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GRACE v KUEBLER

Alberta Su/trenw Court, Scott, Stuart, lieck and McCarthy, JJ. January 13, 
1917.

Vendor and purchaser (§ II B—5)—Payment of purchase money - 
Assignment by vendor—Notice—Caveat.

If notice of iin assignment by the vendor of his rights under an agree­
ment of sale of land has not been given to the purchaser, payment to 
the vendor of the balance due under the agreement will entitle the pur­
chaser to a transfer of the land; a caveat filed in the Land Titles office 
after the assignment is not notice, as such, to the purchaser, who is not 
bound to search the register before making payment.

[(trace v. Kuehler, 28 IXL.R. 7f>3, affirmed. See annotation following.)

Appeal from the decision of Harvey, C.J., 28 D.L.R. 753, 
dismissing the plaintiff's action. Affirmed.

A. II. Clarke, K.C., for plaintiff ; El A. Dunbar, for defendants. 
Scott, J., concurred with Beck, J.
Stuaht, J.:—I think this appeal should be dismissed with 

costs. The matter has always appeared to me to be a very 
simple one. But before speaking of the exact point in the case 
I wish to take the opportunit y of making one observation suggested 
by what occurred. Until I find some Court by whose decisions 
I am bound, stamping with its approval the practice which seems 
to have obtained to some extent in this province whereby an owner 
of land, who has entered into a solemn agreement to convey the 
land to another upon payment of a certain money, deliberately 
puts it out of his power to fulfil his contract by himself transferring 
the land to a third party I must continue to adhere to the opinion 
that such an action is a reprehensible one. A purchaser may 
be quite confident of the promptness, good faith and, perhaps I 
might say, the health of his vendor but that vendor has, I think, 
no right to place his purchaser in a position where he must rely 
upon a third party for his title who may not, when the time comes 
to get that title, be either so prompt or honourable or, indeed, 
alive. It was to the plaintiff's credit that he did not register the 
transfer that the vendor gave him.

It is of course quite proper for a vendor to assign the debt 
due to him from the purchaser but it is certainly not the case
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that the obligations of a contract can, without the consent of the 
other contracting party, Ik- assigned except in certain exceptional 
cases of which this is not one. "e. vol. 7 Hals., pp. 495 and 504.

A debtor is not bound b; assignment of a debt until he 
has been given notice of the at lent. The plaintiff here never 
gave the defendants notice of e assignment of the debt. But 
he registered a caveat and it was contended that by virtue of the 
Land Titles Act this amounted to notice.

I am for myself unable to accept tliat contention. I do not 
think the Land Titles Act was ever intended to furnish to the 
assignee of a debt, even though that debt might be due as the 
purchase price of land, a new way of giving notioe qf the assign­
ment to the debtor. The plaintiff’s interest was primarily in the 
debt, not in the land. The vendor has, in my opinion, no right 
to convey the legal estate in the land to him. That would be a 
breach of his contract with the purchaser. No doubt, by the 
assignment, the vendor did grant, and transfer to the plaintiff all 
his interest in the land. But that interest was the right to hold 
the title until lie was paid. In as much, however, as the vendor 
had no right to transfer the title to the plaintiff it is difficult to 
see what right in the land was really transferred to the plaintiff. 
Was it the vendor's lien for unpaid purchase money? Perhaps 
it was, though I find some difficulty in understanding why we 
should speak of a vendor's lien on land of which he still holds 
himself the legal estate. The vendor’s lien is in such a case 
nothing other than the right to keep the-title in his own name 
until he is paid and perhaps to exercise with or without the 
sanction of the Court, a right of re-sale.

But granting, as no doubt in some form or other is the case, 
that the plaintiff had an interest in the land which would support 
a caveat, I think his caveat protected him merely against other 
parties who might thereafter acquire an interest from the vendor, 
his assignor, or from the purchaser. It did not protect him from 
the exercise by the pureluiser of rights which he knew the pur­
chaser had, rights, indeed, which were the very subject of his own 
contract with the vendor. A caveat under the Land Titles Act 
is in my view intended as a warning to strangers, not to persons 
with whom the caveator already has privity of contract. The 
ordinary purchaser’s caveat is a warning, not to his vendor
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with whom he lias contracted, but to strangers unknown to him, 
who may thereafter contract with his vendor. Here the plaintiff 
contends that his caveat was at once a warning to the purchaser 
as a stranger and a notice to him of the assignment of the debt. 
The attempt is made to make the caveat perfonn a double func­
tion (1) that of a warning to strangers to the transaction, to all 
persons whatsoever being unknown to the caveator who might 
try to acquire interest in the land, (2) that of a notice to a party to 
the transaction, ?.e., the debtor, well known to the caveator, of 
the assignment of the debt. It did perform the first function 
no doubt, but I cannot see that it performed the second or that 
it was ever intended to do so by the Land Titles Act. A warning 
to strangers not to acquire any interest except subject to the 
rights of the caveator is a very different thing from a notice to 
one whose interest and rights have already been acquired and 
created, known to the caveator and the subject of his own con­
tract, that he must now exercise these rights in a different way. 
I think a purchaser of land has a right, as against everyone who 
knows of his contract, to go on exercising the rights given by the 
contract by paying the money to the person to whom he has 
agreed to pay it until some actual notice to the contrary is given 
to him.

Beck, J.:—There is really no dispute about the facts. I 
state them briefly.

John and Arthur Steinbrecker made on June 27, 1912, an 
agreement to sell certain land to W. A. Kuebler and Carl Brunner. 
The price wras $21,GOO, payable $4,000 down and the balance in 
0 payments of $2,834 or $2,833 on September 27, 1913 to 1918.

The land at the date of the agreement was subject to two 
mortgages for $2,000 and $500 held by one Thompson. By 
instrument dated April 5, 1913, the Steinbreckers assigned the 
moneys then owing by the purchasers to the plaintiff, stated 
therein to be $17,000 with interest at 6% per annum from June 
27, 1912, and by the said intrument purported to grant and 
t ransfer to the plaintiff all their interest in the land, but expressly, 
“subject to the terms, covenants and conditions contained in the 
said articles of agreement.” Concurrently therewith the Stein­
breckers executed a transfer of the land to the plaintiff.

The land at that tune being subject to mortgage the duplicate
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certificate of title ought to have been and no doubt was in the 
ïjand Titles Office.

The plaintiff—and in this perhaps he was right—did not 
register the transfer to him; but on April 7, 1913, he registered a 
caveat claiming an interest in the land “under and by virtue of a 
transfer of the said described property of date 9th (a mistake for 
5th) of April, 1913, from John Steinbrecker and Arthur Stein- 
brccker registered owners to Arthur M. (irace.”

Neither of the two purchasers—defendants—had any notice 
of these dealings between the Steinbreckers and the plaintiff 
or of t he caveat until long after they had paid the Steinbreckers 
the full amount of the purchase money, which however they paid 
in entire good faith a considerable time before its maturity.

This action was brought, by Grace to recover by way of an 
action for specific performance the balance of the purchase money, 
which by the agreement the defendants Kuebler and Carl Brunner 
had covenanted to pay to the Steinbreckers and which they had 
assigned as a!>ove mentioned to the plaintiff.

Freda Brunner was made a party defendant because she had 
on January 24th, 1914, registered a caveat claiming an equitable 
interest as purchaser from her co-defendants or one of them of a 
one-third interest in the land.

The defendants by way of counterclaim asked that the 
plaintiff be ordered to transfer the land to them.

It is admittedly settled that, apart from any provisions of 
the Land Titles Act which may affect the matter, where a mort­
gagee assigns his mortgage and the mortgagor has no notice of 
the assignment he is discharged by payment to the mortgagee. 
Re Lord Southampton's Estate; Allen v. Lord Southampton, 16
Ch.D. its

It is also settled in Ontario that the law is the same notwith­
standing the provisions of their Registry Act.

In (iilleland v. Wadsworth, 23 Gr. 547, reversed on other 
grounds but accepting this rule (1 A.R. (Ont.) 82), it is said by 
Moss, J.A. (p. 91):—

The registration of the assignment would not he notice to Brown (the 
mortgagor) because a mortgagor paying off his mortgage does not come 
within the class of persons to whom registration constitutes notice,

And the same Judge proceeds:
In Trust <t* Loan Co. v. Shaw, 16 Gr.448, the present Chancellor remarked: 

“I think that the statute proceeds upon this, that a party acquiring land
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ought to sec whet lier there is anything registered against that which he is 
about to acquire; and that he is to be assumed to search the registry for that 
purpose; hut this does not apply to one who is not acquiring, but parting 
with an interest ip lands.” This latter part of the rule woyjd reasonably 
be extended to the case of a person obtaining t he removal of a charge from 
his land.

Furthermore it has been held by Holroyd, J., of the Supreme 
Court of Victoria, in Niola v. Bell, 27 V.L.R. 82, that there is 
nothing in the Victorian Transfer of Land Act (which is substan­
tially the same as our Land Titles Act.) to affect the old doctrine 
of equity that payment made by a mortgagor to the mortgagee, 
subsequently to a t ransfer of the mortgage, without notice of the 
transfer, discharges the mortgagor to the extent of the payments.

To have destroyed it (that doctrine) the language should have been 
extremely clear and explicit, because it is a doctrine founded upon the plainest 
principles of justice, as it seems to me.

This decision seems never to have been questioned as far as I 
have been able to learn. It is cited with evident approval in 
Hogg's Australian Torrens System (1005), p. 019, and in his 
Ownership and Incumbrance of Registered Land (1906), pp. 
170, 204.

1 cannot see that there is any ground for distinction between 
the case of a mortgage and a transfer thereof and an agreement 
for Nile and the assignment of the moneys owing to the vendor 
so as to place the purchaser in the lat ter ease in a worse jtosition 
than the mortgagor in the former case.

1 think no good purjtosc would Ik* served by examining in 
detail the provisions of our own Act either by way of a discussion 
of the general question t he answer to which depends to my mind 
rather upon the general principle that the Act does not destroy 
equitable rights and interests, as was settled by Jellrtt v. Wilkie, 
2ti Can. S.C.R. 282, or by way of a comparison of the provisions 
of our Act with those of Victoria. 1 agree entirely with the 
Victorian decision already cited.

I think some contention was founded on the fact of i my ment 
being made before maturity. Such a contention is answered by 
the following quotation, which I adopt, from fi Hit land v. Wad*- 
worth (in appeal) already cited (p. 00).

It was indeed argued that that rule is only applicable where the payment 
is made in accordance with the ternis of the mortgage itself. Out this argu­
ment is met by the decision of the Lords Justices in Stock* v. Dobson, 4 De(i. 
M. & G. 11. Sir George Turner said: “Thus the ease stands considered as
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The interest of the defendant Freda Brunner was derived 
from her co-defendants and stands with theirs.

For these reasons I would dismiss the appeal with costs with 
the result that the plaintiff’s action will be dismissed with costs, 
and that the defendant’s counterclaim will be allowed with costs ; 
subject to the right of the plaintiff to have the reference allowed 
him by the trial Judge and such relief founded upon the result 
of any such reference as a Judge may find him entitled to. I 
added these words because it does not appear from the appeal 
book that the formal judgment was ever taken out. To conform 
to the rules the appeal book ought not to have been accepted 
without the formal judgment appearing in it.

McCarthy,j. McCarthy, J., (dissenting) :—The facts of the case in so far
as they relate to the agreement of sale of Steinbrecker to the 
male defendants and the assignment of the said agreement and 
the transfer of the land therein described by Steinbrecker to the 
plaintiff have been clearly set out by my brother Beck and it is 
unnecessary for me to repeat them here.

With great respect, however, I am of the opinion that effect 
must be given to the caveat registered by the plaintiff prior to the 
payment by the defendants of the deferred payments under the 
agreement. It therefore turns upon the question when, if ever, 
does it become the duty of the purchaser to investigate the title. 
The defendants could have declined to pay instalments until 
Steinbrecker exhibited a good title and it seems to me that in 
the judgments both here and below the fact is overlooked tliat 
the defendants had knowledge of an interest in the lands of a 
third party outstanding and notwithstanding that knowledge 
they neglected the obvious precaution of a search, and where a 
search of the register before payment would have disclosed where 
the outstanding interest was.

I cannot arrive at the conclusion that there is no duty cast 
upon the purchasers to search more especially where they had 
notice of an outstanding interest in a party other than from whom
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they were purchasing, and if it was their duty to search under 
such circumstances they would be effected with notice of every­
thing that a search of the register would have disclosed.

Referring to the evidence, it will be observed that the dates 
of the respective transactions are: June 27, 1912, agreement of 
sale Steinbrecker to male defendants. April 5, 1913, assignment 
of said agreement and transfer of same land Steinbrecker to 
plaintiff. April 7, 1913, registration of caveat by plaintiff 
reciting said transfer. May 14, 1913 (?) payments by defendants 
of deferred payments under the agreement $10,500. July 5, 
1913. note for $1,500.

It was contended in argument before us that the defendants 
(respondents) would be justified in relying upon their vendor’s 
covenant as to title and were under no obligation to search. 
Well they may be, they have still got that, which brings me to 
the consideration of the relationship existing between the defend­
ants and Steinbrecker and to the conclusion that 1 draw from the 
evidence that the defendant had explicit confidence in him and 
that is why they neglected the obvious precaution of a search of 
the register, by them everything was left to Steinbrecker, as long 
as he satisfied them with his covenant, his promises and his 
securities.

When one of two innocent parties must suffer it would seem 
to me tliat the loss must fall u]X)n those who could and should 
have satisfied themselves as to the title before making the pay­
ments deferred under the agreement of purchaser.

The defendants did not investigate the title, never called for 
the agreement of sale or the certificates of title or concern them­
selves with the documents or title which were in possession of the 
plaintiff.

There is but one conclusion I think that can be drawn from 
the evidence and that is the defendant must have known that 
Steinbrecker did not control the title papers.

The effect of registering a caveat can be ascertained by 
reference to McKillop v. Alexander, 1 D.L.U. 580, 45 Can. S.C.li. 
551 (per Anglin, J., giving the opinion of the majority of the 
Court) :

A caveat when properly lodged prevents the acquisition or the bettering 
or increasing of any interest in the land, legal or equitable, adverse to or in 
derogation of the claim of the caveator—at all events as it exists at the time 
when the caveat is lodged, p. 606.
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Vide also Royal Rank of Canada and La Banque D'Hochelaya,
{Muller v. Schwalbe), 19 D.L.K. 19.

If as stated by Duff, J., in McKillop v. Alexander (supra), 
at p. (iOO, that doctrine of constructive notice has been swept 
away by the Land Titles Act, it seems to follow tliat the pur­
chaser's duty is to avail himself of the information which he would 
derive from a search in the Land Titles Office.

1 take it that if the opinion expressed by Duff, J., has that 
effect then it was the duty of the purchaser to search the register; 
if it has not that effect the purchaser on the evidence should be 
effected by constructive notice.

The cases relied on by the respondents relating to assignments 
of mortgages are distinguishable upon two grounds. (1) They 
are based upon the statutes which make registration notice only 
to persons subsequently dealing with the property vide Giüeland v. 
Wadsworth, 1 A.R. (Ont.) 82. (2) In the case of a mortgagor
the registered title is already in the name of the mortgagor, 
whereas a purchaser under an agreement for sale has no regis­
tered title and in order to obtain it must see that he is dealing 
with a person who is able to give it. Vide Trust and Loan Co. 
v. Shaw, 10 Gr. 448.

Under sec. 97 of the Land Titles Act it is provided that regis­
tration by way of caveat lias the same effect as to priority as the 
registration of any instrument under the Act.

Assuming tliat the plaintiff is by virtue of his caveat in the 
same position as if he had registered his transfer, the only provision 
for depriving him of his registered title is in case of fraud, vide 
sec. 114, ch. 24 Land Titles Act (Alta.), and it has now here been 
contended that there was fraud on the part of the plaintiff in 
registering his caveat and in the absence thereof the Land Titles 
Act makes the provision for depriving him of his title and the 
priority which he desires under the Act by virtue of his regis­
tration.

As to the failure of the plaintiff to give notice of the assign­
ment of the agreement, see the remarks of Moss, J.A., in 
Gilleland v. Wadsworth (supra), at pp. 94 and 95.

I am of the opinion that the appeal should be allowed with 
costs and the defendants' counterclaim dismissed with costs and 
that the usual order for specific performance should go.



33 D.L.R.l Dominion I,aw Reports. 9

ANNOTATION.
Ill ALFRED H. MARINE. EX'.

(Consulting Editor D.L.ll.)

The very just and convenient rule of law laid down in this action might 
have been reached by reasoning less open to criticism, |>erhapB, than that 
which was based upon decisions upon the Ontario Registry Act.

The defendants in this action were purchasers under an agreement for 
the sale of land. A balance due the vendor hail been assigned to the plaintiff, 
and a transfer of the land to him, subject to the agreement of sale, had been 
executed, but not registered. He had filed a caveat in the Land Titles 
Office, setting forth that he was interested under a transfer, and subsequently 
the defendants, who had no actual notice of the assignment, paid to the vendor 
the balance due on the land. The plaintiff (assignee) sued the defendants 
(purchasers) for the said balance, and the defendants counter-claimed for a 
transfer, which was ordered. 'Hie real question at issue was, did the caveat 
constitute notice to the defendants of the assignment to the plaintiff?

The Land Titles Act makes this provision for a caveat: “Any person 
claiming to be interested . . under any instrument of transfer . . in 
any land, mortgage or encumbrance, may cause to be filed a caveat in form 
‘W . . So long as any caveat remains in force the registrar shall not 
register an instrument purporting to affect the land, mortgage or eneum-

It will be noticed that no provision is made by the Act that a caveat 
shall. :is such, be “notice" to anybody for any purpose, and it is maintainable 
that it is not even constructive notice to a person subsequently acquiring 
an interest in land, as registration under the Ontario Registry Act would be. 
Notice or no notice may be a question of fact only.

Sec. 11 of the Land Titles Act says: "After a certificate of title has 
been granted for any land, no instrument until registered under this Act 
shall be effectual to pass any estate or interest in any land (except a leasehold 
for 3 years or less) or render any such land liable as security for the payment 
of money." Therefore the parties in this action came before the Court 
in effect as |K-rsons claiming adversely, the defendants for a transfer and 
registration, the plaintiff to be paid before transfer or registration the balance 
due under the agreement for sale at the date of its assignment. As against 
each other they had equitable rights, and both being innocent, the only 
question was, which had the better equity?

The defendants could say to the assignee, "the moment there is a valid 
contract for the sale of land, the vendor becomes in equity a trustee for the 
purchaser (Shaw v. Foster, L.R. 5 E. A I. App. 321; Unfitly v. Schofield, 
(1897| 1 Ch. 937), and upon completion of the payments is bound to convey 
the legal title (Baldwin v. Belcher, 1 Jo. & Lat. 2<>). When you took an as­
signment from the vendor with notice of the previous bargain and sale, you 
assumed the position of our trustee (Taylor v. Stibbert (1794), 2 Yea. Jr. 437), 
and hold the t ransfer for us. As assignee of the vendor’s lien for an unpaid 
balance of purchase money, you have no claim against us or the land, for the 
money has been paid to the vendor, and we had not the notice you were 
bound to give, if you wished to bind us (London <t* County Bank v. Ratcliffe 
(1881), 0 App. Cas. 722, and see Xiola v. Bell, 27 Viet. L.R. 82; Queensland 
Trustees v. Registrar of Titles, 5 Q.L.J. 4(i. and Peck v. Sun Life Ins. Co 11 
B.C.R. 215).

Annotation.



10 Dominion Law Heroins. [33 D.L.R.

Annotation. A gainst this argument what had the plaintiff to offer except the suggestion 
that the caveat lie had tiled constituted notice to the defendants that he had 
acquired a right to the balance then unpaid, and even as to that he would have 
to admit that if anything had been paid between the date of the assignment 
and the tiling of the caveat, he had no claim for it.

The Land Titles Act (sec. 97), says that registration of a caveat shall 
have the same effect, as to priority, as registration of the instrument under 
which the caveator claims. But suppose the plaintiff had filed his transfer 
from the vendor, would not a Court have been bound to decree, under the 
circumstances, that he held the land as trustee for the defendants, and was 
bound to transfer to them? McCarthy, J., says that had the plaintiff regis­
tered his title, he could not have been deprived of it except, under see. 114 
of the Act, for fraud, and the plaintiff had not been guilty of fraud. But, 
aside from the point that registration by the plaintiff with intent to hold the 
land as his own would have been fraud (McDonald v. Leadley, 20 D.L.lt. 157), 
the Court would have power to order the plaintiff as trustee for the defendants 
to make a transfer to them, ami action under sec. 114 would not be necessary 
(Tucker v. Armour, ti Terr. L.R. 3X8).

McCarthy, J., referring to the fact that the land was subject to certain 
mortgages, which the purchasers had agreed to assume, argued that a duty 
was thereby cast upon the purchasers, to search the registry, and a search 
would have disclosed to them that the plaintiff had filed a caveat, ami upon 
the assumed existence of such a duty he based the contention that the caveat 
was notice to the defendants. The statement of the argument seems to 
answer it ; if it were good, notice or no notice by caveat would depend upon 
the existence of circumstances creating a duty upon the part of the jierson it 
was supposed to notify. The alleged duty of the defendants was to thqm- 
selves, not to the plaintiff; if they trusted the vendor implicitly, it did not 
lie in the mouth of his assignee to reproach them. If he could not say, you 
trusted me, it was your duty not to do so, therefore by paying me impru­
dently, you have lost your money, how could his assignee say so, charged, 
as In- was, witli tin* same equities, and having, as against the purchasers, no 
right of his own prior to notice to them of the assignment?

Discussing the Ontario cases referred to by tl*» other Judges, as settling 
that the Registry Act of Ontario did not make registration of an assignment 
of a mortgage notice to the mortgagor, McCarthy, J., jjaid, that- they were 
based upon the words of the statute, and that “the registered title is in a 
mortgagor, whereas a purchaser has no registered title,” and therefore should 
search the register. The fact is, of course, that the rule that “an assignment 
will not bind the person liable until he hits received notice” (Anson on Con­
tracts, 8th ed. 293; Slocks v. Dobson, 4 De G. M. <fc G. 11, 15, (43 E.R. 411), 
was established where and when there were no Registry Acts. The cited 
( )ntario cases merely (1) decided that a mortgagee discharging a first mortgage 
was not affected with notice of a second mortgage (Trust A- Loan Co. v. Shau\ 
1<> Gr. 448), and (2) suggested that a mortgagor was, perhaps, not affected 
witli notice of an assignment of a mortgage by the registration thereof 
(GilUland v. Wadsworth, 1 A.R. (Ont.) 82). These decisions, it is true, rested 
upon the words of the Registry Act, but in this sense only, that but for the 
words thereof there could have been no doubt whatever that registration 
was not notice.

The suggestion by Moss, J.A., was not essential to the judgment, 
and has, therefore, no binding force.
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Stuart, J., referring, apparently, to the fact that the vendor had executed 
a transfer to the assignee, expressed the opinion that it was reprehensible 
for vendors so placed to so “transfer the land," though quite proper to assign 
the debt due, for, said he, the vendor thereby puts it out of his power to fulfil 
his contract, and, perhaps, the purchtoser has entered into the contract on the 
strength of his faith in the personality of the vendor, and the assignee may be a 
person more difficult to obtain a title from. Later on he said, " the vendor has 
no right to convey the legal estate to the assignee (t.e.,no power,in equity), and 
he proceeded to question whether any interest in the land would be conveyed 
by a (registered; transfer made under such circumstances, upon the ground, 
apparently, that the vendor had in equity parted with the title by the agree­
ment to sell. We venture to think that this opinion and the arguments 
upon which it is based will not be assented to generally. As already pointed 
out, the agreement of sale did not confer upon the purchaser any interest 
in the land under the Land Titles Act (sec. 47). Aside from the Act, the 
agreement conferred only an equitable interest (or claim?). Either under 
or apart from the Act, the vendor could legally and effectually transfer the 
land to any |>erson; to a stranger for his own benefit, to one with notice of 
the agreement for the benefit of the trustee and for his own protection. We 
have not hitherto seen it suggested that after an agreement for sale, the land 
could not effectually be transferred to a third party. On the contrary, 
the practice has been general (Brou n v. London Mecro/iolis Co., 0 W.R. 188), 
and its results clearly defined—that an assignee without notice takes a 
complete title, and one with notice becomes a trustee (Fry, S|tecific Perform­
ance, 4th ed., p. 98). As to the moral right, that would of course dc|icnd in 
each case upon the question of fact whether the vendor was conscious that the 
purchaser was damaged by the assignment ; and generally whether if he were, 
it was not a risk he voluntarily assumed. A purchaser who knows that a 
vendor may legally assign land cannot reasonably complain if an assignment 
be made which he might, have prevented, by a caveat or otherwise. Besides, 
it by no means follows as a fact in general practice that a transfer can be 
obtained from a vendor more conveniently than from an assignee with notice. 
The purchaser has in fact neither legal nor moral right to count uj>on no 
change being made in the habitat of the vendor before lie desires to obtain 
his transfer—at least no such right as the law should aim to preserve. The 
vendor may remove to a foreign land, or may die, and nobody would suggest 
that he should refrain from death or removal because the purchaser would 
thereby be inconvenienced. The purchaser under an agreement of sale has a 
right or interest in the land which he can protect by a caveat; the vendor 
is under a jmtsouuI liability also: if the purchaser chooses to de|>end upon the 
latter, the jiersonal liability remains even after the vendor has assigned the 
contract, unless the purchaser has assented to the assigmnent (British 1 Yagyon 
Co. v. Leu, 5 Q.B.D. 149). What moral reason can there be why a vendor 
should not assign his rights?

Finally, sec. 101 of the Land 'Pities Act, providing that notwithstanding 
anything to the contrary in the contract an agreement for the sale of land 
shall be assignable, seems to set the seal of the statute law upon trading in 
land agreements, and renders rather inexplicable the language of Stuart, J., 
in this connection.

The decision under discussion tends to convenience. The mortgagor 
or purchaser who had to search the registry every time he made a partial

Annotation.
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Annotation. payment would be very unhappily placed. Partial payments far outnumber 
all others, and all are protected to some extent by the simple equitable rule 
that an assignee must notify those affected by the assignment ; if the contrary 
rule prevailed, the inconvenience and uncertainty would seriously ham|ier 
the sale of land. Those w!h> do not oarc to def>end upon this rule alone, can 
register their agreements, or file caveats, as the law may permit, unless the 
agreements stipulate otherwise. In the case under discussion the plaintiff 
was the victim of his own negligence.

IMP.

P. <\

CANADIAN PACIFIC R. CO. v. PARENT.
Judicial ('awinillee of the Privy Council. Viscount llaldanc. Lord Dunedin, 

Lord Parker 0/ Waddi nylon. Lord Pannoor and Lord Wrcnbury.
January Jti. 1917.

1. Cakkikuh (§111 K 439,i I.ivb stock Inji ky to caretaker 1.imita­
tion or MAIIILITY.

A condition in a live stock contract between ship|>ers and a railway 
company, relieving the company of liability for injury or death of men 
in charge of cattle while being carried by the railway, is binding on the 
men so in charge if they accept passes, granted under the contract 
containing substance of the conditions, the acceptance or otherwise is 
a question of fact.

[Canadian Pacific IL Co. v. Parent. 21 I).Lit. (181, .'»! Call. S.C.1». 
234. reversed.)

2. Death (§11 A—5)- Remedies for —Qik.
Art. 1 ()’>(> (Quo. C.C.) confers an independent and personal right of 

action u|M>n the consort and ascendant and descendant relatives of a 
person who dies in consequence of an offence or quasi-offence, not on 
the representatives (as bord Campbell's Act does), but the offence or 
quasi-offence must occur in Quebec.

Statement. Appeal from the Supreme Court of Canada, 21 D.L.R. 081, 
51 Can. H.C.R. 234. Allowed.

Haldane

The judgment of the Board was delivered by
Viscount Haldane:—This appeal raises questions of import­

ance on which there has been considerable divergence of opinion 
among the Judges in the Courts below. These Courts have, 
however, for varying reasons, agreed in holding that the Chief 
Justice of Quebec, who tried the case, was right in his decree that 
the respondents were entitled to damages from the appellants for 
having by the negligence of their servants caused a collision 
which resulted in the death of one Joseph Chalifour. j\s certain 
of the points of law decided were of general interest to the public 
in Canada, their Lordships gave special leave to appeal, but only 
on terms as to costs.

The important facts in the case are not in dispute; the real 
questions are questions of law. The respondents are the widow 
and son of Joseph Chalifour. He was a stockman employed by 
the Gordon Ironside & Fares Co. to bring cattle by the appel­
lants’ railway from Winnipeg, in Manitoba, to Ilochelaga, a suburb
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of Montreal, in Quebec. The eattle were consigned to the appel­
lants, under a special live stock contract, dated the 18th Septem­
ber, 1911, which contained a provision exempting the appellants 
from all liability in respect of the death, injury, or damage of a 
person travelling with the cattle, in case a pass had been granted 
to him to travel at less than full fare for the purpose of taking care 
of them, whether such liability was caused by the negligence of 
the appellants or their servants or otherwise. Chalifour had 
signed a separate pass which, for all material purposes, repeated 
this exemption from liability as regarded himself individually. 
On September 21, 1911, while on the journey from Winnipeg to 
Hochelaga, Chalifour was killed in a collision at Chapleau, in 
Ontario. The collision was due to negligence on the part of the 
appellants’ servants.

By art. 1056 of the C.C.Q. it is provided that :
In nil cases where the person injured by the commission of an offence 

or a quasi-offence dies in consequence, without having obtained indemnity 
or satisfaction, his consort and his ascendant and descendant relations have 
a right, but only within a year after his death, to recover from the person 
who committed the offence or quasi-offence, or his representatives, all damages 
occasioned by such death.

It is settled by the decisions of this Board in Robinson v. C.P.R• 
Co., [1892] A.C. 481, and Miller v. li.T.R. Co., [1906] A.C. 187, 
that this article of the Code confers an independent and personal 1 
right, and not one conferred, as in the English statute known as I 
Lord Campbell’s Act., merely on the representatives as such of _ 
the deceased. In Manitoba and Ontario it is otherwise. The 
analogous right there arises only under statutes which are for 
this purpose substantially in the same terms as Lord Campbell's 
Act. There was some doubt expressed in the Courts of Quebec 
in the present case as to whether the law of Manitoba, assuming 
it to be relevant, was duly proved. If such proof was material 
in the Quebec Court, their Lordships are of opinion that, when the 
case reached the Supreme Court of Canada, this doubt could not 
properly be entertained. For the Supreme Court is the common 
forum of the Provinces of Canada, and is bound to take judicial 
notice of their laws. It is clear that if the law of either Manitoba 
or Ontario governs the case, the respondents were precluded from 
claiming.

In these provinces t he rule of the English common law pre- 1 
vails that in a civil Court the death of a human being cannot (

IMP.
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be complained of as an injury. The application of this rule is 
modified by statute in a fashion analogous to what obtains in 
England under I>ord Campbell's Act ; but the modification con­
tained in the statutes in these provinces has, like that contained 
in Lord Campbell’s Act, no application unless the wrongful act 
done; would, had not death ensued, have entitled the person in­
jured to maintain an action and recover damages. If Chalifour 
validly contracted himself out of this right, his representatives 
could not therefore have sued if the law of either of these pro­
vinces governs.

The crucial questions which arise are whether Chalifour, by 
signing the pass under the circumstances in which he wras accepted 
as a passenger in charge of the cattle at less than the full fare1, 
bound himself to renounce what would otherwise have been his 
rights, and if so, whether the respondents were precluded from 
claiming under the article in the Quebec Code? If that article 
applied, it is not in controversy that the widow and son were 
projicr plaintiffs in this action.

Dealing with the first of these questions, their Lordships 
have arrived at a conclusion different from that of the majority 
in the Supreme Court of Canada. Sec. 340 of the Railway Act 
of the Dominion provides that:—

No contract, condition, by-law, regulation, declaration, or notice made 
or given hv the company, impairing, restricting, or limiting its liability in 
respect of the carriage of any traffic, shall, except as hereinafter provided, 
relieve the company from such liability, unless such class of contract, con­
dition, by-law, regulation, declaration, or notice shall have been first author­
ised or approved by order or regulation of the Board.

(2) The Board may, in any case, or by regulation, determine the extent 
to which the liability of the company may be so impaired, restricted, or 
limited.

(3) The Board may by regulation prescribe the terms and conditions 
under which any traffic may be carried by the company.

It appears that in 1904 the appellants applied to the Hoard for 
approval of their forms of bills of lading and other traffic forms. 
At the time they and three others were the only railway com­
panies that had thus complied with the requirements of the Act, 
and there was much diversity in the forms used by different com­
panies. The Hoard therefore abstained from making any final 
or definite order on the subject, but made an interim order, the 
effect of which was to permit the appellants to continue the use 
of their present forms until otherwise directed. Among the
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forms so authorized was that in which the live stock special 
contract in the present case was made. One of its clauses 
provided that:—

In case of the company granting to tlie wlii|»|K*r or any nominee or 
nominees of the shipper a pass or privilege less than full fare to ride on the 
train in which the property is being carried, for the purpose of taking care 
of the same while in transit, and at the owner’s risk as aforesaid, then, as to 
every person so travelling on such a pass or privilege less than full fare, the 
company is to be entirely free from liability in respect of his death, injury 
or damage, and whether it be caused by the negligence of the company or 
its servants or employees or otherwise howsoever.

On the same date as the live stock contract was made, on 
September 18, 1911, a pass was issued to Chalifour and a man 
named Adshead, who were the nominees of the Gordon Ironside 
& Fares Co. Ltd., the shippers under the special live stock con­
tract. The pass was in the following form:—

Canadian Pacific Railway, Western Division.
Live Slock Transportation Pa**.

To Conductors. Winni/ieg, /8th .S«ytember, 1011.
The two men whose signatures are subscribed on back hereof are the 

only persons entitled to pass in charge of thirteen ears live stock (1701122, 
167100, 106252, 105340, 100700, 108704, 107034, 166400, 10712s, 350154, 
350130, 104574, 165058). Rilled from Cardston to Montreal.

As men in charge of live stock are now only passed t• » Winni|x>g on 
•Stock Contracts, conductors east of Winnipeg will not honour stock contracts 
for passage.

Conductors in charge of train making last run v\ill lake up this pass and 
turn it to agent at destination of live stock.

Valid only when countersigned by R. F. Lahmoi k. ti> nrrnl Freight Agent. 
No. 7512 Countersigned:

II. W. Dickson, L.F.A.

IMP.

V. C
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Conditions.
Faeli of us, the undersigned, having charge of live stock mentioned on 

face hereof, in consideration of the conditions of the Canadian Pacific Railway 
Company's Live Stock Transportation Contract, agree with the company, 
while travelling on this pass, to assume all risk of accident or damage to person 
or property, and that the company shall be entirely free from all liability 
in res|K‘ct to any damage, injury, or loss to any of us or the property of any 
of us, whether such accident, injury, damage, or loss is caused by the negligence 
of the company or its servants or employees or otherwise howsoever.

Signatures: Witness: 11. Dk Yili.ers.
F. Adshead. Joseph Chalifour.

Countersigned: H. W. Dickson, Local Freight Agent.

Their Lordships are of opinion that if this document was 
signed by Chalifour under such circumstances as to make it 
binding on him it relieved the company effectually from all lia­
bility for damages caused to him by the accident which hap-
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pence!. The Railway Board had approved the condition in the 
main contract by which, if the company granted a pass at less 
than full fare to a nominee, such as was Chalifour, it was to be 
free from all liability. No doubt this condition was contained in 
a contract made only between the company and the shippers. 
But it was inserted to regulate the terms on which the nominee, 
if allowed to travel, was to Ik* accepted, and the nominee, if he 
validly signed the pass in which its substance was repeated, ac­
cepted these approved terms as definitive of the footing on which 
he was to be carried. In this respect there is no real distinction 
between the facts and those in Grand Trunk R. Co. v. Robinson, 
[1015] A.C. 740, 22 D.L.R. 1, where the pass was written on the 
same paper as the contract. All that sec. 340 of the Railway Act 
requires is that the class of condition should have been approved 
by the Board, and such approval was obviously given in the 
present case. Their Lordships are unable to agree with the rea­
sons given in the judgment of Duff, J., in the Supreme Court 
of Canada, for thinking that what was done did not comply with 
all that sec. 340 required.

The next question to be considered is whether the appellants 
have discharged the burden of proving that Chalifour assented 
to the special terms on which he was invited to travel. The evi­
dence on this point is somewhat meagre. No witness has any 
exact recollection of what took place. Chalifour understood 
but little English and he could not read or write, though lie could 
sign his name. He had been for 2 years in the employment of 
the shippers, to look after stock ; but he had not been in Western 
Canada prior to the occasion on which the particular journey 
was made, and on which his death took place. Before that he 
had worked in a brewery, apparently in Quebec. It was proved 
that the appellants kept a French clerk, whose duty it was to give 
explanations to any nominee who was called on to sign his pass 
and asked for explanations. This clerk was mimed De Villers, 
and he witnessed the signature of Chalifour. He could not re­
member whether or not he had been asked for any explanation 
of the conditions; but another clerk, named Anderson, says that he 
remembers a conversation in French taking place, on the occasion 
of the pass being signed, between Chalifour and De Villers. He 
knew Adshead and recalled what took place. The pass, after 
being signed by Adshead and Chalifour, was delivered to Ads-
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head, who was present, along with the latter, when it was given out. 
Adshead himself was not called as a witness by either party. 
Under the circumstances, their Ivordships are not satisfied that, 
as was held in Grand Trunk R. Co. v. Robinson, supra, the com­
pany was not entitled to infer that Chalifour left it to Adshead to 
make the bargain for him. Rut it is unnecessary to decide this. 
For they think that, having regard to the general course of business 
and to the exigencies of time and place, the company 
to discharge the obligation that lay on them to enable Chalifour 
to know what he was about when he pass containing
the condition to which he signed his name. They are unable 
to concur with the Judges in the Courts below, who have held 
that more was required to be done by the company in order to 
make it reasonable to infer that Chalifour knew, or ought to have 
known, what he was assenting to m" ‘ signed the document. 
As was pointed out in the judgment of the Judicial Committee 
in Grand Trunk R. Co. v. Robinson, the duty of railway companies 
to reduce delay when serving the public has to be borne in mind 
in estimating what the law will require in practice.

It follows that, as the statute law of Ontario, the Province 
where the accident occurred which caused Chalifour’s death, did 
not confer on anyone claiming on his account a statutory right 
to sue, there was, so far as Ontario is concerned, no other right. 
For in Ontario the principle of the Fnglish common law applies, 
which precludes death from being complained of as an injury. 
If so, on the general principles which are *d in Canada and 
this country under the title of private international law, a com­
mon law action for damages for tort could not be successfully 
maintained against the appellants in Quebec. It is not neces­
sary to consider whether all the language used by the Fnglish 
Court of Appeal in the judgments in Machado v. Fontes, |1897) 
2 Q.R. 231, was sufficiently precise. The conclusion there reaches 1 
was that it is not necessary, if the act was wrongful in the country 
where the action was brought, that it should l>e susceptible of 
civil proceedings in the other country, provided it is not an inno­
cent act there. This question does not arise in the present case, 
where the action was brought, not against the servant* of the 
appellants, who may or may not have been guilty of criminal 
negligence, but against the appellants themselves. It is clear
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that the appellants cannot he said to have committed in a cor­
porate capacity any criminal act.. The most that can be suggested 
is that, on the maxim respondeat superior, they might have been 
civilly responsible for the acts of their servants.

The other point that remains is whether art. 1050 of the 
Quebec Code which has already been quoted conferred a statu­
tory right to sue in the events which happened. Their Lordships 
answer this question in the negative. The offence or quasi- 
offence took place, not in Quebec, but in Ontario. The presump­
tion to be made is that in enactingart. 1050 the Quebec Legislature 
meant, as an Act of the Imperial Parliament would be construed 
as meaning, to confine the social remedy conferred to cases of 
offences or quasi-offences committed within its own jurisdiction. 
There is, in their lordships’ opinion, nothing in the context of 
the chapter of the Code in which the article occurs which di - 
places this presumption in its construction. The rule of inter­
pretation is a nat ural one where law, as in the case of lx)th Quebec 
and Kngland, owes its origin largely to territorial custom. No 
doubt the Quebec legislature could impose many obligations in 
rosjiect of afcts done outside the province on persons domiciled 
within its jurisdiction, as the railway company may have been by 
reason of having its head office at Montreal. But in the case of 
art. 1056 there does not appear to exist any sufficient reason for 
holding that it has intended to do so, and by so doing to place 
claims for torts committed outside Quebec on a footing differing 
from that on which the general rule of private international law 
already referred to would place them.

In the result , their Lordships will humbly advise His Majesty 
that the judgment appealed from should be reversed and that the 
action should be dismissed. As leave to appeal to His Majesty 
in Council was given only upon the special tenns that, the costs 
of the apjieal as between solicitor and client should be lxirne by 
the appellants in any event this must be done. As to the costs 
in the Courts below, t heir lordships think that under the circum­
stances which attend this api>eal the parties ought to bear their 
own costs in these Courts. The effect of this will be that any 
costs already paid by the appellants to the respondents must be 
refunded. Apfteal allowed.
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PEART BROS v. MacDONALD

Saskatchewan Supreme Court, liaultain. C.J., and Lamont, Brown and 
Elwood, JJ. Junuary 6*. 1917.

Sale (6 IV—90)—Bi i.k Sales Act.
A sale of a stock of goods in bulk, unaccompanied by any payment 

in cash or by promissory note, or other document for the purchase price 
is not within the Bulk Sales Act (Sank.), 1910-11, eh. 38, see. 3, and is 
not fraudulent and void thereunder.

Appeal from the judgment of Newlands, J., in tin inter­
pleader between execution creditors. Varied.

<7. E. Taylor, K.C., for appellants.
The judgment of the Court was delivered by 
Elwood, J.:—On or about August 14, 1913, one James 

Parkhill, who was carrying on a retail business in the City of 
Moose Jaw, sold his stock-in-trade and fixtures to one Andrew I). 
Nicholson. The agreement, which was in writing, provided that 
the purchaser should pay for the said stock-in-trade and fixtures 
by assuming all liabilities of the vendor in connection with the 
said business with two exceptions, and the balance of the price 
tliat the stock-in-trade should come to over and above such 
liabilities should Ik* paid by certain real estate to be transferred 
to the vendor.

In consequence of this agreement the purchaser entered into 
possession and conducted the business for a time and subsequently 
the sheriff seized the stock-in-trade and fixtures etc., under execu­
tions against the purchaser. An arrangement was entered into 
apparently between the sheriff and the creditors of the purcliaser 
whereby the said Parkhill entered into ]M>ssession of the stock, 
sold it out, and deposited the money with the sheriff for the 
creditors.

The contest in this action is whether or not the execution 
creditors of Parkhill or the execution creditors of Nicholson are 
entitled to the moneye so turned over to the sheriff. It is con­
tended on behalf of the execution creditors of Parkhill tliat the 
sale from him to Nicholson was fraudulent and void under the 
Bulk Sales Act, being ch. 38 of the statutes of 1910-11 (Sask.), 
Sec. 3 of the above Act provided in part as follows:—

Whenever any |iereon shall bargain for or purchase any stock of goods, 
wares, or merchandise in bulk for cash or on credit, and shall pay any part 
of the purchase price, or execute or deliver to the vendor or to his order or 
to any person for his use. any promissory note or other document for or on

19
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account of the purchase price of sai«l goods or any part thereof, without first 
having demanded ami obtained from the vendor or from his agent . . a
written statement verified by statutory declaration pur|>orting to be such as 
is provided for in the next preceding section of this Act . . then, such sale
shall be deemed to be fraudulent and shall be* absolutely void as against the 
creditors of the vendor, etc.

In my opinion, the sale in question was a sale in hulk. The 
written statement referred to in the aliove section was not ob­
tained. The evidence shews that no cash was paid. The evidence 
does not to my mind shew that anything was paid on account of 
the purchase price. What he there refers to is in my opinion a 
reference to money that was probably paid for goods that were 
subsequently furnished to Nicholson. At any rate, it does not 
appear that anything was paid on account of Parkhill's liabilities. 
The purchaser did not execute or deliver to the vendor or to any 
person any promissory note or document for or on account of 
the purchase price. The agreement for sale in my opinion was not 
a document within the meaning of the above section. Therefore, 
there having been no part of the purchase price paid and no 
promissory note or other document for or on account of the 
purchase price having been executed or delivered, I am of the 
opinion that the sale does not come within the class of sales 
contemplated by the above Act.

Having reached that conclusion the result in my opinion is 
that the appeal should be allowed and the order of Newlands, J., 
varied by declaring that the goods and chattels seized by the 
sheriff of the Judicial District of Moose Jaw under writs of 
execution against the goods of A. I). Nicholson and the moneys 
realised therefrom are the property of the defendants as execution 
creditors of the said Nicholson. The defendants should recover 
from the plaintiffs their costs of and incidental to the interpleader 
proceedings and of this appeal. The plaintiffs should pay the 
sheriff his costs of and incidental to the interpleader proceedings.

Appeal allowed.

LEWIS v GENERAL MANAGER OF GOVERNMENT RAILWAYS.
Nova Scotia Supreme Court, Sir Wallace Graham, C.J., Russell, and 

Drysdale, JJ., Ritchie, E.J., and Harris and Chisholm, JJ.
January 9, 1917.

Crown (§ II—25)—Railways Small Claims Act—Construction and 
operation.

The Government Railways Small Claims Act, 1910, ch. 26 (Can.), 
as amended by Acts 1913, ch. 20, 1914, ch. 9, does not confer jurisdiction 
to hear and determine claims for damages arising out of the construction
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of a railway, but merely those “arising out of operation,” although the 
damages resulting from the construction were caused during the operation 
of the railway.

Appeal from the judgment of Finlayson, Co. Ct. J., in favour 
of plaintiff, in an action for damages caused by a flow of water 
from a culvert on a government railway. Reversed.

J. McG. Stewart, and ./. A. McDonald, for appellant; //. 
Mellish, K.C., and D. D. Mackenzie, for respondent.

Russell, J.:—I regret that 1 am unable to agree with the 
Judge of the County Court in this case. The evidence supports 
the conclusion of fact at which he arrives, namely, that the damage 
suffered by the plaintiff was due to faulty construction of the 
culvert. When the defendant sought to remedy the mischief 
he did so, not by allowing the culvert to remain and taking new 
precautions in tin? operation of the road by keeping the culvert 
clear or otherwise. What he did was to change the construction 
of the road by closing the culvert altogether and causing the 
water theretofore collected at that point to flow in another direc­
tion. I do not sec how any admissible construction can be given 
to the Act which will warrant this Court in saying that the claim 
arises out of the operation of the road.

The case of (Ireer v. C.P.R. Co. (23 D.L.R. 337, 51 Can. S.C.R. 
338, 19 Can. Ry. ('as. 58) throws no light on the question. The 
words of the statute there in question were “construction or 
operation.” The Chief Justice considered that an injury caused 
by burning sleepers at the side of the track was an injury arising 
out of the operation of the road. This dictum was obiter but 
there can be little doubt that it is correct. And if the injury 
in this case had arisen from a failure to keep the culvert open, 
or from negligence in not keeping snow from accumulating and 
melting, thus causing an increased flow of water, that might be 
held to be an injury arising out of the operation of the road. No 
such case is made. The case is that, as the trial Judge says, 
the damage was wholly due to negligence in constructing this 
particular section of the road. I cannot think that the case is 
brought within any reasonable extension of the meaning of the 
statute by the circumstance that the damages were caused 
“during the operation of the road.” It was stated at the argument 
that the injury did not arise during the operation of the road, but 
before- the operation of this particular section began. But I

N. S. 
8. C

RushoII , J
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consider the question of fact here suggested to be immaterial. 
The Railway Act seems to draw a clear line between construction 
anti operation, anti this injury, even if it occurred during the opera­
tion of the road, was clearly due to its improper construction.

Harris, J.:—When the Intercolonial Railway was built 
through North Sydney in 1914, a culvert was put in through 
which the water flowed from one side of the railroad to the other. 
After being dischargetl from the entl of the culvert, the water ran 
down to the plaintiff’s premises and damaged his house.

This action was brought under the Government Railways 
Small Claims Act, ch. 20 of the Acts of 1910 (Can.) as amended 
by ch. 20 of the Acts of 1913, and ch. 9 of the Acts of 1914.

Sec. 2 of the Act as amended provides that:—
Any claim against Ilis Majesty arising out of the o jurat ion of the Inter­

colonial Railway, and not exceeding in amount the sum of five hundred 
dollars for damages alleged to be caused by negligence or made payable by 
statute may be sued for, etc.

It is, I think, obvious that the only claims which come within 
this Act are those arising out of the operation of the railway, and 
it is equally obvious that this claim arises out of the construction, 
and not out of the operation, of the railway. This is the finding 
of the County Court Judge who said:—

It did not arise in the strictest sense from the operation of the road. It 
was wholly due to negligence in constructing this particular section, although 
the damages were caused during the Deration of the road.

After so finding the trial Judge says:—
The Small Claims Act is, however, remedial legislation, and as such should 

be given liberal construction; its object was to enable persons having small 
claims against the railway to have these claims adjusted with the minimum 
delay and costs incident to claims against the Crown. I think, keeping this 
purpose in view, that it is not going too far to hold the claim within the 
provisions of the Act.

With all deference I am absolutely unable to agree with the 
conclusion of the Judge. It is sufficient to say that the words of 
the Act are perfectly clear, and they cover only claims “arising 
out of the operation of the Intercolonial Railway.” They do 
not cover claims “wholly due to negligence in constructing,” 
nor claims caused by construction where the damages arose 
“during the operation of the road.”

It was urged by counsel for respondent that unless the judg­
ment appealed from was sustained, the plaintiff would be without 
remedy. That may or may not be. This Court can only in-
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terpret the law as it stands, and in my opinion it is clear that this 
case is not within the meaning of the statute.

I think the judgment below should be set aside and the action 
dismissed with costs in both Courts.

The other members of the Court concurred.
Appeal allowed.

PANKHURST v. SMITH.

Xew Brunswick Supreme Court, Ap/tcal Division, McLeod, C.J., White 
and Grimmer, JJ. September 16, 1916.

Master and servant ($ V—340)—Workmen's compensation —Lobs or

The loss of all the fingers on one hand amounts to the loss of the 
whole hand, and justifies the award of the full amount allowed for the loss 
of a hand under the Workmen's Coin|>ensution for Injuries Act (N.B., 
1914, ch. 34).

Appeal by defendant from the judgment of McKeown, J., 
under the Workmen's Compensation for Injuries Act. Affirmed. 

The judgment appealed from is as follows:—
McKeown, J.:—The plaintiff has presented to me a petition 

under the provisions of the Workmen's Compensation for Injuries 
Act, claiming damages because of an accident which befell him 
while in defendant’s employ, under circumstances detailed below. 
The matter was heard before me on May 18 and June 13, 1910, 
and on July 25, 1910.

The case is not free from difficulty and has occasioned me a 
good deal of consideration. It was exceptionally well tried by 
counsel and the trouble I have had in coming to a decision arises, 
not from any uncertainty with reference to the scope of the Act in 
a case like the present one, but rather from the difficulty 1 have 
had in coming to a satisfactory conclusion as to the proper infer­
ences to be drawn from the facts disclosed, especially as there is 
no appeal upon that ground. Although the operation of the Act 
as to this particular question is at an end, I think it is due to the 
counsel that I should express my view as to the law whereupon 
they differed. We have to deal in this action with the 3rd sec­
tion of the Act of 1914; and when speaking of the benefits thereby 
conferred, it is to be understood tliat the injured workman was 
put upon the footing of a stranger to his employer. To quote 
the concluding words of that section:—

The workman, or in case the injury results in death, the legal represen­
tatives of the workman, and any person entitled in case of death, shall have

N. S.

S. C.

Hurris, J.

N. B.

S. C.

Statement.
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N* the same right of coni]>en8ation and remedies against the employer as if the
workman lia<l not been a workman of, nor in the service of the employer, 

.1 _ nor engaged in his work.
I'ankhvunt Now the above provision is adopted from the English Em- 

Smitii plovers’ Liability Act, 1880, and it is not the only section of onr
Act which owes its origin to that source. There has been judicial 
interpretation of the effect of this above quoted provision, and 
there can he no question that it does not prevent the defence of 
contributory negligence being raised in a case like the present 
one. I have given consideration to Mr. Jones’ argument based 
on sec. 5 of the Act as compared with the corresponding section 
of the Act of 1908, which expressly gave immunity to the employer 
when the injury was caused to the workman “by reason of his 
own neglect or carelessness,” whereas such words are omitted 
from the Act of 1914. Notwithstanding this suggestive omission, 
I am inclined to hold, and do hold, that tin1 defence of contri­
butory negligence is still open to the employer, and, being of that 
opinion, it is necessary for me to determine whether such defence 
has been established.

The facts of the case art1 that on March 29,1916, and for some 
weeks prior thereto, plaintiff was working in defendant’s saw­
mill at Rockland, in the parish of Brighton, Carleton County, 
and on the day last aforesaid, while working for said defendant 
in such employment at a circular saw edger in said mill, plaintiff's 
left hand came in contact with said circular saw and all the fingers 
were taken off. The edger saw revolved through the surface of a 
table to a height of about 7 inches. Plaintiff had been in defend­
ant’s employ around the mill for some 8 weeks—at first as a lum­
ber piler—and he had been working at the edger saw for only a 
short time. His duty in the latter employment was to handle 
each board as it came to him and to place it upon the table length­
wise, with one end against the saw, to a sufficient width to take 
off the wane and to give the board a clean true edge; and, hoMing 
the board in place with one hand, to push the table along, thereby 
carrying the saw through the l>oard. Having thus taken off the 
first edge, the board was then placed on the other side of the saw 
and the operation repeated. Although all the witnesses do 
not agree upon the point, I am of opinion, and find, that the acci­
dent occurred while plaintiff was removing the first edge from 
the board.
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Having seen t he saw in its place upon t lie table, and having been 
shewn how the work in question was carried on, I am not inclined to 
attribute the accident to the cause ascribed by the plaintiff in his 
evidence. I agree in the opinion expressed by other witnesses, 
who testified that it would be almost, if not quite, inqiossible for 
the accident to have occurred as plaintiff described it. I have 
expressed the view, in similar cases previously before me, tliat a 
person who sustains an injury through instantaneous contact 
with machinery is not invariably in a josition to give a correct 
account of how the mishap occurred.

It is one tiling to say that the accident did not happen in the 
way described by pluintiff, but it is quite another thing to say 
that it was caused by plaintiff's negligence. The saw was a dan­
gerous machine and plaintiff has shewn that it was practicable 
to guard it, and, if guarded, the danger to the operator would, 
as testified by the factory inspector, have been reduced to a mini­
mum; and 1 am quite of opinion that if the saw had been properly 
guarded, as the factory inspector says it could have been, the 
accident would have been avoided; and, being of that opinion, 
it is, therefore, necessary for defendant to shew that plaintiff's 
negligence was the proximate cause of the accident, iiuismuch 
as defendant has been guilty of a breach of his statutory duty 
in not having placed a guard upon the saw. Has the defendant 
discharged this burden? He has shewn that the accident did 
not happen in the way described by plaintiff—at least I am so 
convinced. But does it necessarily follow, from that fact, that 
plaintiff was guilty of contributory negligence in the sense spoken 
of? It is true that defendant and other witnesses have testi­
fied that the mishap could not have occurred unless plaintiff was 
so negligent, and no doubt to such witnesses it seems reasonable 
to say so, when one attempts to reconstruct the scene, and to 
reproduce the conditions and surroundings as they existed in the 
minds of such witnesses at the time of the accident. In their 
testimony they judge the event in the light of such reproduction. 
But such reconstruction does not take into account the unavoid­
able, and at times almost inexplainable, incidents and accidents 
which attach to the running of machinery, and which, with no negli­
gence on the operator's part, too often result in accident, and, to 
meet and avoid which, the law requires such machinery to be 
guarded xvhenever practicable. When a person works as near
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B* to a revolving saw as plaintiff was working on this occasion, it 
S. C. requires little jar to throw his hand against it. I am asked to say 
NKHUH8T that such contact was caused by plaintiff’s negligence. He him­

self denies any carelessness, and says, in effect, that he was exer­
cising his ordinary care, and it is apparent that such care and 
attention had previously sufficed to carry his hand safely beyond 
the saw.

1 do not accept the version which plaintiff himself gives, but 
looking over the whole evidence and giving consideration to 
all the facts and circumstances, I see no reason to conclude that 
plaintiff' was guilty of any carelessness in the way he was doing 
the work. I think he was as careful as a reasonably prudent 
and cautious man would be in such work. He is not required 
to anticipate extraordinary incidents or conditions. A com­
pliance with the terms of the Factory Act by the employer is 
designed to save the workman harmless, or at least to assist in 
giving him immunity in such event.

In result, I think and find that the accident happened be­
cause the saw was not guarded, and therefore the blame for the 
accident rests upon defendant’s shoulders; and I further find 
that the plaintiff was not guilty of contributory negligence, and 
being of that opinion there is nothing left for me but to direct 
payment of compensation according to the scale and provisions 
of the Act.

Sub-sec. (2) of sec. 6 of the Act prescribes the amount of 
compensation recoverable—namely, an amount not to exceed 
75 per cent, of plaintiff’s weekly wages, where there is a total or 
partial incapacity for work resulting from the accident. I find in 
the present case that the accident has resulted in plaintiff being 
totally incapacitated for work for a period of 17 weeks, and also 
that he has been, and will be, partially incapacitated for work 
during the period of his entire lifetime from the same cause. I 
think that by clause (6) of sub-sec. (2) aforesaid, the period of 
compensation in this case is limited to 200 weeks. Now as to the 
percentage of his weekly wages which should be allowed, it must 
be borne in mind that plaintiff is a labouring man, married, and 
21 years of age. His handicap during life from this accident is 
so material that I would not feel justified in allowing him less than 
the 75 per cent, indicated in the Act. He was in defendant’s
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employ for nearly 2 months, during which time his wages were 
$30 a month and board. He calculates the hoard as equivalent 
to $15 a month—which 1 think is very reasonable — thereby 
estimating his total wages at $45 a month, which amount I accept 
as the proper basis for estimating the compensation to which 
plaintiff is entitled, and which for the purposes of this case I 
estimate at the sum of $10.38 per week, which 1 find to be plain­
tiff’s average weekly earnings during the period he was in defend­
ant’s employ. 75 per cent, of this last named sum amounts to 
S7.78, and this is the amount of weekly compensation to which 
I find plaintiff is entitled for a period of 200 weeks.

W. P. Jones, K.C., for respondent.
M. L. Hayward, for appellant.
McLeod, C.J. (oral):—The Judge has found in effect—and 

1 think under the evidence has rightly found—that the injury 
suffered was the loss of the claimant’s hand. The compensation 
allowed docs not exceed that allowed by the Act for such an in­
jury. The appeal must be dismissed with costs.

White, J. (oral):—I agree. Taking the fair intendment in 
favour of the judgment we must conclude that our brother Mc­
Keown has found that the plaintiff lost his hand under the cir­
cumstances detailed in his judgment.

Grimmer, J.:—1 agree. Appeal dismissed.

N. B.

.8. C.
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Grimmer, J.

MORTON v. G.T.P. BRANCH LINES CO. SASK.
Saskatchewan Supreme Court, Haultain, C.J., and Neuiands, El wood, 8. C.

and McKay, JJ. January 6, 1917.

Master and servant (§ V—340)—Workmen's Compensation Act—In­
jury IN COURSE OF EMPLOYMENT— FINDINGS.

An accident to a train conductor, while he is in the act of ascertaining 
whether a particular train is one for which he has been ordered to wait, 
arises “out of and in the course of his employment:” and a trial Judge 
is justified in finding that it so arose—though not direct—if sufficiently 
circumstantial to lead a reasonable man to that conclusion; with such 
a finding an appellate Court will not interfere.

[Kerr v. Ayr S.S. Co., [1015] A.C. 217; S.S. “Serbino" v. Proctor,
119hi] 1 A.C. 4(>4; Pierce v. Provident Clothing (V Supply Co., [1911]
1 K.B. 997; Fitzgerald v. Clarke. |I1H)K| 2 K.B. 790, referred to. See 
also Xikkiczuk v. McArthur, 28 D.L.R. 279, 9 A.L.R. 503.)

Appeal from the judgment of Lamont, J., awarding compen- Statement, 
sation in the sum of $2,000 and coats to the respondent, under the 
Workmen's Compensation Act, for injuries received while in the 
apjx-llant's employment. Affirmed.

IV. H McEwan, for appellant;/’. .V. Anderson, for respondent.
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The judgment of the Court was delivered by
McKay, J.:—The appellant appeals, not against the amount 

of damages awarded, but on the ground that the accident did 
not arise out of and in the course of respondent's employment.

According to Kerr v. Ayr Steam Shipping Co., [1915] A.C. 
217 at 222, and “Srrhitio" v. Proctor, [1916] 1 A.C. 464 at 467, the 
question which it seems to me we should consider in this api>eal 
is, was there any evidence upon which the trial Judge could as a 
reasonable man come to the conclusion that the accident arose 
out of and in the course of the respondent’s employment?

The evidence is, shortly, that the rescindent was employed by 
the appellant as a freight conductor. His home was in the City 
of Regina, where he lived with his family. On December 16, 
1913, while in such employ, the respondent left North Regina 
with his train at 3.50 a.m., and arrived at Melville at 3.20 p.m. of 
the same day. On his arrival at Melville, the respondent’s 
caboose was first put on track No. 4, and shortly after on track 
No. 9 at the east end thereof ; here it remained until the time 
of the accident in question. When at Melville, on this run, the 
respondent lived in his calmose.

After respondent's arrival at Melville, he registered the arrival 
of his train and delivered tin* way bills at the yardmaster’s office, 
then returned to his cal loose where he remained until supper 
time, when he went to town and got his supper and again re­
turned to his caboose about 8 p.m., where he started to make out 
his “wheel reports” and “seal reports," which the appellant 
requires its conductors to make out and send to officials of the 
appellant company. The respondent says, after his arrival in 
Melville he was not at liberty to go where he pleased without 
permission of the yardmaster, and he says he got permission 
from him to go over to town for his supper.

Gaudry, who was acting yardmaster the night of the accident, 
and whose duty it was to make up the trains and get them out 
according to instructions as near as he possibly could, about an 
hour before the accident had told respondent that there was an 
order to run him out on the arrival of the vtime freight,” or words 
to that effect.

Aliout 9 p.m., while respondent was engaged in making out 
his reports, a freight train arrived and was put on track No. 10, 
being the next track immediately south of track No. 9 on.which
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was respondent's caboose. The yard engine then coupled on the _ _ 
rear end of this freight train and started to pull out ten cars tiff S. ('. 
this train eastward, past respondent's caboose, at the rate of Mokton 
about 10 miles an hour. Some of these were flat ears loaded with 
rails that had come from Fort William. Rails on ears which have Branch 
come a long distance sometimes get out of place, and in the *'INKW * ° 
winter-time when the rails get frosty it is much easier for them to McKaVi J 
get out of place than in the summer-time. When the freight 
train came in on track No. 10, the respondent desired to ascertain 
if that was the “time freight" with which he was to connect, 
and he went to the door of his ealxxjse to make inquiries, and 
went down the steps to see if he could see any of the crew. Not 
seeing any of them, he proceeded to go to the lead (a main track 
from which the other tracks branch off) believing that the crew 
would be there, where he could ask them if that was the “time 
freight " with which lie was to connect. Responded was walking 
on the south side of his caboose between tracks 9 ami 10 in an 
easterly direction, going in the same direction as the ten cars 
which were being hauled on track 10. There was a clearance 
of a little over 4 feet between the carson track 0 and those on track 
10. The tops of the flat cars carrying the rails were on a level 
with respondent’s shoulders. The night was an ordinary De­
cember night, dark, but not exceptionally dark. When rescindent 
had walked to about the middle of his caboose, he was struck 
with something on the back of his head and “was downed" 
and became unconscious.

He was found a few minutes later, towards the end of his 
calionse, lying on his left side on the ground, partly raise*l up, 
with his right hand on his head. He was lying a little back 
towards track 9, pretty well parallel to the tracks, with his head 
towards the east, near the east steps of his caboose. The rescind­
ent was carried into his caboose, and on examination a small 
incision about half an inch long was found in the middle of the 
back of his head. The effect of the injury has made the re­
spondent permanently deaf, and he cannot keep his balance 
after it becomes (lark.

Respondent’s counsel contends tliat the respondent was 
struck and knocked down by a projecting rail on one of the cars 
which were lieing hauled past him on track 10 as he was walking
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SASK. by his calxKhse, and that the trial Judge so found, and. in my 
S. C. judgment, the trial Judge was justified in so finding.

The flat ears, loaded with rails from Fort William, whichMorton
arc very apt to get out of place in transit, were being hauled 
past him at the rate of 10 miles an hour while he was walking 
between tracks 0 and 10 by his caboose, when something knocked

McKay, j him down. When found a minute or so after, he was lying with
his head to the east, near the east end of his caboose, with a 
small cut in the back of his head. He was found where one would 
expect to find him if knocked down by a projection from a car, 
and the wound was where one would expect to find it. The 
tops of the flat cars would, according to the evidence, reach his 
shoulders, and the rails from there up.

There arc many authorities to shew that a Judge may draw 
inferences in cases of this kind, but I think it is sufficient to refer 
to “»Serbino” v. Proctor, [1916] 1 AX'. 464, above cited.

In my opinion there was ample evidence from which the 
trial Judge could as a reasonable man come to the conclusion that 
the respondent was struck by a projection from one of the cars 
hauled past him. And, having so found, he would further be 
justified in finding that the accident arose out of the employment 
of the respondent : Pierce v. Provident Clothing and Supply Co., 
(1911] 1 K.R. 997 at 1003.

The risk of being struck by a train or something projecting 
from the cars on a railway, is a risk that a man working on a 
railway is specially exposed to, and is incidental to his employ­
ment.

With regard to the other question: did the accident arise in 
the course of respondent's employment?

In Fitzgerald v. Clarke, [1908] 2 K.B. 796 at 799, Buckley, 
L.J., says:—

The words "out of” point, 1 think, to the origin or cause of the accident; 
the words "in the course of” to the time, place, and circumstances under 
which the accident takes place.

If we consider, then, the time, place and circumstances under 
which this accident took place, the trial Judge, in my opinion, 
had ample evidence on which as a reasonable man he could 
come to the conclusion that the accident arose in the course of 
the defendant's employment.

The respondent's home was in Regina, and when on this run
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while in Melville he lived in his caboose. He was in his caboose 
just lie fore the accident, where he had a right to Ik*, working at 
reports required by the appellant company, which it was his duty 
to prepare. When he heard the freight train arrive, he went to 
inquire if that was the train with which lit1 was to connect ; while 
so doing the accident liappened: (lane v. Norton Hill Colliery 
Co., (1900] 2 K.B. 539 at 544-545; Moore v. Manchester Lines 
Ltd., (1910] AX’. 498 at 500-501.

In my judgment , going out to make inquiries about the train 
as respondent did was what he might reasonably do during his 
employment., and he did so during his employment, and where 
he had a right to be at the time.

I am, therefore, of the opinion, not only that there was evidence 
uj>on which the trial Judge could as a reasonable man come to 
the conclusion that the accident arose out of and in the course 
of defendant's employment, but that the evidence strongly bears 
out that conclusion, and the appeal should be dismissed with costs.

Appeal dismissed.

Me ISAAC v. MARITIME TELEGRAPH AND TELEPHONE CO
Suva Scotia Supreme Court, Russell, Dr ysd ale and Chisholm, JJ.

January 9, 1917.

Highways (§ IX" B—160)— Poles—Collision—Liability of company.
Authority by statute to erect poles along the side of a highway, 

and municipal supervision of such erection, will not excuse a company 
from liability for injury by collision therewith, if they unreasonably 
interfere with the free use of the highways by the public.

[Bonn v. Hell Telephone Co. (1889), 30 O.R. 696, referred to. Sec 
Hamilton Street R. Co. v. Weir, 25 D.L.R. 340, 51 Can. 8.C.R. 506.]

Appeal from the judgment of (îraham, C.J., dismissing an 
action brought on behalf of an infant to recover damages for 
injuries sustained from falling against a pole erected by defendant 
company in one of the streets of the town of Sydney Mines. 
Affirmed.

Mellish, K.C., and I). D. McKenzie, K.C., for .appellant.
//. Ross, for respondent.
Chisholm, J.:—The plaintiff, an infant of about 7 years of 

age, brings the action by her father as next friend and claims 
damage's for injuries which she received from falling against a 
pole planted in one of the public streets of the town of Sydney 
Mines by the defendant company. The plaintiff in her state­
ment of claim alleges:—(1) That the defendant company broke
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op<‘ii a street in the said town and erected a pole or post in the 
track or path of travellers and persons using the said street and 
so as to obstruct the free and proper use of the said street, in 
violation of the prousions of the Act of incorporation of the 
defendant company, and of the common law rights of the public; 
and, (2) That the material from the excavation in which the 
pole wits sunk was left piled high in the path and track of travellers 
and persons using the said street in violation of the provisions 
of the said Act of incorporation and of the common law rights 
of the public.

The defendant company denies that by its acts it obstructed 
the highway as plaintiff alleges and it pleads that under statutory 
authority and under the direction and supervision of the proper 
municipal officers as provided in the statute, it erected the said 
pole or post, and, further, that the said pole or post does not 
interfere with the use of the highway by the public.

By the Act incorjMiruting the defendant company (statutes of 
X.S. 1910, eh. 156, see. 15) it is provided that:

The c<mi|mny may construct . . its . . pole lines . . along 
th<' sides of and across and under any public highways, streets . . in any
city, town, village . . Provided the said company shall not interfere 
with the public right of travelling oil or using such highways, streets . .
Provided also that in cities and incorporated towns the ojicning up of the 
streets for the erection of pole lines . . shall Ik* done under the direction 
ami su|H*rvision of the engineer or such other officer as the council . .
may ap|Miint. ami in such reasonable manner as the council directs . .
Ami provided also that the surface of the street shall in all cases be restored 
to its former condition by and at the e\|>ense of the company.

To justify the acts of the defendant company it must be 
shewn:—(1) That the pole was erected along the side of the 
highway. (2) That the pole so erected did not interfere with 
the publie right of travelling on or using said highway. (3) That 
the opening up of the street for the erection of the pole line was 
done under the direction and supervision of the town engineer, 
or other officer appointed by the council, and in such reasonable 
manner us the council directed; and (4) That the company 
restored the surface of the street to its former condition.

(1) The trial Judge has found that the pole was placed reason­
ably along the side of the highway. The word “side” as applied 
to highways may be used in more senses than one. It may 
mean the portion of the highway lying between the centre line
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and the line dividing the travelled portion from the gutter or 
sidewalk, and it lias that meaning when, for example, we speak 
of a carriage being driven on the south side of a street. In the 
statute under consideration the word “side” must be held to mean 
either the line which divides the travelled portion of the highway 
from the gutter or sidewalk, or the area lying between the travelled 
portion and the outer boundaries of the highway. The statute 
requires the pole to be erected “along the side” of the highway. 
If it means the side of the travelled portion, it does not state on 
which side of the dividing line. It does not direct that it be 
erected outside this dividing line. It may be erected on the 
side of the line nearest the centre of the street. It appears from 
the plan used on the trial that the pole against which the plaintiff 
fell was erected between the drain or gutter and the centre line 
of the street. The erection of the pole there was in compliance 
with the statutory requirement that it must be erected “along 
the side” of the highway.

(2) The pole must not interefere with the public right of 
travelling on or using the highway. The trial Judge quotes the 
language of Boyd, C., when he was considering a similar statutory 
provision in the case of Bonn v. Bell Telephone Co. (1899), 30 O.R. 
090. The language of the Cliancellor is as follows:—

It in still open for inquiry as to whether the public user hi s been inter­
fered with—and by that I mean appreciably interfered with—in erfered with 
so us to render the way in some sense dangerous to travel. T.ieorctically, 
there is some interference with the public right in the highway wherein the 
|K>les may be placed, even although close along either side. In every case 
of accident, where injury has been caused by the |x>les, the question will arise 
as to whether there has been any undue interference with the free use of the

The question is not foreclosed, in my opinion, as to cities, towns und 
villages, because the poles have been planted under municipal direction. 
It is for the forum of trial—whether before Judge or jury—to determine 
whether the poke, situated as they are, unreasonably interfere with the free 
use of the highways so as to become an element of danger to the public.

The trial Judge has found that the pole in question did not 
unreasonably interefere with the full use of the highway so as 
to become an element of danger to the public. There is ample 
evidence to support that finding.

The opening of the street for the erection of the pole must 
l»e under municipal direction. There cannot be any successful 
contention that there was failure to comply with this require-
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ment. The town engineer and a committee of the town council 
S. ('. marked on the ground the exact place where the street should 

M,.IhAac be opened and the pole erected and the street was opened and the 
Mahitimf P°^e eret*et* that exact place. The town engineer inspected 

Tei.k<;haph the job a few days after the pole was erected and found that his 
Telephone directions }ia(j been complied with. He says, furthermore, that 

Co. the loose earth had been removed and taken away. It cannot 
Chisholm, j. be successfully contended that the work had not been done in 

such reasonable manner as the council directed.
(4) It was the duty of the company to restore the surface of 

the street to its former condition. On this point, also, the trial 
Judge has found that there was reasonable compliance with the 
requirements of the statute, and (hat the company restored the 
surface of the street substantially to its former condition.

There is evidence to supjiort all the findings of fact of the 
trial Judge and the plaintiff lias not shewn any grounds which 
would warrant a Court of Appeal in disturbing the findings.

At the argument of the appeal, Mr. Mellish raised the point 
that the affixing of the climbing cleat to the pole was an act of 
negligence for which the defendant company was responsible 
and he cited Wells v. Western Union Telegraph Co. (1895), 40 
N.S.R. 81, and Stewart v. Wright (1893), 9 T.L.R. 480, in support 
of his contention. That may or may not be the case. If the 
cleat was a source of danger, it may be that the defendant company 
is liable and that it cannot justify under its statutory powers 
or at all. Hut t he point is not in issue ; the allegation was not made 
in the pleadings; apparently it was not suggested at the trial and 
it is not mentioned by the trial Judge in his decision. In par. 4 
of the statement of claim it is stated by way of description of the 
accident that the plaintiff fell against the pole, “her eyebrow and 
forehead striking heavily u])on the sharp edge of a climbing 
cleat on the said post." These words do not put in issue the 
placing of the cleat on the i>ole as a negligent act on the part of the 
defendant company. It would be unfair to the defendant eom- 
I>any to permit the plaintiff to raise it now.

The appeal will be dismissed with costs.
Ruwii.j. Russell and Dhysdale, JJ., concurred.

Drysdale, J.
Appeal dismissed.
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OAKLEY v. WEBB.
Ontario Supreme Court, Meredith, C.J.O., and Maclarrn, Maine, and ! lodging, 

JJ.A. November 8, 1916.

Nuisance (§ I—1)—Stonecuttino yard.
In determining whether the business of a stone eutt<vr is a nuisance 

or not the Court should take into consideration the character of the 
neighbourhood to ascertain the degree of comfort to lie ex|ieetod and 
whether the premises are being reasonably used or not.

Appeal by the plaintiff from the judgment of Britton, J., 
dismissing an action to restrain the defendant from carrying on 
his business as a stone-cutter ami sawyer so as to interfere with the 
health and comfort of the appellant and his family. Affirmed.

(I. II. Watson, K.C., and S. J. liirnbaum, for respondent.
The judgment of the Court was read by 
Hodgink, J.A.:—The appellant bought, fifteen years ago, on 

the north side of Summcrhill avenue, and built on the lot a 
frame house, which he rented but never lived in. In 1913, he 
built his present residence on the east side of the lot, a solid 
pressed-brick house, costing $4,500, with nine rooms ami a sun 
parlour on top of the kitchen, which forms the north end of the 
house. This house was rented for ten months after it was 
finished, but the appellant has lived in it since July, 1914. His 
lot has 50 feet front by a depth to the railway right of way of 
115-130 feet.

The respondent bought the adjoining hundred feet to the east 
in 1913, just after the appellant tx'gan to build, and put on it, in 
the spring of 1914: (1) an office building in the south-west corner 
on the street line; (2) a lean-to for chiselling stone and using the 
compressor, 14 feet by 60, on the western boundary, north of the 
office and close to the back part of the house; (3) north of the lean- 
to, a shed in which the air-compressor is placed ; (4) on the north­
east part of the lot, a brick building called the machine-shop, 
with tin roof and wooden front, in which machines are working.

The work in numbers 2, 3, and 4 is complained of, as also 
the chopping of stone in the yard. The trouble is said to be noise 
and dust; the noise being caused by the air-compressors and the 
planer and saws in the machine-shop. The saw is working more 
constantly than the planer. It is a gang-saw, in which the re­
spondent has had from one to six saws cutting.

In the lean-to there is chopping and planing of stone done,
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<__ producing noise from the liammers and chisels and compressed air. 
s. ('. The action was begun in May, 1915. The operations of the

Oakley respondent begin generally at 8 a.m., and are over for the day at
p- 4.45 p.m. Both parties have lots in a block fronting on Sum-

----- merhill avenue and backing on the Canadian Pacific Railway track.
Hodgins, j a. biock extends from Maclcmian avenue, where it is a mere 

point, eastward, widening as it goes till lot 11 is reached, where 
the depth is 225 feet. The whole of it is excepted from by-law 
5977 of the City of Toronto, passed on the 18th March, 1912, 
which makes the lands south and east of it a residential dis­
trict.

Not far from the appellant's house, about a hundred or a 
hundred and fifty feet, Nelson, the sanitary excavator and house- 
mover, lias a yard where he keeps his horses and waggons, and 
from which, when there was rain, a smell emanated—the appel­
lant says from the manure-pit and not from the waggons and 
barrels. Nelson also has a lumber-yard there, filled with big, 
heavy lumber used in moving buildings. The Canadian Pacific 
Railway line runs just at the rear of the appellant’s property. 
Across Summerhill avenue, the houses are so built that their 
backs are towards the street except east »f Nelson’s property. 
There is a small grocery store to the west, in a private house, 
with a display-window.

The right of the respondent to carry on his business is a legal 
right; so is that of the appellant and his family to enjoy their 
life in reasonable comfort. To enjoin the respondent it is 
necessary to shew that in the exercise of his right he wrongfully 
invades that of the appellant ; in other words, tliat his business is 
so carried on as to amount to a nuisance, and so is an unlawful 
invasion of the eom]>eting right of the appellant.

The character of the neighbourhood is an important element in 
determining the standard of comfort which may be insisted upon. 
This strip along the railway right of way has been excluded by the 
municipal authorities from the adjoining residential area. It 
offers facilities for sidings, and is perhaps the only spot within a 
large area where shops may be put. It includes a somewhat un­
pleasant and unsightly storage-yard within its boundaries. Those 
who settled there must and do accept the railway noise and smoke 
as part of the conditions of their residence; and the indifference of
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all those who live near by to the discomforts caused by the opera­
tion of freight and passenger trains is significant of the dulling 
effects of constant familiarity with the clatter and smuts re­
gularly distributed by those agencies. I^evy, one of the appel­
lant’s witnesses, says that the block is a business block.

Apart from the evidence of the appellant and his daughter, 
no one was called by him who spent the days at home, except 
Bums, who testifies to hearing noise—what he calls excruciating. 
He says that he does not hear it much when the windows are 
closed. His testimony is the more notable because he lived 
in his house for six months while the resjMmdent’s operations 
were in full swing, and then exercised his option to buyJt, paying 
therefor $12,000. Mrs. Mack and her mother, called for the 
respondent, lived near from January, 1014, to May, 1915, and say 
they could not hear the noise in their home nor in the yard behind. 
The other witnesses for the appellant leave their homes in the 
morning, and so are not able to speak of the effects of the noise 
except for an hour or so in the morning. The appellant\s daughter 
is the only one affected in health, and her complaint is that the 
noise gets on her nerves on account of its continuousness.

The respondent's witnesses, except Mrs. Mack, afford examples 
of those who, like all the local residents in regard to railway 
noises, have become insensible to the noise produced by the saw­
ing and chipping, from being accustomed to it or from not listen­
ing for it.

The respondent says his machinery operated from April, 
1914, until December, 1914, without any objection as to noise 
etc., but that when he started building his office, which is out on 
the street line, objection was made to its location, and that the 
only comment made by any one before the action was begun was 
a casual remark of the appellant’s that the saw made quite a 
noise. The respondent admits that if persons were looking for 
noises and listening for them the noise of his machines might be 
heard 200 feet away, but says that ordinarily they would not be 
noticed, though they could be heard on the street.

I think the rule stated by Middleton, J., in Appleby v. Erie 
Tobacco Co., 22 O.L.R. 533, at p. 536, and adopted by Sutherland, 
J., in Beamish v. Glenn, 28 D.L.R. 702, 36 O.L.R. 10, as correct, 
is the proper test to be applied in this cas It is that “an
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arbitrary standard cannot be set up which is applicable to all 
localities. There is a local standard applicable in each particular 
district, but, though the local standard may be higher in some 
districts than in others, yet the question in each case ultimately 
reduces itself to the fact of nuisance or no nuisance, liaving re­
gard to all the surrounding circumstances. ”

In dealing with the local standard or surrounding circum­
stances, Lord Sclbome, L.C., in Ball v. Kay, L.R. 8 Ch. 407, 470, 
insisted that the Court must consider whether the defendant was 
using his property reasonably or not, e.g.t whether in cast* of a 
building it was being used for purposes for which the building was 
not constructed. Buckley, J., in Sanders-ClarL v. (irosvenor 
Mansions Co. Limited, [1900] 2 Ch. 373, follows this view.

The uncertainty of the test makes the question of nuisance or 
no nuisance a question of fact, and it is so stated by the House of 
Lords in Polsue d* Alfieri Limited v. Kushmer, [1907] A.C. 121. 
In Count v. Fynney, L. R. 8 n. 8, 12, Lord Selborne, L.C., 
in speaking of nuisances by m se, says: “Such things, to offend 
against the law, must be done in a manner which, l)eyond fair 
controversy, ought to bo regarded as excessive and unreasonable. ’ 

In view of these and other casts, and after perusing the whole 
of the evidence, while I think there was evidence from which the 
learned trial Judge might have arrived at a different result, I 
am not sufficiently certain that he came to a wrong conclusion to 
enable me to assent to a reversal of his finding. He had to con­
sider not only the evidence as to the noise but also the character of 
the neighbourhood, the reasonable use of the respondent’s prop­
erty, and the weight of testimony offered.

The appeal will have to be dismissed with costs.
Appeal dismissed.

can. DONKIN CREEDEN Ltd. v. 8.8. “CHICAGO MÀRU."

t,'y (' Exchequer Court of Canada, British Columbia Admiralty District, Martin. J.,
in Adm. November H, 1916.

Shipping (S I—3)—Damage to cargo—Ventilation—"Accident or the

A ship properly equipjied for ventilation is not liable for damage to 
a cargo of grain by over heating caused by decreasing the ventilation 
during inclement weather when good seamanship made that necessary: 
the damage was an "accident of the seas” within the meaning of the bill 
of lading.

[The Thrunscoe, [1897J P. 301, followed.)

Action for damages to a cargo of grain. DismissedStatement.
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S. S. Taylor, K.C., for plaintiff; Bodwell, K.C., for defendant.
Martin, L.J., in Adm.:—This is an action to recover the sum 

of $1,793.10 for damages to a consignment of 1,112 bags of Man­
churian maize shipped on or about March 30, 1915, by the Japan­
ese S.S. “Chicago Maru,” owned by the Osaka Shoson Kaisha, 
(t.e. the Osaka Mercantile S.S. Co.), from Kobe to Vancouver. 
Upon arrival, on or about April 21, 1915, in Vancouver, via Vic­
toria, B.C., and Seattle, U.S.A., it was discovered that 957 
of the bags were in a damaged condition, lx*ing badly heated and 
mouldy and they had to be sold at a low' price in consequence. 
In the plaintiffs’ particulars it is alleged that “the cause of the 
deterioration of the cargo was the improper stowage of the same, 
causing insufficient ventilation." Other questions were dis­
cussed, but as this is the principal one 1 shall first address myself 
to it.

The total numl)or of 1,112 bags were “shipped in apparent 
good order and condition" at Kobe as the defendant 's bill of lading 
recites, and wrcrc stowed, as shewn by the ship’s stowage plan, 
in two separate lots: a small one of 155 bags at the bottom of 
No. 2 hold, fairly well forward, which suffered no damage, and a 
large one of 957 at the stern in No. 5 hold. This is deposed to be 
the best place on the ship because it is far from the engines and 
has the side of the ship on each side (as shewn on the blue print, 
ex. ti) and is on top of the tunnel recess and opens forward towards 
No. 5 ’tween deck hatch. This liatch is ventilated with four 
ventilators, two, on each side, in the fore and two in the after 
part, which go through the 'tween decks. The cargo was loaded 
under the superintendence of the Chief Officer, who is now- em­
ployed on another sK > and is not available as a witness. The 
master, Keichi Hori, has no personal knowledge of the actual 
stowage of this cargo and deposed only as tD the general custom 
of the ship. He said there were additional wood ventilators on 
board at the time, but could not speak as to their use on this 
occasion, though they were used when the ship had a full cargo 
of maize, or in hot climates, but there was no necessity for them 
in the North Pacific ordinarily. According to the evidence of 
John H. Ryan, the supercargo, who superintended the unloading 
of the cargo at Vancouver, he is positive he saw at least one set 
of these wooden ventilators on either side of the ship, stowed fore 
and aft, at the place in question, which would beyond all doubt

CAN.
eTc.

Donkin
Chkeden

8.8.
“Chicago

Martin, L.J ,

1;



40 Dominion Law Reports. (33 D.L.R.

VAN.

Kx. C.

Crekden

si.
“('HlCAtiO

Marv."

MbfiulLJ..

afford sufficient ventilation. In some respects his evidence 
lacked particularity, but not in this, and I do not feel justified 
in disregarding it. In bad weather the outer ventilators v Id 
be closed, the master testifies, and as a matter of precaution 
they were supposed to be always closed in the evening. The 
master could not say exactly how often they were closed on this 
voyage, but he could remember doing so “about two or three 
times.”

In his examination de bene esse the master describes the 
voyage as “not so rough. . . Just the kind of trip I would
expect,” which means what would be expected at that season in 
those latitudes by a skilled mariner. Undoubtedly some excep­
tionally heavy weather was encountered at one part of the voyage 
as appears by the log and the protest made at Seattle on April 
21, 1015, put in by the plaintiff, viz.: on the 5th, 6th, 8th, and 
9th of April, on which last day, after the wind force reached the 
maximum, 10, at midnight on the 8th, and so continued for four 
hours, “the sea became much higher than the ship ever experi­
enced,” though this was her 24th voyage east. The log at mid­
night of the 8th records, “whole gale and ugly weather, high sea 
causing ship to lalxiur and strain. Shipping much water con­
stantly and flooded at times;” and at 4 a.m. on the 9th: “Heavy 
seas washing over all constantly.” The “rough sea” continued, 
the log states, up to 8 p.m. of the 9th, after which it abated for a 
short time, but recurred at midnight of the 9th, and prevailed on 
the following day again of the same date, and after being fine 
most of the 10th, began to be rough in the evening of that day, 
continuing till the evening on the 11th and afternoon of the 12th 
(when “shipping much water at times” is noted) and midnight, 
and 4 a.m. and noon and afternoon on the 13th; and again most 
of the 14th, after which moderate seas prevailed till the arrival 
at Victoria on April 17.

The ship sailed from Kobe on April 1, and it is noted, in the log 
on April 3, 8 a.m., “Opened all hatches and ventilator cover(s) for 
ventilation,” and 8 p.m., “Left the hatches open through the night.” 
On April 5 at 6 a.m., “Put all hatches (on) as taking spray on 
deck.” On the 7th at 8 a.m., “Opened all hatches;” on the 8th 
at noon, “Shut all hatches.” On the 10th at 6 a.m., “Opened all 
hatches for ventilation; ” on the 12th at 9 a.m., “ Shut all hatches. ” 
These are the only entries relating to ventilation which I can find
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after a careful perusal of the log throughout the whole voyage, 
from which it clearly appears that there must have been many 
occasions which required the shutting of the hatches and covering 
the ventilators, with canvas covers, and appropriate action must 
have been taken thereon from time to time by the watch officer 
all of which would not necessarily be entered in the log.

After a careful consideration of the whole evidence I can only 
come to the conclusion that the cargo was properly stowed, and 
t hat the system of ventilation was sufficient for ordinary purposes, 
and that the heating of the maize, assuming it to have been in 
real and not merely “apparent good order and condition” when 
shipped was caused by the stoppage of ventilation which, as a 
matter of good seamanship, was a matter of necessity imposed 
by the state of the weather. This brings the case within the 
exception “accidents of the seas” contained in the bill of lading 
according to the decision in The Thrunscoe, [1897] P. 301, wherein 
a certain jiortion of the cargo, oats and maize in bulk, stowed 
low down in the centre of the ship and nearest to the engine had 
been damaged owing to the interruption, during a storm, of the 
ventilation which was otherwise sufficient, and it was held that 
the ship was not liable in such circumstances. And it was later 
and further held in Rowson v. Atlantic Transport Co., [1903] 
2 K.B. ütiü, that the Harter Act (1893, 52nd Congress Sess. 2, 
ch. 105, invoked herein, under cl. 21 of the bill of lading) did not 
apply where the ship was “in all respects seaworthy and properly 
manned, equipped and supplied,” as I find this ship to be.

It therefore becomes unnecessary to consider the other ques­
tions raised; such as that relating to the real condition of the 
maize when shipped at Kobe, and I shall only observe in regard 
to this that the Master, whose evidence was relied upon by the 
plaintiff, had, it was clear, practically no personal knowledge 
thereof, the shipment having been left to the superintendence of 
the Chief Officer, who is not available, as already noted; and even 
when the bags arrived at Vancouver the damage was not apparent 
outwardly. The meaning of such statements in bills of lading as 
“shipped in good order and well conditioned,” and “weight 
and contents unknown” (which are also to be found in this bill 
of lading) and “apparent good order,” had been considered in 
e.g., The Peter der Grosse (1875), 1 P.D., 414; and Crawford v. Allan 
Line S.S. Co., [1912] A.C. 130, to which I refer. Action dismissed.

CAN.

Ex. (’.

, ç,

in Adm



42 Dominion Law Reports. [33 D.L.R.

B. C.

8. C.

Statement.

Macdonald, J.

REX v. FERGUSON.
British Columbia Supreme Court, Macdonald, J. September 28, 1916.

1. Costs (§ I—12)—In criminal proceeding—Awarding against prose­
cutor ON QUASHING SUMMARY CONVICTION.

Under the British Columbia practice, the Court on quashing a sum­
mary conviction has jurisdiction to award costs against the prosecutor.

[He Naruin Singh, 13 B.C.R. 477, applied ; It. v. Bennett (1902), 5
Can. Cr. Cas. 450, 4 O.L.R. 205, not followed.]

Motion to quash a summary conviction.
C. W. Craig, for applicant.
It. L. Maitland, for the magistrate.
Macdonald, J.:—This is an application to quash a conviction 

of the applicant, made on the 19th April, 1910, by Albert W. 
Duck, a Justice of the Peace for the Province, for “driving 16 
head of horses from the open range and by taking down H. Hazel- 
hurst’s fence did leave the said horses on R. Hazclhurst’s enclosed 
land with malice aforethought to do wilful damage.” The 
Magistrate adjudged that the applicant should pay a fine of $20 
and $0.50 costs, and in default of payment liefore May 1st, 
the applicant should be imprisoned in the common goal of the 
county of Yale for the term of 14 days, unless such sums and 
costs and charges of commitment and conveying the applicant to 
the goal should lie sooner paid.

It was submitted, inter alia, on the part of the applicant that 
the conviction did not shew any offence. On the matter coming 
before me for adjudication, no attempt was made to uphold the 
conviction and the only question remaining was as to the disposi­
tion of costs. The proceedings were intended to be of a criminal 
nature.

The decisions as to costs in certiorari proceedings differ in 
our Province from Ontario. It was held in the latter Province 
in The King v. Bennett (1902), 5 Can. Cr. Cas. 456, 4 O.L.R. 205, 
that the Court had no jurisdiction to give costs against either 
the prosecutor or the magistrate, but had power to award costs 
against an unsuccessful applicant in certiorari proceedings either 
because of the recognizance or of an inherent power of the Court.

I think, in this Province, that the matter of costs as between 
an applicant to quash a conviction and the Crown is concluded 
by authority in Re Narain Singh, 13 B.C.R. 477. In that case 
costs were awarded against the Crown and in the Full Court, 
upon appeal, the following ruling as to costs was rendered:—
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“In this case the Court has decided to adhere to the rule of 
practice laid down 10 years ago in the case of Regina v. Little 
(1898), 6 B.C.R. 321, in which it was established that the Court 
would and should on occasion give costs either for or against the 
Crown. That practice, as then established, has never been 
interfered with by the authorities, although they have had fre­
quent occasion to change the rules; and therefore it must be 
understood, so far as we are concerned, that we will not interfere 
with it, especially as, in our opinion, the practice is reasonable.”

I follow the principle of this decision in so far as it is applicable 
to the facts of this case.

I have also considered Rex v. Jones, lti B.C.R. 117; Rex v. 
Oberlander, 15 B.C.R. 134 at 140, 1G Can. Cr. Cas. 244, 13 W.L.R. 
043, and Kokoliades v. Kennedy, 18 Can. Cr. Cas. 495 at p. 502.

There will be no costs against the magistrate and he is afforded 
the usual protection.

There will be costs as against the prosecutor, who should 
bear the same relation to the applicant herein as the Crown bore 
in the case of Re Narain Singh, supra. He either ignorantly or 
negligently invoked the provisions of the criminal law, obtained a 
conviction and compelled the applicant to launch these proceed­
ings to relieve himself of the liability thus imposed upon him.

Conviction quashed with costs against prosecutor.

CANADIAN MORTGAGE ASSOC, v. CITY OF REGINA
Saskatrlwwan Supreme Court, Newlands, Lamont, and El wood, JJ.

January 6, I!)i7.
Taxes (,§ 111 J—165)—Payment under mistake of fact.

Payment of taxes under the mistaken belief that it is included in a 
mortgage is payment under compulsion, and upon discovery of the 
mistake the money paid can be recovered.

[Kelly v. Solari, 9 M. & W. 54; Imperial Hunk v. Bank of Hamilton, 
[1903] A.C. 49, followed; Trust Cor/Miration v. Toronto, 30O.lt. 209, 
distinguished. See also O'Grady v. Toronto, 31 D.L.K. 632, 37 O.L.R. 139.|

Appeal by plaintiff in an action to recover taxes paid under 
mistake of fact. Reversed.

J. A. Allan, K.C., for appellant.
(irosch, for respondent.
IjLWood, J.:—The facts material to this case are the follow­

ing: The Rounding Land Co., Ltd., and one Austin mortgaged to 
the plaintiff lots 30 to 40 both inclusive in block 310 in the City 
of Regina. Subsequently the plaintiff discharged from said
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mortgage lot 3G. On October 27, 1915, the plaintiff caused to be 
paid to the defendant taxes due against said lot 30, thinking and 
believing that the plaintiff still held his mortgage against 
said lot, and that the mortgage had been discharged as against 
lot 40. At the time of said payment said lot 3G had been adver­
tised for sale under the provisions of the Arrears of Taxes Act, 
and said salt; was to conunence on October 28, 1915. The de­
fendant on receiving said payment removed said lot from the 
list of lots for sale for unpaid taxes and marked the taxes on said 
lot 3G as paid. The plaintiff as soon as it discovered that its 
mortgage had been released as to lot 3G, which was alxmt a month 
after said payment, notified the defendant of its mistake and 
demanded repayment of the taxes, which has l>een refused.

It was argued l»efore us that the plaintiff having the means 
of ascertaining whether or not lot 3G was in fact covered by its 
mortgage, and not having availed itself of those means could 
not recover; that even if lot 3G were covered by the plaintiff's 
mortgage, the plaintiff was not bound or liable to pay the taxes 
and could not recover; and thirdly that in any event the defend­
ant had been prejudiced in that the land had been withdrawn 
from the list of lots offered for sale, and could not l)e again offered 
until the following year.

The cases of Kelly v. Solari, 9 M. & W. 54, 57, and Imperial 
Bank v. Bank of Hamilton, [1903] A.C. 49, 5G, to my mind decide 
that even although the plaintiff may have had the means of 
knowledge with respect to the lots, yet not in fact at the time of 
payment Having had the actual knowledge is not disentitle-1 to 
recover.

So far as the liability of the plaintiff to pay is concerned, it 
is quite true that even if lot 3G had been in the plaintiff’s mort­
gage it could not have been compelled to pay in the sense that it 
could not have been sued; but on the other hand it could have 
been compelled to pay in the sense that the land which formed 
part of its security, for the payment of the money covered by the 
mortgage could have been sold, and the plaintiff would thereby 
have been deprived of its security. In that sense it could have 
been compelled to pay just as much as the registered owner of the 
land; in fact, it is conceivable that the interest of the plaintiff as 
mortgagee may have been greater than the interest of the registered 
owner of the land, and in that sense it could have l>een compelled
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to pay. It would have been a proper person to pay; and the 
actual payment was made for the express purpose of preventing 
the lot from being sold for taxes.

In Bize v. Diclcason, 1 T.R. 285, 99 E.R. 1097, at 1098, Ixird 
Mansfield, C.J., said:—

The rule ha# always been, that if a man lias actually paid what the law 
would not have com|>cllcd him to pay, but what in equity and conscience he 
ought he cannot recover it back again in an action for money had and received. 
So where a man has paid a debt, which would otherwise have lieen barm! 
bv the Statute of Limitations; or a debt contracted during his infancy, 
which in justice he ought to discharge, though the law would not have com- 
IHilled the payment, yet the money being paid, it will not oblige the payee 
to refund it. But where money is paid under a mistake, which there was no 
ground to claim in conscience, the party may recover it back again by this 
kind of action.

The case nt bar seems to me to l>e quite distinguishable from 
Trust Corporation v. Toronto, 30 OR. 209. And the distinction 
seems to me to be contained in the judgment of Street, J., at 
p. 212.

In the case at bar if the plaintiff had known of the true state 
of facts at the time of payment the taxes would not have been 
paid, because, as against the plaintiff, the defendant was not 
entitled to receive the taxes.

The question of the alteration of the position of the defendant 
by the payment is discussed in Durrani v. Ecclesiastical Commis­
sioners (1880), (i Q.B.D. 234 at 230, and in Imperial Bank v. 
Bank of Hamilton, ante, at p. 58.

Now what occurred in the case at bar was not that the de­
fendant has suffered any loss, but merely that it has l>een delayed 
in a sale of the lot in consequence of the mistake in payment. 
I am of the opinion that this does not disentitle the plaintiff to 
recover. On the whole I am of opinion that the payment made 
by the plaintiff was under a mistaken lielief that the lot in ques­
tion was still covered by its mortgage. There was no liability 
on the plaintiff to pay the taxes and the defendant, after notice 
of the mistake, had no ground to claim in conscience the right to 
retain them.

The appeal, therefore, in my opinion, should be allowed and 
there should be judgment for the plaintiff against the defendant 
for the amount of the taxes paid, less the costs incurred in adver­
tising the particular lot for sale. The plaintiff should have its 
costs of the action and of this appeal against the defendant.
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Nbwlands, J., concurred.
Lam ont, J.:—I agree with the conclusion reached by Klwood, 

J., that the appeal should be allowed. The facts of the case to 
my mind bring it within the principle of Durrani v. The Ecclesias­
tical Commissioners (1880), 6 Q.B.I). 234, rather than within 
The Trust Corporation v. Toronto, 30 O.K. 209. In the former 
case the plaintiff paid to the deïendant certain tithes believing 
them to lie tithes upon land which he occupied and upon which la­
wns Iniund to pay. It apj>eared, however, that the defendants 
had included tithes upon other land which the defendant did not 
occupy, and in which he had no interest. The Court held him 
entitled to recover upon the ground that he had paid the tithes 
upon the second parcel under the l>elief that he was liable to pay 
them as part of the tithes upon the first parcel.

In the case at bar, the plaintiffs paid taxes to the defendant 
on the lot in question Ix-lieving that such lot was included in their 
mortgage, which taxes they were obliged to pay to prevent the 
defendants, who had advertised the lot for sale, from sidling the 
same. As a matter of fact the lot was not then covered by their 
mortgage. The only difference Ix-tween the I)arrant case and the 
one at bar is that, in the Durrani cast-, if tlie land for which the 
plaintiff claimed a return of the tithes had been occupied by him, 
he would have been under legal compulsion to pay the tithes, 
while in the present case the plaintiffs could not have bmi forced 
by law to pay the taxes.

The fact that the plaintiffs paid money which they could not 
have Itecn forced to pay does not necessarily make it a voluntary 
payment on their part.

There may In* “practical” as well as “actual legal” com­
pulsion : 7 Hals., paras. 932, 973. See Xorth v. Walthamstow, 81 
L.T. 836 at 837; Maskell v. Horner, fl915] 3 K.B. 106 at 124.

In my opinion, the payment of taxes by a mortgagee on prop­
erty included in his mortgage security in order to prevent such 
property from lx-ing sold for taxes, is a payment made under 
compulsion, just as much as a payment made under a threat of 
seizure of goods.

If the plaintiffs in this cast- were not under legal compulsion 
to pay the taxes, they eertainly were under practical compulsion 
to do so in order to prevent the inqierilment of their security.

A ppcal allowed.
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TRAILL v. NIAGARA, ST. CATHARINES A TORONTO R. CO.
Ontario Supreme Court, lim/il, C. Oetnber /?, I Hid.

Limitation op actions (§ III K MO) -Injvry from ••constriction or 
oi'F.ration” of railway—Varriaok.

The time limit ini|iosv<l hy sec. 3(M1, ch. 37 H.S.C. 1900, respecting 
net ions for injuries cuuseil hy renson of 1 lie "construction or ojierntion 
of the railway” <lovs not apply to actions arising for injuries to passengers 
out of negligence in their carriage.

\Ituchimn v. Hamilton, (Srimxhy amt Heamsrille Fleetrie It. Co., 10 
O.Llt. 119; Sailers v. H.C.K.U. Co.. 12 H.(ML 102; H.C.K.H. Co. v. 
Turner, IS IXL.lt. 430, 49 Can. S.C.K. 470. rvfvrml to.)

Action by a passenger to recover damages for injuries sus­
tained by a collision with another car of the defendants.

A. W. Marquis, for plaintiff ; (ieorgc F. Peter so n, for defendants. 
Boyd, C.:—The plaintiff was a passenger on a car of the 

defendants—a Dominion railway company—and was injured 
by the collision of the car on which he was going with 
another car of the defendants, stationary on an open switch. 
Negligence was in effect admitted, and the main question for the 
jury was the quantum of damages, which they nated at $1,500. 
This was subject to a point of law reserved: whether the defend­
ants were liable to be sued after the lapse of time lietwecn the 
injury and the date of the writ of summons—two years or more.

The defendants relied upon the provisions of the Dominion 
Railway Act, R.S.C. 1900, ch. 37, sec. 284, sub-sec. 7, and sec. 
300.

Section 284 (7) gives a right of action to any one aggrieved 
by the neglect or refusal of the company to comply with the re­
quirements of the section, from which the company shall not be 
relieved by any notice, etc., if the <lamage arises from the negli­
gence of the company; and sec. 300 enacts that “all actions 
. . . for indemnity for any damages or injury sustained by 
reason of the construction or operation of the railway shall be 
commenced within one year after the time” when the alleged 
cause of action has arisen.

The prescription or limitation clauses of the Railway Act 
have lieen uniformly held to apply to actions for damages caused 
or occasioned in the exercise of lowers given by the Legislature 
to the company for enabling them to construct and maintain the 
line—but not to actions arising out of negligence in the carrying 
of passengers. This was laid down by the Court of Queen’s 
Bench in 1856, Roberts v. firent Western R.W. Co., 13 U.C.R. 
615. The reason of this rule was well defined by Richards, J., soon
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afterwards, in Auger v. Ontario Simcoe and Huron ft.H'. Co. 
(1857), 9 U.C.C.P. 164, 169: “The limitation clauses do not apply 
when the companies are carrying on the business of common 
carriers ... (in the) use (of) locomotives, etc., for the 
conveyance of passengers and goods, etc., but the liability arises 
in those cases from the breach of contract, arising from their 
implied undertaking to carry safely, and to take proper care of 
the goods, etc.” These decisions were accepted as rightly stating 
the law in Kyckman v. Hamilton Grimsby and Beamsville Electric 
R.W. Co. (1905), 10 O.L.R. 419, 429.

This very point was considered by Mr. Justice Duff in 1906, 
Sayers v. British Columbia Electric R.W. Co., 12 B.C.R. 102, and 
his judgment, affirmed by the Full Court in appeal, was that the 
restriction of the statute did not extend to causes of action 
arising out of contractual relations such as those involved in 
taking passage on the cars.

In the most recent decision bearing on this subject, Mr. Justice 
Duff, now in the Supreme Court of Canada, refers to the decision 
in British Columbia, and he says, liaving reconsidered the ques­
tion, he has no reason to alter the view therein taken: B.C. 
Electric R. Co. v. Turner, 18 D.L.R. 430, 49 Can. S.C.R. 470, 489. 
Mr. Justice Anglin, in the same case, upon the proposition that a 
claim for personal injuries sustained in a railway accident is not 
within the purview of that provision, while very strongly inclining 
to that view, yet does not base his judgment on it (p. 499).

To my mind (though it does not seem to have been noticed 
in any case to which my attention has been directed), the Legis­
lature lias itself exempted from the limitation clause actions 
brought against the company upon any breach of contract, express 
or implied, for or relating to the carriage of any “traffic:” sub-sec. 
3 of sec. 306. By the interpretation clause (see. 2, cl. 31) “traffic ” 
means the traffic of passengers as well as of goods.

Both from the force of decision and from the reading of the 
Act in its present form, I would hold that the Act imposes no 
time-limit upon an action for injuries sustained by a passenger 
by reason of the negligence of the company in the safe and proper 
conduct of his person to its destination.

Therefore I order judgment to be entered for the plaintiff for 
the sum of $1,500 damages, with costs of litigation.

Judgment for plaintiff.
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MONTREAL PUBLIC SERVICE CO v CHAMPAGNE
Judicial Committee of the Privy Council, Tin Lord Chancellor. Lord Dun» din.

Ijord Parker of W’addingtnn. Lord Wrenbury and Sir 
Arthur Channel!. Xovember i\, 1916.

1. Corporations and <om fames (jj IV D—65)—Ultra \irks- Contract
OK EMPLOYMENT—DELEGATION OK DIRECTORS’ Al'l HORITY.

A contract of service giving the employe* power over “nil theailininis- 
t rat ion of the business of the company subject only to such direction 
and control as it is the duty of the directors to exercise" is not such a 
delegation of the authority o." the directors as to lie ultra vires the roin-

2. Master and servant (6 I K -23)—Wrongful discharge—Hindering
PERFORMANCE OF DUTIES.

A company having engaged a general manager is liable in damages 
for breach of the contract of employment, if during the currency of the 
term, by resolution of the directors, it materially lessens his authority 
under the contract and makes it impossible for him to discharge his 
duties thereunder.

Appeal from the Quebec Court, of Review. Affirmed.
The judgment of the Hoard was delivered by the 
Lord Chancellor:—Their Ixirdships do not desire to hear 

the respondent in this ease, for in their opinion the appeal fails.
The real question in dispute is whether or no the appellants 

have committed such a breach of a contract made by them with 
the respondent as to entitle the respondent to treat the contract 
as determined and iqxm this basis to sue for damages.

The history of the matter is this: A company, known as 
the Saraguay Electric and Water Co., was originally incorporated 
by Letters Patent in 1900, but in 1908 it obtained a statutory 
incorporation, and continued working under this statute until 
1912. What happened then is not quite clear, but owing to the 
provisions of another statute, passed in that year, either the 
appellant company was established or the old company was 
re-incorporated under a new name. It is unnecessary to consider 
the exact operation of the statute, since, for the purposes of this 
api>eal, it is agreed that the appellants should be treated as stand­
ing in the position of the original company. In 1912 there was 
already existing a contract which had been made on July 14th, 
1909, lx‘tween the Saraguay Electric and Water Co. and the 
respondent. The question is whether that contract has been 
broken. Its terms are special. It apjyears that the company 
were anxious to secure the services of the respondent for a long 
period of time as their general manager, and the contract, which 
is a contract of service, accordingly engaged him for a period
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IMP. ()f |() voars nf, an increasing salary, beginning at $2,000 a year, 
P. C. ami going up to $5,000 a year, the first payment to be made on 

Montreal April L 1010, some 7 or 8 months after the date of the contract. 
Sbrvick'co ^he *‘rst tw° v*ausos the contract give rise to no controversy 

v. at all. The third, fourth, and firth are important. The third 
( n am ha on k. provj(ies that the respondent shall have the power of engaging 

chancellor the chief engineer and all other employees of the company and of 
• dismissing them, and then it continues:—

ami all the administration of the business of the company shall, subject 
only to such direction and control as it is the duty of the directors to exercise, 
be left to, and be under the control of, the second party,
—that is the respondent. It is said that, so to delegate the 
authority which was primarily vested in the directors is ultra 
vins the company, and that consequently the whole agreement 
is bad. In their Lordships’ opinion there has been no such 
general delegation of the powers of the directors as to support 
that contention. If clause 3 be carefully and critically scrutinised 
it up|>eurs that the |>ower given to engage the chief engineer and 
the other employees, and the power to dismiss them, is nothing 
but a description of one of the s|H*cial powers which are to be en- 
joyed by the respondent under the general power of adminis­
tering the business of the company. It is, in fact, nothing but 
a specification of one of the general duties conferred upon him 
by the latter part of the clause, which provides in terms that 
all the administration of the business of the company shall, 
subject only to such direction and control as it is the duty of the 
directors to exercise, be left to, and be under his control. With 
regard to the appointing of the chief engineer and other employees, 
and their dismissal, although the primary duty of selecting and 
discharging them rests with the respondent, there still remains 
the general direction and control, which it is the duty of the 
directors to reserve. The same t hing is made plain by considering 
clauses 4 and 5. It is not, however, necessary to examine those 
clauses in detail, having regard to the view their Ixirdships liave 
expressed as to clause 3. There is therefore no foundation for 
the contention that this agreement was ultra vires.

Now, what subsequently happened was this. On February 
3, 1913, two resolutions were passed by the company, the first 
of which provide d that the respondent
be under the direct control and direction of the board of directors who hereby
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delegate to the president of the company the control and direction vested 
in them as to the above-named official, and the said manager and managing 
director is hereby directed not to take any action ns manager and managing 
director, without the approval in writing of the president, the board of 
directors hereby delegating to said president all their power for the man­
agement of the company when the board is not in session.

The second resolution on the same date appointed Mr. Thorn­
ton chief engineer and operating manager of the company, 
with full charge of the engineering and operating of the company, and that 
this official be directly under the cont rol and direction of the board of directors, 
who hereby delegate to the president of tin* company the control and dirent ion 
vested in them over the above-mentioned official.

IMP.
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Chancellor.

It is quite plain from a mere cursory examination of these 
resolutions, that they materially altered powers of t he respondent 
and the duties which he liad contracted to perform. Under the 
contract there were vested in his hands the general powers of 
management, subject only to the control of the company. There­
fore he primarily had power to do all the things that he thought 
fit, including the employment and discharge of servants. In the 
execution of his duty if any act of his was not approved by the 
company it would be open to them, no doubt, to supervise his 
action, but under the resolutions of February, 1913, all initiative 
is taken away, and he cannot do a single act without the approval 
in writing of the president, to whom the directors have delegated 
their powers of control. It is impossible to think tliat the duties 
which the respondent would be called upon to discharge under a 
contract containing such provisions bore any close relationship 
to those specified in the contract under which lie entered into the 
service of the company.

Shortly before or after the passing of these resolutions a 
question arose as to the dismissal by the resjxindent of two 
employees of the company, and if the matter had rested merely 
on that, and nothing further, there might be something to be 
said for the appellants’ contention that this was a dispute with 
regard to an act of management over which the company had 
control; but associated with that question was the question 
which the respondent immediately raised as to the position tliat 
he occupied by virtue of the resolutions, and on February 4, 1913, 
he writes a letter in which he makes the following statement:—

Now I regret to state that 1 positively refuse to submit to these resolu­
tions of February 3 instant, which, in my judgment, cancels (sic) in its es­
sential part my engagement of July 14, 1909, and substituted in its place a 
new contract entirely different from the first.
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Their Lordships think that, the respondent was quite right 
in the view that he took as to the effect of those resolutions, and 
in asserting that the position he occupied under the contract 
was such as to relieve him from obedience to their terms. If 
the company had answered by saying that in these circumstances 
they would rescind the resolutions, no question would have arisen, 
but they took no such step, and there can be no doubt that, the 
real issue in this case is whether or not the respondent is bound 
to continue to serve the company under these altered terms of 
service, or whether he is entitled to rely o.i the terms as they 
originally were made. The company have alleged that they are 
ready and willing to pay him his salary. That would Ik* a very 
relevant and material matter on the question of damages if they 
had been ready and willing to continue to pay wherever he 
went, but they are only ready and willing to pay if the respondent 
continues in their service upon the terms of the original contract, 
as modified by the resolutions, and to that he is not bound to 
submit.

Their Lordships therefore think that the company, by their 
action in passing and adhering to the resolutions of February 3, 
1913, committed a breach of this contract, entitling the respondent 
to assert that the contract was at an end, and justifying him in 
maintaining the suit for damages, in which he has succeeded.

Their Ixirdships therefore think that this appeal should 
be dismissed with costs, and they will humbly advise His Majesty 
accordingly. Appeal dismissed.

CAN.

Ex. C.

THE KING v ROY
Exchequer Court of Canada, Audette, J. January 10, 1916.

Damages (§111 L—240)—Expropriation—Value or land—Special adap­
tability.

The compensation awarded for expropriated lands should in no case 
exceed the price that legitimate competition of purchasers would force 
it up to. Special adaptability for any purpose is an element in con­
sidering the true market value.

Statement. Information by the Attorney-General of Canada to fix 
compensation for lands taken for the National Transcontinental 
Railway Co.

G. G. Stuart, K.C., for plaintiff.
T. Vien, L. St. Laurent and A. Lachance, for defendants. 
Audette, J.:—This is an information exhibited by the Att'y-
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Gen ’1 of Canada whereby it appears, inter alia, that certain lands 
belonging to the defendant were taken and expropriated, under 
the authority of 3 Edw. VII. ch. 71, for the purpose of the Na­
tional Transcontinental 11. Co., a public work of Canada, by 
depositing plans and desc-iptions on April 7, 1906, and on March 
2, 1914, with the Registrar of Deeds for the County of Quebec, 
l\Q

The actual quantity of land taken forms in limine the subject 
of controversy. By sec. 8 of the Expropriation Act, the land 
taken must be laid off by metes and Ixninds and a plan and de­
scription thereof deposited in the registry, in a case where no 
settlement is arrived at. On April 7, 1906, a plan and a copy of 
the book of reference were deposited in the registry office, with­
out any such description as required by the statute. The deposit 
of a plan with a copy of the l>ook of reference, is not a compli­
ance with the Expropriation Act which requires the lands to be 
described by metes and Inmnds. This question has already been 
‘he subject of judicial pronouncement, and even legislation was 
resorted to when such error had been fallen into in the case of the 
building of the Intercolonial Railway, as will more particularly 
appear by reference to secs. 81 and 82 of the Government Rail­
ways Act, R.S.C. 1906, ch. 36.

From the plan alone, as deposited on April 7. 1906, it appears 
that the area taken from the defendant is 8.55 acres.

Under the provisions of sec. 9 of the Expropriation Act, a cor­
rected plan and description may be deposited with like effect, 
in case of any misstatement or erroneous description in such 
plan or description.

Acting under the authority of sec. 9, the plaintiff, through the 
proper officer, deposited in the said registry on March 2, 1914, 
a new or corrected plan and description by metes and bounds of 
the land expropriated, setting forth the area at 7.14 acres—as 
against the original plan shewing 8.55.

The reason of the conflict in respect of the measurement is ex­
plained in the following manner, and was admitted by counsel 
for the defendant at the argument. By the defendant’s title to 
her property, the farm is of two arpents in width, whilst by the 
cadastre it is 2 arpents and 6 perches. The cadastre does not 
constitute a title, but it is merely a description, and I regret to 
say it is very often erroneous in its descriptions.
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The property was measured by two surveyors. One, Mr. 
Tremblay, called by the plaintiff, the very person who made the 
measurements for the corrected plan and description dejxisited 
on March 2, 1914, is an officer who has proved himself to be most 
reliable and accurate all through these expropriations at Quebec. 
For the defendants one surveyor was examined, taking as his 
datum a very uncertain and unsatisfactory jx)int and for the 
purpose of finding the quantity claimed had to take land from the 
neighbours. At the time he was upon the ground for the purpose 
of settling these boundaries, some of the neighbours were repre­
sented; but the Crown was neither notified nor represented al­
though the owner at that date. To find 7.64 acres the surveyor 
had to encroach on the neighbours' property and their consent 
to that effect was not at the date of the trial signified to the de­
fendant. And what would their consent amount to, in any case; 
the lands on each side of the defendant’s property have been ex­
propriated and vested in the Crown ever since the deposit of the 
plan and description. The neighbours have no title to that 
portion of this farm expropriated—that title or interest is con­
verted into a claim to the compensation money.

Under all of these circumstances, 1 find that the area actually 
expropriated from the defendant, is the area set forth in the in­
formation and in the corrected plan and description deposited on 
March 2, 1914, namely 7.14 acres.

By the information the Crown offers for the land so taken 
and for all damages resulting from the expropriation the sum of 
82,677.50 or 8375 jier acre. The defendants by their plea aver 
that the offer by the Crown is insufficient and claim at the rate of 
81 per foot the sum of 8372,438—a most unreasonable and extra­
vagant claim unsupported by the evidence. The defendants 
further claim an overhead crossing across the railway track to 
communicate with a piece of property valued by uncontroverted 
evidence at 8433—a most ambitious and preposterous claim.

The property in question is situate on the south side of the 
St. Louis Road, 6 or 7 miles from Quebec, with frontage on the 
highway and running down to the St. Lawrence, in the immedi­
ate neighbourhood of the Quebec bridge in course of construction. 
On the highway, about 400 ft. deep on its width, is a plateau 
upon which grass or hay grows. Running south from these
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400 ft., there is a dip of between 40 to 75 ft., at the foot of which 
lies the piece of land expropriated. The piece taken was partly 
swampy and partly covered with a second growth of trees. With 
the exception of a small 50 ft. strip which could be cultivated, the 
balance being unfit for agricultural purposes, the soil was com­
posed of lxmlders and hard pan. After taking possession of this 
piece of land, a ditch from 4 to 5 ft. in depth was dug to drain it, 
as it was impossible to use it in the state in which it was, says 
engineer Montreuil.

The southern purt of the projx>rty still remaining to the de­
fendants on the southern side of what was the Quebec Bridge 
Railway running to Champlain Market, is waste land, open bush, 
ui)on rocky and swampy soil. There are no buildings upon this 
property—the owners never resided upon it. It was never op­
erated as a farm, but was used for pasture —the upper part ad­
joining the highway was rented for pasture.

From 1902 to 1907 the whole lot No. 352 composed of 32 
acres was under the municipal assessment, valued at $060.

As is customary in expropriation matters we are facing a great 
conflict in the opinion evidence respecting the value of the land 
taken. The sum of $1 a foot is claimed by the pleadings, but 
no witness testified to such a value. The highest valuation 
testified to is 25 cts. a sq. ft., and the lowest valuation is $150 
an acre. A difference between $150 and $10,890 an acre. Or a 
variation for the 7.14 acres taken between $1,071 and $77,683.20.

how can these valuations be reconciled? What can help out 
of this material difficulty, if not sales made in the neighbourhood? 
What can be better evidence of the market value of the present 
purcel of land so expropriated, if not the actual and numerous 
sales made by the adjoining owners under similar circumstances.

As already said in The King v. Fnlnrdeau, 14 D.L.R. 917, 
14 Can. Ex. 265, 275, this property must l>c assessed as at the 
date of the expropriation, at its market value in respect of the best 
uses to which it can be put, taking into consideration any pro­
spective capabilities, special adaptability, or value it may obtain 
within a reasonably near future. The market value of the lands 
taken ought, however, to t>e the primû facie basis of valuation in 
awarding compensation: The King v. Dodge, 38 Can. 8.C.R. 
149, 155.
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The question of “special adaptability” has l»een argm«d at 
considerable length with the object of establishing competition of 
buyers from the ulleged railway companies, which, under the 
statutes creating the Quebec Bridge ( *o., now mergwl in the ( ’rown, 
would likely establish terminals at the northern side of the bridge. 
Without reviewing hen* the statutes referred to and the facts 
as to whether or not the principal railway com|>anics in 
question liave or have not already railway yards in the neigh- 
hourhood, it must be admitted that the compensation which 
should lie awarded is in no sense more than the price that the 
legitimate competition of purchasers would reasonably force it 
up to: Sidney v. N.R.R. Co., [1014] 3 K.B. 029, 641. When it is 
claimed that the property has a high value on account of its social 
adaptability for railway pun>oscs. it is not claimed that such 
special pun>oses are limited to the Transcontinental, the party 
expropriating; but that the situation of the land in the neigh­
bourhood of the Quebec Bridge will bring in other railway com­
panies as prospective competitive purchasers. In such case it 
liecomes an element in the general value. As such it is admis­
sible as to the true market value to the owners and not merely 
value to the taker, as said in the ease* just cited.

In the present case the land expropriated was of very little 
value to the owner. It was a piece of swampy ami rocky land, 
mostly covered with second growth and practically yielding no 
revenue. Therefore, even by the offer made by the Crown the 
owner is offered more than the land is worth to him for his own 
pur]H)ses, and he is offered the market value of the land enhanced 
by the special adaptability from the neighlnmrhood to the bridge, 
the erection of which, it is estimate! would bring conqx‘ting rail­
way companies who would require land for their own puisses. 
In the amount offered by the Crown is merged l>oth the intrinsic 
value, and the market value, of the land enhanced, by this special 
adaptability for railway purjioses due to prospective competitive 
purchasers, as s]>ecial adaptability is nothing more than an ele­
ment of market value: ibid, p. 640.

In the case of Sidney v. A’.EM. Co., supra, a very instructive 
discussion on this question of special adaptability will Ik; found.

And in the Cedars Rapids Case, 16 D.L.K. 168 at 171, [1914] 
A.C. 569 at 576, I xml Dunedin lays down the rule for guidance 
upon the subject-mat ter of special adaptabilities.
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Sonic stress lias been placed by the defendant upon the fact 
that buildings or shops, and a travelling crane have been put 
uixm the land taken, with spurs running to them. But all of this 
has been made clear by the evidence. These buildings and shops, 
and the spur lint's, including the crane, were only of a temporary 
nature, put up by the contractors for the second bridge. The 
contractors for what is called the first bridge did not use it. In 
BUM) the piers of the first bridge* were finished, and part of the 
ironwork put up. The bridge fell in August, 1907. These 
spurs and buildings will disappear and there will then In* no 
obstruction in the new road given the defendant.

Now, I have had the advantage of viewing the premises in 
question, in the company of counsel for the respective parties, 
and after weighing the opinions of exerts, or rather valuators, 
as against the actual several sales, of the large quantity of land 
on both sides of the defendant’s property, who, in her isolation 
is holding up for an extravagant and unreasonable price, and 
applying the principles in the two last cases cited, I have come 
to the conclusion that to allow, not the bare value of the land, 
but the most liberal and generous price possible under the cir­
cumstances, namely, the sum of .$000 an acre, including, as in the 
sales above cited, all damages fesulting from the expropriation— 
a fair and liberal compensation will have been paid the defendant, 
including all enhanced value flowing from the element of special 
adaptability which went to establish the market value of the land 
at such high valuation.

There is the further question of the crossing over the Quebec 
Bridge R. Co., which is now vested in the Crown, and the damages 
to the balance* of the property to the south. The Crown has 
undertaken by the information to give the defendant the crossing 
therein mentioned that will be part of the compensation awarded 
herein. However, some question has arisen as to whether or not 
the crossing as described and tendered, takes the defendant en­
tirely across the said right of way—and if it does not whether the 
defendant being no more in ijossession or owner of the land on 
each side of the said right of way of the Queliec Bridge Co., now 
merged in the Crown, would be able to obtain a complete crossing 
from the Railway Commission.

However, the value of the land to the south has l>een estal>-
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_ lishcd in this ease, by uncontroverted evidence at $25 to $30 an
Ex. C. acre. The area to the south is of 028,002 ft. or 14.45 acres. (living

Thk Kinc; the defendant the benefit of both the highest price and the larger 
area fixed in round figures at 15 acres, the total value of the land

---- to the south would l>e $450. This amount will be allowed as
representing the damages to the southern part of the property 
and as arising from the want of a perfect crossing—including also 
all damages resulting from the road, given to reach the southern 
part of the property, which subjects the owner to delay and in­
volves a longer distance to travel.

The question of railway damages which might arise from the 
present expropriation, such as widening the existing severance, 
has not been much pressed, except in so far as the new road is 
concerned. Indeed, in the present case this element only comes 
up as a question of degree as compared with the time before the 
expropriation. There was before the present expropriation a 
railway already crossing this property, severing it in two. The 
owners of property over which one railway has already obtained 
a right of way is, indeed, entitled to other and different damages 
from a second railway expropriating lands alongside the first, the 
property having already adjusted itself to the first invasion: 
He Hillings and C.N. Ont. H. Co., 15 D.L.R. 918, 10 Can. Ry. Cas. 
375, 29 O.L.R. 008. (Reversed in 32 D.L.R. 351.)

In recapitulation, the assessment of the compensation will l>e 
as follows:—

For the land taken, i.e., 7.14 acres at $500, inclusive of all 
general damages as above mentioned, $3,570. Specific damages 
to the southern part of the property as well as those arising from 
the crossing and the new road, $450—$4,020. To this amount 
will l>c added 10 per cent, for the compulsory taking, $402— 
$4,422. Therefore, there will be judgment as follows, viz.:—1. 
T^e lands expropriated herein are declared vested in the Crown 
since April 7, 1900, when possession of the same was taken. 2. 
The compensation for the land and real property so expropriated 
and for all damages resulting from the expropriation are hereby 
fixed at the sum of $4,422 with the interest there >n from April 7, 
1900, to the date hereof. 3. The defendant is further declared 
entitled to the road and railway crossing described and referred 
to in paragraphs 4 and 8 of the information herein. 4. The
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defendant Roy is entitled to recover from and be paid by the plain­
tiff the said sum of $4,422, with interest as above mentioned, and 
is further declared entitled to the road ami crossing also herein­
before referred to, upon giving to the Crown a good and sufficient 
title, free from all hyjiothccs, mortgages, charges and incum­
brances whatsoever, the whole in full satisfaction for the land 
taken and all damages resulting from the said expropriation.

Failing the said defendant to give a release of the hypothecs 
mentioned in this case, the moneys will be paid over to the hypo­
thecary creditors in satisfaction of the sait! hypothecs and inter­
est. and the defendant will then be entitled to be paid the balance, 
if any, of the said compensation moneys after satisfying the said 
hypothecs. 5. The costs will follow the event.

Judgment accordingly.

THOMAS v. WINNIPEG ELECTRIC R. CO.
Manitoba King's Bench. Macdonald, J. January 23, 1917.

Deatu (§ II A—5)—Civil action fou causing.
Except its provided by statute, then* is no right of civil action for the

death of a human being.
\Bakcr v. Bolton, 1 Camp. 4tl3; Osborn v. (Jillett (1873), L.R. 8 Ex. 88;

Makar sky v. C.P.irc. Co., 15 Man. L.R. followed.]
Action to recover damages for injuries causing death.
M. (J. Macneil, for plaintiff; E. Frith, for defendant.
Macdonald, J.:—The plaintiff brings this action claiming 

damages for the loss of the society and service of his wife, and for 
loss, damage and expense for surgical attendance and hospital 
fees incurred by him through the alleged negligence of the de­
fendant company.

The statement of claim alleges that the plaintiff’s wife was 
struck by a car of the defendant company, operated by tin* 
defendant's servant and agent, and from the shock and force of 
the said blow' died within a short time after receiving the said 
injuries, and charges that the death was caused by the negligence 
of the defendant company, setting forth in detail the negligence 
complained of.

The defendant company demurs to the statement of claim, 
and submits that it discloses no cause of action.

In Baker v. Bolton, 1 Camp. 493, the action was against the 
proprietor of a stage coach, on the top of which the plaintiff and 
his wife were travelling, when it was overturned, whereby the
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plaint iff himself was mucti bruised, and his wife was so severely 
hurt that she died about a month after.

The declaration states that “by means of the premises the 
plaintiff had wholly lost and l>een deprived of the comfort , fellow­
ship and assistance of his said wife.” Lord Ellfenliorough said:—

The jury could only lake into consideration the bruises whioh the plaintiff 
himself had sustained, and the loss of his wife's society and the distress of 
mind he had suffered on her account from the time of the accident till tht- 
moment of her dissolution. In a Civil Court the death of a human bejng 
could not lie complained of as an injury, and in this ease the damages as to 
the plaintiff's wife, must stop with the fieriod of her existence.

A query follows the report of this cast* in a footnote :—
Q. If the wife lie killed on the s|>ot, is this to he considered damnum 

abteqw injurin'!
This cast* is followed by Osborn v. dillett (1873), L.R. 8 Ex. 

88, in which the plaintiff sought damages alleging that the defend­
ant negligently drove a waggon anti horses against his daughter, 
whereby she was wounded and injured, and by reason thereby 
afterwards died, whereby the plaintiff lost the services and the 
benefits and advantage's which otherwise would have accrued 
to him from such services, and incurred expense incidental to her 
burial.

Brain well, B., questions the accuracy of the report of Maker 
v. Holton, hupro, and says (p. !Mi) :—

Why was not the plaintiff entitled to recovery for the I ohm of a month's 
assistance, and how was he entitled to recover for distress of mind at all? 
and es|M‘cially why, up to the time when that distress must have become 
greatest by the death? . . No argument is stated, no authority cited,
and I cannot set a high value on that ease, great as is the weight of the con­
sidered and accurately reported opinions of Lord Kllcnhorough after argument.

The majority of the Courts, however, followed the finding of 
Lord Ellenborough in Maker v. Holton. Bigot t, B., says:—

But, in addition to this authority, and the general acquiescence in it 
for so many years, there is a clear parliamentary recognition and statement 
that such is the law to be found in the preamble to Lord Campbell’s Act, 
9 ti 10 Viet. eh. 93. The language is not confined to caws to which the 
maxim “arlio /nrsonaltx moritur cum persona" applies, but is general.

Whereas no action at law is now maintainable against a |s*rson who, by 
his wrongful act, neglect or default, may have caused the death of another 
person, and it is oftentimes right and ex|n*dient that the wrongdoer in such 
eases shall be answerable in damages for the injury so caused to him.

In Jackson v. Watson, [1909] 2 K.B. 193, the action was for 
breach of a warranty that tinned salmon sold by the defendant 
to the plaintiff was fit for consumption as human food, the plain­
tiff claimed damages on the ground that his wife having partaken
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of the salmon had in consequence died. Damages were awarded, 
hut held that the death of the plaintiff's wife not forming an 
essential part of the cause of action sued u|xm, but only an element 
in ascertaining the damage arising therefrom, and Baker v. 
Bolton, distinguished—hut the findings in that case endorsed.

In Clark v. London General Omnibus, 2 K.B. 048, Baker
v. Bolton, is cited and approved and it is held that a master cannot 
maintain an action for injuries which cause the immediate death 
of his servant. Sir Gorell Barnes says:—

It is a very remarkable fact that among the whole series of previous 
decisions. there is no ease to l»e found in wliieli this cause of action lias been 
sustained, and except for the judgment of Bratnwell. It., in Outturn v. (JiUett, 
there is practically no judicial authority for saying that this action can he 
maintained.

Our Act, eh. 30, R.8.M. 1913—An Act Respecting Compen­
sation to Families of Persons Killed by Accident—provides a 
remedy, and without this Act and Lord Campbell's Act, there is 
no right of action.

This point is also decided in our own Courts in Makar sky v. 
C.P.R. Co., 15 Man L.K. 53.

The demurrer must therefore, Ik- allowed, with liberty to the 
plaintiff, to amend as he may be advised. ( 'osts of, and incidental 
to the demurrer and by reason of any amendment to be costs to 
the defendant in any event of the cause.

|Kn. Note.—This was a men* question of pleading. The statement m 
claim was defective.!

Re CANADA CO. A TP. OF COLCHESTER NORTH. ONT
Ontario Svftrrnu Court. .4 ppeUair Division, Mrmhth. t'.J.C.I*., 1,'nhhll. ^ ( - 

Midillvlon anil Mash n. ././, Xnvnntur I. IOUI.

1. Taxes ijj III I) PIS) Assessment ok mineral mights Appeal
Academic yt khtion.

On an ap|si 2al under the Assessment Amendment Act (Ont. 1910, eh.
II. see. 6), raising a question as to the value of |>ctrnleuni mineral rights, 
the Court will not consider a question whether "other mineral rights” 
an- assessable under see 40 (Hi of the Assi-ssmeiit Art, R.8.O. 1914, eh.
195, if the question ap|H‘ars to lie merely of an academic character.

2. Fvidknce (| XI F 790) As to vai.i k- Assessment koh taxes.
Mvidence of the value at which the holder advertised mineral rights 

for sale is admissible for the pur|s>sc of assessing them for taxation.

Appeals by the Canada Company from the judgment of the statement. 
Judge of the County Court of the County of Essex dismissing 
the company's apjicals from the decisions of the Courts of Revision 
of the Townships of Colchester North, Sandwich South, Maid-
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stone, and Tilbury North, affirming the assessments of the 
appellant company in respect of mineral rights in lands in the 
four townships. Reversed.

J. At. Pike, K.C., for appellants.
J. //. Rodd, for the township corjiorations, respondents.
Mkreditii, C.J.C.P.:—Recent legislation has widened, very 

much, the powers and duties of this Division of this Court in 
regard to appeals against assessments, made for the purposes of 
taxation, under the provisions of the Assessment Act, R.S.O. 
1914, eh. 196.

The Assessment Amendment Act, 1916, G Geo. V. ch. 4L 
sec. 6, repeals sec. 81 of the Assessment Act, and gives such an 
appeal “from the judgment of the Judge on a question of law or 
the construction of a statute, a municipal by-law, any agreement 
in writing to which the municipality concerned is a party, or any 
order of the Municipal Board (except an order made under 
section 80).”

Any party desiring so to appeal shall upon the hearing of the 
appeal by the Judge, in the first instance, request him to make 
a note of any such question, and to state it in the form of a special 
case; and thereupon it shall be the duty of the Judge to make a 
note of the request; and he may so state such a question: “may” 
meaning “shall in every proj>er case,” the discretion being a 
judicial, not a personal, one, to be exercised under a remedial 
enactment.

And, in addition to that, any party desiring to appeal, may 
apply to this Division of this Court, and it may, if it see fit, 
“direct the County Judge to state a special case,” as before 
mentioned, if on the hearing before him he refused to do so.

The practice and procedure on such appeals “shall be the same, 
mulatia mutandis, as ui>on an appeal from a County Court.”

the parties are quite agreed ujxm the questions which they need, 
and desire, to have considered here; and those questions are

And this appeal comes on for hearing here under the provisions 
of such legislation, upon that which is, and has been through wt, 
treated by all parties as a social case stated under the provisions 
of this recent legislation; yet I may express the hope that the 
formal character of it may not be treated as a guide in other cases.

But formalities are unimportant in this instance, because
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quite within the powers of this Court to consider under such 
legislation: so tliat nothing would be gained by delaying the 
matter until the solicitors should have another opportunity to 
get the appeal in a better shape as to its form.

The questions the parties desire to have determined here, 
now, are: (1) whether “mineral rights/' other than “petroleum 
mineral rights,” can be assessed, except against the owner of 
the land in which they exist: and (2) whether the learned County 
Court Judge was wrong in holding that the evidence adduced 
before him of the appellants’ offers to sell their rights, which 
are the subject of this appeal, contained in their public adver­
tisements of such offers, offered as evidence upon the ap]>eal to 
him, was inadmissible.

On the first question it is enough to say that the appellants 
have not been assessed for any but petroleum mineral rights, 
and that no one has suggested or now suggests that any other 
exist in any of the lands their rights in which are the subject of 
the assessment in question upon this appeal: therefore it would 
not only be needless but improper to consider the question.

On the other question, I find it difficult to understand how there 
could be better evidence of the fair value of the appellants’ 
petroleum mineral rights in question, in the circumstances of 
this case, than such offers to sell as those which they sought to 
prove in connection with the fact, which it was also sought to 
prove, that there were no buyers at the advertised prices. That 
which no one will buy at the price for which it is offered for 
sale, can hardly be worth as much, and yet these appellants 
are assessed as if it were worth, in some cases, it is said, four times 
as much, without any other evidence of any character as to value.

And this ease is a peculiarly strong one for the appellants, 
for in all cases there is, or should be, a i>erson who is, or should 
be, anxious to buy, that is, the owner of the land in which the 
petroleum mineral rights exist: and it should not be, but I am 
not sure that it is not, necessary to say that each owner should 
be treated alike, that there should be no discrimination against 
the appellants.

As there was no evidence, as to value of these mineral rights, 
before the learned County Court Judge, except that which he 
rejected, and as that evidence ought not to have been rejected,
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the assessment of the appellants should have been changed so 
as to conform to it : ami that should be directed to be done now : 
though, if there had been any other evidence, it might have been 
necessary or advisable to refer the matter back to the learned 
Judge.

Our powers in that respect, being such, as to “practice and 
procedure,” as we have “upon an appeal from a County Court,” 
are very wide: see the County Courts Act, R.S.O. 1914, ch. 59, 
secs. 45 and 46. Nor should it be overlooked tliat this new 
practice, as to assessment appeals, forms but one section—sec. 
81—of the Assessment Act, and in no way curtails the power 
conferred on this Court in other sections of the Act : sec 82 and 
83. The words, “practice” and “procedure,” are words of wide 
import, and, in connection with the words “as upon an ap))cal 
from a County Court,” must comprise the sections of the County 
Courts Act which I have mentioned, in 'so far as they are appli­
cable to such a case as this.

Uf new trials the Ixtrd Chief Justice of England said hi the 
case of liegina v. 1 'allivos, etc., de licivdley (1712), 1 P. Wins. 
207, at p. 213: “The practice of the Courts is the law in these 
cases;” and tliat one reason why tliat practice was not found to be 
more ancient was tliat there were no old reports of motions.

1 liavc no doubt of our power to correct or affirm a County 
Court Judge, on such an apjieal as this, and then leave it to him, 
where necessary or expedient, to work out the assessment 
accordingly.

I would allow' the appeal accordingly; as well as the other 
apiicals, all of which were treated as being ui>on the same footing 
as, and were argued together with this (Colchester North) 
apjieal.

The irregular manner in which the case was stated and brought 
here is |>erhnps reason enough for departure from the usual 
course as to costs, and for making no order as to costs.

Riddell,J. ltiDDELL, J.:—In certain townships in the comity of Essex, 
the Canada Company, in making grants of land, made in the grant 
a reservation as follows: “Excepting and reserving to the said 
company, their successors and assigns, all mines and quarries 
of metals and minerals, and all springs of oil in or under the said 
land, whether already discovered or not, with lilierty of ingress.
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egress, and regress to and for the said company, their successors, 
lessees, licensees, and assigns, in order to search for, work, win, 
and carry away the same, and for those purposes to make and 
use all needful roads and other works, doing no unnecessary 
damage, and making reasonable eomi>ensation for all damages 
actually occasioned.”

In the townships here concerned the assessor made the follow­
ing, assessments, viz.: in Colchester North, $10,722 in respect of 
“mineral rights” in 5,411 acres; in Sandwich South, $3,828 in 
resi>ect of “mineral rights” in 2,552 acres; in Maidstone, $5,900 
in respect of “mineral rights” in 2,950 acres; in Gosfield North, 
$17,000 in respect of “mineral rights” in 1,700 acres; in Tilbury 
North, $1,982, reduced by the Court of Revision to $2,491, in 
respect of “oil and mineral rights” in 2,491 acres.

The assessments were confirmed by the Courts of Revision, 
and an appeal was taken to the County Judge—upon the hearing 
before him the Judge ruled against certain evidence, and also 
(apparently) against certain objections by the Canada Company 
to the assessments.

The Judge has signed what purports to be a “special case” 
for this Court under the Act 0 Geo. V. ch. 41, sec. 6.

The provisions of that statute are quite plain—on the request 
of either party to an appeal before him the Judge is to make a 
note of any question of law or construction of a statute, &c., 
and he “may thereupon state such question in the form of a 
special case, setting out the facts in evidence relative thereto, 
and his decision of the same, as well as his decision of the whole 
matter:” sec. 6 (3). The so-called special case before us does 
not at all comply with the definite directions of the statute— 
but we are left to gather from other papers and from counsel what 
it is we arc exacted to decide.

One matter is clear from the papers—the Canada Company 
advertised their rights in the lands in question for sale to the 
public at the price of “50 cents per acre,” and the learned County 
Court Judge held that this was not evidence for the company 
as to “actual value.” Counsel for the townships objecting, 
the Judge said: “I think that objection is well taken. But, 
having been put in by appellants (the Canada Company), it is 
evidence against the appellants for all other purposes of the
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appeals: and is evidence against the appellants also that the 
reservations have1 some value.”

Of course, if it is evidence at all, it is evidence—of which notice 
should have been taken by the Judge—for the company as well 
as against it.

I am clear that a bond fide offer on the part of the owner (and 
there is here no attack on the good faith of the company) to 
sell anything is some evidence of its actual value: what weight 
should be given to it by a Judge is a matter for him to decide, 
but he must consider it.

Were there any power to refer the matter back to the County 
Court Judge, that course should be pursued: but it seems to me 
that we arc given no i>ower to send the case back—sub-sec. (6) 
indicates that any change to be made in the assessment roll must 
be made to appear “by the judgment of the Divisional Court 
upon the case stated.’*

Therefore, I think, we must determine as best we can from the 
material before us what, if any, “alteration should l>e made 
in the assessment roll.”

I think,as a matter of law,the advertisement is evidence against 
the company that the mineral rights which they offered for sale 
had some value, and for the company, in the absence of other 
evidence of value, the fact that no sale had been made proved 
that the actual value did not exceed 50 cents per acre. The 
County Court Judge therefore should have found that the mineral 
rights were not worth more than 50 cents per acre.

We are asked to decide that, of mineral rights, only )>etroleum 
mineral rights are assehsable.

While the assessments read “mineral rights” in some cases 
and “oil and mineral rights” in another, it was admitted before 
us that only petroleum rights were really assessed, and no other 
mineral rights were considered by any one, assessors or other­
wise. It is therefore an academic question we are asked to 
decide: and that we should decline to do. If und when the 
matter becomes of consequence, it may l>e argued by those 
really interested and may lx* decided accordingly.

I would direct that an alteration should be made in the assess­
ments in question to 50 cents per acre. There should be no costs.

Masten, J.:—This appeal comes before us in a manner so 
unsat isf act oh- both as to form and substance that the proper
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disposition of it would, in strictness, be to dismiss it, not only 
on the ground that no appeal has really been lodged within the 
provisions of 6 Geo. V. ch. 41, sec. 6, but also because the matters 
of substance on which an adjudication is sought have not liecn 
so brought before us as to enable us to make a satisfactory dis" 
position of them.

Having regard, however, to the fact that undoubtedly there 
is a difference between the parties in regaril to which the company 
desired to appeal, and in regard to which both parties have 
appeared and argued before us—having regard also to the con­
siderations mentioned in the judgments of my learned brothers— 
I am willing, without deciding any general question of law, to 
agree in certifying to the County Judge that the assessment 
roll should be amended by reducing the assessment in question 
to 50 cents per acre.

There should be no costs to either party.
Middleton, J.:—This is the first rase under the statute 6 

Geo. V. ch. 41, sec. 6; and, in view of the great number of assess­
ment appeals heard by County Judges, rare should be taken to 
ascertain whether this case is one in which a right of appeal to 
the Divisional Court has lieen given.

The only case in which the Divisional Court has been given 
any jurisdiction is upon an appeal from the judgment of the 
Judge “on a question of law or the construction of astatute. . ."

The appeal is to lie by a special case, which is to state “the 
question of law or construction.” The Judge is, at the request 
of the party, to note the “question of law or construction,” and 
the Judge is thereupon to state the case, setting out the facts 
in evidence relating thereto, and “his derision of the same, as 
well as his decision of the whole matter."

That course has not lieen followed here, but it is sought to 
argue, in addition to what is undoubtedly a question of law arising 
upon the facts—the right to assess petroleum mineral rights— 
another question of law which does not arise upon the facts— 
the right to assess other mbieral rights; and a further question 
as to the effect, if any, to lie given to an advertisement offering 
to release the petroleum rights in question for 50 cents per acre, 
a sum much less than the assessment in question.

I feel much doubt as to the question of the admissibility of 
evidence being a “question of law" within the true meaning of
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this hi at u tv, but 1 cannot find anything in the stated case, as 
it is called, to indicate that this is one of the questions intended 
to be submitted. The Judge has undoubtedly said, in the course 
of his judgment, that the advertisement is not evidence. If 
he meant that it was not shewn that the advertisement was 
published with the authority of the company, he was right; if 
he meant that an offer to sell at a named price, made in good 
faith, was no indication of value, he was wrong; if all he meant 
was that he gave no weight to the advertisement as establishing 
the true value—this is a matter as to which there is no appeal.

Speaking for myself, I decline to answer a question not raised 
in the way pointed out by the statute, particularly when it is 
impossible to tell what that question is.

The practice and procedure upon the appeal is to be the same, 
mulatis mutandis, as upon a County Court appeal. The right 
to grant a new trial is not a matter of practice or procedure, and 
the statute contemplates the determination by the Divisional 
Court of questions raised, and if from its judgment it appears 
that an alteration in the roll should be made, the County Judge 
is to make the alteration.

Upon the question of law which may be taken to be well raised, 
petroleum mineral reservations arc clearly liable to assessment 
under sec. 10 (8) of the Assessment Act, R.S.O. 1914, ch. 195.

Appeal allowed; Middleton, J., dissenting.

VERONNEAU v THE KING
Supreme Court of Cumula, Sir Charles Fitzpatrick', C.J., Danes. Idinglon, 

Anglin ami Hroileur, JJ. October 10, 191(1.
I NDH’TMBNT (f IV -75 ) -QUAHHINU—COMPLAINANT BRING GRAND JUROR.

If in furl lie took no part in the proceedings of the gram I jury which 
fmiinl ami presented an indictment, it is not a ground for (plashing 
the indict ment that the complainant in the proceedings which led up 
to the grand jury was himself a grand juror, and was summoned, sworn 
and attended at the hearing by the grand jury, and that he made state­
ments to another who repeated them to other jurors, with reference 
to the conduct of the accused.

(lYronncfiu v. The King, 31 D.L.R. 332, 26 (’an. (>. ('as. 278. 25 
Que. lx.R. 275, uflirmcd.|

Appeal from the judgment of the Court of King's Bench, 
Crown Side,31 D.L.R. 332,20 Can. Cr. Cas. 278,25 Que. K.B. 275, 
dismissing a motion to quash an indictment on the charge of 
I>erjury against the appellant, whereon he had been convicted 
at the trial liefore (Jlobensky, J., and a jury, at Sherbrooke, in 
the District of Saint Francis, Quebec. Affirmed.
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Verrett, K.C., and Cabana, for appellant ; Nicol, K.C., and ( 
ShurUiff, K.C., for respondent. K C.

Fitzpatrick, C.J.:—In answer to the first question I would Vekonnkac 
say the grand jury was regularly constituted notwithstanding Tmk Kiko 
tliat Bachand, who was the liartv complainant liefore the magis-• Fitspe trick. C.J
trate in this particular case, was sworn as a member of it. A 
grand juror is not sworn like a petit juror to try and a true deliver­
ance make on the evidence submitted. His duty is to diligently 
inquire and a true presentment make of all such matters and things 
as shall be given him in charge or shall otherwise come to his know­
ledge. Until quite recently grand jurors might make present­
ment s of their own knowledge and information without the 
intervention of any prosecutor or the examination of any witnesses.
Vide Report of Royal Commissioners on Fnglish Draft Code, 
pp. 32 and 33.

As to the proceedings before the grand jury, it is part of the 
stated irase that Bachand, whose name was on the back of the 
indictment, was examined, but took no other part in the pro­
ceedings. In these circumstances, Bachand was not' a stranger 
in the jury room. His presence is explained and accounted for 
by the fact that he was a witness before the grand jury in this 
particular case. And, if Bachand took no part in the proceedings,
I do not think his mere physical presence somewhere a!xmt could 
affect the result of the grand jurors' delilierat ions or constitute 
an interference with the privacy of their proceedings. There 
is no impropriety in some one or more proper persons being present 
with the grand jury during their inquiries on bills of indictment:
Reg. v. Hughes, 1 C. & K. 519. I have not overlooked (loby v.
WetheriU, 11915) 2 K.B. 074, 31 Times L.R. 402. The stated case 
might have lieen more explicit on this point, but when the Judge 
states the fact to lie that Bachand “n’a aucunement pris part aux 
délibérât ions qui eurent lieu au sujet du dit acte d'accusation. ”
I think he must be assumed to mean that he took no part in the 
finding of the bill. It would have lieen wiser, however, for 
Bachand to have left the room after giving his evidence and, as 
a matter of ethics or propriety, he should not have lieen present 
in the box when the bill was returned.

We must assume for the punxises of this appeal that Bacliand 
took no part, except as a witne^, in the discussions or delilicrations
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on thin indictment or in the finding of the true hill, and I express 
no opinion as to whether if lie had done so the indictment should 
have been quash«*d.

1 attach little imjxirtancc to the observations made to Brault, 
who was also a gram I juror.

1 should say that if the facts proved had shewn Bachand 
to have taken any part in the proceedings or in the consideration 
of the hill found by the grand jury of which he was a mendier, 
as to which he was interested or biased, that would have justified 
the appeal ami tin* quashing of the indictment.

The question is one of fact callable of being proved by evidence. 
The finding of the learned trial Judge before whom the motion 
to quash was first made, that the proof established that Bachand 
did not participate in the proceedings of the grand jury upon 
this particular bill or in the consideration of the jury's finding of a 
true bill upon it, approved of by the Court of appeal, if sustained 
by the evidence, is sufficient to dismiss the motion.

I am of opinion that the evidence to shew this non-part ici- 
pat ion ami non-interference was properly admissible and that 
it is sufficient to uphold the findings of the Courts Mow.

I cannot accede to the projxisition t hat the fact of one mendier 
of a grand jury lieing disqualified from interest or bias with resect 
to <ine of the bills brought before tliat lxxly for consideration, 
affects the constitution of the grand jury generally.

Such a disqualified person cannot take any part in the pro­
ceedings or findings of the jury with resjiect to the bill in which 
he is interested, but such disqualification is a personal uml limited 
one and does not affect the constitution of the jury as a whole 
or the right of the juror so iiartially disqualified from taking 
part in all the proceedings or findings of the jury on other bills 
in which he has no interest or bias.

This question of the participation or non-participation of 
Bachand in the proceedings of the gram! jury upon this bill, 
including their finding upon it, was the main and substantial 
question argued on this appeal. There were other subsidiary 
questions mentioned with respect to them. I do not think there 
was anything in them to justify this Court in interfering with 
the judgment appealed from.

The first question, which thus comes More us, was stated 
as follows:—
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I.v fait que Denis S. Bnchand avait été assigné comme grand juré affec- 
tait-il la légalité de la constitution du grand jury, et ce dernier pouvait-il 
légalement rapporter comme bien fondé, l’acte d'accusation |M>rté contre 
Véronneau, Bachand n'ayant aucunement pris part aux délivrât ions qui 
eurent lieu au sujet du dit acte d'accusation, et la décision de cette Cour 
renvoyant la motion de l'accusé, était-elle celle qui devait être rendue?

The law applicable to the question raised before the trial Fiupetnrk.c.j 
Judge is stated in sec. 899 of the Criminal Code, as follows:—

No plea in abatement shall Im* allowed.
(2) Any objection to the constitution of the grand jury may be taken by 

motion to the Court, and the indictment shall be (plashed if the Court is of 
opinion both that such objection is well founded and that the accused has 
suffered or may suffer prejudice thereby, but not otherwise.

The fact that the private prosecutor took no part in the de­
liberations on the subject of the accusation seems to me conclusive 
against this appeal. His having Ix-en summoned and sworn as a 
grand juror seems to furnish no ground of objection. He was 
ImiuihI to obey the summons and lx- sworn. It was not com­
petent for him to refuse, for the very gixxl reason that the conduct 
of the matter lay in the hands of the Crown officer and might not 
come before that grand jury or they might be directed by the trial 
Judge, under such circumstances, if he saw fit for g<x»d reasons 
to refrain from dealing with it.

We are asked to presume, notwithstanding the statement of 
fact contained in the question which is the lxuindarv of any apel­
late Court’s jurisdiction herein, that in fact the private prosecutor 
so summoned as a grand juror did take part in the delilx-rations 
in question herein as such grand juror. In other words, we are 
asked to presume not only against the stated facts but also against 
the presumption of law that he did so.

The presumption of law is that he did not and that the Crown 
officer in charge saw to it as part of his duty, if aware of his lx-ing 
a grand juror, that he was properly instructed in that regard 
either by the foreman or the trial Judge or himself, and that due 
order of law was observed.

Possibly he was a witness and, as such, Ix-fore the grand jury 
for such length of time as the requirements of giving his evidence 
or otherwise relative to the presentation of the evidence in accord­
ance with what convenience in the case might demand. Nothing 
further can lx? presumed as to the fact of his presence there.

Then it is said he appeared with the grand jury when its fore­
man presented the “true bill” in Court.
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Again there is no presumption to be drawn therefrom. For 
aught we know he may merely have taken a seat in the places 
assigned in the court-room for thê grand jurors which he was 
entitled to do, for many projier reasons. Other bills may, for 
example, have been returned by the foreman to the Court, at the 
same time as this, or have been expected to have been so pre­
sented.

The mere presentation by the grand jurors of a bill forms no 
part of their deliberations and determination. That is disposed 
of in the grand jurors' room and the finding there written is simply 
handed in to the Court. Often Judges presiding at a busy Court 
direct, as they may, that the foreman alone or such number of 
jurors as directed may do so, without the whole panel appearing.

And, assuming the worst that can be said of a private prosecu­
tor appearing under such circumstances, it is specially directed 
by the formal part of the statute I quote, that unless the accused 
has suffered prejudice thereby the indictment must not be quashed.

1 cannot find anything deserving serious consideration in all 
that has been urged by appellant’s counsel to maintain this appeal. 
To do so would, I submit, be a reversion to technicality which 
the Criminal Code and its predecessors did so much during last 
century to eliminate from the law, in order that justice might be 
done.

I have assumed in favour of the decent administration of 
justice, but am not to be taken as expressing any opinion, that in 
law a convicted man is entitled to go free simply because his 
accuser formed one of those grand jurors who presented his case 
for trial. I express no opinion on that legal issue, nor shall I 
till need be.

The appeal should be dismissed.
Anglin, J. (dissenting) :—On Noveml>er 3,1914, one Bachand, 

who had been successfully prosecuted at the instance of the de­
fendant on a charge of attempted murder, laid a complaint 
against the defendant of having committed perjury in the 
course of that prosecution. The defendant having been 
committed for trial, his case came before the Court of King’s 
Bench, in Octolier, 1915. At this term of the Court Bachand 
was a member of the grand jury. He was present in the 
jury-lx)x when the grand jury was charged with the considéra-
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tion of the indictment preferred against the defendant, and ( A'
again when a true bill was returned. Before the defend- S. ('.
ant pleaded to the indictment a motion was made on his behalf Veronnbai

that it should be quashed because of the presence of Racliand ...1 1 I lie. Kin»;.
as a member of the grand jury, and also because Baehand had said
to one Brault, also a grand juryman, the following words:—

C’est de valeur ce procès là. mais au point où on est rendu là. il va falloir 
que moi ou Veronneau parte de Coaticook,
which Brault had repeated to other members of the grand jury, 
while they were assembled for deliberation.

In the reserved ease the Judge makes the following statement :
Avant adjudication sur cette motion, il fut établi devant la cour qu’en 

effet Denis S. Baclmnd avait été assigné comme grand juré i>our le dit terme 
d’octobre, mais qu’il n’avait aucunement pris part aux délibérations du grand 
jury sur l’accusation portée contre Veronneau. Il fut aussi établi (pie les 
paroles susdites avaient été dites par Hachnnd à Brault et que ce dernier 
les avait rapportées dans la salle des délibérations aux autres grands jurés; 
mais il n’a été aucunement établi que ces paroles aient influencé ces derniers 
et qu’elles aient eu pour effet de déterminer leur rapport.

Il est vrai que Bachand était dans la botte des grands jurés quand ceux-ci 
ont rapporté l’acte d’accusation comme bien fondé contre l’accusé.

In the respondent’s factum it is stated that the fact that 
Bachand took* no part in the deliberation upon this case“ was 
proved by the affidavits of two witnesses before the Court.”
These affidavits are not in the record and, although their produc­
tion had been demanded, are not forthcoming. In view of the 
strict provisions as to the secrecy of all that transpires in the 
jury-room, and the terms of the grand jurors' oath, I find it 
difficult to understand how the learned Judge was in a position 
to make the statement which lie does as to the abstention of 
Bachand from taking part in the deliberations on this case.
Rex v. Marsh, 0 A. & E. 230, at page 237; Rex v. Willmont, 30 
'finies L.R. 499; Greenleaf on Evidence, par. 252; Taylor on 
Evidence, par. 943; Archbold, Criminal Pleading (23 ed.), page 
103; 4 Blackstonc’s Com. par. 126. I am likewise at a loss to 
appreciate the force of the Judge's observation:—

Il n’a été aucunement établi que ces paroles aient influencé ces derniers 
et qu’elles aient eu |>our effet de déterminer leur rapport.

As at present advised I incline to think that we should ignore 
both the statement that Bachand took no part in the deliberations 
upon the charge against Veronneau and also the statement that 
it was not established that the repetition of what he had said to 
the juror Brault influenced the grand jury.
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__ But if we are bound by these statements made in the special
s. C. case, it should be pointed out that it does not appear (as indeed 

V BRONNBAü could not without impropriety, Taylor on Evidence, para.
943) whether the bill against Yeronneau was returned by the vote

I m Kmo.
of more than seven meml)ers of the grand jury; nor is there an 

Angim, j explicit statement that Bachand did not vote upon the bill "as a 
grand juryman although he had refrained from taking part in 
the deliberation. Bachand having been present in the jury-box 
when the jury was charged with the consideration of the case 
against the defendant, and again when the Dill was returned, his 
presence in the jury-room while it was under deliberation seems 
to be a reasonable inference which is in nowise negatived in the 
case submitted.

The question reserved for the consideration of the Court is 
stated in the following terms:—

IA‘ fait que Denis S. Bachand avait été assigné comme grand juré nffec- 
tait-il lu légalité de la constitution du grand jury, et ce dernier pouvait-il 
légalement rapporter comme bien, fondé, l’acte d'accusation porté contre 
Yeronneau, Bachand n'ayant aucunement pris part aux délibérations qui 
eurent lieu au sujet du dit acte d'accusation, et la décision de cette Cour 
renvoyant la motion de l’accusé, était-elle celle (pii devait être rendue?

lu answer to the appeal counsel for the Crown takes the 
position that there is no right of challenge to a grand juryman 
individually, that the remedy of an accused person in the case of 
a disqualified grand juryman was, prior to the Criminal Code, by 
plea in abatement, that such pleas have been alxdished (Crim. 
Code, sec. 899), that a motion to quash in lieu thereof is permitted 
only in the case of an “objection to the constitution of the Grand 
.Jury” (ibid.) and that an objection that a member of the grand 
jury was not indifferent because of alleged interest is not an 
objection to the constitution of the grand jury. The King v. 
/Iayes, 9 Can. Cr. Cas. 101. His position, therefore, is that, 
although it should be assumed that Bachand took part in the 
finding of the true bill against Yeronneau, and even that his vote 
was necessary to its return, nevertheless Yeronneau would be 
without redress because the law affords him no remedy. In the 
alternative he maintains that, in view of the statements in the 
reserved case, that Bachand had taken no part in the deliberation 
of the grand jury, and that it was not proved that his conversa­
tion with Brault, though repeated to the grand jury, had in fact 
affected them, the Court cannot properly hold, although the
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objection should be deemed well founded, that “the accused has 
suffered or might suffer prejudice thereby.”

It seems unnecessary to consider the somewhat debated 
question whether there is o rigid of challenge to the polls in the 
case of a grand jury. 1 appreciate the force of the argument 
ab inconvenienti pressed in the Sheridan case, 31 How. St. Tr. 
543, and incline to the view that under the old practice an objec­
tion to a grand juryman would be properly made when the 
accused was arraigned either by plea in abatement or by motion 
to quash the indictment. I agree with Cross, J., tliat either 
course would seem to have been open, the latter, however, being 
the only method available when, as may often happen, the dé­
tendant first became aware of the ground of objection after he had 
pleaded “not guilty.” Since the adoption of the provision of the 
Criminal Code abolishing all pleas in abatement the remedy 
is by motion to quash.

I also agree with Cross, J., that the view that the phrase 
“any objection to the constitution of the grand jury” (Crim. 
Code sec. 899 (2)), covers only objections based on lack by jurors 
of qualifications expressly prescribed by the provincial statute 
law, or on disqualification of the officer charged with the duty 
of selecting and summoning the grand jury, seems to be too 
narrow. Anything which destroys the competency of the grand 
jury as a whole or the competency of any of its members, I think 
affects the constitution of that body and affords a ground of 
objection which may be raised by a motion to the Court under 
sec. 899. A grand juror may be well qualified as to all the cases 
on the docket save one and wholly unfit to pass upon that one. 
As to that case the jury would not be properly constituted while 
he sat upon iL

In The King v. Hayes, 9 Can. Cr. Cas. 101, the contrary 
view was taken, apparently based largely upon what, with respect, 
would appear to have been a misconception of sec. 6G2 of the 
Criminal Code then in force.

Every person qualified and summoned as a grand or petit juror, according 
to the laws in force for the time being in any Province of Canada, shall be duly 
qualified to serve as such juror in criminal cases in that Province.

Apart from any question as to the constitutional validity of 
this section as a provision dealing with the constitution of the 
Court rather than with criminal procedure, it should be noted

75
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A‘ ‘ that the qualification which it declared sufficient was not merely 
S. C. that prescribed by the provincial statute lawr, but qualification 

Veronnbav “according to the laws in force for the time being in any Province 
of Canada.” I know of no law in force in any province which has

---- taken away the common law right to object to a juror propter
Anghn j affectum or deprived an accused in the Province of Quebec of the 

right, which exists, as in Ontario and the other older provinces, 
Indore conviction for an indictable offence, to have his case 
passed upon first by a lxxly of inqiartial grand jurors and after­
wards by a ]H-tit jury likewise composed of indifferent men 
4 Blackstone’s Com. par. 306.

The disqualification of interest—propter affectum—rests upon 
the common law maxim, “that no man is to l>e a judge in his 
own case,” which, as Lord Campbell said in Dimes v. Grand 
June. Canal Co., 3 H.L. Cas. 759,
it is of the last importance . . should In- held sacred. And that ; not
to he confined to a cause in which he is a party hut applies to a cause in which 
he has an interest.

The presence of one interested justice on a bench of magis­
trates renders the Court improperly constituted and vitiates the 
proceeding, although the majority, without reckoning his vote, 
favoured the decision: Reg. v. Justices of Hertfordshire, 6 Q.B. 
753. The same rule is applicable to a grand jury: The Queen v. 
Inhabitants of Upton St. Leonards, 10 Q.B. 827. The case last 
cited is also particularly in point because of the statement made 
by Bachand to Brault, and repeated to the other grand jurors, 
which not only put Badlands interest n the prosecution beyond 
doubt, but was of a character “not unlikely to influence the grand 
jury in their decision.”

The reasoning and grounds of decision of Peters, J., in The 
Queen v. Gorbet et al, 1 P.E.I. Rep. 262, commend themselves to 
my judgment rather than those which prevailed in The King v. 
Hayes, 9 Can. Cr. Cas. 101.

As already stated, 1 am unable to agree with the view taken 
by Cross, J., that evidence was legally received that the juror 
Bachand, though apparently present in the grand jury room, 
did not participate in the discussion of Veronneau’s case. It 
would, in my opinion, be a practice fraught with very grave 
dangers to enter upon any such inquiry. The illegality of the 
presence of a mere stranger in a jury-room is illustrated by the
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r
ecent case of (joby v. Wetherill, [1915] 2 K.B. Ü74. The presence 

of a person disqualified by interest, himself a member of the body, 
must be still more objectionable. Moreover, as already i>ointed 
out, the statement, that Bachand did not take part in the de­
liberations of the grand jury on the Veronneau case not only 
docs not negative his presence in the jury-room, but is not incon­
sistent with his having voted on the finding. The true principle, 
however, is that upon which the decisions of Reg v. Justices of 
Hertfordshire, G Q.B. 753, and Rex v. Lancashire Justices, 75 
L.J., K.B. 198, and Reg. v. Meyer, 1 Q.B.D. 173 proceed. As 
Blackburn, J., said, in the case last cited, “we cannot go into 
the question whether the interested justice (juror) took no part 
in the matter (i.e.t in the discussion of the case).” Sec also for a 
different application of the same principle, Reg. v. London Count& 
Council, [1892] 1 Q.B. 190, at p. I9G.

As to the statement of Bachand to grand juror Brault, repeated 
by the latter (probably in Bachand's presence) in the jury-room, 
it was of a character calculated to influence other jurymen and 
it is impossible to know whether it did or did not in fact influence 
them. Cross, J., was under the erroneous impression that “the 
trial Judge had found that the communication did not affect the 
decision of the grand jury.”

All that the special case states is that:—
Il n'a été aucunement établi (pie ces paroles aient influencé ces derniers 

et qu’elles aient eu pour effet de déterminer leur rup|x*rt.
The effect of Bachand’s statement upon the grand jury is a 

field of inquiry not open to us. The statement was improperly 
before them. It had all the weight of a communication from one 
of the body itself. The defendant is entitled to have it assumed 
that it produced some effect.

The accused has been deprived of the substantial right of 
having-his case passed u])on by a duly qualified and unbiased 
grand jury, and it was, in my opinion, quite impossible when the 
motion to quash was disposed of in the trial Court to affirm 
that he had not suffered or might not suffer prejudice thereby. 
Rex v. Willmont, 30 Times L.R. 499; Allen v. The King, 44 Can. 
S.C.R. 331. To hold, as was apparently held by one learned 
Judge in the Hayes case, 9 Can. Cr. Cas. 101, at 118, that because 
the appellant was subsequently convicted by a petit jury at the 
trial, to which he was compelled to proceed upon the rejection
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of his motion to quasli, it cannot l>e said that he was really preju­
diced by anything which concerned the action of the grand jury, 
would entail a denial of redress in any case after conviction 
however gross the improprieties accompanying the finding of the 
indictment, however prompt the action of the defendant in taking 
exception thereto, and however erroneous the rejection of his 
objections.

In my opinion, the motion to quash the indictment should 
have been granted and the question submitted should In* an­
swered accordingly.

Brodeur, J., dissented. Appeal dismissed,

ONT Re TORONTO GEN’L HOSPITAL TRUSTEES and SABISTON

„ p (tnt nr in Su/rreme ('ourI. .1 ppellale Division, Meredith. C.J.C.P., and Riddell,
,s ' • Lennox "ml If oaten, JJ. No umber - nun.

1. Arbitration (8 III—15)—Appeal from award—Hearing of objeo

A party t-> arbitration proceedings will not after award made be 
allowed to raise on appeal to it Divisional Court a ground of objection 
which might have been taken at the commencement of proceedings.

2. Appeal (§ VII Ci—330)—Hearing of objections.
A Divisional Court will not on appeal hear an objection to an order 

which it has itself given at an earlier stage in the same proceedings.

Statement. Appeal from an order of Falconbridge, C.J.K.B., dismissing 
a motion to set aside an arbitrator’s award fixing the renewal 
rent to be paid for a new term of a renewable lease. Affirmed. 

The order appealed from is as follows:—
Falconbridge, C.J.K.B.:—Several grounds were taken in the 

notice of motion. The following are the only ones seriously 
argued :—

(2) The alleged improper settlement of the amount of the 
award by the third arbitrator by the splitting of the difference 
between the sums named by the other arbitrators.

The evidence of the third arbitrator (His Honour Judge 
MeGibbon) entirely displaces and explodes any such theory.

If what was done here is within the mischief aimed at in 
Grand Trunk RAW Co. v. Coupai (1898), 28 8.C.R. 531, and 
Fairman v. City of Montreal (1901), 31 S.C.R. 210, then it would 
not be permissible for any judge or board of arbitrators to fix 
any figure between the highest and the lowest ones given in evi­
dence.

(3) The improper award, by reason thereof, of a gross and
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palpable overvaluation of the renewal rent. This ground is not 
tenable. The motion is not an appeal from the award. And 
if it is meant as an appeal, by way of makeweight, to the conscience 
of the Court, I should say that, so far from shocking the conscience 
of the Court, the Court, using the highest intelligence it is gifted 
with, is of opinion that the award is a very reasonable one. One 
well-known expert valued the property at $61,(XX)—another one, 
not so well known to me, but apparently qualified by experience, 
etc., put it at $90,000—4 per cent, on these sums would be $2,440 
and $3,600 respectively. The award is $1,400 per annum.

(8) And upon the further ground that the Toronto General 
Trusts Corporation, the mortgagees of the leasehold land, were 
necessary parties to the settlement of the amount of the re­
newal rent, and that no notice was given to that corporation 
of the said arbitration.

Notice was given to the Toronto General Trusts Corporation, 
who did not attend, and disclaimed any interest in the matter. 

'(See Mr. Holman’s letter produced on the argument of the appeal 
before me.)

The arbitration proceeded without any suggestion from Sal lis­
ton that he wanted the mortgagees before the Court.

Jamieson v. London and Canadian Loan and Agency Co. 
(1897), 27 S.C.R. 435, is not in point. There is no question here 
of making the mortgagees pay anything. It is merely a question 
between the Hospital Trust and Sabiston.

The motion will be dismissed with costs.
W. Laidlaw, K.C., for appellant.
H. E. Rose, K.C., for trustees.
Meredith, C.J.C.P.:—It may be that the points now raised 

for the first time in this case, are, as Mr. Laidlaw assures us, 
points involving questions of great importance: but certain it is 
that so far as this appeal is concerned they present no great 
difficulties and are easily well-disposed of.

The appeal is against an order of the High Court Division 
dismissing the appellant’s application to set aside an award fixing 
the rent for a new term of a renewable lease.

Mr. Laidlaw’s first point, taken now for the first time, and not 
even mentioned in his notice of this appeal, or elsewhere hitherto, 
is: that the appellant, having been merely an assignee of the lease,
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and he having in turn assigned it, though only as security for a 
debt he owed, has no interest in the matter, and that, therefore, 
the award is a nullity.

But, if so, why all this litigation? If a nullity, how is he hurt 
by it? Or indeed, if valid, what can he expect to gain by setting 
it aside, except a new arbitration, in which he now says he has no 
concern? Or how can it hann him, if he have no interest in the 
lease? And indeed, if he have: it is said to be optional with him 
whether it is renewed or not.

And it is quite too late to raise any such point, even if there 
were something substantial in it. The appellant became a party 
to the arbitration proceedings at their inception, the party on the 
one side; and, after conducting, on that side, a long-drawn-out 
arbitration, including an application to the Court for an opinion 
on a question of admissibility of evidence, moved against the 
award on other grounds, and only now, at the last moment, 
takes this point, stultifying himself in regard to all his earlier 
conduct in the matter.

If the appellant had taken this ground at the outset, if he had 
then disclaimed any interest in the lease, all of these costly pro­
ceedings might have been avoided: but that he did not, because 
in truth he had, and has, a substantial interest in the lease, and, 
had the arbitration been favourable to him, would have taken a 
renewal of it: but being against him, as he thinks, and having 
been moved against unsuccessfully, on consistent grounds, and 
that motion having failed, this ground is taken, doubtless in the 
forlorn hope that it may upset the award and give the appellant 
the costs of the motion, and this appeal against it, if not a chance 
—some are exceedingly hopeful—of another arbitration, upon a 
new discover)7 that after all the appellant really has an interest in 
the lease, a chance supported by an acceptance of the re-assign­
ment of the lease to him which has already been made by the 
company to ,whom he assigned it as security only, but which, 
apparently, has not been yet formally accepted-by him.

It seems to me to be a pity to waste time on such a point as 
this; and that it would have been, even if it had been taken in 
the notice of this appeal.

The next point is, that the arbitrators wrongly admitted evi­
dence adduced with a view to shewing the rental value of the prop-
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erty for factory purposes: and it was on this very point that the 
arbitrators and parties sought and obtained the opinion of this 
Division of the Court, and, acting upon it, the arbitrators admitted 
the evidence: but it is now contended that upon this motion the 
question is open to the appellant again, and that the opinion 
then given by this Division was wrong and should be disregarded: 
relying upon the case of British Westinghouse Electric and Manu­
facturing Co. Limited v. Underground Electric Hallways Co. of 
London Limited, [1912) A.C. 673. But, without considering 
whether sec. 32 of the Judicature Act is or is not applicable, it 
is hardly reasonable to ask this Division of this Court to reverse 
its conclusion ujxrn the very point, in this very matter, very 
recently: and, if it were, I should be obliged to say that I find it 
difficult to understand how it can be contended, reasonably, that 
the landlord, in such a case as this, may not give evidence for the 
purpose of shewing the demised property to be of greater value 
for some other uses than that to which it has in the past been put, 
uses to which it may, and can, be put by the tenant, and to go 
fully into all matters bearing upon the question, subject, of course, 
to reasonable powers of restriction of evidence in regard to 
remoteness, etc., etc.

The next point is covered by what has been said as to the last 
one. It is that the new rental was computed on the basis of the 
property being used or industrial purposes, when in fact it could 
not be “made so available.” But that was a question of fact 
upon which the arbitrators might reasonably find as they did: 
and there is no appeal against the award. Nothing like a ground 
for setting the award aside, because of anything done or left un­
done by the arbitrators in this respect, has been shewn.

The next point is, that the arbitrators did not take the subject 
of municipal taxation into consideration. If anything substantial 
had been by the arbitrators omitted from their consideration, it 
would be proper to refer the matter back to them to consider it: 
but there is nothing to shew—the contrary appears—that they 
did omit this or any substantial material matter from due con­
sideration. I understand Mr. Laidlaw’s point to be that, though 
fixing the rental upon a use of the land for new purposes, the 
arbitrators did not take into consideration the question of higher 
taxation being imposed for such use.
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ONT- And the lust point is, that the arbitrators did not really make
S. C. an award; tliat in truth, two of the arbitrators being wide apart 

Ru t^„NTo in their estimation of a proper rental, the third arbitrator, without 
Hospital cxvrt'isin8 nny judgment in the matter, induced, or forced, them 
Trustees to agree upon a sum half-way between the amount which each had 
Habistx.n f°un(ito lx? the proper sum.

Rut all this is denied by the third arbitrator, who has testified :Meredith,
C.J.CP that, l>efore any attempt was made to agree upon any amount, 

he had exercised his judgment independently and had concluded 
that the amount which has been fixed by the award was the right 
amount.

The fact that the amount upon which the arbitrators agreed 
was precisely midway between the two amounts that the other 
arbitrators had reached, and held out for; and the affidavit of 
one- of the arbitrators, that the amount awarded was not the sum 
that the judgment of any of the arbitrators had found to be 
right, but was the result of merely “splitting the difference” 
between the amount which he, and that which the arbitrator 
appointed by the respondents, considered right, gave ground for 
an attack upon the award on this ground, but that attack has 
been met and fails upon the evidence adduced from the third 
arbitrator—a County Court Judge.

I would dismiss the appeal.
r.enno*. j Lennox, J..—This is an appeal from the judgment of the Chief

Justice of the* King’s Bench dismissing a motion to set aside the 
award, and four grounds of appeal are taken:—

1. There is no privity of contract or estate between Sabisto! 
and the trustees, and we are referred to Jamieson v. London 
Canadian Loan and Agency Co., 27 ( an. S.C.R. 435. I find it 
cult to see how this objection can be open to the appellant at this 
time. He appointed his arbitrator, took part in the arbitration 
proceedings, moved to set aside the award, and appealed to this 
Court, but never raised this question until the argument of the 
appeal. More than this, Mr. Laid law contends that, by reason 
of this, the proceedings are a nullity; and, if the facts are as 
alleged, it may be so—if it is so, the appellant has only to resist 
enforcement of the award.

Rut, the point having been taken, it is just as well to deal 
with it. As to privity of contract, I find that the appellant 
is the assignee of the lease, that it could not be assigned without
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the consent of the trustees, by endorsement on the assignment, <>XT. 
by which the appellant acquired the rights of the original lessee, s. < 
the trustees consented to the transfer, but subject to all the terms pK Toronto 

of the original demise, and in and by this assignment the appel- hôpital 
lant agreed to carry out all the provisions anti covenants of the Trustees 

lease. When he mortgaged the leasehold, by which, it is argued, Sabiston 
he divested himself of all estate in the land, he again bound him- ----

. I.enno*. J
self to observe and perform the covenants and obligations of 
the lease, and remained entitled to possession until default in 
payment of the mortgage-moneys. Neither dot's the objection 
as t<. privity of estate appear to be well taken, and, if either 
question is iin]X)rtant, this is the ini]x>rtant one. Sabiston has 
not, as I interpret the mortgage, parted with his entire leasehold 
interest; and, if he has not, the principle u]>on which the Jamieson 
case was decided dot's not apply That case turned definitely 
u])on the single question, “Was any part of the term reserved to 
the original lessee?” And it was held in the Supreme Court of 
Canada that there was nothing to indicate a reservation except in 
the habendum, and this was indefinite; that by the earlier pro­
visions of the instrument, he had already granted and conveyed 
the least', the lands, and entire residue of the term of years without 
reservation; and, as the habendum cannot cut down the grant 
and was repugnant, the instrument must be construed as an out- 
and-out assignment, and not as a sublease. Where the lessee 
reserves to himself or excepts any residue of the term, his estate 
as to everylxidy else is as it was before; as to his grantee it is 
subject to what he has granted. The grant in this case is not of 
the residue of the term, but of the residue less one day. The 
lease is better drawn than in the Jamieson case, but I would not 
like to say that it is consistently worded throughout.

I think this objection fails.
2. Evidence was admitted pursuant to a decision of this Court 

(the First Division) on a reserved case, and the Court erred.
This point has the merit of novelty at least. There is only one 
“Court of Appeal” in this Province, and, however it may be 
constituted from time to time, and even without statutory direc­
tion, it will endeavour to follow its own decisions until reversed 
by a higher Court. To do otherwise would be a scandal and lead 
to endless confusion. It is not at liberty to do otherwise: Judi­
cature Act, sec. 32. The British Westinghouse Co. case, [1912]
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ONT* A.C. 673, was died as authority for the intervention of this Court.
S. C. It is quite the other way. There a Divisional Court directed the

Re Toronto arbitrator to accept certain properties or goods as elements in
General determining his award, and that other matters could not be con- 
Hospital
Trustees sidered. The arbitrator set out the stated case and the decision 
8abutton the Court upon the face of his award, and of course accepted and 
i ennoï j acted upon the opinion. Motion was made to another Divi­

sional Court to set aside the award, upon the ground that the 
opinion upon which the arbitrator acted was contrary to law. 
The Court dismissed the appeal without argument, on the mani­
fest ground of co-ordinate authority. It went to the Court of 
Appeal, and in a divided Court the appellant failed on the merits. 
In the House of Lords, Viscount Haldane, at p. 686, explains that 
in a higher tribunal, the error appearing on the face of the award, 
the decision could be reviewed.

. 3. The arbitrators did not consider or adjust the taxes. They 
had no right to do so. The lease provides that the taxes are to 
be paid by the lessee in addition to rent, and the renewal rent 
is the only thing referred for consideration by the arbitrators.

4. Misconduct of the arbitrators. There is no satisfactory evi­
dence of misconduct. The position of arbitrators is quasi­
judicial ; each should exercise his own judgment, but not dog­
matically or arbitrarily; and each may allow his judgment to be 
influenced to some extent by the opinion of his associates—it is 
an argument that he may be in error, and should be thoughtfully 
and seriously examined into and weighed. The valuation of 
property is not an exact science. The value can seldom be 
ascertained by mathematical calculation. The evidence was 
startlingly divergent in this case. Judge McGibbon alone knows 
how he arrived at $1,400 a year as a fair rental, and the method 
he describes was reasonable and proper. He did not, he says, 
fix upon this sum because it was half-way between $800 on the 
one hand and $2,000 on the other. “Splitting the difference” 
does not sound well, and, where it results from disregard of the 
evidence or failure of the arbitrator to exercise his best judgment, 
is necessarily improper. But facts, not phrases, are the important 
consideration here, and I find no ground for believing that im­
proper methods or principles obtained in the making of this 
award.
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In Kerr or Lendrum v. Ayr Steam Shipping Co., [1915] A.C. 
217, an arbitration case, Earl Lorebum, at pp. 222, 223, says: 
“This class of case lias led to much refinement. I do not find it 
very profitable to consider whether the arbiter’s award proceeded 
upon inference or on some kind of speculation which was described 
in argument by four words successively, namely, conjecture, 
probability, guess, and surmise. I am not qualified to draw a 
precise line between the thoughts suggested by those several 
words. They seem to me to run into one another.”

It is not necessary for me to characterise Mr. Garland’s con­
duct, if he acted as he says he acted. Fortunately it is an unusual 
thing for an arbitrator to concur in an award which he knows to 
be wrong; and in this case, on his contention, seventy-five per 
cent, higher than the annual payments ought to have been 
awarded. That his judgment may have in fact been at fault 
does not alter the quality of his act. The tenant may not in fact 
be paying an excessive rent. Rut, if it should happen that Mr. 
Garland is ever again called upon to act as an arbitrator, it may 
be salutary, although not gratifying, for him to reflect that, 
assuming the correctness of his valuation, by his conscious, 
deliberate neglect of his plain duty as an arbitrator, he has com­
mitted, or assisted in committing, the man who appointed and- 
trusted him to gross annual overpayments of rent for twenty-one 
years, and amounting, with legal interest at annual rests, to more 
thap $22,000. Comment is idle. I leave Mr. Garland in the 
limelight he has turned upon himself.

The questions whether a fair rental was fixed and whether 
the award is binding upon the appellant do not arise upon this 
apjieal. I have referred to the question of privity. There may 
be other grounds of objection or defence open upon pro]X‘r pro­
ceedings or in answer to proceedings. By the lease the arbitra­
tors were to be appointed and the renewal rent fixed during the 
currency of the first term. This may be merely directory, and I 
express no opinion either way. The lease does not, in express 
terms, bind the lessee to accept a further term. But these are 
matters that we are not called upon or at liberty to deal with 
upon this appeal.

The appeal should 1>e dismissed.
Riddell and Masten, JJ., concurred.
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CASSIDY v. CITY OF MOOSE JAW.
Saskatchewan Supreme Court, Newlands, Brown and McKay, JJ.

January 6, 1917.

1 Damages (§ III L—275)—Iaish op access—Closing highway—Muni­
cipal law.

Loss of direct access to one's house or land, occasioned by the closing 
of a highway, under sec. 509 of the City Act (Saak.), entitles the owner 
to compensation under the statute.

2. Appeal (§ I A—1)—From municipal award—Commencement of
PROCEEDINGS.

There is a right of appeal to the Supreme Court of Saskatchewan under 
sec. 379 of the City Act (tiask. 1915. eh. Hi), from an arbitrator's award 
in a proceeding under the Act. notwithstanding that the proceedings had 
been commenced prior to the passage of sec. 379.

Appeal by defendant from the judgment of Ouseley, D.C.J. 
Affirmed.

IV. E. Knowles, for appellant ; IV. F. Dunn, for respondent . 
Newlands, J.:—Cassidy, the respondent in this appeal, was 

the owner of lots 32, 33, 34 and 35 in block 37, Hillcrest addition 
to Moose Jaw. These lots abutted on Grey Ave., with a lane 
at the rear of them. Grey Ave. ran north and south, and by it 
Cassidy had a right of way to all streets south of his property. 
The first street that intersected Grey Ave. on the south, and 
which ran east and west, was Hall St. The City of Moose Jaw 
entered into an agreement with the G.T.P.R. Co. to close that 
part of Grey Ave. over which the G.T.P. ran and which lay be­
tween the Cassidy lots and Hall St. This cut off Cassidy’s lots 
from all exit to the south. The by-law so agreed upon was passed 
by the city, and Cassidy claimed $2,000 compensation and an 
arbitrator was appointed who fixed the damages at $400. From 
this award the City of Moose Jaw, on behalf of the G.T.P.R. Co., 
have appealed.

A preliminary objection was taken by the respondent that 
there was no appeal, the proceedings in this case having been 
commenced prior to the passing of sec. 379 of the City Act, which 
gave an appeal to this Court where the claim exceeds $1,000.

Prior to this provision coming into force, proceedings to 
ascertain damages in such cases were to be adjudicated upon by 
the District Court Judge as arbitrator. The Act which intro­
duced the above provision as to appeal changed the Court which 
was to assess the damages to an arbitrator to be appointed by a 
Judge of the Supreme Court.

The respondent made his application for an arbitrator under
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this new Act . He applied to McKay, J., to appoint an arbitrator, 
and he appointed Ouseley, J., of the District Court. Having s. C. 
Iirought his proceedings under the new Act, in a Court from which c,x.IDY
there is an appeal given by the statute to this Court, the respond- ,.1 r- r. j * ' * ^ ITY OF
ent is hound by the provisions of the Act and his preliminary Moose Jaw. 
objection must be dismissed. Newiami*. j.

The respondent’s right to compensation is under the City Act.
Sec. 509 of that Act gives the city the right to close a public 
highway by by-law. Clause (c) of sub-sec. (2) of that section 
provides that such by-law shall not be passed until any person 
who claims that his land will l>e Injuriously affected thereby, and 
petitions to be heard, has had an opportunity to be heard; and 
sub-sec. (3) provides that such person shall be compensated for 
all damages caused to his land by reason of anything done under 
the by-law.

In Caledonian Railway Co. v. Walker’s Trustees, 7 App. Cas.
259, it was laid down that in order to be entitled to damages in 
such a case it must be proved that the acts could not be done 
without statutory authority, and if done without statutory auth­
ority would entitle the claimant to an action, and this action must 
not be merely personal, but the damages must be connected with 
the land. On p. 276 of that judgment, Lord Selborne, L.C., 
said :—

The obstruction by the execution of the work, of a man's direct access 
to his house or land, whether such access be by a public road or by a private 
way is a proper subject for compensation.

In this case the respondent had two ways of getting to his 
property, from the north and from the south. All access from the 
south is cut off. He, therefore, comes within the case mentioned 
by Lord Selborne in having a direct access to his land destroyed.
He is therefore entitled to compensation under the City Act.

As to the amount of compensation, I may say I would not 
have allowed the amount fixed by the arbitrator. The lots are 
not built upon, nor are there any buildings in the vicinity; there 
is no immediate use nor sale for the property, so that its value is 
merely speculative. However, I do not feel that there is sufficient 
evidence for me to alter the amount he was allowed.

As to the costs, sec. 376 gives the arbitrator authority to 
award costs and says he may direct the scale on which they should 
be taxed; the scale in question being that of the Supreme or
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District Court. Unless there are special circumstances this 
scale should he fixed as it is in the Supreme Court, by the amount 
recovered. In this case the amount recovered is within the juris­
diction of the District Court, and, as there are no special circum­
stances, the costs should be taxed on that scale.

With that exception the appeal should be dismissed with 
costs.

Brown, J.:—I concur in the judgment of Newlands, J., which 
I have liad the opportunity of seeing, but I would like to amplify 
it slightly by quoting further from the judgment of Lord Sel- 
borne in the Walkers Trustees case. At p. 284 he says:—

It was argued for the appellants that these authorities ought not to be 
extended to any case of the obstruction of access to private property by a 
public road, when such obstruction is not immediately ex adverse of the 
property. This limitation, however, seems to me arbitrary and unreasonable, 
and not warranted by the facts either of Chamberlain's, 2 B. & S. 617 or of 
McCarthy's case, L.R. 7 H.L. 243. A right of access by a public road to 
particular property must, no doubt, be proximate, and not remote or indefinite, 
in order to entitle the owner of that property to compensation for the loss 
of it; and I apprehend it to be clear that it could not be extended in a case 
like the present to all the streets in Glasgow through which the respondents 
might from time to time have occasion to pass for purposes connected with 
any business which they might carry on upon the property in question. 
But it is sufficient for the purposes of the present appeal to decide that the 
respondents' right of access from their premises to Eglinton St. at a distance 
of no more than 90 yards, was direct and proximate, and not indirect or 
remote.

In the case at bar, the plaintiff’s property was situated only 
200 ft. away from Hall St., and so close that I am of opinion the 
arbitrator was justified in finding as he did that the right of access 
was direct and proximate and not indirect or remote.

McKay, J., concurred with Brown, J.
Appeal dismissed.

GAUTHIER v. THE KING
Exchequer Court of Canada, Cossets, J. October SO, 1915.

1. Arbitration (§ I—5)—Revoking submission —Crown.
The right of the Crown to revoke a submission to arbitration is not 

taken awav or abridged by the Exchequer Court Act, R.S.C. 1906, 
ch. 160.

1 Hurrard Power Co. v. The King, [1911] A C. 87; Powell v. The King. 
9 Can. Ex. 364, referred to; Exchange Bank v. The Crown, L.R. 11 
A.C. 157, distinguished.!

2. Specific performance (§ I—1)—Against Crown—Remedy for dam-

S|»ecific |>erformanee cannot be decreed against the Crown, and 
where there is a valid contract which it refuses to carry out, the only 
remedy is damages for breach of the contract.
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Petition of right for relief claimed by the suppliant as arising 
out of an agreement entered into with the Dominion Government.

McGregor Young, K.C., for suppliant.
W. D. Hogg, K.C., for respondent.
Cassels, J.:—The allegations of the suppliant are
That on or about February 15, 1909. the suppliant was grunted by the 

Crown, in the right of the Province of Ontario, a license of occupation to enter 
upon, iHisseas, occupy, use and enjoy during the term of 21 years certain parcels 
of land covered by water in the Detroit River in the Province of Ontario, 
said parcels of land being the land already in occupation of the suppliant.

That during the years 1909 and 1910 negotiations were carried on be­
tween the Crown in right of the Dominion of Canada and the suppliant for 
the purchase by the Crown from the suppliant of certain of said fishing gear 
and improvements and of the rights of the suppliant under said license of 
occupation.

The suppliant alleges that pursuant to said negotiations an agreement 
was arrived at between the Crown and the suppliant as set forth in order 
in-council dated August 1,1910, and a letter from the said Deputy Minister 
to the suppliunl dated August 4. 1910, whereby it was agreed that such pur­
chase be made at a price to be fixed by arbitration such arbitration to he final 
and the award to be accepted by both parties—the purchase to cover so much 
of the said fishing gear and improvements as should be requested by the 
Department of Marine and Fisheries for the Dominion of Canada, and other­
wise as in the said order-in-council and letter set forth.

The suppliant further alleges that on August 11. 1910, pursuant to the 
said order-in-counoil and letter, the Crown, represented by the Minister of 
Marine and Fisheries, for the Dominion of Canada, and the suppliant entered 
into a written agreement, whereby it was agre<*l that the price to be paid by 
the Crown to the suppliant as aforesaid be referred to the arbitration of F. H. 
Cunningham, superintendent of fish culture of Ottawa, nominated by the 
Crown, and one Alfred Miers, nominated by the suppliant, together with a 
third arbitrator to be ap|>ointed by the two arbitrators already nominated, 
and otherwise as in the said agreement set forth.

The petition proceeds that on or alxmt August 11, 1910, 
pursuant to the said agreement the said Cunningham and Miers 
did duly and validly by writing under their hands, appoint one 
A. F. Hcaly as such third arbitrator.

The petition further alleges that 
On or about September 23. 1910, the said arbitrators, by a majority of 

them, namely, the said Miers and the said Healy, did duly make and publish 
their award in writing whereby they awarded to the suppliant the sum of 
$2,401.90 for fishing gear and buildings taken over by the said Department 
of Marine and Fisheries, and the annual sum of $9,990 for the relinquishment 
of all rights under the said license of occupation, such annual payments to 
commence with and cover the year 1910, and to continue the term of said 
license of occupation, the whole as in the said award set forth.

The allegation is that prior to the making of the said award, 
the Minister of Marine and Fisheries gave to the said arbitrators
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a notice stating that by writing under his hand, dated September 
28, 1910, he had revoked, annulled and made void their authority 
as arbitrators, and that he thereby discharged and prohibited 
them from further proceeding in the matters of the said arbitration.

The petitioner contends that the said notice and the said 
revocation were invalid and ineffectual, and he claims the benefit 
of the provisions of the Arbitration Act of the Province of Ontario.

The suppliant prays: “(a) That the Crown be condemned to 
pay him the amount of the said award. (6) In the alternative 
that the Crown be condemned to pay him damages, to be assessed, 
for the breach by the Crown of its agreement to refer as herein 
set forth, (c) In the alternative for a declaration that the Crown 
is bound to carry out its agreements to purchase and to refer as 
herein set forth, (d) In the alternative that the Crown be 
condemned to pay him damages, for the breach by the Crown 
of its agreement to purchase as herein set forth together with the 
damages occasioned by the interruption of his fishery business.”

The Att'y-Gen'l of Canada, on behalf of His Majesty, filed a 
defence in which he alleges that the award referred to was made 
and signed by the two arbitrators, Miers and Healy, after the 
agreement of submission had been duly revoked and cancelled 
by the Minister of Marine and Fisheries, by reason whereof the 
said award was and is now of no effect, and the Crown denies 
the right of the petitioner to any relief.

The Order-in-Council of August 1, 1910, states that the 
attached memorandum fully ‘‘explains the details connected 
with the fisheries surrounding Fighting Island as they have 
arisen since the sale of the island by the Government in 1858.”

This memorandum which is stated to be annexed to the 
Order-in-Council and forms part thereof, is a memorandum 
purporting to be signed by F. H. Cunningham, superintendent 
of fish culture, and is dated March 17, 1910. This memorandum 
and the evidence of Mr. Gauthier give a detailed statement of 
the rights of the suppliant and the facts connected with his 
fishery which led up to the agreement referred to in the petition.

It would appear that the island called Fighting Island, situate 
on the Canadian side of the Detroit River, between Sandwich 
and Amherstburg, was sold by the Government (Indian Depart­
ment) in 1858 for the sum of SO,000. This island is situate 
about 8 miles south of Windsor and 4 or 5 miles from Amherstburg.
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Down to the year 18(H) the purchaser of this island enjoyed 
tin- right of fishing off the island when it was discovered that the 
sale of the island did not include the right of fishing, hut that 
these privileges were still reserved to the Crown.

The question of the title has been dealt with by the Courts 
in the ease of Martlet v. Delaney, tried before Latehford, J., 11 
D.L.R. 584, subsequently heard before the Court of Appeal in 
Ontario, 17 D.L.R. 500, and finally before the Supreme Court 
of Canada.

Apparently the right of fishing for whitefish is of considerable 
value. It is stated in this memorandum, that previous to 1800 
there was no
c to ye season for whitefish in the Detroit Hiver, and licenses were issued tu 
such as desired to fish and amongst them is Mr. C. W. Gauthier. who fished 
several stations in the river, amongst them the five stations on Fighting 
Island.

It also alleges that considerable money was expended by the 
Gauthier family in preparing these stations.

The memorandum further states:—
It might l>o explained hen; that whitefish fishing in the Detroit River is 

only productive during the close season (November) as it is at this time that 
the fish are in the river, passing up to Lake St. Clair for spawning purposes.

That in 1892 a close season for whitefish was put in force in Lake Eric 
anil the Detroit River, and of course no licenses were issued to fish in the 
river during this period, which rendered Mr. Ci ant hier'a fishing stations use­
less to him as a fishing commodity.

The memorandum states:
That in that year, 1892, the Department took possession of these fishing 

stations and. notwithstanding innumerable protests from Gauthier, continued 
to fish for the purposes of procuring eggs for the Sandwich Hatchery up to 
1903. in which year Mr. Gauthier took possession of the most important 
stations, claiming that the fishing was being conducted in American waters.

It appears that Mr. Gauthier’s contention was upheld and that 
in 1903 the November close seasons was abolished and licenses 
have been issued by the Provincial Government of Ontario to 
fish these stations.

The memorandum proceeds:
That it has not been possible to make any satisfactory arrangements 

with Mr. Gauthier to procure eggs for the Sandwich Hatchery and the De­
partment has, at additional expenditure, been securing its eggs from the differ­
ent points, offering the best facilities for so doing. This process has been 
expensive and the procuring of the eggs has been largely dependent upon 
weather conditions.

In February, 1909, the Provincial Government issued to 
C. W. Gauthier a license of occupation for a period of 21 years
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CAN. for certain parcels of land covered with water in front of the western
Ex. C. shore of Fighting Island for the sum of $50 per annum.
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The memorandum proceeds that:
Whilst this license of occupation conveys no fishing rights the very fact 

of his controlling the land covered with water creates an exclusive fishing
Cawele. J. privilege as of course no one could trespass on this area.

This area includes the only five stations in the Detroit River that can 
be relied upon for the pur|x>se of filling the Sandwich and Sarnia hatcheries 
with eggs each year.

The International fisheries Regulations will, when they become law. 
prohibit all fishing in the Detroit River, except for fish breeding purposes 
and will thus render the area referred to valueless to Mr. Gauthier, from the 
stand|M>int of commercial fishing but as the lease given by the < Intario Govern­
ment will still be in force this Department will still lx* debarred from using 
these stands.

The memorandum proceeds:
That owing to the great value of the Fisheries of Canada resulting from 

the Department's fish breeding operations, it is of the utmost imjxirtance 
to successful ojxrations that these fishing stands should l>e absolutely under 
the control of this Department, es|iecially as they are situated within a short 
distance of the Sandwich Hatchery.

In correspondence with the Ontario Government this Department 
has practically asked them to cancel this lease and Mr. Cochrane. Minister 
of Lands, Forests and Mines states: “With all res|M*ct 1 do not think we can 
interfere in the matter further than the way 1 have indicated, that ip to say. 
when you have acquired Mr. Gauthier's fishery rights, such as they are. we 
should give you a license of occupation on the same terms we gave it to him. 
that is, at an annual rental of $50."

The memorandum proceeds :
Every possible means has been taken with Mr.Gauthier with u view to 

getting him to name a lump sum or an annual payment and transfer this 
lease to this Department but without success as he refuses to move in the 
matter except under arbitration.

The Hon. L. I*. Bnxleur has practically agreed to purchase Mr. Gau­
thier's fishing gear used in operating these stands and was inclined towards 
a favourable consideration of settling the matter by arbitration but he reached 
no final decision.

It was agreed, however, that, should arbitration be finally decided upon. 
A. Miers of Walkerville should represent Mr. Gauthier, the undersigned 
(F. H. Cunningham) to represent this Department, and these two arbitrators 
to have authority to decide upon a third jierson. Whilst I anticipate con­
siderable difficulty in arriving at what would be considered a fair amount 
from a Departmental standpoint still, knowing the value that these stands 
would be to the Department in its endeavours to build up the fisheries of 
Canadian waters, I recommend favourable consideration to arbitration as 
being the only means of settling this difficulty of 30 years' standing.

The disputes between the Department of Marine and Fisheries 
on the one hand, and Mr. Gauthier, the suppliant, on the other, 
extending Tor over a period of some 10 years prior to the order-



33 D.L.R.I Dominion Law Reports. 93

in-council relied upon, are detailed in this memorandum and arc _2_ 
referred to at considerable length in the evidence of Mr. Gauthier. Ex. C.

There is no claim put forward in respect of any supposed Gacthiek 

grievances on the part of the suppliant detailed but it is important The j*Isn
to have them in mind as shewing the reason why during a period ----
of years the suppliant did not utilize all the stations owned by 
him for the purpose of catching whitefish; and it is also important 
when dealing with the question as to whether he has ever been out 
of occupation of his fishing rights.

This memorandum also indicates the reasons why the Depart­
ment of Marine and Fisheries were anxious to procure by purchase 
from Mr. Gauthier any right which he had under his license of 
occupation from the Crown represented by the Province of 
Ontario.

I think the Crown, represented by the Dominion Government, 
bound itself to purchase and acquire Mr. Gauthier’s rights.
The only question that was left open was with respect to the 
amount to be paid therefor. The parties failing to agree upon a 
specific sum it was mutually agreed that the sum which was to 
lie paid should be arrived at by arbitration in the manner des­
ignated.

1 cannot adopt the contention put forward by Mr. Hogg 
on the part of the Crown that the arbitration was entered upon 
with the object of ascertaining what amount Mr. Gauthier’s 
rights would be valued at, and that it was open to the Crown 
after the award, if they desired, to desist from furthernegotiations.
In other words, it is contended by the Crown that they were 
merely negotiating and with the view of enabling them to say 
whether they would enter into an agreement or not—this arbitra­
tion was to take place, and that then the Crown would decide 
whether they would continue the negotiations and enter into an 
agreement or recede from the negotiations. 1 think it obvious 
that the intention was that there was to be a complete agree­
ment of bargain and sale, the purchase-money to lie arrived at 
in the manner indicated.

The order-in-council dated August 1, 1910, states that
On a memorandum dated July 6, 1910, from the Minister of Marine 

and Fisheries submitting that it is in the interests of the fish cultural service 
as conducted by the Department of Marine and Fisheries to obtain absolute 
control of certain fishing stations located off the shore of Fighting Island, 
in the Detroit River. Province of Ontario;
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That these stations are now in the possession of C. W. (iauthier, of 
Windsor, Ontario, by virtue of a license of occupation issued by the Provincial 
Government of Ontario for 21 years, dating from February, 1909. which 
leases to him certain parcels of land covered by water in front of the western 
shore of Fighting Island for the sum of $50 |>er annum;

That the attached memorandum (this is the memorandum signed b> 
F. II. Cunningham previously referred to and which I have quoted at con­
siderable length) fully explains the details connected with the fisheries sur­
rounding Fighting Island as they have arisen since the sale of the Island by 
the Government in 1858;

The Minister recommends, in view of the value of the stations to the 
Department of Marine and Fisheries, that the annual amount of money to be 
paid to ('. W. Gauthier for the relinquishment of all rights and privileges 
conveyed by the lease of occupation be settled by arbitration and that the 
additional sum to be paid to him for such of his fishing gear as is required 
by the Department of Marine and Fisheries be also covered by arbitration

The Minister further recommends—as A. Miers, of Walkerville, Ontario, 
has been nominated by W. Gauthier to act as arbitrator for Gauthier 
that F. II. Cunningham, the superintendent of fish culture, be arbitrator 
for the Department of Marine and Fisheries, and that these arbitrators be 
authorized to appoint a third party;

Then follows a provision as to the costs, and
The Minister further recommends that the finding of the arbitration 

shall he final and shall be accepted by all parties interested.
This document is followed up by the agreement bearing date 

August 11, 1910, between His Majesty the King, represented by 
Hon. Louis Brodeur, Minister of Marine and Fisheries, and 
C. W. Gauthier.

It recites the facts and it agrees to refer the matter to arbi­
tration, and contains further provisions, and amongst others,

Thai the parties shall, on their respective parts, in all things obey, abide 
by. |M*rform and keep the award so to he made and published as aforesaid.

This is signed by A. Johnson, the Deputy Minister of Marine 
and Fisheries.

Vp to this point it seems to me there is a binding agreement 
and a contract between the Crown on the one part, and Gauthier 
on the other, by which the Crown agreed to purchase and Mr. 
Gauthier agreed to sell the property in question.

Prior to the making of the award, notice was served on behalf 
of the Crown revoking, annulling and making void Cunningham's 
authority to act as an arbitrator, and a formal document was 
served notifying the arbitrators that they were discharged from 
making any award.

The contention is put forward on behalf of Gauthier that 
this notification was given without authority of an order-in-
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council. If this be a valid objection it has been remedied by the 
subsequent orderdn-council which adopts and confirms the action 
of the Minister in revoking the authority.

It is conceded that at common law the revocation referred 
to would be operative and effectual to cancel the rights of the 
arbitrators to proceed, and the award would be null and void 
unless the legislation in Ontario takes away the right of the 
Crown to withdraw.

It is contended, however, by Mr. Young, that the Crown, 
represented by the Dominion, is bound by the Arbitration Act 
enacted by the Legislature of the Province of Ontario. This 
statute is ch. (if), of the R.S.O. 1914.

The statute has been carried into the Revised Statutes from 
earlier statutes, and is to a great extent similar to the statute in 
force in England. It first became part of the statute law of 
Ontario so far as it purports to bind the Crown in 1897,60 Viet, 
ch. Hi, 340. The Act specifically provides that the Act shall 
apply to an arbitration to which His Majesty is a party. And 
it is provided that a submission, unless a contrary intention is 
expressed therein, shall be irrevocable except by leave of the 
Court and shall have the same effect as if it had been made an 
order of the Court.

In the Interpretation Act of the Ontario Statutes is the 
following:—

“His Majesty." “Her Majesty," “The King." “The Queen," or “The 
Crown." shall mean the sovereign of the Vnited Kingdom of Great Britain 
and Ireland and of the British Dominions beyond the seas for the time 
being.

The Exchequer Court Act was enacted in 1887, 50-51 Viet. 
The provisions of the Arbitration Act as I have stated purporting 
to bind the Crown first became part of the statute law of Ontario 
in 1897. If the view suggested that in dealing with rights of 
action arising in any province regard must be had to the laws of 
the province as they were in force at the time of the passing of
the Act of 50-51 Viet. 1887, is th#' correct view, then that part of
the Arbitration Act of Ontario purporting to make a submission 
executed by the Crown irrevocable would not apply even if the 
Crown, represented by the Dominion, were otherwise bound by 
such legislation. Regard, however, must be had to sec. 10 of 
the Interpretation Act. R.S.C. 1900:

j
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Gaüthikk part thereof according to its spirit, true int and meaning.
I do not think the view put fo l can l>e upheld. If such

a construction were placed on the icqucr Court Act innum­
erable absurdities might arise as tl statute laws of the various 
provinces are from time to tune repealed or varied.

The question raised that the (Town represented by the 
Dominion is bound by the provisions of the Arbitration Act is 
an important once. In Fry on Specific Performance, 5th ed. 
(1910) p. 777, will l>e found a note of various authorities which, 
dealing l>etween subject and subject, decide that where the price 
is to be settled by arbitration ami no award has l>een made the 
Court cannot decree specific ix»rformance. Wilks v. Davis, 3 
Mer. 507, 36 E.R. 195, and South Wales R. Co. v. Wythes, 5 De 
(i.M. & G. 880, decide that there is no cast1 where the Court has 
ordered specific j)erformance to proceed to arbitration. Darbey 
v. Whitaker, 4 Drew. 134; Vickers v. Vickers, L.R. 4 Eq. 529,534, is 
a case where one party had appointed an arbitrator and had 
subsequently forbidden him to act. Jureidini v. National 
British Irish Millers Ins. Co., [1915] A.C. 499, is a case where 
the ascertainment of the amount of loss by arbitration was a 
condition precedent of the right to sue as in Scott v. Avery, 5 
H.L.C. 811. The contract having l>een repudiated in toto the 
House of Lords entertained the action without the amount being 
ascertained by arbitration. In the present case the amount has 
been ascertained by the award of a majority of the arbitrators 
and the suppliant claims a declaration that the amount found 
due should l>e paid.

For reasons which 1 shall give 1 am of opinion that the Crown 
represented by the Dominion is not affected or bound by the 
provisions of the Arbitration Act enacted by the Legislature of 
Ontario.

Before doing so 1 will consider another point of considerable 
importance. The question raised is that whether the Crown is 
named in the Arbitration Act or not is immaterial, as wherever 
a subject is liable1 if in the action he were a defendant, the Crown 
represented by the Dominion is liable. I think the law is as 
stated by the Chief Justice of Canada in The King v. Desrosiers, 
41 Can. S.C.R. 71.
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Since the judgment in The King v. Armstrong, 40 Can. S.C.R. 
229, it must be considered as settled law that the Exchequer 
Court Act not only creates a remedy but imposes a liability upon 
the Crown in such cases as the present, and that such liability is 
to be determined by the laws of the province where the cause 
of action arose.

In the City of Quebec v. The Queen, 24 Can. S.C.R. 420, the 
view of the late Chief Justice, Sir Henry Strong, is stated as being 
that the law's of the various provinces govern, and that a plaintiff 
suing for relief to which he becomes entitled under the provisions 
of the Exchequer Court, becomes entitled to the same relief as 
would be granted between subject and subject.

Regard must be had to the fact in question in the case of 
Desrosiers v. The Queen. The Chief Justice carefully guards 
himself by using the words “in such a case as the present.” 
Prior to the stat. 50-51 Viet. ch. 16 (The Exchequer Court Act) 
an action w'ould not lie against the Crown for tort by a servant. 
The Exchequer Court Act, by sec. 16, sec. 20 of the present Act, 
sub-sec. c., expressly provides the remedy and when expressing 
his view of the lawr the Chief Justice had reference to this provision, 
so also Sir Henry Strong.

I have no doubt that in a case such as the Desrosiers case, 
or the Armstrong case, w’here the facts bring the case within 
the provisions of sub-sec. (c.) of sec. 20, the Crown would be liable 
if a subject were liable and were defendant instead of the Crown. 
This I think is obviously the effect of the decision in the Desrosiers 
case. If the remedy were to be only in cases in which the Crown 
represented by the Dominion wras made liable by legislation of 
the province it would be useless legislation as the local legislature 
c™ild not enact laws making the Crown represented by the 
Dominion liable. The liability imposed ujxm the Crown is as 
stated by the Chief Justice by the Exchequer Court Act, sec. 20, 
sub-sec. (t\).

In the case before me the right of action of the suppliant is 
founded on contract not in tort. It is régulâted by sec. 19 of 
the Exchequer Court Act. Prior to the enactment of the Ontario 
Legislature (the Arbitration Act referred to) the ( ’rowrn represented 
by the Dominion had the right to revoke the submission to arbi­
tration. I am of opinion the local legislature cannot legislate
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so as to take away this right. In Burrard Power Co. v. The King, 
(1911] AX'. 87. the question was determined where the province 
attempted to enact laws interfering with rights of property of 
the ( 'rown represented by the Dominion. Chitty’s Prerogatives 
of the ('rown, p. 283, states:—

But Acts of Parliament which would divest or abridge the King of his 
prerogatives, his interests or his remedies, in the slightest degree, do not in 
general extend to. or bind the King unless there he express words to that 
effect.

But set' Burbidge, J., in Powell v. The K-iny, ‘J Can Kx 3t>4, 374; also 
Iht Chancellor of Ont. ie Weitter v. Heintzman, 15 P.K. (Ont.) 407.

The case relied on by Mr. Young of Exchange Bank v. The 
Crown, L.R. 11 AX’. 157, does not affect the question. This 
ease was decided under the French law prior to Confederation. 
The Quebec Civil Code was enacted in 1800 continued as law by 
the Confederation Act.

A further point to be considered is that 1 could not decree 
specific performance against the Crown. There would be no 
means of enforcing any such judgment. In the case before me 
not merely has the Crown, the defendants in this petition, can­
celled the powers of their arbitrator and terminated the pro­
ceedings, but by subsequent letter of October 13, 1010, forwarded 
to the suppliant, they have repudiated the agreement in toto, 
and declined to further proceed with the purchase.

The letter states that
Moreover, I uni to say that u|H»n further inquiry it np|ieare very doubtful 

whether you an- entitled to any rights or privileges in reaper! of the fisheries 
at lighting Island or under your license of occupation which it would 1m* in the 
public interest for the government to acquire, and the Minister has therefore 
derided not to proceed further with the negotiations for purchase. You 
may consider, therefore, that the government, is not contemplating the 
purchase of your interest in the premises, whatever it may be.

The ('rown declines to carry out their contract. This being 
so the only remedy which the suppliant can obtain is damages 
for the breach of the contract.

I think if the suppliant can prove damages he is entitled to 
recover them and be paid the amount by the (’rown. It was 
suggested on the trial that the parties wpuld agree upon a referee 
who could assess the claim for damages, and if a reference becomes 
necessary perhaps the parties will agree. It. apjiears from the 
evidence that the suppliant has never been out of occu))ation or 
enjoyment of his fishing privileges. Mr. Gauthier in his evidence 
puts it in this way :



33 D.L.R.I Dominion I.aw Reports. Wl

Tliere were no fishery operations going on »l that particular time in 
August; they were not being occupied. (Referring to the fishery sites.) 
The season does not begin until November 1. or a week before that, in the 
fall; so that at that time they were not in actual possession of anybody.

Q. When did they (referring to the Crown) go intopo—c—ion? A. They 
did not as a matter of fact go into possession. Q. There was no loss 
occasioned by the taking away of the fisheries between the order-in-council 
and the revocation of the arbitration? A. No, and the loss really did not 
begin until the Iteginning of the fall season. a week prior to November 1.

It ref ore appear, that ko far as any injury is occa­
sioned to the petitioner by reason of being out of possession of 
his fishery, there is no loss.

The submission to arbitration, made provision in regard to the 
costs of the arbitration proceedings. This was all based upon the 
supposition that the agreement would be carried out. It seems 
to me that it would be fair if the parties could come together, 
that the suppliant should be reimbursed by the Crown any loss 
that he has been put to by reason of these arbitration proceedings. 
This, however, is a matter for consideration by the parties them­
selves.

Judgment will issue declaring that there is a valid contract, 
and that the Crown is liable in damages for breach thereof, 
and a reference to a party to be named if the parties fail to agree.

I think the suppliant is entitled to costs up to judgment; 
but subsequent costs and further directions will be reserved 
until after the report as to damages.

./ udgment accordiugly.

BAIRD & BOTTERILL v. TAYLOR.
Alberta Supreme Court, Ap/tell ale Division, Scott. Stuart, Deck and McCarthy.

JJ. January IS, 1917.

Assignment (§ I —17)—Ok chosk in action Claim sm< damages.
A claim for unliquidated damages arising out of breach of contract

is assignable, and is enforceable by the assignee; whether a particular
assignment is champertous is a question of fact.

Appeal from the judgment of Ives, .1., dismissing the plain­
tiff’s action with costs. Reversed.

D. II. Elton, for appellant.
H'. S. Ball, for respondent.
Scott, J.:—The plaintiffs sue as assignees of a contract 

dated September 14, 1915, entered into by the defendant with 
one McClenahan who carried on business as a dealer in grain 
under the name of The Western Hay and Grain Co., whereby
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A,rA the defendant contracted to sell 5,000 bushels of wheat (more
S. C. or less) at 98^c. per bushel, basis No. 1 F.O.B. Winnipeg station,

Baird & shipment to be math1 from traders for delivery at Fort. William 
Bottkrili. on October 15.
Taylor. The defendant delivered only 2,000 bushels under the contract, 

j The assignment of the contract to the plaintiffs which l>ore no 
date was made about November 16, 1915, long after the time 
for the delivery of the grain liad expired.

The trial Judge found that at the end of October, 1915, the 
3,000 bushels remaining undelivered under the contract could 
only be obtained at an added cost of $420. He, however, 
held that at the time of the assignment of the contract to the 
plaintiffs, the only right which the assignor had to assign was a 
claim for unliquidated damages for breach of contract, and that 
such a right is not assignable nor were the damages assignable 
so as to enable the plaintiffs to sue for them.

The question whether such a right was assignable was not 
raised by the statement of defence, nor, in so far as appears by 
the appeal book, was it raised at the trial. As the fact that the 
assignment was made subsequent to the breach did not appear 
upon the pleadings the defendant in order to raise the question 
would have to amend his statement of defence by alleging the 
fact. If such an amendment had been applied for at the trial 
the plaintiff would doubtless have applied to amend to add the 
assignor as a party plaintiff, and such an amendment should 
have been allowed upon reasonable terms in order to avoid un­
necessary litigation.

I am of opinion, however, that the trial Judge erred in holding 
that the contract was not assignable after breach where the only 
remedy of the assignor was in action for damages for the breach.

In his reasons for judgment he refers to Torkington v. Magee, 
[1902] 2 K.B. 427, in which Channell, J., quotes apparently with 
approval the view expressed by Lord Esher and Rigby, J., in 
May v. Lane (1894), 64 L.J.Q.B. 236, the former to the effect 
that such a right of action is not assignable, and the latter to the 
effect that a legal chose in action is something which is not in 
possession, but which must be sued for in order to recover pos­
session of it, and that it does not include a right to recover damages 
for breach of contract or a legal right to recover damages arising 
out of assault.
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I may here point out that in neither of the cases referred to did 
that question arise. The views there expressed are therefore 
merely obiter, and in view of that and of the further fact tliat 
neither Lord Esher nor Rigby, J., have stated the grounds on 
which their conclusions were founded, those cases cannot be 
regarded as strong authorities upon the question, and they are 
the only cases I can find in which it has been expressly held that 
such a right of action is not assignable.

Mr. Warren in his work on Choses in Action (1890) discusses 
the question at length at pp. 155 et seq. and refers to the aut horities 
bearing upon it. He states at p. 161 that the preponderating 
balance of opinion is in favour of a broader and more liberal 
interpretation and construction of the term “ legal chose in action.’’ 
than that ennunciated in May v. Lane, and ho shews that the 
majority of the text writers upon the Judicature Act express 
the same view.

In Weinberg v. Ogdens, 22 Times L.R. 58, affirmed 729, it 
was held that an assignment by a trustee in bankruptcy of the 
bankrupt's claim for unliquidated damages for breach of an agree­
ment vested the claim in the assignee.

In Blackstone's Commentaries the following is stated at 
p. 397:—

If a man promises or covenants with me to do an act and fails to do so 
whereby I suffer damages the recompense for this damage is a chose in action.

See also Colonial Bank v. WKinney, 11 App. Cas. 426.
In Hals., vol. 4, p. 364, among the Choses in Action there 

enumerated is “a right of action arising under a contract including 
claims for liquidated damages for breach of contract.”

In King v. Victoria Ins. Co., (1896] A.C. 250, which was an 
appeal from the Supreme Court of Queensland, the Bank of 
Australia effected an insurance with the company upon goods 
shipped in a certain vessel which was injured by a government 
tug and the goods destroyed or damaged. The bank claimed 
against the company for loss under its policy. The latter paid 
the loss and took an assignment from the hank of its claim against 
the government for damages for their loss. The Court below 
held tliat the claim for damages was an assignable chose in action, 
and that the company was entitled to sue as assignee and gave 
judgment in its favor. Lord Hohhouse in delivering the judg­
ment of the Privy Council stated that their Lordships did not
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express any dissent from the view expressed in the Court, below 
with reference to the term “legal chose in action,” and intimated 
that the question was not free from difficulty. The appeal was 
dismissed upon the ground that the company was entitled to be 
subrogated to the bank’s claim. It was also held that the sub­
rogation by act of law would not give the company the right to 
sue in its owm name, but that the difficulty was got over by the 
express assignment by the bank of its claim. It was thus virtually 
held that under certain circumstances the assignment of a claim 
even for damages ex delicto would entitle the assignee to sue in 
his own mime.

An objection to the assignment of such a right of action 
appears to have been relied upon to some extent in that it con­
travenes the law as to champerty and maintenance (see Torking- 
ton v. Magee, supra, and Warren, at p. 157). The question 
whether a transaction is of a champertous nature depends to a 
great extent upon the circumstances of each case. The evidence 
in the present ease rebuts even a suspicion of champerty. It is 
shewn that a number of ]arsons other than the defendant entered 
into contracts with the assignor for the sale of grain to him upon 
the strength of which he resold to the plaintiff at a slight advance 
the grain so agreed to be sold to him. By reason of the default 
of the defendant and others he was unable to supply the plaintiffs 
with the grain he had agreed to sell to them and he assigned the 
different contracts to them in satisfaction of or as secuirty for 
the amount wiiich the plaintiffs were entitled to recover from him 
by reason of his default.

I would allow the appeal with costs and direct that the judg­
ment in the Court below dismissing thé action with costs be set 
aside and judgment entered for the plaintiff for $420 and costs.

Beck and McCarthy, JJ., concurred.
Stuart, J.:—I agree with what has been said by my brother 

Scott and simply desire to add a reference to the case of the 
Colonial Bank v. Whinney, 30 Ch. D. 261 and, in appeal, 11 App. 
Cas. 426, where will be found a learned inquiry into the origin 
and meaning of the term “chose in action.” Both in the Court 
of Appeal and in the House of Lords it was assumed that the words 
meant at least “a right to sue for a debt or damages” and the 
point involved was merely as to any possible wider extension of
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the meaning of the words. If a right to sue for damages is a 
“chose in action” it is fairly clear that it is assignable even under 
sec. 10, sub-sec. 14 of the Judicature Ordinance although there 
seems to be still some doubt as to the assignability of a right to 
sue for damages for a tort. Appeal allowed.

McGUIRE v. McGUIRE.
Xova Scotiu Supreme Court, Sir W'lillare Craham, C.J., Russell and Drysdalt 

JJ., Ritchie, E.J., Harris and Chisholm. JJ. February 10, 1917.

1. Gift (§ II—10)—Causa mortis- Abatement.
A sum of money handed over by a person in last illness bidding the 

donee “to keep it as I have willed you nothing" is a gift causa mortis, 
not inter vivos, and will be treated as a legacy which will abate in the 
event of an insufficiency of personalty to pay the debts of the donor's

2. Evidence (§ XII I—905)—Corroboration—Donatio causa mortis.
In order to properly establish a gift causa mortis the evidence of the 

donee must be sufficiently “corroborated by other material evidence," 
as required by the Evidence Act, lt.ti.N.S. 1900, sec. 25, eh. 63.

Appeals by James McGuire, from that part of the judgment Statement, 
of Forbes, J. (County Court), in which he held the sum of $400 
handed by the deceased, shortly before her death, to tie a gift 
inter vivos, and that such sum should not appear in the executors’ 
account; and by Hugh McGuire, from that portion of the judgment 
in which he held the sum of $300 handed by the deceased to 
her sister at the same time, as trustee, to be given to her brother 
Hugh for certain persons mentioned in an unsigned codicil to 
her will, to be a donatio mortis causa and liable for testator’s 
debts, and to be so held or expended before any real estate could 
be sold. Also from the paragraph of the judgment in which 
he found the general rule to be that “the personal property must 
be exhausted in payment of the testator’s debts before the realty 
can be sold and both exhausted before any abatement of legacies 
follows.” Reversed in part.

A. Roberts, K.C., for appellant James McGuire.
L. A. Lovett, K.C., for appellant Hugh McGuire.
Sir Wallace Graham, C.J.:—I agree in the opinion that the Gmham.cj. 

gift of $400 was tiut a donatio causa mortis, but it fails because 
there is not, under the Evidence Act, corroborative evidence.
In respect to the alleged gift of $300, I think on the other hand 
that the paragraph in the memorandum pinned to the will and 
written by W. B. Harlow, now unfortunately deceased, at the 
instance of the testatrix, as follows :—
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I also give and bequeath to Theresa McGuire, my brother Hugh Me 
Guile's wife, the sum of $100, also his daughter Mary McGuire the sum of 
$60, also his second daughter Catherine McGuire $50, also his youngest 
daughter Susan McGuire $50.
is corroborative evidence of the alleged donatio mortis causa set 
up in the oral testimony, and is sufficiently proved.

It is clear also that a donatio mortis causa is not entitled to 
precedence over the testator’s debts and funeral expenses. Upon 
a deficiency of assets to pay the lawful claims of creditors a gift 
causa mortis must give way so far as may be necessary to dis­
charge lawful demands. The representative can reclaim the 
money discharge from the donee for that purpose. Drury v. 
Smith, i P. Wins. (34 E.R. 446) 104, 106; TaU v. HtBmi 80 
E.R. 548), 2 Ves. Jr. Ill at 120; Chase v. Redden, 13 Gray 418 
(Shaw, C.J.); Mitchell v. Pease, 7 Cush, at p. 353; Pierce v. 
Boston, 129 Mass. 371.

1 quote the reasons given by Shaw, C.J., in Chase v. Redden, 
for they will be helpful later:—

Hut wc think it is equally clear that such a gift “donatio mortis causa" 
cannot avail against creditors. Their right is prior in character. A man 
is bound to be just before he is generous. Creditors have claims on the 
justice and legal duty of the debtor whilst donees, legatees and heirs having 
paid nothing are volunteers and have claims only on his bounty. Strictly 
speaking, the only property which anyone can give away, voluntarily dispose 
of, without consideration, is the balance which remains after payment of his

I think it is also clear that the real estate is charged with the 
payment of debts, funeral expenses, etc., and would be under the 
doctrine of Greville v. Browne (11 E.R. 275), 7 H.L.C. 090; Re 
Bawden, [1894] 1 Ch. 093, 098, charged with jjecuniary legacies 
if there were any under this will. There are not. But it is 
contended that this gift mortis causa is very like a legacy, and in 
effect that the testator's real estate is charged with its payment. 
That is that assuming the personal property (including the sum 
of $400 previously mentioned and now available to pay debts) 
is insufficient to satisfy the testator’s debts and funeral expenses, 
the land specifically devised (it appears that there is no land or 
personalty in the residue) must first be resorted to to satisfy 
debts, etc., notwithstanding there is available this $300 the 
subject of the gift mortis causa. With deference, I think not. 
1 think it is not to have precedence of that; that is a solemn 
devise of land by will, and that land is not to be sold to pay 
debts without first looking to this money.
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The executor must be charged in all events with the §400, 
and with the said sum of $300, if there is an insufficiency of 
personalty for the payment of testator's debts and funeral expenses.

Harris, J.:—Mary McGuire, during lier last illness, was 
visited by her only sister, Isabella Dowling. On Sunday, March 
26, the deceased lady asked her brother, James McGuire, to 
unlock her safe and hand her from it a satchel. She opened the 
satchel and took some money out of it and put part of it in her 
purse and handed the rest to her sister and said there was between 
$800 and $900 which she wanted to put in her sister’s care for 
the night.

The next day Isabella Dowling says the deceased called her 
and said she had made a will and devised to Hugh (her brother), 
“The Pines” and the property with the barn and told her of 
other devises and bequests she had made. The sister was then 
alone with the deceased and she says the deceased then said, “ I 
have willed you nothing” and then gave her a sum of money 
without counting it and said it was a gift from her. This sum 
turned out, when counted, to be $400. On cross-examination, 
Isabella Dowling says when she gave her the $400 the deceased 
said “This is for you and I want you to keep it as I have willed 
you nothing.”

The sister also says that at the same time the deceased told 
her that she would place a small sum of money in her hands in 
trust, and if she recovered she was to give it back to her; if she 
died, the sister was to give it to Hugh, her brother, and her 
executor; that she had willed his wife and daughters a trifle and 
to William Canning $50. She said $300 was the debt and she 
wished her sister to pay it to Hugh and also to pay St. Jerome's 
Church $25 which was not in the will, and to give the balance 
to Hugh for the estate. Isabella Dowling says this trust fund 
was handed to her separate from the $400 and that she kept 
them separate. She also says there was $525 in this latter sum 
and she first paid Hugh the $300, then paid $25 to Father O’Sullivan 
for the church, and the balance of $200 she paid to the executor.

Isabella Dowling was alone with the deceased when all this 
happened. There was no other evidence. There was no gift 
in the will of the deceased to the wife and daughters of Hugh 
McGuire, nor to William Canning, but counsel told us at the
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N. S. argument that there was found attached to the will a memoran­
S. c. dum in writing, unsigned, and which was not admitted to probate.

McGuire This memorandum is printed in the ease and contains these two

McGuire.
clauses :—

I also give and bequeath to Theresa McGuire, my brother Hugh Mc­
Guire’s wife, the sum of $100, also his daughter Mary McGuire the sum of 
$50. also his second daughter Catherine McGuire $50. also his youngest 
daughter Susan McGuire $50.

On the settlement of the estate Forbes, J., of the County 
Court for District No. 2, sitting as a Judge of the Probate Court, 
decided that there was a good gift causa mortis of the $300 but 
that it was liable for the testator’s debts before the real estate 
could be sold for payment of debts.

As to the $400 the Judge decided that the gift was inter vivos. 
He said :—

It lacks the chief essential of being conditional on the testator's death. 
The language is specific “This is for you and I want you to keep it as L have 
willed you nothing.” This was accompanied by a handing over of the money 
to Mrs. Dowling. This sum will not appear in the executor's accounts.

James McGuire appeals to this Court from the decision of 
the County Court Judge holding that the gift was a good gift 
inter vivos.

The first question that arises is as to whether the gift of the 
$400 was causa mortis or inter vivos. Subject to what I shall say 
hereafter as to its failure for want of corroboration, I think it 
must be regarded as causa mortis. In 1718 the case of Lawson 
v. Lawson (24 E.R. 463), 1 P. Wins. 441, was decided. There 
the deceased on his deathbed delivered to his wife a purse of gold 
containing about 100 guineas and bid her “apply it to no other 
use but her own.” The report says:—

The Muster of the Rolls was clearly of the opinion that it was a donatio 
causa mortis in regard the testator was then languishing upon his death 
bed, and therefore it being in nature of a legacy, and not to take effect but 
in case of the donor’s death, under such circumstances a man might give to 
his wife; and it was the stronger, it being said that she was to apply it to 
no other use but her own, for consequently she was not to apply it to her 
husband’s use.

In Miller v. Miller (24 E.R. 1099), 3 P. Wms. 356, the de- 
ceased hail made a will 2 days before his death in whieh he be­
queathed his wife £150 per annum. On the same day he made 
a codicil in which he gave her a further annuity and £600 in 
money to lie paid to her immediately after his death. Alwut 
an hour before his death he called his servant to reach him his
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pocket book and took out two bank notes for £300 each, which 
lie ordered his servant to deliver to his wife (then present,), 
adding that lie had not done enough for her. The Master of the 
Rolls held the gift of £000 was causa mortis.

In Gardner v. Parker (1818), 3 Madd. 184, the deceased being 
seriously ill and confined to his bed, two days before his death, 
in the presence of a servant, gave the plaintiff a bond for £1,800, 
saying at the same time, “There, take that and keep it.” Sir 
John Leach, V.C., said:—

The doubt here is, that the donor lias not expressed that the bond was 
to be returned if he recovered. This bond was given in the extremity of 
sickness and in contemplation of death and it is to be inferred that it was the 
intention of the donor that it should be held as a gift only in case of his death. 
If a gift is made in expectation of death there is an implied condition that it 
is to be held only in the event of death.

And he held the plaintiff entitled to the bond as a donatio 
mortis causa.

In Re Beaumont, Beaumont v. Ewbank, [1002] 1 Ch. 889, 
Buckley, J., quotes the foregoing decision in Gardner v. Parker 
with approval.

The $400 would, in my opinion, be a donatio mortis causa 
and not a gift inter vivos.

A second question arises as to whether there is any corrobora­
tion by material evidence of the donee's evidence.

By sec. 35, ch. 103, R.S.N.S. 1900, it is provided:—
In any action or proceeding in any Court by or against the executors, 

administrators or assigns of a deceased person an opposite or interested party 
to the action shall not obtain a . . decision therein on his own testimony 
. . in respect to any dealing, transaction or agreement with the deceased, 
or in respect to any act, statement, acknowledgment or admission of the 
deceased unless such testimony is corroborated by other material evidence.

Three things were suggested by counsel as being “other 
materia] evidence,” in corroboration of the evidence of the 
donee. The first was that Isabella Dowling was the only surviving 
sister of the deceased, but I am absolutely unable to see anything 
in this fact which corroborates the evidence of the donee. Persons 
about to die may or may not give money to their only surviving 
sisters. There is nothing in this fact tending to corroborate 
Isabella Dowling's evidence that her sister gave her the $400.

The second fact referred to was that the deceased got her 
brother James McGuire to take the satchel containing the money 
out of the safe. Possibly if the gift had been made that night
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this fact might have been some corroboration, but the donee 
tells us that when the deceased got the satchel she took some 
money out of it and handed the rest to her sister ami asked her 
to take care of it for the night, and the alleged gift was not made 
until the next afternoon. The apparent object of getting the 
money was to get part of the money and have her sister keep 
the balance for the night for safe keeping. I do not see how it 
can be said to be any corroboration of the sister’s evidence that 
the deceased the next day got her money back and then gave her 
$400. Lindley, J., lie Finch, 23 Ch. D. 2G7:—

Evidence which is consistent with two views does not seem to me to lie 
corroborative of either.

I do not think this evidence is callable of being understood 
in any way as corroborative of the gift the next, day.

The third fact referred to by counsel as corroborative was 
the fact that Isabella Dowling afterwards gave the priest $25. 
The $25 was liait of the $325 and not of the $400 but even if 
it had been part of the $400 I do not see how the fact that the 
donee paid over this $25 can lie considered as corroborating the 
donee’s story. If she had made up the whole story the gift to 
the church might very well have been made a part, of it for the 
purpose of giving the whole a reasonable appearance.

1 cannot find anything whatever which, under the authorities, 
can be treated as material evidence corroborating that of Isabella 
Dowling and in my opinion the gift, for this reason, fails abso­
lutely. Re Finch, 23 Ch. D. 207 ; fles.se/fl v. Stern, 2 C.P.D. 265; 
Re Laws, 28 Or. Ch. 382 at 395; Tucker v. McMahon, 11 O.R. 
718, per Armour, J.

Hugh McGuire, one of the executors, also appeals from the 
decision of the trial Judge in so far as he holds tliat the donatio 
mortis causa of $300 is liable for the testator’s debts and must be 
held or expended before any real estate can be sold, and also 
from his decision that the personal property must be exhausted 
in payment of the testator’s debts before the realty can be sold, 
and both exliausted before any abatement of legacies follows, 
and also from his decision that the testator had not charged 
special property with the payment of legacies.

Upon the argument of the two appeals, which were heard 
together, some question was raised as to whether the gift of the 
$300 was corroborated by material evidence but 1 understand
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counsel agreed not t.o raise this question hut to treat it as a good 
gift, causa mortis. This no doubt was a proper thing to do 
because if the unexecuted codicil or memorandum which men­
tioned these gifts exactly as testified to by Isabella Dowling' 
could be shewn to have been drawn up at her request it would, 
I think, probably constitute sufficient corroborative evidence 
particularly in view of the fact that the witness testifying was 
taking no beneficial interest in that gift.

It is difficult to say from the evidence whether when the 
$400 the amount of the alleged donation to Isabella Dowling 
is brought into the estate it, together with the residuary personal 
estate, will be sufficient to pay all the debts and liabilities of the 
estate and this makes it necessary to decide what is to happen 
if there is still a deficiency of personal estate. We understand 
from counsel that there is no residuary real estate to pass under 
the devise to James McGuire and we are therefore relieved from 
considering the question as to whether residuary real estate or 
the $300 gift mortis causa are to be next applied. It is, I think, 
clear under the circumstances of this case that the $300 gift 
mortis causa must be next applied in payment of the debts if the 
$400 and the residuary personal estate prove insufficient. Real 
estate specifically devised cannot be taken for payment of debts 
until legacies are first exhausted.

A gift causa mortis differs from a legacy in at least two par­
ticulars: (o) Probate is unnecessary, and (6) no assent of the 
executor or administrator is necessary to perfect the title of 
the donee.

But it is in the nature of a legacy in at least one respect . It 
is liable on a deficiency of assets for payment of the debts and 
expenses of the estate to the same extent as a legacy. In 15 
Hals., at p. 435, I find it stated: “Gifts mortis causa being in the 
nature of legacies arc subject to the debts of the donor.”

In 20 Cyc. 1243, it is said:—
A gift of this nature cannot avail against creditors and the donee takes 

subject to the right of the personal representatives to reclaim it if necessary 
for the payment of the debts of the deceased for no man who is unable to pay 
his debts may give away his property.

A donatio mortis causa on principle ought to be liable quite 
as much as a legacy for payment of debts. They are both am­
bulatory, incomplete and revocable during the donor’s life and
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I do not see why there should he any difference lietween them 
so far as the payment of debts is concerned, and, as I understand 
the authorities, there is no difference. Smith v. Casen (24 E.R. 
447), 1 P. Wms. 400; Tate v. Leithead (69 E.R. 279), Kay 658, 
659; Tate v. Hilbert, 2 Ves. Jr. Ill, (30 E.R. 548).

In Pierce v. Boston Savings Bank, 129 Mass., at p.433, Endicott, 
J., said:—

ll is true that a gift mortis causa cannot avail against creditors. In 
such case the donee is in the same |s>sition as legatees and heirs for. strictly 
speaking, the only property which a person by gift causa mortis or by will 
can voluntarily dispose of without consideration is the balance left after the 
payment of his debts.

Sec also Larabee v. Unseall, 88 Me., p. 519; Mitchell v. Pease, 
7 Cush. 350, p. 353.

It was argued by counsel for respondent that while the 
donatio mortis causa might be liable for debts it was not liable for 
the costs of administration, and it was pointed out that certain 
costs had been incurred by the executors in connection with the 
proof of the will in solemn form and in connection with an 
originating summons to interpret the will. I do not agree with 
this contention. In ascertaining whether there are sufficient 
assets tor the payment of debts, the funeral expenses, the expenses 
of probate, the costs properly incurred by the exécutons in any 
litigation such as that referred to have to be first deducted before 
anything is available for creditors, and it is only after these are 
paid in full that it can l>e determined what there is available 
for the debts of the deceased. See Williams on Executors, 10th 
ed., 751-753.

In my opinion gifts mortis causa arc to lie treated, so far as 
the question under consideration is concerned, as legacies and 
wherever and whenever legacies would l>e liable for the payment 
of debts, so also would gifts mortis causa, and it follows that if 
there is a deficit after the $400 and the residuary ]>ersonal estate 
are applied the $300 gift mortis causa must contribute to the 
payment of this deficit.

The appeal of James McGuire will be allowed with costs and 
the appeal of Hugh McGuire dismissed with costs.

Russell, J.:—The application of the principles of the law- 
relating to donationes mortis causa works out what seems to my 
mind Such a manifest injustice that I should have been glad
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if a means had been discovered of referring the ease back with 
the hope of some corroborative evidence being discovered. Rut 
I cannot, under the case as it stands, dissent from the opinion 
delivered by Harris, J. The settled principles have been, I 
must assume, designed to secure justice in the average case and 
prevent imposition. The exceptional case must necessarily 
be decided on the general principle.

Drysdalk, J.:—I agree in the result, but as to the $4(X) on 
the ground solely that there was no corroboration.

Ritchie, E.J.:—As to the alleged gift of $400 to Isabella 
Dowling, I am forced to hold that it must fail for lack of corro­
borative evidence. I come to this conclusion with regret, because 
Mrs. Dowling was examined and cross-examined before the 
Judge below and he believed her. As to this there is nothing to 
shew that he was wrong, but I can find no way of escape from the 
statute which says that she cannot obtain a decision unless her 
testimony “is corroborated by other material evidence.” There 
is no such evidence.

I agree with Harris, J., as to the other questions covered 
by his opinion.

('hisholm, J., concurred. Appeal allowed.
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BYRNE v. THE TOWN OF CHATHAM. N. B.
New Brunswick Supreme Court, Chancery Division, Me Lewi. C.J. September ^ (■

It, 1916.

Taxes (§ III H 110)- Assessment—Hcsiiand and wife Estoppel.
A wife, not legally separated from her husband, having naid taxes 

for several years on property owned bv her, with the knowledge that 
the property was assessed in her husband's name, is estopped from 
pleading that the pro|>ertv was iinpro|>crlv assessed.

[The King v. Town of Grand Falls, 13 D.L.R. ‘JOG, distinguished.!

Motion to continue an interim injunction. Statement.
A. J. Gregory, K.C., for plaintiff.
A. R. Slipp, K.C., and Robert Murray, K.C., for defendants.
McLeod, C.J.:—The bill in this case was filed by the plain- McLeod C-J- 

tiff, asking that the defendants be restrained by an order of 
injunction from selling certain property owned by lier in the town 
of Chatham, Northumberland county, for taxes for the years 
1913 and 1914, which were assessed against T. Ives Byrne, the 
plaintiff’s husband. The plaintiff and her husband, in 1912, and 
for some years prior thereto, lived in the town of Chatham, where 
the plaintiff’s husband (who was a physician) practised his pro-
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v B. fession. In 1907 Byrne purchased «a lot of land situate in the
8. C. town of Chatham from the Board of School Trustees of the town

B— of Chatham. The deed was dated May 1, 1907, and was regis­

Thk Town

Chatham

tered January (i, 1909. The consideration mentioned in the deed 
was $850, and he (Byrne) subsequently built a house on the said 
lot. On June 8, 1908, he conveyed the land by deed to one J. A.

Mclx'od, C.J. Haviland. The consideration mentioned in the deed is one dollar, 
and other good and valuable consideration. This deed was re­
corded on January 0, 1909. Haviland, on June 9, 1908, by deed 
conveyed the land to the plaintiff. The consideration mentioned 
in the deed is one dollar. This deed was also recorded on January 
0, 1909. The property was always taxed in the name of the 
plaintiff’s husband, and the taxes were paid down to and including 
1912. The notice of taxation was somet imes served on the plain­
tiff herself, and she sometimes paid the taxes. In the latter part 
of 1908, or early in 1909, the plaintiff’s husband became involved 
in some difficulty and left the town. The evidence does not 
clearly disclose how long he was absent, but I would gat her about 
a year. The property, however, in 1909, was still assessed in the 
name of the plaintiff’s husband, and the plaintiff herself paid the 
taxes. In t hat, year the property for taxation purposes was valued 
at 82,000, and Byrne was taxed on that, valuation and also on an 
income of about 8500 or 8000. When the plaintiff went to pay 
the taxes she declined to pay the taxes on Byrne’s income, and 
paid only the taxes that Were assessed against the property. 
Byrne returned some time before the year 1911, and in the year 
1911 he was elected Mayor of Chatham, being nominated some 
time in April of that year and after the assessments had been 
made up. In order to be qualified to be elected as Mayor it was 
necessary that, he should have been assessed in the assessment 
next preceding the election for real or personal estate to the value 
of 81,000 and upwards, and he made the necessary declaration 
under oath that he was duly qualified as by law required for the 
office of mayor. The only assessment made against him on which 
to qualify was the assessment on this real estate and the estimate 
of his income of 8500 or $000. In September, 1912, Byrne again 
got in difficulty and left, the town and did not. return, and in 
October of the same year the plaintiff removed to Yarmouth, 
N.S., where she has since resided. The property in 1912, 1913 
and 1914 was assessed in the name of T. Ives Byrne. The assess-
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ment for 1012 was paid by the plaintiff. The assessment for 
1913 and 1014 was not paid. In January, 1014, one Bab mean 
entered into possession of the property under an agreement of 
purchase made with the plaintiff, dated January 9, 1914, in which 
lie agreed to pay the taxes that, would be assessed against the 
plaintiff’s property in 1914, and also agreed as to the payment 
of the purchase price. At the time this agreement was entered 
into, the assessment for 1014 had not been made. This agree­
ment, however, was not carried out by Babineau, and on January 
15, 1915, it was cancelled, and a new agreement between Babineau 
and the plaintiff was entered into whereby Babineau agreed to 
purchase the property at a certain price, and he agreed with the 
plaintiff to pay the taxes that had been assessed against the 
property for 1014 and to pay all future taxes against the property. 
It appears, however, in evidence that Babineau himself was taxed 
for the property in 1015. It also appears in evidence that Babi­
neau was willing to pay the taxes for 1014 if the plaintiff would 
pay the taxes for 1913, but this the plaintiff declined to do or 
at. all events did not do. The town of Chatham, therefore, after 
taking the necessary steps, advertised a portion of this lot for 
sale for payment of the taxes for 1913 and 1014, and this action 
was brought, and an injunction was granted by Crockett, J., 
restraining the salt1, and the plaintiff now seeks to make that 
injunction perpetual. It is claimed on behalf of the plaintiff that 
T. 1. Byrne did not own the lot, and that the property is not. 
liable for the taxes assessed against him, and that as the plaintiff 
was living separate and apart from her husband, in order to make 
her liable for the taxes the property should have been taxed in 
her name.

There was no legal separation between the plaintiff and her 
husband. By sec. 11 of the Rates and Taxes Act, being ch. 21 
of the Acts of 1013, it is provided that real estate, whether of 
residents or non-residents, shall be rated in the parish in which 
it is situate to the person who is the owner or apparent owner 
at the time the assessors receive the warrant of assessment. The 
plaintiff and her husband had lived together on this lot from the 
time the house was built until Septemlwr, 1912, when Byrne left, 
as I have stated, and in October of that year the plaint iff moved 
to Yarmouth. There is no evidence that they again lived together,

N. B.
S. C.
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McLeod C.J.
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but it is admitted that there was no legal separation. In 1915. 
however, they were seen together in Halifax, he—Byrne— 
having enlisted for overseas service and being then in Halifax to 
sail by steamer for England, and the plaintiff was seen there in 
company with him, presumably to bid him good-bye.

The question to be determined is, under these facts can the 
properly properly be sold for the payment of these taxes. The 
assessments were always made in the name of the plaintiff’s hus­
band, and from the evidence I think it is perfectly clear that 
the plaintiff always knew that the property was assessed in his 
name. She at different times paid the taxes herself, and made 
no objection to the way they were assessed. In 1909, when Byrne 
was absent, the plaintiff paid the taxes on the property, but 
declined to pay the taxes on his income. The trustees (at all 
events on the assessment of 1914) thought that the property 
should be assessed in the name of the plaintiff's husband. In 
that year on the assessment roll they entered first the plaintiff's 
name, Henrietta B. Byrne, and then changed it and substituted 
the name 1'. Ives Byrne, because, as they said, they thought it 
should be assessed in his name, so there is no doubt that the 
intention of the assessors was to assess this very property, and 
there is no doubt that the plaintiff, during all the time that she 
was living in Chatham knew that the property, though owned 
by her, was assessed in the name of her husband. The notice 
of assessment in 1913 was left at the office of the Hon. Mr. Tweedie 
by Mr. McIntyre, the Town Clerk of Chatham, who thought the 
Hon. Mr. Tweedie was agent for Mrs. Byrne. Mr. Tweedie, how­
ever, denied that he was general agent for Mrs. Byrne, although 
admitting that he did some business for her and acted for her 
on some occasions. He certainly acted for her with reference to 
this lot. He told Mr. McIntyre that the notice should be delivered 
to Mrs. Byrne, and Mr. McIntyre replied that he could not deliver 
it to her as he did not know where she lived. The service for 
1914 was effected by ]>osting in the manner required by the statute.

The simple quest ion is, the assessment having been thus made, 
can the property be sold for the payment of taxes? It is claimed 
on behalf of the plaintiff that she was living separate and apart 
from her husband. The evidence discloses that her husband left 
Chatham in September, 1912, and that the plaintiff removed to 
Yarmouth in October of that year. There is no evidence as to
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whether he returned or ever visited her at Yarmouth. The plain­
tiff herself was not examined as a witness. There is evidence 
that they were seen together in Halifax in 1915. It is admitted 
there was no legal separation, and, if it is important on the part 
of the plaintiff in this ease to shew that they were living separate 
and apart, I don’t think that has been done. Byrne, the hus­
band of the plaintiff, did leave (’hatham in a similar manner the 
latter part of 1908 or the first of 1909 and returned, and they 
lived together. The property has always been taxed in the name 
of T. Ives Byrne, and I think the evidence shews that this was 
done with the full knowledge and consent of the plaintiff. Some­
times the notices were served on lier personally, and she some­
times personally paid the tax.

Dealing first specifically with the assessment of 1914: In the 
first agreement of purchase made by Babineau in January, 1914, 
it was provided that he should pay any taxes that might be 
assessed on this lot. It may be said, however, with reference to 
that, that at that time the plaintiff assumed that the property 
would be assessed to her in her own name. That agreement, 
however, was subsequently cancelled, and a new agreement was 
made on January 15, 1915, by which Babineau agreed that he 
would pay the assessment for 1914. The property had been 
assessed in 1914 in the name of T. Ives Byrne, and I think it 
must be taken that the plaintiff knew when that agreement was 
made that it was so assessed, because in the agreement it is pro­
vided that “The said Reuben Babineau shall pay the taxes assessed 
against the property for the past year.” The plaintiff having 
thus sold the property, or agreed to sell the property, with the 
provision that these taxes shall he paid, it seems to me has ratified 
and confirmed what the assessors did, and assented to the property 
being assessed in the name of her husband, T. Ives Byrne, Mr. 
Tweedie was certainly acting for the plaintiff in connection with 
this lot. He says that he did not inform her that the property 
had been taxed in the name of her husband, but he is not pre­
pared to swear tlmt she knew nothing of the assessment. I think, 
however, from all the facts, that the plaintiff did know of the 
assessment of 1913 as well as the assessment of 1914, and no 
steps were taken to remedy it. Under the Act relating to Rates 
and Taxes, if property is assessed in the name of the wrong person, 
the assessors may correct the error any time before an assessment
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is made for similar purposes. So that, if the assessor's attention 
had been called to the fact that this property was assessed im­
properly in the name of T. Ives Byrne, they could have made 
the correction and had it assessed in the plaintiffs name. In 
holding that the lot is liable1 for these assessments no injustice 
is done. The lot is liable for taxation. The assessors intended 
to tax the lot. They simply taxed it in the name of T. Ives 
Byrne because they thought the assessment could properly be 
made in his name. The plaintiff, having known during all these 
years that this property was being assessed in her husband's name, 
and making no objection to it—sometimes herself paying the taxes 
—and having known—as I find she did—that in 1913 the property 
was assessed in her husband's name, and that in 1914 it was also 
assessed in her husband's name, and having stood by and made 
no objection to the assessment, is estopped from now contending 
that it is improperly assessed in the name of her husband. If 
the objection had been made, the mistake in the assessment could 
have been corrected, and her own name entered on the assess­
ment roll in the place of that of her husband. This she did not 
do, and it would be inequitable now to allow- the plaintiff to take 
advantage of the fact that the property was so assessed and thus 
escape taxation entirely for those two years. Therefore, under 
all the facts, I think the plaintiff cannot succeed in this action.

A good deal of evidence was given and discussion had claiming 
that the property was assessed at too high a value, not that the 
valuation put on the property was greater than its real value, 
but that, in comparison with assessments on other properties in 
Chatham, it was assessed at a higher rate than it should have 
been. I do not think that that question enters into this case at 
all. If it did, however, I would be prepared to hold under the 
evidence given that the valuation on the property is not too high.

The praintiff cited and relied on two cases: Central Vermont 
It. Co. v. Town of St. Johns, 14 Can. S.C.R. 288. That case, 
how-ever, is not at all applicable to the present. The town in 
that case had taxed the appellants for a bridge built over the 
Richelieu river, and the Court held that the bridge was exempt 
from taxation. The second case was The King v. Town of Grand 
Falls, ex 'parte The Grand Falls Co., 13 D.L.R. 266, 42 N.B.R. 122. 
In that ca^e the town had assessed the Grand Falls Company, 
Limited, on certain real estate in the town, but it appeared that
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the company did not own the real estate so taxed at the time the 
assessment was made. The company, therefore, obtained a rule 
absolute for certiorari to remove the assessment, and a rule nisi 
to quash it, and the Court quashed so much of the assessment 
as made or attempted to make the company liable for taxes on 
land that it did not own. In this case this property—owned, it 
is true, by the plaintiff—was assessed in the name of her husband, 
and had been so assessed for years with her knowledge and with­
out any objection, and she from time to time had herself paid 
the taxes.

In my opinion, the plaintiff cannot succeed. The injunction 
must be dissolved and the action dismissed with costs.

MONTARVILLE LAND CO. v. ECONOMIC REALTY LTD.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J.. and Davies, I ding ton' 

Duff and Anglin, JJ. October 18, 1.916.

Appeal (§ II A—35)—Jurisdiction ok Canada Svprkmk Covrt.
'I’lie Supreme Court of Canada has no jurisdiction to hear an appeal 

under sec. 46 of the Supreme Court Act. R.S.C. 1006. eh. 139, whore the 
only dispute is as to the fulfilment of a vendor's obligation to deliver a 
property free from certain mortgages.

[Carrier v. S irai a, 36 Can. 8.C.R. 221, referred to.]

Motion to quash an appeal from the judgment of the Court 
of King’s Bench, appeal side, 20 Que. K.B. 51, reversing the judg­
ment of the Superior Court, District of Montreal, and main- 
tayiing the plaintiff’s action with costs.

The motion to quash the appeal was based on allegations 
that no money condemnation was asked for by the plaintiff’s 
action except as to cost of a notarial protest, t hat neither the title 
to the land nor any future rights therein were in question, and 
that the entry shewn upon the cert ificate of the registrar of deeds 
relating to encumbrances on the land had no reference to a 
claim due either by the plaintiff or to the defendants, but the 
amount thereby secured appeared to be due to third persons who 
were not parties to the action and whose claim could not be 
affected thereby.

(*. Dessaules, K.C., supported the motion.
St. Germain, K.C., contra.
The judgment of the Court was delivered by 
Fitzpatrick, C.J.:—-This is a motion to quash an appeal 

from the Court of King’s Bench, appeal side, Quebec, for want of 
jurisdiction.
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Statement.

The respondent company, appellant in the Court below, 
bought from the company, now appellant, several lots of land 
with a clause in the deed of sale guaranteeing that they were 
free from certain incumbrances. The words are that the property 
is sold “franc et quitte de toutes hypothèques excepté celle de 
$2.000 mentionnée au dit acte.”

The action is brought to have it declared that the purchaser, 
respondent, is not obliged to pay the instalment of its purchase 
price, now due, until another mortgage, which appears in the 
registrar’s certificate, is discharged. The defendant, appellant, 
contends that this latter mortgage did not really affect the prop­
erty, and on that point the controversy turned below. Uur 
jurisdiction is dependent upon the amount of the demand or the 
nature of the action. Here there is no amount demanded and 
the matter in controversy does not come within sec. 46, sub-secs. 
b or c of the Supreme Court, Act (R.S.C. 1906, ch. 139). The 
only question in dispute is as to the fulfilment of the vendor's 
obligation to deliver to the respondent a property free from a 
mortgage other than the one mentioned in the deed. Vide 
Carrier v. Sirois, 3ti Can. S.C.R. 221.

I am of opinion that the motion should be granted with costs. 
Duff, J., was not present at the delivery of the judgment 

and took no part therein. Appeal quashed.

SHOREY v. DOLLOFF.
Quebec King’s Bench. Sir Horace Archambcault, C.J.. Lavergne, Cross. Carroll 

and Pelletier, JJ. March 6, 1916.

Insurance (§ IV" A -161)—Assignment to wife—Prior garnishment—

By R.S. Quo., 1909. arts. 737K. 7407. it is lawful for a husband to 
appropriate an insurance policy on his life in favour of his wife, but not 
when the policy has been sequestrated under a writ of attachment by 
garnishment.

Appeal from the Court of Review (22 Rev. Leg. 7). Re­
versed.

The judgment of the Superior Court for the District of St. 
Francis was rendered by Hutchinson, J., on January 22, 1915. 
This judgment was reversed by the Court of Review (Archibald, 
A.C.J., Saint-Pierre, and Bruneau, JJ.), on June 19, 1915. The 
case is reported in 22 Rev. Leg. 7. This last judgment was set 
aside by the Court of Appeal, and the first judgment restored. 

The appellants obtained judgment for $1,849.90 in 1900,
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against the defendant Dolloff who had made an abandonment 
of his property in 1899. They, in 1906, issued a writ of garnish- lv B. 
ment against him in the 1 lands of the Manufacturers Life Insur- S|loum 
anee Co. The garnishee declared: 1. That Dolloff’s life was ^ '• 
insured in its company for $4,(MX); 2. That the policy was payable 
to his executors, administ rators or legal representatives ; 3. That 
the insured had made a loan on his policy and had transferred 
his policy in warranty for the same. No procedure was made 
in the case, and matters remained in this state till 1914, and 
Dolloff kept up the premiums on the policy. In April, 1914,
Dolloff appropriated the policy for the benefit of his wife, the 
intervening party, under the provisions of the R. S., 1909, art.
7378. The insured died on June 17, 1914. On July 7, 1914, 
the appellants obtained a new declaration from the garnishee to 
the effect that the company had re-imbursed the loan due by the 
late Dolloff and that there was a balance owing on said policy 
to the amount of SI.828.02 which was subject to the order of the 
Court.

On July 10. 1914, the respondent made an intervention praying 
that the seizure by garnishment and the declaration of the gar­
nishee be held to have lapsed and to have become null and void 
and that the insurance company be condemned to pay to her the 
said sum of $1,828.02, for the following reasons: 1. Because the 
policy in the Manufacturers Life Ins. Co. had been appropriated 
in her favour under the provisions of 7378 et seq. R.S., 1909, 
and is consequently her property. 2. That the seizure in the 
hands of the insurance company was never declared tenante.
090 C.P. 3. That the supplementary declaration made by the 
Manufacturers Life Ins. Co. on July 7, was made without auth­
orization and is illegal.

By their contestation the appellants in effect alleged that the 
sum due under the policy was $1,828.02, that the original dec­
laration of the Manufacturers Life Ins. Co. and supplementary 
declaration, were legal and binding. The appellants specially 
say that the respondent had no right or interest to raise the issue 
which she did, and that all the proceedings in connection with 
the attachment were valid.

The appellants also put in issue the alleged transfer by the 
defendant to the respondent, of the amount due under said policy,
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and they ask for the dismissal of said intervention under reserve 
of all their rights.

The Superior Court dismissed the intervention on the grounds 
that the policy was made payable to executors, administrators 
and assigns of the insured, and that the transfer made by him, 
when he was insolvent, to the intervenant was illegal.

The Court of Review reversed this judgment, and maintained 
the intervention.

The majority of the Court of Appeal reversed the last judg­
ment and maintained that of the Superior Court for the following 
reasons:—

Considering that at the time of the first declaration as gar­
nishee, the Manufacturers Life Assur. Co., on March 20, 1908, 
had declared that the husband of the intervenant (present 
respondent), was insured with it for the sum of $4.000, but that 
he had made a loan on the said policy for a certain amount and 
that he had assigned the said policy as a security to the said 
Manufacturers Life Assur. Co.

Considering that the writ of attachment of moneys in the 
hands of the garnishees, which was the cause of this declaration, 
had placed this insurance policy under the control of the Court 
and that, from that time, nothing could be done in regard to the 
policy by the judgment debtor so long as the writ of attachment 
by garnishment was pending;

Considering that neither the judgment debtor nor the gar­
nishees are deprived of such rights as they might have of contest­
ing the said writ of attachment, or to have it declared that the 
said attachment by garnislunent had no effect, and that they have 
filed no contestation in that regard ;

Considering that there has been no peremption of the action 
and that there never has l>een a demand made to tliat effect ;

Considering that a writ of execution remains in force so long 
as it has not been satisfied;

Considering that, after having made its said declaration as 
garnishee in 1908, the said insurance company has continued to 
receive the premiums u]>on the said policy, which has always 
remained in force;

Considering that, by the death of the assured, the condition 
for the payment of the amount of the said policy was accomplished; 
Considering that, by its supplementary declaration of July
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7, 1914, the said insurance company has declared that, in virtue 
of the said policy, it was owing the sum of $1,822.62, and that 
it is admitted by the parties that this is well founded in fact;

Considering that, after the decease of her husband, the res­
pondent renounced to this succession, but that, availing herself 
of a clause in the will of her said husband, she lias, in her capacity 
of testamentary executrix of the latter, contested the right of the 
appellants to liave payment of their debt or of any part thereof 
out of the amount of the said policy ;

Considering that this contestation of the said testamentary 
executrix lias been dismissed ; that there has been no appeal 
from the judgment, which has now the force of res judicata;

Considering that the personal intervention, separately made, 
of the respondent has also been dismissed by the Superior Court, 
but that this judgment was reversed by the Court of Review;

Considering that the said insurance policy was made payable 
to the heirs, legatees and representatives of the said assured;

Considering that the assured had assumed to appropriate this 
policy of insurance in favour of the respondent only, several 
months before his death, at a time when the said policy of insur­
ance was still subject to the said writ of attachment by garnish­
ment and, in consequence, sequestrated in the hands of justice;

Considering that the right of an insured person, in virtue 
of arts. 7378 and 7407, to appropriate a policy of insurance on his 
life in favour of his wife does not apply to the case where such 
policy of insurance and the amount which might become due in 
virtue thereof have been sequestrated in the hands of justice 
under a writ of attachment by garnishment which is still landing;

The said judgment of the Superior Court, sitting in review, 
rendered on June 19, 1915, is set aside and annulled, and the 
judgment of the Superior Court sitting for the District of St. 
Francis, and bearing the date of January 22, 1915, is restored in 
respect of the disposition therein made and the intervention of the 
respondent is dismissed with costs of all the Courts in favour of 
the appellants.

Lawrence, Morris & Melver, for appellant; Cate, Wells &' 
White, for respondent.

Archambeault, C.J. (dissenting):—I am of opinion that the 
judgment of the Court of Review is well founded and that it
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ought, to Ik1 affirmed. 1 cannot come to the conclusion tliat the 
policy of insurance was in the hands of justice when it v-as trans­
ferred to the respondent by her husband.

The insurance company declared, in 1908, upon a writ of 
attachment issued by the appellants, that it owed nothing to the 
husband of the respondent; that the policy of insurance of the 
husband which was taken in the company was transferred as 
collateral security for a loan of 84.IHKI made by the assured and 
that it tlid not know whether or not it might later on become the 
debtor of the assured. Thereupon, the appellants did nothing. 
They ought to have asked that the attachment should have beon 
declared binding, in virtue of art. (itlOof theC.C.P. (Que.), but they 
preferred to cross their arms and, (i years later, in 1914, the 
assured appropriated the amount of the policy in favour of his 
wife, the respondent in the present case.

The company having declared that it owed nothing at the time 
of the attachment, and the appellants having neglected to have 
the attachment declared binding for the future, the amount of 
the policy was not in the hands of justice.

Without doubt, the appellants would have l>een always in 
time to have the attachment declared binding, even after several 
years, but provided that it should be then that the company 
owed or might ltecomc owing something to the assured. Hut, 
from the time that the policy Ix-came payable to the respondent, 
and not to the assured or his representatives, the appellants could 
no longer place in the hands of justice a debt which was not due, 
having been validly assigned to the respondent.

The effect of a writ of attachment, by garnishment, in my 
opinion, is to place in the hands of justice the amounts due at 
the time, but not amounts which might become due later on. 
It is only by having a declaration that the attachment is binding 
that it could have application in regard to the debt which had not 
become exigible. Art G90 of the C.C.P. (Que.) declares that if 
the amounts due by the garnishee are not due until the expiration 
of a term, the latter may !*■ ordered to pay them when they 
become due; but that if they are not due owing to conditions 
which liavc not been accomplished, the attachment must be 
declared binding in order that it may apply to such conditional 
obligation. So long as the attaching creditor does not procure
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such an order, the defendant may dispose of his debt as he pleases, 
saving the right of the creditors to attack his action as being made 
fraudulently as to their debts.

It is said that the execution debtor ought to have asked that 
the attachment should be discharged and that, not having done 
so, the attachment remained pending. It is true that art. 088 
of the C.C.P. says that if the garnishee declares that there is 
nothing due, the Court should, upon motion by the garnishee or 
the execution debtor, order that the attachment should be dis­
charged and condemn the attaching creditor to pay the costs. 
Hut the husband of the respondent could not invoke the benefit 
of this provision because the declaration of the company indicated 
that some day it might be owing something, if certain conditions 
were accomplished. There was, therefore, no necessity of ob­
taining the discharge of the attachment. Hut the attachment 
did not remain binding even for all that. The appellants could 
have had it declared binding; but. without an order to that 
effect it was not. Otherwise, the provision of art. GUO means 
nothing. What need for an order could t here be if t he attachment 
remained binding by mere force of law?

The appellants have not protected their rights within the 
proper time; it is now too late to do so. Yiyilanlibus, non 
tlermientibus curat prœtor.

I find two judgments rendered by the Superior Court in the 
sense which I have just discussed. These two judgments are 
Lamothe v. Fiche, 5 R.P.Q. 104, 180, and Decelles v. Lajleur, 5 
Que. P.R. 439.

Unfortunately for the respondent, there are but two of us 
of this opinion.

Lavergne, J., dissented.
Pelletier, J.:—In 1899, the deceased, Dolloff, had made an 

assignment of his property for the benefit of his creditors and this 
insolvency appears to have continued until the time of his death, 
because his wife, who was his heir in virtue of his will, has 
renounced his succession.

Not only has the widow intervened and demanded payment 
of the $1,828.G2, in virtue of the transfer, but she also has made 
another intervention as testamentary executrix of her husband, 
and she prays in this intervention that all the proceedings upon 
the attachment should be declared null ami of no effect.
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We have, therefore, all the interested parties represented in 
this ease and who have together agreed that this is the time to 
settle the difficulties in this case wherein are presented their 
respective contentions.

The judgment of first instance dismissed the two interventions; 
and the respondent, in her capacity of testamentary executrix 
of her husband, appears to have acquiesced in this judgment 
from which she had not asserted an appeal.

She has, nevertheless, inscribed for review the judgment 
which dismissed her personal intervention, and the Court of 
Review has reversed, as to this intervention, the judgment of 
the Court of first instance.

The judgment of the Court of first instance dismissed the 
personal intervention of Madam Dolloff because the transfer of 
the policy had been made by an insolvent to a jxtsoii aware of 
such insolvency and, in consequence, in fraud of the rights of the 
plaintiff.

The Court of Review has decided that the reasons in question 
of the judgment of the Court of first instance were not justified 
(it does not say why nor how) but it maintained the intervention 
because, in its opinion, a person, even insolvent, may transfer 
to his wife a policy of insurance made payable to his legal repre­
sentatives and that the only recourse which then exists is to have 
it ordered that there should be reimbursement of the premiums 
which may liave been paid to the detriment of the creditors.

The two Courts of first instance have practically ignored what, 
in my opinion, is the most important point in the case, that is to 
say, whether Dolloff could have transferred the policy of insurance 
in question while this policy of insurance was affected by an 
attachment. I think that the examination of this question and 
its decision take precedence over all the other points raised in the 
case and that they are the test of the litigation.

Let us first dispose of the objection raised by the intervenant , 
that the supplementary declaration of the garnishee was made 
without her knowledge and that she received no notice of it.

The appearance of the intervenant, her admission that the 
declaration of the garnishee was correct and the contestation 
which she makes, as well personally as in her capacity of testa­
mentary executrix of her husband, estop her from now invoking 
this formal objection.
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We are told, moreover, that the plaintiffs, not having asked 
decision upon their motion to have the attachment declared bind­
ing, this motion has had no effect. There can he no doubt upon 
that point; it is evident that this motion was merely made in 
order to have time to obtain the supplementary declaration of the 
garnishee. Therefore that has no iini>ortance.

Was the attachment of 1908 still in force in such a manner as 
to prevent the transfer of the amount of the policy? This, in 
my opinion, is the whole question.

The Code of Civil Procedure (art. 080). declares that the effect 
of the attachment is to place the effects and credits of which the 
garnishee is debtor in the hands of justice. Art. 685 requires 
that the garnishee should declare what is then due and what might 
become due later on, and these two articles, read together, have 
the effect of placing in the hands of justice, not only that which 
is due at the time when the declaration is made but also what 
might become due subsequently.

Art. 682 says that if the garnishee declares that nothing is 
due and it is impossible to shew that there is something due the 
Court sliall, on motion of the garnishee or of the execution debtor, 
order the discharge of the attachment. From this it results that 
if neither the garnishee nor the execution debtor asks this discharge 
of the attachment it remains in t he state in which it then was.

Let us notice that in the present case the garnishee declares 
that Dolloff was owing it something but that it, itself, had a 
policy of insurance for a greater amount than that which was 
owing by Dolloff ; that went to establish an eventual or condit ional 
debt in respect of which the parties interested thought fit to do 
nothing, not to have the attachment discharged but to allow it 
to subsist.

The issue of a writ of attachment is a matter which is subject 
to peremption, in the tame manner as other cases, when there 
has been no proceeding taken during 2 years. In this case 
advantage might have been taken of peremption, but that was 
not done. There were, therefore, two methods in which to put 
an end to the attachment between 1908 and 1914, that is to say, 
the discharge provided for by art. 688 and peremption of the case; 
neither of these methods was adopted. Then, the new Code of 
1897 provides an entirely new rule which is noted at art. 603
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of the C.C.P. and which declares that a writ of execution (and 
the attachment is a writ of execution), remains in force so long as 
it has not been satisfied.

All these articles read together and construed as it ap]x*ars 
to he they should he interpreted, seem to impose the conclusion 
that the attachment remained in force.

In order to meet all this, art. 690 is invoked which declares 
1 hat if the moneys or things due by the garnishee are only payable 
on the expiration of a term, or when the accomplishment of a 
condition has not yet taken place, the Court may order that, the 
attachment should be declared binding until the accomplishment 
of the condition; this is an article permitting an advantage to a 
plaintiff who has proceeded by attachment ; the plaintiff may 
avail himself or abstain from availing himself of this article, but 
it is in his favour that the provision has been made. But this 
article does not add that if the plaintiff does not avail himself 
of the right that is conferred upon him the attachment should be 
perempted without the necessity of there being a demand made 
for peremption, or that the discharge should result from the mere 
effect of law.

In coming forward, in 1914, to declare that, since its appearance 
in 1908, the events had taken place which constituted it the 
absolute debtor in place of being a conditional debtor, the company 
continued t he series of procedure commenced against it in 1908.

It appears to me to result from all this that Dolloff could not, 
to the detriment of his creditors, at a time when he was insolvent, 
transfer a ]x>licy of insurance without having first demanded, as 
he had the right to do, the discharge of the attachment. He was 
the judgment debtor and it is to the judgment debtor, as well 
as to the garnishee, that the Code gives the opportunity to have 
this discharge; Dolloff did not receive the advantage of this 
provision and, therefore, he is in the position of one who has 
transferred a thing of which he had hepn dispossessed as much 
as and as long as the attachment cont inued to be pending.

Consequently, I am of opinion that the judgment of the Court 
of Review should be set aside and that the intervention should be 
dismissed with costs.

( 'aiiholl, J.:—The principal question for decision in this case 
is that of the validity of the transfer, made hv the husband of
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the respondent, of a policy of insurance in the Manufacturers
Life Assur. Co. K. B.

This transfer was made in the spring of 1914, several months khohky

hefore the death of the husband. This policy was already held ' 
by the insurance company as security for a loan made to the 
husband. The deceased, Dolloff, in 1899, had made an assign- ( ,rr"11 J 
ment of his estate and he appears to have been insolvent up to 
the time of his death.

The judgment of first instance declared that the transfer to 
the wife was null, because it had been made by an insolvent to a 
person who was aware of his insolvency.

The Court of Review reversed this judgment and declared 
that an insolvent could transfer a policy of insurance to his wife 
and that the only existing recourse was to have reimbursement 
of the premiums paid. Rut, in my opinion, that is not the 
question. In 1908 an attachment by garnishment issued against 
the insurance company and the effect of that attachment was to 
place whatever hail been attached under the hands of justice.

At that time the insurance company declared that it was not 
owing anything but that, later on, it might become debtor for 
something. There was, therefore, an eventual obligation which 
might become a certain debt, as it actually so became upon the 
death of the husband. There was no proceedings taken either 
for declaration that the attachment should continue binding or 
for the purpose of having it discharged.

In my opinion, the object of a motion to have the attachment 
declared binding is to prevent the party interested from obtaining 
peremption of the cause at the expiration of two years. It is 
true that the C.C.P. (art. 990), declares that if the debt is merely 
payable at the expiration of a term, the debtor may be ordered 
to pay it when it l>ecomes due, and that if the debt is subject to 
conditions which have not yet been accomplished, the Court 
may, on the application of the attaching creditor, order that the 
attachment should be declared binding until the time of the 
accomplishment of such conditions. But, as 1 have said, this 
article is a provision made in favour of the1 attaching creditor 
in order to prevent the execution debtor or the garnishee1 from 
obtaining peremption of the cause*.

Attachments of which the object is to affect debts with a
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term or debts which may become due eventually or upon the 
accomplishment of conditions do not strike into vacant space 
and, so long as the parties have not obtained an order by which 
they are discharged, the writ remains in force and in regardTto 
the whole of its effect.

McLEAN v. McRAE.

A 'ora Seal in Su pit nu Court. Sir Wallace Graham, C.J., Russell, ami Drysdalc, 
JJ., llitchir, E.Jand Chisholm, J. January 9, 1917.

1. Easements (§ Il B—10) Winter road Prescription—Sufficiency

A communicating path used by the families of adjoining owners 
habitually visiting each other; a way of access to wood land used for 
hauling wood during winter months while the snow is on the ground ; 
a gateway used as a short cut for hauling hay during the winter months 
and by children going to school, without any visible formation of a road 
to indicate its course and bounds, are not sufficient acts of user as estab­
lishing private rights of way by prescription.

2. Easements (§ II B 10)- ‘Ways. Rieurs, privileges and appur­
tenances''—Prescription— Tacking.

The general words "ways, rights, privileges and appurtenances," 
in deeds of land, do not include the inchoate enjoyment of a prescriptive 
right of way until the statutory period has run; but the jforiods of user, 
by predecessors in title, may be tacked, if the period before commence­
ment of the action is not connected with any parol license.

Appeals by both plaintiff and defendant from the judgment of 
Harris, J., in an action for trespass to land, including the removal 
of fence and gates, the making of roads and crossing on foot and 
with teams and logs, the cutting and removal of timber, and 
trespasses with horses and cattle. The Judge allowed plaintiff 
the sum of $15 for damages to his crops by defendant's horses 
and in every other respect dismissed plaintiff’s claim, without 
costs. Varied.

II. Mellish, K.C., and I). I). MacKenzie, K.C., for plaintiff.
U'. A. Henry, K.V., and J. A. McDonald, K.C., for defendant. 
The judgment of the Court was delivered by 
Graham, (’.J.:—The defendant denies the allegations and in 

respect to the locus in two of the cases he sets up rights of way 
acquired under the provisions of the prescription statute. The 
Judge has found three rights of way. I shall follow his designa­
tion of these. The first one is an alleged footpath between the 
two dwelling-houses. In respect to this alleged way, on the one 
hand the defendant has not pleaded it. Paragraphs 4 and 5 of 
the original statement of defence refer to the other rights of way 
in question as appears by the words “to the said public highway ’
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in the former, and in the latter the reference to the other farm. 
On the other hand, the plaint iff has not claimed damages in regard 
to the land resulting from any user by the defendant of this path. 
Indeed, I think a trespass or other action could not have been 
maintained without more. These families habitually visiting 
each other (the parties are brothers-in-law) there would be an 
implied license which would have been an answer to an action of 
trespass. The plaintiff, in the witness-box, said he was not claim­
ing damages in this matter. I do not think the pleader intended 
to do so. The written reasons for judgment include a finding in 
favour of a foot-way but the judgment can he varied by striking 
out such a finding.

In respect to the wood road at the rear, this is alleged to be a 
winter road. It appears that the defendant is not now favour­
ably situated in respect to access to his wood land in consequence 
of a gulch on his own land, and he claims that in the winter time, 
when the snow is on the ground, it has been usual for him to diverge 
and haul his firewood over the plaintiff's land. This is the plead­
ing:—

The defendant at the time of the alleged trespass was the owner of and 
seised îh fee of a lot of land containing 100 acres immediately adjoining the 
plaintiff’s lands and to the south thereof and was in occupation of the same, 
and he and all those whose estate he then had therein for the last 40 years 
enjoyed a right of way on foot, with cattle, horses, carriages and carts for the 
purpose of hauling wood, poles and lumber during the winter months, and 
while the snow was on the ground over the said lands of the plaintiff to the 
lands of the defendant and then back to the lands of the defendant over the 
plaintiff's lands during the winter or white the snow was on the ground for 
the more convenient occupation of the said lands of the defendant for the 
purjmse of hauling wood, jxjles and timber over the same to and from the 
defendant’s lands as to the said lands of the defendant appertaining, and the 
alleged trespass was a use by the defendant of the said way.

The evidence shews no user for sleds, sleighs and so on. It 
is just twitching, t.e., one stick at a time. How the same track 
is kept each winter is not clear. There are no definite termini.

What the plaintiff complained of, apparently, was an exces­
sive use, namely, disturbing the soil itself by the hauling of the 
wood.

N. 8.
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McRae. 

Graham. C.J.

The trial Judge having disposed of the facts, I do not propose 
to disturb those findings. The judgment order has not specified 
or defined what kind of a way this is and it must be varied for that

0—33 D.I..R.
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purpose. 1 think winter road or wood road does not fully de- 
scrilxi it.

This brings me to the diagonal road at the front of the farm. 
The defendant claims that in order to reach another farm of his, 
also on the highway, but farther along, he has l>een using the 
plaintiff's gateway upon the highway instead of his own gateway. 
That is, on leaving his home, instead of going through his own 
gateway on the highway, he has cut across the front comer of the 
plaintiff's farm, using a gateway in the line fence between them, 
thence going through the plaintiff’s highway gate, thence to the 
farm beyond. I extract the amended pleading in respect to it :—

Tliiit n1 the time of tin- alleged très pass the defendant was in |MWsessiun. 
owner of ami seised in fee of two lots of land at Middle River aforesaid.

1 A lot on the southern side of the plaintiff's lot and immediately 
adjoining, and containing about KM) acres. 2. A lot of land about three 
quarters of a mile to the north of the plaintiff's lot (known as Simon’s lot) 
and he ami all those whose estate he then had therein for upwards of 20 
years enjoyed a right of way on foot, and with cattle, horses, carriages, 
sleighs and carts, «luring the winter months, or so long as the snow was on 
the grouml for thejiurpoee of using the said land and shortening the «listance 
to and from tin- same «luring the saiil winter months or while the snow was 
«m the grouml over the sai<l lands of th«* plaintiff from the lands of the defend- 
ant to the main mail and themv to the defendant's laml and from the sai«l 
main roa«l back to the latals of the «!<‘femlant on the southern si«le of tin- 
plaintiff's lamls for the more convenient occupation ami use of the said lamls 
of the «(«‘fendant to the north of the plaintiff's lamls as to tlu* saill lamls «>f 
the defemlant apjx'rtilining ami the alleged tn-spass was a use by the defend- 
unt of the saiil way.

The most tangible thing about the claim is the fact of a gate 
that existed for 15 years in the line fence between them. Before 
that, a panel in the fence in the same site as the gate was different 
from the other fencing and could lie removed. The existence of 
that gate has been satisfactorily explained in the plaintiff’s evi­
dence and the latter is not contradicted. It was a gate between 
the two properties built by the plaintiff on his own portion of the 
fence for their convenience to enable the threshing machine to be 
hauled from one barn to the other instead of going around by the 
highway. While that gateway (the gate was not used in the wint er 
time) was made use of to enable the defendant to reach the high­
way by the short cut, this was really on a different line from that 
used between the two barns. The existence of the gateway 
does not help. The defendant, as I understand his pleading, 
claims a winter road from one farm to the other (using the high-



33 D.L.R.j Dominion Law Report#. 131

way in part). By the evidence it was used for two purposes, the 
children going to school and the liaulmg of hay. And in respect 
to the hauling of liny during the first part of the statutory period, 
the hay was hauled in winter but during the latter part of the 
period, i.e., for the last 7 years, that use had been discontinued 
and the hay had been hauled in August directly from the Simon's 
farm, as it was cut, directly to the barn on the homestead. More­
over, the plaintiff’s own evidence shews, and he ought to know 
what his claim is, the use of it in winter had been further restricted, 
namely, to times when the highway was itself blocked, the sn >w 
not having been removed under the statute.

There is no pretence of using this short cut at any other time 
than in winter. In fact, the land was under cultivation. The 
user of this short cut bv third persons, as by John McRae carrying 
the mail, is not alleged to lie under the defendant or his prede­
cessor, and does not help out the defendant's claim lor a private 
way.

The Judge has acquiesced in the view that the use of it for 
hauling hay in the winter time for the last 7 years having been 
discontinued, its user as a winter road for the statutory period 
must be found in other kinds of enjoyment.

Now the defendant himself when asked, as 1 have shewn, 
founded his claim for user in the children going to school and 
hauling down the hay. Those two purposes arc very different 
and I cannot see exactly how one helps out the other. The chil­
dren on foot do not require a whole winter road. A way of this 
kind must be a little difficult to prescribe for 1 do not understand 
how between the periods of the appearance and disappearance 
of snow in one season and from one winter to another, the de­
fendant could keep to the site df his winter tracks so nicely as to 
satisfy the law of prescription as to locality. There was no formed 
road, of course. 1 can understand a winter road through the 
woods where hushes and so on identify the track, enabling the 
user to be confined to the same locality. I do not dispute that a 
winter road may be prescribed for, but here I see great difficulty.

In Knock v. Knock, 27 Can. S.C.R. 004, King, J., p. 081, says:—
Was it then, within the above exception, a formed road made over the 

alleged servient tenement to and for the apparent use of the dominant tene­
ment? I do not think so. There was nothing upon the land to indicate its 
course and hounds. As a winter road it would for the most part l>e traced
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N- S. in the snow, and all trace* of it would be obliterated with the disappearance
£ of the snow. Being in no sense a formed road, and without the requisite

_!__characteristics of permanence ami definiteness, it seems impossible to treat
McLean it (within the settled law on the subject) as passing, without any words of

*'• grant, but by mere implication uj>on the severance of tenements previously
* ___  " held in unity of possession. Nor does there seem any good reason, growing

Graham. C.J. out of the circumstances of the ownership of land in this country, for relaxing 
the rules as to the acquisition of rights of way by mere implication.

I think this alleged way fails and that the Judge’s finding 
must be reversed.

The plaintiff, at the hearing, made a contention that, under 
the Prescription Act, the whole period of user must run in favour 
of one person, that it will not do to add together periods say of an 
ancestor and his descendant, or a vendor and vendee; that there 
is, to use the American phrase, no tacking.

In my opinion it is quite clear that the periods of user can be 
tacked to constitute the prescribed period where there is privity 
between such parties. It sounds plausible to say that the general 
words in deeds of land “"'ays, rights, privileges and appurtenances, 
etc.,” do not include i inchoate enjoyment which a man takes, 
passing over his neighbour's land until the statutory period has 
run. But it is clear from the form of statements of defence used 
in the reported cases that the periods may be tacked. Such 
words stating the enjoyment to have been by the “plaintiff and 
those who preceded him” or ‘‘the plaintiff and his predecessors 
in title” will be frequently found: Gardner v. Hodgson $ Kingston 
Brewery Co., [1903] A.C. 229.

But there is direct authority jf our own Court to the effect 
that such periods may be tacked: Corkum v. Feener, 29 N.S.R. 
115. It may be under the decision of Wallis v. Harrison, 4 M. & 
W. 538, cited for the plaintiff that when the enjoyment com­
mences with a parol license, executory of course, the transfer of 
the land to a third person before the statutory ]>eriod has run 
determines the license, and those periods cannot be added to­
gether. But that would not apply to a case in wiiich the statu­
tory period of user next before the action was brought is not con­
nected with any parol license. I refer to Tickle v. Brown, 4 Ad. Ar 
E. 369 (111 E.R. 82fi) ; Kin loch v. Nevile, 6 M. & VV. 795.

On the whole the plaintiff’s appeal will be allowed and the 
judgment varied. The finding of a footpath in the reasons for 
judgment will be struck out. The finding of a way in winter for
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twitching sticks for firewood across the plaintiff's land in the 
track now in use will be be inserted in the judgment order.

The finding of the diagonal road will be reversed and the 
plaintiff will have nominal damages, say, one dollar, on that issue 
for the trespass.

There will be no costs of the api>eal, but each party will bear 
one-half of the costs of printing the appeal book.

The Judge's finding as to the costs of the action will stand.
Appeal allowed.
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QUEBEC BANK v. MAH WAH. ALTA.
AUterta Supreme Court, Ap/nilati' Division, Scott. Stuart and Heck. JJ. ^ (•

January IS, 1917.

1. Bills and notes (§ III A—55a)—Endorsement- Ai thority of partners.
A member of a partnership by tendering a note for discount and credit 

to his firm’s account, adopta as genuine an endorsement which purports 
to be that of his firm.

(Mayrath v. Cook, S A.L.R. HIM; Standard Hank v. McCullough, id.
320, 25 D.I,.It. 813, considered.)

2. Bills and notes (8 V A — 105i- Riqhts ok transferee not holder
IN DI E COURSE.

The transferee of a note, not a holder in due course, who is ready and 
willing to |>erform the payee’s contract for a transfer of land, for which 
the note was given, is entitled to enforce payment thereon against the 
maker of the note.

Appeal by defendant from the judgment of Ives, J. Affirmed. Statement.
Sinclair, for appellant ; McGillivray, for respondent.
The judgment of the Court was delivered by
Beck, J.:—The action is on a promissory note made by the Reck.J 

defendant payable to F. C. Lowes & Co., and endorsed to the 
plaintiff bank. The defences relied on were (1) that the endorse­
ment was not proved; (2) that the plaintiff bank was not a holder 
in due course, and therefore took the note subject to the terms 
of an agreement f which the note was a part between the maker 
and the payee for the transfer of a lot to the maker on payment of 
the note, and that neither the plaintiff bank nor the payees had 
title to the lot, and the defendant repudiated the note and agree­
ment.

I think the endorsement by F. C. Lowes & Co. was quite 
clearly proved.

What appears by way of endorsement is: “F. C. Lowes & 
Co., per Jas. J. I^awrence, Att’y.”

Neither the signature of Lawrence nor his authority as attorney 
were directly proved; but the local manager of the plaintiff bank
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said that the original note, of which that sued on was a renewal, 
was given to the bank in the ordinary course of business by F. C. 
Lowes and discounted for him ; that Ivowes received ' he full amount 
of t he face value of the note less the interest ; that v, a the original 
note came due $100 was paid and a new note taken, the old 
note being charged, and the cash payment and the proceeds of 
the renewal credited to the account of F. C. Lowes & Co.

It seems to me that under these circumstances it was of no 
consequence who wrote the payee's name by way of endorsement 
on t he note or whether or not he had authority to do so. Ivowes, 
a member of the partnership of Lowes & Co., a fact implied in 
the evidence, by tendering the note for discount and credit to 
liis firm's account, adopted the endorsed signature as that of 
his firm.

There is not the slightest inconsistency, in holding the endorse­
ment proved under these circumstances with the cases of Standard 
Hank v. McCullough, 8 A.L.R. 320, 25 D.L.R. 813, and Magrath 
v. Cook, 8 A.L.R. 318. Both were cases where the payee was 
a joint stock company. In neither was the note discounted and 
placed to the payee’s credit, nor was there any evidence of adop­
tion of the endorsement by anyone in such a position to be author­
ised to do so. In the former case the Court said there were 
circumstances from which it might be inferred that the secretary 
who purported to endorse for the company liad no authority to 
do so. In the latter case, the note was endorsed without con­
sideration, and consequently the endorsement was beyond the 
presumed general ]x>wers of the officer purporting to endorse.

The origimd note had at its foot these words: “For final 
payment, lot 94, block 11, Evanston; transfer to be delivered 
when paid.”

The local manager of the bank says tliat the bank must have 
seen this memorandum, and from it and the bank’s knowledge of 
the business of F. C. Lowes & Co., have drawn the inference that 
the note was given in payment for the lot; that the bank was not 
the registered owner of the lot mentioned.

An abstract of title was put in, which shewed that the title 
to the lot stood in the name of H. B. Alexander, and that there 
was registered against, it a power of attorney, dated and registered 
in June, 1911 (t'.e., before the giving of the original note) from 
Alexander to Ixiwes.
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The trial Judge (Ives, J.), made an order to the effect that ALTA-
if the plaintiff deposited in Court within 30 days a transfer on a S. ('.
clear title, to the defendant, he might enter judgment for the qVEBF(.
amount of the claim sued for, without costs, and in default that ”ANK
the action be dismissed. Mah Wah.

Such a transfer to the defendant was duly deposited within Fwk, j 
the time limited, and judgment accordingly went in favour of the 
plaintiff.

For the purpose of deciding the second defence, I think we 
may assume, without intimating an opinion one way or another, 
that the original “note” was not a note, but a mere agreement on 
the one hand to pay the amount and on the other, immediately 
on payment to give a clear title to the lot named, and that the 
renewals, though in form notes, did not place the plaintiff hank 
in the position of holders in due course of a promissory note.
No question was raised from this aspect, by way of objection to 
the want of F. C. Lowes & Company as parties; and, as it is 
really of no practical importance, it need not be considered.

In this view what is the result?
The plaintiff bank asks payment : the defendant refuses to 

pay saying: “You haven's title; I therefore repudiate.” Could 
he do so without more? I think not. Whatever the contract be­
tween the defendant and F. C. Lowes & Co. was, we have no 
evidence of it, except the original note with the underwritten 
memorandum. It seems to me that there is no inference that the 
payees of the note were the owners of the lot mentioned, so as to 
make their ownership an implied condition of the contract, the 
absence of which was ground for repudiation.

The facts were that, although the payees were not the owners, 
a member of the payee firm held what is apparently a power 
of attorney from Alexander the registered owner to sell and trans­
fer the land, and, inasmuch as it appears on the abstract of title 
it is apparently a power of attorney, in which the land is speci­
fically and properly described, and therefore one, the consequence 
of giving which, suspended the owner's right to deal with the land 
(Land Titles Act, sec. 72).

The obligation of the payee, and therefore of the plaintiff 
bank as their assignees, wras, I think, only to be ready and willing 
to transfer immediately upon payment; it may be, contemporane-
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ously with payment, so that the maker was not bound to pay 
unless and until the bank could, in exchange for the money hand 
back a transfer from the registered owner having at the time in 
fact a clear title. Tune was not expressly made the essence of the 
contract, and I should think a provision to that effect would not 
be implied.

However, the maker did not only not pay, but refused to pay, 
and the bank was in fact ready and w illing to fulfil its part, unless 
it can be said that it is evident it was not so, because the necessary 
proof of that was, tliat, before action or at all events before judg­
ment, it had the transfer in liand ready for delivery. To hold so, 
in the absence of a distinct notice from the purchaser expressly 
or impliedly stating his readiness and willingness to perform the 
contract on his part., and calling upon the other party to fulfil his 
within a reasonable stated time, would, I think, be contrary 
to the obligations even of a vendor of land; and I think the payee 
or holder of the note was not in as onerous a situation.

In this view I think the decision of the Judge upon the merits 
was right. This decision to give the plaintiff no costs was ques­
tioned, but in view of what appears in the appeal book I think 
his decision in this respect cannot be interfered with.

I would therefore dismiss the appeal with costs.
Appeal dismissed.

ALTA. PATTERSON v. CANADIAN PACIFIC R. CO.
g q Alberta Supreme Court, Appellate Division. Scott. Stuart and Heck, JJ.

January IS, 1917.

Conspiracy (§ 11 B—15)—To injvue one in his employment—Vleadinu. 
A reasonable cause of action is disclosed by a statement of claim which 

charges au employer with wrongful dismissal of the plaintiff, and the 
other defendants with conspiracy to procure such dismissal.

Statement. Appeal from the judgment of Ives, J. in an application by 
the defendants other than the company for an order striking out 
their names as defendants, and dismissing the action as against 
them, on the ground that the statement of claim and the par­
ticulars furnished by the plaintiff disclose no reasonable cause 
of action against them.

O. M. Biygar, for defendant , appellant.
J. E. Varley, for plaintiff, respondent.
The judgment of the Court was delivered by 
Scott, J.:—The statement of claim alleges that the plaintiff
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is an accountant residing at Calgary, that defendant Ogden is 
vice-president of the company, of which defendant Dennis is 
assistant to its president, and head of its natural resources de­
partment at Calgary and defendants Lethbridge and Mileson its 
accountant and assistant accountant respectively, in its office 
at Calgary, that the plaintiff was in the company's employment 
as accountant for 7 years next preceding April 11, 1916, that 
for about two years next preceding September 1, 1914, he was 
in receipt of a salary of $1,800 per annum, that his salary was 
reduced to $1,200 per annum from that date, that about August, 
1913, he was called upon by the president of the company 
to make certain reports regarding the financial operation 
of the department of natural resources at Calgary, for the 
purpose of ascertaining whether an audit was necessary, and that, 
as a result of his report and of the audit which took place, several 
of the company's officers were discharged for irregularities dis­
covered, that the said irregularities were participated in by the 
defendants and each of them, and from and after the audit, which 
took place in August, September and October, 1914, the said 
defendants, with intent to protect themselves from the discovery 
and report of irregularities and improper and unlawful dealings 
with the company’s property and moneys, and with knowledge 
of the plaintiff’s said report, did wrongfully, unlawfully and malici­
ously conspire and combine together with eaqli other and with 
others unknown to the plaintiff to ruin the reputation of the plain­
tiff in his occupation of accountant, and to reduce his standing 
upon the company’s staff, and to induce and procure his dismissal 
from the company's employment, that in pursuance of such 
combination they succeeded in liaving the plaintiff's salary re­
duced from $1,800 to $1,200 per annum, and in having him un­
lawfully and without justification or excuse discharged from the 
company’s employment, and without proper legal notice, thereby 
causing him damage, and that the company on or about April 
11, 1916, dismissed him from its employ without justification or 
excuse and without proper legal notice or wages in lieu of notice. 
He claims from the company $1,000 damages for wrongful dis­
missal, and from all the defendants $50,000 damages, for the wrong­
ful conspiracy and the wrongful acts done in pursuance thereof.

Pursuant to an order to that effect the plaintiff delivered par­
ticulars of the several officers of the company, of the irregulari-
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ties charged, of the plaintiff’s report, of the facts and circumstances 
upon which the plaintiff relies as shewing that the defendants 
wrongfully, unlawfully and maliciously conspire to ruin his re­
putation, reduce his standing and procure his dismissal, and of 
the manner in which and of the extent to which the defendants 
severally participated in the irregularities referred to and improper 
dealings with the company’s property and moneys.

The cases referred to in the Annual Practice under O. 25, r. 4, 
which correspond with out r. 255, clearly shew that the power to 
order a pleading to he struck out on the ground that it does not 
disclose a reasonable cause of action should be exercised only 
where the question is beyond doubt. The Court must he satis­
fied that there is no reasonable cause of action. It should not he 
struck out if it raises some question fit to he tried by a Judge or 
jury. It should not he struck out merely liecause it may he de­
murrable (see also McEwen v. North Went Coal and Navigation Co., 
1 Terr. L.R. 203).

The same principle should apply where, as in this case, the 
application is made under r. 28 to strike out the names of defend­
ants on the ground that the statement of claim does not disclose 
any reasonable cause of action against them.

One of the causes of action charged is that, the applicants 
ami the company together conspired with others to the end that 
the company should break its contract with the plaintiff by un­
lawfully and without justification or excuse dismissing him from 
its employment, thereby causing him damages.

In Lumley v. (rye, 2 El. & HI. 216, (118 E.K. 749) it was held 
that an action will lie for maliciously procuring a breach of con­
tract during its existence which produces damage.

In Quinn v. Leathern, [1901] A.C. 495, Lord Macnaghten 
referring to Lumley v. (iye, says at p. 510:—

S|K‘iiking for myself 1 have no hesitation in saying that I think the 
decision was right, not on the ground of malicious intention—that was not,
I think, the gist of the action—but on the ground that a violation of legal 
right committed knowingly is a cause of action, and that it is a violation of 
a legal right to interefere with contractual relations recognised by law, if 
there be no sufficient justification for the interference.

The only other question is this; Does a conspiracy to injure, resulting 
in damage, give rise to civil liability? It seems to me that there is authority 
for that proposition, and that it is founded in good sense. . . There are
also weighty observations to be found in the charge delivered by Lord Fitz- 
(ierald in Reg v. Parnell. 14 Cox. C.C. 508. That a conspiracy to injure— 
an oppressive combination—differs widely from an invasion of civil right
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by a «ingle individual cannot be doubted. I agree in substance with the 
remarks of Bowen, L.J., and Lords Hrumwcll and Hannon in the Moyul 
case, 23, Q.B.l). 598, [1892] A.C. 25. A man may resist without much difficulty 
the wrongful act of an individual. He would probably have at least the moral 
support of his friends and neighbors, but it is a very different thing, (iis 

Lord FitzGerald observes) when one man has to defend himself against many 
combined to do him wrong.

The majority of the eases hearing upon the question are 
eases where certain persons conspired to procure another who 
was not a party to the conspiracy to break his contract, cases 
where the object of the conspiracy was to procure an employer 
of labour to dismiss certain employees or to refrain from employ­
ing others. Although it is not necessary to express an opinion 
upon the question I think from the view expressed by Ixird Mac- 
naghten which I have quoted that it might be reasonably con­
tended that where the employer conspired with others to the end 
that he should break a contract entered into by him both he and 
the others would be liable as co-conspirators to the other party 
to the contract for the damage thereby sustained by him.

In his particulars the plaintiff alleges that the defendant 
Lethbridge dismissed him from his employment and that defend­
ant Dennis confirmed that action of Lethbridge. It may be 
that those defendants had authority to dismiss him, but that 
authority would not give them or either of them the right, to dis­
miss him untler circumstances which would result in a breach 
of his contract with the company. If they did so under such 
circumstances the company would be liable to the plaintiff for 
their action and, for,anything that appears to the contrary in 
the statement of claim, it may be that the company in pursuance 
of the conspiracy charged, instructed these defendants to commit 
such a breach of the contract.

If the charge of conspiracy had been against the applicants 
alone and, had the claim against them been that they had to­
gether procured the company to commit a breach of the contract 
to the plaintiff’s damage there would undoubtedly have been a 
good cause of action against them. It may be open to the plain­
tiff to apply to amend his statement of claim by claiming, either 
alternatively or in substitution for his present claim, against the 
company for breach of its contract and against the applicants 
alone for conspiracy. Such claims may be joined in the same 
action under r. 15.
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l may here quote as applicable to this application. He days at 
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Will it lie said that this is a (raw* where there is no question of law to he 
argued? The counsel for the defendants, Mr. Aikins, has practically answered
that in the negative in the very lengthy and able argument which he addressed 
to this Court and by the formidable array of authorities from Kngland, 
Ontario and Manitoba which he marshalled before us. To my mind tin- 
authorities by no means leave the question beyond the pale of fair argument.

I would dismiss the application with costs including the costs 
of the proceedings in this division.

A p plication d ismissed.

QUE. HALCRO v. GRAY.

C. H. Queltee Court of Review, Archibald, A.C.J., Itabidoui and Mercier, ,1.1. June 
U. 191(1.

MoRTti.viK (§ VI A 70)—Hypothéqué—Default ci.ai hk Divisibility.
A provision in a mortgage (hypotheque), that u|m>u the borrower's 

failure to make payment tin- pro|>erty shall immediately vest in the 
lender, and all sums paid be forfeited as liquidated damages, does not 
vest the property in the lender, in discharge of the mortgage debt, in 
bar of the lender s right to sue for same, since under art. 1133 C.C. Que. 
he may elect between recourse under the penal clause or under the primary 
obligation; though the loan has been made by two |>crsons jointly it is 
a divisible obligation, and may be enforced by each separately.

Statement. Action on a hypothecary claim guaranteeing a loan of $900. 
The following clause in the deed gave rise to the litigation:—

It is a s|M-cial stipulation and condition hereof, without which these 
presents would not have l>een entered into or made, that in the event of the 
said borrower failing to pay the said sum, within 30 days from June 1 next, 
1915, together with all interest due thereon, that then and in such ease the 
said pro|*-rty shall immediately be vested in and liecome the absolute projicrty 
of the said lenders, without any notice, mine en demeure, or any formality 
whatsoever, and all sums paid on account thereof shall lie forfeited and held 
as liquidated damages by the said lenders.

Defendants refused to pay: firstly, because of the foregoing 
clause in the deed of sale. The defendant not having made his 
payments on the days agreed upon—plaintiff became ipso facto 
owner of the immoveables hypothecated, and therefore, paid in 
full. Secondly, because the loan on which the action was founded 
was made by the plaintiff for $900 and by one (’hevrier for $1,500, 
and was guaranteed en bloc by a single hypothec, which deed also 
contains the clause already recited. The obligation is therefore 
joint and indivisible and plaintiff could not alone sue for the re­
covery of his share.
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The Superior Court maintained plaintiff’s action on February 
10, 1916. The judgment of Demers, J., is as follows:—

Were the clause a pacte commissaire there is no doubt but that 
the plea would fail: Picard v. Renaud (1900), 17 Que. S.C. 353; 
Peloquin v. Cohen (1904), 28 Que. S.C. 193—Henrys (vol. 2, p. 
338). This last author shews that at all periods from the Roman 
times down to the present this clause has always been interpreted 
as a stipulation exclusively made in favour of the vendor. I am 
of opinion that by analogy the same conclusion must he reached 
in this case.

The defendant's plea may be summed up in these words: 
the obligation of the defendant is alternative—he may obtain his 
discharge either by paying in money or by abandoning the immove­
ables. This is not what the deed says. What he owes is a sum of 
money. Before the 30 days subsequent to the maturity plaintiff 
could sue him for the amount of the loan ; this would not be the 
ease if the obligation were an alterna one; for in that case the 
creditor by his conclusions would have been compelled to allow 
the defendant the choice between payment and abandonment.

This stipulation therefore as in the case of t he pacte commissaire 
is in favour of the vendor only.

For these reasons the action is maintained.
Defendant inscribed in review.
./. DeWitt, for defendant, appellant.
//. A. Hutchins, K.C., for plaintiff, respondent.
Robidoux, J.:—In order to decide the first question raised by 

the defendant , it is necessary to establish what kind of obligation 
the defendant contracted in virtue of the clause above cited. 
Is it a conditional obligation? An alternative obligation? A 
facultative obligation? Or is it not rather an obligation with a 
penal clause?

Is it a conditional obligation? Art. 1079 of the Civil Code 
defines the conditional obligation as that which “is made to 
depend upon an event future and uncertain, either by suspending 
it until the event happens or by dissolving it." It is the very 
existence of the obligation which depends upon a future event. 
So long as the event does not happen the obligation does not 
exist.

Was the obligation contracted by the defendant one depending

QUE.
C. R.
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upon an event future and uncertain? No. The obligation of 
the defendant to return to the plaintiff and Chevrier an amount 
which he borrowed from them existed at the very moment when 
the loan was contracted and depended on no eventuality. The 
defendant's obligation is, therefore, not a conditional obligation.

Was the obligation of the defendant an alternative one? 
The essence of the alternative obligation is thus laid down by 
Pothier (No. 248):—

l,<-s choses comprises dans l’obligation sont toutes dues, sans que néan­
moins aucune ne soit due déterminément. I/obligation est alternative, 
lorsqu’elle comprend diverses choses séparées par une particule disjunctive. 
Telle est l’obligation de vous livrer un cheval ou un boeuf.

It is of the essence of the alternative obligation that the debtor 
thereof is discharged by giving or doing one or other of the 
things undertaken, at maturity. The defendant did not have 
this right. Hence his obligation is not an alternative obligation.

Is the obligat ion of the defendant a facultative one? In the 
facultative obligation the person who is Ixmnd agrees to give 
or do one thing with the faculty of discharging himself by giving 
or doing something else than that promised. Different from this 
is the obligation of the defendant. At the expiry of the term 
granted for the reimbursement of the loan he did not have the 
privilege of discharging himself by offering instead of the sum the 
property hypothecated. His principal obligation at maturity 
could only he extinguished by payment of the sum of money.

Did he contract an obligation with a jamal clause? We must 
give an affirmative answer to this question.

In virtue of this clause defendant contracted two obligations: 
a princi|>al one and a secondary one. The princi]>al obligation is 
the return of the amount loaned, and the secondary obligation is 
to allow his creditors to become owners of the immoveables mort­
gaged in default of his reimbursing the loan in money at its matur­
ity. We find in this clause all the elements of obligations with the 
penal clause as defined in art . 1131 C.C.

The clause in the deed does not state that in default of pay­
ment at maturity the immoveables hypothecated shall become 
the property of the lenders with the result that the original claim 
will be extinguished. It simply states that in the event of failure 
to pay within thirty days after maturity the immoveables hypo­
thecated shall become the property of the creditors.
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In order that there he a penal clause it is not necessary t hut 
the word “penal” or “penalty” should he used. All authors 
are agreed on this point. The penal clause may result from other 
expressions having the same connotation. The words in the 
clause “that in the event of the said borrower failing to pay the 
said sum within thirty days” are equivalent expressions.

No doubt, conditional, alternative and facultative obligations 
resemble in some asjiects obligations with the penal clause; but 
they differ diametrically therefrom in other respects.

The obligation with the penal clause resembles the conditional 
obligation in that the penalty is due in tin; event of the inexecu­
tion of the principal obligation; but it differs from it in this: when 
the obligation is conditional it only arises u]xm the happening of 
an event, whereas in the case of a penal clause it exists from the 
very moment of the making of a contract.

There is analogy between the obligation with the penal clause 
and the alternative obligation. The alternative obligation re­
sembles the obligation with the penal clause in that it comprises 
two things either of which may be given at the option of the cre­
ditor or of the debtor, but it differs therefrom because the obliga­
tion with the penal clause carries two obligations which may 
both become equally exigible: a principal obligation and a second­
ary obligation.

There is also analogy between the facultative obligation and 
the obligation with the penal clause in that the debtor of a faculta­
tive obligation may obtain his discharge by giving something 
else than that which he undertook to give, but it differs therefrom 
because the creditor of a facultative obligation can only demand 
one thing; the debtor has the choice and not the creditor; whereas 
the creditor of an obligation with the penal clause can exact at 
his option either the performance of the principal obligation or of 
the secondary obligation without the debtor being able to dis­
charge himself by offering to his creditor one or the other.

It is only in the obligation with the penal clause that we 
find two obligations, the one subordinate to the other, and one of 
which, namely, tin; secondary obligation, only arises on the default 
of the debtor failing to fulfil his principal obligation. We find in 
the obligation of the defendant in this case the essential character­
istic of the obligation with the penal clause.

QMS. 
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Since the plaintiff is the creditor of an obligation with penal 
clause, there now remains but to see what recourse he may exer­
cise by virtue of this obligation.

Art. 1133 C.C. gives the answer:—
The creditor may enforce the performance of the primary obligation, 

if he elect ho to do, instead of demanding the stipulated |>enalty. But he 
cannot demand both, unless the penalty has been stipulated for a simple 
delay in the performance of the primary obligation.

Plaintiff, in claiming the amount due rather than the immove­
ables hypothecated, has exercised a recourse which the Code 
gives him in absolute terms.

The second question raised by the détendant must also be de­
cided in favour of the plaintiff. He bases his contention tliat 
plaintiff and Chevrier were bound to exercise together and by the 
same action their claim against him on the following clause of the
deed:—

The present loan is indivisible and may be claimed by the lenders in 
whol<> from each of the heirs of the borrower conformably to art. 1133 C.C.

This clause does not at all mean what the defendant wishes it 
to mean, but simply that if the defendant had died before the pay­
ment of his indebtedness, the plaintiff and Chevrier could claim 
the total amount from each one of his heirs instead of claiming 
separately from each heir his share.

The principle that joint creditors of an obligation divisible by 
its nature can exercise separately their recourse is not contested. 
Only where the object of the obligation is indivisible must they 
join to demand the performance thereof.

The defendant, therefore, fails on both grounds, and the judg­
ment of the Superior Court is confirmed with costs.

Appeal dismissed.
MILLER v. ALLISON.

Uritinh Columbia Supreme Court, Murphy, J. Ftbruary 28, 1917.

Conflict or laws tjj I C —-65)— Foreign divorce—Remarriage abroad.
Where a British subject domiciled in this country enters into a contract

of marriage during a temporary visit to a foreign country, the question of
the validity of marriage, as to essentials, not as to form, depends upon the
laws of this country.

Petition to set aside a marriage.
McDiarmid, for petitioner; Higgins, for respondent.
Murphy, J.:—At the time petitioner and respondent went 

through the form of marriage in the State of Washington, peti­
tioner was a British subject domiciled in B.C. The intended
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matrimonial domicile was B.C. It is to a British Court that 
application is being made to have this marriage declared a 
nullity. It is admitted that when the Washington ceremony 
was performed Allison, respondent’s husband, was alive, and 
domiciled in the State of Idaho. No authority need be cited 
for the proiH)sition that neither spouse can under British law 
contract a valid second marriage during the lifetime of the other 
spouse unless the first marriage has been dissolved by a Court 
of competent jurisdiction. On behalf of respondent, the prin­
ciple “a marriage valid where celebrated is good everywhere” 
is invoked, and it was strongly urged that therefore what I have 
to decide is whether the Courts of Washington would hold the 
Washington marriage valid or not. But this ]M>sition ignores 
the fact that Miller was domiciled in B.C. when the Washington 
marriage took place, and that the matrimonial domicile was 
intended to be B.C. When such is the case the decisions show 
the essential validity of the marriage is governed by the lex 
domicilii, (> Hals. 254. As put in Brook v. Brook, 0 H.L.C. 193, 
at p. 208:—

If the contract of marriage is such in essential us to he contrary to the 
law of the country of domicile, and it is declared void hv that law, it is to be 
regarded tut void in the country of domicile though not contrary to the law of 
the country in which it was celebrated.

Further in the same case, at p. 212, this language is used:
It is quite obvious that no civilized state can allow its domiciled subjects 

or citizens by making a teni|>orary visit to a foreign country to enter into a 
contract to be iierformed in the place of domicile if the contract is forbidden by 
the law of the place of domicile as contrary to religion or morality or to any of 
■ts fundamental institutions.

It follows necessarily, I think, that under such circumstances 
no Court of the country of domicile would allow the question 
whether the contract was so forbidden by the law of the place 
of domicile or the facts necessary to be decided to ascertain 
whether it was so contrary or not to be determined by the pro­
visions of the law of any foreign state or the view of any foreign 
Court. To rid herself of the difficulty of the first marriage, 
respondent sets up a decree of divorce obtained in the State of 
Oregon. I find as a fact that on the proven requirements of the 
law of that State, as set out in the testimony of John F. Ix)gan, 
the Oregon Court that puri>orted to grant this decree was without

B. V.
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jurisdiction. A year's continuous residence is required to found 
such divorce jurisdiction. The facts are that respondent was 
during the year in question really resident in Victoria, B.C., 
where she lived with Miller as his wife. She made a few transient 
visits to Oregon but remained in that State for only a few days 
on each occasion. This being so, had Miller and she gone through 
a form of marriage in B.C., after the Oregon decree was pronounced, 
I think a prosecution for bigamy would have been successful 
under our law. Applying then the principles of law hereinbefore 
cited, I am of opinion that, so far as British jurisdict ion is concern­
ed, the pretended Washington marriage was a nullity because 
respondent was at the time it took place the wife of Allison.
I am far from saying that the Courts of either Washington or 
( )regon would take any different view, given the facts as stated 
herein, but as already stated I hold the views of either of said 
Courts are wholly irrelevant as are also any questions as to 
what are the laws of Oregon and Washington in the premises 
other than the provisions of the Oregon statute conferring juris­
diction in divorce. The case of Andrews v. Russ, 14 P.D. 15, 
shows that the question of how far Miller may have been a 
party to the deception practised on the Oregon Court can have 
no bearing on the decision this Court must pronounce.

There will be a decree that the pretended Washington marriage 
is a nullity.

ANNOTATION

H V A. B. MORIN K. K.C.
(Cuiwultiog Editor. D.L.R.)

The judgment in this fiction was wrong.
When site procured a divorce in Oregon, the respondent was domiciled in 

Idaho. The whole question of the validity of the divorce depends upon the 
law of Idaho in reference thereto.

“The English Courts will recognize the binding effect of a decree of divorce 
obtained in a State in which the husband is not domiciled if the Courts of his
domicile would recognize the validity of the decree:” Armiingcx. A At. [lfKH’t].
I'.D. 135.

The petitioner, a British subject, residing and domiciled in Victoria, B.C., 
went through a form of marriage with respondent in the State of Washington. 
T.S.A. and returned to Victoria to reside.

The respondent also resided in Victoria, B.C. prior to and at the time of 
the ceremony with petitioner, but her husband, during the same period, and 
at the time of the ecremonv, was domiciled and resident in the State of Idaho. 
I 8 I

Prior to the said ceremony the petitioner made transient visits to the State 
of Oregon. V.S.A., and succeeded in obtaining from the Courts of that State 
a decree of divorce.
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It was found a# fact by Murphy, J., that by the law of Oregon, one year's 
continuous residence in the State is necessary t o give its Courts jurisdiction to 
decree divorce, and that the petitioner had not so resided for the requisite

The jurisdiction 01 the B.C. Court to declare the form of marriage between 
petitioner and respondent null and void cannot be questioned, for petitioner 
was domiciled in British Columbia at the time of the marriage, and of the 
trial, and the respondent, who resided there, claimed to be domiciled there 
also, hv virtue of the alleged marriage to petitioner.

The cpiestion, however, of what laws were to be regarded in deciding upon 
the validity of the ceremony of marriage is quite a different one from that of 
jurisdiction, and, with respect, it cannot be conceded that the reasoning by 
which Murphy, J., reached his conclusion was altogether sound.

He quoted Brook v. Brook, ft H.L.C. 111.3. that the essential validity of a 
marriage is governed by the law’ of the domicile, not the law of the place of 
marriage, as.authority for his holding that as the petitioner was domiciled 
in B.C., the Courts there could construe and apply the law of Oregon as to 
divorce, but that was a case in which the capacity of a person domiciled in 
England to contract a marriage outside of it was in question, and here there 
was no question whatever as to the capacity of the petitioner, the party domi­
ciled in B.C., but of thercs|>ondcut, whose domicile was in the State of Idaho 
at the date of the ceremony with petitioner. The question before Murphy, 
J.. was not, was the petitioner capable of marriage, for that was undeniable, 
but was the respondent capable, and the answer to that depended upon the 
other question, had she been validly divorced according to the law of her 
domicile?

“The validity of a divorce depends u|x>n the lex domicilii." (Kversley, 
3rd ed.. 482). “The domicile for the time being of the married pair when the 
question of divorce arises affords the only true test of jurisdiction to dissolve 
their marriage, and such a divorce will be recognised by the English Courts 
even if grunted for a cause which would not have been sufficient in England." 
(Baler v. Baler, [1906), P.D. 200.) “The domicile of a married woman is thesame 
as that of her husband." (Brown and Wattson Divorce, Nthed., 7). The domi­
cile of the respondent's husband at the time of her divorce was in Idaho. If the 
divorce was legal there, it was legal in British Columbia. In that case, she had 
capacity to marry, according to English law, and the marriage in the State of 
Washington, if valid as to form, was valid in British Columbia, ami |»etitioner 
became her husband.

Murphy. J., regarded as irrelevant, the question as to the law in the States 
of Washington and Oregon, except as to the statute of Oregon requiring 
residence by a petitioner, because of his reading of the decision in Brook v. 
Brook (xu/tra). and gave no consideration whatever as to the law of Idaho. 
But this was the real question, was the Oregon divorce of a woman domiciled 
in Idaho legal by the laws of Idaho? That was, of course, a question of fact 
within the authority of Murphy, J., to decide, but no evidence concerning it 
appears to have been given at the trial, and therefore, upon appeal, this case 
should be sent back for a new trial. It is not unlikely that, according to the 
laws of Idaho, the divorce granted in Oregon, in this case, would be nul and 
void, on the facts as found by Murphy, J.. but Idaho Courts might consider 
that the apparent defect in the jurisdiction of the Oregon Courts, on the ground 
of non-residence for the statutory period, was cured by the appearance and

Annotation
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Annotation, submission of the hushiind, ami the law of Idaho was a question of fact as to 
which evidence should have been given and a finding made by Murphy. J. 
To illustrate that this wan the real point—suppose that by the law of Idaho, the 
Oregon divorce was good, the husband would be free to marry, and the wife 
also; per contra, if the law of Idaho were otherwise. Suppose Idaho refused to 
recognize the Oregon divorce of parties domiciled in Idaho, the husband 
would still be bound in Idaho, and the wife also, but according to the judg­
ment of Murphy, J.. the wife would be free in B.C. to marry again, if by the 
laws of ( >rcgon the divorce were good. The question as to the validity of the 
divorce according to the laws of the State of Washington, where the form of 
marriage between |>etitioner ami respondent was gone through, was of course 
unimportant, though much argued, apparently, by counsel for respondent, 
for the validity of the form gone through was not questioned. A foreign 
marriage, good as to form, will be recognized in our Courts, if not prohibited 
by consanguinity, affinity or previous marriage. (Everslev. 3rd ed.. 105.) 

Domicile.
In all actions involving the validity of foreign divorce an absolutely vital 

question is. what was the domicile of the husband at the time it was procured? 
No divorce is entitled to recognition in another State unless the Court had 
jurisdiction by reason of the bonû fuie and permanent domicile: LeM. v. LeM.. 
118951 AX'. 531 ; Re Sinclair, 118971 A.C. 401».

“The domicile . . . when the question of divorce arises affords the
only true test of jurisdiction to dissolve their marriage (Baler v. Hater. (19001. 
I*. 209; Ramon v. Ramon, 27 T.L.R. 515).

“The English Courts will recognize as valid the decision of a competent 
foreign Christian tribunal dissolving the marriage of a domiciled native in 
the country where such tribunal has jurisdiction. {Homy v. Farnie ( 1880). 

l* III issj, s \ c i,
It is recognized in Hater v. Hater (su/tra), at p. 217, that the question of 

nationality is of no iiiqiortance. (See Eversley on Domestic Relations. 3rd
C.l . tv;

The decree of a foreign Court, which has jurisdiction, can undo an English 
marriage on grounds short of those essential in England. Hater v. Hater, 
n niera-, Haney v. Far nia, nupra] LeMesurier v. IsMexurier, xuj/ra.

Three important considerations present themselves in each action involv­
ing domicile: (1) w hat is domicile; (2) how is it acquired ; (3) how lost.

As to (1):— What is It? *
Domicile is resilience at a particular place with intention to reniai - 

there permanently, or indefinitely. ( Law of Domicile: Phillimore.) Residence 
in the place which is in fact the (lermanent home. (Conflict of Laws: Dicey). 
Habitation in a place with intent to remain there forever, unless some circum­
stance should occur to alter that intention. (Whicker v. Hume and others 
( 1858), 7 H.L.C. 124.) Domicile is a combination of residence and an inten­
tion of remaining for an indefinite time. (Lord v. Colvin, 28 L.J. Ch. 366; 
Eversley, 3rd ed.. 472.)

Domicile is sub-divided into three classes:—(a) of origin, (b) ascribed 
by law, (c) of çhoice.
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The last domicile of a minor continues after minority ceases until changed 
by his own act. No |)erson can be at any time without domicile, or have 
more than one. If the domicile ascribed by law (that of the parents), or 
acquired by choice, be abandoned, the domicile of origin revives. It does 
so easily. [Hempde v. Johnstone, 3 Ves. HIM; Hodgson v. De Heuuchesne, 12 
Moo. P.C. 285.) There is a presumption of law against an intention to aban­
don the domicile of origin {Ibid).

(b) Domicile is ascribed by law lor married women and minors.
As to (2): How Acquired.

(c) A domicile of choice is acquired by an inde|>endent |ierson by resi­
dence in a place with an intention of remaining |H*rmanently, or for an in­
definite time. There must be a fixed and settled intention of abandoning 
the domicile of origin. Mere length of residence abroad (and employment 
there) is not sufficient evidence of this intention {W’inans v. A. G., [19041 
A.C. 287; Huntley v. Gaske.ll, (1906) AX'. 66). It is an inference of law de­
rived from the fact of a man fixing voluntarily his sole or chief residence in 
a particular place, with an intention of continuing to reside there for an 
unlimited time. {Vdney v. Udney, L.R. 1 Sc. App. 441.)

In C. v. C. {post, p. 161), Middleton, J., said: "Looked at in the light 
of all the events, there is much to lead to the conclusion that (the husband) 
never in fact changed his domicile of origin. He seems to have been a rolling 
stone, moving in the direction of least resistance, ami making his abode 
where it was easiest to obtain a living, but this is not the way in which the 
matter (of domicile) should be approached." It is submitted that this was 
the very way to approach the matter, and that the conclusion, subsequently 
reached, that the husband acquired a domicile, was absolutely inconsistent 
with the doubt that he had abandoned his domicile of origin. No person 
can have two domiciles (Dicey), so that if that of origin hqd not been aban­
doned, one of choice was not acquired. The presumption is against abandon­
ment of the domicile of origin, and the existence of a doubt about it should 
be conclusive against it. To say that a man is a "rolling stone" is equivalent 
to saying he had not an acquired domicile. How can "a rolling stone" 
have a |>ennanent home ?

Domicile is an inference of law, but intention a question of fact the 
difficulty of deciding as to whether a domicile of choice has been acquired 
is in shewing the intention to remain where residence is taken up, or of re­
linquishing a domicile in existence. (He Stern, 28 L.J. Ex. 22») The onus 
of proving an intention to abandon a domicile of origin rests on those who 
assert it (Briggs v. liriggs (1880), 5 P. D. at p. 164; Jones v. City of St. John.
( 1899) 30 Can. N.C.R. 122; Seifert v. Seifert. 23 D.L.K. at p. 445; Huntley 
v. Gashell, (1906] A.C. 56; Winans v. .4. G. (supra.)

The question of intention being one of fact, it will be profitable to consider 
what acts have and have not been regarded as proving intention. In Hater 
v. Hater, su/tra, intent ion to acquire a permanent home in New York was based 
upon evidence that a husband had left England without an intent of returning, 
had renter! and lived in a house in New York, and had l>ecome naturalized 
there. In LeMesurier v. LeMesurier, supra, it was held that a "permanent" 
residence was necessary to prove intention, and that bond fide residence alone 
did not give "the degree of permanence required." Firebrace v. Firebrace, 
4 P.D. 63, may be usefully perused for its collection of facts regarded as of 
value in deciding as to intention.

English Courts were formerly inclined to rule that an English marriage

Annotation.



150 Dominion Law Reports. 33 D.L.R.

Annotation, was indissoluble by a foreign Court of the domicile. (LoUey's case, Russ. & 
Ry. 237; see arg. in Haney v. Farnie (su/wa.) This rule has finally given 
place to the broader one, that “the domicile for the time being of the married 
pair affords the only true test of jurisdiction to dissolve their marriage” 
(LeMcsurier v. LeMesurier, (su/ira); Hex v. Wood*, 6 O.L.R. 41, 7 Can. 
Cr. Cas. 226).

Nevertheless, it is important to note that the prevailing reason for this 
changeof view was that “the differences of married people ought to be adjusted 
in accordance with the laws of the community to which they belong (by dom­
icile)” < Hater v. Bator, su/ira). In ascertaining what is the true domicile, 
English Courts construe that word in its English sense. In many States in 
America, residence and domicile are not clearly distinguished Hater v. 
Hater, su}tra, at p. 214). In some .States, “residence” is by statute made 
sufficient to found jurisdiction to grant divorce. Such a divorce would not, 
it is suggested, be recognized in any English Court if the domicile were shewn 
to be elsewhere when the divorce action was instituted, unless, indeed, it 
was in a country which would recognize the divorce (Arm it aye v. .4. 
Kuyiru). Certainly it would not be recognized if the domicile were in any 
English jurisdiction.

In Hex v. Wood, 25 O.L.R. 63, 19 Can. Cr. Cas. 15, there was a prosecu­
tion for non-sup|x>rt of wife. The defence was a divorce obtained in the 
Ohio Courts. The defendant was married in Ontario, in 1903, and the 
divorce procured in 1910. The jury had found that the defendant did not 
acquire an actual and permanent domicile in Ohio. In the jivlgment of the 
Court, delivered by Meredith, J.A., it is said: “There is nothing, in the de­
cree or otherwise, to shew that the question of domicile was considered in 
the Ohio Court, or that the jurisdiction of that Court, to pronounce such 
decree, at all deluded upon domicile; and, if there had been, 1 am far from 
thinking that such facts would have precluded the Courts of this province 
from inquiry into the fact, or from dealing with the rights of the parties upon 
their own findings reflecting it.’

It follows from the jealous care which English Courts have always 
shewn for the parties to English marriages, from the slow growth of the rule 
which now recognizes dissolution by foreign Courts of such marriages, from 
the insistence that "domicile” shall not be confounded with “residence,” 
but shall be construed in the English sense, and that it shall be “real," "bond 
fide,” “permanent” and "existing" when the proceedings for divorce are 
taken, that the burden of proof upon one who asserts the validity of a foreign 
divorce is a heavy one, and that if doubt exists, it should be resolved against 
the divorce. Wilson v. Wilson, 2 1\ 435; Hell v. Kennedy, 1 Sc. App. 307; 
Wadsworth v. McCord. 12 Can. S.C.R. 469; Manning v. Manning, L.R.

p m
Residence alone is not sufficient for domicile. There must be the neces­

sary animus manendi. The change of domicile must be with an intention 
to make the place the main and |iermanent establishment sine animo revertendi. 
Hadlane v. Eckford, L.R. 8 Eq. 631; Hoskins v. Matthews, 8 De G. M. & G. 
13; Atty.-Gen. v. Dunv, 6 M. & W. 511 ; He Capdcvielle, 2 II. &G. 985; O’Meara 
v. O'Meara, 49 Que. S.C. 334; Adams v. Adams, 11 W.L.R. 358.

Neither length of time nor intention, taken separately, will do to estab­
lish a change of domicile, although the two taken together may work a change. 
The residence of a travelling salesman for the |>eriod of one year and a month,
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coupled with his affidavit of his intention as to permanent residence, does not Annotation, 
establish a sufficient change of domicile for jurisdictional purposes in a 
divorce proceeding. 1 Valcotl v. Walcott (1915), 23 D.L.It. 261, 4s X.S.R. 322.

In Adams v. Adams, 14 B.C.R. 301, the (letitioner, in 1895, when ag<‘d 
about 19, came from Ontario to British Columbia, where he s|>ent some 3 
or 4 years in different places. In 1899 lie married, and at once removed to 
the Northwest Territories. In 1907, satisfied of his wife's infidelity, he made 
her leave for New York. In autumn, 1908, he returned to Vancouver, and 
took a position in a mercantile house. In January, 1909. he filed a jietition 
for divorce, alleging domicile in British Columbia. It was held that no 
domicile was acquired to enable him to sue for divorce.

Retaining projierty in the domicile of origin, or attending and managing 
the paternal estate therein, shews an intention not to abandon it. In Lord 
v. Colvin, 4 Drew 366, a |arson born in Scotland, resided many years in 
India, returned to Scotland and lived in his paternal estate for 0 years; then 
resided in France for 6 years. He was said to have preferred France, and to 
have been annoyed by his neighbours in Scotland. He had handsomely 
furnished apartments in Paris. He never let his paternal estate, and attended 
to the nymugement of it. It was held that he had not abandoned his Scotch 
domicile. See also Maxwell v. M'Clurc, 3 Macq. II.L. 852.

As to (3): Reversion to Domicile of Origin.
Slighter evidence is required that a man intends to abandon an acquired 

domicile than that he intends to abandon a domicile of origin. Lord v.
Colvin, 28 L.J. Ch. 361. This is doubtless because the Courts of the domicile 
of origin have what may be called a natural jurisdiction, ami inasmuch as 
they unwillingly concede loss of jurisdiction where a party has acquired a 
foreign domicile, they gladly assert a return to the domicile of origin, the 
burden of proof to establish an acquired foreign domicile disap|iears when an 
abandonment of it, and a return “home," is proposed.

Akin to this rule, and the reason for it. is the doctrine recently established, 
that “the rule that ‘the domicile of the husband governs the jurisdiction in 
suits for dissolution of marriage,' may be departed from in proper circum­
stances,” i.c., where nullity has already been declared in the Courts of the 
domicile. Ogden v. Ogden [1908] P.D. at p. 82-3; Slat halo* v. Stalhatos,
119131 P.D. 46; Montaigu v. Montaigu. 11913] P.D. 154.

C. v C.
Ontario Supreme Court, Middleton J. January S3, 1917.

Conflict of lawk (6 I C —65) Foreign divorce.
The exercise by a foreign Court of the general jurisdiction it isadmitted 

to have under h recognised by Knglidi law will not be inquired
into in proceeding* in English Court*.

[Pemberton v. Hughes, [1899J 1 Ch. 781.|

Action for alimony.
Bain, K.C., White, K.(\, and M. L. Cordon, for plaintiff.
Dewart, K.C., and Harding, for defendant.
Middleton, J. :—The plaintiff sues for alimony—the defendant 

admits the plaintiff’s right to alimony if there was a valid marriage.
The plaintiff obtained a divorce by the decree of the Supreme

Statement.

Middleton, J
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Court of Cook County, Illinois, on May 2, 1896. Five days 
S. (’. later, on May 7, 1806, she married the defendant. The validity

C c of the marriage depends upon the domicile of the parties at the
Middïëïïïn i t'*mo institution of the proceedings in Illinois leading up

to the divorce.
The law upon this question had for long been slowly crystal­

lizing and finally came to rest in the authoritative decision of 
the Court of Appeal in England in Safer v. Baler, [ 1000], P.209. 
As stated in theheadnote: “The domicile for the time being of 
the married pair when the question of divorce arises affords the 
only true test of jurisdiction to dissolve their marriage and the 
Court of the bond fide existing domicile has jurisdiction over 
persons originally domiciled in another country to undo a marriage 
solemnized in that other country and such a divorce will he recog­
nized by the English Courts even if granted for a causé which 
would not have been sufficient to obtain a divorce in England."

This is in strict conformity with the earlier decisions of Harvey 
v. Farnie (1882), 8 A.C. 43, and Le Mesurier v. Le Mesurier, 
[1895], A.C. 517, though it somewhat extends the effect of these 
cases.

The plaintiff and her first husband were originally domiciled 
in Ontario and were married at Ingersoll, Ontario, on 5th July, 
1886. They made their home in Ontario until the husband, 
who was then out of work, went to Chicago, in September, 1892, 
his wife following him in June, 1893. While in Chicago he so 
misconducted himself as to justify divorce. Finally, in July, 
1895, his wife left him, returning to Ontario. A week or so 
later he also came to Ontario—being summoned by wire owing 
to the illness of his father, who was then thought to be dying. 
He did not intend to stay in Ontario, but his father did not die 
as soon as expected, his death taking place on February 16, 1896. 
During his stay here his wife lived with him, but he again mis­
conducted himself, and his wife finally left him. Divorce pro­
ceedings were instituted by her in Chicago, on March 16, 1896, 
and the bill was served on the husband in Chicago, on March 
17, 1896. No defence was entered, and the case was heard on 
the oral evidence produced for the plaintiff, on 24th April, anti 
the decree pronounced on May 2, 1896.

The husband inherited some projierty upon his father’s death,
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and stayed in Ontario to manage it—and abandoned his intention 
of returning to Chicago. In the fall of 1895. he met a lady, 
whom he married in Ontario on July 1. 1896, assuming that his 
wife’s divorce set him free from his first marriage. After this 
marriage lie lived some years in Ontario, when, having sold his 
property, he returned to the States, residing in various places, 
and finally was divorced from his second wife, and married a 
a third time.

Looked at in the light of all the events that have happened 
there is much to lead to the conclusion that lie never in fact 
changed his domicile of origin. He seems to have been a rolling 
stone, moving in the direction of least resistance, and making 
his aliode where it was easiest to obtain a living, hut this is not 
the way in which the matter should lie approached.

I must determine whether, when he went to Chicago in 1892. 
he went with the fixed intention of making it his permanent 
home. I think he did. This is in accordance with his own 
evidence, and the evidence of the plaintiff. The subsequent 
course of events must be looked at to test, the evidence, but in 
it there is nothing inconsistent with a change of domicile in 1892.
h, Béfmi v ,7. (1914), 91 D.Î .R. 140,82 O.LR. 488, I n-
viewed with care the law relating to change of domicile, and 
noticing would lie gained by repeating it here.

Then, finding that in 1892 the “married pair” had acquired 
a domicile of choice in Chicago, that domicile was not changed 
until after the decree had been pronounced.

The validity of the Chicago divorce is attacked upon the ground 
of fraud upon the Court of Illinois. This question is again deter­
mined by the decision in Hater v. Hater (.supra), for it was there 
held that: “A divorce granted by a foreign Court being a judg­
ment affecting the status of the parties stands upon the same 
footing as a judgment in rent, and therefore cannot be set aside 
in this country even on the ground of fraud, by a person who was 
no party to the proceedings in which the judgment was pro­
nounced.”

The effect of this is that the defendant here cannot he per­
mitted to indirectly attack this Chicago decree to which he 
was no party—by it the marriage was dissolved and the status 
of an unmarried woman was conferred upon the plaintiff. At 
this point of time the defendant had no right to complain. He

ONT.
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accepted the situation, and married the plaintiff upon the faith 
of the status thus conferred upon her, and it would be a monstrous 
thing to hold that this marriage conferred upon him any status 
to attack the earlier divorce, and so annul his marriage.

But quite apart from that I have perused the evidence taken 
in Chicago, and it is clear that no fraud was practised u]>on the 
Court. All the material facts as now disclosed upon this trial 
were before the Chicago Court.

It is not easy to follow the line of attack on the Chicago 
judgment. The statutes of Illinois referred to by Mr. Patterson, a 
Chicago lawyer, called for the defence, do not require domicile 
in the sense that that term has in international law, but resi­
dence merely. Cane law has established that this residence, 
though not equivalent to domicile, is not to be a merely transient 
stay “there must be some intent of ]>ennanent business or stay.” 
Way v. Way, 04 111. 400.

My finding of a Chicago domicile includes a finding of such 
an animus manendi, and 1 am satisfied that the learned, careful 
and experienced Judge who presided at the trial was also satisfied 
of his jurisdiction.

The statute quoted by Mr. Patterson, R.S.I. eh. 40, secs. 2 
and 5 (identical with the law then in force), provides:—

“(2) No person shall be entitled to a divorce in pursuance of 
the provisions of this Act who has not resided in the State one 
whole year before the filing his or her bill or petition, unless 
the offence or injury complained of was committed within this 
State or whilst one or both parties resided in this State.”

“(5) The proceedings shall be had in the County in which 
t he complainant resides, but process may be directed to any County 
in the State."

The temporary absence of the married pair in Ontario without 
any intention when leaving of abandoning the Chicago residence 
did not, I think, defeat the jurisdiction—and beyond this the 
offences or injuries complained of were committed within the 
State, and whilst both parties resided in the State. That 
subsequent offences were committed out of the State seems to me 
immaterial.

The question of status of individuals must be capable of deter­
mination by the Courts or other appropriate tribunals of some 
country, and the fundamental principle recognized by international



33 D.L.R.] Dominion Law Reports. 155

law, as already shewn, is that this is the function of the tribunals 
of the domicile, and much may lx- said in favour of the view that 
when once the domicile is ascertained, the inquiry ought to end, 
and the decision of the Court of the domicile ought to be accepted 
without further inquiry.

It has been suggested by a very learned author (Dicey, 22 
L.Q.R. 210), that the question is still open, and that, when it 
has been found that the foreign Court has, by reason of domicile, 
from an international point of view, jurisdiction to grant a divorce, 
it may be open to an Knglish ( Nmrt to consider whether the foreign 
Court had jurisdiction under the foreign law to entertain the suit.

1 am, however, of the opinion that when once it is made to 
appear that the foreign Court has a general jurisdiction over the 
subject with which it has dealt, and that the persons with whose 
rights and status it has dealt were so resident within its jurisdic­
tion as to be properly subject to the authority of the foreign state, 
and to owe to it such allegiance as to entitle its Courts to assert 
jurisdiction over them—then our Courts ought never to attempt 
to enquire whether this jurisdiction has been properly exercised. 
This is, 1 think, tin; effect of Pemberton v. Hughes, 118911], 1 Ch. 
781-790.

If the inquiry is o]>en, then I think the Chicago Court had 
jurisdiction. The only evidence before me failed to raise in my 
mind any doubt upon the question.

The question was carefully considered by a competent solicitor 
at the tune. The importance of it was realized by all concerned, 
including the defendant, who contemplated marriage with the 
plaintiff if she secured her divorce, and 1 have no doubt that at 
that time it was honestly thought by all that the domicile was in 
Chicago, and that the Illinois Court had for that reason jurisdic­
tion.

It was faintly suggested in argument that the suit in Illinois 
was collusive. There is absolutely no evidence to justify this 
contention.

It is not unimportant to note that when the defendant ob­
tained the marriage license in Ontario, on 7th May, 189t>, he 
described his intended wife as residing in a suburb of Chicago.

The plaintiff is entitled to alimony—unless the parties agree 
that there must be a reference to the Master to fix the amount.

The plaintiff is also entitled to her costs. I award these as
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between solicitor and client, and intend by this award to give to 
her as wide a remedy for costs and as near an approach to indem­
nity as the Court has power to afford.

February 20, 1917. Motion by the plaintiff to vary the 
minutes of the judgment in an action for alimony.

M. L. Gordon, for plaintiff ; It. T. Harding, for defendant.
Middleton, J., in a written judgment, said that the plaintiff 

claimed permanent alimony from t he date of the writ of summons, 
less any sum paid for interim alimony; but there was nothing to 
justify the claim. Where interim alimony has l>een ordered, 
permanent alimony runs from the date of the judgment only— 
following the English practice, whioh is set out in a Rule.

The learned Judge awarded the plaintiff “costs as between 
solicitor and client,” and in his reasons for judgment expressed 
the hope that the plaintiff’s costs might be liberally taxed so as to 
afford the plaintiff as near an approach to indemnity for costs 
properly inourred as was practicable. The learned Judge was 
now asked to emlxxly in the formal judgment some provision 
going beyond the expression “costs as between solicitor and 
client.” He could find no authority for so doing, and he did 
not think that he should in any way interfere with the respon- 
sible duty of the Taxing Officer in determining what costs were 
reasonably anil properly incurred.

The obligation of the husband to pay his wife's costs rests upon 
his matrimonial obligation. She cannot impose u]»on him an 
obligation lievond what is reasonably necessary for the assertion 
of her rights; but the Taxing Officer ought to consider what has 
been done; in the endeavour to assert her rights, sympathetically 
rather than critically, and in the light of the fact that there is no 
other way in which the plaintiff’s solicitor can secure payment, 
unless the wife encroaches on her alimentary allowance or her 
friends come to the rescue.

An endeavour must lie made to afford the wife protection, 
but no undue burden must he cast upon the husband by any 
costs incurred through overcaution or extravagance upon the 
part, of the wife.

An Act to Revise the Law in Relation to Divorce.
Section I. Bo it onseted by the People of the Stato of Illinois, repre- 

sonted in tho (lonoral Assembly, that every ease in whieh a marriage has been 
or hereafter may l>e eontraeted and solemnized between any two persona, 
and it shall lie adjudged in the manner hereinafter provided that either party
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at the time of such marriage was and continues to la* naturally impotent ; 
or that he or she had a wife or husband living at the time of such marriage, 
or that either party had committed adultery subsequently to the marriage, 
or has wilfully deserted or absented himself, or herself from the husband 
or wife without any reasonable cause, for the space of two years; or has been 
guilty of habitual drunkenness for the space of two years; or has attempted 
the life of the other party by |M»ison or other means shewing malice; or has 
lwen guilty of extreme and repeated cruelty; or has been convicted of felony 
or other infamous crime, it shall be lawful for the injured party to obtain a 
divorce and dissolution of such marriage contract.

.Section 2. No |wrson shall be entitled to a divorce in pursuance of the 
provisions of this Act, who has not resided in the State one whole year next 
before filing his or her bill or petition, unless the offence or injury complained 
nf was committed within this State, or whilst one or both of the parties re­
sided in this State.

Section The Circuit Courts of the mqieetive countries and the 
Superior Court of Cook County shall have jurisdiction in all cases of divorce 
and alimony allowed by this Act.

Note.—The Illinois statute requires residence in the State for one year 
mjet injure the commencement of proceedings, to give jurisdiction, or com­
mission within the State of the offence complained of, or whilst one of the 
parties resided there. In this instance the complaint made was of an offence 
committed in Chicago whilst the parties resided there, but this had tarn 
condoned by subsequent cohabitation in Ontario. The later offences if 
conclusively proved would revive the cause of action which had been abated 
by the condonation. (Moorhouxc v. Mo.rhouae, 90 III. App. 401; Sharp v 
Sharp. 1 Iti 111. 509.) If no mention of the condonation and subsequent offence 
were made in the |ietition, a fraud was practised on the Illinois Court, by 
suppression of the truth, yet Middleton, J., says : “The offences complained 
of were committed in Chicago. . . All the material facts were before the
Chicago Court. . . That subsequent offences were committed out of
the State (after condonation of those complained of) seems to me immaterial ;" 
that is, that it was immaterial to mention the condonation, and prove the 
offences which revived a lost right of action. The truth is. that unless later 
offences had revived the cause of action alleged, that cause was lost by con­
donation, and therefore the late offences were not only material, but without 
strict proof of them no decree could have been procured. In alleging these 
offences, Middleton. J.. seems to have relied U|s>n the undisputed evidence 
of the wife, on a |>oint not at issue in C v. C; since it is unlikely that the husband 
in his evidence in C. v. C. was asked or admitted these later offences.

The question of domicile of choice was vital in this case, because the 
marriage was “English,'* in that sense of the word which makes the English 
Courts so jealously regard proof of acquired domicile. The marriage had 
Ih-cii celebrated in Ontario, between parties domiciled there, who continued 
to reside then* for years, and returned there after a brief and unhappy resi­
dence in Chicago. The husband had gone to Chicago to get work, he gave 
up his job to wait upon the death of his father in Ontario, and he remained 
there in charge of property he then acquired, and was actually residing 
then* when the divorce proceedings were commenced, going to Chicago for 
the purpose of being served with the pa|w*rs which initiated the proeeedings
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Five days after the divorce was granted, the divorcee married again, and a 
few months later the divorced husband also married a woman he had met 
lief ore the divorce. Middleton, J., said there was no proof of “collusion"; 
it can hardly be said there was no proof of mutual “accommodation." Middle- 
ton. J., also said: “There is much to lead to the conclusion that the husband 
never in fact changed his domicile of origin (Ontario). He seems to have been 
a rolling stone moving in the line of least resistance, making his abode where 
it was easiest to obtain a living.” That language seems to very exactly 
describe the facts, yet, the Judge found that a domicile in Chicago had lieen 
acquired, ami a domicile is required to be “permanent," “bonâ fide,” “real" 
and “existing," to use the language of the ruling eases, in order to give juris­
diction which Knglish Courts will recognise.

The question of reversion to the domicile of origin was not dealt with 
by Middleton, J.. except that he says: “The temporary absence of the married 
l»air in Ontario, without intention of abandoning the Chicago residence, 
did not, I think, defeat the jurisdiction, and beyond this, the offences or 
injuries complained of were committed in the State whilst both resided 
there." This seems misleading, for the wife “left him” in Chicago, and went 
to Ontario and they did not live together again until he came to Ontario. 
When she did return to Chicago, it wits temporarily, for the sole purpose of 
getting a divorce. Furthermore,reversion to domicile of origin would result 
from the husband's abandonment of the Chicago domicile of choice, and while 
the fact that tin offence was created in Chicago whilst the married pair 
resided there would give statutory jurisdiction to the Chicago Court to 
decree a divorce (sec. 2), Knglish law does not recognise jurisdiction baaed 
on anything else than "domicile," within the Kngish meaning of that word. 
The Judge therefore mixed two matters, in the words just quoted.

What the intention of the husband was in leaving Chicago, or what 
intention he had formed as to domicile, prior to the application for divorce, 
should he gathered from his acts ami surrounding circumstances, and not 
from his own evidence, since the manifest necessity he was under of justifying 
his own conduct made his evidence untrustworthy (per Cairns, C., in Bell 
v. Kennedy, (1868) L.R. 1 Sc. & l)iv. 313). Middleton, J., says: “Thehusband 
inherited some projierty upon his father's death (February), and stayed in 
Ontario to manage it, and abandoned his intention of returning to Chicago.
. . Divorce proceedings were instituted in March. . . Afterwards lie 
lived some years in Ontario.” The fact that the decision to remain in Ontario 
was caused by the need of caring for the property acquired in February, 
establishes almost conclusively that the intention to abandon the Chicago 
domicile was formed before the divorce proceedings were commenced in 
March. If so, the domicile of origin (Ontario) hud revived, and English 
law would not recognise any jurisdiction in the Chicago Courts to decree the 
divorce (6 Hals. 193). To admit that it was the coming of the property 
into his |K>ss<>ssion which caused him to decide to remain in Ontario, and then 
to postpone the date when he formed that intention until he had gone to 
Chicago to be served with the divorce paper, is too accommodating altogether. 
It seems quite clear that both parties wanted a divorce, that it would be 
difficult to get it from the Canadian parliament, and that to allege a con­
tinuing domicile in Chicago was very tempting.

The concluding remarks of Middleton, J., that because all the parties 
concerned knew what they were about when the divorce was obtained.
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there should be a conclusion favourable to the legality of the decree, suggests Note, 
the existence of an estoppel against the defendant, but the public interest 
is the main thing to l>e guarded, and estopjiel has nothing whatever to do 
with the matter. If all the parties hnew what they were about, there could 
be no estoppel of one by the other. A marriage claimed and denied on the 
ground of an existing marriage; a foreign divorce pleaded, and its legality 
denied for want of jurisdiction; the question of law should he settled on prin­
ciples aimed only to preserve the morality of married life.

The unusual directions a* to costs given in the main judgment. con­
sidered in the light of the later explanation, evidence a very keen and not 
unnatural sympathy by Middleton, J.. with the p‘ ' IT. and suggest that his 
findings were influenced thereby. “Hard cases make bud law." and no 
harder cases arise perhaps than eases of this kind; judgments establishing 
the nullity of proceedings long lief ore inevitably impose hardships; never­
theless preservation of the public interest in the binding nature of the marriage 
tie and strict examination of all foreign divorce, will in the end prevent more 
private suffering than will regard for the hardships of particular instances

COCKBURN v. TRUSTS AND GUARANTEE CO. ONT.

Ontario Supreme Court, Apftellatc Division, Meredith, C.J.O.. Marl arm. Mayn 8. (’. 
and llodyirut, JJ.A January Id, 1917.

Master a\i> servant (| I C—10)—Breach nr contract Transitions
ARISING OUT OK BREACH Me.ASI RE OF DAM AGES.

In an action for damages for breach by a master of a contract of employ 
ment profits earned by the servant after the breach, in a transaction 
arising out of or in consequence of the breach, during the time and with 
the abilities which would otherwise have been given to the master’s ser­
vice. should lie deducted from the salary payable under the contract, in 
order to assess the damages, even though the transaction has necessitated 
the investment of capital by the servant and the pledging of his assets.

I Çorkhurn v. Trusts and Guarantee Co.. 82 I XL. It. 451, reversed,]

Appeal by the defendants from the judgment of Middleton, Statement.
J., St D.L.R. 161, 37 0.LR. 4M. Reversed.

Sir George C. Gibbons, K.C., and H\ J. Roland, for appellants.
Hamilton Cassels, K.C., for respondent.
The judgment of the Court was read by
Hodgins, J.A.:—Appeal by the defendants from the judgment Hodgiæ.J a. 

of Middleton, J., who has allowed the respondent $4,000 damages 
for breach of a contract to employ him for five years. The sole 
question is, whether that amount or nothing at all should be 
recovered.

There art* really two periods in question, into which the two 
years for which the respondent sues may be divided. The first is 
Gti days, during which the respondent was selling the assets he pur­
chased on the 10th and 18th February, 1914; the second, the rest 
of the two years, when, having joined the company he had formed

6
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to buy the assets, he became its sales-agvnt on a commission basis. 
He made >11,000 profit on his sale of the assets in the GO days, 
and lost somewhat as sales-agent.

In answer to the trial Judge, the respondent said that in the 
twro years in question, after the liquidation, he thought he could 
have got positions at half his old salary, but not more, owing to 
the depressed trade conditions due to the war.

His claim is $9,000, i.e., $10,000 for tw’o years, less $100 re­
ceived from the liquidator, and $900 which he allows for the 66 
days during which he was disposing of the assets he had bought. 
The appellants contend that, as the respondent made a clear 
profit of $11,000 during those 66 days, he has suffered no damage 
at all.

The allowance of $4,000 suggests that against the $9,000 the 
learned trial Judge has deducted $5,000, or the amount which the 
respondent thinks he could have earned during the two years in 
employment somewhat similar to that he had l>een in.

The views of the learned Judge, as indicated in 37 O.L.R. at 
pp. 490. 491, may be summarised thus: “Any extraordinary profit 
which he may earn as the result of any business or speculation 
which he may undertake before the term has expired cannot be 
considered;” and (2) that the prinieple which applies, where the 
servant does not choose to remain in idleness, but undertakes an 
entirely different occupation, or enters upon business for himself, 
is the same as when he does not seek new employment. And this 
principle is, that “the Court must mitigate the damages by 
est mating his chance of having obtained employment if he had 
sought it.”

In the result, he excludes the profits as not proper to be con­
sidered, and, having done so, then assesses the damage upon the 
basis of the loss over the estimated probable salary.

The duty of a party to a contract which has been broken by the 
other party to mitigate the loss is very clearly stated in recent 
cases. In Jamal v. Moolla Dau ood Sons & Co., [1916] 1 A.C. 175, 
Lord Wrenbury says (p. 179) : “It is undoubted law that a plaintiff 
who sues for damages owes the duty of taking all reasonable steps 
to mitigate the loss consequent upon the breach and cannot claim 
as damages any sum which is due to his own neglect.” This 
case is followed here in Hamilton Gas and Light Co. and United Gas 
and F''el Co. v. Gest (1916), 37 O.L.R. 132, 31 D.L.R. 515.
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In British Westinghouse Electric and Manufacturing Co. Lim- <>NT 
ited v. Underground Electric Railways Co. of London Limited, S. (’.
[1912] A.C. 073, Haldane, L.C., after stating that the quan- c,„ KrvkN 
turn of damages is a question of fact, says (p. 089): “I 
think that there are certain broad principles which are quite 
well settled. The first is that, as far as possible, lie who has 
proved a breach of a bargain to supply what he contracted 
to get is to be placed, as far as money can do it, in as good a 
situation as if the contract had been performed. The funda­
mental basis is thus compensation for pecuniary loss naturally 
flowing from the breach; but this first principle is qualified by a 
second, which imposes on a plaintiff the duty of taking all reason­
able steps to mitigate the loss consequent on the breach, and de­
bars him from claiming any part of the damage which is due to his 
neglect to take such steps. ” After citing the case of Staniforth v.
Lyall (1830), 7 Bing. 109, in which, the charterers having refused 
to load a ship in New' Zealand, the ship-owner was held bound to 
bring into account the profits of the circuitous return-trip w hich 
proved more profitable than the original venture to New Zealand 
would have been, he says (p. 090): “I think that this decision 
illustrates a principle which has been recognised in other cases, 
that, provided the course taken to protect himself by the 
plaintiff in such an action was one w hich a reasonable and prudent 
person might in the ordinary conduct of business properly have 
taken, and in fact did take whether bound to or not, a jury or an 
arbitrator may properly look at the whole of the facts and ascer­
tain the result in estimating the quantum of damage.”

In two of the expressions used by Lord Haldane are, I think, 
to be found the solution of the point raised by this appeal. The 
case is of high authority, the judgment having the adhesion of 
Lords Ashbourne, Macnaghten, and Atkinson. One of the state­
ments that I refer to is that the quantum of damage is a question 
of fact, and the other is that the subsequent transaction, if it is to 
be taken into account, must be one arising out of the consequences 
of the breach and in the ordinary course of business.

It has been laid down by Mr. Justice Erie in Beckham v. Drake 
(1849), 2 H.L.C. 579, at p. 007, that: “Indemnity for the loss of 
his bargain in respect of his labour would be settled on the same 
principle as for the loss of a bargain in respect of common mer-

11—33 D L R
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chandise. If goods arc not delivered or accepted according to 
contract, time and trouble as well as expense may be required, 
either in getting other similar goods or finding another purchaser, 
and the damages ought to indemnify, both for such time, trouble, 
and expense, and for the difference between the market price and 
the price contracted for. Loss of time and trouble would be 
occasioned by a breach of contract in respect of goods, as well as 
by a breach of contract in respect of employment; but they are 
such time and trouble as have a known merchantable value, and 
the compensation is measured wholly regardless of the considera­
tions which guide where bodily or mental pain is the direct object • 
of contemplation.”

On the quantum of damage for breach of contract the facts 
are allowed to speak for themselves. This appears from Erie 
County Natural Cas and Fuel Co. v. Carroll, (1911] A.C. 105; Wer- 
theim v. Chicoutimi Pulp Co., (1911] A.C’. 301; and Pull fa and 
Merthyr Dare Steam Collieries Limited v. Pontypridd Watçr- 
works Co., [19031 A.C. 426; Brace v. Colder, [1895] 2 Q.B. 253.

In Sowdon v. Mills, 30 L.J.Q.B* 178, Blackburn, J., said 
(pp. 176,177) : “ If an action is brought by a servant for a wrongful 
dismissal soon after the dismissal, the Judge tells the jury they 
must speculate on the chance of his getting a new place and base 
their damages on that. If the action is delayed until the man has 
got a place, what was matter of speculation before becomes cer­
tain then, and the jury calculate accordingly.”

Crompton, J., in Emmens v. Elderton (1853), 4 H.L.C. 624, at 
645, in speaking of a broken contract of service, says: “If he has 
obtained, or is likely to obtain, another situation, the damages 
ought to lw less, or nominal, according to the real loss.”

In Laishley v. Coold Bicycle Co., 4 Ü.L.R. 350, Ferguson, J., 
held that there were no damages coming to the plaintiff because 
he had immediately after his discharge obtained appropriate em­
ployment where he earned and was paid more than his damages 
for wrongful dismissal would have amounted to.

There was, if the profits made by the respondent are properly 
to be taken into account, no damage in fact suffered by him owing 
to the breach of contract, because in the period of two years he 
made more than his two years' salary. This raises an interesting 
question. On the one side it is contended, and it is so held by the
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learned trial Judge, that, as this was earned not in similar employ­
ment but in a commercial venture which necessitated the respond­
ent pledging his credit and involving his assets, it is not relevant 
to the question of damages on this contract. On the other hand, 
it is said that anything that shews that the respondent is not 
actually out of pocket must be considered in assessing damages. 
I think that the latter is much too broad a statement, and that it 
must be modified by eliminating everything that Ik's outside the 
idea that the respondent is in some way forced to do something 
caused by the breach of contract, thus mitigating the results 
which flow from its breach. If, for instance, immediately after 
dismissal, the respondent had fallen heir to an estate producing 
$5,000 a year, or had by a lucky chance speculated in stocks and 
made a large amount, or if he spent the time which was not pre­
viously occupied in his lost employment so profitably as to bring 
him a good income, then each of these would be something quite 
apart from the contract and in no way related to its performance 
or non-performance. But, if his time and ability which he had 
exchanged for a salary are, upon his employment ceasing, devoted 
to producing an income to take the place of that salary, whether 
by way of sale and purchase, commission, or otherwise, then it 
seems to me very difficult to suggest any reason why the amount 
he realises from the employment of those very same two factors 
should not be treated as something to be set off against the dam­
ages. He himself credits $000 fur t he use of his time and ability for 
these 66 days. It is said that the employment which he was 
bound to seek necessitated no such responsibility as he undertook, 
nor any pledging of his assets such as was required to produce the 
profit of $11,000. As a matter of fact, it turns out that in order 
to secure his original agreement for salary he had to put up $5,000 
in cash. That, however, is only by the way. But, if his time and 
ability were really engaged, as well as his responsibility and 
assets, there is still the connection between the contract broken 
and his efforts to avert its effect, though done in a somewhat, 
or even in a completely, different way, in order to produce the 
equivalent of the salary lost and to avoid the consequences to him 
of the breach. If it becomes evident that his responsibility and 
assets did in fact earn the profit, and not his time and ability, then 
the connection disappears. But once grant the connection, and I 
cannot see why the profits, the making of which involved his time
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and ability, should not be fully taken into account in mitigating 
the damages.

The true rule as to damages, as stated in Wertheim v. Chi­
coutimi Pulp Co. (ante), is indemnity, i.e., that the party com­
plaining should, so far as it can be done by money, be placed in 
the same position as he would have been in if the contract had 
been performed. It is not that he should gain more than he 
could have got if the contract had been carried out, and be put, 
not in the same position, but in a much better position. In the 
Wertheim case the purchaser might have had to go into the market 
and either spend his money, pledge his assets, or incur responsibil­
ity in buying the goods, and in the Erie Cas and the Westinghouse 
cases (ante) the parties complaining actually did expend very 
large sums in endeavouring to overcome the consequences caused 
by the breach of contract. So that there is nothing unheard of 
in the incurring of responsibility or in the expenditure of money 
or the pledging of means, nor can it be said to introduce an element 
wholly changing the basis upon which mitigation depends.

Here it may be fairly said that in what he did the respondent 
was taking a course to protect himself such as a reasonable and 
prudent person might in the ordinary course of business properly 
have taken, and that that course arose out of the transaction of 
hiring and service and its breach. Its effect may therefore be 
taken into account, even though there was no duty on him to act 
as he did.

The transaction by which the respondent made this money was 
a reasonable and most natural one. The company which had 
employed him went into liquidation, and its assets were for sale. 
There is, so the respondent states, only one linen concern, a small 
one, and there was no other market for his talents in that line. 
His knowledge of the business and assets of the company with 
which he was connected was such that it was almost inevitable 
that he should endeavour to save himself in the way he did. His 
profit resulted from a transaction naturally attributable to the 
consequences of the breach, and was not of a character independent 
of it. It directly involved the time and ability which would have 
had to lie devoted to the broken contract, and cannot be com­
pared to a contract with a third party as to something else, which 
was the case dealt with in William« lirothera v. Ed. T. Agiua 
Limited, (1914) A.C. 510.
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I cannot agree that the fact that what the respondent did was 
entirely different from what he was called upon to do, makes an 
essential difference. It is what he in fact did that is important, 
though he might not have been hound to do it. If whst he did 
was the consequence of the situation caused by the breach of con­
tract, and resulted in minimising the loss caused thereby, and was 
not something independent of it, in the sense that it might have 
happened if there had lx?cn no such breach at all, 1 think the other 
party is entitled to the benefit of it in mitigation of damages. 
The point involved here has been decided in New York State, in 
the First Department of the Supreme Court, in Richardson v. 
Hartmann (1893), 08 Hun (75 N.Y. S.C.) 9; see also Lee v. llamp- 
ton (1901), 79 Miss. 321.

Unless one is to adhere to definitions and qualifications, there 
seems no real answer to the analogy put by Mr. Justice Erie. 
Even admitting that the duty of a discharged employee is only 
to seek employment similar in character to what he has lost, yet, 
if he go l>eyond his duty and do something else, what he has done 
cannot be excluded from consideration unless theory is stronger 
than practice. To inquire into what he has actually earned or 
made, presents no difficulty beyond that solved in the cases that 
have been referred to, such as Staniforth v. Evans and the Erie (ins 
case. See also The Mediana, [1900) A.C. 113.

It has been suggested that the financial responsibility incurred 
by the respondent and the pledging of his asse ts must be regarded 
in estimating the amount to be considered as profits properly 
minimising the loss. It is said by Erie, J., in the passage 1 have 
noted, that, in case of the breach of a contract in respect of common 
mcrcha^lise, time and trouble as well as expense may be required 
in getting other similar goods or finding another purchaser, and 
that the damages should indemnify against these, as well as the 
difference in price. There is nothing to shew that the profits 
here stated at 111,000 are not over and above all the expense 
properly incurred in earning them, and the case was so argued. 
While interest and all proper charges should l»e allowed for, the 
profits must represent the value of the respondent’s time as well 
as the trouble taken by him. As to the financial responsibility 
and the risk of his goods, there seems to me no valid ground for 
making them separate items to be deducted from the profits 
stated. Their inclusion or exclusion must depend upon the proper
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conception of what it is that requires any credit to be matle at 
all. Is it that the respondent was performing the contract for 
the appellants, and so is entitled to charge against the appellants 
as their agent compensation for risk and the pledging of his goods? 
Or is it that he is only entitled to his true loss, either estimated, 
if it is incapable of actual ascertainment at the moment, or actual, 
if what he has done has resulted in that loss being definitely 
known, or, in fact, lieing completely obliterated.

1 think the latter is the proper conception of his right to dam­
age. If so, I cannot see on what principle he can withhold any 
part of the actual profit because it has been produced in associa­
tion with other jicople or as the result of a combination of his 
time and ability with other things personal to himself. He is 
the one who has chosen to act so as to occupy the time for which 
he claims damage, in a certain, and it may be a more risky or 
onerous way, and I do not see how that added risk or responsibility 
can properly l>c regarded as a factor, as against the appellants, iii 
affecting the actual result produced. These matters, as it turned 
out, cost him nothing, not even a sleepless night, so far as the 
evidence discloses, and there is no basis in this case for their 
separate assessment.

The mode adopted and the difficulties encountered arc really 
no concern of the other party. They are the respondent’s own 
affair, as it seems to me, and merely a means to an end. He did 
not require to embark on the venture, but, having done so, he is 
bound to admit that he has in fact suffered no loss by so doing.

I think, therefore, that the appeal should be allowed with 
costs. The respondent is in strictness entitled to nominal dam­
ages, and may have judgment for them, with such costs as would 
be taxed if he had claimed them in the Division Court, with a 
set-off to the appellants. If he does not take judgment in this 
form, the action will be dismissed with costs. Appeal allowed.

IMP. WOOD v. HAINES.
p (j Judicial Committee of the Privy Council, Viscount Haldane, herd Parker of 

Waddinyton and Lord Wrenbury. January H5, 1917.

Phincipal and agent (§ 111—30)—Fiduciary relationship— 
Accounting by agent for misappropriated fund«—Action to recoeer 
back payments—Documentary evidence as to veracity.]—Appeal by
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plaintiff from the judgment of the Supreme Court of Ontario, 
Appellate Division (10 O.W.N. 4b). Reversed.

The judgment of the Board was delivered by
Lord Wrenbury:—This is an appeal against the judgment 

of the Appellat e Division of t he Supreme Court of Ontario, which 
set aside the judgment of the trial Judge and dismissed the action. 
The action was brought to recover a sum of $29,000 paid by one 
Jas. Johnston to the respondent Haines under certain b trans­
actions to be presently mentioned, and interest upon the amount. 
Johnston has died pending the action. The appellants are his 
executors. The transactions in question took place between the 
year 190b and the summer of 1908. The action was commenced 
on December 4, 1914; but no question is raised upon the Statute 
of Limitation. Their Lordships hold, and the respondent does 
not dispute, that the defendant stood towards the plaintiff in the 
position of a fiduciary agent, so that no question upon the statute 
arises.

The first transaction was one in which the plaintiff paid to 
the defendant a sum of $2,(KM) as his subscription for stock in 
a company which the defendant represented to the plaintiff that 
he was organising to be known as the British-American Sign Co., 
Ltd. The other five transactions had to do with a company 
call<‘d the Canadian Forty-mile Gold Dredging Co., Ltd., whose 
shares were $100 each. This company was reorganised by the 
name of the Consolidated Gold Dredging Co., of Alaska, whose 
shares were of $10 each. The plaintiff’s case is that in the second, 
third, fifth, and sixth transactions the defendant, representing 
himself to be the agent of the company, offered, as the local 
phrase is, to sell him the company’s stock on behalf of the com­
pany, or, as it would be expressed in this country, asked him to 
take an allotment of shares in the company and pay the company 
the subscription price. The plaintiff’s case further is that in the 
fourth transaction the defendant represented that one, William 
John Smith, who was a large shareholder in the company, was 
in difficulties and wanted to dispose of his shares, and induced 
the plaintiff to buy from Smith (as he supposed) 1,000 shares 
of $10 each at $b a share, paying a sum of $b,000.

As regards the first transaction, the plaintiff says that the 
$2,000 were paid to the defendant for a defined purpose, as alx>ve

IMP.
pTc.
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stated, tliat the defendant did not use the money for that pur­
pose, hut appropriated it to his own use and applied it towards 
the purc hase of a bankrupt business which had l*een carried on 
by a firm theretofore trading as the British American Sign Co. 
As regards the other five transactions, he says that the moneys 
paid by him to the defendant for the purchase from the company 
of the comiwmy’s stock, or the j urdiase from Smith of Smith's 
stock, as the case may be, were not so applied, but were appro­
priated by the defendant to his own use, and shares of the defend­
ant himself were transferred to the plaintiff in pretended per­
formance of the obligation towai Is the plaintiff.

The trial Judge found all the issues in favour of the plaintiff- 
There is a direct conflict of evidence betwnen the plaintiff (who 
was then alive and gave evidence) and the defendant. The trial 
Judge, who saw both witnesses, has believed the plaintiff, and, 
as to the defendant, lias-said:—

Cencurrent documentary evidence is invaluable where it can have 
but one meaning, but, subject to this, I attach no value to the defendant's 
evidence. Unscrupulous, dishonest, and untruthful, is the opinion 1 have 
of him after listening to his evidence, carefully noting his demeanour, and 
asking two or three questions myself ; and that he gave rein to his peculiar 
qualifications for bringing about the transactions complained of in these 
transactions, and substantially as the plaintiff alleges, I have no doubt 
whatever.

In the Appellate Division, Meredith, C.J.O., in a long anil 
careful judgment, relies upon discrepancies between evidence given 
by the plaintiff in his examination on discovery and evidence he 
gave at the trial and upon documentary evidence found in the 
certificates and other documents relating to the matter as leading 
to the conclusion that the trial Judge was WTong in his view of 
the evidence and in his opinion as to the credibility of the wit­
nesses, and that the plaintiff failed to make out his case. Their 
Lordships liavc heard, with immaterial short exceptions, the whole 
of the evidence in this case read, and are, therefore, in a position 
as favourable as was the Appellate Division for forming an opinion 
in this matter. They are not impressed by the discrepancies to 
which allusion is made. It is to their mind plain tliat the plain­
tiff, under the stress of cross-examination, was led to say, for 
instance, that he made this or tliat mistake, wrhen, in fact, he 
had made no mistake at all. They see no reason to doubt tliat 
the plaintiff was telling a truthful story. In this they agree with



33 D.L.R.] Dominion Law Kki'orts. 16»

the trial Judge. As regards the defendant, if it were for their 
Ixirdships to form an original opinion as to whether he is to be 
Ixrlievcd or not, they would not hesitate, after reading his cross- 
examination throughout, to say that the finding of the trial Judge 
as to his credibility is right. But the above is not the right way 
to proceed in a case w'here the only question is one as to the 
credibility of witnesses. It must lie an extraordinary case in 
which an appellate tribunal can accept the responsibility of differ­
ing as to the credibility of witnesses from the trial Judge who 
lias seen and watched them, whereas the appellate Judge has had 
no such advantage.

In the case of documentary evidence, no doubt the case is 
otherwise. Their Lordships, however, cannot find in the docu­
ments anything to throw doubt upon the story which the plaintiff 
tells. The documents are all consistent with it with the sole 
exception of the letter of May 15, 1913, if it lie an exception. 
As regards that letter, it was obviously obtained for a purpose. 
It is in the defendant's handwriting, and, looking at the circum­
stances under which he procured the plaintiff to sign it, their 
Lordships regard it as evidence rather against than in favour of 
the defendant. An honest man does not commonly come and 
ask for a certificate of honesty. Their Lordships lielieve the story 
of the plaintiff and not that of the defendant.

The case, then, is one of payment by the plaintiff to the 
defendant, as his fiduciary agent, of a sum of (29,000, which the 
latter has misapplied. As a result, the plaintiff has received 
certain shares. These he must return, so far as he has not re­
turned them already. The appeal must be allowed. The order 
will take the form of a declaration that the moneys paid by the 
plaint iff to the defendant were paid to him as the fiduciary agent 
of the plaintiff, and have been misapplied : a declaration that 
the defendant must account for such moneys with interest, and 
the plaintiff undertaking to return to the defendant the shares 
not already returned by him: judgment for the plaintiff for 
$39,600.17, this being the aggregate of the $29,000 and interest. 
The defendant must pay to the plaintiff the costs of the action 
in the Courts below and before this Board. Their lordships will 
humbly advise His Majesty accordingly.

IMP.

Appeal allowed.
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McIntosh v. poirier
New Hrumirirk Su/ireme Court, McLeod, C.J., and White, and Grimmer, JJ.

November 15, 1916.

Appeal ( § VI A—280)—Notice—Failure to enter—Cos/s.]—Re­
spondent moved pursuant to notice, for his costs of appeal and 
of this application on an affidavit set ting forth : that in an action 
in which Lucy McIntosh is plaintiff and Felix Poirier, William 
Poirier and Joseph Poirier, are defendants, tried before the Chief 
Justice of the King’s Bench Division, without a jury, at the 
Gloucester Circuit, in August, 1916, a verdict was entered for 
the plaintiff for S250 damages; that on the 11th day of Septem­
ber, 1916, notice of appeal was served and no notice of with­
drawal had been given; that the api>eal had not been entered 
on the appeal paper for the November sittings of the Appeal 
Division and no factum had been filed or served as required by 
(). IA III., r. 8, as amended by 4 Geo. V. c. 38 (Acts, 1914); 
that a demand of respondent's costs had been made and refused.

The judgment of the Court was delivered by
White, J. (oral) :—We liave looked at the Act and the several 

orders and rules thereunder which liave any bearing upon this 
matter, and we find that our rules, so far as they affect the ques­
tion, are practically identical with the rules under the English 
Act. The change affected by the Act 4 Geo. V. c. 38, s. 4, in 
rule 8 of ü. LVIII. which, prior to that enactment, corresponded 
to the English rule, does not affect the question we are now con­
sidering.

It is desirable, in all cases where the conditions and our rules 
will permit, to follow the English practice under corresponding 
rules in matters of practice and procedure. Formerly the prac­
tice in this Court, where a party giving notice of appeal failed 
to prosecute it pursuant to the rules and practice, was for the 
respondent at the first opportunity at the sitting of the Court 
at which the apj»eal should have been entered (which would ordi­
narily lie the second common motion day, the appellant liaving 
the right to move for leave to enter on the first) to move for 
leave to enter the appeal in order that a motion might be made 
to dismiss it w ith costs when reached on the docket : see Duncan 
v. Reynolds (1870), 13 N.B.R. 187; Smith v. Halifax Banking 
Co. (1895), 33 N.B.R. 1. The present English practice iff case 
of the failure of the appellant to enter is for the respondent to 
make a demand for his costs, and, if not paid, to move on notice
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to discharge the notice of appeal and for his costs. There is no 
reason why this practice should not be followed in this Court. 
We think it desirable that it should be.

As has been stated, the first opportunity at which the motion 
could t>e made would ordinarily be the second common motion 
day, but in this case, as the appeal had been abandoned, we think 
the motion on the first day is in order, and the notice of ap])cal 
will be discharged with respondent’s costs of the appeal and of 
this application as taxed by the Registrar to be paid by the 
api>ellants to the respondent or her solicitor forthwith on demand.

Ordered accordingly.

HERBERT v ANDERSON
, Manitoba King's licnch, Mathers, C.J.K.U. Noi'ember 17, 1910.

Brokers (§ II B—10)—Commissions—Agreement—“On any 
terms whatever ”—Remuneration from other party.] —Action for com­
mission on the exchange of real estate. See Annotation, I D.L.R.531.

M. 0. Macncil, for plaintiff ; T. R. Robertson, K.C., and G. C. 
Macdonald, for defendant.

Mathers, C.J.K.B.:— The commission claimed is 5 per cent, 
on $05,000, the price placed by the defendant upon the hotel. 
By the listing agreement the defendant agrees to pay 5 per cent, if 
a sale is effected “on any terms whatsoever,” but at the same 
time it was expressly stated that he would not exchange for farm 
lam Is or real estate as part payment. 1 think the agency agree­
ment contemplated a sale for money and not a barter, and that 
the expression, “on any terms whatsoever,” refers to terms of pay­
ment where the agreement is for a sale for money. If I am right 
in this conclusion, as I think I am, it follows that the plaintiff's 
claim for remuneration cannot be based on this agency agreement, 
but must lie based, if at all, upon an agreement to be inferred 
from all the circumstances, to find a customer, ready, able and 
willing to take the hotel in exchange for other property. I have 
no doubt that the defendant knew the plaintiff was endeavouring 
to procure such a customer, expecting to be paid by the defendant 
for his services, and that the defendant assented to his so doing. 
The plaintiff did find such a customer, in the person of Downie, 
and the defendant accepted the benefit of his services, and entered 
into a binding agreement, to exchange the hotel for Downie’s 
farm lands. The defendant admits that he knew the plaintiff

N. B.

S. C.

MAN.

K. B.
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was not doing all this work for nothing, hut says he thought he 
was getting his remuneration from the other party. I cannot 
accept the defendant's evidence on that point. I believe he knew 
the plaintiff was working for a commission to he paid by him. 
He subsequently endeavoured to compromise with the plaintiff 
by offering him $500. His explaiuition that he offered the $500 
merely as a present is not satisfactory.

The chief ground of defence relied upon by the defendant’s 
counsel is that the plaintiff had an agreement with Downie for 
a commission of 2]/i per cent, on the value of the farm lands.

He argues that the defendant was not aware that the plaintiff 
was being paid by Downie, and that, in accordance with the 
principles laid down in Manitoba it* NM\L. Co. v. Davidson, 34 
Can. S.C.R. 255, he cannot recover from the defendant. That 
case, however, can have no application if the defendant knew 
that a commission was Iteing paid by the other side. In this 
case there is direct evidence that the defendant was told during 
the negotiations and before the agreement was entered into that 
a commission of 2]/^ per cent, was l>eing paid by Downie; but, 
apart altogether from this evidence, the defendant has sworn that 
he thought the plaintiff was getting his remuneration from Downie. 
There can, therefore, be no question tjiat he knew or at least 
believed that the plaintiff was receiving pay from Downie. There 
is nothing unusual in an agent who brings about an exchange of 
properties l>eing paid by both owners. And, where jNirties are 
aware that such is the case, and both had agreed to pay the agent 
for his services, he may recover from both : Thordarson v. Jones, 
17 Man. L.R. 295.

I find as a fact that the defendant knew the plaintiff was to 
be paid by Downie a commission upon the value of the farm lands, 
and, knowing this, he went on with the negotiations and com­
pleted the agreement wititout any protest or objection. The 
plaintiff is, in my opinion, entitled to a verdict for the reasonable 
value of his services. The only evidence I have to go on as to 
what a reasonable commission is in the case of an exchange is the 
fact that the plaintiff agreed to act for Downie for 2% per cent. 
I, therefore, fix the plaintiff's remuneration at 2Vi per cent, on 
$05,000.

There will l>e a verdict for the plaintiff for $1,625 and costs.
Judgment for plaintiff.
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CALGARY BREWING A MALTING CO. v. ROGERS
Saulaie hr iron Sujireiue Court, Sir Frederick Haultain, C.J. Xoiemher 27. 19 Hi.

Hills and notes (§ IV B—91 )—Hills of Exchange Act (R.S.C. 
1906, ch. 119, nées. 90 (2), 65)—Presentment for payment—By 
mail—Bill or cheque.] Action on account.

Fraser, for plaintiff. Lockhart, for defendant.
Havltain, C.J.:—The correctness of the account is not dis­

puted, but the defendant pleads payment of $700, part of the 
amount claimed under the following circumstances.

The defendant was hotel-keeper at Bienfait, Sask., and was a 
customer of the plaintiff company. The plaintiff company had 
apiMirently been in the habit of drawing on the defendant t hrough 
a chartered bank at Estevan. The defendant wrote to the plain­
tiff and requested it to draw in future through the Bienfait 
branch of the Estevan Security Co., as he did his banking with 
t hat company and it would be more convenient for him.

On November 11, 1914, the defendant sent the plaintiff his 
cheque of that date for $700, to be applied on his account. The 
cheque was drawn on the Estevan Security Co., Bienfait. The 
cheque was deposited by the plaintiff in the Bank of Montreal, 
Calgary, for collection. The Bank of Montreal sent the cheque 
to the Estevan Security Co. by mail. The Estevan company 
debited the account of the defendant with the amount of the 
cheque and sent the Bank of Montreal a draft for the proceeds of 
the cheque drawn on the Union Bank, Winnipeg. This draft 
was dishonoured. Very shortly afterwards the Estevan Security 
Co. failed, with very heavy liabilities. The question now is 
whether the plaintiff or the defendant is to suffer the loss.

It is argued on twhalf of the defendant that there never was 
any proper presentment of the cheque. The document in question 
is, so far as the Bills of Exchange Act is concerned, a bill and not 
a cheque : Bills of Exchange Act, sec. 165. Trunkfield v. Proctor 
(1901), 2 O.L.R. 326;

In my opinion there was a due presentation of the bill for 
payment by sending it t hrough the post office : Bills of Exchange 
Act, sec. 90 (2); H. v. Bank of Montreal, 1 Can. Ex. 154 at 167.

Under ordinary circumstances a bill can only be discharged 
by payment in due course. Bills of Exchange Act, sec. 139, and 
payment must Ik* made in money (Morley v. Culrerwell ( 1840),

SASK.

S. C.
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7 M. & W. 174, at, 183), unless the party to whom payment is 
to he made consents to some other form of payment or sat isfac­
tion: Camidge v. Allenby <1827), 6 B. & C. 373, 108 R.R. 489; 
Guardians of Lichfield Union v. Greene, 26 L.J. Ex. 140.

The Bank of Montreal cannot be held to have accepted t he 
draft on the Union Bank in payment of the hill. The fact that 
the Estevan Security Co. charged up the amount of the hill against 
the defendant’s account and returned it to him as paid creates 
rights and liabilities as between the two parties concerned, hut 
cannot, in my opinion, alter the position of the parties to this 
action.

It was urged on behalf of the defendant that, hv sending the 
bill by mail, the Bank of Montreal made the Estevan Security 
Co. its agent for the collection of the money, and that as soon 
as the company charged up the amount of the bill to the defend­
ant it held the actual money as agent of the bank, and the de­
fendant should not suffer for the failure' of the company to trans­
mit the money to the bank. If the question of agency arises, I 
would rather say that the defendant constituted the company 
as his agent to pay his cheques or bills drawn against his account 
and that he cannot be allowed to say because his agent made false 
entries in his account, or charged him up with money it never 
really paid, that a bill was paid that was not, paid.

I think, therefore, tliat this defence cannot prevail and the 
plaintiff must have judgment for the amount of its claim and 
costs. Judgment for plaintiff.

SASK. LAND & HOMESTEAD CO. v. C. A E. R CO

Alberta Supreme Court, Walsh, J. Decemlter 6, 1916.

Costs (§ 1—2)—On dismissal of appeal from expropriation 
award—Taxation—Amount awarded.]—Appeal from an order of 
the registrar. Reversed.

C. F. Adams, for plaintiff.
Walsh, J.:—The railway company, requiring certain land of 

the other company for the purposes of its railway, gave to it a 
notice to treat under the provisions of the Railway Act, in which 
it offered to pay $733.05 as compensation for the land and for 
any damages by the use of its powers therein. The Saskatchewan 
company refused this offer, and a Board of Arbitrators was ap-
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pointed to determine the compensation to be paid by the railway 
company. The award of a majority of this Board was that the 
railway company sliould pay as such compensation the sum so 
offered by it—namely, $733.05. From this award the Saskatche­
wan company appealed to what then was the Court en banc, 
by w hom its appeal was dismissed with costs of the appeal to 
be paid by it. The acting registrar has taxed to the railway 
company its costs of this appeal under col. 2 of the schedule, 
because the amount of compensation awarded to the Saskatche­
wan company is less than $1,000, but more t han $400, and from 
this taxation the railway company appeals.

The ap]>eal is allowed with costs, and the registrar will tax 
to the railway company double the amount of costs taxable under 
col. 5 of the tariff which came in force on January 1, 1912, being 
the tariff which was in effect W'hen the appeal to the Court en banc 
was heard. Appeal allowed.

CITY OF COQUITLAM v. LANGAN.
Hr it its h Columbia Supreme Court, Murphy, ,/. February 2d. 1017.

Taxes ( § III I) 135)— Municipal assessments— Revision Appeal.
If a municipality has no |tower to make an assessment, the party 

assessed may resist the illegal assessment by an action, but if it has 
power the only remedy is by ap|>eal to the Court of Revision.

Action to recover taxes.
(l. A. Kingt for plaintiff ; P.,/. McIntyre, for defendant. 
Mvrphy, J.:—It is objected the roll was not delivered by 

the collector to the clerk pursuant to sec. 239 of ch. 52, B.C.Stat. 
(1914). But in this case the offices of clerk and collector were 
filled by one person. Consequently there is nothing in the objec­
tion, for such person acted on it in his capacity of clerk and also 
in his capacity of collector. Nor is there anything in the objec­
tion that no formal instruct ions under sec. 237 to collect the taxes 
were given to the collector. He did receive the roll and he did 
take proper steps to collect the taxes. Under such circumstances, 
I think the maxim omnia prœmmuntur recte acta applied. Like­
wise in my opinion the objection that the action should l»e brought 
in the collector's name fails. Sec. 275 makes the taxes a debt 
due to the municipality. There is no provision that suit must 
lie brought in the collector's name and in the absence of authority 
the wording of sec. 40 of ch. 40 B.C. Stat. (1915) does not seem
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to me to necessarily imply that the collector must sue in his own 
name, while sec. 275 by making taxes a debt due the municipality 
does imply that if suit is instituted it must be in the name of the 
municipality. The main defence is that the assessor never in­
cluded improvements at all in his roll, and that in consequence 
the whole assessments for the years 1913, 1914, 1915 and 191G 
are invalid. That the assessor did make this omission is admitted.
1 hold on the evidence that this was done in 1913 with the know­
ledge of the defendant, who was in that year a member of the 
eounci of plaintiff municipality and sat on the Court of Revision.
1 luild that pi intiff municipality put it within his power to know 
that this omission was made in 1914, 1915, and 1910 by sending 
assessment and tax notices to a proper address to come to his 
attention. An inspection of these with the knowledge he had 
of what was done in 1913 would have shewn him that the system 
of omitting assessment on improvements was being followed in 
1914, 1915, and 1910—in making up the assessment roll.

The principle applicable to this defence is, I think, if the power 
exist ed to make sucli assessment as was made, then there is juris­
diction in those doing it, and in such case a remedy is by appeal 
only. But if the assessment is illegal then there is no jurisdiction 
to make it, and in such case the person resisting is not compelled 
to resort to the remedy of appeal but may resist the illegal exac­
tion. Mun. of Tp. of London v. The (i.W.R. Co., 17 U.C.Q.B. 
202; London Mutual Life Ins. Co. v. i it y of London, 15 A.R. 
(Ont.) 029; Toronto Railway v. Toroi •< Corporation, [1904] A.C. 
809. No question as to the legal of the imposition of the 
taxes actually sued for herein an They are imposed on lands 
situate within plaintiff municipality owned by defendant and there 
was clear jurisdiction to impose them. The complaint is that 
other taxable property was impro]>erly omitted from assessment. 
This point was, if I understand the judgment, decided adversely 
to defendant’s contention in Trustees for School, Sec. 24 etc. v. 
Corporation Burford etc., 18 O.R. 540.

This decision was based on the so-called curative sections of 
the Ontario Act. The similar provisions of our Act are broader. 
Sec. 210 of said ch. 52 gives any person complaining of an error 
or omission in regard to himself or as having been under-charged 
or over-charged a ri ght. of appeal to the Court of Revision. Sub-
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sec. (b) of said section gives any person having a registered interest 
in any land within the municipality (as has the plaintiff) a right 
of appeal in reference to the assessment of any other person as 
being too high or too low or as having l>een wrongfully inserted 
or omitted from the roll. Secs. 214, 223 and 227 give wide powers 
to the Court of Revision to deal with the assessment roll. Pro­
visions are made for appeals from the Court of Revision. Finally, 
sec. 230 makes the roll as settled by such appeals valid and 
binding on all parties concerned. 1 think, therefore, plaintiffs 
are entitled to judgment for all taxes claimed other tlian those 
for the year 1913 in respect of which defendant's name* was put 
on the collector’s roll by the collector. There was no authority 
to do this. Because the defendant, paid some taxes, which were 
thus charged to him, he cannot be said to have agreed to pay those 
now sued for. Nor do I see that his action in paying some of such 
taxes estops him from objecting to such illegal act.

Judgment accordingly.

ROBERTSON v. RUR MUN OF SHERWOOD
Saskatchewan Suj>rewe Court, Xeuiands, J. Xoretnhrr 15, 1916.

Bridges (§ II—11)—Non-repair—Duty as to highways—Injury 
to motorist—Municipal liability—Rural Municipalities Act (Sask.), 
secs. 218, £20.J—Action against municipality for damages. Dis­
missed.

McNiven, for plaintiff; Thomson, for defendant.
Newlandb, J.:—The plaintiff while driving in his motor car 

along a road in the defendant municipality fell through a bridge 
on said road that was in a bad state of repair and damaged his 
ear, and on account thereof brings this action for damages.

It is admitted in the pleadings that, the highway and bridge 
in question were within the limits of the defendant municipality. 
It is further admitted that the bridge was in a state of non-repair, 
but that it was not dangerous to the travelling public. I find that 
this last, statement is not true, but tliat the bridge was dangerous 
to the travelling public. I find further tluit defendants knew 
of the state of the bridge, that they took some precautions to 
warn the travelling public of the dangerous state of the bridge 
but that such precautions were not sufficient, and I find further 
that there was no contributory negligence on the part of the 
plaintiff.

B. C.

s. c.
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This leaves two other defences to !>e considered. These are: 
3. The defendant denies that cither the said highway, or the 
said bridge, was on August 19, 1910 (the day of the accident) or 
at any tune prior thereto, or at all, under the direction, control or 
management of the defendant. 4. The defendant denies that it 
was the duty of the defendant to keep the said highway or the 
said bridge or the approach to the said bridge in a state of good 
rejMiir, or t hat the defendant was under any duty whatever with 
respect thereto.

The bridge in question was built by the North-West Terri­
tories (lo venin lent some years ago, and, on account of the piles 
rotting, the cribbing which kept the earth in gave way, leaving 
Ixith the bridge and the approach thereto in a dangerous con­
dition.

No evidence was given tliat this bridge or the control thereof 
was ever transferred to the defendant munieii>ality.

Sc*c. 218 of the Rural Municipalities Act provides tliat. the 
title to all public roads, highways, streets and lanes in every 
municipality is vested in the Crown, but they are subject to the 
direction, control and management of the* council of the munici­
pality.

Sec. 220 provides tliat the council slinll keep in repair all 
bridges, culverts and ferries and the approaches thereto which 
have l>een constructed or provided by the municipality, or by 
any person with the permission of the council, or which if con­
structed or provided by the province have been transferred to the 
control of the council; and, in default of the council so to keep 
the same in repair, the municipality shall be civilly liable for all 
damage sustained by any person by reason of such default.

Un a proper construction of these two sections, 1 take it that 
a bridge and the approach thereto is to be considered as dist inct 
from the highway itself, and although sec. 218 puts the highway 
under the control of the municipality, sec. 220 reserves out of 
such control the bridge and the approaches thereto where the 
bridge lias been built by the government, unless the government 
has transferred it to the control of the municipality.

As I have said, the bridge in question was built by the North- 
West Government; it would therefore lie taken over as a public 
work by the government of the province, and as no evidence was
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given tliat its control was transferred to the municipality, it 
does not come under sec. 220 and the defendant municipality is 
not therefore liable under that section.

As this is a case of non-feasance, want of repair only, the 
defendant municipality is liable only if they are made so by 
statute, and as they are not liable under the statute in this case, 
there is no liablitv on their part (Muti. of Pictou v. Geldert, [1893] 
A.C. 524) and the action must l>e dismissed with costs.

Action dismissed.

SANK.

8. V.

Ontario Sii/mn

STOTHERS v BORROWMAN
Court, Meredith, C.J.C.P., and liiddell, Lennox and Maxten, 

77. October IS, 19Hi.

Mortgage (§ IV’—50)—Assignment of mortgage—Right of 
assignee to include payment of arrears in mortgage-claim.\—Appeal 
by the plaintiff from the judgment of Latchford, J., affirming the 
reixirt of Macbeth, Co. C.J., to whom a reference was directed 
to take accounts and tax exists. Affirmed.

The reasons for the report, explaining the facts, were as follows:
Macbeth, Co. C.J.:—On the 5th July, 1009, C. W. Hoskins 

mortgaged certain property in London to the Huron and Erie 
Savings and Loan Company. The mortgage was given for 
$2,000, to be repaid in four consecutive annual payments of $50 
and a fifth payment of $1,800, with interest at ti per cent, per 
annum payable half-yearly.

The wife of C. W. Hoskins is the daughter of the defendant.
Hoskins seems to have had difficulty in meeting his payments, 

and he asked the defendant to take up the mortgage. On the 
31st July, 1913, some time after this request was made, the defend­
ant went to the office of the loan company and stated that he 
wished to lift the mortgage. He learned that the arrears amounted 
to $208.65, which the company would accept, but that a bonus of 
$10 would be charged for prepayment of the moneys not then 
due. I give his own words for what then took place: “ I said I did 
not like to pay the bonus; and the manager said: ‘It has not long 
to run—let it run till due;’ and I said I would lift it then; so 1 
paid the arrears, $208.65, and I told them I would pay the balance 
when it came due. 1 got a receipt for money paid. My arrange­
ment with Hoskins was that 1 should lift the mortgage. I told 
my daughter . . . that I was going to take up the mortgage.

8. C.
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... I expected my payment would carry it over to the next
year.”

The receipt has been lost. A copy obtained from the loan 
company has been put in. It shews that the'arrears on the Hoskins 
mortgage were, for principal, $153.92, and for interest, $54.73: 
in all $208.65; and that they were paid by T. L. Borrowman on 
the 31st July, 1913.

Subsequently Hoskins made the following payments on the 
mortgage:—

1914: Jan. 9, $31.50; Feb. 23, $12; July 5, $100; Aug. 10, 
815.05—$158.55.

These payments apparently represent $50 of principal and 
12 months’ interest, and leave due on the mortgage $1,750 and 
interest from the 5th July, 1914.

Neither Hoskins nor the defendant in their evidence offered any 
explanation of the making of these payments by Hoskins.

On the 17th August, 1914, the defendant paid to the loan 
company $1,768.10, computed as follows:—

Principal, $1,750; interest accrued, $12.08; costs, 1.02; assign­
ment fee, $5—$1,768.10.

No evidence was offered as to the costs, nor was it shewn 
why the costs of the assignment should be charged against the 
second mortgagee. It is admitted, however, that the company’s 
mortgage was then assigned to the defendant, and that the debt 
then due thereon, and assigned to the defendant, was the said 
sum of $1,768.10.

The plaintiff held a second mortgage, given by Hoskins in 
1909; but the defendant did not in fact know of any subsequent 
incumbrance until after the first mortgage was assigned to him.

The defendant has sold the property under the power of sale 
in the mortgage assigned to him by the loan company; and he 
contends that he is entitled to priority over the plaintiff, not 
merely for the sum he paid on obtaining the assignment, but 
also for the prior payment made by him.

Except as to the amount of the defendant’s costs of selling, 
which I am directed to tax, the only question on this reference is 
the defendant’s contention in respect of his payment of $208.65.

[The learned Judge then referred to and quoted from Imperial 
Loan Co. v. O'Sullivan (1879), 8 P.R. 162; Watson v. Dowser 
(1881), 28 Ur. 478; Brown v. McLean (1889), 18 O.R. 533; McMilr
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lan v. McMillan (1894), 21 A.R. 343; Currie v. Currie (1910), 
20 O.L.R. 375; Fisher on Mortgages, Can. ed., pp. 597, 
598, 670 (c); Halsbury’s Laws of England, vol. 21, p. 180; Patten 
v. Bond (1889), 60 L.T.R. 583; Forbes v. Moffatt (1811), 18 
Ves. 384; Burrell v. Earl of Egremont (1843), 7 Beav. 205; Chet- 
wynd v. Allen, (1899) 1 Ch. 353; Butler v. Rice, (1910] 2 Ch. 277; 
Monks v. Whiteley, (1911] 2 Ch. 448, (1912] 1 Ch. 735; S.C., 
sub nom. Whiteley v. Delaney, (1914] A.C. 132; Noble v. Noble 
9 D.L.R. 735, 27 O.L.R. 342. at p. 347.]

It would seem to have I teen the opinion of Burton, J.A., in 
McMillan v. McMillan, that if a stranger, having previously made 
several payments on a mortgage, paid off the balance and took an 
assignment, he would not be entitled to a charge for the preuous 
payments unless they were made under an agreement with the 
mortgagee for an assignment of the mortgage; and Hagarty, 
C.J.O., and Osler, J.A., inclined to the same opinion. It is sug­
gested with great respect that the later decisions are more favour­
able to the stranger who pays a mortgage. Imperial Loan Co. v. 
O'Sullivan, which at first sight seems opj>osed to the defendant’s 
claim of a charge for $208.65, is explained by Street, J., in Brou n v. 
McLean, the explanation Iteing that there was no stipulation or 
intention, on the part of the person making the advance, that he 
should have any priority over the second mortgagee ; and there 
may be perhaps some reason to doubt whether W’cdson v. Dowser 
would t>e decided in the same way to-day: see sec. 64 of the 
Registry Act, R.S.O. 1914, ch. 124.

I think I must hold that the only question for me is, with 
what intention did the defendant pay the $208.65 to the loan 
company in July, 1913? Had he then paid $1,000 or more, there 
would not be much doubt as to his intention. But he paid only 
$150 of principal, with some arrears of interest. Did he intend to 
assist his son-in-law by discharging so much of the mortgage in­
debtedness. incidentally and unintentionally lettering the position 
of the second mortgagee, or did he intend it as a payment on 
account of his projected purchase of the mortgage?

All the facts in this case are admitted, except as to the circum­
stances under which the payment of $208.65 was made. As to 
these we have the defendant’s evidence, which is uncontradicted, 
and I think it should be accepted ; and I am bound, according to

ONT.
8.C.
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the cases, to look at the intention of the party who pays the money 
and to presume an intention on his part to do what is most for 
his benefit. And he did “ lift ” the mortgage, as he says he intended 
to lift it, in the following year. If he intended to pay the balance 
and lift the mortgage in the following year, 1 would presume 
that he expected the mortgage, when lifted, to lie security as well 
for the money paid in 1913.

I do not think it necessary that there should have been any 
agreement, written or verbal, between the defendant and the 
loan comiMiny in July, 1913, for the purchase of the mortgage by 
the defendant.

In Chetwynd v. Allen, supra, Mynors advanced money to pay 
off a mortgage of property which (though he did not know it) 
belonged to Mrs. Chetwynd, and £1,000 of Mynors’ money were 
in fact paid to the mortgagee—Mrs. Chetwynd afterwards sought 
to redeem on payment only of the balance remaining due and 
payable to the mortgagee. Mynors had no specific agreement with 
either Mrs. Chetwynd or the mortgagee that as to the £1.000 so 
paid by him he should stand in the mortgagee’s shoes; apparently 
neither Mrs. Chetwynd nor the mortgagee knew in fact that the 
£1.000 so paid were advanced by Mynors, yet Mrs. ( 'hetwynd had 
to redeem Mynors, who was declared entitled as against her to a 
lien on the mortgaged property for the £1,000 paid on the mort­
gage.

And in the present case, after the loan company mortgage was 
assigned to the defendant, could the plaintiff have redeemed 
without paying the $208.05 advanced in 1913, as well as the 
$1,750 and interest advanced in 1914? I do not think so. There 
does not seem to be any reason why the plaintiff should get the 
benefit of the defendant’s payment in 1913.

In Monks v. Whiteley, [1912] 1 Ch. at p. 763, Fletcher Moulton, 
L.J., quotes from the judgment of Lindley, L.J., in Liquidation 
Estates Purchase Co. v. Willoughby, [1896] 1 Ch. 735, that “the 
Courts have gone a long way, and very properly, to prevent a 
second or third incumbrancer from obtaining a priority by a mere 
accident, and at the expense of other people who never intended 
to benefit him.” ,

It is not necessary to go very far in the present case. All I 
have to find is, and I do find, that, when the defendant paid the
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$208.65 to the loan company, he did not intend to discharge the 
mortgage or the mortgaged hinds pro lanto—and he is entitled 
as against the plaintiff to a charge for that amount.

1 thought at one time tliat the defendant’s position might Ihï 
affected by the payments made by Hoskins in the first seven 
months of 1014; but, on consideration, I do not see why it should 
be. Hoskins had the right to make these payments—there is 
no evidence that they were made with the defendant’s knowledge 
or privity, if that would make any difference. 1 do not draw from 
them any inference opposed to the defendant’s contention as to 
the existence of his charge for $208.65.

The plaintiff’s counsel urged strongly that the defendant 
should not hold the mortgage for more than the debt of $1,768.10, 
said to be assigned to him by the loan company. Rut this sum 
was all that was then due to the loan company—the defendant’s 
lien for the $208.65 resulted from his payment of that amount 
in the previous year—the legal estate in the mortgaged premises 
remained charged with the sum for the defendant’s benefit.

But forms of instruments are of little importance to-day: 
Manks v. Whiteley, Hupra.

On further consideration, I am satisfied that the defendant 
should not be allowed the 85 paid for the tranfer of the mortgage: 
In re liadclijje (1856), 22 Beav. 201 ; and, as the mortgage was, as 
1 assume, payable at the loan company's office in London, and 
the defendant’s solicitor sold the mortgaged property in London, 
and received the proceeds of sale in London, for the defendant, 1 
do not see why the second mortgagee should pay the expenses of 
remitting the money to the defendant.

The learned Judge’s report was as follows:—
Pursuant to the order of The Honourable Mr. Justice Ditch- 

ford dated the 5th day of February, 1916, 1 proceeded to take the 
accounts herein and to tax the defendant’s costs of the sale pro­
ceedings under the mortgage referred to in this action, in the pres­
ence of the solicitors for the plaintiff and the defendant, 
and, after hearing the evidence of the defendant and C. W. 
Hoskins, I now find as follows:—

1. The mortgaged premises were sold by the defendant on the 
27th day of November, 1915, under power of sale in the said 
mortgage contained, and the defendant received thereunder on
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that date the sum of S2.400, together with $12.40 for rebate of 
insurance premium.

2. There was due to the defendant on the said mortgage on the 
said 27th day of November for principal and interest the sum of 
$2,142.37.

3. The defendant also paid for water-rates and taxes upon the 
mortgaged premises the sum of $132.52.

4. 1 have taxed the costs of the defendant’s sale proceedings at 
the sum of $127.74.

5. 1 have set out the foregoing in the schedule hereto, shewing 
that of the moneys realised from the said mortgaged premises 
the defendant has in his liands a surplus of $9.77 after payment of 
the amount due on the said mortgage for principal and interest 
and of the amounts paid by him for rates, taxes, and costs.

The schedule set out what the defendant had jiaid, including 
the $208.65, amounting in all to $2,402.63, and what he had 
received, viz., $2,412.40, leaving a surplus of $9.77 in the defend­
ant’s hands.

Latchkord, J.:—Upon consideration, 1 entirely agree in 
the findings of fact and the conclusions of law arrived at by the 
learned Judge, and stated in his reasons for the judgment in 
appeal.

The motion is, therefore, dismissed, and the report confirmed, 
with costs of motion, reference, and trial.

P. H. Bartlett, for appellant.
H. O'. Fisher, for defendant, respondent.
The judgment of the Court was delivered by
Meredith, C.J.C.P.:—The single question involved in this 

liarticular case is one of fact: whether the $208.65, the amount 
involved in it, were really paid upon the mortgage and in reduc­
tion of the amount of it, or were paid as part of the purchase- 
price of the mortgage.

It has been found that the money was paid as part of the pur­
chase-price; and, if that be so, the appeal must be dismissed— 
this subsequent mortgagee is out of Court. How can he inter­
fere, how can he prevent a transaction of that character, and what 
difference can it make that the first payment was made a year 
before the balance was paid and the mortgage was assigned? 
Or that the mortgagees entered the first payment in their books as a
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payment on the mortgage; or that a recital in the assignment ONT- 
erroneously states the amount then due on the mortgage? These s. ('. 
are things of some weight in determining whether the payment 
was really one upon the mortgage-debt or on the price of the mort­
gage, but no more. Estoppel is out of the question. Nothing 
was done or left undone by the second mortgagee on the faith 
of the mortgage-debt having Iteen reduced by this payment.

That which was transferred when the assignment of the mort­
gage wat made was the amount really due upon the mortgage.
No intervening equities have anything to do with the case. The 
simple question is, how much was due upon tliat mortgage at 
that time? It all comes back to that single question; and upon 
that question the finding is in the respondent’s favour, and the 
evidence supports it.

The respondent unequivocally testified that the payment 
was not made on the mortgage, but was made as part of the 
price of it, all of which was not paid then because a “bonus” 
would have been exacted by the mortgagees over and above the 
amount of the principal and interest; and that then, at the sug­
gestion of the mortgagees, the amount of the payment then falling 
due was paid, and payment of the rest of the price was deferred 
for a year, when payment might l>e made without the added 
bonus; there was no contradiction of this testimony, and its 
truth seems probable. The mortgagor is the husband of the 
respondent’s daughter; the father-in-law would be unlikely to pay 
off his son-in-law’s debts and leave the property subject to new 
ones; but would save the property in his own name for his daugh­
ter’s benefit.

And, this l>eing so, the appellant has nothing reasonable to 
complain of ; nor has he any equities, or Registry Act provisions, in 
his favour which prevent effect being given, as it has been in the 
judgment in appeal, to the actual intentions of the |)arties to the 
payment and receipt of the $208.65. Appeal dismissed.

CANADIAN GRAIN CO. v. LEPP. SANK.
Saskatchewan Su/ireme Court, Lamont. J. December 5, 1916. g (•

Pleading (§ I S—145)—Striking out false and vexatious 
allegations—Statement of defence—Rule 223 (Sask.).]—Appeal 
from the order of the local master of Saskatoon wherein he di-
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reeled that certain paragraphs of the statements of defence of 
the defendants Lepp and Strehlow be struck out, and that the 
plaintiffs have leave to sign judgment against Lepp for the 
amount of their claim on the ground that the paragraphs in ques­
tion are false, frivolous and vexatious. Reversed.

P. //. (iordon, for defendants.
Lamont, J.:—In their statement of claim the plaintiffs allege 

that they are a grain company with head office at Saskatoon. 
That on July 30, 1916, a contract in writing was entered into 
between the plaintiffs and defendant Lepp by which it was agreed 
(a) that the plaintiff company would act as the agent of the 
defendant in selling on the Winnipeg drain Exchange 11,000 
bushels of wheat at $1.22 7-8 per bushel for delivery in the month 
of October, 1916, (b) that the defendant Lepp agreed to deliver 
to the plaintiffs all grain sold by them on his Itehalf, and (c) 
that he would indemnify and save harmless the company from 
loss arising from his failure to deliver.

The plaintiffs allege they sold on Lepp's behalf 11,(MM) bushels 
of wheat at $1.22 7-8, and that on October 5 the said defendant 
notified them that he would not deliver according to his contract, 
and authorized them to buy on the market 11,(MM) bushels to 
fulfil his contract; that, they did so, and that the difference l>e- 
tween what they had to pay and what they received was $4,990. 
They also allege that the defendant agreed to pay them a selling 
commission of |>er bushel. This *^c a bushel amounted to 
$27.50. This commission and the $4,990 making a total of 
$0,017.50, they claim from the defendant.

Roth defendants, in their respective statements of defence, 
specifically deny the above allegations set out in the statement of 
claim, and, in addition, they set up (1) that the plaintiff company 
was neither incorporated nor registered under the Companies Act 
of this province ami for that reason, could not maintain the 
action, and (2), in the alternative, that, if the contract alleged 
was entered into l>etween the plaintiff company and Lepp, such 
contract was in contravention of sec. 231 Cr. Code (Can . The 
defendant Ix»pp further set up that if he did enter into the con­
tract he was induced to do so by the representations of the 
plaintiffs’ agent that, in the event of his failure to deliver, no 
claim would lx* made against him by the company.
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All the al>ovv allegations in the statements of defence were 
struck out by the local master, with the exception ot the one in 
respect of the commission, which was not attacked. From that 
order the defendants now appeal.

As against the defendant Strchlow, the plaintiffs allege* that 
he took bills of sale* from Lepp, of the* grain grown on Lepp's 
farm, when Lepp was in insolvent circumstances, ami with intent 
to defeat, defraud, hinder and delay the* plaintiffs and other 
creditors of I»pp, ami they ask that these bills of sale Ik* set aside. 
These allegations were denied, but the plaintiffs did not ask to 
have them set aside.

The application is made under r. 223, which is as follows:
Statements of defence or other pleadings which are false, frivolous or vexa­

tious may on affidavit he set aside, in whole or in part, on such terms as to 
costs or otherwise as the Court or a Judge thinks fit.

This rule is identical with r. 247 (a) of the rules of Nova Scotia. 
The Nova Scotia decisions under their rule are, therefore, in point. 
Hanks v. Hatton, 30 N.S.R. 380, at 302.

In Holmes v. Taylor, 32 N.S.R. I01 at 194, the plaintiff applied 
to set aside as false, frivolous and vexatious the pleas pleaded by 
the defendant to an action to recover the amount of an award. 
The Judge set aside certain of the pleas, but allowed others to 
stand as raising questions which should lie determined on trial.

(littleson v. Sydney Household Co., 40 N.S.R. 381, in an apfieal 
from an order setting aside a defence under this rule, it was 
held that the summary jurisdiction to set aside a defence as false, 
etc., must be exercised with great caution,—a Judge should not 
weigh the evidence ami decide upon its pre]xmderance.

The latest case upon the point which 1 have been able to find 
is that of Stimpson Computimj Scales Co. v. Allen (1913), 10 
D.L.R., 349, at 352 (47 N.S.R. 90), where (iraham, E.J., sets 
out the N.S. practice in the following words:—

The practice about setting aside a defence ns false is pretty well settled. 
The falsity is the inquiry. The statements in the defendant's affidavits are 
alone to he regarded, and if there is any conflict the ease must go to trial. 
Then if the facts alleged are true, fuit its sufficiency is open to question.or is 
embarrassing or is had in law and admits of argument the case must go to 
trial. It would not do to proceed in this summary way if there is anything 
to be tried, and it is only in that way that a defendant can get to the Court 
of Apiical.

These authorities, in my opinion, establish that in an applica-

SASK.

s. c.
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tion under this rule the question to lie considered is whether or 
not the matters and things set up as a defence to the plaintiff s 
action are true or false. The defence must l>e shewn beyond 
question to be false before the plaintiff is entitled to have it struck 
out. To establish its falsity there must be, so far as facts within 
the knowledge of the defendant are concerned, an admission ex­
press or implied by him tluit the allegations in his defence are 
untrue. Such admission may appear from affidavits filed by the 
defendant or from his examination, if such lias been made part of 
the material to lie used on the application, or it may lie implied 
from his failure to deny on oath some material fact within his 
knowledge sworn to by the plaintiff in his affidavit. But to justify 
striking it out, it must be clear that the defence is false. If 
there is a conflict of testimony, that testimony cannot be weighed 
on an application under this rule.

The test to be applied is, as pointed out in the Gittleson case, 
supra, assuming that everything that, the defendant testified is 
true, is there anything to be tried?

With reference to the appeal before me, the first observation 
I have to make is that I cannot see how judgment for the amount 
claimed, which included an item of $27.50 for commission, could 
be entered while the defendant Lepp’s denial of the plaintiff's 
right to the commission was left in his statement of defence. 
The paragraph containing this defence was not included in the 
notice of motion.

Then, in my opinion, the paragraphs which deny that the 
plaintiffs sold 11,000 bushels of wheat on Lepp’s behalf, and later 
repurchased a like amount to complete the contract, should not 
have been struck out. The only evidence to establish the falsity 
of these denials is the affidavit of one of the plaintiffs.

In his examination Lepp was asked if he would deny that the 
plaintiff company sold 11,000 bushels of wheat for him at $1.22 7-8. 
He said that he did not know; that he could not say whether 
they did or not. Then, after considerable questioning, the follow­
ing answers were obtained from him:—“Q. If Mr. Vannatter 
says he did sell that 11,000 and buy back 11,000 from you at a 
later date you have no means of contradicting it, have you? 
A. 1 could not say. Q. Well, the question I am asking you is, 
they sold 11,000 bushels and bought 11,000 bushels, are you in a
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position to contradict that statement? A. How was thin? Q. 
This is a serious matter, I want the truth and nothing hut the 
truth. Do you want to deny that they sold 11,000 bushels and 
Ixmght 11,000 bushels, do you deny that? A. 1 don't know that 
I could deny it. Q. You don't deny it? A. No.”

Questions 110 and 118 1 read as explanatory of 119 and 120 
which were put in.

The defendant's answers here are no admission that the 
plaintiff company either sold or Iniught any wheat on the defend­
ant's account. He could not deny it for he did not know, and said 
so over and over again.

Where the alleged fact is solely within the knowledge1 of the 
plaintiff, a defendant’s inability to deny it because he has no 
knowledge of it cannot be taken as an admission that the fact so 
alleged is true. Under such circumstances, if the only evidence 
of the fact is the word of the plaintiff, it is the defendant's right to 
have him prove such fact in (,’ourt in the ordinary way, where he 
shall be subject to cross-examination, and w’here inferences from 
his conduct or demeanour in the defendant’s favour, if such should 
be warranted, may lx; drawn by the Court.

A defence that a contract wras induced by misrepresentation 
on the part of the plaintiff’s agent should only In- struck out 
on a summary application where it is quite clear that there is no 
foundation for the defence. Taking all the statements of Lepp 
on this point in his examination, I am not prepared to say they 
contain admissions which shew that there is no question to he 
tried. The summary procedure is to !»e exercised with great 
caution. The defendant is not called upon to prove that he has a 
good defence. All that he is called upon to do is to shew that 
there is a conflict of testimony on a material point. Even if 
his material does not shew a clear conflict of testimony, if it 
simply leaves the question in doubt, the plaintiffs' nation 
must fail. It is only where it is clear beyond doubt that the 
defence is untrue that he is entitled to the benefit of the summary 
procedure under this rule. A Judge may lx1 satisfied that it is 
very unlikely that a defence will prevail at the trial, but that is 
not sufficient to justify him in depriving the defendant of his right 
to a trial in Court.

There were a number of denials set up in the statement of
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defence which the defendant., in his examinât ion, admitted were 
untrue. For example, denial of the signing of the contract; 
denial that the contract contained certain specified provisions; 
denial that he had authorized the plaintiff company to purchase 
11,000 bushels of wheat in October, etc. The contract was pro­
duced and the defendant admitted his signature. His written 
authorization to buy was also produced, and he admitted it. 
Had these constituted the only defences set up, the order allowing 
the plaintiffs to sign judgment would have been proper. Where 
the paragraphs which are properly struck out constitute the 
whole defence, the plaintiff is entitled to judgment in default of 
amendment. McDonald v. Maurice, 8 S.L.R. 254.

Where, however, as here, after striking Out the paragraphs 
which may be properly struck out, the plaintiff has to go to trial 
to prove his entire case, 1 do not see that any good purpose would 
be served by striking out any of these paragraphs. 1 agree with 
the remarks of Ritchie, J., in Holmes v. Taylor, supra, where he 
said: “If the cause is to go to trial, it had better go with the 
defence unmutilated.”

This rule was never intended to afford the plaint iff the oppor­
tunity of trying the case piecemeal. The object of the rule was 
to prevent the delay and expense of an unreal defence. I do not 
wish to be understood as holding that under no circumstances 
should a portion of a defence loe struck out, but, generally speaking, 
but little will be gained by striking out an individual paragraph 
where the plaintiff has to go to Court to prove his case. If he 
has material sufficient to justify a Court in striking out the 
paragraph it will usually be found sufficient to establish his 
allegation at the trial. At any rate, the rules relating to ad­
missions of facts for use at the trial afford the plaintiff ample 
protection.

The appeal should be allowed with costs, the paragraph struck 
out restored, and the judgment entered set aside.

Appeal allowed.
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REX V. BAUGH.

Ontario Suprenu Court, Meredith. ('.Jit., and Marl anti. Magie, HodgiM* 

and Ferguson, JJ.A. February 7th. 1917.

Evidence (§ IV (1— 420)—Depositions taken at former trial of 
vitneis absent from Canaria Authentication—Signing by Judge— 
Cr. Code, sec. 999—Trial for conspiracy.] —Case stated by the 
Senior Judge of the County Court of the County of York ujxm 
the trial and conviction of the defendant on a charge of conspir­
ing with others to prosecute (J. A. Stimson for an alleged offence, 
knowing him to lx* innocent thereof.

/. F. Hellmuth, K.C., and T. C. Uobinette, K.C., for 
defendant.

./. I{. Cartwright. lv.( and J. ti. Clarke, K.C., for the Crown.

Meredith, C.J.O., read a judgment in which he said that the 
following questions were stated for the opinion of the Vov.t:—

(1) Were such facts pro led upon oath from which it could 
reasonably Ik* inferred that Louis Britain, whose evidence was 
given at a fomer trial, was absent from Canada at the time of 
this trial?

(2) Was 1 wrong in admitting the said evidence, in view of the 
fact that, at the time the application to admit the said evidence 
was made, such evidence was not signed by the Judge lx-fore 
whom it was taken, but was signed by me after objection to the 
receipt of such evidence was taken by counsel for the accused?

(3) Should there lie a new trial on the ground of misdirection 
or nondirection in my charge to the jury?

It was conceded by counsel for the prisoner that the answer to 
the first question must lx* in the affirmative; and it should Ik* so 

answered.
The question as to the admissibility of the evidence of Louis 

Britain related only to the manner in which the stenographer’s 
transcript of it was authenticated by the signature of the Judge, 
and not to the other requirements of sec. 999 of the Criminal 
Code. The previous trial had taken place before the same 
Judge; and it appeared that a transcript of the stenographer's 
notes of the evidence, without any authentication of it by the

ONT.
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ONT- Judge, was offered in evidence by the Crown, and that its admis-
8. C. sibility was objected to by counsel for the prisoner, whereupon the

trial Judge looked over the transcript and signed it, and it was 
then admitted in evidence.

Nothing is said in sec. 999 as to the time when the evidence is 
to be signed by the Judge, and there is no reason why it may not 
Ik* signed at any time l>efore it is admitted in evidence. It was 
argued by counsel for the prisoner that what is contemplated by 
the section is, that the evidence shall lx1 signed at the time when 
or immediately after it is taken; but nothing in the section re­
quires that construction to lx* given to it; and such a construction 
would render the section nugatory in all cases in which the evidence 
is taken down by a stenographer.

The second question should lx* answered in the negative. 
The third question should also be answered in the negative. 
It was to lx» regretted that the Crown insisted upon the second 

trial taking place before the .Judge who presided at the first 
trial. It was obvious that justice required that the second trial 
should take place l>efore a different Judge, for it would be difficult 
for any Judge to rid his mind of impressions he had formed at 
a former trial when the prisoner had lx?en convicted.

Maclaren and Magee, JJ.A., agreed in the result.

Hoduins, J.A., read a judgment in which he stated his agree­
ment in the result, for reasons given by him.

Feroi son, J.A., also read a concurring judgment, in which he 
went into the 3rd question, as to misdirection or nondirection, 
at considerable length, and referred to authorities. He was 
of opinion that under sec. 1019 of the Criminal Code and the 
authority of The King v. Romano (1915), 21 D.L.R. 195, 24 
Que. K.R. 40, 24 (’an. (’rim. Cas. 30, the defendant had failed 
to make out a case for the interference of the Court ; and the 
3rd question should be answered in the negative. He agreed 
also that the first question should lx» answered in the affirm­
ative and the second in the negative.

Judgment fur the Crown.
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RUDDY V. TORONTO EASTERN R. CO.
Judicial Committee of the Privy Council, Lord lluckmaxter, L.C., Lord Dunedin, 

Lord Parker of Waddinaton, Lord Parmoor, and Lord 
Wremury. January 88, 1917.

Arhitkation (§ III—17)—Railway Act—Rkview of award—Apprai.. 
The award of arbitrators under sec. 20!» of the Railway Act, R.K.C. 

( 1000), is similar to the judgment of a trial Judge. An appeal, upon law 
and fact, is always open. But an appeal Court will not interfere with 
the decision, unless there is good and special reason for doubting the 
soundness of the award.

Appeal from a judgment of the Supreme Court of Canada 
in an expropriation proceeding (unreported). Affirmed.

The judgment of the Board was delivered by 
Lord Buckm aster, L.C. On November 27, 1914, an award 

was made, in pursuance of the provisions of the Dominion Railway 
Act of Canada, assessing at the sum of $3,500 the amount to l>e 
paid by the respondent»—the Toronto Eastern R. Co. for the 
compulsory expropriation of land necessary to enable the respond­
ents to run a railway across the appellant’s property on the west 
of the City of Toronto.

This award was the award of the majority of three arbitrators 
and was subject to appeal by virtue of sec. 209 of the Railway 
Act. This section is in the following terms:—

Whenever the award exceeds SG00, any party to the arbitration may, 
within one month after receiving a written notice from any one of the arbi­
trators or the sole arbitrator, as the ease may Ik*, of the making of the award, 
appeal therefrom U|>on any question of law or fact to a superior Court : and, 
upon the hearing of the ap|ieal, such Court shall decide any question of fact 
u|K>n the evidence taken before the arbitrators, as in a ease of original juris­
diction.

The appellant availed himself of these provisions and appealed 
to the Supreme Court of Ontario, by whom the appeal was 
allowed. This judgment was, however, reversed by a majority 
of three to two in the Supreme Court of Canada, and from this 
latter judgment the present appeal proceeds.

Before considering the facts and the merits of the case, it 
is well to examine what is the real nature of the ap|H-al covered 
by sec. 209. In their Lordships’ opinion, it places the awards 
of arbitrators under the statute in a position similar to that of 
the judgment of a trial Judge. From such a judgment an appeal 
is always open, both upon fact and law. But upon questions 
of fact an Appeal Court will not interfere with the decision of 
the Judge who has seen the witnesses and has been able, with the
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impression thus formed fresh in his mind, to décidé between 
their eontending evidence, unless there is some good and special 
reason to throw doubt upon the soundness of his conclusions.

The facts which led up to the making of the award in the 
present case can lx? shortly stated. In 1911 the respondent 
railway were proposing to make their track along a line which 
cut through, from west to east, the property in question. They 
filed plans shewing this proposed extension of their system on 
February 24, 1911. Between July 1 and Septemlier 9 of that 
year the appellant purchased practically the whole of the property 
which he now holds, a small piece of the value of $500 only 
having l>een bought at a later date, namely, July 16, 1913. The 
notice of expropriation was served on Septemlxr 23, 1912.

The property so purchased was, it is said, a property ex­
ceptionally well situated, commanding beautiful views of the 
surrounding country, and having many advantages rendering 
it capable of adaptation and development for the purpose of a 
private residential estate. The total price for the land and 
buildings as they originally stood was $11,485, and in the im­
provements which the appellant made he had, at the date of the 
arbitration, expended a sum which raised the total cost of the 
property to $34,917. The award of the majority of the arbitrators 
assessed the <lamage to this property at a total sum of $3,500. 
The dissentient arbitrator fixed it at $13,850; and the question 
is whether the award of the majority can l>e maintained.

Now, so far as the question of fact is concerned, their Lord­
ships see no reason whatever to justify interference with the 
award. The arbitrators appear to have scrutinised and examined 
the evidence on both sides with great care, and, in addition, 
they paid at least two visits to the property and made a careful 
inspection for themselves. It would be in a high degree un­
reasonable to interfere with such a finding of fact, based on 
such materials, and, indeed, the Supreme Court of Ontario, 
whose judgment set aside the award of the arbitrators, did not 
attempt to do so, but rested their judgment upon the ground 
which really constitutes the only foundation for the appellant’s 
case, namely, that the arbitrators proceeded upon a wrong 
principle in their valuation, and that, in fact, the property was 
valued on the footing of its being a farm property, rather than
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a private estate. Their Lordships have carefully examined the 
reasons given by the majority of the arbitrators, and they cannot 
find anything whatever in these reasons to justify this conclusion. 
Indeed. McIntyre, Co.«L, clearly shews, in more than one passage 
in his award, that he did regard the property as a private resi­
dential estate, and he objected to the witnesses for the respondent 
railway company for not sufficiently appreciating the picturesque 
and unusual character of the spot.

In their Lordships’ opinion the arbitrator did not exclude 
any matter material for consideration, nor did he introduce 
into his calculations matter irrelevant or calculated unduly or 
unfairly to lower the amount of damage la- was called upon to 
assess. And the same thing is true of the reasons given by 
Mr. Macdonnell, who arrived at the same sum total for his 
award by slightly different methods. It is admitted by counsel 
for the appellant that the items, under which McIntyre, Co.J., 
groups the heads of damage, are exhaustive and complete, but 
he says that the small amounts assessed in respect of each of 
these heads shew, notwithstanding the passages in his reasons 
to which reference has been made, that he did in fact disregard 
the true nature of the property.

Their Lordships cannot accept this view, and they think 
that the award must be confirmed, and this appeal dismissed 
with costs, and they have so advised Ilis Majesty.

Appeal dismissed.
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MONTREAL STREET R CO v NORMANDIN IMP.
Judicial Committee of the Crin/ Council, Lonl Burk master. L.C.. V iscount |> (• 

Haldane, Lord Dunedin, lead Darker of Waddington, 
and Sir Arthur Channel!. January 23, 1917.

New trial (§ III C— 20) -Defective panel —Relationship of jvuok.
The omission of a statutory duty to revise the jury list when constitut­

ing the panel, not amounting to packing, or the remote relationship 
to the olaintifT of a juror, who was in fact impartial, which facts were 
not challenged at the trial, and resulted in no prejudice to the defendant, 
arc not grounds for setting the verdict aside or for a new trial.

Appeal from the judgment of the Queliee Court of Review, Statement. 
48 Que. S.C. 21 (see also 23 Que. K.B. 48). Affirmed.

The judgment of the Hoard was delivered by
Sir Arthur Channell:—1The respondent in this case was %atr„tïu.r 

plaintiff in an action against the appellant company in the 
Superior Court at Quebec to recover damages for personal injuries
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sustained l>y him when travelling in a tramcar of the api>ellants 
by a collision with another tramcar of the same company. The 
action was tried l>efore a special jury, who gave a verdict for the 
plaintiff for $12,000 on December 12, 1912, and judgment was 
given for the plaintiff for that amount. The appellants on 
January 10, 1913, took proceedings to have the judgment set 
aside on the ground that the jury had not l>een duly constituted 
and was without jurisdiction, and also that one of the jurors 
was relative to and was connected by affinity with the plaintiff 
and was not indifferent l>etween the parties, and also that in the 
course of the trial communications in reference to the case passed 
between the plaintiff, his relatives, and those who were conducting 
his case, and that juror and other jurors. At the trial there had 
been no challenge either to the array or to any individual juror.

These proceedings ultimately failed, and by a judgment of 
the Court of Review of Qucl>ec (48 Que S.C. 21), the judgment 
in favour of the plaintiff was upheld. From the judgment of 
the Court of Review this appeal is brought. The questions 
argued Ixrfore the Board were whether, on the grounds alleged, 
or cither of them, the judgment at the trial ought to have lx*en 
set aside, and whether the procedure taken for setting it aside 
was correct in form. There are also proceedings taken to set 
aside the verdict and judgment on the ground that the damages 
were excessive; but these arc standing over pending the decision 
of this appeal. What the appellants did on January 10, 1913, 
was to present a petition in revocation of judgment, known in 
Quebec as a requête civile, which came on to be heard l>efore 
Beaudin, J., on January 27, who held, without going into the 
evidence, that requête civile was not the proper way to raise 
the question. An appeal from this decision was taken to the Court 
of King’s Bench (Appeal side), (23 Que. K.B, 48), which Court, 
by a majority, on October 30, 1913, allowed the appeal, ordered 
the reception of the petition, and remitted the record to the 
Superior Court for proof and hearing of the issues contained in 
the petition. This proof and hearing took place on November 21, 
1914, when the Judge (Monet, J.) heard the evidence and dismissed 
the petition on the merits. He also disallowed a demurrer by 
the respondent to the petition, following, in so doing, the judgment 
of the King’s Bench (Appeal side). The appellants appealed 
to the Court of Review from the decision of Monet, J., disallowing
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his requête civile, hut the respondent tlid not api>eal from the 
disallowance of his demurrer. The Court of Review affirmed 
the judgment of Monet, J., but a majority of the Judges were of 
opinion that the proceedings were wrong in form, and should 
have been dismissed on that ground as well as on the merits. 
The most important question on the appeal to this Hoard is, 
as to the effect of serious irregularities in the preliminary pro­
ceedings for constituting the jury panel. On this point Monet, J., 
found that irregularities or breaches of the provisions of law had 
occurred, but that the appellants could not avail themselves 
of them because they had not proved any prejudice to have been 
suffered by them in consequence.

Very elaborate and minute enactments are contained in the 
R.S.Q. (arts. 3409, 3411, 3414 , 3416, 3418, 3421. 3423, 3426, 
3427, 3428, 3429, and 3462) for the constitution of a Revising 
Hoard to revise annually the jury lists, there being one list of 
grand and another of petit juries.

The municipalities are directed to give notice to the sheriff 
of new names of qualified persons and of the deaths, removals, 
or exemptions of those on the old lists. The Hoard, of which 
the sheriff is a member, and apparently president, sit in private 
to make their revision, but public notice is given before the 
lists are sent on to the sheriff. There are detailed provisions 
as to the mode of revision, as to initialling alterations and ad­
ditions and as to the times of various steps and other matters. 
The lists so revised serve for criminal and possibly other purposes, 
and from the list of grand jurors the list for trial of civil cases is 
made. The sheriff, by art. 3429, immediately after the revision 
of the list, is to notify the prothonotary, who is then to correct 
his list. The prothonotarv’s duties are prescribed by art. 430 
and following sections of the Quebec (’ode of Civil Procedure, 
lb; is bound to make a list of the persons qualified to serve as 
jurors in civil cases by taking from the list of persons qualified 
to serve as grand jurors in criminal cases which is deposited in 
his office the names of all persons residing within 15 miles of his 
office in the order in which such names appear, and he is to 
revise his list immediately after receiving notice from the sheriff 
that he has completed the revision of tin1 grand jury list. Then 
when an order is made for the trial of a civil cause by a jury 
the names are taken in order from the list to form a panel for that
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case, ami proceedings are taken for reducing the number for trial 
of the cause, which appear similar to what is known in this country 
as striking a jury under the old practice, still permissible by 
special order.

On the hearing of the requête crnle lx‘fore Monet. J., it was 
proved that in the year 1912, when the cause was tried, these 
provisions had for several years l>een neglected by the sheriff. 
There had been no revision at all, and old lists had been used. 
So far as the prothonotary was concerned, it is not clear that he 
in any way neglected his duties, inasmuch as he used the list 
deposited in his office of grand jurors, although that was, of course, 
an old one, not duly revised by the sheriff and Board. From 
that prothonotary’s list the names for this jury were duly taken 
in order. The statutes contain no enactment as to what is to 
be the consequence of non-observance of these provisions. It 
is contended for the appellants that the consequence is that the 
trial was comm non judice, and must lx- treated as a nullity.

It is necessary to consider the principles which have been 
adopted in construing statutes of this character, and the author­
ities so far as there are any on the particular question arising 
here. The question whether provisions in a statute are directory 
or imperative has very frequently arisen in this country, but it 
has been said that no general rule can be laid down, and that in 
every case the object of the statute must lx* looked at. The 
cases on the subject will he found collected in Maxwell on Statutes, 
5th cd., p. 590, and following pages. When the provisions of a 
statute relate to the performance of a public duty and the cast* 
is such that to hold null and void acts done in neglect of this 
duty would work serious general inconvenience or injustice 
to persons who have no control over those entrusted with the 
duty, and at the same time would not promote the main object 
of the legislature, it has lx»en the practice to hold such provisions 
to be directory only, the neglect of them, though punishable, 
not affecting the validity of the acts done. This principle has 
been applied to pro visions for holding sessions at particular 
times and places (2 Hales, P.C. 50, The King v. Justices of Leicester, 
7 B. and ('. 6 (108 E.R. 027), and Parke, B., at pp. 39 and 40, 
in (iwynne v. Burnell, 2 Bing N.C. 7 (132 E.R. 3), to provisions 
as to rates (I{. v. Ford-ham, 11 A. and E. 73 (113 E.R. 341), 
Le Feuve v. Miller, 20 L.J. (M.C.) 175), to provisions of the
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Ballot Act (Woodward v. Sussom, L.R. 10, C.P. 733; Phillips v. 
(Hoff, 17 Q.B.D. 805), and to Justices acting without having 
taken the prescribed oath, whose acts art» not held invalid: 
Margate Pier Co. v. Hannam, 3 B. and A. 206 (100 E.R. 001). 
In the case now Indore the Board it would cause the greatest 
public inconvenience if it were held that neglect to observe the 
provisions of the statute made the verdicts of all juries taken from 
the list ipso facto null and void, so that no jury trials could be 
held until a duly revised list had been prepared. As to the 
objects sought to be attained by these elaborate provisions for 
the mode of preparing the lists, there seem to lx* three things 
aimed at: First, to distribute the burden of jury service equally 
between all liable to it; secondly, to secure effective lists for the 
use of the Courts of jurors likely to attend when called, and 
names of dead men, and absent or exempted men being left out; 
thirdly, to prevent the selection of particular individuals for 
any jury, commonly called packing. The duties imposed on the 
sheriff appear intended for the first and second of these purposes, 
and those of the prothonotarv for all the three. His duty to 
take the names in rotation prevents packing, and his taking the 
names next after those who last served distributes the burden 
In this case the prothonotarv had a list in fact, although an old 
one, and men on it had all been qualified, y in most
cases remained so. The names were taken in pro|X'r rotation, 
and those ultimately sworn appear all to have lxx*n qualified. 
As to some of the matters, such as the omission to initial correct 
alterations, it would lx* impossible to hold that these made the 
whole list null and void. Having regard to the nature of the 
sheriff’s duties and their object, it seems quite unnecessary and 
wrong to hold that the neglect of them makes the list null and 
void; and although the prothonotary's neglect, if it had been 
in the matter of the order of taking the names, might have re­
sulted in a packed jury, the neglect if there had been any in other 
matters, would be of the same kind as the sheriff’s. It does far 
less harm to allow cases tried by a jury formed as this one was, 
with the opportunities there would lx‘ to object to any unqualified 
man called into the box to stand good, than to hold the proceedings 
null and void. So to hold would not, of course, prevent t he ( 'ourts 
granting new trials in cases where there was reason to think 
that' a fair trial had not been had. The view taken by
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Monet, J.. that he ought not to interfere where the appellant 
had shewn no prejudice appears very reasonable, and their 
Lordships are of opinion that it is also in accordance with the 
authorities. Taking first the Canadian cases to which counsel 
referred. The case most relied on was Grose v. Holmes Electric 
Protection Co., 9 Quebec S.C. 374. In this case the facts are to be 
gathered from the judgment which is set out in full in the report, 
and it seems that there had been somewhat similar neglect by 
the sheriff in his duties as to jury lists as in the present case, 
but the prothonotary also had. in direct breach of the code, 
omitted names standing next in order, and taken others lower 
down. This amounted to a process of packing the jury, and 
might possibly have been done with that intention. The minor 
breaches such as want of initials are recited in the judgment, but 
the facts as a whole clearly shew' prejudice, to use Monet, J.’s, 
phrase, and shew the very mischief to have happened which it 
was one of the objects of t he statute to prevent. That a challenge 
to the array was allowed in that case is quite consistent with 
Monet, J.’s, decision. Pcx v. McCrea, 10 Que. K.B. 193, also 
quoted, was a ease of murder, and after a verdict of guilty 
the conviction was quashed on grounds going to the merits, 
but it was also held by a majority of the Court that the 
swearing and inclusion in the jury of a ]K»rson assigned by 
mistake, but whose name was not written in the panel 
of jurors, and who had not the qualifications required by law 
for being one of the jury, is illegal, and a verdict returned 
by a jury so composed is null, and should be quashed. This 
seems to have little to do with the matter, as here no juror is 
shewn to have been disqualified, and if one had been, probably 
Monet, J., would have held it to be “prejudice.” The difference 
of opinion amongst the Judges in that case arose from the different 
views taken as to certain sections of the Criminal (’ode, which 
have no application to the case now' before the Board. McKay 
v. Glasgow and London Insurance Co.,32, L.C. Jurist, 125, 4 Que. 
S.C. 124, also quoted, merely shews that if a juror is, in fact, inter­
ested, and has not been challenged, his interest not being known 
until after the trial, a newr trial will be granted, which obviously 
has no l>caring on the point now' under consideration. Of the 
English cases, Mulcahy v. The Queen, L.R. 3 Eng. & Ir. Apps. 
306, was a writ of error on a criminal conviction taken to the
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House of Lords. The trial had taken plaee in one year under a 
commission opened in the previous year. There were lists of 
jurors duly made out according to the provisions of the statutes 
relating to the matter for each of the* two years. The jury had 
lx»en taken from the list for the first of the two years, ami it was 
argued that it should have l>een from the list for the year in which 
the trial took place. The Judges were summoned and questions 
put to them in the usual way, and Mr. Justice Willes delivered 
the opinion of the Judges to the effect that the right list had 
been taken. This is relied on to shew that such provisions arc 
not merely directory, otherwise the elaborate judgment actually 
delivered would not have been silent on such a point. But the 
question there merely was which list should In* taken; each list 
had been duly made, and no provisions as to the making of 
lists were broken. But Mr. Justice Willes docs guard himself 
against inferences being drawn front his judgment as to points 
which he had not expressly dealt with by saying, “ Assuming 
therefore that this sort of objection by way of challenge either 
to the array or the poll is competent in any case of the kind, 
it was incompetent in this.” Another case referred to in the 
argument was Williams v. (Ireat Western Railway Co., .‘i Ii. and 
X. HtiP. which shews that the omission to challenge, although 
the facts were not known until after the time for challenge, is not 
without effect on the rights of the parties, and a comparison of that 
ease with Lord Ashburnham v. Michael, lfiQ.B. 020,117 E.H. 1017, 
shews t hat while in Lngland t he fact of a juryman being open to chal­
lenge, discovered after verdict, may be ground fora new trial, yet it 
is discretionary with the Court to grant it, and it will not do so 
when it is of opinion that no prejudice has been done. Their 
Lordships therefore are of opinion that the decision of Monet, J., 
on the objection to the verdict founded on the omission duly 
to revise the lists was right. Counsel for the appellants pressed 
the Board not to weaken any of the safeguards provided by the 
legislature for securing fair and impartial juries, but their Lord- 
ships fail to see that the decision of Monet, J., has that effect.

4 As to the next point, the juror objected to was one Hector 
Barsalou, who was brother of Erasmus Barsalou, who was husband 
of an aunt of the plaintiff. It is obvious that this is not relation­
ship or affinity. But Erasmus Barsalou had been the tutor or 
testamentary guardian of the plaintiff, who was at the time of
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IMP. the trial not much over 21, and whose father had died when the
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t\ Erasmus gave evidence satisfactory to the Judge as to interest 
Xormandin. t|M, eaU8(, The case as to communications with the jury

chaiwiT broke down. The witnesses who gave the strongest evidence 
as to it were claim agents of the appellant company, and it was 
their duty to inform the appellants’ legal advisers at once if during 
the trial they observed anything which at the time they really 
thought serious. During the trial appellants’ counsel did have 
some information given him which led him to ask Hector Barsalou 
if he was allied to the plaintiff. He answered truly that he 
was not, and the question was not pushed further.

The Judge finds emphatically that the appellants proved 
no case on these points. The Court of Review adopted the 
findings of fact of the Judge. Their Lordships would require 
a very strong case to induce them to differ with the Judge who 
heard the witnesses, and on a consideration of the evidence 
they find no such case, but, on the contrary, agree with tin* 
Judge.

As to the point whether a requête ci rile was the proper procedure, 
their Lordships do not think it open, as neither the decision of 
the Court of King’s Bench nor the disallowance of the demurrer 
by Monet, J., was appealed from. The decision of the King’s 
Bench was not interlocutory for the purpose of an appeal from 
it under the rule acted on in this country, as it would have been 
final if decided the other way.

Even if open a decision on the point is unnecessary, as in 
their Lordships’ view, the requête civile failed in proof, and their 
Lordships would not desire, unless it were necessary, to express 
any opinion on a question of form and practice in the Quebec 
Courts, with which the Judges of those Courts are far more 
familiar than they are. Their Lordships see no reason for inter­
fering, as they were asked to do, with any of the interlocutory 
orders as to costs, and they will humbly advise His Majesty 
that the appeal should be dismissed with qosts.

Appeal dismissed.
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BEGIN v. THE KING
Exchequer Court of Canada, Audettc, J. January 8, 1917.

Crown (| II—20)—Negligence causing death.
Negligence of a servant in the unlading of coal for the Intercolonial 

Railway from a ship moored to a pier is “in, on or about ” the operation 
of the railway, within the Exchequer Court Act (lt.S.C. 1900, eh. 140, 
sec. 20(f)) as amended by 9 & 10 Kdw. VII., eh. 19, for which the Crown 
is liable.

Petition of right for damages arising out of alleged negli­
gence of a servant of the Crown on a public work. Judg­
ment for suppliant.

E. Bellenu, K.C., for suppliant.
J. E. Gelley, for respondent.
Audette, J.:—The suppliant brought her Petition of Right, 

on her own liehalf and as tutrix to her minor children, to obtain 
relief from the Crown for the death of her late husband, which 
occurred as the result of an accident, in October, 1914, at Levis, 
P.Q., while he was engaged unloading coal for the Intercolonial 
Railway. And it is further alleged that the accident has been 
occasioned by the negligence of the Crown’s servants while acting 
within the scope of their duties or employment.

The accident occurred under the following circumstances. 
The steamer “Wacona” was moored at the Princess Pier, at 
Levis, and her cargo of coal for the Intercolonial Railway was 
lieing unloaded at that pier, a wharf lielonging to the Crown, 
and upon which spur lines of the Intercolonial Railway are 
constructed up to the crane trestle, at the edge of the wharf. 
This crane trestle, which is operated by steam, is composed of 
3 clams working on booms, under the direction of 3 separate 
hatchmen superintending 3 separate gangs of men. The clam 
which caused the accident, and which weighs about 3,000 lbs., 
goes down in the hold of the steamer and grips coal which it 
takes up and dumps in the Intercolonial Railway cars for distri­
bution, or deposits the same on the wharf when there is no car 
available.

On the morning of the day of the accident Regin, the sup­
pliant’s husband, was working with hatchinan Dumont’s gang 
at bunker or hold No. 3. when, at about 9.30 a.m., Dumont 
ordered his gang to quit working at No. 3 and go and work at 
bunker or hold No. 2. This kind of shift was customary—l>eing 
adopted in order to unload the ship evenly, and to prevent a
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list or disturbance of the cargo. Dumont’s gang was composed 
of from 12 to 15 men. This gang of men then started from 
No. 3 and worked their way towards the bow to No. 2, and to 
reach that bunker, as will l>e si»on by reference to plan, ex. No. 2, 
they had to get out of No. 3, walk on deck a piece and then go 
down a ladder to that hold, near the place marked “M” on the 
plan, and work their way back across or past the hatchway of 
No. 2 hold where Dickson’s gang of men of also about 12 to 15 
were working at gathering coal for the clam that was dropped 
through the hatchway in question.

Hatchman Dickson, in charge of the men working at hold 
No. 2, and under whose control the clam in question was operated, 
was stationed on deck, on the starboard side of the hatchway. 
His duty or employment consisted in directing the work of his 
gang, and especially in directing the clam by signalling to Paquet, 
the driver of the crane locomotive standing on the trestle on the 
edge of the wharf in question. And, indeed, Paquet very clearly 
defines the scope of Dickson’s work, as far as it was concerned 
with respect to the operation of the clam, by stating that hatch- 
man Dickson is there all the time, he watches every dip of the clam, 
ami if Dickson is not there, I do not work the clam.

To take the ladder leading to bunker No. 2, Dumont’s gang 
had to pass through the hold or aperture leading to the ladder 
in question at point “M” on the plan, and that hold was only a 
few steps from where Dickson was stationed. After quite a 
numlM-r of Dumont’s gang had already gone down the ladder, 
had travelled on the coal and passed by the; hatchway through 
which Paquet’s clam was working, Begin, the suppliant’s husband, 
in turn got down the ladder and ran towards the stem on the port 
side of the steamer, following, as stated by most of the witnesses, 
nine or ten of his gang who had already passed the same way, 
and when reaching about the middle of the port side of the hatch­
way, he was struck on the head by the clam ami knocked down, 
dying a few hours afterwards. Dickson, who was at his post, 
saw the clam which was coming down under his direction, and at 
the time when the accident was inevitable and lx;fore striking 
the coal, but not in tune to save Begin’s life—he put his hands 
up and ordered it to stop. The clam was stopped at four feet 
odd from the coal, with the effect of striking Begin with the spring
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or bounce produced by the sudden jerk of stopping, only making 
matters worse.

This case, it is contended, comes within the ambit of sub-sec. 
(/) of sec. 20 of the Exchequer Court Vet, as amended by 9-10 
Edw. VII., ch. 19, which reads as follows:—

(/) Every claim against the Crown arising out of any death or injury 
or loss to the person or to property caused by the negligence of any officer 
or servant of the Crown while acting within the scope of his duties or employ­
ment upon, in or about the construction, maintenance or oj>cration of the 
Intercolonial Railway or the Prince Edward Island Railway.

It is well to note here that this new' sul>sec. (/) is very different 
from sub-sec. (c), repeatedly passed upon l>oth by this Court 
and the Supreme Court of Canada. Sub-sec. (/) does not require 
that the death or injury occur on a public work, but it is sufficient 
that the négligence; complained of lx; caused by the negligence 
of the Crown’s servant acting within the scope of his duties 
upon, in or about the railway, a public work of Canada.

Therefore, to bring the cast* within the provisions of sub-sec. 
(/) and recover against the Crown, the damages resulting from 
the death of her husband, it is sufficient for the suppliant to 
establish that his death was caused by the negligence of a Crown 
servant while acting within the scope of his employment, upon, 
in or about the construction, maintenance or operation of the 
said railway.

Does the evidence in the present ease disclose such negligence 
as would give a right of action, as above mentioned9

There can be no doubt that hatchman Dickson was derelict 
in his duties and guilty of very serious negligence in allowing 
a gang of 12 to 15 men to pass and meet, under the hatchway, 
upon coal whereupon they were also liable to stumble, another 
gang of men of about the same number, without first stopping 
the operation of the clam during the space of time necessary to 
perfect such shift. It was his obvious duty to stop the clam 
which indeed was part of and attached to the crane trestle, a 
public work, itself in turn part of the Intercolonial Railway—and 
the clam is a piece of machinery which travels and works very 
fast. It is true the evidence discloses that while Ryan, the general 
foreman says, he would not stop the clam under such circum­
stances, but the other hatchman Dumont states he has already 
stopped the clam under such circumstances, when he has ordered
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result of getting familiarised with dangerous works which too 
often proves fatal. Ryan, however, added that the hatehmen 
are supposed to take care, and that he never gave orders to the 
hatehmen to stop the clam when men are passing—that, he says, 
is left to the judgment of the hatehmen.

However, in neglecting to stop the clam under the circum­
stances, Dickson obviously failed to do what should l>e expected 
of a reasonable prudent hatehman, careful of the limbs and 
lives of his fellow-men working with him. Filion v. The Queen. 
4 Can. Kx. 134; 24 Can. S.C.R. 482.

The accident happened on board the steamer which was 
moored at the government wharf, the Princess Pier, upon which 
extended the Intercolonial Railway trains or ears as far as the 
crane trestle, from which they were loaded, by means of the 
clams—and it must be found that the negligence of the Crown's 
servant, which caused the accident, happened upon, in or about 
the operation of the Intercolonial Railway, a public work of 
( ’anada.

It is found unnecessary to go into further details with respect 
to the circumstances of the accident.

With regard to the insurance moneys which the suppliant 
has already recovered, and the $250 she will ultimately receive, 
they should be taken into consideration in assessing the damages 
to which she is entitled. 1 have already discussed this point in 
Saindon v. The King, 15 Can. Kx. 305, and will content myself 
with a reference to that case.

The suppliant's husband was a ship-laborer, 45 years old, 
earning 37)^c. an hour in the intermittent work of unloading 
these colliers, during the season of navigation, and was also 
earning outside of that work ; but the evidence, both with resect 
to his earnings on l>oard the vessels and otherwise is very un­
satisfactory, and the amount he earned each year cannot be 
ascertained with any degree of even proximate certainty. There 
was an average of one vessel a week or so, ami it took from 2 to 
3 days, or so, to unload them.
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However, in estimating the eompensation to which the 
suppliant is entitled under the circumstances, while it is im­
possible to arrive at any sum or amount with any mathematical 
accuracy, several elements must Ik* taken into consideration. 
One must strive, however, to give the .suppliant and her children 
such damages as will compensate them for the pecuniary loss 
sustained by the death of a husband and father; to make good 
to them the pecuniary benefits that they might reasonably have 
expected from the continuation of his life, which by his death 
they have lost. In doing so one must also take into account 
the age of the deceased, which at the date of the accident was 
about 45. his state of health, the expectation of life, the nature 
of his employment. a laborer, the wages he was earning and 
his prospects. But. on the other hand, we must not overlook 
that the deceased in such a case as this must, out of his earnings, 
have supported himself, as well as his wife and children, and that 
there are contingencies other than death, such as illness, as the 
Is'ing out of employment, to which in common with other men 
he was exposed.

All of these considerations are t « » be taken into account, and 
under all the circumstances of the case. I am of opinion to allow 
the widow the sum of $1,400. and the children the sum of $2,400. 
to be equally divided among them making in all the sum of 
$3,800 for which there will In* judgment with costs.

Jmlgnient for sitpitliant.

ABBOTT v DAHLK

\lln rla Supreme Court, Appellate Division, llam a. ( Stuart amt It"«/«/..
JJ. January Jti, 1917.

I.WDMIHD A.XI) TKNAXT' 1 § HID I 10) DlSTHKSS PlIIOltITIKS "MilltTO V.i:
FROM TENANT."

A chattel mortgage by one who heenme a tenant after the mortgage 
was executed is not a mortgage “from a tenant," within the meaning 
of sec. 4. eh. 54, (*.<>. ISOS, and the goods are not liable foi distress

[lie ('alijary Hrewing ,V Malting <2.*» D.L.It. 851), followed.1

Appeal from a decision of Taylor, D.C.J., on a summary 
disposition of an interpleader application on affidavits. Reversed. 

//. II. Parlée, K.C., for respondent.
Alex. Stewart, K.C., for appellant.
The judgment of the Court was delivered by
Harvey, (’..I.:—Abbott is the executor of the will of one
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Gardner, the lessor of certain premises of which one ( 'amplx-11 
was the tenant. Dahle is the mortgagee of some of the goods 
on the leased premises. The mortgage1 was in default, and a 
seizure was made, but the goods were* not removed from the 
premises. Subsequently, the rent l>eing in default, a distress 
was made on the same goods. The District Court Judge1 heilel 
that the landlord's right to the ge>e>els was superior to that of the 
mortgagee.

Dahle was at one time tenant of Gardner, anel before the 
expiration of his tenancy he solel the- ge>oels in epiestiem, which 
were then on the promises, to Campbell, anel took back a mortgage 
as part of the purchase price». A few elavs later his tenancy 
ceased anel then, or later, Campliell Incarne» te»nant. Whether 
there- was an interval between the two tenancies or not, or whether 
the gooels continueel to remain on the premises, does not appe»ar 
from the affielavits, but it docs appear that Campbell paie! rent 
from the time Dahlc’s tenancy ceased.

The mortgagee rests his claim to priority upon the provisions 
of sec. 4 of ch. 34, (’.(). 1898, which restricts the right of a landlord 
to distrain only goods of the tenant. But it is provided that the 
restriction shall not apply in favor of any one claiming title under 
“purchase, gift, transfer or assignment from the tenant, whether 
absolute or in trust, or by way of mortgage or otherwise.”

Dahle claims under the mortgage from Campbell, who is 
the tenant, therefore the landlord maintains that the goods are 
excepted from the restriction of the section, and the simple 
question is whether the mortgage is “from the tenant" because 
it is from someone who subsequently became tenant.

Beck, J., held in Re Calgary Brewing <i* Malting Co., 25 D.L.R. 
859, that the “tenant" within the meaning of the section is the 
person who for the time being holds the premises. In my opinion 
this is the correct interpretation. The terms “purchase, gift, 
transfer and assignment" all involve an act, not simply a con­
dition. It is clear that when the mortgage was given it was not 
a mortgage from the tenant because it was not given by one 
who was tenant. If it was not given by any tenant it surely 
could never lx» said to l>e a mortgage given by, or, in other words, 
a mortgage from, the tenant. Its character was determined 
by the facts existing at the time it came into l>eing, not by those 
subsequently arising.
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It is argued that the property was always on the premises 
and it is unfair to deprive the landlord of the right of distress. 
If unfairness to him would he the result of this construction it 
would l>e no ground for placing a construction on the words 
which would lead to injustice to others in many cases, hut I 
fail to see any injustice to the landlord in a conclusion which 
simply prevents him from taking the goods of another to pay a 
debt for which that other has no shadow of liability. There cer­
tainly would he much injustice done to that other in permitting 
it, and it is undoubtedly to remove the possibility of that in­
justice that the statute was passed to take away some of the old 
common law rights that the landlord had. and the proviso is 
for the purpose of excepting these eases in which an injustice 
might be done him.

There is no reason for a suggestion that it was a scheme to 
deprive the landlord of any of his rights. The rent in 
for which the landlord distrained goes back no further than 
June, 1915, shewing that the rent had been paid by Campbell, 
after Dahle ceased to be tenant, for more than a year, for the 
mortgage was given in March, 1914.

I think the appeal should be allowed with costs and it should 
be declared that the landlord’s rights are subject to those of the 
mortgagee, who should have the costs of the interpleader pro­
ceedings. A ppeal allowed.

ALTA.
8. C. 

Abhott 

Dahle.

Harvey, C.J.

Re WEST NISSOURI CONTINUATION SCHOOL o.NT.
Ontario Supreme Court, .4 p/iellale Ifivision, Meredith, (\J.Uni hit, ..

Kelly ami Maden, ,1.1. January 31, I!) 17.

1. Schools (§ 111 A 55) Oontixi'avion Schools Act liman vacancies
Manu ami's.

Members of a township council who refuse to discharge their duties 
under the Continuation Schools Act, It. S.O. 1914, cli. 297. in filling 
vacancies in the board of trustees of a continuation school,
may In* compelled to do so by mandamus; a formal demand and refusal 
need not be shewn but refusal may be inferred from their e >n lue».

2. Costs ($1 II) Liability ok Ml XICII'AL COUNCILLORS M x xi>a MI'S.
Members of a municipal council are liable for costs incur re 1 in pro­

ceedings occasioned through their refusal to discharge their statutory 
duties, and must indemnify the municipal corporation against all liability 
in respect thereof.

Appeal by the Municipal Council from the order of Statement. 
Sutherland, J. on an application for mandamus to compel the 
Municipal Council of the Township of West Xissowri, in the

14- 33 u.l.h.
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County of Middlesex, and memljers thereof. to till existing 
vacancies in the West Nissouri Continuation School Hoard. 
Affirmed.

Sutherland, J.:—Without canvassing in detail the some­
what complicated facts in this inuch-litigated matter, I am 
compelled to the conclusion that the township council should 
forthwith appoint new trustees of the school board in question 
so as to enable that board, when thus completed, to deal with 
the present urgent situation existing as to the continuation school 
in question.

Vnless therefore by Monday next, the 2nd October, the said 
Township Council for the Township of West Nissouri so till the 
vacancies in the said board by the election of new trustees, the 
order will go as asked. 1 will make no disposition of the costs of 
the motion until after the date named.

The order issued directed that Richard Fitzgerald, Reeve of 
the Township of West Nissouri, and W. F. McGuffin, James 
Smibert, William Wiseman, and John Pardv, councillors, and the 
township council, should forthwith till the vacancies in the Hoard 
caused by the resignation of Fitzsimmons, McGuffin, and 
Wheaton.

Sir George C. Gibbons, K.C., for appellants.
IV. /«*. Meredith, for respondents.
Meredith, C.J.C.P.:—The real appellants in this case 

are the members ol the Council ot the Corporation of the 
Township of West Nissouri ; and their appeal is against an order of 
the High Court Division of this Court requiring them, and the 
township council, forthwith to till certain vacancies in the West 
Nissouri Continuation School Board; the appeal being based upon 
the sole ground: that no demand, such as the practice of the Court 
requires, had been made ui>on the appellants before the appli­
cation for the order in question was made.

The facts of the case arc quite simple: and the duty which the 
appellants have been ordered to perform is a plain anti obvious 
one.

After much costly litigation, carried to the Supreme Court of 
Canada, the right of the inhabitants of the township of West 
Nissouri to, that means of higher education, within the terri­
torial limits of the township, called continuation schools, and the
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duty of the appellants to do all that the law requires of them so 
that such higher education may he efficiently afforded, have l>een 
firmly and unmistakably established.

Rut many of the ratepayers of the township seem to be still 
actively opposed to the maintenance if such a school, and, un­
fortunately, to lie set u|>on preventing it by any possible means; 
the appellants being apparently the leaders of this unwise, as it 
must prove to be useless and costly, as far as the administration 
of justice is concerned in it, opposition.

Under the Continuation Schools Act, R.S.O. 1014, ch. 207, it 
is the plain statute-imposed duty of the appellants to appoint 
three trustees of the West Missouri Continuation School; the 
duty of appointing the other three being upon the County Council 
of the Corporation ot the County of Middlesex; a duty which has 
been efficiently performed.

There is also imposed upon the head of the council, who is 
one of the api>ellant8, the statut Dry duty: to “be vigilant and 
active in causing the laws for the government of the munici­
pality to be duly executed and obeyed” and to “oversee the con­
duct of all subordinate officers in the government of it, and, as 
far as practical>le, cause all negligence, carelessness, and violation 
of duty to be prosecuted and punished:” and he, as well as each 
of his fellow-members of the council, and co-appellants in this 
appeal has made the statute-imposed declaration in which lit 
lus solemnly promised and declared that he will truly, faithfully 
and impartially, and to the best of his knowledge and ability, 
perform the duties of his office: The Municipal Act, R.S.O. 
1914, ch. 192, secs. 215, 242, anti 193.

In the face of these duties and obligations, these appellants, 
instead of truly, faithfully, and impartially performing that plain 
and simple duty, which required the appointment of the school 
trustees, so that every one entitled to the benefit of the means of 
higher education, such as the school should afford, might have it, 
have endeavoured to thwart the law and their plain duty, and 
are now asking the Court to give its aid to them, in continuing to 
thwart it; to apply to this case a rule of practice which exists for 
the purpose of doing justice, not injustice, ot protecting those 
who are willing to obey the law, not to be used by those who are 
trying to evade it as a means of enabling them to do so.
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Riddell. J.

To the technical objection, of want of demand and refusal, 
there seem to me to be three complete and obvious answers: 
(1) that which 1 have already referred to, that the course of con­
duct of these apiiellants shews a settled purpose not to ]>erform 
this statute-imposed duty, but, instead of giving a loyal support 
to the law as they know it to be, and honestly and impartially 
doing all that their office requires of them towards the efficient 
and successful maintenance of the school, as long as they remain 
public officers, to thwart the law and prevent the maintenance of 
the school: in such a cast* a demand and refusal would be useless, 
and need not be proved: (2) an effective demand was duly made 
in the month of August in anticipation of the autumn opening 
of the public school, a demand which is still effective, because never 
effectually complied with or intended to be so complied with, 
the pretended compliances Ix-ing in truth but further resistance of 
the duty, and prevention of the effect which an honest and im­
partial performance of it would have had, the result being still no 
board: and (3) upon the motion before Sutherland. J., that 
learned Judge considerately and properly gave to the apjxdlants 
another opi>ortunity to really perform their duty, and at the same 
time test good faith; they accepted the offered op]x>rtunity, but, 
instead of filling the offices of trustees of the school honestly and 
impartially, they made another abortive appointment, though 
they might have made an effective one of ratepayers quite as 
competent as they, and impartial.

To give effect to this technical objection, under these circum­
stances, is quite out of the question. If the appellants do not like 
the law as it is, it is none the less their duty to yield loyal obedience 
to it as long as it exists; and in their interests, too, because in the 
end every one must.

The appeal must be dismissed: the appellants must pay all 
costs, those of the “township council,” if it can have and has 
any, to be taxed as between solicitor and client.

Riddell, J.:—In the township of West Nissouri there has been 
established a continuation school under the Continuation Schools 
Act, 9 Edw. ch. 90—this school has been declared by the Courts 
to be legally and validly formed.

But the majority of the voters in that township arc not in 
favour of it, and they have elected to the council men who are of 
their views.
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It is painful for u Canadian to read the proceedings which are 
in this appeal brought to light—it should be manifest to all of the 
slightest intelligence that it is the duty of every citizen loyally to 
obey the law—if he does not like it, it is oix‘ii to him to endeavour 
to have it changed, but so long as a law stands it should be obeyed.

Instead of loyally carrying out the law and doing their plain 
duty under it, the council have more or less ingeniously evaded it.

Then1 is no need of traversing the earlier proceedings—and I 
begin with a notice given to the Ixiard of trustees, on the 1st 
August, 1916, to proceed with the establishment in fact of the 
school.

August 3. Three of the trustees resigned: their resignation 
was accepted.

August 9. A written demand was served on the township 
council “forthwith to appoint proper jx-rsons as School Trustees 
of West Nissouri Continuation School Hoard, to fill the vacancies 
caused by trustees' resignations accepted by you.”

August 18. The council pretended to act on this demand: 
they ap]x>inted three trustees who were opposed to the continu­
ation school, and who could be relied ii|>oii not to do anything to 
carry out the law.

August 23. A demand was served on the school board to 
establish the school, but was not complied with.

August 25. A notice of motion for a mandamus was served on 
(1) t 1m three trustees who had not resigned, (2) the three who had 
resigned, and (3) the three newly ap]K>intcd; whereu|>on of course, 
August 20, 27, the newly appointed declined to accept office.

August 31. Mr. Justice M isten made an order that the board, 
ete., should establish the school.

The council not having effectively filled the school board, a 
motion was made for a mandimus to compel them to do so— 
this came before Mr. Justice Sutherland, who retained the motion 
to enable the council, if they so desired, to do their duty—they 
did not, and, September 25, my learned brother made an order, 
directed to the council and the individual members thereof, 
ordering them forthwith to fill the vacancies.

The council and the individual members now appeal.
The sole ground urged is that there was no demand upon them 

to do their duty: Re H'csf Missouri Continuation School, 25 O.L.R. 
550, 3 D.L.R. 195, see especially pp. 200-1.
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Rut there was a demand made to fill vacancies—that does not 
mean to go through the form of tilling vacancies, but it means 
effectually to fill vacancies. The silly form gone through here 
war in no true sense1 a tilling of the vacancies. If by a stretch of 
charity we were to believe that the council acted bond fide in t he 
original appointment, being deceived in the character of the men 
they appointed, it was their plain duty, on being undeceived, to 
appoint proper persons—many offered themselves. It is but too 
obvious that the council are simply playing with their plain duty 
and endeavouring by shallow' trickery to evade the explicit order 
of the Court—this cannot be allowed.

The appeal should be dismissed with costs, all of which should 
be ultimately paid by the individual apjiellants—i.e., they will 
reimburse the township for any costs for which it is liable either 
to the respondents or to its solicitors. It would lie an outrage to 
use the money of the township to enable the councillors to tight 
against their legal duty.

Kelly, J.:—The sole ground of appeal set forth in the no­
tice of appeal is, that “there was no demand by the applicants 
or any ratepayers that the appellants should fill the vacancies 
on the West Nissouri Continuation School Hoard or any refusal 
on the part of the said appellants to fill the said vacancies. ”

How devoid of merit is the position now taken by the appel­
lants is evident from the efforts made by ratepayers to have the 
school established and put into operation, and the manner in 
which- the appellants went about doing what was their plain 
duty to do.

A written demand of the 9th August was served upon them 
requiring them to appoint proper persons to till vacancies on the 
school board. They were then under obligation towards those 
who were entitled to have the school put into operation to take 
such steps as their duty imposed upon them to attain that end. 
Going through the empty form of appointing a-: trustees those 
who, they had reason to know, would, by their refusal to act, 
assist them in their design to set the law at defiance—and especi­
ally when there were other properly qualified persons ready and 
willing to accept the position of trustee and perform the duties 
of that office—was not a compliance with the demand. The 
manifest intention ot the appellants was so to appoint to the vacan-
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cics that the very object of those desiring to have new ap]x>int- 
ments made would be frustrated. What they did had no greater 
effect than if they had altogether ignored the demand.

I am of opinion that, under such circumstances, the demand 
was not properly complied with and its effect was not exhausted 
by the appellants going through the empty form of making ap­
pointments which it was plain to them would be ineffectual to 
bring about the puri>ose of the demand.

In view of the opportunity they had of doing what was their 
plain duty, their conduct amounted to a willul disregard of their 
duties and a willingness to defy the orders of the Court.

The appeal should be dismissed with costs.
Masten, J.:—I have had the opportunity of perusing the rea­

sons for judgment prepared by my brother Riddell, and I agree in 
his conclusions and will add but one word.

I am of opinion that the demand of the 9th August last, 
requiring the township council to fill the school board, was a con­
tinuing demand—and is sufficient to support the order now in 
appeal, having regard to all the circumstances of this case ami to 
the present practice on mandamus motions, which is not, in my 
opinion, as exacting and technical as the older cases indicate.

On the argument before us it was urged that the township 
council could not be expected to appoint new members to the 
school board in consequence ot a remark which fell from me sitting 
in Chambers as vacation Judge. The motion before me was for a 
mandamus to the school board as a eori>orate body, requiring 
them to rent premises, hire a teacher, and open the school in 
September.

In the course of my remarks I said: “Such consideration of the 
governing statutes (Ontario statutes 1909 ch. 90 and 91) as I have 
been able to accomplish during the course of the argument leads 
me to the conclusion that the old Ixiard of trustees remains in­
tact, and that the resignations of the three resigning trustees are 
not effective until their successors an* appointed and accept 
office and also until the new board is fully organised for busi­
ness.”

The remark was not in any way necessary to the determination 
of the motion; and, whether the view expressed was correct or in­
correct, it does not, in mv opinion, afford any excuse for the failure
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of the township council to do their duty and till up the school 
board.

If the view expressed is incorrect, as the appellants contend, it 
certainly affords no excuse. If it is correct, it empliasises the 
duty of the township council at once to till the school board— 
because the resignation of the three trustees and the effective 
appointment of their successors are mutually interdependent and 
ought to be done uno flatu. To accept the resignation of the old 
trustees and stop there, without effectively appointing successors, 
is to attempt to emasculate the board, and that I take to have been 
the intention of the township council. 1 do not think the excuse 
put forward is such as should commend itself to the Court.

The appeal should be dismissed. Appeal dismissed.

Upon the settlement of the minutes of the order above pro­
nounced, there was a dispute as to costs; and counsel for the 
parties by arrangement and consent appeared and spoke to the 
minutes before Riddell, ,1. (It was agreed that the learned 
Judge should consult the other members of the Court, and that 
the agreement before him should be considered as made before 
the full ( ourt.)

E. ('. Cattanach, for the respondents, the original applicants.
11’. Lawr, for the appellants, the members of the council.
January 31, 1917. Riddell, J.: I have had communication 

with the other members of the Court, and the motion made on 
the 29th January, on the question of costs, may now be disposed 
of.

We are all of opinion that the whole trouble has been caused 
by the foolish ( I use no harsher word) conduct of the members of 
the township council, who seem to have imagined that their 
silly evasion of the order of the Court would be accepted as an 
honest attempt to obey it. For this they are personally to blame, 
and they must suffer the legitimate consequences of their folly.

It is said—and it is not unlikely—that their opposition to the 
school is in accord with the wish of the vast majority of the 
ratepayers; but it cannot be too strongly stated and firmly 
insisted ui>on that an order of the Court must be obeyed, 
however unpopular it may be.

In our system there is no union of ]lowers, legislative, admini­
strative, and judicial, in one person—we divide and limit power. 
In its own sphere the electorate is supreme and must have
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the council or parliament it desires—the council or parliament 
when elected is supreme in its own domain, and no Court can 
interfere with (say) a township council acting in good faith within 
the ambit of its itowers.

The Court is charged with certain duties also—and it also 
is supreme within its jurisdiction. When a Court makes an order 
within its jurisdiction, it is the duty of every person affected by 
it to obey and to obey loyally. It is not a matter for a vote or 
an issue at an election whether to obey or not ; the Constitution 
has made the Court the final authority : unless and until 
Parliament enacts otherwise (and Parliament is all powerful in 
that regard), no one is allowed to exercise private judgment or 
follow what he believes to be public opinion by wilful 
disobedience.

The wrongdoing here was that of the individuals, and they 
cannot hide behind a majority of the ratepayers.

Nor can they be allowed to use public money to pay for the 
results of their own misconduct—it is too often forgotten that Ha­
le vying of taxes is an interference with private rights of property; 
that, consequently, taxes should not be levied except for 
purposes: and that, when levied, they are charged with a trust 
for such purposes. A municipality is not a complaisant benefactor, 
a fairy godmother, to lavish gifts indiscriminately—the Legislature 
defines the objects upon which money raised from the people by 
taxes can be spent and so far not one of these can fairly be said 
to include paying for disobedience to a lawful order. The town­
ship's money is in no very remote sense the money of all tin rate­
payers; and the money of not even 15 or ."> or one per cent, is to 
be used in disputing an order tin- obedience of which they desire 
and to the obedience of which they are entitled.

Then we are furnished with a copy of a resolution by the county 
council, which expresses the judgment of that respected body 
as to the proper course to be pursued in the future. With that 
we have nothing to do.

The individual members of the council will indemnify the town­
ship against all costs, repaying to the township all costs, between 
solicitor and client, and all costs the ‘ is obliged to pay.
The respondents are to have all their costs payable by these 
individuals (or, if more convenient, by the township in the first 
instance).
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SASK. IMPERIAL BANK OF CANADA v. HILL
Saskatchewan Su/nr ni» Court, Sir Frederick llaullain, La mont

uml El wood, January 0, I HI

tatement

Him* and notick (| V H- 130) 'I ranskkkkk's kxowi.kixie ok makers 
RELATIONSHIP—HvRKTY Dl TY \s TO.

When tin1 holder in due course of a promissory note has knowledge 
tliiti the maker is in reality a surety only lor a third person, the creditor, 
after notice, is hound to do nothing to the prejudice of the surety.

{House v. Bradford Banking Co., |IK‘.M| AX’. fiKti, applied; 31 D.L.R. 
*>74, reversed.)

Appeal from the* judgment of Newlands, 31 D.L.R. 574, 
in favour of plaintiff, in an action on a promissory note. Reversed. 

(i. K. Taylor, K.C., for ap]>ellant.
II’. E. Knowles, K.C., for respondent.
The judgment of the Court was delivered by 
Klwood, J.The trial Judge held that the defendant was not 

a surety for Sagar, the joint maker of the note sued on, but 
that the note was given for a debt owing by the defendant himself.

While it is quite true that the note in question was given for 
a debt owing by the defendant, it is also true that, on the re-sale 
to Sagar, the amount of the note in question was included as 
part of the purchase-price of the land, and the arrangement was 
that anything paid on the contract of sale of the land was to l>e 
applied both on the note and on the contract. It seems to me 
that the result of the transaction is that, as between the defendant 
and Sagar, the defendant was surety for Sagar.

The trial Judge finds that the plaintiff had not any knowledge 
that the note sued on was a part of the transaction with Sagar, 
and in effect finds that the ban1 had no knowledge of the fact 
that the defendant was a surety.

in my opinion there was ample evidence to justify the trial 
Judge in finding that the bank had no knowledge of the relation­
ship of the parties until on or about Novemlier, 1914.

The evidence shews that in July, 1914, before the note in 
question lieeame due, Sagar gave a quit claim deed to the Amiable 
Co. of his interest in the land, and that after the note became 
due the land in question was re-sold to Lockwood. The con­
sideration for this re-sale was the transfer of certain securities,

realised on, would satisfy the claim of the plaintiff. At the time 
of the re-sale they were taken at a valuation greater than the 
claim of the plaintiff. The plaintiff was a party to this re-sale.
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At the time the quit claim deed was received from Sugar, the 
bank, as 1 have stated above, still had no knowledge of the fact 
that the defendant was a surety. The effect of the quit claim deed 
was to release Sugar from any liability, but, as it was at a time 
when the plaintiff had no knowledge of the fact of the surety­
ship, such release does not in my opinion affect the right of the 
plaintiff to recover on the note sued on.

When the quit claim deed was received from Sugar the nature 
of the security was changed, by a rescission of the agreement of 
sale to Sugar, and the substitution therefor of the land covered 
by the agreement of sale.

In Pledge v. Buss (70 MK. 585), Johnson, ti(i8 at titiS, 1 find 
the following:—

But the Lords Justices have since held that the rights of :i surety extend 
to this, that he is entitled to have even- after-taken security kept intact fur 
his benefit.

In House v. Bradford Banking Co., (18941 A.C.. 080 at ‘>98, 
Lord Watson says:—

When two or more |>ersons bound as full debtors arratme. either at the 
time when the debt was contracted or subsequently, that inhr *r one of them 
shall only be liable as a surety, the creditor, after he has notice of the arrange­
ment, must do nothing to prejudice the interests of the surely in any ques­
tion with his co-debtors.

And see also Lord Hvrschvll, L.C., at p. ‘>92.
It seems to me, therefore, that at least in November. 1914, 

when the plaintiff had notice of the relationship of the parties, 
and the circumstances of the transaction, a duty was cast upon 
the plaintiff to do nothing that would prejudice the surety in 
so far as the land was concerned.

The plaintiff could, I apprehend, at that time ami while it 
still held the title to the land, have proceeded against the defendant 
upon the note in question; but when it became a party to dis­
posing of the land, then, I am of opinion, that it was bound by 
the arrangement between the defendant and Sugar and the 
Amiable Co. as to how the purchase price should l>e applied.

When the re-sale of the land took place it was an actual sale. 
It is true that what was paid was not money but securities, but 
it was none the less payment in full. Payment need not neces­
sarily be made in money: Kalconbridge, Banks and Banking, 
2nd ed. (1913) 718; 7 Hals. 444, and cases there cited.

The securities received in payment for the land were at the

SASK.

8. C.

Imperial 
Bank of

Him

El wood.J



220 Dominion Law Reports (33 D.L.R-
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satisfaction of the note sued on.
In my opinion, therefore, the appeal should l>e alloyed with 

costs, and the plaintiff's action should lx* dismissed with costs.
Hill. Appeal allowed.

ALTA. SIMSON AND MACFARLANE v. YOUNG

S. C. A1her to Supreme Court, Appellate Division, ScoU, Stuart, Heel,- and Ives, JJ.
January IS, 1917.

Vendor and pvrchahkr (§ I E—25)—Rescission Delay of title—Auknt- 
An agent for the sale of land act » functus ojfirio after the agreement 

is made, unless otherwise expressly provided, and a purchaser who has 
made no demand for completion on the vendor, but has upon the agent 
for sale, is not entitled to rescind the contract because of delay in making 
title, even though time is expressly made the essence of the contract. 

[Krotn v. Kaiser, 21 D.L.R. 700, 8 A.L.lt. 287, distinguished.]

Statement. Appeal by the defendant from the judgment of Simmons, J. 
Reversed.

Mackay, for appellant ; Forsyth, for respondent.
Stuart, J.:—By an agreement in writing dated March 8. 

1913, the defendant agm*d to sell to the plaintiffs and the plain­
tiffs agm-d to buy from the defendant certain lots in the City of 
Calgary for the sum of $3,150 payable, as to $1,550, upon the 
execution of the agreement, which sum was then paid, and as to 
the balance of 81,000, on March 1. 1914, upon completion of 
title.

The plaintiffs allege that both before and after March 1, 1914, 
they tendered the balance of the purchase-money to the defend­
ant, but that the defendant refused and still refuses to deliver 
title as agreed. They therefore claim a rescission of the agree­
ment and a return of the $1,550 paid, with interest. The defend­
ant counterclaims for specific performance.

The defendant became the registered owner of the property 
on April 23, 1913, that is, some 0 weeks after the agreement 
was signed. There is no question raised as to absence of title 
in the defendant vendor at the date of the agreement. The whole 
dispute has arisen on account of a considerable delay on the 
part of the defendant in furnishing to the purchasers the title 
as agreed anti at the time agreed.

Mrs. Young, the. defendant, resided in Ireland. The agree­
ment of sale was entered into on liehalf of Mrs. Young by one
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Wilkinson who at that time was a real estate agent in Calgary. 
He in fact signed the agreement sued upon as agent for her. 
Mrs. Young had not personally employed Wilkinson but he had 
received his instructions from one Robinson who was with Wilkin­
son during the previous summer as representing a firm called the 
Associated Agencies of Canada who were agents for Wilkinson’s 
firm in London, England. Robinson is a brother of Mrs. Young. 
He had left a price with Wilkinson at which the property could be 
sold. Early in March, 1913, the plaintiffs offered the price 
required but before the agreement was closed Wilkinson cabled 
to Robinson who was then in England for confirmation and received 
a cable on March 7, saying : “Young accepts offer. Robinson.” 
Wilkinson then prepared and signed, as agent for Mrs. Young, an 
agreement of sale to the plaintiffs. In this agreement Mrs. 
Young was described as “of Belfast, Ireland." Later on, Wilkin­
son. feeling apparently some doubt as to his authority to sign, 
prepared, so he stated, another agreement in duplicate and sent 
it over to Dublin, where Mrs. Young in fact resided, and it was 
signed by her. This agreement however was not produced at 
the trial and the plaintffs contended that no such second agree­
ment was ever handed to them. One copy, so Wilkinson said, 
was handed to the plaintiff Sim son and one returned to Mrs. 
Young. Whether the error as to Mrs. Young's residence was 
repeated in this substituted agreement does not appear. The 
plaintiffs have sued upon the agreement executed by Wilkinson. 
The trial Judge doubted the existence of a second agreement.

Wilkinson received the down payment from the plaintiffs 
and applied it in payment of moneys due from Mrs. Young to 
her vendor. Title was then procured in Mrs. Young's name, 
and the certificate of title was sent to Robinson.

A short time liefore the final payment came due to Mrs. 
Young, Simson came in to Wilkinson’s office and intimated 
that he would be prepared to make the payment when it fell 
due. Wilkinson then prepared a transfer and forwarded it to 
Robinson expecting him to secure the execution of it by Mrs. 
Young. The letter to Robinson was addressed to him in care 
of the Associated Agencies of Canada, London, England. These 
people themselves had nothing to do with the matter and do not 
seem to have been instructed in anv respect hv Wilkinson in regard
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to it. Robinson does not seem to have received the letter en­
closing the transfer.

Wilkinson, a partner with whom he had I wen in business, 
dissolved their partnership in November, 1913, and the partner 
had continued the business but Wilkinson kept going to the 
office frequently in regard to outstanding matters.

Simson did not actually tender the money to Wilkinson on 
or about March 1, but frequently expressed his readiness to pay 
upon receiving the transfer and there is no dispute about the fact 
that he and his co-purchasers were always ready and willing to 
pay. Wilkinson had, indeed, intimated to Simson that he did 
not wish to take the money until the transfer came to hand. 
At frequent intervals after March 1, Simson came to see Wilkinson 
to enquire whether the transfer had arrived. Finally, Wilkinson 
wrote to his lx>ndon agents to see if they could locate Robinson 
and was then told that he was at the front. This, of course, 
must have been after August 4, 1914.

Simson kept enquiring of Wilkinson for 9 months after March 
1, 1914, about the transfer. He never asked Wilkinson about the 
person to whom he was writing. He seems to have felt that the 
responsibility was entirely upon Wilkinson. He admitted that 
he knew Mrs. Young had never been in Calgary, and that he 
knew that even Wilkinson himself did not know her. On one 
occasion Wilkinson told him that he had sent another transfer 
but, when it did not return, even then he seems to have asked no 
questions as to the probable reason for the delay. Finally, in 
December, 1914, he put the matter in his solicitor’s hands and 
upon his advice went and tendered the actual cash for the unpaid 
balance to some one in what had been Wilkinson’s office, but 
not to Wilkinson himself.

In the meantime Mrs. Young had all the time been wondering 
why she had not got her money and was always ready, able and 
willing to sign a transfer and give title. In order to save the 
exixMise of a commission to take her evidence, her affidavit was 
admitted at the trial by consent. In that affidavit she states 
that the sale was negotiated on her behalf by her brother Claude 
Alleyne Robinson; that shortly before the balance of the purchase- 
money became payable her husband had written to her brother 
to remind him of the fact and to arrange that the sale should be
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completed, that after related letters to her brother had met 
with no response her husband had on Septemlier 12, 1914, written 
to Wilkinson and Boys of Calgary, enquiring why the money 
had not been paid; that on October 28, 1914, lier husband had 
eeeived a letter from Wilkinson dated at Calgary Oc tôlier 13, 

in which Wilkinson stated that he had, just prior to March 1, 
sent a transfer to Robinson for her signature, that he had had no 
reply from Robinson although he had written again and that 
the money was available when the transfer was produced. Mrs. 
Young in her affidavit also states that this was the first intimation 
she had had of the necessity of any transfer being executed by 
her and that her husband wrote to Robinson several times 
enquiring why the transfer had not been sent to her but could 
get no reply. She states also that on November 9, 1914, her 
husband wrote to her London solicitors requesting them to act 
on her liehalf with a view to obtaining a completion of the side, 
that on January 13, 1915, her solicitors forwarded to her a transfer 
to lie executed, which she did execute the next day, but on 
February 1, 1915, she was served in Dublin with the statement 
of claim in this action and that she had always been ready and 
willing to complete the salt1.

On December 7, 1914. the plaintiffs, by their, solicitors, 
Messrs. Forsyth tV Trainor, sent three letters to Mrs. Young in 
identical terms addressed to her at Belfast, Ireland, at High 
River, Alberta, in care of Wilkinson, and at Calgary in care of 
Wilkinson and Boys, in which letters they repudiated the1 contract 
in question “in respect of your failure to deliver title to them 
although they have repeatedly tendered the money and demanded 
the same.” They also demanded a return of the money already 
paid. None of these letters ever reached the defendant so far 
as the evidence shews.

The present action was begun ou January 15, 1915. On 
February 15, 1915, the defendant’s solicitors tendered the transfer 
duly executed and the certificate of title to the plaintiff’s solicitors.

The certificate of title of which of course the original was in 
the Land Titles Office, gave the defendant’s residence correctly 
as lieing in Dublin, Ireland.

Simson admitted that sometime during 1914, he had searched 
the title in the Land Titles Office and had found the defendant
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to be the registered owner although lit1 said he t hought her address 
there given was Belfast, Ireland.

The trial Judge, in his oral judgment, took the view that the 
plaintiffs had done all that could be reasonably expected of them. 
He expressed his view in the following words:—

If the purchaser did what he hIiouUI do in the eireumetaitoee, he in entitled 
to rescind. These are not usual circumstances, and if the vendor lmd (nut; 
done something that lie thought an active vendor should do possibly she 
should not be held because her agent failed to carry out her instructions, 
but hen; she did nothing. In the first place, she allowed the transaction 
to lie entirely conducted by agents. She di 1 nothing to inform the pur­
chaser that any other arrangement was made. Here was a purchaser in 
good faith attempting through the same agent to gel ti'le. IF* even went 
further, and wrote her at the address given on the agreement, but could get 
no information. 1 think that was all he was bound to do. It is so entirely 
a question of fact as to whether or nut I am right in coming to that con­
clusion.

The statement that the plaintiff had written to the defendant 
at the address given in the agreement must have been based on 
a misapprehension of the evidence lx* va use I cannot find in the 
appeal book any assertion by Simson that he had done so unless 
the letter of repudiation is what was referred to.

The trial Judge was also of opinion that the plaintiffs were 
entitled to assume that Wilkinson continued to be the defendant's 
agent for the receipt of the balance* of the purchase-money and 
for the completion of the sale.

Upon this last point 1 think there is room for some doubt, 
in the ordinary case an agent for sale is functus officio when the 
agreement is finally made. There is, it seems to me, no presump­
tion that he continues to have authority to act for the vendor 
in respect of the completion of the agreement. The only fact 
that might throw another light upon the matter is the admitted 
receipt by Wilkinson of the down payment and his disposal of 
it by paying a previous vendor. There is no evidence that the 
plaintiffs knew what he had done with the first payment. But 
even assuming that Wilkinson had authority to receive the first 
payment on behalf of Mrs. Young, that is scarcely sufficient to 
justify an inference that he had authority to receive the balance 
or to charge Mrs. Young with having held him out as her agent 
for the further completion of the transaction.

Moreover, I think there was still something which the plain­
tiffs should have done before they became entitled to repudiate.
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It must l>e remembered that Mrs. Young was, to their knowledge, 
the registered owner of the land, a fact which distinguishes the 
case from Krom v. Kaiser, 21 D.L.R. 700. 8 A.L.R. 287, they 
must certainly have known that it could only have been some 
misunderstanding or lack of information on her part that was 
causing the delay.

The contract does indeed contain a clause making time the 
essence of the contract but this clause reads:

Time is to be considered of the essence <,f this ugreon on . an l iviV-ss 
the payments are punctually math at the times and in the i: anner >ve 
mentioned these presents shall !»•' null and void . . . and the vendor
shall Im at liberty to peaceably re-enter upon and re-sell, etc., etc.

It, would appear to be open to some question whether under 
such a clause it is not merely as against the purchaser that time 
is of the essence of the contract because the clause* possibly 
might be said to I war its own interpretation in that regard. 
There is reason in this also, because payment or offer and readiness 
to pay, must always precede the* actual obligation to convey. 
Hut however that may be it is clear that the purchasers continued 
to treat the contract as still on foot long after the* time fixed for 
the completion, and it was therefore I think incumlmnt upon them 
to give the vendor a reasonable notice that she must within a 
reasonable time execute a transfer or otherwise the contract 
would be off.

Now, what did the purchasers do? In the first place they 
knew when they bought that their vendor resided in Ireland, and 
must be taken to have* known that this would involve somewhat 
more time in securing the completion of the title. No one led 
them to think that Wilkinson held a power of attorney to sign a 
transfer.

They continued to enquire and enquire of Wilkinson as to 
when the transfer would Im* ready. They did not attempt to 
communicate with Mrs. Young until their solicitors mailed the 
triplicate notice of repudiation. These notices never reached 
Mrs. Young, so far as appears. No doubt the plaintiffs were not 
very severely o blame for that because one at least was uddressed 
to her at the address given in the agreement, t.c., Belfast. But 
even assuming that one of them had in fact reached her it was 
not such a notice in my opinion as the purchasers were at that 
time entitled to give. They were bound to give her a reasonable
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time to convey, the more so lx*cause they knew she was registered 
owner and quite able to convey.

The ease is again distinguishable from Krom v. Kaiser, supra, 
lx*cause there the purchaser went, j>ersonally to the vendor, met 
him face to fa eg and made repeated demands for title, the vendor 
not being registered owner and not shewing that he had any 
right whatever to call for a title from any one else. It is true 
that it was suggested in that case that related demands from the 
vendor for title and an actual waiting for a reasonable time was 
sufficient. Rut we have entirely different circumstances here. 
The vendor had good title all the time. She was ready and 
willing to convey at any time on receiving payment. The 
trouble entirely arose because she never knew that the pur­
chasers were ready to pay. No one ever in fact communicated 
with her.

Now, I think it is true that the purchasers were not bound 
to go to her in Ireland and pay her the money there. I rather 
think the Land Titles office in Calgary was the only place they 
could safely part with their money and therefore safely actually 
tender it. See Hogg on Ownership and Encumbrance of Regis­
tered Land, p. 187. But though that may be true, it does not 
follow that they were not bound to communicate with her and 
notify her that they were ready and that if she did not produce 
title within a reasonable time the agreement would lx- repudiated. 
The contract docs not mention any place for payment. If the 
defendant had lived in Alberta I think the rule would lx* that the 
purchaser would have to go to her and offer to pay the money. 
Then only would her obligation to convey, or to indicate her 
readiness to convey, have arisen. Her absence* from Alberta 
released them from the duty of going to her. But did it release* 
them from the eluty of communication with her? In my view 
it did not . When they contracted they knew she liveei in Ireland. 
They were as much responsible* for h * terms of the contract as 
she was and nothing was inserteel as to the place of payment. 
The inference is then, surely, that a communicatiem of some 
kinel was intende*el.

It is true there was difficulty in communicating with her. 
It is true the purchasers were misled by the misstatement of 
he*r residence in the agreement. But it is very apparent, and
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this I think in the turning point of the ease, that when they 
really wanted to find her they were quite able to do so. Although 
on December 7 they mailed a letter to her at Belfast yet on 
.January 15 they issued against her a statement of claim in which 
they say: “The defendant formerly resided at Belfast, Ireland, 
and now resides at 16 Kevins Park, l pper Rathmines, Dublin, 
Ireland.” This does not indicate that there ever was at any 
time any very grave difficulty in locating the defendant. When 
they wanted to sue her they found out where she was quickly 
enough and she was served then1 on February 1. If they liad 
taken as much trouble long In-fore to locate her and had served 
a reasonable notice upon her the transfer would undoubtedly 
have been forthcoming promptly.

In reality the only excuse the plaintilïs had for their course 
of action was that they thought they were entitled to continue 
to deal with Wilkinson only. The fact that their notice of 
repudiation was ultimately addressed to the defendant personally 
would indicate that some doubt upon that point eventually 
occurred even to them. I think this doubt was well founded 
and that they were bound in the circumstances to make reasonable 
efforts to communicate with her personally and to give her a 
reasonable notice. The sequel shewed that very reasonable 
efforts would have been successful and that they could have got 
their transfer long Ix-fore they In-gan their action if they had 
taken as much trouble to find her for the purpose of carrying out 
the contract as they did for securing its rescission by the Court.

On the other hand, if it had been the vendor who was seeking 
to enforce a right to rescind there is no doubt that she could 
not have merely rested on non-receipt of the money. In such 
a case she would have been liound to communicate and to have a 
place in Alberta where they could deposit the money on receipt 
of a transfer liefore she could take advantage* of any default 
on their part.

What the position would have l>een if the vendor had resided 
or been in All>erta when the contract was made, and no indication 
had been given at the time of the making of the contract that 
she* would at the date of completion Ik* living in Ireland some­
where it is not necessary to consider. Perhaps very much less 
effort at discovery of her uherealnjuts would have In-en held
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sufficient. But the plaintiffs entered into a contract with a person 
residing in Irel? 1 with their eyes open and made no stipulation 
as to a local place of payment. In these circumstances 1 think 
they were hound to make a reasonable effort to communicate 
with her before attempting to rescind.

For these reasons 1 think the appeal should be allowed with 
costs, the judgment below set aside, the plaintiff's action dis­
missed with costs and judgment given for the defendant upon 
her counterclaim for specific performance, with costs.

Scott and Beck, .1.1., concurred.
Ives, J., being absent, took no part in the judgment.

Appeal allowed.

MAHAFFY v. BASTEDO
Ontario Suprenu Court, A piiellate Division. Meredith. C.J.C.P., lint dill, 

Middleton and Marten, ././. November 17, 1916.

Kxbcution i§ I —10)—Abatement by death Revivor--Renewal.
A writ of fi. fa. does not become inoperative, nor ;< sale thereunder

invalid. because i lie executors of the execution creditor have not revived
the action, nor obtained leave to renew the writ.

Appeal by the defendant Bastedo from the judgment of the 
District Court of the District of Muskoka in favour of the plaintiff 
in an action to set aside a sale of land by the appellant, a sheriff 
acting under a writ of fieri facias, to the defendant Freeman. 
Reversed.

W. H. Kennedy, for appellant.
It. U. McPherson, for respondent, the plaintiff.
Riddell, J.:—The facts of this case are very simple and none 

of them is in dispute.
1910, June 4. Judgment was obtained by A., now deceased, 

against B. June 7. A writ of execution was put in the sheriff's 
hands. October 24. B. sold his land to the plaintiff, Mahaffv, 
who, on Nov. 15, caused a mortgage1 thereon to be discharged. 
1911, Oct. 11. A. died; and Nov. 8, probate was granted of his 
will. 1913, June 5. The writ of execution W’as renewed; and 
1914, Dec. 12, the sheriff sold the land of B. to the defendant.

The District Court Judge has held that the plaintiff has 
title, on the ground that there was no revivor of the action by 
the executors of A. The defendant appeals.

In Thoroughgood's Case (1597), Noy 73, it was held that 
“if after execution awarded the plaintiff dies: yet ... the
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sheriff may levy the money.” So also, in eases of execution by 
capias, “When a prisoner is charged in execution . . . and
the plaintiff afterwards die, his executors are not hound to revive 
the judgment by scire facias or even to charge the defendant 
in execution dc novo:" Tomlin’s Law Dictionary, vol. 2, “Scire 
Facias,” III., citing Tidd’s Frac. H.U. 211 (370), King v. Millet, 
Hill. Term, 22 Geo. III. Churchill on Sheriffs, 2nd ed.,p. 216, 
may also be looked at.

The theory was that the issuing of a writ of//, fa. etc. was a 
judicial act: Wright v. Mills (1859), 1 II. & X. 188, at p. 192; 
and that the writ was an order of the Court to make the money, 
etc., etc.: in other words, the authority of the slit-riff came from 
the Court, not from the plaintiff.

This doctrine has never been questioned, and cannot now be 
successfully attacked. While it is quite true that the Ji. fa. huuls 
in Ontario has, by virtue of the Imperial Act 5 Geo. II. eh. 7, 
and subsequent legislation, an effect unknown to the Common 
Law of England, there is no reason why it should be treated in a 
different way from a Ji. fa. goods. None of the; Rules affects or 
modifies this principle. The renewal was simply an extension 
of the effect of the writ, and 1 cannot see that this required a 
revivor: lJocI v. Kerr (1915), 25 D.L.R. ">77. 31 O.L.R. 251, and 
cases cited.

I think the appeal should be allowed wit i costs throughout.
As to the effect of the discharge of the mortgage, etc., I think 

we should not here dispose of such matters. If the parties 
cannot agree-, they may be- determined in an action for that pur­
pose, in which all the facts can be brought out.

Middleton, J.:—The facts giving rise to the action are 
simple. A judgment was recovered in the action of Leutzer v. 
Press on the 4th June, 1910, and execution was issued thereon on 
the 7th June, 1910, and placed in the hands of the sheriff to In- 
enforced. On the 14th October, 1911, the execution creditor 
died. His will was proved in November, 1911. The execution 
was renewed on the 5th June, 1913, and the interest of the exe­
cution debtor in the lands in question was sold by the sheriff to 
the defendant Freeman on the 12th December, 1914.

In the meantime, on the 24th October, 1910, while .the exe­
cution was in the hands of the sheriff, the execution debtor
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conveyed his interest in the lands to the plaintiff. This action 
is brought against the sheriff and against the purchaser at the 
sheriff's sale, for the purpose of having it declared that the sale 
is void, and that the plaintiff is entitled to the lands free- from 
any claim on the part of the purchaser. Put shortly, the con­
tention of the plaintiff, which has been given effect to by the 
trial Judge, is that, because the action of Leulier v. Press was 
not revived on the death of the execution creditor, the writ of 
fieri facias became inoperative, and the sheriff could no longer 
act thereunder.

In the days of Queen Klizabeth, Thoroughgood’s Case, Noy 
73, it was regarded as settled that “if after execution awarded 
the plaintiff dies: yet . . . the sheriff may levy the money.
And if he makes no executors or administrators as yet made, 
the money shall be brought into Court, and there deposited 
until, etc.”

The question was again discussed in Cleve v. Veer (1637), 
Cro. Car. 457, where it is said (p. 459): “There is a difference 
betwixt a judicial writ after judgment to do execution and a writ 
original; for the writ judicial to make execution shall not abate, 
nor is abateablc by the death of him who sues it. . . . The
sheriff shall execute it although the party who sued it died before 
the return of the writ : and although the death be before or after 
the execution, if it be after the teste of the writ, it is well enough. 
. . . If . . . the plaintiff dies before the day of the 
return of the writ, yet the executor or his administrator shall 
have the benefit, and is to have the money; and it is no return 
for the sheriff to say that the plaintiff is dead; and therefore he 
did not execute it.”

In Clerk v. Withers (1704), 1 Salk. 322, 323, it is said that 
“the plaintiff's death did not abate the execution; and that the 
sheriff, notwithstanding that, might proceed in it, because the 
sheriff has nothing more to do with the plaintiff, for the writ 
commands him to levy and bring the money into court, which 
the plaintiff’s death does no way hinder; besides, an execution 
is an entire thing, and cannot be superseded after it is begun."

Much later, in the palmy days of Meeson and Welsby, when 
accuracy of practice was worshipped alike by Bench and Bar, 
it was sought to reopen this question; but in Ellis v. Griffith
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(1846), 16 M. & W. 106, the Exchequer Chamber declined to 
interfere with that which had been regarded as established 
practice ever since the time of Charles I. and even earlier. Alder- 
son, B., discourages any attempt to seek for the reason for the 
rule; saying: “I think it much better to stand on a general rule, 
which we find laid down so far back as the reign of Charles I., 
than to attempt, after this lapse of time, to find out the reason 
for it. The consequence of attempting to find out reasons for 
such old rules is, that the reason is constantly mistaken for the 
rule itself, and persons argue on the reason, as if it were the 
rule.”

I might add that it more often is dangerous to seek the reason 
for a rule lest no reason at all be found.

Here, we are not embarrassed by any argument based either 
upon the rule or the reason, for a generation hath arisen which 
know's not Tidd and his delightful volumes, and to whom Arch- 
bold’s Common Law Practice* is a sealed book.

At common law, on the death of a party either before a judg­
ment, or after judgment and before execution, it was necessary 
to sue out a sci. fa. before anything further could be done in the 
action. This writ has long been abolished, and a simplified 
procedure, now found in Rule 300, applicable where the action 
is yet current, and in Rule 566, applicable where it is desired to 
issue execution, has been the outcome of attempts at legislative 
reform. It cannot be supposed that it was the intention of these 
Rules to make anything in the nature of revivor necessary where 
it was unnecessary in the strictest and most technical days of 
common law practice.

The only serious question is, whether the execution should 
have been renewed, without leave. The renewal is a mere 
ministerial act on the part of the officer of the Court renewing 
the writ—Poucher v. Wilkins (1915), 21 D.L.R. 444, 33 O.L.R. 
125; Oocl v. Kerr, 25 D.L.R. 577, 34 O.L.R. 251—and, even if 
irregular, the irregularity would not vitiate the execution so as 
to enable the plaintiff, a stranger to the record, to attack the 
sale.

I can see no reason why, upon the death of the execution 
creditor, his executors, who would be entitled to receive the 
money, If made under the execution, should not be entitled to
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have th<‘ writ renewed w ithout revivor or the leave of the Court. 
This is not any proceeding in the name of the deceased man; 
the renewal would he at the instance of the executors. For the 
like reason, when, after execution, the judgment is assigned, the 
assignee would, without any proceedings, he entitled to demand 
the money, if levied, w ithout the h ave of the Court. I can see 
no reason why lie may not have the execution renewed without 
leave. The request for renewal would he hy him, not by the 
assignor.

Chambers v. Kitchen, 10 P.R. 219, 17 P.R. 3, is quite beside 
the present controversy. It merely held that where under the 
present practice proceedings may he had in the original action, 
although after judgment, an order to continue, in the nature of 
a revivor, may he issued under the Rule corres]>onding to the 
present Rule 300; the simpler and more summary procedure 
provided hy Rule 566 being applicable only where leave is sought 
to issue execution upon a judgment already pronounced.

I'pon the facts disclosed, it appears that the plaintiff paid 
off a mortgage upon the property in question in 1910, hut the 
discharge of the mortgage was not registered until 1915. It 
may he and probably is the cast1 that the plaintiff is entitled to 
stand in the position of the mortgagee ami claim a lien ui>on 
the lands for the amount paid to discharge the mortgage as 
against the purchaser at sheriff’s sale; hut this case was not 
presented for determination. The sale, which purports to be a 
sale of the interest of the execution debtor in the lands, and which 
could convey to tie purchaser no greater right than the debtor 
himself had, is the subject of the attack; and this attack fails.

The appeal shot Id therefore be allowed, and the action should 
be dismissed, both vith costs.

Masten, J.:—I ag*ee, and have nothing to add.
Meredith, C.J.C.P.:—The substantial question involved 

in this case is: whether the defendant Freeman acquired title to 
the land in question under the sheriff’s deed—by virtue of which 
alone he claims title—against the plaintiff claiming title, and 
having jwssession, under a de- d of the land made to him by the 
judgment debtor.

Hitherto the plaintiff has contended that the sheriff’s sale 
was invalid because the; sale was : ;ade more than three years
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after the fi. fa., upon which the sheriff acted, was issued, and 
without a renewal of the writ : and the defendants have contended 
that the sale was valid lx-cause the writ was renewed, and tIn­
land was sold during the currency of such renewed writ. No 
other question was raised, nor any other point made on either 
side.

Hut during the argument here the question was asked: wlu-1 her 
anything had been done by the sheriff, before the renewal of tin- 
writ, which would give him authority to cell without any renewal 
of it; all parties, however, were agreed that nothing had been 
done; and that the sale could not be sustained on that ground; 
and in that all wore right.

Though it is true that, speaking generally, a fi. fa. binds the 
“lands against which it is issued from the time of the delivery 
thereof to the sheriff for execution:” The Execution Act, H.S.O. 
1914, ch. 80, sec. 10: yet there must be something more than that ; 
something tantamount to an actual seizure; something, as it has 
been said, “amounting in law and fact to an incipient step in 
the execution of the writ:” see Doc d. Miller v. Tiffany (1848), 
5 T.C.Q.B. 79, at 90: and Doc d. Grccnshields v. Garrmc (1848), ib. 
237: to warrant a salt- by the sheriff after the expiration of tin- 
writ.

The fact that at common law a sheriff might go on and sell 
under a Ji. fa. against the goods of a judgment debtor, if the 
debtor died after the teste of the writ, seems to me to have no 
direct bearing on this case. At common law the writ bound tin- 
goods from its teste, and so had some effect before the debtor’s 
death: but whether that effect was considered a sufficient warrant 
for continuing to completion the levy, or whether it was based 
upon the common sense ground that the ordinary method of 
revivor by scire facias would be inapplicable to such a case, is 
not very material: the fact existed, but existed under a practice 
very different from that now in force here; and, as I have said, 
has no direct bearing u]H)ii the questions involved in this cast-.

By the practice in force here, a fi. fa. remains in force “for 
three years from its issue,” and, “unless renewed” within that 
time, then expires: ltulc 571: at the common law, there was no 
such limitation; the writ might l>e executed at any time after its 
teste, however remote the ix-riod might be, if it were retumabh-
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Hast*isi an<l ***6 injustice which it sometimes caused, railed for legislative

—7 intervention, and by legislation a remedy was applied, a remedy
c.i.cp' which, apparently, was eventually thought to have gone too 

far, for in later years the remedy was remedii-d by extending 
the life of the fi. fa. from one to three years without renewal.

In this Province, under the Common Law Procedure Act, 
1856, the subject was dealt with in this way (sec. 18H): “Except 
writs of copia» ad salitfaciendum every writ of execution shall 
bear date and be tested on the day on which it is issued, and 
shall remain in force for one year from the teste, and no longer 
if unexecuted, unless renewed, . . ." So that hi one stroke 
the two evils, retrospective effect and unlimited"duration, wen1 
cured.

When the Common Law Procedure Act was superseded by 
the Judicature Act, as hi nearly all things else, the provisions 
and words of the Judicature Act of England were substituted 
for those of our Common l-aw Procedure Act, mid so the pro­
vision which I liave quotes! came to be the words now in force 
here: “A writ of fieri faciae shall remain in force for three years 
from its issue, miless renewed before its expiration, when it 
shall Is' in force for a further period of three years from the date 
of such renewal, and so on from time to time:" but the change 
in the words has not altered the practice: a writ of fi. fa. is still 
in force for the statist |>criod and no longer, although the words 
"and no longer" are not in the Rule of Court, confirmed by 
legislation, now covering the practice in this rcs]icct: Rule 571: 
ami a scisure made during the currency of the writ may be carried 
on to levy mi 1er it after the writ has expired, although the wools, 
“if unexecuted," contained in the Common Law Procedure Act, 
are not in the Rule now in force.

At the time of the attempted renewal of the writ in question 
it was, as all [larties admit, wholly unexecuted, and so expirai, 
miless the death of the judgment creditor before the end of the 
three years, or a renewal of the writ, prevented it.

It seems to me, in view of the provisions of the Common Law 
Procedure Act, and of the Rule now in force, and which was in
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force when the attempted renewal was made, to be out of the ques­
tion to consider that the death had any effect upon the necessity 
for the renewal. Neither makes any such exception; the one 
exception made in the Common Law Procedure Act is admittedly 
and obviously inapplicable; nothing of any kind had been done 
by the sheriff in the way of execution of the writ. At common 
law there was no need to renew'; the writ was in full force, except 
as affected by the death, when it was subsequently executed: so 
such cases as Ellin v. Griffith, 16 M. & W. 106; Cleve v. Veer, 
Cro. Car. 457, and Thoroiighgood's Case, Noy 73, are wholly 
inapplicable upon this question: they would l>e applicable if 
this sale took place during the currency of the WTit only.

So that, as the parties have conducted this case hitherto, 
the sole question upon which their rights det>end is: whether the 
fi. fa. in question was renewed.

.No leave of the Court was obtained or sought in the matter 
in any way, but, notwithstanding the death of the judgment 
creditor, nearly 20 months before, the writ was, in form, renewed 
upon praecipe in the name of the dead man, in the same manner 
only as it might have been renewed had he been alive.

That I cannot but deem an entirely unwarranted and ineffectual 
proceeding: it was done entirely without authority, for the dead 
man could give none, and if he had given any before his death— 
of which there is no evidence and which is extremely improbable— 
his (h ath would have put an end to it, not to speak of the assign­
ment of the judgment made by his executors after his death and 
before the form of renewal took place.

There is no evidence of any authority given by the executors 
of the dead plaintiff’s will; and it is quite improbable that they 
gave any, or concerned themselves further in the matter after 
the 11th November, 1912, when they assigned the judgment to 
“Ida Jane Press, as part of her legacy under the will.”

Had they given authority, it could have been authority to 
carry on the proceedings for them as executors only: it could 
not have authorised active proceedings in the name of one who 
was dead. The case is quite different from that of an assign­
ment of a judgment by a judgment crtslitor, still living, and so 
one who could act and may have authorised further proceedings 
in his name, though altogether for the benefit of the assignee.
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powerless to act for a dead party. If that were not so, the Rule 
would be senseless; you could go on as well without as with the 
leave of the Court for which it provides, and whether in truth 
tuning or not having any such right. Whether having or not 
is to be judicially determined on an application under the Rule— 
otherwise any one might misuse the process of the Court in an 
action to which he was in no way a party.

The art of renewal of the execution was in no sense a judicial 
act ; on the part of the clerk of the Court, it was purely a minis­
terial act, done, as I have said, u|ion pnreipe only, and was 
substantially the act of the ]>erson who signed the pmcipe as 
solicitor in the name of and for one who was dead, and the use 
of whose name, whether used knowingly or in ignorance—though 
it could not liavc been in ignorance, for the act was done for the 
sole benefit of a legatee under the man's will—was improper 
and ineffectual.

The solicitor's proper course was a plain and a simple one» 
and I can find no excuse for a departure from it; for the doing 
of that which any one must have known was unwarrantable, 
making use of a dead man’s name to do that which only a living 
man could do.

Rule 500 afforded a simple and plain way of removal of all 
difficulties that the judgment creditor's death caused: it clearly 
provides that in just such a case as this, among others, the party 
alleging himself to be entitled to execution may apply for leave 
to issue it, or to amend any execution already issued. Had 
such an application been made, and had the judicial act of giving 
leave, which it provides for, liven exercised, in giving leave, a 
renewal in accordance with such leave would have been valid, 
and valid for the purposes now in question, though there might 
have been some irregularity in the manner in which the applica­
tion for leave was made.

It would be a misuse of words to speak of an unwarranted
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ministerial act as a mere irregularity. If the officer had no power 
to renew the writ except upon order made under Rule 5(H), there 
could be, and was, no renewal: if he had such power, the renewal 
is valid: no question of irregularity arises: and it is out of the 
question to make any difference between the issue of a writ and 
its renewal, each is alike a ministerial act done iq>on the request, 
by prœcipe, of a party: the writ dies if it be not renewed: the 
renewal gives another life to it just as much as if it were a new 
writ, signed and sealed anew. A sheriff has no power to renew a 
writ, nor has any stranger to the action, except upon an order 
of the Court under Rule 506: and the clerk of the Court is 
absolutely without power to permit any stranger, whether claim­
ing to be executor or assignee or otherwise entitled, to intermeddle, 
until he has proved his right by the production of an order of the 
Court, under Rule 500, according him the right.

An order made under Rule 560, in such a case as this, should 
not give leave to proceed in the dead man’s name —to sign the 
prœcipe and so on in his name or as his solicitor—but should 
give leave to the executors, or, with their consent, their assignee, 
in their name, or without their consent in her own name, to carry 
on the proceedings: see Rule 301: and to renew the execution, 
or, if in force, to amend it by a proper substituting of names, for 
that of the dead judgment creditor.

In my opinion, the learned District Court Judge was right 
in considering the alleged renewal of the ft. fa. invalid; and, as 
the cases under the common law cannot affect the question of the 
renewal of a writ, I would dismiss this appeal.

Appeal allowed: Meredith, C.J.C.IL, dissenting.

LEAMY v. THE KING
Supreme Court of Canada. Sir Chari rs Fitzpa'rirk, C.J.. and Dan Idingtan,

Anglin and tiradeur, .1.1. Ximtmher 7. 1916.

1. Waters (S I A I i.oatahu; am» WYHiAW.i: Bed Crown domain.
A river nuvignblv from its mouth U|)wiir«ls until obstructions are reached 

which make the remainder only capable of floating I none timber is sub­
ject in its navigable part to the rules of l:uv applicable to navigable 
waters.

(See also liouillon v. The King. HI D.L.H. l.|
2. Public lands (§ I C—15)—Patents—Title to bed ok navkiabi.k

In the absence of express tenus to that effect, a Crown grant of town­
ship lands will mit pass title to tin- bed of a navigable river within the 
area descrilied in the letters patent.

Appeal from the judgment of the Exchequer Court of Canada,
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15 Can. Ex. 189, 23 D.L.R. 249, dismissing the suppliants' 
petition of right with costs. Affirmed.

Aylen, K.C., for appellants.
Chrysler, K.C., for respondent.
Belcourt, K.C., for the intervenant, the Att'y-Gen'l for Queliec.
Fitzpatrick, C.J.:—This is a petition of right brought by 

the appellants to have it declared that they are the owners, 
and as such entitled to the jMissession of the lied of the River 
Gatineau within the boundary lines of lots 2 and 3 in the 5th 
range of the Tp. of Hull, P.Q.

The petition was dismissed by Audette, J., on two grounds (a) 
that the River Gatineau at the point in question is navigable? 
and was so at the time the grant relied on by the apix'llants was 
made; (b) that the lied of the river was not included in the grant.

A river must surely lie navigable if it is in fact navigated 
and I do not understand how it could be successfully contended 
that the River Gatineau is not, as it crosses the lots in question, 
“navigable and floatable.” The appellants do not seriously 
dispute the finding of the trial Judge to that effect. In their 
factum here they boldly take this position : “ Whether the Gatineau 
River, in the locality of the lots in question, is navigable or 
unnavigable, floatable* or unfloatable,” the ownership of the bed 
passed by the grant to their “auteur,” Philemon Wright, and 
Me Bean v. Carlisle, 19 L.C. Jur. 270. is referred to. No one 
disputes or puts in question the point decided in that case. In 
Queliec a right of servitude in favour of the public undoubtedly 
exists for certain purposes over all streams, whether navigable 
or not. The question we have to decide, however, relates not to 
the use* of the water, but to the ownership of the bed of the stream, 
and at once the distinction must 1m* made txitween rivers which 
are navigable and those which are not. The beds of non-navigable 
and non-floatable streams are the property of the riparian owner 
ad filum aquae (Maclaren v. AU’y-Gen’l for Quebec, [1914] A.C. 
258; 15 D.L.R. 855; 46 Can. 8.C.R. 656 ; 8 D.L.R. 800), and 
pass with the grant of the ripa. On the other hand, from the 
very earliest days the Courts of Queliec have held, and it is by 
the law of that province that this case must lx; decided, that the 
title to land w'hich forms the bed of a navigable river can only 
be acquired by an express grant.



33 D.L.R.j Dominion Law Reports. 239

By French law the I mm Is of all navigable rivers were deemed 
to be vested in the King as a publie trust to subserve and protect 
the publie right to use them as common highways for commerce. 
(Art 400 C.C.) In France the King by virtue of his proprietary 
interests could grant the soil so that it should become private 
property, but his grant must l>o express (In re Provincial Fisheries, 
20 Can. S.C.R. 444, at p. 527. and. in all cases, made subject 
to the paramount right of public use of the navigable waters 
which he could neither destroy nor abridge (Proudhon Traité du 
Domaine Public, vol. 3. No. 734). As under the French law 
the lieds of navigable streams were vested in the King of France 
Fisheries Case, 20 Can. S.C.R. 444), tha title passed to the 
King of Kngland bv right of conquest. The laws of a conquered 
country remain in force unless and until they are altered and there­
fore the Crown now holds those» lands upon the same trus s as 
before.

Since Confederation the title to ImmIs of navigable rivers 
has been vested in the Crown in right of the province, but the 
authority to legislate regarding the public right of navigation is. 
by the B.N.A. Act. 1867, assigned to the Dominion Parliament 
as coming within the subjects of trade and commerce and navi­
gation which are among those enumerated in sec. 91 as within 
its exclusive authority.

In the U.S. Courts it has been held that the power conferred 
upon the Federal Congress to regulate commerce, extends not 
only to the control of the navigable waters of the country and 
the lands forming the lieds thereof for the purposes of navigation, 
but also to authorising the use of the lieds of the streams for the 
purpose of erecting thereon piers, bridges and all other instrumen­
talities of commerce which, in the judgment of Congress, may be 
deemed necessary or convenient. The doctrine is veiy clearly 
stated in Stockton v. Baltimore and N.Y. Railroad Co., 32 Fed. 
Rep. 9 at p. 11.

It follows, therefore, that any legal title which might have 
become vested in a private individual must lie subject to the 
same public trust and, therefore, subordinate to the lights of 
navigation and to the power of parliament to control and use 
the soil in such navigable rivers, whenever the necessities of 
commerce and navigation demand. Th right of jiarliament

CAN.
8. <\
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to régulait' trade anti commerce anti navigation remains unaffectetl 
by the question as to whether the soil of the shore submerged, 
is in the ( rown in the right of the province or in the owner of the 
shore.

Brodeur, .1., refers to the opinion of Sir L. H. Lafontaine in 
the “Seigniorial Case” to the effect that the grant by the Crown 
of the bed of a navigable river must l>e made in express terms. It 
is not to my knowledge that the opinion so expressed has ever 
been doubted.

The letters patent in this ease make no reference to a river, 
anti the diagram attached to the grant has nothing to indicate 
that the Crown or the grantee had any knowledge of the fact 
that the Hiver (Intineau crossed the lots in question. In these 
circumstances, the petition of right must fail on the short ground 
that the Hiver (iatineau, l>eing a navigable stream at the locus 
in question, was not included in the grant which is silent with 
respect to it. The appeal should be dismissed with costs and there 
will Ik* no costs on the intervention.

See Hot hier and Troplong as to défaut de contenance.
Davies, J.:—In my judgment, the evidence shews conclusively 

that the river was a navigabe one as far back as the memory of 
living witnesses went and was largely used as such by the great 
lumtiering firm of ( iilmour & ( *o. for about 50 or 60 years or more. 
The distance from its mouth to Ironsides is some 4 or 5 miles. 
The evidence places that fact of navigability lieyond reasonable 
doubt.

Then comes the question—if that portion of the river in 
question, which embraces the locus in dispute, was navigable 
when the grant passed, did or could the grant operate to convey 
a title to the grantee in the river ln*d? The boundaries of the 
Crown grant are general but no doubt cover and embrace this 
river IkhI and if such a grant could legally convey that part of 
the navigable 4 or 5 miles of the river to the grantee, as claimed, 
it no doubt did so.

Finding, as I do, however, the river from its mouth up to the 
rapids to have been a navigable one, 1 reach the conclusion that 
such navigable jiortion of it was not and could not Ik* conveyed 
by the grant.

If the IhhI of such portion of the river as was navigable was
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intended to l>e conveyed express words to that effect would be 
necessary to be used, assuming the bed of a navigable river could 
l)c conveyed at all by the Crown without legislative authority.

In the case of the grant Ik‘fore us no such express words are 
used nor is the river referred to at all in the grant or shewn at 
all upon the plan to which the description refers. It is conceded 
that no legislative authority for the grant existed. The contention 
of the suppliant is, however, that without express words and in 
the absence of legislative authority the Crown could by such 
general words as are used in the grant pass the title in the bed 
of a navigable river flowing through the lands granted.

It is the1 civil law and not the common law which governs 
in this case and the test of navigability is not a tidal but a prac­
tical one, namely—as a fact, is the river at the locus in dispute a 
navigable one? And, as I have held, its navigability for all 
practical purposes is unquestionable for I or 5 miles up from 
its mouth.

I cannot but think that this action was brought by the sup­
pliants on a misunderstanding of the decision of the Privy Council 
in the case of Maclaren v. The Att'y-den'l of Quebec, 15 D.L.K. 
855, |1914| A.C. 258.

That case merely decided that the general descriptions of 
the townships there in question, l>eing bounded by the river, 
were not varied by the references to the posts and stone bound­
aries in the detailed descriptions and that the Hiver Cat ineau 
l>eing one down which only loose logs could be floated was not 
a part of the Crown domain within art. 400 of the (nil Code 
and that the appellant’s lands on either side of the river extended 
ad medium filum aquœ.

Mr. Aylen attempted to apply the second finding of the 
•Indicia! Committee not only to the locus there in dispute but to 
the entire length of the river including the navigable part of it 
Ik*1ow Ironsides which embraces the locus in dispute in this appeal.

The river beyond Ironsides, in its upper reaches, may not be 
navigable but one down which loose logs alone could be floated 
hut, in my opinion, that fact and the legal consequences which 
flow from it cannot affect the 4 or 5 miles from its mouth to 
Ironsides the evidence with respect to which shewed conclusively 
that it was navigable for loaded barges, steamers and other kinds

16-3.3 D i. k.
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of river craft and was, as a fact, while the (iilinour Lumbering Co. 
carried on their ojierations for a (leriod covering 50 or GO years, 
so navigated.

That portion of the river between its mouth and Ironsides is 
crossed by two bridges—one is a draw-bridge to pass vessels 
through, and the other a bridge of the C.P.R. Co. 1 0 ft. high and 
under which vessels passed. The booms and river improvements, 
which consist of piers, 1 to 12, running up the river from its west 
to its east side in a slanting direction, passed to the Dominion 
Government under see. 108 of the B.N.A. Act, 18G7.

In the case of the Att'y-dm'l of Quebec v. Fraser, 37 Can. 
S.C.R. 577, this Court, of which I was a mendier, held that the 
River Moisie, P.Q., for 4 or 5 miles up from its mouth till it 
reached the “falls,” was a navigable river and, for that reason, 
a grant of lands Inmnded by the banks of that river did not 
convey to the grantee the bed of the river ad medium filum aqua\ 
In a summary of our holdings in that cast- formulated at the end 
of t he reasons for t he j udgment of t he ( ’ourt, deli vered by ( iirouard, 
J., we say:—

That the legal effect of the language of the liaient with respect to the 
bed of the river, an<l the fishing rights therein, iie|>en<l8 upon the determina­
tion of the question whether the Moisie at and in the four or five of its miles 
covered by the patent is navigable or floatable within the meaning of the 
law of Quebec, and that, adopting the test of navigability laid down by the 
Privy Council and hereinbefore quoted, we concur with the findings of the 
trial Judge, and which lindings are not questioned in the judgment of the 
Court of Ap|ieul, that such river at such locality and from thence to its 
mouth, i* so navigable and floatable.

That judgment was subsequently appealed to the Judicial 
Committee, sub nomine Wyatt v. Att'y-den'l of Que., [ 19111 A.C. 
480.

In their judgment, which affirmed the decision of this Court, 
their Lordships approved of and incorporated in their reasons the 
summary of the judgment of this Court including the part above 
quoted. The facts with resjieot to the navigability of the rivers 
Moisie and Gatineau a few miles up from their mouths and their 
non-navigability beyond that for nearly 200 miles are very 
similar and, in my opinion, the judgment of the Privy Council 
in Wyatt v. Att'y-den'l of Que., supra, is very much in point on 
the disputed question in this case if it is not conclusive.

The result of that is to hold that the navigability of some
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miles of a river from its mouth, which s found ami held, and the * 
legal consequences which flow from l hat finding cannot l>c affected s c 
by the fact that, higher up, the river Incomes, by reason of falls |jKAMV 
and rapids, unnavigablc and capable only of carrying floating logs. r| ( ( ^

In the reasons for the judgment of their Lordships of the 
Privy Council n the Madaren case, 15 D.L.R. 855, [1914] A.C. ,,a,u"J- 
258, delivemi by Lord Moulton, his Lordship was most careful 
to define exactly what was being decided. He says, at pp.
Ht >3-4:—

But this is not till. The rights of the publie in the River Gatineau are 
not in any way put in issue in this cast1. The parties to this appeal art? sub­
stantially at one on the question of the private ownership of the bed of the 
River Gatineau. The only difference lietween them is as to which of two 
private owners possesses it. The uppellants contend that the portion of the 
lied of the river which is in question passed to their predewssors in title, by 
the grants to Caleb Brooks in I860 and 1805, and that to William Brooks in 
1891. The res|x>ndent contends that it passed to the defendants under the 
grant to them in 1899. Neither party, therefore, sets up a title in the public.
So far as the River Gatineau is concerned, the decision of this ease will do no 
more than decide w'hether or not the language of certain existing grants was 
sufficient to pass particular |>ortions of that l»ed, or whet her, after such grants 
were made, they still remained in the hands of the Crown so that it had 
|)ower to grant them by a later grant.

Now it is attempted to apply some general observations 
made as to the River (îatineau living a navigable river or not to 
the entire river, including the locus near its mouth.

It does not seem to me that there was any intention on the 
part of the Judicial Committee to lay down any such rule as that 
contended for or to overrule or in any way call in question the 
previous decision of their Lordships with respect to the Moisie 
River being navigable for 4 or 5 miles from its mouth while 
above that, for nearly 180 miles, navigation was stopjied by the 
falls and rapids of the river.

Lord Moulton, after saying that shaking generally no sub­
stantial help is obtained by the decided cases in Queliec as to 
navigable and floatable rivers until the appointment of the 
Seigniorial Commissioners under the Act of 1854 to settle the 
value of the Seigniorial rights which were then about to be 
abolished, says that the decisions of those Commissioners were 
of the highest authority as to the law then prevailing in Lower Canada 
to which an almost authoritative sanction has l>een given by 
statute. He further says:—

Turning to these seigniorial decisions and the judgments of the indi-
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vidiml Judges which accompany them, one cannot find any specific reference 
to the status of the beds of rivers which were only “flottables à hûclux /<#r- 
due*.” But, on the other hand, one finds clear statements that the seigniors 
became by their grant proprietors of the non-navigable rivers which passed 
through the fief subject to legal servitudes and to the ad medium filum rule.

His Lordship hold that these decisions and the subsequent 
ease of Boswell v. Denis, 10 L.C.R. 294,
justified their liordshijw in regarding the answers to the seigniorial questions 
as meaning that rivers were not floatable in the legal sense of that term if 
they were only so à Mûrîtes /urdui's,
and that their Lordships approved of the decision of th s Court, 
in Tanguay v. Canadian Electric Light Co., 40 Can. S.C.R. 1, 
where the precise point was so decided.

For the purposes of this case I conclude that the decisions 
on the seigniorial questions referred to by Lord Moulton with 
commendation and approval decided the law in Queltec to be that 
grants from the Crown did not without express w-ords in them 
pass the beds of navigable rivers to grantees. In such a case as 
the grant Ixtfore us purporting to convey certain lots of the 
township of Hull through which the River Gatineau flowed and 
in w-hich grant no reference at all was made to the river, the bed 
of the river for the 4 or 5 miles from its mouth where the river 
was navigable did not in my judgment pass to the grantee.

A third question w-as raised whether the possession of the 
Crown for so long a period as that proved, evidenced by the 
construction and maintenance of the 12 blocks or piers built 
ujion the bed of the river and connected together by logs or 
booms, did not bar the plaintiffs’ claim. In my opinion it did.

Re-stated shortly, my opinion is that a river such as the 
Gatineau, nearly 180 miles in length, may be in fact and in law- 
navigable for miles from its mouth and until the falls or rapids 
are reached which prevent further navigation while it may not 
be navigable above those obstructions.

That in the case of AtVy-Cen'l of Quebec v. Fraser, 37 (’an. 
S.C.R. 577, the point was so decided, and on appeal to the Privy 
Council w-as affirm d, and that by virtue of the civil law of Queliec 
in order to pass the bed of a navigable river from the Crow-n to 
the grantee express words and statutory authority must be shewn.

Lastly, the plaintiffs’ claim in this case is barred by the 
Crown’s possession of the bed of the river as proved bv the 
evidence.
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The appeal, therefore, should he dismissed with costs hut 
no costs on the intervention.

Idington, J. (dissenting):—The trial Judge suggested that 
the title to relief should Ik* first tried and if any legal damages 
suffered, then a reference should lie directed to determine the 
measure thereof.

He fourni the appellants had in fac acquired whatever title 
the original grantee had in said lots, hut in law he. held that the 
grant in question did not pass any title to the Inal of the stream.

The correctness of this latter holding must tu n first upon the 
power of the Crown to make the grant and next upon whether 
in law the terms used therein are sufficiently clear to carry in 
them the intention to convey the l>ed of the stream free from any 
public right such as of navigation.

The power of the Crown so to grant must urn upon the 
nature of its title to such waste domains which it Iteeame seised 
of by statute or otherwise as result of the cession of 1759, and lie 
subject to such restrictions, if any, as existed at the time in 
question.

I should feel reluctant to cast a possible doubt upon titles 
dependent upon the grants of the Crown by holding that the 
prerogative had l>ecn so limited in the scope of its authority by 
reason of what French law or custom may Ik* found to have 
imposed upon the prerogative of the French Crown.

In so far as anything in question herein may depend upon the 
royal prerogative, the measure thereof I take it must Ik* that 
recognised by Knglish law as determining the same and, in the 
language of Ixml Watson in the case of Liquidators of the Maritime 
Hank of Canada v. Receiver-General of Sew Brunswick, [1892] 
A C. 137, a 441,
the prerogative of the Queen, when it has not been expressly limited by local 
law or statute, is as extensive in Her Majesty's colonial ixtsscssions as in 
Great Britain.

I may in adopting this opinion lx* permitted to add that I 
incline to think there are cases in which the prerogative may 
extend further in some colonies than it now may in Fngland.

Ip some colonies the limitations imposed by statute, applicable 
to England or Great Britain only, may not be suitable to local 
colonial conditions even if Knglish law so far as suitable thereto 
may have been introduced.

CAN.
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In such eases whatever impliedly failed by French law to pass 

to the grantee must be presumed to have been preserved to the
Idington, J. Crown and to have passed to the English Crown. In that sense 

the opinion of the learned Judges of the Seigniorial Court must 
be always held of great value relative thereto.

What, however, we now have to deal with is of an entirely 
different nature. It arises out of the grant by the English Crown 
of part of the waste lands of the Crown, in Quebec, in 1806—00 
y ars lief ore the Civil Code was enacted.

The result may or may not differ from a fair consideration 
of what might have In-en the effect of a similar grant if made by 
the French Crown liefore the cession. It < es, however, to
a clear conception of what we have to deal with herein to l>ear 
in mind that it is English ami not French law which we have 
to consider and that art. 4(H) C.C., so much relied upon, cannot 
help us herein.

To prevent misapprehension it may Ik* observed that from the 
time art. 4(H) C.C. came into force, in 1866, as part of the Civil 
Code, the Crown having assented thereto may In* possibly Inmnd 
thereby as to subsequent grants unless so far as expressly or 

dly modified by later legislation. I express no opinion 
upon that. All I am concerned with just now is to eliminate 
what to my mind is obvious error leading to confusion on a subject 
where there is so much apt to confuse, even when we have eli­
minated all that we possibly can which tern Is to mislead. And
I may here observe that in the numerous cast's I have referred to 
in the course of this inquiry, the only formally expressed reason
I have found advanced for applying the test of French law in 
this regard is that assigned by the late (Iwynne, J., in the case 
of Dix ton v. Snetxinyer, 23 U.C.C.P. 235, at 242, when he quotes 
and relied upon 14 Geo. III. whereby it was enacted 
that in all matters of controversy relative to property and civil lights resort 
shall he had to the laws of Canada as the rule for the decision of the same.

1 fail to set* how that provision for the decision of rights in 
controversy between subject and subject relative to questions 
touching their property and civil rights can touch or measure 
the prerogative rights of the Crown relative to the Crown domain.

8

56
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It is elementary tliat unless the Oown is reached by express * 
words or necessary implication in any statute its rights or pro- s. c 
rogatives are not affected thereby. I.iwn

There is no such expression in the statute in question. Indeed, ( ( 'j 
there is much in the statute forbidding such implication, to say 
nothing of sec. U which provides that sec. 8 which confers said 
right shall not lx* extended to any lands that had lieon granted or 
should thereafter In- granted by 1 lis Majesty to l>e held in free 
and common soccage.

I am not concerned with the outcome thereof. It might 
well lie that where lands were granted ami any arose
relative to them between subjects of the Crown, their rights 
might Is* determined by French or other law. yet the rights of 
the Crown to deal with that ungranted would not In- affected by 
any such rule.

1 do not quarrel with the result of the decision in Di'ihoii v.
•Snetoinyer, 23 U.C.C.P. 23f>, which seems to have boon rightly 
decided. The rebuttable presumption of law which gives the 
riparian grantee of lands adfilum aqua as his boundary might well 
be held in reason and common sense rebut toil when such a claim 
is confronted by the facts involved when attempted to In- applied 
to such a river as the Kt. Lawrence. Fortunately we need not 
pursue tliat inquiry. The exigencies of this case are not such as 
to call therefor.

It is the range of |x>ssible activity of the Fnglish Crown in 
law over the waste lands thereof in an Fnglish colony which we 
have to deal with and whether or not the limits thereof are to be 
taken from what we find in relation thereto governing its action 
in Fngland in regard to inland rivers, does not seem to me to make 
any practical difference for the purposes of this ease.

The Gatineau Hiver is far from tidal waters. The limitations 
ui>on the powers of the Crown in regard to tidal waters may 
therefore at once lx* eliminated from our consideration.

1 think the law upon the subject may lx* accepted as expressed 
in Coulson & Forbes on the Law of Waters, 3rd ed. at p. 515, as 
follows:—

The public right of navigation may exist in lion-tidal as well as in tidal 
waters; and, alien; it does so exist, the principles of law which have been 
slated vxiih regard to tidal waters will equally apply.

But, in tlie case of non-tidal rivers, tlx* right of passage does not exist

D-D
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( AN. it* ;i public franchise paramount to all rights of pro|**rty in thv l**d, hut van
s (. only In- av«|uirv«l l»y prescription, founded on a presumed grant from the

owners of the soil over which the water passes. It would not, therefore,
Lb AM y appear to extend i>riind facie to a right of passage over the whole of the

>'■ navigable channel, as in the ease of tidal rivers, Imt to Is* strictly limited
I ilk Kisii. |u 11„. ext.ni of the right granted or user proved.

Idington, J 1 HlWUlllV t llilt tllV lttW 18 1 kills COlTCetly stated 5111(1 IlCHCC U
grant of the soil as well as right to fish might have liven made 
Iiv the Crown if inissessed thereof in an inland river though 
navigable. Such I take it are the implications in the foregoing 
statement just quoted.

The doctrine laid down in the cases of Malcomsou v. O'Dea,

10 ILL. ('as. 501 and Gann v. The Three Fishers of Whitxtable,
11 ILL. Cas. 102, and many other eases seem to indicate that
the Crown before Magna Chart a had the | tower even in the
case of tidal navigable waters to make a grant of the soil, but
since the development of what is contained therein rather than 
what is expressed, the (Town cannot now in Kngland make such a 
grant of soil in such river as will exclude the public or create a 
several fishery.

This suggests tlu» inquiry of whether or not the like limitations 
bind the Crown in the colonies. If the prerogative of the Crown 
in such cases is to Ik* measured by that existent anterior to Magna 
Charta, assuredly there could Ik* no doubt of the fKiwer to make 
a grant of the soil in any tidal navigable river and thereby exclude 
the public and hence much more so relative to inland navigable 
riv rs or other waters.

It may well Iw observed that the historical sid of the question 
as exemplified in the grants made in the ear y history of the 
Kngl sh colonies in America may warrant us in saying that much 
wider jKiwers than migh Ik* tolerated in Kngland, if conceivable 
of exere.'s.* there, have Ik*cii presumably duly exercised in colonies.

Though this ease has Ik*cii argued twice 1 have been unable 
to tempt counsel to help us in relation to the line of inquiry I 
thus suggest.

1 presume counsel in so refraining have I wen well ml vised for 
the two-fold reasons, first that royal prerogative in these later 
and degenerate days, cannot Ik* imagined to have iKissessed, even 
a long time ago, such )Miwers (so repugnant to mmlerii thought) 
as to render the resting of a claim thereon advisable; and next, 
that in any case it is the sand and gravel which would go with a
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rightful grant of the «oil that ap|x-llnnts claim and possibly they { ANl 
attach little importance to the right thereto being subject to the s. ('. 
public's reasonable rights of navigation. I therefore express no |<KAMV 
definite opinion on that asix-et of the case. ... r-

1 he Crown certainly owned this soil in question and this river 
110 years ago. and could within the law as laid down in the cases 1 ,,n“,,,n J 
of Murphy v. Ryan, Ir. Hep. 2 (\ !.. 143. followed by Pearce v.
Scotcher, 0 Q.H.D. 102; Tilbury v. Si Ira, 45 Ch. 1). OS. without 
any great stretch of its prerogative grant Ixith soil and river and 
let the public find its own way of reclaiming any uses thereon or 
thereof as they lx*st might.

The case of Hurdman v. Thompson, Q.R. 4 (|.H. 400, and other 
like eases also sup|xirt the ap|x-llants’ contention relative to the 
power of the Crown to convey the soil in the bed of a navigable 
river. As they do not bind us I have tried to test the question 
by the application of general principles which should prevail.

The process adopted for disposing of this part of the wilderness 
to induce settlement thereof is outlined in the recitals in the grant.
And in the instructions to Isird Dorchester, mi (lovenioMieneral 
in 1701, some 15 years before the grant in question, Ixith the 
trial Judge and counsel arguing here seem to find the only guide • 
to the meaning of said recitals.

1 should much have preferred to have seen the instructions 
to Bouchette, the SurveyorsIeneral, and the rcjxirts of the 
surveyors to him, accompanied as they doubtless were with their 
field notes, and default those illuminating records should have 
lxx*n glad to have had some reasonable explanation for their 
non-production.

Had such and the like information relative to the instructions 
to the (iovemor-(ieneral and Lieutenant4iovemor, for the 
time Ix-itig, been forthcoming or accounted for, we could probably 
approach the use of the 15 year old instructions to Lord Dor­
chester and use same with more confidence than we can in the 
alwence thereof, that the inferences to lx* drawn therefrom un­
resting iqxni a sun- foundation.

With such doubt and hesitation as must exist under such 
circumstances I assume that the instruction to Lord Dorchester 
and the terms of his commission give us at least a fair indication 
of the |x»licy of the advisors of the Crown at that time and in all
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probability it coiitinuvd for soiiu* years unchanged es|M‘cially as 
the ap|K>intnient of Lord Dorchester was coeval with the new 
departure in the Government of Canada.

The commission to Ixml Dorchester contained direct authority 
for making grants of such kind as in question herein in the 
following terms: —

An-1 xu' do likewise give and grant to you full power and authority xutli 
the advice of our Executive Councils for the affairs of our said Province 
of V|»per Canada and Ixiwer Canada to grant lands within the said Provinces 
res|iectix-ely which said grants are to pass and Is* sealed with our Seal of 
such Province and lieing entered u|mhi record by such officer or officers as 
shall Is* ap|s»iiit«‘d thereunto shall Is- gissl and effectual in law against us 
Our Heirs and Huee-saurs: Provi-led nevertla-less that no grants or leases of 
any of the trading |hiiIs in our said Provinces shall under colour of this 
autlmritx Is- made to any |s-rson or |*-rs-ins what sis» ver until our pleasure 
therein shall Ik- signified to you.

This whk accompanied by instructions relative to the execution 
of this power as follows:—

It is therefore Our Will and Pleasure, that all and every |ierson and 
I arsons, who shall up|tly for any grant or grants of land, shall, previous to 
their obtaining the same, make it ap|s-ar that they are in a eonditiuu to 
eultivute and improve the same, and in ease you shall. u|miii a consideration 
of the eireiunstuuces of tla- |K-rson or persons applying for such grants, think 
it advisable to puss the same, you are in such case to cause a warrant to In- 
drawn up din-vied to the Surveyor-General or other offin-rs em lowering him 
or I la-in to make a faithful and exact survey of the lands so |iel it toned for. 
am I to return tin- said warrant xvithin six months at farthest from the date 
thereof, with a (dot or description of the lamls so surveyed thereunto annexed, 
and when the warrant shall be so returned by the said surveyor, or other 
pro|M-r officer, the grant shall lie made out in due form, and the terms ami 
conditions required by these Our Instructions In- particularlx and expresslx 
mentioned therein and it is Our Will ami Pleasure that the said grants 
shall In- registered within six months from the date thereof in tla- Registrar's 
office. an<l a docket thereof Is- also entered in Our Auditor's Office, copies 
of all of wltieh entries shall be returned regularly by .tla- pro|s*r officer to 
Our Commissioners of Our Treasury.

•I'-'. And for the further encouragement of Our Subjects, It is Our Will 
and Pleasure that the lands to Is- granted by von as aforesaid, shall In- laid 
out in tow nshi|is. am I that each inland township shall, as nearly as circum­
stances shall admit, consist of ten miles square; and such as shall In- situated 
upon a nrvigahlv river or water shall have a front of nine miles, and In- twelve 
miles in depth, and shall Is- subdivided in sm-li manner as limy Is- found 
most advisable for the aecomimslntion of the settlers, and for making tin- 
several réservaiioi s for public uses and particularly for I lie sup|Nirt of the 
protestant clergy agree: ■ hi y to the alsive recited .Vet pa-m-d in the pr.-seni 
Year of our Reign

That no farm lot shall Ik- granted to any one person Ik ing master or 
mistrvsM of a family in any township so to Ik- laid out. which shall eontain 
more than "JOO aen-s.
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It is our Will and Pleasure, and you are hereby allowed or |M*rm.itted 
to grant unto every mteli person <ir |M-rsons such further quantity of land 
as they may dosiro. not exceeding one thousand acres over ami above what 
may have heretofore lieen granted to tand in all grants of land to be 
made by you as aforesaid, you are to take cure that «lin* regard lie had to the 
qualiix and comparative value of the different parts of land comprised within 
any township, so that each grantee may have as nearly as may Is* a pro- 
poriionuble quantity of lands of such different quality and comparative value, 
as likewise that the breadth of each tract of land to lie hereafter granted 
bo one-third of the length of such tract, and that the length of such tract 
do not extend along the banka of any river, but intothe main land, that thereby 
the said grantees may have each a convenient share of what accommodation 
the said river may afford for navigation or otherwise.

And illustrative of the spirit in which these instructions were 
conceived we find item til thereof deals with the Bay of ( haleurs. 
as follows:—

til. Whereas it will Is- for the general benefit of our subjects carrying 
on the fishery in the Bay of Chaleurs in Our Province of bower Canada, 
that such part of the beach and shore of the said bay as is ungranted. should 
be reserved to Vs. Our Heirs, and Successors, it is therefore Our Will and 
Pleasure that you do not in future direct any survey to Is- made or grant to 
Is- passed for any part of the ungranted Is-aeli or shore of the said Bax of 
Chaleurs, except such parts thereof as by Our Orders in Council dated the 
-ttth of June ami '21st of July. 17sti. are directed to be granted to John Shool- 
bred of London, merchant, and to Mess'rs. Kobin. Pipon and Company of 
th«‘ Island of Jersey, merchants, but that the same be reserved to Vs. Our 
Heirs ami Successors, together with n sufficient quantity of wood land adjoin­
ing thereto, necessary for the piir|*isc of carrying on the fishery.

It certainly never was suppose*! then that the parts of un­
explored and unknown rivers or margins of tin* sen should In­
put lieyond the power of the loeal exeeutive to grant same when 
deemed advisable.

Let us now apply the terms of the said commission and in­
structions to tin* dealing with the lands in question.

The survey made tin* lots in question run somewhat obliquely 
across the (latineau Hiver. So much so does this ap|H*ar that 
whilst tin* instructions are followed literally by making the lots 
in the survey run at right angles to the Ottawa Hiver, known to 
In* navigable, no such attempt was made in that regard relative 
to the lands through which the (latineau River ran.

What is the correct inference to Is* drawn from such a mode 
of treatment thereof? Is it not as plain as if we saw the surveyors 
doing the work that they, no doubt well instructed on the point, 
had arrived at the conclusion that tin* (latineau Hiver, as they
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found it, was not a navigable river and hence could not lx- treated 
as such.

Moreover, we must recall to miud what the conditions were 
relative to navigation 110 years ago when the pow(‘rs of steam 
were unknown and nothing hut the uses of the oar. or the |>ole, 
or the wind were available to navigate any river. When we 
see tugs operated by the use of steam or gasoline hauling vast 
loads of timlier, or anything else floatable, we are apt to forget 
that this was not always so; and jump to the conclusion that 
streams which thereby can Ik* made available for navigation 
and might now make valuable navigable waters, could not, so 
long ago, be looked upon, or held to lie, absolutely worthless for 
any such purpose; as they in fact were according to the means 
of navigation then known.

Again we must realise that the condition of the Gatineau 
at its mouth and for some miles back therefrom over the plain 
through which it runs may have l>een entirely different when the 
township of Hull was surveyed, from what it seems now, or may 
have seemed 00 years ago. when steps were taken to improve and 
render it navigable, for even the limited navigable uses it has 
l>een put to.

We must, so far as we can, with the very limited information 
given us, try to realise what those engaged in the survey found 
confronting them ; and I think we must attribute to them at least 
an honest pur]H>se to discharge their duty.

That discharge of duty we find i>ortrayed in the plans before 
us which assuredly indicate an intention to measure out in 
rectangular lots of the dimensions indicated in the instructions 
that space in the wilderness occupied by either land or water 
or both, regardless of the possibilities of the developments of the 
waters for purixises of navigation.

To quote the language of the Judicial ('ommittee in the 
recent case of Maclaren v. The Att'y-Uen'l of Quebec, (1914) AX'. 
258, 15 D.L.R. 855, at p. 804, when dealing with this river ami 
having to consider the title as to the lied thereof at a ixiint where 
the townships and land on either side of the river had lx»en bounded 
by iron ]x>stx placed in the bank thereof; the judgment statcxl:—

The plots in thorn* townships 1 inclining the townships of Hull unit Wnkc- 
ftvhl) are rectangular, so that in the case of river lots the lied of the river is 
included within the metes and hounds of the lots in question without any 
ap|ieal to the doctrine of ad medium Jilum aqua.
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That is not a decision of the Court on the point involved 
herein but it is of groat value as indicating how this survey and 
these plans thereof as presented to the minds of their Lordships 
led them to view' the matter and conclude vsluit was the nature 
thereof.

It is, I submit, reasonable to presume that the (iovernor- 
(leneral ol the time, or his Lieutenant-Covemor, did not discard 
their instructions and that the Surveyor4icneral for the province 
projierly instructed his deputy surveyors and duly received 
reports from them of their work duly accompanied by their 
field notes, and duly considered same; and acted proi>orly in 
adopting the survey and directing the patents to issue upon 
w hich appellants now rely.

It requires more assurance than 1 |M»ssess to overrule their 
judgment reached uimhi a knowledge of the facts no one can now 
e\er possess, and condemn their conduct of the business they had 
in hand.

With great res|>eet I submit the language of the patent read 
in light of the plans ami instructions can convey no other meaning 
t hail the plain reading thereof.

There is nothing that can lie fourni in the history of the 
prerogative of the Crown which would render it either necessary 
or projier to read into such a language a condition relative to 
future possible uses of the waters in question for purposes of 
navigation.

We might almost as well try to read into the patents of those 
holding grants of land from the Crown a reservation in favour 
of railways to l»e constructed by the Crown because we now find 
such might have lx*en a prudent exercise of the power of the 
( 'rown in making such a grant.

Although we are far from having presented to us all that might 
have lieen so, relative to the condition of the (iatineau River 
lief ore it was touched by the improving hands of those acting 
for the res|)ondent, there is enough presented in the evidence to 
suggest that it may have shifted more than once its lianks at 
the places in question long Indore any such improvements were 
made.

The accumulation of banks of sand and gravel which are in 
question and all that is implied therein ought to make one pause
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before positively reaching any conclusion in favour of navigability 
of the parts in question 110 years ago.

We have in truth nothing to guide us accurately unless we 
adopt the conclusion reached by those concerned in the survey 
and the outcome of the labour as exemplified in the patent and 
plans descriptive of the lots.

The rescindent, interested only in seeing justice done, should 
have lieen able to enlighten us as to how the 2 ft. of navigable 
water was obtained and whether or not it was the result of im­
provements to navigation? Or was the entrance only a few 
inches in depth Indore these changes?

It should be held to he impossible by the evidence, unless 
clearly demonstrating that the improvements had nothing to do 
with producing even that degree of navigability, to establish 
that the Crown had originally been improvident in its grant and 
thereby escape the consequences thereof.

The reservations of the minerals and of the right to use the 
waters on the lands in question for operating mines is indicative 
of what was thought of the waters at the time of the grant. No 
doubt that was a usual provision in every like grant. Yet it 
brought always home, to the minds of those acting, the nature of 
the waters referred to in each grant.

I conclude from all the foregoing considerations not only that 
the grant of the lands in question was intended and projierly 
intended to convey all that the Crown could grant by a convey­
ance of lots 2 and 3 in range 5 as it pur)>orts to, and that is all 
proprietory interests inissiblc therein. Hence the rescindent had 
no right without expropriation to interfere with the enjoyment 
of anything thereby presumably granted, any more than with 
the rights of grantees of low and marshy sc>ts of land through 
which in the interests of navigation a canal might Ik* projected 
and constructed.

In any event I am unable to understand in light of the author­
ities I have refermi to, how it can lx* contended that the Crown 
had not by so plain a description comprehending the lands covered 
by the waters of the (latineau as well as everything else within 
the assigned limits conveyed the soil over which the river runs 
even if subject to the right of the public for purc>ses of navigation.

The. legislation of the last session of the Queliee Legislature



33 D.L.R.I Dominion Law Reports.

would worn, if applicable to a pending suit, to have put an end ( 
to controversy on this head, hut, holding the views I have ex- s c
pressed, I prefer resting thereon to seeking refuge in this legislation |<F vn
which mav not have lieon intended to afTeet the present litigants. ... .

I hk l\rs«..
Then the assertion of such public right does not require or ( 

justify the uses of the river for purposes of storage of lumlicr or 
encumbering the soil with such timber as stranded there when 
the waters have subsided.

Whether the soil under the piers erected by the respondent 
has by reason of such possession of the soil whereon they rest 
lieeome by prescription that of respondent and that respondent 
is entitled to maintain that title thereto is by no means easy of 
a satisfactory solution.

The uses to which the piers were put from time to time could 
not establish at law any prescriptive title to maintain such an 
easement or servitude as needed to maintain the right to so use 
and enjoy them.

And with the failure to assert such a right of user 1 think must 
fall the iMissible claims to the soil on which the piers rest.

I see no good ground for questioning the title of ap|>ellants 
found as fact by the learned trial Judge.

The ap|>ellants are entitled to the declarations prayed for 
and the other relief prayed for save in so far as the measure 
of the damages to determine which there must, if the parties 
cannot agree as to same. I>e a reference to find what may be 
due within the times not answered by the plea of prescription 
relative thereto so far as same Ik* found on the facts ” able.

The upi>eul should therefore In* allowed with costs throughout.
Anglin, J.:—Whatever may In* their {Misition in other Anglin, j 

provinces of Canada (see Keeuatin Powtr Co. v. Town of Kenora,
13 O.L.R. 237; Hi O.L.R. 184), in the Province of Quel tee the 
ImhIs of noil-tidal rivers navigable or floatable in fact form part 
of the public domain (art. 400 C.C.; Att'y-Gen'l of Quclnc v.
Fraser, 37 Can. 8.C.R. 577, at 593, 599), and do not pass to the 
grantee1 of lands l>ordering upon them, at all events unless expressly 
included in the grant in terms s|K*cifir and unmistakable (Seig­
niorial Questions, vol. A., pp. 08a, 130a, 374a; vol. B., 50 (c);
Maclaren v. Alt'y-Ccn'l for Quebec, [1914] A.(*. 258. 15 D.L.R.
855. As to the effect of decisions of the Seigniorial Court and

4
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thuir applicability to other than seigniorial lands, see the “.Seig­
niorial Act,” 18 Viet. ch. 3, sec. Hi, and Tanguay v. Canadian 
Electric Light Co., 40 Can. 8.C.R. 1, at pp. 12-13, 10; Maclaren 
v. AU’y-Cen’l of Quebec, supra, at 808-9). Although non-float able 
in some of its up]K*r reaches and indeed throughout the greater 
part of its length (Maclaren v. Att'y-Cen'l far Quebec, supra, at 
pp. 807-871), the (iatineau is admittedly navigable for several 
miles from the point at which it debouches into the Hiver Ottawa. 
Notwithstanding that its general character is that of non-naviga­
bility, and however its navigable reaches alwive the first obstruc­
tion to navigation should Ik1 regarded (see Hurdman v. Thompson, 
Q.K. 4 Q.B. 409, at 437, 450, the converse ease), the incidents of 
a navigable river attach to it up to that obstruction. The Queen 
v. litdnrtson, 0 Can. S.C.R. 52. The lands in question are within 
this navigable stretch of the river.

Having regard to the royal instructions referred to by Audette, 
J. (23 D.L.R. 249, 15 Can. Ex. 189), to which it was expressly 
made subject and to the rule of construction “in favour of the 
Crown pro bono publico and against grantees” (Coulson and 
Forbes on Waters (3rd ed.), p. 28), the grant to the appellants' 
predecessor in title of lots by numl>er, although, as surveyed for 
the purpose of the erection of the township of Hull, they extend 
across the river, was not, in my opinion, such an express grant of 
the river bed as would Ik; necessary to carry title to it, assuming 
that it was alienable.

I also incline to the view that, if it were necessary to invoke it, 
the Crown could maintain the title by prescription alternatively 
asserted on its Iwhalf.

Brodeur,j. * Bboukur, J.:—Before Confederation the Canadian Govern­
ment had placed near the mouth of the Hiver Gatineau booms to 
collect the logs which came down that river. Since 1807 the 
Federal Government has continued to maintain these booms 
and an action has now lK*en taken against it by the appellants 
who allege that the Iwd of the Gatineau River at this place is 
their property.

They claim to Ik; subrogated to the rights of Philemon Wright 
ami allege that by virtue of a grant from the Crown to the latter 
on January 14, 1800, he became owner of certain lots of land 
covered by the river.
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In a case of Aiaclaren v. Att’y-Gen’l of Quebec. [ 1014] AX’. 
258, 15 D.L.R. 855, the River Gatineau was the subject of litiga­
tion carried to the Privy Council.

In that case of Maclaren the question was whether the lied of 
the river, at a place where it was not navigable, was the property 
of the riparian owners or of the provincial government. The 
Privy Council decided that at this particular place it was evident 
that the river was not navigable and that, consequently, the 
riparian owners, by their grant, had lieeome owners of the lied 
of the river.

At the place with which we are concerned in the present ease 
it is not to be disputed that the river is navigable.

Then the first question which presents itself is whether or 
not a river can In- navigable in part and la* considered a portion 
of the public domain for such part when in other places it is not 
navigable, ami is therefore subject to private ownership.

I do not hesitate to say, with the authors I am aliout to refer 
to, that a river may be of the public domain for a part.

Daviel, ( 'ours d'Iùtu, p. 40, says:—
When ii river is navigable or floatable for cribs in certain parts only, 

all such parts exclusively should Ik1 considered dépendances of the public 
domain.

Durant on, No. 203, says:—
Navigable or floatable rivers arc such only in the parts in which naviga­

tion or floatation can be exercised. It follows that they form part of the 
public domain only in those places, and in the others tie- riparian owners 
can use them for irrigation of their property.

Gamier, Regime des Kaux. vol. 1, p. 50:—
The navigable and floatable portions form part of the publie domain, 

and those which are not ls‘long to the individuals without regard to their 
situation over the extent of the watercourse.

This Court, moreover, has consecrated the same principle 
in the cast* of Att'y-fien'l of Quebec v. Fraser, 37 Can. S.C.R. 577. 
The judgment in that case was eventually affirmed by the Privy 
Council, [19111 A.C. 489.

Had the Crown the right, in 1800, to make grants of land 
in a form which would include lieds of navigable rivers?

The solution of this question would have called for consider­
able study and labour, but while the case has lieen pending 
Itefore us a provincial statute has lieen passed (0 Geo. V . eh. 17) 
which positively declares that the Crown has the right to grant 
and alienate the lieds of navigable and floatable rivers.

17—3» D.L.K.
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Leahy The township of Hull had been divided into lots by a sur­
Thk Kino. veyor; but this division appears to have* lieen made upon the plan

rat her t han on the land itself. The surveyor apix*ars to have taken 
the extent of the township and to have traced ujxm the plan 
various lots of land without indicating the watercourses nor 
even the rivers. Is it to be presumed that when the grant was 
made to Philemon \\ right the Crown at the same time granted 
to him the Gatineau Hiver which covers several of the lots and 
especially those in litigation in the present cause?

Chitty, on Prerogatives of the Crown, p. 391, says :—
In ordinary caws between subject and subject the principle is that the 

giant shall be construed, if the meaning lie doubtful, most strongly against 
the grantor, who is pnsun vd to uw the most cautious words for his own 
advantage and security. But in the case of the King, whose grants chiefly 
flow from his royal bounty and grace, the rule is otherwise; and the Crown 
grants have at all times been construed most favourably to the King, where 
a fair doubt exists as to the real meaning of the instrument.

It appears to me that in a grant such as this if it had been 
desired that navigable rivers should be i ne luded they won hi 
certainly have lx*cn mentioned.

The Seigniorial Court when called upon to examine grants of 
the same nature declared that these contracts by grant could not 
In- interpreted as comprising navigable rivers. (Decisions of the 
Seigniorial Court, vol. A., p. 68, on the 26th question) Sir Louis 
ll\|X)lite La Fontaine, President of said Court, said, p. 358:—

From nil the fon-going, we conclude that tin- seigniors, like all other indi­
viduals, could acquire rights in navigable rivers, but not, </# pit-no jure, as 
seigniors of fiefs adjacent to theau rivers with the exception of rivers not 
navigable nor (loatahl - the pnqierty in which de\ol\«> U|sm them by this 
title alone.

To acquire these rights in a navigable river an express grant 
from the ('roten is necessary.

1 consider that in the circumstances the grant ti|xm which 
the appellants base their demand does not authorise them to 
claim ownership in the bed of the river where-the Federal Govern­
ment maintains its " is.

For these reasons the appeal should lx* dismissed with costs.

Appeal dismissed.

4
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PHILLIPS ». GREATER OTTAWA DEV CO.
(hit ario Sufjretm Court. .4 uyellote l)ir i* ion, Merntilh. ('..!.( Kid Jell, Killy

omi Sta*U'n. .1.1. Deeemlnr SO, 1916.

INFANTS (f I K —> PVHVHAHE OF LAM) 1’HKJI DU E FoKKEITIKK Voill 
CONTHAI T.

A oontract for thv purrlmM* of latui rntnvil into by an infant, with a 
forfeit un* clause an to tin- laml and payments prejudicial to tin* infant s’ 
interests. is wholly voiil. not merely voidable, and the infant is entitled 
to recover the payments made thereunder.

Appeal by the plaintiff from the judgment of the Judge of the 
County Court of the County of Carleton dismissing an action 
brought in that Court for a declaration tliat certain agreements 
entered into by the plaintiff (when an infant) with the defendants, 
for the purchase* of lands, were void, and for repayment of $303.84 
paid thereunder. Reversed.

Taylor MeVeity, for appellant.
//. S. While, for respondents, defendants.
Meredith, C.J.C.P.: — If the contract in question were 

one that was voidable only, by the plaintiff, 1 should not 
feel disposed to find fault with the judgment in appeal, as 
there seems to me to have been sufficient evidence adduced 
at the trial upon which it could be found circumstantially that 
there was a ratification of the transaction by the plaintiff after 
he attained 1rs majority ; though, if the finding had been the 
other way, there would also liave been much difficulty in the 
way of reversing it here.

But that is really not the point in the case; the real main 
question is, whether this contract is void ; and that is a question 
which was not considered by the learned County Court Judge: 
perhaps the point was not plainly made Indore him ; and assuredly 
such cases as Beam v. Beatty, 4 O.L.R. 554. could not have l>een 
brought to his attention.

Such cases compel us, as a matter of law, to consider that 
contracts “such as the Courts can pronounce to lx* to their 
prejudice" are void when made by infants; that their obligations 
“with a penalty, even for necessaries, are absolutely void.” So 
tlrnt the real question, as I have said, is. first, whether the contract 
in question was a void or only a voidable one; to be fallowed, 
if void, by the second and concluding question, whether anything 
has taken place which prevents the plaintiff from recovering the 
money paid by him under such void contract.
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That the Court should consider the contract a void and not 
voidable one, I have no doubt ; and I should lie very sorry if any 
kind of encouragement were given to land speculators, or any 
other class of speculator, in looking to 18-year old youths as in 
the eyes of the law fair subjects upon whom to unload, at a large 
profit to themselves, their lands, in small or large parcels.

The plaintiff was but a lad of 18 years when Greater Ottawa 
Development Company induced him to buy the land in question 
and to sign a contract for the purchase of it and payment of the 
purchase-money (all during minority), with a forfeiture clause, 
under which, though he might have paid all but the last mite, he 
might lose the land and all that he had paid upon it.

The land speculators—Greater Ottawa Development Com­
pany,—must have known that the lad was legally incompetent to 
contract. They must have known: that he could not resell, 
however rapid might be the decline or the rise in value of his 
purchase; that his hands were tied by his infancy so that he could 
not borrow to pay the purchase-money or otherwise save his 
purchase if, even at the last moment, he had not the means to 
pay, no matter how much had been paid before: they knew hie 
position in life, and that, if sickness or anything else prevented 
him from earning enough to make the payments, they were 
binding him to permit them to retake the land and retain all the 
payments he had made upon it. In these circumstances, how 
is it possible for any one to contend that the contract was not 
one prejudicial to the infant? I should be inclined to hold that 
land speculating contracts, generally speaking, are.

And, being void, the plaintiff may recover the money paid 
under the contract, unless he has received valuable consideration 
for it; or unless it has been shewn that, after the plaintiff attained 
his majority, a new contract, binding in law or equity, was made 
by him, and the paid money applied upon it; but no consideration 
was received, and complete substantial restitution can be made: 
and there is no contention that any such new contract was made, 
and, if there were, there is no evidence that could support it.

I would allow the appeal : and direct that judgment be entered 
for the plaintiff in the action and damages in the amount paid 
by the plaintiff to the defendants under the contract, with costs 
of the action and of this appeal.
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Kelly, J.:—I agree in the conclusion reached by his Lordship 
the Chief Justice and my brother Mast en.

The case, in my opinion, comes within the decision in Beam 
v. Beatty, 4 O.L.R. 554, in which the late Mr. Justice Garrow, 
who delivered the judgment of the Court, after reviewing a 
number of authorities dealing with contracts of infants of the 
nature of a bond with a penalty and other contracts such as the 
Court can pronounce to be to their prejudice, declared it to be 
“the law of the land” that certain contracts of an infant, such 
as a bond with a penalty, are not merely voidable but void.

Here, the plaintiff derived no benefit from the contracts in 
question, and the forfeiture penalty was such as to make the 
whole contract an unfair one. Under such circumstances, the 
contracts should lx* declared void.

The question of ratification need not, in that view, be con­
sidered.

Masten, J.:—The facts are stated in the judgment of my 
brother Riddell, and need not l>e here repeated. The dominating 
question raised on this appeal is whether the agreements in 
question are voidable or wholly void.

A similar question was considered by the Court of Appeal 
in the case of Beam v. Beatty, 4 O.L.R. 554. After reviewing 
the cases, Mr. Justice Garrowr says (p. 559): “The rule itself 
may, perhaps, be expressed thus: that, generally, all contracts 
of an infant are voidable, not void, but to this rule there are 
exceptions in which the contract is not merely voidable but void, 
and among these exceptions is the case of a Ixmd with a penalty, 
and again another class of exceptions in which the contract is 
neither voidable nor void, but valid and binding on the infant, 
such as simple contracts respecting necessaries. The exception 
before stated in the case of bonds with a penalty may not be 
logical, but the question is, is it the law of the land? And, after 
giving the matter most careful consideration, I am clearly of the 
opinion that it is.”

The question in the present case is, whether the provision 
in the agreement in question for forfeiture of all claim on the 
lands and of all instalments of purchase-money theretofore paid, 
in case default is made in payment of any monthly instalment 
of purchase-price, brings this agreement within the category of
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exceptional cases where the contract is not merely voidable, but 
is wholly void.

I therefore proceed to examine the cases. In Corpe v. Overton, 
10 Bing. 252, the Court of Common Pleas—Tindal, C.J., Gaselee, 
J., Bosanquet, J., and Alderson, J.—unanimously held tliat the 
plaintiff might recover back, in an action for money had and 
received, a sum which, while an infant, he had paid in advance 
towards the purchase of a share in the defendant’s trade; to 
be retained by the defendant as a forfeiture if the plaintiff failed 
to fulfil an agreement to enter into partnership with the defendant. 
The case was distinguished from // Unes v. Hlogg (1818), 8 Taunt. 
508, on the ^round that in the latter case the sum of money sought to 
be recovered back as having been paid without consideration 
appeared to have been paid for something available, that is, 
for three months’ enjoyment of the premises let to him and his 
partner, and the infant had received something of value for the 
money he had paid, and he could not put the defendant in the 
same position as before.

In the course of his judgment in Corpe v. Overton, Tindal, C.J., 
after discussing the alx>ve point, says (p. 257) : “ But t here is another 
ground on wdiich the plaintiff is entitled to recover in this action. 
According to the old law, as laid dow n in Coke Littleton, 172. a., an 
infant is not bound by any forfeiture annexed to a contract, and his 
obligation with a penalty, even for necessaries, is absolutely 
void. What is this payment, in effect, but a sum handed over 
by way of a penalty? The principle which exempts an infant 
from a penalty must extend as well to a penalty enforced by 
handing over money in advance, as to penalties accruing on the 
breach of a condition; and the rule which has been obtained in 
this case must therefore be discharged.”

Corpe v. Overton was discussed and followed in Everett v. 
Wilkins (1874), 29 L.T.R. 846, by the full Court of Exchequer, 
and the infant plainti f recovered back the moneys he liad paid 
as upon a total failure of consideration.

The next case is Hamilton v. V aughan-Sherrin Electrical 
Engineering Co., [1894] 3 Ch. 589. In that case the plaintiff, 
while an infant, applied for shares in a company, and paid the 
amount jdue on application. The shares were duly allotted to 
her, and she paid the amount due on allotment. No dividends
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were received by her, nor did she attend any meetings of the 
company. Six weeks after allotment, while still under age, 
she repudiated the contract, and asked for repayment of the 
money paid by her to the company. She subsequently brought 
an action to recover the money. The company went into liquida­
tion, and the liquidator removed her name from the register of 
shareholders :—Held, that, having derived no advantage under the 
contract, the consideration had wholly failed, and she was entitled 
to prove in the winding-up for the amount paid by her in respect 
of the shares. After discussing the case of Corpe v. Overton, 
above mentioned, Stirling, J., says (p. 594): “It is to be observed 
that all the learned Judges who dealt with the case (Corpe v. 
Overton) distinguished it from Holmes v. Blogg on the ground 
that in that case there had been actual enjoyment of the demised 
premises. They did not say that the mere demise itself, in the 
absence of occupation, would have been enough, and it seems 
to me that the true rule to be drawn from the cases is to consider 
whether the infant has derived any real advantage under the 
contract. In the present case there was no advantage to the 
infant. Certainly there was no pecuniary advantage to her. 
She took no part in the management of the company and did not 
attend any meetings. No doubt there was an allotment of 
shares, and her name was placed on the register. It seems to 
me that that is not an advantage within the rule of Corpe v. 
Overton. The consideration has totally failed and the pla’ntiff 
is entitled to recover, i.e., to prove for the amount in the winding- 
up.”

In Short v. Field, 32 O.L.K. 395, the plaintiff (an infant) 
failed in an action to recover back the amount of a deposit of 
$200 paid on account of the purchase of a house and land—but 
the basis of the refusal was that the infant had received the 
rents of the property, had re-let it, and had generally taken pos­
session of and controlled the property.

The rule to be derived from the cases may perhaps be stated 
thus: that, if an infant pays a sum of money under a contract, in 
consideration of which the contract is wholly or partly performed 
by the other party, he lias no right to recover the money back. 
But, if the infant has received no consideration at all, he can 
recover.

The case of Hearn v. Beatty, 4 O.L.K. 554, settles the juris-
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prudence of the Province of Ontario that a bond with a penalty 
is void, and the case of Cor pc v. Overton, which I have quoted 
above, determines that the rule applies equally to the case of 
the deposit by an infant of a sum which is to be forfeited on default. 
I refer also to the earlier cases cited and reviewed in Beam v. 
Beatty, and which I need not here repeat.

The facts of the present case, I think, entitle the plaintiff 
to recover under the rules so laid down.

At the time of payment by the plaintiff of the instalment 
last paid by him, (1) the contract was wholly executory. The 
title to the lands remained in the defendants. All that was 
done under the agreement was that the plaintiff paid monthly 
instalments to the amount claimed in this action and pàid certain 
taxes. He got no estate in the lands nor any advantage, pecuniary 
or otherwise, from the agreement.

(2) All the payments made by the plaintiff were made during 
infancy, and, after the last of these payments had been made, 
he had nothing. He could not have sued for specific performance, 
nor could he have effectively transferred any claim enforceable 
in equity to another, because he had none himself.

(3) The land was vacant land, and no possession of it was 
taken or rents received.

The result is that the contract was, in my opinion, void, 
because it provided as a penalty for the forfeiture of the infant's 
payments in case of default, and the infant is entitled to recover 
back the sums paid, because; he never received or enjoyed any 
consideration for the sums paid.

Riddell, J.:—The plaintiff, an infant almost 18 years of age, 
in August, 1910, entered into two contracts for the purchase of 
certain lots from the defendants, a “subdivision land company.” 
The contracts are in writing, under seal, and provide for a pay­
ment down and thereafter payment by instalments, possession to 
be in the purchaser till default in payment of the instalments. 
There was also a clause which has caused all the difficulty—this 
reads as follows: “It is further agreed that if the purchaser shall 
make default for three months in payment of the purchase- 
money or of any instalment thereof . . . then this agreement 
shall not be binding on the vendors. . . . And it is further 
agreed that the purchaser shall forfeit all payments made on
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account of purchase-money and interest in case of any such 
default and the purchaser shall have no claim against the vendors 
for the same nor for any buildings or other improvements erected 
on the said lands and the vendors may enter and take possession 
of and hold the said lands as of their former estate in the land 
unaffected by any claim by the said purchaser.”

The plaintiff made his down-payments, and for a time kept 
up his instalments, paying altogether 8303.84. He also paid the 
taxes.

The plaintiff came of age in September, 1013, and after that 
time paid no instalments or interest to the defendants, but he 
paid the taxes for 1014 and 1015, and, as he swears, considered 
himself the owner of the lots.

In March, 1014, the defendants wrote him stating that he was 
some months in arrears, and demanded an immediate settlement 
—no answer was received, and a similar letter was written in 
July.

To this letter the plaintiff’s mother replied saying that her 
son had met with a railway accident and was therefore unable 
to pay, but “I hope you will be able to carry him on a little 
longer”—it is sought to bind the plaintiff by this letter, as he 
says in his examination for discovery that his mother was not 
doing anything contrary to his knowledge or instructions. It 
the case were to turn on this as a ratification of the contracts, I 
should require further consideration before holding that the 
agency of the mother to ratify in this way was established—but 
1 do not think it is material in view of the other facts of the case.

Further demands were made in September, 1914, and May, 
1915, and at length, November, 1915, the moth?r wrote that her 
son had not been able to pay owing to ill-health, adding, “Also 
at time of buying he was under age and he has not made any 
payment since he became of age,” and demanding the repayment 
of what had been paid. The defendants refused; and on the 
7th February, 1916, this action was begun for the recovery of 
the amounts paid, with interest. The learned County Judge of 
Carleton dismissed the action with costs, and the plaintiff appeals.

It is thoroughly established that if an infant enter into a 
voidable contract he may upon attaining full age ratify it by 
conduct, and that if he does not repudiate the contract within a
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reasonable time after his majority he is taken to have ratified it. 
The latest ease in our Courts is Re Sovereign Hank of Canada, 
Clark\s Case (1916), 27 D.L.R. 253,35 O.L.R. 448—see per Maclaren 
and Hodgins, JJ.A., at pp. 261 -2; an early case in England is Holmes 
v. Blogg (1817), 1 J.B. Moore 466, see per Dallas, J., at pp. 472,473.

Here there was no repudiation by the plaintiff till the issue 
of the writ in February, 1916, two years and five months after 
majority: or by any one till November, 1915, three months 
before—and, according to the plaintiff himself, he considered 
that he was the owner of the property till January, 1915, four 
months after attaining full age. It will not do to excuse non­
repudiation by the alleged fact that the plaintiff did not know 
his rights—it would seem he did at least as early as January, 
1915, and he gives no evidence that he did not know them all 
along—in any event it is not the ignorance of a general law, 
ignorantia legis, but of personal rights, ignorantia juris, which 
excuses: Beauchamp v Winn (1873), L.R. 6 ILL. 223.

For the disposal of this case, however, I do not think we need 
inquire whether the contract can be enforced against him—he 
is suing for th(‘ recovery of money paid during infancy, and in 
that he cannot succeed without shewing fraud: Wilson v. Kearse 
(I860), Peake Add. Cas. 196, followed by this Court in Short 
v. Field, 32 O.L.R. 395; cf. Robinson v. Moffatt, 25 D.L.R. 462, 
35 O.L.R. 9.

Accordingly, the plaintiff cannot succeed on the special ground 
of infancy, but, if at all, on the rule which applies to adults as 
well as to infants, viz., that money paid on a void contract is 
recoverable back. And that is the real point of the case—are 
these contracts void or only voidable?

It was urged that Corpe v. Overton, 10 Ring. 252, 3 Moo. & 
Sc. 738, 3 L.J. X. S. C.P. 24, compelled us to hold that these 
contracts were void ab initio; but I think tliat is not the case.

In Corpe v. Overton, the plaintiff, while under age, signed an 
agreement to enter into a jiartnership, to pay down therefor 
£100, and on the 1st January, 1833, to execute a partnership 
deed with the usual covenants, “and as a deposit for the due 
fulfilment of the same . . . the sum of £100 is now paid.
. . . In default of the said intended purchase not being duly
completed . . . the said sum of £100 shall be forfeited
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. . The plaintiff, after paying the £100, found he had been 
imposed on, and, as soon as he came of age, repudiated the con­
tract and sued for the £100. He had not received any benefit 
at all from his contract—“he has not received the slightest 
consideration” (p. 256)—and the Court considered the contract 
as voidable, and that the plaintiff had the right to rescind it. 
The Court went further and declared the )>ayment in advance 
to be “in the light of a penalty or forfeiture,” and therefore his 
contract to pay it absolutely void. But, in that case, the pay­
ment was nothing but a deposit, giving no immediate rights 
at all. In the present case, the payments entitle the plaintiff 
to possession and control of the property. It was said by the 
plaintiff’s counsel at the trial that he did not take possession; 
that was not admitted by the. opposing counsel, and it was not 
proved. It cannot be said that payments which give a right to 
immediate and continued possession and control are nothing 
“but a sum handed over by way of a penalty,” as Tindal, C.J., 
says, 10 Bing, at p. 257.

So in Everett v. Wilkins, 29 L.T.lt. 846, the infant rescinded 
the agreement—lie had agreed to buy half the public-house 
business of the defendant, paying an instalment down, the balance 
to be paid at a future time—and he was to receive no benefit 
until the balance was paid. The Court held that there was a 
total failure of consideration, and that he might recover the money 
back. It was not explicitly held tliat the contract was void ab 
initio—but, if that were the finding, it was quite justified by the 
fact that the down-payment was, as in Corpe v. Overton, “but a 
sum handed over by way of a penalty.” It may lx; noted that 
it was not even argued that the contract was void.

In Beam v. Beatty, 4 O.L.R. 554, many cases are cited declaring 
the law that a bond with a penalty made by an infant is void: 
and the Court of Appeal approved that statement of the law, 
but these cases have no bearing here—nor have any of the very 
many cases in which the infant repudiated the contract and 
thereby became entitled to a return of his money: Hamilton v. 
Vaughan-Sherrin Electrica Engineering Co., [1894] 3 Ch. 589, is 
an example much quoted.

Having got rid of the penalty idea, there is no reason why an 
infant cannot buy real estate or enter into a partnership: Goode
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v. Harrison (1821), 5 B. & Aid. 147; or buy shares in a company: 
North Western R.W. Co. v. McMichael (1850), 5 Ex. 114; Whitting- 
ham v. Murdy (1889), 60 L.T.R. 956. The case of an infant 
buying real estate is thus put by Parke, B., in North Western R.W. 
Co. v. McMichael, supra, at p. 125: “An infant acquiring 
real estate ... is not deprived of the right which the law 
gives every infant, of waiving and disagreeing to a purchase 
which he has made; and if he waives it, the estate acquired by 
the purchase is at an end, and with it his liability to pay . . ."
That I adopt as an accurate statement of the law.

We have not to do here with a class of contracts (whether void 
or voidable, we need not consider) which are so unreasonable 
that they cannot be enforced against the infant. Such were the 
contracts considered in Regina v. Lord, 12 Q.B. 757; Corn v. 
Mathews, [1893] 1 Q.B. 310; Flower v. London and North Western 
R.W. Co., [1894] 2 Q.B. 65 (cf. Clements v. London and North 
Western R.W. Co., [1894] 2 Q.B. 482; Green v. Thompson, [1899] 
2 Q.B. 1); MacGregor v. Sully (1900), 31 O.R. 535, &c., &c.

1 think the appeal should be dismissed with costs.
In Robinson v. Moffatt, supra, the contract contained the 

following clause: “Provided that in default of payment of the 
said money and interest or any part thereof on the days and 
times aforesaid, the vendor may determine and put an end to 
this agreement and retain any sums hercupder as and by way of 
liquidated damages . . It will be seen that this is much
the same as in the present case: the decision in Robinson v. Moffatt 
must be wrong if the contention of the appellant in the present 
case is to prevail. But the point argued here was not raised in 
the former case—and I have considered the present independently 
and upon principle and other authority.

Appeal allowed; Riddell, J., dissenting.

McKILLOP & CO. v ROYAL BANK OF CANADA.
Alberln Su fire we Court. Ap/iellnte Division. Scott, S'uart. Beck, nnd McCarthy, 

JJ. January IS, 1917.

Fraudulent conveyances (§ III—10)—Ahkiumnent—Future croi»s— 
Security for advances—Kxecutions.

An assignment of future ero|is by an insolvent as security for advances 
to put in and harvest the cro|>s, and to pay off a debt due the assignee, 
is not fraudulent or preferential, ami will prevail against executions in 
the hands of the sheriff prior to the assignment.

[The Assignment Act, Alta. 1907. ch. 6, secs. 38, etc.; High River Meat 
Market v. Routledge. 1 A.L.H. 405; Blakely v. Gould, 24 A.It. (Ont.) 
153, 27 Can. S.C.R. 682, referred to.)
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Appeal by defendants from the judgment of Ives, J. aI.TA. 
Reversed. 8. C.

H. A. Smith, for appellant ; Gray, for respondent. McKii.i.op

The judgment of the Court was delivered by
Beck, J.:—This is an issue directed to Ik* tried In-tween the Koyai

plaintiffs in this issue who are execution creditors of J. F. C. up 
Gwillim and the defendants who are claimants of the property Canada.^ 
seized by the sheriff. Berk, j

The issue was tried before Ives, J., who gave judgment in the 
plaintiff’s favour and the defendant, the Royal Bank, apt teals. 
The facts are as follows:—

.1. F. C. Gwillim owned a faVm which was his homestead. 
He had lived on it and worked it for some years. He had several 
sons who lived with him: the eldest Wilfred was 18 years of age.

The father had suffered from failures of his crops and had 
got into debt to a considerable amount and no doubt was in in­
solvent circumstances- -at all events unless he sold his home­
stead and applied the proceeds in payment of his debts.

In view no doubt of these conditions the father gave a lease of 
his homestead to his son Wilfred. Tin* least* is dated and was pre­
sumably made on or al>out March 12. 1915. The term is 1 year 
from that date; the rent for the year was $1 and one-half of the 
crop.

Wilfred also on April 8, 1915, took a lease from one Oliver of 
another farm of 250 acres for the residue of the year 1915 on the 
terms that he should supply the seed grain and return to Oliver 
one-third of the crop, Oliver paying one-third of the threshing 
bill.

On April 10, 1915. .1. F. ('. Gwillim executed a charge on the 
homestead for $110 for seed gram ; and on May 7 Wilfred Gwillim 
and J. F. C. Gwillim executed a charge on the Oliver (also called 
the McClure) farm for $301.50 for seed grain and for any further 
sums which might be advanced for seed grain, fodder or other 
relief.

J. F. C. Gwillim had Ik*(*ii a customer of the bank and was 
indebted to the bank at this time in the sum of $2,500 odd.

The father and son went to the Royal Bank and had several 
interviews with Mr. Aitken the manager at Lethbridge. It does 
not seem material whether these interviews took place before or



270 Dominion I.au Hkiohts. 133 D.L.R.

aiVa.

KC.

Mrkii.mr 
A Co.

Bank

Canada.

im. j.

after the son had taken the leases of the two farms. These inter­
views resulted in an arrangement Ix'ing made to the following 
effect :

The father and son signed jointly a note to the hank for $2,513 
lx‘ing the amount then owing by the father to the hank. The 
son assigned to t" e hank (19th and 10th May, 1915), the two 
leases and his term and his share of the crops. The assignment 
declared that they were given as security for the payment of the 
$2,513. The arrangement was that the* hank should advance 
whatever moneys would l>e necessary to put in and harvest the 
crops, that out of the proceeds of the crop there should he repaid, 
first, the advances, then the $2,513. The account in connection 
with the transaction was arranged to lx* and was in fact kept 
under the title of “J. F. C. Gwillim in trust.” As advances were 
required the joint notes of father and son were taken; the pro­
ceeds credited to tint trust account and a cheque issued and signed 
hy.the father against the trust account.

The crops were put in, moneys l>eing advanced for the pur­
pose; as arranged. On September 15, the crops being severed, 
hills of sale expressly declared to he by way of further assurance in 
pursuance of covenants in the assignment of the eases were made 
to the hank of the severed crops.

The plaintiffs in the issue had executions in the hands of the 
sheriff long Ix'fore the arrangement with the hank, which con­
tinued in force and under which the crops were seized by the 
sheriff and the question in the issue i~ m effect whether the claim 
of the hank under the arrangemci good as against the execu­
tion creditors.

The trial Judge came to these conclusions:—■
That Wilfred (Iwillim entered into the lease of the MeClure (Oliver) 

land purely in the interests and for the benefit of his father, J. F. C. Gwillim; 
the whole evidence discloses that Wilfred (îwillim hail no reason to expect 
or derive any benefit. He worked there, doing what ht1 was told to do; 
he had nothing to do with the payment of any moneys, the payment of any 
amount; there is no evidence that he received anything himself or was to 
receive anything himself. It was purely for his father, and 1 an' quite satis­
fied that the reason was for the purjxise of defeating the creditors of J. F. C. 
Gwillim existing at that time, that the lease was taken in Wilfred’s name and 
also that the lease for the homestead was executed from .1. F. C. Gwillim 
to Wilfred, his son. 1 am equally satisfied of his insolvent condition, ami 
I hold that (Iwillim was insolvent at. the time the assignments of the leases 
were made and prior to that time. I say that, after reading Mr. Aitken’s
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evidence, that I tun quile milisfittl he was ix-rfvetly aware of the insolvency, 
and, in fact, proposed to endeavottr to pull out of the mire with :i new crop. 
It wits necessary that that new crop should he in some way applied entirely, 
first to the indebtedness of the bank, hence the assignments of the leases. 
I think the leases were assigned by the (Iwillin s to the hank with intent 
to defeat and prejudice execution creditors, and I think Mr. Ait ken was 
privy to that intent. The assignments, for that reason. I think, are of no 
effect as against the execution creditors.

In my opinion this is not the proper view of the ease. Here 
was (iwillitn, the father, in a very embarrassed financial posi­
tion: his homestead mortgaged; many executions against goods 
and lands in the sheriff’s hands. He was undoubtedly insolvent. 
He might have abandoned everything, taking his exempted per­
sonal property; selling if he could his equity in his homestead and 
putting the little proceeds in his pocket and leaving his creditors 
practically nothing. But he does not do this. Assuming for the 
moment that in all the transactions with the bank Wilfred was 
merely his alter ego and the transaction ought to be treated as that 
of the father alone made merely in the name of the son, I see no 
fraud whatever, but a means taken to bring into lieing additional 
property out of which one at least of his numerous creditors would 
lie paid and possibly some of the others. It would be a case 
similar to that of High Hiver Meat Market v. Houtledge. 1 A.L.R. 
405, where 1 found that the result of the transaction there at­
tached was to create the fund in question, and where I laid down 
the proposition that in determining whether a transaction is void 
as fraudulent, the substance, the substantial effect, of the trans­
action must lie looked at.

In my opinion, therefore, the transaction, even though it were 
held to have been ineffective to operate as it was intended to 
operate, was not fraudulent.

The question whether it was either constructively fraudulent 
or unlawfully preferential by reason of statutory enactments, 
can, in my opinion, be answered in the negative without any 
special reference to our statutory law upon the subject (Assign­
ment Act, ch. (i of 1907, secs. 38,etc.) on virtually the same ground 
as already stated.

In Blakely v. Gould, 24 A.U. (Ont.) 153, affirmed on the grounds 
stated by the Court below, 27 ( an. S.( ML 082, it was held that an 
assignment by way of seeurit y of the profit expected to Ik* made out 
of a contract to do work did not come within such provisions as
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those relating to fraudulent and preferential assignment inasmuch 
as the subject-matter of the assignment did not consist of assets 
which could 1m* reached by the creditors at the time it was made.

As I have already pointed out the effect of the transaction, 
even assuming that we may eliminate the son from it, resulted in 
the crention of property not then in existence ; and this covers the* 
portion of the crop which under the lease of the homestead would 
but for the arrangement have* gone to the* execution debtor.

A fitrtimi must we* bedel the; transaction not to Ik; voiel if the* 
transact ion is to 1m; given effect to accoreiing to its form anel its 
terms, which, the objection of actual or constructive frauel or un­
lawful preference; be*ing eliminate*!, must, in my opinion, Im; done. 
The transaction thus iMÛng binding at its inception, there is 
nothing in any view raise'el by the; plaintiffs in the issue* to prevent 
its having effect throughout anel therefore nothing to prevent the 
bank from being entitled to the crops on beith farms by way of 
security for their aelvances made in accorelance with the* initial 
arrangememt for their past due debt. No question was raised 
as I unele*rstanel as to the correctness of the* account.

In the; result, therefore, 1 woulel allow the* ap|MMil with costs 
anel direct the issue to be answered in favour of the appedlant bank 
anel give it the* costs of the; issue. Appeal allowed.

GIRARDOT v CURRY
On!arm Su/iremr. Court, Appellate Division, Meredith, C.J.C.P., Hodginx, 

J.A., and Lennox and Mlisten, JJ. January 4. 1917.

Adverse: possession (§ I K—30) -Mortoaoe—Redemption—Dower— 
Limitations Act—Evidence.

The* validity of a mortgage* side* cannot he* attacked by tin- mortgagor, 
and his wife*, an dowmw, afte*r the* purchasei* and tlmsi* claiming under 
him have* be*e*n in undisputed adverse possession of the* land its of right 
miffie-iently long te» bar the re*lie*f claiine*<t, under the Limitations Act.

Appeal by plaintiff from judgment e»f Kelly, J., dismissing 
an action for redemption or in the alternative for damage's. 
Affirmed. The judgment appealed from is as follows :—

Kelly, J.:—The* plaintiffs set up the right to redeem two 
parcels of land, which for convenience may be referred to as the 
“Noyes” anel the “Newman” parcels respectively, anel ask in 
the alternative for damages against the defendants the cxe*cutors 
of John Curry, deceased, for alle*ge;d wrongful acts in disposing 
of these propertie*s.

The* defenelants Woo liait and the Essex County Golf anel
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Country Club Limited, subséquent to such disposal, became 
owners of parts of these properties, and the club is now in possess­
ion of a very considerable part of what is now sought to be re­
deemed.

The history of the transactions between the plaintiff Ernest 
Girardot and the late John Curry, so far as it is pertinent 
here, carries us back to the year 1902. In that year, Mr. Girardot 
was indebted to Mr. Curry ami to the firm of Cameron & Curry, 
of whicli Mr. Curry was a member, for advances made on prom­
issory notes. On the 3rd November, 1902, the plaintiffs executed 
to Mr. Curry a mortgage upon several parcels of land, including 
one of the parcels now sought to be redeemed. The mortgage, 
the consideration expressed in which was “one dollar and other 
valuable consideration," contained a recital that the mortgagor 
(the plaintiff Ernest Girardot) was in the habit of borrowing 
money from the mortgagee and from Cameron & Curry, in various 
sums, on his promissory notes and on notes of his with other 
persons as makers, endorsers or otherwise; and that the mortgage 
“is given as collateral security for the payment of any and all 
such sums now owing to the said party of the thin! part or to the 
said firm of Cameron & Curry and for the due payment of any anti 
all such sums now owing to the said party of the third part or to 
the said firm of Cameron & Curry and for the due payment of 
any and all such notes or any renewals in whole or part now held 
or that may hereafter come into the ]x>ssession of the said party 
of the third part or of tin; said firm of Cameron & Curry or any 
notes or bills or acceptances or other indebtedness on which the 
said party of the first part may now be or may hereafter become 
liable for the payment thereof as maker or endorser or otherwise;” 
and it is then provided that the mortgage shall be void on payment 
of all such notes and renewals, bills or acceptances, and other 
indebtedness of every kind, with interest as may be agreed upon, 
“on the several notes, bills, etc.”

Another mortgage, faring date the 7th January. 1903, was 
executed between the same parties on other lands not here in­
volved. The consideration and recitals in it arc similar to those 
in the mortgage of the 3rd November, 1902, with a proviso that 
the mortgage should lx- void on payment of all such notes and 
renewals, bills or acceptances, and other indebtedness of every

ONT.
8. V.

(jIKAKDOT

IS 33 D.L.H.



Dominion Law Reports. |33 D.L.R.

kind, with interest as may be agreed upon on the several notes, 
bills, etc., as well as any and all costs and expenses that may be 
incurred in connection therewith by the party of the third part 
(the mortgagee).

There was then existing on the Noyes property a first mort­
gage1 made by the plaintiffs to Frederick S. Noyes and John G. S. 
Noyes, and there1 was also a mortgage existing on the other block 
of lane l now sought to be reeieemed, which was made by the 
plaintiffs to one Marentette, and assigneel to Bessie M. Newman. 
It is now set up that when the mortgages of the 3rd November, 
BM)2, anel the 7th January, 1903, were given, a verbal agreement 
was entered into between Mr. Girardot and Mr. Curry to the 
effect that the latter would protect the lands covered by the 
Noyes mortgage, pay to Bessie M. Newman the amounts due 
upon the mortgage so assigned to her, and protect the lands 
covered thereby by taking an assignment of that mortgage,and hold­
ing the mortgage as security, not only for payment of the amount 
due thereon, but also as collateral security for the indebtedness 
above mentioned; and that Curry thereby became trustee for 
the plaintiffs in any dealings he might have had with these prop­
erties. Sale proceedings were soon afterwards instituted on both 
the mortgage held by Noyes and that held by Mrs. Newman, 
and in each case Curry became the purchaser.

The plaintiffs' position is that, even if the sale proceedings 
were regular, Curry could not, under the circumstances, have 
become a purchaser; that any such attempt was in breach 
of trust toward them ; and that the property which he so acquired 
must be held in trust for the mortgagor, subject to payment of 
the advances for which he was liable or became liable.

It is also contended that the sales were irregular. Of this, 
more later on.

The sale of the Noyes property to Curry was on the 25th 
July, 1903; that of the Newman property on the 11th December, 
1903. Sales to others were made by Curry of parts of the land 
so purchased, the purchasers taking possession of the parcels they 
so acquired.

Mr. Curry died in March, 1912.
The plaintiffs have assumed the burden of proving the verbal 

agreement on which they now rely—a burden rendered more
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onerous by the necessity of corroboration such as the statute 
(the Evidence Act, R.S.O. 1914, ch. 70, see. 12) requires against 
the estate of a deceased person.

The plaintiff Ernest Girardot gives as a reason for the agree­
ment he so sets up, that he was about to lx* absent from Sandwich 
on business for extended periods, and there was necessity for 
making some arrangement for the protection of his indebtedness; 
and that the alleged agreement had that in view, as well as the 
securing Mr. Curry for advances he would be required to make 
to protect Mr. Girardot’s property. His wife (the plaintiff 
Julia Girardot) and members of his family were then residing on 
the homestead property, in close proximity to the t>vo parcels 
now in question, and remained there until about the middle of 
1904; afterwards they continued to reside in Sandwich. Mr. 
Giarardot himself, though absent a very considerable part of his 
time, made periodical visits to his family and to Sandwich.

While there are circumstances in connection with the maimer 
in which Mr. Curry seems to have conducted his affairs that 
excite surprise at his extraordinary laxity in keeping records of 
his business transactions which indicate a remarkable degree of 
looseness of method as well as reticence on his business affairs 
towards even his bookkeeper and office assistants, these are not, 
in the light of other important circumstances, sufficient to supply 
the necessary corroboration.

On the other hand, the attitude of Mr. Girardot towards these 
transactions, extending over many years following the making 
of the mortgages to Curry, is not consistent with the position he 
now takes. Take, for instance, his letter to Cameron & Curry 
bearing date* the 1st January, 1902 (obviously intended for 1903). 
For some reason it was thought necessary or advisable to put in 
writing some declaration of the intention of the parties in making 
the mortgages of the 3rd November, 1902, and the 7th January, 
1903. One would have thought, if there was then existing the 
agreement on which the plaintiffs now rely, that specific reference 
would have been made to it in that letter, when it was considered 
important tliat the real intention of the parties should be put in 
writing. The letter sets forth in clear terms the object of the 
mortgages—that of the 3rd November, 1902, as security and in 
consideration of the notes therein specifically mentioned which
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Cameron & Curry were pressing to liave reduced, and which Mr. 
Girardot had agreed to reduce by paying $40 a month, which 
however he was unable to do, and after payment of the notes the 
mortgage to continue as security for any indebtedness he might 
owe Cameron & Curry or Jolm Curry “as maker or endorser or 
otherwise;" and that of the 7th January, 1903, being given for a 
further advance of $400, and as additional security for any notes 
then held by them and made by Mr. Girardot alone or jointly 
with others or as endorser or otherwise, or any renewals thereof. 
Not a word to indicate an agreement such as is now advanced, 
unless an inference can be drawn from the language of the letter 
that such was intended. By no stretch of that language can I 
come to the conclusion tliat any such agreement was in mind. 
Had the parties meant what the plaintiffs now insist upon, there 
can be little doubt that their meaning in so important a matter 
would not liave been left to rest on the language there used.

The main part of this property was resold within the year to 
Scott and Moore—Scott says about the end of 1903. The pur- 
cliasers immediately went into possession, and in that year and in 
1904 took sand and gravel from it, and in 1904 took the crops. 
Successive purchasers remained in possession and openly culti­
vated and otherwise made use of the land. The taxes from the 
time of Curry's purchase have been paid either by him or those 
claiming under him.

Mr. Curry sold part of the Newman property to two purchas­
ers, one of whom has given it in evidence that he purcliased from 
the plaintiff Ernest Girardot a barn which he moved on to this 
property ; this purchaser went into possession and cultivated and 
took the crops. During all this time and down to 1915, the 
plaintiffs made no protest and no objection, and expressed no 
surprise or dissent at the acts of ownership exercised by Mr. 
Curry and the purcliasers from him and those who claimed under 
him, though it is beyond doubt that the plaintiffs must liave seen 
and known what was taking place.

It is not reasonable to suppose tliat, with this knowledge of 
the acts of Curry, which are now alleged to have constituted a 
breach of trust, Mr. Girardot would during all these years have 
remained silent and not offered one word in protest. If he 
believed that the relationship of the former to him was that of
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trustee, his explanation tliat he was waiting for Mr. Curry to 
acvount to him, is not sufficient. He admits tliat he did not ask 
for a statement or for an accounting. It may lie that the loose­
ness of Mr. Curry's business methods, indicated by the incom­
plete records now in the possession of his executors, and some 
circumstances grasped at as corroliorative of Mr. Girardot’s 
evidence, may have suggested to Idm the [Kisition he now takes, 
when, after the lapse of so many years, recollection of the occur­
rences of 19U2 and 1903 may have jiassed from him.

But, if anything further was wanting, it is to be found in Mr. 
Girardot's letter to Mr. Curry of the 9th October, 1903, written 
from Montreal soon after the sale to Curry of the Noyes property. 
That throws light upon the whole transaction and shews that 
Mr. Girardot's understanding, when matters were fresh in his 
memory, was not tliat Mr. Curry's position was that of trustee 
for him, but that he was a mortgager buying in projierty at a sale 
under a first mortgage in an endeavour to protect himself from a 
loss which the writer clearly intimated was beyond his power to 
make up, owing to his straitened financial circumstances.

Every word of the evidence is confirmatory of Mr. Girardot's 
understanding of Mr. Curry’s position as mortgagee apd not 
trustee; and Mr. Girardot's attempted explanation at the trial 
is far from satisfying me tliat the relationship lictween them was 
otherwise tlian as indicated by that letter.

The validity of the mortgage sales is attacked.
In the case of the Noyes mortgage, notice was served in 

January, 1903; that. Mr. Girardot admits. The objection is not 
on the ground of want of notice, but mainly to what is character­
ised as Mr. Curry's neglect of duty in not protecting the property 
for the mortgagor. Tliat aspect of Mr. Curry’s relationship 
to these transactions has already been disposed of ; and I cannot 
find on the evidence that there was irregularity in these sale pro­
ceedings.

It is urged that the sale under the Newman mortgage was 
abortive for want of notice required by the mortgage. It seems 
not to have been thought of importance to have before the Court 
the terms of the power of sale, for neither the mortgage itself 
nor a copy of it nor a copy of the power of sale lias been put in in 
evidence. Both the evidence and the argument proceeded as if
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ONT‘ the power of sale was one requiring that notice should be per- 
S. ('. sonally given: and I am considering the case on that assumption.

Girardot A power of sale given by a mortgage is a remedy over and 
Ccruy above and in addition to the remedies incident to the mortgage», 

and it can be exercised only in strict compliance with the terms 
it imposes. If it require» notice to be» given, it must be given in 
the manner directed by the power. Mr. Girarelot says that notice 
of sale; in this case was not served upon him. The; evidence 
submitted by those seeking to uphold the sale» falls short of proof 
of actual service, it only going to the extent of shewing—and this 
is largely from the docket entries of the solicitor in charge of the 
sale; procee»elings—that a notice of sale» was sent to the solicitor’s 
Montreal agents, where Mr. Girardot was then thought to be», and 
that the solicitor paid the» account of these agents for effecting 
service. That cannot be* taken as sufficient proof of the service; 
the want of service is fatal to the validity of the* sale. The 
certificate of the County Court Judge, obtained ex parte so far as 
Mr. Girardot is conce-rneel, eloes not remove the difficulty.

The plaintiffs, however, are confronted with another difficulty. 
The sale to Mr. Curry was in December, 1903, and he entered 
into possession, and he and those claiming under him continued 
in possession, adverse to the plaintiffs’ title, from that time until 
1915, without objection from the plaintiffs, and without having 
given any acknowledgment or doing any act which would have 
the effect of preventing time running in their favour and against 
the former owner.

The manner of Mr. Curry’s dealing with the property subse­
quent to December, 1903, has been pointed to as evidence that a 
sale was not made at that time, or if made that it was afterwards 
abandoned. It is difficult to understand Mr. Curry’s remarkable 
manner of conducting and recording his affairs, but I am of 
opinion that what he put on record is not inconsistent with a sale 
having been made. Nor can there be attached to the circumstance 
of the executors having sought to realise upon the securities the 
importance the plaintiffs seek to give it. The lack of information 
obtainable from Mr. Curry’s books and records made it difficult 
for the executors to understand t e condition of his affairs, and 
explains why they took the course they adopted. The fact, 
however, remains that then; lias been undisputed possession of
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the premises adverse to the plaintiffs' title for sueli time us to debar <>N r'
the plaintiffs, and unless it can be found that Mr. Curry's re- sc.
lationship to Mr. Girardot with respect to the property was that GmÂitoor 
of trustee for him, the plaintiffs are without a remedy in these ^
proceedings. 1 have already stated my conclusions against such 
relationship.

The action must be dismissed with costs.

J. //. Rodd and F. I). Davis, fur appellants.
A. U. Bartlet, for defendants, executors.
./. //. Coburn, for defendant Woollatt, resjxmdent.
Meredith, C.J.C.P.:-This action was brought by the V-“i i i-’ 

plaintiffs, who are husband and wife, against a mortgagee 
of the lands of the husband, and against purchasers of such 
lands from him; and its major purpose was to have the mort­
gagee dealt with as if a trustee for the husband of such lands; 
but also, failing in that and the redemption of the lands which 
might follow from it, to recover damages from the estate of the 
mortgagee for breach of trust, or for parting with the land so as 
to defeat a right to redeem which otherwise would still exist.

The answer to the action was a denial of any such trusteeship, 
and an assertion that the mortgagee, before action, became 
entitled to the lands in question, absolutely, by purchases and 
conveyances from prior mortgagees under powers of sale con­
tained in their mortgages: and that in any case tin1 plaintiffs’ 
claims are barred by the Statute of Limitations.

There was no evidence in writing of any such trusteeship; 
all that the male plaintiff could rely u]xm was his own testimony, 
and some circumstances which it was contended supported to 
some extent that testimony.

Upon this question of fact the learned trial Judge fourni against 
the plaintiffs; a finding which, wliatever it might have been 
otherwise, the male plaintiff made conclusive against himself in 
the evidence which his letter, of the 9th October, 1903, contains— 
a letter which it is said did not come to the light until some time 
during the trial. It quite takes from under his feet any kind of 
substantial ground for any contention in support of the major 
purpose of this action.

Then, as mortgagor only, it is contended that the ma e plaintiff
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lias a right to redeem, or else his wife has a right to redeem, a 
part of the mortgaged lands, because the sale of them, under the 
prior mortgage, was invalid against the plaintiffs for want of notice 
to either of them, of the mortgagee's intention to sell.

Upon this question the learned trial Judge found in favour 
of the male plaintiff; tliat is, as 1 understand the finding, the 
Judge considered that the proof of service upon this plaintiff 
was insufficient, not that as a fact he never had been served. 
And as to the female plaintiff the question of her right to redeem 
does not seem to have been thought of until the ease came here 
upon this appeal.

The evidence of actual service of the notice of sale was alto­
gether circumstantial; but, as it seems to me, was quite sufficient 
to uphold the sale, under all the circumstances of the ease. Shortly 
stated, it was as to the male plaintiff: that the mortgagee em­
ployed capable solicitors, in Windsor, to sell the land under her 
mortgage; these solicitors prepared the notice of sale and sent it, 
with an affidavit of service attached, to capable advocates in 
Montreal, which was then the mortgagor’s place of residence; 
and in due course the papers were returned and the charges for 
service paid. And, as to the female plaintiff: that the same 
solicitors gave the notice to a bailiff to be served upon her ; that 
it was returned served by him; and an affidavit of service made. 
Subsequently, when the mortgagee’s solicitors desired to register 
the notice of sale and affidavit of service, under the provisions of 
the Registry Act, R.8.0. 1914, ch. 124, the papers could not be 
found; and thereupon they applied for, and obtained from the 
Judge of the County Court of the county in which the land is 
situated, under the provisions of sec. 58 of tliat Act, a certificate 
that hi- was satisfied of the due service of the notice, on the mort­
gagor and his wife, and that the same could not be produced for 
registralion; and they thereupon registered such certificate; the 
effect of which, under that section, is that it “shall be primA facie 
evidence of the facts therein stated."

Against all this there is but the mortgagor's qualified denial 
based upon faulty memory—very faulty as the letter of the 9th Oc­
tober, 1903, proves—of things of thirteen years ago; denial that 
he was served with notice of intention to exercise the power of 
sale, in these words: “1 have no recollection;" "I will say that
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I was not served with any notice in Montreal, or any place, tliat 
I remember;” “When I don't remember a thing I can’t say any 
more.” There is no denial by his wife of service upon her.

And during all those years, in which the purchaser was dealing 
with the land as his own, including the selling of it more than 
once, not a word was said regarding redemption or any kind 
of right to the land remaining in the mortgagor, or respecting the 
exercise of the power of sale. The mortgagor's excuse for all this, ' 
namely, that he was all along depending upon the trusteeship, 
however lame it might be in the absence of his letter to which 
I have twice referred, fails completely in the light of his state­
ments contained in it.

Capable solicitors must have known that the notice should 
be served either “ personally " or at the “usual or last place of resi­
dence in this Province,” if the mortgage were in the statutory 
short form; and the County Court Judge was satisfied of “the 
due service of the notice.”

In all these circumstances, the finding should have been, and 
should now be, that due service of the notice was effected on the 
mortgagor: see Tanham v. Nicholson (1872), L.R. 5 H.L. 5(11; 
l)oe d. Murphy v. Mulholland (1832), 2 O.S. 115; and Berard v. 
Bruneau (1915), 22 D.L.R. 83, 25 Man. L.R. 400.

That being so, it is not necessary, in order to uphold the 
judgment appealed against, that the question of the Statute of 
Limitations should be considered; but upon that question my 
opinion and finding are in accord with those of the trial Judge; 
if the male plaintiff's testimony be accepted as accurate in so far 
as it affects this question, no other conclusion could reasonably 
be come to. These are extracts from his testimony u]xm one or 
other of his examinations: “Did you do anything in connection 
with it? Yes, sir, I gave ijossession of the property to Mr. Curry. 
Yes? When I left, to handle for me. I vacated the premises 
at his request and lived in another house. What year was that, 
Mr. Girardot? This was in 1904, I guess: 1903 or 1904. You 
say you handed it over to him? I handed it over to him.”

Statements to the same effect appear in half a dozen places 
throughout his several examinations, with nothing anywhere to 
the contrary.

Apart from the testimony of this witness and party, the evi­
dence of title by length of possession might not be considered
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Kay v. Wilton (1877), 2 A.It. 133.
There can, therefore, I think, bo no doubt that the action was 

rightly dismissed as to the male plaintiff: and I cannot perceive
Meredith,
C.I.C.P. any good reason for thinking that it was not also rightly dis­

missed as to his co-plaint iff.
A copy of the Marentette mortgage has now been produced; 

and it proves to be in the statutory short form: and under it 
service of notice of salt* on tin; wifi; of the mortgagor is not re­
quired. Th<‘ wife was a party to the mortgage, and barred her 
dower under its provisions, which gave the mortgagee power to 
sell after notice to “the mortgagor, his heirs, executors, adminis­
trators, or assigns” only. No provision was made for notice to 
the wife.

Section 10 of the Dower Act, li.S.O. 1914, eh. 70, do»*s not 
extend the wife’s rights in that respect. Under it, the mortgagee's 
rights are to have full effect.

But, as I have said, the finding should be that she had due 
notice of the mortgagee's intention to exercise the power of sale 
contained in her mortgage.

It is not necessary to consider what rights the female plaintiff 
might have, or when they should arise, if the defendants had to 
rely upon length of possession only to defeat her co-plaintiff’s 
action.

liodgiiih, J A.

The appeal must be dismissed.
Hodoins, J.A.:—I concur in dismissing the appeal. 1 am 

not able to agree that service of notice of exercising the power of 
sale as to the Newman property was properly proved by the evi­
dence given. But, as the terms of the power of sale were not 
shewn, it is unnecessary to speculate as to whether notice was 
necessary, and, if necessary, whether it was given. I think the 
Statute of Limitations is a sufficient defence on this branch of the

I.ennnx, J.
case.

Lennox, J.:—I agree. I think the plaintiffs failed to estab­
lish a trust in fact or in law. Service of the notice has to my 
mind been established. It would be most dangerous and unwise 
to open this matter after this lapse of time.

Marten, J. Masten, J.:—I think that the appeal should be dismissed.
Appeal dismissed.
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Re DAVISON LUMBER CO N. 8.
\’<wa Scotia Supreme Court, If un sell, ami Dryad alt. Ritchie, KJ and _< ( -

Harris and Chisholm, JJ. January 27, 1917.

Txxks (§111 I) -135) Ckhtior a hi Affidavit "Mfiuth or pk<m khdinos "
Irregularities in notices of assessment, and in the service thereof 

an? technical objections not within the meaning of the words “merits 
of the assessment” in see. 50 of the Assessment \et (R.S.N.S. eh. 73',
|MTinitting a certiorari to remove the proceedings when such merits are 
at issue.

Appeal from the judgment of (irttham, allowing the Statement,
application of the company for a writ of certiorari to remove into 
the Supreme Court a record of the Court of Revision and Appeal 
for the county of Annapolis by the decision of which the assess­
ment of the company was increased from 833,500 to 8233.500.
Reversed.

H\ E. Rmcoe, K.C. for appellant.
V. ./. Eaton, K.C., for respondent.
Russell. J.:—The statute provides (R.S.N.S. eh. 73, sec. 59) Huwii, j. 

that no certiorari shall issue in such a case unless it is made to 
apjiear by affidavit that the merits of the assessment rate, order 
or proceeding will, by such removal, come properly in judgment.

The affidavit by which it is sought to make this appear is 
that of the applicant’s counsel, who has sworn to his belief that 
“the merits of the validity of the proceedings” before the Hoard 
of Revision and Appeal will come properly in judgment. I 
incline to the opinion that this affidavit, instead of being a com- 

e with the provision of the statute, is an evasion of that 
requirement. The proceeding in question here is the action of 
the Board of Revision and Appeal in raising the assessment by 
adding $200,000 to the valuation of the property. The merits 
of that proceeding turn upon the question whether the additional 
assessment is justified by the fact of the corporation appealed 
against having the stated amount of property assessable in the 
district. The validity of the proceedings may not depend upon 
the merits of the proceedings at all. In this case, so far as the 
argument indicated, the validity depends upon a number of 
technical questions as to the proper form and effective service of 
the notices. The affidavit of McDormand, the treasurer of the 
company, docs not go to the merits of the proceeding any more 
than that of the company’s counsel. It, also, refers merely to 
the want of form or the defective service of the notices on which

7
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the Board proceeded. I can well imagine the conflict in the 
interior counsels of the solicitor who had to swear to the affidavit 
in question. He would ask himself whether his client was pro­
posing to question the merit of the increased assessment and the 
answer would come to his consciousness that no such question 
was proposed. Possibly the assessment was entirely fair and just, 
and he had no expectation of quashing the proceedings on the 
ground of any substantial wrong. He expected to l>e able to 
establish that the proceeding of the Court was invalid for want 
of the requisite notices and for that cause alone. Sec also in 
his connection Ayres v. Pokdorper, 187 V.S. 585, where it was held 

that the expression as to the determination of a case “upon its 
merits,” as referred to in the Federal Judiciary Act of 1891, was 
used in distinction to the review’ of a question of jurisdiction. 
In other words, that a question as to the jurisdiction of the Court 
wras contradistinguished to a question as to the propriety of a 
judgment “ui>on its merits.”

I do not think it can l>e said that an affidavit such as the 
statute calls for is not necessary even if the Board had no juris­
diction to enter upon the inquiry. If the Board had jurisdiction 
there could be no certiorari at all for want of or informality in 
the notices required liecausc the statute expressly enacts (ch. 73, 
sec. 01), that the assessment roll as finally passed by the Court, 
that is, I assume, the same thing as the Board, shall bind all 
persons notwithstanding any error or irregularity in the notices 
required to lie given or omission to deliver or transmit such 
notices. It may be a question to be considered at a later stage 
whether this provision does not cure the defects on which the 
applicant for certiorari is relying, but I am not at present con­
cerned with that question. For the purposes of a ruling on the 
point now' under consideration, I am assuming the possibility 
that this provision does not cure the want of any notice that may 
be a prerequisite to the jurisdiction of the Board. But granting 
all this and assuming that for want of jurisdiction there can l>e a 
certiorari in the present case, it seems to me to Ik1 the clear inten­
tion of the statute to prevent such process from issuing unless 
the substantial merits of the assessment, or in this case, of the 
addition by the Board of $200,000 to the amount of the original 
assessment, will properly come in judgment. One cannot read 
the provisions of the chapter without being impressed with
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the evident intention of the legislature to discourage merely 
technical objections and make it possible for the farmers, fisher­
men and business man, to whose hands the administration of 
the Act is necessarily committed, to proceed in safety without 
incurring the expense of professional advice at every turn.

The ground for ordering the issue of the certiorari in this 
case is that notices were not given such as the statute requires. 
The appeal which came before the Board of Revision was that of 
a complainant who attacked the assessment of the company 
as being too low. It was his duty to give notice to the company 
and to the clerk of the municipality 8 days before the meeting of 
the Board of Revision, which would take place on January 25. 
What he did was to send to the clerk of the municipality a notice 
of the fact of his appealing from the assessment of the company, 
and also a notice addressed to the company that he ,,ras so appeal­
ing. No objection is made to the form of these .unices, but 
neither of them reached the company at Bridgewater until after 
the Court had dealt with the assessment, for the reason that they 
had been addressed to Springfield where, although the company 
had l>ecn engaged in luml>oring operations, the letter was not 
delivered to or received by any official of the company. A notice 
was, however, duly served on the company (i days before the 
meeting of the Court that the appeal against their assessment 
would l>e heard. This notice was in time, but the Chief Justice 
has held that such notice, not mentioning the name of the 
appellant or indicating the nature of the appeal, did not cure the 
want of service of the notices that should have been given by the 
appellant 8 days before the meeting of the ( 'ourt. The appellant, 
therefore, had no locus standi in the Court of Revision and Appeal 
and the Court could have refused to deal with this appeal. But 
it does not follow from this that they could not deal as they did 
with the assessment of the lumber company. The statute 
provides that the Court shall have power of its own motion to 
add to the roll the name of any person improperly left off and also 
to add to the amount of the assessment of any person, provided 
that in such cast's notice shall forthwith be given by the clerk 
to the person whose name is added or whose assessment is in­
creased, in which case an appeal is given to the County Court. 
The Court, under this section, had undoubted power to deal as 
they did with this assessment of their own motion. But I think
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it is clear that they did not deal with it in that way. If it were 
not thus clear I should have been inclined to hold that we must 
assume they had dealt with it in the way in which they had the 
power to deal with it. I cannot agree with the Thief .Justice if, 
as I understand him, he is of the opinion that notice to the rate­
payer was necessary in order to enable the Board to deal with the 
assessment of its own motion. I do not think that any such notice 
was necessary. But this difference of opinion is of no consequence 
here because it is quite1 manifest from the* record of the proceed­
ings that the Court did not act in the matter of its own motion 
but dealt with it as an appeal. 1 think that by this proceeding 
great injustice could be done to a taxpayer. Dealing with such 
an assessment of their own motion the Board would satisfy its 
conscience as to the propriety of the increased assessment before 
making the change. They would act on their own knowledge 
of the facts or on evidence which they considered reliable. They 
would certainly have felt bound to satisfy their own conscience 
in some way of the propriety of the increase. Dealing with the 
case as a matter coming before them by way of an appeal, they 
might very well decide it on the statement of an appellant, 
considering that the taxpayer, if he had anything to urge against 
the appellant’s contention, should have taken the trouble to 
present his evidence. We have no knowledge as to what took 
place at the meeting of the Court beyond the fact that the appeal 
was heard and the assessment was increased by $200,000.

If the Court had no jurisdiction to hear the appeal, 1 should 
think that this proceeding could properly be removed by certiorari 
and quashed at the hearing unless the defect is cured by sec. 01 
which, as I have already stated in another connection, enacts 
that the assessment roll as finally passed by the Court shall bind 
all persons assessed in such roll notwithstanding any defect or 
error therein or any irregularity on the part of the assessors or 
in respect to the making up of the roll or in the proceedings of 
the Court or any error or irregularity in the notices required to 
Ik* given or the neglect or omission to deliver or transmit such 
notices.

These words seem at first reading large enough to cure any 
possible omission of any kind of notice, and if they are to be 
read in this large and comprehensive sense it will l>e possible at 
any future meeting of a Board of Revision for any ratepayer



33 D.L.R.I Dominion Law Hkimwtk. 287

to attack any assessment without notice of any kind to anybody 
at all, where Boarel, on an ex parte hearing, will have
the power to increase1 any assessment to any amount that it 
may see fit anel put the- aggrieved rate*payer to the tremble* anel 
cost of an appeal teetheCemntyf'emrt. It would only be a slightly 
further extension e»f the- sense* of the- provision to say that no 
notice ne-e-el lw- given to the- ratepayer of the- action of the- Boarel 
in so increasing his assessment in e>rele*r tei put him in a petition 
to appeal to the- County Court. I fancy that e-ven the- counsel 
for the- appe-llant would elraw the- line- at this point. But 1 think 
it must In- drawn a little- more- closely. The-re are- many notices 
require given in the- course* of a genera! assessment to which
it is comparatively hannle-ss that the- provisiem should apply. 
For example, the* notice that shoulel be- pe>stc*el up in the- office 
of the clerk of the* meeting of the- ( ourt might be- emiitte-el without 
any essential mischief happening, as e-ve-ry rate-payer is supposed 
to know the- law anel the- law appends a me-cting of the* fioarel on 
the* fourth Tuesday in January. Meweove-r, ewrylxiely intereste-el 
in the- proceedings of the- ('ourt has alre-aely re-ce-ive-el individual 
notice of the* meeting. I shemlel be- sorry to say that such a notice 
could be safely dispensée! with, and it is not necessary to ele-ciele- 
whethe-r the* want of it wenlel e>r woulel not invalielatc the asse-ss- 
me-nt. However that may Ih-, 1 <lo nett think that the- general 
terms by which the want of notice- is inte-nele-el to be- cured shemlel 
be extended to the* notice by which the- proce-e-elings on appeal 
are- launched anel which seem to me te» be- requisite- to the juris­
diction of the Boarel to he*ar the* appe-al. The subject-matter of 
the- appe-al, as I have almuly said, e-emlel have* be-e-n dealt with by 
the- Boarel without any appe-al at all; but it was not se> de-alt with, 
anel I need not repeat what 1 have* saiel as to the- e-sse-ntial difference 
be-twe-e-n the two methods of procedure.

I think that the appeal should In* allowed solely on the- gremnd 
that the condition preceele-nt to the issue- of the* order for the 
certiorari was not complieel with.

Drysdalk, .L:—I think it was a condition preceelent te> the 
granting e>f any certiorari herein that it be* e-stablishe-el that the 
merits of the* assessment woulel come properly in juelgme-nt by 
the* removal of the rate* or assessment. This, I think, was tied 
made to appear anel uneler se-e-. 59 of the Assessment Act the- writ 
should, in my opiniem, have be-e-n refused.
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Again, the company had full knowledge that the question 
of dealing with the company’s assessment was to come liefore the 
Board of Revision and Appeal and elected not to appear at the 
hearing, relying upon what was said to be short notice, well 
knowing, as they must have known, that the statute enabled 
such Board of Revision to increase the assessment of its own 
motion if they saw fit, and to deal with it notwithstanding de­
fective notice. They had a right of appeal on the merits and did 
not exercise it and under the circumstances I do not think it can 
lie reasonably said the merits can now come in judgment. I 
would allow the appeal.

Ritc hie, E. J. (dissenting) :—The point in this case as to which 
I have had difficulty and doubt is as to whether or not there was 
a compliance with sec 59 of the Assessment Act; but after pro­
longed consideration I have come to the conclusion that the point 
is properly disposed of in the judgment of my brother Harris. 
As to the other points involved I see no reason to differ from the 
judgment appealed from.

As to the point that the action of the Board could lx* justified 
under sec. 47, I have examined the authorities cited by Roscoe, 
K.C., and 1 am of opinion that they are not applicable to this 
case. If the action of the Board could l>e justified in this way 
it would, I think, mean that when a Court such as this Board 
was, has expressly dealt with a case by way of appeal and as a 
matter of fact in no other way, it can afterwards be successfully 
urged in justification of its action: “It is true that there was no 
jurisdiction to do what the board did, namely, heard the appeal, 
but it had jurisdiction which it did not exercise to adjudicate 
on its own motion; therefore the proceedings must be sustained.” 
I think this is not an unfair way of stating it, because there was 
no jurisdiction to hear the appeal for lack of notice. That the 
Board acted as an Appeal Court only is shewn by ex. “ E” to the 
affidavit of Mr. Fitch. Nothing short of clear authority from a 
Court whose1 decisions were binding upon me would drive me to 
supporting such a position as 1 have indicated.

I would dismiss the appeal with costs.
Harris, .1. (dissenting):—Elias Rawding, a ratepayer in the 

municipality of Annapolis, sought to appeal against the assess­
ment of the Davison Lumber Co. Ltd., which I will hereafter
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designate the company, upon its property in the municipality 
of Aimapolis, upon the ground that the» same was undervalued. 
Under the provisions of the Assessment Act such an appeal can 
be asserted and secs. 35 to 40 of the Act deal with the procedure 
in such a case. Certain notices required to be served on the 
company were not served in accordance1 with the Act, and the 
Hoard of Revision and Appeal notwithstanding proceeded to 
hear the appeal and increased the assessment of the company 
from $33,500 to $233,500. An application was made to the 
Chief Justice for a writ of certiorari to remove into the Supreme 
Court the record of proceedings of the Hoard of Revision and 
Appeal, whereby the assessment of the company was increased 
and that Judge granted the application on the ground that the 
Hoard of Revision and Appeal had no jurisdiction to proceed'— 
the proper notices not having been given. This is an appeal 
from the order allowing the writ of certiorari.

Sec. 59 of the Assessment Act provides as follow :
No certiorari to remove any luwcHHinent, rate or order, or any proceedings 

of the council or Court touching any assessment, rate or order, shall l>e 
granted except u|>on motion in the first week of the next sittings of the Supreme 
Court in the county after the time for appealing has expired, ami unless it 
is made to appear by atlidavit that the merits of the assessment, rate, order, 
or proceeding will, by such removal, come properly in judgment; nor shall 
any assessment, rate, order or proceedings he quashed for matter of form 
only, nor any general assessment or rate for any illegality in the assessment 
or rate of any individual except as to such individual.

One ground alleged in support of the appeal is that this 
sect on has not been complied with and for that reason the 
certiorari should not have been granted.

There was an affidavit of the treasurer and registered agent 
of the company setting out among other things that the proper 
notices of apj>eal had not been served and giving in detail the 
dates when certain letters were received which were intended 
to be the notices required by the Act. There was also an affidavit 
of Mr. Paton, K.C., the counsel of the company that the “merits 
of the validity of the proceedings before the Board of Revision 
and Appeal will come properly in judgment.”

It is argued that these affidavits are not a compliance with 
sec. 59. It is therefore necessary to consider the provisions of 
this section. It is important to note that in see. 37 the Hoard 
of Revision and Appeal is referred to as “the Court for the hearing 
and determination of appeals.”
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Soc. 59 in its application to the point under consideration 
may be stated or paraphrased thus: “No certiorari to remove 
any proceedings of the Hoard of Revision and Appeal shall be 
granted unless it is made to appear by affidavit that the merits 
of such proceedings will by such removal come properly in judg­
ment and no such proceedings shall Ik* quashed for matter of 
form only.”

One can quite easily understand what is meant by the “merits 
of the assessment ” or the “merits of the rate,” but the “merits 
of the proceeding” is a more difficult phrase to interpret. It 
is to Ik* noted that sec. 59 does not say, and cannot be read as 
meaning, that if you are attacking proceedings of the Hoard of 
Revision and Appeal, you must make it appear by affidavit 
that the merits of the assessment will come in judgment. It 
cannot be so read without making meaningless the words “rate, 
order or proceeding” which follow the words “merits of the 
assessment.” What it does say and what it obviously does mean 
I think, is that if an assessment is complained of you must make 
it appear that the merits of the assessment will come in judgment. 
And if the attack is on the proceedings of the Board then it must 
appear that the merits of the proceedings are to come in judgment. 
I do not see how the section can be read in any other way. It 
must Ik* admitted that the phrase “merits of the proceeding” 
is not a happy one. but the legislature has used it and it is our 
duty to interpret t.

It was argued by Mr. Baton, K.C , for the respondent that the 
question was whether the proceedings were right or wrong. 
That may be so, but I am not prepared to so decide on this 
application. It is sufficient to say that the objection to the 
proceedings in this case going to the jurisdiction of the Board is 
a matter of substance and not a mere matter of form and is 
within the phrase “merits of the proceeding.”

If we take the whole of sec. 59 it may very well Ik* argued 
that the main legislative intent is that proceedings are not to 
be set aside for mere matters of form, but only for matters of 
substance, or, in other words, that mere technicalities are not to 
prevail, and, as a preliminary to getting a certiorari, you must 
make it appear that your objection to the proceedings is one 
of substance. Then* are objections to proceedings which are



33 D.L.R.I Dominion Law Kepobth.

substantial and involve the rights of the parties and there are 
objections which are mere technicalities or matters of form and 
1 do not see why the former cannot !>e properly designated 
meritorious and such objections are. I think, covered by sec. 59.

27 Cyc., p. 483; Bolin v. Southern H. Co., 05 8.C. 222. In 
Himbach v. Ketckam, 79 N.Y. App. Dix. R. at p. 504. Patterson. 
J.. quoted xvhat Seldon, J., had said in St. John v. HVwf, 4 How., 
p. 329:—

The word “merits," ns u legal term, lew iic<iuire<i no precise technical 
meaning and admits of some latitude of interpretation, hut it is to Is* regarded 
as referred to the strict legal rights of the parties as contradistinguished front 
those mere questions of practice which every Court regulates for itself and 
from all matters which depi-nd upon the discretion or favour of the Court.

Here the company had a legal right to have its assessment 
maintained at $33,500 unless it was properly increased by the 
Board of Revision and Appeal. That Board could only get 
jurisdiction to increase the assessment if certain notices were 
given, and the question as to whether the Board hits acquired 
jurisdiction or not was one which would come up in judgment 
if the proceedings were removed into the Supreme Court by 
certiorari. I think this question was one of substance and not 
mere form; it involved the whole question of jurisdiction and 
the validity of the xvhole increase in the assessment. I think 
the affidavits do make1 it appear that the merits of the proceed­
ings were to come in judgment. There may be something in 
the argument that Mr. Baton’s affidavit standing by itself is 
not a compliance with the section but it is unnecessary to deter­
mine this in view of the fact that the treasurer’s affidavit alone 
is sufficient. I think this objection fails.

But it is said that sec. til makes the assessment roll as finally 
passed by the Court binding on the company and that the question 
as to the jurisdiction of the Board of Revision and Appeal cannot 
lie raised. Sec. 61 provides as follows:—

The assessment roll, as finally passed by the Court, shall lie eertitied 
by the clerk as so passed, and shall, subject to the provisions of this chapter 
as to appeals to the council or County Court, bind all persons assessed in 
such roll, notwithstanding any defect or error therein, or any irregularity 
on the part of'the assessors, or in rcsjiect to the making up of the roll, or 
in the proceedings of the Court, or any error or irregularity in the notices 
required to be given, or the neglect or omission to deliver or transmit such 
notices.

Before proceeding to discuss the meaning of this section
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I would point out that if the construction contended for has 
to be given to this sect ion it will lx* in my opinion most unfor­
tunate. If the Court is obliged to say that an appeal against 
an assessment can be heard upon an insufficient or short notice 
and an assessment increased under such circumstances in the 
absence of the person interested, and, Ik1 cause of sec. 61, the 
party has no remedy, 1 do not see why an appeal, heard without 
any notice at all to the person interested, should not lx* equally 
protected by this section.

Perhaps that is not a final and conclusive answer, but, as 
Sir Henry Strong, C.J., Canada (then Strong, J.), said in O’Brien 
v. Cogswell, 17 (’an. S.C.R. 420» at 433 and 4:—

These consiilvnitiuiis do, however, constitute grounds for very carefully 
and strictly construing an enactment relied upon as warranting such a harsh 
and unreasonable conclusion and for so restricting its njieration as to avoid 
injustice if the language will possibly admit of such a construction.

The general principles applicable to the construction of statutes imposing 
and regulating the enforcement of taxes for general and municipal purixwcs 
are well settled. Knactmcnts of this class are to be construed strictly, and 
in all cases of ambiguity which may arise that construction is to be adopted 
which is most favourable to the subject.

I refer also to what Graham, E.J. (as he then was), said in 
lie Gillies Assessment, 42 N.8.R. 44:—

It requires strong and drastic language to take away a man's right to 
be heard before he is deprived of his property.

In reading sec. 61 we are to have in mind that see. 59 has 
recognised the right to certiorari where the merits of the pro­
ceedings of the Hoard of Revision and Appeal can come properly 
in judgment, and that it has also declared that proceedings 
shall not lie (plashed for mere matters of form only. Then we 
find sec. 61 providing that the assessment roll shall bind all 
persons “notwithstanding any defect or error therein or any 
irregularity on the part of the assessors or in respect to the making 
up of the roll or in the proceedings of the Court” The words 
“defect,” “error” and “irregularity” all point to matters of 
form and should not, I think, be construed to cover any objections 
of a jurisdictional nature.

There are, however, the concluding words of the section “or 
any error or irregularity in the notices required to be given or 
the neglect or omission to deliver or transmit such notices.”

There are various notices required to l>e given by the assessors 
and other officials under the various provisions of the Act to
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which those words could apply. 1 do not think they should 
lx* interpreted as covering notices the failure to give which 
deprives the Board of Revision and Appeal of jurisdiction to deal 
with the subject-matter, but should be restricted to other notices 
of a less formal nature. Considering the obvious intent of the 
legislature in secs. 59 and 01 to be to do away with objections to 
matters of form only and not to deprive a party of his right to 
have a matter of substance reviewed, 1 think we are bound so 
to interpret the Act. 1 have therefore reached the conclusion 
that sec. 01 does not apply to an w hich is jurisdictional
in its nature and is no answer to the present application for a 
writ of certiorari.

Another argument made by counsel for the municipality was 
that the sections requiring notice of tin' appeal to lie given to 
the company in this case were only directory and therefore their 
omission did not invalidate the proceedings.

In O'Brien v. Cogswell, supra, Sir Henry Strong points out, 
at p. 425, that the provisions requiring such notices to l>e given 
are to be construed as imperative and not as merely directory 
unless the contrary is explicitly declared.

There is no reason whatever, so far as I can see, for holding 
such notices as those in question to Ik1 merely directory. They 
are just as important as the writ in an action; they are the basis 
and foundation of the jurisdiction of the Board of Revision and 
Appeal to deal with the appeal and to decide that the provisions 
requiring notice to be given to a person whose assessment is being 
ap|H‘aled against are merely directory would be tantamount to 
saying that without any notice whatever tin1 assessment of a 
|M‘rson could Ik? increased on an appeal. It is clear, I think, that 
the legislature never intended anything of the kind. On the 
contrary, it has expressly provided for service of specific notices 
upon the persons interested a certain time before the matter is 
to be heard which certainly was intended to give the party 
interested an opportunity of op|M>sing the increase in his assess­
ment.

What Sir Henry Strong said in O'Brien v. Cogswell, 17 Can. 
S.C.R. 420, in dealing with the omission to give a notice of assess­
ment applies with equal force to the want of notice of apin-al 
in this case. He said:—

293

N. 8.

». C.

11*
Davison
IA'MHF.K

Cîo.
Harris, J.

0557



2M Dominion Law Reports. (33 D.L.R.

N. S. As regards the lutter, the omission to give nil notices, such as that called

S. c. for by see. 37, renders all the proceedings et parle, and is equivalent to an 
omission to servo any process in the case of an ordinary action at law. The

Rit
Daviron

Co**

very lirst principles of justice, such as that embodied in the maxim andi 
alteram par Inn, require a most rigorous jierforinancc by the city officers of 
the duty to give this notice of sec. 37.

Then it is sought to justify the decision of the Board of
Harris, J.

Revision and Appeal by sec. 47 of the Act. That section provides 
that the Board shall have power of its own motion to add to the 
amount of the assessment of any person provided that notice 
shall fort hwith be gi von by t he clerk to t he person whose assessment 
is increased, and it is further provided that in such a case the 
party has an appeal to the County Court. The case* shews 
that a notice was sent to the company of the increase in the 
assessment by the clerk.

The answer to this contention, 1 think, is that the Board 
did not, of its own motion, add to the assessment. The record

Chisholm, J.

of its proceedings shews that what it ditl was to hear an appeal 
asserted by E. Rawding and on that hearing it decided to increase1 
the assessment. It cannot now set up that the Board acted of 
its own motion Ix'cause it is not the1 fact: it might have done so, 
but it did not. The cases cited do not, in my opinion, have any 
bearing on t his question.

1 think the judgment of the Chief Justice is right and should 
lie affirmed. I would dismiss the appeal with costs.

Chisholm, J.:—The contention of the company is that the 
proceedings of the Board are wholly invalid and there can be no 
dispute that the only question that can arise—the only matter 
that can come in judgment—on the allowance of the certiorari. 
if the writ is held to have been properly granted, is whether the 
proceedings of the Board are or are not valid. No other matter 
can come in judgment .

The first point taken by Roseoo, K.C., in opposing the appli­
cation is that the company has not produced the affidavit re­
quired by sec. 59 of the Assessment Act.

On this preliminary point I have arrived at the same con­
clusion as my brothers Russell and Drysdale. 1 think that what 
sec. 59 requires is an affidavit shewing that the merits of what 
was l>efore the Board of Revision and Appeal and what the 
Board adjudicated upon, namely, the value for purposes of 
assessment of the1 property of the company within the district
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mentioned, should come properly in judgment by the removal 
into this Court of the record of the Board's proceedings.

It is urged that it has been shewn by affidavit that the “merits" 
of the “proceeding" will come properly in judgment by the grant­
ing of the writ of certiorari. To give any effect to that argument 
the “ validity” of the proceedings for it is the validity only 
that is attacked—must be assumed to be the same as the “merits" 
of the proceedings. One would suppose that each of these words 
has a meaning distinct from that of the other. But assuming 
them to have the same meaning, the argument leads to a con­
struction of the statute which, to me, does not seem to be what 
the legislature Bearing in mind that the validity of
the proceeding of the Board is the only matter that can come in 
judgment, the legislature, according to the construction urged 
by the company, would Ik- imposing an idle condition in requiring 
of a person who attacks a proceeding by means , of necessit y. 
test the validity of such proceeding and do nothing else, that lie 
should make an affidavit that the validity of the proceedings 
will thereby be tested. In other words, he is required to swear 
that he shall do what he is actually doing. If the granting of the 
writ can have no other result than to bring in judgment tIn­
validity of the Board’s proceedings, what useful purpose can be 
served by an affidavit shewing that the validity of the Board’s 
proceedings will by the allowance of the writ come in judgment? 
It may be said that we must give some meaning to the phrase 
“the merits of the proceeding." Our duty, I take it, in con­
st tiling a section which has obscure or inept winds is not so much 
to give such words some meaning as to give them a reasonable 
meaning; and I do not think we would In* discharging our duty 
in that regard by attaching to the phrase mentioned the meaning 
contended for, when, as 1 endeavoured to shew, it leads to so 
impotent a conclusion.

On the question of jurisdiction, Mr. Hoscoe calls attention 
to sec. 47 of the Act, the material words of which are as follows:

The Court shall . . . have power . . . also of its own n otion
to add to the amount of the assessment of any person, provided that in such 
cases notice shall forthwith he given by the clerk to the person . . .
whose assessment is increased.

He urged that tty reason of this power to act of its own motion, 
the want of notice to the company became immaterial. But

N. s.
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N. S. it was said that the Board purported to act on the notice of appeal,
8.C. not of its own motion. I am unable to regard that as a sufficient
He

Davison 

Co. *

answer. It is not a question of what power the Board supposed 
it might act under, hut the power it actually had. Without any 
notice whatever to the company, the Board could have made

Chisholm, J. the increase in the assessment; and provided notice of the increase 
were forthwith given by the clerk (as was in fact done in this case), 
that increase could not he impeached except by appeal to the 
County Court. Whether purporting to act in hearing a formal 
appeal respecting the company’s assessment, or acting in the 
matter solely and avowedly of its own motion, the Board has the 
same duties to perform; it must perform its duties with the 
same zeal and care; and it must Iw as particular in the one case 
as in the other to do justice to both the company and the muni­
cipality. . It has power, acting of its own motion solely, after 
hearing the statement of Oliver McNayr or that of anybody 
else, to increase the company’s assessment; and I cannot see 
how its powers in that regard were in anywise contracted because 
it purported to act on a notice of appeal.

I think the np]>eal should 1hi allowed. Appeal allowed.

ONT. DIEBEL v STRATFORD IMPROVEMENT CO.

8. C. Ontario Supreme Court, ApneUate Division, Meredith, C.J.O., Maclaren, Magee 
and Hodginx, JJ.A. January It, 1917.

1. Corporations and companies (§ IV D—79)--Powkrh—Guaranty.
A guaranty by a eorjxiration for the payment of work performed 

under a building contract is within the powers conferred upon it by sec. 
23 of the Companies Act, Ont., 1912, 2 Geo. V'., ch. 31.

2. Contracts (§ IV C—340)—Substantial performance—Building Con­
tract-Defects.

Substantial |>erformance of a building contract entitles the builder 
to recover the contract price subject to deduction for so much as ought 
to be allowed for defects.

Statement. Appkal by the defendant company from the judgment of 
Boyd, C., 37 O.L.U. 492. Varied.

Glyn Osier, for appellant company,.
It. S. Robertson, for plaintiff, respondent,,
R. T. Harding, for the defendant Johnston.

Hodgios, J.A. Hodginb, J.A.:—Appeal by the defendant company from 
the judgment of Sir John Boyd, late Chancellor of Ontario, 
reversing the decision of His Honour John A. Barron, County 
Court Juilgc, to whom the action had been referred for
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trial, pursuant to sec. 65 of the Judicature Act. The learned 
County Court Judge had dismissed the action, which was on a 
guaranty, on the ground that the company had no power to 
become surety. The learned Chancellor held the view that the 
liability was practically a direct one, as Tolton, the debtor, was 
a shadow, and the company the real and substantial contractor. 
He also decided that, if the contract were strictly one of guaranty, 
the company was liable under the Companies Act, 1912, 2 Geo. V. 
ch. 31, sec. 23 (1) (*), and possibly under the legislation of 1916, 
6 Geo. V. ch. 35, sec. 6.

The appeal is upon two grounds: one that the guaranty was 
not within the company’s powers; and the other, that the res­
pondent Diebel, not having finished the factory, could not re-

ONT.

8. C.

Dieubl

Stratford 
Improve­
ment Co.

(lodging, J A.

The County Court Judge denis with the agreement of the 19th 
October, 1914, as a complet,' “clean-up" of the situation to that 
date, and takes its ternis as evidencing the true relationship of 
the various parties. The learned Cliancellor viewed it as a device 
to hide the real transaction. 1 am not sure tlint it is necessary 
to go that far to reach a solution of the matter. Having regard 
to all that had occurred previously between those who signed 
that agreement, it is hard to imagine that the jiarties did not 
understand exactly the position of each of them, under that 
agreement. Chickens are not the only birds tliat come home to 
roost. Stool-pigeons sometimes do the same, and those who use 
them must not complain if their rights arc tested by what they 
say and do when setting them up.

Section 23 (1) (d) enables a company to "enter into . . .
any arrangement for . . . co-operation (or) joint adventure
i . . with any person . . . engaged in , . . (1) any 
. . . transaction which the company is authorised to . . . 
engage in or (2) any . . . transaction capable of being
conducted so ns directly or indirectly to benefit the company; 
and to . . . guarantee the contracts of or otherwise assist 
any such person."

Section 23 (1) (fc) enables a company to “lend money to cus­
tomers and others having dealings with the company and to 
guarantee the performance of contracts by any such persons."

Taking Tolton as a person engaged in a transaction as he



298 Dominion Law Reports. (33 D.L.R.

ONT.

8. C.

Stratford 
Im MOVE­
MENT Co.

Ilodgine, J.A.

undoubtedly was, with Diebel, then, if it was one which the com­
pany was authorised to engage in, or if it was capable of being 
conducted so as “to directly or indirectly benefit the company,” 
the company might enter into any arrangement for oo-oi>eration 
or joint adventure with Tolton, and guarantee his contract or 
otherwise assist him.

The agreement of the 19th October, 1914, recites tliat the 
appellant company is owner of lands in the city of Stratford, and 
has subdivided them, and that “arrangements were entered into 
for the erection of a factory building upon a portion of these 
lands.” This refers to the agreement between Tolton and the 
respondent Diebel.

It then mentions the making or the procuring to be made of 
certain advances, amounting to $2,532, used in connection with 
the erection of this factory These were to be provided by Tolton, 
but came in fact from the appellant company.

The agreement further recites that material has been supplied, 
but the payment therefor has not been provided, “and, difficulties 
having arisen in prosecuting the said work,” then, “for the purpose 
of carrying out to a completion the aforesaid plans, this agree­
ment has been entered into.”

The contract of the 19th October, 1914, is therefore based 
upon a transaction entered into by Tolton with the respondent 
Diebel in respect of which the appellant had in fact advanced 
moneys and had guaranteed the payment of certain materials, 
and proceeds to devise means to carry out the undertaking. 
Shortly stated, the plan evolved was, that Tolton should advance 
moneys in instalments partly fixed and partly based on Diebel’s 
expenditure, and that Diebel should, with that amount of finan­
cial aid, complete the building and pay certain liens and claims.

1 fail to se*e* why there should be any difficulty in holding that 
the agreement means what it says, and that it recognises that 
Tolton was engaged in a transaction the carrying out of which 
would in many ways benefit the appellant company, which had 
over $2,500 at stake* in it, which might lie lost if completion of 
the building were endangered. If so, the guaranty would be; 
within its statuteiry powers under clause (d) of sec. 23 (l) of the 
Act e>f 1912, as be ing made* pursuant to an arrangement for co­
operation or joint adventure with Teilton.
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It should be pointed out that in the charter of the company, ONT*
while it may acquire and dispose1 of lands and buildings and take s. <
mortgages for unpaid purchase*money, there is the following I)IBBel

provision: “Provided however that except as to taking and p*
( {Stratford

holding mortgages as aforesaid nothing herein contained shall lx- Improvr- 
deemed to empower the company to make* loans, whether for MBKT ( o 
building purpoai‘8 or not, upon lands not the property of the Hod*jn*.j.A 

company or upon lands which, though once the property of the 
company, have by any deed, conveyance, transfer, or alienation, 
become the property of another.”

This lack of power in the company is not a withholding, under 
the proviso at the end of sec. 17 of ( 1907) 7 Kdw. VII.eh. 34, of the 
powers conferred by the Act of 1907, but rather a closer definition 
of the actual scope of the company's operations. What was 4 bus 
wanting is made up under the* statute by means of the added 
provisions. Clause* (k) enables the* company to lend to and to 
guarantee contracts of customers and others having dealings with 
the company, probably only to those to whom money has been 
lent.

Considering the nature of the transaction, 1 think it may well 
be held that the company was lending money to Tolton to be 
paid by him under the contract to assist the respondent in finishing 
the building upon lands then owned by the company, but in which 
he had, or might by the grace of the company have, an interest.
Tolton was certainly one having di alings with the company, so 
that the guaranty of his contract comes literally within this clause.

It was argued that the legislation of 1910, 0 Geo. V. ch. 35, 
sec. (i, was in itself sufficient to validate any guaranty, the com­
pany having always had, by virtue thereof, the general capacity 
which the common law ordinarily attaches to corporations created 
by charter. This, according to Palmer, “Company Precedents,"
11th cd., p. 30, and British South Africa Co. v Beers Consolidated 
Mines Limited, [1910] 1 Ch. 354, involves power to bind itself 
by contracts and to do all such acts as an ordinary person can do, 
and this notwithstanding that there may lx* a direction contained 
in the creating charter in limitation of the* corporate lowers. It 
is, I think, unnecessary to express any opinion upon this somewhat 
novel legislation, especially as its effect was not fully argued, and 
that it is considered, but not pronounced ui>on, in what is prac­
tically a foot-note to the judgment of the late learned Chancellor.
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The next point is that the respondent cannot recover against 
the company because the building was not fully completed. 
This objection is not dealt with in the judgment appealed from.

The learned County Court Judge, after dealing with alleged 
defects in the floor and roof, says as to these: “I therefore hold 
that there was a substantial compliance sufficient for the purpose 
with the agreement of the 19th October, 1914, and the specifica­
tions (exhibit 48). The concrete floor on the giound floor un­
doubtedly heaved in places; but that was due to no drainage, 
followed by frost ; and the evidence is clear that there was no 
outlet available for drainage for the buildings, and the conditions 
were unavoidable. But the floor above sloped and slanted. To 
remedy this it would cost about $300, and to repair the roof too 
would cost about $300 to $400—in all the sum of $700 at the 
outside. Now, if 1 could take that view of the case, I would say 
that, upon the plaintiff correcting the floor in question and 
repairing the roof, judgment should go against the defendant 
company for the sum of $4,274.”

1 think the County Court Judge came to a proper conclusion 
in holding that there was a substantial compliance with the 
contract of the 19th October, 1914. It is to be noted that the 
building was comp eted sufficiently to be operated; that it was in 
fact in operation; and that the City of Stratford paid the bonus 
of $3,500, which, under the terms of the by-law, was to be handed 
over on its completion and equipment.

The terms of the contract in question include an agreement 
with Tolton, that the respondent will “proceed with the comple­
tion and equipment” of the factory “so that the same may lx* 
finished and completed in a workmanlike manner . . . and
properly equipped for the purposes of the business intended to 
be carried on therein.”

The right of the respondent to recover from Tolton the sums 
to be advanced weekly and monthly is in no way dependent on 
the completion and equipment of the factory, as is pointed out in 
lJeldo v. (Hough Sellers Investments, 25 D.L.R. 002, 34 O.L.lt. 274. 
The covenants are clearly independent, and there is no provision 
that any part is to become payable when the building is completed. 
Indeed the payments only amount to $8,468, while the building 
and equipment cost $18,000.
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The question of substantial compliance has been put upon a 
reasonable basis by the decision of the Court of Appeal in England 
in //. Dakin & Co. Limited v. Lee, [1010] 1 K.B. 500. There, as 
here, the concrete was in question. The Court held that, where 
the evidence shewed that the work had l>een done, though negli­
gently, inefficiently, or improperly, yet the builder could recover 
the contract price, less so much as ought to be allowed for the 
defects. This is subject to conditions there stated, none of which 
are applicable here.

The company guarantees Tolton’s payments, and if, because 
he docs not pay, the company is called on to make them good, 
equity would require that it should be allowed to set off that 
which the debtor himself could set off. For, upon Tolton making 
the payments, he was entitled to a building finished in terms of 
the contract, and the creditor cannot expect to give less to the 
surety. If substantial compliance is enough to warrant judgment 
under the contract, that judgment cannot be for more than that 
to which substantial compliance would entitle him. Nor can 
payment of the stipulated amounts be enforced except after the 
deduction of the value of the defects. So that from the $4,328.01 
should be deducted $700, as found by the County Court Judge.

This course in favour of the guarantor is warranted by the 
cases of Murphy v. (Hass (1860), L.R. 2 P.C. 408; Bechervaise v. 
Lewis (1872), L.R. 7 C.P. 372; and by the statement of the law 
in Halsbury’s Laws of England, under the title “Guarantee," 
vol. 15, p. 508, para. 060.

In the written reasons of the learned Chancellor there is 
mention of certain claims, no reference to which appears in the 
formal judgment. Except as to the first, nothing regarding them 
was said on the argument of the appeal, but it would seem just 
that interest should lie allowed on the balance due.

As to the claim adverted to of the respondent Johnston, that 
the judgment should provide for his claim of $250, there is no 
formal appeal before this Court. The learned Chancellor says 
that “before getting it" (that is, the deed of the land on which 
the factory was erected), “the plaintiff was compelled to pay 
$250 which Johnston claimed." The fact is that, when Johnston 
gave the deed, he got an undertaking from the respondent and 
one Forsberg to pay $250, and he has sued them upon it and got 
judgment. The property in question was vested in Johnston
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pursuant to the agreement of the 19th ()ctol>er, 1914, in trust, 
to convey to the respondent or his nominee, when the roofing of 
the factory was completed according to the plans and specifica­
tions, to the satisfaction of Johnston. The guaranty sued on in 
this case is only for payments to be made by Tolton to the res­
pondent; and, however fair it may lie for all parties to join 
in paying the trustee’s claim, it cannot, nor can any part of it, 
l)e recovered in this action.

The appeal should l>e allowed to the extent of cutting down 
the respondent’s judgment by $700 and by adding interest on 
the balance from the date of the w’rit, and otherwise dismissed.

No costs of appeal.
Meredith, C.J.O., and Maclaren, J.A., concurred.
Magee, J.A., agreed in the result.

Appeal allowed in part.

CHANDLER v PORTLAND EDMONTON CEMENT CO
Alberta Supreme Court, Ap/sUate Division, Harvey, C.JStuart and lies, JJ. 

January SI, 1917.

Bills and notes (§ I D—30)—Negotiability—Restrictive endorse­
ment— Assignability.

A promissory note payable to “C. only” is not negotiable, but the debt 
represented by it is assignable.

I'l'lie Bills of Rxelmnge Act, R.8.C. 1900. eh. 110. sees. 00, OS, eonsid- 
ered.J

Appeal by defendant from the judgment of Walsh, J., 28 
D.L.R. 732. Affirmed.

S. W. Field, for appellant.
(7. //. Van Allen, for respondent.
The judgment of the Court was delivered by 
Harvey, C.J.:—One Patriquin promised to pay A. E. (-hand­

ler by fourteen different promissory notes a total sum of $1,567.62.
The notes are on an ordinary printed form with the name 

of a bank at which they are payable printed, but the words “or 
order” on the form are del ted and they are made payable to 
“A. E. (’handler only. ” The defendant brought an action against 
A. E. ('handler anil issued a garnishee summons against Patri- 

•quin who entered an appearance alleging that the debts due in 
respect of th * said notes had been assigned to the plaintiff, and that 
he had lieen notified of the assignment. An issue was directed to 
determine the validity of the assignment. The question as stated
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in the order directing the issue is “whether or not a promissory 
note payable to A. lv ( 'handler only can by him be transferred to 
the plaintiff.”

The case was argued on t he pleadings which state the facts 
above set out before Walsh..!., who decided in favour of the plain­
tiff and this is an appeal from his decision.

The question as dealt with by him and as argued Indore us 
was whether the debt represented by the note could be assigned by 
the payee of the note, and 1 take it therefore that that is what was 
meant by the form of words used in the order directing the issue, 
and counsel now informs us that that is what is intended. No 
question before us is raised as to the form of the assignment, or 
as to its sufficiency if the debt is capable of assignment. I agree 
with the conclusion reached by Walsh. .1.. and with his reasons 
therefor, but there are one or two other observations I desire to 
make.

ALTA.

8. (’.

('llAM)I.KH

PoHTI.ANI»
Kl)MO\T<>\

Co* '

Some of the text writers state that a note payable to “A 
only” is not negotiable and sec. 08 of the Bills of Exchange Act 
indicates that an endorsement in the words “Pay D. only” is a 
restrictiv • endorsement whi- h prohibits further negotiations.

therefore t kc it or granted that the notes in question are not 
negotiable though the Court of Appeal in England in Decroix v. 
Meyer (1890), 25 (j.B.l). 343, held that a bill drawn payable to 
the order of a person which was accepted by striking out the word 
‘order” and writing “accepted payable at etc., in favour of— 

only” was a negotiable bill. Lord Esher, at p. 348, says: “ It seems 
to me that the meaning is merely that the acceptance is of a bill 
of which Flipo is the only drawer. The words have no mercan­
tile effect upon the bill as drawn.” Bowen, L.J., who agrees, 
says, however, that if the words had been “payable to Flipo 
only” it would have been different but I am unable to . ppreciate 
the d stinction he makes. However, taking it for granted that 
the note in question is not negotiable because in the words of sec. 
21 it contains words indicating an intention that it should not be 
transferable, the question is, is the debt assignable?

Several of the text writers seem to have doubts as to the 
assignability, Chalmers for one, referring to Brice v. Bannister 
(1878), 3 Q.B.D. 569, at 580-1, where Brett, L.J., says, “sup­
pose a man writes upon pajH»r, *1 promise to pay A. B. the sum of
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£100 on demand,’ the document not being payable to hearer or 
to order is not a promissory note assignable1 or negotiable by 
statute or the law merchant.”

Appellant also refers to the statement of Bramwcll. L.J., 
in the same case, at p. 581, where he says:—

Any one who (‘liters into a contract with A. must do so with the under- 
stuniting that It. may b" the person with whom he will have to reckon. 
Whether this can lie avoided, I know not: may he if. in the contract with 
A., ii was expressly stipulated that an assignment to It. should give no rights 
to him. such a stipulation would he binding. I hope it'would he.

I can see no reason why these statements should cast any 
doubt on the right of a creditor to assign his délit in accordance 
with the well established principle of law simply because that 
debt is evidenced by a promissory note which is expressed in terms 
which make it non-ncgotiablc. 1C veil assuming that a debtor could 
bind his creditor so that he could not deal with the debt which, 
however, may be open to grave doubt, it is clear that any con­
tract , to have that effect, must have the intent ion clearly expressed. 
An ordinary assignment cannot prejudice the debtor’s rights as 
between himself and his creditor but the negotiation of a note is 
quite a different matter and may give the transferee rights which 
the original pa yet1 did not possess and deprive the debtor of de­
fences which would have been available against his original cre­
ditor.

It is true that the words of the statute arc “indicating an 
intention that it should not be transferable” not “that it should 
not be negotiable” but it must not lx1 forgotten that the statute 
is dealing with mercantile instruments not délits, and the rights 
arising by the law merchant not by the general law. The word 
“transferable” indeed rather imports a physical delivery which 
could apply only to some tangible object such as a document and 
not to an inchoate right such as a chose in action.

Chalmers’ Bills of Exchange points out (7th ed., p. 143) 
that :—

A hill may be transferred by assignment or sale, subject to the same 
conditions that would he requisite in the case of an ordinary chose in action.

A bill is a chattel: therefore it may lie sold as a chattel. A bill is a 
chose in action, therefore it may Ik* assigned as a chose in action.

Russell, J., in his work on our Act, at p. 94, speak ng of a 
bill non-ncgotiable under sec. 21, says:—

It does not even with such words cease1 to be a bill of exchange or promis­
sory note. It has all the qualities of a bill of exchange except negotiability.
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or, to speak more accurately, it has all the qualities of a non-negotiablv bill 
of exchange. It can lx* declared on as a specialty and not merely as a simple 
contract—that is to say, as being itself the cause of action rather than as 
being merely the evidence of a contract. It imports consideration, and the 
burden of proof of want of consideration is on the defendant.

The Bills of Exchange Act is a code of the law merchant re­
lating to mercantile instruments known as bills of exchange, etc. 
The Canadian parliament has no power to deal with the civil 
rights of persons under contracts in a general way but only so far 
as affected by the law merchant. It is not to lx1 assumed there­
fore that when it speaks of a bill as being not transferable it is 
dealing with anything but its transferability as a bill, and sec. 60 
indicates that the words “negotiate” and “transfer” have 
practically identical meanings, and, as Russell, J., points out 
(p. 250), “Bills whether negotiable or non-negotiable may pass 
by death, by assignment, ... or by any method recognized 
by the laws of the provinces.” Prior to 1890, when our Bills of Ex­
change Act was passed, a note payable to “A” with nothing 
more was payable to “ A ” only. Therefore a promise to pay “ A ” 
only means now exactly what a promise to pay “A” meant a few 
years ago, and I can find no ground whatever for thinking that 
the obligation created by such a promise was not assignable like 
any other chose in action.

ALTA.
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It is to be kept in mind .that a promise to pay is only one 
part of a contract, but if it is in the form of a promissory note the 
consideration is assumed. In the ordinary use of the words a 
promise to pay A would be a promise to pay A and no one else, or 
in other words a promise to pay A only. Sec. 22, however, says 
that in a bill of exchange a promise to pay A will be treated in 
the absence of evidence of a contrary intention as a promise to 
pay A or order. The use of the word “only ” is some evidence of a 
contrary intention. The result is that any one who acquires the 
note or the payee's interest in the debt represented by it can do so 
only subject to the equities existing between the original parties 
as in the case of any ordinary chose in action. I can see no ground 
whatever for concluding that it shows an intention between the 
parties that the debt was not to be assignable. The fact is that 
the payee did assign the notes in question here and that the 
debtor lias defended the claim of the defendant by setting up that 
assignment, and surely he would be the only person who could

20—33 D.L.R.
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ALTA. rightly object to the existence of the right of assignment, because,
8. C. if the restriction of the creditor’s ordinary right of assignment

Harvey. CJ. existed, it would 1m; for the benefit of the creditor only.
I would dismiss the appeal with costs. Appeal dismissed.

N. 8. LANCASTER v. HALIFAX ELECTRIC TRAM CO.

8. C. Nova Scotia Supreme Court, Russell ami DrysdaU, JJ.. Ritchie, E.J., and 
Harris and Chisholm, JJ. January 9, 1917.

Trial (§ V K—300)—Verdict—Setting aside—Reasonableness.
An Ap|)clliite Court will not set aside a verdict which reasonable men 

could have given on the evidence adduced.

Statement. Motion by defendant to set aside the verdict for plaintiff 
in an action for injuries received through being thrown from their 
carriage by collision with one of the defendant company’s tram
cars.

Russell, J.
//. Mellish, K.C., for appellant ; Jas. Terrell, for respondent.
Russell, J.:—The plaintiff and another woman, Mrs. Kline, 

were driving along the north side of Spring Garden Road at 0.30 
o’clock in the evening of a July day. Their carriage had turned 
into Spring Garden Road from Grafton St., according to the evi­
dence of the women, from Hastings St. according to another 
witness. Hastings St. is parallel to Grafton St., and is the next 
street westwardly. A tram car was coming down eastward 1 y along 
Spring Garden Road and collided with the carriage at a point 
about 20 ft. west of Grafton St.- The evidence is extremely 
conflicting as to the manner in which this accident occurred. 
There is evidence that the carriage; was going eastwardly, and also 
that it was going westwardly; that the car was an open car; 
also that it was a closed car; that the left hind wheel of the 
carriage1 was struck by the car; also, that the forewheel, and not 
cither of the hind wheels was struck; that there was only one 
vehicle in the vicinity on the occasion and that there were two. 
Probably I have not exhausted the list of contradictions, but the 
statement of one of the witnesses that the horse was heading east 
and west seems to cap the climax and possibly resolves some of 
the other contradictions in the case by the hypothesis of a two- 
headed horse. A reasonable jury could, if it chose, assume an 
agnostic attitude towards every alleged event that occurred in 
connection with the accident beyond the fact that the car and the 
carriage collided, that the women were thrown out and that the 
plaintiff suffered serious injury.
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But I think a reasonable jury could also come to the conclusion 
that the carriage was being driven from draft on St. turning into 
Spring Garden Hoad and about to proceed westward! y ; that a 
car was approaching and was near enough to render it not un­
reasonable that the driver should not attempt to cross to the 
southern side of Spring Garden Hoad until the car had passed; 
that for this reason the driver was proceeding along the northern 
side; that a wagon was approaching from the opposite direction 
quite near to if not tx*side the car, which would make it impossible 
to attempt with safety to pass between the wagon and the car, or 
twtween the former and the sidewalk ; that the driver therefore 
tightened the rein to stop the horse and the horse hacked, locking 
the fore wheel and throwing the hind wheel across the track, or 
near enough to it to Ik* struck by any car that hould pass along 
the track ; that the car did strike the left hind wheel of the car­
riage and throw the occupants to tin* ground.

The crucial point of the case is whether there was any evidence 
on which a jury could reasonably find that the motorman on the 
car saw, or, had he not been negligent in the performance of his 
duty, would have seen the carriage sufficiently early to enable 
him to stop the car before it struck the carriage. If it were 
necessary to answer this question one way or the other the task 
would be one of great difficulty, but it is a commonplace to say 
that the duty of this Court is not to answer that question one way 
or the other, but to ascertain and determine whether there was 
evidence upon which the jury could reasonably give the answer 
to it that they have given.

McGrath, to whom the trial Judge refers with obvious justice 
as an independent witness, gave it as his opinion that the car 
could have stopped lx»fore it struck the carriage. It is true that 
he did not himself place much reliance on his opinion, and the 
reason he gives for it has lx*en criticised, but the jury probably 
attached importance to it and I cannot say that his reasons were 
unsound. The car, he says, went tlx* whole length of itself 
before stopping. It was going at a slow rate lx*fore the accident, 
or there was evidence to that effect which a reasonable jury 
could believe. Mrs. Kline, who drove the carriage, had already 
said there was “plenty of room to stop.” The marks on the car 
were such that the jury could reasonably infer that the carriage 
must have been hit by the front portion of the car, in which case
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it is difficult to come to the conclusion that it was not seen by the 
motorman without attributing to him some negligence in failing 
to see it. The conductor of the car, who was called for the defence, 
admits that the car could have l»een stopped “within the length 
of itself” and the jury, I think, came to a conclusion which was 
not one that a reasonable jury could not have arrived at, if they 
concluded that the motorman either did see or should have 
seen the carriage and stopped his car before he struck it; that his 
failure to do so must have been due either to the negligent manner 
of his outlook or to something wrong in the lighting of the car 
for which the company would be properly held responsible. I 
do not myself see how it would be possible, without ̂ negligence 
somewhere, to fail to observe a horse and wagon backing across 
the track at a car’s length ahead of the observer. The jury would 
not, I think, have been drawing an unreasonable conclusion had 
they considered that it ought to have been seen 3 or 4 car length’s 
ahead.

There are many things in the evidence that present tempting 
subjects for discussion. If the Court had to come to a decision 
as to what actually occurred, an analysis of the evidence would 
be necessary. When the only question before us is whether the 
jury could reasonably come to a conclusion favourable to the 
plaintiff, or, to put the question as it is sometimes stated, whether 
the conclusion arrived at by the jury is such that a reasonable 
jury could have reached it, an exhaustive analysis of the evidence 
would be a purposeless effort.

1 think the appeal should be dismissed with costs. 
go»dde.i. Drysdalb, J., and Ritchie, E.J.. concurred.
Ritchie, E.J.

Harris, j. IIarris, J.—I agree with the conclusion at which Russell, J.,
has arrived. I think a jury could reasonably find that the 
carriage was backed up onto or across the track and was struck 
by the front of the car. That is th< conclusion which I think 
I would have reached and, according to the evidence of the 
motorman, he did not attempt to stop the car until after the 
collision happened. He gave the speed of the car at the time as 
not over 4 or 5 miles per hour and says that, by reversing, a car 
going at the rate of 4 or 5 miles per hour could be stopped in about 
half its length. I think a jury could reasonably reach the con­
clusion that under the circumstances the motorman was negligent
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in not having seen the carriage on the track in front of the car, N- 
and in not stopping the car in time to avert the collision. s ('

I would dismiss the application with costs.
Chisholm, J..—I think the motion for a new trial should be chuum. j 

dismissed with costs. Motion ditmitted.

BAINES v. CURLEY. <>NT.
Ontario Su/irnm Court, Appellate Divinion, Meredith, C.J.C.P., Riddell, Kelly N. 

and Maelen, JJ. December 30, 1916.

Mechanics' likns(| VIII—60)—Enforcement-Joinder or “lien hold-

“Lienholder,'" in sec. 2, ch. 40 R.8.O. 1014, inclmles a person who files 
a claim but fails to establish il at the trial, anti a lien duly registered 
but main which no action has liecn brought, within the stipulated time, 
may be enforced in an action brought within that time by the plaintiff 
who failed.

(Mechanics and Wage Earners Lien Act, lt S t). 1014, eh. 140, secs.
24, 31, 32, 37, considered.]

Appeal by the defendants Curley and Mosher from the judg- Statement, 
ment of the Assistant Master in Ordinary, in an action brought 
to enforce a lien under the Mechanics and Wnge-Kamers Lien 
Act, R.S.O. 1914, ch. 140, in favour of claimants of a lien, who 
did not bring an action to enforce their claim, hut relied upon 
the proceedings taken by the plaintiffs.

The principal question upon the appeal was whether the Assis­
tant Master was right in holding tliat these claimants were entitled 
to succeed as “lien-holders, ’ although they had not brought an 
action, and although the plaintiffs, who did bring an action, 
liad failed to establish their lien, because it was registered too 
late.

J. J. Gray, for appellants,.
J. H. Frater, for respondents, claimants of liens.
Meredith, C.J.C.P.:—The objection to the appellants’ cxc!p!’ 

right to appeal, and the objection to the respondents’ lien on 
the ground that it was not registered within the time limited by 
the Act, are each answered, adversely to the objector, in the 
recent case of Benton v. Smith, 31 D.L.R. 416, 37 O.L.R. 257.

If regard be had mainly to some particular words of the 
enactment, if one’s attention be too much rivetted upon them,
Mr. Gray’s contention: that all liens involved in this action are 
lost because it turns out that the plaintiffs had none, and no other 
action to enforce liens was brought within the time limited by the
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Act; might seem a somewhat formidable one, as well as a some­
what startling one.

But, if regard be had to the purposes of the enactment and 
all its provisions and words, the formidableness of the objection 
may fade, and no difliculty be experienced in avoiding its startling 
and disturbing effects.

That which the Act aims at in regard to the enforcement of 
its provisions is simple, inexpensive, and speedy methods. As 
put by Wilson, C.J., in the ease of McPherson v. (ledge (1883), 
4 O.R. 24G, at p. 257: “The purpose of the statute is to prevent 
multiplicity of actions for small claims, in w'hich the costs would 
be enormously out of proportion to and in excess of the sums 
claimed; and these provisions, and the whole purpose of the 
Act, ami the proceedings of and in the action, are so widely 
different from the ordinary creditor's action that the rules which 
are applicable to such latter actions cannot be held to govern 
this peculiar statutory remedy of these lien-holders.” That a 
class action maintained at the will of a litigant, and a class action 
made such by legislation, are very different things, should be 
obvious.

A narrow examination and interpretation of secs. 31 and 32 
of the Mechanics and Wage-Earners Lien Act would, doubtless, 
lead to the conclusion that the plaintiff n the action of which 
other lien-holders may have the benefit must be himself a lien­
holder.

But sec. 37 is by no words so restricted, and, under it, not 
only are all questions which arise in any aetion tried under its 
provisions, to be determined, but also “the rights and liabilities 
of the persons appearing before” the Judge or officer who tries 
the action “or upon whom the notice of trial has been served” 
are to be adjusted; and, among other wide provisions, “all neces­
sary relief to all parties to the action and all persons who liave 
been served with the notice of trial” is to be given.

The respondents were served with notice of trial before there 
was any adjudication upon the plaintiffs' claim; and they are 
entitled to the benefit of these provisions of sec. 37, upon even 
a narrow and literal interpretation of its words; because an 
action in which their lien may be realised—that is, this action— 
was brought within the time limited by sec. 24.

Giving the Act that liberal interpretation which we are re-
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quircd to give it, it may be that sees. 31 and 32 should be held 
to cover any action brought in good faith to enforce a lien, 
whether it should eventually turn out to l>e enforceable or not; 
but the respondents are not driven to that contention; they can 
safely take cover under sec. 37.

The appeal should be dismissed.
Riddkll, J.:—A mechanics lien action. The plaintiffs began 

their action on the 20th February, 1915. The claimants, who 
delivered the last of their material on t îe 5th January, 1915, 
registered their lien on the 8th January, 1915, but did not take 
action, relying, to keep their lien alive, ujxm the proceedings 
taken by the plaintiffs.

Notice .of trial was served upon the claimants on the 8th 
December, 1915; at the trial the plaintiffs failed to establish a 
case, it being held that they had registered their lien too late.

It was contended that the claimants had lost their lien and 
could not have judgment—the words of sees. 24 and 32 of the 
Act being relied upon. Section 32 provides: “Any number of 
lien-holders claiming liens on the same land may join in an action, 
and an action brought by a lien-holder shall be taken to be brought 
on behalf of the other lien-holders."

It is argued that where an action is brought by one who claims 
to be but is not a “ lien-holder"—and it is contended that one who 
has no lien cannot be a lien-holder—it is not to be taken as brought 
on behalf of any others. Then sec. 24 is called in aid: “Every 
lien for which a claim has been registered shall absolutely cease 
to exist on the expiration of ninety flays . . . unless in the 
meantime an action is commenced to realise the claim or in which 
the claim may be realised under the provisions of this Act . . ."
No action was commenced .to realise this claim, and it is argued 
that the present action is not one in which the claim may be realised 
because the claimants cannot come in under sec. 32.

To put the matter in a nut-shell—the question to be decided 
is, “Do the words ‘a lien-holder,’ in line 3 of sec. 32, include one 
who claims to be a lien-holder but who fails at the trial?"

There is no definition in the Act of “lien-holder". In secs. 
5, 14(3), we have the expression “person entitled to a lien;" 26 
has “a lien-holder," so also have 28(2), 29, 30(1), 30(2), 31(4), 
32,36,37(6), (7), 39,42 (“successful lien-holders"),48.

Section 17(1) : “A claim for a lien . . . may be registered "
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by a “person claiming the lien’’—17(2) uses the same terminology, 
as does 18 in substance; 30(1) has “the person claiming the lien;" 
40(1), 43.

It is, I think, plain that “lien-holder” primâ facie means one 
who actually has a lien, but there is nothong to prevent the 
words being employed in the sense of “person claiming a lien” 
—they are so employed in sec. 37(6): “A lien-holder who has 
not proved his claim at the trial . . . may be let in to prove 
his claim,” etc. This does not mean that a person must, to be 
allowed in to prove his claim, prove in advance that he 1ms a lien; 
it is sufficient if he claims to have a lien. In sec. 42, it is made 
plain, or at least indicated, that, as there are “successful lien­
holders,” there may be unsuccessful lien-holders, and they can 
only be those who claim liens but fail to establish them, just 
like the plaintiffs in the present case.

It ms to me that an examination of the provisions of the 
Act itself will shew that the contention of the appellants cannot 
succeed.

The proceedings prescribed are as follows:—
(1) “The person claiming the lien” registers a “claim for a 

lien” n the proper registry office: sec. 17.
(2) Within 30 days thereafter, or within 90 days from the last 

material supplied (sec. 24), the same person commences an action 
by filing a statement of claim (sec. 31(2)), and serves it within 
the proper time (sec. 31(3)).

(3) That person does not necessarily make the other “lien­
holders” parties in the first instance, but he serves them with 
the notice of trial, and thereupon they arc for all purposes parties 
to the action. (Of course “lien-holders” in this section means 
“persons claiming a lien.”)

(4) The officer trying the action must “do all . . . things 
necessary ... to adjust the rights and liabilities of and give 
all necessary relief to all parties to the action and all persons 
who have been served with the notice of trial:’’ sec. 37 (3).

It seems to me quite clear: (a) that any person claiming a lien 
can commence the action; (b) that he is to serve all persons whose 
claims of lien are of record; and (c), when that is done, those 
persons are as much parties to the action for all purposes as though 
they had been parties in the beginning.

This is opposed to the view upon the law as it then stood
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expreseed by Armour, C.J., giving the judgment of the Court 
(Armour, C.J., and Kalconbridge, J.) in In re Sear and ll'ood», 
23 O.R. 474, at p. 488. But this was an obiter dictum, and in any 
case there was in the R.S.O. 1887, eh. 12G, no such provision 
as is found in the present sec. 31(4)—this was introduced in the 
re-enactment of 189ti, 59 Viet. ch. 35, see. 29(4), and came forward 
as H.S.0.1897, ch. 153, see. 31(4). Nor were there any provisions 
at tliat time corresponding to those of the present sec. 37(3).

The language of the learned Chief Justice, “As he" (i.e., the 
plaintiff) “was not a lien-holder, as I think is clear from the case 
of (loddard v. Coulson, his action could not enure for the benefit 
of the wage-earners," has been misunderstood—he does not cite 
Goddard v. Coulson, 10 A.R. 1, for the proposition that if the 
plaintiff were not a lien-holder his action would not enure for the 
benefit of the wage-earners—nor could he—Goddard v. Coulson 
says nothing on tliat point—but for the proposition that the 
plaintiff was not a lien-holder.

The cases cited for the former proposition—Burt v. British 
Nation Life Assurance Association (1859), 4 DeG. & J. 158; 
Dillon v. Township of Raleigh (1886), 13 A.R. 53; S.C. (1887), 
14 S.C.R. 739; Smith v. Doyle (1879), 4 A.R. 471—are all cases 
on the familiar principle that where a plaintiff who sues for 
himself and all others of a class fails, the action is not saved by 
the fart that some of the same class might have succeeded had 
they been parties to the action. As has been seen, the other 
“lien-holders” are now for all purposes parties to the action, 
and that well-known rule cannot apply

McPherson v. Gedge, 4 O.R. 246, shews that those represented 
by a plaintiff who does not press his claim, real or supposed, 
will be allowed to intervene and prosecute the action.

The conclusion at which I have arrived is not perhaps neces­
sitated by, but is on a line with, Kendlcr v. Bemstock (1915), 22 
D.L.R. 475, 33 O.L.R. 351. Thsre the plaintiff failed to estab­
lish a lien, but the Referee gave him a personal judgment—the 
Appellate Division dismissed an appeal from the Referee's 
decision.

1 would dismiss the appeal with costs.
Kelly, J.:—I agree that the appeal should be dismissed 

with costs.
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Mabten, J.:—1 concur in the conclusions reached by my Lord 
and by my brother Riddell—and will only add one word.

I think that the practice under the Mechanics and Wage- 
Earners Lien Act is sui generis, and is not to be governed by the 
established practice respecting class actions. Not only is the 
issue of a writ of summons in such cast's abolished by the statute, 
but all the proceedings are shortened and simplified. Among 
other provisions made by the statute for this purpose, it is pro­
vided by see. 37 that the Master or Referee shall, after the delivery 
of the statement of defence and after service of notice of trial 
on all lien-holders other than the plaintiff, have jurisdiction “to 
completely dispose of the action and to adjust the rights and lia­
bilities of the persons appearing before him or upon whom the 
notice of trial has been served, and shall take all accounts, make 
all inquiries, give all directions, and do all other things necessary 
to finally dispose of the action and of all matters, questions, and 
accounts arising therein or at the trial, and to adjust the rights 
and liabilities of and give all necessary relief to all parties to the 
action and all persons who have been served with the notice 
of trial . .

It seems to me that, by the terms of the statute itself, the Master 
is placet! in the same position which he would hold under the 
ordinary practice after an ordinary trial and judgment of reference.

There is, as it were, a statutory judgment which comes into 
existence1 immediately the defence is delivered and notice of trial 
served. After such statutory judgment has come into existence, 
any adjudication that the plaintiff's claim fails cannot pre­
judice the rights of other parties to the action. By sec. 31, 
sub-sec. 4, all lien-holders served with the notice of trial shall 
for all purposes be deemed parties to the-act ion; and, by sec. 30, 
the Judge or officer may give to any lien-holder other than the 
plaintiff the carriage1 of the proceedings.

For these reasons, as well as for the reasons assigned by my 
learned brothers, I think that at the moment when the plaintiffs’ 
claim was declared invalid the action had reached a stage where 
that failure did not cause the action to abate, but the action was 
then in the same position as though under the ordinary practice 
a judgment of reference had been entered, and the respondent 
had been made a party in the Master’s office.

The appeal should be dismissed with costs. A ppeal dismissed.
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holford v McDonald

AUerta Supram t'ourt, Appellate Division, Stuart, Heck, iValxh and /«■«. JJ.
January 1917.

IaKVY ANI) HKIZl'RK (§ I IK)—C IIOI'S LaNDI.OUD AND TKNANT VOID I.KASK.
Tin* <*ro|M of n leasee, in which the h^wor had no internat, can not

Im* seized under execution against the lessor, even if the tenant held
possession under a lease void under see. HI of the Dominion hands Act.

Appeal by execution creditor from (lit* judgment of Harvey, 
<\J. Affirmed.

/. Ji. Hou'att, for ; K. ('. Mackenzie, for respondent.
The judgment of the Court was delivered by
Walsh, J.:—-An order has lieen made by the Master-in- 

('hambers at Kdmonton for the trial of an issue between the 
execution creditor, Holford, and the claimant, Davis, as to whether 
the crops seized by the sheriff upon certain lands were at the time 
of seizure the proj>erty of the claimant as against the execution 
creditor. The order contains the following paragraph:

Ami il is further ordered that the question whether, under the provisions 
of the Dominifm Lands Act, I VOS, and amendments thereto, a certain lease 
made between the above-named execution debtor of the one part as land­
lord, and the above-named claimant of the other part as tenant, Is-aring 
date April 'JO, IVHi, in re*|>eet of the lands therein mentioned and more 
particularly set forth in the claimant's material filed in these proceedings, is 
valid, and what effet, if any, the validity or invalidity of the aforesaid lease 
has on the determination of the aforesaid issue, lie referred to a Judge for 
determination.

An application was made to the Chief Justice to determine 
the question thus referred. He held that :

The question as to the validity or invalidity of the said lease, in view 
of the provisions of the Dominion Lands Act, IVtts, and amendments thereto, 
is not material in determining whether the crops in question in these pro­
m-dings were or were not the property of the " as against the execu­
tion creditors at the time of the seizure by the sheriff of the said crops,
and so he did not determine it. From this judgment the execu­
tion creditor ap|>cals.

The crops in question were grown partly upon a quarter section 
for which McDonald, the execution debtor, had made a home­
stead entry and partly upon another quarter section upon which 
he had filed as a pre-emption. No patent for either of these 
parcels has as yet issued to him nor has a patent for either of them 
as yet been recommended. The lease of these lands to the 
claimant was for the term of 3 years from its date. The crops 
were planted and harvested in the year lt)10 at the sole cost 
of the claimant who ploughed and sowed the land and harvested
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and threshed the grain at his own expense and without any 
assistance, financial or otherwise, from the execution debtor, 
and they were in his possession when the sheriff made the seizure.

The contention of the execution creditor in short is that the 
lease from McDonald to the claimant is in contravention of sec. 
31 of the Dominion Lands Act, it being, in fact, an assignment 
or transfer of his homestead and preemption, which this section 
makes null and void unless the Minister otherwise dedans, which 
in this case he has not done, and that the lease thus I wing null 
and void it follows that the crops grown on this land are the 
property of the execution debtor and are seizablc under execution 
against him. If this result must follow, a decision that the lease 
is void under sec. 31, it is of course very essential to have the 
question of its validity decided, but I do not think that such is 
the case.

Assuming that this lease comes within the prohibition of the 
section and not only that but that the claimant knew when he 
entered into it, of which there is absolutely no evidence before us, 
that the demised premises consisted of the unpatented and un- 
rccommcndcd homestead and pre-emption, and that the grain 
grown by him u|H>n this land came, as is the case, into his pos­
session, what would be the rights of the parties in this grain 
between themselves? 1 think it quite plain that the Court 
would not lend its assistance to the lessor to get the grain for him 
out of the possession of the lessee if his claim to it was based 
upon the illegality of the lease any more than it would help 
him to assert any of his rights under it. Conversely, if the grain 
had got into the possession of the lessor and the lessee could 
only prove his right to it under this illegal lease he would not be 
heard to assert that right in Court. In such a case the Court 
would not extend a helping hand to either party but would leave 
each of them to work out his own salvation as best he might. 
Assuming therefore in favour of the execution creditor everything 
that could lie helpful to him, he position of the matter as between 
the parties to this lease is that the lessee, the claimant, by virtue 
of his possession of this grain had a right to it and the lessor, 
the execution debtor, has not and never had any interest in it 
and there is therefore nothing upon which the appellant's execution 
ever did or can now attach. There is, of course, a class of cases in 
which while as between an execution debtor and a claimant the for-
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mer has, by reason of his transfer of them to the latter, no further 
intere t in goods which he once owned his execution creditor 
can have recourse to them to sa isfy his judgment, but that is 
because these things once were the property of the debtor and he 
has fraudulently attempted to put them lie yon d the reach of his 
creditor and but for h:s fraudulent transfer they might still he 
available to the creditor under his execution. But that is not 
this case, for here the debtor never had any interest n this grain 
and no right to it can accrue to him by a declaration of the ille­
gality of the lease under which its production was made possible. 
Under these circumstances it seems to me to l>e idle to determine 
the question of the illegality of this lease for it surely cannot be 
that an execution will bind property in which the execution debtor 
has not and never had any interest and against which it has 
always been quite impossible for him to assert a claim. See 12 
Cyc. p. 977.

In my opinion the refusal of the Chief Justice to determine the 
validity or invalidity of this lease was quite justified and the re­
maining part of the question submitted, namely, what effect, if 
any, the validity or invalidity of the lease has on the determina­
tion of this issue he properly answered by saying that it was not 
material and I would therefore dismiss the appeal with costs.

Appeal dismissed
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HEWSON v BLACK N. 8.
Nova Scotia Supreme Court, Graham, C.J. Derr miter 6. 1916. g ç\

Wills (5 III G—140)—Continuent remainder—Perpetuity.
A bequest of a fund in trust for a daughter for life, and thenceforth in 

trust for “the child ... or children . . . who being a son or 
sons attain the age of 21 years, or being a daughter or daughters attain 
the age of 25 years” is a contingent gift, and void for remoteness.

This was an originating summons to obtain the opinion of Statement, 
the Court upon the true construction of the will. The provision 
in the will complained of is set out in the judgment.

F. L. Milner} K.C., for plaintiff.
L. A. Lovett, K.C., and G. H. Sterne, for defendants.
Graham, C.J. :—A provision in the will of Charles W. Hewson, Graham. c.j. 

deceased, is attacked as violating the rule against perpetuities.
The testator was married twice. By his first wife he left one 

child only, a daughter named Florence, who is now the wife of 
Garnet K. Chapman. By his second wife he had no children.
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The daughter Florence has an only child, a daughter about 12 
years old, named Madeline.

The testator called his residuary estate “the said Trust Fund/’ 
and gave it to his trustees upon trust during the life of his daughter, 
to pay two-tliirds of the income to her and one-third of the income to 
his granddaughter.

The words following are those which plaintiff contends violate 
the rule against perpetuities:—

And immediately after the death of my said «laughter Florence It. Chap­
man as to, as well the capital of the sai«l Trust Fund as the income thereof 
to accruotfluc thenceforth in trust for the child if only one, or all the chihlren 
if more than one of my said daughter, Florence 11. Chapman, who either 
before or after her death shall being a son or sons attain the age of twenty- 
one years, or being a daughter or «laughters attain the age of twenty-five 
years. Provided, however, that the child or children of any deceased child 
or chihlren of the said Florence It. Chapman is or are to take the share to 
which his, her or their parent would have been entitled if sai«l parent had 
live«l and attained said re<iuired age.

Mr. Lovett for defendants contends, however, that there 
should he a construction of the words to this effect, that on the 
death of Mrs. Chapman the estate vests in her children or in the 
issue of children who have died but subject to being divested 
if the/do not attain the age of 25 years, that the estate is vested 
but not to 1mi effective or enjoyed until the age of 25 is attained. 
The difficulty about that contention is that there are not words 
which will bear that construction as there arc in the cases he
cites. Only one kind of word is used and that implies vesting 
(not to be paid or to be divided) on attaining 25 years. In the 
proviso there is a plain intimation that the testator intended 
the attainment of the age of 25 as a condition precedent to the 
daughters being “entitled.” Take the words, and the words of 
like cases. The words, “being a daughter or daughters attain 
the age of 25 years,” are in my opinion part of the description 
of the devisee.

In Fitting v. Allen, 12 M. & W. 279, at 300, Rolfe, B., said:
The gift is not to the children of Mrs. Festing, but to the children who 

shall attain 21, and no one who has not attained his age of 21 years is an 
object of the testator’s bounty any more than a jterson who is not a child 
of Mrs. Festing.

In Bull v. Pritchard, 5 Hare 567 (67 E.R. 1036), where the 
words after giving the life estate to Mrs. Bull were:—

And from and after the decease of my said daughter . . . among all 
and every the child and children of my said daughter, Mary Bull, who shall 
live to attain the age of 23 years.
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Wigram, V.C., said:-«-
Now, there are two classes of cases, under one or the other of which 

the present case must fall. One class is, where the devise is to a party at a 
given age, and the property is given over if the devisee dies under that age. 
The other is, where the description of the devisee is such as to make the given 
age part of that description. In cases of tlie former class, the Court had 
discovered an intention expressed in the will, that the first devisee shall take 
all that the testator has to give, except what he has given to the devise»* 
over; and, in order to give effect to that intention, has held, by force of the 
language of the will, that the first devise was not contingent, but vested, 
subject to lx; divested uix>n the hup|x*iiing of the event upon which the 
pro|x*rty is given over;

In the second class the Court has held the devise contingent, upon the 
ground that no one could claim who could not predicate of himself that he 
was of the age required, that otherwise he did not answer the entire descrip­
tion: Fcsting v. Allen, 5 Hare 573 (07 K.R. 1038). The question is, under 
which of these two classes d«x*s the present case fall? I think clearly under 
the second class. . . . The question is, whether I can allow that clause 
to have any effect upon the description of the devisee, which description, 
without that provision, includes, as a part of it, the age of 23 years. I think 
not. The devise is not to the children, at, or when, or if, but, in effect, to 
such only as attain the age of 23 years; and the interim gift has no legitimate 
bearing on the question.

And it was held that the limitation to the children of the 
daughter was void for remoteness.

I refer also to Hull v. Pritchard, 1 Russ. 213 (38 E.R. 83).
In Pearks v. Moseley, 5 App. Cas. 714, similar words, namely, 

“Who shall attain the age of 21 years, ” were held to be words of 
description.

Lord Selborne, L.C., says, p. 722:—
Therefore, in point of construction, I come to the conclusion that these 

words which raise the question are words of description, that they describe 
the issue who are to take and that there is no gift to any issue who do not 
fulfil those descriptions.

Lord Penzance says:—
My Lords, that being so, the only question that remains (and indeed 

that seems to me the only question that exists in the case) is whether you 
can possibly so twist (I might almost say) the language the testator has 
used as to consider that the first part of that bequest contained a description 
of the class, and that the words which follow, “Which issue shall afterwards 
attain the age of 21," were words of condition subsequent or of defeasance. 
That seems to me to be the only practical question, and the only way in 
which any question could be raised upon this will, consistently with the 
decisions that have gone before. Now', it was very ably argued by Mr. 
Chitty, that cases had existed in which words of this character have received 
a construction of that kind, but as my noble and learned friend on the wool­
sack has pointed out, those cases were cases of a |x;culiar description. They 
were not cases applicable to personal property; they were not cases in any
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degree in pari materia or of similar character with the present; and, above 
all, they were not cases in which this law of perpetuities came in question, 
in respect of which it has been laid down and taken as an axion of inter­
pretation, that you should construe the will first according to its natural 
meaning, without any regard to the effect which that meaning might have 
according to the law of perpetuities, and afterwards apply that law. There­
fore, I do not think those cases are cases which your Lordshijw should adopt 
as a rule for construing this will (p. 730).

In Festing v. Allen the word was “who,” and there was a most distinct 
decision, after some consideration, pronounced by Baron Rolfe, in the Court 
of Exchequer, in that case, that the words, “Who shall afterwards attain 
the age of 21 years,” formed part of the description (p. 731).

For these reasons I think the limitation is void for remoteness.
Judgment accordingly.

MYERS v. CITY OF MONTREAL.
Quebec Court of Review, Fortin, Guerin and Archer, JJ. March SO, 1916

Jury (5 III—75)—Number—Disqualification—Setting aside verdict 
—New trial.

Art. 490 of the Code of Civil Procedure (Que.), assumes that a full 
jury has been legally impanelled, and provides for the illness or with­
drawal of a juror for a cause arising during a trial: it does not apply 
to a vacancy caused by the discovery that an unqualified juror has been 
part of the original jury; the verdict in such event must be annulled 
and a new trial ordered.

Motion by plaintiff under art. 491 C.C.P. (Que.) for judgment. 
Trihey & Bercovitch, for plaintiff.
Laurendeau & Archambeault, for defendant.
Fortin, J.:—Laws settling matters of jurisdiction are of 

public order: Uauter, Proc. Civ. No. 21; Garsonnet, vol. 1, Nos. 
5 and 6; Fuzier-Herman, art. 6, and authorities cited; Carré, 
Compétence Civile, Nos. 72 ct scq.; and Cass, S. 39-1-180. This 
principle should clearly be applied to the tribunal organized 
by law to hear trials by jury. The jury must be composed of 
12 jurors. (Art. 452, C.C.P.)

Each of the parties can recuse, for cause, any person summoned 
to form part of the jury, before he has l>een sworn. (Art. 454, 
C.P.). The agreement of 9 of the 12 jurors is sufficient for a 
verdict. (Art. 480). According to art 3407, par 20 of R.S.Q., 
1909 (Organic Law, under title VI., called “Le Pouvoir Judi­
ciaire”), those who are not 21 years of age arc ineligible or in­
competent to act as jurors.

Does the failure to challenge cover this incompetency? We 
do not think so.

The failure to recuse could at most only constitute a tacit
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consent, if the iniioinpetency were known; now, this consent 
could not give a jurisdiction which u law of public order, alone, 
can confer. If the defendant was ignorant of the minority of 
the juror sworn, there was not even consent on its part.

Art. 490 docs not apply to this case. It contains an excep­
tional provision for impediments, hindrances, etc., which occur 
“at any time Indore verdict," which implies that a trial has 
l>een begun liefore a competent jury, that is. a jury composed of 
12 competent jurors.

For these reasons, 1 am of opinion that the trial was irregular, 
and that this Court must order a new trial.

(iuBKi.N, J.:—In order to intelligently appreciate the con­
tentions of the parties, it will l>e useful to consider what would 
have happened, had the minor remained on the jury to the end, 
and exception to his presence thereon only l>een taken after the 
verdict had been rendered.

There are four leading cases dealing with the question. 1. Hill 
v. Yates (1810), 12 East 229 (104 E.R. 89), wherein the son of a 
juryman summoned and returned having answered to his father’s 
name when .called on the panel, served as one of the jury on the 
trial and the plaintiff obtained a verdict.

The Court held that this was not of itself sufficient ground 
for setting aside the verdict. A motion was inude for a new trial 
by the defendant; and after consideration by twelve Judges, 
Lord Ellenborough, O.J.,in refusing the rule, expressed the opinion 
that if Judges were to listen to such an objection, they might 
set aside half the verdicts given at every assizes where the same 
thing might happen from accident and inadvertence, and possibly 
from design, especially in criminal cases.

2. The King v. Tremaine (182G), 7 Dowling & Hylands, 084, 
wherein a minor not qualified by property, nor having lieen 
in fact summoned, personated his father as a juror, and joined 
in a verdict of guilty against a person indicted for perjury. A 
motion was made for a new trial by the defendant against whom 
was cited Hill v. Yates, supra. The Court held that this was 
a mistrial, and in the absence of all fraud on the part of the 
defendant, granted a new trial.

Abbott, C.J., rendering judgment, referred to the danger 
mentioned by Lord Ellenborough, C.J., in Hill v. ) ates, and 
stated:—
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occurrence, or that many persons would he likely to interpose and serve 
on a jury, to whom such an objection as this would arise.

Three other judges who spoke concurred.
3. Hey. v. Metier (1858). 7 Cox C.C. 454. The panel of petit 

jurors returned by the sheriff contained the names of Joseph 
Henry Thorne and William Thorniley. Thorne was called as 
one of the jury to try the cast», and Thorne as supposed was 
sworn without objection. The next day after the prisoner had 
been convicted of murder, it was discovered that Thorniley 
had by mistake answered the name of Thorne. The execution 
was respited until the opinion of the Court of Criminal Appeal 
could Ik» taken. The Crown case reserved was heard lx»fore 
14 Judges and barons with the result that G held that there had 
been a mistrial, an equal number held that there had not, and 
two expressed no opinion on the point. The conviction was thus 
affirmed.

4. Wells v. Cooper (1874), 30 L.T. 721. This was a civil 
action tried before a common jury. The name of Thomas Fox 
being called from the common jury panel, one Thomas Cox of 
a s|M»cial jury panel, went into the box by mistake, served upon 
the jury and joined in the verdict rendered. Exception for this 
reason was taken after verdict, but the rule for a new trial was 
discharged. In deciding this case, it was regarded as settled 
that the Court will not in its discretion grant a new trial in a 
case* where a person not of the panel has served upon the jury, 
unless substantial injustice has been done by a wrong juror 
having served. An overwhelming array of authority recognizes 
the same rule in tin» United States. Thompson and Merriam on 
on Juries, 1st ed., 338.

Two other decisions help to determine our cases.
1. Wassum v. Feeny (1876), 121 Mass. 63, where important 

English and American cases are discussed. A verdict was ren­
dered for the plaintiff, and the defendant moved to set aside the 
verdict on the ground that one of the jurors who tried the case 
was but 19 years of age.

Gray, C.J., dismissing the motion, stated that the juror 1 icing 
under 21 years of age was not qualified as the statutes require.
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But his name Being on the list of jurors returned and empanelled, 
the defendant had the opportunity, by proper inquiry, to ascertain 
any grounds of objection to him. and might have challenged him 
before the trial began ; when a party had had an opportunity of 
challenge, no disqualification of a juror entitles him to a new trial 
after verdict.

2. Dovey v. Hot won (1810), 2 Marsh. 154 (128 E.H. 1113). 
This was a civil action tried Indore Lord Gibbs, C.J. All the 
evidence was taken, and the jury retired to consider their verdict, 
which the report says they found for the plaintiff, somewhat 
against his Lordship’s direction. On their return into Court, and 
before the verdict was recorded, it was discovered that one 
of them, William Maynard, had been sworn by the name of 
Thomas Russell. It appeared that Maynard had succeeded to 
Russell’s house, and having received a summons directed to 
“Russell or the inhabitant of the house,” he considered it his 
duty to attend and answered to the name of Russell. The 
Chief Justice expressed his doubts whether the verdict could 
stand, and proposed that the jury should be discharged, and the 
cause tried again. At the instance of the plaintiff’s counsel, 
however, the verdict was taken with liberty to the defendant 
to move to set it aside. The full Bench concurred in granting 
the motion, and a new trial.

In rendering the judgment, the Chief Justic referring to 
Hill v. Yates, supra, stated :—

To that decision, I shall always subscribe ; but that decision must have 
l>ccn founded, in a great measure, on the circumstance that the objection 
came too late, and that the party should have availed himself of it at the 
trial. Hen* it was mentioned at the trial and the plaintiff took the verdict, 
subject to the peril of not being able to hold it.

Our system of securing a panel, known as the “struck jury,” 
gives ample opportunity for interposing objections to the legality 
of the selection and drawing of the jurors before they are summon­
ed, arts. 439, 439n, 4396, C.P. Likewise after the jurors are 
summoned, but before they are sworn, either party may challenge 
the array for such causes of nullity as may l>e found in the sum­
moning of the jurors or in the making up of the lists or panel, 
art 448 C.P.; the juror is swrorn only, if he is not challenged or 
if the challenge has been dismissed, art. 401 C.P.

From the foregoing it would appear probable that if the 
disqualification of the minor Henri P. Lalndle had not lieeome
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apparent till after the verdict had been recorded, it could not 
now l>e set aside. If such an objection had been taken by either 
party before he had been sworn, it would certainly have been 
fatal in view of art. 3407, R.8.Q.:
the following penmiiB itro clwqualifivd from serving ;w grand or |x*tit jurors 
rcs|X‘('t ivedy . . (2) persons under twenty-one years of age.

There is no evidence that otherwise the young man did not 
possess the qualifications to act as a juror; but neither party 
demurred to the evidence that he was disqualified by reason of 
his minority. It does not appear that the juror was sworn as 
to his age, but both parties, in answer to the trial Judge’s question, 
agreed by their respective answers and suggestions that the 
juror was disqualified on account of his minority, and he was 
excluded from the jury. After his exclusion, the trial could not 
be resumed by the substitution of another competent juror in 
his place, except by the consent of the parties, for the reason 
that a part of the evidence had already t)een heard. Abbotts' 
Civil Jury Trials, 3rd ed., 102. A contrary view would mean 
that the new juror would render a verdict without hearing all 
the evidence. It does not seem possible that art. 490 C.P. 
may reasonably receive such an interpretation.

A final difficulty arises. Under our law, the agreement of 
nine of the twelve jurors is sufficient to return a verdict, art. 
480 C.P.

This rule differs from most jurisdictions, where the agreement 
of twelve is necessary. In the present case there was an agree­
ment in favour of the plaintiff of nine out of the eleven who tried 
the case. It is pointed out by the plaintiff’s counsel that under 
art. 490 C.P. if at any time l>eforc verdict a juror becomes, 
through illness or any other cause, unable to perform his duty, 
the Judge may order him to l>e discharged, and the trial may 
proceed with the remaining jurors, which was done in this case. 
The answer to this objection is that for the juror to become 
unable to perform his duty, he must have been at some time able 
so to do. The effect of his exclusion from the jury by the Court’s 
order, was in effect to decide that from his birth he was unable 
to perform the duty of a juror; he was by law always disqualified.

In effect then it means, that there was a stranger on the jury, 
who was disqualified by law from taking part in the deliberative 
and judicial activities of the jury, and who sat in judgment in



33 D.L.R.] Dominion Law Keiorts.

the council. This fact must nullify the verdict. In order to 
protect the parties from any outside influence which might 
influence the verdict, the law provides that if the jury are permitted 
to separate, they must Ik* admonished by the Judge not to con­
verse with, or sutler themselves to l>e addressed by any person 
in reference to the case1, art. 478 C.P. It has even Ix-en held 
that a juror with whom a party has conversed as to the merits 
of the case is disqualified. Abbots’ Civil Jury Trials, 3rd ed., 88. 
In the present case? all the jurors have been associated during part 
of the trial with a party whom the Court excluded as disqualified 
to lie a juror.

Under the* circumstances I do not believe that the verdict 
should l>e maintained; I wemld favor a judgment quashing the 
verdict, orelering a new trial, anel making the* costs of l>oth Courts 
abide the event.

Archer, J.—This ease is liefore us in virtue of art 491 
C.C.P., which roads:—

The trial Judge must, either at once or after a delay for further con­
sideration, render judgment for the party in whose favour the verdict has been 
given, unless for 8|ieeial causes stated in a certificate filed of record, hi- reserves 
the case for consideration of the Court of Review.

The plaintiff moved for judgment according to the verdict.
The defendant asks for a new trial, or for a judgment differing 

from the verdict, or alternatively each of these reasons, and relies 
on the grounds provided by law. It asks for a new trial, In-cause 
the case was heard by eleven jurors, in place of twelve, and it was 
on this point especially that the case was reserved. That is 
the question which I intend to examine.

First, it is necessary to speak of trial bv jury, in general.
Among the tribunals in this province, which have jurisdiction 

in civil matters, is the Superior Court. The Superior Court is 
presided over by a Judge.

We see by arts. 421, 422, 423, et scq., of our Code of Pro­
cedure, that a trial by jury does not take place de plein droit, 
but only in the cases provided for in art. 421 of this Code. Tin- 
demand for it must lx? made either by the declaration, or in the 
plea; or by special application presented to the Judge within 
3 days after issue is joined. The trial is not fixed until the Judge 
has decided all issues raised respecting the right to trial by jury, 
and, upon the motion of either party, has assigned the fact or
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facts to be inquired into l>y the jury. The jury find the facts, 
hut must follow the direction of the Judge upon all questions of 
law. The list of jurors is prepared by the prothonotary, and 
on the day and hour fixed for the striking of the panel, the parties 
must appear before the clerk for this pur)M>se. A certain number 
of names are struck from the list according to the formalities 
mentioned in the ('ode of Civil Procedure. As soon as the panel 
is formed, the prothonotary delivers to the party who applies 
for it a writ of venire facia*, in the name of the Sovereign, ordering 
the sheriff to summon the persons whose names compose the 
panel. As soon as the cast» is called on the api>ointed day, the 
sheriff must return before the Court, the writ of venire facias, 
to which is annexed a copy of the panel of jurors. On the day 
fixed for the trial, the i)crsons summoned as jurors must appear. 
After the jurors summoned have lieen called, and a sufficient 
number to form a jury are in attendance, either party may chal­
lenge the array, for certain reasons. If there is no challenge to 
the array, tin? prothonotary, in order to form the jury, proceeds 
to call and swear in 12 of the persons summoned, following the 
order in which they appear on the panel, saving the cases in which 
the selection is to be made with reference to special qualifications. 
Either of the parties may challenge for cause any person called 
to form part of the jury, l>efore such party is sworn. The grounds 
of challenge, in such case, are: 1. That the juror is subject to any 
of the disqualifications or disabilities provided by law; 2. That 
the juror is related to, or connected by affinity with any i>arty to 
the suit, within the degree of cousin-germain, inclusively; 3. That 
the jury is interested in the suit, or is not indifferent lietween 
the parties.

The law requires that the jury be composed of 12 jurors.
In the case where several of the jurors summoned are chal­

lenged or fail to attend, or are exempt or incapable, so that the 
number of 12 duly qualified jurors cannot be completed, the Court 
or sitting Judge may, with the consent of the parties, but not 
otherwise, order in writing tin sheriff, or the officer acting in 
his stead, to make up the numlicr by taking forthwith from among 
the persons present in Court the requisite number of individuals 
qualified to serve as jurors; but the jur> annot be wholly conqMised 
of tales, and if all the jurors summoned fail to attend, or are law­
fully challenged, the trial cannot then proceed.
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We see by art. 460 that the jury cannot l>e composed wholly Qt'K«
of tales; that it can only hi* so ted with the consent of the* <’. It
parties, and of persons qualified to serve as jurors. The trial Mykhh
must commence Indore a jury eomixised of 12 jurors  to , v
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The law which determines the powers, and jurisdiction of 
Courts, and their composition is a law of public order.

This trial l>etween the plaintiff and defendant had to take 
place Indore the tribunal of the Superior Court, presided over 
by a Judge of that Court, and assisted by a jury composed of 
12 jurors, unless exceptions were provided by law.

Art. 430 C.C.P. indicates who are tint persons who may he 
inserilnnl on the list of jurors, and art. 3407 of the R.S.Q. 1900, 
declares who are not capable of being jurors: I. Those who do not 
possess the qualifications required by arts. 340">, 3400. and 3407, par. 
1. R.S.Q. 1900; 2. Those who have not reached the age of 21 years, 
lt.S.Q. 1888, art. 2020; 3. Those who are afflicted with deafness 
or blindness, or other mental or physical infirmity incompatible 
with the fulfilment of the duties of a juror, R.S.Q. 1888, art. 
2020, par. 3; 4. Those who have ln»en arrested, or are out on bail, 
on a charge of treason, or of crimes * by more than two
years’ imprisonment, or by capital punishment, or who have 
lieen found guilty of any of these crimes, R.S.Q. 1888, 2920, par. 
4; 50 Viet. eh. 31, sec. 0; 5. Aliens, R.S.Q. 1888, 2920, par. 5.

Although no proof was made of the age of the; juror Labelle, 
it has been for granted that he is a minor, being a minor,
he was not qualified to form part of the jury called to give a ver­
dict in the present case.

The plaintiff tells us, in her factum, that according to art. 
438 C.C.P., the “prothonotary, before forming the panel, sum­
mons the parties, in order that each may make their objections, 
if any, and on the day fixed, the prothonotary strikes from the 
list the names of the j>ersons indicated by the parties (arts. 440 and 
441 C.C.P.), and for further security, the parties have, on the day 
of the trial, the right to challenge each juror, for any cause, 
when the name of the juror is called: The; City <>f Montreal 
not having used the right which it had, either at the formation 
of the panel of jurors, or when the jurors were called on the day 
fixed for the trial, has no right, after the trial has begun, to com-
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plain that the first juror, libelle, is not of the age required for 
jurors.” It is true that the parties in the case could have chal­
lenged Lalielk*. hut d<x»s the failure to challenge render the verdict 
legal?

There were not, at any time during the trial, in the jury-box 
more than 11 jurors recognized by law, and the fact that the juror 
Isabelle was not challenged, certainly does not render the verdict 
legal.

This question of the presence of an incompetent juror in the 
jury, or of a qualified juror who has taken, by error, the place of 
another qualified juror, has l>ecn the subject of many discussions, 
<‘S|H‘cial in criminal cases. The following are some of the cases 
reported :—Hrisebois v. The Queen, 15 Can. 8.C.R. 421 and 
specially remarks of Strong, J., at p. 426; The King v. McCraw, 
12 Can. Cr. (’as. 253; Lloyd v. Adams, 37 N.B.R. 590; Tuck v. 
Harding, Stevens Digest, N.B.R. 3rd ed. p. 560, Trin. T. 1867; 
Stephenson v. Fraser, 24 N.B.R. 482; Mellor’s case, 1 Dearsly 
* Bell's ( rown Cases, 468, specially remarks of Lord ( 'ampbell, C.J.

In this last case the Court divided equally. On a trial for 
murder the panel of the petit jury returned by the sheriff con­
tained the names of Joseph Henry Thome and Win. Thorniley. 
The name of Joseph Henry Thorne was called for the panel as 
one of the jurors, and Joseph Henry Thome as was supposed 
went into the l>ox and was duly sworn as John Henry Thôme, 
without challenge or objection. The prisoner whs convicted.

The following day it was discovered that William Thorniley 
had by mistake answered to the name of Joseph Henry Thome, 
and that William Thorniley was really the ]>erson who served on 
the jury.

It was held by Lord Campbell, C.J., Cockbum, C.J., Cole­
ridge, J., Martin, B., and Watson, B., that there had been a 
mistrial, and that the Court ought to order a venire de novo to 
issue.

And held by Eric, J., Crompton, J., Crowder, J., Wiiles, J., 
Channel, B., and Byles, J., that there was no mistrial.

In his remarks, Camplxdl, C.J., says that in the jury box 
there were never more than 11 jurymen whom the law could 
recognize.

Further on he says:—
I presume that to constitute a valid trial it is quite as essential that the
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jury should he elothed with legal authority as the Judge. But if it should 
be discovered in a capital case (after sentence of death had been passedi 
that by some mistake the name of the Judge who presided had not lieen 
inserted in the commission, would not this lie a mistrial, without any proof 
that the prisoner Imd been prejudiced by the mistake?

Campliell, C.J., also refers to the case of Dovey v. Hobson* 
supra, and Hex v. Tremearne, and in this case I find in (1826) 
5 B. & C. 256, (’. J. Abbott’s remarks, in which reference is 
made to the cast* of Hill v. Yates ( 104 E.R. 89) 12 East Rep. 229. 
held contrary to the above decision.

See D(te d. Lord Asburnham v. Michael, 16 Q.B. 320, 20 L.J. 
Q.B. 276; Brener v. Jacobs, 22 Fed. R. 217 ; W as sum v. Feeney, 121 
Mass. Rep. 93, and Jones v. Hodges, 45 Amer. R. 722.

The proper objection that a juror was not of proper age comes too Inti 
after verdict.

A. & K. Enc. of Law, Jury Trial, vol. 17, 1163, 1164.
In France, so far as 1 know, there is no jury in civil matters, 

but only in criminal matters. See the Pandectes Françaises, 
“Jury criminel, Nos. 75, 76”.

A great number of decisions have been cited in support of 
the principle just enunciated. It is seen by these decisions that 
in certain cases verdicts have been maintained, although there 
was an alien on the jury, or a minor, but in these cases, no objec­
tion had lieen made before the verdict. Generally, when objection 
has lieen made before verdict, the contention of the party who 
attacks! the verdict has lieen maintained.

Personally, I am of opinion that even if the question had not 
l>een raised Indore the verdict was rendered, it could In; effectively 
raised after verdict rendered, and I am further of opinion that 
the parties are entitled to the presence of 12 jurors, except in 
the case of art. 490 C.C.P., which we shall examine. We have 
not, in my opinion, to consider the question of prejudice, since 
it is an absolute right of the parties to have a jury composed of 12 
persons, except in the cases provided for under art. 490.

Basing herself on art. 490, the plaintiff alleges that the verdict 
is legal, and that the* juror Labelle could Ik* discharged, and the 
trial continued before the remaining jurors. Art. 490 is new 
law and appears to replace the two last sections of art. 420 of 
the old (’ode of Procedure, which read :—

If the verdict cannot be rendered on account of the death, sick ness, or 
withdrawal of any one of the jurors, the jury must be discharged, saving the
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light of the parti»** tu ilcmttiul » now jury. The Jmig<* can, nevertheless, 
in ease of the illness or withdrawal of any one of the jurors, adjourn the ease, 
in order to give the jurors the opjiorturiity to assembla and to render their

The commissioner!, in their re|»ort, tell uh that art. 400 con­
sists of a new provision, very clear, relative to sick jurors, or jurors 
incapable of fulfilling their duties, which is drawn to a great 
extent from t he Code of California, art. ($15. The French criminal 
law, they say, contains a provision permitting of swearing the 
jurors in any case which is of a nature to lie lengthy. The French 
authorities to which the commissioners refer are found in Dalloz, 
under Numbers 1840, 1804, 1805, 1800, et neq. (Jurisp. gén. vo. 
I list ruct ion criminelle).

Art. 015 of the Code of Procedure of California reads as 
follows

If, after the impanelling of the jury, ami before the verdict, n juror 
become sick, so as to be unable to perform his duty, the Court may order 
him to be di-ifharged. In that ease the trial may proceed with the other 
jurors, or another juror may Ik* sworn and the trial begin anew; or the jury 
may be discharged and a new jury then or afterward impanelled.

Art. 400 of our Code of Procedure is borrowed from art. ($15 
of the Code of Procedure of California, and from the French 
authorities ns to the right of swearing additional jurors. By thus 
going to the source of art. 400, we see what remedy the legislators 
wished to establish. They wished to provide for the cast* where 
a juror dies, becomes ill, or is obliged to withdraw from the jury 
for some cause arising during the course of the trial. According 
to art. 420 of the old (’ode of Procedure, in the case of death, 
illness or withdrawal of any one of the jurors, there was no means 
of obtaining a verdict with that jury, except that in the case of 
illness or withdrawal, the case could be adjourned to give an 
opportunity to the jurors to come together and render their 
verdict. It was then that art. 400 of the (’ode of Procedure was 
adopted.

I do not see how we could Ik* expected to apply art. 400 to 
the present east1. The juror Labelle did not become incapable 
during the trial; he was incapable of acting as juror at the very 
time when he was sworn as such. Here, we have an exceptional 
provision of law, since on general principles the jury must be 
composed of 12 jurors.

If there were the least doubt alxjut the interpretation to be 
given to art. 400, this article should Ik* strictly interpreted,

.
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for the reason that it contains a derogation from the general rule.
It is evident to me that art. 490 cannot be invoked in the present ('. H. 
case, and that the verdict must be act aside. Mybhs

It has been argued that there is no interest, in modifying the ^ 
verdict, since 9 of the jurors have rendered a favourable verdict, Montreal. 

and that even if the twelfth juror had given a decision, the verdict Xrcber, j. 
would not have been different.

1 do not think we need discuss the question of prejudice.
The jury must lx* composed of 12 jurors, unless one of the excep­
tions mentioned in the ( ’ode occurs. As none of t hese exceptional 
cases have arisen, the question of prejudice cannot be raised.

Furthermore, it is impossible to say that if there had been a 
twelfth juror, he would have rendered the same verdict. The 
jurors sworn are not there simply to give a vote as jurors, but 
they discuss togfether, and the influence of the arguments advanced 
by one juror may be considerable.

I am therefore of opinion that the verdict must Ik; annulled, 
and a new trial ordered; the motion of the plaintiff for judgment 
according to the verdict must be rejected, with costs, and the 
motion of the defendant is granted, in part, with costs. The 
other costs are reserved. .Judgments accordingly.

EMBREE v MILLAR A|TA
Alberta Supreme Court, Ap/tellale Division, Scott. Stuart amt Heck.,/,/.

January 18, 1917. lS (

(’()R PDlt ATION8 AND COM PA NIKS (| VI (’—.330) DlHSOl.l’TION KsFRf’T ON 
I'ROPKKIY RKiHTM BoNA VACANTIA.

Shareholders of :i defunct oorporation haw a right to tiring in their 
own name a representative action to recover assets belonging to a com­
pany which has been dissolved ami struck off the register; these assets 
do not vest in the Crown as bona vacantia.

|American doctrine, 10 Cyc. 1320. adopted.|

Appeal from a judgment in favour of plaintiff in an action Statement, 
by the plaintiff on behalf of himself and all other shareholders 
of the (lull Lake Ranching (’o., Ltd. Affirmed.

IV. A. Jiegg, K.C., for plaintiff, respondent.
H'. J. O'Neail, and H\ 1J. Dundon, for defendant, appellant.
The judgment of the Court was delivered by
Beck, J.:—Briefly, the facts are that the defendant lieing B*k-J 

manager of the company retained the sum of $10,(MX) moneys 
coming to his hands from the sale of some of the assets of the 
company, claiming this amount to be owing him for salary; that
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all the company’s assets had been realized and all the debts of the 
company satisfied; that the name of the company had been struck 
off th<‘ register of Joint stock companies. There were some 
other items involved in the action which need not be specially 
mentioned. Subject to a consideration of the question of the 
plaintiffs' locus standi we were agreed at the argument that the 
judgment npi>ealcd from should lx* varied; that there should be* 
judgment for the plaintiffs for $10,000 with interest at the rate 
of 5% |x»r annum from June 4, 1912, together with the amount 
of a default judgment for $2,400 and costs taxed together with 
interest at 5%; these two sums to l>e added together and judg­
ment to be entered for the total amount; that the plaintiffs should 
have the costs of the action and the costs of the appeal; further­
more, the judgment l>eing in favour of a class, the moneys to 
be recovered should t>e ordered to lx> paid into Court and direc­
tions should follow, according to the practice in such classes of 
cases, for a Judge or the Master ascertaining the members of the 
class and their respective interests in the fund.

As to the question of the plaintiffs' right to bring the action 
it was contended that the action ought according to the settled 
practice lie brought in the name of the company. It seems 
to me that a case such as the present does not fall within that 
class of case.

Here, by reason of having been struck off the register, the 
company was dissolved by virtue of the provisions of sec. 24 of 
the Companies Ordinance.

Under the circumstances, one would naturally suppose that 
the assets of the company vested in the individual memlx;rs of 
the defunct corporation as a body: companies, as my brother 
Stuart reminded us on the argument, originally l>eing merely 
partnerships with a large numlx'r of memliers and the Companies 
Acts Ixnng passed for the purpose of doing away with obvious 
inconveniences.

I have no doubt at all that this is the correct view and that 
there lieing, as there was here, a fund held, it matters not by 
whom, to which the shareholders as a class were entitled, one or 
more might bring a representative action to recover the fund or 
their interest in it.

I find, however, some decisions of the English Courts which
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call for some consideration. He tliyyinson Dean: Ex parte the 
Attorney-General, [1899] 1 Q.I3. 325, a Divisional Court composed 
of Wright and Darling, JJ., held that where a corporation has 
lieen dissolved by order of the Court, having theretofore proved 
a claim in bankruptcy, and afterwards the proceeds of some 
sliares became distributed in bankruptcy which would in the 
ordinary course of things have l>cen payable pro rata to the cor­
poration, the Crown, the corporation being defunct, was en­
titled to the corporation’s share of the dividends, as bona vacatUiu. 
The Court gave leave to appeal which, however, was not pur­
sued : He Bond: Panes v. Attorney-General, [1901] 1 Ch. 15.

In Williams on Executors, 10th ed., p. 341, it is said:—
If n bastard, who a* nullius JUius, has no kindred, or any other person 

having no kindred, die intestate and without wife or ehild, it has formerly 
been holden that the ordinary could seize his goods, and dispose of them to 
pious uses, but it is now settled that the King is entitled to them as ultimus 
hatres, not in a fiduciary character but beneficially, subject, nevertheless, 
In the debts of the intestate.

For this is cited Junes v. (roodchild, 3 P. Wins. 33 (24 E.R. 
958); Rutherford v. Maule, 4 Hagg. 213; Dyke v. Walfurd, 5 Moore 
433 (13 E.R. 557); Kane v. Reynolds, 4 DeCl. M. & (1. 505, at 
571 (43 E.R. 628, 630); Megit v. Johnson, 2 Doug!. 548 (99 E.R. 
344).

It appears, however, that there is necessity for the issue of 
letters of administration to a nominee of the Crown. Whether 
this liability of the administrator to pay debts (and therefore 
the right of the beneficiary—the Crown or subject—living subject 
to the payment of the debts) was by common law or by reason of 
the burden on the conscience of the ordinary or by statute and, 
if by statute, the statute was merely declaratory, seems a little 
obscure, but it would seem that, not only in such a case but in 
any like case, the infallible justice of the Crown would recognize 
the right of the creditors to lie satisfied out of the assets of the 
estate. The foregoing is an application of a wider law relating to 
bona vacantia.

In He Higginson A Dean, supra, Darling, J.. says:—
Nor, I think, is there any authority for holding that the Crown is in any 

worse position in relation to chattels held in trust for a corporation, which 
has become dissolved, than in relation to chattels held in trust for a natural 
jierson deceased. The same principle seems applicable to both cases.

He then refers to the contention that, on the dissolution of a
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corporation, debts due to or from the corporation are extinguished. 
He refers to 1 Blackstone, p. 484, where it is said:—

The hoily politic- may also itself In- dissolved in several ways, which 
dissolution is the civil death of the oor|station; and in this case their lands 
and tenements shall revert to the |H-rson or his heirs, who granted them to 
the oor|K»ratkm . . The debts of a cor|mration, either to or from it, are 
totally extinguished by its dissolut ion, so that the members thereof cannot 
recover or be charged with them in their natural capacities; agreeable to the 
maxim of the civil law : “Si quid unit'd*Hati debetur, singulis nan délaiur 
Her, quad debet un iter situ* singuli debent.''

With reference to the debts, Darling, J., is of opinion tlrnt 
no more is meant than that, after the dissolution, the individuals, 
who were members or officers of the corporation, cannot sue or 
be sued in respect of its rights or obligations; and that this is all 
that is established by the cases there cited.

Darling, J., then proceeds to point out that the American 
decisions hold that dissolution does not destroy the obligations. 
He holds the same thing. Then he comes to the aspect of the 
question, at which 1 venture to disagree with him. He says:— 

It might be reasonable to enact that, in analogy to the immemorial 
law of executors and administrators and the statute of 31 Edw. III., st. 1, 
c. 11, on the dissolution of a cor|>oration aggregate, all its rights, including 
its rights of action on executed contracts, such as those evidenced by bank 
notes or bonds, or on claims in debt, devolve it|>on the Crown subject to the 
payment of the eor|>orution'a own debts. It would, however, I think, in 
the present state of the authorities, he judicial legislation to declare the 
Crown entitled to maintain actions in such cases, except where it can allege 
a trust. Such a declaration may have to In- made or advisedly refused, in 
the case of some of the rapidly increasing numbers of companies, which art- 
being dissolved under the Companies Acts. But in the present case it is 
not necessary to decide this question.

It seems to me that this is not a case for the Crown to sue 
as alleging a trust; but for the Crown to sue for the ultimate 
surplus of assets of the defunct company remaining after all obli­
gations of the company are satisfied, just as in the case of a de­
ceased person without next of kin, the Crown would lx; entitled 
to the residue after all obligations were discharged, the residue 
only, in cither case, being the bona vacantia.

There is no direct English authority against this new that I 
know of—the case cited leaves it open; and in the United States 
the law is stated to be as follows:—

The (alleged) doctrine of the ancient common law that the debts of a 
corporation, and the remedies furnished by that law for the collection of 
the same, die and abate with the corporation, has been repudiated by modern
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American Court* a* odious to justice; and the sound and just doctrine 
now is that the death of a corporation no more impairs the obligation of its 
contracts than does the death of a natural person, but that its assets remain 
a trust fund or pledge for the payment of its creditor? and shareholders, and 
that a Court of equity « ill lay hold of those assets by its receiver or otherwise 
and that they are duly collected and justly applied; 10 Cyc., p. 1320.

Shareholders are creditors of the corporation on its winding- 
up or dissolution after the payment of all its other obligations.

I adopt this view of the law ami hold that the plaintiffs might 
properly bring the action.

If this opinion is accepted the judgment of this Court will go 
as already st ate< 1 A ppeal dism issed.

Re EADES ESTATE
Manilolm Kiny's Hench. Mnthirs, (’.J.K.H. February id. 1917.

Conflict or laws tfj I K -20)- Bankruptcy Act Lex domicilii.
The real and personal property, situated in Canada, of a person 

domiciled in England, when adjudicated a bankrupt under the English 
Bankruptcy Act, as well as the property acquired by him after the 
adjudication and prior to his discharge, hut not properly acquired 
after the hiss of his Knglish domicile, vests in the Knglish trustee in 
bankruptcy. (Critical review of authorities.)

Action by official receiver acting under the Knglish Bank­
ruptcy Act to recover assets from the administrator of an un­
discharged bankrupt.

Pitblado, K.C., for official receiver in bankruptcy; //. ,/. Sym­
ington, K.C., for Canadian creditors; C. S. A. Rogers, for Jane 
James et al.; F. Kent Hamilton, for National Trust Co.

Mathers, C.J.K.B.:—Prior to March 22, 1800, the testator 
W. S. Hades was a merchant carrying on business at Bristol. 
England. On that date a receiving order in bankruptcy was 
made against him, and on the 31st of that same month he was 
adjudicated a bankrupt.

Hades was a married man, but in 1891 he left his wife, and 
thereafter until his death lived with one Jane James, first in 
England and afterwards in Mnnitol>a.

In 1894 the testator and Jane James left England and came 
to Canada, and neither of them ever returned. About that time 
he commenced business as a merchant at Garson in this province, 
and was moderately prosperous. In this province Jane James 
was introduced as, and was always known as, his wife. 1 do not 
regard that fact as at all material, but as she seems to think 
it important, I see no objection to stating it.
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MAN. In 1900 lie made a will by which he divided hie estate equally
K. B. between his lawful wife, Jane James, and his brother.

Hk

IÏhtatk.

On August U, 1912, he made another will. By this last will 
he left $2,(100 to Jane James, $2,000 to his wife, who, apparently__

Mstbers,
, C.J.K.B

r

unknown to him, was then dead, and the residue of his estate to 
the official receiver in liankruptcy. He died alsiut the end of
August, 1912. This last will was admitted to probate, and the
National Trust Co. was appoints! administrator with the will 
annexed.

The estate consists of real estate in Manitoba, valued at $10,- 
215, and personal estate, also in this province, to the value of 
*7,817.

At the time of his death the testator owed debts contracted 
in Manitolia to the amount of $3,508, not including the claim of
Jane James.

The testator's English liabilities at the time of his bankruptcy 
amounted to £9,905, and his estate paid only £1,437. The English 
liabilities still unpaid are largely in excess of the total value of his
Canadian estate. Eades never obtained a discharge in bank­
ruptcy, and he was at the time of his death an undischarged 
bankrupt. The official receiver in bankruptcy claims the estate.
The claim is contested by the Canadian creditors and by Jane
James.

By consent of all parties the limiter was dealt with as though 
a statement of claim had been issued by the official receiver 
against the administrator, Jane James, and the Canadian credi­
tors, claiming that the assets of the testator be handed over to 
him, on the ground that Eades was an undischarged bankrupt, 
and a defence had been filed by all parties denying the official 
receiver’s right to the assets either under the Bankruptcy Act of
1883, or in any other way. All the facts were expressly admitted, 
except the Canadian domicile of Eades; but I assume that was 
intended to be admitted.

It was stated by counsel that an answer was required to 3 
questions, namely: 1. Does the English Bankruptcy Act, 1883, 
which was in force when Eades became a bankrupt, and which re­
mained in force until after his death, apply to Manitoba so as to 
vest in his trustee: (1) real estate; (2) personal estate, acquired in 
Manitoba? 2. If either the real or personal property, or both,
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did vest in the trustee, what, if any, are the rights of the Canadian MAN-
creditors? 3. If the trustee is not entitled to the Manitoba estate, K. B.
what are the rights of the English creditors as to proving against
the estate here? Kadks

• Estate.
The case was ably argued by counsel for the official receiver, ----

and for the Canadian creditors, and for the administrator and ffft. 
Jane James.

The first question really involves 3 others, and for the sake 
of convenience, I shall discuss these; in their logical sequence.
They are (1), assuming that Eudes had had property, both real 
and personal, in Canada at the time of his bankruptcy, would 
such property have vested in the trustee? Assuming that after 
his bankruptcy and (2 before) (3 after) he lost his English domi­
cile he acquired both real and- personal property in Canada, and 
assuming also that no such question arose as was ipvolved in 
Cohen v. Mitchell, 25 Q.B.D. 202, hereafter referred to, would such 
property have vested in the trustee?

Dealing then with subdivision 1 of the first question, 1 pro­
pose to inquire whether colonial property in existence at the time 
a debtor is declared a liankrupt under the Act of 1883 vests in the 
trustee.

In the first place," it is conceded that the Inqicrial Parliament 
has power to legislate for all the British Dominions, including 
Canada. The idea was at one tune entertained by some Judges 
that the provisions of the B.N.A. Act of 1807, which reserved to 
the Dominion and the several provinces, respectively, power to 
exclusively make laws in relation to certain named subjects, 
were equivalent to a renunciation by the Imperial Parliament of 
the right to legislate concerning these subjects: Per Draper, C.J.,
Keg. v. Taylor, 30 U.C.Q.B. 183, at 220; Holmes v. Temple, 8 Que.
L.lt. 351; Nicholson v. Baird, N.B. Eq. Cases (Trueman) 195.
It was not denied that the right still remained, but it was con­
tended tliat subsequent Imperial legislation should be construed as 
not intended to interfere with the powers so granted. It has, 
however, long since been settled tliat the exclusive legislative 
powers granted to the Dominion and the several provinces by 
the Act of 1807 relates only to the exercise of these powers, as 
between the Dominion and the several provinces, and was not 
intended as a surrender of power by the Imperial House: Keg.

22— 3 D.L.R.
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v. College of Physicians and Surgeons, 44 U.C.Q.B. 564; Smiles v. 
Bedford, 1 A.R. (Ont.) 436; Maritime Bank v. Stewart, 13 P.R. 
(Ont.) 86,262,491, 20 Can. S.C.R. 105; Bird v. Stewart, 35 N.B.R. 
568; 1-cfroy’s legislative Powers in Canada, 210 et seq.; Clement’s 
Canadian Constitution, 62 et seq.

It was also conceded that, according to English jurisprudence, 
the lex loci rei sitae governs exclusively as to the tenure, the title 
and the descent of real estate, and that the Imperial Parliament 
cannot by legislation transfer the title to real estate in a foreign 
jurisdiction : Cockerell v. Dickens, 3 Moo. P.C. 98; and neither can 
a foreign country by such legislation pass the title to land situate 
in British Dominions : Macdonald v. Georgian Bay Lumber Co., 
2 Can. S.C.R. 364 at 367. Nor does land in one British colony 
pass under a bankruptcy in another: Ex parte Beltle, 14 N.Z.R. 
129.

It is an equally clear proposition, not only by the law of Eng­
land but of every country in the world where law lias the sem­
blance of science, that personal property has no visible locality, 
but that it is subject to that law which governs the person of the 
owner : per Lord Loughborough, Sill v. Worswick, 1 H. Bl. 665 at 
690 (1791). By a fiction common to the jurisprudence of most 
countries, personal property is supposed to be located in, and 
subject to the jurisdiction of, the country where its owner is 
domiciled. This general proposition is subject to certain excep­
tions, one of which is that a nation within whose territory any 
personal property is actually situate has an entire dominion over 
it while therein in point of sovereignty and jurisdiction as it has 
over immovable property : Story’s Conflict of Laws, par. 550, 
cited in Dulaney v. Merry, L.R. [1901] 1 K.B. 536 at 540. See 
also remarks in Re Hermanos, 24 Q.B.D. 640.

The principle of international law is perfectly clear and simple 
when rightly understood. No legislature can directly affect the 
title to property situate beyond the boundary of the territory 
which it represents. In the case of land, whose locality is always 
fixed and immovable, its title can only be affected by laws enacted 
by the legislative body having jurisdiction over that locality; 
neither can the title to personal property be directly changed or 
affected by extra-territorial legislation; but, by a benevolent 
fiction, moveable property is in law supposed to follow the domi-
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cile of its owner, and to lie situate in the country of his domicile, 
whatever its actual situs may lie.

Under an English Bankruptcy Act, the property in a foreign 
country of a bankrupt domiciled there would not pass to the 
trustee because the Imperial Parliament cannot by legislation 
affect the title to property beyond the limits of the Empire. 
If a foreigner had an English domicile and liecamc bankrupt in 
England, his personal property situate in a foreign country would 
pass to the trustee, not because of any English law, but by the 
law of the comity of nations, but not so his foreign real estate. 
That was the principle upon which were decided such cases as 
Cockerell v. Dickens, 3 Moo. P.C. 98 (13 E.U. 45); Macdonald 
v. Georgian Bay Lumber Co., 2 Can. 8.C.H. 304, and Bx parte 
Betlle, 14 N.Z.R. 129.

During the argument, it was assumed by all |iartics that 
Eades had acquired a Canadian domicile. As a person can have 
but one domicile at the same time it necessarily follows that he 
had lost his English domicile. As the argument proceeded upon 
this assumption, 1 propose to assume it to lie the fact without 
further inquiry. In any event I think the circumstances of 
Eades’ residence here made a proud facie case in favour of a 
Canadian domicile : Bruce v. Bruce, 2 Bos. & Pul. 229.

While it is perfectly clear that the Imperial Parliament has 
power to legislate for the colonies, it is also clear that an Act of 
the Imperial Parliament should not lie held applicable to a colony 
having legislative powers of its own, unless it is made so cithe.- 
by express language or by necessary intendment.

The circumstances from which it may be implied that an 
Imperial Act, not expressly made applicable to the colonies, was 
nevertheless intended to embrace them, were stated by the Privy 
Council in Callender v. Colonial Secretary, [18911 A.C. 460. Lord 
Hobhouse there laid it down (p. 466) that,

If a consideration of the scope and object of a statute leads to the con­
clusion that the legislature intended to affect a colony, and the words used 
arc calculated to have that effect, they should he so construed.

In Callender v. Colonial Secretary, supra, hereinafter referred 
to, as the Lagos case, it was held that the Bankruptcy Act of 
1869 applied to the Colony of Lagos, so as to vest the bankrupt’s 
real estate situate in that colony in the English Bankruptcy 
Trustee. There was nothing in the Act of 1869 which expressly
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MAN' stated that property out of England was intended to be affected. 
K. B. It did, however, provide that all property belonging to or vested

Hc in the1 bankrupt at the commencement of the bankruptcy should
Estate divisible amongst his creditors. Other sections (73, 74 * 76),

---- however, shewed tliat it was to have operation in the whole British
cjjcS: Empire. It was pointed out that the previous Act of 1849 in

express terms vested in the bankrupt’s assignees, his lands "in 
England, Scotland, Ireland, or in any of the Dominions, planta­
tions or colonies belonging to Her Majesty, ’ ' and that by the subse­
quent Act of 1883, the property which is passed to the trustee 
includes property “whether situate in England or elsewhere.” 
It was also pointed out that the Scotch and Irish Acts were by 
their express language Empire wide in their operation. No 
reason, it was said, could be assigned why the English Act of 1869 
should be governed by a different policy from that which was 
directly expressed in the Scottish and Irish Acts, and in the Eng­
lish Acts immediately preceding and immediately succeeding. 
Lord Hobhouse said:—

It is a much mon: reasonable conclusion that the framers of the Act 
consideml that in using general terms they were applying their law wherever 
the Imtx-riai Parliament hud jiower to apply it; and their Lordshijis hold 
that then* is no good reason why the literal construction of the words should 
be cut down so as to make them inapplicable to a colony : p. 467.

All the reasons given by the Privy Council for holding that 
the Act of 1869 applied to the colonies are applicable to the 1883 
Act, and besides there is the additional reason that by the latter 
Act the property which is to be divisible amongst the bankrupt’s 
creditors includes “every description of property, whether real or 
personal, and whether situate in England or elsewhere." In fact, 
the Privy Council in the Lagos case appeared to think that there 
was no doubt about the application to the colonies of the 1883 
Act, and Lord Hobhouse assuming that it does so extend uses 
that fact as indicating the general policy to lie to make bank­
ruptcy Acts applicable wherever the Imperial Parliament had 
power to apply them. Lagos, however, was a Crown Colony, 
with very limited, if any, legislative powers of its own; and while 
the Lagos case conclusively establishes that the Bankruptcy 
Act of 1883 does apply to such a colony so as to vest in the 
English trustee appointed under the Act, all the property 
therein, both real and personal, which belonged to, or was 
vested in, the bankrupt at the commencement of the bankruptcy,
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it cannot be regarded as a binding authority that the Act has MANl 
equal operation as to property situate in the self-governing dom- K. It. 
inions. Indeed, Westlake, in his book on Private International |tK 
Law, 5th ed., 182, gives it as his opinion that immovable property
situate in one of the British self-governing overseas dominions, ----
cannot be deemed to pass by an English bankruptcy through ci'ius 
the mere force of the British legislation. Other text-writers, 
however, do not share Mr. Westlake’s opinion, but adopt the view 
that the English bankruptcy legislation applies indifferently 
to all the colonies: Williams, Bankruptcy (1914), 1; 2 Hals. 6, 8,
153. The views of the latter are, I think, borne out by the de­
cided cases, as well as by numerous dicta of very distinguished 
Judges.

The first case I shall refer to is Ellis v. McHenry (1871), L.R.
6 C.P. 228. Two actions were brought in England by the plain­
tiff, whose domicile was Upper Canada. One action was upon 
a judgment recovered in the Court of Queen’s Bench for Upper 
Canada, upon a contract made and wholly to be performed there.
The other action was founded upon the original cause of action 
upon which the Canadian judgment had lieen recovered. After 
the original cause of action arose, and before the judgment re­
covered in Canada, a composition deed was entered into in Eng­
land between the defendant and his creditors pursuant to the 
English Bankruptcy Act, 1861. The deed was duly executed, 
so as to be binding upon the creditors, who had not executed it, 
and it thereupon operated under the Act as a discharge in bank­
ruptcy. The plaintiff, who had not executed the deed, sued the 
defendant in Upper Canada. The defendant did not, as he 
might have done, plead to such action the composition deed 
referred to, and the plaintiff recovered judgment. The plain­
tiff then sued in England, both upon the Canadian judgment, 
and upon the original cause of action. To each of these actions 
the defendant pleaded the composition deed referred to. The 
plaintiff replied in each case that when the contract was made and 
ever after the plaintiff had been domiciled in Canada, and that 
the contract was made and wholly to be performed in Canada, 
and the works executed and the money paid there. The question 
was argued upon demurrers to these replications. The Court said 
that the discharge was created by an Act of the Imperial Legis­
lature, which, like the previous Bankruptcy Acts, was of general
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application, and operated as a general discharge of all délits, 
including those contracted in Canada. It was therefore a good 
answer to the second action, and would have lieen a good answer 
to the first had it been pleaded. Not having lieen pleaded in 
Canada it could not lie pleaded to the judgment recovered there.

This case does not deal with the vesting of property, but 
one of the reasons given for holding the discharge effectual in 
Canada was that it was “only consistent with justice to do so 
in the cast? of bankruptcy, as the debtor is thereby deprived 
of the whole of his projierty wherever it may be situate, subject 
to the s]H?cial laws of any particular country, which may be able 
to assort a jurisdiction over it.” This can only mean that the 
understanding of the Court was that Canadian property vested 
in the trustee under the English bankruptcy.

In New Zealand Loan Co. v. Morrison, 11898) A.C. 349, the 
question in dispute was as to whether or not the English Joint 
Stock Companies Arrangement Act, 1870, applied to Victoria. 
Lord Davey, in delivering the judgment of the Judicial Committee 
holding that the Act did not apply to Victoria, used this lan­
guage:—-

Nor do their Ixirdshipe think Hint any assistance is to be derived from 
what has been held with regard to the application of the Bankruptcy Acts 
to the Colonies. It has lieen decided that by the express words of the Bank­
ruptcy Acts, all the property, real and |terminal, of ah English bankrupt 
in the colonics, ns well as in the United Kingdom, is vested in the assignees 
or trustees. Their title must, therefore, receive recognition in the Colonial 
Courts, from which it has been considered to follow that the bankrupt, being 
denuded of his pro|>erty by the English law, is also entitled to plead the dis­
charge given him by the same law (p. 358).

Thun conics the Lagos case, supra. Lord llobhouse there re­
ferred to the self-governing dominions and suggested that a 
question might arise with respect to such dominions as not only 
had been given power to enact bankruptcy legislation, but which 
had actually exercised the power. He apparently saw no diffi­
culty in applying the Act to a self-governing dominion in which 
such legislation had not been adopted.

Counsel for the local creditors contended that the principle 
of the Lagos case should be strictly limited to property located in 
a Crown colony such as Lagos was, and should be treated as in­
applicable to other dominions whose circumstances were not 
exactly parallel, because the Privy Council had, he said, in two
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previous cases, decided that the English Bankruptcy Acts did not **AN. 
extend to the colonies. K. B.

The two cases to which counsel referred are Cockerell v. Dickens, |lK 
3 Moo. P.C. 98 (1810); 13 E.U. 45, and liunny v. Hurt, 11 Moo. Kadkh

I tiT à r v
P.C. 189 (1857); 14 E.K. «17.

I have read l>oth these eases with some care, and have failed cïiSt 
to discover in either of them anything at all in conflict with the 
general principles enunciated in the Lagos case.

Cockerell v. Dickens decides that real estate situate in Java, 
which is not a British colony, l>ut one of the dependencies of the 
Kingdom of Holland, belonging to a man domiciled in Bengal, 
did not pass to the assignee by his bankruptcy in Bengal. It 
also decided that personal estate of the bankrupt, situate in 
Sumatra, also belonging to Holland, did pass to the assignee.
Parke, B., who delivered the judgment, made some observa­
tions to indicate his opinion to l>e that if Java had been British 
territory, the real estate there situate would have passed. He 
said, at p. 133:—

Under the general assignment made by Palmer A Co. (the bankrupts) 
of all their property which would operate wherever, but not elsewhere, the 
Imperial Parliament could give the law, it certainly would not pans unless 
the law of Java made such conveyance, being in the Knglish form, operative.

It was not disputed that the personal estate situate in Sumatra 
did pass, as it followed the law of the domicile of the bankrupt.

All this case then decides is, that real estate, situate in a 
foreign country, of a bankrupt whose domicile is in India, does not 
pass to the assignee under the Indian Insolvent Act; a fortiori, 
it would not pass to the assignee if his domicile was foreign.

In Clark v. Mullick, 3 Moo. P.C. 252, Lord Brougham said, 
at p. 279:—

It is not denied that un assignment vulidlv made under a commission 
here has the effect of currying to the assignee a tight to sue in India for debts 
due to the bankrupt. This follows from all the rights of the bankrupt being 
vested in the assignees- vested in him by operation of the bankrupt laws 
as effectually as if he had himself made a voluntary transfer of them g<»od 
by the law of the country where it was executed.

The converse case to Cockerell v. Dickens was decided in 
Macdonald v. Georgian Day Lumber Co., 2 Can. S.C.H. 394, where 
it was held that land in ( anada did not pass to the trustee under a 
United States bankruptcy.

In the report of the other case Hunny v. Hart, 11 Moo. P.C.
189, the headnotc is entirely misleading. It says: “The English
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Bankruptcy Consolidation Act, 12 and 13 Viet. eh. 100, doe not 
extend to the Colony of New Zealand,” whereas the decision in 
effect was that that Act did extend to New Zealand. The facts 
were briefly these, the appellant Bunny who had lieen carrying 
on business in Kngland. Iiceamc financially involved and in 1853 
left Kngland and went to New Zealand, where he willed and 
acquired Isith real and jiersonnl estate. In 1855 he was adjudged 
a bankrupt in Kngland. The respondent Hart, acting under the 
warrant of the bankruptcy commission, later in that same year 
took possession of the apjicllant’s real and personal property in 
New Zealand. The ap]iellant then brought an action of tres|)ass 
against the respondent in the New Zealanil Supreme Court. The 
resjiondciit pleaded the Knglish bankruptcy of the appellant, and 
justified under the commission's warrant. The appellant by way 
of replication denied the liankruptcv, disputed the petitioner's 
debt, his trading anil act of liankruptcv. The appellant made 
profert of the proceedings in bankruptcy, and submitted that the 
same were conclusive and must l)e so held by the Supreme Court 
of the colony unless ami until the adjudication in bankruptcy was 
annulled by proceeding* for that purjrose taken in Kngland. 
The Supreme ( lourt adopted this view but gave leave to appeal to 
the Privy Council. On the ap|>cal coming on there, the Board 
suggested that the ap]>eal stand over until the appellant should 
present a petition to annul the adjudication in liankruptcy. 
This course was adopted. Upon the jietition coming on the 
Lord Justices intimated an opinion against granting it. The 
ap|)cllant then asked leave to test the adjudication by an action. 
This leave was granted, but the action was not brought. later 
the apireliant was permitted to withdraw his apjical. If the 
Knglish Bankruptcy Act did not apply to New Zealand so as to 
vest in the trustee or assignee the New Zealand property, the 
adjudication would have afforded no defence to the action of 
trespass brought in the Courts of New Zealand for selling the 
New Zealand property under the liankruptcy commission’s war­
rant. It was, however, treated by all the Courts as a good de­
fence which could only lie got rid of by annulling the adjudica­
tion in Kngland. /funny v. Hart, supra, was decided under the 
Bankruptcy Act of 1849, which in express terms extended to the 
" Dominions, Plantations and Colonies lielonging to Her Majesty,' ’ 
and it would have been surprising indeed to find that any Court
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had decided that an Imperial Act so worded did not apply to one ****** 
of the colonies. K. B

Mr. Symington also cited two Canadian eases in support Itc 
of his contention, that the Canadian property of an English 
bankrupt does not upon the adjudication there vest in the trustee ^ —
or assignin'. The earliest of these eases in [mint of date is Fratrr c J K B
v. Morrow, 3 Thom., Nova Seotia, 232 (1858). As in the case 
of Bunny v. Hart, this case was a division upon the Act of 1849, 
and if it was to the effect that that Act did not apply to Nova 
Scotia, as the headnote indicates, it would pre-suppose a lack of 
appreciation of the express language of that Act. The headnote 
of the report is to the effivt that “A party can attach debts of an 
English bankrupt after the fiat of liankruptcy is issued. " A read­
ing of the case as reported, however, shews that the decision of the 
Court was the very reverse of what the headnote says it was.
The decision of the Court really was that a debt due to an English 
bankrupt after the fiat of bankruptcy had been issued can not lie 
attached by a creditor of the bankrupt. The report sets out t hat 
on Novcmlier 17, 1857, the defemlant hail lieen adjudged a bank­
rupt in England. On the 23rd of the same month, ti days after 
the adjudication in bankruptcy, the plaintiff obtained an order 
attaching a debt alleged to la- due from one Purvis to the defend­
ant. If the Bankruptcy Act applied to Nova Scotia the debt 
was then due to the trustee and not to the defendant. A rule 
am was moved to set the attaching order aside. The motion was 
opposed upon the ground that the Bankruptcy Act did not apply 
to the colonies. Bliss, J., who delivered the judgment, said that 
there was a decision on the very point on an appeal to the Privy 
Council: Hill v. <loodaU, 3 Murd. Epit. 149. He added: “The 
case is so clear that there cannot lie a question upon it." Then 
follows this note: “The rule must be made absolute." That is to 
say the attaching order was set aside upon the ground, because no 
other was argued, that the adjudication in bankruptcy had vested 
the debt due from Purvis in the trustee, and there was nothing 
upon which the attaching order could operate. This case as well 
as Hill v. Goodall referred to in the judgment are digested in 
Congdon’s Nova Scotia Digest, 1890, 1304, under a note that a 
party cannot attach a debt due to an English bankrupt after 
fiat of bankruptcy is issued.
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MAN. The next cast1 ,u|s>n which counsel for the local creditor»

it,'

f

K. B. relie» is Nickalton v. Haird, N.B. Kq. C'a». 103. This in a case 
IIdecide'd upon the Bankruptcy Act of 1800, and in it Palmer, J., 

!»tat" U111,1 claliorutc opinion, arrives at the conclusion that neither th
---- real nor the personal property in Canada of a domiciled ( 'anadian

' who has not resided in Kngland vests in the bankruptcy trustee, 
U|miii his lieing adjudicated a bankrupt in Kngland. The essential 
facts of this case were these: Three brother», (lilliert, James and 
(lorlmm Sleeves carried on business in partnership at St. John 
in New Brunswick, and at Liverpool, Kngland. The Liverpool 
business was conducted under the name of Sleeves Bros. & Co. 
by (iilbert, who resided in Kngland, and the St. John business 
under the name of Sleeves Brothers, by James and (lorham, 
neither of whom hud ever been in Kngland. The Liverpool house 
la'came insolvent in 1882, and James and (lorham cabled (lilliert 
to file a petition in bankruptcy, which he did, and they were ad­
judicated bankrupts on July 4, 1882, and the plaintiff was ap­
pointed trustee. The St. John house had local creditors, and 
sulwcquent to the adjudication in Kngland, Janies and (lorham 
executed an aasigmnent of their real and |)ersonal property to the 
defendant for the benefit of such creditors. The plaintiff brought 
this action for a declaration that he was entitled to Iwth the 
real and personal prnpert y of the memtiers of the firm in New 
Brunswick. The case was tried before Palmer, J., with the 
result stated. The Judge based his conclusion upon the wording 
of the Act itself, I racked by the improbability that the Itn|ierial 
Parliament would enact liankruptcy legislation applicable to 
Canada after the enactment of the B.N.A. Act of 181S7, by which 
it had delegated to the Dominion Parliament exclusive authority 
to make laws relating to that subject. At that time it had not 
been decided, as it afterwards was in the Logo» case, that the 
language of the Act of 1809 read in the light of the policy of [larlia- 
ment with respect to the subject of liankruptcy was sufficiently 
comprehensive to include the colonies. I-agos was, however, a 
Crown colony, to which the power of self-government liad not 
been delegated, and consequently, the argument of Palmer, J., 
founded upon the fact that Canada had been given full powers of 
self-government, including the enactment of bankruptcy laws, 
was not dealt with by the Privy Council in that case. 1 take it 
there would be nothing anomalous in holding that an Imperial

j ,I
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Act wliich applied to Lagos did not apply to ( 'anada, which was oo MAN.
differently circumstanced at the time it was passed. In fact, K It 
their Lordships in the Lagoa case anticipated the ]H>ssihility of |tK 
such a question arising with res|M‘ct to the self-governing Dorn- 
inions. Having arrived at the conclusion that the Act of 1869 t
was confined in its operation to Lngland, Palmer, J., held tliat in cVkh’
so far as the real estate of James and (iorham was concerned, it 
could only pass by the law of its locality, and as to their personal 
estate, it followed their domicile which was Canadian, and did not 
pass upon their 1 ankruptcy in Lngland. As to (îillierVs New 
Brunswick personalty, which would include his interest in the 
partnership real estate, He Kent County (las Co., [1909] 2 Ck.
195, it would pass to the trustee as his domicile was Knglish, 
but his individual real estate, situate in Canada, would not so 
pass. According to Nicholson v. Baird, N.B. Eq. (as. 195, if 
Hades had had at the time of his bankruptcy both real and per­
sonal estate in Canada, the personal estate would have gone to 
the trustee, Iwcause Hades' domicile was then English, but the 
real estate would have remained vested in the bankrupt. Even if 
Mr. Justice Palmer’s conclusion were correct that the personal 
property in (’anada of the debtor whose domicile was Canadian, 
did not pass by direct operation of the statute, it would now pro­
bably Ik* held to have passed by the rule of National Comity,
He Davidson's Settlement Trusts, L.R. 15 Eq. (’as. 383, and He 
Anderson, [1911] 1 K.B. 896.

As already pointed out, Nicholson v. Baird must l>e treated 
as overruled by the Lagos case unless the fact that Canada is a 
self-governing Dominion with the power to pass bankruptcy legis­
lation makes the Lagos caw inapplicable to (anada. In the 
first place, it is to lx* observed that by the judgment in that case it 
is not suggested that the existence in the colony of a jurisdiction 
over the subject of bankruptcy, which had not been used, would 
be any reason for holding the Imperial Act inapplicable. What 
is said is that:—

If the laws of a colony are Hitch an woulil not admit of a transfer of 
land by mere vesting order or mere np|>ointnient of a trustée, questions may 
arise which must he settled according to the circumstances of each case.
Such questions are s|iecially likely to arise in those colonies to which the 
Imperial legislature has deli-gated the power of making laws for themselves, 
and in which laws have (teen matte, with reference to bankruptcy (p. 46ti).

In the next place it has uniformly bem held in cases decided
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under the various Imperial Bankruptcy Acts that they applied to 
Canada to the extent at least of making a discharge thereunder in 
England a good discharge of a debt contracted in and payable in 
Canada. I have already referred at some length to the case of 
Ettii v. McHenry, L.R. 6 C.P. 228, in which it was held that a 
composition deed executed in England under the 18(11 Act was a 
bar to an action brought in Canada by a domiciled ( 'anailian for a 
debt contracted in Canada prior to the execution of the compoai- 
tion deed and |»yable in ( 'anuria. The same thing hari I wen held 
by the Supreme Court of New Brunswick under earlier Acts. 
Jouett v. Lockwood, 2 Kerr N.B. 674 (1844). Then we have the 
case of Maritime Bank v. Stewart, 13 1*.R. (Ont.) 86, 262, 491 
(1889). They had carried on business Iwth in England and Can­
ada. The defendants liad been adjudicated bankrupts in Eng­
land under the 1883 Act. The plaintiffs, a Canadian corporal ion, 
also in process of being wound up by its liquidator, filial its claim 
in the bankruptcy, and afterwards brought this action in Ontario 
for a claim which was included in the one tiled with the assignee. 
The debt sued upon hail been incurred in Camilla. The acting 
Judge in Bankruptcy granted an injunction restraining the liqui­
dator from proceeding with this action, and Buliacquciitly an order 
was made in this action by the Master in Chambers to stay pro­
ceedings perpetually. Upon appeal, Rose, J., afterwards Sir 
John Rose, sustaini'd the order. In his judgment he [Mints out 
out at p. 89 that it was conceded that by the effect of the assign­
ment

All the property of the debtor whether in England or in the colonies 
is vested in the assignee in bankruptcy in England.
The ease was then argued before a Divisional Court, composed of 
Falconbridge and Street, JJ., reported in the same volume at p. 
202, and again the order was sustained. I quote from the head- 
note which correctly summarises what was said in the judgment:—

An English bankruptcy carries all the real and personal property of 
the bankrupt in any part of the British Dominions, I he theory of the English 
Bankru|itcy Acts being that when once a forum has been established for the 
winding-up of an estate it is exi>edient that the whole property of the bankrupt 
should be brought there in order that it may be ratably divided amongst 
all his creditors and the assets of the bankrupt having been thus taken away 
from him creditors will not be allowed to harass him with unnecessary liti-

Next the case was taken to the Court of Appeal, p. 491, with 
the same result. 1 would infer from the judgments there
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delivered that all the Judges agreed tliat the Canadian property 
had vested in the bankruptcy trustee hut only two of them, 
Hagarty, C.J., and Burton, J.A., discussed the question. The 
former, after referring to the various sections of the Act, says, 
at p. 494:

Il appears lu me that the Impérial Art Here warily must extend to all 
the Quern's Dominions in its dealings with a bankruptcy properly within 
and finally determined under its powers. I draw this conclusion from a 
careful iierusul of its numerous provisions. It discharges the debtor from 
all claims provable under it. and it. is clear that the plaintiff's claim was so 
provable. 1 have quoted the clauses which bear most directly on this con­
clusion. All the defendant’s prqierty in Canada ami elsewhere In the Queen's 
Dominions will pass to the trustee for the benefit of creditors. Nee. f>4. with 
Ms sub-sections, shows this.

Burton, J.A., at p. 497, says:—
It is true that so far as one can judge the proceedings in these actions 

do not seem to promise any profitable results, in as much as the property 
of the bankrupt is vested in the trustee, and out of the reach of an execution, 
and as at present advised, a discharge if granted by the Bankrupt Court in 
Kngland would be a bar to the recover}' or the enforcement of a judgment 
here.

Finally, thv ease came before the Supreme Court, 20 Can. 
S.C.K, 10Ô, hut unfortunately it went off there on a preliminary 
objection to the right of appeal to that Court.

The latest < anadian ease to which I have lieen referred is 
Ford v. Stewart (1901 ), 35 X.B.R. 508. In that ease the full ( 'ourt 
of New Brunswick, consisting of 0 Judges, unanimously held that 
the discharge of the defendant under the 1883 Act in Kngland 
was a bar to an action in New Brunswick upon a promissory note 
made by the defendant in that province before the adjudication in 
bankruptcy and payable then; to the plaintiff who was a domiciled 
subject of the United States. Although not called upon to over­
rule \icholson v. Baird, N.B. Eq. Cas. 195, both of the Judges 
who took irnrt in the judgment expressed opinions unfavourable 
to the decision in that case, and there is no doubt they would have 
overruled it had it been necessary to do so. Tuck, C.J., said:—

I <lo not agree with Judge Palmer’s reasons nor with his conclusion», 
which are entirely contrary to the judgment of I<ord Davcy in the case of the 
New Zealand Loan and Mercantile Co. v. Morrison, (1898] A.C. 849, 
and Barker, J., olwcrvcd tliat it was “at variance with the Judicial 
Committee of the Privy Council in Callender v. Colonial Secretary 
of Lagos, supra.” In none of these cases was the (’ourt called 
upon to pronounce upon the precise point as to whether or not the
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MAN‘ Imperial Bankruptcy Acts operated so as to vest property of 
K. H. the bankrupt situate in a colony in a trustee under the Act, but all
pK of them were decided upon the ground that by the adjudication in

Estate bankruptcy, the bankrupt had been denuded of his property, 
real and jH*rsonal, whether in Canada or elsewhere, and it would 

c* k b be highly unjust to take from him his colonial property, and still 
leave him liable for his colonial debts. The fact that Canada 
had jKjwer to legislate on the subject of bankruptcy was urged 
u]>on the Court in Ford v. Stewart, supra, and also in Maritime 
Bank v. Stewart, supra, as a reason why it should be held that the 
1883 Act dfd not operate in Canada. Rose, J., pointed out that 
there was no Bankruptcy Act in Canada, and Barker, J., referring 
to that argument (35 N.B.R., at 580), says:—

I cun not see that the Act of 1883 either interfered with any existing 
legislation in Canada or any right to pass any in regard to bankruptcy. It 
simply contains provisions common to all Knglisli bankruptcy legislation, 
the effect of which is to vest in the bankrupt's trustee for distribution amongst 
his creditors all his leal and |iersonal projierty in England or elsewhere, 
within the jurisdiction of the Imperial Parliament, and in return to discharge 
him from liability for all debts provable in the bankruptcy, so that in all 
Courts subject to the same jurisdiction such discharge can lie pleaded as 
an answer to any action for the recovery of any such debt. ,

There is nothing in the 1883 Act itself to indicate that it was 
to operate only in those overseas Dominions upon which powers of 
self-government had not been conferred, and with the exception of 
Nicholson v. Baird, I have I>een referred to no ease* in which such a 
distinction has been drawn. Ford v. Steivart, and Maritime Bank 
v. Stewart, are to the effect that such a distinction does not exist, 
and Lord Davey was also evidently of the same opinion judging 
from his statement in New Zealand Loan Co. v. Morrison, [1898] 
A.C. 349. In addition to the al>ove I desire to refer to two cases 
decided by the full Court of Victoria, at a time when that colony 
had not only achieved self-government, but had actually enacted 
bankruptcy legislation of its own. The cases to which I refer 
are Federal Bank v. While, 21 V.L.R. 451 (1895), and Niven v. 
Grant, 29 V.L.R. 102 (1903). In both of these cases it was held 
that l>oth real and personal property in Victoria of a person 
adjudicated a bankrupt in England under the Act of 1883, vested 
in the trustee. In Federal Bank v. White, that much was con­
ceded, but it was argued that every part of the Act was not in 
force. The Court agreed that only property which was the
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bankrupt's own vested and that suli-scc. (39) see. 44 was not in 
force.

It was conceded that all the personal property of a bankrupt 
with an English domicile would iiass to the trustee u|xm his ad­
judication in England, hut it was argues I that the title to real 
estate of the bankrupt in Canaila living subject only to the law of 
the locality where it is situate would not »o vest; the term locality 
in the maxim include any place within the confinie of the Brit­
ish Empire The matter, however, is concluded by the judgment 
in the Lagon case. I, therefore, am of the opinion that if Eades 
had had either real or personal estate in Canada at the time of 
hie liankruptcy, all such pro|icrty would have vested in his trustee.

The next question is as to after-acquired property, the prop­
erty of an undischarged bankrupt acquired after his bankruptcy 
and while he still retained his English domicile, or remained 
subject to the jurisdiction of the English Bankruptcy Courts. 
Sec. 44 of the Act provides that the property of the liankrupt 
divisible amongst hie creditors "and in this Act referred to as 
the property of the liankrupt," shall comprise “all such property 
as may lielong to or be vested in the liankrupt at the commence­
ment of the bankruptcy, or may lie acquired by or devolve on him 
before his discharge. " Sec. 54 provides that "the property of the 
liankrupt" shall immediately vest in the official receiver until 
a trustee is appointed, and on the appointment of a trustee shall 
forthwith pass to and vest in the trustee. What is to vest, there­
fore, is “the property of the liankrupt," and sec. 44 says that 
"the property of the liankrupt divisible amongst his creditors" 
and in this Act referred to as the “property of the liankrupt" 
il to consist amongst other things of "all such property as may 
belong or to lie vested in the bankrupt at the commencement of the 
bankruptcy, or may lie acquired by or devolve on him after hie 
discharge." It was argued that sec. 54 vests in the trustee 
only the property of the bankrupt at the time of the adjudication, 
but it will be noticed that sec. 44 defines “the property of the 
bankrupt divisible amongst his creditors" and expressly inserts 
the words "and in this Act referred to as the property of the 
bankrupt.” There is no room for doubt that the phrase “pro­
perty of the bankrupt" as used in secs. 44 and 54 means the 
same thing. The latter section says the "property ef the I tank-
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rupt” vests in the trustee upon his appointment, and sec. 44 
makes it clear that the “property of the bankrupt” which by 
sec. 54 vests in the trustee includes after-acquired property. 
This reading of the statute is fully borne out by the cases, Re 
Clark, [1894] 2 Q.B. 393, New Land Development Co. and Gray, 
[1892] 2 Ch. 138, Bird v. Philpot (1900), 1 Ch. 822, Official Receiver 
v. Cooke, [1906] 2 Ch. 661.

The words of the statute were interpreted as meaning some­
thing less than a literal interpretation of its language would imply 
by the Court of Appeal in Cohen v. Mitchell, 25 Q.B.D. 262, and 
the rule was there laid down "until the trustee intervenes, all 
transactions by a bankrupt after hie bankruptcy with any person 
dealing with him bond fide and for value in respect of his after- 
acquired property, whether with or without knowledge of the 
bankruptcy are valid as against the trustee. ” In Hunt v. Fripp, 
[1898] 1 Ch. 675, the rule was applied to a bond fide equitable 
assignment for value of an interest which the liankrupt had ac­
quired under his father's will after his bankruptcy; in He Beh- 
rend's Truet, [1911] 1 Ch. 687, it was applied to a settlement made 
on marriage by an undischarged bankrupt of after-acquired prop­
erty. Although the rule as given in Cohen v. Mitchell, supra, 
is wide enough to include all kinds of after-acquired property, 
both real and personal, it was subsequently held in New Land 
Development Co. and tiray, [1892] 2 Ch. 138, Bird v. Philpot, [1900] 
1 Ch. 822, and Official Receiver v. Cooke, [1906] 2 Ch. 661, that it 
had no application to after-acquired real estate, and that an un­
discharged bankrupt could not even liefore intervention by the 
trustee convey real estate acquired after the liankruptcy to a 
bond fide purchaser for value so as to give a good title to such 
purchaser as against the trustee.

The question of what “transactions" with an undischarged 
bankrupt could lie regarded as “dealing with him bond fide, and 
for value in respect of his after-acquired property" within the 
meaning of the rule in Cohen v. Mitchell, 25 Q.B.D. 262, was dealt 
with in He Clark, [1894] 2 Q.B. 393. That was the ease of an 
adjudication in liankruptcy, and a subsequent trading while still 
undischarged, and a second adjudication. The contest was as to 
whether the after-acquired property should be administered in the 
first liankruptcy for the benefit of the earlier creditors, or in the
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second bankruptcy for the benefit of the 2nd set of creditors. 
The Divisional Court composed of Vaughan Williams and Wright. 
•IJ.. decided in favour of the 2nd bankruptcy, but that derision was 
reversed by the Court of Appeal composed of Fsher. M.H., Smith 
and Davey, L.JJ., who held that the rase did not come within 
the rule in Cohen v. Mitchell. supra. l>eruuse then* hid lieen no 
dealing with the bankrupt for valuable consideration with resj>ect 
to the after-acquired property. The personal representative 
of a deceased bankrupt is in no I letter position except that he is 
protected in so far as he has administered the estate Indore the 
intervention of the trustee. The lieneficiarics, however, are not 
protected, nnd must return any portion of the estate paid to them. 
Re Bennett, \ \\W\ I K.B. 141».

Of course if the trustee or the original creditors stand by and 
allow the Iwnkrupt to trade, knowing as they must Is* presumed 
to know, that in order to trade, lie must necessarily take as well 
as give credit, they will not lie allowed to claim the property 
acquired by such trading to the prejudice of the subsequent 
creditors: Troughton v. (Utley, Ambl. <>30, Tucker v. Hernamnn, 4 
DcG. M. * <1. 3115. (43 K.R. 501), 22 L.J. Oh. 791; Enyelback v. 
Sixon, 44 L.J.O.l*. 396. L.R. 10C.P. 645 (1875); Butler v. Hobton. 
4 Bing. NX’. 290 0 838); Ex parte Tinker (1874). L.R. 9 Oh. 716: 
Shau' v. Hyett, 17 V.L.H. 612 (1891). These cases turned, how­
ever, not upon the construction of the Bankruptcy Act but solely 
and only upon the principle of estoppel. The trustee or the 
original creditors stood by and knowingly allowed the bnnknqrt 
to contract debts and it would l>e unjust and inequitable to permit 
them now to take the after-acquired property without first pay­
ing the debts incurred in its creation. It was attempted to in­
voke this principle on liehalf of the local creditors, but there is no 
evidence that either the trustee or any of the original creditors 
had any knowledge that Fades was carrying on business in Mani­
toba. The most that is sugg<>sted is that the trustee or his suc­
cessor, the Official Receiver, or the original creditors might have 
ascertained Fades’ whereabouts and what he was doing, had 
they exercised diligence to that end. That much, may. 1 think. 
I>e conceded, but Ej jmrte Ford; tie Caughey (1875), 1 Ch.D. 521. 
sh ws that the fact that the trustee made no inquiry if such was 
the fact raises no equity against him. In that ease Jeasel. M.K.. 
said, p. 529: —
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K. B. to look after an undischarged debtor, or that if they do not look after him, 

though they may not be aware of what he is doing, they are guilty of laches,
He

1 PATI

and their consent is equivalent to consenting to the debtor so dealing with 
the pro|>erty.

I refer also to Morris v. Human, 13 N.K.W ., L.R. Eq. 92 (1892).
Mathers,
C J K B That the claim of he subsequent creditors was, according to the 

principles of abstract justice, exceedingly strong, particularly 
where they had extended credit to the bankrupt without any 
knowledge of the previous bankruptcy, was admitted by all the 
Judges in He Clark, |1894] 2 (j.B. 393, but as the trustee had done 
nothing to raise an equity against him he was entitled to insist on 
his strict rights under the statute.

The foregoing cases put it beyond doubt th t as the law stood 
prior to the amendment o 1913, the after-acquired property 
of an undischarged bankrupt vested in the trustee, and he had a 
right to it unless, in the case of personul property, some third 
party had secured a claim upon it bond fide and for value before 
he intervened. They also establish that subsequent creditors 
had no legal claim to the property as against the trustee or to Ire 
paid their claims in preference to the original creditors, unless 
the subsequent trading was with the knowledge of the trustee 
—the onus of proving which was upon those who contested the 
trustee’s right.

The next point is as to property acquired by the bankrupt 
after losing his English domicile, or being otherwise subject to 
the jurisdiction of the English bankruptcy laws. This is the 
real and at the same time the most difficult point involved in 
this case. Upon all other points some assistance could Ire de­
rived from the decided cases, but I have found none with even a 
remote bearing upon this point.

As already pointed out, all the property of which Eades died 
possessed had Ireen acquired by him after he had lost his Eng­
lish domicile, and after he had ceased to Ire amenable to the 
English Bankruptcy Act. The official receiver claims a title to 
this property by direct operation of the statute. The claims 
of the administrator or of the local creditors based upon the rule 
in Cohen v. Mitchell, 25 Q.B.D. 202, or on the ground of estoppel, 
have already been disposed of. What remains then to consider 
is the title of the official receiver founded upon the statute. The
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official receiver asserts exactly the same claim to the Manitoba 
|iro|)crty as he would have to the property which existed at the 
time of the bankruptcy. He alleges that domicile has nothing 
whatever to do with the question. He argues that the statute 
vests in him all property acquired by or w hich devolves ujain the 
bankrupt More his discharge wherever he or it may lie located 
if within the British Dominions. ( in the other hand, it is |siinted 
out that according to sub-sec. (d) of see. ti of the 1883 Act, a |>eti- 
tion in bankruptcy can not lie presented against a [arson unless 
he is (1) domiciled in Kngland. or (2) within a year before the date 
of presentation he has ordinarily resided, or (3) had a dwelling 
house, or (4) place of business in England. It is plain that since 
the expiration of 1 year from the time when Eades took up his 
residenee in Canada, or from the time he lost his English domicile, 
whichever of these events is of the most recent occurrence, a 
bankruptcy petition could not have lieen presented in England 
against him. From these premises it was argued that liecause 
Eades was not within the jurisdiction of the English Bankruptcy 
Court when the after-acquired property came into existence, it 
did not vest in the bankruptcy trustee. In this connection a 
number of cases were cited illustrating how the literal wording of 
the Act has been restricted by the Courts, and confined in its 
operation within much narrower limits than its language inter­
preted literally would give it. Taken in the order of their dates 
the cases cited were Ex parle Crispin (1873), L.R. 8 Cli. 374; 
Ex parle Blain (1879), L.R. 12 Ch.D. .'22; Ex parte Pearson, 
[1892] 2 Q.B. 203, and Cooke v. Vogeler, |!901] A.C. 102. The 
first two cases named were decisions under the 1809 Act, which 
contained no definition of the term debtor, and the last two 
under the 1883 Act; in Ex parte Crispin, t>he debtor was a subject 
of and domiciled in Portugal, who had committed an act of bank­
ruptcy in England. It was argued that the word debtor must be 
confined to debtors subject to the laws of England, and that as 
( 'rispin was a foreigner and had left before the petition was pre­
sented against him, as was the fact, he had ceased to be subject 
to the laws of England, and no petition could he presented against 
him. Mellish, L.J., said in answer:—

We agree that the word "debtor" must he construed to mean "debtor 
properly subject to the laws of England;" hut we are of opinion that it is 
the act of bankruptcy anil not the petition which gives jurisdiction to the

MAN.

K H
H«



35ft Dominion Law Reports. 133 D.L.R.

MAN. Court of Bankruptcy, and that if a foreigner comes to England and contracts
|7* u debts in England, and commits an act of bankruptcy in England, he thereby

gives the Court of Bankruptcy jurisdiction over him. (p. 379.)
Hk In Ex itarte Blain, supra, an attempt was made to extend the

Estate. bankruptcy laws to two subjects of Chili domiciled and pennan- 
Mather. ently resident there, who had never been in England, but who wore 
c j.k.b. members of a firm carrying on business in England. The case 

came within the* Act, if it was to >e literally construed, but the 
Court held that the Act only applies to British subjects, and to 
foreigners who have made themselves subject to English juris­
diction. It also held that an act of bankruptcy must la* the per- 
aonal act of the debtor, and not Something done by a partner or 
an agent, unless specially authorized. As no such act had been 
committed by either of the alleged debtors, the Court had no 
jurisdiction to declare them bankrupts. In Ex parte Pearson, 
supra, the same doctrine was applied, and it was held that notice 
of a bankruptcy petition could not be served upon a subject of the 
United States, who had had a place of business in London. It 
was agreed by all the Judges that debtor in sec. 4 of the 1883 
Act was not enlarged by the negative provisions in sec. 6, and 
that the word as used in sec. 4 does not mean a debtor all the 
world over, but means only a debtor who is subject to the law of 
England, by being either a subject of the King of England or by 
being resident temporarily or permanently within the allegiance 
of the British Crown.

The facts in Cooke v. Vogeler, supra, were these. The respond­
ents were subjects of the United States, and resided and carried 
on business at Baltimore in that country. They also carried on 
business in London through a manager, and in England con­
tracted debts and acquired assets. They executed at Baltimore, 
an assignment for the benefit of the creditors, and the London 
manager gave notice to the plaintiffs that they could not pay. 
Belying upon the assignment and notice as acts of bankruptcy, 
the petitioner presented a petition. The case finally got to the 
Lords where Ex parte Crispin, Ex parte Plain, and Ex parte Pear­
son were approved and followed, and the petition dismissed. 
These cases are useful as shewing that the Act cannot be inter­
preted literally, but in many cases must be given a considerably 
restricted meaning, otherwise they are distinguishable, as they 
turned upon the foreign nationality of the debtor.
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None of them cover the precise point involved in this case, 
namely, does the Act of 1883 vest in the official receiver prop­
erty acquired in Manitoba by the bankrupt after his bankruptcy, 
and after he had lost his English domicile? Neither the amend­
ing Act of 1913, ch. 34, nor the consolidating Act of 1914, eh. 
59, throw any light on the matter. The former Act by sec. 11 
and the latter by secs. 39 and 47 give legislative sanction to the 
rule laid down in Cohen v. Mitchell, supra, as applicable to real 
as well as to personal estate, thus overruling Xew Lund Develop­
ment Assoe. and dray, |1892| 2 Ch. 138, and the cases which fol­
lowed it. They also modify the rule in He ( lark, [1894J 2 (LB- 
393, and the case it followed in Lx parte Lord, 1 Ch.D. 521, by 
providing that in case of a second bankruptcy the after-acquired 
property should vest in the trustee in that bankruptcy, subject 
to any bona fide dealing of the bankrupt with such property, 
and also subject to any disposition which the trustee in the earlier 
bankruptcy may have made of such property before the second 
bankruptcy came to his knowledge. Both Acts have left un­
touched the disposition of after-acquired property of an undis­
charged bankrupt who has neither made a bona fide assignment 
for value of his after-acquired property, nor has been a second 
time adjudicated a bankrupt. There can be no reason why 
subsequent creditors in the case of a second bankruptcy should 
be protected and the subsequent creditors in the event of the 
liquidation of the after-acquired estate upon the death of the 
bankrupt should not. The Act construed literally is wide enough 
to include Kudos' after-acquired property, but it clearly cannot 
receive a literal construction. For example, suppose Fades, 
instead of coining to Canada and acquiring a domicile and also an 
estate here had gone to the United States, or any other foreign 
country, and had become possessed of property thereafter having 
lost his English domicile, would it be contended that the Act was 
meant to vest such after-acquired property in the trustee? Of 
course not, because the property was, when it came into exist­
ence both in fact and in theory beyond the jurisdiction of the 
Imperial Parliament, and it will be presumed that the statute was 
not intended to operate where the Inqieria Parliament could 
not give the law. I do not mention the fact because I want to 
intimate a doubt as to the right of the Imperial Parliament to pass 
legislation affecting the title to property in ( 'anada, but merely to
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show that soino limitation must Ik* put upon the literal meaning 
of the words of the Aet respecting after-acquired property vesting 
in the trustee. Since a bankruptcy petition could not have been 
presented against Eades in England, it follows that if the English 
creditors are entitled to these assets, they will lx? getting the bene­
fit of assets which they could not have availed themselves of under 
bankruptcy proceedings taken in England at any time during 
probably the past 20 years. 1 would be reluctant indeed to 
hold that the Imperial Parliament intended anything so anomalous. 
It is much more probable that it intended to vest in the trustee 
after-acquired property, which could be made available if neces­
sary under a subsequent bankruptcy. 1 have therefore come to 
the conclusion that the Act of 1883 does not vest in the trustee 
property of the bankrupt acquired by him in Manitoba after he 
had lost his English domicile, and 'iad ceased to Ik* subject to the 
bankruptcy Courts there. The official receiver's statutory title 
in my opinion fails. Counsel for the official receiver made no 
claim to the property based upon comity of nations or the rule 
of private international law, by which judgments rendered in 
one part of the Empire by Courts of competent jurisdiction are 
recognized in another; but as the subject was discussed, I have 
examined the cases upon that subject with reference to the facts 
of this case.

Mr. Symington relied upon 2 English cases as shewing that 
as between England and the Colonies, the question of whether 
or not the trustee in bankruptcy became entitled to the personal 
property of the bankrupt, depended upon his domicile at the date 
of the bankruptcy. The cases relied upon were He B ithman, 
35 Bev. 219, L.R. 2 Eq. 23 (1865), and In re Hayward, [1897] 1 
Ch. 905, which followed it. The facts in He Blithman, were that 
an Englishman residing in England and being entitled to a rever­
sionary interest n some stock went to South Australia. He en­
gaged in business there, and afterwards became insolvent under 
the laws of South Australia. According to the South Australia 
Act, all property of the bankrupt present and future and wherever 
situate vested in the trustee. After his insolvency the rever­
sionary interest fell in and shortly afterwards he died in Australia. 
The trustee of the reversionary interest paid the money into 
Court, and his widow and executrix applied to have it paid out 
to her. Lord Romilly. M.R., held that it depended upon domi-
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«ile alone whether the executrix or the trustee was entitled to 
the money. If the bankrupt's domicil' was English, the executrix 
was entitled, if Australian, then the trustee was entitled. It was 
further argued that even if the domicile was not Australian, yet 
as bankruptcy was in the nature of a foreign judgment, and by 
reason of the comity of nations, the Court would give effect to it 
and give the parties the benefit of it as against the property in 
England. Lord Romilly said he was disposed to assent to that but 
did not th nk it would entitle the assignee to receive the money 
which should be paid to the executrix. He did not deny that the 
assignee might by appropriate proceedings against the executrix 
secure the money, but he left it to him to take such steps as he 
thought fit.

In the other cast- Re Hayward, .supra, the i was as to
whether a life interest under a trust by wijl determinal le upon 
bankruptcy was forfeited by an adjudication in bankruptcy in 
New Zealand. The cestui que trust was a domiciled Englishman, 
but had lived in New Zealand for a time, and then went to Aus­
tral a where he remained. After his departure from New Zealand 
he was adjudicated a bankrupt there under a local Act, which 
provided that the property of the bankrupt whatsoever and 
wheresoever situate should vest in the assignee. By the terms of 
the will a forfeiture would not' take place unless the alleged bank­
ruptcy would have the effect, but for the forfeiture clause, of vest­
ing the life estate in the bankruptcy trustee. The question 
thus directly presented for decision was whether personal property 
in England of a debtor whose domicile was also English would 
pass to the trustee under a New Zealand bankruptcy. Kekewich, 
.1., before whom the matter was tried, accepted the decision in 
lie Blithman, supra, as binding, and held that the English prop­
erty would not have vested in the New Zealand trustee, and there­
fore there wa< no forfeiture. Both Re tilithman and Re Hay­
ward hav been criticized by Phillimore, J., in the recent case of 
Re Anderson, [1911 ] 1 K.B. 89fi, as conflicting with Re Davidson's 
Settlement Trusts (1873), L.R. 15 Eq. 383, and Re Lawson's Trusts, 
[1890) 1 Ch. 175. Phillimore, J., says that if Re Blithman, and Re 
Hayward, conflict with Re Davidson’s Settlement Trusts and Re 
Lawson, then he prefers the latter 2 cases and follows them. Even 
if Phillimore, J.'s criticism of Re Blithman and Re Hayward is 
not well founded, as to which I offer no opinion, they are both
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easily and satisfactorily distinguishable from the present ease. 
Both of these cases hud to deal with colonial bankruptcy statutes, 
which no matter how comprehensive the language used could not 
directly operate upon the title to property outside the colony, 
while an imperial statute, with which I have to deal, may do so. 
Whether or not it does do so, depends entirely upon the intention 
of parliament as xpressed in the Act.

Neither Davidson's Settlement Trusts, lie Lawson’s Trusts, 
nor He Anderson, as 1 read these decisions, went upon the 
ground that the title to English property of a bankrupt whose 
domicile was also English actually vested in the trustee under 
a colonial bankruptcy, because of any extra territorial opera­
tion of the colonial statutes. The decisions in these 3 cases 
were, as 1 understand them based not upon the domicile of 
the debtor but upon the comity of nations. There were 
valid colonial judgments under Acts which declared that 
upon recovery of such a judgment, the property of the debtor 
wherever situate should vest in the trustee appointed. These 
judgments could have no direct effect upon the title to property 
in England but by comity, English Courts recognize them as 
valid and binding and carry them into effect, by handing over 
the property to the trustee. That is what these cases decide. 
For the application of this principle of private international law 
it makes no difference where the debtor is domiciled.

None of these 3 cases except Lawson’s Trusts had to deal 
with after-acquired property. In He Davidson's Settlement Trusts 
and lie Anderson, the property was in existence at the date of 
the colonial bankruptcy. In He Lawson’s Trusts the property 
consisted of a fund in Court in England which became a part of 
the bankrupt’s estate under his father’s will subsequent to his 
bankruptcy in Bombay. The judgment of North, J., consists of 
but a few lines and seems to have been delivered at the conclu­
sion of the argument. The payment out to the trustee in bank­
ruptcy was not opposed by those who would otherwise have been 
entitled to the fund, and the only point considered was whether 
administration should not be taken out in England. He David­
son’s Settlement Trusts had decided that it was not necessary to 
take out administration in England, and North, J., followed that 
decision. There were 2 grounds upon which the judgment in
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favour of the trustee might have been supported, other than that 
of international comity. In the first place the Act under which 
the adjudication in insolvency took place was an Imperial statute, 
and in the second place upon the facts as stated in the report it 
would appear that the bankrupt’s domicile was not in England 
but in Bombay. For these reasons I think Re Lawson's Trusts 
can nut be treated as a decision that the rule of private inter­
national law under which upon a binding adjudication in bank­
ruptcy in any of the King's Dominion which has jurisdiction over 
the person of the debtor will operate as an assignment of the 
moveables of the bankrupt wherever locally situated, extends 
to property acquired in another part of the Empire after he had 
acquired a new domicile there. The point comes squarely before 
the High ( ourt of Australia in Hall v. Woolf, 7 C.L.R. 207 (1908). 
A debtor domiciled in Queensland became bankrupt there under 
the local law, by which present as well as after-acquired property 
vested in the trustee. While still an undischarged bankrupt 
the debtor removed to and acquired a new domicile in Western 
Australia. In the latter province he acquired property and 
again became a bankrupt. The Queensland trustee claimed 
the after-acquired property, ui»on the ground that not only should 
the original assignment to the Queensland trustee be recognized 
in Western Australia, but also the provision of the Queensland 
insolvency law. which enacted that all property acquired by the 
insolvent after his insolvency, and before discharge, should pass 
to the trustee. The Court conceded the applicability of the 
rule to moveable property existing at the date of the Queensland 
insolvency wherever local!) situated, but denied that it extended 
to property acquired in Western Australia, after the debtor had 
lost his Queensland domicile, (iriffith, C.J., who delivered the 
judgment, said that in their opinion it was

Quite clear that as soon as the debtor ceases to he domiciled in the 
country of adjudication, the law of that country ceases to have any appli­
cation to his after acquired movables situate elsewhere.

The Queensland statute could, of course, have no direct opera­
tion in Western Australia, so that the decision turned entirely 
upon the application of the rule of private international law. The 
same was apparently held in Strike v. Gleitch, noted New Zealand 
Digest, 1801 to 1902, at 59. For these reasons I am of opinion that 
had the official receiver made an alternative claim based upon the
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rule of private international law, it also would have failed. If a 
claim based upon mere comity were allowed it would probably 
be subject to the claim of the local creditors, In none of the cases 
mentioned except Hall v. Woolf, supra, did the rights of subse­
quent creditors come in question, and consequently that phase 
of the subject had not to be considered. It may well be that if 
the official receiver’s right to the property depended upon comity 
alone it would be held that the demands of international courtesy 
do not require that property created upon the credit of local 
creditors should be taken from them without allowing them even 
a pro rata share in its distribution, and that the rule would be 
applied with a due regard to the rights of our own citizens, per 
Griffith, C.J., Hall v. Woolf, at 211. Storey, Conflict of Laws. 
575

The next question is, what, undtr the circumstances, are the 
rights, if any, of the English creditors or the official receiver 
apart from the interest of the latter as residuary legatee under 
the testator’s will? Are they, or is he, a creditor entitled to rank 
ujxm the estate in the hands of the administrator? By sec. 9 
of the Bankruptcy Act of 1883, all creditors to whom the debtor 
was indebted when the receiving order was made in respect of a 
debt provable in the bankruptcy are deprived of all remedy 
against the property or person of the bankrupt. After a receiving 
order is made their only remedies are those provided by the Act 
for provable debts, and their right is to receive their distributive 
share of the property which under the Act vests in the trustee. 
Clearly none of such creditors could have sued Eades in England 
for any provable debt after he was there adjudicated a bankrupt, 
and neither could they have sued him since he came to Canada. 
Spalding v. Hailey, 17 V.L.R. 478. Eades’ English creditors, 
existing at the tune of his bankruptcy there, are not, therefore, 
creditors entitled to rank in their own right upon his estate in the 
hands of the administrator. If they have any claim at all, it 
must come through the official receiver. But he is not a creditor 
of the bankrupt, either in his own right, of as trustee for the credi­
tors. Their claims against the debtor are not vested in him. 
All the property of the bankrupt, including choses in action, 
passed to him, and he may “bring, institute or defend any action 
or other legal proceeding relating to the property of the bank­
rupt,” sec. 57 (2), but he can bring no suit or action, make no



33 D.L.R.! Dominion Law Reports.

claim upon the bankrupt, except in respect of property, which MAN. 
by the terms of the Act is vested in him. He lias no other right K. B.
of action or suit against the debtor either in his own right or in ~j^T
his official capacity, and is not a creditor entitled to rank on the 
estate in the hands of the administrator either pari passu with 
or after the claims of the local creditors have been satisfied. In my clicb' 
opinion, he is only entitled to what the will gives him. A ques­
tion might arise as to the disposition of the surplus had there 
been no will disposing of it, but 1 am not called upon to go into 
that question. I have already discussed the question of inter­
national comity, and have held, adopting the reasoning in Hall v.
Woolf, supra, that the rule does not apply to property acquired 
in another part of the Empire after a change of domicile, and 
while the debtor is no longer subject to the bankruptcy laws of 
the place where he was made a bankrupt.

The net result is, in my opinion, that the administrator 
should administer the estate according to the terms of the will 
paying the local creditors first, then the legacies, and handing the 
surplus over to the official receiver.

The costs of all parties should lie paid out of the estate as l>e- 
tween solicitor and client. Judgment ac ordingly.

HARMER v MACDONALD CO., Ltd. SASK

Saskatchewan Supreme Court, Sir Frederick Haultain, C.J., and ~~
Newlands, Lamont, Brown and McKay. JJ. March 10, 1917. •

Constitutional law (§11 A—194)—Regulation of foreign companies—
“ Doing business” Dominion company.

The provisions of the Companies Act 1915 (8ask.), requiring nil com­
panies to register and take out an annual license, do not affect the 
status or powers of companies, are intra rires of the legislature, and are 
applicable to companies incorporated under Dominion legislation.

[John Deere Plow Co. v. Wharton, 18 D.L.R. 353, (1915) A.C. 330,
The Companies Case, 15 D.L.R. 332, 48 Can. 8.C.R. 331, 20 D.L.R.
293, [1916| A.C. 598, considered; see also annotations, 18 D.L.R. 304,
26 D.L.R. 295.J

Appeal by defendant, a Dominion company, from the judg- Statement, 
ment of Elwood, J., 30 D.L.R. 040, ordering it to take out a license 
under the Sask. Companies Act, 1915. Affirmed.

E. !.. Bastedo, for appellant.
//. E. Sampson, for Att’y-Cïen’l.
The judgment of the Court was delivered by
Newlands, J.:—The defendant company was incorporated Newiande.j. 

by letters patent issued by the Secretary of State for Canada
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SASK. under the Companies Act. lt.S.C. 1906, ch. 79. The com pap y is
8. C. a wholesale and retail merchant and is doing business in Sas-

Harmkk katchewan. It was registered under the Foreign ( 'ompanies
„ r Act of Saskatchewan, R.S.S. ( 1909) ch. 73, but refused to pay theM \< I)"X ILD ;
Co., Ltd. am ual license fee prescribed by that Act and was struck on the
Xewianda, J. register of joint stock companies and thereby became liable to a 

penalty of 825 per day for each day it did business without such 
license.

This action was brought by a shareholder of said company to 
compel it to take out such license and was for the purpose of test­
ing the validity of the Companies Act of Saskatchewan.

Following the decision of the Privy Council in John Deere 
l'low Co. v. W harton, 18 D.L.R. 353. (1915) A.< 330, the Foreign 
Companies Act al>ove mentioned was repealed and the Companies 
Act of 1915 was passed. This Act applies to all companies both 
provincial and foreign.

By sec. 25, every company upon complying with the provisions 
of that Act, may receive a license to carry on its business and 
exercise its powers in Saskatchewan. This license is to expire on 
December 31 in each year and is renewable on payment of a pre- 
scrilied fee.

Sub-sec. (5) of sec. 25 provides that evcy company that car­
ries on business in Saskatchewan without a license, and certain 
officers of the company, shall 1 guilty of an offence and be liable 
on summary conviction to a « naîty not exceeding $25 for every 
day the default continues

On behalf of the defen nt company it is contended that these 
provisions are ultra i .if the legislature of Saskatchewan, in 
that they prevent the company from doing business in Saskatche­
wan, that being one of the powers conferred on the company by 
its charter. John Deere Plow Co. v. Wharton, 18 D.L.R. 3&3, is 
cited as the authority for this proposition.

It is quite obvious that the legislature,in passing the Com­
panies Act in 1915, intended to remove from the laws of the 
province as applicable to companies incorporated under an Act 
of the Dominion Parliament, the provisions, that the Privy 
Council held in the case of the John Deere Plow Co. v. Wharton, 
to be ultra vires of the legislature of B.C.

Prior to the 1915 legislation there was a special Act applying



33 D.L.R. Dominion Law Rf. ports.

sxsk

Il AKMKit

M ACD< IN M.b

Now lands. J

to all companies not incorporated under an Act of the legislature 
of Saskatchewan, called the Foreign Companies Act. This Act 
provided amongst other things that any company required to he 
registered should not while unregistered lx* capable of maintaining 
any action in any Court in res|>ect of any contract made in whole 
or part in Saskatchewan. This provision having by the above 
mentioned cast1 been held to l>e ultra rires is dropped from tin* 
1915 Act, and in further compliance with what is suggested by 
that decision, the law of the province, as relating to incorporated 
companies, is made generally applicable to all companies.

We therefore start out with the proposition that the legislature 
in passing the Companies Act in 1915 intended to k<*ep within its 
powers as interpreted by the Privy Council in John Deere Dime Co. 
v. Wharton, supra. The principle decided in that case is con­
tained in the following quotation, p. 360:

It is enough for tin* present purposes to hhv that the province cannot 
legislate so as to deprive a Dominion company of its status and powers. 
This does not mean that these {towers can Ik* exercised in contravention of 
the laws of the province restricting the rights of the public in the province 
generally. What it does mean is that the status and {towers of a Dominion 
company as such cannot 1m* destroyed by provincial legislation.

Therefore 1 take it that the legislature intended to refrain 
from anything that would “destroy the status and powers of 
a Dominion company” and to make their legislation applicable to 
companies, of general application to all companies wherever in­
corporated.

I am aware, however, that the intention of the legislature can 
only l>e obtained from the language they have used, and there­
fore if the intention which I have suggested is quite obvious in 
the passing of the 1915 legislation, is not borne out by the lan­
guage used, then we cannot give that meaning to the Act.

Counsel for the defendant argued that the provision that 
every company which carries on business in Saskatchewan 
without a license would be guilty of an offence, and liable on 
summary conviction to a penalty of $25 for every day the default 
continues, was a prohibition against carrying on its business in 
the.province while unregistered or unlicensed. That because the 
legislature imposed a penalty for doing business such acts would 
be unlawful, and all contracts entered into by the company would 
be void, the legislation, therefore, acting as a direct prohibition 
to doing business. In support of this proposition he cited a

I
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number of cases, amongst them, the following:—Bensley v. 
Bignold, 5 B. & Aid. 335; 106 KM. 1214; Little v. Poole (1829), 
9 B. & C. 192; 109 E.R. 71: Hong Bros. v. Murdoch, 2(5 D.L.R. 
200.

In all these cases a penalty was imposed for doing a certain 
act unless the requirements of the statute in that behalf were 
complied with. I refer to only one case, that of Hang Bros. v. 
Murdock, decided in our own Courts. There a statute provided 
that all engines sold in the province should comply with certain 
regulations of the Department of Public Works. A penalty was 
imposed for a breach of this provision. The plaintiff sold an 
engine to defendant which did not comply with the regulations, 
and the Court held that the legislature had impliedly forbidden 
the sale of an engine in the province unless the regulations were 
complied with, and that therefore the contract was illegal and 
plaintiff could not recover. The prohibition of a particular act 
under a penalty is altogether different from requiring a general 
regulation to be complied with under a penalty. In the one 
instance the specific act is forbidden, in the other case no specific 
act is forbidden, but the party is required to comply with some 
regulation if he intends to do business, in this case, as in the case 
of Smith v. Mawhood, 14 M. & W. 450. for the purposes of the 
revenue.

The expression ‘‘carries on business” in this Act should be 
construed as that expression was by Duff, J., in Be Companies, 
48 Can. 8.C.R. 331 at 416, 15 D.L.R. 332, (26 D.L.R. 293, [1916| 
A.C. 598) :

That ÎH to say, so that the company as a company is present at some place 
within the province.

What 1 moan by this is, that it was not the intention of the 
legislature to prohibit any company from “doing business.” 
This expression is used to designate what companies are to become 
registered and are to pay an annual license fee, that is, companies 
that are actually in the province. A Dominion or foreign 
company, not having a physical existence like a natural person, 
can only show that it is in the province by “doing business” there.

This legislation does not, therefore, deprive the company 
of its status or its powers. It comes under the principle laid down 
in John Deere Plow Co. v. Wharton, by Haldane, L.C., p. 3(52:—

It is true that even when a company has been incorporated by the Do­
minion Government with powers to trade, it is not the less subject to pro-
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vincial laws of general application enacted under the powers conferred by 
sec. 92 (B.N.A. Act, 1807>. Thus notwithstanding that a Dominion company 
has capacity to hold land, it cannot refuse to obey the statutes of the province 
as to mortmain (Colon ini Building and lurent. Assit. A U'y.-Gen'l. of Quebec, 
9 App. (’as. 157); or escape the payment of taxes, even though they may 
assume the form of requiring, as the method of raising a revenue, a license 
to trade which affects a Dominion company in common with other companies 
<Hank of Toronto v. Lumhe, 12 AX’. 575).

And further on he says, p. 303:
It might have been competent to that legislature to pass laws applying 

to companies without distinction, and requiring those that were not incor­
porated within the province to register for certain limited purposes, such as 
the furnishing of information.

The legislation in this case does not go so far as it was suggested 
by the Lord Chancellor they might go. The law in question is 
a general law, and requires all companies to register, not simply 
foreign companies, and as they are subject to laws of general 
application, which in this instance means of general application 
to corporations, because the Mortmain Acts which were in Colonial 
Building A Invent. Asm. v. Att'y-GenH, supra, held to be general 
law which foreign companies must observe, applies only to 
corporations.

The provisions of the Act requiring ali companies to register 
and to take out an annual license being general law of the province, 
applicable to all companies, and not in any way affecting the 
status or powers of the company, because as I have said it does 
not prevent the company from exercising its functions and doing 
business within the province, was therefore intro vires of the 
legislature and must be obeyed by’ the defendant company.

It is unnecessary for me to discuss the question as to whether 
the fees payable are direct taxation as this is clearly decided in 
Bank of Toronto v. Lambe.

The appeal should therefore be dismissed with costs.
Appeal dismissed.

NORTHERN CROWN BANK v WOODCRAFTS LTD
Alberta Supreme Court, Apellate Division, Scott Stuart and Heck, JJ.

January IS, 1917.

1. Guaranty (§ II—11) -Discharge—Change ok contract—Interest 
—Extensions—Death.

An illegal increase in the rate of interest charged the principal debtor 
will not render a guarantee null and void, nor will the renewal made, 
after revocation of the guarantee, of notes made before the revocation, 
discharge the guarantor* from liability therefor.
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2. Evidence <8 IV J—435)—C’om lvsivksehs ok accounts Principal
ANU SURETY.

A provision in a guaranty, that the stating, settling or ail mission of 
an account between the principal debtor and creditor shall be conclusive 
evidence against the sureties, will not prevent the sureties from objecting 
to illegal chaînes, nor to charges not illegal but improper to the knowledge 
of the creditor.

Appeal by defendants, except NIc( rvstle and Davis, from 
the judgment of Walsh, .). 28 D.L.R. 728. Varied.

A. II. Clarke, K.C., for respondents.
M. B. Peacock, and P. II . McLean, for Breekenridge estate; 

O. M. Biggar. K.(\. and L. II. Miller, for other defendants.
The judgment of the Court was delivered by 
Beck, J.:—Woodcrafts, Ltd., were doing business with the 

plaintiff hank. To enable the company to carry on its business 
it needed “a line of credit” with the bank. The bank granted 
a line of credit May 8, 1911, for $20,000. increased December 14, 
1011, to $50,000 and further increased April 8, 1012, to $75.000, 
taking on each of these occasions a guaranty from the directors 
all on the same printed form. The last one was in substitution
for the earlier ones and is the only one calling for consideration. 
The material terms of this guaranty are as follows:—

In consideration of the Northern Crown Bank agreeing and continuing 
to deal with Woodcrafts Ltd., Calgary. Alta., herein referred to as the “cus­
tomer” in the way of its business as a hank the undersigned hereby jointly 
and severally guarantee payment to the bank of the liabilities which the 
customer has incurred or is under or may incur or be under to the bank 
whether arising from dealings between the bank and the customer or from 
other dealings by which the bank may become in any manner whatsoever 
a creditor of the customer, including in such liabilities all interest, computed 
with quarterly or other rests according to the bank’s usual custom, charges 
for commission and other expenses and all costs, charges and expenses which 
the bank may incur in enforcing or obtaining payment of any such liabilities 
(the jojnt and several liability of the undersigned hereunder being limited 
to the sum of $7">,(MX) with interest at the rate of 7(, per annum from the 
date of demand for payment of the same, which it is agreed the same shall

And the undersigned agree that the bank may refuse credit, grant ex­
tensions. take and give up securities, accept compositions, grant releases 
and discharges and otherwise deal with the customer and with other parties 
and securities as the bank may see fit and may apply all moneys received 
from the customer or others or from any securities upon such part of the 
customer’s indebtedness as it may think fit, without prejudice to or in any 
way limiting or lessening the liability of the undersignet I under this 
guarantee. . . .

And this shall lie a continuing guarantee anti shall cover all liability 
which the customer may incur or come under until the undersigned or the



33 D.L.R.] Dominion Law Reports. 369

executor or administrators of the undersigned shall have given the hank 
notice in writing to make no further advances on the security of this guarantee.

And it is agreed that this guarantee shall not be affected by the death 
of the undersigned. . . .

Any account settled or stated by or between the bank and its customer 
or admitted by the customer may be adduced by the bank and received as 
conclusive evidence against the undersigned of the balance or amount thereby 
appearing due from the customei to the bank and shall not be disputed or 
questioned by the undersigned.

The arrangement whereby it was agreed that the bank should 
give the company a line of credit to a stated amount did not in 
my opinion create any contract between the bank and the company; 
it amounted, I think, to nothing more than the local manager 
obtaining at the instance of the company, the authority of the 
head office of the bank to make to the company from time to 
time advances not exceeding in the aggregate the amount stated. 
The contract or contracts between the bank and the company, 
when we come to consider the rights of the defendant guarantors, 
were not this arrangement, but the notes taken by the bank 
from the company from time to time representing various actual 
advances.

ALTA.

8. C.
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Beck, J.

Up to January 22, 1913, these advances were made by way of 
discounting notes at the rate of 7% per annum.

Then the head office of the bank notified their local manager 
to inform the company that in future the rate charged would be 
8% instead of 7.

The company was so informed and these instructions were 
carried out in respect of further advances or renewals of notes 
already given.

Breckenridge, one of the guarantors, died on May 28, 1913, 
and in August, 1913, the bank was notified by his executors to 
that effect and that his estate would not be liable to the bank 
with respect to any indebtedness incurred by the company 
after the date of Breckenridge’s death and the notice went on to 
say that—

The said guarantee is hereby revoked and discontinued and that the 
estate of the said Breckenridge deceased will not be liable for any indebted­
ness or liability which may be incurred by the said Woodcrafts Limited, 
hereafter.

Un March 13, 1915, the bank gave the individual defendants 
as guarantors and the defendants, executors of Breckenridge, 
formal notiçe that the company had made default in payment of

24—33 d.l.r.



Dominion Law Reports. (33 D.L.R.

ALTA.

Northern
Crown
Bank

Woodcrafts

Beck, J.

7 designated items ami demanded payment of them by these 
defendants.

The items designated in this notice were as follows:—1. Note 
Woodcrafte Ltd. to the hank for $49,325.54 together with interest 
at 7% from January 22, 1915. 2. Advance (overdraft of current 
account) of $1,267.71 with interest at 7% from February 27, 
1915. 3. Note McCrystlc to the company endorsed to the 
bank for $655 with interest at 7% from February 1, 1915. 4. 
Note Davis to the company endorsed to the bank for $2,805.35 
with interest at 7% from February 25, 1915. 5. Note Spence 
to the company endorsed to the bank for $1,675 dated February 
22. 1915, with interest at 7%. 6. Note Allierta Financial Brokers, 
Ltd., to the company endorsed to the bank for $500 dated 
February 15, 1915, with interest at 7%. 7. Note Edwards & 
Ncugebauer to the company endorsed to the bank for $230 dated 
February 26, 1915, with interest. These are the claims sued for 
in the action.

One of the grounds of defence put forward by the guarantor 
defendants is that they are discharged liecause the bank increased 
the rate of interest charged to the company from 7 (lawful under 
the Bank Act) to 8 (unlawful), and did not notify the guarantors 
of this change.

In my opinion the increasing of the rate of interest ought not 
to tie looked upon as a change in the terms of the contract or 
contracts lietween the principal debtor and the creditor. As 
I have pointed out there was not one initial contract, but each 
advance by the bank was a contract, and what the indemnity- 
covered was the various advances so made up to the amount of
$75,000.

If, on the company applying to the bank for an advance, 
the bank deducted from the amount by way of discount an amount, 
which represented more than interest at the rate of 7% per annum 
in advance, the excess would be illegally deducted by reason of 
the provision of sec. 91 of the Bank Act. The result would be 
that the advance asserted to be made was not in fact made to 
the full amount, and the sureties would be liable in respect only 
of the actual advance, less only such interest as, in view of the 
section, could then be legally retained, although by reason of the 
debtor itself voluntarily paying the illegal surplus it could not 
recover it.
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If, on the company appyling for an advance, the hank, instead 
of deducting interest by way of discount, took a note bearing 
interest at a greater rate of interest than 7% per annum, then 
similarly, when the bank charged the company with the amount 
of the note and interest at maturity, the bank would be charging 
to the company more than it legally was entitled to charge, 
by the amount by which the increased rate of interest exceeded 
5% per annum, thereby increasing improperly, as against the 
sureties, the company’s indebtedness, although the company, 
itself, if it subsequently recognised the propriety of the charge, 
could not itself recover it back. Again, if, in the latter case, 
a renewal were taken, the sureties would not be liable except 
to the extent of the actual advance then made, that is to say, 
the amount then necessary to meet the amount legally recoverable 
upon the matured note then charged which the1 renewal was 
intended to replace. Sec Swan v. Bank of Scotland, 10 Bligh 
N.S. 627; 6 E.R. 231.

The law as to interest is settled by McHugh v. Cnion Bank, 
10 D.L.R. 562 at 573, [1913] A.C. 299 at 315.

That the state of the account as settled between the debtor 
and the creditor whether sought to be established by agreement 
or admission is not binding ui>on the surety in such a case as 
this is also settled. The cases are collected in de (’olyar on 
Guarantees (3rd ed.), pp. 207, 225; and see Jordan School District 
v. (.mi., 28 D.L.R. 78», 8 A.L.R. 188.

The express provision in the guarantee to the effect that the 
stating, settling or admission of an account between the company 
and the bank shall be conclusive evidence against the sureties 
cannot be effective to prevent the sureties from objecting to 
illegal charges, nor I think to charges which, though not illegal, 
were improper to the knowledge of the bank. Be Chatham 
Banner Co.f Bank of Montreal's Claim, 2 O.L.R. 672, and cases 
there cited.

There are some special contentions of the executors of Brecken- 
ridge, and contentions arising out of them made by the other 
sureties. Of course, no notice of revocation, assuming it to be 
effective in such cases as the present, could affect a liability arising 
prior to the revocation. There were, however, renewals of notes 
taken in respect of past liabilities, and it is contended that each
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such renewal was a giving of time to the company which dis­
charged the sureties or at all events the executors. I think they 
had not this effect. The guaranty, as lias been stated, contains 
a provision authorising in anticipation the giving of time and also 
a provision that the guaranty shall not be affected by the death 
of the guarantors (which must be read distributively).

In view of these two provisions it is in my opinion not open 
to contend that the executors were discharged by reason of 
renewals of notes taken after notice of the death of Breckenridge 
in respect of advances already made.

It was asserted I understand as a fact that the notes of 
McCrystle and some others represented advances made after 
notice of the death of Breckenridge (August 7, 1913). This 
seems to be the case with regard to the McCrystle note. It 
may possibly be the case with regard also to those of Davis, 
Spence, Alberta Financial Brokers and Edwards & Neugebauer 
or with regard to part of the amount included in their present 
outstanding notes and these questions, so far as either party 
desires it, may be made part of the subject-matter of a reference 
which I think it will in any case be necessary to direct.

If the executors of Breckenridge are not satisfied that there 
were no further advances made after August 7, 1913 (for this 
purpose mere renewals must not be considered new advances), 
they should be entitled to have an enquiry upon this question.

I think that neither the death of Breckenridge nor notice 
thereof to the bank—no notice being given by his co-sureties— 
affected their liability to the bank as sureties, their liability 
being several as well as joint and the contingency of death being 
provided for. Sec Beckett v. Addyman, 9 Q.B.l). 783.

A question was raised by the executors of Breckenridge as to 
appropriation of payments—they contending that whatever 
deposits were made by the company to its current account should, 
as against them, be applied in satisfaction of the company’s 
indebtedness for which the bank held the guaranty. To so hold 
would be contrary to the evident intention of all parties concerned. 
A contrary intention on the part of both the bank and the company 
was shewn by the moneys being not so applied and by the indebted­
ness being continued to be represented by renewal notes.
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There is no artificial rule on which the contention can possibly 
be sustained.

In the result I think the judgment of Walsh, J., should be 
varied. I think there should be a reference to someone to 
be appointed by a Judge to ascertain for what amount the 
sureties on the guaranty are liable, distinguishing if necessary 
between the executors of Breckenridge and the others, having 
regard to the principles I have stated as limiting their liability. 
The direction to the referee should l>e to the effect that in taking 
the account (1) where a note of the company, whether it bore 
interest on its face or not, and, if it did, irrespective of whether 
the rate exceeded 7% per annum or not was discounted and dis­
count deducted from the amount credited, if the amount deducted 
represented more than interest at 7% per annum the overcharge 
should l>e charged to the bank; (2) where a note of the company 
was discounted, which l>ore interest on its face at a rate exceeding 
7% per annum and discount was not deducted, but the amount 
of the principal and interest of the note was charged at or after 
maturity, the surplus over the principal and interest at 5% 
per annum should be charged to the bank: (3) where a note not 
of the company was discounted any overcharge beyond a charge 
at the rate of 7% per annum should be charged to the bank; (4) 
when the amount of the company’s indebtedness has been reduced 
as against the sureties by the deduction of all such overcharges, 
interest on the balance should be allowed to the bank only at 
the rate of 5% per annum up to the date of the demand by the 
bank upon the sureties (March 13, 1915), and thereafter at 7% 
per annum. In the order of reference the other inquiries referred 
to should be included if desired.
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The plaintiff bank should probably bear the costs of the 
reference in any event, but I would reserve them to be dealt 
with by a Judge. If this judgment is accepted or affirmed, 
no doubt the amount can easily be calculated and agreed upon, 
without the necessity for a reference or subject to a reference to 
a very limited extent.

The appellants succeed only to a very limited extent and so 
I would give no costs of the appeal.

Appeal allowed in part.
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HENDERSON v INVERNESS RAILWAY & COAL CO.

Not'd Scotia Supreme Court, (iraham, C.J., and Drysdale, Ritchie, K.Jand 
Harris and Chisholm, JJ. January 27, 1917.

Carriers (§ III D—395)— Proof of delivery—Receipt—Onus.
A receipt for goods by the consignee's agent is not necessarily con-

elusive as to their actual delivery ; the burden of proof is upon the
carrier to shew that the goods were in fact delivered.

[Sec 10 D.L.R. 420.J

Appeal from the judgment of Meagher, J., in favour of the 
defendant company in an action claiming damages for the non­
delivery of a package of goods shipped by the defendant's railway 
to be delivered to the plaintiff at Inverness, C.B. (A previous 
appeal in the same action is reported in 16 D.L.R. 420, 47 
N.8.R. f>30). Reversed.

T. W. M urphy, K.C., for appellant ; //. Mellish, K.C., for 
respondent.

Graham, G.J.:—The sole question in dispute in this case is 
whether the defendant company, which received a case of clothing 
at Point Tupper, to l>e delivered at Inverness, delivered it 
at Inverness station to one Hugh McQuarrie, the carter generally 
employed by the plaintiff, a merchant at Inverness. The de­
fendant's employee, one Tonncry, was the assistant station- 
master at Inverness, and he has died, but if it was delivered to 
McQuarrie, it was delivered by him.

The action was brought March 19, 1913; Tonner y died subse­
quently, namely April 1, without his evidence being taken. The 
plaintiff himself did not receive it, nor was it received into his shop. 
The judgment for the defendant involves the crime of theft and 
of perjury on the trial on the part of McQuarrie; while, on the 
other side, there is not a sentence of sworn testimony, direct or 
circumstantial nor an admission by him to the effect that he ever 
received the goods, much less that he stole them. What the 
course of business shews I shall deal with presently.

The action has l>een tried twice and by the same Judge. 
On the first occasion it was sent back for a new trial, the Judges 
standing two to one in their opinion. With great deference, of 
course, to the Judge who dissented, I wish to say that 1 agree with 
the opinion of the majority.

That the trial Judge did, in his first judgment, take into con­
sideration the burden of proof is clear from an extract from his



33 D.L.R.] Dominion Law Reiorto. 375

decision quoted in one of the opinions on the appeal. It is as 
follows :—

The burden of proving delivery was, of course, upon the defendants in 
the first instance; they had to shew as against the plaintiff’s evidence that he 
never received it- I mean that it never came into his store—due performance 
of their contract to carry and deliver. The production of the truckman’s 
receipt discharged that burden, and in turn cast it upon the plaintiff, and, 
in the view 1 take of the evidence, upon that branch, and to the extent to 
which 1 feel constrained to believe it, or otherwise. I do not think he has 
satisfied it—at any rate to such an extent as to oblige me , or justify
me in finding, in his favour.

The trial Judge in his first judgment also says:—
While 1 feel constrained upon the evidence as I regard it, to find for the 

defendants, I do so with reluctance, and not without some misgiving that 
my view may be erroneous.

The course of business, when a way bill arrived at the station 
was to take the carter’s receipt upon it, and then for him and the 
assistant to go to the car that evening, but generally the next day, 
to get it, or to the freight shed if it had been removed thither. 
The station agent retained the waybill. If the goods had not 
arrived, it was customary to mark “short” on the way bill, 
and if it was an article short of a lot arriving, to tick off those 
delivered. But the station master retained the waybill. Indeed, 
as a witness called by the defendant shews, this procedure obtains 
with at least another company in this province, namely, the 
Dominion Atlantic R. Co. The receipt in this case, signed by 
McQuahie, is thus fully explained. And when the trial Judge, 
at the previous trial, founded upon the receipt as changing the 
burden of proof, and casting it upon the plaintiff, that assumption 
as Ritchie, J., pointed out on the appeal, could not be depended 
upon, and the case went back for a new trial.

Now the trial Judge says in effect that he disbelieves Mc- 
Quarrie and decides the case quite irrespective of the burden of 
proof and the receipt. That is another matter. I quote from 
the decision:—

1 have pursued the same course again and find myself unable (because 
of my inability to believe McQuarrie’s evidence that he did not get the case, 
which was the controlling consideration w ith me before) to find for the plain­
tiff. I did not then, and do not now, decide uj>on the burden of proof merely, 
but upon a consideration of the whole facts and circumstances. 1 did not 
believe McQuarrie then and thought 1 had sufficiently indicated that con­
clusion. I deemed, and still deem, his version a wholly improbable one, 
and his conduct, and his demeanour as a witness, were not such as to impress 
me at all favourably.
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Of course, a Judge seeing the demeanour of a witness has an 
advantage. But when, in stenographic reporting, every word 
of a witness is taken and a rigid cross-examination takes place, 
the Court of Appeal has much greater advantages than formerly. 
As to the mere demeanour, or the appearance of a witness in the 
box, after a long experience at Nisi Priuê, I must confess I have 
never been able on that alone to depend much and discover when a 
witness was telling an untruth, or whether he had committed a 
crime. One requires more.

In this case, from the reported evidence, I would have no reason 
to suspect McQuarric of theft and then perjury. If he stole the 
goods it was while Tonnery was yet alive and he would be inevit­
ably confronted with Tonnery in the witness box. He would 
expect Tonnery to meet him there and if the trial Judge’s theory 
is correct to expose him by saying, “Why when we went to the 
freight shed on that occasion I delivered to you the case of clothing 
and you took it away.” How could he expect a jury to believe 
him with Tonnery to confront him with the many details that 
Tonnery might have in reserve to overwhelm him. Then a man 
who steals has some motive of gain, and the witnesses would be 
forthcoming if McQuarrie had even attempted to dispose of 
Clayton and Sons’ 37 suits of clothing in a place like that; it is 
not a city. I have noticed that a witness will seldom venture to 
swear falsely with witnesses about, who may confront him some 
day, for these trials are public.

Now let us look at the course of business, because, as I have 
already intimated, there is no sworn testimony that the case of 
clothing was ever delivered at that station, and, moreover, there 
is nothing by way of admission which implicates McQuarrie in 
receiving the case. The Judge has spoken very favourably of 
the plaintiff ^nd has in effect found that the clothing was never 
received by him nor came to his shop. It was not at all admitted, 
nor common ground, that the case was ever left at the Inverness 
station.

It is common ground that the goods were received by the 
defendant company from the I.C.R. at Point Tupper Two 
forms, counterparts, are in use by the defendants, attached to 
each other in the first instance—a receipt for the goods and a 
receipt for the freight. Now, in this case the freigh. was paid,
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but the company, in dealing with this plaintiff, do not require 
the cash for each transaction, but a payment is made periodically 
and without reference to whether the articles have all come to 
hand or not; it, with other sums due, was paid over in a lump 
sum by the carter in the ordinary course from moneys received 
by him from the store. These goods have never come to the store, 
but the freight account for the period, including this item, was 
rendered, and it was paid some 10 days after the alleged delivery. 
But, I think, no point was attempted to be made against the 
plaintiff on that score.

As to the other document, the waybill, which, as I have already 
intimated, was receipted byMcQuarrie, contains as to the receipt 
no admission against McQuarrie. The receipt on it, as I said, 
is explained. That is the course of business, and does not imply 
an actual receipt of the goods. The waybill is not marked “ short ,” 
but that course was not always taken. The item is not ticked 
off, hut that would he unusual when there would l>e but one item 
of goods. The plaintiff does not seem to have been apprised of 
the circumstances. As a fact, there was illness in his family; 
and the carter does not appear to have followed the matter up; 
and it was not until Clayton and Son drew for the price that 
the matter of the delivery came up. Then the station master 
fell back on his receipt. I do not think it points to guilt on the 
part of McQuarrie that lie went to the station and asked to see 
his receipt and possibly anything which would help out his theory. 
The guilty man does not generally do that. He went as if he 
were innocent. On the other hand, because McBain, the station 
master, made inquiry as if the case had gone astray, that does 
not imply necessarily that it was not delivered. William McBain 
has an entry in his book of the arrival of that case on March 14, 
1912. That entry is taken from the waybill which arrived at 
that station. But he, honestly enough, only speaks from the 
book; he never saw the case of goods or knows anything directly 
or indirectly of its actual arrival; that entry is from hearsay, 
and does not put the matter any further forward for the railway 
company.

I think there must be some affirmative evidence of a delivery 
of the goods to McQuarrie, that being the issue here, before there 
can be a judgment for defendant. Disbelieve his evidence if you 
like, there is nothing in it to support the defendant’s theory.
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Une word about his not being called again at this trial. The 
practice on a second trial here to put in by consent th j printed 
evidence and supplement it by calling any witness on either side 
is so usual in this Court that 1 am surprised to see it men ioned. 
Of course, the plaintiff’s counsel might have made the demon­
stration after McQuarrie’s evidence was put in, “Now, 1 will put 
him up for cross-examination by the other side if they wish to 
do so.” But, equally, the defendant’s counsel had it in his power 
to say, I wish to cross-examine Mr. McQuarrie further, and, of 
course, he would have to be put in the box. Indeed, the defend­
ant’s counsel might have refused to allow his evidence in the 
printed book to be used at all, and thus have enforced his oppor­
tunity to cross-examine further. But because he, the plaintiff’s 
counsel, did not make the demonstration, and the defendant’s 
counsel did not mention the subject, I assume neither wished to 
have any further evidence, and so it passed. Nothing is to be 
ga ned by a point like that.

1 am not at all satisfied hat McQuarrie ever received this 
case of goods. And it is quite possibl that it went astray, as 
sometimes happens. McQuarrie may be blameworthy that he 
did not keep this item of goods in his mind, t e next day, inde­
pendently of any inqu'ry from the store, but there is a great 
difference between that and the crimes which it is necessary to 
impute to him in order to have this judgment stand.

I think the appeal ought to be allowed with costs, and that 
the plaintiff should have judgment for damages mentioned in the 
opinion of Harris, J., with costs.

Drysdale, J. (dissent.ng)This cas was tried twice, and 
with the same result, viz., a finding m favour of defendant com­
pany. It is common ground that the goods in question entrusted 
to defendant company duly arrived at the point of destination, 
the only ques.ion in controversy being as to whether or not they 
were delivered to plaintiff’s agent, McQuarrie. The defendant 
company hold the latter’s receipt therefor, and were duly paid 
the freight thereon. McQuarrie attempted au explanation of the 
receipt and a denial of receiving the goods. The trial Judge did 
not believe his explanation or denial, but expressly found he 
actually received the goods. He was admittedly the agent of 
plaintiff, and, in so receiving them, acted within thç scope of his
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authority. In view of this express finding of fact, I think the 
appeal must be dismissed with costs.

Ritchie, E.J.:—In my judgment in this case, reported in 16 
D.L.R. 420, 47 N.S.R. 534, I said: “If, without any reference to 
the burden of proof, the Judge had found against McQuarrie’s 
evidence, that would have been an end of the case for the plain­
tiff. ” This remark was not necessary to the decision of the case, 
and consideration of the argument made by Mr. Murphy on the 
second hearing has convinced me that I was wrong in making 
it. 1 see no reason to change the view which I expressed as to 
the burden of proof. It rests upon the defendant company. 1 
dealt with the effect of the receipt in my former judgment in this 
case. It s unnecessary to repeat what I Laid in regard to it. 
The case* is in the same position as it wrs at the first argument, 
except that the trial Judge has said in terns tliat he does not 
believe McQuarrie. The burden of proof, as I have said, is cu 
the defendant company. That means that time is an obliga­
tion resting upon the defendant company to establish by proof 
the delivery of the goods.

The defendant company ask the Court for judgment on the 
ground that the goods were delivered to McQuarrie. In Stephen’s 
Digest of the Law of Evidence, 5th ed. (18»») p. 108, the rule is 
stated that :—

Whoever desires any Court to give judgment as to any legal right or 
liability dependent on the existence or non-existence of facts which he asserts 
or denies to exist must prove that those facts do or do not exist.

In my opinion, in this cast1, there is no evidence that the 
goods were delivered to McQuarrie. 1 cannot see any reason 
whatever for dielielieving him. Personally, 1 am not willing to 
brand him as a thief and perjurer ujxm anything in the evidence 
before me, but the Judge saw and heard him and was unfavour­
ably impressed by him, and, consequently, did not believe him. 
Accepting the finding, I say it has not been established by proof 
that he received the goods. When a man denies absolutely that 
he committed a crime and there is no other testimony, 1 think 
you cannot say, “I don’t like the look of him, or the way he 
gave his evidence, therefore 1 will convict him.” In the same 
way you cannot prove a fact in a civil case by a man who denies 
it. The burden being upon the defendant company, I think there 
must be affirmative evidence of delivery. Of course, it may be 
circumstantial or direct. 1 put the receipt out of the case, as
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bring, under the circumstances, of no effect. I look to see if, 
apart from the evidence of McQuarrie, there are any circum­
stances from which I can draw the inference of delivery. I can 
only say that I find none, and, as to this, the Court is in as good 
a position as the trial Judge to draw or decline to draw inferences 
of fact from undisputed evidence. Did this boy of 19 years of 
age steal the goods, or was it mere carelessness and forgetfulness 
that caused him not to make further enquiry? 1 draw the latter 
inference.

I am of opinion that the apix-al should l>e allowed with costs 
and judgment entered for the plaintiff.

Harris, J.:—This action was brought to recover the value 
of certain goods received by the defendant company to lie carried 
to Inverness. The question was whether the goods were delivered. 
The case was first tried by Meagher, J., without a jury, and, in 
concluding his decision, the Judge said:—

While I feel constrained U|K>n the evidence, as I regard it, to find for the 
defendant, 1 do so with reluctance and not without some misgiving that my 
view may lie erroneous.

There was an apjieal from this decision aml a new trial was 
ordered by this Court. The report will be fourni in 10 D.L.R. 
420, 47 N.S.R. 530. The case went back for a new trial, and 
this trial also took place before MeaghdV, J. The evidence taken 
on the previous trial was read. Some of the witnesses were then 
recalled and asked a few questions, but their evidence does not 
differ from that given by them on the former trial. There was 
some new evidence, but it was of no importance so far as the 
real question in the ease is concerned. McQuarrie, the chief 
witness for the plaintiff, was not recalled, and, so far as 1 am 
able to sex*, the case, so far as evidence is concerned, stands 
exactly as it did when the previous apiieul was hearth

In delivering judgment on the previous apjieul, Ritchie, J., 
said :—

One tiling is certain and that is that the plaintiff never received the 
gooiis. He swears very positively to this and the Judge states that he was a 
“careful conscientious witness.''

And the Judge1 says in his written judgment on the second 
trial that he d<x‘s not think the plaintiff ever actually received 
the goods. There is, 1 think, no doubt that the burden of proving 
delivery of the goods to the plaintiff or his agent was on the 
defendant company. Every carrier is under an obligation to
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delivery the goods carried by him and this defendant company 
admits the receipt of the goods but alleges delivery. The only 
evidence that the goods were delivered is a receipt signed by 
McQuarrie, the plaintiff’s truckman.

The admitted practice with regard to the signing of such 
receipts at this office of the company is that the truckman or 
person about to receive the goods goes to the office in the railway 
station and signs the receipt before he either sees or gets the 
goods. Then the agent of the company and the person who is 
to receive the goods go together to the freight shed and when 
they find the goods they are delivered and a check mark is put 
on the freight bill opposite the article mentioned. This check 
mark is not on the freight bill in question and the truckman’s 
story is that when they went into the shed the goods in question 
were not there and Mr. Tonnery, the agent, said they must still 
be on the car and the truckman could get them in the morning. 
McQuarrie, the truckman, swears that he never did gel the goods, 
and, apparently, he forgot all about them and about the receipt 
which he had signed until a question arose, months after, and 
then he went to the station and saw his receipt and recalled 
the circumstances detailed by him. This is MeQuarrie’s story 
and it is unfortunate that Mr. Tonnery, the agent of the company, 
died shortly after the action was brought and before his evidence 
was taken. A majority of the Judges who heard the previous 
appeal were of the that the production of the receipt
signed under the circumstances referred to, did not satisfy the 
burden imposed on the defendant eompjuiy and shift it to the 
plaintiff, and, as Russell, .1., put it, “the circumstances are all 
consistent with the carelessness or ssness of a truck­
man who was not very intent upon his master’s business.”

1 should perhaps mention that, ordinarily, when the goods 
were not found in the freight shed, it would have been the duty 
of the station agent, when he returned to his office, to'mark 
the receipt “short,” but, according to McQuarrie’s evidence, 
they expected to find the goods in the morning and that probably 
accounts for the entry not being made, and it also ae< s for 
the bill not l>eing ticked as it should have been if the goods had 
really been delivered.

There was evidence that the plaintiff |>aid the freight on
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the* goods in question, but this circumstance was explained and 
is of no importance

On the second trial the trial Judge expressly states that he 
did not believe McQuarric and he adds:

.If I am wrong in this injustice will he done the plaintiff. I do not think 
the plaintiff ever actually received the goods and for that reason one would 
naturally feel reluctant to decide against him. But on the other hand I am 
satisfied his agent received them for him. What became of them afterwards 
has not been shewn.

After reading and re-reading the evidence over most carefully 
I am absolutely unable to find any evidence whatever that the 
goods were ever delivered to McQuarrie and with the greatest 
deference to the Judge I am unable to concur in his conclusion. 
The burden upon the defendant to prove delivery has not in 
my opinion been satisfied.

The principle which governs this Court in reviewing the 
evidence of a trial Judge is so well settled that 1 hesitate to 
refer to a case which has been so often cited, but I desire to 
point out clearly why I think 1 am justified in reaching a different 
conclusion from that of the trial Judge and 1 therefore quote 
from the decision of the Court of Appeal in Coghlati v. Cumberland, 
[1898] 1 Ch. 704. Lindley, M.R., said :—

Even where, as in this case, the appeal turns on a question of fact, the 
Court of Appeal has to bear in mind that its duty is to rehear the case, and 
the Court must reconsider the materials before the Judge with such other 
materials as it may have decided to admit. The Court must then make up 
its own mind, not disregarding the judgment appealed from, but carefully 
weighing and considering it; and not shrinking from ever-ruling it if, op 
full consideration the Court comes to the conclusion that the judgment is 
wrong. When, as often happens, much turns on the relative credibility 
of witnesses who have been examined and cross-examined before the Judge, 
the Court is sensible of the great advantage he has had in seeing and hearing 
them. It is often very difficult to estimate correctly the relative credibility 
of witnesses from written depositions; and when the question arises which 
witness is to be believed rather than another, and that question turns on 
manner and demeanour, the Court of Appeal always is, and must be, guided 
by the impression made on the Judge who saw the witnesses. But there may 
obviously be other circumstances, quite apart from manner and demeanour, 
which may shew whether a statement is credible or not ; and these circumstances 
may warrant the Court in differing from the Judge, even on a question of fact 
turning on the credibility of witnesses whom the Court has not seen.

This case is not one in which the trial Judge has considered 
the “relative credibility of witnesses” and disbelieved one and 
believed the other. What he has done is to disbelieve the only
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witness. Assuming that he was justified in so doing it does not, 
in my opinion, settle the case because we are then thrown back 
upon the receipt which, under the circumstances, the Court, 
on the previous appeal, expressly held was insufficient to dis­
charge the burden cast on the defendant company of proving 
delivery. I agree with what was said by the majority of the 
Court that the receipt signed under the circumstances is in­
sufficient.

There is this too to be said as to the finding of the trial Judge, 
that it is tantamount to a finding that McQuarrie was guilty 
of a crime. If he received the goods and did not deliver them 
to his master, as he was bound to do, he would be guilty of a 
crime and if the judgment is upheld McQuarrie is both a thief 
and a perjurer.

What Lord Ellenborough said in Williams v. East India Co., 
3 East 192, at 199, is still the law on this subject.

I am absolutely unable to sec anything in the evidence to 
warrant the finding to which 1 have referred. I think the 
defendant has not satisfied the burden of proving delivery of 
the goods and that the decision of the trial Judge should be 
reversed. The case has been twice tried and, so far as evidence 
goes, it stands just where it did on the first trial. There is no 
reason to suppose that a third trial will bring out any new facts 
upon the issue involved.

The appeal should, I think, be allowed and judgment entered 
for the plaintiff for .$514.79, together with the costs of the action, 
the two trials and the two appeals.

Chisholm, J.:—I am of opinion that the defendant company 
has not given sufficient proof that the goods mentioned in the 
statement of claim were delivered to the plaintiff ; and, in the 
absence of such proof, the plaintiff is entitled to judgment for 
damages for the non-delivery of the goods. Appeal allowed.

BUNTZEN v. HILL-TOUT
Britixh Columbia Supreme Court, Hunter, C.J. March l, 1917.

Mortgage (§ VI E—90)—Foreclosure — Enlistment and 
discharge—Assignment for creditors — War Relie) Act.] — Appli­
cation by plaintiff in foreclosure action for final order. The
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B‘c* action was commenced on January 12, 1916, and the order nisi
S. C. obtained on February 22, 1916. The defendant Hill-Tout, who

was a purchaser under an agreement for sale subject to the 
plaintiff's mortgage, made an assignment to the Westminster 
Trust Co. for the benefit of his creditors on April 7, 1916. The 
said defendant enlisted in the Foresters Battalion for Overseas 
service in the month of October, 1916, and some weeks later 
received his discharge as being medically unfit. On January 16, 
1917, the plaintiff obtained an order adding the said Westminster 
Trust Co. as defendants, and on February 10, 1917, the plaintiff 
filed a notice of motion for a final order of foreclosure. The 
defendant Westminster Trust Co. opposed the said application 
on behalf of defendant Hill-Tout and claimed protection under 
the War Relief Act.

A. R. Creagh, for plaintiff: The defendant Hill-Tout is not 
entitled to protection under the War Relief Act, as he has received 
his discharge and is not now a volunteer within the meaning of 
the Act. See sec. 10. In any event, he has made an assignment 
for the benefit of his creditors and has, therefore, no interest in 
the lands in question at the present time. See Lloyd v. Lander, 
5 Madd. 282 (56 E.R. 903); Campbell v. Holy land, 7 Ch. D. 166.

W. A. Cantelon, for defendants, Westminster Trust Co.: 
The defendant Hill-Tout having enlisted continues to be entitled 
to protection under the War Relief Act, notwithstanding the 
fact that he has received his discharge, as the Act protects anyone 
who “has enlisted.” And he still has an interest in the lands 
as the estate will probably shew a large surplus.

Hunter, C.J.:—Sec. 10 of the War Relief Act must, I think, 
be read with secs. 2 and 3, and “such volunteer” means a volun­
teer who has enlisted, as referred to in said secs. 2 and 3, and a 
person who enlists continues to be entitled to protection under 
the Act, even though he has received his discharge. The defend­
ant Hill-Tout, however, having made an assignment for the 
benefit of his creditors divested himself of all interest, legal and 
beneficial, in the said lands, and I hold there is no infringement 
of the War Relief Act.
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CITY OF CALGARY v. CANADIAN WESTERN NATURAL GAS C l.
Alberta Supreme Court, Appellate Division, Harvey, CJ., Scott, Stuart amt 

Beck, JJ. December 15, 1916.
Municipal corporation» (§ II F—174)—Gas pranthibek—Exclusive 

grant—Territorial limit.
A grunt of right sand privileges bv a city to lay gas mains in the streets

thereof does not exclude the city from exercising as a municipal enter­
prise rights similar to those granted, even though certain clauses in fla­
grant refer to the rights as “exclusive.”

[City of Calgary v. Canadian Western Natural (las Co., 25 D.L.R., S07, 
varied.!

Appeal from the judgment of Ives, 25 D.L.R. 807. in an 
action brought for a declaration whether or not :

(1) The franchises, rights, etc., granted to one Dingman 
(who was the assignor to the defendant company) under con­
tract made between him and the city council of Calgary in 1905, 
to bore and dig for natural gas, to lay trains and pipes in the streets 
of the city, were limited to and do not extend beyond the area of 
the city as shewn on plans of record in 1905, or whether such 
franchise and rights extended so as to apply to new streets in 
newly acquired areas, subsequent to 1905.

(2) Whether or not the said franchise, rights and privileges 
granted to said Dingman (and assigned by him to defendant 
company) are exclusive as against the plaintiff city.

E. Lajlcur, K.C.,./. Muir, K.C., and C. ./. Ford, for plaintiff.
H'. //. McLnu's, A. M. Sinclair, for the (’an. W. Natural 

( ias Co.
Harvey, C.J.:—The action was tried by Ives, .L, who de­

cided that the defendants’ rights under the agreements tire limited 
in their exercise to the area of the city as it existed at the time of 
tin- agreement, and that such rights are not exclusive of the rights 
of the plaintiff to supply gas within the same area.

The defendants advance several grounds for tin- contention 
that their rights extend to the area of the city as it may be from 
time to time, and the first is based on the terms of the original 
agreement.

That agreement commences with an interpretation of the 
three words “council,” “engineer,” and “street ” as used in the 
agreement which arc declared to mean respectively “the council 
of the said city within the terms and provisions of Ord. No. 33 of 
the N.W. Territories and any amendments thereto,” “the city 
engineer or proper official appointed by the said city for the pur-

385

ALTA.

S. C.

Statement.

Harvey, C.J.

25—33 d .l .r



386 Dominion Law Rr.roin*. [33 D.L.R.

Al.TA.
6. C.

Calgary

Canadian 
Western 
Natural 
Gas Co.

Harwv.C.J

pose of carrying out the terms and provisions of this agreement 
subject to the approval of the council,” and “any street, avenue, 
or lane shewn as such on the plans of the said city registered in 
the Land Titles office for the S. Alberta Land Registration Dist.”

The agreement then provides that Dingman shall proceed to 
drill for gas, and that if he finds it in paying quantities within 
3 years, hé is granted full power and authority, subject to any 
rights theretofore granted, to lay mains along the streets of the 
said city, make connections with houses and other buildings and 
supply gas, a plan of the works being first approved by the city 
engineer.

The rights were to continue for 11 years from the date of the 
agreement with provision for an extension of 5 years which has 
since been acted on.

The agreement fixes maximum prices which may be charged 
consumers, and provides for payment to the city of a small per­
centage of the profits.

Provision is made for certain operations to Ik* supervised or 
approved by the engineer, and the council is also empowered to 
exercise control in respect of certain matters.

Much force is laid by the plaintiff on the definition of the 
word “street,” it being contended that the streets l>eing defined by 
reference to registered plans, they are limited to the plans regis­
tered at the time of the agreement. Rut if the word “ registered” 
is to be construed as if it were preceded by the word “now” or 
followed by the words “at the date of this agreement,” then it 
seen s to me there is no reason why similar words should not be 
required for the definition of “council” and “engineer.” It is 
quite apparent, of course, that after any extension of Innindaries 
the only “council” or “engineer” that can possibly exist must 
be the “council” and “engineer” of the city so extended, and 
therefore as far as these terms arc concerned the agreement must 
be deemed to Ik* speaking as of the time it is being considered 
during the period of its 16 years’ existence. If so, surely the 
same rule should apply to the word “street.” At the time the 
agreement was executed, as well as now, a place was not a “street 
within the meaning of the agreement though used as a liighway 
unless shewn on a registered plan, but 1 can see nothing in the 
definition which fixes the “streets” as of the date of the agree­
ment any more than the “council” or “engineer.”



33 D.L.R.I Dominion Law Re forth. 3S7

If the construction urged were to l>e put on the term it would 
not necessarily, and. almost certainly, would not actually, fix 
the streets to which the agreement applies as all the streets of the 
original area, for any new subdivision of any jxjrtion of the plans 
then registered or any alteration of any such plans shewing new or Cavaiman 

other streets would leave such new or substituted streets entirely \Irera* 

out of the agreement through In-ing within the original area of the f<>
city. I fail, therefore, to see that any support for the plaintiff's Harvey,r j 
contention can l>e obtained from the definition. Without con­
sidering any authority it would ap]>eur to me that when, as in 
this case, certain privileges are granted to certain persons for the 
benefit of the inhabitants of a city, which privilege and Ixmefits 
are to continue for a period of years, it would naturally Ik» within 
the contemplation of the parties, particularly in a new and growing 
country, that the area of the city would probably change and that 
equally naturally they would intend that the privileges would 
attach and the lx*nefits extend to the added area and increased 
population of the added as well as the original area. They cer­
tainly would anticipate a possible if not a probable or almost 
certain increase of j>opulation, and it appears to me as reasonable 
that that increase should l>e contemplated as arising from added 
territory as from growth within the original area. The under­
taking involved, in the first instance, expenditure, which might 
lie very considerable. It would lx* some time l>efore that expendi­
ture could 1h‘ offset by the returns, and it would lx* by increased 
returns from the increasing consumers that profits would naturally 
lx1 expected to be derived in which profits both parties to the 
agreement would share. If the agreement were not intended to 
apply in respect of added territory, we would find the inhabitants 
of a portion of the city sharing in Ixmefits of which the inhabitants 
of other portions would be deprived, and in order to give these ex­
cluded inhabitants similar advantages, a new franchise would 
have to lx* granted and a new agreement made with some one1 
which would necessarily lx* limited to the added territory owing 
to the rights which had lx*en granted by the agreement under 
consideration.

Apart from authority, therefore, I would have no difficulty in 
coming to the conclusion that the agreement applied to the city 
of Calgary as it might exist from time to time during the life of 
the franchise.
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I have, however, found great difficulty in reconciling the 
decisions of the Supreme Court of Canada and the Judicial Com­
mittee of the Privy Council in respect to an agreement which 
appears to me to he very similar in principle to the one under 
consideration.

The trial Judge felt himself bound by a judgment of the 
Privy Council in a case lætween the City of Toronto v. Toronto 
Railway Co., [1907] A.C. 315. The agreement in that case was 
one by which a franchise was granted to the company to use the 
streets for the benefit of the inhabitants in the furnishing of a 
street railway service, and under which the rates to be charged 
were fixed and the city was to share in the profits.

In principle the agreements seem to lie of the same character. 
In that case transportation, in this case gas, is what is to lie 
furnished inhabitants. That agreement provides for the laying 
of tracks on the streets to bo designated by the city authorities, 
and they required the company to lay tracks on the streets in 
territory added to the city subsequent to the terms of the agree­
ment. The company contested the city’s right to compel it to do 
so. In the judgment of the Privy Council, delivered by Lord 
Collins, the other members of the Board, sitting, being Lord 
Macnaghten, Lord Atkinson and Sir Arthur Wilson, are these 
words:—

Their Lordships will therefore humbly advise His Majesty that an order 
should be made declaring and ordering: That neither the city nor the com­
pany have any street railway powers under the said agreement over streets 
within new territorial additions to the city during the time therein mentioned.

If there were no other decision of the Privy Council bearing 
on the case and no special considerations, I would think this case 
concluded by that declaration, because the contracts art; so 
similar in general character that it appears to me that the same 
rule should l>e applied to each. It is necessary, therefore, to ex­
amine the case itself somewhat carefully as well as to consider some 
other decisions.

The Toronto agreement which is set out in full as a schedule 
to ch. 99 of the statutes of Ontario for 1892, confers upon the com­
pany the exclusive right to the use of the streets of the city for 
street railway purposes during the term of the contract with the 
exception of portions of Queen St. and Yonge St., in respect to 
which other rights were then in existence for which portion the
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exclusive right is given, subject to those existing rights. Subse­
quent to the date of the contract an extension of Queen St. was 
added to the city upon which portion there had existed rights in 
another company similar to that on the portion within the city 
specified in the contract. Those lights having liecome forfeited 
by non-user the Toronto Street R. Co. built tracks on the added 
IMirtions of Queen St. but did not pay the* city the annual rental 
called for by the contract. An action was brought to enforce 
this payment and the railway company set up the defence that 
it was not liable liecause the right to build on that street was 
acquired from the former company and not under the contract 
with the city. It was held by the Master in Ordinary, to whom 
it was referred, that the defence failed, that the railway company 
had acquired no right from the former company and that its 
rights to build the tracks were therefore derived from the con­
tract, and that it was liable therefore according to the terms of the 
contract.

While this was immediately a question of the company’s lia­
bility for rental, it was in reality a determination of the company’s 
right under the contract to build tracks on streets added to the city 
subsequent to the date of the contract.

The decision of the Master was affirmed in successive apjaals 
from the Divisional Court, the Court of Appeal, and the Privy 
( 'ouncil.

In delivering the judgment of the Court of Appeal (5 O.W.R. 
130). Moss, C.J.O., at 132, says:—

Now, in this agreement, we find in the first place, a grant in very wide 
terms, the exclusive right for a period of 30 years to operate surfaix; street 
railways in the City of Toronto. Standing alone without the exceptions this 
embraces every part of the territorial area comprising the City of Toronto, 
not only at the date of the agreement, but during the period of 30 years over 
which the right is to extend. The grant extends to every portion of territory 
acquired or made to form part of the municipality during the 30 years.

Ixml Maenaghten delivering the judgment of the Judicial 
Committee, the other mcmliers being Lord Davey and Sir Arthur 
Wilson, stated that the conclusion arrived at by the Courts below 
was “plainly right.” It is apparent that the decision could not 
l>e right unless the terms of the agreement covered this added 
territory. By the terms of that contract it was provided in one 
clause that the company should lay down new lines as directed by 
by-law of the city, and by another clause that if it failed to do this
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the right to lay clown lines on such streets might lx* granted by 
the city to another person or company.

The city passed a by-law requiring the company to lay down 
new lines on the streets added subsequent to the date of the 
contract which it declined to do. The dispute on this point and 
several other points came before the Courts, and it was in the 
ultimate decision by the Judicial Committee upon this litigation 
that the declaration first above quoted was made. Other deci­
sions at the trial and Court of Appeal which were also dealt with 
on the appeal to the Privy Council are to be found in 11 O.L.R. 
108; end 12 O.L.R. 534.

In the Queen St. case the judgments of the Court of Appeal 
and Privy Council were delivered on January 23, 1905, and 
Novemlx'r 8, 1905, respectively. In the second series of cases the 
first decision, which was upon a special case, was that of Anglin, J., 
and was given on November 10, 1904, or before the decision of the 
Court of Appeal in the earlier case.

The two questions which relate to the present matter that 
were submitted for decision were (9 O.L.R. 334, 37 Can. S.C.R. 
430 at 432):—

1. What new lines shall be established and laid down, and tracks and ser­
vice extended thereon by the company, whether on streets in the city as 
existing at the date of the agreement or as afterwards extended?

6. Is the privilege to the city to grant to another person or company for 
failure of the company to establish and lay down new lines and to open same 
for traffic, or to extend the tracks and services upon any street or strwts as 
provided by the agreement, the only remedy the city can claim?

Anglin, J., in delivering judgment, says (9 O.L.R. at 330):
The company, desirous of preserving its monopoly against eoni|)ctition, in 

new territory as well as old: the city anxious to secure the advantages of a 
single system—both dealing not with the conditions of the moment, but with 
privileges to be enjoyed and services to la* rendered for a period of 30 years, 
must be taken to have intended by the words “in the City of Toronto” what­
ever that phrase might describe at any time during such 30-year period. I 
have no doubt that the provisions of this agreement, onerous as well as ad­
vantageous, were meant to apply, and do apply, to extensions of the city 
during the term of the agreement.

He also gives reasons for answering Q. 0 in the negative.
The judgment of the Court of Appeal which was delivered on 

November 13, 1905, a few days after the Privy Council had 
affirmed its decision in the Queen St. case, affirmed the judgment 
of Anglin, J., on both these questions, the first one not Ixiing 
argued, it Iwing conceded by all parties that it was covered by the 
decision in the Queen St. ease.
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In the meantime another action had been begun by the city 
against the company to compel it to lay tracks on a street which 
had not Iieen within the city at the date of the contract. This 
was tried before Street,.!., on Novemlx*r 23,190f>. It was objected 
that the contract did not apply. Street, J., however, held against 
the company that this point was settled by the decision of the 
Court of Appeal in the Queen St. case. An appeal was taken 
from the last mentioned decision of the Court of Appeal to the 
Supreme Court of Canada, and from the judgment of Street, .1., 
to the Court of Appeal.

On May 1, HHM>, the Supreme Court of Canada gave judgment 
reversing, by a majority of 3 to 1, the judgment of the Court of 
Appeal on both points, and on June 29 following, the Court of 
Appeal gave judgment reversing Street, J.. by reason of the judg­
ment of the Supreme Court of Canada. From these two judg­
ments, an appeal was taken to the Privy Council upon which the 
judgment first mentioned was given on May 1. 1906, affirming 
the decision of the Supreme Court of Canada on both these points.

From the statement of facts it is apparent that the dispute 
between the parties was whether the city could comjK*l the com­
pany to lay down new lines on streets to In* designated by it. 
If the contract gave the city no power to do this, naturally it 
was of no consequence whether the streets designated were within 
the original Inmndaries of the city or not. The decision, there­
fore, that the contract gave no such right, made any other deci­
sion unnecessary for the purpose of determining the questions in­
volved. Nevertheless this point is determined in both the Su­
preme Court and the Privy Council lx*fore the determination of 
the other point, and in the reasons for the final judgment it is 
stated ([1907) A.C. at 320):—

Thu question on the main a|»|>oul is: lias the cor|k«ration struct railway 
I amers under the agreement over streets within new territorial additions to 
the city during the term therein mentioned? The Supreme Court, overruling 
in this respect the decision of the Courts below, has decided by a majority of 
three to one that it has not. The reasons given in the judgments of Sedge- 
wick, and Idington, J J., with whom Davies, J., concurred, seem to their 
1 .lordships so full and satisfactory as to make it unnecessary to say more 
than that they adopt and agree with them. The injustice involved in the con­
trary view, which would enable the coqioration to coni|>el the railway com­
pany to extend their lines at an indefinite expense, and for indefinite dis­
tances, where the maximum fare chargeable for any distance is five cents, 
seems to their Lordships insti|>erahle.
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In the Supreme Court the reasons given by Sedgewick, J., 
se(»m I last'd mainly upon the provisions of the Act incon>orating 
the company and ratifying the agreement, and not on what the 
parties had previously agreed upon. Having referred to certain 
powers given by the Act to which no reference is made in the 
agreement , he concludes :—

It appears to me plain that by the special reference contained in sec. It», 
sub-see. 4 of the Act, the parties did not intend to provide for territory subse­
quently annexed and as to which the city at the time had no right to give any 
franchise or give any contract.

The reasons of Idington, J., art more exhaustive, and are 
based rather on what the parties sad than on what the legis­
lature enacted. His conclusions, moreover, an- limited to the 
stated case as it came liefore Anglin, J. He nowhere expressly 
states the opinion that the agreement in no respect applies to 
added territory though some of the reasons may seem to suggest 
that conclusion. He refers to a section of the Act which auth­
orizes the company to make arrangements with adjoining muni­
cipalities providing that in the event of any portion of such muni­
cipality In'ing annexed, it shall Ik* subject to the terms of the 
agreement, and adds:—

I cannot net* how these provision» may be so enlarged as to imply that all 
the rest of this contract must necessarily lie held as intended to become opera­
tive in any new territory annexed to the city, whenever and wherever such 
additions might hapjien to be made.

He points out that adjoining munit ies that might be 
annexed might have made contracts which would prevent the 
company from exercising its exclusive rights in respect to such 
annexed territory and therefore it would Ik* unreasonable to 
think that it would have intended to assume the burdens of the 
contract within such added area.

The only reference made either in the Supreme Court or 
Privy Council judgments to the Privy Council decision on the 
Queen St. case is contained in the reasons of Idington, J., who 
says:—

I do not read the judgment of the Privy Council as deciding this question 
at all. The Court was dealing with one of those very extensions of a line 
which the contract expressly provided for as far as they could provide for it.

I find myself quite unable to appreciate the distinction made.
1 have examined the terms of the contract again and again and 
cannot satisfy myself what provision is being referred to. There 
is provision for the company acquiring the exclusive right in so

4



33 D.L.R.] Dominion Law Reports. 393

far as the city can grant it in respect to the portion of Queen 
St. affected by the prior contract which would give it the exclusive 
right upon the prior rights lieing determined. There is also 
provision in the Act for the company to make arrangements with 
companies having rights in adjoining municipalities, but in the 
Quail St. case the street in question was not within the city 
when the contract was made, and therefore did not come within 
the provisions of the contract to which I have referred unless these 
provisions extended to added territory, and the express finding 
was that no arrangements were made with another company 
so that it did not come within the provisions of the Act mentioned. 
It is true that all it necessarily held was that the annexed portion 
of Queen St. was subject to the terms of the agreement, and all 
that the later case necessarily decided, since that was a" that was 
involved, was that the burden of building tracks on stn*ets in 
annexed territory was not inqiosed by the contract upon the 
company and even that might have lieen avoided as a separate 
holding since it was held at the same time that no such burden was 
imposed in respect of the streets of the city as of the date of the 
contract. Many of the reasons given for the conclusion of the 
later ease' have no at ion to the case at bar. The argument
of injustice cannot In* " d, certainly not against the company 
which is simply seeking to establish a right, nor so far as I can see 
against the city. The argument founded on the complications 
arising out of annexation of adjoining municipalities likewise has 
no bearing. At the time of the contract there were no adjoining 
municipalities and under the law then in force and conditions of 
the province, no prospect of such coming into existence. Any 
added territory would almost necessarily In* unorganized. There 
was an adjoining village but it was not a municipality in the 
usual sense* and had no power to make contracts giving franchises 
such as the one in question. Under the circumstances, while I 
feel quite unable to reconcile the declaration of the later cast; 
with the ratio decidendi of the earlier one, 1 should even, without 
more, hesitate to conclude that the former decision was overruled 
by the later, but unfortunately there* is more, for only last June 
since the delivery of the judgment herein, the Judicial Committee, 
though differently constituted, expressly reaffirmed its approval of 
the decision of the Court of Apjieal in the Queen St. case in a con-
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test between the same parties: City of Toronto v. Toronto H. Co., 
29 D.L.R. 1.

On the principle of that case, I think it should be held that 
the intention of the parties to the contract in question was that 
the franchise should apply to the city as it existed from time to 
time during the period of the existence of the franchise, and on that 
branch of the cast* I would allow the appeal.

On Q. 2 I agree with the conclusion of the trial Judge.
If the contract purported to grant tin* exclusive right to lay 

pipes or t gas, it would be necessary to determine what 
that meant, but it does not purport to do anything of the kind, 
and the only ground for the argument that no one but the com­
pany had any right to lay pipes or supply gas is because the rights 
which are conferred by the contract are described in two or three 
places as “exclusive” rights. If that is a correct description, 
as no doubt should be assumed, it is necessary to ascertain what 
they are exclusive of. The place to look to ascertain what rights 
are granted is in the words of grant, or to any restriction im­
posed. The words of grant are to be found in clause 4 of t he con­
tract which provides that if the company within three years 
finds gas, etc., “the council doth hereby grant to the said com­
pany full power, license and authority, subject to any rights and 
privilege's that may at any time heretofore have lieen legally 
granted by the said city to any other person or corporation to 
open up, dig trenches, and lay mains under or along the streets 
of the said city,” etc.

I can see no suggestion in this of an intention to exclude 
anyone from exercising similar rights.

In clause 9 for the first time the word “exclusive” is used 
and the same clause explains the extent of the exclusion. The 
clause is as follows:—

9. That the* exclusive rights and privileges hereby granted to the said 
company shall continue, subject to the terms and conditions herein expressed, 
for a period of 11 years from August 14, 1905, and may thereafter be extended 
for a jieriod of 5 years by an agreement at the option of the said city and the 
said city shall not (it being determined that the said city has such |x>wer) 
during the said |K*riod of 11 years or the extension thereof as aforesaid, grant 
to any person, firm or oori>oration the right to construct or lay mains, etc., 
unless the privileges hereby granted to the said company are forfeited, etc.

In clauses 10 and 15 again the word “exclusive” is used in 
provisions for the loss or revival of the rights in so far as they are 
exclusive.

1
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The word "exclusive” suggests that something is excluded. 
When a person is spoken of as lx*longing to an exclusive club or 
set, it does not mean that all but he are excluded but that some 
are excluded. Similarly the term "exclusive rights or privileges” 
would l>e a perfectly correct expression to designate rights which 
exclude other rights though not necessarily all other rights. The 
use of this word cannot, therefore, in my opinion, extend the mean­
ing of the plain words of grant and exclusion.

It is suggested that at the time of the contract the city had 
not the right itself to supply gas, and that therefore the exclusion 
is an exclusion of all rights other than those of the company. 
It appears to me that this is a double-edged argument. If the 
city had no power itself to exercise such rights it would se*cm 
clear that there was no intention to exclude such non-existent 
rights, and if it subsequently acquired power to exercise such 
rights from the legislature, that right would lx* superior to the 
contract. If it did have the power it seems to me equally clear 
that it did not intend to exclude* its rights Ixvause the* intention 
must be found in the words used and the words clearly limit the 
exclusion to rights which might lx* acquired by a grant from the 
city which naturally would not include rights exercised by the 
city itself.

For the reasons stated, I see* no ground for considering that 
the contract was intended to exclude* the* city from exe*rcising 
as a municipal e*nte*rprise‘ rights similar to those grante*d to the 
ceunpany. On this branch, therefore, I would dismiss the* appeal.

As in the* result e*ach party has a measure* of substantial success, 
Ixjth in the actiem and in the* appeal. 1 would allow no e-osts of 
either to either party.

Scott, J., concurred with Stuart, .1.
Stuart, J.:—The original action is a ele*clarate>ry one, but by 

counterclaim the first two defendants se*e*k to recover da i ages 
from the plaintiff. By arrangement the disposition of the c.nnter- 
claim was left in abeyance* until the* final conclusion of the original 
action.

On anel prior to August 14, 1905, the territorial limits of the 
city of Calgary comprise*d a much narrower are*a than, bv subse­
quent statutory extensiems, they now contain. On that date* 
the city council, by an agreement, ratifie*d by a by-law which was
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submitted to and carried by the ratepayers, granted to one Ding- 
man, his associates and assigns
full power and license and authority subject to any rights and privileges that 
may at any time heretofore1 have been legally granted by the said city to 
any other jierson or corporation, to open up, dig trenches, and lay mains 
under or along the streets of the said city, and to make all necessary connec­
tions between the system of mains, pijH-s or other works hereby authorized 
and any dwelling, shop, factory building or other place within the said city, 
and to renew, alter or repair all or any of the works so laid down or constructed, 
and to pump or otherwise force through the said pipes natural gas, provided 
that a plan shewing the promised location of the said mains and pqies and 
building connections as aforesaid shall first be submitted to and approved 
by the said engineer.

See. 9 provided:—
that the exclusive rights and privileges hereby granted to the said company 
shall continue subject to the terms and conditions herein expressed for a period 
of 11 years from August 14, 1905, and may thereafter be extended for a |>criod 
of 5 years by an agreement at the option of the said city, and the said city 
shall not (it being determined that the said city hits such |H>wer) during 
the said iM-riod of 11 years or the existence thereof as aforesaid grant to any 
|M‘rson, firm or corporation the right to construct or lay mains or pipes or 
connections on, in or through the streets of tin* said city for the supply of 
natural gas unless the privileges hereby granted to the said company are 
forfeited and determined as herein provided or unless the said company’s 
supply shall fail to meet the demand therefor, and it is determined by arbi­
tration under the terms and provisions of the Arbitration Ordinance of the 
N.W. Territories or otherwise as may be mutually agreed that the said com­
pany is not with proper speed and diligence taking the necessary means to 
increase the said supply.

Sec. 16 provided that:—
if the said company avails itself of the privileges hereby granted and obtains 
a sufficient quantity of natural gas capable of being commercially and econom­
ically utilized for light, heat and power or fuel, and proposes they shall 
supply the same throughout the said city at a price not greater than that 
charged by the said company for supplying the same outside the said city.

See. 17 fixed a maximum rate of 25 cts. per thousand c.f. for 
domestic purposes and 15 cts. for power purposes,at which the com­
pany bound itself to supply ‘‘natural gas to the inhabitants of 
the said city.”

Sec. 18 provided that:—
when the buildings or other places to be supplied with said gas arc situated on 
land lying along the line of any main or supply pipe of the said company the 
cost of the necessary connections from the main to the property line shall be 
borne by the said company, and when the buildings or other places supplied 
are not so situated, the said company shall construct such mains or pipes as 
arc necessary to give such supply upon a reasonable return upon the outlay 
of the said company in constructing such mains or pipes being assured to the 
said company, and in the event of a difference arising between the said com-
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pany an<l the owner or oevupant of She said building or other places as to the 
reasonableness or otherwise of such return, the same shall be referred to the 
council, ami their determination thereof shall Im> final and conclusive between 
all the parties.

By sec. 2(> the city was to receive 2% of the net annual profits 
of the company and also after allowance for a dividend of 10% 
to the shareholders of the company the city was to receive all 
the profits above that until its share reached 8% of the net annual 
profits.

Then there were of course other clauses in the agreement 
hut I pass them by for the present.

Subsequently to the* date of the agreement and at various 
times up to and including December lti, 1910, successive statutes 
were passed by the lx*gislature of Allierta extending the territorial 
lnmndaries or limits of the city.

On Septemlx-r 6, 1905, Dingman assigned his rights under the 
agreement to the Calgary Natural (las Co. Limited.

Between Septemlier ti, 1905, and August 1, 1911, various 
agreements were entered into between the city and the Calgary 
Natural (las Co. Ltd., and various by-laws were passed whereby 
the terms of the agreement of August 14, 1905, were altered and 
amended chiefly with regard to limitations of time and the price 
to tie charged for gas. No reference was made in any of these 
agreements or by-laws to the various extensions of the territorial 
limits of the city.

On August 1,1911, the Calgary Natural ( las ( o. Ltd., assigned 
its franchise to the defendant the Canadian Western Natural 
(las, Heat, Light and Power Co. Limited, and this assignment 
was agreed to by the city. Subsequently the assignee trans­
ferred its franchise to another company of similar name which 
in turn assigned it to the defendants the Calgary (las Co. Ltd.

The first question upon which the Court is asked to make 
a declaration as to the rights of the parties is whether the rights 
acquired by Dingman under the agreement of the 11th August, 
1905, which have now become vested in the defendants, extend 
beyond the territorial limits of the cit y of < algary as these stood 
under the then existing legislation and cover the whole present 
area of the city, or are restricted in their operation to the original 
area.

As it is put in the statement of claim the question (a) is whether 
or not
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tin* suit! franchise rights and privileges arê limited to and do not extern! Iieyond 
tin* area of the said city as shewn on the plans filed in the said Land Titles 
office on August 14, 1905.

Or, as the defendants’ amended defence asserts, we are asked 
by the defendants to declare and by the plaintiffs to deny that 
“upon the true construction of said by-law 500 the said rights, 
privileges and franchises were intended to extend and did extend 
to the whole territorial area of the city of Calgary as the same 
existed from time to time during the life of the franchise;” and 
thut upon the true construction of the agreements in question and, in view of 
all the surrounding circumstances as they then existed, said franchises were 
intended to extend and do extend in their geographical application to all the 
lands and territories which from time to time might, during the life of the 
franchise, Ik* included within the boundaries of the city.

By-law ôfX), referred to in this pleading, dealt with another 
original agreement Ixdween the city and one Morris relating to 
the supply of artificial gas and of which the defendants are the 
assignees, but I do not deem it necessary to make further refer­
ence to that question.

It will lx1 observed that in these pleadings reference is made to 
the “rights” “privileges” and “franchise” originally granted to 
Dingman. Nothing is said about the obligations and liabilities 
assumed by him under the agreement of August 14, 1905. These, 
however, for reasons which will appear, ought not to be lost 
sight of.

For the sake of clearness, I think the questions presented 
to us should be considered under 3 or 4 distinct aspects, viz.: 
(1) the proper interpretation of the meaning of the agreement 
as it stood when it was executed or rather as it stood at the very 
first extension of the city limits subsequent to its execution; (2) 
the effect of any suggested estoppel; (3) perhaps the same, the 
effect of any suggested acquiescence; and (4) the effect of certain 
of the subsequent agreements as amounting impliedly to a direct 
new grant of the rights and privileges claimed with regard to the 
extended areas.

In dealing with the first of these aspects, the first enquiry 
to be made seems to me to be—was Dingman, or his assignee 
the Calgary Natural Gas Co. Ltd., entitled to say on the very 
next day after the first Act was assented to extending the terri­
torial limits of the city, to the corporation of the city, “my or our 
rights, privileges, and franchise are now by virtue of the Act of 
the legislature forthwith extended throughout the new area?”
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In my opinion, we are necessarily asking the same question A ' Al 
when we ask whether on the next day after the first extension the S. (

city was entitled to say to Dingman or to the company—“your («m OF
duty to supply gas to the inhabitants of the city at the prices ( AI<iA,n 
fixed in the agreement and at no higher price than you are supply- r woman 
ing it outside, your duty to make extensions of mains upon request ^ \tvr!u 

of an owner whenever our council in their wisdom, not you your- <iAS 
selves, decide that you will receive a reasonable return upon your Stuart, j 

outlay, and to supply gas therefrom, provided you discover a 
sufficient and paying supply of natural gas within the time limited, 
now extends through the new area which the legislature has seen 
fit to add to the territorial limits of the city.”

Certainly to give a negative answer to the question in its 
first form and to say that on the morrow of the first extension 
of limits Dingman or his assignee could not claim that their rights 
operated in the new area would not lx* open to the objection that 
“the manifest injustice of it would seem to be insuperable.”
Leaving aside all questions of estoppel and acquiescence and sub­
sequent agreement, there could, it seems to me, be no possibility of 
a suggestion that there would be manifest injustice in confining 
the area within which the rights were to operate to the territorial 
limits described in the instrument granting the rights. If, by 
a legislative Act, the meaning of the words used in the contract 
to define the limits of their operation was extended, surely, unless 
there was direct and specific evidence that such an extension was 
in the contemplation of the parties, that it was relied upon by 
the grantee as an inducing consideration in the making of the con­
tract—and there is no evidence of that kind here at all—then 
there can, to say the least, Ik* no injustice in confining the grantee 
of the rights to the area within which he exjwcted them to, and 
it was agreed that they should, operate* when he made his bargain.

It is when obligations and liabilities are to be imposed upon 
the grantee by forcing upon him the acceptance of his rights with 
their concurrent duties, possibly burdensome within the extended 
area, that, no doubt, some danger of injustice arises.

But it would appear to lie very clear that the area of the 
operation of the grantee’s rights and the area of the operation 
of his obligations must necessarily Ik* coincident and identical.
This indeed was, I think, taken to be so fundamental and obvious 
upon the argument that little reference was made to it.
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For the* puriKw of applying this principle it is necessary to 
look at what the contract reveals as to the true situation. Ding- 
man and his associates agreed to begin boring for gas within or 
in the vicinity of Calgary within a period of 0 months (which was 
subsequently extended). It was agreed that “if the said company 
(i.e., Dingman and his prospective associates) succeeded within 
3 years in finding a sufficient and paying supply of natural gas 
which could be utilized in the said city,” then the council granted 
him the franchise already defined in the quotation above. And 
the council agreed not to grant the right to use the streets for a 
similar purpose to any other person, firm or corporation.

Now, surely the meaning of this was that the grant was con­
ditional upon Dingman’s finding gas in sufficient quantities to 
supply the inhabitants of the city with all the gas they required. 
It could not Ik* supposed that although Dingman might not have 
enough gas to supply the demand, still his exclusive privilege re­
mained. Indeed section 15 of the contract specifically provided 
for this contingency and stipulated that on a partial failure, i.e., 
a failure to supply the full demand, the exclusiveness of the privi­
leges should cease for the time læing.

What, then, was the situation? IjCSs than a year after the 
contract the legislature extended the area of the city. On May 
9, 19(H), the first extension was made by eh. 55 of the statutes of 
that year, and by a proviso the Lieutenant-Governor was given 
power to add other areas, whether a village or otherwise, by 
order-in-council upon terms. Nothing is shewn to have ln>en 
done by order-in-council and the next year the provisions were 
repealed and a much wider extension was made by statute. On 
Decendier 16,1910, a still wider extension was made which brought 
a whole township, i.e., 36 square miles, within the limits of the 
city.

The original term of 3 years from August 14, 1905, within 
which Dingman, his associates or assignees were to find “a suffi­
cient and paying supply of natural gas” as a condition of receiving 
a grant of the franchise was extended to 5 years from that date 
by an agreement made in June, 1908, i.e., just shortly l>efore the 
expiration of the original term of 3 years. Dingman had spent 
nearly 2 years boring for gas out on the Sarcec Reserve. Then 
he came nearer to the city and ln*gan boring at what is called in
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the evidence, ‘‘Col. Walker’s place. ” It is not very clear whether 
this was within or without the then city limits, hut I gather that 
it was outside. Certainly it was outside the original limits. They 
got “about equal to 5 or 000,IKK) c.f. per day, ” hut as the evidence 
shew's, it was not a good well; “it was limited.” as Dingman said.

In the consideration of this first aspwt of the ease we ought 
not, I think, to look hack upon the contract at all from the point 
of view of our present knowledge, hut should exclude from our 
minds nil thought of the enormous quantity of gas discovered 
by the present defendants at a long distance from the city, over 
MX) miles away to Bow Island, and their vast expenditures and 
bond issues. These tilings give; no help in construing the original 
contract aside from the possible question of construction by 
subsequent conduct or agreement. They only obscure the ques­
tion. We should rather stand back at the j>eriod, 1905, and 
look forward only with the knowledge that the parties then had.

What would have l>een the situation if Dingman had. even 
within the original term of 3 years, found a supply of gas suffi­
cient for the purposes of the city as it stood when he made his 
bargain, but not sufficient for the area as extended either by the 
Act of 1900 or under its authority by order in council or by the 
Act of 1907, or by the Act of 1910? Was not the prospective 
number of consumers a very material consideration in deciding 
whether a “sufficient supply of” gas had l>ecn found, and therefore 
whether the grant of the franchise had come into o|x»ration. Is 
it not conceivable that Dingman might before August 14. 1908, 
have found a supply sufficient for the needs of the city as it origin­
ally stood, but not sufficient in view of the extension that took 
place in 1907? Could the city have then said to him in 1908: 
“True, you have found sufficient for the original city, but you 
have not found sufficient for the city as it now stands and there­
fore your right to the franchise has not arisen even with respect 
to the original limits?” And could they, after Deceml>er 10, 
1910, have emphasized the argument by reference to the much 
larger extension which was then made?

It was suggested that the parties should 1m- held to have 
had possible future extensions of the city in cor ion but
these considerations seem to me to point in exactly the opposite 
direction. When the very acquisition of any franchise at all
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depended upon thv discovery of a sufficient supply of gas it seems 
to me ini|H)Ssil»le to adopt any other view than that the parties 
were thinking of “sufficiency of gas” only with relation to the ex­
isting territorial limits and to the requirements of the population 
within that area.

Then passing from the question of the condition precedent to 
the creation of the franchise to the question of its operation, we 
come to the provisions of clause 18 in reference to the extension 
of main pipes. It would appear to me to l>e quite possible that 
Dingman and his associates may have l>een quite prepared to 
submit, in case of disagreement lad ween themselves and the owner 
or occupant of premises desiring a gas supply, to the final de­
cision of the city council as to the assurance of a reasonable re­
turn upon the necessary outlay in so far as the then existing 
limits of the city were concerned. But would they not have been 
entitled to say, when a question of extension bf main pipes and of 
a supply of gas through them, throughout a very much more 
widely extended area came up: “This new area which the legis­
lature has added to the city is more sparsely settled, we cannot 
agree that the city council should have absolute and final auth­
ority to make a decision which will bind us under our contract to 
construct new main pq)es and supply new customers throughout 
this new area. We did not agn*e to that. We were speaking 
and agreeing al»out the city limits as they stood when we made 
our bargain?”

For these reasons I think that even without precedent or 
authority 1 should have come to the conclusion that Dingman, his 
associates and assignees did not, by virtue of their original con­
tract, enter into any obligation to supply gas outside of the original 
limits of the city, and that therefore, as a necessary corollary, 
they acquired no right to do so by virtue of the mere original 
contract itself.

But we are not, as the trial Judge pointed out, without pre­
cedent. The case of Toronto li. Co. v. City of Toronto, 37 Can. 
8.C.R. 430, and (1907) A.C. 315, seems to me to Ik* indist inguish­
able and conclusive on this point. The main question there 
was whether under a grant of an exclusive franchise to operate 
street railways on the streets of the city of Toronto for 30 years 
made by a contract of September 1, 1891, and ratified by the
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Legislature of Ontario by 55 Viet. eh. 99 (Ont.), the obligations 
of the railway company under the contract extended to territory 
annexed to the city subsequently to its execution and ratification. 
Both the Supreme Court of Canada and the Judicial Committee 
held that those obligations did not so extend. The Judicial 
( 'ommittee said :

The reasons given in the judgment of Sedgewiek, and Idington, JJ.. with 
whom Davies, J., eoncurred, seem to their Lordships so full and satisfactory 
as to make it unnecessary to say more than they adopt and agree with them.

It is therefore well to quote in full the language1 and reasons 
thus approved. Sedgewiek, J., said (p. 434):—

In construing an instrument in writing, the Court is to consider what the 
facts were in respect to which the instrument was framed, and the object as 
ap|H-aring from the instrument, and taking all these together it is to see 
what is the intention appearing from tin* language when used with reference 
to such facts and with such an object, and the function of the Court is limited 
to construing the words employed; it is not justified in forcing into them a 
meaning which they cannot reasonably admit of. Its duty is to interpret, 
not to enact. It may lie that those who are acting in the matter, or who 
either framed or assented to the wording of the instrument, were under the 
impression that its scojx* was wider and that it afforded protection greater 
than the Court holds to be the case. But such considerations cannot 
properly influence the judgment of those who have judicially to inter­
pret an instrument. The question is not what may be supposed to have 
been intended, but what has been said. More complete effect might, in some 
cases, be given to the intentions of the parties if violence were done to the 
language in which the instrument has taken shape; but such a course would, on 
the whole, lx; quite as likely to defeat its to further the object which was in

And again he said (p. 430):
In my opinion, the city clearly only pur|>orted to deal with streets within 

its jurisdiction. Outside municipalities into whose area the company might 
desire to extend its <)|>eration8, had independent powers in these res|x*cts. 
and the Act provides that with them the company could make separate 
arrangements, and without going in detail through the various provisions in 
the conditions, agreement and statute, it apitears to me plain that by the 
special reference contained in sec. 10, sub-sec. 4 of the Act, the parties did 
not intend to provide for territory subsequently annexed, and as to which the 
city, at the time, had no right to give any franchise or make any contract. 

Idington, J., in his judgment, said (pp. 448-9):—
I am unable to see anything in the contract binding the railway company 

in respect of future extensions of the city, save so far as is expressed in clause 
16 of the conditions of sale incorporated with tin- agreement, and sec. 10 of 
the Act wheieby the apjiellants became incorporated and bound to execute 
the agreement entered into by the purchasers.

I cannot see how these provisions may be so enlarged as to imply that all 
the rest of the contract must necessarily be held as intended to become o|x*ra- 
tivc in any new territory annexed to the city, whenever and wherever such 
additions might hapiten to lx- made.
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To provide in express terms for such a contract, as operative and binding 
from the execution thereof, would have been beyond the powers of the muni­
cipal corporation.

It is said, however, that it was unnecessary to have made any provision 
anticipating such extensions because the contracting parties well knew that 
the City of Toronto was likely to expand within 30 years from the date of the 
contract, «luring which the franchise created thereby was to exist, and must 
be taken to have contracted in light of that anticipation and in light of the 
provisions of the Municipal Act to continue the corporate existence, in such 
cases of addition to a municipality, so as to give the municipality the same 
powers over the new territory as it had over t he old.

I am, after fully considering all these things, still unable to apprehend 
how any such implication must necessarily exist, in a contract such as we have 
to pass upon as would make all the covenants between the parties that bound 
them in relation to the old territory o|>erntive upon the new.

The provisions for continuous existence of the city and all its corporate 
powers when its territorial limits have been extended are merely relative to 
jurisdiction. It would seem as if the necessity for expressly providing, as the 
Municipal Act does, that in the case of annexation of new territory the by-laws 
of the city shall 1m* held to apply to the new territory, suggests that contracts 
of this nature, if to operate upon the new territory, must do so by express 
provision made therefor. There is none shewn in the Municipal Act or any 
other Act. There is none in this contract.

Statute» and jurisdiction are not in any way the same thing as a contract, 
which either may enable to be mule. The contract may, and generally must, 
remain valid even if the status be lost or the jurisdiction be increased or dim­
inished. Hut can its operative field be, of necessity, affected by any such 
change and es|K>cially in a contract of this nature?

There seems to me to be a confusion of ideas in contending that this juris­
diction over a defined area and the inhabitants thereof must, of necessity, 
give such legal effect to a contract with a municipal corporation to do some­
thing to or in relation to its property as existent before extension as to bind 
the contracting parties to do or submit to have the things contracted for done 
to the new extension of property or domain.

And again he said, p. 451 :—
When we look at the thing they are contracting about, the nature of the 

enterprise involved, the many uncertain factors in the oj>eration of such a 
contract, even within a well-known and defined area, and we reflect how much 
more complicated the contract must be if projected into the future, possibili­
ties that might arise in relation to any added territory, we seem to be for­
bidden to entertain the thought that any such contracting parties could have 
intended to apply the terms agreed upon for 30 years to territory over which 
neither party hud any domain or any security for the future condition thereof 
in any regard, and especially in regard to the value thereof for the purpose 
of constructing therein or extending therein a system of street railway.

We must bear in mind that the keynote of this contract is an exclusive 
right for 30 years. We must also bear in mind that whilst the city could 
assure the company in regard to the exclusive right within the then existing 
boundaries that there was no power that could exclude any other railway 
system from existing or coming into existence in what was likely to become 
part of the territory to be added in course of time to this city.
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It swing to me that tliese views, confirmed as they were by 
the Judicial Committee, are entirely applicable to the view of the 
ease which I am for the moment dealing with. 1 can find nothing 
in the circumstances of the Toronto case which can distinguish it.

There were, no doubt, municipalities existing outside of Tor­
onto, and the possibility of the railway company making con­
tracts with them and then of their subsequent annexation to the 
city was mentioned in the* confirming statute. Sub-sec. 4 of sec. 19 
of the statute declared that where the company had constructed 
lines therein under the terms of contracts with those munici­
palities prior to annexation, then, after annexation, the terms of 
the Toronto agreement should bind the company with regard 
thereto. Idington, .1., did indeed found an argument upon tliis 
circumstance by an application of the “expremio uni us" rule. 
Hut that was not the sole argument that he used. His remaining 
reasons as well as those of Sedgewick, J., had nothing to do with 
that principle and are entirely applicable here.

In the present case there was in fact one municipality adjoining 
Calgary as it originally stood which is mentioned in the evidences 
as “Ruralville,” but which, no doubt, should l>e “Rouleau- 
ville,” and the statute of 19(H), by its reference to annexation of 
such municipalities by order-in-council also suggests their exist­
ence. And, at any rate, even if there were no adjoining muni­
cipalities, there was not a pure absence of authority. Either 
the Legislative Assembly of the Territories or the Federal Go vern- 
ment had control over road allowances. What would the situa­
tion have been if Dingman had found gas immediately and ob­
tained franchise from such exterior authorities or if other i>ersons 
had obtained franchises therein? Would the extension of the 
limits of the city simply without any reference to such rights 
have made the franchise given bv the city applicable to the new 
territory? It will l>e answered, no doubt, that, in such a case, 
everything would have been subject to rights already existing 
within the added territory. But we are not dealing with that 
question. We are endeavouring to construe the contract. There 
is at least no evidence that there were no franchises existing in 
the surrounding territory before any extension was made. How 
can we merely assume that there were none and then assume 
that the parties contemplated the extension of the l>oundaries 
of the city and the extension of the franchise throughout the new
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and unoccupied area. For all that appears the defendants may 
have bought out such external franchise holders and preferred 
to stand on the rights assumed to be given them by the city fran­
chise rather than those given to their vendors, as being more 
favourable. True, there is no mention of this subject in the 
evidence at all, and if we are entitled to make an inference from 
absence of reference to the subject to the effect that there were 
no such external franchises, then what I have said is of no im­
portance. But I doubt the propriety of such an inference, judici­
ally, we know nothing about it at all.

1 think no assistance upon the aspect of the case which 1 
am now dealing with is to be derived from the two cast's of Toronto 
R. Co. v. City of Toronto, [1906] A.C. 117, and Toronto R. Co., 
29 D.L.R. 1, [19161 2 A.C. 542. The latter case dealt with the 
proper construction of a clause in the Toronto contract dealing 
with a portion of the street which has l>een within the limits of 
the city for four years prior to the date of the contract; while 
the former, though it did indeed have to do with a street brought 
in by a subsequent annexation, was a case where the railway com­
pany had refused to pay to the city the $800 per mile of track 
stipulated in the contract in reference to a piece of track built 
after the city was extended, and for the building of which the com­
pany had sought and obtained permission from the city on the 
assumption that the contract, governed. The case is relevant 
only upon the question of estoppel or acquiescence or interpre­
tation by subsequent conduct. 1 do not read the words of Ia>rJ 
Macnaghten at p. 119, as meaning that by the extension of the 
city limits a general right throughout the new area had arisen. 
I think it obvious from the expressions used at p. 120, that all 
that was decided was that in the particular circumstances re­
lating to the one piece of track in question, the railway company 
had precluded itself from denying that the piece of track was sub­
ject to the agreement because they had applied to the corporation 
for permission to build it upon the assumption that it was covered 
by the agreement.

Nevertheless, though I have taken so many words to express 
my opinion on the first axpect of the case to the effect that the 
aspect is unfavourable to the defendants, I am, with some hesita­
tion, inclined to the view that upon another aspect, which needs 
only a brief discussion, the appellants are entitled to succeed.

>

■
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The Calgary Natural (las Co. in 1911, that is after all ex­
tensions of the territorial limits had lieen made sought for and 
obtained from the city an agreement amending the terms of the 
original contract relating to the price at which gas should In* 
supplied. One recital to this agreement, which is dated January 
23, 1911, is as follows:—

And whemw it is provided by par. 17 of the said agreement that the 
company «hall supply natural gas to the inhabitants of the city for domestic 
pur|>o8<\s at a price not exceeding 25 cents per 1.000 e.f.. and for |tower pur­
poses at a price not excwding 15 cents |ier 1,000 e.f.

And the further operative clause reads:—
Now, therefore, it is hereby mutually agreed by and between the parties 

hereto that notwithstanding anything in the said agreement between the 
said Archibald Wayne Dingman and the city contained, the company shall 
be |>ormittod to charge for all natural gas su y/died to the inhabitants of the city 
for domestic purposes at a price not exceeding, etc., etc.

In all the agreements and by-laws referring to amendments 
I can only find this one place where the words: “the city” or 
“the city of Calgary” are used in their territorial significance as 
describing an area as distinguished from their significance its the 
name of a corporation. I am unable to attach any importance at 
all to the use of those words in the latter sense as suggesting a 
possible agreement to extend the territorial area within which it 
was originally agreed that the rights of Dingman. his associates 
and assigns should operate. Wherever the words are so used 
they are descriptive only of the contracting party, and as there 
could not be and were not two distinct corporate entities, one 
consisting of the inhabitants of the original area and the other of 
the inhabitants of the enlarged area, but there was only one 
corporate entity capable of contracting with reference even to 
the original area, 1 do not see how the continued use of that 
corporate name could be held to bring about an amendment of 
the terms of the original contract. Nor could the voting of all the 
ratepayers of the wider area be of any significance liecauae rate­
payers often vote on questions referring merely to a single locality 
within the territorial limits of the municipality. I can see no 
reason why any of the agreements or by-laws which contain no 
hint of a reference to territorial area should be treated as having 
in any way affected the meaning of the first contract.

But when we come to the agreement o. January 23, 1911, 
and the by-law affirming it which was voted upon and passed by 
the ratepayers there is a different situation. The passages above
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quoted from the agreement do refer to territorial area. They do 
speak of “the city” in the territorial sense, and in the absence 
of anything to shew the contrary, I think it must be taken that 
the parties were then using the phrase; in its then existing mean­
ing. If the parties had intended to deal merely with the original 
area 1 think they would have so specified by speaking of “the 
inhabitants of the area constituting the city in 1905.” They 
did not say that, but used the simple expression “the city,” mean­
ing. of course, “the city of Calgary," and that expression at that 
time clearly meant the whole area. In my opinion, this con­
stituted an agreement—an implied one no doubt, but none the 
less potent—that in the original contract with which they were 
dealing and which they were amending, thost* words should there­
after be given a new and wider meaning. And, thereupon, the 
original grant of the franchise was given a wide operation.

I think where two parties to a contract have made an agree­
ment about a certain subject-matter which is described by a cer­
tain expression, another by legislative enactment, that expression 
is given a wider meaning, and then the parties by another agree­
ment, purporting to amend the first, have used the expression, 
obviously in its new and wider meaning, in such a way as to shew 
that they assumed that the contract extended to the wider subject- 
matter, then the original contract itself should thereafter be given 
the wider interpretation. To take an example. If the owner of a 
patent granted the exclusive right to manufacture the patented 
article within Province of Ontario prior to the recent extension of 
boundaries, to A. and then the legislation extending the boundaries 
of the* province came, certainly, whatever may have Ixvn the 
position if nothing more occurred Ixdween them, if they there­
after entered into a new agreement referring to and amending the 
first and still speaking of the rights as extending to “the Province 
of Ontario” without limiting it to the old area the rights of the 
grantee would extend to the new area.

Upon this narrow ground, and as 1 have said with some hesita­
tion on account of the extreme narrowness of it, I think the first 
question should lx; answered in favour of the defendants.

With regard to the other grounds raised in respect of this 
first question it becomes unnecessary to deal with them, but 
perhaps 1 may say this much, that I do not think that the action
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of officials of the city can l>c held to hind the corporation on any 
ground of estoppel or acquiescence' where the result is to 1mi a grant 
of a franchise over the city’s streets, a thing which (tan, as 1 appre­
hend, under the statute l>e given only by a vote of the ratepayers. 
If tlie defendants were refusing to pay the 2' ,' of the profits refer­
able to the extended area after getting their plans approved by the 
city or engineer and exercising in fact the right of using the streets 
for supplying gas within t hat area, then I think the case of Toronto 
v. Toronto Railway, [1906] AX’. 117, would apply. But that 
is not the case here. All that case decided was that in such 
circumstances the company should, with reference to a particular 
piece of a street, pay to the city what it agreed to pay where it 
apparently had l>een assumed by both parties that the extended 
right existed. Here the city is not demanding its 2, '(. It is sub­
mitting for decision the wider and anterior question whether 
the pure right did extend to the wider area. Nor do I think the 
question w r the city, after what has occurred, could tear up 
the mains actually laid or could be prevented by injunction from 
so doing, now comes up for decision. It is the general right, 
not the rights as affecting what has l>ecn actually done that, as 
I understand it, we are asked to decide.

With regard to the second question I agree with the views 
expressed by the Chief Justice. The only point which has made 
me to accept his conclusion is one with which he has not
dealt, viz.: the effect of the stipulation as to payment of 2% of 
the net profits. It was contended that this constituted a partner­
ship between the city and the company and that the law of part­
nership applied with the result that the city would l>e prevented 
from itself competing. Whatever the law of partnership on such 
a point may lx1 1 think it is rather founded on equitable rules 
and it is not a matter of contract. Possibly we might be justi­
fied in applying such rules in the* present case if it were really a 
case of partnership. But, however that may be, it seems to me 
to be clear that there was no partnership. If a man rents a shop 
to a tenant to carry on a grocery business and as part of the rental 
is to receive 2C'( of the net profits without in any way taking part 
in the business or its ol ions, I can see no reason why ho should 
not open a grocery store of his own down the street somewhere. 
That, 1 think, is the true analogy. He certainly does not become 
a partner.
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1 therefore agree with the trial Judge in his answer to the second 
question. I agree on the matter of costs with the Chief Justice.

Beck, J.:—By-law No. 500 of the City of Calgary, entitled 
“A by-law respecting the establishment of Gas Works in the City 
of Calgary," was passed provisionally in June, 1903, and after having 
been submitted to the vote of the qualified ratepayers, was subse­
quently finally passed, to take effect on August 1, 1903. It gave 
one Morris and his associates a franchise to establish gas works 
for the distribution of artificial gas. It authorized the making 
of an agreement in the tenus of the by-law between the city and 
Morris and his associates. No such agreement was in fact ever 
executed. Both sides seem to have considered that the by-law 
alone was sufficient; that an agreement in accordance with its 
terms was unnecessary. The city, however, proposed an ad­
ditional provision having in view the discovery of natural gas— 
artificial gas only being contemplated by the by-law—but Morris 
and his associates declined to agree to the proposal.

The rights acquired by Morris under by-law No. 500 were 
ultimately assigned to a company formed of himself and his 
associates and called the Calgary Gas Co. Ltd.

Then one Dingman procured an agreement with the city 
dared August 14, 1905, authorized by by-law No. 010 dated 
August 21, 1905, assented to by the qualified ratepayers.

This agreement contemplated that Dingman and his associates 
should :—
undertake boring or drilling oiierations in, or in the vivinitx of, the said City 
of Calgary, for the purpose of ascertaining whether natural gas or other natural 
fuel products can be obtained in paying quantities.

This agreement was assigned by Dingman to the Calgary 
Natural Gas Company Ltd. on September 0, 1905.

By-law No. 040 dated January 11, 1905, and an agreement 
made in pursuance thereof dated January 12, 1900, gave the 
Calgary Natural Gas Co. an extension of 3 months to commence 
their operations.

By-law No. 803 dated June 1, 1908, authorized certain altera­
tions in the terms of the Dingman agreement which were em­
bodied in an agreement dated June 2, 1908. This by-law was 
submitted to the ratepayers.

By-law No. 1097 dated August 11, 1910, authorized an agree­
ment for the further extension of time for commencement of
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operations until February 14, 1911, and an agreement to this 
effect was executed on August 11, 1910. On October 21, 1910, 
the Calgary Natural Gas Co. Ltd. entered into a special agree­
ment with the city for the furnishing of street lights for a portion 
of the city, and this agreement having been assigned to the Prairie 
Fuel Gas. Co. Ltd., the latter company and the city entered into 
a further agreement dated August 1, 1910, and the benefits of 
these agreements were assigned to the Can. Western Natural 
Gas, Light, Heat and Power Co. Ltd.

By-law No. 1114 dated January 23, 1911, authorized an agree­
ment varying the prices at which the company should “supply 
gas to the inhabitants of the city for domestic purposes,” and 
an agreement to this effect was executed dated January 23, 1911. 
This by-law was submitted to the ratepayers.

By instrument dated August 1, 1911, the Calgary Natural 
Gas Co. Ltd. assigned all its rights under these by-laws and 
agreements with the city to the Canadian Western Natural Gas. 
Light, Heat and Power Co. Ltd.

By by-law No. 1212 dated November 2, 1911, an agreement 
already executed on October 11, 1911, was authorized, acknowl­
edging the latter company to be entitled as assignee expressly 
granting to the latter company all the powers and privileges given 
by the foregoing by-laws ami agreements.

All the foregoing by-laws and agreements, including by-law 
No. 500 in favor of Morris, were confirmed by the legislature, eh. 
i>4 of 1911-12 assented to December 20, 1911.

By instrument dated July 6, 1912, the Calgary Gas Co. 
assigned the Morris franchise (by-law No. 500) to the Can. 
Western Natural Gas, Light, Heat and Power Co. By two 
instruments dated August 1, 1911, this latter company assigned 
all the foregoing franchises to the Canadian Western Natural Gas, 
Light, Heat and Power Co. of Calgary Limited and the latter 
company on February 13, 1915, changed its name to “Calgary 
Gas Co. Ltd.”

The title to the franchises being established in the Calgary 
Gas Co. Ltd. and the right of this company or of its assignor- 
company to sue in respect of these franchises, it will be convenient 
generally to refer henceforth indifferently to “the company” 
except occasionally to distinguish the Calgary Gas Co., Ltd.,
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which for some time held and operated under the Morris franchise 
in distributing and selling artificial gas.

The principal dispute between the company and the city 
arises over extensions of the limits of the city.

The city was created by eh. 33 of Ordinance of the N.W.T. 
1893. Its limits were extended by eh. 40 of the Ordinances of 
1901 ; again by ch. 27 of the Ordinances of 1903 (1st sess.) assented 
to April 25; again by ch. 55 of the Statutes of Alberta 1900 
assented to on May 9; again by ch. 32 of 1907 assented to on 
March 1 ; again by ch. 30 of 1908 assented to on March 5; again 
by ch. 28 of 1910 (2nd sess.) assented to on December 10.

I think it will be found to be an assistance to make a list of 
the important dates in the order of time.

At the date of the first transaction the boundaries stood as 
they had beeri altered by way of extension on April 25, 1903.

By-law No. 500 (Morris franchise) August 1, 1903; by-law 
No. 010 and agreement (Dingman franchise) August 14-21, 1905; 
by-law No. 040 an agreement (Nat. Gas. Co., Dingman franchise) 
January 12, 1900; extension of boundaries, May 9, 1900; March 
15, 1907; March 5, 1908; by-law No. 803 (referred) and agree­
ment varying terms of agreement under by-law 010 ( Dingman 
franchise), June 2, 1908; by-law No. 1097 and agreement extend­
ing time under agreements made under by-laws 040 and 803 
(Dingman franchise), August 11, 1910; street lighting agreement 
(Nat. Gas Co.), October 21, 1910; extension of boundaries, 
December 10, 1910; by-law No. 1114 (referred) and agreement 
under by-law 010 (Dingman franchise), January 23, 1911 ; further 
street lighting agreement varying agreement of October 21, 1910, 
August 1, 1911 ; by-law No. 1212 and agreement (covering 
Dingman franchise agreements and street lighting agreements), 
November 2, 1911 ; statutory confirmation of all the foregoing. 
December 20, 1911.

The Calgary Gas Co., the artificial gas company—whose 
rights originated under the Morris franchise—carried on business 
from apparently some time in 1904 until it assigned to the Cana­
dian Western Natural Gas, Light, Heat and Power Co. on July 5, 
1912. In the interval there had been four extensions of the 
city limits, 1900, 1907, 1908, 1910. At the latter date the com­
pany had about 30 miles of gas mains laid within the present
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city limits of which about 4 miles lay beyond the limits as they 
existed at the date of the granting of the Morris franchise, August 
1, 1903. No suggestion was made by either the company or 
the city during any part of this period that the privileges of the 
company were confined to the limits of the city as they existed 
on August 1, 1903. Some of the provisions of this, the Morris 
franchise, seem to call for special notice.

Par. 13 provides that the company's franchise shall continue 
for 35 years ; and “exclusively for a period of 15 years.’’ Par. 
12 provides for the city taking over the company's works at any 
time after the expiry of 10 years. Par. 11 provides that if at 
any time in the opinion of the city council the profits are excessive, 
the matter shall Im> referred to arbitration. Par. 2 required the 
comjiany to expend within 2 jfears $50,(XX). Pars. 4 and 5 made 
it obligatory upon the company to supply gas to any premises 
within 50 ft. of its mains at a fixed cost and within a greater 
distance at an increased fixed cost. Pars. 3 and 3A fixed maximum 
rates per thousand c.f. of gas, provided for a reduct ion having regard 
to quantity of gas consumed. Par. 1 made the company's opera­
tions “subject to any Ordinance of the N. W. T. granting pjwers 
to other companies” (Ord. 21 of 1901) “and to any by-laws of the 
city respecting the same.” In practice the company gave notice 
to the city of the streets along which they promised to lay its 
mains and make its connections and no difficulty or question ever 
arose lietween them. (p. 179).

The Dingman natural gas franchise—agreement of August 
14, 1905—in substance provided that he and his associates, called 
the company, should commence lioring for natural gas on or in 
the vicinity of Calgary; that if the company succeeded within 3 
years in finding a sufficient and paying supply of natural gas, 
which could be utilized by the city they should lie entitled to lay 
mains, etc.; “provided that a plan showing the proposed location 
of the said mains and pipes and building connections should be 
first submitted to and approved of by the city engineer;” that 
before commencing work the company was to furnish to the city 
council plans showing the character ami extent thereof for the 
council’s approval and that the time and manner of carrying out 
the work should at all times be under the supervision and control 
of the engineer; and it contained a number of other provisions 
which it will lie more convenient to refer to specifically later on.
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The questions we have to decide in the present case are two: 
(1) Whether the contract between the city and the company with 
respect to the supply of natural gas extends beyond the limits 
of the city as those limits existed at the date of the initial contract 
in such sense that the rights and privileges granted to the company 
can he exercised in the parts of the city lying lieyond these limits 
and, incidentally, whether there is the reciprocal obligation upon 
the company to extend its mains and supply the inhabitants of 
the city in t he area of tin? extension under the conditions expressed 
in the contract, and (2) whether the rights and privileges granted 
to the company exclude the city from itself setting up a similar 
system.

It is commonplace to say that in order to interpret the con­
tract the whole of the contract and the bearing of every one of 
its provisions upon the rest must be considered and that it must 
be interpreted in the light of the surrounding circumstances 
existing at the time of the making of the contract. Nevertheless, 
when all this is done, the contract may still remain open to more 
than one reasonable construction. In such an event the Court 
shall go one step further, as in my opinion it is correctly put in 
Hals’. Laws of England, vol. VII., tit. Contract, s. 1043.

See 8 Cyc., tit. Contract, pp. 587-8. Furthermore, as is 1 
think correctly said in Pollock on Contract, 8th ed., p. 477:—

Where both parties have acted on a particular construction of an ambiguous 
document, that construction, if in itself admissible, will be adopted by the 
Court. (Forbes v. Wall (1872), L.R. 2 8c. & D. 214). To this extent its 
original effect, though it cannot be altered (unless it amount to a variation by 
mutual consent) may be explained by the conduct of the parties.

There is a great mass of American authority for this latter 
proposition, 8 Cyc., tit. “Contract,” pp. 588 et seq.

The contract which we have to interpret is that between 
Dingman and the city dated August 14, 1905, with such amend­
ments thereto as were subsequently made.

Part of the surrounding circumstances at the date of that 
contract is the state of the law with regard to the powers of the 
city.

The city charter seems to have conferred no authority upon 
the city to enter into such a contract ; and it excludes the appli­
cation to the city of the municipal ordinance. Such power as 
the city possessed in this respect was, apparently, contained only
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in ch. 21 of 1901 intituled “An Ordinance respecting Water, (ias, 
Electric and Telephone Company.” This ordinance by sec 13 
implies that a municipality may grant an exclusive privilege to 
a company operating under that ordinance. Sec. 16 lays a limited 
obligation upon the company to supply buildings on tin- lines of 
its mains.

With respect to the provision of the contract (par. 9), it seems 
to be unquestionable that the city then had no legislative author­
ity itself to undertake the supply of gas; for the charter (ch. 
33 of 1893) see. 117 elause 56 which formerly read :

Building, erecting or buying or leasing, controlling and operat­
ing grist mills, elevators, telephone plant, electric and power 
plant, gas and water works plant, was amended only in 1911 
(ch. 63 of 1911 12, sec. 8) by inserting after ‘‘telephone plant” 
the w jrds “brick works, coal mines, gravel pits, abattoirs and gas 
wells or for dealing in coal, and it was only in 1910 (ch. 28, sec. 
3, 2nd sess.) that the city was authorized to exercise any of the 
powers enumerated in clause 56 outside of the city limits.

In considering the meaning and intent of this contract, it 
seems t3 me that it is of the first importanee to keep in constant 
view the thing the contract was about, viz.: the supplying to the 
inhabitants of the city of natural gas for the purposes of light, 
heat and power from a point in fad contemplated as being beyond 
the city limits and referred to in the contract as in or in the 
vicinity of the city. Such a contract without regard to its special 
provisions, it seems to me, suggests at once a different primâ facie 
view from that which would strike one with regard to numl)ers of 
other contracts for municipal works, for instance to a contract for 
the improvement of streets—laying sidewalks, making boule­
vards, paving, etc. In the one cast1 we get the idea of the Ixmefit 
to persons changing and increasing in number; in the other of 
property with its locality; in the one of continuity of service; 
in the other of completion once for all; in the one of the contractor 
desiring to increase his operations and consequently his profits 
indefinitely, thus calling for a permanent plant ; in the other of 
a contractor requiring an “outfit” with regard to which he must 
contemplate1 that it must not 1m- so great and expensive but that 
he can look forward to using it in connection with probable 
future contracts.
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When we come to examine the contract we find that the 
company was giver franchise, which, so far as the express terms 
go, was exclusive as against a like grant to any person, firm or 
corporation for and in the event of an extension limited to 5 years, 
for that further period and after the termination of the period of 
exclusiveness the franchise was by implication fpars. 9,10, and 15) 
to lie in perpetuity, subject to determination in certain events. 
Provision is also made imposing the obligation upon the company 
of indefinitely extending its mains, etc., and supplying gas, if the 
city council deems it reasonable that the company should do so. 
having regard to the return to the outlay (par. 18).

Provision is also made for the payment to the city by the 
company of 2% of the net profits of the company derived from 
the sale of gas within the city; to be increased in certain events 
to 5% (|*ars. 26. 27).

Regard is to lie had as already said to the circumstances 
under which the contract was made, e. </., the comparatively 
small area of the city, the comparatively small number of its 
inhabitants, the information as to which appears in the evidence; 
the fact that it was contemplated that the source of supply 
would lie beyond the city limits and that therefore probably 
the principal main in the event of an extension of the limits 
would for some considerable portion of its length lying beyond 
the original limits, lie of necessity brought within the extended 
limits, naturally suggesting the right and obligation of the com­
pany to supply the inhabitants in its vicinity. Having regard to 
all these things the provisions of the contract and especially 
the character of perpetuity attached to the rights and obligations 
of the company and the city’s compulsory powers to enforce 
extensions, it seems to me that the contract ought, even without 
reference to the subsequent conduct of the parties, to be construed 
as being effective in any territory subsequently added to the city’s 
limits; at least as against the city upon whose application to the 
legislature these extensions of boundaries were made.

Even if the contract alone, with the circumstances surrounding 
its making, leave the question in doubt, there are formal acts of 
the council and of the ratepayers inhabiting indifferently the 
original and increased area of the city, actively joined in and 
acted upon by the company, which in my opinion must be taken 
as an.effective and irrevocable construction of the contract.
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In addition to these formal acts there were very numerous 
acts, and a long course* of conduct consistent only with this inter­
pretation of the contract between the company on the one hand 
and the council, commissioners, engineer and other officers and 
officials of the city on the other; and in this connection it is per­
haps worth suggesting that the authority of the commissioners 
elected under the provisions of the city charter is of a much higher 
character than of any individual officer or official of the city 
and that consequently their acts and acquiescence are of greater 
effect.

I have pot thought it useful to discuss any of the decisions upon 
cases more or less analogous to the present, because apart from 
principles of interpretation, about which there is no need for 
dispute, they seem to me to afford little assistance.

The question of the exclusiveness of the franchise remains. 
If the exclusiveness exists it will expire on August 14, 1923 (p. 
249).

It appears, as already stated, that at the making of the contract 
the city had no power to undertake itself the establishment of 
a natural gas system. This seems to be recognized by the con­
tract itself in par. 15, which provides that in the event of a failure 
to pump gas for 30 days the city may enter into a temporary 
contract with any other company, firm or oerson for supplying 
natural gas within the city limits during il o period of (i months 
and may utilize such part of the company’s system of mains as 
it needs.

In view of the law being as I have said there is no reason to 
look for, in the contract, a provision excluding the city from 
interfering with the franchise it was then granting otherwise than 
in the only way in which it could do so, namely; by similar grant 
to another person, firm or corporation.

The increase of authority in the city was obtained at the 
request of the city as appears in the recital to the Act and as 
should, I think, in any case be presumed. And it would seem to 
me that, if the franchise was originally exclusive as agent against 
the city by reason of its want of authority to engage directly in 
a like undertaking, it could not derogate from its own grant by 
obtaining merely general powers in that respect, at all events
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when its own grant was by special legislative Act, viz.: its own 
by-law.

It seems to me, too, that looking at the object and nature of 
the contract and its various provisions there is an implied term 
that the city will not interfere. The contract necessitates large 
expenditures in the creation of a permanent plant depending for 
its profitable operation upon the numlier of its customers; it 
was calculated for the benefit of all the inhabitants of the city 
whose representatives the city council were, it provides for the 
compelling of the company to make all reasonably required 
extensions, and finally made the city itself a participator in the net 
profit resulting from the operation of the system. A contract 
upon similar lines between two individuals would, it seems to me, 
clearly, by implication, exclude the party granting rights in con­
sideration of improvements upon his property (the remuneration 
being dependent upon the making of the improvements and from 
their extent) himself undertaking the same improvements con­
temporaneously with the person to whom he had given a contract 
to do it.

For the reasons which I have tried to express I think that 
there should be a declaration that the franchise rights and privi­
leges held by the defendants, the Canadian Western Natural (las, 
Light, Heat & Power Co. Ltd., of the Calgary Gas Co. Ltd. 
extend throughout the present limits of the City of Calgary and 
that the same are exclusive as against the city for the period and 
subject to the conditions expressed in the contract embodying 
the same.

The defendant, the British Empire Trust Co., was added as 
representing bondholders and as therefore being parties interested 
in the matter in question.

In the result I would allow the appeal with costs and make 
the declaration outlined above and give the defendants, including 
the trust company, their costs in the action.

______ Judgment accordingly.
ANDERSON v. CANADIAN NORTHERN R. CO.

Saskatchewan Supreme Court, El wood, J. March SI, 1917.
Railways (§ II D—70)—Injury to animals at large—Owner's Negli­

gence-Wilful ACT OR OMISSION.
It is u wilful act within the meaning of sec. 294(1) of the Railway Act,

190<>, to turn animals at large upon a highway within half a mile of an
intersection at rail level despite a provincial Act permitting animals
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to run at large, and if the animals ho at large get from the highway to 
railway property and are killed or injured there, the railway company is 
not liable.

[Koch v. G.T.P. Branch Linen (Sank. 1017), 32 D.L.R. 303 (annotated) 
considered; see also annotation following.)

Action to recover damages for injury to animals under the 
Railway Act. Dismissed.

G. E. Taylor, K.C., for plaintiffs.
J. N. Fish, K.C., for defendant.
Elwood, J.:—In the month of January, 1916, certain Shetland 

ponies belonging to the plaintiffs were killed upon the right-of-way 
of the defendant company. This right-of-way was fenced on 
either side, but the cattle guards at the highway crossing, from 
which the ponies got upon the right-of-way, had been removed 
apparently by the defendant company.

The evidence shews that in the month of November, 1915, 
these ponies were turned out to let run with other stock; that for 
the most part they grazed upon a section of land about a mile from 
the land of the plaintiffs, and between 1 and 2 miles from the 
crossing where they got upon the railway; that they were in the 
habit of coming home for water, and were looked up by the plain­
tiffs every day or two; and that, so far as the plaintiffs know, they 
had never before the accident strayed from the section on which 
they were pasturing.

At the time of the accident, the municipality in which the 
accident occurred had not passed any by-law prohibiting the 
animals from running at large, pursuant to ch. 32 of the statutes of 
Saskatchewan of 1915. Sec. 4 of that statute is as follows:—

4. Subject to the provisions of this Act it shall be lawful to allow animals 
to run at large in Saskatchewan.

(2) Nothing in this Act contained shall derogate from, destroy, or in any 
wise affect the rights or remedies which a proprietor or other person has, or 
but for this Act would have, at common law or otherwise, for the recovery 
of damages for trespass committed on, or injury done to, his pro|>erty by 
any animal whether lawfully running at large or not.

In the case of Early v. C.N.R. Co., 21 D.L.R. 413, 19 Can. Ry. 
Cas. 316, 8 S.L.R. 27, it was held by the Court en banc of this 
province that the failure of the railway company to provide 
cattle guards did not render the company liable if the animal 
injured was at large through the negligence or wilful act or omis­
sion of the owner, etc. And, so far as the question of the failure 
of the defendant company to maintain cattle guards is concerned, 
that question is concluded by the above decision.
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It was contended, however, on l>ehalf of the plaintiff, that the 
fact that these animals were lawfully at large by virtue of the 
above statute prevented what would otherwise l>e negligence or a 
wilful act from being negligence or a wilful act.

Sul>sec. 4 of sec. 294 of the Railway Act is as follows:—
(4) When any hones, sheep, swine or other cattle at large, whether upon 

the highway or not, get u|xm the property of the company, an<l by reason 
thereof «lamage is caused to or by such animal, the party suffering such dam­
age shall, except in the cases otherwise provided for by the next following 
section, be entitled to recover the amount of such damage against the com­
pany in any action in any Court of competent jurisdiction, unless the com­
pany establishes that such animal got at large through the negligence or wilful 
act or omission of the owner or his agent, or of the custodian of such animal or 
his agent: Provided, however, that nothing herein shall lie taken or construed 
as relieving any person from the |»enalties impose«l by sec. 407 of this Act. 
(As amended, 9 & 10 Edw. VII. ch. 50, sec. 8.)

In Greenlaw v. C.N.R. Co., 12 D.L.R. 402, the Court of Appeal 
of the Province of Manitoba held that
cattle turned out to graze on the highways, as authorized by a municipal by­
law, are not at large through the negligence or wilful act or omission of the 
owner so as to relieve the railway company under the above section from 
liability for running down animals that came upon its right-of-way at a place 
other than a highway crossing, by reason of «lefects in the fencing, which the 
railway company was under a statutory obligation to maintain.

In McLeod v. C.N.R. Co., 18 Ü.L.R. 616, at p. 624, Iioyd, C., 
says as follows: “Cattle on the lands of the owner are not ‘at 
large’ but ‘at home.”, Similarly, I apprehend that cattle other 
than those of the owner of the land which arc on that land by 
permission of the owner are not at large, and so, when cattle other 
than those of the owner of tjic land are upon that land by virtue 
of a statute or municipal by-law, they are not at large but at 
home.

The owm r of land .adjoining the railway whose cattle get upon 
the railway through a defect in the fence lx»tween the right-of-way 
and such land, ould recover, although his land were not fenced, 
and so could any person else whose cattle were rightfully on the 
land, whether by permission of the owner or by virtue of a statute 
or municipal by-law, and that is really all that is decided in Green­
law v. C.N.R. Co., 8Ujyra.

There arc observations in the judgments which have a wider 
effect than was necessary for the purposes of the judgment; I do 
not, however, concur in some of those observations.

Sec. 294 (1) of the Railway Act is as follows:—



33 D.L.R.] Dominion Law Reports. 421

No horses, sheep, swine or other cattle shall be permitted to be at large 
upon any highway, within half a mile of the intersection of such highway 
with any railway at rail level, unless they are in charge of some competent 
person or persons, to prevent their loitering or stopping on such highway at 
such intersect ion, or straying upon the railway.

In Early v. C.N.R. Co., ante, at p. 30, Bowen, L.J., in Re 
Young and Hanlon’s Contract, 31 Ch.D. 168 at 174, was quoted 
with approval, namely:—

The other word which it is sought to define is “ wilful. ” That is a word of 
familiar use in every branch of law and, although in some branches of the 
law it may have a special meaning, it generally, as used in Courts of law, 
implies nothing blameable, but merely that the person of whose action or 
default the expression is used, is a free agent, and that what has been done 
arises from the sjiontaneoufl action of his will. It amounts to nothing more 
than this, that he knows what he is doing and intends to do what he is doing 
and is a free agent.

And in Becker v. C.P.R. Co., 7 Can. By. Cas. 29, at 33, Harvey, 
J., says:—

But, even if it were not negligence, it was the wilful or deliberate act of 
the plaintiff in putting the animals where he did that was the cause of their 
getting at large, if indeed they were not at large even in that pasture, and, 
therefore, they were at large through the negligence or wilful act or omission 
of the plaintiff, and thus come within the exception which excuses the railway 
company.

The mere fact that the animals had not, prior to the accident, 
to the knowledge of the plaintiffs been accustomed to stray from 
the land where they were pasturing, does not make it any less 
negligence on the part of the plaintiffs when they did, in fact, 
stray. See Murray v. C.P.R. Co., 1 S.L.R. 283, 287, and Becker 
v. C.P.R. Co., supra.

In Koch v. G.T.P. R. Co., 32 D.L.R. 393, there is a dictum of 
three of the Judges of this Court that, where there is a by-la>v 
permitting animals to run at large in the municipality, the owner 
cannot be guilty of negligence in allowing his animals to so run, 
even if in consequence they get upon the railway at its intersection 
with the highway. That dictum was clearly obiter, and while 
I have the very highest respect for the opinions of the Judges who 
concurred in that dictum, still, it was obiter, and, as I have a very 
strong contrary opinion, I feel that I cannot follow what is there 
stated.

There is the express statutory enactment in sec. 294(1) of the 
Railway Act, forbidding certain animals from being permitted 
to be at large upon the highway (which intersects a railway) 
within half-a-mile of such intersection. For ordinary purposes
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the animals had, except as mentioned in sec. 4(2) of ch. 32 of 1915, 
the right to be on the highway, but so far as the rights and liabili­
ties under the Railway Act are concerned, they had no right to be 
there. 1 apprehend that no mere consent of the municipality 
or of the province could give them the right to be there as against 
the provisions of the Railway Act. If they got upon the highway 
within half-a-mile of an intersection with the railway through the 
negligence of the owner or his wilful act, and from such highway 
got upon the railway and were injured, then the company is not 
liable.

The definition of “wilful" approved of in Early v. C.N.K. Co., 
supra, to my mind, makes it clear that what is intended by sec. 
21)4(4) of the Railway Act is, that the owner of the animals who 
intentionally permits his animals to be at large is deprived of his 
right of action if they are injured in consequence of their so being 
at large. The mere fact that there is a by-law or a statute per­
mitting them to be at large cannot affect his position and his 
responsibility with respect to the railway company. It is none 
the less intentional that it is permitted. Sub-sec. 1 of sec. 294 
says tliat they shall not be permitted to be at large.

Having come to this conclusion, the result must be that the 
plaintiffs’ action must be dismissed with costs.

There was a counterclaim of the defendants claiming damages 
which the defendant company sustained in consequence of the 
cattle being upon the track.

Sec. 294(4) of the Railway Act is a section which, inter alia, 
deprives the owner of animals injured of his right of action if the 
animals get injured through I icing at large through his negligence 
or wilful act, etc. That section, however, does not give the rail­
way company a right of action if any such animals get upon the rail­
way through the default of the railway. It was through the default 
of the railway company that the animals got upon the right-of-way, 
or, at any rate, there being no cattle guards, the animals had noth­
ing to prevent them getting upon the right-of-way to the place 
where the accident took place, and I am of the opinion and hold 
that this negligence of the railway company prevents its re­
covering on a counterclaim.

f he result is that the counterclaim will be dismissed with costs.
Action dismissed.
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ANNOTATION.
BY ALFRED H. MORINK, E.C.

Gmeulting Kdilor, D.L.lt.

In thv above caec tin- aniimils were turned out by the owner, to graze 
with other slock, where they would, 14x111 unenclosed land; they got upon a 
highway, and thence upon the railway, at an intersection at rail level, where 
the cattle guards had been removed.

A provincial Act says that ‘‘it shall be lawful to allow animals to run at 
large.” The only question of law really raised by these faits is this, is the 
intentional act of the owner in turning his cattle at large a "wilful" act, within 
the meaning of sec. 294(4) of the Railway Act, R.N.C. 190(1, in view of the 
fact that it is legalized by the provincial Act, so far as such an Act can legalize 
it? Elwood, J., said: “The mere fact that there is a (provincial) statute 
permitting them to In- at large cannot affect the owner's position and res|Mmsi- 
bility with res|iect to the railway company. It (the owner's act) is none the 
less intentional (that is, wilful) that it is permitted.

Elwood, J., seemed to see some significance in the wont “permitted” 
where it occurs in sec. 294(1) “No horse, etc., shall ba iiermitted to be at large." 
In face of that word he thought a provincial Act could not grant permission, 
but manifestly, provincial power, if it existed under the H.N.A. Act 1867, 
could not lie limited by any such prohibition. "Permitted” is mere surplus­
age in sec. 294(1) which should lie read as if it ran: No horse, etc., shall be at 
large.

The offence is not in i>ennitting, but in being at large; it is not the owner 
who is at fault, by |>ermitting, but the animal in being at large.

In arriving at this conclusion, Elwood, J., considered himself at lilierty to 
disregard certain opinions upon this point expressed by the Saskatchewan 
Court of Appeal in Early v. C.N.E. Co., 21 D.L.R. 413, and Koch v. G.T.I*. 
Branch Lines Co., 32 D.L.lt. 393, upon the ground that those opinions were not 
necessary to the findings in the cases, and, therefore, were obi Ur. It is true 
that in the Koch case it was found as a fact that the owner had not been guilty 
of negligence, and therefore was entitled to damages, but it is also true that a 
by-law permitting animals to lie at large was proven, and relied on, and that 
the Court based its judgment on this point as well as on the other. The 
opinion, therefore, cannot properly lx* considered as obiter, and the decision 
of Elwood, J., must lx» attributed to the very strong conviction he evidently 
felt that the Court of Appeal was wrong. Those who have read the annota­
tion in 32 D.L.R., at p. 397, will notice that this is the opinion there expressed.

The remarks made by Elwood, .1,, himself in relation to injuries to animals 
which get tqion a railway through a defective railway fence are clearly obiter, 
as the point was not in issue before him. They are based upon what apin-ars 
to us a misapprehension of a remark made by Boyd, C., in McLeod v C.N.lt. 
Co., 18 O.L.R., at 624, ami are apparently intended to suggest a ground iqxm 
which Greenlaw v. CW'.K. Co., 12 D.L.R. 402, could have been decided, but 
was not; a suggestion made, apparently, in order that the grounds given by 
the Manitoba Court of Ap|x*al for its decision might also be treated by Elwood, 
J., as obiter, because he did not agree with them. In that case, the animals 
which wen? running at large got upon the railway from unenclosed lands, not 
by using a highway, but through a defective railway fence; but a municipal 
by-law permitted cattle to run at large, and the Manitoba Court held that 
because of the by-law the intentional act of the owner in turning his cattle at

Annotation.
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Annulation, large was not “wilful,” within the meaning of the Railway Act. Klwood, J., 
now commenta that these animals were not “at large” within the meaning of 
sec. 294(4), and this rather amazing conclusion he deduces from the remark 
made by Boyd, C., that “cattle on the lands of the owners arc not at large, 
but at home." So also, says Elwood, J., are cattle of other persons permitted 
by an owner to be on his land, or cattle there “by virtue of a statute or muni­
cipal by-law.” In passing, it may be remarked that while it is possible that 
the rights of an owner of land against an adjoining railway may be attributed 
to the owner’s licensee, it is difficult to conceive how they could be attributed 
to a trespasser who had no other defence than that a municipal by-law said 
that his cattle might run at large. It may also be pointed out that if the cattle 
in Greenlaw case were not “at large” within the meaning of sec. 294(4), their 
owner had no remedy under that section, and as the land was unenclosed, 
the railway was not bound to fence it (sec. 254), so that the railway would not 
be liable under sec. 427. The Manitoba Court saw this difficulty, and avoided 
it by finding that the municipal by-law had the effect of making an intentional 
action of the owner neither negligent nor wilful. The plaintiff was given 
damages under sec. 294(4), which could not have been done if the animals 
were not “at large.”

But a perusal of Mclœod v. C.N.li. Co. (supru), will shew that the remark 
of Boyd, C., has been torn from its setting, and does not, in fact, warrant the 
deductions Elwood, J., has drawn from it. In that case the animals had got 
upon the railway from an enclosed field, through a gap in the railway fence, 
and all that Boyd, C., meant was this, “animals on the (enclosed) lands of the 
owner are not at large, and therefore sec. 294 docs not apply. ” The defendant 
company was found liable because it had not kept in good repair the fence it 
was bound to keep up between the enclosed land and the railway track. In 
other words, McLeod, v. C.N.li. Co. was decided on the meaning of the words 
“at large,” the Greenlaw case on the meaning of the words “negligence or 
wilful act or omission.”

To say of unenclosed land that the owner whose cattle got from it to the 
railway could recover for injury to them if they got there “through a defect 
in the railway fence” is to leave out of sight the fact that unless the land is 
both enclosed and settled or improved (sec. 254(4)), the company is not bound 
to fence, and consequently is not liable under sec. 427(2).

“At large,” in the Railway Act, manifestly means “not enclosed or under 
physical restraint,” for sec. 294(1) speaks of animals at large upon a highway 
in charge of a competent person, shewing that the mere fact of a caretaker 
being with them, while a defence, does not alter the fact that they arc at 
large. Sub-sec. 4 speaks of animals at large, whether upon the highway or 
not, and as the words “at large” should be given the same meaning in all 
parts of the section, they can only mean in sub-sec. 4, as in sub-sec. 2, “Animals 
not enclosed or under physical restraint. ” Sec. 254 provides that the railway 

. company shall fence where the track runs through fenced land which is settled
or improved, and sec. 427 renders the company liable in damages resulting 
from failure to so fence. For injury to animals not at large, sec. 294 provides 
no remedy; that is to say, for animals under physical restraint, or upon en­
closed land, which not being either improved or settled, the company was not 
bound to fence, and mere inclosure is not improvement within the meaning of 
sec. 254. For damages to such animals, an action for negligence on common 
law grounds would probably lie; for animals at large, sec. 294 is a code, and
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sub-sec. 4 makes the company liable without proof of negligence on its part, Annotation, 
for animals killed on its property, but allows it to be a good defence that the 
animals got at large through the negligence or wilful act of the owner. Thus 
the Railway Act is seen to have three principles as to animals: (1) If not at 
large, liability is dependent upon negligence; (2) If at large upon a highway, 
without competent oversight, the company is not liable; if with such oversight, 
liability as in the former case is a question of negligence; (3) If at large any­
where, and injured upon railway property, the company is liable unless it can 
prove that the animals got at large by the negligence or wilful act of the owner.
At large or not at large is a question of fact, and negligence or wilful act or 
omission are also questions of fact. If the law is not satisfactory, parliament, 
not the Courts, should do the necessary legislation.

DOMINION IRON AND STEEL CO. v BURT.
Judicial Committee of the Privy Council, Lord Huckmaeter, L.C., Viscount 

Haldane, Lord Dunedin, Lord Parker of Waddington, and Sir Arthur 
Channell. January 95, 1917.

Eminent domain (§ III E—186)—Railways Alteration of highway 
Violation or statute -Nuisance—Remedy.

One who suffers special damage by reason of a nuisance created in a 
highway, by the execution of certain works under statutory powers, lias 
a right of action at common law, if conditions precedent to suen execution 
prescribed by statute have not been observed.

Appeal from the judgment of the Supreme Court of Nova Statement. 
Scotia, 25 D.L.R. 252, 49 N.S.R. 339, 19 Can. Ry. Cas. 187.
Affirmed.

The judgment of the Board was delivered by 
Lord Parker:—The question arising for decision on this pj^r 

appeal is whether the appellant railway company in carrying out 
certain works in V ictoria Road in the City of Sydney, N.S., acted 
illegally so as to be liable to a common law action of nuisance 
at the suit of the respondents, who have admittedly suffered 
special damage, or whether it acted legally under its statutory 
powers, so that the respondents’ remedy is by way of compen­
sation under the provisions of the N.S. Railways Act (ch. 99 of 
the R.S.N.S. 1900). The question for determination depends 
entirely on the construction to be placed on the Act to which their 
Lordships have referred. This Act confers certain general powers 
on railway companies in Nova Scotia. In the construction of 
railways it is almost invariably necessary not only to take land, 
but to do acts which may injuriously affect land not actually 
taken for the purpose of the railway. The Act accordingly 
defines the mode in which and the conditions subject to which 
lands may be so taken or injuriously affected. The scheme of the 
Act in this connection is reasonably clear. The expression "rail-
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way” is by sec. 2 (q) defined to include not only the actual line 
but all works connected therewith, and by sec. 117 a map or plan 
and profile of the railway and of its course and direction has to be 
prepared and (sec. 118) deposited with the commissioner. Ry 
sec. 159 it is only on payment or legal tender of compensation 
in respect of lands to be taken or injuriously affected by the com­
pany that the company can take any land it requires for the works, 
or exercise any power which must injuriously affect other land. 
The method by which the compensation payable can f>e ascer­
tained is provided for by the Act, the proceedings to ascertain 
the compensation being originated by a notice from the company 
to the parties interested, served not less than 10 days after the 
deposit of the ma]) or plan. It is obviously contemplated that 
the lands which will be injuriously affected by the construction of 
the works, as well as the lands which will be required for such 
construction, will l>e apparent from the map or plan itself. The 
result of these provisions is that the deposit of the map or plan 
and the payment or tender of compensation become conditions 
precedent not only to the taking of land but to the exercise of any 
power which must necessarily injuriously affect land.

By sec. 124, if any alterations from the original plan are in­
tended to be made, a map or plan and profile of such alteration is 
to be made and deposited in the same manner as the original 
map or plan and profile, and the alterations arc not to lie carried 
out until such map or plan and profile have been deposited, nor 
until the compensation payable in respect of lands which have to 
be taken for or, must be injuriously affected by, such alterations, 
has l>een actually paid or tendered.

It was argued that sec. 88 is inconsistent with the provisions 
of the Act being construed as aliovc suggested, but in their Lord- 
ships’ opinion, this is not really so. Sec. 88 provides that the 
company shall, in the exercise of its powers, do as little damage as 
possible, and make full compensation to all persons interested for 
all damage by them sustained by reason of the exercise of such 
powers. It contemplates cases in which a company may, if it 
act reasonably, avoid altogether, or at any rate minimize, any 
damage. If, for example, the works include the making of a 
sunken way in the neighbourhood of houses, the company must, 
if it can, avoid causing subsidence in such houses, and if, in spite
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of proper care and caution, subsidence takes place, it must com­
pensate all parties injured thereby.

It would, however, be quite impossible, from a practical 
standpoint, to make the tender of such compensation a condition 
precedent to the execution of the works. Until such execution it 
would be impossible to ascertain whether there would be any 
damage for which compensation could be awarded. Such a case 
is not in pari materia with cases in which it appears from the de­
posited map or plan that land not taken for the purpose's of the 
works must nevertheless be injuriously affected, for example, 
where the map or plan shews that some landowner will l>e de­
prived of access to a public highway.

The works which the appellant company have carried out 
in the present case consist of alterations in Victoria Road, de­
signed with the object of carrying such road under the railway 
and getting rid of the dangerous level crossing which had pre­
viously existed. They were carried out pursuant to a direction 
of the Govemor-in-Council under the provisions of sec. 178. 
Such a direction cannot of itself confer on the company any 
power to interfere with the rights of others, but there can be no 
question that the company had, under sec. 85, general powers 
wide enough to enable them to carry out the works. Never­
theless these works, in their Lordships’ opinion, constituted an 
alteration from the original map or plan within the meaning of 
sec. 124, and it follows that a new map or plan thereof ought to 
have l>ecn made and deposited in manner by that section provided 
before the company commenced the work. This was not done. 
It further appears that if such map or plan had lx*en deposited 
it could not have failed to shew that the access of the respondents 
to Victoria Road from the adjoining lands must necessarily be 
interfered with, so that the alterations could not be properly 
commenced until compensation for such interference had l>ecn 
paid or tendered under sec. 159. No such compensation was, 
iu fact, paid or tendered. The result is that, in executing the 
works directed by the Govemor-in-Council, the company acted 
illegally, not because they had no power to carry out the altera­
tions, but l>ecause they diil not trouble to observe' the conditions 
precedent upon which alone their powers could l>e exercised. 
What they have done in Victoria Road constitutes, therefore, a
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nuisance in the highway, for which the respondents, who un­
doubtedly suffered special damage, had their common law remedy.

Their Lordships have arrived at the alx>ve conclusion quite 
independently of what was said by Lord Maenaghten in the 
case of the Corporation of Parkdale v. West, 12 App. Cas. G02. 
Nevertheless, if sec. 88 of the Act be construed as above sug­
gested, there is much to l>e said for the Board lieing bound by 
that decision, so far as it læars upon the true construction to be 
placed on the concluding paragraph of sec. 178. Their Lordships, 
however, do not rely on such concluding paragraph, and it is 
therefore unnecessary to deal further with this point.

For the reasons above mentioned, their Lordships are of 
opinion that the ord'"8 appealed from were right in so far as 
they recognized that the appellant company had acted illegally, 
and that the respondents were entitled to damages. Indeed, 
the respondents might, strictly speaking, also claim a mandatory 
order for the restoration of V ictoria Hoad to its former condition. 
It is suggested that, inasmuch as this Act contains what is some­
times known as a betterment clause, the measure of damage in 
an action of nuisance is not necessarily the same as the measure 
of compensation payable under the Act. It is, however, difficult 
to see how the amount of damages to which the respondents are 
entitled can in any event exceed the amount which would have 
been payable to them by way of compensation if the appellant 
company had proceeded lawfully. The fact that it could have 
proceeded lawfully and that had it done so the lutteraient clause 
of the Act would have applied, is not without materiality in 
assessing the damage.

Moreover, it is, in their Lordships* opinion, still open to the 
appellant company to deposit a map or plan of the works and 
to take the necessary proceedings for ascertaining the compensa­
tion payable under the Act, and, if they do so, the Court in its 
discretion would be entitled to refuse to make or to postpone 
the making of any mandatory order. Further, though it is a 
matter of indifference to the respondents whether what they 
will receive in respect of any injury to their land be by way of 
damage or by way of compensation, this is not necessarily so 
with regard to the appellant company, for in the one case it 
may have, and in the other it may not have, some remedy over
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against the Corporation of Sydney under the order of the Gover- 
nor-in-Council. Under these circumstances it appears to their 
Lordships that while the orders below ought to be affirmed, any 
proceedings thereunder for ascertaining the amount of the damage 
sustained by the respondents ought to be stayed so as to give the 
appellant company an opportunity of doing what they ought to 
have done in the first instance. For this purpose a reasonable 
interval, say, two months, ought to be allowed. If within these 
two months the company deposit a proper map or plan and pro­
ceed, with due diligence, to have the compensation payable to 
the respondents ascertained in accordance with the provisions of 
the Act the stay will become absolute. If within the two months 
the company do not deposit a proper map or plan and take the 
necessary proceedings to ascertain the compensation, the stay will 
be removed. Subject to the above, their Lordships will humbly 
advise His Majesty to dismiss the appeal with costs.

Appeal dismissed.
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CHICOUTIMI PULP CO. v. JONQUIÊRE PULP CO. IMP.

Judicial Committee, of the Privy Council. Lord Buck master, L.C., Viscount j> q 
Haldane. Lord Dunedin, Lord Parker of Waddinytun, and Sir Arthur 
Channell. January tS, 1917.

Waters (§ II J—160)—Contract as to distribution—Operation or

An agreement between mill owners as to the distribution of lake water 
for the operation of their mills makes it necessary to hold the lake level 
at a proper elevation in order to ensure the pro|>ortionate distribution 
under the contract.

Appeal from the judgment of the Quelicc Court of King’s Statement. 
Bench, appeal side. Affirmed.

The judgment of the Board was delivered by
Lord Dunedin:—The appellants and respondents are owners dum«». 

of mills driven by water power situated on the Chicoutimi and 
Sables rivers respectively. These two rivers issue from Lake 
Kenogami at opposite ends. For many years Lake Kenogami 
has been used as a reservoir of water. To effect a proper storage, 
dams were constructed on the two rivers at Portage des Roches 
on the Chicoutimi river, and Pibrec on the Sables river. Quarrels 
arose between the mill owners, and various litigations ensued, 
but the whole matter was eventually settled by an agreement 
and contract of August 23, 1904, which contract it is common 
ground is binding, and regulates according to its terms the rights
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of the parties. The contract provides (art. 1) for the rebuilding 
of the existing dams, and then follows art. 2 in the following 
terms :—

The said dams shall be built according to pluns to tie settled and approved 
by Mr. Alexander McDougall, C.E., engineer for the Jonquière Company, 
and an engineer to l>e chosen.by the Chicoutimi Company, and shall be so 
constructed as to make an effective watertight reservoir, to hold not less than 
8 feet of water above lowest level of Lake Renogami, and the said dams shall 
be provided with gates which will enable the water in Lake Renogami to be 
distributed at all times in the following profilions, to wit: one-third of the 
said water through the gates at the Rivière aux Sables dam, to the Jonquière 
Company, and two-thirds of the said water through the gates at the Portage 
des Roches dam, to the Chicoutimi Company. As far as possible, the surplus 
water flowing, when the reservoir is full, shall lie distributed in the same 
proportions.

Art. 8 is in the following terms:—
The waters in Ijake Renogami, from and after the construction of the new 

dams provided by the present agreement, shall be under the control of an in­
dependent freon, who shall be named by the two companies, and whose 
salary and exiienses shall be paid in the profil ion of one-third by the Jon­
quière Company and two-thirds by the Chicoutimi Company. Such frson 
shall distribute the waters to the two companies in accordance with the present «
contract.

The other articles of the contract protide for various matters 
which may arise, but arc not of importance in the present case, 
except art. 18, which is of importance. It is in the following 
terms:—

The Jonquière Company shall have the right at any time to enter upon the 
Rivière aux Sables between the dam on such river and Lake Renogami, in­
cluding the outlet of Ijake Renogami at the Rivière aux Sables, for the pur­
pose of blasting ice or removing it, or any trees, logs, or other obstruction 
which may interfere with the natural flow of the river, and may imf de their 
receiving a third of the water stored and flowing from Lake Renogami at any 
time; but they shall give reasonable notice to the Chicoutimi Company of 
their intention so to do: provided the f wer hereby given shall not confer any 
right to mine any part of the natural bed of the river.

The dams were duly constructed. Levels were settled in 
the following manner: A benchmark was placed near the lake 
and marked conventionally as 100 ft. in height. A sufficiency 
of storage, as stipulated in the contract, was secured by making 
the crest of the dam at Portage des Roches at 87 ft. and at Pibrec 
at 84 ft. The difference of height was necessary for equalization, 
in view of thê fact that the breadth of the dam at Portage des 
Roches was not exactly twice the breadth of the dam at Pibrec.
The dams were furnished with sluices, whose sills were at the bot­
tom of the dam, the sluices being 6 ft. sq., 6 of them at Portage des
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Roches and 3 at Pibrec. There were also crest gates arranged at 
the top of the dams to deal with the surplus water, and the tops of 
these crests were at 92 ft. each. The distributor appointed 
under the contract was, at the date of the raising of the action, 
a certain Mr. Vézina. Among other duties he kept charts, which 
tabulated from time to time the level of the lake and the amount 
of water discharged at each dam. Vézina manipulated the dis­
charge by opening or shutting the sluices, and he based his action 
on various calculations which had been made as to the amount 
of water which would pass from the sluices at each dam.

Some time in 1909 the respondents, seeing the charts, per­
ceived that they were getting less than their stipulated one-third 
of the total water discharged, while the apixtllants were getting 
more than two-thirds. They wished Vézina to alter the sluices, 
but the appellants, taking the matter into their own hands, pre­
vented Vézina from altering what he was doing. They alleged 
that the deficit in the respondents’ supply was not due to an im­
proper regulation at the sluices, but was due to obstruction in the 
River Sables, which the respondents had neglected to remove, 
as they might liave done, under art. 18 of the contract. After 
much correspondence the respondents raised the present action 
in May, 1910. Their declaration set forth in greater detail the 
facts above summarized, and also asserted that a just distri­
bution, as provided for by the contract, could not lie effected if 
the level of the lake were allowed to fall lælow the point 82 ft. 
upon the scale above mentioned. The declaration was sul>se- 
quently amended to the effect of substituting 83.5 for 82. The 
relief claimed was clearly expressed, and consisted in three de­
clarations, (1) that the respondents were at all times of the year 
entitled to have one-third of the water in Lake Kenogami from the 
sluices, and that the sluices should l>e so regulated as to effect 
this; (2) that the appellants were not entitled to interfere with the 
action of the distributor ; and (3) that a just distribution could 
not be effected by the sluices if the lake were allowed to fall below 
the 83.5 level. The appellants in their answer did not object 
to declaration 1, which is a mere echo of the contract, but, as 
regards 2 and 3, they simply denied the facts upon which these 
declarations were based.

The action came to depend before Letcllier, J., at Chicoutimi, 
who heard evidence and pronounced judgment in favour of the
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respondents, giving them a declaration under all the heads above 
specified. Appeal was taken to the appellate side of the King’s 
Bench in Quebec. The Appeal Court maintained the appeal 
and ordered a remit to experts, i.e., engineers, called an “expert­
ise. ” They framed a set of questions to be put to the experts 
and remitted to the Court at Chicoutimi to get the report and 
pronounce judgment. The experts, after personal inspection, 
taking of reports and consideration, made a report. This report 
came to the same conclusions as Letellier, J., had come to, with 
the sole exception that they considered the minimum level of 
Lake Kcnogami should be 83 in lieu of 83.5. I>etellier, J., not 
being quite satisfied with some of the answers, remitted the matter 
to the experts to give him some further details and answer some 
specific questions. The experts presented a supplementary re­
port, and Letellier, J., then repeated his former judgment, merely 
substituting the figure of 83 for 83.5. The appellants then went 
again to the Court of Appeal, who, after discussion, confirmed 
the judgment of Letellier, J., except as to a matter of costs. The 
appellants now appeal to this Board against this judgment.

Before their Lordships the appellants, through their counsel, 
admitted they were wrong in interfering with the distributor, 
and were wrong in attributing the unequal distribution—which 
they admitted occurred—to any failure of the respondents to clean 
the River Sables. They further did not resist the declaration 
granted under heads 1 and 2. Their whole argument was directed 
to the declaration under head 3, which ordained the maintenance 
of the lake at a level of 83.

It may now be well to explain shortly how the trouble really 
arose. When the level of Lake Kenogami is above 83, the effective 
head of water at each dam is practically the same, and conse­
quently no difficulty is met with in so adjusting the sluices as to 
distribute the water in the agreed proportions. This state of 
affairs would continue at lower levels if the Rivers Sables and 
Chicoutimi respectively issued at the same level from the lake, 
but in fact what may be called the lower sill of the outlet of the 
River Sables is considerably higher than the lower sill of the 
Chicoutimi. This is so much the case that at a level of 80.3 the 
water of Lake Kenogami no longer enters the River Sables, while 
it will still freely enter the Chicoutimi. As the lake in falling 
approaches this level, it is evident that the effective head at the
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dams, so far from being equal, is quite dissimilar, the amount 
of dissimilarity lieing a varying quantity as the water descends 
towards the level of 80.3. Now, inasmuch as in such circum­
stances no water cun pass the dams except as allowed to eseals1 
from the sluices, it is obvious that it is theoretically possible to 
measure what is the exact escaping How at Pibrec on the Sables, 
and then so regulate the sluice at Portages des Roches, on the 
Chicoutimi, as to allow exactly double that amount to pass. 
The appellants’ whole argument, when stripjied of accessories, 
was reduced to this: that inasmuch as there was no mention 
made of any lake level in the contract, but only provision for a 
two-thirds to a one-third distribution, there was no reason to put 
a limit which would stop water lieing divided which was in the 
lake and available for supply, and which could, with proper 
appliances, be justly divided. Their Lordships are Ixjund to 
say that this point was made anything but clear in the appel­
lants’ pleadings as defendants to the action. The point was 
clearly made in the respondents’ complaint. It was answered, 
as above stated, by a mere denial without explanation. In the 
evidence the res]iondents clearly put the point to their witnesses, 
who, admitting that a distribution under the level of 83 and down 
to 80.3—when all distribution must cease—was theoretically 
possible, and could be actually done with the provision of gauges, 
etc., said that practically it was not to be done, and could not he 
effected by the mere manipulation of the sluices. The appel­
lants put the point to their own expert witness, who said he was 
not prepared to go into the question, and there the matter was 
left. Their Lordships have no doubt that on a just consideration 
of the contract the whole machinery of the dams and sluices was 
intended to be what may be styled self-contained. Art. 2 seems 
conclusive on this point: "The said dams shall be provided with 
gates which will enable the water of Lake Kenogami to be dis­
tributed at all times in the following proportions." Accordingly, 
if the condition of affairs is such that the agreed on distribution 
cannot be practically effected by the manipulation of the gates 
without bringing into aid other appliances than those stipulated, 
then in their Lordships’ opinion there cannot be that distribution 
for which the contract intended to provide. This view seems to 
their Lordships to be the hypothesis of the import of the contract,
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upon whicli the experts proceeded. Their report, and not the 
evidence, is, as to the facts, the real basis on which judgment 
proceeds. The experts clearly had the point before them, l>ecause 
question 2, as settled by the Court of Appeal to be put to them, 
was as follows:—

2. At what level does the water of Lake Kenogaini require to be kept in 
order to distribute the water in proportion of two-thirds to the defendant and 
one-third to the plaintiff, and does the level of the lake, for this purpose, differ 
in winter and summer, or at different times or seasons, or under varying con­
ditions of wind, and state the extent of this difference, if any?

In their original answer to this question the experts point 
out that some water will flow down the Sables river at any height 
of Lake Kenogaini above 80.3, and that it is physically jxissible 
to measure whatever water flows; but they proceed to say that 
the eflect of winds in summer and ice in winter will disturb the 
river’s action, and that accordingly, though water would pass in 
still conditions at 82, so as to allow operation of the mills, yet, to 
meet contingencies, a level of 83 should lie maintained. This 
answer was deemecUambiguous, as, indeed, it was, owing to the 
introduction of the words “operation of the mills,” and conse­
quently in the supplementary reports all reference to the mills is 
omitted. They say:—

Our decision was that the level of the lake be held at elevation 83.0, and 
we never at any time suggested that elevation 82.0 was the level at which the 
contract could be fulfilled.

No doubt the water may at times l>e divided when the lake is at a lower 
level, in favourable seasons, but in order to ensure compliace with the re­
quirements of the contract, the elevation of 83.0 is, in our opinion, necessary.

Our decision was reached after a careful study of the whole of the evidence 
in the case, and we analysed this in conjunction with the plans and various 
exhibits, including t he contract. We also examined the site under summer and 
winter conditions.

This view commended itself to both the trial Judge and the 
Court of Appeal. Their Lordships are of opinion that, on the 
materials lief ore them, both Courts took a correct view, and 
rightly construed the contract, and that the appeal falls to be dis­
missed.

They will humbly advise His Majesty accordingly. The 
appellants will pay the costs of the appeal.

Appeal dismissed.
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UNION BANK OF CANADA v ENGEN
Saskatchewan Supreme Court, Newt and», Lan unit, Hrown and McKay, JJ 

Mur, h in. If IT
Receivers (§ 1 B—12)—Eqvitable moht<ja<;e Ivnkorcement.

An equitable mortgagee is entitled to tlie ap|»oiiitinent of a receiver of
the rents and profite of the mortgaged proper!) for the purpose of enforc­
ing his security.

[Union Bank of Canada v. Engen, 31 D.L.H. 575, affirmed.]

Appeal from the judgment of El wood, J., 31 D.L.R. 575, 
granting an application for the appointment of a receiver. 
Affirmed.

T. A. Lynd, for appellant ; F. L. Badedu, for respondent.
Newlands, J.:—This action is to declare that plaintiffs have 

an equitable mortgage on s-w14-21 -3(>-4-w3rd., and, amongst 
other things, to enforce the same by the sale of the land.

By a motion in Chamliers a receiver was appointed to collect 
the rents and profits on the land until the disposition of the action. 
The Chambers Judge amended the plaintiffs’ prayer for relief 
by adding thereto a prayer that a receiver be appointed.

J3y sec. 31(8) of the Judicature Act, a receiver may lie ap­
pointed in all cases in which it shall appear to the Court to lie 
just or convenient.

In Kerr on Receivers, p. 7, it is stated that an equitable mort­
gagee may have a receiver appointed if the payment of interest 
on his mortgage lie in arrear, and, on p. 37, he says a receiver may 
be appointed on the application of an equitable mortgagee in a 
foreclosure suit or other suit for enforcing his security against 
the mortgagor in possession, having the legal estate.

It is necessary, therefore, for the plaintiff to shew, (1) that he 
has an equitable mortgage; (2) that at least his interest is in 
arrear ; and (3) that his action is to enforce his security.

The action is for a declaration that plaintiffs have an equitable 
mortgage and defendant denies that plaintiffs have one. In such a 
case it is necessary for plaintiffs to make out a prima fade case: 
Join, r. John, (IM) 1 Ch. 57S, at p. MI.

Although we have no right to decide the question, I am of the 
opinion that the evidence put in on the application for a receiver 
shews that plaintiffs have an equitable mortgage.

The next question is: Is the mortgage in arrears? In the 
statement of claim plaintiffs say that on or alnnit December 21, 
1912, the defendttnt Fred Engen, the mortgagor, was and has ever
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since continued indebted to them in large sums of money, and the 
said indebtedness has never been repaid or discharged and now 
amounts to a sum exceeding $118,059.

As “indebted” means the same as “due,” that is “presently 
payable” (Stroud's Judicial Dictionary, p. 955), the statement of 
claim alleges that at the time the action was commenced there 
was due plaintiffs on the equitable mortgage a very large sum of 
money. This fact is proved by the affidavits of Hiam and Swais- 
land and is not denied by defendant.

The statement of claim asks that the land be sold to realize 
the amount due, which is the proper way to realize on an equitable 
mortgage.

The plaintiffs have therefore complied with the 3 conditions 
required in order to have a receiver appointed on the application of 
an equitable mortgagee. (1) They have made out a primû facie 
case that they have an equitable mortgage. (2) They have proved 
that there is due on this equitable mortgage a large sum of money, 
and (3) They bring action, amongst other things, to enforce their 
security. In addition to this they have shewn that the holder 
of the legal title, as well as the mortgagor, is in a poor financial 
condition.

It is therefore a case where it is just and convenient to appoint 
a receiver, unless the grounds advanced by the defendant’s counsel 
that a mortgagee is not entitled to take possession of the mort­
gaged property unless he proceeds as set out in sub-sec. (2) of sec. 
93 of the Land Titles Act, and is therefore not entitled to the 
rents and profits, is to prevail.

Sec. 93 of the Land Titles Act provides 2 modes of foreclosing 
or otherwise realizing upon mortgages. Sul>-8ec. 1 provides that 
the mortgage may Is- foreclosed or the land sold under the practice 
and procedure of the Supreme Court, and the following sub­
sections provide for the foreclosure or sale by proceedings before 
the registrar.

The 2 methods of procedure are entirely distinct, and sub­
sec. 2 has no application when the mortgagee elects to proceed 
under the first sulnieetion under the practice and procedure of 
the Supreme Court. The provisions of sul>-sec. 2 arc therefore no 
bar to these proewlings.

Defendant's counsel also objected to the receipt of the evi-
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deuce of Campliell taken de bene esse. As I view the proceedings, 8ASK. 
this evidence was not put in as ('ampliell'i evidence but as ex- S. C. 
hibits to the evidence of Hiam and Kwaisland, Imtli of whom pNION. pANK 
swear that they have read the same over, that they have a per- Canada 

sonai knowledge of the facts and that it is true in every particular. Knukn. 

They have, therefore, Iwth sworn to all the facts set out in Camp- i
bell's evidence and there is, therefore, other evidence than his of 
all the facts he swears to.

The objection then-fore that if this evidence taken de bene erne 
was n-jccted there would Is- no evidence, fails.

The ap|s'ul should Is- dismissed with costs.
Lamont, and McKay, J.I., concurred with Newlands, .1. iwuy,/
Brown, J.:—The plaintiffs claim that the defendant Kred B,ow*- 1

Engen. Is-ing indebted to them in a large sum of money, deposited 
as security for said indebtedness his duplicate certificate of title to 
a certain section of land of which he was the n-gisten-d owner.
That sulisequently he executed in their favour a statutory mort­
gage on three-quarters of the said section, to ls-tter secure a 
portion of the said indebtrolni-as. They further allege that w hi li­
the duplicate certificate of title to the said section was in the 
Land Titles <)ffiee, for the purpose of enabling them to have their 
mortgage registered, tin- defendants Kred Engen, his wife I aura 
Engen, and Walter ( 'rosier conspirai together and, in fraud of the 
plaintiffs, the defendant Errol Engen executed in favour of his 
said wife, Laura Engen, a transfer of the remaining quarter of 
said section, which said transfer was duly rcgistcri-d and a new 
certificate of title issued in favour of the said laura Engen for 
said quarter section. The plaintiffs bring this action to have it 
déclarai that they have an equitable mortgage on said quarter 
section ; for the appointment of a receiver of the rents and profits 
and for a sale of the land.

The right of the plaintiffs, under the circumstances of this 
case, to have a receiver appointed is the question that we are asked 
to decide. The material on which the application to the Judge in 
Chamlicrs was liased makes out the following pnnm Jacie case:—

That the title dro-d was deposited with the plaintiffs and held 
by them as security for the indebtedness of Kred Engen as alleged ; 
that a transfer was issued by Kred Engen to his wife, Laura Engen,
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SANK. during the deposit of the duplicate certificate of title in the Land
8. C. Titles office, as alleged ; and a new certificate of title issued in

Union Bank her favour; that the land was subsequently leased by the de­
ep Canada ft-n,hint Laura Kngen to one A. E. Clarkson; that there is rent

Emits owing from the said Clarkson under the said lease; that the de-
r~f fendant Fred Engen is in default in payment of his indebtedness

to the plaintiffs; that he is in insolvent circumstances, and that, 
unless the plaintiffs have a receiver appointed, they arc likely 
to permanently lose the rents and profits from the land.

Assuming that the plaintiffs’ allegations are true, they are, 
by virtue of the <le|*isit of the title deed as security for the in­
debtedness, equitable mortgagees.

The law seems clear tliat an equitable mortgagee is entitled to 
the appointment of a receiver of the rents and profits. Fisher on 
Mortgages, Can. ed., at p. 429, makes the following statement of 
the law:—

838. A receiver may be ap|Miinted in a foreclosure suit against the mort­
gagor in possession, having the legal title, on the application of an equitable 
mortgagee; and over the rents and profits, where there are several mort­
gagors, tenants in common, though one of them be absent, if the other be in 
possession of the rents.

This statement of the law appears to Ire amply supported by 
the following authorities: Holmes v. Bell, 2 Bcav. 298; Pease v. 
Fletcher, L.U. (1875), 1 Ch.D. 273; Meaden v. Healey (1849), 
6 Hare 621) (67 E.R. 1310); Kerr on Receivers, 3rd ed., p. 37; 21 
Hals. 261.

The fact that the mortgagee is not in ]>ossession appears to 
simply emphasise the need of and the right to a receiver: Aekland 
v. (I’rai'fiitT, 31 Beav. 482, 54 E.R. 1225.

The provisions of sec. 93(2) of the land Titles Act which 
were referred to by the counsel for the defendants, have not, in 
my opinion, any application to the ease at liar.

In view of the authorities to which 1 liave aliove referred, 1 
am of opinion that, under the eimmistances of this case, the 
order appealed from was properly made and that, therefore, the 
appeal should lie dismissed with eosts.

Appeal dismissed.
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COUNTY OF WENTWORTH v HAMILTON RADIAL ELECTRIC R CO 
AND CITY OF HAMILTON

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Idington, Duff, 
Anglin and Brodeur, JJ. December SO, 1916.

Municipal corporations (f I H 11)-Annexing county to city— 
Effect on franchises Power of board.

The annexation of county territory to a city docs not affect a railway 
franchise granted by the county and the income the county i* entitled 
to thereunder; nor does the city thereupon become “successor" under 
the agreement between the county and the railway company. The 
Ontario Railway and Municipal Hoard, in making the annexation order, 
has no power to provide that such rights should pass to the city in whole 
or in part.

Appeal from a decision of the Apjxdlate Division of the Su­
preme Court of Ontario, 28 D.L.R. 110, 3f> O.L.H. 434, reversing 
the judgment at the trial (31 O.L.H. 059), in favour of the plain­
tiff. Reversed.

Lynch-Sta unton, K.C., and Counsell, for appellant.
Rose, K.C., and Waddell, K.C., for resjnmdent the City of 

Hamilton.
Leighton McCarthy, K.C., and Gibson, for respondents Hamil­

ton Radial Electric R. Co.
Fitzpatrick, C.J.:—I agree with Idington, J.
Idington, J.:—What had been a toll road constructed by a 

private company was by it surrendered to appellant. There­
after, pursuant to such jurisdiction as appellant had. it bargained 
with the railway company respondent to confer upon it the fran­
chise of using part of said road, for constructing and running 
thereon a railway, of the kind its name implies.

The franchise was given by sec. 1 of the by-law which reads 
as follows;—

The consent, pe.mission and authority of the Corporation of the County 
of Wentworth is hereby granted to the Hamilton Radial Electric R. Co. 
(subject to and u|k>ii the terms, conditions and provisions hereinafter con­
tained) to construct, maintain, complete and operate an electric railway 
along the Main St. Road, from Sherman Avenue to Delta, and on the King 
St. Road from the Delta easterly through the unincorporated Village of 
Bartonville to the Salt fleet Town Line.

For this franchise the said company agiwd to comply with 
some 24 several terms and conditions specified in the apiiellant’s 
by-law.

To hold many of these abrogated by reason of the events the 
city now herein relies upon in its present attitude relative to the 
24th, would be rather embarrassing for it. Yet such would in
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many instances lie the logical result of maintaining what it con­
tends for.

The 241 h is in these words:—
For the privileges hereby granted the company shall pay to the Cor- 

IMiration of the County of Wentworth yearly at the commencement of each 
year, at the rate of $50 |»er mile or pro raid for portion of a mile per year for 
the first 3 years, and after the expiration of the first 3 years at the rate of 
$100 per mile, or pro ratd for portion of a mile per year for the next 5 years, 
and at the rate of $200 per mile, per year thereafter for every mile or jtro 
raid for portion of a mile of railway operated on the said county roads under 
this by-law. First payment to be made on January 1, 1907.

Whatever else api>ears in the agreement made by the par­
ties these two clauses (1) and (24) furnish the keynote for the con­
struction of the document.

And surely there could not lie clearer or more explicit terms 
used as to the basis upon or by which the compensation was to lie 
measuml. It is “for every mile or pro rata for jiortion of a mile of 
railway operated on the said county roads under this by-law.”

It mattered not whether the roads lost their character of county 
roads or not, or passed under some other jurisdiction the legis­
lature chose to put them under, so long as the company continued 
to enjoy the franch se thus acquired and conferred.

However questionable from an economic point of view I might 
feel inclined to think the bargaining between municipalities and 
railway companies whereby profits are to Ik* reaped, I have no 
reason to doubt the now generally accepted legislative authority 
to make such bargains as falling within the power given muni­
cipalities in control of a highway, to consent to the use of high­
ways by a railway.

Indeed no argument was presented contesting this exercise 
of the jMiwer and there remains nothing in this case but the con­
struction of a tolerably clear contract.

It seems to me a novelty to import into the consideration of 
the construction of the contract that which transpired later 
between third parties by reason of which some one else inigh have 
a right to pass by-laws or direct operations or means for he 
public safety relative to the maintenance of a part of the road.

It was quite competent for the parties to the contract to have 
included as their basis of the computation of the compensation to 
lie given for the franchise the entire mileage over the part they 
were bargaining about or over the entire road if they saw fit.
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They might have made the numlier of passengers arried from 
any place outside the city to tin- market place of the city or any 
other agreed point or in short any other mode of computation 
they saw fit.

As Hodgins, J., has well pointed out it is as u whole the subject- 
matter of the bargain was dealt with bv those immediately con­
cerned.

Then what right has the respondent city to interfere? It 
knew, or ought to have known before bargaining for the annexa­
tion of part of a township all about the franchise in question, the 
terms upon which it was granted and the history leading up to 
the acquisition of those rights the county had acquired entitling 
it to so bargain.

Ami I venture to submit that the city was quite as much in­
terested as the county in the aUdition of tolls and knew what 
it cost and that it had no more right to try to take away from 
another corporation without its consent part of the incidental 
advantages which had Mowed to it from the promotion of free 
travel and good roads designed for their common l>enefit.

Of course these considerations cannot answer the law if it 
has given rescindent what upixdlunt had acquired, but 1 submit 
they do answer much we have heard and read of the city's alleged 
burdensome duties relative to this part of its acquisition.

There is no pretence made that th<‘ ap|>e!lants' by-law has 
lieen either expressly or impliedly rejiealed.

There is, by a curious confusion of thought, claimed to enure 
to the city a share in the compensation because it is based on 
mileage ami the city has acquired jurisdiction over some of that 
mileage.

The argument confounds the rights Mowing from a contract in 
relation to property and ]H»rha|>s pro|te ty itself, with those 
rights Mowing from mere acquisition of jurisdiction over it for 
certain limited purposes and within certain relations only.

Let us see wliat the city did acquire. It obtained from the 
Ontario Hailway and Municipal Hoard only that which tin1 Lieu­
tenant-Governor in Council was vested with relative to municipal 
annexations up to 190ti, when ü Kdw. VII. ch. 31, by sec. 53 
transferred same to the Hoard, and amending Acts.

The Municipal Amendment Act (HM)8), 7 Kdw. Ml. ch. 48.
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soc. 1, is, I assume, correctly presented in the city’s factum as 
containing the said powers as existent at the time in question.

That section reads as follows:—
In case the council of any city or town by resolution declare that it is 

exfiedient that any portion of an adjacent township should be annexed to 
the city or town, and in case the majority of the ratepayers in any such |>ortion 
of such township |>ctition the Lieutenant-Governor in Council to add such 
|M>rtion to such city or town, and after due notice of such resolution and 
petition has been given by such city or town to such adjacent township, the 
Lieutenant-Governor may, by proclamation to take effect upon some day 
to lie named therein, annex to the city or town such portion of the adjacent 
township upon such terms and conditions as to taxation, assessment, improve­
ments or otherwise as may have been agreed upon, or shall lie determined by 
the Lieutenant-Governor in Council.

It is to be observed that the only tenus or conditions of such 
changes of boundaries as agreed on with which the Lieutenant- 
Governor in Council or Board ever became entitled to meddle, 
were “as to taxation, assessment, improvements or-otherwise.”

1 fail to see how anything in question herein falls within such 
terms.

The Board clearly exceeded its authority unless we ignore 
the ejusdem generis rule of construction and attribute to the word 
"otherwise” a meaning that might enable it to transfer the owner­
ship of the courthouse, jail, and registry office (though presumably 
county property) to the city, because they happen to lie within 
the city.

The suggestion that the city is the "successor or assign” 
of the county within the meaning of these usual words of con­
tract between contracting corporations in the operative part of 
the contract between the railway company and the county, 
seems to me rather far fetched.

We are not referred to any express legislative enactment 
which would lx* effectively applicable to such a contract and con­
stitute the city the successor of the county.

The Board had no power to confer any such right or meddle 
with anything relative to that or anything but that expressly 
given it by the language? 1 have quoted.

I have heard no answer made, or that can lx; made, by the 
railway company to its contract; or that either bound or entitled 
it to deal with any one else than the party it in fact contracted 
with.
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Whether or not thorp is anything in the usual.arbitration 
claim relative to the consequences of annexation now standing 
we are told as in the Consolidated Municipal Act, 1903, see. 58, 
need not concern us.

The railway company as I understand its attitude is only a 
proper party to this appeal by virtue of the unfounded contention 
of the city and should get its costs of this appeal from the latter.

The appeal should l>e allowed with costs of the appellant 
and the railway company of this apî>enl and the appeal to the 
Appellate Division and the judgment of the learned trial Judge 
be restored.

Duff, J.:—The by-law provided that it should not take effect 
unless formally accepted by the company within ton days after 
the passing of it by an agreement binding the company to “per­
form, observe and comply with all the agreements, obligations, 
terms and conditions” therein contained. Accordingly on June 
19, 1905, an agreement was entered into between the respondent 
company and the appellant county corporation by which the com­
pany contracted to observe all the obligations imposed upon it 
by the terms of the by-law.

Subsequently, i.e., in 1909, an order was made by the Ontario 
Railway and Municipal Hoard extending the boundaries of the 
City of Hamilton in such a way as to embrace within the terri­
torial limits of the city certain parts of the county roads named in 
the first section of the by-law, in which the respondent company 
was given the right to construct and operate its railway. After 
the passing of this order and down to and including the year 
1912, it appears to have lieen assumed by the parties that the effect 
of the order of the board was to vest in the respondent city cor­
poration the right to take1 and to impose upon the respondent 
company the obligation to pay to the city for the use of that part 
of the roads so named within the annexed territory occupied by 
the company’s railway, a sum equivalent to $50 for each mile 
of railway within that territory. It was assumed, in other words, 
that the order extending the boundaries of the city did by its 
provisions transfer to that municipality and divest the county of 
the liencfit of the moneys i»ayahlc under section 24 to a degree 
proportionate to the numl>er of miles of the railway which, by 
virtue of the order, came within the territory of the city. In the
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year 1913 ^he county for the first time disputed the validity of 
this assumption and called upon the company for the payment 
of the whole of the moneys payable under section 24, as if no 
change1 in Ixnmdaries had taken place.

The whole question in the action out of which the appeal 
arises is whether the county is or is not right in thut contention. 
1 am unable myself to entertain any doubt that the phrase “the 
said county roads ” in section 24 is descriptive of the roads in which 
by the by-law the county gave its consent to the company con­
structing and operating its railway; neither have 1 any doubt that 
the railway is now “operated on the said county roads under this 
by-law.” The county is therefore entitled to require payment 
of the whole of the sums made payable ex facie by sec. 24 of the 
by-law unless in some way their right to do so has l>eon trans­
ferred to the city.

There are three ways, and three ways only, by which such a 
transfer could be legally effected; by agreement, by statute, or 
by the operation of some rule of law not resting on statute. Ad­
mittedly there is no agreement. For the reasons given by my 
brother Idington 1 think the powers of the board (where such an 
extension of the boundaries takes place) in respect of terms and 
conditions—limited as those powers were to imposing terms and 
conditions relating to “taxation, assessment, improvements or 
otherwise”—are not sufficient to authorize a provision trans­
ferring to the city any of the rights created by sec. 24 ; and needless 
to say what the board could not do expressly it could not do by 
implication.

Then is there any rule of law having the effect of vesting in 
the city corjioration the right to which it now lays claim? The 
first contention is that the city corporation is the “successor” 
of the county corporation within the meaning of the words of the 
contract; but although it may l>e then? is a sense in which the 
city corporation can lie said to lie the successor of the county 
corporation with respect to the county roads affected by the ex­
tension of Inmndaries, still it is sufficiently evident that the word 
“successor” (if it is not to be treated, as it probably should l>e, as 
mere surplusage) is used alio intuitu pointing to something in the 
nature of universal successor; and that the presence of it cannot 
help, as the alieencv of it would not in anywise impair, the city 
corporation’s claim.
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It is suggested that the rule governing the case is one derived 
by analogy to that which determines the apportionment of rent 
when title to the reversion in part of land held by a tenant is 
severed from that to the reversion in the residue. I do not think 
Mr. Rose meant us to understand him as arguing that the sums 
payable under the by-law could be treated as being rent service 
in contemplation of law. Self-evidently there is here no tenure 
of land and no reversion.

To attempt to describe the railway company’s rights sim- 
pliciter by reference to any of the well-known categories of common 
law rights in aliéna solo would probably be misleading. The 
company’s rights are statutory and it is perhaps better, if one 
desires to avoid deceptive analogies, to treat them frankly as 
sui generis. If one must search for some general analogy, the 
analogy of easement or license is nearer the mark than that of 
tenancy; “railway easement,” though not in any sense, of course, 
a phrase of art, could mislead few lawyers in this country.

But with reference to the argument under consideration the 
characteristic of the railway company’s rights to be noted and 
emphasized is that they are not rights created or capable of being 
created by the municipality as the owner of some sort of property 
in the soil of a highway. The highway as highway is a strip of 
soil in which His Majesty’s subjects, as such, have rights of going 
and coming. The municipality is the public authority, shaking 
broadly, invested with the management of the highway and with 
certain powers in regulation of the exercise of the public right. 
The municipality does not derive its authority over the highway 
as such from any property in the soil; on the contrary, such prop­
erty was vested in or could be acquired by the municipality pre­
cisely Ifccause the municipality is the public authority endow-ed 
with jurisdic ion over the highway and charged with certain 
duties in relation to it; and it must be assumed that it was as 
public authority and not as proprietor that such power as it 
possessed to pass the by-law consenting to the construction and 
operation of the railway was entrusted to the municipality; and 
that it had such rights as it had to exact the consideration pro­
vided for in sec. 24 of the by-law. The parallel seems to fail.

It might, no doubt, lie argued that as incidental to the trans­
fer of jurisdiction the right to a proportionate part of the mileage
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toll should justly and reasonably pass to the city; hut that argu­
ment should he addressed to the legislature.

Finding, therefore, neither contract, nor statute nor principle 
of common law upon which the city’s claim can rest, it follows 
that effect must lie given to the contract in accordance with the 
view already expressed. The appeal ought to he allowed and the 
judgment of the Chief Justice of the Common Pleas restored. I 
think the city corporation should pay all the costs incurred in 
consequence of the appeals since the date of that judgment.

Anolin, J.:—With deference, it seems to me that immaterial 
features of this cast- have unduly alworlx‘d the attention of the 
Courts lielow. For instance, we are not concerned with the past 
history of the roads in question as toll roads. The only relevant 
facts in that connection—that upon the removal of the tolls from 
these? roads by the County of Wentworth they became county 
roads under sec. 15 of the Toll Roads Expropriation Act, 1901, as 
enacted by sec. 6 of ch. 35 of the Ontario Statutes of 1902, and 
that when the contract sued upon was made they we e under 
the jurisdiction of the county, so that it could validly and effec­
tively grant the privileges or franchise over them which that con­
tract purported to confer upon the Hamilton Radial Electric R. 
Co. are not contested. Neither does it seem to be of the least 
importance that the annexation order of the Municipal Board con­
tained a provision—probably as held in the Ontario Courts, in 
excess of its authority—which purported to vest in the City of 
Hamilton the portions of those roads lying within the annexed 
territory. It is unnecessary either to pass upon the question of 
the Board's jurisdiction to make his provision or to determine 
whether the title to the portions of the road in question liecame 
vested in the City of Hamilton immediately upon the annexation 
or remained vested in the County of Wentworth until the enact­
ment of sec. 433 of the Municipal Act of 1913. The only material 
matter in connection with the action of the Board is its juris­
diction to order the annexation itself, which is uncontroverted 
and incontrovertible. Whether the order for annexation does 
full justice to the county in the matter of burdens which it had 
assumed in connection with the roads in question, or to the city 
in regard to the responsibilities imposed upon it for their future 
maintenance, is likewise beside the question with which we have
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to deal. There may, as Garrow, J., has suggested, Ik* claims on 
the part either of the city or of the county, which would Ik* proper 
subjects for arbitration under sec. 58 of the Consolidated Muni­
cipal Act of 1903—now sec. 38 of eh. 192, R.8.O., 1914—but 
these claims do not form part of the subject of this action. The 
introduction of all those matters merely tends to be-cloud and 
obscure the real issue presented, which is whether anything has 
transpired which has the legal effect of depriving the County of 
Wentworth of the contractual right that it formerly had, and 
would otherwise* continue to possess, to collect from the Hamilton 
Radial Electric R. Co. the entire annual payments which that com­
pany bound itself to make to the county when it acquired the rights 
or franchise* under which it maintains and ocrâtes its railway.

By a by-law passed in June, 1905, to fulfilment of the terms 
and condit'ons of which the railway company duly bound itself 
by contract, the county authorized the construction, mainten­
ance and operation by the railway company of an electric tram­
way on certain streets or roads then under the jurisdiction of the 
county. For the privilege thus granted to it the company under­
took and agreed to pay to the county a money consideration or 
compensation, in some of the American cases called a bonus. 
Booth on Street Railways, 2nd ed., secs. 284 and 287. Instead 
of a gross sum payable on the execution of the contract, as of 
course it might have lwn, this compensation took the form of 
annual instalments of fixed sums payable for each mile of the 
railway to Ik* constructed, and pro rata for any portion of a mile. 
The question now presented is whether the annexation, in Novem­
ber, 1909, to the ('ity of Hamilton of territory which includes pro- 
tions of the roads or streets covered by the agreement between the 
county and the company, has affected the obligation of the latter 
to pay the stipulated compensation, in res|K*ct of such portions of 
the roads or streets, or has deprived the county of its right to re­
cover the same or vested that right in the city.

The obligation of the company to |wv is not contested. Rightly 
insisting upon the continuation of its franchise to maintain and 
operate its railway on the portions of the highways in question, 
the railway company could not consistently contest its correla­
tive obligation to fulfil the condition as to payment of the com­
pensation upon which the existence of that right depends. The
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substantial dispute is as to the body entitled to receive the moneys 
—whether they belong to the county or to the city—and for the 
present that dispute is confined to the instalment for the year 
1914, the provincial Courts having held that the county had 
acquiesced in the payments for 1911,1912 and 1913 being made to 
the city and was thereby estopped from claiming them—and 
from that part of the judgment there has been no appeal.

Under the terms of the contract the ann al instalments are 
payable for the privilege granted to use the highways for the 
purpose, in the manner and on the terms stipulated in the county 
by-law. That right is conferred by the by-law. Its existence 
depends upon it and is in nowise affected by the annexation 
to the city, which took the highways subject to it. The juris­
diction acquired by the city upon the annexation over certain 
portions of the roads on which the railway is constructed does not 
enable it to interfere with the franchise of the company, which is 
its property: Woodhaven Gas Co. v. Deehan, 153 M.Y. 528 at 
532; Chicago General R. Co. v. City of Chicago, 176 111. 253 at 259; 
City of Grand Rapids v. Grand Rapids Hydraulic Co., 66 Mich. 
606 at 613. The description in the agreement of the roads dealt 
with as “county roads,” if not geographical, as Hodgins, j., 
thinks it was meant to be, at all events has not the effect of con­
fining the operation of the agreement to such portions of those 
roads as remain county roads in the legal sense throughout the 
term of the franchise. They were county roads in the legal sense 
when the agreement was made. That the portions of them in 
the annexed territory have ceased to be county roads within the 
meaning of tha term in the Municipal Act is quite as immaterial 
as is the question whether the title to the freehold or soil of them 
passed to «h city immediately upon the annexation. What 
is material is that the franchise or right to maintain and operate 
the tramway of the respondent company upon these portions of 
the highways was conferred by the county when they were, as 
portions of “county roads,” under its jurisdiction and when it 
had unquestioned power and authority to subject them to that 
right or franchise for whatever term it deemed proper and what­
ever the legal character of the roads might become, or however 
the ownership of the freehold or soil thereof might change during 
the term for which such right or franchise should be conferred.
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Those rights still subsist and they are now enjoyed and exercised 
by the company solely by virtue of their contract with the county 
and the county by-law. That by-law, because it affected roads, 
unlike other by-laws of the county, remained in force within 
the annexed territory (3 Edw. VII. eh. 19, sec. 50), and, so far 
as it authorized the conferring of property rights on the Hamilton 
Radial Electric R. Co., cannot, notwithstanding the annexation, 
be repealed, altered or affected by the city to the prejudice of that 
company. If the consideration for the privilege granted to the 
company by the county had been a sum in gross paid on the 
execution of the contract, it is difficult to conceive on what basis 
the city could formulate a claim against the county for any part 
of the money so paid. It is from the county that the company 
has received its entire right or franchise over the roads in question. 
It t ikcs nothing in that connection from the city. The annual 
instalments which it has bound itself to pay are just as much and 
just as truly the consideration for what it has obtained from the 
county, and from the county alone, as their total amount would 
have been if paid when the contract was made.

On behalf of the respondent, the City of Hamilton, it was 
sought to treat these payments as rental, incident to and intended 
to follow a supposed reversion, and, as such, apportionable upon 
the severance or division of that reversion; and reliance was placed 
in this connection on sec. 433 of the Municipal Act of 1913, which 
declares the freehold and soil of every highway to be vested in 
the corporation of the municipality, the council of which exer­
cises juiisdiction over it. This idea, though not in terms ex­
pressed, would appear to underlie the judgment of the late Garrow, 
J., concurred in by Maclaren and Magee, JJ.A., which proceeds 
on the assumption that because the annexation shortened the 
mileage in the county and transferred portions of the roads from 
the ounty o the city the right to collect the mileage payable in 
respect of the portions so transferred passed with the transfer. 
The order of the Court is not confined to disaffirming the right of 
the county to the money in question: it directs the payment of it 
to the city. But the County of Wentworth was not a lessor and 
the railway company in no sense became its tenant. It acquired 
no right to exclusive possession of any part of the highway: City 
of St. Louis v. Western Telegraph Co., 148 U.S.R. 92 at 97-9. The
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annual instalments arc not charged upon and do not issue out 
of any land. N< ither is there any reversion to which the right 
to receive them is incident or which it can follow. The transfer 
from the county to the city of jurisdiction over the parts of the 
highways in question, even though it carried with it the property 
in the soil or freehold, did not transfer to the city any interest in 
the moneys payable under the contract in question, for which the 
railway company had already received from the county the full 
and entire consideration.

There is no statute which takes from the county its cont ractual 
right to these moneys. There is no rule of law applicable to the 
circumstances which deprives it of tiiat right or vests it in another. 
It has neither relinquished nor transferred it by contract. I know 
of no other means by which its title to the moneys can have been 
divested.

While 1 express no opinion on the merits in this respect of the 
case at bar, 1 can conceive that it may be desirable that some body 
such as the Ontario Railway and Municipal Board, should be en­
dowed with authority to control contracts such as that now' be­
fore us, which confer franchises exercisable in territory in which 
changes of municipal boundaries may occur, and thereupon to 
revise and readjust their terms. Such authority docs not exist, 
however, and it can be created only by legislation.

I would, for these reasons, with respect, allow this appeal 
with costs of the appellant and of the Hamilton Radial Electric 
R. ( ’o. in this Court and in t he Appellate Division to be paid by the 
respondents, the Municipal Corporation of the City of Hamilton, 
and would restore the judgment of the trial Judge.

Brodeur, J. (dissenting):—This is an action instituted by 
the County of Wentworth to claim from the railway company, 
respondent, a sum of money due for the year 1914 by virtue of an 
agreement made on June 19, 1905.

By that agreement the respondent railway company was 
authorized to run its street cars on some county roads which were 
under the jurisdiction of the appellant corporation and one of the 
clauses o that agreement was to the effect that the company 
should pay a yearly sum “ for every mile or pro rata for portion of a 
mile of railway operated on the said county roads. ”

In 1909 a certain portion of the township of Barton in the



33 D.L.R.] Dominion Law Reports. 451

County of Wentworth was annexed to the City of Hamilton by 
order of the Ontario Railway and Municipal Board and a portion 
of those county roads came, as a result of that annexation, under 
the jurisdiction of the City of Hamilton. The street railway 
respondent then apportioned its rental and paid to the County 
of Wentworth the portion of rent for the road which was under 
the jurisdiction of the County of Wentworth and paid the other 
portion to the City of Hamilton.

By its action the County of Wentworth claims that the whole 
amount should be paid to the count y. The money was deposited 
in Court by the railway company and the City of Hamilton 
claims that the portion of rent which they received from the rail­
way company had been properly paid.

Thi re may be some question as to the extent of the righ s of 
the county corporation over the roads in question; but this ques­
tion has been solved by an Act passed in 1913 (3 & 4 Geo. V. ch. 
43), which declared that the soil of every highway shall be vested 
in the corporation of the municipality the council for which 
foi1 the time being have jurisdiction over it.

It is not disputed that the Municipal Board had the right to 
annex a portion of the Township of Barton to the City of Hamil­
ton. It is common ground also that as a result of that annexa­
tion the council of Hamilton had jurisdiction over all the highways 
which were in the portion so annexed. As a result of that legis­
lation of 1913 the City of Hamilton became also the owner of the 
soil over which those highways were built.

Then what is he result of that jurisdiction and that owner­
ship with regard to the payment of money which was stipulated 
for in the deed of June 19, 1905, between the street railway com­
pany and the County of Wentworth?

If the sum which had been stipulated for the rent or for the 
easement in question were a lump sum, the question might be 
differently solved; but, in the case where it has been stipulated, as 
in this one, that the amount to be paid is so much per mile, it 
seems to me that the only conclusion which might be reached is 
that if a portion of the highway on which the street railway runs 
is transferred to the jurisdiction of another body and ceases to be 
a county road then the rights and obligations in connection with 
that portion of highway become vested in the new body.

CAN.

8. C.

Col \ n or 
Wentworth

Hamilton 
Radial 

Electric 
R. Co.

Hamilton. 

Brodeur, J.



452 Dominion Law Reports. [33 D.L.R.

CAN.

8.C.

County of 
W ENTWORTH

Hamilton 
Radial 

Electric 
R. Co.

Hamilton.

Brodeur, J.

ONT.

8. C.

Statement.

Nobody will dispute hat the City of Hamilton is now bound 
to look after the maintenance of that highway. But it is also 
entitled to receive all the rents which might be due in connection 
with the use of that highway. The rent, according to the law, is 
apportionable where the lessee ceases to have possession of the de­
mised premises, provided this is not due to unlawful eviction by 
the lessor; thus it is apportionable where the lessee is evicted from 
part by a person lawfully claiming under title paramount : Hals. 
Laws of England, vol. 18, p. 484.

It seems to me that the action by the County of Wentworth 
for the recover) of the rent and for the use of the road in question 
is not well founded and the judgment of the Court of Appeal 
which dismissed that action should be confirmed with costs.

The appellant has contended and argued that the Municipal 
Board had illegally and unjustly, in their order, dealt with regard 
to the payment of a portion of tiie good roads dclientures issued 
by the County of Wentworth, i did not deal with that question 
because I consider that it had no bearing on the issues raised by 
the plaintiffs. Appeal allowed.

Re SANDERSON AND TP OF SOPHIASBURGH.
Ontario Supreme Court. Appellate Division. Meredith. C.J.C.P., Riddell. Kelly, 

and Mastcn, JJ. December 14, 1916.

Highways (| I—7)—Dedication and acceptance—Resolution—Quahh-

Thc question whether :i dedicated highway has been accepted by a 
municipality cannot be determined upon a motion to quash the resolution 
relative to tin- highway for illegality.

[The Municipal Act, R.S.O. 1914, eh. 192, secs. 282, 283, 432. con- 
side reel.]

Appeal from the judgment of Middleton, J., dismissing with 
costs a motion by James N. Sanderson to quash a resolution of 
the Municipal Council of the Township of Sophiasburgh di­
recting the removal of obstructions from what was said to be a 
public road in the village of Northport. Varied.

The judgment appealed from is as follows:—
Middleton, J.:—These proceedings began as an origin­

ating notice for the purpose of quashing a resolution of 
the Municipal Council of the Township of Sophiasburgh direct­
ing the removal of certain obstructions from what is said to 
be a public road connecting Division street and DeMill street, 
along the water front in the village of Northport.

Upon the motion coming on in the ordinary course for hearing,
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it was suggested that, in view of the conflicting statements appear­
ing in the affidavits fded, the case was a proper one for trial upon 
oral evidence; and I, therefore, availed myself of the provisions of 
Rule 606(1),* and directed that the questions arising upon the 
motion should he tried before me upon oral evidence at Picton. 
The hearing has accordingly been had.

The sole question raised is whether there had been any dedi­
cation of the way in question.

Northport is a small village in the county of Prince Edward, 
on the south shore of the Bay of Quinte. Many years ago, a 
large1 quantity of barley used to be shipped at, this point, but now 
comparatively little shipping business is conducted from the 
port. Morden street is the main road through the village It is 
some six chains from the bay front. Running north from it to 
the bay are two parallel streets, I)(‘Mill street on the west and 
Division street on the east. These are about 150 feet a]tart. 
Both of these streets are exceedingly narrow, and consist of little 
more than a waggon track leading from the main road to the 
water's edge. For very many years a passage has existed along 
the bay front, so that vehicles driving down one street cross over 
and pass up the other, this being far easier than turning.

The land fronting upon the lake consists of lots 4 and 6, 
according to a registered plan dated October, 1866. These lots 
are described as running to the water's edge. The title to both 
is now vested in Mr. Sanderson, the applicant. He acquired lot 
number 6 in 1901 and lot number 4 in 1903.

Opposite lot number 4 for a great many years there was 
erected a dock, extending some little way into the waters of the 
bay. This consisted of crib work Idled in with earth and stone, 
and afforded a landing place for boats plying upon the bay. The 
dock has since been extended and improved, and upon it are 
now erected a freight-shed, coal-shed, warehouse, and store, all 
owned by Mr. Sanderson.

It is not easy to determine with accuracy where the original 
shore-line was, as no doubt some filling-in has taken place in 
front of the land as it originally was. This was done long since.

*606.—(1) The Judge may summarily dispose of the questions arising 
on an originating notice and give such judgment as the nature of the case 
may require, or may give such directions as he may think proper for the 
trial of any questions arising upon the application.
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A plan, exhibit 8, purports to shew the situation. It was 
drawn at a time when the water was low. A pencil-mark has been 
placed ujxjn it shewing the approximate high water level, but I 
think tliat this does not indicate any normal high water level, but 
the point which may have been reached when the water was 
abnormally high.

According to this plan it appears, and I think is rightly shewn, 
tliat the warehouse partly overlapped DeMill street. Weigh- 
scales have been erected on the applicant’s land, and teams 
reaching the wharf or departing from it pass through the narrow 
space1 between the scales and the water’s edge. I had a view of 
the premises, and the situation is very well shewn in a photo­
graph, exhibit 10, which shews the arch over the weigh-scales and 
the building designated upon the plan as “the store” at the end 
of the warehouse. The other photographs are not of any great 
assistance.

Twenty-four years ago, the warehouse was 52 feet south of 
where it is now situated. It was then moved north, and a store 
erected at its southern end. Before this, the travelled road 
between DeMill and Division streets passed sbuth of that build­
ing. Since then, the travelled road has passed through the 
place formerly occupied by the southern end of the building.

For half a century or more this road has been freely used by 
the public. Nearly all the business calling for travel down 
Division street or DeMill street was connected with the shipping 
at the wharf. The wharf was always the private property of 
the applicant and his predecessors in title. For the purposes of 
their business they encouraged and facilitated traffic, and inter­
posed no objection to the user of the road in question. I do not 
mean that there were not isolated periods of time in which there 
were obstructions on the road. Timber was piled there about the 
time the warehouse was being altered and extended. A portable 
saw-mill was operated, and during this temporary occupation the 
belting probably extended across the place where the road now is, 
but any one who desired travelled across the unoccupied land and 
circumvented these obstructions as best he could. The travel 
naturally followed a more or less defined trail across the land, 
south of the buildings, till they were moved north, and then in 
part across the former occupied site.
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Quite recently the applicant erected a framing for a shed, 
obstructing the use uf this road. The municipality, contending 
that there had been dedication, removed this framing, on the 
authority of the resolution in question, which, being under seal, 
is equivalent to a by-law. The applicant, denying the right of 
the municipality, refused to participate in any way in the removal, 
and the timbers placed upon the way were drawn to an adjacent 
lot, where they are now. The applicant's right to them is un­
disputed.

There is some evidence that statute-labour was performed 
upon the way in question. As usual in cases of this kind, it is not 
easy to determine from conflicting statements exactly where this 
work was done; but I think the fair presumption from the evidence 
is that it was not confined, as suggested by the applicant, to that 
small portion of land forming part of DeMill street.

Nevertheless I do not think that the statute-labour performed 
upon the lands in question was sufficient to bring the case within 
sec. 432 of the Municipal Act, R.S.O. 1914, ch. 192, for it cannot 
be said that statute-labour was usually performed upon the 
road. I, however, think that the conduct of the owners from 
time to time amounted to a dedication, or intention to dedicate, as 
it might more accurately be called, within the definition of Lord 
Ellenborough in Hex v. Lloyd (1808), 1 Camp. 260, 262: “If the 
owner of the soil throws open a passage, and neither marks by any 
visible distinction, that he means to preserve all his rights over it, 
nor excludes persons from passing through it by positive pro­
hibition, he shall be presumed to have ded;cated it to the public.”

In Ontario, as the highway is vested in the municipality, it is 
necessary to find an assent on the part of the municipality to the 
dedication. This assent may be presumed from the expenditure 
of public money upon the road, but it may be shewn in other 
ways; and I think thte resolution now in question, which, being 
under seal, is, as already said, equivalent to a by-law, amounts to 
such an assent on the part of the municipality; and that, no 
matter what the status of the road might have been before the 
passing of that resolution, the resolution amounts to an unquali­
fied acceptance by the municipality of the road as a highway, 
with all its consequent obligations as to maintenance and repair.

I am not troubled by the uncertainty as to the location of the
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road. Originally it ran south of the building; but, when the 
building was moved north 25 years ago, travel followed the 
more convenient route, crossing what had been originally partly 
covered by the building, and this use for 25 years has been reason­
ably constant and well-defined.

Some pretence has now been made of grading the road by the 
municipality, and this appears to me sufficiently to indicate the 
situs of the way.

The motion therefore fails, and must be dismissed ; and I 
suppose costs should follow the event, unless the municipality 
can see their way to waive them, which they may well do if the 
applicant accepts this judgment.

E. G. Porter, K.C., for appellant.
E. M. Young, for the township corporation, the respondents.
Meredith, C.J.C.P.:—It is difficult for me to understand 

how the appellant could have thought, in this case, that the 
question whether the place in question is or is not a highway 
could be well-settled, or indeed determined in any manner, 
upon an application made under the provisions of the Muni­
cipal Act respecting the quashing of by-laws “for illegality;” 
and that was, and is, the only substantial question involved in 
these proceedings, so taken.

The resolution in question in no sense purported to create a 
new highway, or any new rights of any character ; it in no sense 
affected the appellant’s title or rights; and was in no way illegal. 
It was no more than any one claiming a right might do.

The increased rights in, and powers and duties respecting, 
highways, which the municipalities have, may tend to make many 
persons forgetful of the fact that the highest right in highways is 
the right of the public to travel over them, and that the rights 
conferred and duties imposed upon municipalities respecting 
them, are so conferred and imposed mainly in such public inter­
ests; and that, accordingly, indictment for obstructing, or indict­
ment for failure to keep in repair, a highway, is the most effectual, 
as it was at one time the common, way of determining the rights 
of those concerned in such cases as this.

The appellant’s motion to quash ought to have been dismissed 
on these grounds ; but it was not, and the parties, apparently 
without objection by any one, went through a long investigation
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of the question of highway or no highway; and eventually the 
motion was dismissed, on the ground that the way in question 
is a highway.

All that was. in my opinion, wrong and ineffectual: but it 
might prejudicially affect the appellant when, if ever the ques­
tion of highway or no highway may come up for determination in 
an effectual manner; and so it is but fair, to him, for me to say 
that I am unable to agree in the finding that the place in question 
is a highway.

All that the respondents rely upon, as making it a highway, is 
dedication of it as such by the owners, or an owner, of the land 
upon which the way is, land which was admittedly at one time 
private property. No question arises as to acceptance of the 
dedication; if there were a dedication, there was plainly accept­
ance in the use which the public have made of the way for many 
years.

If it were a case of such use simply, there might be little 
difficulty in reaching the conclusion that that use was 
sufficient circumstantial evidence of a dedication. But this 
case is not at all like that. In this case it was practically necessary 
that t he owners of the dock and warehouse, at the one end, and the 
owners of the blacksmith-shop, at the other end, of this way should 
have, for their own private uses, such a way; so that there is at 
least as much reason for finding, upon this circumstance alone, 
that the way was a private one, as for finding that it was a public 
one: and these additional circumstances seem to me to make it 
impossible to find that the respondents have proved the dedica­
tion upon which alone they now rely: until quite recently the 
respondents made no claim to jurisdiction over the way, nor 
ever performed their statute-imposed duty to keep all highways 
within the municipality in repair, in any manner, upon it, through 
all these years it has been, according to their present contention, a 
highway; logs were put upon it anil other uses made of it by the 
owners of land, which would have been indictable offences if it 
were a public way; for years a warehouse stood at one end of it, 
and was removed only to bring it nearer to the dock; from time to 
time the owners of the land have been erecting a breakwater and 
filling in the land behind it, over which this way passed, a work 
which the respondents should have done if the way were a high-
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Riddell. J.

way, and a work which the land-owners would hardly have done 
if the way were not a private way; although the land changed 
hands several times, during all these years no deed that was made 
of it contains any exception of, or reference to, the way in ques­
tion, although they contain covenants for title which would have 
been broken, and would have made the grantors answerable in 
damages for the breach, if the way had been dedicated by them; 
and there is no contention that there is any kind of evidence of 
any expressed dedication, written or verbal, or of any kind of 
expressed intention to dedicate.

I feel obliged to say this much, although it binds no one, in 
order to set off the prejudicial effect of the judgment appealed 
against, although it can have no binding effect upon any one: and 
1 feel obliged to add too: that it seems to me to be pitiable that so 
much money should be wasted in law costs, over this way, when 
the same money would, perhaps, buy the way in question or one 
near to it, and put an excellent coat of “metal” upon it.

The order dismissing the motion to quash must staod, but 
stand upon different grounds: and without costs here or in the 
High Court Division.

Riddell, J.:—The appellant is owner of adjoining lots4 and 6 
(in part) in the village of Northport, bordering on the Bay 
of Quinté and situated in the anc it township of Sophiasburgh. 
Along the north end of these lots, near the waters of the bay, was 
a road frequently used for pas< j; fiom the street on one side of 
these lots to the street on th« ;ier. The township asserted that 
this road, or at all events a of land close thereto, was a public 
highway—the township council passed a resolution on the 13th 
October, 1915, “ that the overseer be instructed to notify James 
N. Sanderson to remove at once all obstructions from what has 
been used as a public road connecting Division street and DeMill 
street along the water front in the village of Northport. After 
proper notice, if the obstruction be not removed, the overseer to 
move the same.” On the lGth October, the road overseer served 
a notice on the appellant “to remove at once all obstructions 
from what has been used as a public road connecting Division 
street and DeMill street along the water front in the village of 
Northport.”

The appellant served a notice of motion to quash the résolu-
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tion, on the grounds: (1) that the land affected by the resolution 
was his private property; (2) that the resolution was void, as the 
exercise of such powers required a by-law ; and (3) that it was void 
as dealing with “what has been used as a highway,” and not with 
a “highway.” This notice was served supposedly under Rule 
605: the disposition of the motion appears from the judgment 
appealed from. [The learned Judge then quoted the first three 
paragraphs of the reasons for judgment of Middleton, J., supra.)

An order was made, after a trial, dismissing the motion with 
costs: the owner Sanderson now appeals.

I think the appeal cannot succeed, but am unable to agree in 
the reasons.

The sole power given to the Courts to quash a by-law (in­
cluding therein a resolution) is found in the provisions of the 
Municipal Act, R.S.O. 1914, ch. 192, secs. 282, 283:—

“282. In this Part ‘by-law’ shall include an order or resolu­
tion.

“283. The Supreme Court . . . may quash the by-law,
in whole or in part, for illegality. ”

This resolution is not illegal—there is nothing illegal in any 
one asserting a claim, however ill-founded—nothing illegal in 
serving a notice asserting an ill-founded claim: Ball v. Carlin 
(1908), 11 O.W.R. 814, at pp. 816, 817, and cases cited. (Ball v. 
Carlin was approved by the former Common Pleas Division in 
a case in which I sat, the name of which escapes me.)

The obvious course for Sanderson to pursue was to wait 
until something was actually attempted to interfere with his 
rights (for the resolution might be a mere brutum fultnen), or, 
if he really feared interference, to bring an action for a declara­
tion etc. 1 think the motion should have been dismissed in the 
first instance.

Moreover, the motion is said to be under Rule 605. 1 
cannot see how it could be fairly thought to come under that Rule— 
there is no contract or agreement to construe, and the rights of 
the parties could not be considered as depending “upon undis­
puted facts and the proper inference from such facts.” There 
was therefore n" power in the Court to determine these rights 
under Rule 605 in a summary way: I think that my learned 
brother should have dismissed the application on that ground, 
so soon as it appeared that there were facts in dispute.
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The provisions of former Con. Rule 941, now Rule G06 (1), 
arc not intended to substitute another form of trial for the regular 
form in order to determine the rights of the parties and give a 
judgment thereon, but only to determine some question “arising 
upon the application” in order to dispose of the application. 
Lor example, an inquiry might possibly be made under this Rule 
to determine whether there were really any facts in dispute and 
the like. Rut, it being plain, as it was, that there were facts 
bond fide in dispute, this Rule does not permit an investigation 
to determine what the facts are. The investigation, 1 think, was 
not justified by the Rules, and the result of the investigation was 
to shew that Rule 605 had no application, and the Court had 
therefore no power to adjudicate upon the rights of the parties 
in this way.

The conclusion having been reached that the motion to quash 
should have been dismissed, any decision on the merits would be 
obiter. 1 may say, however, that 1 have come to a different con­
clusion from my learned brother Middleton, and am of opinion 
chat dedication has not been proved.

I would dismiss the appeal, but would award no costs either 
here or below.

Kelly, J.:—Without expressing any opinion on the question 
of whether these proceedings were properly instituted by originat­
ing notice, I rest what, in my opinion, should be the result of this 
appeal on one ground only. Whether they were propel ly brought 
or not, there remains the other question—was it open to the appel­
lant to attack the resolution of the township council, which merely 
directed that he be notified to remove obstructions from the land 
which the council said had been used as a public road, under pain 
of consequences set forth in the resolution? Merely passing a 
resolution declaring that the land has been used as a public road 
or on the assumption that it is a public road, does not make it 
such, and I know no reason why the resolution should be declared 
illegal (a ground which would justify its being quashed) simply 
because it is insufficient to accomplish what it aims at accom­
plishing. I think it aimed at establishing the lands referred to 
as a public road. In that view the order appealed from—an 
order dismissing the motion to quash—is not impropeily made, 
and so an appeal against it should not succeed.
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But that, to my mind, does not determine the question as to 
whether the lands referred to are a public road, and it is not 
before us for determination. If it were necessary for us to dispose 
of that question, I would have difficulty, on the evidence, in arriv­
ing at a conclusion favourable to the respondents.

The circumstances warrant the refusal of costs to either party, 
either of the appeal or of the proceedings in which the order 
appealed against was made.

Masten, J.:—I agree that this appeal should be dismissed; 
but I desire to guard myself against expressing any view that 
such a resolution as that in question cannot properly be attacked 
by originating notice (see Rule 10 (2)). Neither do 1 desire to 
express any opinion on the question as to whether a determina­
tion pro or con respecting the validity of the resolution in ques­
tion would operate as a final and conclusive judgment on the 
issue as to whether the lands in question had become a public 
highway by dedication.

Meredith, C.J.C.P.:—Appeal allowed; but motion to quash 
by-law dismissed on other grounds.

No costs in either Court. Judgment accordingly.

MORAN v NORTH EMPIRE FIRE INS CO
Alberta Supreme Court. Appellate Division, Scott. Stuart. Heck, and Walsh. JJ 

January IS, 1917.

1. Insurance (8 III E—85)—Conditions—“Just and reasonable” —
Occupancy.

A condition in it policy vitiating it if the insured premises becomes 
vacant or unoccupied, contemplates vacancy or desertion of the building 
in its ordinary undestroyed condition, and not after it had been rendered 
untenantable and unfit for occupation by fire; otherwise the condition 
is neither just nor reasonable under sec. 72 of the Alberta Insurance 
Act.

2. Insurance (§ III E—100)—Conditions-^>thkr insurance Assent.
The insurer's assent to subsequent insurance may be inferred from 

knowledge and a course of conduct.

Appeal by plaintiff from a judgment of Hyndman. J., dismiss­
ing an action upon a fire insurance policy. Reversed.

I. C. Hand, for appellant.
A. H. Clarke, K.C., for respondent.
Stuart, J.:—The plaintiff was the owner of a rooming and 

boarding house in Redcliff. On June 10, 1914, the defendant 
company issued to the plaintiff an insurance policy on the building 
to the amount of $2,000. The defendants had already issued a 
prior policy on the same building for $2,000 and the Western
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Insurance Co. had also, but subsequently to the 10th June, issued 
one for $2,000. The total insurance carried was thus $6,000. 
The building had cost about $11,000.

On August 24, 1914, while all these policies were in force the 
building was damaged by fire to the extent of about $1,300. 
The adjustment of this loss was placed in the hands of the Lily 
Adjustment Agency. This firm sent one Harrison to examine 
the building. Harrison told the plaintiff not to “move a thing” 
and that he did not “like to leave the building alone.” The 
plaintiff told him that he was living in a little building at the 
back about 10 ft. off but that he would sleep in one of the back 
rooms of the damaged building for a time. Harrison said that 
would be all right and also “that the two buildings were close 
together and they would be practically occupied.” The plaintiff 
slept in the damaged building until about October 20, when a 
very bad storm of snow and rain came. The building leaked and 
it was so cold that the plaintiff had to leave it. He went then 
and slept in the “shanty” 10 ft. off. The plaintiff stated that 
although Harrison had warned him “don’t let it go,” he had 
gone out of it without notifying the defendant company.

While the building was in this condition and negotiations 
were pending about the loss by the fire of August 24, the build­
ing was totally destroyed by fire on November 25, 1914. It is 
with respect to this second loss that the present action is brought.

In respect of the first loss the plaintiff on June 17,1915, brought 
an action against the present defendant and the Western In­
surance Co. for the sum of $1,310. On September 8, 1915, the 
Western Insurance Co. paid into Court the sum of $446.67, being 
one-third of the claim in that action and interest, and admitted 
liability on the first loss for that amount only. The present 
defendants filed a defence to that action on September 8, 1915. 
On October 1, 1915, the plaintiff began the present action in 
respect of the second fire. On December 1, 1915, the company 
settled the first action by paying the balance of the $1,310 and 
costs, but in the letter of settlement the defendant’s solicitors 
stated that it was not to be understood that the settlement was 
to be treated in any way as an admission of liability or as waiving 
any rights of the defendant in case of a claim being made re­
specting the second fire. The solicitors writing this letter had
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up to that time no instructions in regard to the second, i.e.y the 
present action.

The earlier policy for $2,(MX) issued by the defendant company 
had expired on September If), 1914, and was therefore not in force 
when the second fire occurred. The present claim is therefore 
only upon the policy of .lune 10, 1914. The loss was stated 
to amount to $7,500. The prior payment made by the defendants 
for claim and interest exclusive of costs was $894.33. This was 
upon both policies. One-half of it having l>een treated as paid 
upon the policy in force at the time of the second fire, the claim 
made in the present action is therefore for $2,000 less one-half 
of $894.33 or $1,552.84, or, allowing for some variation in cal­
culation, $1,563.34 as stated in the claim.

The defences relied upon are, first, that at the time of the 
fire in question the premises were vacant without the consent of 
the defendant, and second, that the policy was voided by the 
subsequent insurance effected in the Western Assurance Co. 
The trial Judge dismissed the action upon the first ground and 
therefore did not consider it necessary to deal with che second.

In variation of the 3rd statutory condition the following 
condition was added thereto by the policy under the provisions of 
sec. 5 of the Fire Insurance Policy Ordinance which was the 
Ordinance in force at the time the policy was issued in June, 
1911

This policy will not cover vacant or unoccupied buildings (unless insured 
as such) and if the premises insured shall become vacant or remain unoccupied 
for more than ten days tills policy shall cease and be void unless the company 
shall by endorsement on the policy allow the insurance to be continued.

It was contended by the plaintiff that this addition to statu­
tory condition No. 3 should be held to be null and void because 
it cannot be said to be just and reasonable. I do not feel prepared 
to go that far. I do not think that it is necessary in the present 
case to deal with that general question. It would be quite suffi­
cient in order to determine the matter in dispute to say that the 
application of the words of the added condition to the circum­
stances of the present case is not just and reasonable. In other 
words, if, in order to cover the present case, the words must be 
given a certain extended meaning it would be sufficient to say 
that in that extended meaning the condition is not just and 
reasonable. In applying sec. 72 of the Alberta Insurance Act I
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do not think the Court is confined to a consideration of the ques­
tion : “ Are the added words just and reasonable generally?” The 
Court, it seems to me, may say that a specific interpretation of 
the words, which they, on their face, might properly bear, pro­
duces an unjust and unreasonable addition to the statutory con­
ditions. This does not destroy the added condition entirely. It 
leaves it applicable in a certain meaning where the facts of the 
particular case come within that meaning.

Now, what were the1 facts here? The building was insured 
as being “occupied as hotel only.” A serious fire occurred 
which, I think it can clearly be inferred from the evidence, ren­
dered the building untenantable and unfit for occultation. It may 
first, indeed, lx* asked: Was that such a vacancy or lack of occu­
pation as was really intended by the added clause? In my opinion, 
it was not. I think what is meant by the added clause is a vacancy 
or desertion of the building in its ordinary undestroved condition. 
It seems to me that the fact that the plaintiff slept in the building 
for a time has nothing to do with the matter one way or the 
other. I doubt whether that was occupancy within the meaning 
of the clause, nor if he had never slept there at all was there a 
vacancy within that meaning.

The contingency that a fire would occur rendering the build­
ing unfit for occupation was, 1 think, the farthest from the thought 
of the parties when the added condition was inserted.

But if the words should be held to be wide enough, as no 
doubt on the face of them they are, to cover such a lack of occupa­
tion as existed in the present case then I think that in that ex­
tended meaning the added condition is not just and reasonable. 
The effect of giving it such a meaning is that w’hen a fire occurred 
rendering the building really unfit for occupation nevertheless the 
insured must occupy it to preserve his insurance or get the com­
pany to endorse on the policy its consent to its continuance. In 
the ordinary cast' the insured has a perfect option. He may 
continue to occupy and so preserve his insurance or he may 
secure if he can the company’s assent to the vacancy and con­
tinuation of the; insurance notwithstanding. But in the present 
circumst ances there was no such option. He was unable to occupy 
the premises owing to their condition and his only means of pre­
serving his insurance was to obtain the consent of the company.

The company had its own course open to it. Statutory
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condition 3 protected it completely. The change of condition 
caused by the first tire was certainly material to the risk. It 
was not within the “control” but it was within the “knowledge” 
of the insured. The insured notified the company “promptly” 
of that first fire. The company was at liljerty to cancel the 
policy and return a proportionate part of the premium. Yet 
although its officers knew exactly what the condition of the 
building was, although they were, as the correspondence shews, 
mediating a refusal to pay in regard to that first fire because of 
their suspicion of incendiarism, they allowed the policy to con­
tinue. It may be said that they thought that it continued to be 
occupied owing to the arrangement between the plaintiff and 
Harrison. But it was objected to at the trial by counsel for 
the company, and I think on good grounds, that Harrison had no 
right to make any arrangement. He was an adjuster of the past 
loss, not an agent to make any agreement about the conditions 
under which the policy would lx* continued in the future. More­
over, it does not appear that the defendant company was ever 
told of the fact that the plaintiff was sleeping in the building 
until after the second fire. Certainly no reference is made to it 
in any part of the correspondence produced. In its letter of 
November 26 to Lily’s Adjustment Agency the company says 
that it was an error, that the policy in question had not been can­
celled, which seems to shew very clearly that the company was not 
relying upon any supposed occupancy, and deliberately continu­
ing the policy on that account.

Indeed, even if the second fire had occurred before1 the plaintiff 
ceased to sleep on the premises the defence of want of occupancy 
would probably still have been raised on the authority of cases 
like Spahr v. North Waterloo Ins. Co., 31 O.R. 525.

Let us suppose that there had been no difficulty about the 
payment for the first loss, that the insured had got his money 
promptly and was proceeding to repair and put the building in 
tit state for occupation as quickly as possible and a fire had 
occurred. The company might no doubt have escaped liability 
owing to the absence of a carpenter’s risk or, of course, if it had 
cancelled the? policy, but surely if it allowed the policy to con­
tinue with full knowledge* of the temporary lack of occupancy 
and of the impossibility of it and the reasons therefor, it could
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not reasonably seek to rely merely upon the vacancy as a defence. 
The additional conditions and variations are preceded by the 
statutory clause to the effect that they are to lx* in force only in 
so far as the Court thinks they are just and reasonable to be exacted 
by the company. Really, therefore, the true question seems 
to 1h\ is it just and reasonable that, in the circumstances of this 
case, this condition, even if wide enough and intended to cover 
such a case, should be exacted by the company? It may be 
said that the Court has to decide upon the justice and reason­
ableness of the added condition not ex post facto but a priori, 
that is, theoretically; but the Court, even if this were true, could 
easily imagine such a stab1 of affairs as has arisen here and say 
that in such a case the exaction of the condition would be un­
reasonable.

It is true that we cannot assume, as against the defendants, 
that the delay in settlement of the first claim was improper lie- 
cause the final settlement was made without prejudice to any 
defence that might be made in this action, but certainly the 
company knew the condition in which the building was, they 
knew from their adjuster’s report how absolutely impecunious the 
plaintiff was, and therefore how unlikely it was that he could 
render the building habitable by his own means. Yet they say 
the plaintiff should have continued to occupy the building or else 
have secured an endorsement of the continuation of the policy 
upon the policy itself when it was clearly at all times open to 
them to cancel the policy at once and return a projiortion of the 
premium as they admit they should have done.

For these reasons I think the exaction of the added condition 
by the company in the circumstances of the present case is neither 
just nor reasonable, and that this defence fails.

I think also that the defence on the ground of subsequent 
insurance, not assented to by the company, must also fail.

There is, of course, no evidence that the defendant knew 
of the insurance in the Western before the first fire. But it, 
at least, knew of it upon the receipt of the adjuster’s letter of 
September 3, 1914. There was then a suspicion of arson. The 
defendant communicated with the Western anti apparently en­
deavoured to secure common action in regard to a defence and 
made no intimation to the plaintiff that it objected to the insur­
ance in the Western. The adjusters were acting for the Western
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as well as for the defendant . All parties knew this, as is shewn by 
the correspondence. On November 12, the adjusters wrote the 
plaintiff’s solicitors a letter in which they said:—

After the visit of oifr appraiser to Itedcliff we reported the facts to the 
companies interested and the whole matter was left in abeyance as none of the 
interested parties made any move in connection with it. In view of your 
letter, however, we arc to-day writing the companies and we will advise you 
of their decision as soon as we hear from them.

There never was any suggestion of an objection on the ground 
of subsequent insurance in regard to either loss until the defendants 
put in their defence to the first action. The first action began on 
June 17, 1915, and in it the plaintiff claimed $1,310 from both 
companies. As stated above the Western paid into Court one- 
third of the loss, t.e., $440.67. On September 8, 1915, for the first 
time the defendant raised the question of subsequent insurance. 
Adjustment and proofs of loss had all been made on the basis 
that the Western were to be considered as liable only for a por­
tion of the first loss. The settlement, although without pre­
judice, was made on that basis. Even if this latter cannot in 
the circumstances be considered an estoppel, it seems to me clear 
that the company had by its course of action in regard to the 
first fire and prior to the second “assented” to the subsequent 
insurance within the meaning of the 8th statutory condition. 
This case is distinguishable1 from Western Assur. Co. v. Doull, 
12 Can. S.C.R. 440, because there notice had to be given to the 
company of the subsequent insurance. In the present case 
it is sufficient if the company assents thereto. Mere absence of 
dissent is sufficient only if notice has been given. Rut in the case 
of positive assent, of course, no formal notice is required. Here 
there was plainly knowledge and then a course of conduct which, 
in my opinion, must be held to amount to a positive assent. The 
form in which the assent is to be given is not specified in the con­
dition. The facts are not perhaps quite as strong against the 
company as in Mutchmor v. Waterloo Mutual Fire Ins. Co., 4 
O.L.R. 606 at 612, but I think they are sufficient to bring the case 
within the principle of assent which is there laid down.

The adjusters no doubt had no authority to “assent” and I 
make nothing of this action except to the extent to which it was 
known to the defendant company and concurred in by them. 
The defendant’s letter shews that they communicated with the 
Western as joint insurers. The assent provided for in condition
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8 dot's not necessarily have to be directly communicated to the 
insured. There is not here perhaps enough to create an estoppel 
but there is abundant evidence of “assent.”

1 would therefore allow the appeal with costs and direct 
judgment to be entered for the plaintiff's claim with interest 
thereon at 5 per cent, since September 10, 1915, which is the 
date of the writ, and costs of the action.

Scott, and Walsh, JJ., concurred.
Heck, J.:—I would allow the appeal with costs and direct 

judgment to be entered for the plaintiff as indicated by Stuart, J.
In answer to the defence based upon the condition as to 

vacancy I am of opinion that, under the circumstances resulting 
from the first fire—obviously all known to the insurance company 
—this condition was wholly inapplicable to the property insured. 
See Dodge v. Western Canada Fire Ins. Co., 6 D.L.R. 355, 5 A.L.R. 
294 at pp. 3Ü0-1.

In answer to the defence based upon the subsequent insurance 
in Western Co.—the date of that company’s policy being July 
15, 1914—there is evidence that the company had notice of it. 
The plaintiff, in his evidence, refers to a written memorandum, 
attached to the defendant company’s policy of September 3, 
1913, correcting the rate and signed by the company’s assistant 
secretary and bearing date September 17, 1913. He says that 
this rebate was made after he had made complaints of the differ­
ence in the rates of the two companies—the two companies being 
the defendant company and the Western. This obviously cannot 
refer to the policy of July, 1914, but his examination on discovery 
shews that there was an earlier policy in the Western to which 
doubtless it did refer. This, of course, is not notice with regard 
to the Western policy in question but it gives a little additional 
value to the plaintiff’s statement as to the later policy; when 
asked if he gave any notice to the defendant company of his in­
tention to put on further insurance he said that he did give notice 
to the defendant company’s agent. This statement wras not 
questioned and there is no evidence of objection on the part of 
the company.

The condition so far as it relates to subsequent insurance is 
as follows:—

The company is not liable for loss if . . . any subsequent insurance is 
effected in any other companies unless and until the company assents or unless
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the company docs not dissent in writing within 2 weeks after notice of the ALTA, 
intention or desire to effect the subsequent insurance has been mailed to it, s~C^ 
addressed, etc., or does not dissent in writing after that time and lief ore the 
subsequent or further insurance is effected. Moran

So that the company is liable notwithstanding subsequent Xouth 
insurance: (a) If the company assents to the further insurance in Fmpikk 
any way ; or (6) if, having received notice in writing of the assured’s ( '<».
intention or desire to effect further insurance, the company Beck, j. 
-does not within 2 weeks dissent in writing; or (c) If, having re­
ceived such notice the company does not dissent in writing before 
the further insurance is effected though the notice be given after 
the lapse of 2 weeks.

• No notice in writing of intention to effect further insurance 
was given by the insured, so that the only question is did the 
company assent? and there is no restriction on the character 
or proof of assent.

What I have already extracted from the evidence is, I think, 
sufficient proof by way of inference of assent. I think, too, that 
the adjuster was so far the representative of the defendant com­
pany that he might assent for the company or at least that, he 
having informed the company of the existence of the subsequent 
insurance and they refraining from raising the objection promptly, 
is evidence of the company’s assent.

Furthermore it appears to me that it is apparent on the face 
of the policy that this condition, which applies not only to sub­
sequent but to prior insurance, expressly and by almost necessary 
inference to concurrent insurance, and which therefore is in­
tended to cover the whole field of further, in the sense of other, 
insurance, was not intended to be applicable at all, and in this 
connection it is important to read condition 9 in conjunction 
with condition 8 and variation (k) referring to co-insurance.
My reason for coming to this conclusion is, that on the face of the 
policy are the words: “Further concurrent insurance” followed 
by a space in which to state any other policy. Although other 
blanks were filled in by the word “nil” this space was left blank; 
although at the time there was in force another policy of the 
defendant company upon the same property intended to con­
tinue as concurrent insurance. The only proper inference to my 
mind is that the company was indifferent whether there was or 
was not further insurance, inasmuch as by virtue of condition
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9 and variation (k), the company became entitled to the benefit 
of any oilier insurance as sources of contribution and possible 
reduction, of the amount they might lx* called upon to pay.

Appeal allowed.

ROSENBLOOM v LAVUT.

Quebec Court of Review, Detners, (lutrin and Bruneau, JJ. February £6, 1916.

Ma»TEB AND 8EBVAN1 | X 340 WoBKMBN’s COMPENSATION CoDHSOT 
KMIM.OYMKNT “TRANSPORTATION-”- “ LOADING OK UNLOADING.”

A driver of a delivery wagon employed by a mercantile house is not 
engaged in the work of ‘‘transportation business,” or in that of “loading 
or unloading,” within the meaning of the Quebec Workmen’s Compen­
sation Act (R.S.Q. 1909, art. 7321), and he is not entitled to compeoaa- 
tion under the Act for injuries sustained in the course of delivering 
goods for his employer.

Appeal from a judgment dismissing an action under the 
Workmen’s Compensation Act. Affirmed.

Pélissier, Wilson & St. Pierre, for plaintiff.
Ross & Angers, for defendants.
Bruneau, J.:—The defendants are wholesale grocers, who 

deliver, themselves, the goods which they sell to their customers. 
They use, not motors, but horses, which is important, as we shall 
see later. They do not charge their clients anything for carriage 
of the goods.

The plaintiff, who is one of the delivery-drivers employed 
by the defendants, was the victim of an accident on September 
28, 1914, in the course of his work. He was on the way, that day, 
with a companion, to deliver to a customer on Ontario St., goods 
sold by his employers, when an automobile struck him, breaking 
both his legs, bruising him in many parts of the body, and making 
it impossible for him to work again for about 2 years. His 
salary had been $12 per week. He claims, in consequence, an 
aimual pension of $312. The parties themselves have fixed the 
amount, should the Court decide that the defendants come 
under the Act respecting the responsibility for accidents suffered 
by workmen in the course of their work, and the compensation 
for injuries resulting therefrom. (9 Edw. VII. 1909, ch. 66; 
R.S.Q. 1909, art. 7321.)

The defendants repudiate all responsibility, alleging that the 
Act invoked by the plaintiff is not applicable to them, and it is 
for us to declare, once more, the application of this Act.

The first section establishes what persons can benefit by it,
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and the professions to which it applies. It corresponds with the 
first article of the French law of April 9. 1898. The latter has C. R. 
been amended many times, and widened, particularly on June Rohkn- 
30,1899, extending it to accidents caused in agricultural industries «loom 
by the use of machines operated by stationary motors, and, Lavut. 
on April 12, 1900, to all commercial enterprises. ,

Our law, on the contrary, although adopted in 1909. or 11 
years after the coming into force of the French law, was amended 
only in 1914, by ch. 57, of the statutes 4 Geo. V., without affecting 
the provisions of the first section. It is therefore necessary to 
bear in mind, in citing the French doctrine and jurisprudence 
on this subject, the successive amendments to the original law 
of April 9, 1898. This law did not, in effect, apply to agriculture, 
commerce, and the liberal professions. Since the amendment 
of June 30, 1899, and that of April 12, 1900, there remain, in 
France, outside the jurisdiction of the law of April 9, 1898, only 
the liberal professions, and agricultural industries in which 
machines operated by stationary motors are not employed.
All other enterprises, industrial or commercial, are covered by 
this law. (D. p. 1909, 4, 119, note 9, No. 1). Rut even under the 
provisions of the first article of the original law, of April 9, 1898, 
commercial enterprises were submitted to the professional risk, 
in so far as they employed explosive materials, or used machines 
operated by any force other than that of men or of animals.
The Court of Appeal, of Paris, has held on many occasions that 
traders were not responsible for accidents caused by machines 
and motors employed by them, or at least that only workmen who 
work near the machines are protected by the law.

The defendants, as traders, would not have been responsible, 
in France, for the accident to plaintiff, before the amendment 
of April 12, 1909. With much greater reason, then, they would 
not be responsible, in our province, since, according to the text 
of our law, the distinction is not made which was made in France 
by this amendment of 1909. The condition of the use of explosive 
materials, or of machines operated by some force other than that 
of men or of animals, to bring commercial enterprises, in France 
under the “risque professionnel," before the law of April 12,
1909, cannot apply to our province, in the face of the text of 
our law. This condition only applies to industrial enterprise.
(Walton, Workmen’s Compensation Act, p. 43; No. 31.)
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The plaintiff, seeing that he could not reach the defendants, 
in their quality of traders, contends that the delivery or carriage 
of the goods, which they made to their customers, must he con­
sidered as “transportation business by land,” which is included 
in the first section of our Act. There is no doubt that the trans­
portation business is subject to the “risque professionnel.” Rut 
note that the text of our Act, as well as that of tin* French law, 
uses the words “entreprises de transport.” Now, what is to be 
understood by these words? We must understand by them any 
business having for its object the transportation of persons or 
of things, by land or by water. In France, nevertheless, the 
Cour de Cassation, in numerous judgments, has declared that 
these words do not include “ Les transports maritimes” (maritime 
transportation). That Court has explained clearly the system, 
based on the Code dc Commerce, in a judgment of July 5, 1904 
(D. 1904, 1. 553). The law of April 9, 1898, is restricted, in 
France, to “entreprises” of transportation by land, and trans­
portation by rivers, canals, lakes or streams.

In this circumscribed domain all classes of transportation 
are not included, but only transportation undertaken by “entre­
preneurs” (contractors). Transportation by persons carrying 
on businesses not subject to this Act (as are the defendants in 
this case), on their own account, and as an accessory of their 
principal business, cannot be assimilated to public carriers, or 
transportation contractors. The Cour de Cassation has declared 
that the business of contractor for the cleaning of streets, and the 
removal of refuse, is not subject to the law of April 9, 1898, as 
the transportation is done only for the purpose of removal of the 
objects. (24 Oct. 1904, D. 1904, 1. 559.) In the same class of 
ideas, the Cour de Cassation has exempted from the “risque 
professionnel” the wholesale wine merchant who carries and 
delivers his casks, and the dealer in coal and wood who delivers 
his coal, (('ass., 21 Décembre, and 28 Octobre, 1903, D. 1904, 
1. 73.) Similarly, dealers in animals arc not subject to the law 
of April 9, 1898, when they do not act as carriers of the animals 
for third parties. (24 Oct. 1899, D. 1. 1902, 5. 473.) Likewise 
the fact of a trader, such as a wood merchant, having a horse and 
carriage to bring the merchandise from his warehouse to the 
purchasers would not bring him into the class of “entrepreneurs 
de transport” (common carriers, or transportation contractors).
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(15 Février, 1901, D. 1901, 3. 669.) In the same way, a baker Qth.
is not subject to the law of April 9, 1898, although his goods C. K.
are delivered by carriages, this delivery constituting, not a special k<«kn-

enterprise or business, but an accessory of his principal business. ,,LUOM
(Trib. civil de Mon tau ban 7 Déc. 1900, I). 1903, 2. 419; Poitiers, Lui r. 
21 Janvier 1901, D. p. ibid; Trib. civil de Saint-Calais, 23 Mai n,-~, P 
1902, D. p. ibid.)

These decisions, in my opinion, are relevant to this case, 
and decide the claims of the plaintiff. In conformance with this 
interpretation, we could not include among the “entreprises” 
covered by the law of April 9, 1898, any except special industrial 
works carried on with a view to gain or profit. (15 Février,
1901, D. p. 1901, 3. 69; Chambéry, 17 Juin, 1903, D. p. 1904,
2. 71.)

It follows from all these; authorities that a transportation 
contractor, or common carrier, is one who, for the purpose of 
profit, transports moveables or objects of any kind, on behalf 
of another, as Messrs. Baillargeon & Rochon do at Montreal.
So, traders such as the defendants, whose business is not de piano 
subject to our Act, can, with the aid of their horses and carriages, 
and the assistance of their employees, effect the delivery of their 
goods and merchandise, without becoming, on that account, 
common carriers; the accidents arising under these conditions 
fall under the rules of the common law. That is the opinion 
expressed by Sachet, who is rightly regarded as one of the most 
faithful interpreters of the French law. (T. 1, No. 102, p. 24,
6th éd.)

W. Walton teaches the same doctrine, and cites, on this point, 
the case of the small store-keeper who sends his goods, to his 
customers, and who is not subject to the Workmen’s Compensation 
Law, according to a decision of the tribunal of Poitiers. (21 
Janvier, 1903, D. 1903.)

Pouliot, J., has given a decision to the same effect in the 
case of Vigneault v. Brouillard (40 Que, S.C. 27). This judgment 
conforms to that of the Court of Appeal in the case of Baie St.
Paul Lumber Co. v. Tremblay, 25 Que. K.B. 1, because trans­
portation, in this latter case, constituted an accessory of the in­
dustry or business of the company-defendant.

But this principle is true only in so far as we find ourselves
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in the presence of a case of business not subject, as that of the 
C. R. defendants, to the “risque professionnel.” If it is a question 

Rosen- of a business subject to the Act, as that of a factory, a manu- 
hloom facturer, a workshop, etc., workmen who effect deliveries are 
Lavut. protected, because the transportation is an accessory of that

Hruimu, J business.
The amendment of April 12, 1000, has overcome, in France, 

many difficulties, as would have been the case in our province, 
if our law had been amended in the same way. Commercial 
enterprises being to-day subject to the law of April 9, 1898, only 
transportation effected in agricultural pursuits remain, according 
to the authors, outside the “risque professionnel.”

I must point out, however, that according to a “premier 
système” sanctioned in the first years of the application of the 
law, by the jurisprudence of some judgments cited and invoked 
by the plaintiff, it matters little that the transportation is only 
an accessory of the business. (Dijon, 20 Juin, 1902. D. p. 1903, 
2. 439. Comité consultatif des assurances contre les accidents 
du travail des 21 Juin, et 12 Juillet, 1899, et 4 Avril, 1900, D. 
1900, 4. 18, Nos. 8 & 9; D. 1900, 4, 72, No. 13.)

But this system has been completely abandoned, and a second 
system has been substituted, which the Court below adopted in 
this case, by which a carrier is not subject to the law of April 8, 
1898, if he limits himself to the transportation, as do the defend­
ants, of the things which form the object of his business.

The jurisprudence and the doctrine both sanction, in France, 
the following “third system:” whenever the transportation is 
effected by automobile trucks, or motor vehicles, the employment 
of a mqtor will render it subject to the law, whatever may be the 
business in which it is used.

But this system, according to the text of our statute, is not 
applicable in our province, in view of the fact that the use of 
machinery operated by a force other than than of man or of 
animals is only connected with industrial enterprise. Finally, 
the (’our de Cassation has held, on many occasions, the principle 
that it is the nature of the business in which the workman is 
employed, and not the nature of the work done by the workman 
which determines the question as to the applicability of the law 
of April 9, 1898. (Avis consultatif des assurances contre les
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accidents du travail, du 13 déc. 1899, D.P. 1900, 4, 1ft. No. 12; 
du môme sens, Sachet, t. 1, No. 105, p. 75.) Now, the defendants (’. K. 
are not engaged in the transportât ion business, but hi commerce. Kosen- 
The transportation of their merchandise is only an accessory of 
their business. Commerce is outside the “risque professionnel” Lavvt.

in this province, because it has not yet Ix-en extended to it, as Bnineeu. 
was done in France by the law of April 12, 1900.

However, the plaintiff does not base his claim solely on the 
allegation that his employers were engaged in the transportation 
business; he contends, further, that the accident having happened 
at the moment when he was unloading his waggon, we must consider 
the defendants as engaged in the business of loading and unloading, 
of which the first section of our Act speaks.

In France, it is held that these terms only comprise loading 
and unloading of ships at the ports, according to the introductory 
provisions of the law, which we have not, in this country, un­
fortunately, to aid us in the interpretation of our statutes. It 
is not sufficient to have an operation of loading and unloading, 
in order to invoke our Workmen’s Compensation Act. It is 
necessary that this operation should be, as in the case of trans­
portation, in the nature of an “entreprise,” a business, as we have 
defined it above. (Sachet, t. 1, No. 108, p. 75.) It follows then 
that the work of loading and unloading w'hieh a person makes on 
his own account are not covered by the special legislation dealing 
with workmen’s compensation for injuries. Workmen engaged 
in thatVork cannot claim the benefit of our Act, if the loading 
took place as an accessory of a business not subject to that Act.
Rut if they are working for an employer who is excluded from the 
scope of the Act, as a trader, in France, before the amendment of 
April 12, 1906, as well as in our province, where the first section 
of the Act of 1909 has not been amended, they cannot invoke 
the benefit of the theory of “risque professionnel.” The Cour de 
Cassation has so held, principally in two judgments, one dated 
July 5, HK)4 (D. 1904, 1. 553), and the other under date December 
12, 1900 (Le Droit, du 29 Décembre, 1900).

If there are businesses having for object the loading and 
unloading of vessels, there arc scarcely any having for object 
other forms of loading and unloading. The businesses of mov­
ing of household effects, furniture, etc., for example, are chiefly
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transportation enterprises, and we may consider that the loading 
of wagons is only an accessory of these businesses. As to rail­
ways, the loading and unloading is often done by the shippers 
and the consignees. These persons, working on their own 
account, are not subject to the “risque professionnel” unless 
their principal business comes under the Workmen’s Compensation 
Act. As to the loading and unloading done by a railway, these 
are the accessory of a transportation business, and the employees 
working at it are certainly protected by our statutory legislation 
of 1909.

We can therefore lay down the principle that the rules which 
govern transportation businesses are equally applicable to the 
businesses of loading and unloading. The plaintiff invokes 
them in vain, since the defendants, in delivering, themselves, for 
their own account, their goods and merchandise, are not carrying 
on a transportation business, and still less a business of loading 
and unloading. It is not necessary to examine as to whether 
the enumeration made by the first section of our Act on labour 
accidents is explanatory or limitative. This cannot be raised, 
in view of the authorities cited, with regard to the definition of 
the words “entreprise de transportor the words “chargement 
et déchargement.” The meaning which the doctrine and the 
jurisprudence have given to these words is directly contrary to 
that which the plaintiff wishes us to accept.

I am therefore of opinion that the judgment of the Court 
below must be confirmed, and the inscription in Review dismissed, 
with costs, saving the plaintiff's recourse, if any there lx;, under 
the common law, against the person responsible for the accident 
of which he was the victim. Appeal dismissed.

CITY OF TORONTO v LAMBERT
Sujmme Court of Canada. Sir Charles Fitzpatrick, C.J., and Davies, Duff, 

Anglin and Brodeur, JJ. December 30, 1916.
1. Master ani> servant (§ II A—50)— Negligence op third Party-

Joint liability—Electricity.
An electric company, as employer, and a munioinal corporation oper­

ating a hydro-electric system, may both be held liable for the death of a 
lineman electrocuted while at work, where the negligence of each was a 
real cause of the accident.

[Algoma Steel Co. v Dube, 31 D.L.U. 1Ÿ8, 53 Can. S.C.It. 481, 
referred to.l

2. Contracts (§ II D—152)—As to liability for NEGLIGENCE—INDEM­
NITY.

An agreement by an electric company to indemnify a municipal cor­
poration against all damages which the city may have to pay “by reason
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of any act, default or omission of the company or otherwise howsoever,"
does not include damages which the city must pay as a consequence of
its own negligence.

Appeal from a decision of the Appellate Division of the Su­
preme Court of Ontario, 29 D.L.R. 50, 36 O.L.R. 269, affirming 
the judgment at the trial (9 O.W.N. 452), against both defen­
dants. Affirmed.

C. M. Colquhoun, for appellant.
R. N. Davis, for respondent, Ada Lambert.
D. Ingli8 Grant, for respondent The Interurban Electric Co.
Fitzpatrick, C.J.:—I agree with Anglin, J.
Davies, J.:—I think the agreement between the two defend­

ant companies cannot be invoked by the defendant appellant, the 
City of Toronto, against its co-defendant, the Interurban Electric 
Co., to relieve the city from its liability for the death of the de­
ceased. That agreement does not extend, as I construe it, to 
cases where the accident causing the injury sued for was caused 
“partly directly,” to use Lord Esher’s own phrase many times 
repeated in the case of The Bernina, 12 P.l). 58, by the defendant 
corporation’s own negligence as is found to be the case here.

In this case the jury have found on evidence which I think 
sufficient, that the deceased was not guilty of contributory neg­
ligence and I think that finding applies as well to the corporation 
defendant, the present appellant, as to its co-defendant the Inter­
urban Company which employed the deceased.

The jury have also found the appellant-defendant, the Cor­
poration of the City of Toronto, guilty of negligence which caused 
the accident
by not having the strain insulators nearer the Hydro-Electric pole and by 
not insulating the point of contact between the guy wire and the ground wire 
or lightning arrester on the Hydro pole.

It is true they also found the other defendant, the Interurban 
Electric Co., guilty of negligence which caused the accident as 
follows:—

Before sending Lambert up the pole, the Interurban foreman should 
have noted that the strain insulators near his company's pole were in wrong 
position and that being so should have directed his attention to the possibility 
of the guy wire being in contact with the ground wire on Hydro pole.

But that finding of negligence on the part of the Interurban 
Company does not discharge the City of Toronto from the conse­
quences following the finding of negligence against it.

Both companies have been found guilty of negligence which
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"partly directly” caused the accident and they are both and 
each liable for the consequences. To entitle the defendant, 
the City of Toronto, to shelter itself behind the negligence found 
against its co-defendant, the Interurban Electric Co., it must 
shew that this latter’s negligence was "the conscious act of an­
other volition” and was the real cause which brought the injury 
about and without which the accident could not have happened. 
The negligence of the electric company was that of one of its 
foremen, a mere case of negligence in overlooking the conditions 
existing when he ordered the deceased to climb the electric pole 
and do certain work. Such negligence does not come within the 
meaning of the words—"conscious act of another volition” 
which under certain circumstances will remove liability from one 
whose previous negligence has "partly directly” caused the in­
jury complained of.

Construing the indemnity clauses of the agreement between 
the two defendants as I do, not to embrace or include a case of 
negligence on the part of both companies the negligence of each 
"partly directly” causing the accident, and holding the finding of 
the jury as to the absence of contributory negligence applicable 
to both corporation and company alike and that there was no 
"conscious act of another volition” intervening between the 
negligence found against the corporation and the happening of 
the accident, but merely an additional act of negligence on the part 
of its co-defendants, the electric company, I would dismiss the 
appeal with costs to both respondents.

Duff, J.:—The appellant municipality’s (The Hydro El.) 
pole, near the N.W. corner of Bathurst St. and St. Clair Ave., was 
about 6 ft. west of the Interurban Company’s pole, and was 
about 5 ft. higher. On the top of the appellant’s pole was a light­
ning arrester connected with the ground by a wire running down 
the pole. One of the two guy-wires supporting this pole ran past 
the top of the Interurban pole touching, or almost touching it. 
This guy-wire where it was tied around the appellant's pole was in 
contact with the ground-wire of the lightning arrester. It had 
on it a porcelain insulator which was situated about 6 ft. cast of 
the Interurban pole. The deceased Kenneth Lambert, a lineman 
in the employ of the Interurban, was killed by an electric shock 
received while working on the Interurban pole on March 13, 
1914. The Interurban pole had two horizontal cross-bars, one
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about nine inches and another about two feet three inches below ( 
the top. The lower arm ran east and west parallel with St. Clair 8. C. 
Ave. and the other north and south parallel with Bathurst St. Cityof 
The lower cross-arm supported four high voltage wires coming Toronto 
up Bathurst St. from the south, two of which passed on along that Lambert. 
street to the north, the remaining two turning here and running Duff , 
east along St. Clair Ave. To accomplish this turning these 
two wires were connected by wire connections, called “risers” or 
“jumpers,” with the two wires fastened to the northern arm of 
the upper wire and carried thence to the company’s pole to the 
east. This was the situation on March 13, 1914, when the de­
ceased Lambert was sent by his foreman to the top of the pole 
to do some work;and this condition of affairs, it may be added, 
had existed since November 25, 1912, a year and a half before.
On the occasion in question the foreman with a gang of men 
was engaged in removing the two westerly wires just referred 
to, and Lambert was sent up to cut them away. To do this it 
was necessary to cut the “jumpers” or “risers,” which he did, 
leaving the live ends exposed, referred to in the evidence as “pig 
tails.” Unhappily Lambert, standing with his right foot on the 
lower, east and west, cross-arm, his left leg thrown over the upper 
north and south cross-arm, his left foot which was dangling from 
the cross-arm was brought into contact with one of these live 
ends as he was reaching for a rope, while his right hand at the same 
time encountered the guy-wire of the appellant’s pole, and a cir­
cuit being established through his body by way of the guy-wire 
and the ground-wire of the lightning arrester, he was instantly 
killed.

Two additional facts should be mentioned as introductory 
to the discussion of points in controversy. The first is that it 
was the practice in the Hydro-Electric system to attach guy- 
wires in contact with ground-wires to the Hydro Electric poles, 
the only protection being an insulation similar to that above 
described. The other point is that the Interurban poles and wires 
were erected under the provisions of an agreement with the ap­
pellant municipality one term of which is set out in par. 7 of it, 
and is in the following words:—

The compuny shall save harmless ami indemnify said corporation against 
any action, claim, suit or demand brought or made by the granting of any of 
the privileges hereinbefore mentioned to the company, and all costs and
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CAN. expenses incurred thereby, and also against, all loss, damages, costs, charges
8. C. and expenses of every nature and kind whatsoever, which the corporation may 

incur, be put to or have to pay, by reason of the improper or imperfect execu­

Toronto
tion of their works or any of them, or by reason of the said works becoming 
unsafe or out of repair, or by reason of the neglect, failure or omission of the

Lam iiickt. company to do or permit anything therein agreed to be done or permitted or 
by reason of any act, default or omission of the company or otherwise how­

Duff. J. soever.
The jury found that the accident was attributable to the 

negligence of the appellant as well as the negligence of the Inter- 
urban Company, the deceased Lambert being acquitted of con­
tributory negligence. The appellant corporation denies its 
responsibility on the ground that there is no evidence of action­
able negligence, on the ground that the deceased Lambert is 
chargeable with contributory negligence and that their responsi­
bility to him is precluded by the terms of the contract with the 
Interurban company above set out, and they further claim to be 
entitled to indemnity as against the Interurban under the same 
agreement.

First, as to contributory negligence. It was a question for 
the jury, I think, whether Lambert, going about the execution of 
manual work in which he was engaged, bent upon getting it done 
without waste of time, was acting reasonably in assuming that 
such sources of danger as might be created by the condition and 
situation of the poles and wires had been the object of attention 
on the part of his employers; I think it is impossible to say that 
the jury could not reasonably find affirmatively on that question 
and acquit Lambert, as they did, of contributory negligence.

As to the agreement. The point made against the respond­
ent Ada Lambert, on the agreement is, as I understand it, that the 
Interurban pole was where it was and that Lambert, a servant 
of the Interurban company, was only entitled to be where he was 
by virtue of the agreement between the appellant and the Inter­
urban company, and that consequently his rights, when there, 
must be such rights only as he could avail himself of against the 
appellant if he himself instead of the company were the contract­
ing party. This argument seems to be largely based upon the 
construction of the judgment of the Privy Council in Grand Trunk 
R. Co. v. Robinson, 22 D.L.R. 1, [1915] A.C. 740, 113 L.T. 350. 
I think the contention requires for its support a much broader 
principle than anything established by Rofnnson's case, supra,
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because their Lordships there, as 1 read the judgment, put their 
decision upon the specific conclusion at which they arrived that 
the person who contracted with the railway company was 
Robinson’s agent empowered to bind himself by any terms he 
might make with reference to the company’s responsibility for 
the carriage of Robinson. Here, there is of course- no sugges­
tion of agency, express or implied, and I think that on this 
ground the- agreement must Ik- rejected.

It is convenient at this point to dispose of the question of 
indemnity also. The stipulation relied upon has not, in my 
judgment, the effect of casting upon the appellant municipality 
responsibility for a condition of things primarily due to the negli­
gence of the appellant itself. Where harm is caused and the 
appellant municipality is answerable by reason of the fact that 
its own negligence is a proximate cause of that harm, 1 do not 
think such responsibility is fairly within the contemplation of 
clause 7,

It is true that the phrase “otherwise however” is a very broad 
one; but the language of the clause shews that it was framed 
alio intuitu and we should violate a fundamental rule of con­
struction if sweeping words placed at the end of a more specific 
enumeration were to be read as embracing cases which it is abun­
dantly evident from the clause (when read as a whole) the parties 
never had in contemplation. It is not the “act. default or omis­
sion” of the Interurban company for which the appellant muni­
cipality is held responsible, it is the municipality's own wrongful 
act.

But is there evidence of wrongful act, or, in other words, is 
there evidence of actionable negligence for which the appellant 
municipality is responsible and to which as a proximate cause 
Lambert’s death may be attributable?

Now it is quite true that to affirm this is to affirm, first, that 
the appellant company was guilty of a breach of duty to Lambert, 
and, secondly, that Laml>crt’s death was a consequence of that 
breach. It is quite true also that but for the placing of the 
Interurban pole in the situation in which it was, and but for the 
negligent omission of the servants of the Interurban Company 
to observe and warn their employees against the dangerous 
situation created by the proximity of the uninsulated guy-wire 
to the Interurban pole, this accident would not have happened.
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The fact that the Interurban pole was brought into this posi­
tion after t he appellant municipality's pole had been placed where 
it was at the time of the accident , does not appear to me to lx* a 
circumstance of much importance. As I liave already said, the 
situation created by the proximity of these poles and wires, the 
wires being in the condition in which they were, had been in 
existence unchanged for some 18 months preceding the acci­
dent.

In these circumstances the jury were entitled to find as a fact 
that the appellant municipality was concurrently responsible 
with the Interurban company for the existence of this dangerous 
state of things; and as to the neglect of the servant of the 
Interurban Company and particularly the neglect of the foreman 
to observe and give warning of this dangerous situation, tin- 
rule applies which is stated by Lord Sumner (then Hamilton, L.J.), 
in Latham v. Johnson, 11913] 1 K.B. 398, at p. 413:—

A jx1 mon who, in neglect of ordinary care, places or leaves his property 
in a condition which may he dangerous to another may he answerable for the 
esulting injury, even though hut for the intervening act of a third |M*rson or 

rof the plaintiff himself (Hird v. Holbrook, 4 Bing. 628; Lynch v. Nurdin.
1 (J.B. 20). that injury would not have occurred.

In such circumstances the duty not to neglect ordinary care 
incumbent upon both the appellant municipality and the Inter­
urban company was a duty owing by the appellant company to 
the servants of the Interurban eompany. It follow's that the 
apiH-al in both branches of it should be dismissed.

Anulin, J.:—In the appellants’ factum four distinct objec­
tions taken to the judgment holding them liable to the plaintiff 
for the death of her son and not entitled to indemnity from their 
co-defendants are stated as follows:—

(1) The deceased as an employee of the Intenuban Electric Co. could 
claim no greater right than his employers who were on the street at their own 
risk and on condition that their presence should not result in loss or expense 
to the appellants. (2) The deceased was, as against the appellants, guilty 
of contributory negligence which caused the accident. (3) The negligence of 
the np|H-llnnts as found by the jury was not the real or proximate cause of the 
accident. (4) By the. provisions of the agreement between the appellants 
and the respondent, the Interurban Electric Co., the said respondent agreed 
to indemnify and save harmless the appellants against liability in this action.

For convenience 1 shall refer to the municipal corporation 
as the corporation, and to the Interurban Electric Co. as the 
company.

Apart from t he question involved in the first ground of appeal—
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whether the deceased as a servant of the company was so identi- ( AV 
fied with his employers that his right of recovery must depend s. ('. 
upon the existence of facts which would give them a right of action rv OK 
against their co-defendants, the corporation, for any damage I'okonto 

they might sustain through fault of the latter (which I must not UmhYht. 
by any means lx- taken to regard ns concluded in favour of the \nKiin,j 
appellants)—we Algoma Steel Co. v. I)ubé, 31 D.L.R. 178, 53 
Can. 8.C.R. 4SI -the first and fourth grounds of appeal rest 
upon the following clause of an agreement made Ix-tween the two 
defendants:

The company shall save harmless and indemnify said corporation against 
any action, claim, suit or demand brought or made by the granting (#jc) 
of any of the privileges hereinbefore mentioned to the company and all costs 
and expenses incurred thereby, and also against all loss, damages, costs, 
charges and expenses of every nature and kind whatsoever, which the cor­
poration may incur, Ik* put to or have to pay by reason of the improper or 
imperfect execution of their works or any of them or by reason of the said 
works becoming unsafe or out of repair or by reason of the neglect, failure 
or omission of the company to do or |x>nnit anything herein agreed to be done 
or permitted, or by reason of any act, default or omission of the company 
or otherwise howsoever, and should the corporation incur, pay or be put to 
any such loss, damages, costs, charges or expenses, the company shall forth­
with upon demand repay the same to the corporation.

The company shall repair broken wires forthwith and make all other 
repairs on reasonable notice and shall keep same in good repair.

While it would, no doubt, have been quite possible for tIn­
corporation to have guarded against any liability to the company 
and to have provided for indemnification by it for any damages 
arising however indirectly out of the presence on its streets of the 
poles and lines of the company, even where such damages should lx» 
directly occasioned by the negligence of corporation employees, 
it would undoubtedly lx- necessary that such a provision should lx- 
expressed in dear and explicit language. Here there is nothing 
of the kind. There is nothing from which any implication of an 
intention to provide for such a right of indemnification can be 
inferred. The application of the words “or otherwise howsoever,” 
invoked by counsel for the appellants, liaving regard to one of the 
most familiar rules of construction cannot extend to something 
so entirely foreign to the context as damages caused by negligence 
of the other party to the agreement.

Neither should the clause be read as relieving the corporation 
from liability for, or entitling it to indemnity against claims for 
injuries partly occasioned by its own negligence, though operating
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in conjunction with negligence of the company or its servants. 
Only an explicit provision couched in unmistakable terms could 
lx* given that effect. Here damages due to negligence of the cor­
poration, either as a sole cause or as a contributing causative 
factor, arc not even hinted at. To import such a case by implica­
tion as one of the tilings for which the company assumed entire 
responsibility would lx- quite unjustifiable. If under the agree­
ment the company would itself be entitled to recover damages 
from the corporation for injuries to its property placed upon the 
streets in the exercise of the franchise thereby conferred, caused by 
negligence imputable to the corporation, as 1 think it would, an 
employee of the company, who has sustained such an injury, 
must a fortiori have a right of action against the corporation. 
Fault imputable to the company (such as the negligence of its 
foreman foimd by the jury in this case), which might under a plea 
of contributory negligence afford the corporation a defence in an 
action brought by the company for damages to its property 
caused by negligence of the corporation’s servants, nmy not be 
ascribed to the plaintiff's son as an employee of the company 
so as to debar recovery for personal injury to him under such a 
plea. It follows that the first and fourth objections fail.

The second objection is conclusively disposed of by the adverse 
finding of the jury upon it, which is clearly made against both 
defendants. It is impossible to say that this finding, negativing 
personal contributory negligence on the part of the plaintiff’s 
deceased son, affirmed in the Appellate Division, is so preposterous 
that no honest or reasonable jury could have made it.

The third ground of appeal involves the familiar question 
as the liability where negligence of two independent persons or 
bodies is found to have been the cause of the plaintiff's injuries. 
The first of Lord Esher’s well-known propositions upon the law 
of negligence, stated in The Bernina, 12 P.D. 58 at 61, and the 
decisions in such cases as Burrow» v. March Cas and Coke Co., 
L.R. 5 Ex. 67, 7 Ex. 96, arc conclusive against the appellant. 
The authorities upon this branch of the case are conveniently 
collected in Hals. Laws of England, vol. 21 “Negligence,” par. 
649. That a lineman of the company might be injured just as 
the plaintiff’s son was, was a natural consequence of the appel­
lants’ negligence. That the injuries sustained by the plaintiff's
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son were a direct consequence of that negligence is incontestible. 
There was no intervention of a conscious act of another volition 
operating as a real cause to interrupt t he chain of causation between 
the appellants’ negligence and the consequences complained of. 
They cannot invoke as an excuse the failure of their co-defendants’ 
foreman to prevent that negligence becoming operative. Both 
it and the negligence1 of the company’s foreman (assuming the cor­
rectness of the jury's finding as to the latter, which is now not 
open to question), were in fact operative at the moment when 
Lambert was killed. Both were truly active causes. Neither 
can be said to have* been merely a condition sine qua non of that 
which occurred: Algoma Steel Co. v. Dubé, 31 D.L.R. 178, 53 
Can. S.C.R. 481.

The appeal, in my opinion, fails and should be dismissed 
with costs to be paid by the appellants to both respondents.

Brodeur, J.: —This is an action instituted under Lord Camp­
ion's Act.

The plaintiff’s son was an employee of the defendant, the 
Interurban Electric Co., as lineman, and while working on the 
cross-arms of the electric poles of that company he met his death 
from an electric current.

The appellant, the City of Toronto, had a pole carrying light 
and power wires situated near the one on which the victim, Lam­
bert, was working. The guy wire which assisted in the support 
of this city pole was fastened tightly around that pole and was 
coming in direct contact with a ground wire running down the city 
pole to the ground. That guy wire extended over the pole of the 
Interurban Electric Co. and the guy wire then in its direct con­
tact with the ground wire on the city pole was load<*d with electric 
current at high voltage and the victim, in working near by that 
guy wire, came in contact with it and was killed.

The action was instituted against the City of Toronto and 
against the company for which Lambert was working and by 
the verdict of the jury the City of Toronto was declared guilty 
of negligence for not having the strain insulators nearer their 
pole, and by not insulating the point of contact between the guy 
wire and the ground wire.

Nobody can find fault with that verdict. This guy wire 
w'as for the purpose of sustaining the pole belonging to the city.

VAN.
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(AN. It was their duty to see that this guy win* should not come in
8. C. contact with the* loaded wires, and if it was exposed to come in

Toronto

contact they should also have put insulators at such a place where 
accidents could be avoided.

Lambert. There is, in this case, an insulator; but the insulator, instead
H rôdeur, J of being placed between the poles and so avoiding any accident to 

those who would have to work on the company’s pole, was placed 
further away.

The verdict of the1 jury also stated that the company was 
liable because* its foreman, before sending Lambert up the pole, 
should have noted that the insulator was in a wrong position. 
There is no appeal before us with regard to the verdict rendered 
against the company. The aggregate amount which was given 
by the verdict to the plaintiff was $2,700: 2-3 to be paid by the 
City of Toronto and $000 by the respondent company. This 
verdict should be sustained liecause there was. no doubt, negli­
gence by the City of Toronto.

But the latter claims that under a contract existing between the 
company and itself it should be indemnified for that judgment.

When the company desired to erect poles in the* place in ques­
tion they (1 to the municipal authorities then having juris­
diction and the council consented to grant such permission, sub­
ject to certain conditions. One of those conditions was that the 
company should indemnify the municipal corporation against 

. any action in consequence of the granting of the privilege men­
tioned in the contract, and also against all damages which the cor­
poration might incur by reason of the imperfect execution of their 
work “by reason of any act, default or omission of the company 
or otherwise howsoever.”

The jury have found, it is true, that the foreman of the re­
spondent company gave improper orders to the victim. But 
at the same time the jury stated that the City of Toronto was 
mostly responsible for the accident because it was due to defective 
connections or stringing of their wires.

It is not a case, in my opinion, covered by the indemnification 
clause above mentioned. It is clear that no injury would have 
been suffered by the deceased if the defendants had not fastened 
their guy wire in direct and immediate contact with their ground 
wire and if they had placed their insulator in tin1 proper position.

4
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The liability of the City of Toronto results because of its own 1 A*Sl- 
negligenve and the condition on which the City of Toronto relies s. c. 
does not go so far as to state that the company will be Ixnmd Cm^op 
to indemnify it for the appellant's own negligence. Toronto

I come to the conclusion that the judgment rendered by the Lambert. 
Appellate Division should be confirmed with costs. uro.ieur i

.4 p/K'dl dismissed.

Re OWEN SOUND LUMBER CO. oNT.
Ontario Supreme Court, A/nielUUc Dilution, Mcmlith, C.J.O., Motion n. Mayo. < 

and lltohjim, JJ.A. January l >, 1!)I7.

1 Companies <§ V It ISO) Allotment of shakes- Consideration.
Sliarcs in a compiiny allotted to a promoter for profits. which in fact 

belonged to the company, are not “paid up” and nominees of the pro­
moter in res|M*et of these shares are liable as shareholders.

-• Companies (§ \' K 255) Liability for i npaid shakes Meascrk of

Persons not duly elected directors, but who assume the office, are 
liable in all respects as if rightly such.

3. Companies (| IV (i 130) Directors Misfeasance Dividends 
WlLFl I. NKULECT.

Directors who are not wilfully blind or careless but who rely upon tlu­
st at ement of officials are not guilty of misfeasance for directing the pay­
ment of dividends which, in fact, decrease the capital.

A. Companies (§ IVr (i—130.) Liability of directors- Contracts Mis-

S«-cs. 90 and 91 of 2 (ieo. V eh. 31 (It.S.O. the Companies Act) are 
not confined in their application to vendor and purchaser agreenu nts. 
but prohibit a director from voting upon any contract whatever in which 
he is interested.

Appeal by J. M. Kilbourn, Wesley Sheriff, and W. H. Merritt, state;..- 
ami cross-apfieal by the liquidator, from the orders of Middleton,
J., 25 D.L.R. 812, 34 O.L.R. 528, made upon appeals from the 
rulings of the Local Master at Owen Sound. Varied.

J. II. Moss, K.C., for appellant Kilbourn.
H\ //. Wright, for appellants Sheriff and Merritt.
II- J- Scott, K.C., and I). Ilobcrlson, K.C., for the liquidator, 

respondent and cross-appellant
The judgment of the Court was delivered by—
Hodgins, J.A. These appeals are from the orders of Middle- n„d*u». j a 

ton, J., of the 22nd September, 1915, ami the 20th October, 1915, 
made upon appeals from the Local Master at Owen Sound.

The Master has discussed and analysed the evidence with great 
care and ability, in two memoranda dated the 23rd March, 1915, 
and the 30th April, 1915, and his findings upon the facts have not 
been disturbed by Middleton, J.; although that learned Judge 
takes a different view of the law applicable to the situation which
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is outlined in those memoranda. The appeals from his orders 
are now dealt with separately.
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(1) As to the So,000 stock allotted or distributed 28th April, 1910. 
The Local Master held the four parties ment ioned below liable 

as contributories for the amounts of stock distributed to them in

Hodginn, J A respect to the $5,000y namely : II. K. Howland, 82,500; W. II. Mer­
ritt, 81.300; .1. M. Howland, $500; W. Sheriff, $100. The How­
lands did not appeal ; Sheriff and Merritt did.

Middleton, J., held Merritt liable for $1,300, but not Sheriff. 
Merritt now appeals; as does the liquidator, who seeks to make all 
four parties responsible for the whole $5,000.

The $5,IKK) of stock is said by H. E. Howland, who has been 
the prime mover throughout, and to whom the company owes 
its disastrous end, to have been issued to him, or as he directed, 
to pay for part of the assets which he was to transfer to the com­
pany. This part he now asserts to consist of contracts secured by 
him between the 1st and 28th April, 1910, the latter date being 
that on which the company received its permit to begin business, 
and the former the date of the transfer of the other assets.

The Local Master thus deals with the matter: “The dispute 
arises in this way : Howland now contends that he was to get 
$15,000 of stock for his assets and goodwill—that he divided 50 
shares of the 150 he was entitled to among his associates in the 
proportion set opposite their names in the figures in brackets. 
Howland and Sheriff swear positively that the sum to be paid 
for these assets was $15,000. 1 have come to the conclusion that
Rowland is wholly unworthy of credence—that he is a clever and 
unscrupulous scoundrel. I don’t think Sheriff is one likely to 
‘swear to his own hurt,’ and that his association with Howland 
was not conducive to business morality or truthfulness. 1 think 
that Merritt is perfectly honest and honourable, and, when he 
says the original amount to be paid for the assets etc. was $15,000, 
he thinks such was the fact, but I think he is mistaken, and that he 
has formed this idea from recent discussions of the matter.”

After examining the books and the figures in them and shew­
ing how they were treated so as to make up exactly $10,000, 
he proceeds: “Howland now swears that this $5,000 is not good­
will, but consists of the values of contracts he secured between the 
1st and 28th April. In view of the admitted facts, consisting
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largely of documentary evidence in Lis own liandwriting, this 
contention seems to me to he absurd. When the company began 
business, new books were opened by Howland, and the entries 
t herein were all made by him until 28th April, when Sheriff became 
secretary-treasurer of the company. This journal contains ten 
pages of entries made by Howland of the companies” (sic, “com­
pany's) “business between these dates, and ten liages more of the 
same kind of entries made by Sheriff and entered up by him when 
he took hold of the books. No distinction is drawn bet ween the 
entries made before and after 28th April—they are all carried into 
other new books that contain nothing but the company's business 
—all the correspondence etc. appears to have been in the name of 
the new company, the banking account of the old company is 
taken over as at 31st, March, and not 28th April. If this is not 
sufficient, we have1 the fact that these two directors, one of them 
the president and the other the secretary-treasurer, paid them­
selves from the company's funds their salaries from the 1st day of 
April, and not the 28th. Apart from all other considerations, I 
take it that, being the paid agents of the company, they cannot 
avail themselves of contracts they secured while such agents to 
make a profit out of the company. At p. 21 of the journal will be 
fourni an entry, in the writing of Sheriff, distributing the $5,000 
of extra stock with this explanation: ‘Allowed to first subscribers 
of stock on account of important contracts secured since incor­
poration.' This is under date of 28th April. If this $5,000 
required to make up the $15,000 was on important contracts 
secured since the incorporation, then Merritt and Sheriff must be 
mistaken when they speak of the larger sum being understood 
before incorporation. ”

The Local Master then points out that the $10,000 is the sum 
mentioned in the Government returns for 1910, 1911, and 1912, 
prepared by and sworn to by Rowland and Sheriff, and concludes 
from all the evidence that the fifty shares in question were never 

">r, and that the parties to whom they were issued are liable 
as contributories.

ONT.
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II.Mlgine, J.A.

The only question on the appeal is, whether Merritt is liable 
for the thirteen shares issued to him, or whether he and the other 
three are liable for the whole amount.

I agree with the Local Master and Middleton, J., that Merritt

2
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should be* put on the list of contributories for thirteen shares, and 
thirteen shares only.

Whatever consideration existed for shares issued for the 
assets, it proceeded from Howland alone*, and he was the only 
contractor with the* company. He was the* persem entitled to the 
bene*fit of the shares arising out of that contract. If he* hail not 
paie! up the*se* shares under the contract, then his nominees took 
them as he* got them ; no consideration having ever passe*el from 
the*se nominees to the* e'ompany. The fineling of the Master she-ws 
that in fae;t the* bargain was limited to one* hundreel shares, and 
that none- ever existeel for these* fifty shares. No que*stion can 
therefore* arise* as to whether the company or the liquidator is 
estoppe*d from treating the*m otherwise than as paid-up shares. 
The attempt to sugge*st as a consideration the bcne*fits of t lie- 
business extracts got between the 1st and 28th April, fully 
justifie‘8 the* Master's estimate of H. E. Kowlanel.

As the* company could not legally do busine*ss until it obtained 
the* permit on the 28th April, 1910, Howland, who was made* a 
provisional eliree-tor on the 2nd March, 1910, by the letters patent, 
and who transferreel the bank ace*ount to the* company on the* 
31st March, 1910, anel whose* salary was paid by the company 
from the* 1st April, 1910, has the effrontery to claim that he was 
doing business on his own account with the* assets solel to the 
company, anel is entitled to put in his “estimate-el profits” during 
that period as payment for this stock. The provisions of sec. 108 
of the Companies Act, 7 Kdw. VII. ch. 34, if they apply to this 
company, would see*m to renelcr his position imjKissible. But 
without them it is clearly untenable.

I cannot see* how the parties to whom Howland distribute*d 
the* shares can be* maele liable for more than they actually re- 
ereived. The* liepiielator has treated these various parties as con­
tributories, and has succeeded in holding them, except in tin- 
case of Sheriff, who escapes on account of having transferred 
his shares. They made no bargain with the company, and, having 
accepted shares, are* in the position of shareholelers and liable 
as contributories.

It is, however, sought to make all jointly anel se verally liable* 
as for misfeasance, under sec. 123 of the Dominion Winding-up 
Act. So far as the four parties are* concerned, no loss is proved.
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The value of these shares on the 28th April, 1910, has Im'cij, as 
l>art of the liquidator’s case, shewn to lx* nil, $10,(KM) being the full 
agreed value of all the assets transferred, although the Master finds 
that their real value was under $4,(KM), and the subscribers for 
stock having paid in no cash, while the profits to the 28th April 
are shewn to be estimates only. If Merritt pays up his $1,300, it 
is so much to the good. The measure of liability in such circum­
stances is well set out and limited by the Court of Appeal in 
lit Manets Tailoring Co. (1909), 18 O.L.R. 572, to the market 
value of the shares.

As to Sheriff, he lias been held not liable on his $400 worth of 
shares, because he sold them prior to the winding-up, and under 
circumstances not involving a violation of duty, as in lie Peterbor­
ough Cold Storage Co. (1907), 14 O.L.R. 475.

The two Rowlands admit liability by not appealing, and the 
amount lost upon the shares issued to them is not proved, but 
rather, as 1 have said, it is shewn that they were of no value.

The appeals of Merritt and of the liquidator on this branch are 
each dismissed with costs.

(2) Dividends paid on 10th April, 1912, #6,800.
The Local Master held that there was no liability for these 

dividends as regards any of the parties. Middleton, J., decided 
that the two Rowlands, Merritt, and Sheriff, were, as dc facto 
directors, guilty of misfeasance under sec. 123. From this deci­
sion Merritt and Sheriff appeal. It was urged on their behalf: 
(1) that the Master had no jurisdiction to decide upon misfeas­
ance under this section; (2) that these parties were only de facto 
directors, and as such are not amenable under that section; and 
(3) that these directors had the right to rely on the statements 
produced, and were not guilty of misfeasance if they did so.

Upon the first ground, good sense, as well as authority, seems 
to point to jurisdiction in the Local Master under the order of 
delegation. The matter arises directly in the winding-up, the 
amounts and the circumstances under which dividends were paid 
are easily ascertained, and the parties are directors and are before 
the Master. The reasons set out in the case of In re Mercantile 
Trading Co., Stringer's Case, L.R. 4 Ch. 475, are now accepted as 
the test of jurisdiction. Instances are rare in which the juris­
diction ought not to be exercised : Buckley's Companies Acts,
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9th ed., p. 498. It was under such a summons that the claim of 
the liquidator for dividends improperly paid was prosecuted in the 
ease of Uovey v. ('ory, [19U1] A.C. 477.

As to the second point, I agree with the view of Middleton, 
J., that, when the directors assumed the fiduciary office of director, 
they became liable in all respects as though right ly appointed to 
that office. To hold otherwise would be to say that a man might 
do wrongful acts affecting the company's assets, and yet enjoy 
immunity if he could shew some defect in his appointment. If 
this were the case, it would become fashionable to usurp the office 
on these1 terms rather than to accept it in a legitimate but less 
favoured way.

Upon the narrower question of procedure, such authorities as 
there are tend to shew that the misfeasance section will cover 
cases such as this. See Western Bank v. Baird's Trustees (1872;, 
11 Ct. of Sess. Cas., 3rd series, 96.

Upon the third branch, the Local Master holds that the directors 
were honest. Middleton,J.,takes this view (25 D.L.R 812,34 O.L.R. 
at pp. 529, 530): “But more thah honesty is required; reasonable 
intelligence and diligent attention to business are also essential. 
No one, at any rate in view of the numerous decisions to the con­
trary, would expect a director of a company to be familiar with all 
its details; but, before paying the extraordinary dividends declared 
n the case of this company, the directors should at least have had 
proper and adequate balance-sheets; and they ought not to have 
divided profits not yet earned. The whole situation is most sug­
gestive. The large sums paid to directors for becoming sureties 
for advances, eontenqxjraneously with the earning of these extra­
ordinary profits, indicates, if not wilful blindness, at least such an 
absence of the exercise of any care and discretion as, in my view, 
to render the directors personally liable. ’’

1 am not sure that what the learned Judge lias expressed is 
not a counsel of perfection. But the facts of the case require 
careful scrutiny in deference to the views he has expressed. So 
far as it is necessary to detail them, they present the well-known 
situation of a plausible and successful man inducing others to 
join him, and then launching out into ventures which, when in 
process of realisation, were valued as if they had actually produced 
an enormous profit.



33 D.L.R.] Dominion Law Reports. 493

It may b<‘ pointed out that the dividends paid in 1912 and 
1913, for which these directors have been held liable, are at the 
rate of 10 per cent., which cannot be considered extraordinary in 
the case of a trading company. The 90 per cent, stock dividend 
was declared in April, 1911, when the statement produced shewed 
an apparent profit of $40,090.36. I think that in that year it 
might well have struck any one that the profits were unduly large 
for such a short period. But it did not do so, and there is evidence 
that leads fairly to the conclusion that, under the management 
of an energetic and successful manager and in a business repre­
senting opportunities for very great profits, those interested might 
have thought the sum, though large, yet not so striking as to cause 
suspicion. Merritt admits that he thought it a large amount, 
but said he had experience in taking out lumber, and knew that 
there was a lot of money in it. The stock dividend is not a pay­
ment of money ; if the profits were really $40,(XX), then the corpora­
tors practically owned these profits when undivided just in the 
saint' proportions as they did when $25,550 of them was divided 
up and called stock. This was Merritt’s view, and it seems clear 
that the declaration of t his stock dividend was made in order to com­
ply with the law in regard to increased capital, by enabling them to 
shew t hat 90 per cent , of the subscribed stock was paid-up. This 
step, which might well have led to question, was therefore accepted 
as an incident in a progressive and expanding business.

But, be that as it may, it was declared early in 1911, and to 
my mind does not affect the propriety of the declaration of the 
dividends in 1912 or 1913, although these were paid on the capital 
increased by the amount of the stock dividend in the previous 
year. That stock dividend reduced the profits carried over into 
the 1912 statements to $14,590.36, and the amount said to bo 
earned in that year, apart from what was carried over, was $6,- 
236.54. Mulholland, a member of the Institute of Chartered 
Accountants, employed and called by the liquidator, makes the 
profits for the year ending April, 1911, to be $7,624, enough in 
itself to justify the 10 per cent, dividend then paid out on the whole 
increased capital.

The company in 1912 was officered by the parties now held 
liable for the payment of the dividend of 10 per cent, in that year. 
H. E. Rowland has been spoken of; his brother was a nonentity. 
Sheriff had been an accountant in a pickle manufactory, earning

ONT.

8. (\

He

I.CMBKK
Co.

Hodgine, J A



494 Dominion Law Reports. [33 D.L.R.

°N1 ' $18 a week, and was made secretary-treasurer, and helped to pre-
> ( pare the 1912 statement. He shews in his examination knowledge 
ItE of figur<‘s, with the usual indifference of l>ookkeepers to their 

Sound practical effect in the statement. The business was not done 
Lumber with assets visible in Owen Sound, but in limits or lots with stand-

_!L iiig timber, or in logs in the bush or at mills elsewhere in Ontario.
Hndgiie. i a With regard to these, both he and Merritt naturally relied on the 

only man who professed acquaintance with that branch, except so 
far as the measurements, tally-cards, and contracts were in the 
office, where Sheriff says he checked them up. Merritt is manager 
and director of a company in Owen Sound, manufacturing tables, 
and took no part hi the working of this company. Rowland had 
been in his employ, and about a year after he left he so impressed 
Merritt with the success of the business he had founded that he 
induced him to come in as a shareholder, paying down $500 and 
giving his note for $4,800, and later guaranteeing the advances 
from the bank to the extent of $20,000. Merritt says that he 
always asked questions about the statements, and understood that 
the auditor, if his report was not there, would complete his work, 
and on that understanding he acted.

Neville, J., in In re Brazilian Rubber Plantations and Estates 
Limited, [1911] 1 Ch. 425, at p. 438, makes a remark which it is 
fair to bear in mind: “Business men have very frequently to act 
on information derived from interested persons. "

There is disclosed in the evidence of both Sheriff and Merritt, 
particularly in that of the latter, just the usual perfunctory and 
half-interested attention which the business of a company managed 
by some one else always gets. While it may strike one, as it did 
Middleton, J., as evincing neither “reasonable intelligence” nor 
“diligent attention,” I cannot regard it as indicating either wilful 
blindness or that absence of any care or discretion which must 
render directors liable for misfeasance. Sheriff had more acquaint­
ance with the transactions, and seems to have been satisfied with 
the way the company was progressing.

The best test, perhaps, is to consider the effect of these state­
ments upon three men who were paid for examining and forming a 
judgment and opinion on them.

Kilbourn, who is a wealthy man, a director and shareholder in 
quite a number of companies, paid $10,000 in cash for his 100
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■hares of stock on the 9th May, 1911, and went on a guaranty to 0X1 
the bank for .$20,000. He said that, previous to doing so, he sent H. < 
an employee of his, Todd, a skilled accountant, to make an examin- ^,
ation and a report of the company's affairs. He did so, and re- VVVI x. , Sound]x>rted that “everything was in first-rate shape.” At that date I.vmhkh
the first annual meeting had taken place, and its statement had
been presented, shewing profits of over $40,000. HodginBi1 A

Armstrong, whom Kilbourn regards as a very careful auditor 
and as discharging his duties with care and great circumspection, 
was a witness before the I/>cal Master. 11e audited the statements 
for 1910-11 and 1911-12 during the fall of 1913, and has cert ified 
them as correct. He is an accountant who has audited for various 
concerns in Ontario, and is also town treasurer. He says that 
what he did here did not differ from what he ordinarily did in audit­
ing, and that he would have taken the inventories for the lumber 
throughout the Province. This, he says, is the normal way of 
doing things. He finds no fault with the bookkeeping, or with 
the records of the transactions, and says that what lie found was 
customary and ordinary. He says that he would not usually 
take estimates of profits on lumber, but would put the lumber 
at cost; yet the former is exactly what he did here, ami it is this 
very fault that is found with these statements which he has 
certified.

Mulholland, to whom 1 have referred, when called as a witness 
by the liquidator, is questioned as to the statements of 1910-11, 
1911-12, and 1912-13. He examined only some of the contracts 
ujxm which estimated profit» were based, and says it is difficult to 
verify the number of feet in each case—a difficulty which would of 
course prevent any accurate result. He made the profits for the 
first year, after all corrections had been made, to be $7,042.30, 
which would have justified the 10 per cent, dividend. He admits 
that in arriving at that figure he is depending on some one else's 
values for the lumber. In 1911-12, he first made the net profits 
$10,707.01; but afterwards, on getting some further information, 
turns this into a loss of $1,300.09. The cause of this reduction 
as first given is important. It is made only because the working 
out of the sales in the succeeding years shew overvaluation in the 
lumber account. Hut this is judging by after results, and not by 
the books or records at the time. On the second occasion, the
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witness deducts $18,127, because it appears to be a “memo.," 
and because it looked like an estimate.

In 1912-13, he makes the loss $27,312.99, but seems uncer­
tain whether $22,000 of it should be charged to 1911-12 or not, 
and afterwards states it at 811,871.72. 1 lis evidence may readily 
be compressed into a few extracts:—

“Q. 128. You would say that a dividend of $7,624 should be 
declared? A. There are ways, by comparison between years. It 
would be almost impossible here because this is the first year of 
the company, but most years by comparison you are able to tell 
whether the inventory is fairly valued in most businesses. It. 
would perhaps be difficult to do that in this business, and we 
usually make it a point to have the inventories certified by the 
persons responsible.

“Q. 129. That is what you have to depend on? A. Not alto­
gether. If you see anything that stares you in the face and you 
don’t think it is right then it is up to you to make investigations, 
but take the ordinary inventory and it is the proper thing U> have 
it certified by the persons responsible, and then take it as being 
correct.”

“Q. 137. You would have certified to profits for that year 
(1911-12) of $16,767.01? A. Yes, provided there was no change 
made in the inventory after further investigation.

“Q. 138. Would you have further investigated? A. 1 would, 
that year, because we had the percentage of the previous year to 
go by in order to verify whether the inventory was right.”

“Q. 141. You don't know whether you could certify to $16,- 
767.01 or not? A. No.

“Q. 142. You mean to say that if the officers had certified to 
the inventory you would not then have accepted that? A. If 
they had certified the inventories, 1 would, provided there was 
nothing in there that I thought was absolutely wrong.”

“Q. 149. I asked you how much you would shrink the profits. 
$16,767.01, which you have given, in view of what you know now? 
A. If I was able to go through that inventory, I might find some­
thing in that to assist me, but I can't say now.”

“Q. 168. Ix)ok at this statement, 1913, produml at the annual 
meeting by the officers of the company, shewing, as this shews, 
a profit of $7,(XX) and a surplus of $14,590. In your opinion, the
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directors did the natural thing and declared a dividend ? A. Well, 
if they wanted to take it that way they could declare a dividend, -S. C. 
but I think they ought to have taken care to have it properly 
audited. Owen

Sound
“Q. 109. Without then going behind these figures, they ought Limne* 

to have declared a dividend? A. I think it should have been an 1-1 
audited statement. At least they would have been exercising Ho,lgina-1 A 
more care to do it that way. I am not going to say whether they 
have to liave it audited or not.”

These three witnesses illustrate just how little use an examina­
tion by any of the directors would have been. One accountant 
is perfectly, satisfied, and his employer invests $10,000 on the 
faith of his examination, only .to lose it ; the other certifies two of 
the statements, after having had access to everything; and the 
third, who investigates after the insolvency and with all the in­
formation before him, is unable to satisfy himself of the real re­
sults of the operations up to April, 1912, or April, 1913, the crucial 
dates.

It must be frankly recognised that balance-sheets to be illumin­
ating must go much deeper than the usual audit requires. They 
must and should include the real value of the assets, a thing prac­
tically impossible to be got at in a business where its belongings are 
not near-by, tangible, and readily valued. This essential basis is 
usually omitted, its place being filled by items resting on second­
hand information. The terminology used by accountants may be 
an aid to their business, but it is a barrier to understanding.
I am quite convinced that these directors accepted and honestly 
believed the statements they saw ; and that, had they been audited 
by Armstrong, who was appointed to that office, no further light 
would, under the circumstances of this particular business, have 
reached their brains or permeated their intelligence.

The payment of large sums to the directors for giving guar­
anties to the bank, contemporaneously with the earning of extra­
ordinary profits, is mentioned as an indication of wilful blindness 
or want of care and discretion. Having regard to the fact that the 
directors were honest, there is an apparent difficulty in holding 
that their blindness or carelessness was wilful. As a matter of 
fact the arrangement with Merritt was made shortly after he 
joined the company, though not formally binding on the com-
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pany. He gave the guaranty, and remained liable upon it, not 
asking for the $2,500, but expecting and intending it to be credited 
upon his stock. So that it cannot be said that this payment had 
its inception at the time the only extraordinary dividend was paid 
or contemplated, or the earnings thought to justify it were de­
clared. The money was not ]wid or credited until April, 1914.

The liquidator, however, contends that liability is estab­
lished because these1 accounts were1 not audited as required by 
sec. 123 of 7 Edw. VII. eh. 34. A balance-sheet was in fact laid 
before the shareholders in 1911, 1912, and 1913, but not one which 
had been audited. At the shareholders' meeting on the 12th 
April, 1911, Armstrong was appointed auditor for 1910-11 and 
1911-12. His rights and duties are prescribed by sec. 130 of 7 
Edw. VII. ch. 34, and by by-law 1, sec. 25, of the company. This 
meeting in 1911 was the first annual general meeting of the com­
pany, at the end of their first year of business, and the balance- 
sheet presented then, pursuant to sec. 3ti of 7 Edw. VII. ch. 34, 
could not have t>een certified by the auditor unless he had exam­
ined it before his appointment. Armstrong was notified by 
Sheriff, the secretary-treasurer, and asked to go through the books, 
but he did not then accept the office. Merritt says he brought 
the matter up, and at each meeting he was told that the work to 
be done by the auditor would be attended to. Kilbourn’s re­
collection from his conversation with Armstrong in 1913 was that 
he had never finished his work, but had done a good deal of it. 
He, however, did nothing till the autumn of 1913, and then in 
the way previously mentioned. As I liave pointed out, if he had 
duly reported, and his rejxirt had been laid before the share­
holders, they would not have been any the wiser as to the details 
now said to be misleading.

The statutory provisions as to an auditor's report at the 
date of the shareholders’ meeting on the 10th April, 1912, are 
to be found in 7 Edw. VII. ch. 34, secs. 36 and 123 to 130, and 
they are substantially repeated in 2 Geo. V. ch. 31, in secs. 43 
and 125 to 133. Under them, the shareholders elect the auditor, 
the directors' right to do so ceasing at the first general meeting. 
The auditor has the right of access to the books, accounts, and 
vouchers, and may require explanations from the directors, and 
he is to make a report to the shareholders on the accounts ex­
amined by him and on every balance-sheet during his tenure of
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office, and his report is to 1h> read at the general meeting. He 
is also to sign a certificate stating whether his requirements have 
been complied with. Beyond the statutory enaetment that 
the accounts shall lie examined once at least in every year, and 
the correctness of the balance-sheet ascertained by the auditor, 
there is no direction as to the duties of the directors in relation 
to compelling an audit or report. They are liound under sec. 
130 of ch. 34, 7 Edw. VII., to give such explanation and informa­
tion as the auditor requires, and are also to lay liefore the annual 
meeting the report of the auditor. Under the company's by-law 
1 (25) the duty of the auditor is to examine and audit all lsxiks, 
vouchers, accounts, and dockets of the company, and to make a 
report on the balance-sheet and abstract of the company's affairs 
“as soon after the close of the financial year as possible.”

The balance-sheets of the company in 1911, 1912, and 1913, 
comprise within them the information required by sec. 3ti, ex­
cept in not setting out the debts owing by tin1 directors as such, 
although those debts on stock are now shewn to be iiart of the 
bills receivable. The proper books were kept, and pronely 
kept.

Auditors were, as it appears, appointed for 1910-11, 1911-12, 
and 1912-13. One did not act at all, and the other only long 
after the date of his ap]*>intment. Hence, no auditors' report 
was laid before the shareholders, nor did the directors see that the 
accounts were examined and the correctness of the lialnnre-sheet 
ascertained by the auditor appointed by the shareholders until 
the autumn of 1913, as to those for 1911 and 1912.

In view of the absence of any express power to compel an 
examination or report, the question arises : Does the absence of 
such an examination and report involve the necessary conclusion 
that there was wilful inattention tq duty sufficient to amount to 
misfeasance?

I am unable to think that it does. The cases laying down the 
principles which this Court should follow are Dove y v. Cory, 
[1901] A.C. 477, and Prefontaine v. limiter, [1907] A.C. 101. 
To them may be added, as dealing with the same subject, the 
following: Bloom v. National United Benefit Sating» and Loan Co. 
(1897), 152 N.Y. 114; and Stavert v. Lovitt (1908), 42 N.B.R. 449.

In Dovey v. Cory, Lord Halsbury, L.C., prefaces his remarks
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by saying (pp. 481, 482) that “there is no doubt that there were 
balance-sheets laid before meetings of the sliareholders which, to 
use the language of the articles of association, were not proper 
and which did not truly report as to the state and condition of 
the company, and did not comply with the requirements of the 
articles in question in respect of the particular sum which the 
directors recommended as dividend that it should be paid out of 
profits.” lord Davey (p. 490) refers specifically to the cases 
where the directors had not followed the directions of the articles 
of association.

In Ranee's Case (1870), L.R. 6 Ch. 104, the Lords Justices 
were considering whether a balance-sheet submitted under num­
ber 112 of the articles of association shewed as accurately as cir­
cumstances would permit the financial position of the company up 
to that date. lord Justice Mellish says (p. 122) tliat no profit 
and loss account up to a definite day was ever made1 out at all, 
and the directors did not profess to be dividing a profit which 
had been earned up to a particular day. He therefore holds 
that a declaration of lonus “without any profit or loss account 
having been made out is a maid fide proceeding upon the part 
of the directors within the 165th (misfeasance) section.” The 
other Lord Justice,Sir W. M. James,says of the directors (p. 118) 
that “they might as well have put before the meeting a sheet out 
of a newspaper. ”

In Leeds Estate Building and Investment Co. v. Shepherd, 36 
Ch. I). 787, it is stated at p. 791 that, in the view of the Court, it 
must have been obvious to men of business that there was nowhere- 
any such statement of income and expenditure as was required by 
the articles; and Mr. Justice Stirling remarks that the preparation 
of such statement was perfectly feasible.

Lord Davey in Dovey v. Cory sums up his view in this way, at p. 
493: “The appellant has not made out to my satisfaction that 
the resixmdent wilfully (as tliat term is explained in the cases 1 
have referred to) misappropriated the company's funds in pay­
ment of dividends.”

The difficulty to my mind lies in endeavouring to extend the 
cases to which Lord Davey referred to the facts of this case. 
Here it cannot be said that the balance-sheets, which contained 
the statutory requirements, save in one item, not material to the
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question, were in faet not bal&nee-ehcets at all. The dereliction 
from duty of these directors, if it existed at all, was in accepting 
incorrect and misleading statements without themselves investi­
gating their accuracy, and it is at this point that the remarks of 
Lord Halsbury in Dovey v. Cory seem peculiarly applicable. He 
says at p. 485: “The charge of neglect appears to rest on the 
assertion that Mr. Cory, like the other directors, did not attend to 
any details of business not brought before them by the general 
manager or the chairman, and the argument raises a serious 
question as to the responsibility of all persons holding positions 
like that of directors, how far they are called upon to distrust 
and be on their guard against the possibility of fraud being com­
mitted by their subordinates of every degree. It is obvious if 
there is such a duty it must render anything like an intelligent 
devolution of lalxmr impossible. Was Mr. Cory to turn him­
self into an auditor, a managing director, a chairman, and find out 
whether auditors, managing directors, and chairmen were all 
alike deceiving him? That the letters of the auditors were kept 
from him is clear. That he was assured that provision had been 
made for bad debts, and that he believed such assurances, is in­
volved in the admission that he was guilty of no moral fraud; so 
that it conies to this, that he ought to have discovered a network 
of conspiracy and fraud by which he was surrounded, and found 
that his own brother and the managing director (who have since 
been made criminally responsible for frauds connected with their 
respective offices) were inducing him to make representations 
as to the prospects of the concern and the dividends properly 
payable which have turned out to be improper and false. I 
cannot think that it can be expected of a director that he should 
be watching cither the inferior officers of the bank or verifying the 
calculations of the auditors himself. The business of life could 
not go on if people could not trust those who are put into a posi­
tion of trust for the express purpose of attending to details of 
management. ”

Unless it can be asserted that it is the duty of an auditor, 
appointed under our statute, himself to investigate an#! become 
responsible for the correctness of the items of the balance-sheet, 
both in relation to the books and to the proper intrinsic or com­
mercial value of the assets described, then the presence of the 
auditor’s statements and report would not have helped matters.
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If so, its absence could not make the misapplication of the funds 
to dividends wilful.

In view of the decisions in England, a review of which will be 
found in In re Republic of Bolivia Exploration Syndicate Limited, 
[1914] 1 Ch. 139, by Astbury, J., at p. 172 et seq., it cannot be 
said, having regard to what the auditor Armstrong actually did, 
that the circumstances disclosed in evidence in this case were 
such as would at the time have caused the directors to discredit 
the items in the books and statements.

I do not understand that cases such as Leeds Estate Building 
and Investment Co. v. Shepherd (ante) proceed upon the principle 
that, unless the articles of association, or under our law the statute, 
are followed as to the form and contents of the balance-sheet and 
as to the auditor's report, liability necessarily follows. The 
effect of the absence of these requirements has, no doubt, to be 
met by those who are charged with misfeasance. There is in our 
statute no requirement that an auditor shall be skilled nor that 
he shall value the assets. It would be, I think, most unwise to 
hold that the mere absence of an auditor's report, without regard to 
its value or its relevancy to the matters in issue, is to be regarded as 
finally settling the question of responsibility. The duties of an 
auditor are nowhere better expressed than by Lindley, L.J., in 
In re London and General Bank (No. 2), [1895] 2 Ch. 673, at p. 
683: “He must be honest—i.e., he must not certify what he 
does not believe to be true, and he must take reasonable care and 
skill before he believes what he certifies is true. What is reason­
able care in any particular case must depend upon the circum­
stances of that case. ... An auditor is not bound to exer­
cise more than reasonable care and skill, even in a case of suspicion, 
and he is perfectly justified in acting on the opinion of an expert 
where special knowledge is required.”

The absence of the auditor's report provided for by the statute 
is one of the circumstances to be weighed in determining whether, 
in the words of Ixjrd Davey, the directors “wilfully misappro­
priated the company’s funds in payment of dividends.”

If the Legislature had provided that the auditor should be 
skilled in figures, and that he should report not merely book 
values but actual values, or had made some provision for ensuring 
that the auditor's report should be a document of known value,
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and had enacted that, unless presented to the shareholders, the 
directors should be liable for such dividends as were paid out of 
capital, there would lie eliminated many of the elements that 
have now to be considered. There are, I know', great objections 
of a most practical kind against the making of such a provision. 
But, unless it be done, there is no escape from the necessity 
of considering how far the absence of the report of an auditor, 
who is not required to know' anything about either figures or 
values, has, in fact, contributed to the shareholders' loss.

In this case I am unable to come to the conclusion that Sheriff 
and Merritt can be properly described as having exercised no judg­
ment as mercantile men upon the materials which were put before 
them. I think they did so, and that, had an auditor's report such 
as Armstrong would prepare been at hand, it would not have dis­
closed to them either the fraud or the undue optimism, of which 
Rowland was guilty.

Directors in Ontario are prohibited from paying dividends 
(1) when the company is insolvent (2) or which render the com­
pany insolvent or (3) which diminish the capital itself. The 
latter is the provision said to have been broken in this case. The 
evidence of the assignee is that the present assets amount to 
$15,214.50. No attempt has been made to shew what was the 
real capital of this company when these dividends were paid, and 
how much it was reduced by these payments, except by such 
evidence as I have outlined as coming from Mulholland. The 
amount of $10,000 was the agreed value of the assets taken over 
from Rowland, and was capital ; $500 was paid by Merritt and 
$10,000 by Kilboum; but how much of this or any additional pay­
ments on capital account were lost in trading, and when and how 
much by these dividend payments, is not shewn by any state­
ment.

Mr. Justice Middleton felt this difficulty, and referred it 
back for proper ascertainment, and I am informed by him that 
the figures in his judgment are those agreed to by the parties. 
With all the mass of detail gone into anti laboriously proved, 
it seems remarkable that the fact on which the liquidator depends 
should not have received some more attention. Reference to 
the statements proved, and to the Master’s reasons, shews that 
all parties were dealing with the financial operations throughout 
without an attempt to distinguish capital from income. There

ONT.
8. C.

Kb

Lumber
Co.

Hodgina, J.A.



Dominion Law Reports. [33 D.L.R.504

ONT.

8. C.

Re

Sound
Lumhek

Co.
Ilodgine. /.A.

never was a capital of $45,000 or of $00,300 except in the imagina­
tion of the parties. The Master says that the $10,000 paid in 
by Kilboum was more than two-thirds of the actual money put 
into the concern, and he also says that the net assets originally 
taken' over were under $4,000.

I mention these facts to shew how difficult it is to say just 
what was the real capital at the dates when the dividends were 
paid. Was it the real value of the assets taken over plus the cash 
afterwards paid, less trading losses, or is it the whole subscribed 
capital, or only that for which the company held notes? If 1 had 
been inclined to hold the parties liable, it would have been neces­
sary to refer the matter back to the Master to ascertain the capital 
from time to time and by how much these dividends had depleted 
it. The difficulties surrounding this question are very fully dis­
cussed in Buckley's Companies Acts, 9th ed., p. G52, and arc 
forcibly pointed out in Dovey v. Cory, [1901] A.C. at p. 487. I 
think the appeal of Sheriff and Merritt should be allowed with 
costs.

(3) Dividends paid 18th April, 1913, $6,300.
The Local Master held that the two Rowlands, Merritt, and 

Kilboum were not iable. Middleton, J., reversed this. Merritt 
and Kilboum appeal. For the reasons I have already given, 
which apply to Kilboum and Merritt in this year, and even more 
strongly to Kilbourn than to Merritt, I think their appeal should 
be allowed with costs.

(4) $6,000, being moneys voted on 14th April, 1914—$2,600 to W. 
H. Merritt, $3,000 to //. E. Rowland, $500 to J. M. Rowland— 
for guaranteeing indebtedness to bank.

These have been disallowed by the Master and Middleton, 
J.; the liquidator appeals.

As to Merritt, the learned Master holds that this payment to 
him was reasonable, that the bargain to pay was within Rowland’s 
authority as manager ; that a by-law was not necessary ; but, if it 
was, then sec. 91 of 2 Geo. V. ch. 31, disabling a director from 
voting upon a contract in which he is interested, does not apply. 
Middleton, J., simply holds that the payment of this sum is not a 
misfeasance within the section.

The evidence is conflicting as to the bargain to pay Merritt 
for giving this guaranty. Rowland places it some time after the



33 D.L.R. Dominion Law Hworts.

Hi

Lumber

bond was given. When, on the 14th April, 1914, the resolution 
was passed to pay Merritt $2,500, it would look more like an at­
tempt to substitute something for the dividend which the directors 
had just decided to pass. If applied on Merritt’s stock, it relieves 
him of liability to that extent, and he admits that he was dis­
cussing the sale of his stock to Rowland. The Master, however, 
finds that there was an agreement to pay him if he went on the 
bond, and he did so for one year, and then he says it ran on for 
two more.

1 find myself unable to agree with the Master in his construc­
tion of secs. 90 and 91 of 2 Geo. V. ch. 31, formerly secs. 88 and 
89 of 7 Edw. VII. ch. 34. He holds that they apply only to vendor 
and purchaser agreements.

The former provides that no by-law for the payment of a direc­
tor shall be valid or acted upon unless passed at or confirmed by a 
general meeting. The latter (sub-sec. (1)) prohibits a director 
from voting “in respect of any contract or arrangement made or 
proposed to be entered into with the company in which he is 
interested either as a vendor, purchaser or otherwise. ” It also 
deals (sub. sec. (2)) with contracts or arrangements proposed to 
be made with the company, and provides that any director in 
any way interested therein shall disclose the nature of his interest 
at the meeting at which such contract or arrangement is deter­
mined on. If he discloses the nature of his interest and refrains 
from voting, he is not accountable, by reason of his fiduciary 
relationship existing, for any profit realised by such contract or 
arrangement.

In this case the original arrangement was made with Rowland 
ns manager alone. The Master thinks that the making of this 
agreement was within the manager’s powers, and so hound the 
company. But it seems to me that so to hold would nullify the 
statute. If it did bind the company, then it i.eed not come before 
a meeting of directors at all, and so the prohibition would be 
ineffective. Nor is the statute limited, as the Master decides, to 
cases of vendor and purchaser, because the words “or otherwise” 
widen its scope to include any contract or arrangement.

When, therefore, the matter came up before the meeting of 
the 14th April, 1914, it did so for the purpose of binding the com­
pany to pay a certain sum, the amount of which had not been
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fixed, and it would be competent for the directors to agree or to 
disagree to the amount of the proposed payment, even if the 
manager had promised to pay something. The resolution then 
passed, and not the antecedent agreement with the manager, is 
admittedly the reason why the payment of this particular sum was 
in fact made, and I do not think it is competent for the three direc­
tors then present to attempt to ignore it or the result accomplished 
by its passage. Merritt was interested in respect of this con­
tract, which was either made or was then proposed to be made with 
the company. The fact that he had gone on the bond, and there­
fore had performed his part of the contract, does not alter this 
position, at all events so far as the amount of the payment is con­
cerned. In lie Bolt and Iron Co., Livingstone’s Case (1887-9), 14 
Q.R. 211, 16 A.It. 397, the services had actually been rendered, 
and yet the statute was held to be a bar, and Livingstone was 
compelled to repay the amount wrongfully withdrawn by him as 
payment for such services. In Lindley on Companies, 6th ed., p. 
517, it is stated that it is clearly settled that the directors of a 
company caimot, without its consent, make a profit in the course of 
business transacted with it or for it. In Liquidators of the Imperial 
Mercantile Credit Association v. Coleman (1873), L.U. 0 ILL. 189, 
a director was held to be accountable for any profit made by him, 
both when acting for the company, and, when acting for himself, 
when he proposes a contract from the execution of which he will 
derive a profit. I think this view is in conformity with what 
Street, J., in Birney v. Toronto Milk Co. (1902), 5 O.L.R. 1, called 
the “broad and wholesome interpretation” of the statute which 
prevents recovery for any services rendered to the company by a 
director without the shareholders’ sanction.

Merritt’s vote was therefore something prohibited under sec. 
91(1); and as, even if his disclosure was ample, he did not refrain 
from voting, he loses the benefit of the relief given by sec. 91(2).

The payment was a breach of trust so far as Merritt was con­
cerned. It dealt with the funds of the company, which could not 
be lawfully applied to the puri>ose which the resolution contem­
plated. Any disclosure by Merritt may be said to be unnecessary, 
as the parties each knew all alxjut the matter, but Merritt admits 
an interest which he did not state, i.e., the lielief that Rowland 
would buy his stock if it were passed. He contends tliat that
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made no difference, because, if the $2,500 was not applied on his 
stock, Rowland, if he bought, would have to pay it to the company. 
But I think this is more plausible than real, because there might 
have been a very considerable difficulty in his inducing Rowland, 
who knew the state of the company, to buy stock if the liability 
was sjXHKÜly to be collected by a liquidator, instead of its amount 
being merged in the stock itself. If credit were given, it would 
have been easy for Merritt and Rowland to come to a compromise 
figure based oil the real value of the stock, which would represent 
all that Rowland would have to finance.

I cannot, however, see how Merritt can be held liable for the 
amounts then voted for the Rowlands. His liability for the pay­
ment to him, however arrived at, is for an amount paid to and re­
ceived by him in relief of his liability in stock. But he says he 
thought the company was then solvent, and the Master has be­
lieved him. This is no defence in his own case, but it is important 
as to the others. He had the right to vote on the motion as to the 
others, unless it can be held to be a concerted scheme. But the 
resolution became ineffective when not confirmed by the share­
holders. The notice given was one day too short under the by­
laws, and in any cast1 it would be impossible to hold that the 
two brothers and the wife of one could as shareholders ratify these 
payments. If they took the money under a resolution which was 
of no legal force, they must repay it; but it would be going very 
far to hold that voting for a resolution which failed, as this one 
did, in having any binding effect because not confirmed, constitutes 
misfeasance under the statute.

I think that the appeal of the liquidator should succeed as to 
Merritt’s $2,500, and as to the $3,000 to Rowland and $500 to his 
brother, the appeal as to them individually should be allowed.

(5) $60b and $500, being increases in the salaries of the Rowlands 
for 1914, voted 14th April, 1914•

The Master disallowed this claim; Middleton, J., affirmed this. 
The liquidator appeals. The Master has decided that the resolu­
tion pur]x>rting to be moved by Merritt relative to these payments 
was not in fact moved by him, but inserted in the minutes after­
wards by Rowland My conclusion from the evidence would 
have been different, but this is a question which clearly involves 
the value and truthfulness of the evidence given by the parties
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concerned. In such a case the rule is not to disturb the Master's 
finding. It is concurred in by Middleton, J., an additional reason 
in its favour. This branch of the appeal will be dismissed with 
costs. Orders below varied.

SEAY v. SOMMERVILLE HARDWARE CO.

Alberta Su/rreme Court. Appellate Division, Harvey, C.J., Stuart, Deck, and 
Walsh, JJ. February 9, 1917.

Execution (§ 1—8)—Equitable interest- -Vendor’s lien.
A vendor's lien for unpaid purchase money U|mui land the vendor has 

tigm-d to sell, hut has not transferred, cannot Ik* reached bv fi- fa. against 
the lands of the vendor; some form of equitable execution is necessary for 
that pur|x«c.

Appeal by defendant company from an order of Ives, J., 
ordering the removal of an execution tiled by it. Affirmed.

A. H. Gibson, for appellant.
Bishop, Giroux <fc Co. for respondent.
Harvey, C.J.:—I agree with the conclusion reached by my 

brother Stuart on this appeal and with his reasons in the first 
branch of the case.

On the second branch, as I pointed out in Adanac Oil Co. v. 
Stocks, 28 D.L.R. 215, it seems clear to me that the provisions of 
the Land Titles Act are such that a legal execution against land 
cannot bind an equitable interest in lands registered in the name 
of a person other than the execution debtor, some form of equitable 
execution being necessary for that pur]wise. It is unnecessary, 
therefore, to consider whether the execution debtor had any 
equitable interest in the lands after the transfer.

Stuart, J.:—On and prior to August 4, 1916, one Joseph A. 
Stocking was the registered owner of N.VV. quarter of 14-58-7 
West 5th, and was residing thereon as his homestead. The land 
was therefore exempt from execution under the Exemption Ordi­
nance. On June 13, 1916, a writ of execution against the lands of 
Stocking for the sum of $73 at the suit of the appellant, the 
Sommer ville I lard ware Co. Ltd., was filed in the Land Titles office. 
During the days from August 5 to August 8 a sale of the lands was 
negotiated by Stocking to the applicant and resjKmdent Seay, and 
on August 8 a certificate of title was issued by the registrar in the 
name of Seay, but the registrar continued the writ of execution 
against Stocking by memorandum thereon.



33 D.L.R.] Dominion Law Keporto. 509

On August 14, 1910, Stocking made an application to a Dis­
trict Judge for an order that the writ be removed from the reg­
ister so far as it affected the lands in question, but this application 
was dismissed. Later on in November the purchaser, Seay, made 
an application in ( handers to Ives, J., by way of originating not­
ice, for an order removing the writ. The order asked for was 
made and from this order the Summerville Hardware Co. Ltd. has 
brought this appeal.

The appeal is rested upon two grounds. First, it is contended 
that there was a substantial period, though, of course, only a few 
days, during which the land had ceased to be the homestead of 
the debtor, but lxfforc the issue; of the new certificate of title* to 
Seay, and that therefore Stocking had lost his right of exemption 
anti the execution attached. The evidence consists of affidavits 
only. On August 7 Stocking made a statutory declaration to be 
used upon the application liefore the District Court Judge. In 
this eleclaration Stocking swears that he had homesteaeied the 
land, that it was (Le., on August 7) his home residence, and that 
he was actually residing on the land; that since he applied for his 
homestead he and his family had been continually residing thereon 
and that it was his intention to sell or l>orrow on the said property. 
He also made a further affidavit u]>on the second application in 
which he swears that he sold the land for SI,3(H) and that he 
received SI,000 in cash and a promissory note fyr $300. He also 
makes the following statement: “That I duly executed a transfer 
of the said lands to the said Hilary Sampson Seay and that after 
delivery of the said transfer 1 delivered and gave up possession 
of the lands to the purchaser. ” Mr. (libson, the solicitor for the 
execution creditors, makes an affidavit in which he states that 
upon searching the title to the land he had found that the transfer 
of the land was dated August 5, 1916. He also states that Mr. 
Giroux, the solicitor for Seay, had shewn to him three cheques, 
one a cancelled cheque for $600 in favour of Bishop, Pratt At 
(iiroux dated August 7, signed by Whyte & Co. and marked, 
“Un a/c H. S. Seay to clear title N.W. 14-58-7-5,” endorsed for 
deposit by Bishop, Pratt A: Giroux; the second a cancelled cheque 
for $275 dated August 12, signed by Whyte A: Co. in favour of 
Bishop, Pratt At Giroux and endorsed by them fordeposit ; and the 
third a cheque by Whyte At Co. to Stocking dated August 21, 
1916, but not endorsed by Stocking. Mr. Gibson stated also
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that these cheques hi ' tieen shewn to him by Giroux as vouchers 
for the payment of lad $1,000 and that Giroux had told him, 
first, that out of the last of the three cheques he was to obtain 
payment of his own fees and also to pay certain seed grain in­
debtedness, and secondly, that Stocking had vacated the lands 
in question and ceased to reside thereon immediately following 
the transfer of the lands to Seay.

Giroux made an affidavit in which he states that in connection 
with the sale in question he had acted both for Seay and Stocking 
as well as for a mortgagee to whom Seay was mortgaging the 
property in order to raise the money to pay Stocking, and that 
he had instructions to pay the proceeds to Stocking.

An abstract of the title of the lands was produced which 
shews that one Heath was the mortgagee to whom Seay mort­
gaged, and that this mortgage, though dated August 4, was not 
registered until the 11th of that month.

It seems to t>e clear from these depositions that Stocking 
never intended to deliver possession of the homestead until the 
sale was completed. Giroux was acting for all parties. Of 
course, a transfer and a mortgage had to l>e prepared. Appar­
ently the mortgage was prepared even l>cfore the transfer. There 
is nothing in the evidence to shew exactly when the transfer was 
signed, nor, which is more important, when it was delivered. 
With Giroux acting for all parties there would doubtless lie a 
period during which all documents were in escrow. The projier 
inference, in my opinion, is that the documents were really made 
effective only when they were taken to the land Titles office for 
registration.

I think, therefore, the attempt to discover a iieriod prior 
to August 8, during which the exemption was lost, is a futile 
one. Stocking nowhere says that he gave up possession prior 
to the 8th, and any mere mental intention to do so was obviously 
conditional upon the sale 1 icing completed. This first ground 
of appeal, therefore, fails.

But it was also contended that inasmuch as Stocking still 
remained an unpaid vendor even after the registration of the 
transfer he had an equitable interest in the land which became 
subject to the execution as soon as his exemption was gone. This 
raises a very important point of law, but the first necessary obser­
vation to make is that it is not exactly the same question as was
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l)efore me in Traunweiser v. Johnson, 23 D.L.li. 70, and before the 
Chief Justice in Adanac Oil Co. v. Stocks. 28 D.L.li. 215. In 
each of those cases the fact was that the execution debtor who 
had agreed to sell the land upon an instalment agreement was the 
registered owner of the land at the time the execution was filed. 
In the present case the execution debtor’s legal registered estate 
in the land ceased at exactly the same moment that his right of 
exemption ceased. We have here nothing to do with the legal 
estate as shewn on the certificate of title. That has passed to 
Seay and passed at a moment when it was exempt. See North 
West Thresher Co. v. Fredericks, 44 Can. S.C.R. 318. The diver­
gence of opinion expressed in the two cases need not therefore 
be a source of trouble here. Nor is it necessary for the present 
case to choose between the two views. It is clear that the view of 
the Chief Justice in Adanac Oil Co. v. Stocks, supra, was rested 
upon the fact that the vendor was at the time of the filing of the 
writ still the registered owner, and there was no question of exemp­
tion involved. In the present case the existence of the right of 
exemption up to the very moment of the passing of the title 
makes all. the difference. There never was anything but a mere 
equitable interest unsupported by any legal estate upon which 
the execution could attach. This, of course, rests upon the rule 
that an unpaid vendor, who has conveyed before neing paid in 
full, has an equitable interest in the form of a lien i>on the land 
for the amount unpaid.

The question here is, does a writ of execution against lands 
bind such an interest?

I do not think it is necessary to repeat, though speaking 
of course only for myself personally, I certainly do not propose to 
retract, at present at least, what I said in Traunweiser v. Johnson, 
supra, as to the obscurity and meagreness of the basis upon which 
a writ of execution against “lands” now rests. I should cer­
tainly, if I were practising as a solicitor, have considerable hesita­
tion in advising a client that he could with safety accept any 
title resting upon a sheriff’s sale of lands under our present form 
of writ. Even with respect to the statute 5 Geo. 11. ch. 7, to 
which 1 referred in Traunweiser v. Johnson, 1 find that it was 
repealed by 50 & 51 Viet. ch. 59, that is in 1887. This statute 
was not part of the “law of England" nor thus introduced in
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1870 because it was applicable to the plantations only and was not 
in force in England at all. Therefore its repeal in 1887 probably 
destroyed its effect here.

The mere rule of procedure contained in rule 584 saying 
that “every writ of fieri facias shall be issued against t>oth goods 
and lands of the debtor, ” is, in my humble opinion, a very doubt- «
ful basis upon which to rest the legal right to seize a debtor’s lands 
in satisfaction of a debt. Everywhere else a statute is considered 
necessary. The old r. 304 was of course a statute of the legis­
lature. The two are inconsistent and whichever is treated as 
being effective it seems to me that there is room for grave trouble 
because the present rule, if effective, can only be procedure and 
not substantive law, and, as it seems to me, can of itself create no 
right to seize and sell lands. Assuming the existence of a right 
to do so the rule deals with the mere form of the writ.

Then, with regard to the Land Titles Act, I think that sec.
77 of the Act merely assumes the existence of valid writs of execu­
tion against lands, that is, of a right in a judgment creditor to 
have a writ against lands and then proceeds to say from what 
moment and how long and subject to what conditions and priori­
ties such a writ, assuming it validly to exist, shall bind the land.
It was passed at a time when the old statutory r. 304 was in force, 
and the legislature may l>e taken, 1 think, to have had that statute 
in contemplation. Supposing, while the old statutory rule 304 
was in force, a writ against lands to recover only $40 had been 
issued ; w ould it l>e said that the Land Titles Act itself gave a right 
to have such a writ and that it Ixmnd the land? Or could the 
solicitor of a judgment creditor have gone to the office of the 
clerk of the Court and insisted there upon his writ to a fi. fa. 
lands for any sum merely by virtue of the Land Titles Act? 1 
think not.

However this may be, I think the present case may Ik; decided 
upon the assumption, as I think a precarious one, that there is 
a statutory basis for the right to issue a writ of execution against 
lands.

Even taking the existence of such a right for granted, I am 
of opinion that there is nothing in any of the statutes or rules 
which makes a mere equitable interest in lands unsupported by 
any legal estate exigible under execution. Our writs are legal
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writs, that is a form of procedure at law. They an* not equitable 
remedies or forms of procedure in equity. R. 584 calls them 
writs of fieri facia*. No merely equitable interest either in goods 
or lands could ever be reached by or seized under such a writ. 
As to lands, the writ was not applicable in England at all. though 
my brother Beck has referred me to a certain cane which indicates 
that land in the plantations was always looked upon as mere 
chattels and that the statute 5 (îeo. II. eh. 7, was merely declara­
tory. But surely any such old rule was obsolete in 1870.

In England itself, for lands, the writ of eleyit was and still is 
used, but it is not a writ under which the lands can Is» sold. See 
Hals., vol. 14, p. 01, pars. 123 et seq. Under & fieri facias, which 
was applicable to goods, only a legal estate was IkhitkI. See 
Hals., vol. 14, p. 49, par. 49, and notes. See also notes to I’nder- 
hill v. Devereux, 2 Wm. Saund. 08, 85 E.R. 098 et seq.. for an ex­
planation of English writs of execution. Even if there were 
some possibility under English law of seizing an equitable interest 
in a chattel under a fieri facias it would be dangerous to apply by 
analogy any such principle to real estate simply liecause we have 
made, if indeed we have made, real estate exigible under a fieri 
facias. Our present r. 403 reads:—

Where a judgment creditor alleges that the judgment debtor is entitled 
to or h:is an interest in land which cannot be sold under legal process but can 
Ik- rendered available by proceedings for equitable execution by sale for satis­
faction of the debt a motion may be made to a Judge by the judgment creditor 
calling upon the judgment debtor and the trustee or other person having the 
legal estate in the land in question to shew cause why the said lands or the 
interest therein of the judgment debtor or a competent part thereof should 
not be sold to realize the amount to Im; levied under the execution.

This rule surely implies that a mere equitable interest in land 
is not exigible under it writ of fieri facias.

Another argument, conclusive, in my opinion, is to lx* found 
in the provisions of sec. 79 of the Land Titles Act with regard to 
the transfer to l>e executed by a sheriff where his sale has been 
confirmed by the Court. The form is given in the schedule and 
is headed, “Transfer of land under process of law.” In the form 
one of the parties, obviously the defendant, is referred to as being 
“registered as owner of the land hereinafter described.” The 
registrar, moreover, is directed upon the production of this sheriff's 
transfer and the confirming order to cancel the existing certifi­
cate of title and to issue a new one: sec. 79. Then also sec. 84
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which given the right to file a caveat to a judgment creditor who 
“seeks to affect land in which the execution debtor is interested 
beneficially but the title to which is registered in the name of some 
other person,” surely shews that in the view of the legislature a 
mere filing of a writ of execution against lands does not of itself 
bind the merely !>eneficial interest of the judgment debtor of the 
lands in question.

This view was adopted by Lamont, J., of the Supreme Court 
of Saskatchewan, in C.P.R. Co. v. Silzer, 3 S.L.R. 102.

Our present r. 164 deals only with equitable interest in chat­
tels and leasehold (‘states and assuming it to Ik* intra vires does 
not affect the present case.

In my opinion, therefore, the appeal should lx* dismissed 
with costs.

a**. j Reck, J. :—This appeal brings us to a consideration of the
question whether our Land Titles Act has the effect of enabling 
an execution creditor who has registered his execution in the 
Land Titles office to realize by way of a seizure and sale under 
the execution the interest—or whatever it may Ih* called—of the 
debtor in lands standing in his name as registered owner, but 
which, lief ore the registration of the execution, he has agreed to 
sell.

Our Rules of Court (G09, et seq.) have numerous provisions 
relating to the effect of a writ of execution so far as it affects 
goods (one writ against both goods and lands now l>eing issued).

The writ “binds” the goods of the judgment debtor from the 
time of the delivery thereof for execution to the sheriff, but not 
so as to prejudice the title to such goods acquired by any person 
in good faith ana for valuable consideration unless such person 
had at the tune when he acquired title, notice that such writ had 
lieen delivered to the sheriff and remained in his hands unexecuted : 
(sec. 609). Special provision is made for the seizure and sale of 
shares (610-12) ; of “ any equitable or other right, property, interest 
or equity of redemption m or in respect of any goods or other 
personal property, including leasehold interests in land of the 
execution debtor, and the sa' - shall convey whatever equitable 
or other right, property, interest or equity of redemption the 
execution debtor had, etc. ” (p. 14) ; of money, bank-notes, cheques, 
bills of exchange, promissory notes, bonds, mortgages, or other
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security for money (615). Rule 619 says that the sheriff may 
seize any registered mortgage or encumbrance in favour of the 
execution debtor, whether upon lands or goods, by delivering 
a notice in writing of such seizure to the registrar or clerk in 
whose office such mortgage or encumbrance is registered, but 
no such mortgage or encumbrance shall 1h» affected or changed 
by any writ of execution until delivery of such notice.

The third form V., “Transfers of lease, mortgage or encum­
brance under process of law” given in the schedule to the Land 
Titles Act is, 1 think, intended to lie used in the event of a sale 
under execution against goods, of a lease, mortgage or encumbrance 
seized in accordance with the foregoing rules. The rules do not 
say a word as to the effect of a writ of execution so far as it affects 
lands. The reason, doubtless, is l>eenuse the Land Titles Act 
deals with that subject.

The Territories Real Property Act (R.S. 1886, ch. 51), con­
tained, and our own Land Titles Act contains, provisions for the 
delivery by the sheriff to the registrar of a certified copy of the 
execution and deals with its effect when so filed.

As these Acts relating to the registration of titles to land 
have stood for a long time past, executions are, in the first instance, 
recorded only in a general register, and the provisions of the Act 
directly dealing with the subject clearly contemplate the ordinary 
case of land standing in the name of the execution debtor.

Sec. 77 of the present Act says that the sheriff . . . shall
. . deliver or transmit to the registrar a certified copy of the 

writ; and that no land shall l>e Iniund by any such writ until the 
receipt by the registrar of a copy thereof; but that from and after 
the receipt by him of such copy no certificate of title shall be 
granted and no transfer, mortgage, encumbrance, lease or other 
instrument executed by the execution debtor of such land shall l)e 
effectual, except subject to the rights of the execution creditor 
under the writ while the same is legally in force; and that the 
registrar granting a certificate of title and registering any transfer, 
mortgage or other instrument executed by the debtor affecting 
such land, shall by memoranda upon the certificate of title in 
the register and on the duplicate issued by him express that 
such certificate, transfer, mortgage or other instrument is subject 
to sucli rights.
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So far then as these provisions extend, it seems to me clear 
that an execution deposited with the registrar “hinds” only 
lands standing in the name of the execution debtor as registered 
owner.

That this is so is accentuated by the provisions of sec. 84 
which says that any person claiming to t>e interested . . .
under an execution where the execution creditor seeks to affect 
land in which the execution debtor is interested beneficially but the 
title to which is registered in the name of some other person, in any 
land, mortgage or encumbrance, may cause to Ik* filed a caveat.

The directions of the statute to the registrar refer only to the 
case of executions against a registered owner. It would obviously 
have lx*en unreasonable to have expected him to know of other 
interests. And we may further conclude that persons dealing 
with interests undisclosed by the register would likewise l>e en­
titled to deal with them—apart from fraud—in entire disregard 
of any execution against the owner of such undisclosed interest 
appearing in the general register, unless that interest has become 
“bound” by the combined effect of the execution and a caveat 
founded thereon.

But not only do the provisions of the Act, apart from those 
relating to the effect of a caveat founded on a writ of execution, 
contemplate only the case of a registered owner, but, in my opinion. 
they contemplate only the case of a registered owner whose Itenefi- 
cial and legal title correspond, that is, where the land or a defined 
part of it or a distinct legal estate capable of being the subject 
of a certificate of title, such as an estate for life, an estate as 
joint tenant or tenant in common, can lie sold. The provisions of 
secs. 7V, 80 and 81 and the fonn of transfer to Ik* given by the 
sheriff provided for use in such cases, 1 think, make this clear.

Jellett v. Wilkie, 20 (’an. S.V.R. 282. settled the law that 
a writ of execution could affect only the beneficial interest of the 
execution debtor. The seizure by a sheriff of property appar­
ently l>elonging to the execution debtor, but which the sheriff is 
com|x*lled to relinquish liecause, for instance, a third person has 
a mortgage upon it or a lx*nefieial interest in it, is not an extra­
ordinary ease, and when such a case arises the execution creditor 
is not without remedy but is merely driven to adopt another 
form of remedy enabling him to attach by some method, which
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may not lx* actual physical seizure, the residuary Ixmeficial in- ALTA,
terest of the execution debtor. An instance of such a case is sc
Witt v. Stocks, 33 D.L.R. 519, decided at tin1 present sittings.
C.P.R. v. Silzer. 3 8.L.U. 162, a decision of Lainont, «)., holds 0 1

OOMMKIt
that the equitable interest of a purchaser of lands under an agree- vn.u 
ment where the vendor remains the registered owner is not exigible 
under the writ of execution but by way of equitable execution. M k (
I follow his reasoning to a large extent, but the Saskatchewan 
Act, as well as ours, contains the provision which 1 have quoted 
under which an execution creditor may file a caveat so as to attach 
the interest of an execution debtor whose estate or interest does not 
stand in his own name and is therefore an equitable estate and 
interest. I think the effect of the provision is that the equitable 
estate or interest is bound to a limited extent by the filing of the 
writ with the registrar; as for instance in the event of the death 
and administration of the estate of the execution debtor, the 
execution creditor would have a preferred claim (eh. 11 of 1903,
2nd scss., the Trustees Act); but that to bind it as a registered 
interest would lx* bound, the filing of a caveat is made necessary.
The fact that inasmuch as the (‘state or interest of the execution 
debtor is equitable the sheriff, in pursuance of the writ of execution, 
cuunot proceed to a sale, but the execution creditor must take 
step1- by way of equitable execution does not necessarily result 
in the conclusion that the execution, or the execution and the 
caveat founded on it combined, do not bind the estate or interest.
Indeed at one time it was held that in order to found an action for 
equitable execution it was necessary to allege and prove that a 
writ of execution was in the hands of the sheriff at the date of 
the commencement of the action (see cases digested in Ont.
Digest: tit. “Execution,” cols. 2590-1).

Even since Parke v. Riley (I860), 3 E. A A. 215, until quite 
recently (Adamic Oil Co v. Stocks (1916), 28 D.L.R. 215, jx*r 
Harvey, C.J.), declining to follow Walsh, .1.. in Merchants Hank 
v. Price (1914), 16 D.L.R. 104, 7 A.L.R. 344. and Stuart, .L, in 
T raiinweiscr v. Johnson (1915), 23 D.L.R. 70; Hobinson v. M off alt 
(1916), 31 D.L.R. 490, 37 O.L.R. 52), the Courts of Canada,
I think, have consistently and uniformly held that in such a case 
the vendor had no beneficial estate or interest remaining in the 
land, but merely a lien or charge thereon for the balance of his un­
paid purchase money, which lien he could enforce by appropriate
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ALTA. remedies and which moneys his judgment debtor could attach
S. C. by way of equitable execution, namely, a receiver order.
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That this is the character of the x * *s’ position is in Eng­
land undoubted. The matter is explained at length in Pomeroy’s 
Eq. Jur., 3rd ed., sec. 12(M); and in Seton on Decrees, 3rd ed., 
pp. 2221 et seq, it is emphasized ; the practice being to declare t in-
vendor's lien in such a case in order to justify a sale of the land.

The purchaser’s interest under an agreement for sale of land 
is then undoubtedly an equitable estate or interest in land. It 
was so before the introduction of the Torrens system of land 
registration. That interest would go to the heirs, not the next 
of kin, and to a devisee of residuary lands, not to the residu­
ary legatee. On the other hand, the vendor’s “interest” under 
the agreement, because it is personalty not realty, would go to 
his next of kin as personalty and to a residuary legatee of per­
sonalty. The equitable principle of conversion has been carried 
to its full logical conclusions which have become embodied in 
more than one branch of the law, and, in my opinion, it would 
be a dangerous thing to hold that substantial alterations in the 
law affecting substantial rights had been made by words or 
phrases by no means clear which are used not directly for the 
purpose of declaring the respective rights of the parties to the 
transaction, but of third parties.

In my opinion, therefore, what remains to the vendor, after 
an agreement for sale, is not an estate or interest but a right to 
money for the payment of which he has a lien ujmhi the land 
and as security for which he liolds the legal estate; in respect of 
which he is a trustee for the purchaser, subject to his own rights; 
and that, inasmuch as the Land Titles Act provides no means, as 
of course it might have done, of attaching that “interest” of the 
vendor, the execution creditor's only remedy is by some other 
method of execution; the usual and ix-rhaps the only one l>eing 
the appointment of a receiver.

In the present case the execution debtor entered into a con­
tract for sale of his homestead while it was his honusstead, and 
consequently at a time when the execution creditor’s execution 
had not attached to it. Assuming that inasmuch as the sale was a 
voluntary one the proceeds of the sale would not be exempt from 
execution, it is, for the reasons that I have given, my opinion that

1
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those proceeds, and not any equitable estate or interest in the land 
were thenceforth what the execution debtor was entitled to and 
they were not affected by the execution against lands and could 
be made available to the execution creditor, if at all, only by 
some other method of execution.

In my opinion, therefore, the order of my brother Ives, direct­
ing that the execution should be removed from the register of the 
land in question was right, and I would dismiss the appeal with 
costs.

Walsh, J., concurred in the result. Ap/xal diumiuHcd.

WITT v STOCKS

Alberta Supreme Court, Ap/wllatt Division, Harvey, C.J., Stuart, link, ami 
11 tilsh, JJ. February 8, 1817.

1. Partnership (§ III 10) Joint FARMi.Mi x km i rk Lxwttion.
The relationship between persons engaged in a joint farming venture is 

that of partnership, the pro|ierty whereof is not subject to execution 
for the individual debt of a partner, except as provided by see. 2ô «if the 
Partnership Ordinance.

[He Reid (Alta.) 29 D.L.R. 340, referred to.|
2. Interpleader (§1 10)—Kxbcvtion—Title to property Vartneii-

Iii an interpleader issue as to goods seized under execution, it is not 
incumbent u|>on the claimant to prove that the goo«ls are his abs lute 
property, but he may shew that they are the j«iut or partnership property 
of himself and the judgment debtor, not exigible under the writ.

[leake v. Carter, (lOltij 1 lx.B. tiô2. followe«l. See annotai e n on 
Interpleader in 32 D.L.R. 263.]

Appeal by defendant from the judgment of Ives, J., in favour 
of plaintiff, in an interpleader issue in which the claimant, the 
mother of the execution debtor, is the plaintiff, and the execution 
creditor is the defendant. Affirmed.

./. E. Buchanan, for plaintiff; C. C. McCaul, K.(\, and Alfred 
Grant, fur defendant.

The judgment of the Court was delivered by 
Walsh, J.:—The plaintiff and her son, the execution debtor, 

lived together in Kansas. Became to Allier ta in 1912 and entered 
into an agreement in his own name for the purchase of a farm. 
He returned to Kansas that fall and a payment of $900 on account 
of the purchase money of this land was shortly afterwards made, 
and another payment, this time of $600, was made in January, 
1913. In the spring of that year the plaintiff and her son came to 
Alberta and settled on this farm bringing with them some live 
stock and other chattel property. They say that the payments 
thus made were made out of the plaintiff’s money, and that
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the* personal property which they brought to Alberta was hers. 
'I lie trial Judge, inferential!)1, at least, accepted their evidence 
upon this point as being true and 1 do not think that we would 
1hi justified in doing otherwise. There is nothing which shews 
very clearly the origin of this property. Something was said by 
Mr. Met aid in argument indicating the view that ownership 
of it or of that from which it was derived could be traced to the 
plaintiff’s husband who died some 23 years ago when the execution 
debtor was a child of 3, and a suggestion to that effect appears in 
his factum, and the argument was advanced from this that the 
son as one of his father’s next of kin had an interest in it. I have 
been unable, however, to find anything in the evidence to bear 
out this view. There is nothing to indicate that the plaintiff got 
either this money or these goods from the husband’s estate or 
whether he died, testate or intestate. There is in fact an entire 
lack of evidence on the question of the origin of this property. 
The farm that the plaintiff and her son lived on in Kansas was 
a rented farm. Apart from this there is simply evidence of a bank 
account in the mother’s name but operated by the son under a 
power of attorney and of chattel property which they both say was 
hers, though not asked to descrilx* the method or source of her ac­
quisition of it. The goods were shipped to this country, and so 
far as there is any written evidence of it in her name at a time 
when there was no need to so ship them unless they were in fact 
hers. The only things suggestive of ownership in the son are the 
fact that he lived with his mother and managed her Kansus 
rented farm for her and the fact that when here on his prospecting 
tour which resulted in his purchase of the farm he spoke to a 
chance acquaintance as if he were the owner of these things. 
1 see nothing in either of these circumstances to justify a finding 
that he owned them in the face of the positive evidence pointing 
to his mother’s ownership of them.

The plaintiff and her son say that there was a written agree­
ment between them liefore the farm was bought on the strength 
of which she agreed to put her money into the purchase* of it. 
That agreement has boon destroyed and the evidence as to its 
exact terms is not very clear. Her son says of it, “I made an 
agreement if she would put her money into this farm I would 
stay with her until it was paid for and I would take the stock 
that was left there after it was paid for for my work.” And
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thou, being asked to descrilie the* arrangement under which the 
farming of the place was actually carried on, he says, “The first 
2 years was carried on that I was to run the farm and pay for it 
and she would give me all the stock there was. She was to give 
me the use of the stock to run the land that 1 rented and I was to 
have this rented land for my own,” and he continued that the 
crops on his mother's farm “were to go on and pay for the land.” 
The plaintiff’s version of the arrangement is, "He asked me if 1 
would put my money in a farm and buy a place, and he promised 
me to stay with me till the farm was paid,” and that when “the 
farm would Ik* paid and the debts were paid, well then, 1 would 
live on the interest and what would be left on the farm would go 
to him.” The son says that they worked under the terms of this 
written agreement until some trouble arose between them, the 
date of which is not fixed, when they tore this contract up, and 
verbally agreed, as he puts it, that “I will take the money that 
I have made and 1 will take my ranch place and any money that 
you get off this place to pay up the expenses that has accumulated 
on both places and make a division of the stock and the ten 
brood sows was to be kept on the place for her, and 12 head 
of cattle was to Ik* kept on the place by her, and what came over 
the 12 head—1 did not have to leave over the 12 head I was 
allowed to sell them off and pay for the farm and half of what was 
in the farm was to mine and half hers. . . I was to work 
the farm for her just the same as I had before.” The property 
to which he refers as “my ranch place” was a farm which he 
rented in that locality. The plaintiff's version of the new ar­
rangement is, "We did not keep by what we promised in the 
first time but when everything is paid and the debts is paid and 
the farm is paid he is allowed what is left and he can start for 
himself.”

There is a great deal in all of this which is vague and unsatis­
factory. A much better understanding of the arrangement 
lM*tweon them can Ik* reached by considering what they did after 
coming to Alberta than by what they say they agreed to do, and 
as to that there is not any room for doubt.

They came to this farm in the spring of 11113 and have ever 
since lived upon it. The fanning operations have l>een carried 
on exclusively by the son. The plaintiff took absolutely no 
part in them. She is old and crippled, and as she said, “I cannot

ALTA.

8. C. 

Witt 

Stocks. 

Walnh. J



522 Dominion Law Reports. [33 D.L.R.

ALTA.
8. C. 
Witt 

Stocks.

Walsh, J

do any farming, I cannot take care of my chickens even.” A 
subsequent payment of $400 was made on the principal of the 
purchase money and various payments of interest were made on 
the mortgage, which they had agreed to assume, and on the 
purchase money. This money came from the proceeds of the 
farming operations and was treated by them as l>eing paid by 
them in equal shares. Title to the land was taken when this 
$400 payment was made and the second mortgage given to thb 
vendor for the unpaid purchase* money. The transfer was made 
to the plaintiff and her son who have ever since to*en the regis­
tered owners of it, presumably as tenants in common, subject 
to two mortgages. The son rented another farm in his own 
name. Although at one tune it seems that the profits from it 
were kept separate from those of the other farm, I understand 
the son's evidence to 1m* that eventually they were pooled and the 
profits from the rented farm went into the running of the other 
farm. Additional live stock was accumulated. No cattle or 
hogs were brought from Kansas, but at one time since their 
arrival here there were 15 head of cattle and about 50 hogs on 
the place, and there are now under seizure* 9 head of cattle and 
28 pigs. The plaintiff says, “The cattle was bought here from 
our income here,” which I suppose* means from the result of their 
farming operations, which appear to have to*en their only source 
of income. Some of the grain that was grown on the* son's rented 
farm was fed to the live stock and he was not paid for it. Cattle 
were sold from time to time “to pay running expenses of the two 
farms and to pay interest.” At least one new piece of farm 
machinery was Uiught, the gang plough which is under seizure, 
and it was paid for partly by an exchange of an old plough of the 
plaintiff which came over with the rest of the stuff from Kansas, 
and partly by a cheque of the son on the. bank account which 
sVmkI in his name in trust. The live stock which was brought 
over from Kansas was used by the son as though it were his own 
with the plaintiff's knowledge ami consent. He mortgaged 
some of it in August, 1913, to secure the payment of $408 which 
was Inn-rowed for the common use in meeting the household 
expenses and the cost of the farming operations. This debt 
was paid off from money earned on their farm. The plaintiff 
knew that her son was mortgaging this pn>iM*rty. They account 
for it by saying that she gave it to him so that he might mortgage
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it and that when the mortgage was paid off she became the owner 
of it again, but I cannot believe this. The money that was made 
from the farm was handled exclusively by the son and a bank 
account was kept in his own name and he says, “this money was 
supposed to be both our money.” When he got into the trouble 
which resulted in the recovery of the present defendant’s judgment 
against him he opened a new bank account in the name of “Henry 
Witt in trust” and the banking transactions of the farm were 
carried on through it. The son borrowed money from a bank 
to be used as he says for his mother and himself and he gave a 
written statement of his affairs to the manager in February, 1915, 
in which he represented himself as being the owner of the farm 
and live stock, implements and grain to a total value of over 
$10,000. The manager says, however, that the son told him 
that the land was in his mother’s name as well as his own and 
that the stock was ship]>ed up in her name. The son drew no 
wages for his work and rendered no account of his operations to 
his mother.

Upon the evidence of the plaintiff and her son it seems to me 
to be idle to contend that at the time of this seizure she was the 
absolute owner of this chattel property. The son would, I fancy, 
have been a very greatly surprised individual if, supposing that 
Ills trouble with the defendant had never arisen, his mother had 
claimed that he had no interest whatever in it. It was gained 
and preserved to them partly by the investment of her means 
and partly by his work on and management of their farm, and 
notwithstanding his present endeavour to make it appear that 
he has absolutely no interest in any of it, he would, 1 fancy, 
think it more than strange under ordinary circumstances that his 
four years of unremitting lalwmr ujsm their joint property, 
admittedly for their joint benefit, should be entirely without 
benefit to him and that everything that had been made from the 
combination of his mother's means and his industry were hers 
alone. To me it is exceedingly plain that he has a substantial 
interest in this property. The difficulty is to say just what it is. 
The contention of the defendant is that his acts of ostensible 
ownership to which I have referred and the statements made by 
him to witnesses called for the defence alleging ownership in 
himself shew that he really is the sole owner, but I do not think 
we can give effect to it in the light of what 1 think are the indis-
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putable facts as to the plaintiff having a real and substantial 
interest in it. These things do not raise any estoppel as against 
the plaintiff; they simply affect the value of the son's evidence.

The trial Judge gave no reasons for his judgment at the close 
of the trial, but he plainly intimated his opinion during its progress 
that the property in question is partnership property which could 
not be taken in execution under a judgment against one member 
of the partnership, and 1 assume therefore that it was because of 
this that he gave judgment for the plaintiff. In this I think that he 
was perfectly right. The whole history of this transaction 
satisfies me that the land was bought and the farming operations 
undertaken upon it on the understanding that mother and son 
were to be equally interested in the property and in the results of 
its working, the contributions of the mother in money and in 
kind being met on the son's part by his work, which alone made 
the investment a profitable one. The most cogent evidence of 
this is to lie found, 1 think, in the fact that notwithstanding that 
he contributed only $200 of the $1,900 paid on account of the 
purchase money of the land, the title to it was taken by them 
both, and, as I have said, presumably as tenants in common. 
His pledging of what was at one time her own property can only 
be satisfactorily accounted for, in my opinion, by the fact that he 
had in truth some interest in it. I think that in effect what took 
place between them was that the mother put her money and her 
stock into this farming venturi; on the understanding that the 
son would take hold of it and manage1 it, that they would live 
together on the farm with the plaintiff looking after the house­
hold end of it, that all the expenses of their ojierations, including 
the payments due on the land, should be met out of the proceeds 
and that they should be equally interested in the outcome. The 
relation which subsisted between them was that of persons carry­
ing on a business in common with a view of profit wrhich is our 
statutory definition of a partnership.

Sec. 25 of the Partnership Ordinance eiuicts that a writ of 
execution shall not issue against any partnership property except 
on a judgment against the firm. Sub-sec. 2 of this section pro­
vides that a judgment creditor of a partner may apply in Chambers 
for an order charging tliat partner’s interest in the partnership 
property with payment of the judgment debt and for a receiver. 
It was held by this Court in Re Reid, a lunatic, 29 D.L.R. 349.
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that in view of this enactment, which is not affected by r. t>14, __
that:— S. C.

The only method by which an execution creditor of a partner can now v\ rrr 
reach a partnership interest ... is not by virtue of his execution but by „ 
a charging order founded on his judgment . . . without the necessity Stocks.
for an execution being issued thereon.

, Wskh. J
and that a seizure of the lunatics partnership interest by the 
sheriff under an execution against him was not an effective 
seizure. In Flude v. (ioldberg, (1916] 1 K.B. 002, the Court of 
Appeal held that where the claim of the claimant was that he was 
the sole owner of the goods and he denied that the execution 
debtor had any interest in them and it was found t hat the goods 
were the property of a partnership in which the claimant and the 
execution debtor were the partners in these circumstances, the 
issue should l>e determined in favour of the execution creditors.
If we were to follow that decision judgment should go here for 
the defendant. But in the subsequent ease of Peake v. Carter, 
reported in the same volume, [1916] 1 K.B. 652, the Court of 
Appeal held that it is not incumbent u]xm the claimant to prove 
that the goods are his absolute property, but only that he has 
such a title to or interest in them that the sheriff ought not to 
have seized them, and the claimant will shew such an interest 
by proving that the goods are the joint or partnership property 
of himself and the judgment debtor. The judgment distinguishes 
that case from Flude v. (ioldberg, supra, u)xm the facts, although 
at first sight they would seem to lx* indistinguishable. I think 
that we should follow Peake v. Carter. A judgment in favour of 
the defendant would in practice mean that the sheriff could go on 
ami sell these g<xxls under the defendant’s execution, which 
would be quite inconsistent with the opinion expressed that he 
Iris no right to do so because they are partnership property. 1 
think, therefore, that the appeal should be dismissed with costs, 
hut that the defendant will be entitled to treat this as an adjudi­
cation upon the question of the property in these goods and in the 
other assets of the partnership which will entitle him without 
further proof of the partnership and of the execution debtor’s 
interest in it as a member of the partnership to a proper charging 
order under sec. 25 of the Partnership Ordinance ami that a dec­
laration accordingly should be embodied in the formal judgment.

Speaking for myself I would venture to suggest that the 
execution debtor for his own sake should satisfy the judgment
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against him without adding to his burden by the incurring of 
the heavy costs which the further proceedings which 1 have 
suggested will impose upon him. I should say that his interest 
in the partnership assets is quite substantial enough to make it 
possible for the judgment creditor to realize the amount of his 
comparatively small judgment out of it in full, and it would 
therefore seem to be the part of wisdom for him to submit to the 
inevitable and make his peace with this creditor at a minimum 
of cost to himself. Appeal dismissed.

HOFFMAN v McCLOY

Ontario Supreme Court. Apjtcllale Division, Meredith. C.J.C.P., Riddell, Kelly, 
and Masten, JJ. January 19. 1917.

Jvdument (5 VI -255)—Declaration of rk;ht—Enforcement—Motion 
AND ORDER

After judgment declaring the plaintiff entitled an of right to a share 
of such royalties as might thereafter be received by defendant, an order 
for a receiver and an account as to such receipts will not be granted in 
the same action; a new proceeding must be taken.

[Stewart v. Henderson. 19 D.L.R. 387, 30 O.L.R. 447, applied.]

Appeal by the defendant from an order made by Boyd, C., 
sitting in the Weekly Court at Toronto, on the 19th October, 
1916, directing a reference to the Local Master at Stratford to 
take certain accounts. Reversed.

The following statement of the facts in taken from the judg­
ment of Riddell, J.:—

The plaintiff brought his action in February, 1915, alleging 
that he and the defendant had entered into an agreement 
whereby they were to sell a certain United States patent for 
part cash, part on time, or as royalty—the plaintiff to receive one- 
fifth of the money as it was paid in until the defendant received 
$1,500, and then the remainder of the receipts—that a sale was 
made whereby the defendant received $1,000 and was to receive 
a royalty of $1.50 for each machine manufactured.

At the trial before the Chancellor in May, 1915, judgment 
went for the plaintiff: (1) for $150 and costs on the County Court 
scale; and (2) declaring him entitled to 20 per cent, of all royalties 
thereafter received by the defendant from the purchasing com­
pany, after that company should be recouped for the advance 
payment of $1,000. There was no appeal—the judgment was 
properly entered, &c., and is in full force.

In October, 1916, the plaintiff served a notice of motion for a

[
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receiver, for an order to take accounts, &c., Ac., and the Chan­
cellor, on the 19th October, 1916, made the following order:—

“1. This Court doth order that an account be taken by the 
Master of this Court at Stratford pursuant to the judgment of 
this honourable Court, dated the 5th day of May, A.D. 1915, 
of the royalties received by the defendant since the date of the 
said judgment from the Cummer Manufacturing Company, or 
from any other person, firm, or corporation, for the manufacture 
and sale of the Seed Grain Pickier referred to in the pleadings in 
this action and of the moneys (if any) paid by the defendant to 
the plaintiff since the date of the said judgment out of such 
royalties, pursuant to said judgment.

“2. And this Court doth reserve further directions and the 
question of costs until after the said Master shall have made 
his report.”

F. C. Richardson, for appellant.
R. T. Harding, for plaintiff, respondent.
Hiddell, J. (after stating the facts as above):—It is not 

contended that the order api>ealed against is a correction of 
the judgment by the Chancellor as trial Judge, nor on the facts 
can it be—but it is said that the order was made under Rule 65 
by the Chancellor, sitting, as any other Judge might, in Court.

I do not at all question the power of the Court in a proper 
case to make an order under this Rule at any stage of the action 
—many cases will be found in England under the corresponding 
Rule, Order xxxiii., r. 2, referred to in the books of practice, 
Muir MacKenzie Wills Chitty (Red Rook, 1916), p.474; Matthews 
White and Stringer (White Book, 1917), pp. 560 et seq.

But an order such as this, as to matters subsequent to the 
trial, should, I think, not have been made.

In Witham v. Vane, [1884] W.N. 98, Pearson, J., was asked 
to give liberty to apply for a similar order in an action ujxm a 
covenant by the defendant to pay a certain fixed sum as royalty 
for every chaldron of coal gotten out and shipped for sale. The 
learned Judge said it might be very convenient if he could give the 
plaintiffs liberty to apply in case the royalty was not paid in future, 
but he knew of no practice of the Court which would allow him to 
do so—“he knew of no instance in which in a case of this kind 
the Court, after ascertaining the amount due on the covenant,

Hoffman
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had gone on to order an account to be taken prospectively. 
There would be this objection to so doing, that nothing ever 
might become due. . .

Much the same view' was taken by the Appellate Division in 
Steu'art v. Henderson, 19 1). L. R. 387. 30 O. L. R. 447 — see 
especially p. 460. The Court disapproved and set aside so much 
of a judgment as sent “to the Master for inquiry and report 
questions that may hereafter arise as to whether the appellant 
has received money or shares or other consideration in respect 
of which the respondent is entitled to commission.” For, it 
was said, “ the appellant has the right to have such questions, 
as they arise, tried according to the ordinary course of the 
Court.”

The case of Meyers v. Hamilton Proindent and Loan Society, 
15 P.R. 39, was relied upon, but that is quite a different case—if 
and so far as it conflicts with the present decision, it is not to be 
followed.

I would allow the appeal with costs here and below.
Masten, J.:—The facts relevant to this appeal are set forth 

in tlw* judgment of my brother Riddell, with whose conclusion I 
agree, and I will content myself with stating concisely how the 
case presents itself to my mind and the conclusion at which 1 
have arrived.

It is a general rule, for which no authority need be cited, that 
at the trial of any action judgment can be granted only in respect 
to such causes of action as had arisen at the date of the issue 
of the writ of summons initiating the proceedings. On this 
principle the Ontario Judicature Act and the practice Rules 
made thereunder have grafted two exceptions.

By sec. 16, clause (6), of the Judicature Act, R.S.O. 1914, eh. 
56, it is provided that “no action or proceeding shall be open 
to objection on the ground that a merely declaratory judgment 
or order is sought thereby, and the Court may make binding 
declarations of right, whether any consequential relief could be 
claimed or not.”

Under the practice which preceded this rule, no declaration 
would be granted unless the plaintiff was entitled to claim relief 
consequent upon the declaration; but the statute above quoted 
did away with this limitation.
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None the less, a declaratory judgment or order can only In- 
granted in respect to a right which existed at the date when the 
action was initiated.

The second exception to the general principle is covered by 
Rule 200: “Damages in restart of any continuing cause of action 
shall he assessed down to the time of the assessment.*’

This Rule is merely declaratory of what was the practice in 
Equity prior to the Judicature Act, but under it damages cannot 
be given in anticipation: ILcst Leigh Colliery Co. Limited v. 
Tunnidiffe &' llampson Limited, [1908] A.C. 27.

It is therefore plain that at the trial of this action no judgment 
then enforceable could have passed against the defendant in 
respect of the claims now put forward by him and in respect to 
which a reference has i een directed by the Chancellor, because 
no right had then arisen in respect to them. Further, the author­
ities cited by my learned brother make it clear that an antici­
patory judgment for an account is something unknown in our 
practice. If at the trial a reference liad been directed to the 
Master to ascertain the amount due to the plaintiff, it is possible 
that the Master in taking the account might have brought it 
down to the date of the making of his report: Head v. Wotton, 
[1893] 2 Ch. 171. It is not necessary to determine whether he 
could have done so or not. No such judgment was pronounced; 
but, judgment having issued on the 5th May, 1915, without any 
reference being directed, the order now in appeal is pronounced 
on the 19th October, 1910, in the terms set forth in the judgment 
of my brother Riddell.

The claims now’ sought to be enforced are new claims which 
have arisen since the judgment. To enforce them the plaintiff 
must commence some action or proceeding in the Court. Rules 
5 and 10 make it plain that there are only two ways in which 
any action or any proceeding can be commenced in the Courts 
of Ontario: first, by a writ of summons; (2) by an originating 
notice. The plaintiff has l>egun a proceeding to enforce these 
new claims by a third and different method, not recognised 
by the Judicature Act or by our Rules of practice, namely, by 
a notice of motion for an account, following the declaratory 
judgment pronounced in 1915. I have already pointed out why 
he cannot rely uj)on the writ of summons originally issued in this
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action as the foundation for a judgment on these new claims, and 
the attempt to enforce them by a proceeding begun by a notice 
of motion in the old action docs not. it seems to me, accord with 
anything known to our practice.

It is suggested that under the concluding words of Rule 523 
jurisdiction is conferred upon the Court to make the order now 
in appeal. The words referred to are as follows: “A party 
entitled to . . . any further or other relief than that orig-
nally awarded may move in the action for the relief claimed.” 
The words quoted were added to the Rule on the last con­
solidation. and appear to have been so added for the purpose of 
conferring jurisdiction on the Court to add to the provisions of a 
judgment any clause or direction which ought to have been 
inserted in it or which might have been inserted in it when it 
was originally drawn, but which, by mistake, inadvertence, or 
other cause, were omitted from the judgment. But 1 do not 
think that tin* words are intended to provide for the granting 
of relief in resect to a new cause of action which has arisen 
subsequently to the issue of the judgment.

It might however be urged in the present case that when the 
origiiud judgment was issued it might liave contained a clause 
referring it to the Master to inquire and rejMirt from time to time 
in respect to royalties alleged by the plaintiff to have become 
payable to him in pursuance of the declaration contained in the 
judgment, and reserving further directions to the Court in resect 
thereof, and that such a clause can therefore now be added to the 
judgment, in pursuance of Rule 523. But such a course appears 
to me to Is* contrary to the judgment of the Appellate Division 
in a recent case to which I now refer.

In Stewart v. Henderson, IV D.L.R. 387. 30 O.L.R. 447, the claim 
put forward was for commission alleged to Ik* due to the plaintiff, 
some of which had already accrued due ami some of which might 
have become payable from time to time as the instalments became 
payable under the agreement which the plaintiff had negotiated 
Chief Justice Meredith in dealing with that question, at p. 308 
says: “What the judgment in effect does is to send to the Master 
for inquiry and report questions that may hereafter arise as to 
whether the ap|»ellnnt has received money or shares or other 
considerations in respect of which the respondent is entitled to
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commission. The appellant has the right to have such questions, 
as they arise, tried according to the ordinary course of the Court, 
and I know of no precedent for such a judgment as has been 
pronounced, ami it cannot surely he that, if a question hereafter 
arises as to whether Sir William Mackenzie has exercised the 
option which has been given to him, it is proper to direct that it 
shall be tried More the Master. I would, therefore, vary the 
judgment by confining it to a recovery of $300, and the delivery 
of 10 per cent, of the $00,000 of the capital stock of the company 
referred to in the agreements of the 20th ami 27th April, 1913, 
which has been issued to the* appellant, and directing that the 
appellant pay the costs of the action. The respondent will not 
he prejudiced by eliminating the other provisions of the judgment, 
because the question as to h*s right to commission on the Macken­
zie purchase is established, and that malttcr would be res mi judicata 
in any action which the respondent max hereafter bring for the 
recovery of any commission which may liecome payable to him." 
I have examined the formal judgment as issued, and it conforms 
to the above statement.

It is of the first importance that the formal judgments in actions 
should l>e in all respects final, particularly in these days of extensive 
international business, where it may be necessary to enforce a 
judgment of the Courts of Ontario within some foreign juris­
diction; in such ease anything which might afford the basis for 
an argument that the judgment pronounced in our Courts was 
not absolutely final might be fatal to its enforcement in a foreign 
jurisdiction.

For these1 reasons, I think that the appeal should lie allowed 
and the original motion dismissed, both with costs.

Kelly, J.:—1 agree in the1 result arrived at by my brother 
Masten, and for the reasons he has given.

Meredith, CJ.C.IL:—1That the learned Chancellor wl o made 
the order appealed against had power to make it. I have no kind 
of doubt: indeed, it seems to mi* to be needful only to point to 
the result of holding that he had not. to shew that he had, for it 
cannot be that the practice of this Court is such that such a result 
is unavoidable.

It was adjudged at the trial of this action that the plaintiff 
is entitled to "twenty per cent." of all royalties received by the
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defendant, in respect of a certain patent right , and ,tis not dented 
that, sine,, that judgment, the defendant ha* recem-d a con_ 
sidéral de sun. of money for such royalties, of which the plamt.ff 
is to have, under that judgment, “twenty per cent.

hut it is said that, although all that is quite true, the plaintiff 
cannot have any relief in this action; that he must he de ayed, 
and lioth parties Ik- put to the ex,«nse of another action, Ik ore 
he ean get the relief to which the judgment in this action adjudge' 
him to l«- entitled; though it is obvious, and md.-ed admitted, 
that in Unit new action the plaintiff might have the very order 
now appealed against, as a matter of cours,- almost, under llule

63 or Hule 64. . . ,.If that e so, the sooner the practice in that respect is brought
into line with common sens,- the better; for such enforced cir­
cumlocution could have no reasonable excuse

Therefore one is not surprised to find authority for the Mew 
that no such crudity exists. More than twenty-five years ago. 
MncMahon, J„ held that such a waste of time and money was 
unnecessarv. that Rule 851, now Rule 65, expressly conferred 
power to make an order of reference, similar to that now appeal , 
against; and that ruling was upheld by a Divisional tour 
composed of l lait, V.J., and Rose, J. ; Meyer, v. Hamilton I «wide,it 
and Loan Society, 15 P.K. 30: and, notwithstanding many changes 
i„ anil some revision, of, the Rules, since, the practice ha. so 
continued down to the present day; and, after all tbat, there-, s 
added the weight of the judgment of the late < hancellor o that 
ruling, so that we have such a state of affairs so prevailing as 
assuredly should prevent this Court from disturbing it, and th< 
more «. when such dist.irl.ance i, sought to displace a reasonable 
practice for one inexcusably unreasonable.

And, turning to the practice in England, under the like Rule, 
it is found that the Courte then- refused to Ik, driven to th« 
unreasonable method of requiring a new act,..,, in order o give 
relief >ul.sequent to judgment at the trial: sec Ba£r VeWJ 
(lS7fl) 12 Ch. D. 534, and Taylor v. Moslyn (188b), 33 Ch. 
226: cases with which the long-continued practice in the Courte 
of this Province is entirely in accord: and tee also the White 

Annual Practice, 1917, p. 422.
In the ca«‘S of Stewart v. Henderson, 19 D-L.lt. 387, 30 0.1. -
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447, and Witham v. Vane, [1884] W.N. 08, this question was not even 
remotely involved, or even incidentally referred to; though the 8. C. 
practice as it then was, and up to the present time has been, Hoffman 
would go a long way to support the rulings in those cases, because X|(<*LOT
there was no need to make an anticipatory, and possibly needless, ----
order of reference, for, when the need arose, if ever it should arise, cTo'r' 
the order could be made under Rule 551 and the like Rule then 
in force in England. Nor can any point be made regarding the 
manner of trial of after-arising questions; if proper for trial by 
jury or by Judge, an issue could and would be directed to be tried 
accordingly; it need hardly be said that the Rules expressly 
provide for directing that any question arising upon such an ap­
plication as was made to the Chancellor in this case may be so 
tried; or, in a proper case—such as this is—the applicant might 
be left to bring an action.

To suggest that anything said by any of the Judges who 
considered either of these last-mentioned cases meant that he 
knew of no practice that ever permitted the making of an anti­
cipatory judgment would lx1 absurd, because, for one instance, 
even the Courts of common law for upwards of 200 years have 
done so in actions upon bonds, a practice now expressed in the 
words of sec. 125 of the Judicature Act. The words used by the 
Chief Justice of Ontario in one of these cases, “The appellant 
has the right to have such questions, as they arise, tried according 
to the ordinary course of the Court,” are in no sense inconsistent 
with a trial under sec. 125 of the Judicature Act or under Rule 
523, or under Rule 66; each, in a proix-r cast1, would l>e a trial 
according to the ordinary practice of the Courts: that learned 
Judge was, however, dealing only with the facts of the case then 
Mure him; so that, even if those words had been different, had 
been, “tried in another action,” they could not have affected 
the question involved in this appeal, in which the facts are so 
entirely different, so opposite, as 1 have already indicated.

But, quite apart from these considerations, another of the Rules 
of practice of this Court, now in force, plainly conferred upon the 
learned Chancellor the power which he exercised ; a Rule which, 
if it had come to the knowledge of the appellant before launching 
this appeal, 1 should have thought must have prevented it.

not referred to on either side upon the argument of
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this appeal, and so must have escaped the attention of each 
party.

It is, in so far as applicable to this case, in these words: “523. 
A party entitled to maintain an action for . . . any further
or other relief than that originally awarded may move in the 
action for the relief claimed.”

It would lie difficult to suggest any other general words that 
etrtild better cover just such a case as this. It is not only con­
tended for the appellant that the plaintiff might “maintain an 
action” “for the relief” which the order in appeal affords, but 
that he must maintain a new action for such relief or go without 
it: and that it is “further or other relief” than that originally 
“awarded” is obvious. Why then reject this obviously applicable 
means of avoiding circumlocution and needless delay and ex]>ense, 
even if one balk, at this late day, at awarding it by the means 
adopted by the four learned Judges I have referred to?

To those who were in practice in the days of bills of review 
and bills in the nature of bills of review, it is not difficult to under­
stand and give effect to the provisions of this Rule, either as it 
formerly was—a Rule made in order to retain in a simplified 
form such bills and the useful practice generally of the Court 
of Chancery in affording means of obtaining after-judgment relief 
—or as it now is with the last clause added, a clause which must 
have been added so as to embrace in the Rule such cases as this; 
but, whatever its pun>o8e, that is its manifest meaning and 
effect, and a very useful and proper one, if Rule 65 did not cover 
the ground with sufficient certainty. And it may l>e added that 
there is no such Rule in the English practice; and yet the cases 
there have gone as far as I have mentioned against dilatory and 
superfluous methods. So too, in passing, it may l>e observed 
that in regard to bonds the legislation giving pros|>ective relief 
employed the word “further,” which is also used in Rule 523 
with the addition of the words “or other;” so as to give the Rule 
the widest possible effect.

I am quite unable to appreciate the contention that the 
power exercised by the learned Chancellor affects tin* finality 
of judgments. Is a judgment any the less, in sulwtance, final 
because it is added to or taken from by proceedings l>egun by 
petition or notice of motion instead of by writ? No one suggest <
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that it can be any the more added to or taken from by the one 
process than the other. We must not forget that judgments 
have always been in proper cases subject to attack by bills of 
review, &c.; that that practice is expressly retained and added 
to in this Province; and that, though not so retained in England, 
still is to some extent in force there. The practice firmly estab­
lished in the case of Meyers v. Hamilton Provident and Loan 
Society, 15 P.R. 39. a practice unquestioned ever since until now, 
and expressly confirmed in the addition of the last clause of Rule 
523, has everything to commend it; whilst that which we are 
asked to adopt has nothing to commend it but everything to 
condemn it.

On the question of jurisdiction, 1 would have no hesitation 
in dismissing this appeal ; but on the merits of the application 
it seems to me to be equally plain that the order ought not to 
have been made. 1 cannot believe that the facts of the case were 
brought fully to the attention of the learned Chancellor; for they 
afford no reason, nor any excuse, for a reference to ascertain and 
state what sum is due and payable to the plaintiff for royalties 
under the judgment in this action.

The plaintiff has had a full account from the company which 
pays these royalties to the defendant, of the amount of them. 
No one suggests that that account is inaccurate; there is no reason 
why it should t>e anything but accurate. No accounting by that 
company could be had, if it were necessary; and there is no 
reason why their statement as to the amount paid by them to 
the defendant should Ik* untrue or even suspected of inaccuracy. 
An accounting then is out of the question; and, as the “twenty 
per cent.” coming to the plaintiff when these proceedings were 
brought amounted to less than $100, and as the defendant asserts 
that he has a counterclaim against the plaintiff to that amount, 
the proper course to Ik* taken leads plainly to the Division Court, 
where speedily and inexpensively the rights of the parties can l>e 
ascertained and enforced.

I would therefore allow this appeal and discharge the order 
apiH*aled against, but on the merits of the application only.

ONT.

8. C. 

Huffman 

McClot.
Merwiith.
C.J.C.P.

Appeal allowed.
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N. S. RUDLAND v. SMITH

Mira nr win nu/irrmv i oun, nir n an are uranam, i j ., niuftuit, ana 
Drysdale, JJ., Hite hie, E.Jand Cltu< holm, J. January 9, 1917.

1. Master and servant (§ V—340)—Workmen's Compensation Act— 
Liability under -Action.

Tin* (>(Tect of sec. 5, nub-sec. 4 of the Workmen’s Compensation Act, 
(N. S. St;it. 1010, eh. 3) is to give the Court power to assess compensation 
in the plaintiff’s favour, where the action has been brought indeiien- 
clently of the Act, provided the employers would have been liable if 
proceedings had been instituted under the Act.

J Master and servant (§ V—340)—Workmen’s compensation -Injury
IN COURSE OF EMPLOYMENT DISOBEDIENCE.

No action will lie under the Workmen’s Compensation Act, (N.8. 
St at. 1910, ch. 3), for the death of a workman who wilfully, and in violation 
of express orders, remains in a dangerous place while a blast is being 
fired, and is killed; the accident does not arise in the course of his em­
ployment, but is caused by his wilful misconduct.

Appeal from the judgmAit of Harris, J., dismissing the 
plaintiff’s action on behalf of herself apd children for damages 
for the death of her husband while in the employment of the 
defendants.

F. L. Davidson, for plaintiff, appellant ; nem con.
The judgment of the Court was delivered by 

U. Chisholm, J.:—The plaintiff, the widow of one Ilarry Hud- 
land, suing on behalf of herself and the children of their marriage, 
claims damages for his death, while in the employment of the 
defendant, the said death being the result of injuries caused by 
defendant’s negligence, as plaintiff alleges, and sustained by the 
deceased while in said employment on January 10, 1915. In 
the alternative, the plaintiff makes a claim under the Workmen’s 
Compensation Act (ch. 3 of the N.S. Acts of 1910).

With respect to the alternative claim, the defendant pleads 
that it cannot he prosecuted by an action in this Court. As to 
the principal claim he pleads that the? negligence complained of 
was the negligence of a fellow servant of the deceased, and that 
the deceased was guilty of contributory negligence. The facts 
of the case are thus summarised by the trial Judge:—

Harry Iludland was employed by t be defendant as fireman, and in looking 
after an engine operated in connection with a stone crusher. The stone 
crushed was blasted out of a quarry and the boiler and engine were in a small 
building in this quarry. No plan was produced of the property and appar­
ently no accurate measurements were ever made, but in January, 1915, 
when the accident happened, the building referred to was only alwut 40 
or ÛU feet away from the place where the blasting was carried on.

Before firing a shot the practice was for the defendant, who was in charge 
of the operations himself, to warn all the men in the quarry, and the deceased

Mu____
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and any men working in the boiler house and the crusher, of the fact that a 
shot was about to be fired, and the engine and machinery were stopped and 
everybody went out of the quarry ami the buildings to a safe distance until 
the explosion had taken place.

On the day of the accident Harry Rudlund was duly notified by the de­
fendant that a shot was about to be fired. He stopped the engine and 
machinery, and George Cherry, who was feeding the crusher, left his work 
for the purpose of seeking safety as usual, and he met Kudland at or near 
the boiler house; Cherry swears that Rudland said to him, “Come in here 
and take chances; we will stay here; Smith is too particular shutting down 
this machinery every little shot." Rutlland and Cherry, thereupon, went 
into the boiler house, and remained there behind the boiler until the shot 
was fired. The man whose duty it was to fin; the shot was an Italian and 
some little time elapsed between the time of the warning and the time when 
the shot was actually fired, and Cherry says that while they were waiting in 
the boiler house for the explosion. Hudlund said, "I wish if that Dago is 
going to shoot us he would hurry up." Immediately after the shot exploded 
and some stone was hurled against the toiler house and the side or roof 
forced in and other damage done to the building. Rudland ran out of the 
door and was struck by a stunt; in the back of the head, and after being in 
an unconscious state for some weeks died.

With respect to any claim outside the Workmen’s Com­
pensation Act, the action must fail on account of the contribu­
tory negligence of the deceased, the evidence as to which is un­
disputed and need not now bo discussed. The alternative claim, 
that under the Workmen’s Compensation Act, is not defeated 
by the contributory negligence of the deceased; hut with the 
exception of the cases provided for in sec. 5 (4) of the Act, all 
claims for compensation under the Act have to be litigated in 
another forum. Sec. 5 (4) of our Act is similar to sec. 1 (4) of 
the English Act, and is as follows:—

If, within the time hereinafter in this Act limited for taking proceedings, 
an action is brought to recover damages inde|tendently of this Act for injury 
caused by any accident, ami it is determined in such action that the injury 
is one for which the employer is not liable in such action, but. that he would 
have been liable to pay conijicnsntion under the provisions of the Act, the 
action shall be dismissed; but the Court in which the action Ls tried shall, 
if the plaintiff so chooses, proceed to assess such comi>ensation and shall be 
at liberty to deduct from such compensation all the costs which, in its judg­
ment, have been caused by the plaintiff bringing the action instead of pro­
ceeding under this Act.

This section is intended for the relief of a plaintif!' who has 
taken proceedings independently of the Act, and fails. If the 
trial Judge is of opinion that the plaintiff has made a case under 
the Act he can deal with it in the manner set out in the section; 
and this is frequently done in England (Chartres on Judicial 
Interpretation of Workmen’s Compensation Law, 556). The
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trial Judge haa considered the claim for compensation under the 
Act and has come to the conclusion that the claim cannot prevail, 
first, IxM-ause the injuries did not arise out of the employment ; 
and, secondly, even if the injuries did so arise, the deceased was 
guilty of serious and wilful misconduct within the meaning of the 
V I

The provisions of the Act which have to be considered in this 
connection are as follows :—

Sec. 5 (1). If in any employment to which this Act applies jiersonal 
injury by accident arising out of and in the course of the employment is caused 
to a workman, his employer shall, subject as hereinafter mentioned, be liable 
to pay compensation in accordance with the first schedule of this Act. . .

(1) Provided that . .
(c) If it is proved that the injury to a workman is attributable to the 

serious and wilful misconduct or drunkenness of that workman, any com­
pensation claimed in respect of that injury shall be disallowed.

The plaintiff will lie entitled to recover compensation under 
the Act: 1. If she shews that the injuries to the deceased arose1 
out of and in the course of his employment, and, 2. If the defend­
ant fails to prove that the injuries are attributable to the wilful 
and serious misconduct of the deceased.

As to the first requirement the case of /fame* v. Sunnery 
Colliery Co. Ltd., [1912] A.C. 44, is important. The facts were as 
follows:—A boy employed at a colliery noticing that an endless 
rope having a number of empty tubs attached to it was about to 
start for a level where his work was, jumped into the front tub 
with 3 other boys in order to ride to his work, instead of walking 
as he ought to have dont1, and, in the course of his journey, his 
head came in contact with the roof of the mine and he was killed. 
It was a common practice for boys to ride to their work in the 
tubs, but it was expressly forbidden and the prohibition was 
enforced as far as possible. It was held in the House of Lords 
that the death was caused by an added peril to which the de­
ceased by his own conduct exposed himself and not by any peril 
involved by his contract of service.

In the course of his opinion, Karl Loreburn, L.C., said:—
If the tiling he doe* imprudently or disobediently is different in kind 

from anything he was required or expected to do, and also is put outside the 
range of his service by a genuine prohibition, then I should euy that the 
accidental injury did not arise out of his employment.

Lord Atkinson observed:—
The unfortunate deceased in this ease lost his life through the new and 

added peril to which by hig own conduct he exposed himself, not through
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any |x»ril which his contract of service, directly or indirectly, involved or at 
all obliged him to encounter. It was not, therefore, reasonably incidental to 
his employment. That is the crucial test. It has been many times adopted.

And Lord Mersey distinguishes the case from some earlier 
ones:—

It is not as if the case had Iteeti one of emergency where the boy might 
have had a discretion to use the perhaps s|>eedier, although the forbidden, 
means of reaching his destination. Nor is it as if the rule forbidding the act 
was notoriously disobeyed or not enforced. It was disobeyed, no doubt, 
but it was disobeyed surreptitiously and unknown to the employers.

In the ease under consideration the deceased, at the time of 
the accident, remained in the place where he performed the or­
dinary duties of his service, hut he remained there at a time when 
he should have been elsewhere; he remained there in violation 
of the express orders given a short t ime previously by his employer; 
ami he remained there surreptitiously. I can s<*e no difference 
in substance between that situation and the one considered in 
the Homes case, where the deceased instead of remaining as in 
this case within the area of danger moved into that area.

The later cases of Plumb v. Cobden Mills Co., (1914] A.C. 02, 
and Herbert v. Fox, (1916) A.C. 405, are in line with the Hornes 
case. See also Palmer v. Harrods Ltd., (1916), 85 L.J.K.B. 1659.

On the authority of these cases, 1 think the trial Judge is right 
in holding that the plaintiff's action must fail because the accident 
did not arise out of the employment within the meaning of the 
Act.

Again, even if the accident arose out of and in the course of 
the employment, the action would fail by reason of the serious 
and wilful misconduct, within the meaning of the Act, of the 
deceased. The evidence of the defendant and of Cherry shews 
beyond a doubt that the deceased was ordered away from the 
1 toiler and shod while a blast was being shot ; that he wilfully 
and wantonly remained in the shed, without the defendant's 
knowledge, and that the accident is attributable to his own 
conduct. Counsel for appellant argued that the shed was in a 
dangerous position because it was so near the face of the rock. 
This only aggravates the misconduct of the deceased in remaining 
thereafter the order was given to him to move out of the area 
of danger.

The appeal must be dismissed and without costs as the de­
fendant did not apixNir on the argument. Appeal dismissed.
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QUE. • ASCH T. DUFRESNE

C. R. Qurluc Court of Kcview, Maloum, Cannon, and Itclleau, JJ. March 31, 1316.

Alteration op instrcmentb (6 II It 14) - Materiality—Chanoinii name
AFTER ACVErTANTE.

('Iiunging the mum* of tin1 payee, after aeceplance of u draft, without 
tin- accelitor’a newel, ir a material alteration under seo. 145, 146, of the 
I idle of Uxehange Act, R.S.C. UHMi, ch. 110, and voida the hill.

Statement. Appeal liy defendant from the judgment of Letellier, J., in 
favour of the plaintiff, in an action on a hill of exchange. Reversed.

fifty <t Langioin, for defendant, ap|iellant; liureau, Higué <t 
hijoie, for |ilaintifT, respondent.

cannon, j. Cannon, J.:—Plaintiff claims from defendant $350.32, being 
the costs of protest and capital of a hill of exchange dated Mont­
real, June 29, 1914, drawn by the Frisco Soda Water Co., accepted 
by the defendant for $340.25, payable 3 months after date to the 
order of the Frisco Soda Water Co. and transferred by the latter 
to the plaintiff for value.

In defence, the defendant alleged: that on June 29, 1914, the 
Frisco Soda Water Co. drew on him by means of a draft at 3 
months for $340.25 payable to the order of the lm]N-rial Bank of 
Canada, St. Lawrence Boulevard branch ; that on July 0, 1914, 
the defendant accepted this draft at the Three Rivers branch of 
the Bank of Hoehelaga, the said draft living made |iayable to the 
order of the Imperial Bank of Canada, St. Lawrence Boulevard 
branch ; that the draft had liven drawn on the defendant by the 
Frisco Company; that the draft was not to be paid at maturity, 
but that the company was to credit the defendant on the amount 
of the draft with all the empty liottles returned to the company 
up to the maturity of the draft; that these conditions of accept­
ance were known to the Imjierial Bank of Canada; that when the 
draft matured, defendant had returned to the Frisco Soda Water 
Co. iKittles to a greater value than the amount thereof; that after 
the acceptance of the draft by the defendant the same was altered 
ill one of its essential parts: the words “ Imperial Bank of < anada ” 
living replaced by the word "ourselves;” that the Frisco Soda 
Water Co., after having altered the draft in this way, transferred 
it in bad faith to the plaintiff who was aware of these alterations ; 
that the Frisco Sinla Water Co., in conjunction with the plaintiff, 
thus altered the draft materially without the authorisation and
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consent of the defendant ; that the defendant suffers serious pre­
judice as a result of these actions and as a result of the conduct of 
the Frisco Soda Water Co. and the plaintiff.

The evidence discloses the fact that the draft on which the 
suit is taken was sent by the Imperial Bank of Canada, to the 
order of which it was made payable, to Three Hivers for accept­
ance by the defendant; that on July 0, 1914, defendant accepted 
the said draft, payable at the Bank of 1 lochelaga at Three Hivers; 
that after this acceptance, without the knowledge and without the 
consent of the defendant, the drawer of the draft, the Frisco Soda 
Water Co. altered it by striking out the words “Imperial Bank of 
Canada” and by writing oxer them the word “ourselves;” that 
after this alteration the Frisco Soda Water Co. endorsed the draft 
and transferred it for value to the plaintiff.

It is established of record that the draft had txten given by the 
defendant as the price of certain bottles sold by the Frisco Soda 
W ater Co. according to contract tiled of record. This contract 
also establishes the fact that the defendant was entitled to l»e 
credited on the amount of the draft with the value of empties re­
turned to the Frisco Soda Water Co., before maturity, and that 
the Imperial Bank of Canada knew this agreement.

Under the circumstances of the case we are of opinion that 
the alterations to the draft by the Frisco Soda Water Co. after 
acceptance, without the knowledge and without the consent of 
the defendant, by striking out the words “Imperial Bank of Can­
ada,” and replacing these by the word “ourselves, ” is a material 
alteration of this bill of exchange within the meaning of sec. 145 
of the Bills of Kxchange Act, H.S.C. 1900, ch. 119. The altera­
tions enumerated in sec. 140 of the statute are not limitative; 
and in the present cast; the alteration made under these circum­
stances is a material alteration. This alteration according to the 
provisions of sec. 145 of the statute entails the nullity thereof in 
so far as the defendant is concerned.

The action cannot succeed. We are unanimously of opinion 
that the judgment of the Superior Court must lie quashed and 
the action dismissed with costs.

QUE.

C. R.

Dufresne.
j.

Appeal allowed.
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ALTA. STANDARD BANK OF CANADA v. ALBERTA ENGINEERING CO.
S. c. A Hurt a Supreme Court, Scott, Stuort and Heck, JJ. January IS, 1917.

f 1. BlLLS AND NOT EH (§ I C—15)—CONSIDERATION—CANCELLATION OP 
SURETYSHIP.

Tliv nmevllation of a suretysliip contract forms a sufficient considera­
tion for a promissory note.

2. Contracts (j I K —71)—Statute op Frauds--Guaranty note.
A promissory note given as security for the debt of another is not 

within the fourth section of the Statute of Frauds.
3. Guaranty ($ I—7)—Continuing guaranty—Promissory note.

A guaranty rtote executed concurrently with a suretyship contract 
covering future advances, and in substitution of a prior continuing 
guaranty, is intended up to its face amount as continuing security 
for past, present and future indebtedness.

4. Evidence (§ IV J—435)—Stated account—Principal and surety.
An account stated between the principal debtor and creditor is not 

conclusive against nor binding upon the surety.
5. Interest (§ II B—65)—Excessive rate—Bank Act—Interest Act-

An excessive charge of interest in violation of the Bank Act merely 
renders void the stipulation as to the prohibited rate, but does not 
affect the liability for the legal rate under the provisions of the Interest 
Act.

[McHugh v. Union Hank, 10 D.L.R. 562, (1913] A.C. 299, considered).
6. Interest ($ I B—20)—Judicature Act—Just debt—Surety.

The interest allowable upon any just debt under sec. 10(15) of the 
Judicature Act applies also as against sureties.

Statement. Appeal by defendants from the judgment of Simmons, J., 
27 D.L.R. 707. Varied.

H. P. 0. Savary, for defendant.
A. R. MacKay, for respondent.
The judgment of the Court was delivered by

Stuart,j. Stuart, J.:—The appealing defendants Faber and Heeney, 
who were directors of the defendant company, an insolvent and 
in liquidation, had signed on April 14, 1913, a note in favour 
of the bank at five months for the sum of $30,000. Practically 
at the same time they had executed a so-called “contract with 
sureties” which recited that the company was a customer of the 
bank, that the bank had already made or might thereafter make 
to the customer advances upon certain securities, that the bank 
had already taken or might thereafter take, collateral security 
from the customer in respect of its present or future indebtedness 
to the bank, and that the appellants then were or might there­
after by endorsement or otherwise become surety for the repay­
ment of such advances or part thereof. It was by the contract 
agreed that the bank might from time to time make such agree­
ments with the company respecting advances and securities as 
it might think best and might apply all moneys received from
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the company or from such securities uj>on such part of the 
company’s indebtedness to it as it might think best and the 
appellants also agreed that any liability that they were under 
or might thereafter Ik* under ns endorser or otherwise1 ns surety 
for the customer should lx- unaffected by anything done by the 
bank within the scope1 of the agreement.

The defendant Heencv had given an individual note1 to the 
bank for $30,000 at 1 month on March 10, 1913, and had then 
signed the above contract. Falter was away and when he had 
returned, i.e., on April 14, the two appellants signed the second 
note for $30,000 above mentioned and Faber then signerl the 
above contract.

On March 10 the indebtedness of the company to the bank 
was $29,940.91 made up of $28,343.77 in the way of discounts 
of certain demand notes of the insolvent company to which 
invoices shewing the particular indebtedness of certain customers 
of the company for the respective amounts for which the notes 
were given wen1 attached, and an overdraft of $1,003.14. The 
company had previously executed an assigneront to the bank 
of lxx)k accounts and future debts.
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Thc overdraft was subsequently increased to $4,845.40 and 
on June 23, 1913, the company went into liquidation though 
by that time the overdraft was again reduced. The liquidator 
who had been made acquainted with the hank’s claim and the 
securities held by it, which included the general assignment 
of lx>ok debts and accounts, proceeded to collect the outstanding 
accounts of the company and to hand the money over to the 
bank. By this means the indebtedness with the bank was 
reduced to the sum of $14,024.14.

The bank sued the api>enling defendants for this sum and 
were given judgment therefor by Simmons, J., subject to certain 
reductions on account of overcharges for interest which were 
to Ik* settled by a reference if not agreed upon.

The appellants contend that there was no consideration for 
the promissory note. Aside from the circumstance which the 
evidence shews fairly clearly, that it was only because of the 
giving of the note that the company was allowed to issue cheques 
in payment of wages overdue and to have those cheques honoured 
by the bank, it would appear to be also fairly clear, taking the
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appellant’s own statement to lx; true, that at the time of the 
giving of the note certain previous contracts of suretyship were 
cancelled—a statement apparently accepted by the trial Judge— 
that this cancellation in itself would constitute a sufficient con­
sideration for the note.

The appellants advance the further contention that the 
note, having been given as security for the debt of another, 
did not comply with the fourth section of the Statute of Frauds. 
In my opinion this contention was sufficiently answered in the 
reasons gi en by the trial Judge. A promissory note is a special 
form of obligation to which a special law applies. It is true 
that the plaintiffs may have told too much in their statement of 
claim but even if they did 1 think it would have been enough for 
them to have proved the note, given evidence as to what was due 
upon it and unpaid and there rested, at least in so far as the 
mere question of consideration was concerned. But no doubt 
the view expressed in Eedes v. Boys, L.R. 10 Eq. 467, cited by 
the trial Judge is correct, viz: that it lay upon the plaintiffs to 
shew that the note was intended as a continuing security for a 
general balance varying from time to time and in the future 
instead of for a definite sum already fixed. I agree with the view 
of the trial Judge that the plaintiff did establish this. It is true 
that the amount inserted in the note was approximately the 
amount due and owing when Heeney signed the prior note on 
March 10th. But we must take everything that occurred at 
the time of the execution of the note sued upon as throwing 
light upon the intention of the parties. The circumstance that 
the prior note was drawn for a round sum exceeding by $53.09 
the exact amount of the indebtedness at that time is in itself of 
some significance. The exact indebtedness at that time was 
known and could have been inserted in the first note. It was 
also no doubt easy to fix the exact indebtedness on April 14, 
when the note sued upon was signed if it was intended to cover 
that exactly and nothing else. At that time apparently the 
indebtedness exceeded the sum of $30,000 considerably and this 
would point to the conclusion that it was not a mere existing 
indebtedness that was intended to be covered.

But there is much more than that. Concurrently with the 
signing of the note the “contract of sureties” was signed. It 
refers distinctly to possible future advances and future indebted.
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ness of the customer, the insolvent company, and also to the 
appellants Incoming by endowment or otherwise surety for 
the repayment of such advances or part thereof. According to 
the appellants' statement the note was given in substitution for 
a prior guaranty in writing which was itself a continuing security 
although not for so largo an amount. For those reasons 1 think 
the trial Judge was right in holding that the note was intended 
as a continuing security up to its face amount for the indebted­
ness past, present and future of the company to the hank.

Vpon the matter of interest, however, I am. with respect, 
unable to accept the view of the trial Judge It is true that the 
company, the primary debtor, on April 30. 1013. signed the usual 
receipt for cheques and pass Itook at the clow of the month 
and certified that the statement of the condition of their account 
with the bank was correct. It may jierhaps l>e a sound view 
that this constitutes an account stuted Ik*tween the Iwmk ami 
its customer, the primary debtor, so that the principle of McHugh 
v. Union Hank, 10 D.L.R. 502, |1013J A.C. 290 at 310. should 
apply. There might however Ik* something to Ik* said to the 
contrary even as to that. Rut it seems to me unnecessary to 
express an opinion upon that point l>ecause the present case 
is clearly distinguishable.

This is a case, not l>etweon the bank and its customer, but 
l>etwcen the lmnk and the customers, t.f, the primary debtor's, 
sureties.

It is well settled that even a judgment against the principal 
is not binding on the surety. He Kiichin: Ex parte Young, 17 
Ch. D. 068; de Colyar on (Suarantees, 3rd ed.. p. 225. This has 
also I think been quite recently decided in this Court though I 
am unable to refer at present to the case.# I can see no reason 
why an account stated should l>e any more conclusive against 
the surety than a judgment. In Hals., vol. 15, at p. 479, it is said 
that the principal debtor’s admissions of liability do not dis- 
|x*nse with proof by the creditor of the facts admitted.

Even if we were to assume the correctness of the répondent's 
contention that the prior written guarantees given by the appel­
lants were not rescinded by the taking of the note and that the 
general terms of these guarantees still continued there is nothing 
in them which can help the respondent on this point. There is
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indeed an agreement that an account stated and rendered to the 
customer shall l>e binding and conclusive but the* provision is 
that such account stated must l>e signed as correct by some 
duly authorised officer of the bank. The document in question 
l)ears no signature of any officer of the bank at all.

The surety is only liable for such sums as the principal is 
legally liable to pay. In Swan v. Hank of Scotland 10 Bligh (N.S.) 
027, 037 (6 E.R. 231), the facts were that the bank’s claim 
against the principal rested upon certain drafts which in a certain 
respect were in a form which violated a statute. The statute 
rendered such drafts void. The House of Lords held that as 
there was no legal debt due by the principal the sureties for the 
principal were not bound. .See pp. 030 and 037.

I tl .nk therefore that the appellants were not Ixmnd by 
the account stated, if it was such at all, and also were bound 
only for what the bank could, aside from such account stated, 
have collected from the company.

The bank had l>een charging 8% on its advances to the 
company. The Bank Act forbids this. This is a suitable place 
I think to express some surprise that the general managers and 
directors of our banks continue, as they seem to continue, to 
disobey the law of the land.

The t«act situation in regard to interest s perhaps some­
what difficult to decide. The amount sued for was $14,024.14 
and interest from July 31, 1914, at 8%. The principal sum is 
represented by a series of demand notes tearing on the face of 
them a stipulation for interest at 8% without adding the words 
“per annum” which no doubt should l>e implied and without 
indicating till what date the interest should be paid. One 
ixjssible inference, in the absence of any express stipulation, is 
that it was agreed that the interest should be payable only up 
to the date of maturity. Now, it is the rule that a promissory 
note payable on demand is “at maturity” at once and without 
demand or notice. This was decided by Chitty, J., in Francis 
v. Bruce, 44 Ch. I). #31, quoting and following a judgment 
delivered for the Court by Parke, B., in Norton v. Ellam, 2 M. & W. 
461 at 464. .See also Cyc., vol. 7, p. 848.

The decision in McHugh v. Union Bank, supra, was that a 
stipulation to pay 8% was void. That decision, however, left
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open the question whether it was merely the stipulation as to 
the rate alone which was void, or the whole stipulation to pay 
the interest, liecause their lordships there had an admission by 
the appellant that he was bound to pay 5% and it was upon that 
admission that they acted. If the agreement to pay interest at 
all is void then there is no agreement to pay interest and it would 
lx- impossible to apply sec. 2 of the Interest Act which provides 
that where there is an agreement to pay interest but no rate is 
fixed the rate payable shall be 5%. My own view is that it is 
merely the stipulation as to the rate that is void and that there 
still remains an agreement to pay interest so as to make the 
provision of the Interest Act applicable.

But there is still the difficulty that i might, with some reason, 
1m; said that the agreement to pay interest was merely to pay it 
until the maturity of the note which, as we have seen, was at 
maturity forthwith. The cases above cited shew that an action 
could have been brought upon the notes forthwith after their 
execution even without demand or notice to pay. On the other 
hand, it seems to me that, although the notes were “at maturity” 
forthwith, a reasonable interpretation of the words of the note 
would be that interest would l)e paid until the note was paid, 
although, of course, this would not be the ease where a definite 
period of some length was fixed for the maturity of the note. 
Upon this view the company would be liable to pay interest at 
5% until judgment and the sureties would Im> similarly liable.

The same result, I think, should follow' if the view’ just ex­
pressed as to the ]M*riod during which interest was to be paid 
were wrong and if there was no agreement to pay interest for 
any period at all on account of the notes Ix-ing at maturity, 
forthwith. We could then, in my opinion, fall back upon the 
provision contained in sec. 10, suls-sec. 15, of the Judicature 
Ordinance. That section reads :—

In addition to the cases in which interest is by law payable or may be 
by law allowed, the Court may in all cases where in the opinion of the Court 
the payment of a just debt has been improperly withheld and it seems to 
the Court fair and equitable that the party in default should make com­
pensation by the payment of interest, allow interest for such time and at 
such rate as the Court may think right. (Alta. Stats. 1908, ch. 20.)

At first blush it might appear that this provision could only 
l>e applied as against the principal and not as against the sureties
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hut iqxin consideration it would Mem fairly clear that it call lie 
applied also ns against sureties. Upon the moment of default 
by the principal the surety becomes indebted and may be sued 
forthwith. He is then indebted and it is a just debt. But in 
such a case 1 think no mom then the legal rate of 5%, which is 
at most all that could have lieen by strict law collected, aside from 
the Ordinance, from the principal, should be allowed. There is 
the further reason for not allowing a higher rate, that the liank 
itself is to blame for the trouble owing to its open breach of the 
Bank Act.

With regard to the overdrafts the position I think is prac­
tically the same. 1 think the inference may be made from the 
evidence—and in such a case only slight evidence should 1 think 
be sufficient—that the company was to pay interest on its over­
drafts until they were paid back. The rate of 5% will therefore 
be allowed on these as well.

Inasmuch as the larger rate of 8% seems to have been charged 
by the bank upon the indebtedness which the plaintiff treats as 
having been paid off 1 think the appellants are entitled upon the 
reference directed by the trial Judge to go into the whole account 
and to insist that only 5% be allowed throughout and that any 
overpayment of interest that may have lieen charged up should 
lie applied upon the principal of the notes now sued upon. 1 
do not think it possible to give any more specific ruling now as to 
the exact method of calculation and the proper appropriation of 
payments. It may be assumed for the present 1 think that the 
proper principles will be applied.

I think, therefore, the appeal should be allowed so far as 
the rate of interest payable and the scope of the reference is 
concerned but that in other respects the judgment should stand.

There is nothing in the objection to the allowance of the 
sum of 1250 to liquidator as compensation for the collection of 
the Irook accounts. Kven if he were acting merely for the bank 
I think the hank was entitled to deduct the amount as a reason­
able charge for the cost' of collection. But besides this I think 
it was in the interest of the company and the other creditors 
that these accounts should lie collected and applied to the bank's 
claim and that the liquidator should lie treated as having acted 
in his proper capacity, quo liquidator, and as being in that capacity 
entitled to the remuneration.
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A complaint was also made that the contributories of the 
company had not l>een pursued with diligence. But that was 
surely the business of the liquidator and not of the bunk. 1 do 
not see how the bank can be held responsible for any sup]>osed 
neglect in this regard of the liquidator.

As the api>ellants have succivded only upon a minor point 
in the appeal which will involve only a comparatively email 
sum 1 think there should l>e no costs of the appeal. The costs 
of the reference should be in the discretion of a Judge.

Appeal a Hatred in part.

SUSSEX v ÆTNA LIFE ASSURANCE CO.
Ontario Suprente Court. Apellate Divisant. Meredith. C.J.O.. Mar! arm. Magee.

Hodyin*. and Ferguson. .1,1. January 9. 1917.

Insvhanvk (§ III (i—150)—Reinhtatemknt ok policy--“Inkvrahility."
A condition in si life insurance |«olic>- that the risk shall cease if any 

premiums after the first shall not In- paid, but that it may Is- re-instated 
upon payment of arrears and proof of insurability, entitles the insured to 
reinstatement at the original rate, not on changed terms.

Appeal by défendents from the judgment of Lennox J. in an 
action by James E. Sussex for a declaration of the validity of a 
life assurance policy issued by the defendants. Affirmed.

Lennox, J.:—This action is brought to liavc it declared 
that a policy of life insurance issued by the defendants 
to the plaintiff on the 24th March, 1914, is a valid 
and subsisting security, or that the plaintiff is entitled to have 
the policy reinstated under the 14th condition thereof, and for 
an order directing the defendants to reinstate the policy.

The insurance is for $3,000, payable to the plaintiff’s mother 
at his death. The plaintiff agreed to pay twenty consecutive annual 
premiums of $80.04 each, in advance, and he paid the first and 
second premiums. The third annual premium fell due on the 21st 
March, 1916, and was not paid, nor was it paid or tendered within 
the thirty-one days' grace allowed for payment of premiums ujion 
the day stipulated for payment thereof. On the 25th April. 
1916, the plaintiff mailed his cheque for $80.04 to the defendants’ 
agents in Toronto. This was refused and returned.

Condition 5 of the policy provides: “This policy shall not 
take effect until the first premium hereon shall have been actually 
paid during the good health of the insured, a receipt for which pay­
ment shall be the delivery of the policy. If any subsequent pre-
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inium bo not paid when due, then this policy shall cease, subject 
to the values and privileges hereinafter described, except that a 
grace of thirty-one days, during which time the policy remains in 
full force, will be allowed for the payment of any premium after 
the first, provided that with the payment of such premium interest 
at the rate of six per cent, per annum is also paid thereon for the 
days of grace taken ; but for any reckoning herein named the time 
when a premium Incomes due shall be the day stipulated therefor 
without grace.”

It is evident that the plaintiff has not a direct right to have 
the policy continued or reinstated by reason of forwarding his 
cheque as above stated, under the provisions of this condition, 
for the double reason that the thirty-one days’ grace had then 
expired, and that he did not add interest as provided for; but 
I shall have occasion later on to refer specifically to the precise 
wording of this condition, in discussing the defendants'contention 
that by default in payment the policy ipso facto became null and 
void to all intents and purposes—in fact ceased to exist.

There was evidence given with a view of excusing the plain­
tiff's default, and evidence to shew that he was without excuse, but 
I do not think it matters either way; the plaintiff failed to comply 
with the terms of his policy as to periodical payments, and the 
only question is, is the plaintiff entitled to have the policy rein­
stated by reason of condition 14 of the policy?

Condition 14 is as follows: “Within five years after default in 
payment of premium, unless a cash surrender value has been 
paid for the policy or the extension period lias expired, or if this 
policy has not been surrendered, it may be reinstated upon evi­
dence of insurability satisfactory to the company and by payment 
of arrears of premiums with interest at the rate of six per cent, per 
annum, and by reinstatement of whatever indebtedness to the com­
pany existed hereon at the date of default, with interest from that 
date. ”

At the time the insurance was effected, the plaintiff was a 
commercial traveller. He has since become a soldier, and liable 
to be called to active service in Europe in the present war, if in 
fact he has not already gone to the front.

Condition 6 provides that the policy, endorsements thereon, 
and the application, constitute the entire contract between the 
parties.
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Condition 7 states: “This policy contains no restrictions re­
garding change of occupation, residence, travel, or service in the 
militia or army or navy in time of war or in time of peace; but, if 
the insured shall commit suicide within one year from the date 
hereof, while sane or insane, this policy shall be null and void.”

The defendants are willing to continue the insurance, but only 
upon the condition “that, should the insured go into any military 
or naval service outside of the Dominion of Canada, he, or some 
one on his behalf, shall notify the company, and, within ninety 
days from so engaging, and annually thereafter, slia.ll pay to tin- 
company an extra premium of $50 per thousand of insurance, and 
that otherwise the said policy shall become and be null and void 
except for the cash surrender value existing at the time of engaging 
in such service;” and contend that condition 11 is binding only 
as tt) a policy upon which at least three years’ annual premiums 
have been paid. They rely upon conditions 9 ami 12 and table 
A of the policy as modifying and limiting the generality of tin- 
language of condition 14, and particularly that there is no “cash 
surrender value” or “extended time insurance;” for fourteen 
years and two hundred and eighty-six days.

It is quite clear from the company’s proposal above set out, 
and is bluntly admitted by Mr. Parkinson, the company’s manager 
for Western Ontario, tliat the real difficulty or cause of dispute 
is not the delay in payment, but the necessity of readjusting 
methods by reason of the unforeseen burdens imposed upon insur­
ance companies by the daily casualty lists of the war. In conse­
quence of this, this company adopted new rules—an altered inter­
pretation of their contract in fact—after the making of this con­
tract and after the war, to wit, on the 1st September, 1915. It is 
not shewn that notice of the change was given to the holders ot 
current policies. I am not wedded to any general rule of inter­
pretation, but all the same it is right to keep in mind that the 
language of the policy is the language of the company; tliat the 
plaintiff, like thousands of others similarly situated, entered the 
service of the country upon the faith of it; and, without saying that 
it is therefore to be construed unfavourably or favourably to its 
author, it is plainly right that the generality of the language of 
condition 14 should not be narrowed or cut down, or the express 
provisions of condition 7, in effect, abrogated, unless there is 
clear notice to the insured, somewhere upon the face of the policy,
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ONT* that the undertaking of the company by condition 14 is to be
s. ( '. read in a more limited sense than the prima facie meaning of its

Si hskx language would import.
Section 71 of the Insurance Act, R.S.C. 1900, ch. 34, enacts: 

Like “No condition, stipulation, or proviso modifying or impairing the
A»™ ej'feot of any policy or certificate of life insurance . . . shall

be good or valid unless such condition, stipulation or proviso is 
set out in full on the face or back of the policy. ”

Evidence was given, subject to objection, of the practice of 
some other companies, adopted since the war, under somewhat 
similar policy conditions. I have not examined into whether the 
analogy is close or not. Upon consideration, I am of opinion that 
the statements of these witnesses arc irrelevant and inadmissible, 
and that the issue here must be determined by interpretation of 
the policy alone, construed in the light of its own circumstances, 
of course, in so far is they afford any aid.

I entertain no doubt as to the meaning of the term “insurabil­
ity. ” The letter of the defendants' solicitors to Mr. Flock and his 
reply, put in as exhibit 11, in no way affect the question ; “ proof of 
insurability, ” in condition 14, means that the insured, at the time 
of application for reinstatement, is a proper risk for insurance 
upon the basis of the original contract, and the condition of the 
health <>f the insured is the only matter to which I can think it 
could apply in this case; and, at all events, it is the only matter to 
whi t it did in fact apply, upon the circumstances here. If the 
p- y had excepted the risks incident to warfare, the insured, hav- 

-L become a soldier, would not be eligible for insurance without 
the consent of the company, and so would lack the quality of 
“ insurability ” and the right to reinstatement, but the policy 
itself determines this point against the defendants.

I give no weight to the argument, somewhat faintly urged, 
that the evidence of insurability is to be “satisfactory to the com­
pany;” the provision is not a contract that the company is to be 
allowed to be arbitrary or unreasonable. The plaintiff furnished 
proof of good health by the certificate of the doctor who originally 
examined him—Dr. Drake says, “This is to certify that I have 
this day carefully examined the above J. E. Sussex and find him 
in perfect health and an A No. 1 risk for life insurance as in pre­
vious examination on 9th May, 1914”—tendered the overdue
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I premium witli interest at six per cent., and offered to furnish any 
further proof of insurability required. The defendants did not at •< < 
the time dispute the sufficiency of the proof or tender, nor since svsskx 
or at the trial claim that the tender or proof was insufficient or 
defective, if as a matter of contract the plaintiff comes within the i.ikk 
provisions of condition 14. The clear-cut issue was and is the Xse,(*|VN, K 
interpretation of this condition.

I caimot accc*de to the argument tliat by default the policy 
became null and void—“ceased to exist for any purpose*—as 
was strenuously urg<*d by Mr. White, for the reason that the con­
tract does not so provide, but plainly provides to the contrary.
Payment of the first premium is expressly made a condition pre­
cedent to the policy taking effect. It is not so as to other pre­
miums. Condition 5: “If any subw/uent premium be not paid 
when due, then this policy shall cease, subject to the values and 
privileges hereinafter descril>ed . . . but for any reckoning
herein named the time when a premium becomes due shall Ik* the 
day herein stipulated therefor without grace.”

It conduces to clearness to eliminate consideration of the ex­
ception as to days of grace, and this consideration should be 
eliminated, as the plaintiff did not avail himself of this exception; 
and, if he liad, there would be no action.

I liave it then that the policy censed on the 21st March, 191G,
“subject to . . . privileges hereinafter described,” and “the 
reckoning” is from the 21st March, and not from the expiry of 
thirty-one days thereafter. The termination of the policy by 
failure to pay any premium, except the first, is subject to manv 
“privileges,” one of the most important of which is the one pro­
vided for by condition 14, and the one claimed in this action. It 
is entirely distinct from the right to a loan under condition 9, 
or temporary insurance, a paid-up policy, or cash surrender value, 
provided for by conditions 12 and 13 and Table A.; all providing 
for the doing of something by the company upon the basis of 
what the insured has already done—an executed contract pro 
tanto on the part of the insured, and totally excluding the appli­
cation of condition 14 if the policy has been surrendered or ex­
changed for a paid-up policy, or a surrender value has been paid.
These exceptions, and also if “the extension period has expired,* 
are set out in condition 14. Why should I read into it something 
that is not there — that the extension period has expired where
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there is no extension period, albeit it might have been prudent or 
proper for the defendants to have worded this condition to meet 
such a contingency?

The argument founded upon an extended time insurance for 
four years and two hundred and eighty-six days, after three 
yearly regular payments, is fallacious—it is more than that 
that works against the defendants. If the plaintiff had made 
three annual payments and failed to pay the fourth, and 
delayed making application for four years and two hundred 
and eighty-seven days, “the extended period" would have 
been exceeded by a day; and, although there would yet be 
one year and seventy-eight days of the five years, after default, 
unexpired, he could not claim reinstatement. Why? Because, 
whether of purpose or by accident, this is provided for—it is 
then a case where there ts an extension period and “ the extension 
period lias expired." A curious result perhaps—1 am not con­
cerned in results—but it is not without compensations, for in 
such case the plaintiff would have the privilege of conditions 9 
and 12, not open to him in the circumstances of this case.

This all emphasises, as 1 said, that Mr. White's argument is 
not well supported and does not work out. It may be that the 
limitation claimed could very properly liave been inserted, anil 1 
express no opinion as to this, but as a matter of interpretation the 
quest ion is only: “Is it so nominated in the bond?" This need 
not necessarily be provided for in express terms. That the con­
dition for reinstatement does contain limitations and exceptions 
is certainly some evidence tluit others not mentioned are not ex­
cluded from its provisions. Condition 5 and the privileges it 
secures apply to a default in payment of any premium except the 
first, and, by condition 14, within five years after default in pay­
ment of (a?) premium, unless a cash value lias been paid for tin 
policy or the extension period has expired, or if the policy has not 
been surrendered, it may be reinstated.

This again primA facie means any premium except the first. 
Where in this condition or elsewhere is there a provision limiting 
this plaintiff's right of reinstatement to defaults in respect of the 
fourth or subsequent annual premiums only? “I cannot find it; 
’tis not in the bond." The disjunctive “or” affords another 
weighty argument against the defendants' contention, but I will 
not pursue it.
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I am of opinion that the plaintiff is entitled to have the policy 
reinstated. There will be judgment declaring that he is so cut it led, 
and directing and ordering that the defendant company reinstate 
it upon payment or tender of $80.04, with interest thereon at six 
per cent, per annum from the 21st March last to the date of the 
tender already made and delivery of the certificate of Dr. Drake 
hereinbefore referred to, and for payment of costs by the de­
fendants.

H. S. White, for appellants
E. W. M. Flock, for plaintiff, respondent,
The judgment of the Court was delivered by 
Meredith, C. J. O. :—Mr. White has argued this case with 

his usual ability and fairness, and we think that nothing 
would be gained by further consideration of it. The sole question 
is as to the meaning of clause 14 of the policy. It provides that : 
“Within five years after default in payment of premium, unless a 
cash surrender value has been paid for the policy or the extension 
period has expired, or if this policy has not lx*en surrendered, it 
may be reinstated u]>on evidence of insurability satisfactory to the 
company and by payment of arrears of premiums with interest 
at the rate of six per cent. per annum, and by reinstatement of 
whatever indebtedness to the company existed hereon at the date 
of default, with interest from that date. ”

The insured failed to make payment of tin- premium of 1910 
upon the due date or within the thirty-one days of grace that were 
allowed, but upon the 25th April he furnished the apjjellants with 
proof that he was in good health, to which proof they made no 
objection. As Mr. White has told us, he tendered the amount 
of the premium, and there was no indebtedness upon the policy, 
and, unless something more is required by the clause, the case is 
brought within it.

Now* Mr. White argues that it would be unreasonable that a 
man who had been insured for only two years should be in a better 
position than a man who had been insured for three years, and was 
entitled to certain Ixmcfits under an earlier provision of the policy. 
That argument does not at all impress me; the language of the 
clause, apart from any obscurity as to the meaning of the word 
“insurability,” is in plain English.

What does “insurability” mean? Mr. White conceded—at
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all events it is the case—that in any contract of this kind the 
language used is to be taken most strongly against the insurer. 
Now the argument is that “insurability" means not only that the 
insured must have an interest in the life, and that the life is a good 
life, but also that he shall shew that it is one that should be insured 
by the company at the rate at which the policy was effected. That 
seems to me to read into this condition something that is not 
there.

The provision is that the policy is to be reinstated. What 
would be done according to Mr. White’s statement would be to 
issue an entirely new policy insuring the respondent at a different 
and higher rate. If that is what was intended to be provided, 
the intention should have been clearly expressed. Not only has 
that not been done, but it seems to us that the clause is susceptible 
only of the interpretation which the trial Judge has put upon it, 
and that all that was required to entitle the respondent to have his 
policy reinstated was to pay or tender the overdue premium with 
interest and furnish proof that he liad an insurable interest in his 
life and was in good health; and that he has done.

The appeal fails and must lie dismissed with costs.
Appeal dismissed.

ALTA.

S. C.

REX v. EMERY.

Alberta Supreme Court, Appellate Division, Scott, Stuart, Heck and 
Walsh, JJ„ November 3, 1916.

1. Certiorari (8 I A—9)—Power to look at depositions taken dy
MAGISTRATE AND CERTIFIED UNDER THE CODE.

The general power of suiiervision of inferior Courts by certiorari 
process includes the right to look at the depositions taken before the 
convicting magistrate on a summary trial under Part XVI. of the 
Criminal Code and authenticated so as to become in effect a part of the 
record, to ascertain whether there is any evidence to sup|H>rt the con­
viction; and if there is none to order the conviction to be quashed.

\l{. v. Carter (1916). 28D.L It 606, 29 Can. Cr. Cas. 51, and It. v. Walsh. 
29 N.S.R. 521, not followed; King v. Maltony, [19101 2 Irish It. 695. 
Beg. v. Holton, 1 Q.U. 0<i, and Colonial Bank v. IPillon, L.R. 5 P.C. 
417, distinguished.]

2. Indictment, information and complaint (§ II G— 60)—Charge of
OFFENCE AM BETWEEN CERTAIN DATES.

An information charging the keeping of a disorderly house between 
certain dates, the hist which was the date of the information, excludes 
the latter date and, nemblc, also the first date mentioned.

[Ex parte Wilson, 14 Can. Cr. Cas. 32, referred to.]
3. Costs (§ 1—12)— Awarding on conviction upon summary trial.

It is for the magistrate or other official holding a summary trial under 
Part XVI. of the Code to fix the costs imposed upon a conviction, the 
tariff of costs provided for summary conviction proceedings under 
Part XV. being excluded from operation under Part XVI. by virtue of
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Code see. 798: and the Court will not interfere on certiorari with the 
amount awarded if they are fixed within reason ami are not shewn to 
include anything which ought not to have been included.

(See also Ex parte Cronkhite (1910), 26 Can. Cr. Cas. 224, 44 X.B.R. 70.] 
4. Disorderly hovse (§ I—15)—Offence of keeping—Evidence.

Ex'idenee that the woman keeping the house and another woman living 
with her had together offered to have illicit sexual intercourse with two 
men for a consideration will support a magistrate’s conviction against 
the former for keeping a bawdy house, although there was no other 
evidence of bad repute.

Appeal from an order of Ives, J., dismissing a motion for 
certiorari to quash a conviction.

H. H. Parlee, K.C., for Crown.
J. McK. Cameron, for appellant.
Scott, J.:—I agree with Beck, J., in his conclusion that upon 

certiorari a Judge of this Court is entitled to look at the evidence 
given Ixifore the convicting justice in order to ascertain whether 
it is sufficient to sustain the conviction and that if it is not sufficient 
the conviction should he quashed.

Reg. v. Bolton, 1 Q.B. 66, and Colonial Bank of Australasia 
v. Wilton, L.R. 5 P.C. 417, which followed it, are relied upon hv 
counsel for the Crown as holding the contrary, but in my opinion 
the view expressed by Cockbum, C.J., and Mcllor and Shee, JJ., 
in Ex ixirte Vaughan, L.R. 2 Q.B. 114, that Reg. v. Bolton was 
not intended to apply to cases where then; was no evidence to 
support the conviction, is the correct view.

Rex v. Smith, 8 Term R. 588, and Rex v. Chandler, 14 Last 
267, are cases where convictions were (plashed by the Court of 
King’s Bench upon that ground. In Rex v. Crisp, 7 Hast 389, 
the Court refused to quash the conviction as the Court was of 
opinion tliat there was sufficient evidence to sustain, but Ixird 
Ellenborough plainly intimated in his reasons for judgment 
that, if it had not been sufficient, the conviction would have been 
quashed. It is true that the reports of these cases do not shew 
that the convictions were brought before the Court by certiorari 
but I cannot find that at the time they were decided there was any 
other way of bringing convictions before the Court. It was not 
until 20 or 21 Viet. ch. 43 that provision.was made for the stating 
of cases by justices.

In Re Trepanier, 12 Can. 8.C.R. 111, at 128, Strong, J., 
expressed the view that Courts in Canada having the powers and 
jurisdiction of the Court of Queen's Bench in England are not 
exceeding their jurisdiction in looking at the evidence regularly
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before them to nee if then- is any evidence to support the con­
viction, and, in the absence of such evidence, to quash it and that, 
in doing so, the Courts undoubtedly exercise a well established 
jurisdiction.

The defendant was cliarged that she, between February 1st 
and 25th, 1916, at . . . Ave. E., Calgary, did keep a disorderly 
house, to wit : a common bawdy-house, contrary to sec. 228 of 
the Criminal Code, and was convicted of the offence charged.

One of the objections to the conviction is that as the informa­
tion was laid On February 25, being the last day of the period 
therein named, the conviction is for an offence committed after 
the laying of the information.

In my opinion the charge does not include an offence com­
mitted either on the 1st or 25th day of February as one committed 
on either of those dates would not be committed between those 
dates (see Reg. v. Fisher, 8 Car. & P. 612, and Cyc., vol. 5, p. 684).

Another objection is that the conviction adjudges the payment 
of excessive and illegal costs.

I concur in the view expressed bv Beck, J., that the costs 
imposed are not unreasonable or in excess of those authorised 
to be imposed.

The remaining objection relied upon is that there is not 
sufficient evidence to sustain the conviction.

The evidence implicating the defendant is set out by Beck, 
J., in his reasons for judgment, with "the exception that while 
the two men, Jared and Flavo, the defendant and her servant, 
the white woman, were together in a room the two latter offered 
to go to bed with them for $15 each.

I cannot accept the conclusion reached by Beck, J., that this 
evidence is not sufficient to sustain the conviction. I cannot 
distinguish this case from that of Rex v. James, 25 Can. Cr. Cas. 
23, 25 D.L.R. 476, 9 A.L.R* 66, referred to by him, which is a 
judgment of this Court. To my mind the evidence in this case 
is much stronger against the defendant than it was against the 
defendant in that case. That was a rase where one woman only 
solicited a detective to liave connection with her. In this case 
two women living in the same building, one of them being the 
owner of the premises, together invited men to come to the 
premises for the purpose of having illicit intercourse with them
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and these offered to have such connection with them for money. 
The surrounding circumstances in each case are not unlike. 
It is true that in the James case there was evidence that other 
men were seen late at night being admitted into the tailor shop 
in the rear of which the defendant had her room but it was not 
shewn tliat they were resorting there for the purpose of having 
illicit intercourse with her.

I would dismiss the appeal.
Walsii, J., concurred.
Stuart, J. :—In my opinion both lieq. v. Bolton, 1 Q.B. 66, 

and the Colonial Bank of Australa ia v. Willan, L.R. 5 P.C. 417, 
have been seriously misunderstood.

It is a fully accepted rule laid down I think by Lord Halsbury 
in a recent case that no case is authority for anything but what 
it actually decides. Take the* latter case first. There was 
established by statute in Victoria a Court of Mint's. A Judge 
of that Court had under the authority of the statute made an 
order winding up a mining company. The Supreme Court of 
Victoria had brought the order up on a writ of certiorari and had 
quashed it. The petitioning creditors appealed to the Judicial 
Committee. In delivering the judgment of the Judicial Com­
mittee Sir James W. Colville said:—

“Their Lordships understand the final judgment of that Court 
(The Supreme Court of Victoria which had quashed the order) 
to state that the Judge of the Court of Mines who made it had 
acted without jurisdiction ami that he had been misled into 
doing so by the fraud of the petitioning creditors. The question 
upon this appeal is whether the materials before the Court justified 
either conclusion. And as these two points, w’ant of jurisdiction 
in the Judge and fraud in the party procuring the order, arc 
essentially distinct it will lx; well to consider them separately.”

Their lordships then proceeded to deal with both questions 
and decided that the Judge of the Court of Mines had jurisdiction 
to make the winding-up order and that there had lx*en no fraud 
established. At page 446 the judgment says:—

“The order then was one made by a competent Judge; shewing 
on the face of it that every requirement of the statute under 
which it was made had been complied with ; ordering tliat which 
the Judge on proper grounds had power to order; and containing
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an express adjudication upon a fact which though essential to 
the order the Judge was both competent and Ixmnd to decide, 
namely, that the sum claimed to lx* due to the petitioning creditors 
was then due to them from the mining company. Nor can it 
be mid that there was no evidence to support this finding since the 
affidavit filed in support of the petition distinctly swears to the debt. 
This being so, it seems to follow that the Supreme Court could 
only arrive at the opposite conclusion upon a retrial of the question 
of the petitioning creditors’ debt and that upon evidence which 
was not before the inferior Court. To do this and to quash the 
order upon a conclusion thus drawn is clearly contrary to the 
principles established by Reg. v. liolton, 1 Q.B. GO, and that 
class of cases.”

I am with much respect quite unable to understand how such 
a decision can lx* treated as deciding that upon certiorari a Court 
will not look at the evidence to see if there is any evidence at all 
to support a conviction by a magistrate for a crime. As a matter 
of fact'the report of the case clearly shews that affidavits were 
presented to the Supreme Court of Victoria for the purpose of 
shewing that the debt did not legally exist and the whole question 
of the existence or non-existence of the debt was threshed out on 
affidavits before the Supreme Court which ventured to decide 
upon the strength of them tliat there really was no debt due 
and that therefore there was no jurisdiction in the Judge of the 
Court of Mines to make the order winding-up. What the Judicial 
Committee decided was that that sort of procedure was improper 
on certiorari, that the Judge of the Court of Mines had tried the 
question whether there was a debt or not and his decision was 
conclusive. There was no suggestion at all that there was no 
evidence before the Judge of the Court of Mines of the existence 
of a debt. On the contrary, as shewn by the judgment of the 
Judicial Committee, there was clear evidence by affidavit before 
the Judge of the Court of Mines that the company was indebted. 
What Mr. Benjamin, counsel for the respondents before the 
Judicial Committee, argued was this (at p. 433): “No Court of 
inferior jurisdiction can establish its jurisdiction by proceeding 
on an assumed fact which is not a fact,” and that there was really 
no debt because the evidence of the affidavits before the Supreme 
Court shewed that there was none. The Judicial Committee 
following Reg. v. Bolton, supra, said such a course of inquiry
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upon certiorari was not permissible but they pointed out, I repeat, 
that the Judge of the Court of Mines had evidence of the debt 
before him in the shape of an affidavit.

Key. v. Bolton, 1 Q.B. 66, which was not a conviction for a 
crime, was a case where the defendant in order to quash an order 
of two justices that he give up possession of a parish house which 
he had occupied as a pauper, also filed affidavits setting forth 
evidence not adduced before the magistrates. Affidavits were 
filed in answer contradicting these allegations. The actual 
evidence however given before the magistrates was also returned 
but in what shape or with what authentication does not appear. 
Even the Crown, by Sir J. Campbell, A.G., merely took the 
ground that the case must stand upon the evidence given before 
the magistrates. He said “if there is a scintilla of evidence on 
which the justices could proceed the conclusion to which they 
in their discretion have come is binding.” Lord Denman, C.J., 
said in his judgment :—

“Two points were made in support of the order; the first 
that the proceedings all being regular on the face of them and 
disclosing a case within the Jurisdiction of the magistrates the 
Court could not look at affidavits for the purpose of impeaching 
their decision; the second that even if those affidavits were looked 
at the case would be found to be one of conflicting evidence in 
which there was muc1 to support the conclusion to which the 
magistrates had arrived.”

It seems clear to me from perusal of the whole judgment 
that the matter decided was that affidavits adducing new evidence 
on the merits could not be received. That was really what 
defendant tried to do. The evidence is set forth in the report 
and it is clear that there was sufficient evidence for the magistrates 
to act on. The Court did not really discuss that question at all. 
What they rejected was the affidavits giving new evidence on 
the merits, and it was just for this reason that the case was made 
so much of a precedent to follow in the Willan case, W'here the 
same thing was attempted. The defendant’s counsel did indeed 
argue that there was not a scintilla of evidence but it is clear I 
think that that point wras disregarded, not because it would not 
have been good if according to the real fact, but because there 
was in fact evidence upon which the magistrates were justified
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in acting. The struggle in the case was not over that point at 
all. It was over the admission of new evidence by affidavits 
before the SUlterior Court. I think Cockbum, C.J., in Ex parte 
Vaughan, L.R. 2 Q.B. 114, correctly states the result of Reg. v. 
Holton, 1 Q.B. (iti. He saiil at page 117:—

“It was there decided that where the question was one of 
fact for the justices and evidence was given on one side and on 
the other, the derision of the justices was final: and I think it 
is upon the principle upon which that rase was decided tliat we 
ought to proeeed when called upon to review the decision of 
justices.”

That there was in fact sufficient evidence in Reg. v. Bolton 
is admitted by Gibson, J., in the Irish case of King v. Mahony, 
[1910] 2 Ir. R. 695, in a judgment where he takes the view that 
the Court cannot look at the evidence. In the argument in 
that case Lush, J., is stated to have said in Osgood v. Nelson. 
10 B. & S. 119, 20 L.T. 958, 17 W.R. 895.*

“The decision in Reg. v. Bolton supposes that evidence was 
given to the Justices of the Peace which if true would support the 
charge."

The report referred to is 10 Best and Smith, not available 
here, and I cannot find the remark in any other report of the 
case of Osgood v. Nelson. The other reports do not disclose a 
certiorari case at all.

The case of King v. Mahony, supra, contains perhaps the most 
exhaustive anil enlightening discussion of the matter that is to 
be found in the reports. The Court there again took what I 
am satisfied is an erroneous view f the actual decisions in Keg. 
v. Bolton, 1 Q.B. 66, and Colonial Bank of Australasia v. Willan, 
L.R. 5 P.C. 417. Besides, the whole argument of Lord O’Brien. 
C.J., is devoted to an attack upon the theory that where there 
is no evidence to support the conviction there is an absence 
of jurisdiction. I should have thought, but for the opinion of 
Pâlies, C.B., that less argument would have been necessary. 
But the idea that it does affect jurisdiction seems to have per­
meated a great deal of the discussion of the matter. There is 
no doubt in my mind that the idea is a completely erroneous one.

*Osgood v. Nelson, 10 B. & S. 119, was affirmed on appeal, 41 L.J.Q.K 
329. L.R. 5 H.L. 630.
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Lord O’Brien deals as follows with Rex v. Smith, apparently 
admitting, as I think must 1* the case, that the matter had l>oen 
brought up on certiorari. He said: “No doubt in R. v. Smith, 
8 Term. R. 588, a conviction was quashed because the evidence 
did not support a material paît of the information. There was 
not one word said as to jurisdiction or the want of it either upon 
the argument or in Lord Kenyon’s judgment. The evidence was 
embodied in the conviction; and the Court looking down at the 
conviction and seeing the evidence and ]X‘rceiving that the 
evidence which they saw on the face of the conviction did not 
warrant that conviction detected error on the fact1 of the proceed­
ings and accordingly quashed the conviction not for want of 
jurisdiction on the part of the magistrate1, to which the members 
of the Court made no reference whatever, but Ix-cause the evidence 
which they saw did not warrant a conviction. That case1 was 
simply a miscarriage within the juriselictiem because there* was 
error on the face of the proceedings, the evielence being set out 
and not warranting conviction."

One should compare with this the1 worels of I»rel Cairns in 
Overseers of the Poor of Walsall v. London and N.W. R. Co., 4 
App. Cas. 30 at 40. This case1 suggested the following passage- 
in Lord O’Brien’s jueigment :—

“But to my mind it is plain that independently of the question 
of jurisdiction, convictions anel oreters were* quashed uneler the 
wide supervising powe*r of the1 Queen’s Be-ne-h when e-rror appeare-el 
on the face of the conviction or oreler by re-asem of the evielence1 
that appeared there not warranting the1 conclusion arrivée! at. 
Proee‘eeling by certiorari is not at all exclusively connected with 
cases of jurisdiction or its absence. It is simply a method of 
bringing the proceedings of inferior Courts into the Queen’s Bench, 
and when the evidence was incorporated with the conviction 
they were of the nature of speaking orders that might be quashed 
by the Queen’s Bench if there was no evidence to support the 
averments in the information."

The extent to which the question of jurisdiction or no juris­
diction has Ix-come involved in, and has, I think, obscured the 
matter can be seen from the two cases cited by Lord Denman in 
Reg. v. Bolton, and which Lord O’Brien in King v. Mahony, 
stated to be the cases upon which Reg. v. Bolton rested. These 
are Brittain v. Kinnaird, 1 B. & B. 432, and Cave v. Mountain, 1
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Man. & 0. 257. The citations made by Lord Denman from 
those cases lioth refer to the question of jurisdiction.

At p. 717 Lord O’Brien said:—
“The conviction or order here does not expressly nor in my 

opinion impliedly incorjiorate, emlsxly, the evidence ; nor was 
there any obligation on the magistrate to emlxxly it in his order.”

That this circumstance was of controlling importance in the 
decision of King v. Mahony, [1910] 2 Irish R. 695, is, I think, 
clear from a careful perusal of the elaborate judgments delivered. 
Lord O’Brien quotes lord Campbell in (Jetwood’t case, 2 T.R. 
285, as follows:—

“It was always common in Acts to deprive the person con­
victed of the opportunity of cavilling at the evidence by giving 
a form of conviction which did not require it to be set out.”

And at p. 718 Lord O’Brien goes on to say:—
“What is the record here? Of what does it consist? Of a 

statement of the cliarge which ex concetti«, ex hypothesi, is adequate 
and correct; of the adjudication of guilt and of the imposition 
of the penalty warranted by law. There is no error on the fare 
of the record.”

Pâlies, C.B., took the view that absence of any evidence to 
support the conviction constituted absence of jurisdiction but 
although there was admittedly such absence of evidence he 
sustained the conviction on the ground stated in the following 
words (p. 726):—

“ I am therefore of opinion tliat where a statute authorises a 
form of conviction which does not state or refer to the evidence 
upon which it is founded and does not impose an obligation upon 
the justice to record it such evidence is not examinable upon 
certiorari; that is the present case.”

Gibson, J., delivered a very long and exhaustive judgment. 
He deals with the history of the matter and speaks, at p. 732, of 
the Court only examining the evidence if it was set out in the 
conviction and cites Hex v. Smith, 8 Term R. 588. At page 733 
he said: “The reason the Court required the evidence to Is' 
stated was by making it part of the record, to bring it within the 
cognisance of the Court and enable the Court if the evidence 
was insufficient to quash the conviction as manifestly erroneous." 
See for an example of this, Rex v. Killet, 4 Barr. 2063.

Gibson, J., speaks of the struggle between the Parliament



33 D.LJL] Dominion Law 1< worts. 50.')

and the Courte, the former trying to keep the Courts away from 
examining evidence, the latter ingeniously trying to discover 
defects because of their dislike of inferior jurisdictions. He 
refers to the prescribing of general forms of conviction without 
evidence as being found to l>e at last a successful remedy and he 
says:—

“There has been no cast1 in England where such a form com­
plying with the statutory requirements has been quaahed for 
error lying behind it whet her insufficiency of evidence or other­
wise.”
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It is quite clear from these observations and from what 
Gibson, J., says on pages 736 and 737 that there was in King v. 
Mahony, [1910) 2 Irish R. 695, no statutory requirement that the 
evidence should either be set forth in the conviction or certified 
as a matter of record at all. He speaks of the Petty Sessions 
Act merely requiring a note of the evidence to lx* taken if asked 
for, and says: “The note cannot be incorporated in the record. 
It is not signed by the witness ... it could lx* contradicted 
or corrected, which evidence expressly made part of the record 
under the old system could not have been, . . . .Such note 
differs altogether from the evidence set out in such a cast1 as 
R. v. Smith, 8 Term It. 588, wiiere the conviction was signed and 
sealed by the Justices who collectively authenticated tin1 evidence 
as part of the record.”

The actual conviction in King v. Mahony, [1910] 2 Irish It. 
695, was not under the Petty Sessions Act but under the Dublin 
Act, 5 & 6 Viet. ch. 24, which simply provides a general form of 
conviction- and contains not the slightest reference to depositions 
or to the maimer of taking them down or certifying them. Dodd, 
J., at page 750, said: “The principle I understand to be this— 
where the legislature prescribes a form of conviction which does 
not require the evidence to be stated, whether the statute takes 
away or does not take away certiorari, and where there is nothing 
in the statutes which regulates the procedure, either by expressed 
provision or by necessary intendment to moke depositions or a note 
of evidence part of the record, this Court cannot on certiorari inquire 
whether the facts proved warranted the conviction.”

He goes on, on page 751, to observe that a mere note, under 
the Petty Sessions Act, of the evidence to lx* made only on request, 
is not according to his view, though the question was not fully
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argued, by necessary intendment made part of the record so as 
to be examinable by the Court on certiorari.

Now, as 1 have said, I think Kin§ v. Mahony, [1910] 2 Irish It. 
695, is the fullest and ablest discussion of the question involved 
here that I have been able to find. Nevertheless, I think a 
mistaken view both of Reg. v. Bolton, 1 Q.B. 66, and Colonial 
Bank of Australasia v. Willan, L li. 5 P.C. 417, was there taken.

At the same time I think it must be obvious from the quota­
tions I have made and from others scattered throughout the 
judgments that the Court would have reached a completely 
different cone usion if there had been such statutory requirements 
in regard to the depositions and their authentication as would 
amount to their lx*ing made a jmrt of the record. Very clearly 
the Court there held the view that where the evidence is part of 
the record and there is a manifest absence of evidence to support 
the conviction then the Court will quash the conviction because 
in such a case there is error on the face of the record.

In my view this furnishes the real solution of this much 
debated question. It is easy to understand how the Court would 
refuse to take affidavits shewing what the evidence was or adducing 
new evidence on the merits and would refuse to look at evidence 
not properly authenticated as part of the record. But where the 
evidence is just as well authenticated as if it had been inserted 
in the conviction itself and is by the force of the statute clearly 
made a part of the record I can see no reason whatever why the* 
Court should not treat total absence of evidence as an error on 
the face of Che record as was done, according to Lord O’Brien, 
in Rex v. Smith, 8 Term H. 588.

Now, what is the position in regard to the authentication of 
the evidence under our statute, t.e. the Criminal Code? We 
begin with secs. 682 and 683 which prescribed very carefully 
how depositions are to be taken and authenticated by the Justice 
at a prel minary enquiry. If taken in longhand they must be 
signed by the witness and the justice after l>eing read over to the 
witness. If taken in shorthand the stenographer must be under 
oath, the witness need not sign but the justice must sign and the 
stenographer must verify by affidavit or by certificate. Then 
as to summary convictions, sec. 721, sub-sec. 3, says: “For the 
purpose of such enquiry the justice shall take the evidence of 
witnesses both for the complainant and accused in the manner
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provided by Part XIV. in the case of preliminary inquiry;” and ALTA, 
though sub-see. 5 dispenses with the signature by witnesses it S. (’.
does not dispense with the signature of the justice or with |tl:x
the stenographer s affidavit or certificate. »'•
.... . ,. . Kmkrt
In my opinion, so far as summary convictions are concerned, ----

these provisions would of themselves lie quite sufficient to con- s'u,,r, J 
stitute the evidence a ]xirtion of the record. We can have now 
no question of recounting the evidence by hearsay by affidavit 
or by adding new evidence by affidavit such as was attempted 
both in Reg. v. Holton and in W Man's case.

But there is more than this; sec. 1124 in my opinion settles 
the matter beyond doubt. That section deals with certiorari 
and provides “tnat no conviction or order made by any justice 
and no warrant for enforcing the same shall on being removed 
by certiorari lie held invalid for any irregularity, informality or 
insufficiency therein, if the Court or Judge Indore which or whom 
the question is raised, ujton perusal of the depositions, is satisfied 
that an offence of the nature descrilx-d in the conviction, order 
or warrant has been committed over which such justice has 
jurisdiction.”

I am unable to understand why the Court is to look at deposi­
tions to support a conviction if they an- not to be treated as part 
of the record and cannot In* looked at to impeach it. The inevit­
able inference from sec. 1124 is to my mind that the débitions 
are by necessary intendment made part of the record la-fort- the 
Court just as fully as they were in Rex v. Smith, 8 Term R. 588.

That there should lx* a distinction between having the evidence 
set out right in the conviction and set out and very formally 
verified by the justice along with the conviction is something 
which I am unable to understand and for which the cases furnish 
no warrant as far as I can see. Our statutes are very different 
from the various statutes in force in England at different jx-riods 
when the long series of cases, one pointing one way and another 
pointing another, were dt-cided.

The very rules of our Court, which the Criminal Code author­
izes us to make, insist on the evidence Ix-ing sent up to us.

For these reasons I think that in summary convictions the 
depositions are part of the record returned and that on the prin­
ciple of Rex v. Smith, and according also to the view of all the 
Judges in Rex v. Mahon y, they can in such a case lx? looked at
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on certiorari to see if there is any evidence to support the convic­
tion and tliat if there is not this Court exercising the power of 
the Court of Queen’s Bench in England will quash the conviction 
for manifest error on the face of the record.

The cast; before us was however a case, not of summary 
conviction, but of a summary trial of an indictable offence under 
Part XVI. of the Code. The sections above recited in regard 
to the manner of taking depositions and authenticating the same 
are not repeated or incorporated by reference in Part XVI. There 
is to be found in that Part no specific direction in so many words 
as to the taking of depositions. But I think the situation is the 
same in effect. Sec. 793 directs the magistrate to transmit the 
conviction, or a duplicate of the certificate of dismissal, with the 
written charge, the depositions of the witnesses for the prosecution 
and for the defence and the statement of the accused, to the 
Clerk of tin; Peace or other proper officer for the district, city, 
county or place wherein the offence; was committed there to be 
kept by the proper officer among the records of the general or quarter 
sessions of the peace or of any Court discharging the functions 
of a Court of general or quarter sessions of the1 peace.

The expositions are thus to be kept “among the re;corels” 
of the Court referred to. It is to the proper officer of that Court 
indeed that the certiorari, or, according to our practice, the notice 
in lie'll thereof, should be directed upon the assumption that the 
magistrate; has obeyed this section.

A summary trial be'fore a police magistrate of an indict­
able offence it is to be remembereel stanels in much the same 
position as a trial before the Supreme Court. A rcserveel case1 
may be» askeel for uneler sections 1013-1019 of the Code. Sec. 
1017 states that the evidence must l>e sent to the Court of Appeal 
if required. This also I think adds strength to the view that the 
evidence before the magistrate is to be properly authenticated 
and made part of the record. True, this only applies strictly to 
trials under sec. 777 and not to a trial under sec. 773. But I 
think the general view I present is strengthened by the cir­
cumstance I refer to, particularly when the jurisdiction of the 
magistrate is absolute and does not depend ujxm the consent of 
the accused though the offence is itself also indictable.

It seems clear, then, tliat the depositions are considered by 
necessary intendment as part of the record. And the argument
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from sec. 1124 again applies. In the result I think under our 
statutes we may on certiorari look at the evidence to see if there 
is any evidence which would support the conviction.

In Rex v. Thornton, 26 ('an. Cr. Cas. 120, 30 D.L.R. 441, 9 
A.L.R. 103, we took a wide view of the powers of the Court of 
Queen’s Bench when these were to be exercised in favour of the 
Crown. I think these powers are not to be circumscribed where 
it would operate in favor of an accused.

With the most profound respect for the opinion of the Chief 
Justice in Rex v. Carter, 20 Can. Cr. (’as. 51, 28 D.L.R. 006, and of 
the other Judge's who followed that decision, I think Reg. v. 
Holton and the Willan case are not decisive of the point. There 
is no doubt that the interpretation there put upon those case's 
was also adopted by the Supreme Court of Nova Scotia in Reg. 
v. Walsh, 29 N.S.R. 521, and by the Irish Court in Rex v. Mahony, 
[1910! 2 Irish R. 095. This shews at any rate that there is cer­
tainly a gooelly company of Judges who interpret the two case's 
eliffercntly from the interpretation I adopt. But I can only 
give my opinion as I have formed it and as this le'aels to the result 
that the Willans case is not in point 1 elo not feel bounel to apply 
it here.

Upon the other matters raised on the appeal I agre*e* with 
Beck, J., e'xcept upon the merits.

I am unable to elistinguish this case fmm Rex v. James, 25 
D.L.R. 476, 25 Can. Cr. Cas. 23, 9 A.L.R. 66. There this Court 
he-lel that there was evidence from which the magistrate could 
reasonably infer that the accused was keeping a bawdy house. 
While I think that case went perhaps as far as we ought to go, to 
say the least, and certainly much farther than the Court of Api>eal 
went in Rex v. Sands, 25 ('an. Cr. ('as. 116, 120, 28 D.L.R. 375, 
25 Man. L.R. 690, it seems to me that we cannot consistently 
now say that there was not sufficient evidence in this case. I 
therefore think the appeal should lie dismissed.

Beck, J. (dissenting):—The appellant was convicted on the 
29th of February, 1916, for that she “between the 1st and 25th 
days of February, 1916” at etc., did keep a disorderly house, to 
wit: a common bawdy house, contrary to see. 228 of the Criminal 
Code.

The information was laid on the 25th of February, 1916. 
The conviction is attacked on these grounds:—
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(1) That the conviction is for an offence alleged to have been 
committed subsequently to the laying of the information.

(2) That it adjudges the payment of excessive and illegal costs.
(3) That there was no evidence before the magistrate of the 

offence charged or of any offence.
(1) The first ground was based on the contention that the 

expression “between the 1st and the 25th days of February” 
included both the dates named and, therefore, the day on which 
the information was laid; and that the presumption was that the 
proceedings were commenced at the beginning of that day. 
Putting aside the question of the presumption in such a case I 
think the proj>er interpretation of the expression, at all events 
having regard to the fact that the information was laid on the 
25th, is that the last mentioned day, at least, must be excluded. 
It was so held, I think rightly, in Ex parte Wilson (1908), 14 Can. 
Cr. Cas. 32, by the Supreme Court of New Brunswick en banc.

(2) As to the costs:—
Sec. 228 makes the offence indictable. The conviction, there­

fore, was under the provisions of the Code relating to the Summary 
trial of indictable offences, Part XVI., and see that Part sec. 773 
(/). Sec. 781 authorizes the imposition of costs in addition to fine 
or imprisonment or both.

Sec. 798 excludes the provisions of Part XV. (Summary trials 
of non-indictable offences) and therefore the tariff of costs provided 
by the latter Part.

Sec. 791 says that every conviction under this Part (XVI) 
shall have the same effect as a conviction upon indictment for 

•the same offence; but reference to this section is unnecessary 
because sec. 1044 expressly provides that not only the Court on 
the trial of an indictable offence but a magistrate, under Part 
XVI., may order the payment of “costs or expenses in cumul in 
and about the prosecution and conviction” and may include 
therein “such moderate allowance for loss of time as he ascertains 
to be reasonable.”

There is no tariff. It is for the Court, Judge or magistrate 
to fix the costs. If they are so fixtul within reason and are not 
shown to include anything which ought not to have been in­
cluded, I think the Judge or the Court cannot interfere on certiorari. 
No such ground exists in the present cast*.
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(3) The question of there living evidence justifying the 
conviction.

This necessitates a consideration of the question whether on 
ctrtiorari the Judge of the Court is entitled to look at the evidence 
to see whether it is sufficient to sustain the conviction or order, 
a question upon which there exists a divergence of opinion among 
the members of the Court.

I understand that in the present cast1 Mr. Justice Ives held in 
the negative hut we have been furnished with no reasons for his 
decision. The Chief Justice, however, has considered the question 
with great care in a reported decision of Hex v. Carter (1916), 26 
Can. Cr. Cas. 51, 9 A.L.R. 481, 10 W.W.U. 602, and has also 
decided the question in the negative.

In the light of the decision of the Chief Justice and of the 
argument in the present case 1 liave given the question very 
careful consideration and the conclusions I have come to are as 
follows: (1) The former Court of King's Bench, in the exercise of 
its inherent jurisdiction to supervise the proceedings of all tri­
bunals of inferior jurisdiction, could and did—and this Court, as 
possessed of the like» jurisdiction, can and should—unless the 
right to certiorari be taken away by statute, examine the evidence 
to ascertain, not whether the inferior tribunal liad reached the 
proper conclusion on evidence which pointed lxith ways, but 
whether there was any evidence upon which the tribunal could 
properly find as it did. (2) Where certiorari has been taken away 
by statute the jurisdiction of the Court to consider the evidence 
even in this limited point of view is taken away.

It seems to me to be clear that the decision of the Judicial 
Committee of the Privy Council in Colonial Bank of A uslralasia 
v. Wüan (1874), L.R. 5 P.C. 417; 43 L.J.P.C. 39, distinctly 
recognizes this distinction.

In that case the judgment, after expressly stating that the 
right to certiorari had been expressly taken away, proceeds:—

“It is, however, scarcely necessary to observe that the effect 
of this is not absolutely to deprive the Supreme Court of its power 
to give a writ of certiorari, but to control and limit its action on 
such writ.

“There arc numerous cases in the books which establish that, 
notwithstanding the privative clause in a statute, the Court of 
Queen s Bench will grant a certiorari; but some of those authori-
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ties establish, ami none are inconsist<‘nt with, the proposition 
8. C. that, in any such case, that Court will not quash the order removed 

except upon the ground, either of a manifest defect of jurisdiction
»• in the tribunal that made it or of manifest fraud in the party 

Emery , „ „___ procuring it.
B“k', Then, having stated that the Court below had quashed the

order on tin* two grounds (1) that the inferior tribunal laid acted 
without jurisdiction, and (2) that it had been misled into making 
the order by fraud, the judgment proceeds:—

“In order to determine the first (point) it is necessary to have 
a clear apprehension of what is meant by the term ‘want of juris­
diction’. There must of course be certain conditions on which 
the right of every tribunal of limited jurisdiction to exercise 
that jurisdiction depends. But these conditions may lie founded 
either on the character and constitution of the tribunal, or upon 
the nature of the subject matter of the enquiry, or upon certain 
proceedings, which have been made essential preliminaries to the 
enquiry, or upon facts, or a fact to be adjudicated upon in the 
course of the enquiry. It is obvious that conditions of the last 
differ from those of the three other cases. Objections founded 
upon the )>ersonal incompetency of the Judge, or on the nature of 
the subject matter or on the absence of some essential preliminary, 
must obviously, in most cases, depend upon matters which, 
whether apparent on the face of the proceedings or brought before 
the Superior Court by affidavit, are extrinsic to the adjudication 
impeached. But an objection that the Judge lias erroneously 
found a fact which, though essential to the validity of his order, he 
was competent to try, assumes that, having general jurisdiction 
over the subject matter he properly entered upon the enquiry, but 
miscarried in the course of it. . . .

“Accordingly the authorities of which Reg v. Holton, 1 Q.B. 
66, and Rex v. St. Otave, 8 E. & B. 528, may be taken as examples 
to establish that an adjudication by a Judge luiving jurisdiction 
over the subject matter is, if no defects appear on the ace of it, 
to be taken as conclusive of the facts stated therein; and that the 
Court of Queen’s Bench will not on certiorari quash such an ad­
judication on the ground that such fact, however essential, has 
been erroneously found . . .

“There is a third class of cases, in which the Judge of the 
inferior Court, having legitimately commenced the enquiry, is
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met by some fact which, if established, would oust his jurisdiction 
and place the subject matter of the enquiry beyond it. . . .

“. . . The cases shew that the decision of the inferior Court 
on such a point is examinable either on formal proceedings in 
prohibition as in Thompson v. Ingham, 14 Q.B. 710, or in an action 
of trespass as in Pease v. Clayton, 3 1$. & S. 620, or in •certiorari as 
in Keg. v. Stimpson, 4 B. & S. 301. Whether the Court in the latter 
case would have exercised its summary jurisdiction by quashing 
the order if there had been evidence on which the magistrates 
might liave reasonably concluded that the question of title was 
not raised bond Jide may l>e doubtful.”

The case from which I have quoted was one in which it was 
contended that the inferior Court improperly found the fact that 
there was a debt owing by the company to the petitioner. The 
Judicial Committee called attention to the evidence of the debt 
and then proceeded:—

“Nor can it be said that there was no evidence to supjxirt 
the finding, since the affidavit filed in support of the jx»tition 
distinctly swears to the debt. This being so, it seems to follow 
that the Supreme Court could only arrive at the opjxjsite con­
clusion upon a retrial of the question of the petitioning creditor’s 
debt, and that upon evidence which was not before the inferior 
Court.”

The Committee, it seems clear enough, went no further than 
to decide that there being some evidence on which the inferior 
Court could properly decide the question the Superior Coiirt 
would not retry the question either on the same evidence or with 
the help of additional evidence; but the Committee at the same 
time seems to have purposely expressed itself so as to exclude from 
consideration the case of there being no evidence on which this 
particular kind of a tribunal dealing with the particular kind of an 
application could reasonably have found the existence of the 
debt.

Keg. v. Bolton (1841), 1 Q.B. 66, 4 P. & D. 679, 5 Jur. 1154, 
which is cited with approval in the Colonial Bank v. Willan, was 
a cast1 of an application for a certiorari. The evidence was in 
fact discussed. Counsel for the Crown went no further in their 
argument on this point thin to say: “The same1 strictness will 
be observed in this respect as on a motion to enter a nonsuit or
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to set aside a verdict as against evidence. . . . The deposi­
tions are set out; and if there was a scintilla of evidence on which 
the justices could proceed, the conclusion to which they, in their 
discretion, have come, is binding. ‘The magistrate’ who hears 
an information ‘is the sole judge of the weight of the evidence ; ’ 
per Lord Kenyon in Rex v. J. Smith, 8 T.R. 588. And in Rex v. 
Reason, 6 T.R. 375, when justices had dismissed an information, 
but on return to certiorari, stated evidence which appeared suffi­
cient to convict, the Court said that the evidence given was 
entirely and exclusively for the consideration of the justices 
Ix'low, who were plaml in the situation of a jury; and as they 
had asquitted the defendant, this Court could not substitute 
themselves in the place of the justices acting as jurymen, and 
convict him; that they could not judge of the credit due to the 
witnesses whom they did not hear examined. That they could 
only look to the form of the conviction and see that the party, if 
convicted, had been convicted by legal evidence.

Reg. v. Bolton had been approved in Ex parte Vaughan (18(H)), 
L.R. 2 Q.B. 114; and it was there interpreted:—

Cockbum, C.J., said: “Where a fact is to be proved which is 
of the very essence of the inquiry and there is evidence before 
the justices on the one side and the other, the Court will not, although 
they may think that upon the evidence the justices have come 
to a wrong conclusion, interfere to review their decision. Where 
the question is a material element in the consideration of the matter 
they have to determine, and they, exercising their judgment as 
judges of fact, have decided it on a conflict of evidence, it is contrary 
to our principle and practice to interfere. This is consistent 
with the judgment of the Court in the case of Reg. v. Bolton. It 
was there decided that, where the question was one of fact for the 
justices, and evidence was given on one side and the other, the 
decision of the justices was final.”

Mellor, J., was of the same opinion. “There was evidence 
on which the Justices might come to a conclusion in the affirmative. 
I think we cannot interfere because the evidence preponderated 
on one side.”

Shee, J., said: “I cannot distinguish this case from Reg. v. 
Bolton, in which it was decided, under this statute, that if then- 
was evidence before the justices on which they might arrive at the
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conclusion tliat a house was a parish house, the Court ought not, 
and would not, interfere with their decision although it might tie 
wholly unsatisfactory. // there was no evidence at all upon which 
the justices could adjudicate, then they would be acting im­
properly.”

Lush, J., was of the same opinion. He said: “The case is 
within the principle of Reg. v. Holton, and quotes from the judg­
ment in that case the words ; “ But in the course of the enquiry 
evidence being offered for and against the charge, etc.”

Lovesay v. Stallard (1874), 30 L.T. 792,38 J.P. 391, was a stated 
case. Reg. v. Bolton was discussed but no suggestion was made 
that that decision was inapplicable because that was a decision on 
certiorari.

Lord Coleridge, C.J., said: “The question of jurisdiction 
depends on the finding of fact and the finding of the fact depends 
on the evidence; and although the consideration of the weight of 
evidence is a question for the justices, yet that of the existence 
of evidence is for the Court. . . .

“I have already explained from the case of Reg. v. Bolton, 
the two principles by which the Court must be guided in respect 
of the jurisdiction of magistrates being dependant on the facts 
found by them. They are there admirably stated and there can 
be no question that those principles are indisputable.

“It is also indisputable that under certain circumstances the 
Court may inquire into facts with reference to jurisdiction.”

Brett, J., said: “Whether there was any evidence is a question 
of law and is for us to decide.”

Grove, J., was of the same opinion.
The following are a few of the older cases in which certiorari 

not having been taken away the Court considered the evidence:
Rex v. Bass (1753), 5 T.R. 251. The Court refused a certiorari 

after considering the evidence and coming to the conclusion that 
there was evidence to support the conviction.

Rex v. Liston (1793), 5 T.R. 338, was a similar case.
Rex v. (ilossop (1821), 4 B. & Aid. 616. Abbott, C.J., “It is 

sufficient to say that it cannot prevail unless the evidence stated 
on the face of the conviction be such that no reasonable person 
could draw the conclusion that the defendant committed the 
offence charged.”

Ex parte Ransley (1823), 3 Dowl & R. 572. The conviction was
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quashed, the Court, Abbott, C.J., and Bayley, J., holding that 
the evidence was not sufficient to support it.

It is important to distinguish between cases in which the 
decision of an inferior Court is attacked directly as on certiorari 
and in which it is attacked collaterally, e.g., where a conviction 
is set up as a defence and it is sought to shew by reply tliat the 
conviction was void; in the latter case the principle is that if 
no defects appear on the face of the conviction and if the Magis­
trates hail jurisdiction over the subject matter the conviction 
is conclusive evidence of the facts stated on it, until it is reversed 
or quashed. Hrittain v. Kinnaird (1819), 1 Brod. & B. 432, is 
an instance of the latter class of case.

Paley on Convictions, 8th ed., p. 155, says: “The evidence 
on both sides was required to be specially stated in the conviction 
by 3 Geo. IV-, ch. 23 . . . The general form of conviction and 
order” (now provided) “omits all statement of the evidence and 
at once proceeds to the adjudication. The Court, therefore, 
now can form a judgment ujion the evidence only when the facts 
are brought before it by affidavit or in a case stated for its opinion.”

The conclusion in Paley on Convictions, 8th ed., p. 155, 
may perhaps be correct under the English practice but it can 
hardly be so under the practice in this jurisdiction which requires 
the magistrate to return the evidence as well as the conviction, 
Rule 827.

Even under the older practice a mandamus lay to compel 
Justices to set out the evidence. In re Kix, 4 Dowl. & R. 352; 
Hex v. Wamford, 5 Dowl. & R. 489; Hex v. Wilson (1834), 1 Ad. 
& El. 627; 3 N. & M., 753, 3 L.J.M.C. 96.

In no case that I know of is the right of certiorari taken away 
in the case of any offence constituted or declared to be an offence 
by the Criminal Code.

In the present case for the reasons 1 have given I think it is 
open to this Court to consider the evidence for the purpose of 
deciding whether there was evidence which justified a conviction.

On a consideration of the evidence I am of opinion that it is 
insufficient to support the conviction. (The learned Judge here 
referred to the evidence.]

There was no evidence whatever of the ill repute either of the 
store or of the house nor of cither of the women, nor of any act 
of prostitution ever having been done in either place.
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Taking the evidence for the prosecution at its face value, 
as I must for present purposes, it does not in my opinion shew 
more than that the white woman (Wells) who it appears was an 
employee of the colored woman (Kmery) and as such attended to 
the store throughout the day agreed to prostitute herself after 
the store closed on one occasion with one particular person; that 
the colored woman (Kmery) was willing to do the same; that each 
know the other’s mind and took some stops towards carrying out 
the intention of themselves and of each other. There was nothing 
in the words of either of the women which, as in Hex v. James, 
can he taken as a confession that they or either of them wen- 
habitual prostitutes or that the store or the house was used for 
that purpose.

One act of illicit conjioetion does not constitute a woman a 
prostitute. Several such acts with the same man or even per- 
nuinently living with him in fornication or adultery does not 
constitute the woman a prostitute. Prostitution means pro­
miscuous sexual intercourse. Hex v. Cardell, 19 D.L.R. 411. 7 
A.L.U. 404, 23 Can. O. Cas. 271.

I think that the word retains the same meaning in sec. 225 of 
the Code (defining a bawdy house) as it now stands notwith­
standing a recent amendment.

Having regard to the proper legal interpretation of words 
and a long line of decisions of which Hex v. Samis, No. 2, 28 1 ).L.R. 
375, 25 Can. Cr. Cas. 120, 25 Man. L.R. 090, is an example, 1 
think, as I have said, the evidence in this case was insufficient 
to justify a conviction. I would t Ik-re fore on this ground quash 
tin- conviction. Appeal dismissed, Heck,./., dissenting.
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LAJOIE v ROBERT

Quebec Court of lieview, Fortin, Guerin, ami Archer, .1.1. March SO. 1916.

Avtomohii.es III A 160) Liability of seller Struti kai. defects.
An automobile manufacturer mid his agent an- liable for an accident 

resulting front latent structural defect of a cur sold by them and guar­
anteed to be in |>erfeet order when delivered; the liability is not only 
contractual, hut also delictual.

Appeal by defendant from the judgment of Hutchinson, .1.. Statement, 
in favour of plaintiff, in an action t j recover for death caused bv 
the breakdown of an automobile. Affirmed.

Plaintiff, as tutrix to her minor children, brought suit for 
damages resulting from the death of their father in September,

QUE.
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1912, in a motor car accident due to the breaking of the left wheel 
of the motor ear, which was built, it was alleged, of rotten and 
weak wood, and also due to the bad operation of the motor and 
brakes.

This car had liecn purchased by J. P. Pothier, the deceased, 
from the defendant, the general agent in Montreal of the Jackson 
Car Co.

Defendant contested the action, alleging that at the time of 
the accident, Po hier was driving his car at an excessive speed in a 
dangerous road. The Superior Court for the District of St. 
Francis, Hutchinson, J., on February 2, 1915, maintaned the 
action awarding $2,500 damages.

Desbois d* Delage, for defendant, appellant; ./. Si col, K.C., 
for plaintiff, respondent.

Archer, J.:—The accident is due to defective construction of 
the left wheel of the motor car. Is the defendant liable?

Defendant is general agent at Montreal of the Jackson Car 
Cd., of Jackson, Michigan. In July, 1912, the Jackson car was 
extensively advertised in catalogues. On July 12, defendant fourni 
a buyer in the person of J. P. Pothier, the husband of the plaintiff 
herein. The contract contained the following guarantee clause :—

All goods under this agreement are guaranteed by the manufacturer us 
follows: The manufacturer guarantees all goods supplied by him during 90 
days after the date of their shipment as evidenced by the invoice covering all 
goods; this guarantee shall consist in supplying to the factory all parts which, 
under normal or ordinary usage. np|>enr defective either in material or work­
manship.

If circumstances do not allow of the work being |>erfonned at the factory, 
this guarantee shall be restricted to the shipment without charge, saving 
carriage, to the buyer of all parts deemed necessary to replace those which the 
manufacturer has acknowledged to l>e defective.

The manufacturer, however, shall accept no rcs|>onsibility in regard to 
any motor cars whenever these have been repaired elsewhere, than in his own 
factory. It is further understood that the manufacturer assumes no war­
ranty whatsoever as regards the tires. The manufacturer is not responsible 
to any buyer of his goods for any undertaking or guarantee made by the 
vendor other than that stipulated. The manufacturer does not assume any 
other guarantee than that mentioned herein, but desires and expects clients to 
make a complete examination of the goods before buying.

This car is guaranteed to have been delivered at Sherbrooke in perfect

On July 22, delivery of the motor car was made at Sherbrooke. 
Pothier signed a receipt wherein lie declared he wras satisfied with 
the motor car, as delivered, with, however, certain restrictions;
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thus it was declared on the* receipt that the rear left wheel of the 
motor ear was to be replaced as it did not Ixdong to the automo­
bile in question, but had been plae<*d there in error. In August 
this wheel was replaced by a new one.

In regard to this new wheel, Pothier wrote to the defendant, 
amongst other things:—

Now the new wheel which you wilt me makes exactly \l -Me kind of 
noise as the old one when I got it.

Nothing was done to the wheel, ami on September 13 the 
accident occurred. Both parties rely on arts. 1527 and 1528 C.C.

The defendant contends that he was ignorant of the defects, 
and that he cannot be held liable for the damages claimed.

Pothier (Sale, No. 213), says: There is one case where the vendor, even 
though he was in absolute ignorance of the defect of the thing sold, is never­
theless obliged to the reparation of the damage which this defect has caused 
to the buyer: this is the case where the vendor is a workman or a merchant who 
sells the handicraft of his trade or goods of the business which he carries on. 
This workman or this merchant is obliged to comiiensate the buyer for all 
damages suffered by him as a result of the defect in the thing sold whilst 
using it for its proper purpoee, even though this merchant or workman were 
ignorant of the defect.

The doctrine of Pothier has been followed by Troplong (Sale 
574), and Duvergier (vol. 1, No. 412). The Court of Appeal 
in Wilson v. Y'nnchcstein, 118113] 0 Q.B. 217, held that manu­
facturers and merchants are, according to the terms of art. 1527. 
C.C., legally presumed to know the latent defects of the things 
sold by them and are liable for all damages suffered by the buyer.

Sirey (1873-2-179), says thn, the gunsmith who sells a de­
fective weapon is responsible for the results of the explosion 
due to the defects of this weapon, without it being necessary to 
prove his knowledge of the defect, and he refers to arts. 1322 
and 1G41 et seq. of the Code Napoleon. At the bottom of note 3 
under this last decision the following statement is made: “The 
merchant or workman who sells goods of his trade is presumed 
to know the defects of these things. ”

In Pernet v. Clement et- Monnier (Sirey, 1889, 1st part, p. 271), 
the Court of Cassation held:—

A bicycle manufacturer and his agent who sold the vehicle arc responsible 
for the results of t he accident suffered by t he buyer who falls from t he machine, 
when the rccident is due to the breaking of the direction tube, which was of 
exceptional weakness where the break occurred.

In a note at the foot of this decision it is further stated again :—
Defective construction of a steamship boiler arising from the absence of

QIK.
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slays, and from lack of proper thickness of the sheet iron constitutes on the 
part of the build.-r who in selling the ship left the buyer in ignorance of this 
lack of thickness a fault and renders the builder reHjxmsihle towards the 
buyer by virtue of art. 1382 C.C. of the results of an explosion due to this 
defective construction, and this quite independently of the warranty stipu­
lated in the contract of side.

The trial Judge also quoted the following authorities: Gazette 
des tribunaux—2e semestre 1900, p. 418—Pandectes Françaises, 
Vo. Vices rédhibitoires, No. 278; Baudry-Lacantinerie, Vente, 
vol. 17, p. 37 ; Guillouard, Vente et Echange, sec. 1 de la Vente, 
p. 477.

There is no doubt but that if the motor car had been sold 
directly by the Jackson Company to Pothier, the company would 
be liable in damages. I am of opinion that as a general rule the 
automobile merchant must be put on the same footing as the 
builder or manufacturer.

In the present case, the vendor, although the sale was made 
by him, is not even in the position of an ordinary vendor. As 
stated by him in his deposition, he Is the agent of the company. 
He gives demonstrations in order to shew to clients the superiority 
of the motor car in question. He must, says the defendant, make 
necessary tests before delivering a motor car in order to verify 
whether it is in good order, etc. The tests which the defendant 
makes are generally sufficiently thorough to allow him to verify 
whether the wheels are in good or bad order.

And it is liecause he is able to ascertain the quality of the 
materials entering into the construction of these automobiles 
that the defendant is able to give a guarantee, as he did in the 
present case, to the effect that the car was in perfect order.

Although he gave this guaranty it does not appear to me that 
he made the necessary tests justifying his giving such a guarantee.

American authorities give us the meaning of the word "agency' 
as follows (Law of Automobile, Berry, No. 231, p. 215):—

Generally an “agency,” with the meaning of the automobile trade, con­
sists in giving to the agent the right to purchase from the manufacturer 
machines at a discount from the list price, and to retail them to customers 
within specified territory at the full list price. I n other words, no commission 
as such, is paid to an agent on the sale of an automobile but he has the exclusive 
right to certain territory and purchases on his own account at a discount from 
the retail or list price.

Huddy, on Automobiles, sec. 328, p. 351:—
Legally speaking, it is said “an agency,” within the meaning of the auto­

mobile trade, consists in giving to the agent exclusive right to purchase for
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cash from the manufacturer machines at a discount from the list price1, and to QUE.
retail them to customers within s|x*cified territory at the full list price. In c”R
other words, no commission, as such, is paid to an agent on the sale of a mach­
ine, hut he has the exclusive right to certain territory ami purchases on his Lajoie
own account for cash at an agreed u|xm discount from the retail list price. <’•

1 am of opinion that if there could be any doubt, as to the “__
responsibility of a general vendor, no such doubt could exist in Arcb«-L 
the case of the merchant who is agent of the motor ear factory,
and who, as in the present ease, must have special knowledge of 
the machines which he sells.

In the present ease, not only is there a contractual responsi­
bility; there is also delictual responsibility.

Certain authors contend that arts. 1382 and 1383 Code 
Napoleon, which correspond to arts. 1053 et seq. of our Civil (’ode, 
only deal with delictual responsibility and find no application 
where faults arise in the execution of obligations resulting from 
contracts or quasi contracts.

Other authors are of opinion that the existence of a contract 
does not exclude the responsibility that may result from a quasi- 
delict. (The trial Judge referred to Sirey, Annotated (’ode, arts. 
1382 and 1383, Nos. 1 et seq.; Pandectes Françaises, vo. Respon­
sabilité Civile, Nos. 08, 00 et seq.)

The Court of Appeal in France, on April 21, 1904, held that 
the existence of a contract does not exclude the responsibility 
which may result from a quasi-delict committed by one of the con­
tracting parties. (Dalloz-P. 1908-2-102, see notes 2, 3 and 4. 
and decisions reported on pages 8 and 9 of the notes; set1 also 
Revue de législation et de jurisprudence, 1880, Lefebvre, pages 
480 and 487; Planiol, Droit Civil, vol. 2, No. 883 et seq.)

In Central Agency Ltd. v. lintel Dieu of Montreal (1904), 27 
Que. S.C. 281, where an accident occurred to the lessee, it was 
held :—

The lessor is liable for the damages sustained by the lessee by the collapse 
of tlu? premises leased, caused by bad construction . ml defective materials, 
even though such defeats were hidden and could not have been ascertained 
by any ordinary examination of the building.

On p. 291, Sir Mellxmme Tait, C.J., said:
Hut others take the view that this article does not apply to lessees and that 

the compensation (reparation) due them results from tin- contract of lease and 
must be appreciated or estimated according to the principles which regulate 
t hat contract. The defendants wish to escape all responsibility for damage by 
claiming that they are not responsible as proprietors, because the fault, if any, 
is contractual, ami not delictual, and they are not liable as lessees, because 
the defects, if any. were unknown to them.
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that occasioned to the goods of the plaintiff in whose favour they specially 
contracted to deliver and keep the premises in a state of safety.

The difference that certain authors have sought to establish between the
two kinds of fault has been dealt with in a very sensible way, to my mind, by a 
recent eminent writer, Mr. Planiol, in his Treatise on tlie Civil Law. (See 
No. f*14, voi. 2.)

And he adds:—
For my part 1 thiik the law reaches the «lefemlants in both qualities.
The stum- principle was upheld by Lafontaine, in Granger

v. Muir ( 1909), 38 Que. S.C. 08
I followed the same principle in the case of Maryland Casualty 

Co. v. St. Lawrence Realty Co., in April, 1912. This judgment 
was subsequently confirmed in appeal, 12 D.L.R. 093, 22 Que. 
K.B. 451 :—

Imhrccq et IVrisse, ten Litigen de /'automobile, Nos. 102-103.
In MacPherson v. Hoick Motor Co. (153 App. Div. Rep., N.Y. 

474), it was held:—
The manufacturer of an automobih* may be held liable for injuries received 

by a purchaser thereof owing to the fact that a wheel, being constructed of 
inferior material, collapsed under onlinarv use, although the vehicle was not 
purchased directly from the manufacturer, but from an agent to whom it 
was sold and although the wheel itself was purchased by the maker from 
other manufacturers.

It is established in the present case that the builder of the 
motor car used rotten wood. Thin fact could have been ascer­
tained by a proper examination of the wheels. 'Phis ignorance 
on the part of the manufacturer is gross, not to say criminal, 
néglige ut ce.

A motor car in itself is not dangerous but it becomes so if 
it is not built of proper material or if it is handled by an inexperi­
enced chauffeur. The builder should therefore take all possible 
precautions to see that only projier material of the required 
quality is used in order that the vehicle may Ih* sufficiently strong 
and especially that the wheels may l>e capable of supporting the 
weight. . .

1 am of opinion that tin* responsibility of the defendant, 
vendor of automobiles and agent of the company, is not quite 
the same. He is, however, guilty of fault, to say the least, of a 
quasi-delict. He guaranteed the automobile as In-ing in perfect 
order. What examination did he make of it? He contends 
that he made what is known as a test.
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It is quite evident that the test which he possibly made Ix'fore 
delivering the machine could not reveal whether the wheel which 
caused the accident was sound or defective, inasmuch as it is 
established that when the motor ear was delivered to Pothier 
on July 22, 1912, the wheel was not on the motor car. As stated 
before, at that period the wheel on the car was not the wheel 
which belonged to it, and it was subsequently replaced by the 
wheel which caused the accident.

I am of opinion that the defendant was negligent in delivering 
this wheel and not verifying whether it was sufficiently strong.

QUE.

C. R

True, one witness states that a few days Iwfore the accident, 
after repairing the carburetter, he went out with Pothier and his 
family in the car with anew wheel and that although they travelled 
at a good rate of spec-d no accident occurred. This witness 
«•onsiders this a test.

1 am of opinion that this does not constitute a test, and that 
there was no sufficient test.

Builders, vendors and agents of motor cars should take the 
greatest possible precautions to verify that the principal parts 
of the automobile1, such as the wheels, the* motor, steering gear, 
etc., are in perfect order and of such a quality that there can l>c 
no possibility of danger for those who will use the* machine.

The defendant further contends in his factum, although the 
point was not raised in his plea, that there was no sale and that 
Pothier was only the lessee of the car in question.

It is unnecessary for me to discuss this question as I would 
arrive at the same conclusion whether the* contract were one of 
lease or of sale.

As 1 find a quasi-delictual responsibility on the part of the 
defendant, art. 1050 must apply, ami the plaintiff as tutrix 
to her minor children is entitled to recover from the defendant.

Were the question only one of contractual responsibility 
and not one of delictual responsibility, the question of damages to 
which the plaintiff is entitled might present itself under another 
aspect.

In the present cast? I am of opinion that the plaintiff is entitled 
to the sum of $2,500 which wras awarded to her by the trial Judge. 
This amount does not api>enr excessive, and we confirm the 
judgment with costs. Appeal dismissed.
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GREAVES v. CADIEUX.
Qtu'htr Court of lirvinr, Churhonneau, Drum's, and WY/r, •/,/.

Dree n dur II. I9l(i.

RfcrOltii VXD IÜL1STHY LAWS ($ III A 10)- Pltu.VUKK OF SALE—LaPHINU.
Viidi'v the (jiiclivc Civil C<xlv (itrfH. 1470, 1178), a promise; of sale, 

unless accomi.Miied by untunl possession, is not equivalent to a sale, 
and convoys n.i owners})ip so as to permit of registration under arts. 
20ffS, 2100; it will lapse altogether under a clause in favour of the vendor 
that it should cease to be binding in the event of title not hi mg perfected 
within a certain time.

Statement. Apvkal from thv judgment of Lafontaine, J., SujMTior Court, 
rescinding thv registration of a promise of sale. Affirmed.

Plaintiffs complained of the defendant who caused to lx? 
registered on their property at Longue Pointe a promise of sale 
from their predecessor in title to one Harris who transferred the 
saint; to the defendant. They alleged that this promise had 
lapsed and that the registration thereof was illegal and void and 
asked for its cancellation. The defendant contested the action 
alleging he had always l»een ready to purchase the property of 
plaintiffs hut that they were unable to furnish a valid title on 
account of a servitude of passage on the immoveable. They 
further alleged that plaintiffs could not have the promise of 
sale declared lapsed and null without returning to defendant 
$5,000 paid on account of the purchase price. The plaintiffs 
denied the existence of the servitude, and alleged that, even if it 
existed, it would only give the defendant the right to obtain h 
diminution of the purchase price.

The judgment appealed from was as follows:—
Lafontaine, J.:—Considering that under our law a promise of 

sale is only equivalent to a salt* when it is accompanied by tradition 
and actual possession (1478 C.C.), and that a simple promise 
of sale; (1470 C.C.) is not equivalent to a sale—that is to say, 
not only the unilateral promise1 to buy and sell, but also the bi­
lateral promise to buy and sell; and that in such a case the only 
recourse1 is an action to compel the execution of a deed of sale 
according to the conditions of the promise of sale, and is not 
the petitory action, so that this promise only confers a personal 
right, and does not operate1 so as to convey ownership and permit 
of registration according to arts. 2098 and 2100;

Considering, furthermore, that the promise of sale in this ease 
contains a resolutory clause in favour of the promising vendor, it 
being stipulated in the said promise of sale that a deed of sale of

QUE.

C. R.
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thin property should 1h* executed on or liefore May 1, lief ore u 
notary, provided the title deeds were satisfactory, and that other­
wise, in the event of any question arising concerning the title 
deeds, plaintiffs should have thirty days to complete them, ami 
that in the event of this not hapjiening, the promise of sale or 
option would liecome null without either party having any claim 
against the other party; so that the assertion of insufficiency or 
imperfection of the title deeds if correct and well-founded brought 
the said resolutory clause into operation, and therefore, caused 
the promise of sale to lapse, and would render necessary the 
radiation of the registration of the promise of sale as prayed for in 
the action ;

Considering that plaintiffs furnished to the defendant title 
deeds which were found sufficient ; that May I was fixed for the 
signature of the dml of sale prepared at the diligence of the 
defendant and by his notary, and for payment of the first instal­
ment of $70.000; that although the plaintiffs ap|>enred to sign the 
said deed the defendant alretained without giving any reason, and 
that it was only subsequently, in answer to a protest of the plain­
tiffs of Decemlier 10, calling upon him to sign, under pain of ré­
siliation, the said promises of sale, that the plaintiffs learnt for the 
first time of the existence of the servitude alleged in the plea; ami 
that on account of the silence of the defendant and his total in­
action and his failure to avail himself of the said promises of sale 
these must be considered as having lapsed;

Considering that the present action is not one by the vendor 
to compel the purchaser to execute a dml of sale or to pay the 
price of sale or to obtain the fulfilment of a warranty of, free and 
clear, and that, therefore, the arguments and authorities of the 
defendant have no application;

C< nsidering, moreover, that the defendant has not proven and 
there is nothing to shew that the right of passage mentioned 
in the registrar’s certificate still exists as a matter of fact, or 
is claimed and exercised, or that this servitude has any import­
ance within the meaning of art. 15111 ( \(\; that it does not ap|>ear 
that this servitude, if it still exists, is nun-apparent so as to compel 
the vendor to inform the purchaser of its existence, and that 
even if the servitude were a non-apparent servitude, then the 
defendant would lie lannul to bring suit and decide either for the 
execution of the sale or the cancellation thereof; that the de-
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fendant cannot assume the double position which he has taken 
in his protest and in his plea of wishing to buy the plaintiffs’ prop­
erty without, however, paying the price agreed upon and signing 
a deed therefor, and of not wishing to buy on account of the exist­
ence of a servitude, although at the same time retaining the bene­
fits of the promises of sale so as to bind the vendors indefinitely;

Doth dismiss the plea, maintain the action, declare non­
existent, lapsed and résiliâted the promises of sale of February 
10, 1912. and March 20, 1912, and doth order the defendant to 
have the registration of the said promises of sale radiated, the 
whole with costs.

Authorities cited by tin* Court : IV Huudry-Laeanlinerie. vo. Vente. No. 
386; Tillin'! v limiter (1897), Vi Que S.C. 410.

'

‘ ' ■'1

Smith, Mar key, Skinner, Pugsley <jfr Hyde, for defendant, 
appellant.

(ieoffrion, Geoffrion <ï* Cusson, for plaintiff, respondent.
The Court of Review unanimously confirmed the judgment of 

the Superior Court for the reasons given by Lafontaine, .
Appeal dismissed.

ONT. CLAREY v OTTAWA ELECTRIC R CO.
u n Ontario Supreme Court, A p/nilate Division, Meredith, C.J.C.P., Hiddell. Kelly 

and Hasten, JJ. December SO, 1916.

Street railways (§ III C—40)—Attempt to board crowded car 
—Contributory negligence.]—Appeal by the defendants from the 
judgment of Middleton, J., in favour of the plaintiff, after trial 
of the action without a jury at Ottawa. Reversed.

The action was brought for damages for injuries sustained by 
the plaintiff by reason of the negligence of the defendants in 
the operation of one of their street railway cars, as the plaintiff 
alleged.

The plaintiff was standing with one foot on the lower step of 
the entrance-platform to a crowded car, which he had run to 
catch, and the other foot in the air, when the car started, his foot 
slipped off the step, he was thrown down, and his shoulder was 
dislocated.

The questions upon the appeal were, whether there was 
negligence on the part of the defendants, and, if so, whether the 
plaintiff was guilty of contributory negligence.

Taylor McVeity, for appellants.
W. ./. Kidd, for plaintiff, respondent.
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Meredith, C.J.C.P.:—If the testimony of the plaintiff 
he accepted as an accurate statement of the manner in 
which his injury was caused, I am unable to perceive any 
sufficient ground upon which the judgment directed to be entered 
in his favour at the trial can be supported; whilst, if the testimony 
of the witness Mr. Nelson, an apparently disinterested person and a 
cautious witness, be accepted, then the plaintiff was plainly “the 
author of his own injury,” in running to catch, and attempting to 
board, a moving car, when hampered in his movements by a heavy 
winter overcoat.

The plaintiff admits that he ran to catch the car, but assc-rts 
that it was not moving when he stepped upon it. His story 
is that he got upon the lower step of the entrance to the car. 
but could go no further because it was crowded in front of him, 
another man being on the next step up; that, when he was in 
this position, a woman came down these steps to leave1, and in that 
way did leave, the car; that the man in front of him and he made 
way to let the woman pass; that, holding on with his right hand 
to a “handle-bar,” he swung back, taking his left foot off the 
step,but keeping his right foot on it; and that, apparently after 
the woman had safely alighted and before he had got back to his 
former position, the bell was rung to start the car, “and the 
car gave a snap, what 1 would imagine about two notches, and 
my right foot that I stood on slipped off the steel, tliat is, off the 
step,” and he was thrown down and his shoulder was dislocated.

His witness O’Neill testified that the car started, “I should 
think fast, fairly fast.” Whilst the story of his witness Brooks 
was: “He was just in the act of going to step back on, when the 
car gave a lurch ahead, and In*, in the act of trying to get on, 
either missed or slipped on the ground and he tripped himself 
and threw him alongside the car.” This witness differs from the 
plaintiff in saying that it was the plaintiff’s left foot that was on 
the step and left hand on the handle-bar.

There was no finding, of the trial Judge, that there was any 
negligence in the starting of the car; nor, in my opinion, could there 
well be such a finding. The signal to start was given by the 
conductor in the usual maimer, and the giving of it was seen and 
it was heard by the plaintiff, and the whole evidence as to the 
way in which the car came into motion is not such as to indicate

ONT.
8. (\



any unusual violence which would amount to actionable negligence 
if the proximate cause of any injury.

The ground on which the judgment in appeal is based, and 
upon which it was endeavoured to be supported here, is: that 
the conductor of the car was guilty of negligence in starting the 
car when the plaintiff was in the position of having one hand on 
the handle-bar, one foot on the step and the other off it. But 
why so?

The car was ont- of those in which passengers are required to 
pay their fares as they enter the car: there is an entrance and an 
exit on the back platform of the car, the exit being at the front 
and the entrance in the rear part of the platform, side by side, 
on the same side1 of the car; the entrance from the platform to 
the car is at the opposite side of the platform, that is, across the 
platform in the rear end of the body of the car, and the conductor 
is stationed at that entrance to collect the fares of all who enter: 
and where, as I gather from the whole evidence, he was, indeed 
must have been, to collect the fares; and nothing to the contrary 
was proved.

It is of course his duty to see that all persons who desire to. 
and can, board the car when it stops to take on passengers, are 
safely on board before giving the signal to start the car on its 
journey: but the* plaintiff, having chosen to lioard a car that lie 
knew was about to start, and so likely to start at once that he 
ran in order to catch it, and having chosen to board it when it 
was so crowded that he could get only a footing on the lower step, 
having chosen to do so and to take the ordinary chances of so 
doing rather than wait for the next car, seems to me to be quite 
unreasonable in contending tliat the conductor was in duty Ixmnd 
not only to see him so oil Ixiard, but to watch his movements 
afterwards and not to start the car until he was in such a position 
that no backward movement on his i>art could put him in danger. 
Conductors have other duties to perform; and passengers too have 
duties, one of which 1 have no doubt is not to put themselves 
needlessly in a dangerous position, not to attempt to board a 
car known to be immediately alxmt to lie started, when the 
entrance to that car is so crowded that it cannot be safely boarded : 
and not, if he choose to make way for anot her passenger coming 
out the wrong way, when it is known that the car is immediately 
alxmt to be started, instead of getting off the car and safely
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make the way, to hang on and swing around into an awkward 1 NT- 
position likely to cause1 his dislodgment if the car moves. H. <\

Accidents do happen in which no one can be said to lx1 action­
ably blamable, and this accident may be one of them ; but, whether 
so or not, certain it seems to me to be that, if the plaintiff be not 
blamed, neither should the defendants, for this accident.

I would allow the appeal and dismiss the action.
Riddell, J.:—This is an appeal from the judgment of Middle- 

ton, J., at the trial. On Sparks street, a little west of Elgin 
street, in the city of Ottawa, on the 17th December, 1914, there 
was standing a car on the track of the defendant company, 
about to go westward. The plaintiff intended to take this car; 
he was on the south side of the street, but had to wait for a car then 
going east to puss; he, when that car had gone by, crossed in front of 
the west-bound car; as he was crossing he signalled to the motor- 
man with his hand, and when he got to the north side of the car 
he ran along by the side of the car to the rear end to get on it.
He got on the first step, but could get no further; there was a 
man in front of him on the second step. In this situation of 
affairs, a lady came out of the door and was for getting off 
it should be said that the car was a “pay-as-you-enter” car. 
with two openings from the rear into the car, the south 
opening being the way to enter, the other connecting with the 
rear platform being sometimes used for exits. It was the south 
opening through which the lady came, and it was this opening 
at which the plaintiff was aiming. Both the man in front and 
the plaintiff made way for the lady; the plaintiff, instead of 
stepping off, kept his right foot on tin* first step, his left foot 
swinging in the air, his right hand holding the rail, his back to 
the front of the car. In that state? of affairs the car started, 
and, as might be expected, the? plaintiff's foot slipped off the steel 
step upon the road—he did not let go his hold but hung on and 
tried to regain his balance; he failed, and fell in the road, receiving 
rather severe injuries. When he was trying to get on, the en­
trance was full, “the lobby was full," and the car “seemingly 
pretty full," as lie says.

When the car was about to start, immediately after the lady 
got out, he heard the gong sound to start the car ; he did not cease 
his effort to get on, but, as he says: “I did not get any time to 
get up. I thought I would get in, but I had no time."
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When he was coming to the car lie knew that it was loaded 
and about to start, and he ‘‘ran to get there before she would 
start.” “I knew that when she was loaded she would go.”

This is the plaintiff’s own story, and it is not made stronger 
by any of his witnesses.

The learned trial Judge1 found for the plaintiff and gave him 
judgment for $1,200 damages; the defendants appeal.

Assuming that the defendants were negligent, I am of opinion 
that, on the plaintiff’s own story, he contributed to the accident 
by his own want of reasonable care.

A car pretty full, with the lobby or corridor quite full, the 
plaintiff runs to mount, knowing that it was about to start; not 
waiting for a car in which he would find room, he tries to get 
upon this one—perhaps so far negligence- cannot be cliarged. 
But there is a man in front of him, so tluit he cannot get beyond 
the lower step—and in that position, when he makes way for 
a lady who is trying to get off, instead of getting off entirely so 
that he may stand firmly on the ground, he hangs himself in the 
air in such a )x»sture as that he would almost certainly suffer a 
disaster if the car started, as he knew it was about to do. I 
think the plaintiff lias himself at least |>artly to blame, and would 
allow the apjx-al with costs here and below.

Kelly, J.:—1 luive read and re-read with care all the evident1 • 
at the trial. The learned trial Judge lias found that the con­
ductor of th*e car was negligent. Tliat apjx-ars from the reporter"< 
notes of the discussion between the Court and counsel just prior 
to the delivery of judgment. These notes afford the only record 
of the learned Judge’s findings of fact except as they may be 
assumed from the decision in the plaintiff’s favour.

But, accepting the finding of negligence against the defendants. 
I am not, after careful consideration, able to exonerate from 
negligence a person who, as did this plaintiff, hurried to get on to 
a car which “was loaded,” “was full,” and “the lobby was 
full,” and which he expected was about to move off, and who 
stepped on to the lower step leading to the platform, and “could 
not get any further, for there was a gentleman in front of me on 
the next step,” and because a lady was getting out of the door— 
not the door of exit—“and you could not go in there two abreast 
not with big coats like I have;” where both the other gentleman
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and the plaintiff “had to swing back a little bit to give her proper 
room to get out;*' and where the plaintiff, when he stepped 
back, and, having thrown his left foot back, had his right foot 
on the lower step, his left foot hanging unsupported, he holding 
with his right hand the bar at his right hand side, thus being 
in a position, it may fairly be assumed, in which he would be 
inclined to face not in the direction in which the car would move 
if it started forward; and where, while in that position, the car 
having started, he slipped off the steel step on to the roadway, 
he holding on by his right hand in an endeavour to retain his 
balance, and was then thrown to the pavement. This, which 
is taken altogether from the plaintiff's own evidence, indicates 
to me that he knowingly took chances and placed himself in a 
position of danger, and that, but for his failure to take that 
reasonable care which he was bound to exercise, he would not 
have l)een injured.

Masten, J.:—This is an action of negligence against the 
Ottawa Electric Railway Company, tried at Ottawa on the 
29th May, before Mr. Justice Middleton without a jury.

The accident which gave rise to the action occurred in connec­
tion with the attempt of the plaintiff to board the defendants’ 
street car, and the relevant facts as they present themselves to 
me are as follows:—

(1) The car was what is known as a “ pav-as-you-enter ” 
car. This description of car has two doors at the rear, one for 
exit, next to the body of the car, the other for entry, to the rear 
of the former, by which entrance is gained to the platform, and 
so past the conductor into the body of the car. In such cars, 
I understand, the duty of the conductor is to remain on the 
rear platform attending to the entrance and exit of passengers 
and sounding the bell by which the driver is directed to stop or 
to go forward.

(2) The rear platform of the car was, at the time when the 
accident occurred, crowded with passengers.

(3) The plaintiff hurried to the car, knowing that it was 
about to start, but was unable to get upon the platform, because 
there was a man in front of him on the second step, and he took 
hold, with his right hand, of the rod which is between the two 
entrances, and stood upon the lower step. While he was in this
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S. C. namely, the passage by which passengers are supposed to enter 

the car, not that by which they leave the car. In order to permit 
this woman to alight, the plaintiff lifted his left foot from the 
step and swung out, holding on by his right hand, with his right 
foot on the step, thus leaving a jwissage for the lady to get down. 
At tliat moment, the car suddenly started, the plaintiff’s foot 
slipped off the step, he ran for a few steps, and then fell and was 
hurt.

I think there is no doubt that the defendants were guilty of 
negligence which occasioned the accident. The conductor 
failed in his duty in allowing the woman to leave by the wrong 
entrance ; it was his duty to see that that did not occur. If she 
had not gone out by the wrong entrance, the accident would not 
have happened. Further, the fact that the conductor knew 
nothing about the accident, and must have been somewhere 
else in the car at the moment it started, is, to my mind, an evidence 
of negligence. His place was on the rear platform, where he would 
have been able to see exactly the situation, and would not have 
given the signal for starting the car until his passengers were in 
a secure position. There may also be other elements of negligence, 
but these are sufficient to make it clear that the defendants, 
through their officers, were guilty of negligence which occasioned 
the accident .

But, with some doubt, on the l>e8t consideration that I can 
give the matter, I am of opinion that the plaintiff himself was 
guilty of contributory negligence. He hurried to the car knowing 
that it was about to start ; he boarded it when he was unable to 
get upon the platform, holding on by his hands and standing on 
the lower step. In this situation, knowing that the car was about 
to start at any moment, he voluntarily made way for the woman 
who was getting off the car, as of course was quite proper; but in 
so doing he voluntarily placed himself in a position of great 
danger. I think that, if he were going to make way for the woman, 
he should have stepped down to the ground.

Upon the whole, I think that he was guilty of contributory 
negligence, and that the appeal must be allowed, and the action 
dismissed.

Appeal allowed.
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PARSONS v. NORRIS.

British Columbia Court of Appeal, Macdonald, C.J.A., and Galliher and 
McI’hMips, JJ.A. April 3. 1917.

Moratorium—War Relief Act—Volunteers and their defendants.
The immunity from actions or proceedings conferred by the War Relief 

Act (B.C. 1910) upon the wife or dependants of a volunteer extends 
to and includes debts and obligations of the wife or dependants and is 
not confined to claims against the volunteer.

[Shipman v. Imperial Cun. Trust Co., 31 D.L.R. 137, reversing 29 
D.L.R.. 230, disapproved.)

Appeal by plaintiff from an order of Morrison, J., refusing an 
interim injunction on the ground that the action was barred by 
the War Relief Act. Affirmed.

Pollard Grant, for appellant ; Cassidy, K.C., for respondent. 
Macdonald, C.J.A.:—The principal question involved in this 

appeal is the construction of sec. 2 of the War Relief Act, ch. 74. 
B.C. Stats. 1916.

The defendant is the mother and a dependent member of the 
family of a person to whom the benefits of the said Act extend, 
and whom I shall hereinafter call the volunteer. She is the holder 
of a lease from the Crown for a term of years of tidal lands to be 
used for purposes of oyster culture.

The plaintiff brings this action against her alleging that she 
agreed to transfer the said lease to him, and he claims specific 
performance of the agreement, and an injunction restraining her 
from selling or transferring the same to another, which he alleges 
she threatens, and is about to do.

I think the subject-matter of the action is one to which the 
doctrine of specific performance is applicable, and hence if defend­
ant is not within the protection of the said Act the injunction 
should be granted.

Said sec. 2 makes it unlawful to take legal proceedings against 
the volunteer or his wife or dependant to enforce payment of the 
debts, liabilities and obligations of “any such person,” viz.: the 
volunteer. So far the section, on the construction of it the most 
favourable to the plaintiff, deals with the liabilities of the volunteer 
only, but protects also his wife or dependant from suit on account 
thereof, that is to say, the protection to the wife or dependant 
is merely incidental to that afforded the volunteer. In that 
view of it, it does not protect the wife or dependant from pro­
ceedings against either of them to enforce payment of debts of 
their own with which the volunteer is in no way connected. The
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appellant's contention is that the clauses following, dealing with 
the enforcement of liens and encumbrances and with possession 
by the wife or dependant of goods and lands, were intended to be 
restricted in the same way and must be so read.

But it is not permissible to read into the section such limita­
tions if it can be avoided. In li. v. Liverpool Justices (1883), 11 
Q.B.D. 638, at 649, Bowen, L.J., said:—

One objection which to my mind is almost conclusive evidence against 
it is this that so to construe the section is rending into it words which limit 
its primâ font operation and make it something different from and smaller 
than the terms express.

The opposite consideration, quite consistent with the above, 
was stated by Lord Herschell in Cox v. Hakes (1890), 15 App. 
Cas. 506 at 529:

It cannot, I think, lie denied that for the punaise of construing any 
enactment it is right to look not only at the provision immediately under 
construct ion. but at any others found in connection with it, which may throw 
light ii|Min it, and afford an indication that general words employed in u 
were not intended to he applied without some limitation.

The second clause of the said section declares that it shall not 
be lawful to take legal proceedings against the volunteer or against 
his wife or deftendant "for the enforcement of any lien, encum­
brance' or security." This is not in terms restricted to liens, 
etc., affecting "any such person,” namely, the volunteer, that is 
to say, this clause is not restricted in terms in the same way as 
is the clause above referred to relating to debts. The same is 
true of the third clause relating to possession of goods and lands

We are asked to read the second and third clauses as if the> 
contained such restrictive words, because it is argued the con­
text requires that we éhould do so in order to carry out the true 
intent, meaning and objects of the legislature.

Now the object of the Act is to protect the volunteer and t<- 
some ext <‘iit at least his wife and dependant. On the one ham I 
it is argued that that protection is intended to relate to the volun­
teer's debts and property only. The wife and dependant, it i> 
true, on that construction are incidentally protected by immunit > 
from suits against the volunteer and in their possession of the 
volunteer’s goods and lands. On this construction the wife or t In­
dépendant is not protected in respect of her or his own propert x 
where the volunteer or his property is not concerned.

On the other hand it is contended on behalf of the respondent
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that the protection to the wife and dependant extends to immunity 
from suits to enforce claims against their own property, and from 
disturbance of their possession of their own as well as of the prop­
erty of the volunteer.

There is nothing unreasonable or absurd in attributing to the 
legislature an intention to effect either of said objects. It would 
be quite as reasonable to impute an intention that the wife, who 
might l>e the owner of the family home, fehould not l>e disturbed 
in her enjoyment of it as that she should not be so disturbed 
when the home is the property of the husband.

1 must therefore look beyond the object of the Act for some­
thing which will justify reading restrictive words into it. On 
examining the whole Act instead of finding something which calls 
for a restrictive construction I find sec. 10. the effect of which is 
that in proceedings by a mortgagee or other encumbrancer against 
registered lands, he must satisfy the Court that no volunteer or 
dependant is interested in the land.

Now, according to the restrictive construction of the second 
clause of sec. 2. the dependant would be held to lx* not within 
its scope. If that construction be the right one, then sec. 10. as it 
applies to a dependant, requires the mortgagee to prove some­
thing which is entirely immaterial. If the lands of a dependant 
are not within sec. 2 why should he not be proceeded against?

By said sec. 10 the legislature has indicated that the restrictive 
words “any such person” were advisedly left out of the said 
second clause of sec. 2, and if this be so, 1 think they were advisedly 
left out of the 3rd clause also. It is enough, however, to say that 
sec. 10 furnishes a key to the proper construction of sec. 2 and 
destroys the contention of the apix-llant that the section must be 
restricted as above mentioned.

Sec. 10 was apparently not called to the attention of the Mani­
toba Court of Appeal in Shipman v. Imperial Canadian Trust Co., 
31 D.L.R. 137, nor was it referred to in the argument before us, 
but I am nevertheless not entitled to overlook it.

Apart from the assistance furnished by sec. 10, I should not 
feel at liberty to read sec. 2 in the restricted sense contended for. 
When the section says no action shall be brought against the 
wife or dependant to enforce any lien or to recover possession of 
any goods or lands, and a literal interpretation of these words

B. C.

C. A

Norris.

Macdonald.
C.J.A.
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B.C. leads to no inconsistency, contradiction or absurdity, then 1 ought
C. A. not to cut down their meaning. They are already sufficiently

Parsons

Norrih.

limited to meet all requirements of legal construction by being 
confined to ]>articular subject-matters.

The only remaining question is whether or not this action
Macdonald,

C.I.A.
contravenes the prohibition contained in sec. 2 as herein inter­
preted. An action by a vendee for specific performance of an 
agreement of sale is an action which must, if successful, lead to a 
change in possession of the property, and I think this action is one 
of those prohibited by the section.

I think, therefore, the apjieal must lie dismissed.
(lalliher, J A (ÎALLIHKR, J.A. (dissenting):—The trial Judge refused the in­

junction on the1 ground that the plaintiff was debarred from 
bringing this action by virtue of the provisions of the War Relief 
Act, ch. 74 of statutes of B.(\ 1916.

This Act has been differently construed by Judges in our own 
( ourts, and in the case of Shipman v. Imperial Canadian Trust Co., 
31 D.L.R. 137, a Manitoba case, Mathers, C.J., who was the trial 
Judge, held that the Act applied so as to prevent any action lieing 
brought against the dependants of any soldier in respect of their 
jiersonnl contracts.

On apiM-al to the (’ourt of Appeal, the majority (Richards, 
and Haggart, JJ.A., dissenting) overruled Mathers, C.J. (29 
D.L.R. 230). Perdue, J.A., delivered the majority judgment and 
with that judgment 1 am in full accord and for the reasons given.

The Chief Justice has called my attention to sec. 10 of our 
Act, but, with respect, that section does not change my view.

Counsel for the respondents raised the further point that 
even outside the War RelieJ Act this is not a case for granting an 
injunction, citing F other gill v. Howland, L.R. 17 Eq. Cas. 132.

It apjiears that the respondents held a special lease under sec.
11 of the Fisheries Act, R.S.R.C. ch. 89, for the planting of oyster 
beds within certain specified limits with the exclusive right to all 
oysters found or produced on the lieds within such limits.

The resixmdent Norris, on August 16, 1916, on India If of her­
self, and purporting to act also as agent for the respondent Hovel- 
ague, entered into an agreement in writing with the appellant 
whereby she agreed to sell and the appellant agreed to purchase 
all the right, title and interest of the respondents in the tidal
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lands or foreshore lots leased by the provincial government for 
oyster beds for a term of years.

The respondent Norris refuses to carry out the said agreement 
alleging that it was obtained from her by fraud and setting up the 
War Relief Act and, as the appellant alleges, threatens to dispose 
of the rights to another, hence the application for injunction.

In the Folhvryill case, supra, it was the sale of a chattel pure 
and simple, viz.: the coal to Ik* produced from certain veins and 
there the Court held that specific performance could not l>e de­
em'd as there was no power to compel Rowland to raise or mine 
the coal, and this coal was not of any peculiar kind or quality, 
and damages was the proper remedy.

It seems to me that what is granted here by the lease is more 
than a mere chattel interest.

The lease carries with it the right to use the bed of the ocean 
and the soil thereon for the purpose of planting oyster IhmIs and 
reaping the crop thereon produced, with rights as against tres­
passers, etc.

An agreement transferring those rights is something capable of 
being specifically performed.

It is true the lease or license cannot Ik* assigned or transferred 
vuthout the written consent of the commissioner, but this point 
has not ln-en taken liefore us, nor befow, and we must treat this 
ease as though such consent had lieen procured.

In my view tips was a proper case for an injunction, and I 
would allow the appeal.

McPiiilliph, J.A.: This is an appeal from an order of Morri­
son, .1., refusing an interim injunction. The respondent Norris is 
a widow and is solely de]>endcnt upon her eldest son, a volunteer 
in Overseas Service, who enlisted in the 29th Battalion of the (an­

il. l\

C. A.
1* ARSON K

Nohkih. 

(iiillihi-r, J A.

MvChillip*. J.A.

adian Expeditionary Forces. The endorsement on the writ of 
summons in commencement of action reads as follows:—

Tin* plaint ill's claim is against the defendants for the specific perform­
ance of a certain agreement, in writing, made and entered into on August 10, 
1916, between the plaint iff and the defendant Minna ('. K. Norris, whereby 
the defendant M. (’. K. Norris agreed to sell and the plaintiff agreed to pur­
chase all the right, title and interest of her the said M. (\ lv Norris and of 
the defendant I*. A. Hovelaque, for whom the defendant M. ('. K. Norris 
piir|>ortcd to act as agent. in certain tidal lands or foreshore lots numbered 
•ISO, .’IS1, 3X2, 3X4 and 3X5, being leased from the Government of the Province 
of British Columbia for a term of years, of certain oyster IhmIs situate on 
Pipestone Inlet, Barclay Sound, in said province.
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And for an injunction restraining the said defendants and each of them 
and their respective agents or attorneys from leasing, selling, disusing of 
and dealing in any way whatsoever with the above-mentioned lots or any 
part thereof; save as on the terms of the above-mentioned agreement between 
the plaintiff and defendant M. C. E. Norris.

And in the alternative for damuges for breath of contract of sale.
(Writ issued 18th August, 1916).
Following upon the issue of the writ an application was made 

by notice of motion for an interim injunction restraining the 
leasing, selling, disposing of or dealing in any way whatsoever 
with certain tidal lands or foreshore lots, Nos. 380, 381, 382, 
384 anti 385—lieing leases from the Government of the Province 
of British Columbia for a term of years, of certain oyster beds 
situate on Pipestone Inlet, Barclay Sound. The application 
having come on for hearing and the objection being made that the 
respondent Norris was a person entitled to the protection afforded 
by the War Relief Act (ch. 74, 6 Geo. V., B.C. 1916), and that 
objection being upheld the Judge dismissed the application with 
costs. The appeal is now to this Court and the contention is 
that the Judge was wrong in his interpretation of the relief afforded 
by the Act.

The question for consideration is whether the respondent Norris 
does come within the purview of the statute and whether the 
interim injunction applied for should have been granted. This 
of course1 really involves the question whether the action can In- 
proceeded with at all until after the termination of the war.

The section of the War Relief Act which has to be in particular 
considered and construed is sec. 2 thereof.

Legislation of precisely similar nature and in the same terms 
was considered by the Manitoba Court of Appeal in Shipman \ 
Imperial Canadian Trust Co. (1916), 31 D.L.R. 137—the considera­
tion of the point that arises is rendered more easy of solution 
The Manitoba Court of Appeal by a majority opinion (Richard*, 
and Haggart, JJ.A., dissenting), decided that the statute was not 
intended to protect property acquired in her own name by tla- 
wife of a volunteer or enlisted person serving in the war. 1 have 
given careful consideration to the reasons for judgment in that 
case and, with the greatest respect to the Court of Appeal of Mam 
toba, I am in entire agreement with the reasons contained in tla- 
dissenting opinion of Haggart, J.A., and I associate myself whollx 
with those reasons; Richards, J., was of a like opinion, being in
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agreement with the judgment of the ( !hief Justice of King's Bench, *_* 
whose judgment was under appeal. I do not consider it necessary, C. A.
in view of the opinion referred to of Haggart, J.A., to add any Parsons 
further reasons in support of my view that Morrison. J., was \ orris

right in refusing the injunction applied for. other than to sav, that -----
in the present case no such order as asked for can !>e made i>cnding 1 h lllpH J A 
the hearing. A customary order ami almost, of course, in accord­
ance with the practice of the Court in other cases, i.e., to keep 
matters in statu quo until the hearing or further order as the 
statute law interferes; and it is clear to me that the respondent 
Norris cannot he restrained nor can the proceedings in this action 
be further maintained against her during t he continuance of t ht1 
war and should be stayed until after the determination of the war.

The other questions so ably and elalxmitely argued by counsel 
for the appellant, in my opinion, do not require attention at tin» 
present time as the statute is an insuj>erable bar to the continu­
ance of any proceedings as against the respondent Norris pending 
the termination of the war.

I would dismiss the appeal. Appeal dismissed.

HENDERSON v. RUR. MUN. OF PINTO CREEK. SASK.
Saskatchewan Supreme Court, Newlands, Hroum and McKay, ././. s

March 10, 1917. * 1

I’artiks (§ I B—55)— Joinder of assignor Action for tort hy assionkk.
A mere right of litigation is not assignable; nor. in an action begun 

hy an alleged assignee, will the assignor lx- ad did. unless it hi- necessary 
to terminate the real matter in dispute.

Appeal by plaintiff from the judgment of the District Court Statement, 
at Swift Current refusing leave to add an assignor as plaintiff 
and dismissing the action. Affirmed.

1*. M. Anderson, for appellant ; I). Buckles, for respondent.
Newlands, J.:—On August 1, 1913, the Cockshutt Plow Co. NewUmde.j. 

Ltd. sold to Harry Bums an 8-ft. binder for $180, for which 
Bums agreed in writing to pay $60 on October 1. 1913, $60 on 
October 1, 1914 and $60 on Octolier 1, 1915. The Cockshutt 
Plow Co. had a lien on this binder until paid for. On August 4.
1914, the defendants wrongfully and unlawfully seized and sold 
the binder. In December, 1915, the Cockshutt Plow' Co. assigned 
to plaintiffs the above mentioned agreements in writing, together 
with all their right, title and interest thereunder and to the goods 
therein described.
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These facts appearing at the trial the trial Judge held that 
the plaintiff had no cause of action against defendants and he 
refused to amend by allowing the plaintiffs to join the Cockshutt 
Plow Co. as plaintiffs.

The cause of action set out in the statement of claim is for 
a tort. The plaintiff’s claim is under an assignment thereof.

The tort in question is not assignable, it being a mere right 
of litigation. Prosser v. Edmonds,\ Y.& C. Ex. 481. Approved in 
Dawson v. (treat Northern <£* City It. Co., [1905] 1 K.R. 2(‘>0, and 
therefore the plaintiffs had no cause of action against defendants.

In order that another person be substituted or added as plain­
tiff there must !>e a bond fide mistake, and it must lx» necessary 
to add the party for the determination of the real matter in dis­
pute, r. 32. Odgers on Pleading, p. 14—and there must be a con­
sent in writing signed by the party to l>e added ns plaintiff.

No evidence was produced before the trial Judge that there 
had been a bond fide mistake made, nor that the Cockshutt Plow 
Co. had consented in writing to bo added as a plaintiff, nor in 
my opinion was there any evidence to shew that it was necessary 
to add them to determine the real matter in dispute.

Assuming that the matter in dispute was the damage caused 
to the Cockshutt Plow Co. by the wrongful seizure and sale of 
the binder by defendants, the Cockshutt Plow Co. would onlv 
have an action against defendants on account of their lien thereon 
if they had lx*on damaged by such seizure and sale. They could 
only t>e damaged if Hums failed to pay them the amounts due 
on his lien notes. These notes are not now7 the property of the 
Cockshutt Plow Co., they have lx*en assigned to plaintiffs for 
value, as is set out in the statement of claim.

If on this assignment the plaintiffs paid the Cockshutt Plow 
Co. the amount Bums owed them and took over this debt, then 
the Cockshutt Plow Co. have lost nothing by defendants’ wrong­
ful action and have therefore no cause of action against them.

I am, therefore, of the opinion that the trial Judge was right 
in refusing to add the Cockshutt Plow Co. as plaintiffs when he 
had no evidence that they had any cause of action against defend­
ants and they had not given their consent in writing to be so added.

The appeal should lie dismissed with costs.
Brown, J.:—The plaintiff’s claim alleges that the Cockshutt 

Plow Co. Ltd. sold to one Harry Bums, under three certain
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agreements in writing, an 8-ft. binder for the price of .$180, and 
that it was a term of each agreement that the title, ownership 
and right to possession of the binder should remain in the 
company. It is further alleged that the said agreements, to­
gether with all right, title and interest thereunder and to the 
said binder were duly assigned by the (ockshutt Plow Co. to the 
plaintiffs by an assignment in writing. It is also alleged that 
the defendants wrongfully and unlawfully seized and sold the said 
hinder and converted the proceeds to t heir own use. The plaintiffs 
claim against the defendants damages in the sum of $222.27, 
Ix-ing the amount which the plaintiffs claim is owing on the said 
agreements.

The action having come on for trial before the acting District 
Court Judge at Swift Current, counsel for the plaintiffs admitted 
that the assignment was executed in December, 1015, and over 
a year after the alleged wrongful seizure. He asked that the 
(.'ockshutt Plow Co. lx- added as plaintiffs. The trial Judge 
refused to so add the (’ockshutt Plow Co. as plaintiffs and dis-* 
missed the action. The plaintiffs appeal from that decision.

Counsel for the appellants admitted lx-fore us, ami very 
properly so, that the plaintiffs have no right of action. If the 
( ockshutt Plow Co. had or have any right of action against the 
defendants for such wrongful seizure, such right of action is 
clearly not assignable.

The real question on appeal, therefore, is as to whether or not 
the trial Judge was right in refusing to add the Cockshutt Plow 
Co. as plaintiffs to the action.

Our Supreme Court rule No. 32, being the one applicable 
to the case, reads as follows:—

Where an art ion has l>een commenced in the name of the wrong person 
as plaintiff, or where it is doubtful whether it has been commenced in the 
name of the right plaintiff, the Court or a Jmlge may, if satisfied that it has 
been so commenced, through a bond fide mistake, and that it is necessary 
for the determination of the real matter in dispute so to do, order any other 
person to be substituted or udded as plaintiff, upon such tern s as may be just.

The issues on which the parties went down to trial seem to 
cover every conceivable defence except the one on which the 
action was dismissed.

In Hughes v. Pump House Hotel Co., [1902] 2 K.B. 485, the 
assignor of a debt brought action for the recovery of same, and, 
it l>eing found that the assignor had no right of action, the assignee
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was substituted as plaintiff, and, in view of this decision, 1 am of 
opinion that, had there been proper material before the trial 
Judge, the amendment should have been made. As a matter of 
fact there was absolutely no material on which to base the applica­
tion, other than the notice of motion. In order to get such an 
amendment, there must lie, under r. 32 aforesaid, some evidence 
of a bond fide mistake, and there must be, under r. 41, a consent 
in writing by the party sought to Ik* added or substituted. There 
does not seem to have l»een any attempt whatever made to meet 
either of these requirements, and, under such circumstances, 
1 am of opinion that we would not lie justified in interfering with 
the judgment of the trial Judge, and that the appeal should be 
dismissed with costs.

Mc Kay, J., concurred with Brown, J. Appeal dismissed.

INNIS v COSTELLO.
Alberta Su/ne me Court, Appellate Du'rion, Scott, Stuart, Heck and Walsh, JJ.

January 11, 1917.

Vendor and purchaser (§ I C 13)—Defective title -Coal reserva­
tion—Repudiation.

An agreement of sale of land, subject only to conditions and reserve 
tions in the grant from the Crown, is not enforceable if the coal therein 
is at the mine without the purchaser's knowledge, the property of a third 
party, even though the vendor procures and tenders title to the coal 
with a transfer of the land.

Appeal from the judgment of Hyndman, J., 27 D.L.R. 711. 
Reversed.

/. C. Hand, for appellant.
Stuart, J.:—We have here another example of the common 

ease of the purchaser of real estate at a highly inflated price during 
the boom times becoming unable, owing to the collapse of the 
l>oom, to meet the enormous obligations which the vendor has. 
in the midst of the boom, secured from him, and then seeking 
to escape from them by means of a point of law which he would 
no doubt, have overlooked if the boom had continued.

I regret that the Court has no power to do justice in this 
ease. The vendor knew perfectly well, I think, that the defend­
ants’ ability to meet the enormous obligations which they under­
took would depend upon a continuance of the then inflated real 
estate values and upon their ability to re-sell in lots to foolish 
purchasers. The parties were both in the same game—specu­
lating in real estate and doing no useful service to the community.
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The boom collapsed, and I greatly regret that the Court has 
no power to do what the federal government generally does when 
its purchasers fail to pay their balances, viz., direct a conveyance 
to the purchasers of such proportionate part of the land as the 
payments actually made would cover at the agreed price. That 
is what the defendants offered. They offered to lot the $12,000, 
which they had paid, go, and practically to lose the most of it 
because of the enormous shrinkage in values, and to let the plain­
tiff have the benefit of that if he would release them from further 
obligation, and take hack what land had not lx*en paid for. In 
these aftermaths of the Ikxhii I think such a course is one of 
justice. But we cannot do justice; we must decide the law, and 
the plaintiff says that the law, to which he appeals, will give him 
judgment for the balance of the purchase money. Very well, 
then, the only thing to do is to decide the law.

It is well settled—too well settled in this Court to reopen the 
question now—that a purchaser who discovers that his vendor 
has not the title which he agreed to convey, and has no right to 
demand it from any third person, may, if he acts promptly, repu­
diate the contract, and demand back and recover in the Court 
the money he has paid. Ewing v. McGill, 22 D.L.R. 834, 8 
A.L.R. 104; Christie v. Taylor, 15 D.L.R. 614; Lee v. Sheer, 
10 D.L.R. 30, 8 A.L.R. 101. This is the undoubted rule in 
Kngland and the cases art1 very numerous. Forrer v. Mash, 35 
Beav. 107 (55 K.R. 858); llrewer v. Broadwood, 22 Ch. D. 105; 
Bellamy v. Debcnham, [1801] 1 Ch. D. 412, are only a few examples.

The contract was made on January 28, 1013. The plaintiff 
vendor agreed “on payment of all sums due or to l>ecome due 
hereunder as aforesaid” “to convey the said lands to the pur­
chasers by a transfer in fee simple free from encumbrances, and 
subject to the conditions and reservations contained in the original 
grant thereof from the Crown.” The certificate of title which 
the vendor obtained for the land on April 25. 1013, certified that 
he was the owner of an estate in fee simple in iMissession of and 
in the lands included in the agreement, “excepting thereout all 
coal.”

On December 22, 1913, the purchasers, having learned very 
shortly before that the coal was reserved, served a notice on the 
vendor in which, after referring to the agreement and the tern’s 
of it, they said:—

ALTA.
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Costello.



Dominion Law Reports. [33 D.L.R.604 

AIT A.

Costello.

We have just learned that you do not own all the mineral rights in the 
lots of land above deseril>ed, and that the said lots of land arc* not free of 
conditions and reservations, although there were no reservations of the said 
mineral or minerals or mineral lights trade in the original grant from the 
Crown. In view of the fact that you do not own all the minerals or mineral 
rights in the said lots or land, we hereby notify you that we refuse to be 
further bound by the said contract, and demand from you the repayment 
to us of the sum of $12,000 paid by us to you under the said contract, with 
interest thereon at the rate of 5r/, per annum from the respective dates such 
payments were made to you.

The statement therein impliedly made that there was no 
reservation of the coal in the original grant from the Crown was 
correct.

The vendor, shortly after the receipt of this notice, began 
negotiations with the C.P.R. Co. for the purchase of the coal 
rights under the whole quarter section of which the lands covered 
by the agreement formed a part. He paid 81,600 for the coal 
rights, and on December 14, 1014, secured a certificate of title 
therefor from the Land Titles Office. On February 10, 1015, the 
present action was begun.

The trial Judge gave the plaintiff judgment. He took the 
view that the absence of the coal rights was only an afterthought 
on the part of the defendants, put forward for the purpose of 
saving them from their contract ; that the presence or absence 
of the coal rights had nothing to do with the decision of the 
defendants to purchase, and that the purchase of the subdivided 
lots was merely speculative. He, therefore, thought it was at 
most a matter for compensation, and that this was met by the 
fact that the plaintiff, Ixffore action was brought, had obtained 
the title to the coal.

I regret that I am unable to take that view of the matter, 
and I think the precedents I have quoted preclude me from doing 
so. We do not know what the extent of the coal under the 
property is. It might l>e very important—at any rate, the plain­
tiff paid 810 an acre for it. I do not think we are entitled 
to make the contract for the parties. The defendant was en­
titled to get what he contracted for. The plaintiff stands on his 
rights under the contract; why should not the defendant do the 
same? We have allowed repudiation and rescission in a number 
of cases like this, and I can see no reason why we should not apply 
the rule here. Unless we do, I think there will be absolutely no 
certainty in the law or consistency in our decisions.
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At the trial the plaintiff produced a witness whose evidence, 
it was said, would shew that there was really no coal of any 
value under the land in question, and asked for leave to amend 
his reply st> as to render such evidence admissible. This was 
refused by the trial Judge1. There was a discussion at the trial 
as to where the burden of proof would lie, assuming that such 
a question, as to the existence in fact of any coal upon which 
the reservation could operate, was relevant and material. 1 have 
no doubt that upon the assumption mentioned the burden lay 
upon the plaintiff, Inrause the title under which he held was sub­
ject to a reservation of all coal. Prima facie, 1 think, the pre­
sumption in such a cast* would lx* that there was in fact coal in 
existence upon which the reservation could ojxTate, and that it 
lay upon the plaintiff to shew, if he could, that the reservation 
really reserved nothing in fact.

I was, therefore, inclined at first to take the view that tIm­
proper thing to do would lie to order a new trial to In* confined 
to that one issue as to the existence or non-existence of any coal 
as the subject-matter of the reservation.

Hut that suggestion meets with a grave difficulty in my mind. 
When the defendant discovered that the plaintiff's title was sub­
ject to a reservatior of all coal, what were his legal rights? Had 
he not a right to assume then that there really was coal in exist­
ence, which had beee reserved, and to repudiate the contract 
because the plaintiff could not give him what he had contracted 
to give? 1 think he had a right to make that assumption and 
to act upon it, as he did, in serving the notice of DecemlxT 22. 
HU3. 1 am afraid 1 cannot assent to the proposition that it 
was his duty to proceed to a physical examination of the land 
in order to discover the fact, and then to affirm or repudiate the 
contract according to the result.

If it were true, as suggested in Halkett v. Pari Dudley, [ltK)7) 
1 Ch. 590, that the right of repudiation is a mere equitable right, 
giving merely a defence to an action for specific performance, 
I think the equity of the ease would lx* met perhaps by ordering 
a new trial for the purpose indicated. But the right of repudia­
tion is more serious than that. It is a right, at law, to say that 
he will not go on with the contract, to declare it at an end, and 
to sue at law for the return of the money paid.

ALTA.

S. C.

Costello.
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In Hale., vol. 25, p. 404, it ie said:—
Rightful repudiation by the purchaser is available as a defence to an 

action by the vendor for sjiccific performance, and in this aspect it depends 
on the doctrine of mutuality in the contract ; but it ap|»cars also to operate 
as a rescission of the contract at law, so as to entitle the purchaser to main­
tain an action for a declaration of rescission and the ret urn of the deposit 
and to be available as a defence to the vendor's action for breach of con­
tract on non-completion at the proper time.

Breuer v. Broad wood, 22 Ch. I). 105, is quoted as the authority 
for this, as well as Lee v. Soames (1888), 36 W.R. 884, and Weston 
v. Savage, 10 Ch. D. 736.

The footnote in llalsbury is:—
This |K)int was left open in Bellamy v. Debenham, su/ira. and in Ilalkdl 

v. Karl Dudhy, supra, Parker, J., treated the purchaser’s immediate right 
of repudiation for defect of title as an equitable right only, leaving him 
liable on the contract, if the vendor makes a good title at the time fixed for 
completion. Rut this overlooks the special obligation of a vendor of land 
to make out his title prior to completion so as la enable the purchaser to rely on 
and prepare for completion, and the better opinion seems to be that tin 
right of repudiation is a legal as well as an equitable right.

The matter is discussed fully in Williams on Vendor and 
Purchaser, 2nd ed., p. 185, note (l).

I do not think our common practice of having agreements 
where the payment of the purchase price is extended over a long 
period by instalments, or the absence of the practice of requisi­
tions on title here, really make any difference. The test is sup­
plied in this way. An instalment of $19,000 was due under the 
agreement on January 28, 1914. Could the plaintiff have suc­
ceeded in an action at law if he had brought it on January 29. 
1914, for recovery of that sum or for damages for non-payment " 
If his title had l>een good, he certainly could have recovered tin 
amount. Hut, after the notice of Decemlx»r 22, 1913, would a 
Court of law have given him a judgment at all? 1 think a Court 
of law would have said, “The defendant finds and it so appeai> 
that you cannot give him what you agreed to give. There is 
nothing whatever to shew that you will lx* able to do so when 
the time comes. He was not Ixmnd to wait. He repudiated tin 
contract, as at law he had a right to do, and it is at an end. You 
cannot recover, and you must pay hack what he has paid you.”

I do not think it is right to say that a Court of equity would 
have directed the defendant to pay the large sum of $19,0(Mi 
into Court, and to go without it and wait upon a speculation 
as to whether the plaintiff would get in the coal rights whos.
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conveyance he had no right to compel. A Court of equity would **•'*'*• 
have recognized the repudiation, unless it thought right to order H. ('. 
an enquiry by a new trial, as 1 have suggested here, as to the Innik 

existence of the coal. „ »•
iiii , 1 OBTBLLO.

I think the defence would have been complete at law and that ----
a Court of law would have treated the contract as ended.

The point of what 1 say lies on this question: Was the con­
tract ended actually, by the notice of December 22, 1913, or 
merely hypothetically? 1 have suggested the possibility that in 
equity it might not lie treated as legally ended then, but that the 
Court might still allow the suggested inquiry. Hut I think the 
real situation is that both at law and in equity the contract was 
then ended and determined. The notice was given at a time 
when the defendants had every right to assume that there was 
coal under the land in question, because their vendor's title shewed 
a reservation of it. 1 cannot think that the notice had a merely 
contingent operation conditional upon the result of a subsequent 
enquiry as to whether there was or was not in fact coal under 
the land. Its operation was, I think, definite and final l>oth at 
law and in equity. Whatever rights the service of the notice 
gave the defendants then finally arose, i.e., were created, and 1 
do not think the mere delay in bringing the matter into Court, 
as a result of which the plaintiff has l>een able to get in the coal 
rights, can alter the rights which them arose. The defendant 
could have sued for the return of his money at once. Surely his 
delay in doing so did not destroy his right to do so .aside from 
any statute of limitation.

For these reasons I think the ap]>eal should Ik* allowed with 
costs, the judgment below set aside, the plaintiff’s action dis­
missed with costs, and judgment given on the defendant’s counter­
claim against the plaintiff for $12,000 and interest at 5% since 
December 22, 1913, and costs.

Scott and Beck, JJ., concurred. j.
Walsh, J.:—I concur in the judgment of Stuart, J., but, in waish. f 

doing so, I do not wish to be considered as in any degree qualifying 
the opinion to which I gave effect in Springer v. Anderson, 27 
D.L.R. 709. The trial Judge, in the judgment under appeal, 
refers with approval to my judgment in that case, and founds 
his decision to some extent upon the analogy which he finds in
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principle between this case and it. With great respect I think 
there is no such analogy, and so 1 disagree with the application 
which he has made of my opinion in the Springer case to the facts 
of this case. Appeal allowed.

GREEN v CANADIAN NORTHERN R Co

Saskatchewan Supreme Court. Sir Frederick lluultain, ('.J.. !.amont, Brown, 
and McKay, ././. March 10, 1917.

Interest (§ I C—25)—On expropriation award -From when changeable.
In awarding compensation for lamia compulsorily taken and others 

injuriously affected, in an expropriation under the Railway Act (K.H.C. 
190(1, eh. 37), interest is to he allowed on the whole amount awarded, 
and is chargeable from the time the notice of expropriation is served or 
|K>sscssion taken.

Appeal by defendant from a judgment allowing plaintiff in­
terest on an expropriation award. Affirmed.

J. X. Fish, K.(\, for appellant.
(i. E. Taylor, K.C., for respondent.
The judgment of the Court was delivered by 
McKay, J.:—The material facts of this case are, shortly, as 

follows:—
On July, 20. 1911. the appellant entered into poeecaeion of 

its right-of-way and commenced construction of its road l>ed 
through the east half of section 20, in township 10, in range 20, 
west of the second meridian, in the province of Saskatchewan, 
and on September 21, 1912, the appellant entered into possession 
of its right-of -way and commenced construction of its road l>eri 
through the south-east quarter of section 29, in said township 
and range.

By notice of expropriation, dated September 5, 1912, the 
appellant began expropriation proceedings under the Railway Act 
of Canada for all its right-of-way through the said lands, and 
served said notice on the respondent on September 14, 1912.

Arbitrators were appointed, and the majority of them made 
their award on December 17, 1913, whereby they awarded cer­
tain sums to the respondent, and, on appeal, this Court, on 
January 9, 1915, allowed the following sums to the respondent:

For land taken for right-of-way through the south-east quarter 
29, $3,290; for land taken for right-of-way through the south­
east quarter 20, $810; for land taken for right-of-way through 
the north-east quarter 20, $2,548; for damages to the S.E. Y\ 29 
injuriously affected, $9,804.00; for damages to the S.E. V\ 20
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injuriously affected, $910; for damages to the N.E. *4 20 injuri­
ously affected, $(>,144; making a total of $23,586.60

Of the above amount awarded, $13,154.60 was in connection 
with the south-east quarter of 29 and $10,412 was in connection 
with the south-east quarter and north-east quarter of 20.

The trial Judge fourni that all the altove sums were1 paid by 
the apiH-llant to the respondent as follows, which was not ques­
tioned on the appeal: On April 30, 1915, the1 sum of $10,412: 
011 May 31, 1915, the sum of $13.154.60.

The respondent was liable for the costs of the appeal in the 
arbitration proceedings, which were taxed at $1,412 on Apiil 1, 
1915, and the respondent gives credit to the for this
amount in his statement of claim as of that date, ami this tin- 
trial Judge allowed.

The respondent plaintiff, in his statement of claim, claims 
interest at 5% per annum on $10,412, the sum awarded with 
respect to the east half of section 20 from July 20. 1911, and on 
$13,154.60, the sum awarded with respect to the south-east 
quarter of section 29. from September 31, 1912, which 1 take to 
lie intended from Sep tender 21. 1912, as likewise does the trial 
Judge.

The trial Judge found that the respondent was entitled to 
interest on $10,412 from September 14, 1912, the date of the 
sen ice of the expropriation notice on respondent, and on 
$13,154.60 from September 21, 1912, the date appellant took pos­
session of the right-of-way through the south-east quarter of 29.

From this judgment the appellant ap|>cnls, contending that: 
I. The res]H>ndent is not entitled to any interest; 2. If entitled 
to any interest, it should lx- only on the amount allowed for lands 
taken, and not on tin- amount allowed for lands injuriously 
affected; 3. If interest is allowed, it should not In- from any date 
earlier than January 9, 1915, the date of the judgment of this 
Court, on the arbit ration appeal.

Dealing with the second contention first, tin- only case cited 
by counsel for ap{>ellant in supiiort thereof was hak v. Toronto, 
30 Can. 8.C.R. 321, where the Supreme Court held that interest 
could not lie allowed by the arbitrator on the amount of damages 
awarded for lands injuriously affected. That was a case in which 
no land was taken, but only injuriously affected.
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It should be noted that towards the end of the judgment the 
follow ing paragraph appears:—

The Judges of the Court of Ap|x>ul have gone very fully into this ques­
tion, and we agree with what they hate said.

And when we refer to the judgments of these Judges in 20 
A.R. (Ont.) 351, we find Osler, J.A., when referring to the Land 
Clauses Consolidation Aet (Imp.), reported as follows, at p. 355:

Similarly under that Aet where the claim is us well for land intended 
to lx* taken as for compensation for injuriously ufTectiug other land held 
therewith, the injurious affection of the latter arises from the taking of the 
former, ami the whole compensation, though assessed separately under each 
head, is regarded as purchase money, and interest on the whole is not dealt 
with otherwise than as in the case where land only is taken.

And, when referring to the Ontario Municipal Act, at p. 357 :
There is no express provision in the Act as to interest on the compensa­

tion in such case, hut it has been rightly held, if I may say so, by analog\ 
to the English rule, that the arbitrator may then properly award interest 
from the date of the by-law which authorised the taking and entry: He 
Mnepherxon and City of Toronto (1S95). 20 O.R. 558.

In that case the award was for damages for land taken and entered upon, 
anti damages for injuriously affecting other lands by reason of severance 
from the lands taken.

To my mind Leak v. Toronto, supra, approves rather than 
disagrees with what was decided in Macpherson and Toronto, 
26 O.R. 558. Namely, that where some land is taken and other 
land is injuriously affected, the w hole sum allowed must l>e treated 
as purchase money. This was approved and followed in He 
Davies and Janies Hay H. Co., 20 O.L.R. 534, 10 Can. Ry. Cas. 
225.

I am, therefore, of the opinion that if the respondent is entitled 
to interest, he is entitled to it in the whole amount awarded: 
that is, on the amount awarded for lands taken and lands injuri­
ously affected.

As to the first and third contentions, that the respondent is 
not entitled to any interest, and, if held he is entitled, it can 
only he charged from January 9, 1915, the date of the judgment 
of the Court in the arbitration appeal. Mr. Fish, K.C., contends 
the decisions in England, in the case of purchases under the Lands 
Clauses Act, are based on the analogy of vendor and pur chaser, 
and that the relation of vendor and purchaser does not arise 
until notice to treat has Iteen served, or the land has boon entered 
upon pursuant to the Act, and the price or compensation has 
been ascertained, and cites6 Hais.pp. 106 and 107, for this projmsi-
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lion; and argues from this that interest cannot be charged in SA8K. 
any event before the price has been fixed or ascertained. 8. C.

With the first part of this proposition I entirely agree— Green

namely, that the English decisions are based on the analogy of Canadian 
vendor and purchaser, and the ordinary rules in such cases apply Northern 
unless void by the Act, but I cannot agree with the latter proposi- — 
tion that interest cannot l>e charged for any period before the McKay,J
price is ascertained.

It is to lie noted that the heading of this paragraph in Halsbury 
is “Specific Performance," and the two cases cited by the author 
(Reyent'* Canal Co. v. Ware (1857), 23 Beav. 575, 53 E.R. 226;
Mason v. Stokes Bay Pier and R. Co. (1862), 32 L.J. Ch. 110) 
are both cases for specific performance to enforce the purchase 
of the lands in question. Objection was taken in these two cases 
that there was not a completed contract which the Court could 
enforce by specific performance, but it was held there was, as 
the company had given notice to take the land, and the* price 
had been fixed. The principal point decided in these cases, and 
what Halsbury, in aliovo-cited paragraph, evidently refers to, is 
that there is a complete contract between the parties, enfoiceable 
by the Courts when the aliovc conditions are satisfied. That is 
not until an action for specific performance may lie brought, but 
apparently when these conditions are satisfied, all the ordinary 
rules of vendor and purchaser apply, unless the Act contains pro­
visions to the contrary. For instance, in the case of Rhys v.
Dare Valley R. Co., 19 Eq. (’as. 93. these conditions had arisen 
at the time the action was brought claiming interest, and interest 
was allowed from the time the defendants took possession, which 
was before the ascertainment of the price.

In Cripps on Compensation, 5th ed., p. 128, the author 
states:—

The ortlimiry rules as to payment of interest on purchase money apply 
when lands are acquired under statutory powers.

And Dart on Vendor and Purchaser, 7th ed., at p. 653, dealing 
with the rule as to interest on purchases under statutory powers, 
states: “The true principle was, it appears, laid down by Jessel,
M.R., viz., that the ordinary rule as between vendor and pur­
chaser applies to purchases by a railway company, and that, 
therefore, interest is to be calculated from the time when the
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company might prudently take possession,” and cites Pigott v. 
G.W.R. Co. (1881), 18 Oh. D. 146.

It is to lie noted that the concluding paragraph above quoted 
from Dart, i.r., “and that, therefore, interest is to lie calculated 
from the time when the company might prudently take posses­
sion,” is practically an extract from the decision of Jessel, M.R., 
in the Pigott case, where the latter invoked that portion of the 
rule laid down by Dart in the earlier part of the alsive quotation, 
which applied to the case then under his consideration, where 
possession had not lieen taken by the railway company.

At p. 129, in Cripps, after the author deals with certain cases 
coming under sec. 85 of the londs Clauses Act, 1845, lie goes 
on to say: “In all other cases in which the promoters enter on 
lands before the payment of the purchase money, they arc liable 
to pay interest at the rate of four per cent, from the time of 
entry, in accordance with the ordinary practice which regulates 
the liability of a purchaser to a vendor, and cites the following 
authorities:—Rhyt v. Dan Valley R. Co. (1874), 19 Kq. Cas. 93: 
Birch v. Joy (1852), 3 H.L.C. 565 (10 E.R. 222); Re Show and 
Carp, of Birmingham (1884), 27 Ch. D. 614; Re Baltimore Exten­
sion R. Co., Ex p. Daly, [1895] 1 Ir. R. 169; Fletcher v. Lancanhw 
and Yorkthire ft. Co., [1902] 1 Ch. 901. Also see Browne & Allan 
on Compensation, 2nd ed., pp. 14 and 15, under heading " In­
terest."

I take it, then, that where lands are acquired under statu­
tory powers in England, it is established law that the ordinnn 
rules of vendor and purchaser apply where not otherwise changed 
by the statute, and that interest will be allowed from the time 
of taking possession where possession has lieen taken before the 
ascertainment of the price, but action to enforce the payment of 
this interest cannot lie brought until the price is fixed or ascer­
tained. And this is the principle applied by Sir James Bacon. 
V.-C., in Rhyt v. Dare Valley ft. Co., tupra. The facts of this 
case were shortly as follows: The defendant company served 
notice to treat for lands on plaintiffs in August, 1864, and entered 
into possession in Novemlier, 1864, and the amount of compensa­
tion was fixed by a jury not until August 20, 1869. The Vice- 
Chancellor allowed interest upon the purchase or compensation 
money from the time the company took possession of the land.
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and not from the subsequent period of ascertaining the price by 
the verdict of a jury.

In support of his contention that interest cannot 1m* charged 
for any period before the price or compensation 1ms been fixed 
or ascertained, Mr. Fish also cited the Pigott case, and 25 Hals, 
p. 375, and note (t>) thereto. In my opinion, it is not so decided 
in the Pigott cast*. I can find nothing in this case that disagrees 
with the principle acted on in the Rhys case.

Of course, the facts were different in each case. In the Rhys 
case possession had been taken Indore* the price* was ascertained!, 
as in the case at bar, and in the Pigott case* posse*ssion had not 
l>ern taken, and, as the Master of the* Redis was elealing with 
a case where* possessiem hael not been take*n. he applied the rule 
applicable to the case* uneier his consideration. Hael it lK*e*n a 
case where ]>osse>Ksie>n hael lx*en taken be*fore the* price was ase*er- 
tained, there is nothing to indicate that he would not have applie*d 
the* other rule laid elown by Dart in the same paragraph he* refers 
to, namely, that the purchaser pays interest from the time of 
his taking posse*ssiem. It is also to Ik* lame* in minel that this 
ease was approve»d e>f by Chitty in Re Shine and the Corp. of 
Rirmingham, 27 Ch. D. 014, at p. 019.

Then with rogarel to 25 Hals. 375 ami note (r). The author, 
in my opinion, is ele*aling with case*s where* posse'ssion has not Iren 
taken. The cases he cites as his authority shew this, namely, 
Cutting v. G.N.R. Co. (1809), 18 W.R. 121, anel the* Pigott case, 
in l>oth of which case's possession had not lH*e*n taken

So far as title is concerned, the evidence shews that the re- 
spondent always had a registered title to a portion of the land, 
and had title under an agreement of sale for the* balance, anel 
could at any time give or procure registered title to the np}M*llant 
for the lanels in question on payment of the compensation.

1 have come to the cemclusion, then, that in Lngland, in pur­
chase's under statutory powers, interest may be allowed from the* 
time of taking jiossession after notice to treat has been served, 
even if such possession be taken before the price or compensa­
tion is ascertained, anel this ap]M*ars to lx* followeel in the* Cana­
dian case*s.

In Rc Clarke and Toronto Grey A liruce R. Co., 18 O.L.R. (128, 
derided in 1908, possession of the* lanels was taken by the* rail-
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way company, under warrants of possession issued by a Judge1, 
prior to the making of the awards, and Meredith, C.J.C.P., held 
that the owners were entitled to interest at five per cent. per 
annum from the date of the warrants of possession.

In Re Davies and James Ray R. Co., already referred to, 
decided in 1910 by the Court of Appeal in Ontario, it was held 
that there was nothing in sec. 192 (2) of the Railway Act to 
interfere with the operation of the general law, which, as between 
vendor and purchaser, fixes the time at which interest commences 
ns that at which the purchaser takes or may safely take possession.

In Gauthier v. C.N.R. Co., 14 D.L.R. 490, 7 A.L.R 229, 16 
Can. Ry. Cas. 354, Reck, J., is reported as follows:—

In the roHiilt, the only question left for me to decide, is whether the 
amount paid in in respect of the award is sufficient, ami this involves the 
question, whether interest on the amount awarded runs from the time the 
company took |H>Hsession or from the date of the award. ... I sec, 
however, no reason on this or on any other ground for declining to fo'lou 
the decision of Meredith, C.J., in Re Clarke and Toronto Grey A lirucc H. Co., 
IK O.L.H. 628. Interest, it seems to me, is a coni pensât ion for iweseesion. 
and it is on this ground it is allowed. (14 D.L.R. 491).

This case was appealed to the Appellate Division of the 
Alberta Supreme Court (17 D.L.R. 193), and this Court allowed 
the interest, although not exactly agreeing with the trial Judge 
on the reasons for allowing it.

The respondent contended that tin1 decision apjMaltHl from 
herein should lxi varied by allowing interest on the compensation 
for the east half of section 20 from the date on which possession 
was taken of the same by the appellant, namely, July 20, 1911. 
but 1 do not think this contention is right. According to the 
authorities I have above quoted, the interest appears to lie 
chargeable from the time notice is served or possession taken, 
whichever of these two is the later, but both have to take place 
before the interest is chargeable.

I am. therefore, of the opinion that the trial Judge was right 
in allowing interest as he did at the rate of 5% per annum on 
810,412 from Septemlier 14, 1912, and on 813,154.60 from Scp- 
tcmlier 21, 1912, the costs, amounting to $1,412.82, to be credited 
as of April 1, 1915» The computation of the interest to lie made 
as appears in the judgment roll.

For the reasons above given, I would dismiss the appeal with 
costs. Appeal dismissed.
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An employee in vhnrgv of a vaeli rvgietvr wlm fails to n-gishr a mim. 
in order to reitnburxe liimwlf for :m e«|U'tl amount lie claiintsl to Ik- due 
him. cannot maintain an action for malivioue prosecution against his 
employer for proeuring Ins arrest for theft, on which charge he was 
armiitted. since the latter, in the circumstances, has acted in gissl faith, 
ano with reasonable and pnihiihle cause.

Appeal by plaintiff from the judgment of Loranger. J., Superior 
Court, dismissing an action for malicious arrest. Affirmed.

Monty 4* Duranleau, for appellant.
Lamarre A Hnutenr, for rcs|>ondcnt.
Archer, J.:—Plaintiff inserilxxl from the judgment dis­

missing her action in damages to the amount of $500. The parties 
have stated that the cast* could not lie submitted prior to this 
date as the record had been lost.

Aliont SeptemlxT 25, 1904, defendant, as manager of the 
Boston Quick Lunch, brought complaint under oath against the 
plaintiff to the effect that he was credibly informed and had reason­
able cause to Ixdieve that she had eon verted to her lienetit the 
sum of 25 cents.

The Boston Quick Lunch was at that time o]>erating tem­
perance restaurants where the public was catered to and the 
plaintiff was employed in one of these restaurants, where her 
work consisted in waiting u|K>n the clientele and receiving the 
money paid by them.

Some time before the arrest of the plaintiff, certain clients 
had advised the defendant that a person entrusted with receiving 
cash payments did not register the exact amount thereof in the 
cash register, ami as these notices became more numerous, he 
resolved to lay a trap for the jx^rson thus designated (who was 
no other than the plaintiff), in order to verify whether these 
complaints were well grounded, and whether the company, of 
which he was the manager, was the victim of thefts. With this 
pur]K)sc in view a bank note of 25 cents was marked and on 
the morrow the assistant manager of the Boston Quick Lunch 
and an employee of another restaurant of this concern, who were 
not known to the plaintiff, were charged with the task of making 
a purchase at the restaurant where she was working.

This employee, one A. L., entered the restaurant alxiut 7.30
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on September 26, 1904, whilst the assistant manager remained 
outside, and he ]>urebased five sandwiches for which he was 
charged by the plaintiff the regular sum of 25 cents. A. L. 
handed the plaintiff the 25 cent note which had been marked, 
and verified that the cash register indicated 15 cents, which 
meant that a sale of this amount had l>een previously made. 
Plaintiff did not place the 25 vents in the register whilst A. L. 
was in the restaurant. As soon as he went out he notified the 
assistant manager that the register indicated 15 cents and the 
latter then enteied the restaurant and noticed that the register 
still indicated the same amount.

After remaining in the restaurant a certain time, during 
which the plaintiff did not deposit the 25 cents in the cash register, 
and did not register the amount of A. L.’s purchase, the assistant 
manager made his report to the defendant and both went to the 
detective office* at the ('ity Hall, where they related the facts.

After consultation it was decided to lay a complaint in the 
Police Court. Plaintiff was arrested and she was found in pos­
session of the 25 cents which A. L. had given for his purchase.

At the preliminary enquiry the plaintiff, testifying in her own 
l)chalf, stated that she had kept this money in order to reimburse 
herself of an equal amount which she had placed in the gas meter 
the night before for the benefit of the firm, and the enquiring 
magistrate gave her the benefit of the doubt and discharged he r 
as another witness working with the plaintiff corroltorated her 
statements.

The defendant pleaded that he acted in good faith, with 
reasonable and probable cause? in the exercise of his functions as 
manager of the company which employed him.

In Hétu v. Dixinllc Butler & Cheese Assoc., 40 Can. 8.C.K. 
128, it was held:—

An action for damages for malicious prosecution will not lie where it 
appeals that the circumstances under which the information was laid wen- 
such that the party prosecuting entertained a reasonable bund Jide belief, 
based upon full conviction, founded upon reasonable grounds, that the accused 
was guilty of the offence charged.

Semble, that in such cases the rule an to the burden of proof in the Province 
of Quebec is the same as that under the law of Kngland, and the plaintiiT i> 
obliged to allege and prove that the prosecutor acted with malicious inten­
tions or, at least, with indiscretion or reprehensible want of consideration.

In Dèsaulniers v. Hird, 15 Que. K.B. 394, it was also held:
In an action for damages for malicious prosecution the onus of evidence
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is on the plaintiff to prove not only tint he was discharged from the prosecu­
tion, but that the defendant who prii.secutcd lum acted maliciously and with­
out reasonable or probable cause.

Under our law and under the jurisprudence firmly established 
in the province the ])laintitT was bound not only to prove her 
discharge by the magistrate but furthermore that the defendant 
acted without reasonable and probable cause, maliciously or 
at least imprudently or recklessly.

The Judge found, on the facts, that the defendant had reason­
able ami probable cause to act as he did and that he acted in 
good faith. I am of opinion that the facts established are as 
found by the trial Judge. Plaintiff contends that she was entitled 
to retain the sum of 25 cents to reimburse herself for an advance 
of an equal amount made the night before. Evidence on this 
point is contradictory. It is not necessary for the decision of 
this case, to decide whether or not she was entitled to retain the 
amount of the sum which she may have lent. This question 
could have some importance liefoYe the magistrate.

Here we are only called upon to decide whether the defendant 
acted maliciously, without reasonable cause, or imprudently.

The reports made to the defendant by some of the witnesses 
and the conduct of the plaintiff on September 26. 1904, justified 
the defendant in his taking these criminal proceedings. I am, 
therefore, of opinion that the plaintiff has not proven the essential 
elements in her case; that the record discloses that the defendant 
had reasonable grounds upon which to act; that there was no 
malice on his part and that he did not act indiscreetly or inju­
diciously. The judgment is therefore confirmed.

Appeal dismissed.

WESTER v JAGO
AUsrta Supreme Court. An/sHuh Division, Harvey, C.J.. Stuart. Berk amt 

Walsh, JJ. January 26, 1917.

Mechanics' liens (6 V— 30)— Mining coal—Owner's request oh benefit

No lien will attach under secs. 4, 11, of the Mechanics' Lien Act (Alta. 
HHM, ch. 21), to bind the owner of land, for work performed in mining 
coal under a lease, at the request of the lessee, not of the owner or for 
his licncfit.

Appeal by defendants from the judgment of Crawford, D. 
C.J. Reversed.

//. H. Hyndman, for respondent; G. E. Winkler, for appellant.
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The* judgment of the Court was delivered by
Harvey, C.J.:—The five plaintiffs claim mechanics’ liens 

against a quarter section of land alleged to be owned by defendant 
Kelly, in respect of work ami lalxmr clone by them as miners in 
mining coal under a portion of the land.

The statement of claim alleges that the plaintiffs were employed 
by the defendant Jago who had a lease from the defendant Kelly 
of all the coal lying under a certain ]>ortion of the quarter section 
with the right “to search for, dig, work, mine, procure, haul, 
carry away and transfer all coal” within specified areas at a 
rental of 25c a ton and also a rental of $10 per month “for the 
use of the buildings, scales, scale* house*, tejols and implements, 
of the said mine”.

One of the plaintiffs inclueic*s in his claim a debt for wages 
due from a prior lesser which elebt was assumeel by defenelant 
Jago. The only evidence at the trial was that of Jago who ad­
mitted all the claims and swore that the men were employed by 
him as inine*rs.

The action was trie*el by Crawford, Diet. Ct. J., who gave 
jueigment in favour of the plaintiffs deelaring them entitled to a 
lien on the quarter section. The formal judgment directs a 
sale of the land in the event of the amount of the judgment not 
being paid. One objection which was taken at the trial which 
was not argued before us or even raised in the notice of appeal 
was that there was no evidence that the defendant Kelly was 
the owner of the land.

On examination of the pleadings I find tliat the fac* is alleged 
and is not denied. Notwithstanding that fact 1 thin* the judg­
ment is in error in adjudging a sale of the land without proof 
that no one else may he affected. This point is impressed upon 
me by the fact that not long ago, on an application before me to 
declare land alleged to have been fraudulently transferred liable 
to sale under a creditor’s execution, no question being raised as 
to the ownership, I did direct a sale and when an attempt was 
made to enforce my order it was found that the title was not 
registered in the party’s name and considerable* difficulty was 
experienced in getting the matter properly adjusted.

This, however, I think should not lx* fatal to the plaintiff’s 
claim if it could Ik* shewn by a reference* or in some other manner 
that the defendant Kelly is the owner of the land.
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It is not necessary, however, to make any direction as to this ALTA, 
because, in my opinion, the chief ground on which the appeal was s. (’. 
taken and which was argued before us is fatal to the claim, viz.: ...
... XX ESTER

that no right of hen exists in the present case. Sec. 4 of the r. 
Mechanics Lien Act (ch. 21 of 1906) gives a lien to different Jauo‘
persons in respect of certain works constructed at the request of ,,arveyCJ 
the owner of the land.

The work in the present case was not done at the request 
of the owner and to support the lien resort must lie had to sec. 11, 
which provides that: “Every building or other improvement men­
tioned in the 4th section of the Act constructed upon any lands 
with the knowledge of the owner or his authorized agent . . .
shall lie held to have been constructed at the request of such 
owner . . . ” unless notice shall have l>een given of repudiation
of responsibility.

Now, it seems clear that whatever may be the lien that is 
given by see. 4 the only lien which can attach to bind an owner 
not actually requesting the work must l>e in respect of a building 
or other improvement constructed on the land. It seems to 
follow that the section can have no application to the present 
case in which there was no improvement and nothing constructed.
The work was done, not for the benefit of the owner, but for the 
l>enefit of the lessee. It was not improving the land but deprecia­
ting it, the owner being paid for such depreciation, at the rate 
of 25c for each ton removed. If the work done had been by way 
of improvement for which the owner would receive some benefit 
the cast? would, of course, lx* quite different, but the plaintiff’s 
case is that this is a working mine from which the coal is being 
removed and such removal necessarily cannot lx* an improve­
ment.

In Scratch v. Anderson, a case in which the liability of an owner 
under sec. 11 was being considered in giving the reasons for 
judgment, holding the owner liable, 1 jxjinted out what I considered 
the principle of the Act in this respect, viz.: “that the land which 
receives the benefit shall bear the burden”. These reasons were 
concurred in by the other members of the Court en banc and were1 
also approved by the Supreme ( 'ourt of ( 'anuda in the appeal to 
that Court, reported under the name of Limoges v. Scratch, 44 
Can. S.C.R. 86. The judgment in our own Court apix*ars not 
to have been reported. (See case following.)
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For the reasons stated I think the judgment declaring a lien 
is wrong and 1 would allow the appeal with costs and dismiss 
the action with costs. Appeal allowed.

SCRATCH v. ANDERSON.
(Referred to in the judgment of Harvey, C.J., in Wester v. Jago, ante.) 

Alberta Supreme Court, Sifton, CJ., and Harney and Stuart, JJ. 
December 16. 1909.

The judgment of the Court was delivered by
Harvey, J.:—In July, 1907, the defendant Limoges leased certain 

hotel property of which he was the owner to defendants Skead and Anderson 
with an option to purchase. In the following month the lessees l>egan some 
very substantial alterations in the buildings which continued for several 
months, and in the months of January ami February, 1908, mechanics’ 
liens aggregating more than $8,000 were registered. The defendant Limoges 
lived within 150 yards of the demised premises and was aware of the building 
operations. On February 26, after the last of the liens was registered, the 
lessor gave the lessees notice that he declared the lease forfeited and de­
termined for breach of covenant, and he subsequently entered into a contract 
of sale with another purchaser.

The actions on the different liens were consolidated and tried before 
my brother Beck (2 A.L.R. 109), who gave judgment in favour of the plain­
tiffs, declaring that the interest of the defendant Limoges to the extent to 
which it was benefitted by the building was subject' to their liens. From 
this judgment the defendant Limoges has appealed. Sec. 4 of the Mechanics' 
Lien Act provides that anyone doing work on or furnishing materials in the 
construction of, any building on any land at the request of the owner of the 
land, shall have a lien for the price of such work or materials. “Owner” is 
defined us including a jierson having anÿ interest in the land, at whose request 
or with whose consent the work is done.

8ec. 11 provides that any building constructed with the knowledge 
of the owner shall be held to have been constructed at his request, unless he 
has given notice that he will not be responsible.

Appellant contends that he is not an owner w ithin the meaning of secs 
4 and 11 and that the only interest to which the liens could attach is the 
interest of the lessees.

My brother Beck in his reasons for judgment, accepted the first portion 
of this contention, stating that from the cases cited it appeared that sec. 11 
was intended to apply to the case of a building being const ructed by a person 
having no estate or interest in the land. The authority for this contention 
which has been cited to us and no doubt was cited at the trial is Anderson 
v. (Jodsal (1900), 7 B.C.R. 401. In that case the defendant, the owner of 
a mine, gave an option. The prospective purchaser had some work done of 
which the owner was advised, but did not exercise his option to purchase 
The owner gave no notice repudiating liability. Forin, Co. Ct. J., who tried 
the case, declared that there was a lien in respect of the work done as against 
the owner’s interest, but on appeal to the Supreme Court the full Court 
reversed this decision, Irving. J., dissenting. Reasons for the judgment 
are given by McColl, C.J., and Drake. J., Martin, J., concurring with the
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Chief Justice. The only difference between the British Columbia section 
and ours is that in the former the words are “at the instance” instead of “at 
the request” of the owner. The reasons for the judgments, however, gave no 
importance to the distinction. McColl, C.J., at p. 407, says: “It seems to me 
plain that section 7 only applies where the owner has not authorised the con­
struction of the building or other improvement, and was intended to provide 
for the cast! of work done under an agreement with a supposed owner, anti to 
place persons engnged in such work in the like |x>sition as regards a lien 
as if the supposed owner was the actual owner whenever the latter, knowing 
that an improvement was Ix-ing made upon his land, not under any agree­
ment with himself, but at the instance of some person assuming to act as 
owner, stands by saying nothing." and Drake, J., at p. 409 says: “To construe 
this section as meaning that any owner could avoid the Act altogether by 
giving notice would render the Act void. To construe it so that under any 
circumstances the work will be held to be done at the instance of the owner, 
whether he requested it or not, conflicts with sec. 4. I think the meaning 
of the section is limited to those cases where, when improvements are «lone 
upon land by mistake, the owner stands by in order to take a«lvantage of 
the work done. In such cases tin* work shall lie held to be constructed 
at the instance of the owner.”

I think there can lx* no doubt of the correctness of the first conclusion, 
that sec. 11 applies only to cases that do not come within sec. 4 in which the 
owner has in fact requested the work to l>e done. If it were not plain other­
wise it is quite clear from the terms of the second sub-section of sec. 11. which 
was not a part of the British Columbia section at the time the cause of action 
in the case cited arose, though it was at the time the judgments quoted were 
given. This sub-section speaks of “such owner, not having contracted for 
or agreed to such construction." I confess myself, however, quite unable 
to follow the learned Judges any further. The reading of the section seems 
to me perfectly plain and its meaning quite unambiguous, and I see no 
reason for crediting the legislature with intending something quite different 
from what it has said. If an apparent meaning lca<ls to a manifest injustice 
there may be some ground for questioning whether that meaning conveys 
the intention of the legislature and for trying to find a meaning which will 
work no injustice, but I see no injustice in giving effect to the plain meaning 
of the words of the section, indeed, to my mind, that effect is entirely in har­
mony with what I conceive to lx* the general principle of the Act, vie.: that 
the land which receives the benefit shall bear the burden.

In the present case the building was constructed with the knowledge 
of the owner who gave no notice disclaiming responsibility, and by virtue 
of the provisions of sec. 11 the same result follows as if it had been con­
structed at his request under sec. 4, and unless there is some other ground 
of objection, the lien would bind his interest in the land.

Certain objections were made to the forms of some of the liens. As to 
this, it is only necessary to refer to sec. 14, by virtue of which effect is to be 
given to such an objection, even if valid, only to the extent to which theilefend- 
ant has been prejudiced. There is no evidence of any prejudice on this ground 
and consequently no effect can be given to the objection and it is not necessary 
to consider the merits of the objections.

I agree also with the learned trial judge that the work of superintendend- 
ence is work done in or for the construction of a building within the terms of

ALTA.
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the Act, so us to give the superintendent a lien. It is work without which 
no building could be constructed, though in many, perhaps the majority of 
caws, it «lues not stand by itself, but is included with other work, e.g., in a 
contract price.

In the view I have expressed the plaintiffs would have been entitled to 
a lien against the interest of the owner generally instead of being limited to 
the increased value given by the building, but as the plaintiffs have not ap­
pealed or asked to have the judgment varied in their favour, this is not 
material.

The appeal should l>c dismissed, with c<jets. Appeal dismissed

CHATTERSON v. DUTTON.

Saskatchewan Supreme Court, Neulands, Lamont, Brou n and McKay JJ.
March 10, 1917.

Arbitration (6 III—15)—Award—Costs—Taxation.
On a reference to an arbitrator which included power to award the 

costs in an action which had been commenced, and of the arbitration 
there is power to award for counsel fees on the trial, and to |K»t|ione 
till a later date the actual taxation of the costs instead of including them 
in the award.

Appeal from the judgment of Haultain, C.J. on an applica­
tion to enforce an award under the Arbitration Act. Reversed.

T. D. Brown, K.C., for appellant.
H. Y. McDonald, K.C., for respondent.
The judgment of the Court was delivered by 
Newlands, J.:—Amongst the matters referred to the arbi­

trator were the costs in an action, the subject matter of which 
had been referred to him, and the costs of the arbitration.

By his award he found that the applicant, Charles H. Chatter- 
son, was entitled to the costs of the action and of the arbitration 
on the Supreme Court scale, and that D. J. Dutton was entitled 
to the costs of his counterclaim in the action on the District 
Court scale, with a set-off between them, such costs to be taxed 
before him. If not so taxed within twenty days he would fix the* 
costs without taxation. He also provided that the costs of the 
award were to be paid one-quarter by Chatterson and three- 
quarters by Dutton.

On the application to enforce the award, it was objected that 
the award did not finally dispose of the costs of the arbitration 
and of certain litigation lietween the parties, which was one of 
the matters to be disposed of under the submission.

Upon this objection the Chief Justice held that, so far as the 
costs of the litigation were concerned, the arbitrator had no
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authority to tax them, that the objection was fatal, ami the 
award could not be enforced.

Upon the argument before this Court, particular stress was 
laid upon the fact that, under our rules, counsel fees on trial had 
to lx; fixed by the Judge, and that, therefore, the counsel fees at 
least should have been fixed by the award.

I can see no difference between counsel fees and any other 
costs. It is not a question of law how much a counsel shall be 
paid for his services, but a quest ion of fact as to what those services 
are worth, and as the arbitrator in this case left the costs to be 
taxed by himself, the counsel fees art1 in no different position from 
the other costs.

That leaves the only question to l>e decided: Had he power 
to postpone the taxation of costs of both the action and the 
arbitration proceedings, or should these costs have l>een fixed 
by the award itself?

In Sharpe v. Metropolitan District li. Co., 4 Q.B.D. 645, 
Brett, L.J., at p. 650, says:—

Speaking of an ordinary award by arbitrator* not within the hands 
Clauses Consolidation Act, 184f», and not a statutory award, hrle, J., said: 
“When arbitrators award costs, it is meant to he judicially tin* costs of the 
litigation, the amount to l>e ascertained ministerially hv the person whom 
they appoint.” In this passage a contrast is drawn la-tween a judicial de­
cision and a ministerial function after that judicial decision; und it is to be 
observed that he does not use the word "ministerial’' there as indicating 
an officer of the Court, for he applies it to an officer to be appointed by the 
arbitrators.

In the same case in the House of Lords (1880), 5 App. Cas. 
425, Lord Hatherley, at pp. 439, 440, said:—

If it is derided that that gentleman is bound to pay the solicitor's bill 
of another |»erson for some litigation which he has entered into, when that 
is settled and he is once fixed with the liability to pay the bill incurred by 
another person, or whatever it may be, you have settled everything requiring 
to be settled judicially. The rest follows as a matter of course upon definite 
and fixed principles; ami it has been well described by one of the .bulges in 
one of the cases that were cited, as a "ministerial” act and not a judicial 
act which remains to be done. The judicial act was deciding upon the 
question of principle, and ascertaining whether the gentlcn an was liable 
to pay the costs at all.

Referring to what an arbitrator may do in matters merely 
ministerial, Parke, B., in Thorp v. Cole, 2 C.M. <fc It., 367, 
said at 380:—

And it is said, that such complete and perfect valuation has not been 
made; for it appears by the award, that they have left the quantity of the
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lake occupied by the plaintiff, on which the amount of the rate in part <le|ienda- 
unsettled.

But I think that the construction of this part of the award, which is set 
out in the plea, unexplained by any averment on the record, is, that the 
whole lake is occupied by the plaintiff, and the only matter deferred is its 
measurement, which is a mere ministerial act. and whioh, even where a 
matter is referred to Is* finally decided by arbitrators, and not simply 
a valuation to Imi made, may be delegated to another. Winch ond,Sounders 
ease, 2 Hull's Rep. 214. The award, therefore, apjiears to me not to be 
void in this rcsiiect.

This case in the authority given by Russell on Arbitration, 
9th ed., |>. 203, for the statement that

Though the arbitrator cannot reserve a further judicial act to lie done, 
he may reserve a further ministerial act to lie done either by himself or a 
stranger, at any time, even after the time limited for making the award 
has expired.

In tliin matter, the coats of the action were referred to the 
arbitrator; he has decided the judicial question that (’hattersou 
was entitle<I to them, in ami by his award; the ministerial act 
of taxation he reserved to himself at a sulwequent date. From 
the authorities I have cited, I am of the opinion that he had 
power to do this and tliat, for lluit reason, the award is not laid.

As to th<‘ costs of the arbitration itself, not only do the above 
authorities apply, but the Arbitration Act in clause (i) of the 
schedule provides that

The arbitrator may direct to and by whom and in what manner the 
costs or any part thereof shall be paid and may tax or settle the amount 
of costs so to Is* paid or any part thereof.
as he could only do this in and by the award, the taxation must lie 
a sulwequent act.

This section is similar to one in the Knglish Act upon which 
the case of Prcbble v. Robinson, |I892) 2 Q.B. 002, was decided, 
and which case was cited by Mr. McDonald as authority for the 
proposition that the costs must lie fixed by the award itself. A 
reference to this case will shew, however, that the decision was. 
that if the costs were not fixed by the award, they were subji-ct to
taxation.

The other objections wen* disallowed by the Chief Justice, 
and, as they wen* not appealed against, 1 need not consider them.

I think that the application for leave to enforce the award 
as a judgment or order of the Court should lie allowed with costs 
and that the appeal should lie allowed with costs.

Appeal allowed
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ARMSTRONG v BRADBURN.
Alberta Supreme Court, Appellate Division, Stuart, Heck, Walsh and Ives, JJ.

February tS, 1917.

Landlord and tenant (§ III E 115)—Hk-entby—Volvntekhm and Rk-
JOCKV18TS Ad.

Tne mortgagee of a lease him the right to recover istssession of the 
premise# u|ioii default of his leasee, notwithstanding the premises wen* 
occupied by the lessee together with a |M>r*on in active service, eut it Ini 
to the Ixuiefita of Volunteers and Reservists Relief Act, who was not 
a party to the action.

Appeal by plaintiff front the judgment of Harvey, (’J.. 
(11)17] 1 W.W.R. 854. Reversed.

S. B. Wood», K.C., for appellant ; H. //. Parité, K.C., for 
respondent.

Stuart, J.:—There has Iteen no ease Itefore this Court for 
some time, so far as I know, which presents a Itetter example 
of the way in which rules of law may fade away into intangible 
mists than the present one. There is an estate in fee simple in 
persons not parties to the suit. They made a lease for 17 years 
to Thomson and Brad burn. These lessees mortgaged their term 
by way of under-lease for the original term less one day to Ann- 
strong. So Armstrong was Iwth their tenant and their mortgagee. 
He did not go into physical possession at first, but upon default 
of payments gave a notice which amounts to a taking of posses- 
sion. Then the defendants, a joint stock company, a coif Mira­
tion without a physical body, took a lease* from Aimstrong from 
month to month at a certain rental. They fell into default and 
Armstrong gave a notice to quit. Not getting possession he 
brought this action to obtain it. The trial Judge made* a declara­
tion merely that he was entitled to ]H>sse*ssie>n as against the* eeun- 
pany. But as it ap]M*are*d in evidence that Bradhurn personally 
was in actual physical ex-cupation of the pre*mise*s the formal 
judgment as settleel said that:—

Wlivmis une W. C. Hriulburu is in |M»ssessinn of the said premises with 
his goods and chattels along with the said defendant that the plaint iff is not 
entitled to jxisaetsaion of the said premises.

Braelbuni had enlisted and was entitled to the* Ixnefit, what­
ever it was, of the Volunteer and He*se*rvists Protection Act. But 
In* was not a party to the suit. Set the* simple question is, where* 
dex*s the matter stand?

What we have to eleal with here is the actual physical posses­
sion eir occupation. Spe*aking of the possibility of there* I icing two 
lKissessione of lane!, which arose as a serious que*stiem in the
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common law owing to the custom of making leases, Pollock 
ami Wright on Possession in the Common Law, p. 47, say:—

The fundamental maxim that there cannot lie two possessions of the 
same thing ut the same time is evaded, successfully or not, by treating the 
land itself and the reversion as different things. *

And after a discussion of the mysteries or, as Maitland calls 
it the “beatitude” of seisin, the authors say, p. 49:—

And accordingly we have a double terminology corresponding to a 
double set of rights, and (so long as the real actions were in practical unci 
also of remedies. An occupying freeholder is both seised and possessed 
A freeholder who has let his land for yean is seised or |s*sesseil of the free­
hold, but not jtossessed of the land. A lessee for years possesses the land 
even as against the freeholder.

It is, however, «till the fundamental rule that there cannot 
be two possessions, in the old primitive physical sense, of the 
same thing at the same time. And here we have to do with 
imssession only in this sense. In my opinion therefore the clause 
from the judgment which speaks of a double possession alleges 
a fact which really cannot in contemplation of the law exist at 
all. Hut the clause does say that the defendant company is in 
IMiswssion liecause it says that Bradhum is in possession “along 
with the said defendant.”

If two |«Taons are, so far as outward appearances go. in 
physical possession of land, the law, in my opinion, will treat 
that one as 1 icing in possession who lias the greater right. (Jones 
v. Chapman, 2 Ex. 803, 821; Pollock and Wright p. 24.)

I can find nothing in the evidence which shews any assignment 
of the defendant's lease from month to month to Bradhum 
The evidence shews the sale of goods and chattels but nothing 
more. Neither Bradhum nor the defendant company ever gave 
any intimation to Armstrong that the lease had lieen assigned, 
even supposing that were the case. The defendant company 
never gave any notice that they were going out. There is no 
evidence lief ore the Court that Bradhum makes any claim of 
right to lie in possession. As the evidence stands 1 think he has 
none. It is clear from the evidence that his agents who are 
representing him here knew about the commencement of Ibis 
action, aliout it going on to trial and about it going on to appeal 
They made no request on his behalf at any stage to be added 
as a defendant. For this reason I think little regard should lie 
paid to his possible rights either at this stage, nor, I think it
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quite proper to add, even if he should niake a belated application 
when he finds a writ of possession Ixdng executed, or if he were in 
strict law entitled to a hearing then I should think something 
ought to be done, if possible, if he succeeds in regard to the costs 
which he has allowed to lx* incurred by standing by and making 
no claim.

Therefore I see no reason why the plaintiff should not have a 
judgment that he recover possession of the premises according 
to his claim. I would allow the appeal with costs and direct 
the judgment to be varied accordingly. All mention of Bradbum 
should, in my opinion, be omitted.

The cross appeal should lx* dismissed with costs.
Walsh, J., concurred.
Beck, J.:—The statement of claim alleges in substance that 

the defendant company Ixnng in possession <rf certain premises of 
which the plaintiff was entitled to the possession, the defendant 
company in consideration of the plaintiff permitting it to continue 
in possession by memorandum dated March 30, 1910, agreed to 
become a tenant of the plaintiff from month to month at $175 
a month payable in advance, etc., ami that the plaintiff deter­
mined the tenancy and the plaintiff claims (1) possession 
and (2) judgment for the unpaid rent.

The only defence really relied upon will lx1 lx'st indicated 
after stating the facts.

(’rafts, Lee & (iallinger owned a lot in Edmonton. They 
gave a ground lease of it to Thomson and Bradbum for 17 years 
from April 1, 1913, at a rental of $075.08 per month for 5 years 
with a provision for readjustment for the residue of the terni. 
The lease called for the erection by the lessees of a building on the 
land of the value of not less than $40,000. The lessees built the 
building on June 6, 1913. Thomson and Bradbum entered into 
an agreement providing amongst other things that Thomson 
should have the “south store” and Bradbum the “north store” 
in the building. It is the north store that is in question. On 
May 9, 1914, Thomson and Bradbum gave a mortgage of the 
lease to Armstrong—the plaintiff; the mortgage U;ing by way 
of a suMease for the unexpired term less one day. Some time, 
apiwrently towards the end of 1914, Bradbum formed a joint 
sUx-k company under the name of the Bradbum Printing Co.
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Limited in which he held 97 out of 100 shares. On March 25, 
1916, Armstrong gave notice to Thomson and Bradbum under 
sec. 62(a) of the Land Titles Act (cb. 3 of 1915) of his intention 
as mortgagee to enter into possession and take the rents, etc.

On April 19, 1910, the Act for relief of Volunteers and Reser­
vists (ch. 6 of 1916) was passed. Bradbum was from some time 
in the autumn of 1915 and ever since has been a volunteer under 
that Act.

On June 17, 1916, the Bradbum Printing Co. Limited held 
a meeting of its shareholders anti sold all its assets to Bradbum, 
he assuming all liabilities, and a bill of sale was given on the same 
day made from the company to Bradbum after which the business 
continued under the name of the Bradbum Printing C'o., as a 
nominal firm, Bradbum, on July 12, 1916, filing a declaration to 
that effect under the Partnership Ordinance.

The same business was carried on in the north store either in 
the name of Bradbum, the Bradbum Printing Co. Limited or 
the Bradbum Printing Co. continuously from some time in 1913 
to the present time.

This action was commenced on Septemlier 22,1916. The rent 
under the memorandum of lease sued on was paid for the months 
of May, June, July, and August, 1916, and the rent sued for is 
that of the month of Septemlier and sulisequent months. Arm­
strong supposed that these payments of rent wen' made by the 
limited company, ami received the payments under that sup­
position. They were in fact made by the hands either of a firm of 
solicitors or of iiersons who had lieen officers of the limited 
company and who continued on the premises rendering like 
services after June 17, when the company sold all its assets to 
Bradbum anil wen- made without doubt from the proceeds of the 
business thus carried on; the company, assuming the sale effec­
tive, having evidently no assets whatever.

Notwithstanding the contention to the contrary, 1 have no 
doubt at all that the lease of March 30, 1916, contained in the 
memorandum of that date signed “The Bradbum Company Ltd., 
per Riley Dixon (cor]«irate seal), ’’ was binding u]x>n the company. 
It was evidently given by or with the approval of a person or 
persons who, having sole charge of the business, had of nocos-ii y 
authority to provide a place in which the business could lie carried



33 D.LJL] Dominion Law Reports. 629

on. That lease was determined only by notice given by the 
plaintiff landlord terminating it on August 31. There was much 
evidence given with the new of showing that the defendant 
company was not in possession l Krause Brad bum was in pos­
session. Bradbum was not a party to the action and it is not the 
business nor within the power of this Court to determine what 
his rights are until he is before the Court. If he were a party 
he might possibly shew that the company's tenancy having 
expired he was in possession by reason of his prior ownership; 
but then 1 should think he might Ik* met by the fact that he hail 
mortgaged his interest to the plaintiff and that by virtue of sec. 
8 of the Volunteers and Reservists Act the other provisions of 
the Act are very greatly restricted. That section says that:—

This Act hIiuII not deprive a mortgagii-, or |H-rwin having a charge or 
security on land of the right to collect ami receive the rent* or rentable value 
of ttuch land.

The contention doubtless would then lie tliat the Act pre­
serving the plaintiff's right as mortgagee in this respect, must by 
necessary implication preserve his remedy; and one remedy at 
least would lie surely that if he did not pay a fair rent he should 
go out. Broom’s Legal Maxims: uhi jux, ibi remedium, a legal 
maxim mon* comprehensive than the maxim of Equity; Equity 
will not suffer a wrong without a remedy. Pomeroy, Eq. Jur. 
see. 123.

Again he might possibly satisfy the Court that he had liecome 
tenant of the premises under the company and therefore had 
come into possession rightfully, though now, but for the Volun­
teers and Reservists Act, subject to ejectment, but against 
this it would doubtless lie said that when the title upon which, 
his alleged title depended terminated his alleged title terminate 
also, and that thereafter his possession was unlawful and it would 
doubtless lie contended that the Act in question was not intended 
to apply to the case of mere» trespassers nor to the case of obli­
gations arising since the passing of the Act and Inith of these 
contentions it seems to me have strong arguments in their favour.

Again if, as would no doubt lx* the case, Ixith the views I 
have were put forward, Bradbum would lx* forced, it seems to 
me, as lietween a legal title, vis., that as original lessee and an 
unlawful occupancy to depend upon his lawful title; one which 
as I have intimated would, I think, give the plaintiff a remedy 
and obviate a manifest injustice.

ALTA.

Armstrong

Bkadhikx

Berk. 1
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4 ALTA. Dealing then with the relationahip between the plaintiff and
s. C. the defendant company, and leaving out of consideration what 
~ , we have no power or authority to decide in the absence of Brad-

bum, the relationship between the defendant company and 
Bradburo, I think the trial Judge was right in giving judgmentBhadbusn.
against the company for an occupation rent. 1 think, however, 
he ought to have given judgment for possession of the premises.

The present practice in actions for the recovery of land by 
landlord against tenant is summarised in Redman on Landlord 
and Tenant, 6th ed. pp. 744-745, and the case of Munet v. Johnson, 
(1890), 63 L.T.N.8. 507; Synod of Toronto v. Fitken, 29 ti.R. 
738; and (Seen v. Herring, [1905] 1 K.B. 152.

These cases show that in the case of tenancy where there are 
persons in possession under the tenant, the tenant alone may lie 
made defendant and that under an order for possession those 
claiming under the tenant will be ejected; and that if any of 
these other jiartics wish to intervene they may apply to the 
Court for leave to do so, even after judgment in pursuance of 
rules the effect of which is comprised in our r. 40. That rale 
entitles Bradbum to apply to be added as a party as being inter­
ested in the subject matter or result of the action. No doubt 
it would be at once said that it is preposterous to throw upon a 
person who is at the front fighting for his country any such 
obligation; but the justice and common sense of the thing is all 
the other way. Bradbum’s business as a merchant is being 
curried on as if he were here with the necessary staff of employees 
with, of course, a manager in charge. R. 143 provides that if the 
defendant is oat of the jurisdiction but has an agent, manager, 
managing clerk, or other representative resident and carrying
on his business within the jurisdiction, service made upon sueli
agent, manager, managing clerk, or other representative shall lie 
deemed service upon the defendant. This is a rule based upon 
the plainest common sense. Indeed it is more in accordance 
with conmion sense that, in a case where the matter of the action 
or proceeding relates to the local business, the local manager should 
be served than that the owner of the business should lie personally 
served out of the jurisdiction.

The material before us puts it beyond question that Brail- 
bum’s local representatives were fully aware of the proceedings in
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the present action and that they needed no information or in- 
itructions from him to enable or justify them in doing whatever 
was necessary or proper to protect his interests in relation to the 
matters in question in this action or unless he lias given distinct 
instructions to the contrary to carry on the business with such 
ordinary honesty, as would lead them to pay the rent for the 
premises in which the business is carried on or to vacate the 
premises, and as his services at the front do not dispense him 
from.

It may possibly he that the Act under discussion was really 
intended to have the result that a man or the wife and family 
of a man coming within the protection of the Act are at liberty 
to remain in possession of premises at the expense of their land­
lord although the public voluntary sutiscriptions provide them 
with ample means for the very purpose among others of enabling 
them to preserve a decent ami suitable home; but it seems 
impossible to suppose Unit it was intended that such a man may 
carry on a lucrative business on rented premises and pocket his 
profits without (laying any rent for the use of the premises which 
are a large source of those profits.

Those in whose hands is the management of Hradhurn's 
business will have an opportunity, if they choose to avail them­
selves of it, of applying on his Iwlialf. for which they need have 
no doubt of their authority, that he lie addl'd as a party defendant, 
in case the business is in any way attempted to lie affected under 
process issued on the judgment in this action and to obtain the 
benefit of every remedy and every protection tliat the law en­
titles him to avail himself of.

In the result 1 would affirm the judgment appcalisl from, 
whereby it orders payment of a sum for occupation; 1 would 
make an order for possession eliminating the third paragraph of 
the judgment which declares liait liecausc Hradhurn is in (hisacss- 

inn, the plaintiiï is not entitled to (Kisecssion; 1 would affirm 
the juilgmcnt that the plaintiff have the costs of the action. 
This <lis|aiscs of the cross-appeal also. 1 would give the plaintiff 
the costs of the appeal and cross-appeal.

Ives, J.:—The facts of the case would seem to lie:—1That1 in 
April. 1913, William A. Thomson and William Urudhum 
look a ground lease of lot 221 in block 1 Hudson's Hay Reserve

ALTA.
S~C.

Ahmstkono

Kkaduvkn.

lie k, J.

Iv.e. I.
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in the city of Edmonton from the owners, Crafts, Lee and Gal- 
linger. The term was 17 years.

Upon this land the lessees erected a building and agreed 
between themselves that Thomson should occupy the south 
store and Bradbum the north store.

On May 22, 1914, Thomson and Bradbum mortgaged their 
leasehold interests to the plaintiff to secure the sum of 110,000, 
and in the instrument of mortgage the “mortgagors demise to 
the mortgagee” lot 221 block 1 Hudson’s Bay Reserve to hold 
for the term of the lease less the last day.

Meantime Bradbum has incorporated his business in a limited 
liability company (the defendant in this action) of which he owns 
97% of the stock, and the defendant company occupies and does 
its business on the premises theretofore used by Bradbum.

On March 25, 1916, the payments under the mortgage being 
in arrears, the plaintiff gave Thomson and Bradbum a notice in 
writing of his intention to exercise the power of entry, sale and 
foreclosure provided for in his mortgage.

On March 30, 1916, Thomson executed and delivered to the 
plaintiff a quit claim deed of all his interest in the ground lease 
and land thereby demised, and in consideration the plaint ill 
undertook not to demand or seek to recover from Thomson any 
sum of money for which Thomson was or would become liable 
for under the mortgage to the plaintiff or under the ground lease.

On the same day, March 30, the defendant company wrote 
the plaintiff and gave the subject-matter of this letter the follow­
ing heading : “Re premises occupied by us in Bradbum-Thomson 
Block, First Street, Edmonton.” This letter says that in con­
sideration of the plaintiff permitting defendant to remain in these 
premises until April 20, rent free, the defendant agrees to get out 
on that date or pay rent to plaintiff from that date at the rate uf 
1175 per month, and remain as monthly tenants. No rent was 
paid under this undertaking, and the plaintiff distrained the goods 
on the premises on July 7, 1916.

On the same day a notice was given the sheriff on behalf of 
W. C. Bradbum claiming the goods distrained as the property 
of Bradbum, whom the notice alleged to be entitled to protection 
under the provisions of the Act for the relief of Volunteers and 
Reservists, ch. 6 of the statutes of 1916.

a -r
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Bradbum'a ownership of the distrained goods arises through 
a purchase by him from the defendant company on June 17, ItilG, 
and he continues the same business on the premises under the 
name of Bradbum Printing Co. as was theretofore carried on by 
the defendant.

On July 18, leave to sell under the distress was granted by 
C'hamlier order. This brought the following letter from the 
solicitors for Bradbum to plaintiff's solicitors on July 22: "He 
ArmflTong v. Bradbum. We Is-g to enclose our cheque for 
3365 in payment of the rent due by Hradbum Printing Co. to 
Armstrong.”

The receipt for this rent acknowledges it as rent owing by the 
defendant.

The rent for August was paid by a cheque of the Bradbum 
Printing Co., and again receipted for as rent owing by the defend­
ant eoni|«my, and it might lie noted that while the payments 
were made as of rent owing by Bradbum he was satisfied to fix 
the amount under the defendant's arrangement of March 30, 
which was 175 per month less than Bradbum was obliged fur 
under the ground lease.

ALTA.

H. C.

AiiMMTRONG

Hkadhukn.

1res, I.

The formal judgment apj>ealed from declares the plaintiff 
entitled to possession as against the defendant, and for the 
recovery of $600 as occupation rent from September 1 from the 
defendant, but not to possession as against Hradbum, who is in 
actual possession.

It seems not to have occurred to anyone at the trial to apply 
to have Hradbum added as a defendant in this action, though 
the evidence is largely directed to ascertaining his rights of 
possession and the judgment in effect declares them. This is an 
action for the recovery of land, an action in rem, and all parties 
interested in the possession of the premises should have l>een 
made defendants when the action was commenced or added as 
soon as knowledge of their interest arose. Here I think counsel 
for defendant should have applied to have Hradbum added, in 
view of the facts disclosed by the evidence and the judgment 
contended for, but as he was not added and is therefore a stranger 
to the action any declaration of the plaintiff’s rights as against 
him or of his rights against the plaintiff cannot Ik* effective. If, 
however, Hradbum had Ikh'H made a party I think his rights
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ALTA.

Armstrong
v.

Bradburn.

Ivw, J.

would lie determined as from March 25 when the plaintiff’s 
notice terminated his tenancy. The only tenancy created 
thereafter by the plaintiff, who alone had the right to grant any, 
was the one in favour of the defendant under the arrangement 
of March 30.

Any iKissession by Bradburn after March 25 is without any 
right. The defendant did not assign its lease to Bradburn or 
purport to sublet to him. He cannot claim the benefit of the 
Act to protect a right which is not his. He is no more than a 
trespasser.

As to defendant’s contention that occupation rent is not 
owing on the ground that from the first of September they were 
not in occupancy, there is nothing in the evidence to support 
this except that they sold their business, effects and good-will 
to Bradburn on June 17. But they did not assign their lease of 
March 30; they gave no notice to their landlord, the plaintiff, 
that they were giving up possession. If they did terminate their 
occupancy there was no means of the plaintiff learning of it, and 
the notice given on July 7, by Bradbum’s solicitors on his l>chalf 
would not avail the defendant.

1 think the ap]M*al should be allowed and the judgment l>elo\\ 
varied giving plaintiff judgment as claimed.

The cross-ap]H>al as to the occu|>ation rent should l»c dis­
missed. As the plaintiff has substantially succeeded in his 
ap|H‘al he should have his costs of the ap|>eal. Appeal allowed.

ONT. Re NEILLY AND LESSARD.
5 (• Ontario Su/nreine Court, Ap/n Hate Dilution, Meredith. C.J.C.P., HUdell 

Sutherland and Hone, JJ. January 17, 1917.

Minks ani» minerals ($ 1 A—.5)—Claims—Staking out—Boundaries 
Ont. Mi ni no Avt.

That which a discoverer in entitled to under the Minin* Act (R.8.O. 
1914. eh. .‘121 is 20 acres laid out in the manner imperatively and minutely 
iiri'w rilHNl. with diagrams, by the Act : if a claim haa lieen in.iecuratch 
laid out. it it* not thereby invalidated, but tin» claim may In* laid out 
an the Act presvril»en.

statement. Appkal by Felix Lessard and others from a decision and 
order of the Mining Commissioner in the matter of mining claim 
C-1009, being the south-west quarter of the east half of the south­
west quarter of block 2, Gillies limit, in the Temiskaming mining 
division, and in the matter of a confliction between the said claim
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and claim C-940, being the north-east quarter of the east half 
of the south-west quarter of block 2, Gillies limit.

The Mining Commissioner's decision was in favour of Balmer 
Neilly, the disputant.

The Commissioner gave written reasons for his decision, ns 
follows:—

The holders of mining claims C-940 and C-1009 have applied 
for patents, which have not issued, owing to conflict ion of 
Ixiundary-lines. The matter is now before me on the applica­
tion of Balmer Neilly, holder of mining claim C-940.

Both claims arc parts of block 2, situate in the Gillies t imiter 
limit, in the Coleman special mining division.

Neilly, in his application to record claim C-940, applied for 
the north-east quarter of the east lialf of the south-west quarter 
of block 2, with his eastern and western Ixiundnries 20 chains 
and hie northern and southern boundaries 10 chains each, and 
stated tliat a discovery liad been made upon the said lands at 
one second after 12 o'clock on the 20th day of August, 1912.

helix Lessard staked and applied for wliat is now known as 
C-1009 on the 20th August, 1912, and made a discovery at five 
minutes past 12 a.in. on the same day. In his application to 
record he described the lands staked as Is-ing the south-west 
quarter of the east half of the south-west quarter of block 2, the 
outlines of the claim being 10 x 20 chains. Upon a survey of the 
two claims bring made, it apjicnred that part of the northern 
boundary of C-1009 extended over and above ('-940 at the south­
east quarter thereof, to the extent of half an am- or therealsmts.

On the 2nd August, 1912, by an order in council, upproved 
by His Honour the Lieutenant-Governor, this and other portions 
of the Gillies timber limit on the Montreal river, in the Colialt 
s|>ecial mining division, were ordered to be reopened for pros- 
peeting and staking out for sale or lease under the Mining Act 
of Ontario, on and after Tuesday the 20th August, 1912; and 
sees. 21 and 51 of the Mining Act were ordered to apply thereto, 
(hi the 3rd August, 1912, by instructions appended to the said 
order in council, the Minister of Ijinds Forests and Mines directed 
that claims in blocks which had not lieen subdivided should in 
no ease overlap the boundaries of the block—that is, a claim should 
he staked wholly within a particular block, and not include any 
isirtion of an adjoining block or blocks—and that claims were

ONT.
g. r.

N R*

I.RSSARD.
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not to exceed 20 chains long from north to south or 10 chains 
wide from east to west. The blocks in the Gillies timber limit 
were divided into areas of a mile square, having stakes placed 
on the north and south boundaries thereof, at intervals of 10 
chains, and on the east and west boundaries of 20 chains, apart, 
but the blocks were not subdivided into quarter sections or sub­
divisions. Section 51 states the area of a mining claim in unsur­
veyed territory, but clauses (c) and (d) of sec. 51 do not apply, 
as the claims were not subdivided into quarter sections or sub­
divisions; consequently the land staked was in unsurveyed terri­
tory.

The Government Surveys Department in Toronto does not 
recognise such quarter sections or subdivisions as applied for 
herein as existing in the Gillies timber limit. When a survey of 
a mining claim within the limit is received by that department, 
it is placed on their office map in such a position as the survey 
indicates, regardless of the quarter section mentioned in the appli­
cation. It seems to have been the impression amongst licensed 
prospectors that a mining claim staked in the Gillies limit must 
be applied for as a particular quarter section; and the difficulty 
experienced by them in definitely locating the particular quarter 
sections they thought they had staked, has led to many disputes.

Section 51 of the Mining Act of Ontario states that a claim 
in unsurveyed territory shall be a rectangle of 20 acres, having 
a length from north to south of 20 chains and a width from east 
to west of 10 chains, and the regulation attached to the order in 
council of the 2nd August, 1912, when the Gillies limit was opened 
for staking, required a licensee to conform to sec. 51 when staking 
a claim.

Both Neilly and Lessard applied for claims 20 x 10 chains, 
containing 20 acres, but Neilly's claim, as staked, had a length 
from north to south of 23.651 chains on the east and 22.095 chains 
on the west boundaries and 10.084 and 7.05 chains on the north 
and south boundaries respectively, embracing an area of 19.5 
acres. The outlines of the Lessard claim, as staked, were on the 
east 21.18 chains, on the west 22.26 chains, and on'the north 
and south 10.38 and 12.37 chains respectively, with a total acreage 
of 24.13 acres; so that both Neilly and Lessard contravened the 
regulations issued by the Department, and sec. 51 of the Mining 
Act, with respect to the length of outlines of their claims, and
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Lessard also offended with respect to the total acreage staked, 
he having exceeded the acreage allowed to be staked by 1.13 
acres.

The lands Ix-ing in unsurveyed territory, it was not necessary 
for cither applicant to apply for a particular section; and, although 
they did so, and their stakings were not wholly within the lands 
applied for, their respective discoveries were within the lands as 
staked, and their claims are not invalid in that respect.

Neilly had a surveyed line as the northern Ixmndary of his 
claim, from which he could have accurately run a north and 
south line of 20 chains; and Lessard had a southern surveyed 
line, from which he could have run an accurate north and south 
boundary of 20 chains, taking his southern line as his starting- 
point and running north a distance of 20 chains; but the fact 
that the limit was thrown open for staking by the Department 
at midnight on the 20th August, 1912, and the territory therein 
embraced being supposed to contain valuable mineral in place, 
necessarily induced a rush, and more or leas confusion arose in 
fixing the exact dimensions of the boundary-lines; and the case 
now before me is one of the many confusions that have arisen 
with respect to the land staked in the Gillies timber limit.

Lessard contends that, even though Neilly staked at one 
second past 12 o’clock a.m., and had a priority of a little more 
than 4 minutes over his own staking, yet, inasmuch as the Neilly 
discovery was situate 1,250 feet from the number 1 post, by the 
time he had blazed a sufficient line and erected his discovery and 
number 1 posts he would have completed the staking of his claim, 
as his discovery was only 200 feet from his number 1 post, and 
consequently he had completed his staking first, and was entitled 
to the small piece of land in dispute. The contention cannot be 
allowed, as there is no reliable evidence that he completed his 
staking before Neilly; and, even if he had done so, the fact 
remains that Neilly had priority, if I am to accept the time of 
his staking as being accurate; and, by sec. 55 of the Mining 
Act, he had a reasonable time in which to complete the staking 
out of the claim. All that either Neilly or Lessard was entitled 
to, after placing their discovery posts, was a claim of 20 x 10 
chains, containing 20 acres; and, while Neilly had priority of 
staking, he was only entitled to extend his lines from north to

ONT.
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south 20 chains, and the same remark applies to Lessard. I find 
that both have exceeded the limits allowed by the regulation and 
Mining Act. It is also to be noted that, in the result, Neilly 
staked less than 20 acres, and Lessard more; so that, in arriving 
at a decision as to who should be entitled to the land in dispute, 
I have to look at the equities of the case, as they are both offenders. 
In other words, if Lessard had run an accurate line from the 
fixed survey-line at the south of his claim 20 chains north, and 
kept within the quarter section he applied for, he would not have 
conflicted with Neilly; and the same remark applies to the Neilly 
staking. If there had been an accurate staking by both licensees, 
then the southern boundary of the Neilly claim would have met 
or been in the immediate vicinity of the northern boundary of 
the Lessard claim.

If I were to order the east and west lines of the Neilly claim 
to be shortened so as to meet the requirements of the Act, I should 
be in duty bound also to require the Lessard claim to conform 
with the Act before a patent issued.

Sub-section (5) of sec. 59, in respect of the number of acres 
staked, and the failure to set out, in the application, sketch, or 
plan filed, the actual area staked, applies both to the Lessard 
and Neilly sinkings, as in one case there is an inclusion of more 
and in the other of less, and both applicants wrongly described 
the land staked; and, had it not been for that provision, both 
claims might have been declared invalid, as the foundation of the 
right which a staker acquires or may acquire is the claim which 
he files with the Recorder, and the claims filed by both applicants 
included 20 acres with the dimensions of 20 chains on the east 
and west and 10 chains on the north and south: He Olmstead and 
Exploration Syndicate (1913), 13 D.L.R. 750, 5 O.W.N. 8.

I am required to give my decision upon the real merits and 
substantial justice of the case; and, in view of the fact that both 
parties before me have not strictly complied with the require­
ments of the Mining Act, or staked their claims in conformance 
with the regulation of the 3rd August, 1912, I cannot equitably 
nor can I strictly apply the Mining Act as against Neilly and 
allow the fraction in dispute to be included in the Lessard claim. 
Rather than order that the lines of the claims staked should be 
cut down to comply with the requirements of sec. 51 of the Mining 
Act, I prefer, as between Neilly and Lessard, to uphold the staking
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of Neilly, as shewn in the plan of survey made by G. F. Summers, 
O L.S., on the 8th July, 1913, and filed as exhibit 1 herein.

I have had recourse to the plan, on file in the Department, 
of the Gillies timber limit, shewing the claims staked and their 
situation on the plan; and I find that in nearly every case the 
lines have exceeded the allotted lengths, but patents have issued, 
as no adverse interests had appeared. In this case there is an 
adverse interest to the Neilly staking, and the lands were prac­
tically staked simultaneously; but the adversely interested party 
was in ns much default as Neilly, and “he who comes into a 
court of equity must come with clean hands.”

1 order that mining claim C-940, as shewn on the plan of 
survey prepared by C. F. Summers, dated the 8th July, 1913, 
stand as recorded, and that a patent issue therefor upon applica­
tion. I make no order as to costs.

A. G. Slaght, for appellants; J. M. Ferguson, for Neilly, 
respondent.

The judgment of the Appellate Division was delivered by 
Meredith, C.J.C.P.:—We all think that this appeal should 

succeed upon a ground which seems to have been little, if at 
all, discussed before the learned Commissioner; nor was it 
likely to be raised by either party, as it is fatal to the claim 
of each alike. It is this: that that which a discoverer is entitled 
to is 20 acres laid out in the manner imperatively and minutely, 
with diagrams, prescribed by the Act.*

The provisionf upon which Mr. Ferguson relics so much means 
only this: that, notwithstanding the fact that the discoverer has 
not laid out his claim in the w'ay which the Act requires, he may, 
in the circumstances there provided for, have that which the Act 
so gives to him, not that w'hich he has inaccurately laid out. And, 
that being so, the ruling of the Commissioner was wrong; the

*See secs. 51 el seq. of the Mining Act of Ontario, R.S.O. 1014, ch. 32. 
t Section 59 (5) of the Act. Sub-section (5) was added by 4 Geo. V. ch. 

14, sec. 2, and is as follows: “ Where it apj)cars that there has been an 
attempt made in good faith to comply with the provisions of this Act, the 
inclusion of more or less than the prescribed area in a mining claim, or the 
failure of the licensee to describe or set out in the application, sketch or plan 
furnished to the Recorder the actual area or parcel of land staked out shall 
not invalidate the claim.”
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claims of both parties should be laid out as the Act prescribes, 
imperatively prescribes; and, that being done, there is no con­
flict; the boundaries of the one do not come in contact anywhere 
with those of the other. The Commissioner had power, and was 
bound, to decide according to the real mérita and substantial jus­
tice of the case* : but that did not confer on him, in a conflict 
between two claimants, ns to the rights of each, the power to 
award to either land to which neither had any right.

The appellants are entitled to their costs.

QUE. REX V. BERNIER.
^ Quebec Court of Sessions of the Peace, Choquette, J. March It, 1916.

1. Gaminu (§1—6)—Automatic slot machine—Provincial license.
The fact that slot machines are licensed in Quebec Province, under 

the authority of the Act 5 Geo. V. (1915;, ch. 23, (Que.) has not the 
effect of making; the use of them legal if unrated for gambling pro­
hibited by criminal law.

[See Annotation on “Use of automatic vending machines for gambling,” 
at end of this case.)

Statement.

ChcKjuette, J.

Trial on charge of keeping a common gaming house.
A. Lachance K.C., attorney for the prosecution.
H. Cimon, K.C., attorney for the accused.
Choquette, J.:—Bernier, who keeps a saloon on St. John 

Street, at Quebec, is charged with having on the 20th December 
last and since then kept a disorderly house for purposes of gain, 
t.e., a common gaming house, that other persons frequent to 
play games of chance or mixed games of chance and skill, such as 
are mentioned in arts. 226 and 228 of the Criminal Code of 1906 
and the amendments thereof.

Bernier pleaded not guilty and produced licences from the 
Provincial Government issued by virtue of the Act 5 Geo. V'. 
(1915), ch. 23, entitled: “Act respecting automatic distributors" 
authorising him, he claims, to use at his place the machines which 
have been seized there.

It was proved at the hearing that on December 20th and 21st 
ultimo, the accused had in his saloon two automatic machines, 
one called “Silver Cup”, and another wooden machine, that the 
public could use and did in fact use for gambling. At that date, 
witnesses Brunette and Pelletier gambled to the amount of about 
one dollar without obtaining anything in return; they state,

•Sej sec. 140 of the Act.
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moreover, tliat they saw another person, whose name they did
not know, also gambling and losing his money. 8.

The question as to whether or not those machines, and es- j|KX 
peciaily the one called “Silver Cup" which is mainly in question, 
are within the category of gambling devices prohibited by law is 
a question of fact and not of law. The Cr. Code forbids a person * ",,4UCtte’1 
to keep on his premises, in his house, or in his room, any gambling 
device for gain or for games of chance and skill, and if the evidence 
is to the effect that an accused has some of those machines in his 
possession, article 985 of the Cr. Code says that tliat raises a 
presumption that he uses them for the above mentioned purpose 
and he must be condemned.

In the present case, the defendant, producing his license from 
the provincial Government, claims that the presumption dis­
appears; but he is mistaken, for his license, and the law which 
permits its issue, article 7, positively says that such license must 
not be considered as an indication that the local Government 
or some of its officers are of opinion that that mechanical device 
is not one of those prohibited by law as gambling devices or other­
wise; and that, if the person who has obtained that license is 
found guilty before criminal Courts of an offence in connection 
with said devices, his license becomes null and void.

Consequently, that license does not take away the presumption 
that one who has such a machine in his possession is using it 
illegally. His good faith may be proved, as in the present case, 
and a mitigation in the penalty be brought about.

Now the jurisdiction of the Court is established by section 
773 Criminal Code and the punishment must be meted out ac­
cording to article 781, amended as to penalty by 3 and 4 Geo. V., 
eh. 13, see, 27.

Numerous authorities have been quoted both by the Crown 
and by the defendant, to determine whether or not the machines 
in question fall under section 220 Criminal Code. There have 
been, in fact, numerous more or less contradictory judgments in 
nearly all the Provinces of the Confederation. Many Judges 
claim that those slot machines which, in return for the putting 
of a few cents in the openings for the purpose, give gum or chips 
for the purchase of cigars, etc., do not fall under the law, because, 
they say, the gambler knows what he is going to get. In a case

41—33 D.L.R.
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of Hex v. Langlois, 23 Can. Cr. Cas. 43, Langelier, J., says that 
those slot machines return gum for a cent; that they cannot 
be the cause of gross immorality; that the sum that the gambler 
may lose can be only insignificant and cannot be an inducement 
for him to become a professional gambler. I have the greatest 
respect for the opinion of Judge Langelier and in the case which 
he was called upon to decide I am not ready to say that his de­
cision is not absolutely in conformity with the law; but this case 
is different and the mechanism of the devices is clearly not the 
same.

[The learned Judge here stated the evidence as to the working 
of the machines under which he held that they were to be classi­
fied by the Court among the gambling devices prohibited.]

1 realize that it is not for the provincial Government nor its 
officers to say which are the automatic distributing machines which 
can he used in a legal way. But it seems to me that no licenses 
should be granted by the local Government without leaving it 
fully established by special officers or by mechanicians, that those 
machines may be used in a legal way, for example, gas distribu­
tors, the machines used by the Bell Telephone Company, cash 
registers for stores, etc. There is no doubt that those machines 
may be helpful and may be legally used, although no great skill 
is required to operate them; but at least the public knows per­
fectly well that it can neither lost* nor gain anything by their use.

As to all these slot machines with devices similar to the ones 
in question now and which were seized in the present case— 
machines placed in saloons, tobacco stores, etc.—I have no hesi­
tation in saying that they are used for illegal purposes and fall 
under Art. 220 Criminal Code.

The sentence is 810 and costs, and in default of payment, 30 
days in jail. Defendant convicted.
Annotation Gaming (§ 1-20)—Use of automatic vending machines for

gambling.
Every common gaming house is within the statutory definition 

of a “disorderly house” contained in Code sec. 228, and so also 
are common betting houses, common bawdy houses and all opium 
joints.

The idea of a “ common gaining house,” apart from statutory 
law, would seem far removed from t he operation of an automatic 
machine by which on deposit of a small coin the customer could 
obtain a package of chewing gum, a newspaper, or some article 
of small merchandise, placarded as for sale in the particular
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machine. When these machines gave out uniformly the same 
quantity of goods, and nothing more, for each deposit of coin, 
there was no question of gaming. If, however, the machine 
gave out unequal quantities, or values from time to time for the 
same coin, and it was left to chance, so far as the purchaser was 
concerned, whether lie got more or less, the machine would 
probably lie classed as a “gambling machine.” as this feature 
<‘ven if not announced to the public would soon become known 
and induce the patronage of those desiring to gamble. The 
machine might be considered as the automatic “hand” of the 
proprietor in delivering the goods and receiving the money. 
Its operation under such circumstances might also be a lottery 
offence within sec. 230 of the Criminal (ode, 1900, Can.

Section 2 of R.S.C. 1880, c. 159, prohibited the sale of “any 
lot, card, or ticket, or other device for selling or otherwise dis­
using of property, real or personal, by lots, tickets, or any mode 
of chance whatsoever.” The complainant went to the defendant’s 
place of business, and having been told by the defendant that 
in certain spaces on the two shelves there were in cans of tea a 
gold watch, a diamond ring, or 820 in money, he paid one dollar and 
received a can of tea, which contained an article of small value; 
he handed the can back, paid an additional fifty cents and secured 
another can, which also contained an article of small value. 
He handed this can back also, paid another fifty cents, and secured 
another can, which also contained an article of small value. 
He then refused to pay any more money, and went away, taking 
the third can and the article in it with him. On a complaint 
laid by him before the police magistrate, the defendant was 
convicted in that he “unlawfully did sell certain packages of tea, 
being means of disusing of a gold watch, a diamond ring, 820 
in money, by a mode of chance, against the form of the statute,” 
etc.:—Held, that the transaction came within the terms of sec. 
2. so as to make the defendant liable to conviction thereunder. 
Regina v. Freeman, 18 Ont. R. 524.

Newspaper proprietors distributed gratuitously thousands of 
metal dises, each bearing a distinctive number and the words, 
“keep this; it may be worth £100. See the Weekly Telegraph 
to-day.” Periodically, numbers corresponding to those on some 
of tlit'distributed discs, were published in the above paper, and 
it was announced that holders of these discs, on forwarding them, 
would receive a prize. No charge was made for the discs, and it 
was not necessary for the disc-holder either to purchase or pro­
duce a copy of the paper in order to have a chance of winning a 
prize. Information as to the winning numbers could be obtained 
gratuitously at the office of the paper. It was found that the 
scheme was formulated in order to induce people to buy the paper, 
and, as a consequence, the circulation had increased 20 per cent. 
Held, that this was a lottery, on the ground that, as, in fact, 
most of the recipients had to buy the paper, the chances of winning 
were paid for by them, and the prize-money was provided by 
them in the aggregate, and that, therefore, the discs were not
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Annotation, distribute»! gratuitously: Willis v. Young, [1907] 1 K.H. 448, 71 
J.P. G, 21 Cox 362.

The introduction of vending machines with a so-called premium 
feature raised new questions as to the application of the criminal 
law. A fixed quantity of goods was sold for a fixed price, repre­
sented by the coin deposited in the slot of the machine, but, at 
uncertain intervals, so far as the buyer was concerned, there were 
issued “trade-checks,” as they were termed, as a premium or 
lxmus in addition to the chewing gum or other article intended 
to be bought, which was invariably turned out to the buyer on 
deposit of coin. These discs had a certain money value, because 
they were made redeemable for certain classes of goods at some 
shop or store. This trade-cheek feature might Ik* o]H-rated as the 
means of a system of gaming between the buyer and the vending 
company, but wholly at the buyer’s instance. He might continue 
to de]>osit coin in the automatic machine for the pur]>ose of trying 
his luck in getting trade-checks, and thus an inducement would 
be held out to the public to buy superfluous quantities of the 
chewing gum, and increase the sales of the vending company. 
An additional feature in some of these vending machines was con­
trived to keep up the customer's interest, which might lag if a 
five-eent coin were essential to every ojieration. A separate slot 
was provided in which he could re-deposit, each premium dist­
ent led a trade-check, already won, and so take a chance of getting 
more discs in return or of losing the one so deposited. In this 
ojK-rat ion of re-dc|>ositing a disc he could not win any gum, as 
gum was automatically issued only when the appropriate coin was 
dc|M>sited. Apart from the re-dej>osit feature, the ]H>sition was 
much the same as if a storekeejxT announced that to every tenth 
customer he would give a double quantity for the one price, but 
withheld from the public any means of knowing the numerical 
order of the customers, or how many customers had at any/time 
to be served before the lucky tenth would Ik* reached. Or, to 
apply the case of various prizes or premiums, what would be the 
result if the storekeeper announced that he had a scheme of prizes 
to Ik* given on each sale in a fixed rotation, which he would not 
disclose further than to say that the customer on the next sale 
got no prize or a certain prize, as the case might lx*, and that this 
fixed rotation would Ik* continued indefinitely, with the privilege 
to the customer to make as many continuous and separate* pur­
chases as he desired? If these prizes were sufficient in value to 
form an incentive to the* purchaser to re]x-at or duplicate the pur­
chase, with the object of winning a prize, it can hardly be doubted 
that the storekeeper would be amenable to the law against gaining 
houses or to that against lottery schemes, or possibly to both. 
The cases dealing with the operation of premiums with automatic 
vending machines in Canada have so far proceeded under tin- 
gaming laws rather than under the lottery laws.

It was held in Fielding v. Turner, [1903] 1 K.H. 807, that the 
operation of an automatic machine, in which no person but tin- 
player and the machine takes part, may constitute playing an
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unlawful game. In such a case the keeper, or owner of the 
machine, hacks his chances against the person who uses it.

The question as to tin* effect of exhibiting in advance of each 
operation of a premium-giving machine the result to be obtained 
from the next deposit of coin lias been considered in several recent 
cases, with a division of judicial opinion. The weight of authority 
favours the view' that this does not prevent the classification of 
the machine as a gambling device. See II. v. O'Meara, 25 Can. 
Cr. (as. lb, 25 D.L.R. 003, 34 D.L.R. 107: liareham v. The Kitty,
20 Can. Cr. Cas. 211. 31 D.L.R. 131, 25 Que. lx.It. 354: ami if. 
v. (icrasse, 20 Can. O. Cas. 210,20 D.L.R. 523, (Man.), and the 
decision, above reported, of A', v. Heritier. The contrary view is 
supported hv decisions in A*, v. Lattylois, 23 Can. Cr. Cas. 13 
(Que.): If. v. Stubbs (No. 2), 21 Can. Cr. ( as. 303. 25 D.L.R. 
121, Alta, (reversing A\ v’. Stubbs (No. 1), 24 Can. Cr. Cas. 00,
21 D.L.R. 511). See also, as to actual user for gambling between 
two customers, R. v. lierry, [1917] 1 W.W.R. 817.

In liareham v. The Kitty, supra, the prosecution was under 
Code sec. 235, as amended in 1910 and 1913, for keeping a gam­
bling machine, and not under sec. 22s for keeping a gaming house. 
It was held that where an automatic gum vending machine is 
worked so as to give the customer, along with a package of chewing 
gum, a blank or a varying number of discs or trade-checks avail­
able for being re-plaved into the machine, and the manifest object 
is to induce people to gamble by enticing them with the chance 
of getting something of much larger value than the coin by re­
pealed operations of the machine, it is none the less a gambling 
machine because each operation of it caused to be displayed the 
chance result which will follow the next deposit of either coin 
or disc, liareham v. The Kitty, 20 Can. Crim. (as. 211,31 D.L.R. 
131.

In most of the other cases just referred to, the prosecutions 
took place under Cr. Code sec. 228, iqxin a charge of keeping a 
disorderly house, to wit, a common gaming house. The offences 
under secs. 228 and 235 are Inith indictable. The offence under 
sec. 228 is also subject to summary trial by a magistrate under 
Part XVI. of the Criminal (’ode without the consent of the 
accused: Code sec. 771. A prosecution under sec. 235 would be 
subject to summary trial under Part XVI. only with the consent 
of the accused and before the class of magistrates having the 
extended jurisdiction of summary trial conferred by ( ’ode sec. 777. 
When the charge1 is for “keeping” a disorderly house, sub-sec. (2) 
of Code sec. 228, as enacted in 1913, applies to make liable to 
be prosecuted and punished as the “keeper” the person in charge 
or management, and such person is to be deemed in law to be 
the keeper. See R. v. Merker, 27 Can. Cr. Cas. 113. Further­
more, on a charge under sec. 228 of keeping a disorderly house, 
sec. 986 of the Code makes it prima facie evidence that the house 
is a disorderly one if an officer authorized to enter is prevented or 
obstructed; and if the house is fitted with any “contrivance for 
unlawful gaming” or with any device for concealing such contriv-
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Annotation, ance or destroying it, such will ho primA facie evidence that the 
place is a common gaming house, and, consequently, a disorderly 
house under Code sec. 228. Sec. 985 also deals with primA facie 
evidence of a place being a common gaming house where persons 
are “found in” upon a police raid made under a search order 
issued by tt magistrate under sec. 641; but it was held by Beck. 
J., in R. v. Hung (ice (No. 1), 21 Can. Cr. Cas. 404, 13 D.L.U. 6, 
that only implements used in playing such game's as are unlaw­
ful per se are within the purview of sec. 985 of the Criminal Code, 
1906. which declares that certain paraphernalia and instruments 
used in playing any unlawful game found, on search, in a place 
suspected of being used as a common gaming house, shall, on 
it trial under secs. 228 or 229 of the Code, l>c primd facie evidence 
of the fact that such place was used as a common gaming house; 
and, furthermore, that the game of “fan tan” is not an unlawful 
game per se.

Whether or not the application of sec. 986, as well as of .sec, 
985, is limited to cases in which a search order under sec. 641 
has l>oon issued, seems to lie still unsettled. For the affirmative, 
reference may be had to H. v. Hung dee (No. 1) (1913), 21 Can. 
Cr. Cas. 404] 13 D.L.U. 44; and for the negative R. v. O'Meara 
(1915), 25 Can. Cr. Cas. 16, 25 D.L.U. 503, 34 O.L.U. 467; 
R. v. a* ras.se, 29 D.L.U. 523; and R. v. Bernier, reported 
aliove. The latter, indeed, assumes that the statutory presump­
tion of Code sec. 985 is raised from the possession of a vending 
machine with the premium feature, kept for gain, but there was, 
in fact, testimony to prove that the public used the device for 
gambling. It does not apjM-ar from the opinions delivered in 
either the Oerasxc or the Bernier case that a search order had 
been made; and there was no search order in the O'Meara case.

In 1913 a new section, numliered 228A, was added te the 
Criminal Code, and the material part of this new section, as 
regards gaming houses, is as follows:—

“Any one who, as landlord, lessor, tenant, occ < r, agent or 
otherwise, has charge or control of any premise id knowingly 
jx*rmits such premises or any part thereof to I i* t or used for 
the purjxjses of a disorderly house sliall be liable, ujxm summary 
conviction, to a fine of two hundred dollars ami costs, or to im­
prisonment not exceeding two months, or to both fine and im­
prisonment.”

A second sub-section deals only w ith the liability of landlords 
and landlords’ agents in reference to tenancies of bawdy houses. 
It will lie observed that the first sub-section quoted alxive creates 
an offence punishable on summary conviction and subject generally 
to the procedure of Part XV. of the Criminal Code; and also 
that the new section overlaps sec. 228, so that in many con­
tingencies the offence might l>e cliarged under either, with the 
result that, if charged under 228, it is subject to summary trial 
under Part XVI., and, if charged under 228A, it is subject to 
the summary conviction procedure of Part XV. If the charge 
is under sec. 228, there is no appeal, except in the case of two



33 D.L.R.] Dominion Law Reports.

justices sitting together, (’ode see. 797; H. v. Merker (1010), Annotation. 
27 Can. Cr. Cas. 113; ll. v. Dubuc (1914), 22 Can. Cr. Cas.
426. Rut if the charge is under see. 228A, an appeal lies on both 
the facts and the law under Code see. 749 or on ihe law only 
under see. 761 (stated ease by a justice under Part XV. in resjxn 
of a summary conviction). With these differences of procedure 
and of rights of appeal, it becomes a matter of importance to 
the accused that the information which he is called ui*m to answer 
shall be specific as to the section of the Code under which the 
prosecution is laid, and that, in the event of its disclosing some 
offence against the gaming law, but not defining it in precise 
terms limited to one particular section of the Code, such amend­
ments should be applied for by the defence as will limit the charge 
and fix the appropriate procedure upon it

McLEAN v. CANADIAN PACIFIC R. CO. ALTA.

Alberta Supreme Court, Appellate Division, Scott, Stuart, Jink ami McCarthy, S. (’.
JJ. February 9. 1917.

Pleading (8 I N— 110) Leave to amend aetek case closed.
Ivcayc to amend the statement of claim, when asked bo/ui fide, and 

when it can lx- made without injustice to the defendant, should lie made 
on terms, even after the close of plaintiff's case.

Appeal from an order of the trial Judge refusing leave to Statement, 
amend a statement of claim in an action for damages for the 
death of the plaintiff’s husband which she alleges was caused by 
the company and its servants. Reversed.

J. 1). Mathews, and Gray, for appellant ; G. A. Walker, for 
respondent.

Scott, J.:—The deceased was a passenger from Calgary to 
Macleod on the company’s railway on December 16, 1915, and 
was killed shortly after the arrival of the train at Macleod by being 
run over on the company's railway track by a sleeping car and 
locomotive.

In para. 16 of the company’s statement of defence it alleged 
that the death of deceased was caused by his own negligence 
in leaving the platform at the station and crossing or attempting 
to cross the railway tracks at a place not intended for use by any­
one other than the company’s employees and in not proceeding 
directly from the train to the station along the platform, taking 
reasonable care not to walk off the platform on to the railway 
tracks where, as deceased well knew, trains frequently operated.

The plaintiff in her reply to that paragraph alleged in par. 4 
thereof that if the deceased attempted to cross the tracks at a 
place not intended for use by anyone, or walked off the platform



Dominion Law Reports. 133 D.L.R.648

ALTA.

8. C.
McLkan

IV (V

to the trucks, or was at that time a trespasser, it was due to the 
negligence or want of care on the part of the company, in that it 
supplied him with intoxicating liquor which rendered him drunk 
and incapable of caring for himself, that it supplied him with 
intoxicating liquor while he was intoxicated with the like result, 
that the company knew at the time he alighted from the train 
that lie was drunk and incapable of taking care of himself, and 
notwithstanding such knowledge, the servants of the company 
left him standing on tin- platform at a time when they well 
knew that trains were being operated on the said lines and 
should have known that he was liable to walk on the tracks or 
fall from the platform thereto and be injured or killed, that with 
knowledge of his " ion the y permitted him to re­
main standing on the platform at a time when, and at a place 
where it was dangerous, that the company failed in its duty 
to safely conduct him from the train to the station building and 
that the company did not take reasonable care that he should 
not walk off the platform or should not fall therefrom on to the 
railway tracks.

The company applied to the Master-in-Chandlers to strike 
out this paragraph of the reply on the ground that it raised a new 
ground of claim and contained allegations of fact inconsistent 
with the plaintiff’s previous pleading. The Master dismissed tin 
application, but, on appeal from his order, Simmons, J., on June 
12, 1916, allowed the appeal and directed the paragraph be struck 
out.

On June 14, 1916, the plaintiff gave the company notice that 
she would apply to the Judge presiding at the trial immediately 
prior to the trial for an order that she should be at liberty to 
amend her statement of claim by adding thereto another para­
graph which is set out at length in the notice, the allegations 
therein being substantially the same as those contained in the 
paragraph of the reply which was struck out.

The trial took place at Macleod on June 19 ami 20, 1916. 
Plaintiff’s counsel did not make the application to amend the 
statement of claim until the conclusion of the plaintiff’s case. 
It was then refused by the trial Judge, who stated that if it had 
been made at the opening of the trial it would have been allowed 
on terms, that the terms would no doubt have l>een the giving 
of such time to the company as might enable it to meet that phase

2 0818
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and plead to it and that it could not meet it at that time. He AjVTA. 
thereupon withdrew the case from the jury on the ground that the S. C 
deceased was at the time of the accident a trespasser upon the mTlban
company’s property, and he directed that judgment be entered for v- 
. 1 Canadianthe company. INcinc

A waiter upon the dining car on the train upon which the de- ( ° 
ceased traveled to Macleod on the day of the accident testified 80011 •J 
that deceased came into the dining cai during the journey and had 
two drinks of Scotch whiskey which were supplied from the car 
and paid for by him, that when he had the two drinks, lie (the 
witness) thought that he ought not to have any more and he 
told the steward not to give him any more. Upon being asked 
if the deceased was drunk Ik* replied, “Well, he was not helplessly 
drunk, he certainly was intoxicated.” This evidence was given 
without any objection by the company's counsel.

The conductor of the sleeping car of that train testified that 
the deceased was the last of the sleeper passengers to leave the 
train at Macleod and that he and the porter assisted the deceased 
off the train and left him standing on the platform at a point 
which the evidence shews was in the immediate vicinity of the 
place where he met his death.

R. 257 provides that a Judge may at any stage of the proceed­
ings allow either party to alter or amend his pleadings or other 
proceedings in such manner and on such terms as may be neces­
sary for the purpose of determining the real question in contro­
versy between the parties.

Brain well, L.J., in Tildeslcy v. Harper, 10 Ch. D., 393, says at 
p. 397:—

My practice always ban Ih-cti to give leave to amend unless I have l>een 
satisfied that the party applying was acting iiutlâ fuit or that, by his blunder, 
he had done some injury to his opponent which could not be compensated 
for by costs or otherwise.

In Clarapcde v. Commercial Union Ins. Co., 32 XV.R. 203,
Brett, M.R., says:—

However negligent or careless may have been the first omission and 
however late the proposed amendment it should lie allowed if it can be made 
without injustice to the other side. There is no injustice if the other side 
can lie compensât ni by costs.

In the notes to the corresponding Knglish Rule (O. 28, r. l) 
the case of Ilipgrave v. Case, 28 Ch. D. 350,301, is cited as holding 
that the Court will not readily allow at the trial an amendment
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the necessity for which was abundantly apparent months before, 
and then not asked for, but, upon referring to the report of that 
case, I find that the amendment was not applied for until the 
hearing of the appeal from the trial Judge and that Lord Selbome, 
L.C., merely expresses the view that the proper time for the 
plaintiff to apply for the amendment would primâ facie have been 
when the circumstances relied upon arose or that, at any rate, 
he should have applied for it at the hearing.

It docs not appear that there was any unreasonable delay on 
the part of the plaintiff in applying for the amendment as there 
was not sufficient time between the date of the order striking 
out par. 4 of the reply and the date of the trial to apply for it 
before the trial. I am of the opinion that the trial Judge should 
have allowed the plaintiff to amend at the trial upon reasonable 
terms. If the company had shewn or even suggested that it was 
not then prepared to meet the case set up by the amendment, 
one of the terms which might be reasonably imposed would be the 
postponement of the trial and the payment by the plaintiff of 
the costs of the trial which would thus be rendered abortive. 
While it is true that the company’s counsel stated that he objected 
to the amendment he did not state the grounds of his objections 
nor did he state that the company was not then prepared to 
meet the new case and there is nothing to shew' that all the evi­
dence was not given that could have been given upon the facts 
alleged in the proposed amendment.

I am therefore of opinion that the amendment should have 
tx'en allowed subject to such terms as the trial Judge might 
have deemed reasonable, and I would therefore allow the appeal 
with costs and direct a new trial, the plaintiff to amend her state­
ment of claim within one month in accordance with the notice 
given by her.

I would also direct that the costs of the first trial be in the 
discretion of the Judge presiding at the new trial as he will be 
in a better position than this division to decide w'hether the com­
pany was in a position at the first trial to meet the case set up 
by the proposed amendment and whether the company should 
liave been entitled to an adjournment of the trial in consequence 
of the amendment.

As the questions whether the deceased was a trespasser upon
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the company’s property and whether the company was guilty of 
negligence will depend upon the evidence given at the new trial, 
it is unnecessary to consider whether the plaintiff has made out 
a case upon the pleadings as they now stand.

Stuart and Beck, JJ., concurred with Scott, J.
McCarthy, J. (dissenting):—This is an action brought by 

the plaintiff, the widow of the deceased M. C. McLean, on behalf 
of herself and child, to recover damages from the defendants in 
respect of the death of her late husband, which she in her state­
ment of claim alleges to have been occasioned by the negligence 
of the defendants on the night of December 6, 1915.

The trial Judge at the conclusion of the plaintiff’s case with­
drew the case from the jury after having first refused the plain­
tiff’s application to amend her statement of claim under the* 
circumstances hereafter referred to, and the plaintiff appeals 
from these rulings. The deceased was a passenger on the south 
hound train from Calgary to Macleod, Alberta, on the evening 
in question. Upon the arrival of the train at Macleod it appears 
that it was immediately split up, a shunting locomotive taking 
off the sleeping car and dining car, which were the two rear cars 
of the train, the dining car being placed on a siding to the west of 
the station and the locomotive then proceeding easterly with the 
sleeping car which was to be placed at a point to the cast of the 
station to await the arrival of the west bound passenger train, it 
was whilst proceeding easterly that the shunting train ran over 
the plaintiff’s husband, he being found dead upon the track of 
the defendant company about eight minutes after the arrival of 
the south bound train at Macleod upon which he was a passenger 
from Calgary.

There is not nor there cannot be any direct evidence as to 
how the deceased got upon the track where he was found; it is 
to be observed, however, that the track upon which he was found 
is to the south of the station platform, to the south of the 
station-house proper, to the south of the business portion of the 
town and the deceased’s residence, so it was unnecessary for the 
deceased to have crossed the track upon which he was found to 
have reached either of the above-mentioned points. Further­
more there was no crossing proper at the point where he was 
seen lying upon the track although one is provided east for 
those desiring to proceed south of the track in question.
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The appellants contend that even if the deceased was a tres­
passer upon the track under the circumstances above set out, 
that his death, if occasioned by being run over by the engine 
and car, could have lx»en avoided by the exercise of ordinary 
diligence on the part of the defendants. It W'ould appear from 
the evidence that one Scott, a trainman in the employ of the 
defendant company, was on the front platform of the sleeping car 
as it proceeded easterly and it was his duty to signal to the loco­
motive engineer if anything appeared to obstruct the passing 
train, such as trucks upon the station platform, baggage, etc., or 
people at the level crossing over which the train would be carried. 
The plaintiffs in effect contend that if Scott had used ordinal' 
diligence that he would have seem the deceased lying upon the 
track and that his failure to see him was evidence of negligence 
which should have been left to the jury. If Scott’s duty had 
been to watch between the two rails perhaps there might have 
been some evidence of negligence to submit to a jury, but from a 
perusal of his evidence I cannot see that there is anything which 
he did or omitted to do from which negligence on his part cat 
lie inferred—and upon that ground I think the trial Judge was 
right in not allowing that question to go to the jury. A failure 
to anticipate a thing so extraordinary and unusual as that a 
person should lx* found lying between the rails on a place when 
there is no way across the track and where the public have no 
occasion to be surely cannot be evidence of negligence.

From the evidence of Scott it would appear that he did set 
an object between the rails when the moving train was ten or 
twelve feet away, that he immediately signalled the locomotive 
engineer to stop the train but before it could be stopped the 
object was run over.

Appellants contend that the brakes were defective, but the 
evidence of the respondents goes to show that the train could nut 
be stopped under any circumstances within a distance of less than 
forty-five feet, and from the moment Scott saw the object on 
the track ten or twelve feet away it was impossible to have stopped 
the train liefore passing over the object. This evidence appeal 
to be uncontradicted. If the brakes were defective was that tin 
cause of the train passing over the body? I think not, and from 
these facts negligence causing the death cannot be inferred.
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The law governing the matter, as it is to be gathered from the 
decided cases, seems to be briefly stated in Phipson’s Law of 
Evidence, 5th ed., p. 7, and in “Functions of Judge and Jury:”

Whether there is any evidence, therefore, is for the Judge hut whether 
there is sufficient evidence is for the jury. Thus in actions of negligence, it 
is for the Judge to say whether from any given state of facts negligence can 
Ik* inferred, and for the latter to find whether it ought to be ( Mdro/iolitan It. 
Co. v. Jackson, 3 App. Cas. 103, 200).

The trial Judge had power to dismiss the action if he con­
sidered that there was no evidence on which the jury could 
reasonably find a breach of a duty “to take care of” on the part 
of the company to the deceased under the circumstances. The 
authorities seem to hold that this power ought to be exercised 
only where it is very clear that the plaintiff could not hold a 
verdict in her favour and if the matter is reasonably open to 
doubt the Judge1 ought to let the ease go to the jury, and then 
decide, if necessary, whether there is any evidence on which the 
verdict or findings can be supported, and give judgment accord­
ingly as was done in Spooner v. Browning, [1898] 1 Q.B. 528; 
Hooper v. Holme (1890) 111 T.L.R. 6, in the event of an appellate 
Court holding a contrary opinion.

In my opinion it would have made no difference in the cast* 
before us—there was no evidence of a breach of a duty to take 
care under the circumstances. There is no evidence1 of how or 
why the deceased reached the place of death. That his death 
was caused by the passing train is at best conjecture.

It would be necessary for the jury to presume many things 
against the respondents to hold them liable and I think the trial 
Judge was right in withdrawing the case from the jury.

It is unnecessary for me to go minutely into the authorities 
justifying his action. Many are referred to in Metropolitan H. 
Co. v. Jack son,'supro, Nightingale v. Union Colliery Co., 9 B.C.R. 
453. 458.

The refusal of the trial Judge to permit the plaintiff to amend 
her statement of claim alleging in effect that the deceased was at 
the time of the accident drunk and incapable of caring for himself 
and that intoxicating liquor was supplied him by the defendants 
upon the train and that he was intoxicated and that they failed 
in a duty to conduct him safely from the train to the station is 
another ground for appeal.

The circumstances surrounding the application to amend
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so far as can be gathered from the record and what was stated in 
argument before us would appear to be that a similar allegation 
was contained in the plaintiff’s reply to the defendant’s statement 
of defence. The allegation was struck out by a Judge in Cham­
bers. It was stated in argument that the Judge in Chambers 
stated that he would permit the plaintiff to amend her statement 
of claim so as to contain such an allegation. The plaintiff did 
not adopt the suggestion but served a notice of motion returnable 
at the trial (or immediately prior to the trial) for an order per­
mitting an amendment of the statement of claim so as to plead 
such allegation.

The application was not made at the opening of the trial but 
at the close of the plaintiff’s case on the third day of the trial 
and refused by the trial Judge.

It would appear that the plaintiff closed his case after hating 
put in evidence to support the allegations contained in the state­
ment of claim and thereafter determined to apply to amend.

Upon such an application there must be a discretion in the 
trial Judge.

The plaintiff having tendered evidence in support of the alle­
gations contained in the pleadings as closed should not lie per­
mitted after the close of her case to set up an entirely new cause 
of action. After the evidence is in it cannot lie argued that the 
plaintiff is entitled to then make a selection as to what cause of 
action she shall go to the jury on.

The facts sought to be alleged by the amendment must have 
been known to the plaintiff at the time the statement of claim 
was drawn or ought to have been known. They certainly were 
at the date of the reply, three weeks liefore the trial. I think tin 
conclusion is irresistible having regard to the pleadings before 
the trial and to the conduct of the trial itself that counsel for the 
plaintiff delilierately refrained from making the application until 
after the close of the case, and I think it would tie establishing a 
dangerous precedent indeed to permit such an amendment under 
such circumstances or to give a plaintiff after the close- of his 
ease a choice of action, not pleaded. It was argued that the 
amendment might have been granted on terms. The evidence 
of the deceased's condition on the tram and what was supplied 
him on the train proliably would be the evidence of transients

f i
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occupying the same dining car as the deceased and it would not 
l)e doing justice to the parties, I mean to both parties,to allow the 
plaintiff at that stage of the proceedings to make her election as 
to what action would lx; proceeded with.

Under the circumstances I think the trial Judge exercised 
a proper discretion in refusing to allow the amendment. Vide: 
Cases collected in Holmested & Langton Judicature Act, 1898 ed., 
at p. 93, under headings “Amendment Refused.”

I am clearly of opinion that the appeal should lx; dismissed.
Appeal allowed.

OUELLET v MANAGER OF GOVERNMENT RAILWAYS.

Quebec Court of Review, Sir F. A'. Lemieux, C.J., Pouliot, and Dor ion, JJ.
February 29, 1916.

Carriers (§ III (»—443)—Liability for delay—Connecting line—Joint 
tariff.

An initial carrier, who contracted to he liable to the shipper for loss on
connecting railways, unless expressly stipulated otherwise, has the burden
of proof of the existence of such stipulation.

Appeal from the judgment of Belleau, J., Superior Court, in 
favour of the plaintiff in an action claiming $178 for delaying 
delivery of a shipment. Affirmed.

Plaintiff in November, 1913, shipped to Philadelphia two 
cars of potatoes by the Intercolonial Railway, having paid the 
cost of carriage to destination beforehand; the potatoes were 
only delivered in Philadelphia on January 5 in such a .state of 
deterioration that the buyer would no longer accept them.

The defendant pleaded compliance on its part with the obli­
gation assumed in the contract by delivering the potatoes with 
diligence at its terminus to the succeeding carrier; and that it 
was not responsible for the damages due to the delay of successive 
carriers.

The Superior Court for the District of Kamouraska, Relleau, 
J., on October 13, 1915, maintained the action for $128.10. De­
fendant, inscribed in Review.

A. I*. Mathieu, for appellant ; «S. C. liiou, for respondent.
Pouliot, J.:—The only question at issue in this case is the 

question of la /, to wit: whether the carrier to whom goods have 
been entrusted, in this case the Intercolonial Railway, is respon­
sible for the delay in the shipment and delivery beyond its own 
lines, after it has handed over the goods at its own terminus to
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another carrier. The defendant contends that its responsibility 
C. R. ceased when the ears of potatoes were delivered to the Grand 

Ovellet Trunk at 8t. Laniberl, the terminal station of the Intercolonial 
.. *’■ Railway.
Manager . , . , , ...

ok This contention cannot prevail in view of the contract which
MKXT*" intervened between plaintiff and the Intercolonial Railway, as 

Railways, contained in one of the clauses on the back of the bill of lading 
pouiiut ,j which clause expressly declares that the carrier shall lie respon­

sible for all loss and damage suffered on a line other than that 
of the original carrier when goods are shipped in virtue of a joint 
tariff, unless by express stipulation, the original carrier relieves 
himself of this liability by charging it on a succeeding carrier; and 
the burden of proof of this fact rests upon the original carrier.

The record discloses a joint tariff between the Intercolonial, 
the Grand Trunk and the New York Central. The Intercolonial 
cannot, therefore, escape its contractual liability if the delay or 
loss occurred whilst the cars in question were under the control 
of the Grand Trunk Railway and New York C’eutral.

The Manager of Government Railways argues it is relieved 
from any liability owing to the fact that the delay in carriage 
and delivery occurred beyond the New York Central line, to wit 
on the line of the Pennsylvania Railroad with which company the 
Intercolonial Railway has no joint tariff to Philadelphia.

An agent of the Intercolonial at Old Lake Road, the station 
whence the cars were shipped, could liave limited the liabilh \ 
to the i>eriod of carriage over the Intercolonial Railway only, ami 
could have prevented any liability beyond the lines where the 
Intercolonial Railway has a joint tariff, by inserting a clause to 
that effect.

Instead of so limiting the liability the Intercolonial Railway 
agent, in the name of the Intercolonial Railway, entered into a 
contract with the plaintiff whereby in consideration of the sum 
of SI22 as regards the first car, and of $143 as regards the second 
car, the Intercolonial Railway undertook to carry and deliver 
within a reasonable delay to Philadelphia the perishable goods in 
question.

It does not appear that the plaintiff had any choice as to the 
line over which carriage was to be made, nor that he was told by 
the agent the amount of freight to be paid for each separate
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carrier. There is nothing of record to shew tliat plaintiff was 
informed tliat there was no joint tariff as far as the place of de­
livery, a fact of which plaintiff was in absolute ignorance.

The carrier undertook by this contract for a fixed price to carry 
and deliver into Philadelphia the two cars of potatoes and it was 
immaterial to the plaintiff which route the Intercolonial chose to 
tend the cars to their destination.

In the event of a breach in the performance of the contract 
or of tardy performance thereof the plaintiff had to deal solely with 
the company with which he contracted, saving the right of the 
carrier to exercise its recourse, if any, against any other party in 
default.

Had any doubt, on this point, existed in my mind, it would dis­
appear immediately on account of the expressed stipulation 
in the bill of lading whereby the original carrier is authorized 
and entitled to recover damages from other carriers who may be 
responsible for loss or delay occurring on their lines. Therefore 
the first duty of the carrier which has undertaken to forward to a 
named destination the goods entrusted to it, is to pay the damages 
to him who has suffered, saving his recourse, if any.

In the present case, the Intercolonial bound itself by contract 
to carry and deliver to the consignees, within a reasonable delay, 
the two carloads in question. As this was not done it is legally 
liable for the damages resulting from the tardy delivery. The 
judgment is therefore confirmed.

Dorion, J., dissented on the ground that as the delay occurred 
beyond the New York Central and on the Pennsylvania Rail­
road, the Pennsylvania Railroad not having a joint tariff with the 
Intercolonial Railway, the latter company was not responsible 
under the terms of the bill of lading.

Authorities cited by defendant, appellant: 7 Mignault, 398; 
Chartier v. G.T.R. Co., 17 L.C.J. 26; Gauthier v. C.P.R. Co., 3 
Que. Q.B. 136; Neil v. American Express, 20 Que. S.C. 253; Char- 
bonneau v. C.P.R. Co., 6 Que. Q.B. 287; Jeffrey v. Canada Ship­
ping, 7 Que. Q.B. 1 ; Dionne v. C.P.R. Co., 1 Que. S.C. 168; Rogers 
v. (heat Western R. Co., 16 U.C.R. 389; G.T.R. Co. v. McMillan 
16 Can. S.C.R. 543; Brodie v. Northern R. Co., 6 O.R. 180.

Appeal dismissed.
42—33 d.l.r.
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REX v. TRAINOR.

Alberta Supreme Court, Appellate Division, Scott, Stuart, Heck and Walsh, 
JJNovember S, 1916.

1. Sedition (§ I—5)—Speaking seditious words.
To constitute the crime of uttering seditious words, more must ap|>eur 

than the expression of disloyal and unpatriotic sentiments in a private 
conversât ion.

1 It. v. Cohen, 25 Can. Cr. Cas. 302, 28 D.L.R. 74, distinguished.]
2. Hvidence (§ 1 It 15)—Judicial notice of state of wah—Sedition.

The Court will take judicial notice of the existence of a state of war 
between His Britannic Majesty and a foreign power on a trial for using 
seditious language.

3. Sedition (§ I—10)—Seditious words—Intent charged in alter­
native—Duplicity in indictment.

A count of an Indictment charging the use of seditious language with 
intent “to raise disaffection among His Majesty’s subjects, or to promote 
feelings of ill-will and hostility between different classes of His Majesty's 
subjects” will not, on appeal, be held invalid for duplicity where no 
objection was taken to same at the trial.

4. Indictment ( § II K—27)—Lack of particulars—Sedition.
On an indictment for speaking seditious words with intent, etc., an 

objection that neither the words nor their purport were set out in the 
count, will not be made the subject of a reserved ease where no objection 
was taken at the trial and where no application had been made to the 
trial Judge to order particulars; failure to supply reasonable particulars 
if demanded might have constituted a mistrial, out, where not demanded, 
the objection was cured by verdict.

|The Queen v. Stroulger, 17 Q.B.D. 327, followed.]
5. Indictment (§ II G—61)—Particulars not applied for.

The proviso in Code sec. 853 (1) that the absence or insufficiency of 
details shall not vitiate an indictment, does not dis|>ense with the right 
of the accused to demand particulars of the time, place and matter of 
the offence sufficient to identify the transaction complained of; the 
count will not be quashed for the absence of these details, nor is there 
any mis-trial on that account where no objection was raised at the trial 
and where the indictment followed a preliminary enquiry, the deposi­
tions upon which gave reasonable information to enable the accused 
to know what he had to answer.

[Smith v. Moody, [1003] 1 K.B. 56, considered.]
6. Indictment <§ II K—25)—Description of offence in language of

statute—Cr. Code sec. 852.
The effect of sub-sections (2) and (3) of Code sec. 852, is to permit 

the use in an indictment of the popular word under which the offence 
is known instead of setting forth in detail all of the legal elements of the 
offence which such word indicates; for example, a charge of theft by 
fraudulent conversion without color of right may be laid simply as 
theft by charging that the accused “did steal” a specified article and 
naming as the owner the person in fraud of whom the accused converted 
the article to his own use.

Motion for leave to appeal following the refusal of Simmons, 
J., to reserve a case.

J. McK. Cameron, for appellant.
//. H. Parke, for Crown.
Stuart, J.:—The accused was tried by Simmons, J., without 

a jury on the charge “ that the said Arthur F. Trainor, at Strath­
more, on or about May 7, 1915, did speak seditious words with
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intent to raise* disaffection amongst His Majesty’s subjects or 
to promote filings of ill-will and hostility between different 
classes of His Majesty's subjects.”

Tlie questions which the trial Judge was asked but refused 
to reserve were :—

“1. Does the indictment or charge disclose any indictable 
offence and if not should I have discharged the accused?

“2. Was the charge bad for duplicity?
“3. Were the words sworn to have been used under the 

circumstances set out in the evidence seditious?
“4. Was there any evidence on which to convict, the accused’s 

counsel contending that the words were meaningless without 
evidence (a) tliat a state of war existed; (6) that the Lusitania 
was a British ship; (c) that she was sunk by the King’s enemies?

“5. Is the charge bad for not setting out the words used or 
their effect and also their meaning?"

The evidence against the accused was given by three witnesses# 
First, Edward Lambert testified that he kept a drug store in 
Strathmore, that on May 7, 1915, in the afternoon while he was 
sitting at his desk in his shop and while accused was also sitting 
at a desk writing, the witness’ wife came in and said “The ‘Lusi­
tania’ has been sunk by the Germans and a great many lives lost;” 
that the accused had said “Ha, ha, ha, so they have got her at 
last, have they;” that witness had gone into a back room for a 
few moments and had then returned when accused again said, 
“So they have got the ‘Lusitania’ at last, have they;” that he 
(witness) told him not to speak in that way; that the accused said, 
“Well, war is war;” that the witness said “You surely can’t 
advocate the killing of innocent women, children and non-com­
batants;” and the accused said “Under the circumstances, yes;” 
that he (witness) remonstrated with him and then the accused 
said, “Look here, do not be a hypocrite; you know very well the 
British are killing women and children by trying to starve them;” 
that some argument ensued and the accused again said that war 
was war and that they (the Germans) had a right to do w hat they 
could or what they liked. The witness said also that he thought, 
but was not positive, that the accused had said when he first 
heard the news “that’s a good job too” or “a good thing.”

Secondly, Elizabeth Lambert, the wife of the first witness

■
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ALTA. testified merely to hearing the accused aay, “Ha, lia, ha, they
8. C. have got her at last," hut seemingly heard no other expression.
Rex Thirdly, Joyce Pearey, who was in charge of the telephone

Tbainob. liooth located in Lambert's store, said that when Mrs. Lambert
told the news she (the witness) heard accused tough and say, 
“Tliat’s good, so they have got her at last” and that during the 
argument which ensued she heard accused say tliat England 
hail killed as many women and children as Germany had.

The accused, who is a Canadian by birth and was in the 
employ of the telephone department of the provincial Government, 
denied the use of the expression "tliat’s good" and denied that 
he laughed. The trial Judge however accepted the evidence for 
the Crown holding that the accused had used the words which 
the witnesses had said he used.

I think it convenient to deal with the tost question first.
Sec. 852 of the Criminal Code (ch. 146 R.S.C.), is as follows:
“Every count of an indictment shall contain and shall be 

sufficient if it contains in substance a statement that the accused 
has committed some indictable offence therein specified.

“2. Such a statement may be made in popular language 
without any technical averments or any allegations of matter 
not essential to be proved.

"3. Such a statement may be in the words of the enactment 
describing the offence or declaring the matter charged to be an 
indictable offence or in any words sufficient to give the accused 
notice of the offence with which he is charged.

“4. Form 64 affords examples of the manner of charging 
offences."

Now, it seems clear that the only thing intended by sub­
sections 2 and 3 was that it is not necessary to set forth all the 
legal elements of the offence but that either popular or the statutory 
word or words may be used. For instance, it is not necessary 
in a charge of theft to use some süch phrase as “did fraudulently 
and without colour of right convert to his use" a certain thing 
“with intent to deprive the owner of such thing." It is sufficient 
to say “did steal" such or such a thing, the property of so and 
so. Or, again, for instance under sec. 448, it is sufficient to say 
that the accused at such a time and place did assault so and so 
with intent to rob him, without setting forth the legal ingredients
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of the crime of robbery. But the enactment does not mean that 
it is sufficient to say that the accused did on such a day “commit 
theft” or “steal,” or “did commit an assault with intent to rob,” 
without specifying the thing stolen or identifying the person 
assaulted, not necessarily by name but in some way or other.

As was said in Smith v. Moody, [1903] 1 K.B. 50, 00, all that 
is meant is that the offence itself (t.e., the kind of offence, the 
nature of the crime) need only be described in words of the 
statute creating it. Take sec. 134 itself which reads, “every 
one is guilty of an indictable offence and liable to 2 years’ im­
prisonment who speaks any sedit ious words or publishes any 
seditious libel or is a party to a seditious conspiracy.” I do not 
think there is anything in sec. 852 which would validate a charge 
that the accused “was on such a day a party to a seditious con­
spiracy” or “did publish a seditious libel.”

As Channell, J., said in Smith v. Moody, supra, “I do not 
think the section in any way dispenses with the usual necessity 
for sj>ecifying time and place and matter in the way in which 
it has hitherto been specified.” Sub-sec. 4 refers to the form 64 
as shewing the proper manner of charging offences. Form (d) 
is a form for perjury and it sets forth the substance at least of 
what the accused falsely swore to, as alleged. Form (h) is for 
defamatory libel and it contains the words “which libel was 
contained in an article headed or commencing (describe with so 
much detail as is sufficient to give the accused reasonable infor­
mation as to the part of the publication to be relied on against 
him”).

I think it is clear therefore that it would'not be enough, e.g., 
under sec. 334, to say that the accused on such a day “published 
a defamatory libel,” and stop at that.

Sec. 853, Crim. Code (R.S.C. ch. 146), reads as follow’s:—
“ Every count of an indictment shall contain so much detail 

of the circumstances of the alleged offence as is sufficient to give 
the accused reasonable information as to the act or omission to 
be proved against him and to identify the transaction referred 
to; provided that the absence or insufficiency of such details shall 
not vitiate tiie count.”

Sec. 855 (so far as material here) says: “No count shall be 
deemed objectionable or insufficient for the reason only (e) that
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it does not set out the words used where words used are the 
subject of the charge,” and sub-sec. 2 says that this shall not 
restrict or limit in any way the general provisions of secs. 852 and 
853.

In my opinion the situation is that the Code contains direc­
tions insisting very strongly ui>on the necessity of giving the 
accused reasonable information as to the particulars of the offence 
with which he is charged. And I think a prosecutor drawing up 
a charge should not for a moment think of submitting to the Court 
and asking an accused to plead to a charge merely saying, e.g., 
that the accused “committed perjury” or “published a defama­
tory libel” or as in this case “uttered scnlitious words” without 
specifying at least the substance and effect of the language com­
plained of. I think sub-sec. (c) sec. 855 means no more than that 
the axact words complained of need not be set out. It does not 
say that it is unnecessary to state their substance and effect. I 
think the words ought to be identified in some form or other. 
If we look at sec. 801 we see a provision that on a charge of pub­
lishing a blasphemous, seditious, obscene or defamatory libel 
“the words thereof” do not need to be “set out” but that does not 
mean that the document complained of is not to be identified 
in some way, e.g., as is suggested in the form I quoted above.

However, the words of the proviso to sec. 853 are very strong. 
It says “provided the absence or insufficiency of such details 
shall not vitiate the count.” In my opinion this means that the 
count cannot be quashed owing to the absence or insufficiency 
of the details but it does not mean that the accused is not entitled 
to demand them. In a case like the present I think the accused 
would have a right to demand to be told what words he was 
charged with using. It may be that in view of sec. 800 (2) it 
would liave been sufficient to reply to the demand that the words 
complained of were set out in the depositions but certainly the 
accused would be entitled to a statement either that all the 
words quoted in the depositions were still charged against him or 
that some were dropped and some still cliarged, specifying the 
particular words so dropped or so retained. Between this and 
inserting them in the formal charge there is perhaps little differ­
ence though for the sake of formality in the record the latter is 
decidedly preferable; but in my opinion the prosecutor in drawing 
up the charge in the present cast- should not have left the matter
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in so vague and indefinite a form. We know that depositions 
are often mislaid.

However, the accused made no complaint at the trial. If 
he had done so and there had been no insertion of the words com­
plained or of their nubstancc and effect in the charge I think it 
would probably have constituted a mistrial. In view, never­
theless, of the absence of objection at the trial and of the terms 
of the proviso to sec. 853 I do not think the accused can now 
complain. This proviso I think makes Smith v. Moody, [1003] 
1 K.B. 56, which is a case of summary conviction, distinguishable. 
Quite evidently the accused understood fully that he was being 
tried for the use of the language set forth in the depositions at 
the preliminary. It appears from the evidence that there was in 
fact a preliminary hearing.

In addition to this I think that any objection to the indict­
ment was cured by the verdict. The case of The Quern v. Stroulger, 
17 Q.B.D. 327, is a very strong ease on this point. The accused 
was indicted and convicted of Ixiiig “guilty of corrupt practices” 
at a certain election “against the form of the statute in that case 
made and provided.” The statute had set forth various acts 
which were forbidden under penalty and had referred to these 
acts generally as corrupt practices but it was the several specific 
acts mentioned in various sections and not “corrupt practices” 
geneially which were prohibited. At the trial two specific charges 
of bribery were proven. The Court for Crown Cases Reserved 
held that though the indictment was bad and would have been 
quashed if objected to yet it was cured by the verdict. Two 
Judges, Day and Denman, JJ., dissented, but the majority took 
the other view. In my humble opinion the view of the majority 
was the correct one and should be applied here. No doubt it 
would have been different if the charge had stated no offence 
at all but in that respect the present case is stronger even than 
The Queen v. Stroulger.

What has been said determines questions 1 and 2 also and that 
adversely to the accused. With regard to questions 1, 2 and 
5 therefore I do not think the learned Judge should be asked to 
reserve a case and the appeal should be dismissed in respect of 
them.

With regard to question 4 very little need l>e said. It is
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well settled that the Court will take judicial notice that a state 
of war exists between His Majesty and a foreign power (Phipson, 
Law of Evidence, 4th ed., p. 13). On the other matter, in regard 
to the sinking of the “Lusitania” by a German submarine, the 
position is simple. The point involved was the meaning to be 
attributed to certain words alleged to have been used by the 
accused and not whether as a matter of fact there ever was a ship 
called the “Lusitania.” In order to arrive at the meaning of the 
words complained of, I think the Judge or a jury was entitled, 
and not only entitled, but bound, to use any general knowledge 
he or they had. It is not strictly a question of judicial notice 
at all. It was quite open to the learned Judge from the evidence 
to take the view that the conversation between the accused and 
Lambert was evidently based on the assumption that the Germans 
had, in fact, sunk a ship called the “Lusitania” of British register. 
Whether such a thing had really happened or not was immaterial, 
in my opinion. The words used assumed that it had happened 
and the question for the Judge was, what meaning was to be 
attributed to the W’ords of the accused? i".e., in such circumstances, 
were they seditious?

I think the appeal should be dismissed therefore in regard 
to question 4 also.

There remains, then, question 3. Were the words seditious 
in the circumstances?

I think it is about time that the distinction between enter­
taining disloyal and unpatriotic sentiments and giving utterance 
to them in a chance expression, on the one liand, and the crime 
of uttering seditious words, on the other, should be adverted to. 
There was a long struggle in British legal history to establish 
the righteous principle that to convict of treason you must prove 
some overt act. So with sedition, it is not the disloyalty of the 
heart that the law forbids. Neither is it the utterance of a word 
or two which merely reveal the existence of such disloyalty 
that the law can punish under the name of sedition. It is the 
utterance of words which are expressive of an intention “to bring 
into hatred or contempt, or to excite disaffection against, the 
person of His Majesty oi the government and constitution of 
the country, to excite people to attempt otherwise than by lawful 
means the alteration of any matter in the state by law established,
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to raise discontent and disaffection among His Majesty’s subjects, 
or to promote feelings of ill-will and hostility between different 
classes of His Majesty's subjects.”

These are the words of the English draft Code and the Com­
missioners said it was as near a definition of the law as they 
could make.

What the accused said here amounted in my opinion, first, 
to the utterance of two words of satisfaction or delight, t.e., 
“that’s good,” at the news of the sinking of the “Lusitania,” 
second, to an argument that that act was justified because England 
was killing women and children by trying to starve Germany, 
t.e., by the blockade. This latter was uttered after Lambert 
had started the argument owing to the use of the first expression. 
I can find nothing in his words which was intended as a con­
demnation of England for applying the blockade with the con­
sequences mentioned. What he was saying was that “war was 
war,” that any means at all were justified.

For myself I imagine the purpose of the blockade is to prevent 
food supplies from reaching Germany, and 1 think if that results 
in killing women and children in Germany it is perfectly justi­
fiable and proper. I cannot find that the accused denied that. 
Rather 1 think he approved of it. The gist of the complaint 
against him is that having been h*d by Lambert into a discussion 
of what is and what is not justifiable in carrying on war, he used 
words which indicated that lie thought Germany was justified in 
sinking the “Lusitania.” Now, I detest such an opinion as strongly 
as any one but my present duty is to decide the law, not to express 
my moral or patriotic sentiments. For myself I am unable to 
see how the expression of such views, mistaken and detestable 
though they are upon the proper limitations of the laws of war, 
was calculated, or expressive of an intention, either to promote 
feelings of ill-will and hostility between different classes of His 
Majesty’s subjects or to incite disaffection against His Majesty’s 
government. With regard to the first, I think what the rule 
means is certain broad general classes of people, e.g., French 
Canadians and English Canadians, Catholics and Protestants, 
foreign bom subjects and natural born subjects and other such 
that could be mentioned. I do not think it means merely stirring 
up hatred and hostility against the person who utters the words.
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Then, were the words calculated or intended to create dis­
affection and discontent among His Majesty’s subjects? I am 
bound to say that I cannot understand how a declaration of an 
opinion in an argument in a country store, that Germany was 
justified, as a measure of war, in sinking the “Lusitania,” detest­
able though the opinion is in the hearts of all of us, can !>e said 
to have been calculated or expressive of an intention to stir up 
discontent or disaffection among His Majesty’s subjects. It is 
of course running counter to the opinion of everyone who has 
any moral instinct at all, but why would the expression of an 
erroneous and even detestable opinion on the proper limits of 
civilized warfare be calculated, or expressive of an intention, to 
raise discontent and disaffection?

In deciding the law of sedition I do not think we should 
merely say: “This fellow is evidently a German sympathizer so 
we will clap him in jail.” We must shew that he has broken the 
law, as properly interpreted, before we can do that.

So also with regard to the expression of joy over the sinking 
of the “Lusitania.” I am clearly of opinion that the words were 
neither calculated in themselves nor expressive of an intention 
to promote feelings of ill-will and hostility between different 
classes of His Majesty's subjects. Certainly we cannot take the 
accused as himself constituting a whole class of His Majesty's 
subjects and I am unable to conceive how the words could possibly 
be calculated or expressive of an intention to stir up ill-will or 
hostility Indween any two classes of people. Then, were they 
calculated or expressive of an intention to arouse discontent and 
disaffection? After giving the matter my best, and, I hope, 
most dispassionate consideration, I find myself unable to say 
that they were.

Crankshaw in his notes to the Criminal Code mentions only 
four cases, between 1795 and the present time, of prosecution 
for seditious words, and they were all cases of public meetings 
and addresses. He says after shaking at length of seditious 
libel: “with regard to seditious words they have on some few oc­
casions, been made the subject of prosecution.” There have been 
more prosecutions for seditious words in Alberta in the past 2 
years tlian in all the history of England for over 100 years and 
England has had numerous and critical wars in that time. The
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Napoleonic* crisis occurred during that jieriod. I do not wish AI*TA* 
to say anything which would repress the patriotic zeal of our s. <\ 
public officials but we all have great confidence in the stability jjTx 
and safety of our institutions and of the certain victory of our .. ' 
cause. In the circumstances I think something is due to the ——
dignity of the law and tliat the Courts should not, unless in cast s “,rl 1
of gravity and danger, 1m* ask<*tl to spend their time scrutinizing 
with undue particularity the foolish talk of men in bar-rooms 
and shops or a word or two evidently blurted out there impulsively 
and with no apparent deliberate purpose.

It may lx- ask<*d, are men evidently traitors to lx* allowed to 
go around the country making such remarks as were made by the 
accused? The answer is that when a case is presented in which 
the accused is shewn to lx* going around saying such things in 
a persistent, systematic or habitual way then we shall have a 
different case to be dealt with according to different facts.

What I fear in this case is that the accused is being punished 
for his mere opinions and feelings and not for anything which is 
covered by the criminal law.

The case of Rex v. Cohen, 28 D.L.R. 74, 25 Can. Cr. Cas. 302, 
was, as I have stated, absolutely at the line. This case is 1 think 
beyond the line.

For these reasons I think the trial Judge should lx* asked to 
state a case upon question 3 submitted to him and the ap]x*al 
should be allowed. Upon the argument of the reserved cast*, 
the views I express may no doubt be modified by what 1 hear 
from counsel.

Reck and Scott, JJ., concurred with Stuart, J. ik»n, j,
Walsh, .1. (dissenting):—This appeal upon four of the five \v«ui,.j 

gr<muds presented to us in supjxirt of it affords an excellent 
illustration of a class of cases with which the time of this Court 
is, in my opinion, too often wasted. The appellant has lx*en 
convicted of a criminal offence. The object of his appeal is to 
free himself from that conviction and relieve himself from the 
punishment imposed upon him under it. The question of his 
guilt or innocence of this offence is not in any sense involved in 
any of these four grounds. The question of the justice or in­
justice of this conviction because of any of the things complained 
of in them is not made a matter of argument lx*fore us for there
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is no contention that any of them prejudiced in the slightest 
degree the fairness of his trial. Wliat is before us is as large 
and varied a collection of technicalities as an ingenious counsel 
by a vigorous but careful application of a legal fine tooth comb to 
the proceedings in the Court below has been able to get together 
out of them. These things have drifted into the trial of this 
man, and simply because they are there and not because of any 
harm that they have done to him or anyone else it is urged that 
he must go unpunished of the offence of which he has been ad­
judges 1 guilty.

Let me take one of these grounds of appeal as an illustration. 
The charge is that he did at a certain time and place speak seditious 
words with a certain defined intent. He had a preliminary 
hearing on this charge before a justice of the peace in the course 
of which witnesses testified to the exact language which in their 
memory of it he used on the occasion in question, and he then 
learned, if he did not know before, just wliat it was that he was 
charged with. He was committed for trial upon this charge1 and 
when he was arraigned he pleaded not guilty. No objection 
whatever tvas taken by his counsel to the wording of the formal 
charge upon which lie was so arraigned, nor was any application 
made to the presiding Judge for any further particulars than wen* 
contained in it. He went to trial upon that charge without a 
murmur, his defence being conducted by experienced counsel 
There is not only an entire lack of anything in the record which 
is even remotely suggestive of dissatisfaction on the part of counsel 
with the form of the charge or with the extent of the information 
given by it to the accused, but there is on the other liand to be 
found in it an express statement to the contrary. When counse l 
for the Crown proposed to put in evidence something that was not 
covered by this charge, counsel for the defence very properly 
objected, and in so doing stated that the accused had elected tu 
be tried on the charge as laid. And yet after all this, when the 
accused knew from the start what was charged against him, 
when knowing that if he needed further information respecting 
it, all that he had to do was to ask for it and it would be ordered 
to him—he never even suggested such a thing as that, but delib­
erately went to his trial on the charge framed as this one was— 
he now asks this Court to say that he should go unpunished of



33 D.L.R.] Dominion Law Reports. 669

this offence though convicted of it, because the words which he 
is said to have spoken are not set out in the formal charge.

There is a section in the Code which provides that a charge is 
sufficient if laid in the language of the enactment describing it. 
There is another section which says that no count shall 1m» deemed 
objectionable or insufficient for the reason only that it does not 
set out the words used, where words used are the subject of the 
charge. And there are other sections throughout the Code 
which seek to protect a conviction against successful attack 
when the attack is based simply upon some unimportant departure 
from recognized rules or methods of procedure or phraseology 
from which no harm has come to the accused. I think that I 
am safe in saying that the spirit of Parliament, as reflected in the 
Criminal Code, is to prevent as far as possible miscarriage of 
justice upon purely technical grounds. Rut notwithstanding 
these1 provisions and in spite of the facts to which I have adverted, 
this Court solemnly sat and patiently listened for a considerable 
part of a day to arguments of counsel as to the validity of this 
conviction because of this objection and three others, each of 
which was as highly technical and as absolutely harmless as it.

I hope the day will come when tin1 functions of a Judge of 
this Court, presiding at the trial of a man properly before him 
on a criminal charge, will be to see in the first place that the 
accused is given such full information respecting the offence 
which he is said to have committed as will enable him to properly 
defend himself and then to determine the guilt or innocence of 
the accused and convict or acquit accordingly, and when the 
function of the Court on appeal from that verdict will be to 
determine whether or not this duty of the trial Judge has lieen 
so performed that no miscarriage of justice has resulted. In 
a great majority of cases it undoubtedly happens that it is pos­
sible- for the duties of the trial Judge and of the apiie-llate* tri­
bunal to be, and they are, therefore, discharge-d in this spirit ; 
for the percentage of cases in which technicalities are- re-lied 
upon to stay the course- of justice is comparatively small. Even 
so, however, there- are* too many case-s in which the question of the 
guilt or innocence of the accused anel the* question of the faime-ss 
or unfairness of his trial are* lost sight of in a cloud of tie-wilelering 
argument as to the regularity or proprie-tv of this, that, or the* other
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unimportant step in the trial which has absolutely nothing 
whatever to do with the justice of the ease.

I think that the Court should be astute to avoid giving effect 
to such objections, not only in the interests of justice, but in 
order that the Court may retain the confidence of the public, 
for I know of nothing except the flagrant dishonesty of a Judge 
which is so calculated to undermine public confidence in our 
Courts as the freeing of a criminal for some reason which to the 
lay mind is absolutely silly. All of this, however, is quite by 
the way. My brother Stuart has given to each of these four 
grounds of appeal careful consideration and I concur in the 
opinion that he has reached that there is nothing in any of them 
upon which this Court can interfere.

In the remaining ground of appeal there is, however, legal 
merit for it is that the words which the accused has been con­
victed of speaking wrere not seditious under the circumstances. 
If that is so, he of course should not have been convicted. 1 
quite agree that the references made by the accused to the sinking 
of the “Lusitania” do not bring him within the pale of the law. 
They stamp him as not only a most disloyal British subject but 
also as a man quite devoid of the ordinary instincts of humanity. 
But that is not enough to give them the tinge of criminality. 
They are expressive not of disapproval of anything that His 
Majesty’s government did or failed to do in the conduct of the 
war, but of satisfaction with, and exultation over a hellish deed 
which one of His Majesty’s enemies perpetrated in defiance of 
the rules of war. How the gloating over some dastardly deed 
of the enemy could bring the iierson of His Majesty or the govern­
ment and constitution of the country into hatred or contempt 
or excite dissatisfaction against them or amongst His Majesty's 
subjects, I am unable to understand. They must of course 
have created a strong feeling of repugnance on the part of thus*' 
who heard them, to the disloyal and inhuman man who spoke 
them, but that does not make them seditious, and it is with the 
crime of sedition that we have here to do. I do not think, however, 
that the rest of his language can be put in the same category. 
One witness says that he remarked to him “Lookhere, do not be 
a hypocrite, you know very well the British are killing women and 
children by trying to starve them.” Another witness, evidently 
referring to the same remark, said that the accused said that
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England had killed as many women and children as Germany had. 
It seems to me that it makes no difference that his remark was 
made in support of the contention of the accused that the sinking 
of the “ Lusitania ” was justified, if it was so made. That act of the 
enemy was under strong condemnation by the man with whom 
the accused had this talk because, as he put it, it involved “the 
killing of innocent women, children, ami non-combatants.” 
It evidently created in his mind a greater detestation of the 
enemy than was called into living by the mere fact that a state 
of war existed between the British Empire and Germany. I 
think it was quite open to the trial Judge to infer from these 
words that it was the intent of the accused to excite an equal 
feeling of resentment against His Majesty’s government because 
of the fact, as he put it» that “the British are killing women and 
children by starving them,” and if that is so his words were 
seditious. Nor it seems to me, dot's it matter that he was but 
stating the truth, if such is the case. It is the utterance of the 
words with the seditious intent and not their falsity that con­
stitutes the offence.

Three people who heard the conversation in question were 
witnesses on the trial, though only two of them heard the part 
of it which I think seditious. It took place in a store in the town 
of Strathmore, and the evidence is that at least three other 
persons were in the store during its progress and overheard it. 
Having regard to what was said by this Court in Hex v. Felton, 
28 D.L.R. 372, 25 C an. Cr. Cas. 207, 9 A.L.R. 238, and Hex v. 
Cohen, 28 D.L.R. 74, 25 Can. Cr. Cas. 302, 9 A.L.R. 329, I think 
it impossible to hold that the trial Judge erred in convicting the 
accused in view both of the language used and the circumstances 
under which it was used.

I quite agree with a great deal that my brother Stuart has said 
as to the distinction between mere disloyalty and sedition and 
as to the unwisdom of indiscriminate prosecutions for this offence. 
It is neither necessary or wise to rush into Court every fool with 
a wagging tongue and an empty head, because of something 
which he has said about the war which savours of disloyalty or 
disaffection. At the same time in a province so cosmopolitan 
in its make-up as this is, and under conditions as trying as those 
which we are now experiencing, it certainly would lx; exceedingly 
dangerous to permit unbridled liberty of s]x*ech to every hot
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head in the community upon the subject of the war and the 
British Empire’s participation in, and conduct of it. Much in 
this resect must be left to the good sense of the authorities. I 
would dismiss the appeal.

Direction that case be stated by trial Judge.
N.B.—On a case being stated in pursuance of the direction 

of the Appellate Division and the appeal thereon coming on to 
be heard before the same Court, an order was made on consent 
of counsel for the Crown that the conviction be quashed.

Conviction quashed.

SASK. WEIDMAN v. McCLARY MAN. CO.
K Saskatchewan Supreme Court, Sir Frederick Haultain, C.J., Neu'lands, Elwood,

and McKay, JJ. March 10, 1917.

Execution (§ I—8)—Lien — Priorities — Agreement of sale—Land 
Titles Act.

The English Judgments Acts (1838 to 1868) and the writ of elegit, if 
ever applicable to the Noith-Weat Territories, arc not now in force in 
Saskatchewan; under a fi. fa. of the lands of an execution debtor, a sheriff 
may sell and transfer the lands, until registration of the sale, an execution 
creditor can only sell the property of his debtor subject to the same 
equities as when the title was in the debtor; when the sheriff’s transfer 
has been registered, all unregistered incumbrances are not protected by 
the Land Titles Act (R.S.S. ch. 41).

The Land Titles Act, R.S.S. ch. 41, sec. 118, as amended by ch. 16. 
sec. 17, 1912-13, gives a writ of execution which has been filed in the pro­
per Land Titles office priority as a charge on the lands over prior equit­
able mortgages, liens, charges or encumbrances not registered or pro­
tected by caveat.

The interest of the vendor who has not transferred the legal title to 
his vendee may be seized and sold under a fi. fa., subject to the equities 
existing against the vendor.

[Parke v. Idley, 12 (ir. 69, considered.]
An execution creditor cannot by fi. fa. obtain subsequent instalments 

of purchase money due under a prior agreement of sale; he must proceed 
by garnishee or equitable execution.

Statement. Appeal by defendant execution creditor from a judgment 
removing an execution as a cloud on title. Affirmed.

IV. B. O'Regan and W. A. Doherty, for appellant.
J. A. Allan, K.C., for respondents.

Hauiuin. cj. Haultain, C.J.:—The plaintiffs were the purchasers under a 
written agreement of sale of certain lands from one Feodor 
Dootoff, and, having completed their part of the agreement, 
obtained a transfer of the lands from Dootoff upon registration 
of which a certificate of title to the said lands was granted to 
them. The plaintiffs had protected their agreement with Dootoff 
by caveat filed on May 26, 1911.



33 D.L.R.] Dominion Law Kki'ortk 073

In August, 1913, the* defendant obtained a judgment against 
Dootoff in the District Court of the Judicial district of Yorkton, 
and issued execution thereon against the lands of Dootoff, which 
was filed in the Land Titles Office on August 18, 1913, and subse­
quently was renewed on July 20, 1915. At the time the 
execution was filed, Dootoff was the registered owner of the land, 
and a portion of the purchase money was still due to Dootoff by 
the plaintiffs. This amount was later paid to Dootoff by the 
plaintiffs, whereujion Dootoff conveyed to them as stated above.

It is i (knitted that the plaintiffs had no notice of 1 he defendant N 
execution other than what, if any, may be presumed by tin* filing 
of the execution.

The plaintiffs claimed a declaration that tin* execution forms 
a cloud on their title, and asked for an order directing t he defendant 
ami the registrar to remove the execution from the title to land 
in question. On the trial of the action the plaintiffs wen- granted 
the relief asked for, and the* defendant now appeals.

From 1878 up to 1880 the Territorial Ordinances made full 
provision for the sale of lands under writs of fieri facias and tin- 
registration of deeds of lands sold under process of law: Old. 
No. 4 of 1878, secs. 32. 33; Orel. No. 9 of 1879, sec. 20; Ord. No. 
2 of 1884, sec. 3; Ord. No. 3 of 1884. secs. 33. 34 and 37. These 
enactments, in my opinion, abolished the writ of clegit, and 
repealed the Judgments Acts, 1838 to 1808, if they ever wore 
a part of the law of England applicable to the Territories.

If the remedy provided for judgment creditors by writ of 
fieri facias against lands under the ordinances above mentioned 
was not exclusive, the Territories Heal Property Act must, 
in my opinion, have excluded the statutory effect of a judgment 
under the Judgments Acts. If those Acts could even then have 
been in force in the Territories, the new section added to the Land 
Titles Act by ch. 10, sec. 17, of the statutes of 1912-13 m 1st have 
accomplished their repeal. See also secs. 245-255 and 203 of ( )rd. 
No. 2 of 1880.

In 1880 the Dominion Parliament passed the Territories Heal 
Property Act, 49 Viet. ch. 10. This Act came into force on Jan­
uary 1, 1887, and by sec. 140 repealed “all laws, statutes, Acts, 
ordinances, rules, regulations and practice whatever relating to 
freehold and other interests in land in the Territories,” so far as 
the same were inconsistent with the provisions of the Act.
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43—33 d.l.r.
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Ill the same year, the Judicature Ordinance, 1886, No. 2 of 
1886, was passed by the North-West Council. This ordinance 
(sec. 273) makes provision for writs of execution against lands 
and for sales under the writs, but does not contain any provision, 
similar to that in sec. 33 of Ord. No. 4 of 1878 and sec. 37 of Ord. 
No. 3 of 1884, making the writs binding on lends, presumably, 
in view of the fact that the Dominion Parliament had exercised 
its paramount jurisdiction in that regard by enacting that no 
land (i.e. land under the Act), should be bound by any such 
writ or other process until a copy of the writ and a memorandum 
of the lands intended to be charged thereby had been delivered 
to the registrar. (The Territories Heal Property Act, 49 Viet, 
eh. 26, see. 94.) Sec. 273 of Ordinance No. 2 of 1886, has been 
reenacted from time to time and is now in its original language 
our Rule of Court No. 486 (1), (2). Our present r. No. 488, 
relating to the form of conveyance of land not under the Land 
Titles Act on sale by the sheriff, first api>eared in the statute 
book as sec. 347 of the Judicature Ordinance of 1893.

The present statutory provisions relating to the question 
involved in this case are as follows:—

I. Rule of Court 480. Any person who becomes entitled to issue it 
writ of execution against goods, may at or after the time of issuing the same, 
issue a writ of execution against the lands of the person liable, in any judicial 
district, provided that not less than $50 remain due and unpaid on the judg­
ment. and deliver the same to the sheriff of the district named in the writ 
and charged with the execution of the writ of execution against goods, at 
or after the time of delivery to him of the writ against goods, and either before 
or after any return thereof; but such officer shall not sell the said lands 
within loss than one year from the day on which the writ against the lands is 
delivered to him, nor until three months’ notice of such sales has l>ecn post is I 
in a conspicuous place in the sheriff's and local registrar's offices respectively, 
anil published two months in the newspaper nearest the land to be sold.

(2) Where more than one newspaper is published in the same locality 
the notice of sale may be published in either one.

(3) One month's notice of such sale shall be mailed by registered letter 
to all jiersons appeal ing on the records of the Land Titles Office to be interested 
in said lands unless the same is dispensed with by a Judge’s order on appli­
cation which may be ex parle.

The first two subsections of this rule form part of the statu­
tory law of the province, being r. No. 364 of the Judicature Ordi­
nance, eh. 21 of the Consolidated Ordinances of the Territories, 
1898.

This rule, read in conjunction with secs. 121 and 122 of the



33 D.L.R.| Dominion Law Hkfokts. 675

Land Titles Act (K.H.8. eh. 41), clearly empowers a siilc by the 
sheriff under a writ of fi. fa. of the “lands” of the execution 
debtor, and a transfer by the sheriff to the purchaser.

No sale by a sheriff has any effect until it has been confirmed 
by the Court or a Judge. In the at ion to the Judge for
confirmation, notice must Ik* given to all registered mortgagees 
and incumbrancers. The transfer must be registered within 2 
months after confirmation, and if not so registered it ceases to 
ne valid as against the owner of the land sold and any person 
claiming by, from or through him.

The form of transfer of land under process of law appended 
to the Land Titles Act, transfers the land of the judgment debtor 
who is stated to he the registered owner subject to the mortgages 
and incumbrances hereinafter described. That, of course, means 
registered mortgages and incumbrances. I lit il regist rat ion of t he 
transfer, the sale would be subject to the general rule that “an 
execution creditor can only sell the property of his debtor subject 
to all such charges, liens and equities as the same was subject 
to in the hands of his debtor.” Jellett v. Wilkie, 20 Can. S.C.IL 
282, |>er Strong, C.J., at p. 288.

But as soon as the transfer is registered, the Act will apply 
and will invalidate all such charges, liens and equities as art* 
not protected by or under the Act. Per Strong, ( \J., at p. 292.

The question now arises whether the interest of a vendor 
who has not transferred the title to his vendee is subject to a 
writ of fieri facias against lands.

It would seem that in Lord Bridgman's time a trust was not subject 
to an degit. But it was long ago established that a judgment creditor 
might redeem a mortgage in fee and it is now equally well settled that la* may 
prosecute his elegit against any other equitable interest. Lewin on Trusts,
11th ed., loot».

Whatever that undefined thing, a vendor’s interest, may be, 
it seems to me that a vendor who has agreed to sell but retains 
the legal title as security for the payment of his purchase-money 
has, until full payment has been made, a beneficial interest in 
the land, which, coupled with the legal title, may be seized and 
sold under execution, subject, of course, to the general equitable 
principles already stated.

There is a great conflict of authority on this point. The case 
of Parke v. Riley, 12 (ir. 09, 71 ; 3 E. & A. 215, has been cited and 
followed in Ontario as authority for the broad proposition that
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Where a vendor has made an agreement to sell anti a writ issues against 
his lands before conveyance, the writ does not hind the legal estate in his 
hands and a sale thereof by the sheriff under the writ passes nothing. Armour 
on Titles, 3rd ed., 179. Re. Trust* Carp, of Ontario and Him'timer, 2ti O.R., 
191; Lewie v. Timm, 11 O.R. 133.

The case of Parke v. Riley wa# decided on the following facts: 
A. entered into a parol agreement with R. for sale to him of 
certain land, received part of the price and gave R. i>ossessionof 
the premises. A. subsequently assigned by parol the balance 
of the price to S. to whom lie was indebted. R., after this assign­
ment, delivered to the sheriff an execution against the lands of A. 
anil became the purchaser at the sale by the sheriff. It was held 
that under these circumstances no interest in tlie land passed under 
the sheriff’s deed.

In any event, this case does not supjiort that part of the 
proposition above stated, “that the writ does not bind the legal 
estate in the hands of the vendor.” Baker, C.J., at p. 226, says:

If ;t conveyance bad Ikh-ii executed to It., without n mortgage given for 
the unpaid purchase-money, A. would still have had an equitable lien on the 
land for the amount, but, as the case stood, A. retained the legal estate 
subject to the equities arising out of the contract. That A. hail a beneficial 
interest is not questioned, and 1 cannot understand why the judgment credit or 
cannot sell the legal estate, ct to and with the benefit of the existing 
equities, and by becoming the purchaser entitle himself to the purehase- 
inoney to be paid by R. or to the land if R. does not complete the purchase

In Re Lewis v. Thorne, Boyd, expresses the opinion that 
executions against land coming in after the contract to sell cannot 
affect the devolution of title as between vendor and purchaser, 
on the authority of the dissenting judgment in Parke v. Riley. 
But in that case Ix?wis, the execution debtor, was only entitled to 
a share of the proceeds of certain lands which had been left to 
trustees by will on trust, to sell and distribute the proceeds among 
the children of the testatrix of whom the judgment debtor was 
one. The trustees contracted to sell the lands, and there were 
writs of fieri facias in the sheriff's hands against the lands of 
Lewis before the date of the contract. It was held that the share 
of the execution debtor in the proceeds of the sale was personal, 
and not real estate or an interest in lands, and that the execution 
against his lands could not affect the title as to form any obstacle 
to a conveyance by the trustees.

Re Trusts Cory, of Ontario and Roehmer only really decides 
that a judgment creditor of an insolvent deceased person has no

2
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right to execution under un ex parte order against the estate in 
the hands of the administrator. As 1 lie estate was insolvent, 
“the rights of judgment creditors in such a case are to be sought 
under an administration order so that all may share pari passu 
under H.S.O. eh. 110, sec. 33, and R.S.O. eh. 108, secs. 4 and 8," 
per Street, at p. 103.

The case of Parke v. Hi ley is referred to by Meredith, ( \P.,
in Rolnnson v. Moffatt, 37 O.L.R. 52, 31 D.L.R. 400, at ]>. 403, 
as follows:

On wlmt ground. or with what reason, ran it he urged |liât an execution 
creditor of the vendor cannot acquire any charge upon the land, though a 
purchaser from the vendor would acquire right and title? lie cannot, of 
course, acquire any higher right than his debtor had; hut why not that much? 
I have no manner of doubt that the execution creditor, assuming that his 
execution is valid, has such a right in the lands in question, but of course 
to be worked out in the regular way by sheriff’s sale of the judgment debtor's 
interest in the land. In a case in which the judgment debtor has no real 
interest in the legal estate in the land. as. for instance, if all the purchase- 
money had been paid, or validly assigned before the writ took effect, (In­
exécution could not stand substantially in the way of a conveyance to the 
purchaser free from encumbrance: and all this seems to me to he quite 
in accord with the judgment of the ( ’our! of Krror and Appeal of this Province 
in the case of Parte v. It He y, 3 E. & A. 21f>; whilst, if the views of the dissent­
ing Judge in that case could be accepted, the same result should follow now. 
even if it could not. as In- contended, I hen.

The fact, that, owing to prior equities, the sheriff’s deed might 
pass nothing, does not in any way militate against the opinion 
that the vendor’s interest may be sold under execution. If he 
has I teen fully paid, he is then a bare trustee, and there would be 
nothing for the execution to fasten on or for the sheriff to convey, 
but if he has not been fully paid and still has the legal title, 1 
can see no reason why his interest cannot be sold.

In the Alberta ease of AdanacOil Co. v. Stocks, 28 D.L.R. 215, 
Harvey, C.J., held that a vendor of land under mi agreement for 
sale by instalments, while retaining the legal interest has also 
a beneficial interest in the lands until the whole of the instalments 
are paid, and, under an execution against such lands filed in the 
Land Titles Office, tl c sheriff may sell such interest.

A recent Alberta case, Seay v. Summerville Hardware Co., 
33 D.L.R. 508, decides that a mere interest in lands
unsupported by any legal estate is not exigible under a writ of 
fieri facias. It also decided that “what remains to the vendor 
after an agreement for sale, is not an estate or interest,
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hut a right to money for the payment of which he has a lien 
upon the land, and as security for which he holds the legal estate ; 
in respect of which he is a trustee, subject to his own rights.” 
In view of the facts of the case, I respectfully submit that the 
dicta supjM>rting this second finding are purely obiter.

A contrary opinion to the decision in Adanac Oil Co. v. Stocks, 
supra, was expressed by two Judges of the Alberta Court, Stuart , J. 
and Walsh, J., in Traunweiser v. Johnson, 23 D.L.R. 70, and 
Merchants Hank v. Price, lfi D.L.R. 104, 7 A.L.R. 344.

The English cases do not, in my opinion, help very much, 
owing to the position of a judgment creditor under the Judgment 
Acts. The execution creditor, to whom the lands of the debtor 
have been delivered in execution under a writ of elegit, has a 
legal right of entry enforceable against the debtor by an action 
to recover possession or by actual entry, if entry is not opposed. 
As tenant by elegit, he has a chattel interest in the land which 
continues as a legal estate which he is entitled to hold until lu­
is fully paid out of the rents and profits. The writ does not provide 
for or conUmplate a sale, but the judgment creditor is entitled to 
apply by originating summons for an order for sale of the debtor's 
interest in the land. He also has a charge u))on the debtor’s 
interest in the land, subject to any incumbrance existing at the 
date of the creation of the charge by registration of the writ or 
order. 14 Hals., p. 07. Whitworth v. Ca again (1844), 3 Hare, 
416, 07 E.K. 444.

The Land Titles Act, sec. 118, as amended by eh. 10, sec. 17 
of the Statutes of 1912-13, reads as follows :

118. The sheriff or other duly qualified officer after the delivery to him 
of any execution or other writ then in force affecting land if a copy of such 
writ has not already been delivered or transmitted to the registrar shall on 
payment to him by the execution creditor named therein of fifty cents together 
with the amount of the registrar’s fees forthwith deliver or transmit by régis 
tered letter to the registrar a copy of the writ and of all indorsements thereon 
certified under his hand and seul of office, if any, together with such regis­
tration fee.

(2) Such writ shall bind and form a lien and charge on all the lands ut 
the execution debtor situate within the judicial district of the sheriff who 
delivers or transmits such copy as fully and effectually to all intents ami 
purposes us though the said lands were charged in writing by the execution 
debtor under his hand and seal from and only from the time of the receipt 
of a certified copy of the said writ by the registrar for the registration district 
in which such land is situated.



33 D.L.R.] Dominion Law Reports. I>79

(3) From and after the receipt by the registrar of such copy no certifi­
cate of title shall he granted and no transfer, mortgage, incumbrance, lease 
or other instrument executed by the execution debtor of such lain! shall 
be effectual except subject to the rights of the execution creditor under tin- 
writ while the same is legally in force.

(4) The registrar on granting a certificate of title and on registering any 
transfer, mortgage or other instrument executed by the execution debtor 
affecting such land shall by memorandum upon the certificate of title in the 
register and on the duplicate issued by him express that such certificate, 
transfer, mortgage or other instrument is subject to such rights.

(5) Every writ received by the registrar of any district at the expiration 
of two years from the date of the receipt thereof shall cease to bind or affect 
the land of the execution debtor in such district unless before the expiration 
of such period of two years a renewal of such writ is filed with the registrar 
in the same manner as the original is required to be filed with him.

These provisions, apart from the amendment, subsec. (2), 
were evidently originally intended to give execution creditors 
who file their executions priority over subsequent purchasers, 
mortgagees, etc., of land under the I .and Titles Act. Until the 
amendment of 1912-13 was made, the right of an execution 
creditor, even under a writ filed in the Land Titles Office, was 
subject to the general principle applied in Jdlett v. Wilkie, supra. 
The amendment gives a writ of execution which has been filed 
a further significance and effect, somcwliat analogous to those 
given to judgments by sec. 13 of the Judgnents Act, 1838. 
This amendment, as decided in Cnion Hank v. Lumsden Mi Hi up 
Co. (1915), 23 D.L.R. 4Ü0, 8 S.L.R. 203, gives a writ of execution 
against lands which has been filed in the proper Land Titles 
Office priority over prior equitable mortgages, liens, charges or 
incumbrances which are not registered or protected by caveat. 
Priority by registration under sec. 70 of the Land Titles Act 
is a very important element in this discussion. The priority given 
by tliat section cuts down very materially the general rule that 
the right of an execution creditor is subject to all prior charges, 
liens and equities.

In England, the charge created by sec. 13 of the Judgments 
Act, 1838, only gave the judgment creditor

Such and the same remedies in the Court of equity . . as he would be 
entitled to in case the person against whom such judgment had been so en­
tered up had power to charge the same hereditaments and had by writing 
under his hand agreed to charge the same with the amount of such judgment 
debt and interest thereon.

Accordingly, as 1 have already stated, the charge in England 
is upon the debtor’s interest in the land subject to existing in-
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cumbranees and subsequent transactions without notice. There, 
or until recently at least, there was no priority by registration.

Now, what rights has an execution creditor over subsequent 
instalments of purchase-money due under a prior agreement of 
sale?

A distinction should be drawn between the right to sell under 
the first heading, and a right to a charge under the second heading. 
I’nder the first heading there is, in my opinion, no interest or 
estate in the land such as that possessed by a tenant by elegit 
but only a bare right to sell. In such a case, in my opinion, 
the only way in which a creditor can get at unpaid purchase- 
money is by garnishee proceedings or equitable execution.

ruder the second heading, how can a mere “charge" affect a 
purchaser?

It was hehl in Forth v. Duke of Xorfolk, 4 Madd. <505 (50 E.K. 
791) that a purchaser after notice of a judgment against a vendor 
could not pay the purchase-money to him without being liable.

In Hr unton v. Seale, 14 L.J. Ch. 8, the purchaser under agree­
ment of sale paid a deposit, but did not pay the remainder of 
the purchase-money. Afterwards a creditor of the vendor 
obtained a judgment and sued out an elegit and brought eject­
ment against the purchaser who was in possession. The pur­
chaser filed a bill against the vendor and creditor praying for 
specific performance and injunction against the creditor. The 
injunction was granted. The question whether a judgment 
against the vendor after he has contracted to sell confers a lien 
upon the purchase-money, is the subject of much doubt according 
to the English authorities. Serjeant Hill’s opinion, cited in 
Forth v. Duke of Sorfolk, supra, seems to have been accepted 
in that case. But in a later case, Lodge v. Lyseley, 4 Sim. 70 
(58 E.K. 27), Shad well, V.C., said:

lie should not have given the opinion the learned sergeant had done 
for it appeared to him that from the time H. A. 8. entered into binding 
contracts to sell his estates to purchasers, he not having judgments against 
him at that time, the purchasers had a right to file a hill against him and 
have the legal estate conveyed.

Lewin, in the work already cited, at p. 1008, makes the fol­
lowing comment on this decision :

And it may be argued that if the vendor die after the contract but before 
the conveyance, the purchase-money would go to the executor; and that 
if the contract work a notional conversion of the land into money in respect
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of the vendor's representatives the same consequences ought to follow in 
resjH'ct of the vendor’s lent creditors.

In considering the English eases, it must always he borne in 
mind that registration under the Judgments Act, 1804, could not 
be made until the land was delivered in execution under a writ of 
elegit.

When the land is red by elegit on the return of the writ, the creditor 
was in legal possession of the land . . I need not go into the difference
between an actual writ of elegit and an order for a receiver because it was 
decided in Hatton v. Haywood, L.R. 1» Ch. 221>. that where there has lieen a 
receiver appointed under a judgment, that that is equivalent to and in law 
is, delivery of the land under lawful authority, just in the same way and to 
the same extent as if there had been an elegit, and the creditor had been in 
legal possession by virtue of the elegit. Ur /\>pc (lKN(i), 17 Q.li.I). 743, per 
Cotton, L.J., at p. 751.

I'ndcr the 1912-13 amendment in question, the execution 
creditor has a charge on the lands of the debtor to the same extent 
only as though llie lands were charged in writing by the execution 
debtor under his hand ami seal.

I do not think that it can be seriously argued that a mortgage 
or charge under our Act given pending an agreement for sale 
could, by itself, in any way affect or bind the purchase-money.

A mortgagee or ineumbraneee, after entry in case of default 
under sec. 93 (2) of the Land Titles Act, would be entitled to 
the rents, issues and profits and could thereby secure the purchase- 
money on notice to the purchaser.

Sec. 91 of the Land Titles Act enacts that
A mortgage or incumbrance under this Act shall have effect as security 

but shall not operate as a transfer of the land thereby charged. The mort­
gagee or chargee only has certain statutory rights against the land.

The reason for the decision in Hose v. Watson (1804), 10 Il.L.C. 
071 (11 E.It. 1187), where the mortgage was a mortgage deed, 
seems to me to apply a fortiori to a mere charge. Lord ('rail- 
worth, at p. 084, says:—

When a man mortgages his estate although there may be notice that 
there is such a mortgage, all |»ersons who are Indebted to the mortgagor 
in any way, in respect to that estate, must go on and deal with all contracts 
which have been entered into with the mortgagor, just us if no such mortgage 
had taken place, unless, indeed, the mortgagee having a right to interfere 
does interfere saying, “pay no longer." It is upon this principle that tenants 
are not only at lilterty to pay, but are bound to pay their rents to the mort­
gagor until the mortgagee interferes to stop them. Precisely the same prin­
ciple must apply to any other contract which exists Ijetween the mortgagor 
and third |>ersons. Until the mortgagee interferes, in consequence of his 
mortgage, to prevent contracts being carried on between the mortgagor

6
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and other persons, those persons must deni with the mortgagor just as if no 
mortgage had taken place.

The charge which is created by the filing of the copy of the 
writ is equivalent to an equitable mortgage. Sawyer-Massey 
Co. v. Waddell, 6 Terr. L.It. 45.

An equitable mortgagee has no legal right to receive rents and 
cannot obtain that right by giving notice to tenants. Ex p. 
Burrell, 3 M. & A. 440, 7 LJ. Bk. 14.

In order to obtain the rents he must take out equitable execu­
tion, e.g.t by having a receiver appointed. The rent follows the 
title to the property and the appointment of a receiver would 
give the rents to the equitable mortgagee. The same principle 
would apply to purchase-money, the right to which would pass 
with the legal estate to the receiver on notice to the purchaser.

An important fact in the case stated for Sergeant Hill’s opinion 
was that a judgment creditor had given notice of his judgment 
and in all probability would take out execution before the trustees 
parted with the purchase-money. If the lands of the debtor 
had been delivered in execution under a writ of elegit the creditor 
would, as shown al>ove, have a legal estate in the land ami would 
be entitled to the rents and profits and to the purchase-money 
on notice.

In view of the foregoing, 1 am of opinion that the charge* of 
the execution creditor created by the statute does not bind or 
form a lien upon the purchase-money.

The appeal should, therefore, be dismissed, and the registrar 
should be ordered to remove the execution in question from the 
respondent’s title.

Klwood and McKay, JJ., concurred.
Newlands, J.:—The effect of an execution when registered 

is set out in sec. 118 (2) of the Land Titles Act as amended by 
sec. 17, eh. 16 of the Acts of 1912-13.

If the land was charged in writing under the hand and seal 
of the execution debtor it would have no greater effect than if he 
had mortgaged them.

In Iiose v. Watson, 10 H.L. Cas. 672, where the question 
whether a purchaser under an agreement of sale could continue 
to make payments to the vendor after having notice of a subse­
quent mortgage on the same property, Lord (Tanworth, at p. 
684, said:—
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The only part of the ease which, I confers, did, for u short time, create 
a doubt in my mind, was with reference to the payments made after the 
mortgage. Hut I think that my noble and learned friend has put the question 
quite upon the proper footing. When a man mortgages his estate, although 
there may be notice that there is such a mortgage, all (icrsonB who are in­
debted to the mortgagor in any way, in respect to that estate, must go on and 
deal with all contracts which have been entered into with the mortgagor, 
just fis if no such mortgage had taken place; unless, indeed, the mortgagee 
having a right to interfere, does interfere, saying, "Hay no longer.” It is upon 
this principle that tenants are not only at liberty to pay, but are bourn! to 
pay their rents to the mortgagor until the mortgagee interferes to stop them 
Precisely the same principle must apply to any other contract which exists 
between the mortgagor and third persons. Until the mortgagee interferes, 
in consequence of his mortgage, to prevent contracts being carried on Ix-twoen 
the mortgagor and other iiersons, those persons must deal with the mortgagor 
just as if no mortgage had taken place.

Apart from the Land Titles Act what is the effect of the 
execution in this case? An execution may he issued against the 
lands of the person liable—r. 480. This execution requires the 
sheriff to make out of the lands of the execution debtor the amount 
named therein.

The question therefore arises whetlier, after selling his land 
by an agreement of sale, it is in law the land of the vendor so 
that it can be seized under an execution against lands.

In Raynor v. Preston, 18 Ch.D. 1, James, L.J., at p. 13,
says:—

I agree that it is not accurate to call the relation between the vendor 
and purchaser of an estate under a contract while the contract is in Jieri 
the relation of trustee ami cestui que trust. But that is because it is uncertain 
whether the contract will or w ill not be performed, and the character in which 
the parties stand to one another remains in suspense as long as the contract 
is in fieri. But when the contract is i>erformed by actual conveyance, or 
performed in everything but the mere formal act of sealing the engrossed 
deeds, then that, completion relates back to the contract, and it is thereby 
ascertained that the relation was throughout that of trustee and cestui que 
trust. That is to say, it is ascertained that while the legal estate was in the 
vendor, the beneficial or equitable interest was wholly in the purchaser. 
And that, in my opinion, is the correct definition of a trust estate.

In this ease the contract has been completed by payment 
and transfer. The vendor was therefore always a trustee of 
this land for the plaintiff, and in equity the plaintiff was the owner 
of the land.

As pointed out in Rose v. Watson, the plaintiff not only had 
the right, but it was his duty to continue making the payments 
on the agreement even after notice.

The only notice given plaintiff of the execution was by the
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filing of the same. This filing cannot be any more effective as a 
notice than the actual notice given in Rote v. Watson.

It therefore follows that the j)laintiff had the right to continue 
making his payments under the agreement of sale, that the com­
plet ion of these jMiyments gave him the whole lx*neficial interest 
in the land from the date the agreement was entered into, from 
which date it ceased to be the land of the execution debtor and 
to be liable for his debts. Therefore, the execution in question 
does not bind the lands of the plaintiff and it should be removed 
as a cloud on his title.

The appeal should be dismissed with costs. A/tjtealdismissed.

MACKINNON v CRAFTS, LEE & GALLINGER

.1 tlurtn Su/twine Court, A ppcltaie Division, Stuart, Heck, Walsh, and Ives. JJ.
January 25, 1917.

Landlord and tenant (§ II B- 10) -Covenant rvnninu with tub land 
Taxis Distress.

A lessee's covenant to pay all taxes on the demised premises, with a 
provision that in default the lessor may do so and recover by levy or 
distress by way of rent reserved, runs with the land.

[Spencer's case, I Smith’s !.. Cases, 12th ed., p. t>2: Vernon v. Smith, i> 
B. «V Aid. I applied.)

Appeal from the judgment of the Chief Justice dismissing 
action. Affirmed.

Griexbach & O'Connor, for appellant.
Emery, Newell, Ford, Bolton <t* Mount, for respondent.
The judgment of the Court was delivered by 
Beck, J.:—The only point which it is necessary for us to 

express an opinion on in this appeal—one from the Chief Justice 
dismissing the plaintiff’s action and allowing the counterclaim 
is whether a certain covenant by the original lessee is binding upon 
his assigns. The covenant in question is as follows:—

That he (the lessee) will pay all taxes, etc., which may be rated or levied 
in connection with the said demised premises . . provided that in default
of the lessens paying any such rates or taxes when the same fall due, the 
lessors may do so, and recover the amount thereof against the lessee (in ad­
dition to any other remedy they may have) by levy or distress by way of 
rent reserved;
and a general provision of the lease declares that the word “lessee" 
shall include the lessee’s executors, administrators and approved 
assigns.

A large amount of taxes fell in arrears during the tenure of the 
assigns (Benson, Crabbs & Foster, Ltd). The lessors paid these
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taxe;; and then distrained for the amount of them at the same 
time as they distrained for arrears of rent.

The liquidator claims in this particular action that this particu­
lar covenant was not binding upon the assigns so as to entitle the 
lessors to distrain upon the goods of the assigns.

In the effect of the words “by levy or distress by way of rent 
reserved” is to make the taxes an additional rent and not merely to 
provide the same remedy as in the case of rent, it cannot be ques­
tioned that the assignee of the lessee would be bound. My ]>er- 
sonal opinion is that these words merely provide the same remedy 
as in the case of rent, but we are all agreed that. assuming that they 
mean only this, the covenant in its entirety is one which runs 
with the land.
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The rule was laid down in Spencer’s case, 1 Smith’s I,, (’as., 
12th ed.. p. 02, that

Although the covenant he for him and his assigns, yet if the thing to 
he done he merely collateral to the land and doth not touch or concern the 
thing demoted in any sort, there the assignee shall not he charged. As if the 
lessee covenants for him and his assigns to Imild a house upon the land of 
the lessor which is no parcel of the demise or to pay any collateral sum to the 
lessor or to a stranger, it shall not hind the assignee, because it is merely 
collateral and in no manner touches or concerns the thing that was demised 
or that is assigned over.

It seems to be quite well acknowledged that a covenant to pay 
taxes imposed upon the demised premises is one running with the 
land. Set; (lower v. Postmaster-flencrai, 57 L.T. 527 ; Wix v. Hut­
son, [1899] 1 Q.R. 174, 24 Cyc. tit.. Landlord and Tenant, 920.

As to whether the other part of the covenant—the proviso 
runs with the land, it no doubt was well open to argument ; there is 
no decision that I know of directly in point ; the cases which apply 
the rule in Spencer's case, 1 Km. L. Cas., 12th ed., 02, or hold it 
inapplicable are not all consistent one with the other; so that to 
revert to the rule in Spencer's case, it is a question whether the 
lessor’s right of distress of the lessee's goods for taxes by way of 
rent reserved is an obligation of the original lessee which is merely 
collateral and in no manner touches or concerns the demised premises. 
Rest, J., in Vernon v. Smith, 5 R. & Aid. 1, 24 R.R. 257 (100 
E.K. 1099), says :—

The covenant here mentioned (i.e., a covenant that a lessor would, at 
the end of the term, grant another lease—a covenant, which in Silencer's case 
was held to run with the land) is not beneficial to the estate granted, in the 
strict sense of the words, because it has no effect until that estate is at an end,
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8. C. terms collateral covenants, which do not pass to the assignee, are meant such 
as are beneficial to the lessor, without regard to his continuing the owner oj
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; the estate. This principle will reconcile all the cases.
The payment of the taxes falling due from time to time upon 

the land demised is for the benefit of the owner for the time being; 
not of the lessor without regard to his continuing owner. It is of

Reck. J the utmost importance that the owner for the time being, by reason 
of his being owner, and the taxes therefore being a charge upon his 
estate, should have the right effectually to prevent his estate from 
being burdened with a charge which the assignee is bound to dis­
charge; and a covenant which provides such a remedy by means 
of distress upon such goods of the assignee as may chance to be 
upon the demised premises seems to me to be unquestionably 
one which comes within the rule in Spencer's case, interpreted 
according to the principle propounded by Best, J., which seems 
to be an entirely satisfactory one for reconciling the inconsistencies 
of the decisions.

In the result the appeal will be dismissed with costs.
A ppeal dismissed.

Q1IK. LOISELLE v CORP OF COUNTY OF TEMISCAMING.

C. R. Quthce Court of Review, Fortin, Guerin and Archer, JJ. February 29, 1910.

Municipal corporations (§ 11 C—50)—By-law—Notice op meeting— 
Repeal uy resolution.

A failure to serve notice of meeting upon a member of a municipal 
council invalidates a by-law passed thereat; such by-law cannot be re- 
Iwaled by a resolution.

St at (‘incut On March 10, 1915, the council of the County of Temiscaming 
adopted a by-law prohibiting the sale of intoxicating liquors and 
the granting of licenses for this purpose within the limits of the 
county. On April G, 1915, the plaintiffs, municipal electors of the 
county, contested before the Courts the legality of the by-law, 
but the defendant made default. It called a special meeting of 
the county council for May 5, following. The minute book of the 
meeting is as follows :—

The secretary-treasurer gave communication of the notice calling a 
meeting and it is ascertained to the satisfaction of all members present that 
the absent members of the council had been duly notified in due time by 
registered letter; the secretary-treasurer read the minutes which were unani­
mously approved on the proposition of O.F., seconded by J.P.

The prefect then read the legal opinion of counsel consulted regarding 
the prohibition by-law adopted on March 10. It was then moved by A.J.,
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seconded by O.F., that inasmuch as errors crept into by-law No. 17 adopted 
at the last meeting of the council on March 10 last prohibiting the sale of 
intoxicating liquors and the granting of licenses for this pur|>osc within the 
limits of the municipality of the county of Tcmiscaming, as a result of which 
suit was taken against the council, Is* it resolved that in order toe r
costs the sai«l by-law In; abrogate»I and and be of no effect as of this

The resolution is unanimously adopted and the by-law declared abro-

It. was then moved by N.H., seconded by J.D., that it Ik; enacted and 
resolved as a by-law of the council to be known as by-law No. 18 which is 
to read as follows: "The sale of intoxicating liquors and the issue of licenses 
for that pui'iMisc are, by the present by-law, prohibited within the limits of 
the C'-ounty of Teunscuming in virtue ami under the provisions of ch. IÔ of 
title IV. of the R.8.Q. MM)!»

The vote being taken on the prisent by-law, gave the following result:
The by-law is declared adopted by a majority of five votes.

Plaintiff then brought a new action to obtain the ami 
tin- proceedings of the council had on May a, 1915, including the 
resolution annulling tin* by-law of March 10 previous, and the 
new prohibition by-law, alleging various illegalities.

Defendant denied the contentions of plaintiffs and declared 
they had no interest in the suit and further declared its readiness 
to pay the costs of the first action.

The Superior Court for the District of Pontiac, Weir, .1., 
maintained the action on November 30, 1915. Defendant in­
scribed in review.

I{. Millar, for upj>ellait1 ; Devlin SU . Marie, for rescindent.
Fortin, J.: The by-law was annulled mainly on two grounds: 

firstly, liecause it does not appear that the Mayor of Amos, one of 
the members of the defendant corjioration, twas duly called to 
attend the special meeting held to abrogate the first by-law and 
to adopt, a new one; secondly, because the abrogation carried at 
this meeting was done by way of resolution, not by by-law.

As to the first ground, the defendant was unable to establish 
that the notice of meeting was sent to the Mayor of Amos whereas 
it was established that notices were sent to other members of the 
council, nor was this evidence read liefore the council itself lie- 
cause the minutes of meeting declared that it was ascertained 
to the satisfaction of all those present that the absent members 
were duly notified in due time by registered letter. Why the 
qualification “to the satisfaction of the members present” if the 
meeting had been in possession of the post office registration

4441
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receipts? Besides, the law requires the mention in the minutes 
that the notice of meeting was duly served on the absent members. 
This irregularity entails the nullity of all proceedings adopted 
at the meeting (art. 127 Old Municipal Code). Art. 1G of the 
Muncipal Code (which does not apply in this case as this is not a 
municipal matter), upon which appellant relies, cannot cover 
this nullity as it is expressly excepted by the very terms of this 
art. 1G. . . .

As to the abrogation by means of a resolution, I am also of 
the opinion that the defendant erred. It was acting in virtue 
of art . 1317 and following the K.S.Q. 1909. Now, all these articles 
mention by-laws only. The word “resolution” is not even 
mentioned either as regards the adoption or as regards the abro­
gation of a by-law. "Furthermore, art. 1321, sub-sec. 13, when 
speaking of the abrogation of a by-law voted upon by the rate­
payers states that the proper proceeding is by by-law. Art. 
1325 enacts a similar provision as regards the abrogation of a 
by-law which has been communicated to the collector of provincial 
revenue. Under the Municipal Code the same principle applies, 
and in art. 4G0 the law definitely states what are the cases where 
proceedings may be taken by means of a resolution.

Lequin v. Meigs (1872), 1G L.C.J. 153. This rule seems to 
be universally recognized in matters of corporation (Angell and 
Ames, No. 329; Dillon, Municipal Corporations, 4th ed., No. 
314).

Dillon on Municipal Cor [Mirations, 5th ed., sec. 571, says:—
It has been said that a resolution is an order of the council of a s|>ecial 

and temporary character, while an ordinance (or by-law No. 570) prescribes 
a permanent, rule of conduct, or government. This statement of the char- 
act eristics of resolutions and ordinances points out generally the proper 
province of these forms of municipal action. But in practical operation the 
distinction between a resolution and an ordinance de|Kind.s upon the formali­
ties attending the adoption of the res|>ective acts.

A resolution properly so called becomes, when not controlled by statute 
or charter, operative by mere adoption by the council, whilst an ordinance 
usually depends for its validity upon approval by municipal executive, 
followed, when required, by recording and publication.

Reference may also be had to llra/eroM#< Engine H'orA's Co. v. 
Palmerston (189G), 21 Can 8.C.H. 55G. I am of the opinion to

Appeal dismissed.



The statutory abolition of bar rooms, tin* business whereof formed 
the basin consideration when entering into a lease of a hotel does not 
amount to such total destruction of the subject-matter as will terminate 
the lease, on the principle that a contract is discharged when there is a 
total failure of the subject-matter contracted for; a proviso that the lease 
shall terminate upon the lessees failure to secure a liquor license does 
not extend throughout the whole term of the lease.

|Vancouver Hreiveriex v. liana. 2<i D.LH. Ô2 Can. S.C.It. 131; 
Taylor v. Cold mil, 3 IV A S. H2<i; A';#// v. Ilenry, |1903J 2 lx.lt. 740; 

, Suret man. |l!M)t»| 2 lx.lt. 740, referred to.|<!rini''lick v
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CHARRIER v McCREIGHT. ILTA.
Ubrrta Supreme Court. Appellate Division, Stuart, Heel;, Walsh ami h 

February t.i, 1917.

I.WDI.Oim AND TKNANT ( 6 II 1) 1 FltMI NATION OF
OF SI lUKCT-MATTKIt l.lyi oH I.K'KNSF

statementAppeal by plaintiff from the judgment of Harvey, C.J., 
dismissing an action that a lease and agreement were determined. 
Affirmed.

C. C. McCaul, lx.(for appellant.
U . /V. Payne, for res]Fondent.

The judgment of the Court was delivered by
Ives, .1.:—The appellants urge that, upon proper construction 

of the lease and agreement in question construed together and 
construed with the aid of extrinsic ;ts well as intrinsic evidence. 
1 heir rights are subject to determination upon the principle applied 
in t he cases of Taylor v. Caldwell, 3 B. A: S. 820 ( 122 E.H. 300), and 
Krcll v. Henry, 119031 2 K.B. 710. rather than upon the principle 
applied in (irimndick v. Sireeltnan, |1000] 2 K.B. 740, and followed 
by the Supreme Court of Canada in Vancouver Breweries v. Dana, 
26 D.L.R. 00/f, 52 Can. S.C.R. 134.

In the case of Taylor v. Caldwell, the plaintiff obtained from 
the defendant under an agreement in writing a license to use 
certain premises of public entertainment, viz.: Surrey Cardens 
and Music Hall upon 4 certain dates named “for the purpose of 
giving a series of 4 grand concerts and dry ami night fetes at the 
said Gardens and Hall on those days respectively.” Before 
the first day arrived the Music Hall had been destroyed by fire, 
and the plaintiff brought the action to recover loss occasioned 
by defendants’ breach to furnish the use of the premises. Black­
burn, J., delivering the judgment of the Court, in part says :—

There seems no that where there is a positive contract to do a
thing, not in itself unlawful, the contractor must perform it or pay damages 
for not doing it, although in consequence of unforeseen accidents, the per­
formance of his contract has become unexpectedly burthensome or even

41—33 i>.i .it.
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impossible. But this rule is only applicable when the contract is positive 
and absolute and not subject to any condition either express or implied; 
and there are authorities which, us we think, establish the principle that 
where from the nature of the contract it appears that the parties must from 
the lieginning have known that it could not be fulfilled unless when the 
time for the fulfillment of the contract arrived some particular s|>ccificd thing 
continued to exist, so that when entering into the contract, they must have 
contemplated such continuing existence as the foundation of what was to 
be done; there in the absence of any expressed or implied warranty that the 
thing shall exist the contract is not to be construed as a positive contract 
but as subject to an implied condition that the parties shal' Ik- excused in 
case before breach, ]>erforinance becomes impossible from the perishing of 
the thing without default of the contractor.
And the Judge govs on to point out that the object of the agree­
ment was expressed therein, that its foundation was that the Music 
Hall should In- in existence when the day of entertainment arrived 
and impliedly if not in existence then the contractor should be 
discharged from his obligation.

In the case of Krell v. Henry, [1903] 2 K.13. 740, the same 
principle was applied on the following facts. It had been an­
nounced that the coronation processions would take place in 
London on June 20 and 27, and would pass along Pall Mall.

The plaintiff owned apartments on this street, the windows of 
which afforded an excellent view of anything taking place there. 
On June 17, the defendant noticed an announcement in plaintiff’s 
windows to the effect that windows to view the coronation were 
to be let. He interviewed the housekeeper on the subject, when 
it was pointed out to him what a good view of the processions 
could be obtained from the premises and he eventually agreed 
with the housekeeper to take the suite for the 2 days (not nights) 
in question for a sum of £75.

He paid a deposit of £25. The processions did not take 
place and he refused to pay the balance. On these facts it was 
held that the contract was a license to use the rooms for a particu­
lar purpose, that is to view the coronation processions, and, im­
pliedly, subject to the condition that if no processions took place, 
the promisor would be absolved.

In these two cases it would appear that the principle is appli­
cable only where there is a total failure of the subject-matter 
contracted for or where during the currency of the contract tin- 
subject-matter becomes entirely exhausted.

In the cases of lie Shipton, Anderson A Co., and Harrison



33 D.L.R.I Dominion Law Reports. 691

Hr os. iV Co., [1915] 3 K.B. 676, and Berthoud v. Schweder A Co.,31 
T.L.R. 404. vited by the appellants, there had been total destruc­
tion in the former and subsequent exhaustion in the latter of the 
subject-matter of the contract, hence the application of the 
principle of an implied condition in the positive contract.

There would seem to be no good authority pronounced in 
any of the Knglish or American Courts for an extension of the 
principle to a condition short of the entire destruction of the 
subject-matter of the contract or its subsequent exhaustion 
during the term. Reduction in quantity or quality is not suffi­
cient .

Certainly that is the rule when applied to leases as is clearly 
laid down in (rowan v. Christie, L.R. 2 Sc. App. 273. In that 
case a lease of minerals was under consideration. Referring to 
the principle of the Roman law that there is a warranty implied 
or expressed of possession of a subject capable of producing the 
contemplated fruits. Ixird Selborne, L.C., says. p. 276:—

Now in one point of view such a doctrine may be and I venture to say 
is perfectly intelligible and perfectly reasonable. When there is that which 
in the language of the law of this country would be called a total failure of 
consideration -when the landlord has not the thing to let which he purports 
to let and which is the consideration for the rent it is perfectly reasonable 
that the whole lease should fail ah initio and be subject to reduction. Nor 
is it a very wide extension of that principle to say that if a landlord warrants 
a continuation of the subject-matter for a certain number of years, a total 
failure of the subject-matter before that number of years has elapsed shall 
involve a reduction or termination of the contract at the time of that failure 
and thenceforward. Those views are perfectly intelligible. But they all 
resolve themselves into either the original non-existence or the subsequent 
exhaustion or failure of the subject-matter . . Lord ,St air . . goes 
further (than the Roman text) . . and as it seems to me lays down the
true principle in the most unequivocal terms. He says that there is a peril 
or risk undertaken by the lessee, that he is at the risk of the quantity ami 
the value of the subject-matter, but he is not at the risk of the being or 
existence of it.

Lord ( 'helmsford entirely agrees with the Lord Chancellor 
and says further:—

Where there is a total destruction or exhaustion of the subject-matter 
of a lease, there the lessee is entitled to abandon it. But I am not aware 
that where it is a case of sterility merely, the tenant has any such right.

Now, upon reading the eases of Grimsdick v. Sweetman, [1909] 
2 K.B. 740, and Vancouver Breweries v. Dana, 26 I).L.R. 665, it 
is clear that the principle laid down in Gouan v. Christie, supra, 
was applied. In neither case was there a “total destruction or

ALTA.

S. ('.

( MAHRIKH

McVkeioht

Ives, J.



692 Dominion Law Reports. |33 D.LÜ.

ALTA.

8. C.

Charrieh

McCreioht.

Ivee,J.

exhaustion of the subject-matter” of the demise hut only a case 
of “sterility” or reduced value. In the case of Vancouver Brew­
eries v. Dana, the Chief Justice very shortly says, p. 665:—

I am of the opinion that the judgment below should lie confirmed on the 
very short ground that the land and house, and not the license, were the 
subject-matter of the lease, and the right of the tenant to occupy the house 
for any other purpose continued after the cancellation of the license.

In the case at bar there is a demise of five adjoining lots of 
land and thereon was a large hotel building and there was a side 
of the furniture and chattels furnishing the building and necessary 
in the conduct of the hotel business. The whole was acquired 
as a going concern. An incident of the business and possibly 
the most lucrative end of it was that done in the bar which occu­
pied a comparatively small portion of the building. If we admit 
that the bar trade done under the authority of the license was 
by much the most lucrative part of the hotel business and that 
without it the lease and agreement would not have been entered 
into by the plaintiffs, can we say in the face of (Iowan v. Christie, 
supra, and the other authorities that, when the hew Liquor Act 
abolished all bars, the entire subject-matter of the lease and the 
agreement was destroyed or exhausted. The plaintiffs while 
conducting the bar business were also using the demised prem­
ises for the sale of cigars, soft drinks, meals and the letting of 
lodgings. Nothing has occurred to stop that part of the busi­
ness. Is not the abolition of the bar by statute a risk that Ixml 
Stair says must be undetaken by the lessee, i.e., the risk as to 
quantity and value of the subject-matter of the lease? This 
would seem to me to be a case not of total destruction of the sub­
ject-matter but as Lord Chelmsford puts it a case of sterility.

The appellants urge that upon the evidence, extrinsic and 
intrinsic, there was an implied condition that if the license 
end of the business came to an end the lease came to an end, 
that a proper construction of the documents makes it a condition 
of the lease at least impliedly that the premises must be con­
tinued as licensed premises ; and so brings the facts within the 
dicta of Duff, J., in Vancouver Breweries v. Dana, supra, but, 
even if ° go so far, I have been unable to find any authority 
which would warrant the extension of the principle as contended 
for; and we don't know what Duff, J.’s, ultimate conclusions 
would be in such circumstances. But as Anglin, J., points out
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it was easy to have expressed that intention if existent anil quite 
as obviously a necessary thing to have expressed as was the possi­
bility of destruction by fire and what was to liap|>eii in tliat event, 
and he continues:—

The express provision for the contingency of destruction by fire ami 
absence of a like provision relative to the contingency of loss of license, si-enis 
to exclude the possibility of finding in the instrument any implied condition 
such as contended for.

Finally it is contended hv the plaintiffs that the proper con­
struction of these provisions in the lease that the lessees “agree 
to maintain and protect the license upon the said premises” and 
in the agreement

That this lease and the term hereby granted is conditional upon the 
lessees receiving a retail license to sell spirituous liquors upon the said prem­
ises and in the event of the lessees failing to secure said license then the 
lease and the term hereby granted shall terminate.

Under the then existing state of the law the license existing at 
the date of the lease—March 29—would expire on June 30, follow­
ing. The plaintiffs would require to apply for a new license and 
their application would have to he in the hands of the Attorney- 
(ieneral on or Itefore April 1, hut meantime, between the date of a 
transfer, as in this case and the expiration of the license trans­
ferred, the transferee was -entitled to do business under the exist­
ing license for 00 days and might continue for a further period 
with the Attorney-General’s consent.

Thus the plaintiffs on March 20 commenced business under 
defendant’s license transferred to them, and would so continue 
until their application for license in their own name would be 
dealt with in May following ami if recommended by the commis­
sioners they would, on July 1 following, continue doing business 
under their own license, and thereafter would apply for a renewal 
of their license in each succeeding April. I use the word 
renewal advisedly because the Act apparently contemplates 
succeeding applications covering the same premises by the same 
licensee as renewals. See sec. 34 Liquor License Ordinance. 
Hence the reason for the provision in the agreement to the end 
that if the purchasers (the plaintiffs) do not receive a license the 
agreement is to become void but the purchasers are to reassign 
the license transferred to them and account for the period of their 
lM>ssession of the premises, the period of possession contemplated 
being that during which the plaintiffs would operate under trans-
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the provisions recited in the least1 and the agreement to cover the 
annual renewal of the plaintiff's license throughout the term of 
the lease.

I think the appeal should he dismissed with costs.
Appeal dismissed.

QUEBEC BANK v MILDING

Saskatchewan Suitreme Court, Sir Fred*nek lluultntn, C.J., Lotuont and 
Klu'ood, JJ. March 10, 1917.

1 Mortuace (1 VI K—90) —Volunteers and Reservists Relief Act 
“Interested in iiis own hiuht ah moktuauoh.”

A volunteer hits a bond fidt interest “in his own right." in the lain! 
eovereil by u mortgage made by him as personal representative, out of 
which he was entitled to a distributive share, within the meaning of 
the Volunteers and Reservists Relief Ant (Sask. 1910, eh. 7, see. 2), and 
is therefore entitled to protection from sale under the mortgage by 
virtue of the provisions in that Act.

2. Appearance (| 1—2) — Mortuaue foreclosure — Application for

An appearance to the writ of summons is not a pre-requisite to the 
defendant's right to apply for relief against the confirmation of a mort­
gage sale.

Statement. Appeal by plaintiff bank from a judgment setting aside the 
confirmation of a mortgage sale. Affirmed.

' C. M. Johnston, for appellant ; P. //. Gordon, for respondent.

Klwood, J.

The judgment of the Court was delivered by
El wood, J.:—On the argument before us a number of pre­

liminary objections were taken by the appellant. The first 
one, namely, that the application made to the local master at 
Swift Current was an ex parte one, was abandoned. The 
second one was that the defendant not having apjiearcd to the 
writ of summons has no status to appeal.

The defendant, however, is not defending the action and never 
intended defending the action. His applicat ion is on t wo grounds 
the first, that a payment having been made to the sheriff after 
the order nisi was granted, there should have been a new period 
fixed for redemption, and this not having been done the sale should 
not have been held, and, secondly, that he is entitled to the pro­
tection of the Volunteers and Reservists Relief Act, being ch. 7
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of the Saskatchewan statutes of 1916; and that, therefore, a sale 
should not have taken place. 1 am of opinion that there was no 
necessity for entering an appearance under these circumstances.

The third objection was that no further material should have 
been allowed to be read on the application to the Judge in 
( ’liambers.

The only manner in which the two objections could be brought 
to the attention of the Judge in < chambers was by reading material. 
The res)M>ndent had no actual notice of the application to confirm 
the sale, the notice of motion of that at ion was served
simply by }>osting in the office of the local registrar, and there is at 
least strong evidence that, until after the sale was made and 
confirmed, tin* respondent believed that the sale was not going to 
take place, and it was only after the actual confirmation that he 
became aware of the sale, and of course the only way in which he 
could have the matter opened up was by reading the material 
which he brought before the Judge in Chambers.

In my opinion effect cannot either be given to the contention 
that the Judge in Chambers should have referred the whole matter 
back to the Local Master for reconsideration. He could have so 
referred it, if he had so desired: but he* was not bound to.

In view of the conclusion that I have come to on the ques- 
tion of the effect of the Volunteers and Reservists Relief Act, it 
is not necessary that I should express any opinion on the conten­
tion that the payment to the sheriff, under the particular circum­
stances of this case, had the effect of extending the time for re­
demption. Secs. 2 and 11 of the Volunteers and Reservists Relief 
Act are as follows :—

2. This Act is passed only for the protection of the pro|ierty and interests 
held bond fide in their own right hv persons who have joined or who may at 
any time hereafter join as volunteers the forces raised by the Government 
of Canada on account of the war now existing, or who have left or who may 
at any time hereafter leave Canada to join the British, French, Belgian. 
Russian, Italian or Serbian armies or the army of any other power which 
may hereafter become an ally of Great Britain for the pur|>oscs of this war, 
either as volunteers or reservists, and its provisions shall apply to such persons 
exclusively; and whenever land or other pro|w*rty is referred to herein, the 
same shall mean only the land or property of such a volunteer or reservist, 
or in which such a volunteer or reservist is interested bond fide, and in his own 
right as purchaser, mortgagor or incumbrancer, caveator, or as the ease may be.

3. Notwithstanding any provision in any agreement for sale of land, or 
in any I>ond. mortgage or other lien or incumbrance affecting land, made by a 
volunteer or reservist, or the obligations of which have lieen assumed by
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SASK. or have devolved uj»on a volunteer or reservist, either before or after the
H. <’. date when this Act conics into force, no action or other proceeding, judicial 

or extra-judicial, for cancellation, sale or foreclosure or upon a personal

IUnk
covenant contained in any such instrument shall be had or taken during the 
continuance of the present war or until th-* expiration of six months after the

MlLDINü.
conclusion thereof.

The mortgage in question in this case was made by the de-
Elwood,J. fendant as personal representative of the estate of Aaron Milding, 

deceased. The evidence shews that the defendant is one of the 
next of kin of the deceased, and, as such, is entitled to a one- 
fourth share in the estate1, and that, after payment of all debts of 
the estate, there will be a considerable balance to be distributee! 
among the beneficiaries.

If sec. 3 of the above1 Act were* standing alone, it seems to me 
that there coulel be no doubt that the plaint iff woulel be prevented 
from proceeding with the sale, beeause the mortgage in question 
was made b1. •» volunteer. In another matter which came before 
me, I expre d the opinion that sec. 3 must lie considered in con­
junction with sec. 2 above. I am, however, e>f the opinion that 
see. 2 does not in this case prevent the Act from applying, because 
I am of the opinion that the volunteer is interested bond Jidc in 
his own right in the lanel covered by the meirtgage. 1 take- the 
worels “in his own right” to be intended to distinguish land so 
held from land which is held by him solely as trustee for some 
person else, and, in which latter case, he has no personal interest.

Having come to this conclusion, then, in my opinion, the Judge 
in Chambers was correct in holding that the Act protected tin- 
land from sale, and in holding that the order confirming tin- 
sale should be set aside.

The appeal, therefore, in my opinion, should be dismissed with 
costs. Appeal dismissed.

ALTA.

8.C.
QUEBEC BANK v. GREENLEES

Alberta Supreme Court, Ap/x Hate Division, Stuart, Deck, Walsh and Ives.
Fetrruary 23. 1917.

Vendor and purchaser (| III—35)—Assignment—Purchaser’s fqcitiks 
—Rescission—Lien.

The assignee of an agreement for the sale of land takes it subject t<> 
the purchaser's equities, ineluding his right to rewind the contract for 
fraud ; lie is bound to make restitution of the money received by him 
under such contract, and the purchaser is entitled to a lien therefor.

Statement. Appeal by plaintiff from the judgment of Harvey, C.J., 32 

D.L.R. 282, dismissing an action by an assignee for payments 
under an agreement of sale. Affirmed.
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The judgment of the Court was delivered by (*
Walsh, J. The phiintiff is the assignee from the vendors (^vebe< 

of an agreement for the sale to the defendants of certain lands.
The purchase price was $16.000 payable as follows: $4,667 on the (J**knlee*. 
execution of the agreement, $6,667 on February 24, 1914, and Wa»i»h,j.
$5,666 on February 24, 1915, the deferred payments carrying 
interest at 7 per cent. The cash payment was made to the ven­
dors, a partnership carrying on business under the name of the 
F. M. ( lint her land Co. Before the first of the deferred pay­
ments fell due the agreement >xns assigned to the plaintiff by 
assignment in writing absolute in form. The instalment payable 
on February 24, 1914, with interest, was paid by the defendants, 
and interest on the balance of $5.000 was paid to June 14. 1915, 
but no part of this instalment or of the interest thereon since the 
last mentioned date had Iwen paid. This action was brought to 
recover this sum of $5,006 with interest from the date to which it 
has been so paid.

The defendants as a defence to the action set up various 
misrepresentations ami acts of misconduct on the part rtf the 
vendors, ami by counterclaim to which they have made the 
vendors and the plaintiff parties ‘ * they ask for rescission
of the contract u)>on this ground, and repayment of the moneys 
paid by them under it. The Chief Justice who tried the case 
found it necessary to consider but one of the several misrepre­
sentations or acts of misconduct complained of by the defendants, 
and finding that one established and sufficient for the purpose gave 
effect to it by dismissing the plaintiff’s action, and decreeing the 
rescission of the contract, and the repayment of the sums paid 
under it. The facts upon which lie reached this conclusion may 
shortly be stated as follows: “The defendants live in Scotland 
and the vendors were real estate agents carrying on business in 
Medicine Hat near which the property lies. The defendants had 
made, through the vendors as their agents, an investment in 
Medicine Hat real estate which tumed out very profitably for 
them. When it was disposed of they, at the vendors’ solicita­
tion, decided to (‘liter into this agreement which was for the pur­
chase of 160 acres at $100 per acre. They knew absolutely noth-
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ing of this hind except what the vendors told them of it and they 
described it and its money-making i>o !bilities in glowing terms. 
They thought and had reason to think from the character of the 
relations that had grown up l>etween them and the nature of their 
communications with resjiect to this property, all of which were 
by letter, that the vendor» in recommending this property to them 
were doing it as their trusted agents whose only solicitude was 
for the welfare* of their clients. It is tria* that the names of those 
agents appeared as vendors in the formal contract of sale, but their 
idea was that this was, as the Chief Justice puts it, “merely a 
matter of convenience due to the* (lint her I .and Co. jn-rhaps 
having taken the* property in its own name while waiting to hear 
from them.” Ami so influenced by their recommendation ami 
having implicit confidence not only in the integrity but in the 
disinterestedness of their agents they agreed to buy the* property. 
The fact is, however, that these* agents owneel the land which they 
thus sold to their principals, having bought it a month earlier at 
840 an acre.

Instead therefore of being inspired by the high-mineied and 
disinterest eel motives with which the defendants credit eel them in 
advising them into the purchase of this property they were 
prompted by the sordid desire to make a tremendous profit for 
themselves out of it.

It is unnecessary to discuss the facts of the case in any greater 
detail. The Chief Justice made a careful review of them in his 
reasons for judgment and reached the conclusion that all of the 
defendant's contentions with respect to them are well established 
by the evidence and in that conclusion I thoroughly agree.

Neither does it seem necessary to discuss at any length 
the law relating to this aspect of the case. It is too late in tin- 
day for vendors having such relations as these men had with the 
defendants to In* able to successfully contend that the latter are 
bound by such a contract as this when absolutely no disclosure of 
their personal interest in the subject-matter of it was made to 
them. It is idle to discuss what the defendants’ attitude towards 
the pro]>osition which eventuated in this contract might have been 
had they known that the men upon whose opinion of the property 
they acted in entering into it were in fact the owners of it, for no 
one can say with certainty what it would have been. They wen- 
entitled to know that fact ami it was not told to them and so
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they are entitled to l>e relieved of the obligation that they entered 
into in ignorance of it. It is argued that the defendants after 
learning the truth affirmed the contract, hut the evidence does not 
support this contention. It is true that their suspicions were 
aroused some time l>efore they made their last payment under the 
contract, hut full and exact knowledge of all of which they now 
complain only came to them after the commencement of this 
action and the facts thus learned were at once made the basis 
of their defence and counterclaim. It is also ^in­
asmuch as after learning of the falsity of one of the representa­
tions of which they complain, namely, the distance of this property 
from Medicine Hat, they affirmed the contract, it is impossible 
for them to repudiate it now upon the ground with which I have 
dealt. I think that this contention must fail too. The mis­
representation which they condoned was quite separate and dis­
tinct from the misconduct ujion which the judgment in their 
favour rests. I think that it was quite open to them to waive that 
misrepresentation without thereby precluding themselves from 
setting up against their contract any subsequently discovered 
facts relating to other misrepresentations or acts of misconduct 
on the part of their vendors.

If the vendors were the plaintiffs in this action I think that 
they could not succeed. The present plaintiff’s rights are no 
higher than theirs for it took the agreement subject to the equities 
and that means in the facts of this case subject to the purchaser's 
right to be relieved from it for the cause here shewn. ( oncurring 
fully as I do with the view that the Chief Justice took both of the 
facts and the law I think that his judgment dismissing the plain­
tiff's action and rescinding the agreement must stand. It follows 
from this that his judgment directing the re-payment by the 
vendors of the money paid directly to them under this agreement 
must also stand.

An argument was made before us on behalf of the Quebec 
Bank, defendant by counterclaim, which it was stated was not 
presented to the Chief Justice. It was said in the first place 
that there is nothing in the evidence to shew that any part of the 
money for which judgment has gone against it was paid to or 
received by it and that seems to be so. There was no need, 
however, in view of the pleadings, to prove that. Par. 5 of the 
statement of claim alleges in express terms that payment was made
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by tilt* defendant to the plaintiff of tlie instalment of principal and 
of the interest which it has Ih*oii adjudged liable to repay to them. 
Further, the counterclaim expressly alleges the payment of these 
sums to the plaintiff and there is no denial of it in the defence 
to it. So that there is in the pleadings so clear an admission of the 
payment of this money to the bank as to make entirely unneces­
sary the proof of that fact in evidence. The principal contention 
on behalf of the bank, however, is that there is no liability on its 
part to rejwiy this money to the defendants. The assignment to 
it of this contract is on its face made for the expressed eonsider- 
tion of a past due indebtedness of $5,()()(). An agreement of even 
date lietween the vendors and the bank shews that this assignment 
was made as collateral security for the due payment of this in­
debtedness. There is nothing in the evidence outside of the corres- 
pondence to shew how the money which the plaintiff received 
under this contract reached it. The plaintiff's solicitors notified 
the defendants by letter of the assignment of the contract to it 
shortly after it was made and instructed them to remit to the 
plaintiff’s branch at Medicine Hat the instalments of principal 
and interest due under it on February 24, 1914. The remittance 
of this amount was under cover of a letter from the defendant 
( Ireenlees to the vendors which does not shew how it was made, 
but states “we note it is to be made payable to the Quebec Bank 
of your city.” The subsequent payment of interest was also 
remitted to the vendors and it is equally silent as to the method of 
payment but a red ink notation on it evidently made by one of the 
vendors shews that it was made by defendant by draft payable 
to the order of the plaintiff. The plaintiff's contention is that 
this money was paid to it not by the defendants but by the (lint her 
Company, and as there was no contract between it ami the de­
fendants they are not entitled to recover it from the plaintiff.

1 think that it is clearly established not only by the admis­
sions in the pleadings to which reference has already l>ecn made 
but as a fair inference from the correspondence that the money 
which the plaintiff received under this contract was paid directly 
by the defendants to it, the (linther Company being but the 
medium through which payment was made. It was paid in par­
tial discharge of a liability which the defendants then thought 
they were under to the plaintiff by reason of this contract and its 
assignment to the plaint iff. The plaintiff then was, by virtue of it s
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assignment and the notice of it given to the defendants, the party 
entitled to receive the money payable under the contract and the 
only party to whom payment of it could safely be made. With 1 he 
falling of the contract the defendants' right to restitution of the 
money paid under it cannot In- denied and their claim is for money 
had and received. It must be I should say against the paity to 
whom it was proj>erly paid by them in discharge pro tanto of their 
liability under the contract. The plaintiff is the parly who has 
had and received this money of the defendantsand by whom here- 
fore rejmyment of it must In* made. Mr. Clarke cited to us 
Trowern v. Dominion Permanent Loan Co., a synopsis of the judg­
ment in which case appears in 10 O.W.N. p. 320. The reasons 
for that judgment are not stated with sufficient fullness to enable 
me to say to what extent they are applicable to the facts of this 
case or to convince me that the view of the plaintiff's liability 
which 1 have expressed is wrong.

It was admitted by Mr. Blanchard on the argument that the 
formal judgment against the plaintiff on the defendants’ counter­
claim was by mistake entered for too large a sum. It will be re­
duced to $6,666.24 with interest on $6,141.64 from February 24, 
1914, and on $524.60 from September 9, 1915.

Mr. Blancluird for the defendants asked us for something 
which he overlooked at the trial, namely, a declaration of the 
defendants' right to a lien on the lands for the amounts paid by 
them under this contract. The registered title to the land is in 
the personal representative of the party from whom the (linther 
I .and Co. bought it but there was filed as an exhibit on the trial 
a transfer of it from him to the Quebec Bank fit for registration 
together with his duplicate certificate of title. Mr. Clarke con­
tends that the defendants are not entitled as against the plaintiff 
to a lien for the money paid by them to their vendors the (linther 
land Co., but I think that they are. The plaintiff's title to this 
land obviously rests upon the Ginther Company’s title. The 
transfer is made to it in performance of the registered owner’s 
contract to sell it to the Ginther land Co. It is the nominee of 
the Ginther Company for the purpose of taking title to the land 
and making title in it to the defendants on completion of their 
contract. It has, in my opinion, no greater right to protection 
against the defendants' lien than the Ginther Company would
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have liad if the transfer liad been taken to it and as against the 
Ginther Company the defendants’ right to a lien is absolute. I 
think that the defendants are entitled to the declaration asked 
for, and judgment for it will go accordingly.

With the correction of the amount of the defendants' judgment 
against the plaintiff above indicated the appeal should be dismissed 
with costs. As no costs were occasioned by the stating of the 
incorrect amount of the defendants’ claim against the plaintiff in 
the final judgment for it was promptly admitted by Mr. Blan­
chard, when drawn to his attention, his right to full costs of the 
appeal is not affected by it. Appeal dismissed.

ALTA. RE* v. MURRAY and MAHONEY.
^ /. Alberta Supreme Court, .1 p/tellatf Division, Srott, Stuart, Bertrand Walsh. J.l .

November S, 1916.

1. JvitY (|l D -40)—Supplying with reasonable refreshment —
Criminal trial.

Leave to appeal in a criminal case will not Is- granted on the ground 
that the jurors were kept eight hours without food in contravention 
of Code see. 040 which directs that they In* allowed “reasonable refresh­
ment,” unless prejudice to the accused is shown; nor can prejudice to tlu­
née used Ik* assumed from that delay where the jury continued their délib­
érât ions for an hour after refreshments were provided.

2. Kvidence (§ XI V—S90)—Identification of person i«y voice.
Kvidence of the identity of the accused as the |x‘rsnn who assaulted 

the complainant may by given by the latter's identification of the voice 
of the accused when taken into custody as lieing the voice of the man 
who 8|M»ke when tlu* assault took place and whom he could not other 
wise identify.

3. Indictment (§ III—65)—Joinder of persons accused—Duty or Crown
PROSECUTOR AS TO SEPARATE TRIAL.

When the débitions taken Ix-fore the committing magistrate disclose 
the fact that on the preliminary enquiry evidence had been given of 
statements made by each of the accused in the absence of the other, 
which tended to implicate the one Lut not the other, and which might 
work an injustice to such other if intnxluced at a joint trial, the prosecut­
ing counsel desiring to use such statements in evidence when the trial 
shall take place should see to it either that separate indictments an 
laid against the two accused or that an -pplication to the trial Judge for a 
separate trial is not op|xwcd by the pre vention. (Per Beck, J.)

4. Appeal (6X1 721) —Criminal case—Motion for leave to appeal —
Trial judge stating grounds for refusing a reserved case.

Where a Judge refuses to reserve a case ii would be expedient that he 
give his reasons for refusal, and in doing so vilify the facts sufficiently 
to shew the Court whether the question of law has a foundation in fact. 
In default of the trial fudge doing this, a proper course for the Court of 
Ap|x'nl to take on a motion for leave to ap|x-al would be to request him to 
do so for the pur|x>se of informing the Court of \ppeal sufficiently to 
enable it to decide whether or not the trial Judge . hould lx* directed to 
reserve the question. (Per Beck, J.)

Statement Motion on behalf of defendants Murray and Mahoney for 
leave to appeal upon questions as to which the trial Judge hail
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refused to reserve a ease. For the decision of the Apj>ellate 
Division upon the questions which had been reserved, see H. v. 
Murray (No. 1), 28 D.L.IL 372, 25 Can. Cr. Cas. 214, 9 A.L.R. 
319.

./. McK. Cameron, for appellant.
//. //. Carlee, K.C., for Crown.

Reck, .1.: —This is a case in which there was a case reserved 
by Hyndinan, .1.. on a point upon which we have already given 
our decision (see 28 D.L.IL 372. 25 Can. Cr. Cas. 214, 9 A.L.R. 
319). It is now before us on an adjourned hearing of a motion 
for leave to appeal from the refusal of Hyndman, J., to reserve 
the following questions:

2. Was the refusal to supply refreshments to the jury, under 
the circumstances alleged, a contravention of sec. 940 of the 
Criminal Code, and if so, does it invalidate the verdict or entitle 
the accused to a new trial?

3. Was the evidence of Grant re the identity of the accused 
admissible; if so, should 1 have instructed the* jury to consider 
it with caution, or did I give the jury proper and sufficient in­
structions in reference to it?

4. Should I have instructed the jury that any statements
made by one prisoner, not in the presence of the other, were not 
to 1m‘ considered as evidence against the prisoner not present 
m" * statements were made, or were my instructions suffi­
cient?

5. Should I have instructed the jury that the acts and conduct 
of each prisoner was not evidence except against himself, and that 
they should consider tin* case hum le out separately against each 
defendant, or were my instructions sufficient?

0. Should I have instructed the jury that they were entitled 
to acquit one prisoner and convict the other?
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7. Should i have instructed the jury as to what in law an 
accomplice was so that they could decide whether or not witness 
R. J. Bolt was an accomplice with the prisoners, and, further, 
that if they found he was an accomplice, they should not have 
convicted on his evidence alone without corroboration, or were 
my instructions sufficient?

8. Should I have instructed the jury that as against Murray 
there was no corroboration of the testimony of R. J. Bolt in

33
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any imrticular implicating Murray, or wen* my instructions 
sufficient?

9. Did I sufficiently instruct the jury as to their duty in 
weighing and applying the different parts of the evidence against 
the prisoners separately, or may the jury have l>een confused or 
misled by my directions or non-directions?

10. If any or all of the aliove questions are answered in favor 
of prisoners, should convictions In* quashed, or should new trials 
In* ordered?

I take the questions xerialim as they are numliercd above.
2. Sec. 940 of the Criminal Code reads:
’“Jurors, after having been sworn, shall In* allowed at any time 

before giving their verdict the use of tire and light, when out 
of Court, and shall also Ik* allowed reasonable refreshment."

By sec. 1014, the Court, Indore which any accused person 
is tried, may, either during or after the trial, reserve any question 
of law arising either on the trial or on any proceedings preliminary, 
subsequent or incidental thereto or arising out of the direction 
of the Judge.

Sec. 1019 provides that no conviction shall be set aside nor 
any new trial directed although it appears that . . . some­
thing not according to the law was done at the trial . . .
unless, in the opinion of the Court of Appeal, some substantial 
wrong or miscarriage was thereby occasioned on the trial.

It seems to me that it would have !>een open for the trial 
Judge to have stated the facts relating to the jury receiving or 
not receiving refreshments and to have reserved as a question 
of law arising upon the facts whether or not there had been a 
substantial breach of sec. 1014, occasioning some substantial 
wrong or miscarriage.

The Judge has not reported the facts; but has made the 
following statement: “Counsel for prisoners alleges, but counsel 
for the Crown disputes, that the jury while in the room deliberat­
ing on the case had requested food and refreshment w hich was 
denied them by their attendants and that they were kept without 
any foot! or refreshments from 2 o'clock in the afternoon until a 
quarter after 10 at night.”

It also apiiears tliat the jury retired to consider their verdict 
at 7.25 p.m. and rendered their verdict of guilty at 11 p.in.
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If I am right in my understanding that the trial Judge was 
made acquainted, before the jury dispersed, with the fact that 
there had been a breach of the provisions of sec. 1014, 1 think 
that he should have at once inquired into and satisfied himself 
of the facts and should in any vase have given appropriate in­
structions to the sheriff or his officers and explained the matter 
to the jury. If he learned them before the verdict of the jury 
had been recorded, I think he should then have decided whether 
or not there had been a mis-trial on that account ; if he was of 
opinion that there had lieen a mis-trial his duty then, I think, 
would have been to discharge the jury and direct a trial de novo.

However, accepting as correctly represent at ing the facts, 
the complaint of the counsel for the prisoners as put forth with 
somewhat more detail during the course of his argument before us, 
I am of opinion that the reasonable inference is that no substantial 
wrong or mis-carriage to the prisoners was occasioned and there­
fore that it is unnecessary now to ask the trial Judge to ascertain 
and certify the facts, which otherwise 1 think we could have asked 
him to do; and, in doing so, 1 think he might if he thought proper 
take the evidence in some form or other of any of the jurors, 
for however far the rule against jurors giving evidence of what 
has occurred during their deliberations goes (ami I think it has 
been carried much too far; see cast's listed in Mews’ Digest 
(“Practice—Trial—Affidavits to impugn verdict,” vol. 11. p. 
530) there is no decision that 1 am aware of that goes beyond 
rejecting affidavits of jurors shewing their own or their fellows’ 
mis-conduct.
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3. Evidence as to identity. The evidence has not been 
returned ; but the character of the evidence of the identity of 
the accused Mahoney is sufficiently indicated in the Judge’s 
charge to the jury. (Jrant was the person who was robbed. So 
far as he is concerned his evidence of the identity of Mahoney 
consisted solely in his asserting that he recognized at the Police 
Court the voice of Mahoney as that of one of the men who had 
assaulted him, he having heard the voice before only on the oc­
casion of the robbery.

There can In* no doubt that evidence of identity by means 
of identification of the voice alone is sufficient evidence. We 
identify people many times a day in this way in conversations

45—33 D.L.R.
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over the telephone. It is scarcely necessary to support this 
projKisition by authority but a numl>er of eases, some of which 
were before the days of telephones, will lx* found collected in 
Wigmorc on Evidence, pars. titiO and 009.

If there was nothing more than this involved in the question 
I should say that, examining the Judge’s charge, it apjwars to 
me that he gave a quite sufficient warning to the jury of the 
weakness of the evidence and the danger of convicting upon it.

But some assertions are made by counsel for the prisoners 
that the circumstances under which Grant heard Mahoney’s 
voice at the police station were such as to render his evidence of 
identification valueless. What those circumstances were can be 
made to api>ear to us only by the evidence I tearing on them Iteing 
reported to us by the trial Judge. Whatever they were, however, 
it seems to me that they could not possibly result in our finding 
that the evidence was inadmissible and that is all that is open 
under the form of this question. They might I think shew that 
the identification was made under such circumstances that it 
was fallacious or so weak that if it stood alone there would be no 
evidence on which, the case being a criminal case and the jury 
being therefore ImjuimI to acquit unless they were convinced of 
the prisoners’ guilt beyond a reasonable* doubt, the Court could 
properly say as a matter of law that there was no evidence jus­
tifying the conviction. The question of identification as it comes 
up in our criminal Courts is one of the highest importance and 
in view of my experience of some of the methods adopted to pro­
cure it I think it well to call some special attention to it on this 
occasion. Some of these methods are no better than this which 
I give as a sample: A detective or police officer telephones to 
the informant, “We’ve got your man; come down to the cells 
and identify him.” The informant goes down, sees a man alone 
whom the police have arrested and believe to be the offender and 
says, “Yes, that’s the man.”

Instead of expressing my own views I quote those expressed 
by eminent Judges in England.

In R. v. Smith and Evans (1908), 1 Cr. App. R. 203, the 
two accused were kept at the police station and were there identi­
fied by the witnesses whom the police called in for that punxise. 
No other men were put with the prisoners, who were identified
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mainly by their clothes. The Court found that there was ample 
evidence of identification by other witnesses at other times, but 
said: “Without doubt there was a good deal that was unsatis­
factory about the identification at the police station and the 
chairman was right in saying that the wrong procedure with regard 
to this had been adopted. Such methods as were resorted to 
in this case make this particular identification nearly valueless 
and police authorities ought to know that this is not the right 
way to identify.”

R. v. Bundy, 75 J.P. 111. The facts are long and I shall not 
set them out. The conviction was quashed and the identifica­
tion, which was based on suggestions from the police, was pointed 
out to be fallacious and the method strongly deprecated. In R. v. 
Gardner (1916), 80 J.P. 135, the Court said: “The only evidence 
of identification was that of witnesses who said they saw him 
coming away from the neighl>ourhood of the cottage carrying 
a bag. Not one of them had an opportunity of picking him out 
of a number of other men. Each one of them saw him for the 
first time, after that <lav, in the dock. It is impossible to say 
that any jury would have been justified in convicting him on 
that evidence alone.”

Rex v. Dicktnan, 26 T.L.R. 640 ; 74 J.P. 449, this passage 
is found in the judgment of the Court:—

“He need not say that he deprecated in the strongest manner 
any attempt to point out beforehand to a person, coming for the 
purpose of seeing if he could identify another, the person to be 
identified, and they hoped that instances of this being done were 
extremely rare. He desired to say that if they thought in any 
case that justice depended on the independent identification of 
the person charged, and that the identification appeared to have 
been induced by any suggestion or other means, they would not 
hesitate to quash any conviction which followed. The police 
ought not, either directly or indirectly, to do anything which 
might prevent the identification from being absolutely independ­
ent and they should be most scrupulous in seeing that it was so.”

In view of the form of the question, however, I think the 
trial Judge was right in refusing to reserve it.

4. Instructions as to statements made by one of the accused 
not in the presence of the other. Not having the evidence
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before us we have not this, the usual method, of ascertaining the 
facts, and the trial Judge has contented himself, no doubt as a 
matter of course because he was not asked to do more, with merely 
certifying his refusal to reserve certain questions without cer­
tifying the facts upon which the question pun*>rts to be founded 
or giving his reasons for his refusal. This suggests that where a 
Judge refuses to reserve a cast* it would be expedient that he give 
his reasons for refusal and in doing so certify the facts sufficiently 
to shew the Court whether the question of law has a foundation 
in fact. In default of the trial Judge doing this, I should think 
a proper course for the Court to take would be to request him 
to do so for the purpose of informing the Court sufficiently to 
enable it to decide whether or not the trial Judge should be directed 
to reserve the question. In the present case I am inclined to 
think that we may assume a foundation in fact, by reason of the 
statements of counsel for the accused and an apparent assent to 
them by counsel for the Crown; and as I think that on another 
question the accused are entitled to a reserved case I think we 
may direct one upon this question also, inasmuch as if the founda­
tion in fact exists it would seem from a perusal of the Judge’s 
charge that it is a proper matter for argument that a sufficient 
direction was not given.

Question (5) seems to involve the same difficulty as that 
which arises under question (4). We are uncertain as at present 
informed whether these questions have a proper foundation on 
fact.

Question (G) seems to fall under question (9).
Questions (7) and (8). From a reading of the charge there 

seems to me to have been a sufficient direction to the jury.
9. The sufficiency of the Judge’s instructions to the jury 

as to such of the evidence as was applicable to one of the accused 
only.

In the case stated the trial Judge says that the two accused 
were jointly charged, that they were represented by the same 
counsel; tliat their counsel moved for separate trials on the 
ground that certain statements made by each, while not evidence 
against the other, would liave to be admitted, if they were tried 
jointly, to the prejudice of the accused.

The Judge refused the application; and undoubtedly as a 
general rule the discretion of the trial Judge on such a question
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cannot be reviewed; The King v. Martin, 9 Can. Cr. Cas. 371 at 
383, but I cannot refrain from remarking that from what appears 
before us the Crown prosecutor—who was not the counsel for 
the Crown who ap]>enred liefore us—if not in laying the charge 
as a joint cliarge, at all events in op|x>sing the application of 
counsel for the accused, was not, it would si •cm, taking that atti­
tude of im|>artiality and fairness which should be the attitude 
of prosecuting counsel.

It was stated during the argument that the dejKisitions taken 
liefore the committing magistrate disclosed tliat evidence had 
then been given of statements and conduct made by each of the 
accused in the absence of the other which tended to implicate the 
one but of course not both. This evidence was again brought out 
on the trial and obviously when the joint charge was laid it was 
intended that it should lie brought out. 1'ndcr those circum­
stances I should have lieen glad to have found that the Crown 
prosecutor liad not opposed the application for separate trials.

In It. v. Heir (No.4), 3 Can. Cr. Cas. 351, Wurtele, J., said: 
" When several persons were indicted jointly, the Crown always 
has the option to try them either together or separately; but the 
defendants cannot demand as a matter of right to be tried sc]>- 
aratcly. Upon good ground lieing shewn, however, for a sever­
ance, the presiding Judge may, in his discretion, grant them 
separate trials. The general rule is tliat persons jointly indicted 
should be jointly tried; but when in any particular instance thisr 
would work an injustice to any of such joint defendants the pre­
siding Judge should, on due cause being shewn, |>crmit a severance 
and allow separate trials. The discretion of the presiding Judge 
must not be exercised in a desultory or unmethodical maimer 
but it must be guided and regulated by judicial principles and 
fixed rules.

“The usual grounds are: (1) That the defendants lutve an­
tagonistic defences. (2) That iin|>ortant evidence in favour of 
one of the defendants which would be admissible on a separate 
trial would not be allowed on a joint trial. (3) That evidence, 
which is incompetent against one defendant, is to be introduced 
against another and tliat it would work prejudicially to the former 
with the jury. (4) That a confession made by one of the de­
fendants, if introduced and proved, would be calculated to pre-
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judice the jury against the other defendant ; and (5) that one of 
the defendants could give evidence for the whole or some of the 
other defendants and would become a competent and compellable 
witness on the separate trials of such other defendants.”

Moss, C.J., in Rex v. Martin (supra) says:—
“ The confession is, of course, no evidence against any one but 

the person making it, and it is the duty of the trial Judge, a duty 
carefully performed in the present instance, to warn the jury not 
to pay the slightest attention to it, except so far as it goes to affect 
such person. But, though this apiiears to be the law, it is im­
possible not to feel that such a confession must inevitably have its 
effect upon the minds of the jury, especially where it may seem to 
fit in with or explain evidence affecting the other prisoner: Arch. 
Cr. PI. and Ev., 22d ed., p. 311 ; and the plainest jmnciples of 
justice require that when it is intended by the Crown to make 
use of such a confession the prisoners should be tried separately. 
The Queen v. Weir (supra). I do not know whether in this case 
the prisoners knew that the Crown intended to use the confession 
of the wife. If they did not, the husband had no opportunity of 
making an application for a separate trial. . . . “But the
circumstances of the present case are such—I am referring to 
the confession—that I can hardly conceive that a separate trial 
would have been refused, had there l>een an opportunity of making 
it at the proper time.”

• I fear that some Judges are too apt to defer, perhaps in­
sensibly, to Crown prosecutors because of their representing the 
Crown, and on this account 1 think it well to do something to save 
from possible oblivion the authorities which the late Mr. Justice 
Taschereau, of the Supreme Court of Canada, collected in his 
book on the Criminal I^aw of Canada, the last edition of which 
appeared in 1893, and which has long ago, in consequence of 
more recent works on the same subject, gone out of use. I extract 
some of the passages which he quoted :—

Blackburn, J., in R. v. Berens, 4 F. & F. 842, said that the 
position of prosecuting counsel in a criminal case is not that of 
an ordinary counsel in a civil case, but that he is acting in a 
quasi-judicial capacity, and ought to regard himself as part of 
the Court ; that while he was there to conduct his case, he was to 
do it at his discretion, but with a feeling of responsibility, not as
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if trying to obtain a verdict, but to assist the Judge in fairly putting 
the case before the jury and nothing more.

H. v. Puddick, 4 1*\& F.497, it is said per Crompton,“The 
counsel for the prosecution are to regard themselves as ministers 
of justice, and not to struggle for a conviction as in a ease at 
nisi prius; nor to be betrayed by feelings of professional rivalry 
to regard the question at issue as one of professional superiority 
and to contest for skill and pre-eminence.”

From a long passage quoted from Dickinson’s Quarter Sessions, 
in which it said the words are those of Sergeant Talford, I quote 
these words: “He should refrain from indulging in invective and 
from appealing to the prejudices or passions of the jury; for it 
is neither in good taste nor right feeling to struggle for a con­
viction as an advocate in a civil cause contends for a verdict.”

The trial Judge in the present case having, however, acceded 
to the contention of the Crown Prosecutor, we are called upon 
to consider whether his charge to the jury sufficiently differen­
tiated the evidence applicable to each alone and sufficiently 
warned them that they must be careful not to allow evidence 
implicating one only to prejudice their minds against the other. 
In my opinion lie failed to do this. 1 extract all the passages 
from his cliarge which seem to me to bear upon the question :—

“It resolves itself into lx*lieving the story of George Grant 
or not, that these were the men who held him up on the day in 
which he says he was assaulted and robbed in the way he says 
he was by these men. . . .

“You must satisfy yourselves beyond a reasonable doubt 
that George Grant was actually robbed on this occasion and that 
those men or one of them were the robbers. The story therefore 
liegins with Grant. If his story is all imagination, then, of course, 
that is the end of the case. If you believe that he was held up, 
then you will have to go further and satisfy yourselves who the 
robbers were. ... If you are satisfied that the man (Grant) 
was there and held up, actually held up by these men.”

Then speaking of the identification by Grant of Mahoney by 
identifying his voice, the trial Judge said:—

“ That evidence is sufficient to convict Mahoney.
“So far as Grant’s evidence is concerns! there is nothing in 

that that implicates Murray, that is, he does not identify Murray.
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The only identification of the perpetrators of this crime is the 
voice of Mahoney. So t hat as far as Grant's evidence is concerned, 
it does not affect Murray, that is, directly.

“Then the other witness, the only witness who could affect 
Murray, is Holt.

“That is your duty and responsibility to decide whether or 
not you believe these men are the men, or one of them, that held up 
Grant.

“If there is a reasonable doubt in your mind as to the guilt 
of these nun or either of them, it is your duty to give them the 
benefit of that reasonable doubt.”

The charge is a long one. There is a very distinct instruction 
to the jury that so far as Grant's evidence of identification goes 
that implicated directly only Mahoney. This specific instruc­
tion seems to me to emphasize the necessity for giving a like 
instruction—equally distinct—as to any other evidence on other 
points which was not applicable equally to both the accused. 
It is true that in some instances a distinction is made between 
the accused and either of them, but the inference to be drawn from 
these expressions if taken in exact literalness seems to me to be 
rather against than in favour of the accused, against whom any 
particular item of evidence might not be applicable or of equal 
weight. Experience teaches us that jurors sometimes get very 
queer notions of their duties and I caiuiot help believing tliat the 
learned Judge left the question of their right to find one guilty 
and to acquit the other in such a way that they may, in the terms 
of the question, have been confused or misled, instead of making 
this point quite clear to them as justice to the accused required 
should be done.

I think that, on this ground, counsel for the prisoner should 
succeed on his motion for leave to appeal from the refusal to 
reserve a case. There seems not much reason to believe that a 
reference to the evidence could in any way affect this question 
arising as it does upon the face of the charge and upon facts apj>ear- 
ing in the cast* stated as it now stands. As counsel for the Crown 
has not consented to our disusing of the case as if the case had 
been reserved nothing remains but to direct him to state a case, 
but as obviously a re-argument would be useless, doubtless the 
Crown will now consent to an order for a new trial of the two
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accused separately, which in my opinion is the form in which, 
had the case been reserved, the order should go.

In the result I would refuse the motion as to questions (2), 
(3), (7) and (8) and allow the motion as to the remaining questions.

Walsh, J., concurred.
Stuart, J.:—In this case I think there was no good ground 

shewn for asking the trial Judge to reserve a case under questions 
2, 3, 7 ami 8.

With respect to the alleged refusal to supply the jury with 
food, if we take the facts to !>e as serious even as stated by counsel 
for the appellant, I am unable to conclude that any substantial 
wrong to the accused was shewn. In such a matter I think a 
narrower rule ought to be applied than with respect to occur­
rences in Court in course of the actual trial, e.g., in the admission 
or rejection of evidence and the like.

What counsel for the accused asked us practically to hold 
was that the absence of food for a couple of hours may have 
prejudiced the accused in some way or other and that the mere 
possibility of prejudice, not the certainty of it, was enough. 
I do not think the possibility is really serious enough to consider. 
The jury eventually got their refreshments at least an hour 
before verdict. At the same time it may lx? well to observe that 
a jury ought always to be treated as needing food at usual times 
just as much as the officers of the Court. I agree with the remarks 
of my brother Heck on the third question.

Upon the remaining questions I think there is sufficient 
ground shewn in the judgment of Mr. Justice Beck, at least for 
having a case reserved, and on these remaining questions I would 
allow the appeal, OTid direct tin; trial Judge to reserve a case. 
The evidence should be presented to us by the trial Judge.1, or 
as much thereof as he decides is necessary for a proper argument 
of the case. When the second argument, which the Crown 
apparently desired, is over, I sliall be, I hope, prepared if I am 
a member of the Court to express a final opinion on the matter 
involved. I sec no advantage; in the circumstances in saying 
more at present.

Scott, J.:—I concur.
Leave to appeal refused on questions 2, 

3, 7 and 8 and granted on the others.
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La BANQUE NATIONALE v KENNEDY.

Quebec Court of Review, Archibald, A.C.J., Charbonneau and Demers,
F< hr uary 12, 1916.

Kravdvlent conveyances (§ VIII—40)—Simulated sale—Remedies 
Action pavlienne.

A siilv by an insolvent of nil his assets to his cousin, under which no 
purchase-money was passed at the time of the conveyance, though Inter 
some of the proceeds were used to pay some claims, is fraudulent and 
preferential, and may be successfully attacked, in an action paulienne. 
Mr a secured creditor, who was paid the secured amount, for a balance 
of an unsecured amount due him.

Appeal from the judgment of Gloliensky, J., Superior Court 
of District of St. Francis, annulling a sale. Affirmed.

This was an action praying for the annulment of the sale 
between two cousins of two houses and contents, including a 
piano, which comprised all the assets of the vendor. The sale 
was for $10,500, which the vendor declared to have received in 
cash, but in reality this was never paid. The plaintiff, creditor 
of the vendor on a note of $6,000, brought suit against both parties 
to the deed alleging the sale was fraudulent, simulated and that 
it rendered its debtor, the vendor, completely insolvent ; and that 
the buyer knew the financial difficulties of his cousin and par­
ticipated in the fraud.

The buyer protested, pleading good faith and his ignorance 
of the insolvency of the vendor and the $1,000 of the price of sale 
was paid to the plaintiff for its hypothec and that divers other 
amounts were paid to ordinary creditors.

The vendor also contested, denying his insolvency and his 
intention of committing fraud, alleging that, on the contrary, he 
sold his assets at their full value with the sole purpose of paying 
his creditors.

W. C. Tracy, for appellants; F. Campbell, K.C., for respondent. 
Charbonneau, J. :—This is an actio jtauliana. The defendant, 

J. C. Kennedy, was sued by the plaintiff on a note of $6,IKK). 
On June, 1911, he filed a plea, serious on its face, but which 
was shown to be absolutely frivolous. Six days after having 
filed this plea, he sold all his assets, movable and immovable, 
to the other defendant, Angus Kennedy, for the sum of $10,500, 
which the vendor acknowledges to have received liefore the sign­
ing of the deed. It is this deed which the plaintiff has prayed 
the Court to set aside as simulated and fraudulent and prejudicial 
to its interests.
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As in all transactions of this kind, the parties attempted to 
place it under such varied circumstances as would render it 
plausible; but it remains none the less true that at the time the 
deed declared that the purchase price had been paid, the defend­
ant. Angus Kennedy, had not paid a single cent. He had given 
a cheque which was only paid two months after and he obtained 
receipts from various creditors of the other defendant which lx»ar 
every appearance of being j>ost dated.

Whether or not the transaction was a simulated one, it is 
established that this sale made .1. D. Kennedy completely in­
solvent ; that he was withdrawing from the reach of his creditors 
all his assets by transferring them to the other defendant; that 
the defendant, Angus Kennedy, could not but know of the insol­
vency which he was helping to create. Even supposing the 
National Bank received out of this transaction the payment of 
$1,000 guaranteed by mortgage on the immovable in question, 
it yet remained creditor to the amount of SO,9(H) to pay which the 
defendant, J. D. Kennedy, has not one cent of assets. The fact 
that other creditors were paid, if these payments are not fictitious, 
would at the most constitute a fraudulent preference in their 
favour levied on the common pledge of all the creditors. This 
cannot be opposed to the present action.

I am of the opinion to confirm the judgment with costs.
Appeal dismissed.

REX v. ROSEN.

Saskatchewan Supreme Court, Xewland*. Lamunt and McKay. , 
Xuremher 18, 1916.

1. Obstructing justice (§ I —10.* —Tampering with witnesses—Special
COMMISSIONER TAKING EVIDENCE AS DELEGATE—l’ROOF OF AUTHOR­
ITY TO DELEGATE POWER.

N*o warrant a conviction under sec. ISO of the Criminal Code, upon 
a charge that the accused did unlawfully attempt to dissuade certain 
witnesses from giving evidence before members of a Royal Commission 
appointed to investigate a certain charge, where the facts merely estab­
lished an attempt to dissuade the witnesses from giving evidence before 
a s|K*cial commissioner appointed by said Royal Commissioners to take 
such evidence, it must be shown that the Royal Commissioners were 
acting within the scope of their commission in ap|>ointing such special 
commissioner.

2. Witnesses (§ III—59)—Dissuasion from giving evidence—Lack of
AUTHORITY IN TRIBUNAL.

The provision contained in Cr. Code sec. ISO to the effect, that every 
one is guilty of an indictable offence and liable to two years' imprison- 
ment who dissuades or attempts to dissuade any person by threats, 
bribes, or other corrupt means from giving evidence "in any cause or 
matter, civil or criminal,” contemplates that the person to be dissuaded
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must lie one who is required to give evidence; it was not intended to
apply where the dissuasion was from giving evidence More a person
having no pro|>er authority to take the same.

Crown Caw reserved by Haultain, C.J., as follows:—
“The accused was tried before me and a jury, at ltegina. 

on the 2(ith day of September, A.D. 1916, on a charge under 
see. 180 (a) of the Criminal Code, that he, on or alxmt the 27th 
day of March, 1916, at the City of Regina, did corruptly by 
promising one H. M. llillman that the said Hillman would lx> 
paid a larger sum of money for a certain liquor stork, owned 
by him and taken over by the Province of Saskatchewan, unlaw- 
fully attempt la dissuade the mid //. M. Hillman and hi* wife from 
giving evidence before the Honourable James Thomas Brown and the 
Hommrable Edward Lindsey Elwood, two Justices of the Supreme 
Court of Saskatchewan, duly appointed by the Lieutenant- 
Governor of the Province of Saskatchewan in council, to enquire 
into certain matters among them being the charge “that one 
J. F. Bole did receive money from the George V'elie Co., an ap­
plicant for a liquor license, for the purjxese of securing such 
license."

On the said charge the jury found the accused guilty.
The evidence established the facts:
That the Honourable Mr. Justice Brown and the Honourable 

Mr. Justice Elwood had been appointed a Royal Commission 
under the provisions of ch. 18 of the Revised Statute's of Saskat­
chewan, 1909, to enquire, among other things, into the said 
charge against J. F. Bole.

That the said Royal Commission on March 24th, 1916. 
issued on order of commission to one R. B. Graham, of Wiimi]>eg. 
to take at Winnipeg the evidence of said Hillman and his wife, 
respecting the said cliarges, the said order or commission being 
returnable on April 1st, 1916.

That the day before the date on which Hillman and his wife 
were to attend before Mr. Graham to give evidence, the accused, 
who was at Regina, had a telephone conversation with both 
Hillman and his wife with regard to the evidence to be given by 
them. The charge against the accused is founded on the said 
telephone conversation, the evidence with regard to which is 
hereto appended.

Counsel for the accused took the objection that the said
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Royal Commission had no authority to appoint Mr. Graham at SAsh. 
Winnipeg to take evidence, and that, therefore, an attempt to s. 
dissuade Hillman and his wife from giving evidence before Mr. pKX 
Graham would not establish the said charge against the accused, ! ^ 
and requested me to withdraw the case from the jury. I allowed 
the case to go to the jury.

The question reserved for the opinion of the Court is:
“Was I right in holding that there was some evidence dpon 

which the jury might find the accused guilty of the offence as 
charged? ”

//. E. Sampson, for the Crown.
H. Y. McDonald, K.C., for the accused.
The judgment of the Court was delivered by
McKay, J.:—To state it shortly, the charge under which the McK*v J 

accused was tried was that he did unlawfully attempt to dissuade 
H. M. Hillman and his wife from giving evidence before the 
Honourable Janies Thomas Rrown and Honourable Edward 
Lindsey Elwood, Commissioners duly apj>oint<*d to investigate 
a certain charge.

The evidence shews that what he did do was that he attempted 
to dissuade the Hillmans from giving evidence before R. B.
Graham at Winnipeg, who had been appointed by the said 
Commissioners to take the evidence of the Hillmans in con­
nection with the said charge they were investigating.

It seems to me that the questions to first decide, in order 
to answer the question submitted, are:—

I. Must the person or persons to 1m> dissuaded be required 
to give evidence before a tribunal of competent jurisdiction, 
that is, a tribunal having legal authority to take the evidence?

2. Had R. B. Graham such authority, or, in other words, had 
the Commissioners herein authority to appoint said Graham to 
take the evidence of the Hillmans?

As to 1, the section of the Criminal Code under which the 
charge herein was laid reads as follows:—

“180. Corrupting Juries and Witnesses.—Everyone 
is guilty of an indictable offence and liable to two years' 
imprisonment who—

(a) dissuades or attempts to dissuade any person by 
threats, bribes, or other corrupt means from giving evidence 
in any cause or matter, civil or criminal.'’
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This section in my opinion contemplates that the ix*rson to 
lx* disstmd<*d must Ik* required to give evidence before a tribunal 
having proper authority to take the evidence, otherwise it would 
Ik* an offence under this section 180 (<i) to dissuade a |K*rson 
from making a statement before any |M*rson having no authority 
whatever, which I think was never intended by this section 
180 Ui>.

Russell on Crimes, 7th ed., at p. 541, in dealing with inter- 
ference of witnesses states:—

“It is an offence at common law to use threats or |H*r- 
suasion to witnesses to induce them not to apiH*ar or give 
evidence in Courts of justice, even if the threats or jx*r- 
suasion fail.”

1 would not limit the alxive section to Courts of justice, but 
1 am of the opinion it should Ik* limited to a tribunal having 
legal authority to take the evidence of the pro]X)s<*d witness.

This brings me to question No. 2. Had the Commissioners 
herein authority to apixiint said It. B. ( iraham to take the evi­
dence of the Hillmans? The Commissioners were ap|x>inted 
under ch. 18, R.S.S. (1909), sec. 2 of which gives the powers of 
the ( ommissioners and reads as follows:—*

“2. The Lieutenantsîovernor may by the commission 
by which he appoints them confer upon the ( ’ommissioners 
the jKiwer of summoning witnesses liefore them and to 
require such witnesses to give evidence on oath, orally or 
in writing or on solemn affirmation (if they are persona 
entitled to affirm in civil matters) and to produce such 
documents and things as the ('ommissioners may deem 
requisite to the full investigation of the matters into which 
they are ap]x>inted to inquire; and the Commissioners shall 
have the same power to enforce the attendance of witnesses 
and to compel them to give evidence as is vested in any 
Court of record in civil cases."

Under this section the only powers that can lx» conferre 
the ( ommissioners are:—

1. To summon witnesses Ixffore them. 2. To requin* such 
witnesses (a) to give evidence on oath, orally or in writing, or 
on solemn affirmation, (b) to produce such documents and things 
as the Commissioners may deem requisite to the full investigation 
of the matters into which they are ap]xiinted to inquire. 3. And

01
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the* (ommissiemeTs shall have* the* same* |x»we*r to enforce the* 
atte*mlaiie*e* of witne*sse*s and te» them te» give* e*vielenve* as
is ve*ste*el in any (ourt e»f re*e*e»rel in mil e*ase*s.

Te» my minel the re* is netthing in this se*e*tie»n that v r-
ize* the* ('enninissieme*rs te» appe»int se»me*l>oelv e*lse* te» suininem anel 
he*ar witne*sse*s.

The* alieive* e*lause*s 1 anel 2 e*le*arly inelie*ate* that the* (otnmis- 
sieme rs the*inse*lve*s are* te» he*ur the* witne-sses. anel vlatise* 3, whie*h 
is in the- e*e»ne*lueling we»rels e»f the* se*e*tie»n, simply e*e»nfe*rs u|»em 
the* Commissioners the* ]N»wers of a (Viurt of re*e*e»rel in civil cases 
to e*nfe»re*e* the* at te*ne lance- e»f witlie*sse*s anel te» e>e»in|M*l them to 
give* t*viele*ne*e* lH*fe»re* the*mse*lve*s. It elen*s ne»t confer U|m>ii the* 
CommiHsieme*rs all the* jH»we*rs e»f a Court, sue*h as issuing a e*e»m- 
missiein to se»me*l>e»ely e*lse* te» summon anel he*ar the* e*viele*nce* of 
witne*sse*s.

It is te» Im* note*el that ll.S.C. IWN». eh. 104, similar to the* 
Preivincial Act, ch. 18, iinele*r cemsieleratiem, by se*c. 0 e*xpre*sslv 
give*s authority te» the* ( onunissiemers ap]M»inte*el unelcr that Act 
to ap)H»int se»me*lH»ely e*lse* te» take* the* e-vieleme-e* e»f witne-sse s unele*r 
ce rtain circumstancvs, l»ut there* is net such pmvision in saiel ch. 18.

1 am, there*fern*, of the* opinion that the* ( 'eunmissiemers hail 
no authority te» appeiint Mr. 11. B. (iraham te» take* the* cviele-nce* 
of the* Hillmans, anel he* hael net juriselie tiem te» take* the*ir e*vielence*, 
anel the* attempt te» elissuaele* Hillman anel his wife* freun giving 
evielence l»e*fe»re* Mr. (Iraham ele»e*s not e*stal»lish the* charge* pre- 
ferrcel against the* ae*e*use*el, anel, for the* above* re-asons, the* que-stion 
submitte*el sheiulel he* answe*re*el in the* negative*.

Judgment for the accused.
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TOWN OF CASTOR v FENTON
Alberta Suprrnii Court. .1 /»/*-//«//# Ihnsion. Hariry, C.J., Stuart. lUrk ami 

Walsh. JJ. February It. Hill.
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ALTA. name of the defendant. and which had, by means of the tax
8. C. enforcement provisions of the Town Act, lieeome forfeited to

Castor
the town. Affirmed.

George F. A uxier, for apjiellunt ; E. C. Locke, for respondent.
Kkntow. Harvey, C.J. (dissenting) :—This is an action to recover taxes

imposed upon certain lands which the defendant purchased in 
1910 and for which he has since paid the full purchase price. The 
taxes are for the years 1910 to 1915 inclusive, and amount in all 
with penalties to $323.48.

In 1914 the taxes up to that time were shown on a tax en­
forcement return which was submitted to a Judge and confirmed 
by his adjudication on June 10, 1914. A copy of the adjudica­
tion was sent to the defendant on July 17, 1914, and a copy was 
registered in the Land Titles Office on July 2, 1915. In April, 
1915, notice of forfeiture was sent to defendant and published in 
the Alberta Gazette and in the Castor Advance. No further steps 
have been taken in respect to the forfeiture proceedings. The 
matter came before Mahaffy, Dist. J., by way of stated case, and 
he dismissed the plaintiff’s action, being of opinion that the 
forfeiture provision had deprived it of the right to sue for the 
taxes.

Sec. 305 of the Town Act (eh. 2, 1911-12, Alta.) provides that :
The tuxes due upon any land may Ik? recovered with costs from any 

owner or tenant originally assessed therefor . . and such taxes shall lie
a speeial lien upon the land and shall lie collectable by action or distress as a 
landlord may recover rent in arrear.

And sec. 306 provides that a certified copy of the roll shall 
In* prima facie evidence of “the debt.”

It is apparent that inasmuch as the taxes for 1914 and 1915 
were not included in the return which was the subject of the 
Judge's ion, there may lx; different consideration-
applying to them from those applying to the taxes for the pre­
ceding years.

It appears from the stated case that for each of the years the 
defendant was assessed and no question was raised as to his 
being properly assessable as owner.

Such lieing the case, the right to sue for the taxes which i> 
given by sec. 305 must exist unless it has been lost in some way. 
There is no suggestion that there is any provision of the Act 
which has expressly taken it away, but it is urged that the for-

5880
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friture of the defendant’» lands l»y the plaintiff deprives it of the 
right to sue. I can see no basis for this view other than that 
such forfeiture amounts to a payment or satisfaction. It is 
necessary then to consider what the effect of the forfeiture pro­
ceedings is.

It is provided by the Act that each January the secretary- 
treasurer of the town shall prepare a “tax enforcement return,” 
which shall contain particulars hf all overdue taxes. Thereafter 
on application to a Judge a time may be fixed for holding a 
Court for confirmation of the return. Notice of the time and 
place fixed is then to be given to all persons interested. I util 
the confirmation all taxes may Is- paid, provided the costs occas­
ioned by the application to the Judge, the advertising, etc., un­
paid.

At the time and place appointed, the Judge, after hearing the 
evidence adduced, is to.

Adjudge and determine whether or not the taxes imposed respectively 
•t|s»n each lot or parcel of land included in .he tax enforcement return were 
either wholly or in part in default and report the adjudication to the secretary- 
treasurer of the town and the effect of such adjudication when regis­
tered as hereinlietore provided shall lie to vest in the town the said lands tree 
from all liens, mortgages and encumbrances of every nature and kind what­
soever, subject however to redemption by the owners res|iectively of the said 
lands at any time within one year from the date of the adjudication by «In­
payment to the secretary-treasurer of the town of the amounts named, in­
cluding expenses as aforesaid, together with . any taxes which may 
have accrued on the said land since the date of such adjudication, including 
any penalties iSec. .‘hil l

A later—not an earlier provision of the same section pro­
vides for registration of a copy of the adjudication in the proper 
Land Titles Office, and by an earlier section (327) it is provided 
that the land shewn on a return, unless and tint il it Ix-comcs vested 
in the town, shall continue liable to assessment and taxation in 
the same manner as other lands in the town.

The adjudication in the present ease was not registered 
until July 2. 11115, which was probably after the assessment and 
taxation for that year, though the ease does not shew. The 
lands, not being vested in the town until the registration, they 
were assessable and taxable under see. 327 against the defendant, 
the then owner. The taxes, therefore, certainly for 11114, and 
probably for 1915, seem to be recoverable under see. 305 by action
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against the defendant, and the forfeiture proceedings have no 
relation whatever to them.

To return to the provisions relating to the forfeiture pro­
eeedings we find that not more than two ami not less than one 
month before the period of redemption expires, the secretary- 
treu surer is required to publish in the All>erta (iatette and in a 
loeal newspaper a notice of the forfeiture and of the date of the 
expiry of the jieriod of redemption, and that between 00 days 
and 00 days before such expiration of the period of redemption 
a similar notice is to In- sent by mail to the parties interested. 
A form of notice is given ami it states that unless the land is 
redeemed on or lief ore the date specified “the same will l>e ab­
solutely forfeited for non-payment of taxes." The notice is 
required to shew separately, (I) the amount fourni by the tax 
enforcement return, (2) the taxes accrued since that date, (3) 
expanses of advertising, etc., (4) costs, (5) redemption fee.

It is then provided that upon payment within the year of the 
taxes, expenses ami redemption fee, the secret ary-treasurer will 
give a certificate which may be registered and such registration 
will discharge the lands from such adjudication ami its effect, 
(see. 332), but if not redeemed within a year “the registrar on the 
written application of the secretary-treasurer shall issue a certifi­
cate of title under the I .and Titles Act in favour of the town 
freed from all liens, mortgagee and encumbrances of every nature 
and kind whatsoever.” (See. 333.)

It is then provided (sec. 335), that any land which liecomes the 
projiertv of the town in manner provided by sec. 331, “may, 
subject to the approval of the Minister, be sold, leased or other­
wise disposed of by the council of the town on such terms and 
conditions as it may fix.”

The provisions to which I have referred were all in the Act 
as it was passed in ID 11-12. with the exception that at that time 
the |>eriod of redemption was 3 years, which was altered to 1 
year, as it now is, in 1913 (1st sess. eh. 8, see. 20). The original 
Act also provided that in order to redeem there must be paid it 
redemption fee of 5 cents per acre, but not less than $2. This 
was repealed in 1014 (eh. 7, sec. 14), though the reference to the 
redemption fee in other places still remains. The original Act 
also provided (see. 334),that as soon as the return was confirmed
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the town * I pay out of tin- general revenue all school taxes 
the subject of the adjudication. In 1915 teh. 15). this was re- 
pealcd and in its place was substituted a provision that after a 
certificate of title has issued in favour of the town, while the 
land is owned by the town, it shall be assessed in the name of the 
town tor all taxes required to be levied as if it were assessed to an 
ordinary individual.

In the previous year, 1914 (eh. 7, sec. Hi), a new sub-section 
had been added to see. 335. as follows :

(2) Where any land has been sold under the provisions of this section, 
any balance remaining after the payment of all taxes, costs, charges and 
ex|ieiwes up to and including the date of such sale shall Is- paid by the town 
to the person as against whom such land was forfeited, and such person may 
sue for and recover such amount in any ( 'ourt of eoni|>etent jurisdiction.

In 19H» (eh. Hi. sees. 8 and 9). two further atm < were
made, which however appear to have little importance to the 
question under consideration. The time for giving notice of the 
expiration of the period of redemption was altered to the time be­
tween 30 ami 00 days before such expiration, instead of between 
00 and 90 days, and another sub-section was added to 335 pro­
viding for the town paying taxes to local improvement districts, 
rural municipalities, etc., and for a pro rota distribution in the 
event of the proceeds of.the sale not proving sufficient to pay all 
taxes in full. This, of course, was to provide for the ease of lands 
in the town which, prior to their becoming part of the town 
municipality, had been in some other organization to which they 
ha<l become liable for taxes, which still remained unpaid.

Doing no further back than the original Town Act in 1911-12, 
we find that at first after forfeiture, the period of redemption 
having expired, there was nothing which suggested that the 
original owner of the land had any further interest in it or in 
what might happen to it, the town municipality having become 
the absolute owner of it for its own use, and having 
control of it, subject only to the Minister's supervision. Then 
the amendment of 1911 came, which established an entirely 
different principle. The taxes for which the land was forfeited 
could lie obtained only by a sale of the land, which would give the 
town money instead of land. Now, upon such sale the town 
deducts the amount of the original owner's liability for taxes, 
expenses, and everything above that belongs to him. All the ad-
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vantage that may comp from an increase in the value of the land 
or in a good sale accrues to the original owner and not to the town, 
and it may In* that the land may have valuable improvements on 

#it, for it is only the value without improvements which is as­
sessed.

Such lacing the case, I am quite unable to see on what principle 
it can be held that the town has taken the lain! in payment or 
satisfaction of the taxes. When the taxes art1 first imposed the 
town has a lien on the land. When the return is confirmed ami 
the confirmation registered, a further step lias l>een taken ami the 
lands are vested in the town, but with the right of the original 
owner to redeem them. Then, after the period of redemption 
has expired ami a certificate of title issued, the town's right is 
advanced another step. It is then in a position to sell and enforce 
the lien originally given and to obtain its taxes, but it may not 
obtain anything more than the taxes ami expenses. In other 
words, it holds tin* lands as owner as security for the taxes and 
expenses.

The Saskatchewan ease of Smart v. Melfort, 28 D.L.K. 513, 
confirmed on appeal, 32 D.L.H. 552, does not appear to have any 
application to the present case, for it is based on the view that 
under their Act the town became the owner of the lands for its 
own benefit. In my opinion McNeill, D.C.J., took the proper 
view and correctly distinguished that decision from (iranum v. 
Lennox, ( 101711 W.W.R. 1070. It istruethat no provision is made 
by the Act whereby the defendant can get back his land if he pays 
the taxes, but a similar condition of affairs did not stand in the 
way of the Courts allowing a mortgagee under the old system of 
mortgages after foreclosure of the equity of redemption still to 
pursue his ]>ersonnl remedy. The Courts did hold, however, 
that he thereby gave the mortgagee the right to get. the1 land back, 
and there can l>e mi doubt that if the defendant pays his taxes 
the Courts will be able to provide a way for him to get his land 
back if the legislature does not. I am of opinion, therefore, that 
the apjieal should lie allowed with costs and that the plaintiff 
should have judgment for the amount of the taxes for which the 
defendant is liable with costs.

No question is raised as to any of the taxes except those for 
the year 1915. There are 14 lots in all, assessed for each year,
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at an average valuv of $50 for each lot. The taxes for the year 
1910 were $11.13, and for 1915 they had increased to $73.29, or, 
in other words, to 10 1-3 per cent. of the assessed value. This in 
itself furnishes the explanation why the defendant would prefer 
to Ih* free from the land with the burden of the taxes, and why the 
plaintiff equally should prefer a different result. But this is not 
all. While the assessment for 1915 is $700 it is admitted that 
the value of the lots, which in 1911 was $700. has gradually de­
creased and that in 1915 they had no substantial market value. 
This seems to indicate a remarkable condition of affairs, for it 
means that lieeause a man liappens to Ih- entitled to certain 
lands which are of no value to him In-cause he cannot sell them 
he may yet Ih- taxed a very substantial sum each year that in 
addition to the loss of all the money which he previously paid in 
days of inflated value he is to be called on each year for a sub­
stantial reminder of his lack of foresight.

Sec. 207 provides that land shall In- assessed at its actual 
cash value. The only way in which the n value can be
ascertained is by the^ market, but it is admitted that these lots 
have no value in the market either for cash or on terms, therefore 
they have no assessable value. It is also provided, however, 
by see. 207 that if the value at which land is assessed is more 
or less than its actual cash value the amount of the assessment 
shall not Ih- varied on appeal, if the value at which it is assessed 
U-ars a fair and just relation to the value at which other land in 
the immediate vicinity thereof is assessed. I am of opinion that 
this provision in this and other Assessment Acts has done more to 
bring about and sustain the inon i-ly high assessment that has 
existed and still exists in many of the towns and cities of the 
province. It is to be hoped, however, that the consequences 
which we see in the case at bar of a tax rate of over ten |H-r cent, 
a year on a value that is purely fictitious is not a fair example 
of the consequences of such a course generally.

It is admitted in the present case that the < " ions specified
in the statute exist ; in other words, that the assessment of the 
lots in question bears a fair relation to the value at which other 
lain Is in the immediate vicinity are assessed. That means that 
the assessment, not merely of the lots in question, but of 
other lands in the immediate vicinity, is a dishonest assessment, 
that it is a representation to the public that the town has assets
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which <lo not exist. Ami it must not lx* forgotten that the town 
• sirrows on its delienturcs on its assessment ; in other words, on 
its own representation as to the value of its assets.

It must In- apparent that no such provision of the statute 
could justify the a purely fictitious assessment such as
this, even without the proviso which it contains, that in no ease 
shall an obviously excessive assessment l>e maintained.

By see. 300 the minimum tax which these lots must bear is 
*1 each, lieing AO cents for general taxes and AO cents for school 
taxes. It is clear from the facts of the case that for 101A that 
should also be the maximum and the taxes recoverable therefore 
for 1915 will b<- XI I instead of $73.29 as claimed. The defend­
ant may feel gratified that that year also sees the end of his 
jiersonul liability, for the statute only authorises the continuance 
of the assessment as lief ore until the lands Itecomc vested in the 
town by the registration of the adjudication, which as already 
stated took place as regards these lots in July, 19IA. It is true 
that the statute seems to make no provision for the assessment 
from that time until the certificate of title is issued to the town 
but we arc not cal Its l on to consider t In* effect of that omission 
here.

The claim also includes the costs of the proceedings for con­
firmation of the tax enforcement return. These are not taxes 
ami I find no provision which makes the defendant personally liable 
for them, though of course they would have to Im- paid if lie wished 
to redeem his land. The amount of these costs, therefore, should 
be deducted from the claim. It is stated that no appeal was 
taken from the assessment. It is apparent, however, from the 
statement of the law in How Valley v. McLean, 29 D.L.K. 719, 
which I followed in Vamon v. Vcgreville, 28 D.L.IL 734, and 
Coleman V. Head Syndicate, 119171 I W.W.R. 1074, that the 
defendant is not prec bv that fact from taking these
objections here.

The plaintiff should have judgment for the amount claimed 
with the deductions I have specified, and the amount admitted 
to have lx»en paid.

Stuart, J.:—The substantial defence was that the lands had 
I teen taken in payment by the town by means of the procedure 
provided by the Act an re was therefore no right of action.

5

999

6386



33 D.L.R.I Dominion Law Hkports. 727

This contention the trial Judge upheld in the judgment ap)>ealcd 
from.

It apiH-ars that one Hugh Smith was. and still is. the registered 
owner of the lots in question; that he had agreed to sell them 
to the defendant prior to the first year for which the arrears of 
taxes are charged, and had been paid in full therefor. Nothing, 
however, turns upon this because the defendant is admitted to 
have lieeii properly assessed in respect of the lots. The arrears 
claimed are for the years IV10, IVII. IV12. IVId and 1914. as 
well as for 1915.

No evidence was taken, but a stated case, setting fort h the 
facts which were not in dispute, was submitted to the trial Judge. 
From this stated ease 1 quote the following:

10. On January I. 1014. 1 livre were arrears of taxes assessed against all 
of the sni< | lands on the hooks of plaintifT corporation amounting to $12.1 »W>; 
on June 10. Mil l, $223. S7, and on July 2. 101.1. $200.-'ll

11. On or uImmiI January I. 1014. all of the said lands were ineluded in 
the tax enforcement return prepared hy the secretary-treasurer of the plaintiff 
corporation in accordance with see. .‘124 of the Town Act in respect of such 
taxes as were in arrears on the said date.

12. The said tax enforcement return was duly audited and notices of 
the Court of Confirmât ion sent in accordance with the provisions of the 
Town Act.

Id. On June 10. 1014, a Court of Confirmation was held at the Town of 
Castor. Allierta, in accordance with the provisions of the Town Act hy Lees. 
Co. J.. and at such time and plan the said Judge adjudicated upon and con­
tinued the said return in n*s|iect of the said land and arrears of taxes due 
t hens in as aliovc mentioned.

II. On July 17. 1014. a copy of the said a at ion wan sent to the
defendant by the secretary-treasurer of the plaintiff corporation in accord­
ance with the provisions of suh-seetion .1 of sec. 331 of the Town Art.

15. On April 7. 1015. notice of forfeit un* in res|>ect of the said lands 
was sent to the defendant by registered mail and in or about the month of 
April, 1015, notices of forfeiture were published in the Alberta dim lit. and 
in the Castor Advanre. a newspaper published within the limits of the plain­
tiff eor | >or at inn, in accordance with sub-sec. li of sec. .Til of the Town Act.

Hi. On July 2, 1015. a copy of the adjudication in par. 13 hereof referred 
to. certified by the secret ary-treasurer of the plaintiff corporation, was for­
warded by registered mail to the registrar of the Land Titles < Ml ini for the 
North Allierta Land llegistration District in accordance with the provisions 
of sub-sec. 4 of see. 331 of the Town Act and such adjudication was in or 
about the month of July, HM5, registered against the lands.

17. No application for the issue of certificate of title has ever lieen 
made by the secret ary-treasurer of the plaintiff corporation under the pro­
visions of see. 333 of the Town Act and no certificate of title has ever issued 
to the plaintiff corporation.

IS. The statement of claim herein was issiasl on or alioiit March 14. MHO.

ALTA.
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111. Tin* question submitted to the Court is: "Can the |ilaititifT recover 
all or any of the said arrears of taxes assessed against the said lands herein- 
liefore and in the plaintiff's statement of eluim referred to, by action against 
the defendant personally.”

See. 305 of the Act does not expressly call the taxes a debt 
nor does it say expressly that they may be recovered as a debt. 
See. 310. which seems to Ik- a belated survival from some old Act 
which allowed assessment of personal property, refers to taxes 
which are not a lien upon land and in that section the words are 
“the town may recover the same ns a debt." Nevertheless it 
would appear fairly clear that the effect of see. 305 is to give a 
right of action against the person as well as a right to enforce 
the lien by action.

The question therefore is: "What, if anything, has taken that 
right of action away?” If. upon the proper interpretation of the 
statute, the proceedings which are provided for forfeiting the land 
and which were adopted in this case should be held to lend to the 
result that the taxes are paid, then, of course, the right of action 
must be held to have ceased.

There are three methods provided for collecting the taxes; 
first. by distress (sec. 3071, second, by action (sec. 305), third, by 
forfeiture of the land itself (sees. 324 to 331, In this
case the town first had recourse to the last of these remedies.

It was suggested by the up]>ellant that the secret ary-treasurer 
of the town had no option but was obliged to take the course lie 
did. There seems to me to In* nothing in this contention. It is 
true that see. 321 makes the prejmration of “the tax enforcement 
return" obligatory ; and sec. 325 makes the submission of that 
return to the auditor also obligatory. Hut there is nothing in 
s<»<1. 328 which makes it obligatory upon the secretarv-treasurer 
to apply to the Judge to fix a time and place for the confirmation of 
the return. The taking of that step is left entirely to the option 
of the secretarv-treasurer, or to the council.

Having, therefore, the option of making the at ion to the
Judge or not, as it pleased, the town decided to make the appli­
cation. The at ion was heard and the adjudication pro­
vided for in sec. 331 was made.

It is merely one example of a Judge's troubles when he is asked 
to work out the meaning of a statute that the word “lierein- 
Itefore" in the words above quoted is meaningless because the
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provision for registration referred to is not “hereinliefore” but 
“hereinafter” mentioned. One just has to say that “herein- s. ('. 
before»” really means “hereinafter,” that is all, and of course a Town or 
little thing like that ought not to trouble one. Camtok

Hub-sec. 4 of see. 331 direets the secretary-treasurer to send Fenton. 

a copy of the Judge's ion to the registrar of land titles sûwrt7i
and the registrar is to register it “against the lands.” By sulnier. 
t> the secretary-treasurer is directed, some tinie during the eleventh 
month after the adjudication, to publish in the Alberta Cazette 
ami in a newspaper “a notice stating that the land named therein 
has lieen forfeited for non- of taxes and stating the time
at which the period of redemption will expire." lb- is also directed 
during the first thirty of the ninety days next preceding the last 
dale for redemption to send a notice to the owner which must be 
in the form set forth in the section. This form notifies the owner 
that unless payment is made In-fore the time fixed the land “will 
be absolutely forfeited for non- i-nt of taxes."

By sec. 333 it is provided that if payment is not made within 
the time fixed for redemption the registrar shall, upon the appli­
cation of the secretary-treasurer, issue a certificate of title for the 
lands in favour of the town “freed from all liens, mortgages and 
encumbrances of every nature and kind whatsoever."

In the present ease the secretary-treasurer has not ' such 
an application and no certificate of title has yet been issued in 
favour of the town.

By sec. 335 it is provided that “any lot or parcel of land 
which Incomes the property of the toun in the manner provided 
by see. 331 hereof, may, subject to the approval of the Minister, 
lie sold, leased or otherwise dis|M>scd of by the council of the town 
on such terms and conditions as it may fix,” and sub-sec. 2 says:—

Where ativ land has Ih-vii sold under the provisions of this section any 
balance ren.nining after the payment of all taxes, costs, charges and expenses 
up to and including the date of such sale shall he paid by the town to the p-r- 
soii as against whom such land was forfeited and such p-rson may sue for 
and recover such amount in any Court of comp-tent jurisdiction.

The real question is whether or not the effect of this legislation 
is that upon the forfeiture by means of the adjudication confirm­
ing the return, and the lapse of a year, the taxes are to be con­
sidered as paid. In considering this question it seems to me 
that one essential matter to In- decided is whether we are to take 
the legislature as meaning what it sins. Are we not somewhat
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inclined to take an Act as meaning what it says when we think 
that what it says is good and right, hut when we perceive the 
possibility of something resulting which does not appeal to our 
sense of justice then to begin a search for some ground for a 
different interpretation? If the words of secs. 327, 331,333, 334 
and clause 1 of 335 are read in their obvious, plain, everyday 
meaning they certainly mean that the lands have become the 
proi>erty of the town. The legislature itself has interpreted the 
word “forfeited” as meaning “absolutely forfeited” by inserting 
those words in tin* form of notice. What else can be reasonably 
inferred from the fixing of a year for “redemption?” Are we 
to play fast and loose with the ordinary English language? There 
would surely be no question about the matter at all if it were 
not for sub-sec. 2 of sec. 335, which directs the balance of the 
proceeds of a sale by the town of the land forfeited, over the taxes 
unpaid and charges, to be paid to the person against whom the 
lands were forfeited. And 1 cannot see that that section really 
alters the situation.

The land is finally and irrevocably taken away from the 
owner. There is not to be found in the statute a single provision 
giving him any further right in the land which he can protect 
in a Court of law. How can it he said that a man has an interest 
or right in land when no judicial remedy is open to him whatever 
in order to protect that interest?

The analogy suggested l>etween mortgages, which are contracts 
between parties, and a statutory lien and a statutory forfeiture 
seems to me to be a false one. Tin? old mortgage conveyed the 
legal estate to the mortgagee. At law upon default the mort­
gagor was helpless. The Courts of equity allowed him a right 
of redemption. If he did not exercise it in the proper time the 
Courts of equity foreclosed that right by an order of their own— 
an order over which they had a right and power of control. If 
the mortgagee still proceeded on the covenant at law the Courts 
of equity would y re-open” the foreclosure, that is, they would 
rescind, in favour of the mortgagor, their own order. Now, a 
statute of the legislature is not exactly the same tiling as the order 
of a Court of equity. What power has the Court to repeal, 
merely with reference to an individual case, a statute of the 
legislature and say that it will “re-open a foreclosure” that is,
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relieve from a forfeiture decreed by the legislature? Surely no 
authority is needed for t he pro]M>sition that it has no > ower.

For myself I cannot see that the provisions of see. 335, sub-see. 
2, have the effect of preserving a right in the la mi, to the ratepayer. 
He is given a right to an uncertain sum of money and may sue 
for it. Hut he is given no right whatever to have anything to sav 
as to what the amount of that uncertain sum shall be.

In my opinion no importance at all should be attached in a 
Court to the provision for supervision by the Minister of Munici­
palities of any sale that the town may make. The provision was 
there before any right to the balance was given to the ratepayer. 
Sub-sec. 2 was an addition made in 1914 but the first part of the 
section was a previous enactment. Obviously, therefore, it was 
not intended, at least originally, as a protection to the ratepayer.

The power of the Minister is an administrative, not a judicial, 
one. We have here no recognized droit administratif such as 
exists in France and other continental countries. See Dicey 
on Law of the Constitution, 324. The ratepayer has no means 
of interfering with the process of sale. He may make represen­
tations, no doubt, to the Minister, either directly or perhaps 
through his representative in the legislature, but that is a political 
matter. He cannot appeal to a Court to protect his interest in 
the balance of the proceeds. That means absolutely no less 
than that his right,that is, his legal or equitable right, defensible 
in a Court of law or equity, is entirely gone. His land has been 
taken from him and lie must submit and just await the result 
of administrative action over which he can exercise no control 
and in which he lias no right of intervention whatever. If he 
can discover that there happens to remain a balance in the hands 
of the secretary-treasurer the legislature says that he may have it 
and may even sue for it. By an added section enacted in 1916, 
which may or may not be the proper subject of reference in a 
case where everything was done before 1916, the balance is dis­
tributable among other rating authorities. But, in my opinion, 
the provisions of sec. 335, sub-sec. 2, are a mere matter of legisla­
tive “grace,” 4o use my brother Beck's suggestion during the 
argument. It is to be observed that the sub-section does not 
say anything about what is to be done with moneys derived from 
leasing, or otherwise disposing of the land, aside from a sale.

AI.TA.
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The circumstance that a certificate of title has not been 
issued seems to me to make no difference. The statutory title 
has already been created. The* certificate is only the evidence 
of it and nothing more.

For these reasons I think the town has taken the land in pay­
ment of the taxes and that being so, I think the defendant’s plea 
that the taxes were paid is proven. The apjieal should In* dis­
missed with costs.

BeciI, J., concurred with Stuart, J.
Walsh, J.:—I have read the judgment of my brother Stuart 

and 1 fully concur in its reasoning and result. I desire, However, 
to add a word or two on my own account.

But for sub-sec. 2 of sec. 335 which was added to the Town Act 
in 1914 it could not lx- seriously contended that the defendant 
remained personally liable for the taxes after forfeiture of the 
lands upon which they were imposed. Until this amendment 
was made a town which procured the vesting in it of land in 
respect of which forfeiture proceedings had been taken clearly 
took the same in satisfaction of the taxes and that was an end of 
the taxpayer’s personal liability for them. What change in 
this respect has this sub-section made?

In my opinion it has made none. It simply provides that in 
the event of the land being sold by the town it shall pay to the 
person as against whom it was forfeited any surplus over taxes, 
costs, charges and expenses which may result from such sale.

If the statute compelled the town to sell the land and to ac­
count to the ratepayer for the surplus the contention that it 
holds the land simply in security for the taxes would have great 
strength. But it does nothing of the sort. Nowhere in the 
statute is there even a suggestion that it must sell. It holds the 
land when the last link is forged in the chain of its statutory dtle 
by a “certificate of title under the provisions of the Land Titles 
Act . . freed from all liens, mortgages and encumbrances
of every nature and kind whatsoever,” which is conclusive 
evidence of its ownership as against all the world. It has an 
absolutely new title which cuts out every antecedent interest, 
and under which in the absence of any statutory obligation to 
sell, and there is none, it can hold the property forever if it so
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desires. If, in the opinion of the municipal authorities, it is *__* 
suitable as a site for a town hall or for a market place or a park s. V 
there is, in my opinion, nothing in the Act to prevent the corpora- Town or 
tion from using it in perpetuity for any such punaise. If it < AHToR
wants to sell, lease or otherwise dispose of the land it can only Fenton.
do so with the consent of the Minister, but a holding of it for its WbWi. j.
own purpose is not any one of these things. How can it be said 
that property so held is held by way of security only?

As I read the Act the corporation has its choice of four methods 
of dealing with this land after it acquires it under its forfeiture 
proceedings. It may hold, it may sell, it may lease or it may othcr- 
wise dispose of it, eby an exchange-. As to which one of these 
methods it shall the former owner of it has as of right not hing
whatever to say. Under only one of them has he as of right any 
interest whatever in what is realized by the corjxiration from the 
property for the maximum of his claim under the statute is to the 
surplus resulting from a sale. The corporation may hold it for 
ever, or it may out of its rentals satisfy in a short time all of its 
taxes, costs, charges and expenses standing against it or it may 
by an exchange get other property in its stead out of which these 
items are all met and a surplus results, but in none of these cases 
can the former owner as of right get a dollar of benefit from any 
of these things. The Minister might insist as a term of his consent 
to a lease or other disjxisal that the ratepayer should get something 
out of it, and again he might not. Even if he did the former 
owner would get this something not as a matter of right but of 
justice or favour.

With the land vested in the corporation by an indefeasible 
title, with the ratepayer’s right of redemption absolutely gone 
without a voice in the control or disposition of the property and 
with the maximum of his right a claim to the surplus resulting 
from a dealing with it if the corporation deals with it in one speci­
fied way in preference to one of three other different methods 
open to it, it seems to me that it cannot be said that the land is 
held by the town merely in security for the taxes.

For this reason, in addition to those given by my brother 
Stuart, I think the apjM-al should be dismissed, and with costs.

A ppeal dism isned.

8
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HODGSON, SUMNER & CO. v THE KING
Exchequer Court of Canada, Audetle, ./. May 6, 1916.

Crown (§ II—20)—Liability for loss ok goods in customs.
The Crown is not liable for the loss of goods while in the custody of

customs officers.

This was a claim against the Crown by petition of right for the 
recovery of $200.89, the value of certain goods which were alleged 
to have been lost or stolen while in the custody of the Customs 
authorities.

.4. (ienffrinn, K.C., for suppliants.
L. T. Maréchal, K.C., for respondent.
Audette, J.:—The suppliants brought their petition of right 

to recover the sum of $260.89, living the value to them of certain 
goods purchased in and imported from Germany, and which would 
appear to have been stolen or lost at the Custom House in Mont­
real. The above value includes the duty paid.

The goods in question, which were fancy goods bought for 
the Christmas trade, belonged out and out to the suppliants, 
having liven bought by them in Germany. The goods were 
packed in a large ease, four feet by three feet and three feet in 
height. This case, one of several, was taken from the steamer 
to the third flat of the examining warehouse, where the goods 
were examined and appraised, as appears by ex. No. 2, and sent 
down to the basement of the building for delivery.

Such delivery is usually made—at any rate it was at the date 
in question—under the practice prevailing at the Custom House 
of the Port of Montreal, upon this examination ticket, ex. No. 2, 
living handed to the checking Customs clerk, who takes receipt 
for the goods upon this ticket, which is finally retained by him.

Upon obtaining this examination ticket, the suppliants 
deputed their own carter to go and take delivery of the case in 
question. Upon enquiry, and after searches living made, it was 
found that the cast* was missing, and a correspondence was started 
between the said suppliants and the Collector of Customs at 
Montreal in respect of the same. On March 10, 1911, the Col­
lector of Customs, addressed to the suppliants a letter reading 
as follows:—

Referring to your letter of the 4th inst. respecting one case ex S.S. Monte­
zuma short-delivered to you from the Examining Warehouse on entry No. 
54578A, I beg to inform you that this package was duly received in the 
examining warehouse, examined by appraiser and returned to the ground
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floor when* all truce of il. I regret to wav. lia* been lout. A very thorough 
search ha* been made without avail. I return you the examination ticket 
and can only trust that sooner or Inter trace of the package may he found.

H S. White. Collector of Customs. 
This established beyond controversy the failure on behalf 

of the Customs authorities to deliver the goods after due demand 
had been made therefor.

The goods have ever since been missing and the suppliants 
arc- suing to recover the value thereof.

For the loss of goods under such circumstances is the Crown 
liable? That is the question to be determined in the present 
action.

The same question has been under consideration liefore this 
Court in the case of Corne v. Tin Queen, 8 Can. Ex. 18, where the 
question has been answered in the negative, denying the subject 
any redress. There is no reason for reaching any other con­
clusion. the present case not being distinguishable from the Corne 
case.

The suppliants not being to the relief sought by their
petition of right, there will he judgment for respondent with costs.

./udgment accordingly.

ARNEGARD v. BOARD OF TRUSTEES OF BARONS CONSOL SCHOOL 
DISTRICT

Alberto Supreme Court. Appellate Division, llarvey, C.J., Stuart, Heck, 
and McCarthy, .1,1. March .9, 1917.

Schools IV—70)—Consolidation ok school districts -Assumption
OF LIABILITIES.

The purpose of see. 40(tf) of the School Ordinance (Alta.) i* to preserve 
upon a consolidation of school districts, the separate entity—not the 
corporate existence—of the original districts, for the pur|iose of discharg­
ing 1 heir distinct debts and liabilities, and the section only permits 
the board of the district to enter into an agreement for the
taking over and assumption of the assets and liabilit ies of all the districts, 
and not of any single district.

Appeal by plaintiff from the judgment of Walsh,dismissing 
the action to annul an agreement entered into by a school board. 
Reversed.

//. />. Mann, for plaintiff. IV. I). (iotv, for defendants.
Tilt* judgment of the Court was delivered by 
Stuart, J.:—In the year 1915 there were existing in the neigh­

bourhood of Barons, Alberta. 7 school districts organized under 
the provisions of the School Ordinance. According to the evi­
dence of one (low who was secretary-treasurer of the defendant
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corporation, 4 of those districts were “old districts,” and had in 
that year in the regular way provided by the Ordinance, elected 
their respective Boards of Trustees, consisting of 3 members each, 
(iow said, however, "there were three new districts formed ami 
official trustees appointed for these districts.” This would indi­
cate that the Minister of Kducation had acted under the provisions 
of sec. 39 of the School Ordinance which reads as follows:

3t). In case any |s>rtion of the Province of Alberta has not been erected 
into u school district the minister may order the erection of such portion 
into a district provided that it contains («) fifteen children between the age's 
of five and sixteen inclusive: and notice of the erection of any such district 
shall bo published in the official gazette, which notin' shall be conclusive 
evidence that the district has been duly erected and constituted in accord­
ance with the provisions of this Ordinance.

Provided, however, that should the minister consider it desirable that 
a consolidated school district be established ami that a school district Ik* 
erected with a view of having it become a part of the propose»I consolidated 
school district the restriction provided for in this section shall not apply.

Sue. 40 provides that in case of the erection of any district 
under see. 39 the minister may appoint a person to call a meeting 
of the ratepayers to elect trustees. But the above evidence of 
(low would rather indicate that there has been no such meeting 
hut that the Minister had under sec. 7 (2) of the Ordinance ap­
pointed official trustees for the 3 “new districts.” It would 
appear likely that these “new districts” had been organized by the 
Minister under sec. 39 with a view to consolidation and that the 
restriction as to the number of children might have licen dis­
regarded.

By see. 40 (a):—
The minister may authorize a vote of the resident ratepayers of each 

of any two or more contiguous districts . . for the pur|M>8c of ascertaining
whether or not the majority of such resident ratepayers are in favour of the 
union of such school districts into a consolidated school district.

Bv sec. 40 (b) :—
Upon the minister being satisfied that the majority of the resilient 

ratepayers voting in the manner hereinbefore provided are in favour of the 
union of such school districts as aforesaid he may by order, notice of which 
shall be published in the officiul Gazette, unite such school district into a 
consolidated district.

It does not appear to In* very plain whether these provisions 
mean that before an individual school district can be put into a 
consolidated district there must lie a majority in that district 
voting for the union or whether the vote is considered a general 
one over the districts at large so that a general majority of all the 
voters in the area to lie covered by the proposed consolidated
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district could bring into the union any separate district even 
though within that separate district the majority may have been 
adverse.

Rut that is not very material. The 7 districts, the 4 old 
districts and the 3 “new districts” were united into a consolidated 
school district under these1 provisions in the year 1915, sometime 
about the month of August. The validity of the consolidation 
is not now in question. The name and number given to the 
consolidated district under the provisions of sec. 40 (f) of the 
Ordinance was “The Barons Consolidated School District No. 8 
of the Province of Alberta.”

By sec. 40 (/) of the Ordinance it is enacted that:—
Vpon the formation of any such consolidated school district as afore­

said the first, hoard of trustees . . shall consist of the chairman of the 
board of trustees of each of the school districts united into such consolidated 
school district and thereafter the hoard of trustees of such consolidated 
school district shall consist of one trustee elected by the ratepayers of each 
of the districts so united to be elected annually as nearly as may be in accord­
ance with the provisions of this Ordinance respecting the election of school 
trustees.

From this it will appear that for the balance of the year 1915, 
the chairmen of the Boards of the several districts constituted 
ex officio the Board of Trustees for the consolidated District. 
Whether in the “new districts” spoken of by Gow there was 
anything more than a mere “official trustee” who would no 
doubt l>e considered “chairman,” does not very clearly appear 
from the evidence; but certainly in the 4 old districts the 3 trustees 
theretofore constituting under the Ordinance the Board of Trustees 
for each of those districts would continue in office as such Board of 
Trustees until the end of the year.

This clearly appears from the provisions of sec. 40 (</) and 
sec. 40 (/), the latter being above quoted.

Sec. 40 (d) provides this in part:—
Upon the union of two or more districts as aforesaid into a consolidated 

district none of the districts so united shall lose its existence us a corporate 
body; and the debts and liabilities of every such district shall continue to be 
a charge upon such district us fully and completely as if no union had taken 
place, but the business of each such «listrict shall lx- managed ami conducted 
ns provided in this Ordinance excepting in so far ns variation is made herein 
applying to the administration of such districts when united into a consoli­
dated school district.

The purpose of this provision is obvious. The separate 
entity of the original districts is to continue for the purpose of 
the discharge of their distinct debts and liabilities. But the main-
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tenance and conduct of a school for the children of the consolidated 
district is transferred to the Board of Trustees of the consolidated 
district. Thus sec. (40) (e) reads:—

The trustees of each consolidated school district shall be a corporation
under the name of “The Hoard of Trustees of----Consolidated School
District No — of the Province of Alberta.” and shall |x>ssess all the powers 
and perform all the duties and be subject to all the liabilities conferred and 
imposed by this ordinance upon the trustees of town school districts, and in 
addition thereto shall have jx»wer to provide for the conveyance of pupils 
to and from school ami to pay the cost thereof.

Before proceeding to the actual cause of the present litigation 
it may he well, as this is the first time these provisions have come 
before tilt* Court to make one or two remarks. By this ordinance 
neither a school district, whether individual or consolidated, nor 
the inhabitants or ratepayers thereof, are made a liody corporate. 
Sec. 40 (e) just quoted makes merely the “Board of Trustees" 
of a consolidated district a body corporate. Sec. 85 says, “The 
trustees of every district shall lx1 a corporation under the name, 
etc." There is no section making the districts themselves bodies 
corporate, yet sec. 40 (d) above quoted says that ujxm the con­
solidation “none of the districts so united shall lose its existence as a 
body corporate. " This seems to lx* a draughtsman’s slip. Certainly 
it was never intended to have two bodies corporate, one the dis­
trict or its ratepayers, and the other the “Board of Trustees." 
There are indeed provisions in the ordinance about districts acquir­
ing property and about transfers of school sites to “the district" 
but the form of school debenture authorized shews that it is the 
Board which is considered the real and true “body corporate."

There is therefore a rather peculiar result following in regard 
to the continued existence of the original individual bodies cor­
porate. The districts are to continue. But the annual election 
of a Board of Trustees consisting of 3 memlx‘rs is to discontinue. 
It will be noticed that by sec. 40 (/) above quoted, after the first 
temporary Board of Trustees of the consolidated district, con­
sisting of the chairmen of the separate Boards, has acted till the 
end of the year, an election of a member from each of the original 
districts which arc continued in existence is to take place and 
these form the Board of Trustees for the consolidated district. 
Then comes sec. (40 (h), which says that:—

In every school district so united into a consolidated district the school 
trustee elected as hereinbefore provided (i. c. by sec. 40 (/)) shall with respect 
to all the property, assets and liabilities of such district so united possess all 
the jxmers and be subject to all the responsibilities of the board of trustees
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for such district but the secretary-treaeurcr of the consolidated district shall 
be the secretary-treasurer of each of the districts so united into such consoli­
dated dist riet.

Now, rememliering that sec. 85, as pointed out, makes the 
Hoard of Trustees of a district the body corporate and that there 
is no section making the district itself or its ratepayers a body 
corporate it wilj be seen that the effect of sec. 40 (/<) is evidently 
to put the one trustee annually elected from each original district 
into the place of the Hoard of Trustees theretofore to be elected 
and acting in that district. If the original distinct bodies corpor­
ate continue, then, it appears that it would l>e this single trustee 
who, being clothed with all the powers and subject to all the 
responsibility of the preceding Hoard of Trustees who were the 
body corporate, is to be now considered as the “body corporate.” 
It looks as if we had here another example of a “corporation 
sole, ” i.e., of one single' person being ex officio a corporate body, 
a thing hitherto perhaps only exemplified in the King or a bishop. 
However this may Ik*, it is clear that up to the end of 1915, the in­
dividual Hoards of Trustees of the separate districts still continued 
in existence and their place was only taken by the individual 
trustee elected from the district to be a member also of the con­
solidated Hoard when the regular annual election took place in 
January, 1910, under sec. 53 of the ordinance.

The present trouble arose out of a certain proceeding taken 
under the proviso to sec. 40 (</), not yet quoted. It reads as 
follows:—

Provided that the hoard of the consolidated dist riet may, with the 
consent of the Minister, take over the assets and assume the liabilities of 
the districts included in such consolidation, upon such terms and conditions 
as may be agreed u|K»n by the said board, and the trustees representing the 
several districts; but such agreement shall not prejudicially affect the rights 
or security of the holder of any debentures issued by any of such districts.

What happened was this. One of the separate districts which 
were united was the Barons School District No. 2220. This 
district had a school site and building which latter had cost about 
$7,500. Apparently it was centrally situated and was considered 
as the most suitable place for the conduct of the consolidated 
school. On August 7, 1915, this district purported through the 
chairman of its Board and secretary-treasurer to lease to the con­
solidated district, or to its Hoard, the school building for a term of 
3 years at an annual rental of $400 and the learn* contains this 
clause:—
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If at the expiration of this lease the Barons Consolidated School District 
shall be made permanent the said consolidated school district agrees to 
purchase and the Barons School District No. 2220 agrees to sell the school 
property covered by this lease for the sum of $0,500 on tenus to be agreed 
upon.

The building was apparently used in the fall of 1915 for the 
purpose of the consolidated school. Then in November of that 
year the question of additional accommodation came up. The 
matter was considered at several meetings. In December the 
idea of acting under the proviso to sec. 40 (d) was suggested and 
on December 17, a resolution was passed by the consolidated 
Board adopting a committee’s report reading as follows:—

Whereas it is not advisable to build on property not owned by the dis­
trict we therefore recommend that the Consolidated Board interview the 
Barons District Board and if they are willing to transfer this school together 
with all assets and liabilities that this board proceed to purchase the Barons 
School property as soon as |x>ssihle.

This resolution was carried; but one member of the Board, one 
Wilson, who was such apparently as cliairman of the Board of 
Trustees of an original district called the Lundy School District, 
voted against the resolution. All the others, including one 
Popham who was at that time one of the Consolidated Board from 
the (loldendale School District voted for the resolution.

A committee consisting of Popham, Allen and McClellant 
was appointed “to wait upon the Barons School Board anil submit 
the proposition. ”

That Board apparently viewed the proposal favourably and 
agreed to it and an agreement was executed by one Mackenzie 
Welsh as chairman and one J. W. Clow as secretarv usurer on 
behalf of the Board of Trustees of the Barons Cons, lated School 
District No. 8, and also by the same Mackenzie Welsh, as chair­
man and the same J. W. Gow as secretary-treasurer on behalf of 
the Board of Trustees of the Barons School District No. 2220. 
What had happened doubtless was that on an organization of the 
consolidated Board, the chairman of the original Barons District 
Board was elected chairman of the New Consolidated Board and 
the same also happened in regard to the secretary-treasurer.

By this agreement the Board of the Consolidated District 
agreed to take over all the assets and to assume all the liabilities 
of the original separate Barons School District and the latter 
district agreed in consideration of the assumption of' all its liabili-
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ties by the Board of the Consolidated District to convey all its 
assets, including its school site and building, cash on hand, and 
arrears of unpaid taxes, to the Board of the Consolidated District.

The outstanding liabilities thus agreed to Ik* assumed amounted 
to about $6,«500, while the assets, taking the site and building at 
cost, were said in the evidence to amount in value to about $10,000. 
There was however some suggestion that the school building had 
l>een poorly built and was deteriorating, but with this we have 
nothing to do.

Now, the annual elections provided for in sec. 40 (/) came 
on in January, and the plaintiff Amegard was elected as the 
trustee from the Goldendalc District , thus taking the place upon 
the Board of Pophain, the old chairman from that district.

On January 24, the first meeting of the New Board was held 
and a communication was read from the Minister of Education 
regarding the transfer of the site. Upon the motion of Amegard 
the consideration of this matter was postponed.

At some later meetings Amegard attempted to reopen the 
discussion pf the proposed assumption of the assets and liabilities 
of the old separate Barons School District, but in this attempt he 
was unsuccessful. The chairman apparently ruled that, the matter 
had been decided already and was not open for discussion.

On May 15, 1910, the Minister of Education indicated his 
approval of the agreement of December 30, 1915.

Sometime* in September, 1910, the separate Barons District 
by its officers transferred the school site to the consolidated dis­
trict or its trustees. This transfer was registered on September 
14, 1916, but nothing further was done in regard to the carrying 
on of the agreement of December, 1915. The cash on hand 
was not handed over nor any of the arrears of taxes collected.

On September 8, the plaintiff, suing as a ratepayer of the 
Goldendalc District, l»egan this action against thq defendants 
wherein he claims a declaration that the agreement of December 
30, 1915, is null and void, an injunction restraining the defendants 
from proceeding or acting further upon it, damages and costs.

The two grounds upon which the plaintiff claims that the 
agreement is null and void are, first, that upon the true inter­
pretation of the proviso to sec. 40 (d) above quoted it was neces­
sary that every memlier of the then provisional Board of Trustees
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of the ( onsolidated District should assent to the agreement, ami 
secondly, that it was not competent under that section for the 
Hoard of the Consolidated District to assume the liabilities and 
take over the assets of merely one or some but not all of the separ­
ate districts, but that only the assets and liabilities of all the 
separate districts could be taken over and assumed at the same 
time and under one general agreement.

Walsh, J., who tried the action held against the plaintiff on 
lKith grounds. The plaintiff has now appealed.

There is no doubt that the plaintiff cannot succeed upon the 
first ground except in so far as it is involved in the second. The 
7 trustees in their capacity as members of the Board of Trustees of 
the consolidated district were of course charged with the duty of pro­
tecting the interests of the consolidated district. Hut their action 
in deciding to enter into the agreement was taken purely on lie- 
half of the consolidated district and that action, just as any other 
decision they might have to make, could lie decided by a major­
ity of the votes on the Board.

For the second objection I think there is a great deal more 
to he said and it is with considerable hesitation that I venture 
to adopt a conclusion at variance with the carefully reasoned 
opinion of the trial Judge. As he points out, the strict grammati­
cal construction of the proviso in question is certainly in favour 
of the plaintiff’s contention. In giving power»to the Board of 
the consolidated district “to take over the assets and assume 
the liabilities of the districts” it is noticeable that the words 
“or any one of them” are not there and they could easily have 
been inserted; indeed, I rather think they would have been in­
serted if such an idea had ever occurred to the minds of the per­
sons responsible for the legislation and had been intended to be 
adopted.

Then I think sufficient importance has not lieen attached to 
the last clause of the proviso; “but that such agreement shall 
not prejudicially affect the rights or security of the holder of 
any debentures issued by any of such districts. ” Here again 
the words are not “any such agreement” but merely “such agree­
ment” which would seem to be intended to refer to a single agree­
ment as if there could lie only one and no more. Then, again, 
even if the w'ords “such agreement ” could lie treated as meaning
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“any such agreement” and as referable to each of a possible 
series of agreements dealing with each district in succession it 
would appear to me to be certain that the concluding words 
would not have lieen “any délienturcs issued by any of such 
districts” but rather “any debentures issued by the district whose 
assets and liabilities are lieing taken over and assumed.” As the 
words stand in the clause it seems fairly clear that what is intended 
is that the single agreement shall not affect the rights of the holders 
of the debentures of the various districts.

Then I think that upon one point the reasoning adopted by 
the trial Judge is not entirely satisfactory. He says in his judg­
ment:—

It is said that this huving out of the* assets and assuming the liabilities 
of one of the districts might be unfair to the others which must retain their 
property and pay their debts as best they can. The answer to that is that 
the agreement on the part of the consolidated district is that of the majority 
of the representations of these minor districts for its board is constituted by 
the election to it of one trustee from each of the districts in the consolidation, 
and it is not to be assumed that they will act unjustly to their constituents.

I confess I am unable to see how that can lie taken as a satis­
factory answer to the objection. If the majority governs, then 
those trustees who are thinking of the interests of the districts 
from which they come and art* in the minority are powerless to 
prevent what may seem to them an unfair bargain. Indeed it 
seems to me to lie impossible to say whether a particular bargain 
about the assets and liabilities of one individual district is fair and 
equitable or not until you know what kind of a bargain, if any, 
is going to lie made about the assets and liabilities of the remaining 
districts. The consolidated district having become bound by one 
bargain it might not be possible to make a just and equitable 
bargain later on about the assets and liabilities of any of the re­
maining districts without a re-adjustment of the first bargain. 
No doubt it might be a very difficult task to arrive at a bargain 
where there are 8 parties who must agree to it and so many adjust­
ments would have to be made. No doubt also it would be rather 
unlikely that the consolidated Hoard would want to acquire a 
manlier of school houses, which, through the very purpose and 
intent of the consolidation, have become useless and therefore 
of less value. Hut I think these difficulties and contingencies 
were foreseen by the legislature and for that very reason it pro­
vided for the continuance of the individual districts and of a 
Board of Trustees (consisting of one person) with a sccrctary-
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treasurer, the saine pereoB, in each. The idea seems to have 
been this. The legislature says in effect to the old individual 
districts and to the consolidated district, “if you can agree upon 
a fair and equitable plan whereby there need be no more work 
for the individual lxiards to do, no property for them to look 
after, no liabilities for them to he particularly concerned about, 
but whereby all the business of disposing of the assets and meeting 
the liabilities of the old districts can lie conducted by the new 
consolidated Board, then well and good; you are given power to 
do so. But if that is found impossible owing to a conflict of in­
terests and divergence of opinion as to what is fair and just, them 
all that can be done is for the old districts to go on through their 
respective single trustees, dispose of their assets, levy their rates 
and meet their obligations as they mature.”

I think, therefore, that it is not quite right to look at the 
bargain made Between the consolidated Board and the old Barons 
Board and say that it appears to lie a fair bargain. If we could 
look upon it merely as a purchase of a school-site and school 
building by the consolidated Board for a certain price that might 
lx* all well enough. But that is not what it purj)orted to be. 
The defendants avowedly acted under sec. 40 id) and I do not 
think they can now lie heard to say that all they were doing was 
buying a school building and site.

It seems clear that the whole trouble has arisen just t>ecause 
one of the original districts, viz., the Barons District, happened 
to l>e central and therefore had certain property which it was 
worth while for the consolidated board to buy. By the consolida­
tion the property of the Barons District was not deteriorated ; but 
the-proiM>rty—the site and building of each of the other three old 
districts for which they had paid good money and have no doubt 
incurred liabilities have become perhaps so much useless material. 
That perhaps was just where the shoe was pinching. And these 
were things which in order to make a fair and equitable adjustment 
under sec. 40 (d), if a single agreement for the taking over of all 
assets and assumption of all liabilities were to be made, would 
have to l>e considered.

The Board of the consolidated district has of course power 
under sec. 95 (8) “to purchase or rent school sites or premises;” 
and it could under that section make a purchase of what property 
it thought right to buy from the old Barons District at a proper
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price. Debentures would perhaps have to be issued but that is 
probably what the legislature intended should be done in such a 
case.

It is evident that the parties acted in absolute good faith 
and that they adopted what they thought was a more convenient 
and less cumbersome plan of dealing with the matter upon a view 
of sec. 40 (d) which was so much a possible and reasonable view 
that it met with the approval of the learned trial Judge and also 
that of the Minister of Education. Rut the fact that no harm 
would be done in this particular case by allowing the transaction 
to proceed cannot have any weight when we have to construe, 
for the benefit of all such cases in the future, the meaning of sec. 
40 (d).

There is another consideration which appears to me to favour 
interpretation of that section which I have adopted. We can 
easily conceive the possibility of such a case as this arising. Sup­
pose it is proposed by a consolidated board to take over the assets 
and assume the liabilities of a single district. That proposal 
may meet with stronger opposition in the consolidated board 
than appeared in this case. The vote in its favour might con­
ceivably be carried by the single vote of the trustee representing 
the individual district whose assets and liabilities it was pro­
posed to assume. That individual would be representing 
conflicting interests. As a member of the joint board it might 
be his duty to vote against it. His conscience might tell him he 
ought to do so in the interest of the consolidated district . But he 
might see that it was decidedly to the advantage of the particular 
district from which lie came and where his taxable property was 
situated that the proposal should be adopted. Can it be said 
that is was the intention of the legislature to place him in that 
equivocal ]x>sition? Of course some such situation might also 
arise under the other interpretation when a vote was being taken 
upon an agreement for the assumption of the assets and liabilities 
of all the districts. But in that case the necessity for an assent to' 
the agreement by each individual trustee liefore it could go through 
would be a full safeguard.

For these reasons I have no doubt that the proviso to sec. 
40 (#/) is intended only to permit an agreement for the taking 
over and assumption of the assets and liabilities of all the dis-
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tricts and I think, therefore, the appeal should he allowed with 
costs, the judgment below dismissing the action set aside and 
judgment entered declaring the agreement of December, 1915, 
null and void and restraining the defendants from proceeding 
further therewith. This declaration that the agreement in ques­
tion is null and void does not apparently lead to any complication 
except what is involved in the transfer of the property to the 
defendants. No doubt this can be adjusted by the parties, and 
if not, an application may be made to a single* Judge.

The defendants’ counterclaim should also be dismissed and 
the plaintiff should have his costs of the action.

McCarthy, J., through illness, took no part in the judgment.
Appeal allowed.

HUTCHINGS v CAN NAT FIRE INS CO. (No 1.)

Manitoba Court of King’s Bench, dolt, J. February H, 1917.

Mandamus (§ I E—40)—To enforce transfer of shares.
Recording a transfer of shares is not-such a publie duty as will be com­

pelled by prerogative writ of mandamus; mandamus may be obtained 
in an action upon sufficient grounds. (See case following.]

Motion on behalf of Hutchings et al, applicants, for an order 
of mandamus commanding the Canada National Fire Insurance 
Co., respondents, to forthwith enter, register and record the 
name of two of the applicants as owners of certain shares in the 
Canada National Fire Insurance Co. assigned to them by the 
applicant Hutchings, and commanding said company to forthwith 
cause to be entered in the proper books of the said company the 
transfers of said shares and to issue certificates therefor.

A. E. Hoskin, K.C., for plaintiffs.
M". P. Fillmore, for defendants.
Ci alt, J.:—This motion was launched on belialf of the appli­

cants by a notice of motion, special leave therefor being granted 
by Macdonald, J. No action is pending between the parties.

A preliminary objection was taken by counsel on 
behalf of the respondent company to the above mode of procedure 
upon the ground that where the remedy sought is only in respect 
of private rights mandamus can only Ik* obtained in an action.

Hoskin, K.C., in support of the motion, contended that in 
Manitoba there are three modes in which a mandamus may be 
obtained;—(1) The prerogative writ of mandamus (now to be
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obtained by judgment or order) but which formerly was embodied 
in a writ) See K.R. rule No. 874. (2) By order or judgment in 
an action. (3) By order or judgment on a motion made to the 
Court by special leave of the Court or a Judge without any action.

In Frankel v. Winnipeg, 8 D.L.R. 219. 23 Man. L.R. 29(1. I 
had occasion to deal with this question, and I pointed out that 
where the applicant was seeking relief by way of prerogative 
order of nuimlamus the proceedings should In- styled in the name 
of the sovereign ex relatione the applicant against the respondent. 
and I furthermore pointed out that in such a cast1 the t
must have a legal right to the performanee of some duty of a 
public, anti not merely of a private character, and that there must 
be no other effective lawful method of enforcing his rights.

In the Frankel case, just as in this one, the motion was based 
upon a notice of motion by special leave, and no action was 
pending.

In the present case Mr. Hoskin correctly says that in the 
Frankel case the question of procedure had not been argued by 
counsel. I have now had the benefit of a very careful argument 
by counsel on both sides, and I see no reason to depart from the 
opinion I expressed in the Frankel east1.

The rules relied upon by Mr. Hoskin in support of his motion 
are rules 872-880, inclusive. The particular rule relied upon is 
870, which reads as follows:—

Nothing in the preceding rules contained shall take away the jurisdiction 
of the Court to grant orders of mandamus; nor shall any order of mandamus 
issued he invalid by reason of the right of the prosecutor to proceed by action 
for mandamus; but in all east s a claim for a mandamus shall he /irocceded with 
by art ion undi r the preceding rules, unless leave is granted by the Court or a J tulip 
to proceed otherwise.

This particular rule was first introduced into Manitoba by the 
Queen’s Bench Act, 489"), eh. (i, r. 874. At that time the pro­
cedure relating to mandamus was perfectly well settled in England, 
Ontario and Manitoba. The ancient prerogative writ of man­
damus was obtainable by a simple motion to the Court supported 
by affidavit, and if the material warranted it the Court would 
grant an order nisi and the motion would then come before the 
Court for judgment. This was the only form of mandamus 
known to the law until 1854, when the Common Law Procedure 
Act was passed in England, and adopted shortly afterwards in 
Ontario, allowing litigants to include a claim for a mandamus in 
an ordinary action at law. The prerogative writ of mandamus
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was never granted if it api>eared that the applicant had any other 
adequate mode of relief ojx?n to him. But prior to the Common 
Law Procedure Act many cases arose where parties obtained 
relief by way of prerogative writ in respect of claims which were 
not specially, or even at all, of a public nature, simply because 
no other remedy was open to them. After the Common Law 
Procedure Act, the right to a prerogative writ of mandamus was 
necessarily interfered with in many cases because1 the applicant 
was met with the objection that he could obtain relief by action.

That living the state of our procedure up to the year 1895 it 
seems impossible to believe that the legislature could have in­
tended to have introduced a third mode of obtaining such imjxir- 
tant relief as that by mandamus by such a provision as I have 
alx>ve placed in italics,—namely, “but in all cases a claim for a 
mandamus shall lx* proceeded with by action under the pre­
ceding rules, unless leave is granted by the Court or a Judge 
to proceed otherwise." I take this provision to mean that the 
Court or a Judge may conclude from the material, whether in 
an action or not, that the proper relief would be that which 
would have been granted under the old prerogative writ of man­
damus or a judgment or order to the same effect, in which case 
the applicant would have a right to apply on notice of motion 
by social leave without action or pleadings.

The subsequent rules relied upon by Mr. Hoskin as being 
applicable to a notice of motion for mandamus would apply 
quite accurately to a motion for an order similar to the prerogative 
writ, and there is no necessity to read these rules as applicable 
to a notice of motion for private relief, as argued by Mr. Hoskin,

Several eases have arisen and are reported in which one or more 
of the points dealt with lx?fore me have been entirely overlooked, 
but the principles upon which the right to either of the two kinds 
ol mandamus rest are not doubtful.

In The Queen v. Lambourn Valley R. Co., 22 Q.B.D. 463, a 
shareholder in a railway company made a real and absolute 
transfer of his shares for a nominal consideration to an insolvent 
person in order to avoid liability for future calls. The company 
refused to register the transfer. A rule nisi for a prerogative 
writ of mandamus to compel the company to register the transfer 
having been granted, it was held that inasmuch as the prosecutor 
had another specific and sufficient remedy, viz., by action of
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mandamus, the prerogative writ ought not to issue, and the rule 
must be discharged.

In Keg. v. London A' AMI*. K. Co. (1890), 05 L.J., N.S., Q.B.P., 
516, relief was sought by the applicants against the railway com­
pany in respect of the delivery of jxistal packets at stations 
on the railway line. A rule for a prerogative writ of mandamus 
was made absolute by the Court, but, in giving judgment, the 
Court expressed a strong opinion that, a rule for a prerogative 
writ is not a proper mode for enforcing a statutory obligation 
which can be made the subject of an action, and their lordships 
expressly approved of the decision of Keg. v. Lombovrn Valley K., 
supra. This case apparently involved the rights of the public 
as well as of the particular applicant.

In Toronto Public Library Board v. City of Toronto, 19 P.R. 
(Ont.) 329, the plaintiffs brought an action claiming a mandamus. 
In delivering judgment, Boyd, C., says, at p. 331 :—

It was not disputed that it was competent to move in a summary way, 
in the action, for the writ of mandamus, though it was argued that the dis­
cretion of the Court should he exercised against the application. Hut, 
being a public matter resting upon a statutory obligation, 1 think the Court 
should simply act in furtherance of the plaintiffs' demand, which ap|>cars to 
be well founded. It is matter of less cost to move as in Chambers; and 
the alleged ex|ienae of a special levy will not be diminished if |x;st|ioned till 
the case can be heard next year . . . no objection was made that an
action did not lie for this relief. The rule in Kngland is. no doubt. that, 
when a public body is required to |x>rform a statutory duty at the instance 
of one entitled to call for such performance, the proper method is to move 
summarily for the prerogative writ of mandamus, according to the pnwerihed 
procedure in the Crown Office. . . But in this province all the divisions 
have co-ordinate jurisdiction . . . and the practice in cases of the
prerogative writ is assimilated to that in ordinary applications ol a sum­
mary nature. ... In my opinion, the affidavits should be re-sworn 
and further intituled as they would be in an application (not in an action) 
for the prerogative writ.

This case appears to me to strongly sup]M>rt the construction 
I have placed upon rule 870. The Chancellor being of opinion 
that the relief sought was of a public nature, granted leave to 
the applicant to alter the caption of his material, reswear the 
affidavits, and apply for the prerogative writ ; or, in accordance 
with the phraseology of our rule, he granted the applicant leave 
“to proceed otherwise” than by action.

In the present case the relief sought is not such as to justify 
a prerogative order, and there is no procedure in Manitoba which 
warrants a notice of motion in such a case, unless an action be 
pending. For this reason the motion must be dismissed with costs.

Motion dismissed.
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HUTCHINGS v. CAN. NAT. FIRE INS. CO. (No 2.)
Manitoba Court of King's Bench, Galt, J. Feltruary 1/,, 1917.

Company (8 VE—185)—Restricting shares transfers—Ultra vires.
A by-law of a Dominion company which places restrictions upon the

transfer of fully paid shares is ultra vires, unless s|iecially authorized by
statute.

(See case following. |

Motion on behalf of the plaintiffs for an order of mandamus 
in the above action, commanding the Canada National Fire 
Insurance Co. to forthwith enter, register and record the name of 
the plaintiff, Isaac Pit I dado as the owner of 50 fully paid up 
sliares of the capital stock of the Canada National Fire Insurance 
Co., and the name of John T. Haig as the owner of 10 shares in 
said company, and to forthwith rectify the register or other records 
of the said company by striking out the name of the plaintiff, 
E. F. Hutchings as owner of the shares, and inserting the names 
of his co-plaintiffs as alxwe mentioned. By consent of counsel 
this motion is to be dealt with as a motion for judgment.

A. E. Hoskin, K.C., for plaintiff ; IF. P. Fillmore, for defend­
ants.

Galt, J.:—Art. 7 of the company’s by-laws provides as 
follows:—

(a) Shares in the capital stock of the company shall be transferable 
only on the books of the company by the owner in person or by attorney 
on surrender of the certificate of stock properly endorsed.

(b) Transfers and allotment of shares shall not be valid unless approved 
bv the Board of Directors.

For greater certainty but not so as to restrict anything herein contained, 
or (and) in addition thereto, the directors may refuse to register any transfer 
of stock heretofore or hereafter made ti|>on which the company has a lien, 
and the directors without assigning any reason, may refuse to register any 
transfer of stock heretofore or hereafter made whether fully paid up stock 
or not, to a person of whom they do not approve.

The last clause .above mentioned was passed by way of an 
amendment to the by-laws at a recent meeting in January last.

The shares in question are all fully paid shares, and transfers 
thereof were executed by E. F. Hutchings to the two plaintiffs 
in the month of November, 1910. The transfers were duly for­
warded to the company for registration. The directors of the 
company have refused to register the transfers of shares from 
E. F. Hutchings to I. Pitblado and J. T. Haig respectively or to 
approve of the transfers, without assigning any reason for such 
refusal. For all that appears, the directors may have thought
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the company had a lien on the shares, but the evidence negatives MAN- 
the existence of any lien. % K. B.

Inthecaseof Re flood and Jacob Y.Shantz Son tV Co., 21 O.L.R. jjt tchixgs 

153, a very similar set of facts (except astoapossible lien) was dealt ( XNrvSi T 
with by Teetzel, J., as trial Judge, and by the Divisional Court Fihk Ins. 
in Ontario. There a company incorporated under the Do- ( 
minion Companies Act, R.S.C. (ItiOO) ch. 70, pur|x»rting to act 
under the authority of sec. 80, passed a by-law providing that 
shareholders might, with the consent of the board of directors, 
but not otherwise, transfer their shares, and that no person 
should be allowed to hold or own stock in the company without 
the consent of the lxiard, and that all transfers of stock must lx* 
approved by the majority of the directors liefore being entered.

The trial Judge and the Divisional Court lx>th held that it 
was lieyond the powers of the company, as defined by the Act, 
to prohibit the transfer of paid-up shares. By special leave the 
case was carried to the Court of Appeal and was upheld by that 
Court, Meredith and Magee, JJ.A., dissenting. The case has 
since been unanimously approved by the same Court in Re 
Belleville Driving Assoc., 31 O.L.R. 79.

The Canada National Fire Insurance Co. were incorporated 
by Dominion statute, just as was the Jacob V. Shantz Son & Co.
Ltd. In this and other respects the cases appear to be on all 
fours. But counsel, in his carefully prepared argument, 
endeavoured to show that Teetzel, J., the Divisional Court of 
Ontario, and the Court of Appeal for Ontario had mistaken the 
law and should have decided otherwise.

While it is true that the company laws of the Dominion and 
of Manitoba are largely based upon English prototypes, there 
are many divergencies in our legislation, and accordingly it is not 
always safe to rely upon an English decision when interpreting a 
question of Canadian company law.

Several cases decided by the Court of Appeal in England 
and by single Judges were cited by counsel upon which 
decisions a plausible argument was based in opposition to the 
decision in the flood and Shantz case.

No decision of higher authority than the Court of Appeal in 
England was cited to me at variance with the conclusion arrivent 
at by the Ontario Court of Appeal. Their judgment, if I may 
respectfully say so, commends itself to me as a decision under
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our Canadian Company Act. Accordingly I find the plaintiffs 
entitled to judgment for a mandamus as claimed, together with 
the costs of this motion. Judgment for plaintiff.

HUTCHINGS v. CAN. NAT. FIRE INS. CO. (No. 3.)
Manitoba Court of Appeal, Howell, Perdue, Cameron and Haggart,

JJ.A. April S, 1917.
Company (5 VE—185)—Restricting shares transfers—Ultra vires.

A by-law of a company incorporated by special Act, which includes 
part 2 of the Companies Act (R.S.C. 1906, ch. 79) which purports to 
authorize directors of the company to refuse to transfer shares to a par­
ticular person or persons without assigning a reason, is ultra vires, in the 
absence of express authority in the special Act.

Appeal by defendant from the judgment of Galt, J., ante. 
Affirmed.

A. E. Ho8kin, K.C., and E. H. Siddal, for plaintiffs; IV. P. 
Fillmore, for defendants.

Perdue, J.A.:—The defendant company was incorporated by 
Dominion statute, 8 & 0 Edw. VII. ch. 89. Part II. of the 
Companies Act applies to the company, except certain sections, 
which are expressly excluded by the special Act of incorporation. 
Each of the plaintiffs, Lulu D. Birt and Ernest F. Hutchings, was 
the holder of fully paid up shares in the company. Each held 
a certificate for his or her shares. Each of these plaint iffs executed 
a transfer of his or her shares to the other plaintiff, E. F. Hut­
chings, in the form endorsed upon the certificate issued by the 
company. The certificates and transfers were delivered to the 
company with a request that the shares should be transferred to 
E. F. Hutchings. The plaintiffs who executed these transfers 
were not, nor was either of them, indebted to the company, and 
it had no lien on the shares. The company refused to register 
the transfers, and gave no reasons for the refusal. The plaintiffs 
then brought this action for a mandamus or order 1 hat the com­
pany transfer the shares to the transferee and register him as the 
owner of them. The motion was heard before Galt, J., who made 
an order for a mandamus as claimed. From that order the de­
fendant appeals.

Art. 7 of the company’s by-laws provides as follows:—
(a) Shares in the capital stock of the company shall be transferable 

only on the books of the company by the owner in person or by attorney 
on surrender of the certificate of stock properly endorsed.

(b) Transfers and allotment of shares shall not be valid unless approved 
by the Board of Directors.



33 D.L.R.I Dominion Law Reports. 753

1-or greater certainly, but not ho as to restri<it anything herein contained, 
or (and) in addition thereto, the directors may refuse to register any transfer 
of stock heretofore or hereafter made upon which the company lias a lien, 
and the directors, without assigning any reason, may refuse to register any 
transfer of stock heretofore or hereafter made whether fully paid up stock 
or not, to a jierson of whom they do not approve.

The transferee is the father of the other plaintiffs, but was not 
a purchaser for valut*.

The question at issue in the ease turns upon the power of the 
directors of the company to pass the restrictions upon the right to 
transfer contained in clause (b) of art. 7.

There is a line of Fnglish eases commencing with the (irenham 
Life Attnce. (Ex /mite Penney ( 1872), L.K. 8 ( h. 446, upholding 
such a restriction. In that ease Sir W. M. Janies, L.J., said the 
Court could not sit in appeal:

from the deliberate decision of the Hoard of Directors to whom, by 
the constitution of the company, the question of determining the eligibility 
or non-eligibility of new n,embers is committed.

Sir (i. Mellish, L.J., expressed the following opinion:—
This being an insurance company, it is quite obvious that it may be a 

matter of very great inqiortunce to the company that they should have a 
substantial bod)' of shareholders. The very existence of the com­
pany may depend u|*>n that, and in order to procure that by the deed of 
settlement the directors are invested with an absolute power to reject any 
transferee.

Tlie Court, ‘ * *c, upheld the refusal by the directors to
register the transfer. It was held also that the directors were 
not called clan* their reasons for the refusal.

The above decision was followed in He Hell Bros. Ltd. (18111), 
65 L.T. (N.S.) 245; He ('oalport China (’a., [1895J 2 Ch. 404; 
He Bede Steam Shipping Co., |1()17| 1 Ch. 123. and in other cases.

In the (Iresham Life case, the company had been incorporated 
under 7 & 8 Viet. 110 by the provisions of which the company 
was formed by a deed of settlement, which was executed by every 
shareholder who covenanted to perform the engagements in the 
deed. The power given to the directors to rejecta transfer was, 
therefore, a matter of covenant on the part of the shareholders 
and they were IhiuikI by it.

In the formation of joint stock companies under Knglish law 
there has always been present an idea of a voluntary association 
of persons similar to a partnership, modified by provisions for 
transfer of shares, limited liability of shareholders and other mat­
ters. Sir Frederick Pollock says:—
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In trading corporations I he relation of the members or sharelu king 
to one another is in fact a modified contract of partnership, which, in the 
view of Courts of equity is governed by the ordinary rules of partnership 
law. so far as they are not excluded by the constitution of the company. 
Pollock on Contracts. Nth ed. 128.

By tlie* English Companies Act, 18b2, and also under the ex­
isting Ait, a joint stock company is formed in the following 
manner. A memorandum of association is drawn up which sets 
out the name of the proposed company, the objects of the com­
pany. the limitation of liability, the amount of capital and the 
number of shares. These provisions are compulsory, but others 
may be inserted. The conditions in the memorandum of associa­
tion are fundamental, and with a few exceptions unalterable. 
'Phis memorandum may lie accompanied by the articles of asso­
ciation, which are subordinate to it, and which relate to the 
internal regulations of the company. Both the memorandum of 
association and the articles of association must be signed by the 
persons applying for incorporation. See Companies (Consolida­
tion) Act, 1908, secs. 2-10, Palmer’s Com. Law, 10th ed., 20-50. 
Upon the registration of these a certificate of incorporation is 
granted. The company may, by special resolution (that is a 
resolution passed by a three-fourths majority of members present 
at a general meeting specially called for the purpose),alter or add 
to its articles of association ; secs. 13 ami 00.

Under the English law power may be given to the directors 
by agreement of the members to refuse to register transfers of 
which they do not approve. This agreement may be inserted in 
the articles of association in the first instance or added by special 
resolution of the shareholders. The very widest freedom is allow­
ed in framing the provisions in the articles as long as they do not 
transcend the limits of the memorandum of association. See 
A»hbury A*. Co. v. Hichv, L.IL 7 ILL. 053, 070; and Palmer, 10th 
ed., p. 38. On the other hand, companies formed under the 
Dominion Act are incorporated by letters paient or by special 
Act. According to the method chosen for incorporation, the 
part of the Companies Act made specially applicable to it applies 
to the company when formed. Power is given to the directors 
to pass by-laws in respect of the matters set out in the Act, but 
they cannot by any vote or agreement of the shareholders exceed 
the limits to this power prescribed by the Act.

The Great West Permanent Loan Co. was, as above mentioned.
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incorporated by a special Act, and the clauses contained in Pari MAN- 
II. of the Coinpanics Act apply. There was nothing in the special <'. A. 
Act giving the directors power to refuse or disapprove of a trails- Hvtchinos 

1er of shares. The sections of the Companies Act dealing with (VNf'y^T 
transfers of shares are the following, sees. 138. 113. 115 and lit» I-’ikk Ins. 
(R.K.C. IIHW eh. 79). ( o

See. 132 conféra upon the <lireetors the power to pass iiv-laws ,Vr<iUP 1 A 
for “on the regulating of the allotment of stock, the issue and 
registration of certificates of stock, the forfeiture of stock for non­
payment . the dis|H»sal of forfeited stock, and of the proceeds 
thereof, and the transfer of stock."

The stock of the company is declared by the Act to he personal 
estate and to lx* transferable. Shares in companies constitute an 
exceedingly common and important form of personal estate 
embracing an enormous amount of wealth. I think one may 
safely say that the spirit of Canadian company law is to make 
stock or shares in companies transferable, readily and simply, 
and to place as little difficulty as possible in the way of the trans­
fer. If the business and membership of an intended company 
is such that it would be advisable to provide some restriction 
upon the transfer of shares to persons whom it would not be in 
the interests of the company to have as shareholders such pro­
vision should be inserted in the special Act of incorporât ion.

Reading sec. 132 along with the other provisions of the Com­
panies Act, and having in mind the spirit and intention of the 
Act, 1 am of opinion that power is not given to the directors by 
that section to pass by-laws to place any further restrict ion upon 
the transfer and registration of shares than is set forth in the 
other sections above referred to. " Regulating the transfer of 
stock" should not be taken as giving power to refuse or prohibit 
such transfer, when parliament had already made special provis­
ions in the Act restricting transfers in particular instances: secs.
143, 145.

Sec. 138 does not extend the powers of directors in regard to 
passing by-laws.

This question was most carefully considered by the Ontario 
Courts in lie Goad <V Shantz Ltd.. 21 O.L.R. 153; 23 O.L.R. 544.
Teetzel, .1., held that it was beyond the powers of a company 
incorporated under the Companies Act to pass a by-law making
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transfers of sharps subject to the approval of the directors. Both 
the Divisional Court, ami the Court of Appeal upheld that 
finding. Practically the same question was considered in a 
number of earlier eases, which are cited in the judgments in 
He Good <$* Shantz. The last mentioned case was followed by 
the Court of Appeal in Belleville Driving Association, 31 O.L.R. 
79,and must now l>e regarded as settled law insofar as the Ontario 
Courts are concerned.

1 would dismiss the ap]>eul with costs.

Cameron, J.A.:—This is a motion for an order for a manda­
mus to compel the defendants to register the names of two of 
the plaintiffs, Isaac Pitblado and John T. Haig, as the trans­
ferees of shares. The three other motions, heard at the same 
time, differed as to the facts involved in certain, but not im]>ort- 
ant, particulars. The motions were heard before Galt, J., who 
granted the application in each case. The question arises as to 
the validity of a by-law (set out in the judgment ap]>caled from) 
requiring the approval of the company’s Board of Directors to a 
transfer of shares. The approval in all cases was refused, no 
reason being assigned by the directors. There is no direct 
evidence hearing upon their motive.

It was argued that (îalt, J., was in error in refusing to follow 
certain English decisions in cases arising out of the English statutes, 
and in adopt ing the view set out in decisions of the ( hitario Courts 
under the Canadian Act, R.S.C. eh. 79.

The considerations involved lead to a survey of the history 
of the rise of corporations in England and in this country. A 
useful summary is fourni in Angel 1 <fc Ames on Corporations, p. 
44 et seq. See also Palmer on Company Law, 10th ed., p. 5, 
and the valuable observations of Dm! Eldon in Van Soudan 
v. Moore, 1 Russ. 441 (38 E.R. 171).

Co-partnerships, consisting of a large numlier of jiersons, 
were found necessary to carry on certain businesses, such as 
insurance. At first formed by mere deed, the jiartners afterwards 
applied to the legislature for its sanction, enabling the partnership 
or unincorporated conqiany to sue and be sued in the name of 
some one person, for example, the secretary. The object was 
to make the association a quasi-corporation. It was subse-
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quently provided by Lord Redesdale that a memorial of the 
individuals interested should In» filed. But this was fourni 
defective, as the remedy, either for or against the individual 
named, was ineffective, and in 1825 remedy was given as against 
the individuals. An Act was passed, 1 Viet. eh. 73, to confer 
certain powers and immunities on trading and other companies, 
creating a new system partaking of the nature of a cor)M»ration 
though governed by the general law of jiartnership. This Act 
was not successful in its operation.

By the Act of 1844, the object of which was declared to be 
“to invest joint stock companies'* with the qualities and inci­
dents of corporations, uniform provision was made for the incor­
poration of companies by a general law otherwise than by special 
Act or Royal charter. That Act, eh. 110, 7 & 8 Viet., extended to 
partnerships the shares of which were transferable without eon- 
stmt of the co-partners anti to partnerships consisting of more 
than 25 members. It was provided that a deed of settlement 
containing the various particulars and covenants set forth, under 
the 1 lands and seals of the shareholders, should he filed with the 
registrar, who thereupon granted a certificate entitling the incor­
porators to the powers and privileges mentioned, subject to the 
Act and to the deed of settlement .

No provision for limited liability was made in the Act, and 
it is to lie noted the fundamental idea of a partnership was still 
in some considerable degree preserved.

The principle of limited liability was introduced in 1855, eh. 
133, 18 & 19 Viet., whereby members of certificated companies 
thereunder were declared free from liability ami enacted that 
if execution shall have been issued against the company and 
its assets lie found insufficient then it may be issued against the 
shareholders to the extent of the amount unpaid on their shares. 
In 1856, the existing Acts were repealed and codified and this 
was again done in 1862.

The Act of 1862, eh. 89, 25 & 26 Viet, prohibited partnerships 
of more than 10 persons in some cases and 20 persons in others, 
unless registered under the Act or otherwise set forth. In cases 
where the liability is limited to the amount unpaid on the shares, 
a memorandum of association must Ik* tiled stating, amongst 
other things, the amount of capital and the shares into which 
it is divided. The subscribers must affix their names to the
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number of shares taken by them. The company may increase 
its capital by the issue of shares or modify the amounts of its 
shares, etc., but otherwise the memorandum of associai ion cannot 
l>e altered. The memorandum of association is to be accom­
panied by articles of association, signed by the subscribers, and 
prescribing such regulations as they may deem expedient. They 
may adopt all or any of the provisions contained in Table A, 
which are to be taken as applying if no separate articles are filed 
or insofar as the filed articles do not exclude them.

Subject to the provisions of the Act and of the memorandum, 
a company may, by special resolution, alter the articles of associa­
tion; regulations so made are of the same validity as if part of 
the articles. Such resolution is to lie passed by three-fourths of 
the members of the company at a general meeting to be called on 
notice and to be confirmed at a subsequent general meeting.

By see. 22, “The shares . . of any member of a company
under this Act shall be |)ersonal estate capable of being trans­
ferred in manner provideil by the regulations of the company.’'

In Table A a form is given for the transfer of shares, expressing 
it to be subject to the several conditions on which tin- transferor 
held it.

In 1908. an Act consolidating the Act of 1802 and amending 
Acts was passed, in which tin* provisions as to the memorandum 
and articles of association are reproducer! without substantial 
change.

By sec. 22 of the Act of 1908, it is provided that : “The shares 
. . of any member of a company shall be personal estate trans­
ferable in manner provided by the articles of tin* company.” 
This is substantially sec. 22 of tin1 Act of 1802. Table A (of the 
Act of 1908) says, “The directors may decline to register transfer 
of shares, not being fully paid up shares, to a person of whom 
they do not approve,” and also in cases where there is a lien, sec. 
20 of first schedule.

It was on the foregoing statutory provisions that the Knglish 
cases have been decided. In some of them the restriction on 
the transfer is to be found in the deed of settlement, in others 
in the1 articles of association. It is argued that sec. 22 of the Act 
of 1802, under which articles of association are adopted, is no 
wi<ler than secs. 45 & 80 of R.S.C. ch. 79, and if it was open to a
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com puny under the Act of 1802 to puss an article restricting trans­
fers of shares te» transferees approved by the directors, then 
directors under our Act have the ]lower to pass a by-law to the 
same effect.

The first Canadian statute dealing with the incorporation of 
companies in a general way is that of 1804. eh. 23, 27-28 Viet. 
This Act was passed in view not only of the English legislation on 
the subject, but also of that in the I'nited States, the history of 
which is referred to in Angell tV Ames, p. 50 et my. The constitu­
tion of the State of New York, adopted in 1840, forbade the 
issue of s|K*cial charters and permitted those who wished to obtain 
incorporation under general laws. The Canadian Act of 1804 
discards the cumbersome machinery of a deed of settlement or 
memorandum of association, with the supplemental articles of 
association, and simply provides, following the method then pre­
vailing in the I’nited States, for the issue of letters patent contain­
ing the provisions and giving the powers set forth in the Act.

By sec. 7 of the Act of 1804, the directors can pass by-laws 
not contrary to law. “to regulate the allotment of stock, the 
making of calls thereon, the payment thereof . . the transfer
of stock," etc. By see. 0, “The stock of the company shall be 
deemed personal property, and shall be transferable, in such 
manner only, and subject to all such conditions and restrictions 
as by the letters patent, or by the by-laws of the company, shall 
be provided." By sec. 27, the liability of the shareholders is 
limited. All these, and other principal provisions of this Act 
have been preserved in the subsequent legislation down to and 
including the Dominion Companies Act, H.S.C. eh. 79.

There are plainly wide differences between our legislation and 
that in England. It was pointed out by the late Chief Justice 
Killam that “Companies registered under these (the English) 
Acts, while they are given a certain corporate status, are treated 
as quasi-partnerships." Walsh v. A’.it". Electric Co., II Man. 
L.R. 029, 041. We have in the legislation of the Dominion 
parliament no provision for memorandums of associai i n or 
articles of association signed by the members, forming the con­
stitution of the company and setting forth the contracts and 
covenants between the members and making and defining its 
powers. Vnder our statute we must look to the Act to find these.
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The letters patent are subject to the provisions of the Act, and 
it is to the Act itself that we must go to discover the jwiwers 
of the company to enact by-laws. Under the letters patent an 
artificial person comes into existence, having the powers given it 
by the legislature. It acts by by-laws ami those are to l>e viewed 
in a different light from, and are subjected to other tests than 
contracts.

In He (ireeham Life ( 1872), L.R.HCh. App. 44(i, the restrictive 
provision was emlnxlied in the deed of settlement. It was held 
that under it the directors were not bound to disclose their reasons 
for rejecting a transferee, provided they had fairly considered the 
question and that, in the absence of evidence to the contrary, 
the Court would assume they had acted reasonably and bond fide. 
If there were such evidence, the Court had jurisdiction to inter­
fere.

In He Bell, 05 L.T.R. (N.S.) 245, the articles of association pro­
vided that: "The directors shall have an absolute discretion as 
to accepting or rejecting any transfer of shares . . and they
shall not be Inmnd to give any reason for rejecting any such 
transfer.” It was held by (’bitty, J., that the directors of a 
company, in exercising this power, must do so in good faith in 
the interest of the company, and with due regard to the share­
holder's right to transfer his shares and the question of the trans­
feree's right must l>c fairly considered. Ho inferred from the 
evidence, and from the absence of evidence, that the real objec­
tion to the transferee was that he was not one of the Bell family. 
This objection he considérée! inadmissible and rectified the register 
by entering the transferee’s name thereon.

In He Coalport China Co., (1895] 2 Ch. 404, where directors, 
who had power, under the articles of association, to refuse to 
register a transfer, if they considered the transferee not a desir­
able person, resolved at a meeting held for that purpose that the 
registration in question should be refused, it was held that in the 
absence of evidence that the directors had not acted bona fide, 
the refusal could not be questioned. “ It is for those who say that 
the directors have exercised their ]>owers improperly to give some 
evidence to that effect,” per Lindley, L.J., p. 407.

In He Bede Steam Shipping Co., (19171, 1 Ch. 123, a power in 
the articles of association for directors to refuse to register trails-
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fers, “if in their opinion it is contrary to the interests of the com­
pany that the proposed transferee should he n member thereof”, 
was held only to justify a refusal to register on grounds personal 
to the transferee, but not on the grounds that they considered it 
undesirable to increase the numbers of the shareholders, or in­
tended to affect the policy of the company.

There is no question that in Kngland the power given the 
subscribers to adopt either in the deed of settlement, or memor­
andum, or articles of association, a provision restricting generally 
or specifically the transfer of shares to transferees has been assumed 
and acted on and held valid, and thus, to some degree, one inci­
dent of a partnership, the impossibility of one member transferring 
his share without the consent of the other members, lias been 
continued in incorporated companies. The members of the 
partnership, in becoming incor]x>rated, are given the authority 
to introduce into their corporation, this incident, if not absolutely, 
certainly to a great degree, and the exercise of that authority, 
within the limits indicated in the decisions, has been upheld.

Under R.S.C. ch. 79, sec. 8, any provision of the Act that 
could be the subject of a by-law can be embodied in the letters 
patent and is then unrepealable by by-law. By sec. 45: “The 
stock of the company shall be personal estate, and shall be trans­
ferable in such manner and subject to all such conditions and re­
strictions as are prescribed by this part or by the letters patent of 
the company. Sec. 65 provides that: “No transfer of shares 
whereof the whole amount has not been paid in shall be made 
without the consent of the directors." Sec. 66, “No share shall 
be transferable until all previous calls thereon are duly paid” 
ami see. 67, “The directors may decline to register any transfer 
of shares belonging to any shareholder who is indebted 
to the company.” Sec. 45 is repeated in Part II, sec. 138. Sec. 
66 is sec. 143 of Part II., but sec. 67 is not apparently re-enacted 
in Part II.

Sec. 80 (a) is repeated in sec. 132 of Part II., with the sub­
stitution of special Act for letters patent.

It was argued that sec. 45 of the Dominion Act is no more 
restrictive, but just as broad in its terms as the corresponding 
sec. 22 of the Knglish Acts, that a company can act only by 
by-laws, and has inherent nower to pass such. It was pointed
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MAN. out that tin* articles of association can he altered under the
lx. B. Knglish Act as can by-laws under the Dominion Act, and that

lit T< Hl\<iS practically articles of association and by-laws are of the same

1-IRfc INH.
effect. If articles restricting transfers of shares to transferees 
acceptable to the directors are valid, then, it is argued, similar 
by-laws under our Act must be upheld to the same degree. And

Cn imron, J. A applying the law as stated in the Knglish eases, there being no 
direct evidence here to east doubt upon the bonâfidex and reason­
ableness of the directors' action in refusing to register, this motion 
must fail.

The subject has been recently dealt with by the Ontario 
Courts, ll was held by Teetzel. J., in Re (food Shantz Co., 
21 O.L.R. 153, in case of a company incorporated under K.S.C. 
eh. 79, that the Act nowhere authorized a company to refuse to 
transfer on their books fully paid-up shares, notwithstanding 
that existence of a by-law purjwjrting to give the directors that 
power, following MacMahon, J., in Re Imperial Starch Co., 10 
O.L.R. 22, and refusing to follow Re Macdonald and Mail Printing 
Co. ( 1870) 0 P.R. (Ont.) 309, and Re (Iresham Life and Re 
Coalport China Co. (supra). The judgment of Teetzel, .1., was 
unanimously affirmed by the Divisional Court (Mulock, C.J., 
Maclaren, J.A., and L’lute, J.). The (iresham case was distin­
guished as involving a matter of contract, and not, therefore, 
subject to the same conditions and tests as a by-law. On appeal 
to the Court of Appeal the judgment of the Divisional Court 
was affirmed by Moss, C.J.O., Garrow, J.A., and Sutherland, 
J., Meredith and Magee, JJ.A., dissenting. Moss, C.J.O., held 
that secs. 45 and 80 must be read together and that they could not 
be construed as giving the power claimed. Both he and Garrow, 
J.A., draw distinctions between the Knglish and Canadian statu­
tory provisions. Meredith, J.A., delivered a dissenting judgment, 
and his reasoning has been largely followed by counsel for the 
appellant on this argument. He considered sec. 45 the con­
trolling section and gave a wider construction to sec. 80 than the 
majority of the Court. In the result, seven Judges as against 
two dissenting, refused to concede directors the power claimed.

The judgment in Re flood tV Shantz, .supra, was followed by 
Lennox, .)., and by the Court of Appeal (Meredith, C.J.O., 
Maclaren, Magee and Hodgins, JJ.A.) in Re Ilelleville Driving
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Association, 31 O.L.1L 79. This adds five Judges to the s<-ven 
above r<ieortlv<l as adverse to giving companies power to pass 
by-laws such as those in question.

In lit Macdonald A- Mail Crintimj ('it., ti IM{. (Ont.) 309, 
Hagarty, C.J., heUl the directors could refuse their a>seni to a 
transfer without assigning reasons, and that their refusal to allow 
a transfer was justifiable in the circumstances there arising, 
refusing to follow Richards, ( who took a different view in 
He Smith v. (anada Car Co., 0 1\R. (Ont.) 107, on the ground that 
the (ire,sham ease had been reported since the judgment in that 
case. I refer also to He Canton <V Cramp Steel Co., 9 O.L.R. 3, 
in which case, however, there was no by-law.

It is true that the decision in He flood tV Shantz has been sub­
jected to criticism. In Mulvey on Canadian Company Law, pp. 
70-73, that ease is discussed, and the author holds that by-laws of a 
company ami articles of association are of the same force and 
effect, and that it is by means of by-laws that mutual covenants 
between the shareholders are entered into. See also Mitchell mi 
Canadian Commercial Corporations, p. 909.

In the Vnited States the weight of authority is against up­
holding restrictions on transfers.

Share* of stock in a corporation being personal property. and the ju* 
dviponendi being incident to the very nature of property, it follows that 
a by-law which undertakes to prohibit a shareholder from freely transferring 
his shares is ordinarily void as being in restraint of trade and against common 
right. Cyc. X. 309.

A majority of the shareholders of a corporation cannot, without express 
authority by the charter, pass a by-law, making the right to transfer shares 
depend upon the approval of the board of directors, or any other agent of 
the company. Morawetz, Law of Private Corporations, p. .'121.

A by-law requiring any unreasonable formality, or imp* sing any extra- 
ordinarv impediment on the transfer of stock, unless the power to make it 
has been expressly conferred by the legislature, would be void. Angell A- 
Ames, on Corporations. 11th ed., at p. 003.

'I he by-laws of a corporation cannot legally prohibit or limit the right of 
a stockholder to sell his stock. Cook on Corporations. 022#/. (7th ed.. page 
IHÔ1).

Had it not b^en for the decisions of the Ontario Judges, 1 
might possibly have felt more at lilierty than I do to adopt the 
views pressed upon us by defendants’ counsel. But the weight 
of authority against adopting those views is too great to be dis­
regarded. Moreover, I think the principle underlying those 
decisions of preserving as far as possible the free transferability
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of shares as personal projierty sound and should be largely dealt 
in, unless the legislature lias clearly authorized restrictions that 
may In* imposed thereon.

I would dismiss these appeals.
Howell, C.J.M., and Haggart, J.A., concurred in the dis­

missal of the appeal. Appeal dismissed.

UNIVERSAL LAND SECURITY Co. v. JACKSON

Statement.

Alberta Supreme Court, Appellate Division, Stuart, Beck, Walsh and Ives, JJ. 
January 25, 1917.

Vendor and purchaser (§ I C—10)—Want of title to minerals—Re­
scission.

Absence of title in the vendor to the mines and minerals in land en­
titles the purchaser to a rescission of the agreement of sale.

Appeal by the plaintiff company from a judgment of Harvey, 
C.J., dismissing the plaintiff's action with costs and rescinding 
t he agreement sued on—one for the sale and purchase of land— 
and declaring a lien in favour of the defendant—the purchaser— 
for the amount of purchase money, which he had paid, with in­
terest, etc.

C. //. Cirant, for appellant ; E. B. Edwards, for respondent.
Bec k, J.:—The land in question was originally owned by two 

persons, Madson and Whitlam. They made an agreement, 
January 6, 1913, to sell to Boyt and Green ; the agreement com­
prising some 90 odd lots, and containing a provision for the con­
veyance of individual lots upon payment therefor at certain speci­
fied rates.

On January 20, 1913, Boyt and Green made an agreement to 
sell to the defendants three of the lots comprised in the Madson 
and Whitlam agreement. Boyt and Green made also agreements 
for the sale of other of the lots to various persons.

By an instrument dated January 11, 1914, made Ixdween 
Boyt and Green as assignors and the plaintiff company as as­
signees, Boyt and Green assigned to the plaintiff company all 
their interest in the lands and in the agreements for sale and in 
the moneys owing by the purchasers.

It is stated in this assignment that Boyt and Green were 
trustees for the plaintiff company, but from the provisions of the 
assignment one would be inclined to infer that the assignment was 
by way of securing some liability of Boyt and Green to the com­
pany.
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This action is one, in effect, for specific performance of the 
agreement, Boyt and Green to the defendants. The defences 
set up are substantially two—misrepresentation and absence of 
title in the plaintiff company or in Boyt and Green—and there* is 
a counterclaim for rescission.

At the trial it being stated that Whit lam had become the 
registered owner of the lands since the commencement of the 
action and that the plaintiff company had assigned its interest 
to him, Whit lam was added as a party plaintiff.

The trial Judge found in favour of the defendants on the 
issue as to misrepresentations. We are agreed that it is unneces­
sary for us to consider the* evidence upon this issue inasmuch as 
we are of the1 opinion that the plaintiffs fail on the issue as to title.

The facts with regard to the title were as follows: The title, as 
I have described it, relates only to the surface; the defendant 
was entitled, because of there being no reservation in the* agree­
ment, to the minerals, and neither the plaintiff company nor 
Whitlam had title to the minerals or any power to compel a con­
veyance of them.

It may be- thought that the absence of the title* to the* minerals 
at all events those* which underlie or may underlie any land bought 
for farming pur]>oses. or at all events for building purposes, ought 
to be treated by the Court like* the absence of title to an incon­
siderable portion of the lanel sold, with respee*t to which the ( ourt 
would allow compensation, or like a mere elefect in title, which 
the Court w ou lei allow the vendor a reasonable time to remedy, 
but even if it were peissible, in view of the W'ell-establisheel prin­
ciples of the Courts, whose* jurisprueh*nce we are* in a ge ne ral way 
at least lounel to follow, to extend the applie-ation of those prin­
ciples in such a way as to accept and aelopt such a view, it must 
not be ewe*rlookeel that the* ownership of the minerals may be* a 
matter of much greate*r moment than at first sight it may appear 
to be. In some* parts of the* province eernl unelerlies the* surfae*e 
thremghenit very large trae*ts, oil anel natural gas have 
bee*n found in paying eluant it ies in some* part s. Owing to the 
configurâtiem of the* lanel coal in the* northern part of the* provine-e 
is ordinarily worked by means, not of ve*rtical e>r inclined shafts, 
but of horizontal or level tunnels, many of them, for example, 
several uneler what is now the City of Eelmemtem, running for very
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<>1 llit- making of the tunnels wen1, or have sinee beeome, building
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lots. This condition of things, in fact, was the occasion of so 
great a fear of possible injury to buildings, that, as a meansof meet­
ing such a danger, to some extent at least, if it should become

J.UKHOX actual or probable, the City of Edmonton obtained from the legis­
lature power to expropriate mining rights, and ii must be re­
membered that, according to the law of England, winch 1 assume 
to be applicable in this province, t ic owner of the minerals is under 
obligation only to preserve the surface in its natural state, irre­
spective of the increased burden of buildings.

In the present instance, not only was there an absence of title 
to the mining rights, but there was actually outstanding a coal 
mining lease of 20 acres, which included the lots, the subject- 
matter of the agreement.

The defendants repudiated the agreement on the ground of 
absence of title to tin- minerals by their defence and counter­
claim before the title had been acquired; indeed, it has not yet 
been acquired or contracted for.

This, in our opinion, is a complete defence to the action ami 
a complete ground for rescission of the agreement. In truth, the 
present case is, so far as this Court is concerned, concluded by 
our own decision in the case of /unis v. ( ostello, 33 D.L.R. 602, 
decided so recently as the 13th of the present month.

In the case of Bellamy v. Debenham, 11891] 1 Ch. 412, 60 L.J, 
( 'h. 166, 64 L.T. 478, then- was an absence of title to the minerals. 
The purchase price of the property was L‘800; the vendors (after 
repudiation) got in the title to the minerals for the very small sum 
ol CIO 10s., and yet the Court appear to have considered the 
question of compensation as scarcely open to argument.

There has been and still remains so much misunderstanding 
or doubt in the minds of some members at least of the profession 
as to what 1 his ( 'ourt has decided as to the obligations of a vendor 
upon tin- ordinary form of agreement for sale and purchase of 
land for a price payable by instalments, and the rights of the 
purchaser, that I think it well to give a synopsis of what I think 
is 1 he result of our decisions, without expecting my brother Judges 
to examine it critically and to express an opinion upon it, be­
cause it may be that, as I shall put it, it may seem to call for some
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restrictions, limitations or exceptions which I Juive not thought 
worth while in what is intended ns merely a statement of general 
rules to express; and because it is quite unnecessary as part of the 
reasons for decision in the present case.

1. The purchaser under an agreement of sale of lands can re­
pudiate ti e contract for want of title in the vendor at any time 
before the vendor has acquired or placed himself in such a position 
that lie i an ei force a right to acquire a title according to the 
exigency of tin* agreement : A intons v. Stewart, I A.L.IL 384, 
per Reek. J.; (!raven v. Mason, 2 A.L.IL 171), per Stuart, .L: Reeve 
v. M><lh a, 14 D.I..IL 345, 0 A.L.IL 21)1, Court en banc.

ALTA.
S. ('.

Vmvkhsai. 
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This rule is perhaps subject to an exception in case there is a 
want of title only to so comparatively a small portion of the 
subject -matter of the sale that the Court would hold it to be a 
case for compensation.

2. If the objection to the title relates only to some defect in 
the title, as distinguished from an absolute want of title, or relates 
to a want of title to only such a comparatively small ]K>rtion of the 
subject-matter of the sale as above mentioned, then the vendor 
has until the time al which he is bound to shew title to perfect the 
title in the one ease, or to acquire title to the small portion in the 
other, before the purchaser can repudiate; and where the case is 
one for compensation, and compensation is offered, presumably 
he could not repudiate.

3. I’m 1er our common form of agreement for sale and purchase 
of land for a price payable by instalments, where a transfer is 
to be given on payment of the purchase-money in full, the pur­
chaser is entitled to demand of the vendor, before he pays any 
deferred instalment, that the vendor shew that he has a good 
title or can compel a conveyance to himself so as to have a good 
title at the maturity of the last instalment : Rutherford v. Walker, 

1 A.L.IL 122, per Reck, .1,; (Iravcs v. Mason. I A.L.IL 250, per 
Scott, .1.; (roodchild v. RethelK It) D.L.IL 101, K A.L.IL t)S; Ruing 
v. Mcdill, 22 D.L.IL 834. 8 A.L.IL 104. 105; Let v. Sheer, It) 
D.L.IL 30, 8 A.L.IL 101 : Krom v. Kaiser, 21 D.L.IL 700, S A.L.IL 
287: Armstrong v. Marshall, 22 D.L.IL 51, S A.L.IL lit); llallan- 
tyn< v. lldtinger, 8 A.L.IL 112; Sen-berry v. Langan, 8 D.L.IL 
845. 47 Can. SAUL 11 1.

4. If therefore the purchaser makes such a demand be is en-
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titled to have the demand complied with within a reasonable 
time, or within a time fixed by notice, if the time lie reasonable, 
and in default to repudiate the agreement. Vide the same cases.

5. A repudiation may lie made by the purchaser bringing an 
action for «‘scission or by his making it in his defence to the 
vendor's action: Heevc v. Mullen, supra; Ewing v. Mdlill, supra.

ti. Where there is no repudiation the Court will give a reason­
able time to the vendor and this is usually done by way of a 
reference.

I agree in the disposition of this case proposed by my brother 
Walsh.

Walsh, J.:—This is a vendor’s action for specific performance 
with a counterclaim for rescission, the defence and counterclaim 
being based upon (a) certain material misrepresentations on the 
part of the plaintiff as to municipal and other improvements 
that were either under way or that it had been decided to set on 
foot with reference to this and other property in the same dis­
trict, and (6) that while the agreement sued ujxm was for the sale 
of the lands without any reservation or exception, the defendant 
did not then, as a matter of fact, own any but the surface rights, 
the title to the coal underlying the surface being in someone else 
and the lands l>eing subject to an existing coal lease and the plain­
tiff was not in a position to get in these outstanding rights. The 
Chief Justice who tried the case found that some of the misrepre­
sentations complained of had been made and upon this ground 
he dismissed the action and gave judgment for rescission as asked 
for by the defendants and from this judgment the plaintiff appeals.

In order to determine whether or not the view which the Chief 
Justice took of the facts upon which he based his judgment is one 
that would commend itself to us it would be necessary for us to 
read with care all of the evidence given at the trial and the appeal- 
book is by no means a small one. In view of the fact that the 
other ground of defence and counterclaim taken by defendants is, 
under judgments of the Appellate Division, one that we must 
give effect to, it seems to me quite unnecessary to undergo the 
trouble and take the time to study the evidence with a view to 
deciding whether or not the judgment under appeal can be sus­
tained on the ground on which the Chief Justice rested it.
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The facts as to the title arc plain and undisputed. By the 
agreement in question the vendors agreed to transfer to the 
defendants the land in question, subject only to the conditions and 
reservations in the original grant thereof from the Crown. The 
appeal was argued on the understanding that the mines and min­
erals were not reserved by the Crown in its original grant of these 
lands. The vendor's title to these lands was under an agreement 
of sale which reserved to their vendors all mines and minerals 
under the same and they have never since acquired title or the 
right to call for title to the same. Unless this case is distinguish­
able from In nia v. Costello, 33 D.L.R. 002, decided less than a 
fortnight ago by the Appellate Division, this want of title to the 
mines and minerals must be given effect to as it was in that 
ease by a judgment dismissing the plaintiff’s action and rescinding 
the agreement.

The only ground of distinction that I can see between the 
two cases is that in the former the repudiation of the contract upon 
discovery of the lack of title was made by notice to the plaintiff, 
while here it was made by the statement of defence. This Court 
held, however, in Ewing v. Mdiill, 22 D.L.R. 834. 8 A.L.R. 104, 
that repudiation can be effectively made by the statement of 
defence and that ground of distinction therefore vanishes.

The plaintiffs complain that the lien given by the judgment 
upon the lands in question is too broad and in this I think they 
are quite right. It should be limited to the interest of the defend­
ants, vendors, Bovx and Green, in the land. 1 think the blame for 
this lies upon the solicitors and not upon the trial Judge.

In his reasons for judgment the Chief Justice merely said that 
there would be a declaration of lien on the property and the 
solicitors elaborated this in the formal judgment into a judgment 
giving the defendants a lien on the land not confining it to the in­
terest of their vendors in it.

The formal judgment should be varied accordingly and other­
wise the appeal should be dismissed with costs.

Stuart, and Ives, J.., concurred with Walsh, J.

Judgment varied.

49—33 D.L.R
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SASK. THE KING v MACDONALD

S. C. Saskatchewan Supreme Court, Sir Frederick llaultaiti, C.J., Newlands, lirown. 
and McKay, JJ. March, 10. 1917.

Municipal cokporationh (§ IIC—105) -Regulation or business 
License to practise law Ultra vires—Construction of
STATUTES.

Municipal by-laws, in so far as they purport to regulate, license and 
control barristers or solicitors, arc ultra vires. The general legislation in 
the City Act. as to the regulation and licensing of businesses or callings, 
cannot override the special legislation as to barristers and solicitors 
contained in the Legal Profession Act (R.8.S. 1909, ch 104)

Statement. Case stated by the police magistrate of the City of Saskatoon 
under sec. 761 of the Crim. Code of Canada.

//. L. Jordan, K.C., for res]>on<lent.
//. I\ Newcombe, for appellant.

The judgment of the Court was delivered by
McKay, .1. :—On No vender 1,1916, an information was laid un­

der oath by ( ’harles H. Price charging that the said B. D. Macdonald 
bet ween January 1 and October 24,1916, at the City of Saskatoon, 
in the Province of Saskatchewan, did carry on business as barrister 
and solicitor in an office situate on Second Avenue in the City of 
Saskatoon, under the name and style of Macdonald & Stewart, 
without having a license therefor from the City of Saskatoon, con­
trary to the provisions of by-law No. 890 of the city of Saskatoon 
and amendments thereto.

On November 10, 1916, the said police magistrate found the 
said Bernard 1). Macdonald guilty of the said offence and con­
victed him thereof. The following arc the facts stated by the 
magistrate :—

(a) Defendant is a duly qualified and enrolled barrister ami solieitor of the 
Supreme Court of Saskatchewan and paid the fees and dues prescribed by the 
Law Society of Saskatchewan, for the year 1916, amounting to $10. (6)
Defendant has practised as barrister and solicitor in an office situated on 
Second Ave. in the City of Saskatoon between January 1 and October 24, 
1916, under the name and style of "Macdonald & Stewart.” (c) Defendant 
has paid no license fee to the city in resjiect of his said practice under by-law 
890 and amendments thereto, and no license has been issued to him. (d) The 
annual license fee payable by the defendant as provided for in the by-law 
No. 890 and amendments thereto of the City of Saskatoon would amount 
to $53.42. (e) The city has repeatedly demanded payment of the said license 
fee from the defendant. (/) The defendant is a supporter of separate schools 
in the St. Paul’s R.C. Separate School District, Numlicr 344, of which the 
City of Saskatoon forms a part, and the defendant is so described on the 
assessment roll of the City of Saskatoon for the year 1915.

The questions submitted to this Court are as follows:—
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1. Arc the aforesaid by-laws Nos. 890, 891 and 972 ultra vires of the City 
of Saskatoon, in so far as they pur|>ort to regulate, license or control barristers 
or solicitors? 2. The said Bernard 1). Macdonald being a barrister and soli­
citor of the Supreme Court of Saskatchewan, has the said City of Saskatoon 
power to enact a by-law to control, regulate or license barristers and solicitors 
of the Supreme Court of Saskatchewan? .'1. The said B. 1). Macdonald being 
a supporter of the separate school in St. Paul's Separate School District No. 
344, of which the City of Saskatoon forms a part, does such license prejudici­
ally affect the rights of the said B. 1). Macdonald with resjiect to separate 
schools? 4. Do the said by-laws Nos. 890, 891 and 972 refer to or include 
barristers and solicitors?

Taking up the first question submitted: The section of the by­
law under which the conviction heroin was made is sec. 102 of 
by-law 890 of the City of Saskatoon, us added by by-law 972 of 
said city, and reads as follows:

Business Licenses.
102. A license shall he taken out by every jH-rson who carries on any of 

the businesses enumerated in this clause ami he shall pay therefor an annual 
license fee calculated according to tin* floor or ground space occupied by him 
for the pur|M»se of such business at the following rates |H*r square foot 

List of Businesses and License Fees. Hate per sq. foot.
Brick Yanis - - - - 0.16 cents.
Ice Houses - - - - 0 16“
Offices (Business ami Professional) - 4 8 cents.

SASK.

8. C.

Mac­
donald.

McKay, J.

It is to be noted that this section says: “A license shall In* 
taken out, etc.,” and ‘‘he shall pay therefor an annual license 
fee, etc.” And by-law No. 891 imposes a penalty for breach of 
any by-law of the city, which said penalty and the license fees 
payable under by-law 890 and amendments may Ik* recovered 
and enforced by summary conviction.

Counsel for the City of Saskatoon contends that sec. 204 of the 
City Act, ch. 10 of 1915, Saskatchewan statutes, sub-sec. 02, 
gives the city authority to impost1 this license upon barristers 
and solicitors. This section reads as follows:

204. For greater certainty but not so »s to limit the general powers con­
ferred by the preceding section of this Act, the council may make by-laws or 
regulations for all or any of the following purposes:-

62. Controlling, regulating and licensing livery, feed ami sale stables, 
motor liveries, real estate dealers and agents; intelligence officers or employ­
ment officers or agents, butcher sho|)s or stalls, skating, roller or curling 
rinks and all other businesses, industries or callings carried on or to be carried 
on within the municipality, or commercial travellers or other persons selling 
goods, wares, merchandise or other effects of any kind whatsoever or offering 
the same for sale by sample cards, siiecitnens or otherwise for or on account 
of any merchant, manufacturer or other |H*rson selling directly to the consumer 
not having his principal place of business in the city; and collecting license 
fees for the same.
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Counsel for the city argues that in the foregoing section the 
words “and all other businesses, industries or callings” include 
barristers and solicitors, hence the section gives the city the power 
claimed.

Even admitting that these words are wide enough to include 
barristers and solicitors, yet I do not think it gives to the city the 
power claimed. If this section has the wide meaning given to it 
by counsel for the city, then why enact secs. 63 and 64 which deal 
with other businesses, industries or callings carried on within the 
municipality?

Furthermore, it is to be noted that the by-law passed under 
sub-sec. 62 is for “controlling, regulating, licensing,” etc. If 
this section were construed to include barristers and solicitors, 
then the City of Saskatoon could pass a by-law to control, regulate 
and license barristers and solicitors carrying on business within 
the city, and, under sec. 207 of the City Act could prohibit them 
from practising without a license, and under sec. 208 of said Act 
could refuse or revoke the license without giving any reason and 
thus prevent them from practising there.

In other words, this general legislation in the City Act would 
be made to override the special legislation with regard to barristers 
and solicitors contained in the Legal Profession Act, ch. 104, 
R.S.S. 1909, which deals with their control and regulation, and 
which entitles them to practise anywhere in the Province of Sask­
atchewan upon complying with this last mentioned Act and the 
rules made thereunder.

At p. 286 of Maxwell on Statutes, 5th ed., the author states:—
Having already given its attention to the particular subject, and provided 

for it, the legislature is reasonably presumed not to intern! to alter that s|>ecial 
provision by a subsequent general enactment, unless that intention is mani­
fested in explicit language, or there be something which shews that the atten­
tion of the legislature had l>een turned to the special Act, and that the general 
one was intended to embrace the special cases within the previous one; or 
something in the nature of the general one making it unlikely that an ex­
ception was intended as regards the social Act. The general statute is 
rend as silently excluding from its operation the cases which have been 
provided for by the special one,
and cites the following authorities in support of this statement: 
Fitzgerald v. Champneys, 2 Jo. & H. 31, 54, 30 L.J. Ch. 777; Barker 
v. Edger, [1898] A.C. 748, 754; Garnett v. Bradley, 9 App. Cas. 
944, 950.

As the intention of the legislature is not manifested in explicit
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language, in sul>-sec. 62 alx>ve referred to, to include barristers 
and solicitors therein and thus alter the previous law as to them, 
I am of the opinion that it does not include them and it was never 
intended that it should.

The case of the Corp. of the City of Victoria v. Helyea, 12 B.( ML 
112, cited by counsel for the city, is really distinguishable from 
the case at bar.

The British Columbia Act, under which the Victoria case 
was decided, only confers power to issue licenses and levy and 
collect the same. It does not confer the power to control and 
regulate the licensees as does our Act, And, further, the original 
Act had the words “barrister or solicitor” and later the word 
“profession” was apparently substituted. All of which clearly 
indicates that the legislature intended to include barristers and 
solicitors.

In my opinion, therefore, the first question submitted should 
be answered in the affirmative, and as this answer disposes of the 
whole case it is not necessary to answer the other questions, and 
the conviction should be quashed with costs.

Conviction qunshed.

McPHEE v. BELL
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Iieck and 

Ives, JJ. January 26, 1917.

Accord and satisfaction (§ I—7)—Release—Compromise 
and settlement of action—Proceedings to wind up.]—Apj>eal by de­
fendant from the judgment of Simmons, J. Reversed.

C. C. McCaul, K.C., for appellant.
S. W. Field, for respondent.
The judgment of the Court was delivered by
Stuart, J.:—The plaintiff and the defendant Bell had Ijeen 

partners under the firm name of Bell and McPhee, and had been 
engaged in a timber business. Subsequently they sought incor­
poration and a company called Timbers Limited was incorporated, 
in which McPhee held 49 shares, Bell 50 shares and the defendant 
Robertson 1 share. Some, but apparently not all, of the assets of 
Bell and McPhee were transferred to the company. The company 
continued business for a while and then disagreements arose be­
tween the two chief shareholders, the plaintiff and the defendant. 
The plaintiff made an application under the Winding-up Ordin-

SASK.

8. C.

Ma<- 

McKay, J.

ALTA.
S~C\



774 Dominion Law Reports. ,33 D.L.R.

ALTA.

S <\
mice for an order to wind up the company. This was opposed by 
Bell. Instead of granting or refusing the application Simmons, 
J., lieforc whom it came, made several orders providing for an 
enquiry into the condition of the company. The Judge made 
also some suggestion as to a settlement and asked the disputing 
parties to make sealed offers of a price at which they would buy or 
sell their respective interests.

The plaintiff McPhee then l>egan this action. In his statement 
of claim he sets forth the history of the partnership and the com­
pany, the applications before Simmons, J., the negotiations for 
settlement, alleges that an agreement was arrived at, and asks 
an order of the Court directing the settlement to l»e carried out .

The defendant Bell denies the making of any agreement of 
settlement, and also alleges that owing to a concealment of facts 
by the plaintiff McPhee as to the real value of the assets, the 
defendant is not bound to carry out any settlement that may have 
been made. Upon the argument before us the position was also 
taken that the defendant could even on account of a mere uni­
lateral mistake withdraw from the settlement.

The trial Judge gave judgment for the plaintiff and the defend­
ant ap])cals.

The vital question therefore appears to be: was the release 
of the Nelson claim a condition upon which only the defendant 
Bell, through his solicitor Winkler, agreed to accept the bond for 
$0,000, and take it as a satisfactory bond? The plaintiff alleges 
that he did procure a bond of indemnity satisfactory to Bell to be 
executed by two sureties approved by the defendant.

Upon the facts I conclude that Winkler never agreed to accept 
the bond for $0,000 without a release of the Nelson claim. If 
the plaintiffs never agreed to secure a release which would be 
available to protect Bell then there never was any agreement 
between the parties. I think that was what Winkler was de­
manding, and, as a careful solicitor, properly demanding. If on 
the other hand the plaintiff, through Coulter, did agree to obtain 
such a release, then he did not do so, and the l>ond required by the 
defendant was never produced. The plaintiff does not offer even 
now to obtain this release. It might be possible, perhaps, in some 
circumstances other than those of the present case, that such a 
condition might be imposed by the Court, and the agreement
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ordered to be specifically performed, provided that condition were 
complied with by the plaintiff. But I do not think this is a proper 
case for such a course. In the first place, I think the actual j)osi- 
tion was that Coulter and Winkler misunderstood each other. 
Winkler, being hound to protect his client, would naturally be 
thinking of stringent conditions. Coulter, having much less 
responsibility as to the protection of a client, because McPhee 
was merely continuing a liability already upon him, would natur­
ally be more careless in his view of the suggested Nelson release. 
He would therefore be the less likely to realize the seriousness of 
Winkler’s requirement, and very probably merely thought Winkler 
wanted a verbal assurance from him that Nelson would give no 
trouble.

My opinion, therefore, is that they were really not agreed 
upon the point at all. and that this being so there was no agree­
ment which the Court can enforce.

But there is also another view of the matter. McPhee had 
applied to wind up the company. Bell was opi>osing that appli­
cation. There was a dispute, a piece of litigation between them. 
In those circumstances 1 think the principle of accord and satis­
faction might very properly be applied. This principle is that a 
mere agreement to compromise a dispute of such a kind is not 
enforceable unless the agreement, that is, what has been agreed to 
be done, has been actually done and completed. That is, the 
“accord” must also lx- followed by satisfaction. In some cases 
too, the very making of the accord, the agreement, may, if the 
parties so intend, be itself taken as the satisfaction. See (ye., 
vol. 1,313.

And even without applying this somewhat technical principle 
or rather, perhaps, by applying the second branch of the principle, 
as to the accord and satisfaction being one and the same, it seems 
to me that in such an affair as here occurred it must be taken as 
quite possible for either party to withdraw at any time before the 
actual settlement was effected and completed. It was a back and 
forward discussion between solicitors. It was a matter of such a 
kind that something might crop up even at the last moment 
which would cause a hitch. I do not think it was ever intended 
that there should be anything binding upon either party until the 
matter was actually completed and ended by the execution of 
documents and passing of money. Perhaps it might have been
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otherwise if more formal negotiations had taken place or if the 
terms of settlement had been stated in open Court and noted by a 
Judge. But as things occurred here I think Bell was at liberty 
for any reason he liked, whether good or bad, to withdraw at any 
time before the actual completion of the documents.

1 think, therefore, it is unnecessary to deal with the other 
grounds of defence raised. The apjieal should be allowed, the 
judgment below set aside, and the action dismissed with costs. 
But as the grounds of ap]x>al argued before us were not argued in 
the Court below 1 think there should be no costs of the appeal.

A ppral allowed.

STEVES v. KINNIE
Hriiixh Columbia Supreme Court, Macdonald, ./. January 11, 1917.

Master and servant (§ II A—35)—Injury to seaman— 
Negligence—Tug and tow.]—Action by seaman for personal 
injuries.

McCrossan, for plaintiffs; Robinson, for defendants.
Macdonald, à.:—The plaintiff was employed by the defend­

ants on the tug “Naid.” He is a master mariner; but the boat 
was under the management of the defendant Edmund Kinnic 
as captain. He had his son and co-defendant, Harold Kinnic, 
as chief engineer. On May 28, 1910, the tug towed a Ixiom of 
logs from Port Moody on Burrard Inlet down through the First 
Narrows into English Bay. The intention was to deliver the 
logs in False Creek but the defendant, having some other work 
in hand, and desirous of taking advantage of the state of the 
tides, determined to moor the boom at the buoy almost opposite 
the English Bay pier and towards the entrance to False Creek. 
He rounded Stanley Park and came down on the north side of 
the Bay with the flowing tide. As the buoy was approached, 
the tug stopped and the tow line shortened and then the plaintiff 
was instructed to go with the defendant, Harold Kinnie, in the 
dinghy to the buoy and be ready to moor the boom when it 
approached close* enough for that purpose. The line supplied 
for mooring was short and required that the boom should come 
practically up to the edge of the buoy. To carry on the work 
to advantage, it was necessary that some one should step off the 
dinghy and put the wire tie rope through the* ring in the centre 
of the buoy. He should then be ready to put it around the nose
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of the boom when close enough to do so. The tug “Elsie ’ was 
moored to the buoy at the time and the plaintiff tied the dinghy 
to the ro]>e used in mooring the “Elsie.” The evidence is some­
what contradictory as to what took place after the plaintiff had 
reached the buoy, but the fact is apparent that the» loom was, 
by some motive power, brought not only up to the buoy but over 
it, in such a way as to throw the plaintiff off the buoy and crush 
him against the side of the tug “Elsie," causing him serious 
injury. Plaintiff alleges that this accident was due to the negli­
gence of the defendants. Defendants, while denying any negli­
gence, at the same time contend that the plaintiff contributed 
to his own injury by his breach of instructions, as to the manner 
of doing his work and carelessness while on the buoy. He had 
more experience in work of this kind than the defendant Harold 
Kinnie. I find he was not improperly or contrary to instructions 
upon the buoy. He was then1 ready to take part in mooring 
the buoy, and apparently the landing was sufficient to accommodate 
both of them. He had a right to expect that the boom would 
simply come up close enough to be moored and would not over­
run it. If he had seen the boom approaching, and been able to 
determine that its speed was such that it would properly overrun 
the buoy, he might have escaped by plunging into the water, 
but this is not the way in which the events transpired. Plaintiff 
had not control of the speed of the lx>om and if the defendants 
were guilty of negligence in towing the boom which continued 
up to the time of, and was the proximate cause of, the accident, 
then, even though the plaintiff might have taken such precautions, 
the defendants would still be liable. 1 think the facts are such 
as to require an explanation by the defendant to shew why the 
boom was brought up to the buoy in such a manner as to cause 
the accident. There is no question as to the defendant, Edmund 
Kinnie, being a competent mariner. It is claimed by the plaintiff 
that in endeavouring to moor the boom of logs, he came head-on 
with the flowing tide for that purpose and that this was bad 
seamanship. I am quite satisfied that the proper way for a 
boat to approach a wharf, when going down stream, with the 
current, is to pass the wharf and, then turn and come up against 
the current and make the landing. It would be wrong, there­
fore, for the defendants with a flowing tide of any appreciable 
strength, not to bring the boom around and up to the buoy

B. < .
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against the force of the tide. The contrary was not contended 
8. by the defendants, but the evidence on the point was contra­

dictory. The defendants were in a similar position to a boat 
coming to anchor in a stream. The precautions to be taken 
in that event are outlined in 26 Hals. Laws of England.at p.589.

There was also a divergence of opinion as to the direction that 
the tide took at the buoy. Plaintiff’s witnesses asserted that 
the “Elsie” was trailing towards the mouth of False Creek, 
shewing that this was the direction of the tide, while the evidence 
on the part of the defence was that this boat was lying towards 
the English Ray pier. Then there was evidence that the effect 
of the tide was not apparent at the buoy. It would appear 
beyond question, that the general effect of the flowing tide would 
be towards False Creek, although there might 1m« local eddies 
and currents in other directions throughout English Ray. It 
was considered, on the part of the defence, that there was no 
particular danger attached to the mooring of the boom, so that 
the plaintiff was not engaged in a dangerous occupation at the 
time of the accident. I think, however, that it was a somewhat 
difficult operation to perform successfully and required con­
siderable care on the part of the captain in charge of the tow. 
He had rendered his task more arduous by utilising such a short 
wire rope for tying the boom, thus requiring that it should lx* 
brought up close to the buoy, and involving closer calculation 
in the speed of the boom and necessitating that its way should 
disappear at the proper time. The plaintiff was thus in a 
dangerous position, where, if proper care were not exercised, 
a disaster might happen. Did the defendant, Edmund Kinnie, 
then, under these circumstances, fulfil his duty, as stated by 
Lord Watson in Smith v. Baker, [1891] A.C. 325, at p. 353, viz:—

It does not appear to me to admit of dispute that, at common law, a 
master who employs a servant in work of a dangerous character is bound to 
take all reasonable precautions for the workman’s safety.

This rule is of general application. In order to escape liability, 
I think the onus is cast upon the defendants of shewing that all 
reasonable precautions were taken and that the accident was 
inevitable. Plaintiff, in other words, does not require to affirm­
atively prove negligence on the part of defendants. It might be 
said to exist prima facie. The defendants were in much the 
same position as the defendants in The Polynésien case, [1910] P. 
28, at 30, referred to as follows by Sir John Righam:—
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This is a case in which a steamer in charge of a licensed pilot ran into 
a vessel lying at her moorings, and sank her. in broad daylight.

The law applicable to such a case is stated in The City of Peking (1888), 
14 App. Cas. 40, at p. 43, where Lord Watson, in delivering the judgment 
of the Court, said : “ When a vessel under steam runs down a ship at her moor­
ings in broad daylight, that fact is by itself /trimâ facie evidence of fault, 
and she cannot escape liability for the consequences of her act, except by 
proving that a competent seaman could not have averted or mitigated the 
disaster by the exercise "of ordinary care and skill." Thus the onus is cast 
upon the steamer of shewing that the disaster was one which could not have 
been provided against by the exercise of ordinary care and skill, by which 
is meant that kind of care and skill which is 1o be expected of projterly 
qualified men.

Lord Esher, in The Merchant Prince, 11892] P. 179, at 187, 
also considers the liability, where a ship under way runs into 
another ship at anchor. He considered this pritnû facie evidence* 
of negligence on her part. That the ship at anchor has only to 
so state, and that it was daylight, and then the mere fact of 
running into her is evidence of negligence on the other side. He 
says that the plain rule to govern the acts of sailors, under these» 
circumstances, is this:—

Vnlcss you cun get rid of it, it is negligence proved against you that 
you have run into u ship at anchor. Then they have gone on with some 
variation of phraseology, but 1 am bound to say that if you look into all the 
cases with an agreement of fact, that the only way for a man to get rid of 
that, which circumstances prove against him as negligence, is to shew that it 
occurred by an accident which was inevitable by him—that is, an accident 
the cause of which was such that he could not by any act of his have avoided 
its result. He can only get rid of that proof against him by shewing inevitable 
accident, that is, by shewing that the cause of the collision was a cause not 
produced by him, but a cause the result of which he could not avoid. Inevit­
able means unavoidable. Vnavoidable means unavoidable by him. That 
being so, there comes the proposition which Lojm's, L.J., has put into form 
that a man has got to shew that the cause of the accident was a cause the 
result of which he could not avoid. If he cannot tell you what the cause is, 
how can he tell you that the cause was one the result of which In* could not 
avoid? That apjiears to me to be perfect reasoning.

Pry, L.J., in the same ease, refers to the Imrilen resting u]>on 
the defendants of shewing inevitable aceident and then adds:—

To sustain that, the defendants must do one or other of two things. 
They must either shew what was the cause of the accident, and shew that 
the result of that cause was inevitable, or they must shew all the possible 
causes, one or other of which produced the effect, and must further shew 
with regard to every one of these |>ossible causes that the result could not 
have been avoided. Unless they do one or other of these two things, it 
does not ap|K-nr to me that they have shewn inevitable accident.

The question is whether, assuming the onus is cast upon the 
defendants of shewing what was the cause of the accident, have
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"• c‘ they .satisfied such burden and cleared themselves of liability?
S. (\ Defendant, Edmund Kinnie, in his examination for discovery,

accounted for the running down of the buoy by the boom as 
follows :—

Q. Now what hapiMMied was this, was it not, that the tide carried the 
ends of the boom sticks on to the buoy and u|>set the buoy. Isn't that 
correct? A. Yes, that is right, (j. Precipitating your son into the water? 
A. Well, not exactly that. (j. Well, part of the. boom anyway? A. The 
boom was forging ahead a little, tj. That would be going ahead in a south­
erly direction? A. Yes, sir. (j. Westerly of the buoy? A. Yes. sir. 
Q. And it carried her into the buoy and upset the buoy and your son. and 
sent them into the water? A. Well, the boom hadn’t quite stopped. When 
these boom sticks came up against the buoy, the boom was still forging a 
little ahead. That is what iqwvt it. Q. Hut there is no question but what 
it was the boom that upset it? A. Sure it was. (j. It upset the buoy? 
A. Yes, sir. Q. And the nose sticks of the boom went clean over the buoy? 
A. That is right. (J. And jammed Captain Steves' leg between the tow 
ami the stem of the tug “Klsie”? A. Yes. sir. Q. And your son was 
thrown off into the water as well, wasn't he? A. Yes. sir.

In ti previous part of the examination for discovery, he had 
stated that the tide was running east at the anchor buoy and, 
while denying that he approached the buoy in a direct head on 
manner, he stated that he came up to the side of it and that his 
boat, as well as the lx>om, were heading south when he came to 
the buoy. The admissions, thus contained in the examination 
for discovery, if taken by themselves, Would indicate that this 
defendant was excusing or accounting for the upsetting of the 
buoy by the force of the tide. This would mean that the tide 
was the motive power propelling the boom towards the buoy, 
so that he would not have been pursuing proper seamanship 
in thus coming up with the tide to moor the boom of logs. He 
had already admitted that plaintiff had to be on the buoy to 
pass the wire rope through the ring of the buoy and attach it 
to the nose of the boom. If then, he brought up his tow to the 
buoy with the tide, he was bound to over-run the buoy and 
cause disaster. He receded, however, from this position at the 
trial and stated that there was no tide at the buoy. He expressed 
the opinion that the accident was caused by the boom being 
affected by a swell, which resulted from one of the C.P.R. boats 
passing out in English Bay on its way to the First Narrows. 
This did not appeal to me as a probable cause and, in any event, 
it would only have disturlied the boom and would not have 
moved it far enough to have jammed the plaintiff against the Ixiat
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“ Elsie. ’’The tug “Naid" had still its tow lino attached to the 
boom, at the time of the accident, and the captain, at this time, 
should have had full knowledge of the condition of the tide at that 
particular point. It was contended that he miscalculated and thus 
was excused in over-running the buoy, hut he should have checked 
the speed of the boom or stopped its way, l>efore the event could 
hapi>en. I think that, if the tide did not cause* the accident, 
it resulted from the boom being brought up to the buoy by the 
tug at too great a speed. The assessors appointed have not 
agreed upon the question of negligence or as to whether there 
was bad seamanship. Aside from any conclusion which they 
reached, I have to determine the liability or otherwise of the 
defendants. Defendants have neither shewn to my satisfaction 
what was the cause of the* accident, nor have they shewn that 
such accident was inevitable. I find them guilty of negligence 
and liable to the plaintiff in damages.

In arriving at a conclusion, I have considered the judgment 
in Bank Shipping Co. v. City of Seattle, 10 B.C.R. 513, and I 
do not consider that such judgment, as far as concerns the case 
at bar, is affected by City of Mew Westminster v. S.S. “ Maagen” 
18 B.C.R. 441, 14 (’an. Ex. 323, as the facts were different. It 
is contended that the defendants arc not liable under the Em­
ployers’ Liability Act, as it does not apply to an employee on a 
boat. This contention may be tenable, but it is not material, 
as the Act does not require to be utilised, in view of the fact, 
that the personal negligence of the defendants forms the ground 
for the plaintiff's cause of action. There will lie judgment for 
the plaintiff and 1 think a projHT amount to allow him for damages 
would be $1,000. Judgment for plaintiff.

PAW v. McPHEE.
Xova Scotia Supreme Court, Russell, J., Ritchie. K.J., and Harris and 

Chisholm, JJ. January 9, 1917.

Solicitors (§ II B—25)—Authority as to verbal agreement for 
the sale of land—Specific performance.]—Appeal from the judg­
ment of Drysdale, J., dismissing plaintiff's action for the specific 
performance of an oral agreement alleged to have been made 
between plaintiff and the defendant, McPhee, for the purchase of 
land. Affirmed.

The evidence of the solicitor through whom the sale relied
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_ s* upon by plaintiff was made, and which was accepted by the trial
s < Judge, was to the effect that the property in question was devised

to the defendant, McPhee, by her husband, who after the making 
of the will gave a lease of the pro]>erty to one Neville with an option 
to purchase, free of encumbrances for the sum of $2,500. The 
solicitor, who was acting for plaintiff as well as for the defendant 
McPhee, explained to the latter that certain difficulties had arisen 
between Neville and plaintiff, who claimed to be a partner with 
Neville in connection with the purchase of the property and had 
expended a considerable amount of money in repairs, and asked 
whether she would be willing to sell the property to plaintiff, 
to which McPhee replied that “she did not care who had it, pro­
vided she had her money; that his money was as good as anybody 
elsc’s. ” The option was not exercised and subsequently the 
solicitor told plaintiff that he could have the property. Plain­
tiff asked whether payment would be required money down or 
whether it would Ik* taken in instalments, to which the solicitor 
replied that he would have to see the defendant McPhee about 
it, but he would advise her to leave a considerable part on mort­
gage.

The trial Judge dismissed the action on the ground that the 
authority of the solicitor did not go to the extent of making a 
sale to plaintiff without submitting plaintiff’s offer to defendant.

T. W. Murphy, K.C., for plaintiff, ap]>ellant.
W. A. Henry, K.C., and L. A. Lovett, K.C., for defendant, 

respondent.
Russell, J.:—The Court was of opinion at the argument that 

there was no reason for doubting the soundness of the conclusion 
reached by the trial Judge. I think that there was very great 
doubt whether the plaintiff could under any possible view of the 
evidence maintain an action for the specific performance of the 
contract declared on. The contract was oral and the acts of part 
performance relied on consisted only of the expenditure of money 
in repairs. But it is not necessary to consider that branch of the 
case as the conclusion of the trial Judge on the evidence has not 
l>een successfully attacked.

Harris, and Chisholm, JJ., concurred.
Ritchie, E.J.:—I would dismiss the appeal with costs for the 

reasons stated in the judgment appealed from.
Appeal dismissed.
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SIMPSON LOG BOARD OF HEALTH OF BELLEVILLE
Ontario Supreme Court, Ap/nUntc Dir is ion, Meredith, C.J.C.P., Hpdyins, J.A.. 

l^ennor and Masten. December 1 i, 1916

Costs (§1 I t) -Security for—Action ayainst Hoard of Health 
Public Authorities* Protection Act, sec. 16—“Person" Inter­

pretation Act, sec. 29 (x)—Fatal Accidents Act—Affidavits— 
Defence—Public Health Act, sec. 26 Red action of security.]— 
A])jK‘ul from the judgment of Middleton, .1., dismissing an appeal 
hy the plaintiffs from an order of the Local Judge at Belleville 
requiring them to give security in the sum of $400 for the defend­
ants' costs of the action. Varied.

Middleton, J. : The plaintiffs sue under the Fatal Accidents 
Act. R.S.O. 1914, ch. 151, to recover damages for the death 
of their daughter, 8 years of age. The defendants are the Local 
Board of Health and the Medical Officer of Health. The alle­
gation is that in January, 1916, the child was taken ill with 
diphtheria, and that the Hoard of Health and Medical Officer 
of Health isolated her, hut failed to supply her with projier medical 
attendance, medicine, and assistance, and that as the result the 
child died. The order appealed from was made u]>on the theory 
that the case is one falling within the provisions of the Public 
Authorities Protection Act, R.S.O. 1914, ch. 89, sec. 16 (1); 
“Where an action is brought against a Justice of the Peace or 
against any iierson for any act done in pursuance or execution or 
intended execution of any statute, or of any public duty or auth­
ority or in respect of any alleged neglect or default in the executi m 
of any such statute, duty or authority, the defendant may . . . 
apply for security for costs. ”*

By the Interpretation Act, R.S.O. 1914, ch. 1, sec. 29 (x), “per­
son” includes “any body corporate or politic;” and I think it is 
clear that this action falls within tlfe purview of the statute. 
There is no room for any suggestion that there was malice or that

*Sub-6(‘ction (2) of sec. 10 provides: “The application shall be upon 
notice and an affidavit of the defendant or his agent shewing the nature of 
the action and of the defence, and shewing to the satisfaction of the Court or 
Judge that the plaintiff is not jmssessed of projierty sufficient to answer the 
costs of the action in case a judgment should be given in favour of the defend­
ant, and that the defendant has a good defence ujx>n the merits, or that the 
grounds of action are trivial or frivolous; and thereupon the Court or Judge 
may make an order that the plaintiff shall give security for the costs to be in­
curred in such action.”
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the action of the Medical Officer of Health and the Board was only 
colourable within the Act.

The allegation i.s that the defendants acted negligently in 
failing to discharge the duties inqiosed upon them by the statute 
and acted negligently in the discharge of their duties.

It is next argued that, inasmuch as this action is brought 
under the Fatal Accidents Act, the provisions of the Public Auth­
orities Protection Act cannot apply.

I do not so understand the law. The Fatal Accidents Act is a 
general statute, giving a right of action which did not exist at 
common law. The Public Authorities Protection Act confers 
ui>on certain individuals the right to security for costs where their 
conduct is attacked. It is an Act for protection of these in­
dividuals; mid it seems plain to me that the two statutes stand 
together and that there is no conflict between their provisions. If 
there is a cause of action under the Fatal Accidents Act, an action 
will lie; but, if the defendants are entitled to the protection of the 
other statute, that protection must be accorded to them.

Then it is argued that there is no liability for costs, as authority 
is given to the municipality, under sec. 20 of the Public Health 
Act, lt.S.O. 1914, ch. 218, where an action is brought against a 
Local Board of Health or any officer, to assume the liability or the 
defence of the action, and to pay any damages which may be 
awarded. By material which has been filed since the argument of 
the motion, it is shewn that the municipality here has assumed the 
defence of the action, and it is said that the effect of this assump­
tion of the defence is to relieve the defendants from the necessity 
of incurring any costs in their own defence, and that, inasmuch as 
they can incur no costs, they need no security for costs.

It,is by no means clean to me that if the action is dismissed 
with costs the plaintiffs will escape liability merely because, 
under this statutory authority, the municipality has seen tit to 
undertake the burden of the defence of the action. It may 
possibly be so, but this is a question yet to lie determined, and it 
should not now be entered upon. If the circumstances exist 
which entitle the defendants to an order for security for costs, I 
think the order should be made, and that the other question 
should be left to be determined when it arises. If there is no 
liability for costs ujxm a judgment awarding costs, then the 
sureties may escape; but the defendants ought not to be placed in
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jeopardy as to the possible outcome of the litigation upon this 
question, when the statute entitles them to security. It may well 
be that the municipality undertaking the defence is subrogated to 
all the defendants’ rights as against the plaintiffs.

Finally, it was argued, and I so determined, that the affidavit 
shewing involvency was not sufficient; but, as no good purpose 
could be served by discharging the application with liberty to 
renew it on other material, as was done in llobinson v. Morris 
(1908), 15 O.L.tt. <>49, it was arranged that further material on 
both sides should be put in; and this has been done. On this 
material, insolvency is abundantly established.

The appeal failing on all grounds is dismissed, but the costs 
are to lie in the cause to the successful party.

The plaintiffs appealed from the order of Middleton, .1.
If’. ('. Mikcl, K.C.. for appellants; .1. A. Macdonald, for 

defendants, respondents.
At the dose of the argument, the judgment of the Court was 

delivered by Meredith, C.J.C.P. : Having regard to the very 
indefinite manner in which the plaintiffs' claim is stated, the 
affidavits upon which the order in question was made shew suffi­
ciently the nature of the action and the defence, and that the 
defendants have a good defence on the merits, and also shew that 
the plaintiffs are not jxjssessed of projierty sufficient to answer the 
costs of the action in cast» a judgment should be given in favour of 
the defendants. There is no doubt that the facts support the 
order; all that is contended for is that they are not sufficiently set 
out in the affidavits in support of the motion; but, if that were so, 
there is no reason why a further affidavit should not he made and 
filed now. The plaintiffs’ pleadings hardly warrant them in a 
demand for particularity and accuracy.

But, as it now appears that the defendants’ costs arc likely 
to be small, owing to the action of the municipal corporation in 
having assumed the defence of this action some length of time 
after it was brought , under the provisions of sec. 26 of the Public 
Health Act, and the cori>oration being excluded from the benefit 
of the Act which entitles the defendants to security for costs— 
sec sec. 17 of the Public Authorities Protection Act—the amount 
of the security ordered to be given should be reduced.

The order will accordingly be varied by reducing the amount 
to $200, subject of course to the provisions of Rules 381 and 382.

All costs to be costs in the action.

ONT.
8. C.
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CLARK v CHATHAM, WALLACEBURG St LAKE ERIE R Co.
(llv Workmen’s Compensation Act.)

The Workmen'* Compensation Hoard, Ontario, Hon. (». A. Kingston and 
A. II . Wright, Commissioners, March 2, 19t7.

Master and servant (§ Y—340) — Workmen's Compensation 
Act. Op/., 4 Ceo. 1. 1914, ch. 2ô, sec. 3 {2)—“ Accident arising out 
of amt in the course of employment”—Heart disease.]—Application 
for compensation under the Act. («ranted.

./. M. Hike, K.('., for dependants (plaintiffs).
Commissioner Kingston :—There are two points in issue 

here : I. Was there injury by accident within the meaning of 
see. 3 ? 2. Did such injuries arise1 out of the employment ?

There seems no doubt that whatever the occurrence was, it 
happened in course of the employment, and in the absence of 
proof to the contrary, it would l>e presumed under see. 3 (2) that 
the accident and consequent death arose out of the employment. 
Practically the same proof would be required to rebut this pre­
sumption as would lie required to satisfy the onus which I con­
sider is properly on the railway company to shew that there was 
not an accident at all, or, in other words, as the railway contends, 
that this was the fall of a man already dead.

The workman, who was a conductor on a radial ear, accord­
ing to the evidence had lieen able to attend to his work regularly 
right up to the moment of the accident. He fell from the car 
which at the moment was going at a moderate rate of speed— 
probably not more* than 5 or 6 miles an hour, around an easy 
curve. It is of no importance, in my opinion, whether ho fell off 
or was thrown off: either would be an accident. It is strongly 
contended that the fall was not of so violent a nature as to cause 
death. The man, however, was picked up dead, and the natural 
presumption is that the fall was the cause. A post mortem, how­
ever, revealed the fact that the man had a badly diseased heart, and 
it is sought from this circumstance to prove that the fall was not 
the cause of death but rather the consequence: that the alleged 
accident was not an accident at all but the fall of a dead man. I 
think, however, the proof adduced falls considerably short of this.

I am quite prepared to believe that this fall would in all pro­
bability not ha » caused death to a man in perfectly sound health, 
and it seems altogether probable that it is the combination of 
both the bad heart and the accident that produced the result.
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I do not consider, however, that the Board could fairly find ONT. 
on the evidence that the man was dead when lit1 fell. W.O.H.

In view of the section in our Act to which I have referred, 
which is not in the English Act, the English cases cited by counsel 
for the railway company, in my opinion, are not applicable. 1 
consider the evidence fully warrants the conclusion that,though 
the fall from the car may not have been the whole cause of death, 
it at least accelerated a pre-existing condition, and in either 
case the claim should 1m* allowed.

Commissioner Wright:—In my opinion there was an accident 
within the meaning of the Act: the contention of the employer 
that tin1 workman died from heart disease More he fell from the 
car is not sustained by the evidence taken rt the hearing in Chat­
ham, February 9. As the accident ' ned in the course of the 
workman’s employment and arose out of it. the award made by the 
Board should stand. Judgment for jdaititijf.

Re CLARK AND TOWN OF LEAMINGTON 8 c
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, Magee 

and llodgins, JJ.'A. January 12, 1917.

Taxes (§ I E—45)—Business assessment—Unlicensed hotel—
“Business"—Assessment Act, B.S.O. 1914, ch. Î9ô, sec. U) (L)
(j), (//).]—Appeal by J. C. Clark from an order of the Judge of 
the County Court of the County of Essex dismissing Clark's 
appeal from the decision of the Court of Revision for the Town of 
Leamington confirming a business assessment of $800 in respect 
of his hotel in Leamington. Affirmed.

E. C. Awrey, for appellant.
./. B. Clarke, K.C., for the town corporation, respondent.
The judgment of the Court was delivered by
Hodgins, J.A.:—Case stated by Dromgole, County Court 

Judge of Essex, after dismissing an appeal by Clark against a 
business assessment of $800 for 1910, in respect of his hotel in 
Leamington.

The town was under local option, and so the hotel in question 
is not one “ in respect of which a tavern license has lieen granted:” 
sec.TO (1) (j) of the Assessment Act, R.S.O. 1914, ch. 195.

The governing words in that section are to be found in the 
opening paragraph and in sub-sec. (1) (j) and sub-sec. (11). The 
section logins thus: “ Irrespective of any assessment of land under

8
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this Act, every person occupying or using land for the purpose of 
any business mentioned or described in this section shall be 
assessed for a sum to be called ‘Business Assessment.’”

Sub-flection (1) (j), after enumerating several businesses such 
as a restaurant, eating-house, or other house of public enter­
tainment, or a hotel in respect of which a tavern license has lieen 
granted, adds, “or any business not lief ore in this section or in 
clause (k) specially mentioned. ” And sub-sec. (11) is as follows: 
“(11) Wherever in this section general words are used for the 
purpose of including any business which is not expressly men­
tioned, such general words shall be construed as including any 
business not expressly mentioned, whether or not such business is 
of the same kind as or of a different kind from those expressly 
mentioned. ”

An unlicensed hotel carries on a business for profit, as ' business" 
is defined in Rideau Club v. City of Ottawa, 15 O.L.R. 118; in fact, 
the license affects only one out of many items of the traveller’s joy. 
Apart from any other words which may sufficiently describe an 
unlicensed hotel business, I think it may well be treated as com­
prehended in the words “any business not lief ore in this section 

specially mentioned. ” These are general words used 
“for the purpose of including any business which is not expressly 
mentioned," and therefore are to be construed as including any 
business not expressly mentioned (sub-sec. (11)), and so come 
within the opening words of the section as if they were mentioned 
and described in the section.

The appeal should be dismissed with costs to be paid by J. C. 
Clark to the municipality. Appeal di mi need.

HUNKA v. HUItKA
Alberta Supreme Court, Appellate Division, Stuart, Hcck and Walsh, JJ.

January 26, 1917.

Appeal (| Vil M—535)—Errors warranting reversal—Evidence 
—Judge's findings.]—Appeal by plaintiff claimant, the son of 
the execution debtor, from the judgment of Taylor, Dist. J., in 
favour of the defendant execution creditor, in an interpleader 
issue. Reversed.

A. U. G. Bury, for appellant; C. M. Boyton, for respondent.
The judgment of the Court was delivered by
Walsh, J.:—The goods in question are two horses and some
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farm implements. The claimant, his father, the execution debtor, 
and a brother of the claimant gave evidence which if true estab­
lishes beyond controversy his ownership of all of these goods. 
No evidence was offered for the defendant. The appeal book 
docs not shew that the trial Judge gave any reasons for his judg­
ment. All that it reports him to have said is: “I will have to find 
that the goods an* the property of the defendant, that is, the 
defendant in the original action, and judgment will go accordingly 
with costs.” We must assume that he disbelieved the story of 
the plaintiff and his witnesses, for if he had believed them his 
judgment must have gone the other way. Unfortunately though 
we do not know why he did so and there are several reasons 
which might have influenced him to do so. Their manner and 
demeanour may have impressed him unfavourably or the story 
which they told may have apjxîaled to him to l>e so improbable 
as to have led to his disbelief in it or the minor discrepancies 
which apj>ear l>etween the evidence of the plaintiff and that of 
his father may have caused him to think that their main story 
was not founded in truth. The importance of knowing what it 
was that operated in the mind of the Judge to induce him to 
find as a fact that the goods were those of the execution debtor 
can well l>c illustrated by the judgment of this Court in Western 
Motors v. Gilfoy, 25 D.L.R. 378. In my judgment at the close 
of the trial of that action, I gave as my reason for finding for 
the plaintiff the existence of certain facts which I understood 
to be established by the evidence, but when the reporter’s notes 
were transcri!>ed it was found that I had misconceived that 
evidence and my judgment was very projH»rly reversed. It is 
perhaps possible that if J had contented myself with a simple 
finding of the facts without giving any reason for it, my judgment 
would not have l>een disturbed; at any rate the reversal of it would 
have been made very much more difficult. We have before us, 
therefore, practically nothing but the evidence in the case to 
guide us to a proper determination of it and this it is our duty 
to study with care. The rule which should be applied by an 
appellate Court in dealing with an appeal which turns upon a 
question of fact is well stated by Lindley, M.R., in delivering 
the judgment of the Court of Appeal in Coghlan v. Cumberland, 
[1898] 1 Ch. 704. See also Knight v. Hanson, 3 W.L.R. 412, and 
cases there cited. Granby v. Menard, 31 Can. S.C.R. 14, and
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cases collected under that title at p. 335 of Cameron, Index of 
Can. Cases Judicially Noticed.

There is nothing in the case l>efore us to suggest that the 
judgment in appeal turned on the Judge’s view of the manner 
and demeanour of these witnesses. If there was I would be 
much* more reluctant to disturb his findings than 1 now am. 
Apart from that I can see absolutely nothing to justify the con­
clusion that these people delil>eratoly fabricated this story to 
serve their own dishonest ends but on the contrary 1 find quite 
sufficient to satisfy me of its reasonableness and its honesty. 
As Anglin, J., said in (beetle Swift & Co. v. Lawrence, 7 D.L.tt. 
589, at p. 599, “however loath we may be to re verst; the decision 
of a trial Judge on the question of fact, it is our duty to do so 
if the evidence coerces our judgment so to do” quoting from 
The “ Jairlock,” [1899J 2 Ir. 1, at p. 13. The evidence in this 
case coerces my judgment to reverse this finding, and 1 would, 
therefore, allow the ap al with costs and direct that the judgment 
belowr be set aside ant judgment (altered in favour of the plaintiff 
with costs. Appeal allowed.

GODDARD v. PRIME.
Saskatchewan Supreme Court, Sir Frederick Haultain, C.J., Lamont, and 

McKay, JJ. March 10, 1917.

Appeal (§ VII M—535)—Reversing trial Judge upon findings 
of fact—Evidence—Corroboration.]—Appeal by defendant from a 
judgment in favour of plaintiff in an action to recover money 
lent. Reversed.

IV. H. Willoughby, K.C. for appellant.
I!7. R. Scott, for respondent.
The judgment of the Court was delivered by
Haultain, C.J.:—I entirely agree with the Judge who tried 

this case that the story of the plaintiff sounds suspicious. The 
plaintiff was at the time in question a waiter in a C.P.R. dining- 
car. His evidence is to the following effect :

On May 21, 1913, the defendant asked for a loan of 8500 
which the plaintiff agreed to make. A receipt was written out 
by the plaintiff and signed by the defendant in the following 
form :—

May .>2n<i, 1913.
Received from Mr. Goddard $500.

Mr. J. Prime.
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The plaintiff says that he was at Prime’s house at the time hut 
that the receipt was made out at the ham at the hack of the house 
where they had gone at Prime's request.

The receipt was made out and signed in duplicate, by way of 
earhon copy, and was held by the defendant until the following 
day. On the following day the defendant went down to the 
C.P.R. yard where1 the dining-car was and the plaintiff gave the 
defendant $5(M>, including “two $25 hills" and the rest in $10 
ami $5 bills. The plaintiff was getting $30 a month wages, and, 
in addition to his wages, said that he had been making from 
$150 to $200 from tips for several years.

At the time he gave the $500 to the defendant, he had about 
$2,(MX), which he kept in a grip in the linen locker in the dining- 
car. As soon as the money was paid over, the defendant handed 
the duplicate or carlxm copy of the receipt to the plaintiff. The 
defendant agreed to pay the money hack in 0 months with interest 
at 10% per annum. Plaintiff newer mentioned the loan or asked 
for payment until June, 1914, 13 months later. After that 
nothing more was said about it until August 23, 1915, when the 
defendant went to plaintiff's house ami accused him of telling 
jieople that he owed the plaintiff some money, and threatened 
to take the matter to his lawyer if he continued to make such a 
statement. There was no further mention of the subject Ik‘tween 
them until some time in November, 1915, the day before the 
action was begun.

The defendant denied the loan ami that he had ever given a 
receipt, and said that lie had never met the plaintiff at the time 
the loan was alleged to have been made.

The evidence in the case is very conflicting, and it is strongly 
urged by the rescindent that “in a case of direct conflict of 
testimony tin1 finding of the primary Judge is to be regarded as 
decisive and should not be overturned on appeal by Judges 
who have not had tin; advantage of seeing the witnesses and 
observing their demeanour under examination.” Uraxett v. 
('arter, 10 Can. 8.C.R. 105, 125.

That is a broad statement, and, in view of a numlier of later 
decisions, must be taken with considerable modification.

The trial Judge says in his judgment “that the plaintiff's 
story, though improbable, is corrolxirated to some extent by his 
wife," and, as he was impressed with her demeanour in the witness
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SA8K. box, |1(l believed her evidence. Her evidence, which he says he
8. C. believes, is that the plaintiff and his wife went to Spokane in

October, 1913, and that he handed her $2,00' nd showed her 
the receipt, and told her the defendant signed it at the time he 
borrowed the money. Upon this evidence the Judge finds as 
follows: “Now, the circumstances concerning that receipt are 
suspicious, but 1 will find as a fact that tin* money was loaned and 
the receipt was given.” The only comment I will make» on this 
finding is, that Mrs. Goddard's evidence does not eorrol>orate 
anything at all, except that her husband told her that Prime had 
borrowed money and that a certain document was shown to her.

All the evidence convinces me that at the time of the alleged 
loan, Prime had never met or spoken to Goddard and Goddard 
had not been at Prime's house.

In view of all these facts, I think 1 am justified in not believing 
the extraordinary, suspicious and improbable story of the plaintiff.

The appeal should be allowed with costs, the judgment 
api>ealed from set aside, and judgment entered for the defendant 
with costs of action. Appeal allowed.

<1TA CANADIAN MORTGAGE INVEST CO v CAMERON
■—~ Alherta Supreme Court, Appellate Division, Sluarl, Berk, Walsh, anil
S- ( 1res, JJ. February 22, 1917.

Interest (§ II B—65)—Mortgage—Statement of rate—Coven­
ant.]—Appeal by the plaintiff from a judgment of Harvey, C.J., 
32 D.L.R. 54. .Affirmed by an equally divided Court. [32 
D.L.R. 54, affirmed; see also Stubbs v. Standard Reliance, anno­
tated, 32 D.L.R. 57.]

Note:—The Court being equally divided, no headnote stat­
ing a principle of law as established by the judgments can be 
made.—Ed.

Frank Ford, K.C., for plaintiff; J. A. Lavette, ami J. A. 
Ross, for defendant.

Walsh, J.:—This is a mortgage action which was tried by 
the Chief Justice from whofte judgment the plaintiff appeals on 
various grounds.

The plaintiff's principal ground of dissatisfaction with the 
judgment is that it deprives it entirely of interest upon the 
principal money secured by the mortgage which interest amounts 
roughly to $1,300. The* payments of the principal money and
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interest secured by it arc blended, and see. 6 of the Interest Act, 
eh. 120 R.S.C., therefore applies to it. That section reads as 
follows :—

Whenever any principal money or interest secured by mortgage of real 
estate is. by the same, made payable on the sinking fund plan, or on any 
plan under which the payments of principal, money and interest are blended, 
or on any plan which involves an allowance of interest on stipulated repay­
ments, no interest whatever shall be chargeable, payable or recoverable on 
any part of the principal money advanced, unless the mortgage contains a 
statement shewing the amount of such principal money and the rate of 
interest chargeable thereon, calculated yearly or half-yearly, not in advance.

The Chief Justice held that this section was not complied 
with in this mortgage because although it shews the amount of 
the principal money and the rate of interest chargeable thereon, 
it does not shew whether such interest was calculated yearly or 
half-yearly. He held that the section requires this to be shewn 
in the statement (a decision which has since been unanimously 
concurred in by the Manitoba Court of Api>eal in Stubbs v. 
Standard Reliance ('or/t., 32 D.L.R. 57. Richards, J., in de­
livering the judgment of the Court having expressly approved 
of and adopted it), and for this contravention of this provision 
he has imposed u]xm the plaint iff the punishment called for by 
the section, namely, the loss of all interest upon the principal 
money.

There is in the laxly of the mortgage a statement that it is 
made in consideration of the sum of 81,100 lent to the defendant 
by the plaintiff, but there is nothing in it except in the defendants’ 
covenants to shew the rate of interest or how it is computed. 
These covenants rend as follows:—

1. That he will pay the above sum of 81,400 and interest thereon at the 
rate hereinafter s|>erified . . as follows: that is to say. in instalments 
of 8179.90 half yearly on June 24 and December 24 in each year until the 
whole of said prineipal sum and the interest thereon is fully paid and satis­
fied, making in all 10 half yearly instalments, the first of said instalments 
to kcc< n.e due ami be payable on December 24, 1907. All arrears of both 
prineipal and interest to bear interest at 10', per annum as hereinafter 
provided.

2. That he will pay interest on the said sum or so much thereof as remains 
unpaid at the rate of 10*, per annum by half yearly payments on December 
24 and June 24 in each and every year until the whole of the prineipal money 
and interest is paid and satisfied, etc.

It whs argued before us that even though these covenants 
contain all the information that the section requires to be given 
in the mortgage, they art* not a statement within the meaning
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of the section. If that is so. there is no statutory statement 
whatever in this mortgage, and that is at once an end of the 
matter, for the section says no statement no interest. I do not 
think, however, that this contention can succeed.

The evil which the section aims to prevent is the imposition 
of an extortionate rate of interest through the medium of blended 
payments of principal and interest. Under this system, without 
the protection which this section affords, a highly usurious rate 
of interest might be wrapped up in these innocent ap|H*aring 
blended payments without the slightest suspicion on the part 
of an ignorant or careless l>orrowcr that he was being nun le the 
victim of it. And so parliament stepped in and decreed that such 
a mortgage should itself tell the mortgagor exactly how much of 
the aggregate of these blended payments represents principal 
and exactly the rate at which the interest included in them cal­
culated yearly or half-yearly not in advance is charged under 
penalty of the loss of all interest for breach of this direction. I 
think that if such a mortgage* gives all of the information to which 
the mortgagor is entitled under the* statute the exact form of 
words which it uses to convey it to him is absolutely immaterial. 
A statement is something which is stated. Surely if there is to 
l>e found within and as part of the* mortgage something which 
states the* amount of the principal money and the rate* of interest 
chargeable therein calculated in one of the methods prescribed 
by the section the mortgage does contain a statement of these 
things. The main thing, in fact the only thing, needed is to 
give to the mortgagor the information to which the section 
entitles him, anti 1 think he can be given it just as effectually 
through the medium of his own covenants as he can by tabulating 
it in a formal statement.

The Chief Justice has treated these covenants as a statement 
though he suggested a doubt as to whether or not they could lx* 
properly so treated. The question was incidentally dealt with 
in Colonial Investment Co. v. Borland, (i D.L.R. 211, 5 A.L.R.71. 
The Chief Justice in delivering the judgment of the Court en 
banc,.At p. 214, says:—

There is nothing in the covenant to pay the principal and interest at 
12r( to suggest that it is in the result the same as far as amount is concerned 
as the payments under the proviso and a slight computation shews that it 
is not in fact. Moreover, it is not a compliaiue with the statute since it 
provides for interest monthly ami not “yearly or half-yearly not in advanoe”.
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This rather suggests the idea that if the eovenants there had 
l>een in suhstanee sufficient for that purpose they "Vould have 
l>een regarded as a statement under the Act, hut it is of course 
far short of a decision to that effect.

Being then as 1 am of the opinion that these covenants may 
be treated as a statement under the section, the next inquiry 
must In* whether or not they meet all of its requirements. The 
only respect in which their sufficiency is complained of if they 
are entitled to he considered as a statement is that ujmmi which 
the Thief Justice rested his judgment, namely, that they do not 
shew whether the interest has been calculated ujmui a yearly or 
half-yearly basis. With great respect, I find myself quite unable 
to agree with the view which he took of this question for. in my 
opinion, these covenants shew quite clearly that the interest 
has been calculated on a half-yearly basis.

These covenants, though in form separate and distinct. are 
in reality but one, for by express reference the second one is 
incorporated in the first. The first covenant is that the mort­
gagor will pay the principal money “and interest thereon at the 
rate hereinafter specified" in ten half-yearly payments of $179.90 
each. The rate of interest is thereinafter specified in the second 
covenant, and it is “ten per centum per annum by half-yearly 
payments" on dates which are the same as those set for the 
payment of the half-yearly instalments of blended principal and 
interest. The combined effect of these covenants which must lx* 
read together is that the defendant thereby agrees to pay tin* 
principal sum of $1,400 with interest thereon at the rate of 10* \ 
per annum by half-yearly payments by paying to the plaintiff 10 
half-yearly instalments of $179.90 each. This, though an ex­
ceedingly inartistic is, to my way of thinking, a perfectly effective 
way of conveying to the mortgagor knowledge of the fact that his 
half-yearly instalments have been worked out by computing 
interest upon the principal money from time to time unpaid at 
the rate of 10% |>er annum calculated half-yearly, capable of 
confirmation by the making of a comparatively easy calculation.

If these covenants do not mean what I think they do 1 am quite 
unable to understand what they do mean. In my opinion they 
mean either that or nothing. They are in marked contrast to 
the covenants referred to in the above quoted extract from the 
judgment in Colonial Investment v. Holland, supra. There is
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everything in the covenant to pay $1,400 with interest at 10% 
j>er annum by half-yearly imvments “to suggest that it is in the 
result the same as far as amount is concerned” as the blended 
payments for it practically says that that is the basis upon w hich 
these latter amounts have been worked out and a computation 
which I have made shews that it is so in fact. Surely the defend­
ant when he agreed to repay this principal money with interest 
at the specified rate* by half-yearly payments in instalments of 
blended principal and interest must have known if he concerned 
himself alxmt the matter at all exactly what the principal was and 
the rate of interest that he was lieing charged ami that it was 
calculated upon a half-yearly basis and that is all so far as this 
statute is concerned that he was entitled to be told.

Being therefore of the opinion that the requirements of sec. 
6, even under the Chief Justice's construction of it, have been 
fully complied with in this mortgage1 the plaintiff, in my judg­
ment, cannot be deprived of the interest secured by it.

Another ground of ap]>eal is based upon certain deductions 
from the amount of the plaintiff's claim.

The mortgage sued upon wras made contemporaneously with 
another mortgage from the defendant to the plaintiff on other 
land for SI. 100. But $1,000 however was advanced on the latter 
mortgage and it was paid off in full and discharged in the year 
1911. In his statement of defence the defendant says that the 
amount exacted by the plaintiff from him for a discharge of this 
mortgage “was largely in excess of the amount that was then 
due or which remained unpaid" under it ami by way of counter­
claim he claimed payment of the amount of such excess. The 
Chief Justice has with great care taken an account of the amount 
due on this $1,000 mortgage at the date of i s discharge and has 
fourni that including an overcharge of $43.44 in connection with 
the costs of the two loans, and an allowance of $6.17 to which the de­
fendant is entitled for interest, the defendants paid $143.75 more for 
discharge of it than was really ow ing by him under ii and he gives 
him credit for that sum on the $1,400 mortgage now sued upon. 
The plaintiff objects that he had no right to open up tbn accounts 
of this d:scharged mortgage, but I think that under the circum­
stances he had that right. The original transaction was really 
one borrowing of $2,400, though for convenience it took the 
form of a distinct mortgage of $1,400 and $1,000. The proceeds
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of the loan were made by two cheques of #1,500 and $000 resjH'c- 
tively, a portion of each cheque being attributed to each mort­
gage. Payments made by the defendant on account, with the 
exception of his final payment on the $1,000 mortgage, were 
applied partly upon one and partly upon the other of these 
mortgages. They were so long as the $1,000 mortgage was on 
foot treated practically as one mortgage for $2,400. The pay­
ment of $740 which was demanded of the defendant /or a dis­
charge of the $1,000 mortgage was made without the rendering 
of any statement shewing how that amount was arrived at and 
the defendant paid it practically localise he was compelled to do 
so in order that he might gel a discharge of that mortgage and 
thus be able to complete a sale of the mortgaged premises which 
he had contracted for. The evidence from which the Chief 
Justice has taken the account is that of the plaintiffs’ own wit­
nesses taken under commission in Toronto, elicited, it is true, 
by cross-examination but without objection. I should say that, 
if by mistake of fact, to put it as charitably as possible, the 
defendant paid more for a discharge than the plaintiff was en­
titled to he could maintain an action to recover the excess of such 
payment and l do not sec* why he cannot have such a claim given 
effect to.in this action. Objection is taken to the method of 
computation adopted by the Chief Justice and an elalwrate 
calculation is submitted for the plaintiff to shew the errors of it. 
In my opinion, however, the method of the trial Judge; is the 
proper one. 1 think, however, with respect, that tin* Judge* should 
not have given the defendant credit for the sums of $2, $10, $2 
ami $14, aggregating $28, which form part of the items $17.59 
and $28.85 with which the account opens. These sums represent 
the charges which he holds to have been improperly made by 
the plaintiff and deducted from the principal money advanced. 
Full particulars of these charges were given to the defendant 
in 1907 when the loans were closed and he signed acknowledg­
ments of their correctness and accepted cheques for the balance 
of the proceeds of the* loans without protest. No objection seems 
to have been made by him at any time to these sums, not even 
in his pleadings, until the commission evidence was being taken, 
8 years after the loan was closed, and that, I think, is too late for 
such a complaint to prevail. I would reduce the amount over­
paid by $39.20 consisting of these items plus $11.20 being a rough
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estimate of the interest on them, thus leaving the amount over­
paid at $104.55. The other items dedueted are for insurance and 
interest, and they should not l>e interfered with. Nothing was 
said to justify any interference on our part with the judgment of 
$200 awarded the defendant as damages under his counterclaim.

I think the plaintiff is entitled to the usual mortgage judgment 
with a reference to the clerk at Edmonton to take the accounts 
in which all proper allowances for interest shall he made ami tax 
to the plaintiff its costs and a direction to deduct from the amount 
found due the ai>ovc sum of $104.55 ami the sum of $200 awarded 
the defendant on the other branch of his counterclaim. The de­
fendant should get his costs of the counterclaim as taxed and the 
plaintiff should have its costs of this appeal.

Beck, .1.. concurred with Walsh, J.
Ives, J.:—This is a mortgage action brought by the plaintiff 

to recover moneys for principal and interest under a mortgage 
of lands executed by the defendant on or about June 24, 1907. 
During the trial it developed that tin* instrument provided for the 
repayment of principal and interest upon a sinking ' in
blended instalments payable half-yearly and at the close of the 
trial the defendant asked and obtained leave to amend his defence 
by pleading the Interest Act, eh. 120, R.S.C.

The Chief Justice held that the provisions of sec. 0 of the Act 
hail not been complied with and therefore no interest could In* 
recovered by the plaintiff. This is the main ground of the appeal.

I think it will not Ik» disputed that the Interest Act had for its 
object solely the protection of careless or ignorant borrowers and 
was brought about by the disclosures of notorious transactions 
which had been ventilated in the Courts.

The forms of the mortgage Inffore us would indicate that it 
was not intended for use where the sinking fund plan of repay­
ment was to be adopted, but was the ordinary form and changed 
in the conveyancer's office to suit the provisions of this loan.

Secs, (i and 7 of the Act material here are as follows:— (for 
sec. (i see judgment of Walsh, J.).

See. 7. Whenever the rate of interest shewn in such statement is less 
than the rate of interest which would he chargeable by virtue of any other 
provision, calculation or stipulation in the mortgage, no greater rate of interest 
shall he chargeable, payable or recoverable, on the principal money advanced 
than the rate shewn in such statement.

31
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Now, tlivre van be i stion that the draftsman of these two 
sections ha<l in mind when using tin- word “statement " in sec. 7 
the exact thing which he required as a “statement " in see. (i. 
Ami this being so. why did he in see. 7 clearly distinguish between 
“statement" and “other provision, calculation or stipulation“ 
if the requirements of sec. (i for a “statement " are fulfilled by 
simply naming a rate of interest and time of patinent in a coven­
ant of iIn* mortgagor? The words “other provision, calculation 
or stipulation" certainly comprise the covenants of the mortgagor. 
And if his covenants to pay interest at a rate and date named 
together with some other provision or stipulation in the mort­
gage wherein the principal and interest are blended ami made 
repayable by instalments, their number and amounts being given, 
satisfied the requirement of sec. ti for a “statement " what object 
has been effected by the Act? Again if the two sections may be 
complied with by searching the covenants of the mortgagor and 
relieving the mortgagee from any duty of < ting tin1 “state­
ment " called for we immediately face a difficult) of harmonizing 
the two sections. In sec. 0 if there is no statement no interest 
is chargeable while under sec. 7 we can get over the penalty by 
taking the lowest rate of interest to Ik* found in some other pro­
vision of the mortgage because we say that a “statement” is 
shewn if we get the information aimed at out of “any other 
provision, calculation or stipulation.”

If. on the other hand, the draftsman intended to impose iq>on 
the mortgagee, who prepares the mortgage as a rule, the duty of 
clearly exhibiting the statement the two sections are harmonious. 
The Ixirrower comes to execute his mortgage ami there is exhibited 
to him a blended sum which he is about to covenant that lie will 
repay and with which In* will charge his lands. He knows what 
the principal is, he sees the rate of interest to be charged and he 
knows that by tin- Interest Act he is protected against the pay­
ment of any interest calculated at a greater rate than shewn in 
the statement, no matter what may be fourni in any other pro­
vision of the mortgage ami he is therefore in a position to assent 
to the agreement.

The only method by which the borrower can come to the con­
clusion here that tin- blended instalments are the result of interest 
cii at the rate of 10^< ]»cr annum is by inference. No
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%lta. where in the mortgage is it ho stated. And to lie to infer that the
S. C. interest has been calculated yearly or half-yearly? True, it is

payable half-yearly, but that is certainly not the same thing. To 
protect himself is he left to the problem of two calculations and 
forced to admit that the mortgage shews the statement required 
because by accident it may !>e one of his calculations, results in 
the blended instalment or within a cent or two of it? Surely the 
draftsman did not intend to leave him in this mire to extricate 
himself by some hit or miss means.

I think u|M»n this branch of the case the result of the judgment 
appealed from is right and should be affirmed but I agree with my 
brother Walsh as to the other grounds of apjieal and his disixisition 
of them.

The award of costs at the trial is also api>caled. The defend­
ant did not deny liability but the amount was disputed. It 
became a question of accounts. The result of the judgment was 
under #HiO, the main contentions of the defendant being upheld. 
I think under the circumstances tlmt we cannot sav the trial 
Judge did not exercise his discretion judicially. He certainly 
has the right to order the successful plaintiff to pay costs under 
certain circumstances, and I do not think in this case the exercise 
of that discretion should l>e interfered with. See Harris v. 
Petherick ( 1879), 4 Q.B.D. (il 1 and Fane v. Fane ( 1879), 13 (-h. I). 
228.

I think the resjxmdents should have the costs of the ap]>cal.

Stvart, J., concurred with Ives, J.

Appeal dismissed, the Court being equally divided.
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