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REX v. NAT BEIl

4 LIQUORS LTD.

Judicial Committee of the Privy Council, Lord Buckmaster, Lord
Atkinson, Lord Sumner, Lord Wrenbury, Lord Carson.
April 7, 1922,

CoNSTITUTIONAL LAW (§1A—20)—S8kcrion 92 oF Tne B.N.A. Acr—Worp
“EXCLUSIVELY"—MEANING OF.

The word “exclusively” in sec. 92 of the B.N.A. Act means ex-
clusively of any other legislature, and not exclusively of any other
volition than that of the provincial legisature itself. The fact that
the Alberta Liquor Act was passed in accordance with the wishes
of the majority of the people on a vote taken for that purpose does
not make it any the less a duty passed by the Legislature of Alberta
and no other, or prevent it being a competent Act under this
gection,

Srarvres (§1TA—103)—AvpertAa LiQUuorR AcCT—REPEAL OF SECTION RE-
LATING TO EXPORTATION—PAsSsING oF Liquor Exprorr Acr AT
SAME TIME—CONSTRUCTION OF ACT A8 REPEALED—VALIDITY OF
Act INTERFERENCE WITH INTERPROVINCIAL AND FOREIGN TRADE-—
VALIDITY OF PROVISION AS TO FORFEITURE CLAUSE,

The repeal of sec. 27 of the Alberta Liquor Act of 1916, which
left nothing in the Act itself which authorises a liquor exporting
business to be carried on or the keeping of liquor for export to
persons in other provinces or in foreign countries, must be read
in conjunction with the Liquor Export Act, which became law on
the same day and which under certain conditions legalised the
export of liguor, and authorised liquor to be kept for the purpose
of export trade, and the words “or by the Liquor Export Act,”
should be implied after the words “this Act,” in sec. 23 of the
Liquor Act, and the Liquor Act, so construed is not such an inter-
ference with interprovincial or foreign trade as to render the
Act beyond the competence of the Provincial Legislature, and the
Act being generally valid as to its character and object, its com-
petence is not affected by the steps by which such competent
legislation is to be enforced. The forfeiture provided in sec. 79 is
covered by the word “penalty” in sec. 92 (15) of the B.N.A. Act,
and is not ultra vires the Provincial Legislature,

[See Annotation on Interpretation of Statutes, 49 D.L.R. 50.]

CerTiorart (§11—24)—AvLpertA LiQuor Acr—CrimiNaL Copk oF CANADA
CoNsTRUCTION—POWERS OF SUPERIOR COURT TO QUASH CON-
VICTION UNDER Liguor Acr,

Under secs. 62 and 63 of the Alberta Liquor Act, as amended
by 1918 stats. ch. 4, sec. 55, and the Criminal Code of Canada, the
depositions are not made part of the record, and are not available
material on which the Superior Court on certiorari can enter on
an examination of the proceedings below for the purpose of quash-
ing a conviction, when once the jurisdiction of the magistrate has
been established, and it is not competent to the Superior Court
under the guise of examining whether such jurisdiction has been
established, to consider whether or not some evidence was forth-
coming before the magistrate of every fact which had to be sworn
to in order to render a conviction a right exercise of his juris-
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Imp. diction. What is meant by the word “reverse” in sec, 63 of the
—_— Liquor Act, is that the Court may if it thinks fit exercise the
P.C. power of making some other conviction than that actually made
_ below, and may direct the conviction which in its opinion the

Rex justices should have made.
v. [Review of authorities, R. v. Borin (1913), 156 D.L.R. 737; R.
Nar Beun v. Carter (1916), 28 D.L.R. 606; R. v. Emery (1916), 33 D.L.R.
Liquogrs 6566; R. v. Hoffman (1917), 38 D.L.R. 289; R. v. Covert (1916), 34
L. D.L.R. 662, specially referred to; R. v. Bolton (1841), 1 Q.B. 66,
113 E.R. 1064; Colonial Bank v. Willan (1874), L.R. 6 P.C., 417,

Lord Sumner, explained.)

STATUTES (HIA—IOU»—SI rrEME Courr Acor (R.S.C. 1906, om. 139,
SEC, 36, AS AMENDED BY 1920 Stars. of. 32)—CoNSTRUCTION—
anu. OF WORD “CRIMINAL,'

The word “criminal” in sec. 36 of the Supreme Court Act, R.S.C.
1906, ch, 139, as amended by 1920 Can, stats. ch, 32, is not limited
to the sense in which “criminal” legislation is exclusively re-
served to the Dominion legislature by sec, 91 of the B.N.A. Act,
but includes that power of enforcing other legislation by the
imposition of penalties, including imprisonment, which sec, 92
authorises provincial legislatures to exercise. An appeal, there-
fore, does not lie to the Supreme Court of (anada from a judg-
ment of the Supreme Court of Alberta (Appellate Division) in an
action under the Alberta Liquor Act,

ArpreAn by the Crown from the judgment of the Supreme
Court of Alberta (Appellate Division) (1921), 56 D.L.R. 523,
quashing an appeal under the Alberta Liquor Aet, and appeal
from the refusal of the Supreme Court of Canada 62 Can. 8.C.
R. 118, to entertain an appeal from the said judgment. Judg-
ment of Supreme Court of Alberta reversed; judgment of
Supreme Court of Canada affirmed.

The judgment of the Board was delivered by

Lorp SuMNER :—On October 7, 1920, an information was laid
at Edmonton, Alberta, against the respondents, Nat Beli
Liquors, Limited, before a magistrate of that provinee, eharg-
| ing them with unlawfully keeping for sale a quantity of liquor
[ contrary to the Liguor Aet, that is to say for sale within the
‘ 4 Province. The offence, which is ereated by the Alberta Liquor
I
i
|

Act of 1916, ch. 4, see. 23 is one triable by a Court of snmmary
jurisdietion.

The respondents were convieted and were fined $200. The
conviction, which is in the form provided by the (‘riminal Code
(R.8.C. 1906 amended in 1920) ran, that Nat Bell Liquors,
Limited, ‘‘is eonvieted . . . for that they. the said Nat
Bell Liquors, Limited, on the 1st and 2nd days of October, 1920,
at Edmonton, did unlawfully keep for sale a quantity of
liquor.”” The quantity of liquor was the whole of the respon-
dent’s stock of whisky in the warehouse in question, though
only one case of 12 bottles was actually sold. By a subsequent
order, dated November 4, 1920, the magistrate declared the
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whole of it, and the vessels in which it was contained, io be
forfeited to the Crown. Nothing turns on the form of this
order.

Thereupon, the now respondents moved, by way of certiorari,
to quash both orders. In accordance with R. 4 of the (‘rown
Practice Rules of the Supreme Court of Alberta, the magistrate
returned the convietion and the order of forfeiture and with
them the information and the evidence taken at the hearing
in writing as required by statute. Hyndman, J. quashed the
convietions, and on appeal his judgment was affirmed by
the Supreme Court of Alberta (Harvey, C.J., dissenting
(1921), 56 D.L.R. 523 at p. 543, 16 Alta. L.R. 149, 35 Can. Cr.
Cas. 44 ).

The appellant then appealed to the Supreme Court of Can-
ada (1921) 62 Can. S.C.R. 118, which dismissed the appeail
formally, affirming without reasons given the Rezistrar’s de
cision that any appeal was incompetent, the proceedings having
been ‘‘on a criminal charge’’ within the meaning of the
Supreme Court Act. Against this decision an appea! has been
taken to their Lordships’ Board, but it has become of minor
importance, seeing that, by special leave snbsequently granted
by His Majesty in Council, an appeal has been lodged against
the decision of the Supreme Court of Alberta, quashing the
conviction and the order for forfeiture, and this is the prinei-
pal matter now to be decided.

Both before Hyndman, J., and before the Supreme Court
of Alberta the evidence was elaborately examined and weighed.
The judgments both set out its general effect and frequently
quote it in extenso, and it will be convenient, in order to explan
what follows, to summarise them.

Nat Bell Liquors, Ltd. were incorporated by Dominion
charter in 1917, and did a very large business in Edmonton
as exporters of liquor. They held a licence from the Attorney-
General of Alberta under the Liquor Export Act 1918, ch. 8,
and its amendments and complied with the requirements of
that Aet. The officers of the company in eontrol of the business
were Nathan Bell and W. Sugarman. They had a warehouse,
fully stocked, from which liquor was despatched for export in
accordance with orders received, and their warehouseman, one
Angel, was strietly commanded by his superiors to have nothing
to do with any local sale or delivery, but to observe earefully
all the provisions of the Liquor Aet.

The police determined to test the business actually done by
the respondents. They employed for this purpose, as a tem.
porary detective-constable and agent provocatenr, a man
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named Bolsing, who posed as a working carpenter and was
provided by the police with a sum of marked money. He was
a man who had been convicted some time before of stealing
beer, and when cross-examined about it he unsuecessfully denied
the convietion. He went to the respondent’s warehouse, asked
for and saw Angel, and after interviews on three successive
days, succeeded in inducing him to sell him for $45, 12 bottles
of whisky, which were given to him and taken away. Either
Bell or Sugarman saw him on the premises before the final
day, but he was not proved to have then known what he was
about. When Bolsing paid the money to Angel, Bell and
Sugarman were in another part of the room, though not within
earshot, nor did they see the bottles given to him, but he swore
that Angel then and there gave the money to them, saying
“Here's $45 more.”” This they denied, as did a girl typist,
who was also present. It was common ground that Angel did
sell his employer’s whisky and took the money, but the defen-
dant’s evidence was that he gave the money to a man named
Morris Rosenberg, to keep for him. Bolsing also swore that
he was allowed to seleet the case out of the entire stock, and
to buy whichever whisky he liked. Iyndman, J., records the
fact that it was not clear whether or not Angel was still in
the respondent’s employment at the time of the hearing. IHe
was, at any rate, doing work for them at the warchouse after
his misconduet had become known, and was not shewn to have
ever been definitely discharged.

Of the numerous contentions raised by the respondents, those
which logically come first, though not the most fully argued,
relate to the validity of the provision as to forfeiture, and
indeed of the whole Aet, as it stood at the time of the convie-
tion. It appears that the Liquor Aet was passed in 1916 under
the following circumstances. In the previous year, pursuant to
see. 6 of the Direct Legislation Aet, ch. 3, 1913, 1st sess. an
initiative petition was duly presented to the Legislative
Assembly of Alberta, praying that a Bill, which was identical
in all material respects with the Liquor Aet, should be enacted.
Thereupon, as the Act requires, the Bill was presented to the
people of Alberta to be voted on, and, having been passed by
a considerable majority, was passed by the Legislature without
substantial alteration. The respondents contend that the
Liquor Aect is ultra vires, because, even if it related to matters
named in see. 92 of the B.N.A., 1867 regarding which a Pro
vincial Legislature is ‘‘exelusively’’ empowered to make laws,
still it was not ‘‘exclusively’’ made by the Legislature, but
partly also by the people of Alberta. Indeed, the part playe«
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in the matter by the Legislature was practically only formal.
It was further argued that the Direet Legislation Act was
itself wltra vires upon the ground that it altered the scheme of
legislation laid down for Canada by the B.N.A. Aet, a scheme
which vests the provineial legislative power in a Legislature,
consisting of His Majesty, as represented by the Lieutenant-
Governor, and of two Houses, and introduced into it a further
and dominant legislative power in the shape of a direct popular
vote taken upon a Bill, which the statutory Legislature must
pass, whether it really assents to it or not. On the first point
it is clear that the word ‘‘exclusively’’ in see. 92 of the B.N.A.
Act means exclusively of any other Legislature, and not ex-
clusively of any other volition than that of the Provineial
Legislature itself. A law is made by the Provineial Legis
lature when it has been passed in accordance with the regular
procedure of both Houses and has received the Royal Assent
duly signified by the Lieutenant-Governor on behalf of His
Majesty. Such was the case with the Aet in question. It is
impossible to say that it was not an Aet of the Legislature and
it is none the less a statute because it was the statutory duty
of the Legislature to pass it. If the deference to the will of

the people, which is involved in adopting without material
alteration a measure, of which the people have approved, were
held to prevent it from being a competent Aect, it would seem
to follow that the Legislature would only be truly eompetent
to legislate either in defiance of the popular will or on subjects
upon which the people are either wholly ignorant or wholly
indifferent. If the distinetion lies in the fact that the will of
the people has been ascertained under an Aet which enables
a single project of law to be voted on in the form of a Bill,
instead of under an Aet which, by regulating general elections,
enables numerous measures to be recommended simultaneously
to the electors, it would appear that the Legislature is competent
to vote as its members may be pledged to vote individually
and in accordance with what is called an electoral ‘‘mandate,”’
but is incompetent to vote in accordance with the people’s
wishes expressed in any other form. Unless the Direct Legis-
lation Aet ean be shewn, as it has not been shewn on this
oceasion, to interfere in some way formally with the discharge
of the functions of the Legislature and of its component parts,
the Liquor Aet, 1916, ch. 4, being in truth an Aet duly passed
by the Legislature of Alberta and no other, is one which must
be enforced, unless its scope and provisions can themselves be
shewn to be ultra vires. As for the Direct Legislation Aect, its
competency is not direetly raised in the present appeal. What
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Imp. was done in this case was done under the Liguor Aet, and if
_Pﬁ(- that Aet is sustained there is no utility in going behind it to
— decide the validity of another Aet, which merely conditioned

the oceasion on which the Liquor Aet was duly passed.

NH"B” . 'l'In-II,illlmr Act, as hfl\v'd il'l l'nﬁ. wrnt()invd clauses .nb\'imn\:

Liquors 1y designed to save it from offending against the provisions of
Lo,

the British North America Aet. These elauses were numbered

Lord sumner. 27 and 72, and they provided as follows :—
27. Nothing herein contained- shall prevent any person
m having liquor for export sale in his liquor warehouse
provided sueh liquor warehouse and the business carried on
therein complies with requirements in sub-section (1) hereof
mentioned or from selling from such liguor warehouse to per
sons in other provinees m

under this Aet

‘72, While this Aet is intended to prohibit and shall pro-
hibit transaetions in liquor which take place wholly within the
Provinee of Alberta except as specially provided by this Aet
and restriet the consumption of liqguor within the limits of the
Provinee of Alberta, it shall not affeet and

in foreign countries or to a vendor

is not intended to
affect bona fide transactions in liquor between a person in the
Provinee of Alberta and a person in another Provinee or in a
foreign country, and the provisions of this Aet shall be con
strued accordingly.”

Sinee then the Ligquor Aet has been repeatedly amended.
In 1917 among other amendments see. was repealed and
sec. 72 in 1918. Accordingly the Act now reads,
shall within the Provinee of Alberta

No person
keep for sale
any liquor exeept as authorised by this Aet”’

{ See.
and there is nothing in this Aet

itself, which authorises
a liguor exporting business to be carried on or the keeping of

liguor for export to persons in other provinees or in foreign
countries, The question now raised is whether the Aet is now
within the competence of the Provineial Legislature, containing
as it does no diselaimer of any operation affecting such a busi
ness, but on the contrary expressly forbidding the keeping of
lignor for sale in terms of such generality as would make the
prohibition apply to such a business.

In their Lordships’™ opinion the real question is whether the
Legislature has actually interfered with

inter-provineial or
i‘ with foreign trade.

The presence or absence of an express dis
claimer of any such interference may greatly assist where the
language of the Provineial Legislature does not in itself deter-
mine the question and define its effeet. 1f, however, it is
otherwise clear that there is such an interference, or that there
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is none, and the language actually used sufficiently decides that
question, there is no such sovereign efficacy in such a clause as

see. 72 as to make its presence or absence in an enaetment
erucial. As to the other section repealed in 1918, it is of
capital importance to note that on April 13, 1918, the day on
which the amending statute, which effected this repeal, re-
ceived the Royal Assent, that assent was also given to another
statute of the Legislature of Alberta, the Liquor Export Act,
1918, ¢h. 8 which under conditions not at the moment material
legalised the export of liquor, and authorised liquor to be kept
in the provinee of Alberta for the purpose of such a trade. iIn
their Lordships’ opinion the Liquor Aet as amended in 1918
must be taken to authorise by implication that which the Legis
lature, simultaneously and almost wuno flatu, authorises in ex
press terms by another statute directed to that very matter,
It is an ineconvenient mode of drafting, provocative of doubts
and not without considerable peril to the Aet in question, to
use terms in the Liquor Act, which either import a recognition
of another Aet without any mention of it, or expressly annul
while professing to ignore it. The dilemma is this, When
the Legislature passed these two Acts, which became law on
the same day, did it intend by a simple repeal expressed in
the one to stultify all its work expressed in the other, which isi
what the literal reading of its language leads to, or did it
intend to imply the words “‘or by the Liquor Export Aect”
after the words ‘‘this Act’’ in see. 23 of the Liquor Aet, and
so effect a saving exception, which a literal econstruction of its
On the principle ut res magis
valeat quam pereat, their Lordships think that in this Aet and
in these eireumstances the latter alternative is the one to be

language clearly negatives!

adopted, but they would be loth to apply this precedent in any
other than an exactly similar ease.

There are some other sections in the Liquor Aet, certainly of
a stringent character, which the respondents contended to be
generally wl/tra vires. Some of these may be dismissed from
consideration now as not imperilling the validity of the Aet

and
the particular proceedings taken in this case. Such are sec.

at large and not affecting the particular offence charged

78, which makes it an offence to publish any letter referring
to any intoxieating liguor or giving the name of any person
manufacturing intoxicating liquor; Seetion 79, which authorises
a magistrate to arrest the oceupant of any premises on which,
under his search warrant, there has been found any liquor un-
lawfully kept; and sec. 80 under which the owner of any
liguor may be summoned before a magistrate, whereupon, if
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it be found to be his liquor, he is to suffer forfeiture of it, unless
he shews that he did not intend it to be sold or kept for sale
in violation of the Aet. Their Lordships do not think that if
the Aect is otherwise within the competence of the Legislature
the inclusion of any of these provisions, remarkable as they are,
makes it ultra vires as a whole. It is not an interference with
sec. 121 of the B.N.A. Aet, for the word “‘free,”” applied to
admission into a provinee, does not further mean that when
admitted the article in question can be used in any way its
owner chooses, and although this Act, like many other Liquor
Acts, has been made increasingly restrictive of individual free-
dom and enforced by legal measures of progressive severity,
its competence depends on its general charaeter and objeets and
not on the weight, with which the Legislature lays its hand on
those who violate its statutes, These sections appear to be
susceptible of being read and should be read as merely dealing
with matters of a local nature in the Province and particularly
with the steps, by which competent legislation is to be enforced
there. One of these provisions, however, is separately challeng-
ed. It is that which affects the order forfeiting the respondents’
stock of whisky. It is contended that the forfeiture provided
in sec. 79 is wltra vires, because the powers of the Provineial
Legislature are only those given in head 15 of see. 92 of the
B.N.A. Aet, viz., ‘‘The Imposition of Punishment by Fine,
Penalty or Imprisonment for enforeing any Law of the Prov-
inece.”” Tt is true that this head does not name a forfeiture,
but their Lordships think that it is covered by the word
“penalty.”” The word is not defined in the Aet. No doubt the
commonest form of penalty is a money penalty, but as that is
already dealt with in its most obvious form by the antecedent

word ‘‘fine,”” their Lordships are not prepared to put so
limited an interpretation on the word ‘“‘penalty’’ as would rob
the Provincial Legislature of the power, for example, of de-
priving an illegal vendor of poisons of his stock in trade and
would leave it to him ready for further operations on his re-
lease from gaol.

The respondents then contended that, if they were within
the Liquor Export Aet by reason of the business which they
carried on, and if they had complied with the provisions and
formalities of that Aet, they must ipse facto be outside the
Liquor Aet altogether, so that the presumption arising under
that Aet from the possession of liquor would not affeet them
and the lawfulness of their possession and of their purpose
under the Liquor Export Act would, of itself, defeat any charge

under the Liquor Act. The contention seems to their Lorhships
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to be unfounded and not even easy to understand. Neither
Act contains any provision excluding everything, which comes
within the purview of the Liquor Export Act, from the opera-
tion of the Liquor Aet. Presumably full effeet must be given
to the provisions of both. No doubt what the Liquor Export
Act expressly legalises cannot be made an offence under the
Liquor Aect, for it cannot be supposed that, by similar and
simultaneous enactments, the Legislature meant to contradiet
itself, but beyvond this the matter cannot go. It is not neces-
sary to examine the effeet, which compliance with the Liquor
Export Act would have on the presumption raised by the Liguor
Aect, or to ask whether it would conclusively rebut the presump-
tion or only have the effeet of shifting the burden of proof,
for these are matters relating to the weighing of evidence and
\IU not “l'i.\'(‘ on certiorart.

('oming to the proceedings taken in this ease, it is necessary
at the outset to appreciate the general character and scheme
of the Liquor Aet and its relation to the Canadian Criminal
(‘ode. The expression ‘‘liquor,”” as used in the Liguor Aect,
includes ‘‘all fermented spirituous and malt liquors and all
liquors which are intoxicating, and any liquor which contains
more than 214 per cent. of proof spirits shall be conclusively
(Seetion 2 (e)), and it is important

deemed to be intoxicating
to realise that every one, who is in possession of ‘‘liquor,”” is
presumably a eriminal, and is liable to be sent to gaol. (Section
54.)

(Certain persons, such as chemists and clergymen in respeet
of liquor kept for dispensing and eucharistie purposes, and cer-
tain small quantities of liquor kept in a private house, are ex-
empted from this eriminality, and a distinetion is made between
possession for sale and possession in a private dwelling-house,
but generally the provisions are as follows :—

““Section 23. (as amended by 1917, ch. 22, see. 6.) No per-
son shall within the Provinece of Alberta by himself, his clerk,
servant or agent, expose or keep for sale or direetly or indireet-
ly, or upon any pretence or deviee, sell, barter or offer to any
other person any liquor except as authorised by this Aet.”’

‘“Section 24. No person within the Provinee of Alberta by
himself, his clerk, servant or agent, shall have, keep or give
liquor in any place wheresoever other than in the private dwel-
ling-house in which he resides except as authorised by this
Act.”’

““Section 24A. (See 1917, ch. 22, see. 7.) No person with-
in the Provinee of Alberta shall have or keep in his private
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Imp. dwelling-house a quantity of liquor exceeding one quart of tl

PO, spirituous liquor and two gallons of malt liquor.” 4 si

— “*Seetion 54, 1If in the prosecution of any person charged o

j Rex with committing an offence against any of the provisions of ol

! ‘\'.\'l‘l.BNl,L this Act in the selling or keeping for sale or giving or having ol

I Liquors  or purchasing or receiving o?’ liquor, prima Je e proof is given §
¢ Lo, that such person had in his possession or charge or control ol

Lord sumner. 40y liquor in respect of or eoncerning which he is being pros- o

ecuted, such person shall be obliged to prove that he did not al

commit the offence with which he is so charged.”’ al

At the hearing of the summons the Attorney-General does 5 “
not appear to have taken full advantage of the statutory pre-

of

sumption, eontained in see. 54, for, instead of simply proving T

that Nat Bell Liguors Ltd. had in their possession the liquors fi

' to which the charge referred, and leaving it to them to rebut e

| 1 the presumption of gailt thercon arising, he went into the case al

| from the outset, as if the ordinary burden of proof rested on d
k the prosecution. Probably this was the more convenient eourse
i under the cireumstances of the case, but the result may be that,

if the question whether there was evidence to conviet can be rais- “
ed at all, at the time at which it arose, was the conclusion of the

case for the Crown, and that the statutory presumption should (

not be regarded as making good defeets, if otherwise established, tl

in a proseeution, in which the Crown had voluntarily under- hi

! taken the affirmative. At any rate, the effect of sec. 54 is made w

i) less of by the Judges than might perhaps have been expected, o,

and, after the course which the case has taken, it would be un- fe

satisfactory to dispose of the matter by simply saying that the h

Court did not aceept the defendants’ evidence on an issue upon h

which the burden of proof lay upon them. It will be eonven- 3 b

il ient to state at the outset that none of the ordinary grounds »

)':u for certiorari, such as informality disclosed on the faet of the “

| proceedings, or want of qualification in the justices who acted, -

| & i“ are to be found in the present case. The charge was one which i

| | was triable in the Court which dealt with it, and the magis- -

i) trate who heard it was qualified to do so. There is no sugges- d

i tion that he was biased or interested, or that any fraud was ) i

‘w'f practised upon him. His conduet during the proceedings is sk

f(; unimpeached, and nothing oceurred to oust his initial jurisdie- *
{ tion after the commencement of the inquiry. No conditions

precedent to the exercise of his jurisdietion were unfulfilled, z p

and the convietion, as it stood, was on its face correct, sufficient . o

and complete. g b

In the superior Courts the proceedings in the Court below g ce

| were kept thronghout in the forefront of the case, sometimes in v i
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the form of asking what evidence the Court was entitled to con-
sider, sometimes in the form of considering its sufficiency and
effect. The real question, though it might present itself as one
of evidence, was one of the jurisdiction of the superior Court
on certiorari, Hyndman, J., cited from E. v. Covert (1916),
34 D.L.R. 662, 28 Can. Cr, Cas. 25, 10 Alta. L.R. 349, a series
of rules which, rightly or wrongly, purport to lay down the
conditions, under which alone a Judge of fact can refuse to
aceept, that is to say, to believe evidence given before him, and,
after elaborately examining the evidence, concludes by saying :
“Looking at the whole ease I am of opinion that the evidence
of the defence meets, as squarely and satisfactorily as ecan
reasonably be expected, the presumption raised against the de-
fendants by the evidence for the Crown, and thet it fulfills the
requirements set forth in the judgment in Rex v. Covert, supre,
and that consequently the Magistrate should have accepted such
denials and explanations.”’

On appeal Stuart, J. (56 D.L.R, 523), while declining to dis-
cuss Rex v. Covert, s

““ After reading the reasons the justice gave for convieting”’
(which were neither part of the formal convietion nor part of
the depositions), ‘1 eannot discover that he kept in mind, as
he should have kept in mind, his duty to receive a spy’s evidence
with caution, or that he even remembered the untruths in the
spy’s evidence to which 1T have rveferred. . . . It was so easy
for Bolsing to add the one circumstance to his story’ (that was
his statement about ‘‘$45 more’’) ‘‘which was necessary to make
his work as a deteetive suceessful, that this quite evident failure
on the part of the magistrate would be almost, if not quite,
sufficient of itself in my opinion to justify the quashing of the
convietion, . . . If the use of the word ‘more’ by Bolsing
is adverted to, I must reply that that is too slight a cord upon
which to hang anything, and in addition to the interest of the
witness using the expression, and the obvious advantage of ad-
ding it, even the word itself is open to other interpretations.
If T had been engaged with a jury on the trial of this case, I
should undoubtedly have withdrawn it from their consideration
on this latter ground at least.”’

Thereafter Beck, J., at pp. 565, 566, after laying down as a
prineiple that the Court ‘‘has the right and the duty, in the
exercise of its inherent plenury jurisdiction in supervising the
proceedings of inferior tribunals, to examine the entire pro-
ceedings certified to it, and to deal finally with the case aceord-
ing to right and justice,”” proceeds to examine the statements
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of the witnesses, dwells on the fact that Bolsing was an accessory
and was uncorroborated, and says at pp. 569, 570:—

‘““Had the charge been one not of keeping for sale but even
for the lesser offence of selling, it seems clear to me that, had the
case been before a Judge and a jury, the Judge ought to have
withdrawn the case from the jury, or at the very least to have
pointed out to the jury the danger of convieting upon such
evidence, in view of the presumption of innocence, and the neces-
sity for exeluding all reasonable doubt; and in the event of a
verdiet of guilty to have given leave to appeal on the weight of
evidence . . . in which event the verdiet would have been
undoubtedly set aside.”’

It appears to their Lordships that, whether conseiously or not,
these Judges were in fact rehearing the whole case by way of
appeal on the evidence contained in the depositions, a thing
which neither under the Ligquor Aect nor under the general law of
certiorari was it competent to them to do. As, however, the
majority in the Supreme Court proeceeded on a view of certiorari,
which purported to justify this mode of dealing with the evi-
dence, their Lordships will consider the case in that light with-
out disposing of it as a case of entertaining an appeal, where
no appeal lay.

The reasons, expressed or implied, which in the view of the
Judges warranted the Court in quashing this econvietion appear
to have been the following :—

(i) Without Bolsing there was no evidence of the commission
of the offence by the accused company, and his evidence was no
evidence, since he was an accessory before the faet and was un-
corroborated ;

(ii) Tt was not evidence on which a jury eould safely conviet,
and ought therefore to be treated as no evidence at all;

(iii) Want of evidence or of sufficient evidence makes the
convietion one pronounced without jurisdietion;

(iv) Such want of jurisdiction ean be established by evidence
dehors what is set out on or forms part of the record of the
conviction ;

(v) In any case, by the statute law of Alberta the depositions
are part of the record, or ecan be examined on certiorari as if
they were part of the record; and finally,

(vi) In Alberta, at any rate in connection with cases arising
under the Liguor Aet, the superior Court ean do more than
could be done on certiorari by the High Court of Justice in
England, and ean, as a matter of law, review the whole proceed-
ings to see that justice has been done.
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Their Lordships think that of these eontentions the first and
second may be shortly disposed of. They have not been referred
to any deeisive authority, which applies to certiorari the same
considerations as apply to testing a jury’s verdiet, when chal-
lenged on a motion for a new trial or an an appeal ; nor, apart
from a few expressions, here and there, not very cavefully con-
sidered, ean any judicial dicta be found to support it. Whether
the verdict was one which twelve reasonable men could have
found, whether the evidence was such that twelve reasonable
men could find on it otherwise than one way, whether the evi-
dence was such that a jury could safely eonviet upon it, and
whether it was such that a Court of Criminal Appeal should
refuse to interfere with the convietion, are questions which,
though fully argued, have no relations to the funetions of a
superior Court on certiorari. They all imply that there was
evidence, but not mueh ; they all ask whether that little evidence
was enough ; they are all applied to a body of men, who are not
the absolute Judges of fact but only Judges, whose decision
may, though rarely, be disturbed. On certiorari, as far as the
presence or absence of cvidence becomes material, the question
can, at most, be whether any evidence at all was given on the
essential point referred to. Its weight is entirely for the inferior
Court:

“1f indeed there had been any evidence whatever, however
slight, to establish this point,”’ says Lord Kenyon in Smith’s
case (1800), 8 Term. Rep. 589, ‘‘and the magistrate, who con-
vieted the defendant, had drawn his conclusion from that evi-
denee, we would not have examined the propriety of his con-
clusion, for the magistrate is the sole judge of the weight of the
evidence. And for this reason I think there is no foundation for
the first objeetion . . . There was some evidence, from
which he might draw the conclusion. "

The majority in the Supreme Court of Alberta appear to have
accepted this prineiple, but to have thought that it might be
met by inquiring, whether the justices had misdirected them-
selves as to the law of evidence, under which term they sought to
include a failure to give sufficient or any weight to features in
the evidence, which appeared to them to be of preponderating
importance. It may well be that error as to the law of evi-
dence, like any other error of law, if it is apparent on the record,
is ground for quashing the order made below, but none of the
objections taken here shew that the magistrate acted under any
misapprehension of the law. Their Lordships, beyond pointing
out the faet, will not stay to consider that the charge was a
charge of keeping the liquor for an unlawful purpose, to which
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Bolsing was not an aceessory, and not one of selling it, to which
he was. Assuming that Bolsing was an accessory, still he was a
competent witness. If he impressed the justice as a witness of
truth, no error in law was committed in believing him even with-
out corroboration, but only an error of judgment. Corroboration,
however, there was in fact on the point about the money so much
adverted to, for, as Hyndman, J., points out (though he fails to
see the significance of it), Angel, who on the case for the defence
had disobeyed his orders in the most serious way and had dis-
posed of his masters’ whisky for his own profit, was still at the
time of the hearing acting as their employee, a circumstance
tending to shew that what he had done was not really a piece of
flagrant disobedience and roguery but a thing within the scope
of his duties, though unfortunately unsuccessful. The weight
of this was for the magistrate, and was, if he so chose to regard
it, some corroboration of Bolsing's tale,

Passing from considerations of the weight of the evidence, we
come to the questions whether there was any evidence, and what
materials are to be looked at, in order to answer that question,
and further what effect a decision, that on some essential point
evidence was completely lacking, would have on the jurisdietion
respectively of the magistrates and the superior Court. In the
different provinees of Canada there has, from time to time, been
much diversity of view as to the powers and duties of the
superior Court on certiorari. Though the prineiples laid down
in Reg. v. Bolton (1841), 1 Q.13, 66, 113 E.R. 1054, 5 Jur, 1154,
and the Colonial Bank of Australasia v. Willan (1874), L.R.
5 P.C. 417, 43 LJ. (P.C) 39, 22 W.R. 516, have been
accepted in Ontario, the attempt to distinguish them, as Stuart,
J., and Beck, J., distinguished them in the present case, was
made at any rate as long ago as 1883 Reg. v. Wallace (1883), 4
O.R. 127 per Cameron, J., dissentient. The Courts of Ontario
have considered themselves free and even bound, under the
legislation applicable, to examine the evidence returned by the
inferior Court and to inquire whether the justices had hefore
them any evidence of an offence, such as was within their juris-
dietion, though they have uniformly purported to recognise that
the weight and eredibility of it, when given, were entirely for the
justices, There has been considerable diversity in the language
used. Sometimes the question has been whether there was ‘‘any
sufficient evidence of the offence’ (R. v. Wallace) ; sometimes
whether there was ‘‘any evidence of an offence’” (R. v. Coulson
(1893), No. 1, 24 O.R. 246 and Reg. v. Coulson (1896), No. 2,
27 O.R. 59) ; sometimes whether there was ‘‘reasonable’ evi-
dence to support the conviction (R, v. Borin (1913), 15 D.L.R.
737, 29 O.L.R. 584) ; but the general view has been that, if there
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is some evidence, there is jurisdiction to hear and determine, and
thereafter the superior Court will not interfere (R. v. Reinhardt
(1917), 27 Can. Cr. Cas. 445; R, v. Cantin (1917), 39 O.LL.R.
20, 28 Can. Cr. Cas. 341; R. v. Thompson (1917), 28 Can. Cr.
Cas. 271, 39 O.L.R. 108). The Courts of New Brunswick and
Nova Scotia have decided that want of evidence is not a ground
for quashing a convietion, and in Hawes v. Hart (1885), 18
N.S.R. 42, and Reg. v. Walsh (1897), 29 N.S.R. 521, the
authorities are collected.

In Manitoba, Saskatchewan and Alberta a different view has
asserted itself, thongh not without mueh difference of opinion.
In R. v. Pudwell (1916), 26 Can. Cr. Cas. 47, Hyndman, J.,
adopted the regular view of Willan's case, and refused to gquash
a convietion, where the charge was within the jurisdiction and
the proceedings were regular on the face of them, Later on in
1916, in the case of R. v. Carter, 28 D.L.R. 606, 26 Can. C'r. Cas.
51, 9 Alta. L.R. 481, Harvey, C.J., laid it down, after a full and
careful examination of the authorities, that, if a eonvietion is
valid on its face, absence of evidence to support a eonvietion is
but in the main two decisions, I,
v. Emery (1916), 33 D.L.R. 27 Can, Cr, Cas. 116, 10 Alta.
L.R. 139, in Alberta, and R, v. Hoffman (1917), 38 D.L.R. 289,
28 Can. Cr. Cas. 355, 28 Man. L.R. 7, in Manitoba, have caused
the view to prevail in those provinces and in Saskatchewan,
which was applied in the present appeal, and has also been fol
lowed in Quebee (Lacasse v. Fortier (1917), 30 Can, Cr. Cas,
87 The practical effect of those decisions is that, not only is
the superior Court not precluded from examining the evidence
given in the Court below or confined to ascertaining, as a point

not a ground for quashing it

going to the jurisdiction of the magistrate, whether he had be
fore him some evidence supporting his convietion, but it is free to
range over the whole evidence and to subjeet it to eriticism. This
conelusion is arrived at by holding that legislation, which re-
quires that depositions shall be taken in writing, and a rule,
which requires them to be transmitted with the convietion on
making a return to an order for certiorari, in effect make them
part of the record for all purposes, This of course is a question
of particular statutory practice and not of the general law. The
decisions, however, go on to hold that, although in general the
eredibility and weight of the evidence is for the magistrate, the
superior Court can, as a matter of law, consider whether he
guided himself by a right view of the credibility of particular
evidence, and it is plain that a practice to review the whole of the
depositions, however the purpose of it is expressed, leads very
easily to the conclusion that a eonvietion may be quashed, not so
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much because no witness has sworn to the particular facts re-
quired to make out a case for the prosecution, as because, on
balaneing it against the evidence given for the defendant, the
great preponderance is thought to be on his side. This practice of
examining the evidence, though of many years’ standing before
the present case, has been stated in the Manitoba and Alberta
decisions as having objects which vary considerably. The Court
would not quash, it has been said, if there was evidence to go to
a jury (R.v. Grannis (1888), 5 Man. L.R. 153). There must be
evidence, which the Court can see may reasonably support the
convietion, Whatever the Court of Queen’s Bench, upon an
inspeetion of the proceedings, would deem sufficient to be left to
the jury on a trial is, when set out on the face of a convietion,
adequate to sustain it (K. v. Davidson (1892), 8 Man, L.R. 325).
The Court ean only quash, if there is a complete absence of any
evidence whatever of the commision of the offence (R. v. Herrell
(1898), 12 Man. L.R. 198). The Court examines the evidence
to ascertain, not whether the tribunal reached the proper con-
clusion on the evidence, but whether there was any evidenee upon
which the tribunal could properly find as it did (R. v. Emery,
33 D.L.R. 556). In the present case Stuart, J., at p. 556, says
of the position occupied by the magistrate:—

““He was not merely standing in the place of a jury. He was
also a Judge, with the duty of applying in his own mind sound
legal principles in the eonsideration and the weighing of the
evidence. .

It is not acting at all on appeal on the facts to say that the
magistrate misdireeted himself in his duty as a judicial officer
in failing to take into acecount the true character of the evidence
of the prosecution on a erucial point, Particularly is this so
when the magistrate knew that his decison against the accused
was without appeal and would have tremendous consequences
with respect to property, while a deecision the other way would
be subject to review at the instance of the prosecution by two
appeals. . . . What I have said has no relation whatever
to the gquestions diseussed in Rexr v. Covert, 34 D.L.R. 662, 28
Can. Cr. Cas. 25, 10 Alta. L.R. 349.”

Beck, J., at pp. 559-561, states the matter with equal breadth,
though in a somewhat different way :—

*“This appellate division held in Rexr v. Emery, 33 D.L.R. 556,
27 Can. Cr. Cas. 116, 10 Alta. L.R. 139, that the Court is entitled
upon certiorari—at least in cases where certiorari is not taken
away—to look at the evidence given before the convieting mag-
istrate, to ascertain whether or not it is sufficient to sustain the
convietion, and if it is not, to quash the eonvietion. . . This
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view seems now to be that adopted in all the Provinces of Can-
ada. . . I take occasion to endeavour to make clearer why
the latter-day English decisions are of no authority upon this
question, which, as I have said, seem at the present day to have
become settled throughout (fanada beyond reversal.

The right and duty, therefore, of this Court to consider the
evidence upon which a convietion is made, and if it is found to
be sufficient, to quash the convietion, is then at least equal to
the right and duty of the Court to set aside a verdiet in a
eriminal case upon a case reserved, if it appears that the evi-
dence is insufficient to support the convietion. The cases, there-
fore, in which upon a reserved case the Court has set aside a
convietion for insufficiency of evidence, are therefore authorities
applicable to cases arising on certiorari . . . But, as I shall
endeavour to shew, the power of the Court to set aside a convie-
tion on eertiorari is much greater than its power upon a reserved
ease.”’

R. v. Emery was a case to which both Stuart, J., and Beck,
J., had been parties, and, in a measure, the present case may be
said to be an appeal against it. In argument, however, it has
been pointed out that . v. Emery was a case of summary trial
of an indictable offence, whereas the present is a case of the
determination by a Court of summary jurisdietion of an offence
cognisable only by such a Court. In what their Lordships have
to say of R.v. Emery they wish to keep open this distinetion, if
it be one, for consideration, if a case of an indictable offence
should hereafter come before them, but, in so far as both cases
are on all fours, Emery’s case must be examined.

The proposition adopted may be stated thus: in exercising its
inherent jurisdiction to supervise the proceedings of an inferior
Court, the superior Court must inquire whether there was any
evidence on which the tribunal below could have decided as it
did decide, and this involves examining the evidence given to
see if it was sufficient in this sense to sustain the convietion. If,
on some part of the case, which was material to the charge and
had to be legitimately established before the aceused person
could be convieted, no evidence was forthcoming at all, this
would be error of law, which being duly brought to the notice of
the superior Court would oblige it to quash the convietion. For
this reliance is placed on the cases of Smith, 8 Term. Rep. 589 ;
R.v.Crisp (1806), 7 East. 389,103 E.R. 151; and R. v. Chand-
ler (1811), 14 East 267, 104 E.R. 603; Ez parte Vaughan
(1866), L.R. 2 Q.B. 114, 36 L.J. (M.C.) 17, 15 W.R. 198, and
Lovesy v. Stallard (1874), 30 L.T. 792.

2—65 p.L.R. :
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It is evident that this exact point must be one of rare occur-
rence. It assumes complete jurisdiction, complete absence of
any testimony on a definite and essential point, and complete
presentation to the superior Court of this omission in the Court
below. Only if the whole evidence given can be got hefore the
superior Court can this difficulty be raised. Only when it ap-
pears that no witness whatever has said a thing that
must be said by someone will it fall to be discussed. It
will have two aspects: the first, whether the omission from the
record of any statement that the necessary piece of evidence was
given raises the presumption, that it must nevertheless have
been given or the justices would not have convieted, or the
presumption that, as it was not stated, it cannot have been given
at all, or whether, at any rate, it shews that the record is in
need of further and fuller statement; and the second, whether
pronouncing a convietion, notwithstanding such an absence of
necessary proof, is an error of law or a mistake in fact. More
generally speaking, it becomes necessary to ask, what is the
““record’” and when can the superior Court go outside it, and,
if want of evidence ean be established, does that establish want
of jurisdietion in the magistrate?

When justices were required to set out the evidence on the
record of the convietion, as nearly as might be in the terms in
whiceh it was given, detection of a hiatus on the record would
justify a mandamus to them, to complete the record by setting
out the evidence on the point. In taking this course in R. v.
Warnford (1825), 5 D. & R. 489, Abbott, C.J., says at p. 490 :—

““The eonvietion must set out the language used by the witness,
in order that it may be seen whether a right conelusion is drawn
from it. The Court will not assume that the justice has done his
duty, unless he tells us so by his own aets.”” On the other hand,
if legislation has provided for a shorthand note of the whole of
the evidence and for its attachment to the convietion as a part
of it, when returned on eertiorari, the record itself shews, when
it reaches the superior Court, whether or no the evidence in
question was given. It seems to have been by no means settled
on authority that, even when the evidence eventually reaches
the Court in a complete form, the Court should eriticise the
absence of the material evidence as error in law, and as ground
for quashing the convietion. In Er p. Vaughan, Shee, J.,
alone of the Judges who expressed opinions, dealt with the case
of there being no evidence at all on which justices could ad-
judicate, but all he says is that then ‘‘they would be acting im-
properly.”” Lord Coleridge in Lovesy v. Stallard, says generally
that ‘‘the existence of evidence is for the Court.”” On the other
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hand, in R. v. Justices of Galway, [1906] 2 LR. 446, Palles,
(.B., points out that a convietion which sets out no evidence ean-
not be questioned as to the evidence given before the justices on
material dehors the convietion. In Reg. v. Justices of Cheshire
(1838), 8 Ad. & E. 398, 112 E.R. 889, it actually appeared on
the affidavits filed on the question of the justices’ jurisdiction,
that, in making their order, they had acted on a view of the
facts not testified to at all, but merely stated to them by one of
their own body as being within his knowledge. The Court of
Queen’s Bench nevertheless, having decided that there was juris-
dietion, declined to interfere. Though one member of the Court
said that the justices had deeided “*absurdly,”” they refused to
eriticise the decision further., This,”” said Lord Denman, **we
cannot look into.”’

It has been said that the matter may be regarded as a question
of jurisdietion, and that a justice who eonviets without evidence
is acting without jurisdietion to do so. Aeccordingly, want of
essential evidence, if ascertained somehow, is on the same footing
as want of qualifieation in the magistrate, and goes to the ques-
tion of his right to enter on the case at all. Want of evidenee
on which to conviet is the same as want of jurisdietion to take
evidence at all. This, clearly, is erroneous. A justice who
conviets withont evidence is doing something that he ought
not to do, but he is doing it as a Judge, and if
his jurisdietion to entertain the charge is not open to
impeachment, his subsequent error, however grave, is a wrong
exercise of a jurisdietion which he has, and not a usurpation of
a jurisdietion which he has not. How a magistrate, who has
acted within his jurisdietion up to the point at which the miss-
ing evidence should have been, but was not, given, can, there-
after, be said by a kind of relation back to have had no juris-
dietion over the charge at all, it is hard to see. It cannot be said
that his convietion is void, and may be disregarded as a nullity,
or that the whole proceeding was coram non judice. To say
that there is no jurisdietion to conviet without evidence is the
same thing as saying that there is jurisdietion if the decision
is right, and none if it is wrong; or that jurisdietion at the out-
set of a case continues so long as the decision stands, but that,
if it is set aside, the real conclusion is that there never was any
jurisdietion at all. This appears from the very full and able
discussion of all the authorities in The King (Martin) v.Mahony,
[1910] 2 LR. 695. On this point Ex p. Hopwood (1850), 15
Q.B. 121, 117 E.R. 404, 19 L.J. (M.C.) 197, may also be referred
to. In that case certiorari having been taken away by statute,
the Court could only interfere, if the justices had convieted
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without having any jurisdiction at all. It was alleged on affi-
davit that, on the particular summons in question, they had had
no evidence before them, even of the service of the summons.
The Court held that, even so, the fact did not take away juris-
dietion. ‘‘As to the want of evidence on matter of fact,”’ says
Patteson, J., ‘‘that cannot possibly take away jurisdietion; no
case can be cited where that has ever been said.”” To the same
effect is Re the Justices of Shropshire (1866), 14 L.T. 598,
Furthermore a eonvietion, regular on its face, is conelusive of all
the faets stated in it, not excepting those necessary to give the
justices jurisdietion, and it is from the facts stated in the con-
vietion that the facts of the case are to be collected. Thus, in
the well-known case of Brittain v. Kinnaird (1819), 1 Brod. &
B. 432, the plaintiff had been convieted under the Bumboat Aet,
and the conviction stated his offence in terms of the Aet simply,
““for that he had unlawfully in his possession in a certain boat
certain stores,”’ very much as the convietion runs in this ecase.
He said that his vessel was of 13 tons burthen and was not a
boat, and sued the justice; but it was held that the conviction
was conelusive evidence that a boat it was, and no distinetion is
drawn, which would limit the coneclusive character of the con-
viction as an answer to civil proceedings in trespass taken
against the magistrate.

In Reg. v. Bolton (1 Q.B., at pp. 72-74) Lord Denman, in a
well-known passage says:—

““The case to be supposed is one . . . in which the Legis-
lature has trusted the original, it may be (as here) the final,
Jjurisdietion on the merits to the magistrates below; in whieh
this Court has no jurisdiction as to the merits either originally
or on appeal. All that we can then do . . . is to see that
the case was one within their jurisdietion and that their proceed-
ings on the face of them are regular and according to law.
Where the charge laid before the magistrate, as stated in the
information, does not amount in law to the offence, over which
the statute gives him jurisdietion, . . . or, if the charge
being really insufficient, he had misstated it in drawing up the
proceedings, so that they would appear to be regalar, it would
be clearly competent to the defendant to shew to us by affidav-
its, what the real charge was and, that appearing to have been
insufficient, we should quash the econvietion., . . But
as . . . we cannot get at the want of jurisdietion but by
affidavits, of necessity we must receive them. It will be observed,
however, that here we receive them, not to shew that the mag-
istrate has come to a wrong conclusion, but that he never ought
to have begun the inquiry.
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But where a charge has been well laid before a magistrate,
on its face bringing itself within his jurisdietion, he is bound to
commence the inquiry; in so doing he undoubtedly aects within
his jurisdietion; but in the eourse of the inquiry evidence being
offered for and against the charge, the proper or it may be the
irresistible conelusion to be drawn may be that the offence has
not been committed and so that the
within the jurisdiction. Now to receive affidavits for the pur-

ase in one sense was not

pose of shewing this, is elearly in effect to shew that the magis
trate’s decision was wrong, if he affirms the charge, and not to
show that he acted without jurisdietion. . . . The question
of jurisdietion does not depend on the truth or falsehood of the
charge, but upon its nature; it is determinable on the com-
meneement, not at the conclusion of the inquiry, and affidaviis,
to be receivable, must be directed to what appears at the former
and not to the faets disclosed in the progress of the

stag
inquiry.

The law laid down in Reg. v. Bolton has never since been
seriously disputed in England. In Colonial Bank of Australasw
v. Willan the Judieal Committee settled that the same rules are
applicable to the Dominions, exeept in so far as they may be
affected by ecompetent legislation. The respondents must,
therefore, distinguish these authorities, since, where they apply,
it is not now possible to argue that they were not rightly decided,
or else they must show special legislation applicable in Alberia.
Willan's case is said to be distinguishable on two grounds,
firstly, that it was not, nor was Bolton’s case a criminal case;
and, secondly, because Sir James Colvile's language shows the
decision to have turned on the Committee’s being satisfied from
the evidence before it, that the material allegations had been
proved by evidence given in the Court below. If so, both eases
were merely decisions on the admissibility upon certiorari of
fresh affidavit evidence to impugn or to confirm the regularity
of the proceedings below, as returned to the superior Court.

There is no reason to suppose that, if there were any difference

in the rules as to the examination of the evidence below on
certiorari before a superior Court, it would be a difference in
favour of examining it in eriminal matters, when it would not be
examined in eivil matters, but, truly speaking, the whole theory
of certiorari shows that no such difference exists. The objeet is
to examine the proceedings in the inferior Court to see whether
its order has been made within its jurisdietion. If that is the
whole objeect, there can be no difference for this purpose between
civil orders and criminal convietions, except in so far as differ-
ences in the form of the record of the inferior Court’s determina-
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tion or in the statute law relating to the matter may give an
opportunity for detecting error on the record in one case, which
in another would not have been apparent to the superior Court,
and, therefore would not have been available as a reason for
quashing the proceedings. In this connection, reliance was
placed on a passage in the opinion of Lord Cairns in the Walsall
case (1878), 4 App. Cas. 30, 48 L.J. (M.C.) 65, 27 W.R. 189,
The question for decision there was simply whether or not the
Court of Appeal had jurisdietion to entertain an appeal from an
order of the Court of Queen’s Bench, discharging a rule nisi
for a certiorari to quash an order of Quarter Sessions in a rating
matter. Lord Cairns, speaking of certiorari generally, says at p.
39: “‘If there was, upon the face of the order of the Court of
Quarter Sessions, anything which shewed that that order was
erroneous, the Court of Queen’s Bench might be asked to have
the order brought into it and to look at the order and view it
upon the face of it, and, if the Court found error upon the face
of it, to put an end to its existence by quashing it;’" and then,
turning to the kind of order under diseussion, and after stating
how mueh in that matter, both of fact and of law, the Sessions
were bound to set out on the face of their order, he says that the
statements, which had led to its decision, making it not an un-
speaking or unintelligible order, but a speaking one,

that order on certiorari could be eriticised as one which told |t~
own story, and for error could accordingly be quashed.

It is to be observed on this passage, that the key of the ques-
tion is the amount of material stated or to be stated on the
record returned and brought into the superior Court. If
justices state more than they are bound to state, it may, so to
speak, be used against them, and out of their own mouths they
may be condemned, but there is no suggestion that, apart from
questions of jurisdiction, a party may state further matters to
the Court, either by new affidavits or by producing anything
that is not on or part of the record. So strietly has this been
acted on, that documents returned by the inferior Court along
with its record, for example, the ‘information, have been ex-
cluded by the superior Court from its consideration. That
the superior Court should be bound by the record is inherent
in the nature of the case. Its jurisdietion is to see that the
inferior Court has not exceeded its own, and for that very
reason it is bound not to interfere in what has been done within
that jurisdietion, for in so doing it would itself, in turn, trans-
gress the limits within which its own jurisdietion of supervision,
not of review, is confined. That supervision goes to two points:
one is the area of the inferior jurisdietion and the qualifica-
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tions and conditions of its exercise; the other is the observance
of the law in the course of its exercise.

The view taken in the Supreme Court of Alberta of the real
grounds for the decision in the Colonial Bank of Australasia v.
Willan proceeds on a complete misapprehension. At p. 446 of
L.R. 5 P.C., Sir James Colvile says of the order, which had been
wrongly quashed :—

“The order was one made by a competent Judge; shewing on
the face of it that every requirement of the statute under which
it was made had been complied with, . . . and containing
an express adjudication upon a faet which, though essential to
the order, the Judge was both competent and bound to decide,
viz., that the sum claimed to be due to the petitioning ereditors
was then due to them from the mining ecompany. Nor can it be
said that there was no evidence to support this finding, since
the affidavit filed in support of the petition distinetly swears to
the debt.

““This being so, it seems to follow that the Supreme Court
could only arrive at the opposite conelusion upon a retrial of the
question of the petitioning ereditors’ debt, and that upon evid-
ence which was not before the inferior Court.”

Commenting on this passage Beck, J., in R, v. Emery, ex-
presses the opinion that what the Judicial Committee condemned
and all that it condemned was a vretrial of the ex-
istence of the debt by the superior Court on fresh
evidence, which had not been adduced below; and in
R. v. Hoffman 38 D.L.R. 289, which adopted the reasoning and
conelusions of K. v. Emery in the following year, it is said that
all that was decided in Willan’s case was the question of the ad-
missibility of fresh evidence by affidavit in the superior Court,
which had not been before the justices in the Court below, All
this seems to have hung on Sir James Colvile's commencement
of a new paragraph and a new step in the reasoning with the
words ‘‘this being so.”” This was taken not as comprehending
all that had preceded but as relating solely to the sentence (on
p. 446) beginning ‘‘Nor can it be said that there was no evi-
dence . . ."" The report shews that no such point was taken
by Mr. Benjamin for the respondents. His argument was that
the proceedings were heard er parte, for the company did not
appear on the winding-up petition; but that the winding-up
Judge had assumed the preliminary question, viz., whether or
not there was a ereditor before the Court, to have been conceded
y; that in the result
he had established his jurisdietion by proeeeding upon an as-
sumed faet ; and that the reality of that assumption having been
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inquired into in the superior Court on affidavit as to the faet,
since questions going to the jurisdiction of the Court below
must in case of need be inquired into, and it having been found
that in fact no petitioning creditor existed, the order was right-
ly quashed (pp. 443 and 444). The passage above relied on is
the answer to this argument, which is briefly dismissed at the
end of the main conelusion by recalling that the Judge had un-
contradicted affidavit evidence of the existence of the debt be-
fore him, and found and recited the existence of the debt, and
in doing so was examining into the reality of an alleged faect,
which it was within his competence to deeide, although, had the
alleged fact been found to be untrue, he would have been bound
to dismiss the petition to wind up the company.

This misapprehension of the meaning of the Judicial Com-
mittee’s opinion is probably due to the not infrequent eonfusion
between facts essential to the existence of jurisdiction in the
inferior Court, which it is within the competence of that Court
to inquire into and to determine, and faets essential thereto,
which are only within the competence of the superior Court.
As Lord Esher points out in The Queen v. Commissioners of
Income Tax (1888), 21 Q.B.D. 313 at p. 319, if a statute says
that a tribunal shall have jurisdietion if certain faets exist, the
tribunal has jurisdiction to inquire into the existence of these
facets as well as into the questions to be heard, but while its de-
cision is final, if jurisdietion is established, the decision that its
Jjurisdietion is established is open to examination on certiorari
by a superior Court. On the other hand, the fact on which the
presence or absence of jurisdietion turns may itself be one which
can only be determined as part of the general inquiry into the
charge which is being heard. The following is a real instance of
this. In an Anonymous ecase reported in (1830), 1.B. and Ad.
382, 109 E.R. 829, justices who had jurisdietion to hear a charge
of common assanlt were precluded by statute from exercising it,
if the evidence disclosed that the assanlt was accompanied by an
attempt at felony. Although such an attempt was deposed to in
the course of the evidence supporting the charge of assault, a rule
to quash a convietion for a common assault was discharged upon
the ground, that it was for the justices to decide whether they
believed the part of the evidence which disclosed the attempt,
and if they did not their jurisdietion to conviet was not ousted
by the statute. In the language of Coleridge, J., delivering the
Jjudgment of the Court in Bunbury v. Fuller (1853), 9 Exch.
111, 23 L.J. (Ex.) 29, the rule is thus stated at p. 140: ‘‘No
Court of limited jurisdietion ean give itself jurisdietion by a
wrong decision on a point collateral to the merits of the case,
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upon which the limit to its jurisdietion depends; and, however
its decision may be final on all particulars making up together
that subject-matter, which, if true, is within its jurisdietion, and
however necessary in many ecases it may be for it to make a pre
liminary inquiry, whether some collateral matter be or be not
within the limits, yet, upon this preliminary question its de
cision must always be open to inquiry in the superior Court.”

In addition, however, to this mistaken attempt to place the
decisions in Bolton’s and Willan’s cases on a too limited ground
the majority of the Supreme Court of Alberta acted on a view
of the English legislation of 1848, which without foundation is
deemed to differentiate the law of certiorari in England and in
Canada.

The Judges appear to have thought that the application of
these cases depends on the effect in England of the Summary
Jurisdietion Aet of 1848, ch. 43; that the law applicable in
(Canada is the law, as it was in England before 1848, and not the
law as it has stood ever since, and that under the earlier law the

superior Court on certiorari was entitled to examine generally
into the evidence on which the convietion was pronounced on the
pretext of inquiring whether the convietion was within the jm
isdietion of the justices, Their Lordships think that there has
been a mistake on both points.

The Queen v. Bolton, undoubtedly, is a landmark in the
history of certiorari, for it summarises in an impeccable form
the prineciples of its application under the régime ereated by
what are called Jervis's Acts (1848) chs. 42, 43, but it did not
change, nor did those Acts change the general law., When the
Summary Jurisdietion Aet provided. as the sufficient record of
all summary convietions, a common form, whieh did not inelude
any statement of the evidence for the convietion, it did not stint
the jurisdicetion of the Queen’s Bench or alter the actual law of
certiorari. What it did was to disarm its exercise. The effect was
not to make that which had been error, error no longer, hut to
remove nearly all opportunity for its detection. The face of the
record ‘‘spoke’’ mno longer: it was the inserutable face of a
Sphinx. Efforts have indeed been made to avoid this result by
purporting to question the jurisdietion of the Court below, while
really inquiring into its exercise, thus bringing before the sup
erior Court, otherwise than on the record itself, matters which
ought to be before it on the record or not at all, but these efforts
have been made under some confusion of thought,

Long before Jervis's Aects statutes had been passed, which
created an inferior Court, and declared its decisions to be
‘“final”’ and ‘‘without appeal,”’ and again and again the Court
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of King's Bench had held that language of this kind did not
restrict or take away the right of the Court to bring the pro-
ceedings before itself by certiorari. There is no need to regard
this as a conflict between the Court and Parliament; on the
contrary, the latter, by continuing to use the same language in
subsequent enactments, accepted this interpretation, which is
now clearly established and is applicable to Canadian legisla-
tion, both Dominion and provineial, when regulating the rights
of certiorari and of appeal in similar terms. The Summary
Jurisdietion Aet, 1848, was intended to produce and did produce
its result by a simple change in procedure; not in the procedure
of the Court of Queen’s Bench or in the practice of certiorari,
but in that of Courts of Summary Jurisdiction, and in this way
effective means were found for putting a limit upon harassing
and dilatory applications without unduly ousting the supervis-
ory jurisdietion of the superior Court.

The matter has often been discussed, as if the true point was
one relating to the admissibility of evidence, and the question
has seemed to be whether or not affidavits and new testimony
were admissible in the superior Court. This is really an aceid-
ental aspect of the subjeet. Where it is contended that there are
grounds for holding that a decision has been given without jur-
isdiction, this can only be made apparent on new evidence
brought ad hoc before the superior Court. How is it ever to
appear within the four corners of the record that the members
of the inferior Court were unqualified, or were biased, or were
interested in the subject-matter? On the other hand, to show
error in the conclusion of the Court below by adducing fresh
evidence in the superior Court is not even to review the decision :
it is to retry the case. If the superior Court confines itself to
what appears on the face of the record, evidently the more there
is set out on the record the more chance there is that error, if
there was error, will appear and be detected. It by no means
follows, however, that, because error has been detected injustice
has been done, and so long as the choice for the superior Court
lies only between quashing, if any error is found, and discharg-
ing the rule, if there be none, the real injustice may be done in
the superior Court, and be simply due to the absence of any
power to amend the proceedings or to substitute for the decision
given the decision which ought to have been arrived at. The
Summary Jurisdietion Aet, by preseribing a brief form of eon-
vietion, generally applicable and not involving any recital of
the evidence, found a practical solution for many of these diffi-
culties by preventing errors from being found out. It did not
justify what was previously error, it did not enlarge the infer-
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ior jurisdieticn or alter the law to be enforced either in the in
ferior or the superior Court; it simply eut down the eontents
of the record, and so did away with a host of discussions as to
error apparent on its face. The superior Court acquired no new
and more extensive right to admit fresh evidence by affidavit
or to eontradiet the record of the convietion by matter dehors its
contents.  When it would previously have been confined to
matter appearing on the face of the record, it continued to be so
confined, but now that very little appeared on the face of the
record, the grounds for quashing on certiorari came in practice
to be grounds relating to competence and disqualification.

It follows that there is not one law of certiorari before 1848
and another after it, nor one law of certiorari for England and
another for Canada. The real questions are— (1) has any
statute, having foree in Alberta, preseribed a form of convietion
which omits all evidence from the record and leaves nothing but
the statement that the aceused was duly convieted to take its
place; and (2) has any other such statute modified the practical
effect of that provision, which, of course, must otherwise be the
same for Canada as for England?

The Legislatures of Canada have not failed to profit by the
experience of England in framing new or amending statutes
direeted to the removal of difficulties in the administration of
the law, which arose out of common law rules and forms no
longer adapted to the purposes of the day. Even before the
British North Ameriea Aet was passed in 1867, legislation had
been enaeted in Canada preseribing a general form of eonvietion
for offences within the competence of a summary jurisdietion.
That form was in substance the form prescribed in the English
Act of 1848, the form now in foree under the Criminal Code of
(Canada, and the form in which the convietion in the present
case was expressed. Special Canadian legislation has long
dealt with the subject of temperance and restrieted or prohibited
the sale of intoxicants, and Alberta, too, has for many vears
enacted strict measures of her own, the present Liquor Act being
the last rvesult of much amendment and reamendment of the
earlier steps taken in that direction. All this has been done with
the history of eertiorari and of the effeet of preseribing a general
form for convietion present to the mind of the legislature con
cerned, and the enactments so passed must be read in the light
of these general provisions. If so, no marked difference can be
found between the systems under which in England and in Can-
ada summary jurisdietion is applied to offences against liquor
laws, and it follows primd facie that Canadian legislation, affect-
ing summary convietions and the powers of superior Courts to
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quash them upon certiorari, is to be construed, in accordance
with the older English decisions, as limiting the jurisdiction by
way of certiorari only where explicit language is used for that
purpose, and, on the other hand, as contenting itself with an
indireet limitation on the exercise of that jurisdietion, by sub-
stituting for the detailed record of a century and more ago the
“unspeaking’’ form of a general convietion such as was pre-
seribed in 1848. Of course, it is competent for the legislature
to go further than this, and, where the language used shows
such an intention, the presumption above stated is negatived.
This may be done notably in two ways. The one is to take away
certiorari explicitly and unmistakably, or to limit it in a manner
not within the older decisions upon such words as “‘final’’ or
““without appeal’’; the other is, on the other hand, to restore
it to its pristine rigour by restoring to the record a full state-
ment of the evidence. In the present case it is argued that both
methods have been employed in Alberta. The record, it is said,
is made to contain the whole of the evidence and on certiorari
the superior Court is directed to examine it. Three enactments
are relied upon as differentiating the present case from the
‘“‘latter-day English cases. They are (1) sees. 682, 683, 721,
793, 1017 and 1124 of the Canadian Criminal Code. The first
two require that the evidence given before justices shall be taken
down in the form of written depositions; see. 793 binds the
magistrate to transmit the depositions with other papers to the
clerk of the peace to be placed among the records of the general
sessions of the peece; sec. 1017 only refers to appeals and appli-
cations for new trials; see. 1124 is to the like effect ; it uses prac-
tically the same terms s see. 62 of the Liquor Aect, hereinafter
quoted, and is re-enacted from 55 and 56 Viet, e. 29, sec, 889;
(2) the provision in the Crown rules, which requires depositions
to be returned with the eonvietion on certiorari; and (3) sees.
62 and 63 of the Liquor Aet, which are relied on as specific
legislation, direeting what is to be done with those depositions
in the superior Court on certiorari to bring up a convietion
under the Liquor Aect.

Their Lordships think it reasonably plain that no great re-
liance can be placed on any but the last of these provisions, To
say that there would be no use in written depositions, if they
were not to be available for use in a superior Court on certiorari,
is to beg the question. Till the hearing is coneluded, and the
decision is pronounced, it cannot be known whether or not an
appeal may be taken in appealable cases, but, if it is to be taken
to good purpose, the depositions must have been put into per-
manent form while the evidence is being given. Even where
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there is no gppeal, the process of taking down what the witunesses
say, as they say it, tends to care both on the part of the witnesses
and of the Court, and makes it all the more possible to ensure
that no convietion will be pronounced unless evidence has been
given of each essential feature of the charge. Either of these
considerations provides an abundant satisfaction for the see-
tions, which require the evidence to be taken down, and it is
unnecessary to speculate further as to their possible admissib-
ility in the particular case of certiorari. Again, R. 4 of the
Crown Practice Rules only requires that the evidence shall be
returned with the convietion, and it refers to the depositions as
separate papers or documents. Since the statute expressly pro-
vides that the record of the convietion may be sufficiently re-
corded in the statutory form, a mere general rule of practice
is not to be read as altering that provision or as requiring that
the record of it shall include a separate document sent along
with it, that is to say, virtually, as declaring that the general
form of conviction shall not be in itself a sufficient record, the
statute notwithstanding.

Sections 62 and 63 of the Liquor Aet are headed ‘‘Convie-
tions and Subsequent Proceedings,”” and are as follows:

‘“Section 62, (as amended by 1918, ¢h. 4, see. 55). No convie
tion, order or warrant for enforcing the same or other process
shall upon any application by way of certiorari or for a habeas
corpus or upon any appeal be held insufficient or invalid for any
irregularity, informality, or insufficieney therein, or by reason
of any defect of form or substance therein, if the court or judge
hearing the application or appeal is satisfied by a perusal of the
depositions that there is evidence on which the justice might
reasonably eonclude that an offence against a provision of this
Act has been committed.”’

‘“Section 63. The court or judge hearing any such applica-
tion of appeal may upon being satisfied as aforesaid, confirm,
reverse or modify the decision, which is the subject, of the ap-
plication or appeal, or may amend the convietion or other pro-
cess or may make such other convietion or order in the matter as
he thinks just . . v

Here, no doubt, there is an express definition of the relation
of depositions to certiorari, which includes any implied relation
such as has been referred to above. The depositions are not
made part of the record. They are used as independent
materials, upon which the Judge must uphold a convietion,
which upon its face he might otherwise be bound to quash for
irregularity, informality or insufficiency, provided that he is
satisfied within the terms of the section. It seems to have
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been thought in the Court below that, if the depositions could be
looked at for one purpose on certiorari, they could be looked
at for another, and that, as it is expressly provided that they
are materials available for affirming an otherwise dubious con-
vietion they must also, by necessary implication, be materials
available for quashing a convietion, which on its face appears to
be beyond doubt. This is not so. Plainly, the object of the
section is to stop every chance of the accused’s escaping after
convicetion, so far as it is possible to do so; but it contains no
word in his favour. The only wonder is that it does not pro-
vide for certiorari to bring up and quash an order dismissing
the information.

The next sec. 63 does, it is true, contain the word *‘reverse,”’
but on examination it is clear that this is not a reversal that is
to benefit the accused. The Court, upon being satisfied as afore-
said, that is, in the words of see. 62, being:— ‘‘satisfied by a
perusal of the depositions that there is evidence on which the
justice might reasonably conclude that an offence against a pro-
vision of this Aet has been committed, (see. 63.) . . . may
confirm, reverse or modify, . . . or may amend the convie-
tion or make another eonvietion.”

The condition of power to reverse, in the sense of a power to
let the guilty person off, cannot be a conclusion from eyidence
that the Act has been violated, arnd it is to be noted that the
word is “‘reverse’’ and not ‘‘quash.”” What evidently is meant
is that, on drawing the above conclusion from the evidence, the
Court may, if it thinks fit to exercise the power of making some
other convietion, reverse for that purpose the convietion actually
made below, which otherwise would stand in the way, and direct
the convietion, which in its opinion the justices should have
pronounced.

Their Lordships are of opinion that the provisions of the
Canadian Criminal Code and of the Alberta Liquor Aect have
not the effect of undoing the consequences of the enactment of
a general form of conviction; that the evidence, thus forming
no part of the record, is not available material on which the
superior Court ean enter on an examination of the proceedings
below for the purpose of quashing the convietion, the jurisdie-
tion of the magistrate having been once established, and that it
is not competent to the superior Court, under the guise of ex-
amining whether such jurisdiction was established, to consider
whether or not some evidence was forthecoming before the mag-
istrate of every fact, which had to be sworn to in order to render
a convietion a right exercise of his jurisdietion.
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The magistrate’s order for the forfeiture of the entire stock
of whisky in cases stands or falls by the same considerations as
the convietion for keeping it unlawfully, though in itself it con-
stituted by far the severest penalty. The Judges below were not
unnaturally impressed by the faet, that one reason for selecting
as the offence to be charged an unlawful keeping instead of an
unlawful selling, was to get the opportunity, after establishing
the offence, of applying for the forfeiture of the stock of whisky.
This, however, makes no difference to the legal aspeet of the
matter. There was also some irregularity in the issue of the
search warrant, which preceded the application for forfeiture,
and in the information on which it was applied for, but this
does not afford a ground for quashing the order, if otherwise
it is not impeachable. It is urged that there was no evidence,
which would justify the forfeiture, sinee proof of the unlawful
sale of one case is no evidence of an unlawful keeping of the
entire stock of cases, thousands in number, This, of course, is
only another way of contending that there was no evidence of
the commission of the principal offence. Even if the superior
Court was entitled to investigate the nature and extent of the
evidence, as to which the eonsiderations already advanced need
not be repeated, their Lordships are of opinion that this matter
was one for the magistrate. If he believed the evidence as to the
circumstances under which the whisky sold was inquired for,
selected, sold and taken away, it cannot be said that his eonelus-
ion, that the whole stock and not the single case only was un-
lawfully kept, exceeded the provisions of the Liquor Aet.

As leave was given for the appeal from the judgment of the
Supreme Court of Alberta, upon which all the questions that
arise can be completely disposed of, it became unnecessary, for
the purpose of this case, to proceed with the appeal from the
refusal of the Supreme Court of Canada to entertain the matter
and their Lordships might well have declined to entertain it.
They have, however, been asked to give a decision on this point
also, in order that a guestion of law, which it is suggested is at
least doubtful, may be set at rest. On this ground, and not as
opening the door in future to any general admission of argument
upon points, which do not necessarily arise, their Lordships are
content to deal with it. The question is whether an appeal
from the Supreme Court of Alberta in this case to the Supreme
Court of Canada would have been a eriminal cause or matter
within the words of the Dominion statute (1920, ch. 32). This
Act, which received the Royal Assent shortly before the com-
mencement of the proceedings now in question, excepted by
sec. 36, R.S.C. 1906, ch. 139, from the appellate jurisdietion of
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the Supreme Court of Clanada, ‘‘proceedings for or upon a writ
of certiorari arising out of a eriminal charge.”” In substance
and for present purposes this was the law as laid down in the
Supreme Court Aet, sees. 35, 36 and 39, and the alterations
made in 1920 are not now material.

The question whether a prosecution under a typical Tem-
perance Act is or is not a eriminal charge has twice been before
the Supreme Court in recent years, viz, Re McNutt (1912), 10
D.L.R. 834, 47 Can. S.C.R. 259, which was a case of habeas
corpus, and Mitchell v. Tracey (1919), 46 D.L.R. 520, 58 Can,
S.C.R. 640, which was a case of prohibition. In the first, six
Judges took part in the hearing., Three of them held that the
application for the writ arose ‘‘out of a eriminal charge’’; one
held that it did not, and one seriously doubted whether it did;
the remaining Judge expressed no opinion on the point. The
case was, however, capable of being disposed of on other grounds.
Duff, J., delivered an elaborate and striking judgment, to the
effect that the application for the writ did not arise out of a
eriminal charge, and the principal judgment contra was that
of Anglin, J. In the second case, out of five judges who took
part, three followed the conclusion of Anglin, J., in the earlier
case, Anglin, J., himself being one, and two expressed no opinion
on the point at all. Under these circumstances it becomes de-
sirable to examine the question more fully than would otherwise
be required, in view of the fact that the present case has been
substantially disposed of on the appeal from the Supreme Court
of Alberta.

The issue is really this. Ought the word ‘‘eriminal’’ in the
section in question to be limited to the sense in which ‘‘eriminal”’
legislation is exclusively reserved to the Dominion legislature
by the British North America Aect, sec. 91, or does it include
that power of enforcing other legislation by the imposition of
penalties, including imprisonment, which it has been held that
see. 92 authorizes provineial legislatures to exercise? It may
also be asked (though this question is not precisely identical)
under which category does this convietion fall of the two re-
ferred to by Bowen, L.J., in Osborne v. Milman (1887), 18
Q.B.D. 471, 56 L.J. (Q.B.) 263, 35 W.R. 397, when he contrasts
the cases ‘‘where an act is prohibited, in the sense that it is
rendered criminal,”” and ‘‘where the statute merely affixes cer-
tain consequences, more or less unpleasant, to the doing of the
act.”’

Their Lordships are of opinion that the word ‘‘eriminal’’ in
the section and in the context in question is used in contra-
distinetion to ‘‘civil,”” and *‘eonnotes a proeeeding which is not
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eivil in its cha

ster.”” Certiorari and prohibition are matters of
procedure, and all the procedural ineidents of this charge are the
same whether or not it was one falling exelusively within the
legislative competence of the Dominion legislature, under see.
01, head 27. When the Supreme Court was established by
statute in 1875, and this exception out of its powers as to
habeas corpus was enacted by sees.

and 51, there was then in
existence a substantial body of undoubtedly eriminal matters,
which did not rest on any statute, and this must have been
within the purview of these seetions, the B.N.A. Aet notwith
standing. After all, the Supreme Court Aet is eoncerned not

with the authority, which is the source of the *““eriminal’ law
under which the proceedings are taken, but with the proceed
ings themselves, and all the arguments in favour of limiting
appeals in such eases apply with equal foree, whether the pro
vineial legislature is or not the competent legislative authority.

There Lordships will, therefore, humbly advise IHis Majesty
that on the appeal from the judgment of the Supreme Court of
Alberta, 56 D.L.R. 523, the appeal should be allowed; that the
judgments of the Supreme Court, 62 Can, S.C.R. 118, and of
IHyndman, J., should be set aside, and that the convietion and
order for forfeiture should be restored, and the appeal from the
Supreme Court of Canada should be dismissed. Their Lord
ships were given to understand that an arrang

ient has been

made between the parties, which makes any direction as to costs
unnecessary on the present occasion,

Judgment accordingly.

JONES v. HORTON,
Exchequer Court of Canada, Audette, J. April 19, 1922,

TRADEMARKS (§VI—30)—Priog USER—"PERSON AGGRIEVED—SE( 42
Trave Mark AcT,

Held: That it is the use of a trademark, and not its invention,
which creates the right to its registration. In cases of conflict as
to prior user the test is: Which claimant was the first to use the
mark on his goods to distingnish them from others, thus giving
information to the trade that such goods are his,

2. That “use” of a trademark within the meaning of the Trade
Mark Act must be of a public character, guch use being demon-
strated by the mark being related in some physical way to the
goods themselves or to the wrapper or case containing the same,

Where a person had used a trademark in Canada since 1920,
and elsewhere (under registration) for a much longer period, for
the purpose of distinguishing his goods from those of rival traders,
and another person had obtained registration of the said mark
in 1921, the former is a *| n aggrieved” under sec. 42 of the
Trade Mark Act by such registration in Canada and may apply to
have the same expunged.
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ArrricaTioN by petitioner to have the registration of the
specific trademark consisting of the word “*Whistle” expung-
ed.

R. 8. Smart, and H. G. Fox, for petitioner.

H. J. Scotl, K.C, for objecting party.

AvpertE, J.:—This is an application, by the petitioner, to
expunge from the Canadian register of trademark the above
specific trademark consisting of the word ‘‘Whistle,”” as *‘ap-
plied to the sale of soft drinks,”” and registered in Canada, on
October 6, 1921, by the said objecting party, who resides at
Windsor, Ontario.

The Court is given jurisdietion over such matters both under
see. 23 of the Exchequer Court Aet R.S.C. 1906 c¢h, 140,
and under see. 42 of The Trade Mark and Design Aet, R.S.C.
1906, ch. 71.

It appears from the evidence that the petitioner and his pre-
decessors in title, the Orange Whistle Co., have been manufac-
turing and selling a soft drink called and labelled ‘‘ Whistle'’
since 1916 in the United States of America and registered the
same at that date, in the United States, as appears by ex. No. 3.

The petitioner’s business was started in January, 1916, in-
venting the drink at the same time as they invented the name
or trade mark. The petitioner organised a number of serving
companies in several States: viz: New York, Ohio, Tennessee,
Alabama, Texas, Missouri, ete., and built up a large business
after having extensively advertised at great expense, In 1920,
the petitioner’s sales in the United States and Canada amount-
ed to $9,000,000. In the same year, he spent advertising in
Detroit, across Windsor, the objecting party’s residence, be-
tween $6,000 to $7,000, besides what his agent Wagener spent
himself,

e started developing his Canadian business by sending cir-
culars in Canada, in 1917, receiving enquiries for samples. On
February 5, 1920, N. Moore, the person in charge of the com-
pany in San Franeisco—controlled by the petitioner—booked
Messrs. Cross & Co. for shipping and did actually ship to them
in March of the same year, and thereafter, as more particularly
appears by exs. Nos, 9, 10, 11, 12, and 13.

Edwin Irvine, the proprietor of the firm Cross & Co. put
up a plant, manufactured and bottled ** Whistle’” in Vancouv-
er, Canada, sinee March, 1920,—buying the syrup from the peti-
tioner who always kept control, the produet being sold in Can-
ada, under the name of ‘‘Whistle,”” with the orange and blue
Jabel with the word ‘‘ Whistle'* across it.
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The petitioner’s business in Canada last year amounted to
$12,000, of which $10,000 represents the Vancouver business,
ile has two serving factories in Canada.

Albert Brown, of Montreal, manager of the Caledonia Spring
business, heard of this “* Whistle’’ on March 12, 1919 and saw
it advertised in the “*Bottler’s Gazette,”” and wrote for sample
m 1919, as per ex. No. 7, and as a result received sample ex.
No. 8.

Witness Wagener began manufacturing ““Whistle'' at De
troit, U.S.A,, in 1918, under arrangement with the petitioner.
He met Horton, the objecting party, five or six years ago and
then again at his plant, in Detroit, in August, 1921, when he
informed him (Wagener) he was perfecting something to take
place of “Whistle.”"

Horton paid Wagener another visit later on requesting
sample of ‘‘tin sign of Whistle' which Wagener gave him.

Part of ITorton’s examination on discovery was read at trial,
I will refer to it hereafter.

At the conclusion of the petitioner’s case in chief, eounsel
at Bar for the objecting party moved for judgment by way of

non-suit, upon the ground among others, that the petitioner
was not a person aggrieved under sec. 42 of the Trade Mark
and Design Aet: and that, therefore, the Court had no juris-
dietion and that the Vancouver firm were receiving their geods
from the San Francisco Co. and not from the suppliant. This
continued to the merits and evidence was then ad-

motion was
duced on behalf of the objecting party.

It is conclusively established from IHorton’s examination on
discovery that prior to June 1921, he did not have any printed
label or matter upon which the word ** Whistle'” appeared. He
never used a label with the word “* Whistle'’ prior to 1921,

At p. 5 of the discovery evidence, Iorton states he had his
label printed last year under the following circumstances.
The Jones Co., who printed the label, did not obtain the design
for the label. Richardson, a travelling salesman for the Wright
Lithographing Co. ‘‘obtained the design for me.”” (p.6). *“‘Ie
said he could get me one so he went over the river—I guess
from Wagener over there who was bottling ““ Whistle’” on the
other side. Q. Ie got a copy of the label that Mr. Wagener
was using? A. Yes sir. Q. And he gave it to your litho-
graphers? A. No, he gave it to me. Q. Gave it to you? A.
Yes. Q. And you gave it to the Jones Lithographing Co.1
A. They both figured on it, yes. Q. And the Jones Litho-
graphing Co. made your labels from it? A. T told him 1 did-
n’t know where—1 knew at that time there was one over there,
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but not before—no; let’s see—1I told him I didn’t know at that
time that this place had a patent on *“Whistle’” over there-
that they had no right to have that *“Whistle,”” and I took the
Joxes.  Jabel and made the insertion of the girl’s head, or the boy's
"“"“1‘,“‘. head, with the hand to his ear. Q. You took the label, and—
et *. We will admit that this is a eopy of the label that they
Audette, J. on the other side. Q. 1 just want to get this: You took 4
the label that you got from the Whistle Co. of Detroit and you f
asked your lithographer to copy it and to add a little boy’s #
head to it? A, T told him to make me a label up with the
orange and the *‘Whistle”—1 wasn’t sure whether it was
going to be the same colour as that. I told him the shape of g
. the label, that is, the same shape of my dry ginger ale label. Q. H
! | I show you a label here which T am advised is the one used !
! by the petitioner, and ask you if you recognize that as being y ]
j like the label which you obtained in Detroit ? 3 ]
j | (Exhibit No. 2) ““A. The label T had didn’t have this bot
! tom **Minimum eontents 6 fluid ounces’ on it; and it wasn’t ] i
! exaetly quite the same colour, Q. But apart from that, if you .
] rubbed these few words out—? A. It wasn’t exaetly the sume
! colour. It seemed to be more of a darker orange. Q. DBut the |
design was the same? A. The design was practically the same 1 g
as that. Q. Looking at Exs. 1 and 2, you would say that
I vour lithographers had made a good copy? A. No. I don’t ]
i see that there's any copy to it. Q. No eopy? A. No; if it f
] was an orange it would be that colour. Q. But I mean apari a
from the colour, that the design is a good copy? A. We will I
admit that the label is—the lithographer took it to get an ides e
of what 1 wanted. Q. And he copied it exaetly, didn’t he! E by
A. No, I can’t say that he copied it exactly. There is a girl 5
whistling to the boy, where the other is just a girl whistling. ! n
Q. But apart from the little boy’s head, he copied it exaetly? 14 b
i A. No, it is a different coloured label. Q. T am speaking of o
i the design now. A. The design is the boy listening to the girl - I
: | whistling, T should judge. Q. But the whole diamond-shape:l oy
N &l label, with the arrangement— A. They are not diamond shap 1
i { ed labels. . . . . Q. These labels speak for themselves; if { 1l
il you will refresh your memory from them it will make the re- o
! cord clearer. Will yon admit what is the same on each? A, _ S0
il One is a light orange colour; the other is dark. Q. But as far i to
I as the design, the letter-press, goes, it is the same? A, So far of
' as the letter-press, yes. Q. Ilave you noticed that the labels 3 AL
run in slightly different shapes according to the ink used? A. sa
Mine don’t—not if they are done by good lithographers they ; fo
don’t.”’ th
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Then in December Horton procured from Wagener a tin
sign with the words ““Thirsty? Whistle’’ and changed it for
his use into “‘Thirsty? Drink Whistle.”” He contends he had
this formula completed 4 years ago.

Now coming to the evidence at trial adduced after the peti-
tioner’s evidence disclosed when they started business, Horton
testifies he invented that drink as far back as the fall of 1911,
that he made and sold that drink from 1911, under the name
of ““Whistle”’——but he adds he did not use any label until
June 1921,

Arthur Bangle, a pool-room and soft drinks dealer at Wind-
sor, who has been in the pool-room business for 3 years and
16 years in the grocery business, testified he was Horton's eus-
tomer for about 10 years, and that about 9 years ago he bouzht
from him a soft drink under the name of “*Whistle’’ but that
it was not a known drink at the time,

Archibald Lewis, employee in a cafeteria at Windsor, testi
fied that from 1918 to 1920 he bought soft drinks from IHorton,
under the name of “*Whistle,”” because he told him so.

John E. Hanlan, of Windsor, when at the base ball park,
bought from Horton, between 1912 to 1915, soft drinks which
the latter told him it was ‘“Whistle.”’

Then in rebuttal, Albert E. Segner, of Windsor, who worked
for Iorton in 1912 or 1913 up to 1915 when he went in the
army from 1915 to 1919 and worked again for a short time for
Horton both in 1919 and 1920, testified he had knowledge of
every drink bottled by Horton and that during the time he
worked for Horton, he never heard of any drink called
““Whistle.”” He was discharged by Horton in 1915. The liguor
was in the mixing room and he says he knew what he was
bottling.

Again, Charles Wickens, of Windsor, testified he workel for
Horton during 1917, 1918, 1920 and a short time in 1921, Tle
says he knew what he was botiling and that in the year 1917,
1918 and 1920 he never heard f a drink called ** Whistle'” but
that he did hear of such a drink in July and August 1921,

The evidence respeeting the time at which the sale of this
soft drink, under the name of ‘‘Whistle,”” was made by Hor-
ton is unsatisfactory and conflicting and, in the view I take
of the case, it has nothing to do with the question of law in-
volved in the controversy and further I do not deem it neces-
sary to pass upon the declaration accompanying the application
for the trade mark. However, as the trial Judge, having had
the advantage of seeing the witnesses, observing their demeanor,
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and the manner in which the testimony was given, and taking
into consideration all the surrounding eireumstances of the
trial, the probabilities and improbabilities, 1 feel in duty bound
to declare that 1 do not rely on that part of the evidence tend-
ing to shew that such soft drinks were sold by Horton, under
the name ** Whistle™” as far back as 1911, No reliability should
be placed upon such evidence,

Indeed, it is the use of a trade mark, and not its invention,
that creates the right. Paul on Trade Marks, 153 see. 92, Paul
on Trade Marks, adds further, at p. 148, see. 87: “‘The test in
all cases of conflict as to priority of adoption is, which claim-
ant was first to so use the mark as to fix in the market a con-
viction that goods so marked had their origin with him.”’ See
also Candee, Swan & Co. v. Deere & Co. (1870), 54 Il11. 439,
The applicant for the registration of a trademark in Canada
must be the proprietor of the mark, and the evidence in the
present case discloses pretty well how the design was conceived
and made up—that is long after the petitioner was using it in
Canada. The colourable distinetion in copying the mark ob-
tained in Detroit clearly disclosed the intention of the appli-
cant. The Vulean (1914), 22 D.L.R. 214, 15 Can. Ex. 265;
(1915), 24 D.L.R. 621, 51 Can. S.C.R. 411; Partlo v. Todd
(1888), 17 Can. S.C.R. 196 ; Standard Ideal Co. v. Standard
Nanitary Mfg. Co. (1910), 27 T.L.R. 63.

‘“No right can be absolute in a name as a name merely, It is
only when that name is printed or stamped upon a particular
label or jar and thus becomes identified with a particular style
and quality of goods, that it becomes a trade-mark.”” 2 Brew-
ster, Pen, 304, See also M’Andrew v. Bassett (1864), 4 DeG.
J. & 8. 380, 46 E.R. 965.

And again, Sebastian, 5th ed. p. 62, says: ‘‘The expression
‘used as a trade-mark’ was much considered in the case of
Richards v. Butcher (2) (1891) 2 Ch. 522, 532 where Kay, J.,
said that ‘user as a trade-mark’ means, not what the person
who uses has in his own mind about it, not what he has regis-
tered in a foreign country, but what the public would under-
stand, when the trade mark or so called trade mark is impress-
ed upon the goods, or upon some wrapper or case eontaining
the goods, to be the trade mark. That is the trade mark
proper; and ‘user as a trade mark’ means and must necessarily
mean, the impressing of those words either upon the goods, or
upon some wrapper or case containing the goods, in such a way
that the public would necessarily understand those words to
be, and alone to be, the trade mark of the person who uses
them.”” See also Kerly, 4th ed. pp. 32, 34, 35, 227, 228,
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It is not necessary that the applicant for registration should
be the inventor of the word applied for. Linotype Co's Trade
Mark, [1900] 2 Ch, 238,

The petitioner has shewn a prior bond fide appropriation of
the word **Whistle’” as a trademark, supplemented by a eon-
tinuous use in the United States sinee 1916 and in Canada
since March 1920, long before Horton either built up his de-
sign from the petitioner’s design procured at Detroit and also
long before June 1921, when Horton first used it.

[ may casually add, in answer to the contention raised at
Bar that the petitioner is not ‘‘a person aggrieved,”” as con-
templated by see. 42 of the Trade Mark Aet that I cannot agree
with that view taking that he is absolutely within the purview
of the Aet. The petitioner has been using his trademark in
(‘anada sinee 1920 and in the United States sinee 1916, to dis-
tinguish his goods from those of other rival traders and if the
Canadian registration remains against his prior user he will Le
deprived of the just use of his bona fide trademark in Canada.
Under such eircumstances, I take it, the petitioner is a person
aggrieved and the Court should exer
tutory diseretion provided by see. 42 of the Aet. In support
of that conclusion I would cite Re Vuwlean, 24 D.L.R. 621;
Baker v. Rawson (1890), 8 R.P.C. 89; Autosales Gum & Choco-
late Co. (1913), 14 D.L.R. 917, 14 Can. Ex. 302; Batt & Co’s
Trade Mark, [1898] 2 Ch. D. 432, 15 R.P.C. 534, 67 L.J. (Ch.)
376; Powell v. Birmingham Vinegar Brewery Co., [1894] A.C,
8, 63 L.J. (Ch.) 152; Re Apollinaris Co’s Trade Mark, [1891] 2
C'h. D. 186, 61 L.J. (Ch.) 625.

Therefore, for the reasons above mentioned, I have come to
the conelusion that the petitioner is the proprietor of the trade
mark ‘“Whistle,”” and that he has acquired the right to the
same in Canada by first user thereof in Vancouver ever since
Mareh, 1920, while the objecting party used such a mark or
design in Canada only sometime in June, 1921, Tt is not neces-
sary, as suggested, that the use of the word ** Whistle’" in Can-
ada, prior to 1921, should have been made at Windsor itself.
Paul, on Trade Marks, at p. 149, sec. 88 says: ‘‘The mere fact,
however, that an established trade mark is not at the time in
use in a particular locality, gives no one the right to approp-
riate it. If a manufacturer or vendor could secure a elaim to a
trade mark on the ground alone that it was not in use, prior
to the time when he adopted it, in the special locality in which
he proposed to use it, the law for the protection of trade marks
would be shorn of most of its strength, for, on the same prin-

ise in his favour the sta-
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ciple, other persons would be at liberty to adopt it in any local
ity in which it happened at the time not to be in use.”

“The world is wide,”” said Bowen, L.J, in a trade mark case
Harper & Co. v. Wright & Co., [1895] 2 Ch. 593 ‘“‘and there
are many names . . . . There is really no excuse for im-
itation, ete.”” The argument of undersigned coincidenes in the
present case is one not commending itself or deserving of res-
peet in view of all the cireumstances disclosed in the evidence.
The petitioner has extensively advertised, has built up a large
business under the name ‘“Whistle’” and he is entitled to pro-
tection,

It is unnecessary to give any opinion upon what as yet is a
moot guestion as to whether—taking into consideration that
Canada and the United States are adjoining and neighbouring
countries—a Canadian citizen would have the right, with im-
punity, to appropriate an American registered trade mark ex-
tensively used in the United States for many years and rezister
it as his own in Canada; and furthermore whether the Amer-
ican owner having for a long period neglected to register in
Canada, did not lose, by such laches, his right to so register.

There will be judgment ordering the expunging from the
entry in the Canadian trade mark register of the specific trade
mark ‘“ Whistle,”” under No, 128, folio 29460, in accordance with
the Trade Mark and Design Act. The whole with costs against
the objecting party.

Judgment accordingly.

ANNOTATION ON TRADEMARK.
BY

Russen 8. Smarr, B.A,, M.E,, oF THE OTTAWA Bag.

The question of who is a ‘“‘person aggrieved’’ within the
meaning of see. 42 of the Trade Mark and Design Aect, R.S.C.
1906, ch. 71, is discussed in the annotation at 57 D.L.R. 220,

The question of whether trademark rights can be acquired in
any ease where some mark has not been actually applied to the
goods has not been specifically considered by any Canadian Court
of record. Even in the British and United States reported cases
it is diffieult to find cases specifically dealing with the question
because of its elemental character. The term ‘‘trademark’’
itsel? implies a mark and hence it must be in some way physically
attacl od to the goods the original of which it is desired to
identif ",
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The leading English case is that of M’'Andrew v. Bassett
(1864), 4 DeG. J. & S. 380, 46 E.R. 965, 33 L.J. (Ch.) 561, 12
W.R. 777, where Lord Westhury said at p. 384:

““I am not in this case driven to the necessity of determining
when for the first time property may be said to be established
in a trademark. An element of the right to that property may
be represented as being the faet of the article being in the
market as a vendible article, with that stamp or trademark at
the time when the defendants imitate it.”’

Browne on Trade-Marks, 2nd ed., p. 2 (n), defines a trade
mark as:

““ An arbitrary symbol affired by a manufacturer or merchant
to a vendible commodity.”’

While Bouvier's Law Dictionary, 8th ed., entitled * Trade
Marks'” defines it as:

‘A symbol, emblem or mark which a tradesman puts upon or
attaches in some way to the goods he manufactures or has caused
to be manufactured.”

The definition in the American and English Eneyelopedia,
28, p. 346, is:

“A trade-mark may be defined as a name, sign, symbol, or
deviece which is applied or attached to goods offered for sale in
the market so as to distingunish them from similar goods, ete’’;
and on p. 352 it is stated:

““It is essential to the validity of a trade-mark as such that
there shall be some actual physical connection between the goods
and the mark, so that the mark goes with the goods into the
market,”’

These, taken with the authorities referred to in the preeed-
ing judgment, make it elear that a trademark must in some way
be affixed or attached to a vendible article.

The trademark in the present case was used on a soft drink
made from a syrup supplied by a separate manufacturer who,
in turn, bought ecertain seeret ingredients from the petitioner
who authorised the manufacturer and bottler to use the trade
mark on the drink made under his direction and with these
secret ingredients,

In a number of United States cases it has been held that,
under similar cireumstances, the trademark was truthfully and
properly used. In the case of the Coco-Cola Co. v. Lewis G.
Stevenson et al (4 TR, 113), it was said :—

“The eclaim that ‘Genuine Coea and Cola Flavor’ is truth-
fully deseriptive of the flavor of defendant’s produet, is dis-
posed of by Coeca-Cola Co. v. Koke Co. of America (10 T.M.

11
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Rep. 441), (254 U.8. 143) ; Davids Co. v. Davids, 233 U.S. 461
(4 T.M. Rep. 175) ; Coca-Cola Co. v. Nashville Syrup Co., 200
Fed. 157 (2 T.M. Rep. 318) ; and this would be true even in the
absence of the stipulation in this case, that ‘Coca-Cola’ has a
secondary or distinetive meaning.”’

Defendants make the point that, because the plaintiff itself
does not bottle the beverages made from its syrup but permits
others to do so under supervisory bottling contraets, takes this
case out of the rule with reference to adoption and user, for
the reason it is charged that plaintiff’s trademark is only used
upon the syrup. The Courts have held that the sufficiency of
plaintiff s supervisory contracts over its bottlers justify the em-
ployment of plaintiff’s trademark ‘Coca-Cola’ on the bottled
product. Coca-Cola Co. v. Deacon Brown Bottling Co., 200 Fed.
105 (3 T.M. Rep. 33); Coca~Cola Co. v. J. H. Butler, 229 Fed.
224 (6 T.M. Rep. 206). In the latter case equity enjoined a
bottler from using the syrup and beverage made therefrom
without supervision, against the plaintiff’s wishes. The Court
held the same in Coca-Cola v. Bennett, 238 Fed. 513 (7 T.M. Rep.
159).

DE WOLF v. DELMAGE.

Alberta Supreme Court, Appellate Division, Stuart, Beck, Hyndman
and Clarke, JJ.A., and Walsh, J. March 30, 1922,

BrokeRs (§1IB—14)—AGREEMENT WITH REAL ESTATE AGENT A8 TO SALE
OF PROPERTY—AGENT PRODUCING PURCHASE
PURCHASE CONTRACT EXECUTED BY PARTIE!
DOWN PAYMENT MADE TO AGENT—PURCHASER UNABLE TO MAKE
BALANCE OF DOWN PAYMENT — RESCISSION OF CONTRACT — No
NOTICE TO AGENT—COMPENSATION OF AGENT.

Where an agreement in effect authorises a real estate agent to
procure a purchaser and to accept a deposit and to retain from the
deposit his commission for procuring a purchaser then ready and
willing and apparently able to fulfil his obligations as purchaser
to the extent at least of making the down payment, and the evi-
dence shews that this is the position at the time the memorandum
of contract to purchase is executed, the agreement further pro-
viding that if the sale is consummated the vendor shall be liable
to pay a commission of 5%, and the purchaser makes a deposit of
part of the down payment to the agent, but the sale afterwards
falls through on account of the inability of the purchaser to pay the
full cash payment, and the agent is not informed of the facts nor
given an opportunity to assist the purchaser in raising the balance
necessary, the agent is entitled to retain the deposit made to him
but is not entitled to the full commission on the sale,

[MeIntyre v. Law (1918), 40 D.L.R. 231, distinguished. See
Annotation on Brokers, 4 D.L.R. 531.]

Arrean from a County Court judgment in an action against
a real estate agent for the sum of $250 deposited in their hands
by a proposing purchaser. The trial Judge gave judgment for

T Sidg v A




65 D.L.R.] DominioNn Law Rerorts,

the plaintiff, the vendor, and dismissed the agent’s counter-
claim for $100 in addition to the $250. Reversed.

S. B, Woods, K.C., for appellant.
R. D. Tighe, for respondent.

StTuarT, J.A.:—1 agree with what is said in this case by my
brother Beck. But I think there is another ground on which
the appellant is entitled to succeed. The appellant had a sub-
stantial interest in the contract entered into between the plain-
tiff and Hunter. 1t was through the maintenance and fulfil-
ment of that contract that he would earn the money which he
expected to get. e had obtained a purchaser at any rate so
satisfactory to the vendor, the plaintiff, that the plaintiff bound
himself by a written memorandum to sell to him. Then after
negotiations, of which the appellant was not informed, and
carried on behind his back, the plaintiff and the purchaser
presumed by agreement to rescind a contraet in which they both
knew that the appellant had an important interest. The plain-
tiff had engaged the appellant to secure a satisfactory purchaser
and he stepped in and prevented the appellant from having the
full chanee to which he was entitled of getting that satisfactory
purchaser or of doing all he could to make satisfactory the
purchaser whom he had found. The vendor should have stood
behind his agent, instead of stepping in front of him.

In these circumstances I think the vendor should have shewn
more elearly than he did that the purchaser was unable to meet
the down payment. The purchaser’s apparent admission, made
in the absence of the agent and obviously for his own purposes,
that he was unable, was not in my opinion binding on the agent.

The action of the vendor did not go so far as in the case of
Melntyre v, Law (1918), 40 D.L.R. 231, 13 ALLR 3, because
there it was held that the vendor acted in bad faith. But
nevertheless I think there was here an implied obligation in the
vendor not to do what he in faet did, viz.: rescind the agreement
by private arrangement with the purchaser without giving any
notice to his agent or giving his agent a chance to get the sale
carried through.

In these circumstances I think the agent was entitled to
damages, and I would assess them at the amount of the deposit.
On prineiple, perhaps, he should be entitled to the whole com-
mission as damages, but on the facts he would have had to take
more trouble and to spend more time in order to make the pur-
chaser absolutely satisfactory and in that he might have failed.
But he was entitled to a chance to try, and for the wrongful loss
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of this T would compensate him by allowing him to retain the
$250,

Beck, J.A.:—This is an appeal from the judgment of IIis
Honour Judge Dubue, by which, in an action against real estate
agents for the sum of $250 deposited in their hands by a pro-
posing purchaser, he gave judgment for the plaintiff, the ven-
dor, and dismissed the agents’ counter claim for $100 in addition
to the $250.

There was a written agency contract. It authorised the agent
““to accept a deposit to be applied on the purchase price and to
execute a binding contract for sale on my behalf.”’

It also eontained the following clauses: ‘‘In case the property
is sold or disposed of within the time specified I agree to make
the purchaser a good and sufficient transfer to the same; and it
is further agreed that you shall have and may retain from the
proceeds arising from such sale 59 commission on the above
price. It is further agreed that should a sale be consummated,
either directly or indirectly through your efforts after, as well
as before the termination of this contract, then I agree to pay
them commission on said sale.”’

The agents did in fact bring about an agreement between the
plaintiff, as vendor, and one Hunter, as purchaser, and a memor-
andum of contract was signed by both parties on February 26,
1921. There were two quarter sections and a quantity of chat-
tel property. For one quarter section the price was $4,000
payable $500 down, the assumption of a mortgage not to exceed
$1,100 and to give a second mortgage to the vendor for $2,400
payable $500 April 1, 1922; $500 April 1, 1923; $700 April 1,
1924; $700 April 1, 1925, with 7% interest. For the other
quarter section the price was $2,000, payable $500 down, the
assumption of a mortgage of $788.50, and the balance of
$711.50 on April 1, 1926, with 7% interest.

The price of the chattel property was $1,000 payable $500
cash and $500 January 1, 1922, secured by ‘‘lien note’’ bear-
ing 8% interest.

The down payments it will be seen amount together to
$1,500.

On or about March 10, 1921, Hunter, the purchaser, volun-
tarily paid the agents, on account of the cash down payments,
the sum of $250; apparently because, owing to domestie affairs,
he would necessarily have to ask for a considerable delay in
completing the purchase.

On May 3, 1921, the plaintiff, the vendor, wrote the defend-
ants, the agents, that *“the deal with Mr. Hunter (the purchaser)
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has fallen through owing to his not being able to raise the first
payment. He has forfeited his deposit of $250 and I would ask
you to pay it over to the mortgagees.”’

The faet appears to be that the purchaser, Ilunter, was
effectively bound by the memorandum of contract to purchase
but it is left uncertain on the evidence whether or not the
purchaser was in truth in a financial position to pay the re-
maining $1,250 to make up the down payment of $1,500, and
it is of course still more uncertain whether he could have fulfilled
his further obligations. The memorandum of contract of
necessity contemplated the execution of more than one formal
instrument and would (I should say it is fairly elear) cease to

be binding on the vendor unless the down payment was made
promptly. Both the vendor and purchaser being apparently
bond fide under the belief that the effeet of the contract was
that of a mere option which the purchaser could abandon upon
forfeiting the $250, it was agreed between them that the eontract
should be ecancelled and the $250 forfeited. The agents, the
defendants, complain that they were not consulted, urging that
had they been consulted they could in all probability have en
abled the purchaser to raise the balance of the down payment
and in any case would have made it elear that the contract was
a binding one, and not a mere option.

It is only necessary to examine the numerous eases upon eom
missions to real estate agents to see that each case as it arises
must to a la

rge extent depend upon some particular faet, eir-
cumstanee or expression, or on conduet of the parties (See
9 Corpus Juris tit. ‘‘Brokers,”" pp. 505 ef seq., 20 LLR.A. (N.S.),
Note pp. 1168 ef seq. Walker on Real Estate Ageney; Ogden
Real Estate Agents).

I think this particular case is one of that class in which the
agents are entitled to their commission upon the fiall purchase
price (or an amount equivalent thereto by way of damages if
the sale fell through by the vendor’s fault) upon their producing
a purchaser ready and willing and financially able to fulfil his
obligations as a purchaser. Ordinarily when the vendor executes
an agreement, especially a formal agreement, to sell to a pur-
chaser produced by his agent, it is quite properly presumed that
he has aceepted the purchaser as one ready and willing and able
to purchase; but in fairness and reason, this presumption must
be taken to be a mere primi facie presumption capable of, and
subject to, being rebutted. In this case I think it is reasonably
clear from the evidence that the vendor had no means of judging
of the purchaser’s ability or inability independently of the
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information received by him from the agents, until after the
memorandum of contract was signed. Under these cireum-
stances I think he had the right to refuse the purchaser if,
acting reasonbly and bond fide, he did so on the ground of his
inability to fulfil his obligations as purchaser. I think he acted
reasonably and bond fide in terminating the contract. The fact
that the purchaser had voluntarily paid $250 on account for the
privilege of delay in eompletion, did not, in my opinion, affect
the vendor’s right in this respect. Had it not been for the pur-
chaser’s assent to the forfeiture of that sum the vendor could,
1 think, have retained only sufficient to have recompensed him
for the costs, charges and expenses he had been put to, which
doubtless would have been considerably less in amount,

Subjeet then to what 1 have to say later, primi facie 1 think
the agents were not entitled to their commission (unless per-
haps upon the $250) and for this reason I would dismiss their
counter elaim for $100, the balance of the ecommission of $350,
after dedueting the $250 in their hands for the return of which
the plaintiff, the vendor, sues,

Contrariwise, however, 1 am of opinion that the plaintiff
cannot recover from the defendants, the agents, the $250 in
their hands, and this, because of the distinguishing contrast
made by the terms used in the agency agreement. In effect,
that agreement authorised the agents to procure a purchaser
and to aceept a deposit and to retain from the deposit their com-
mission for procuring a purchaser then ready and willing and
apparently able to fulfill his obligations as purchaser to the
extent at least of making the down payment, and the evidence
shews that this was the position at the time the memorandum of
contract was executed. The agreement further in effect pro-
vided that if a sale is consummated the vendor shall be liable to
pay a commission of 5%. There is no inconsisteney between
these two provisions, indeed their combination seems to eventuate
in a juster result than the Courts are often compelled to come to.

In this view the agents are entitled to retain the $250 deposit
but are entitled to nothing further,

In the result, then, the appeal to the extent of $250 is allowed
with costs ; the judgment dismissing the counter claim with costs
will stand, and judgment will be entered dismissing the plain-
tiff's acfion with costs.

Hyxoman, J.A,, concurs with Beck, J.A.

CrARKE, J.A,, and WaLsn, J., coneur with Stvart, J.A.

Appeal allowed.
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ROYCROFT v. UGLUM AND STEPHANSON,
Saskatchewan Court of Appeal, Haultain, C.J. Lamont, Turgeon and
McKay, JJ.A. March 27, 1922,

JupeMENT (§IIA—60)—JOINT DEBTORS—PROMISSORY NOTE TAKEN FROM
ONE—UNSATISFIED JUDGMENT ON NOTE—ACTION AGAINST OTHER
ON ORIGINAL CONSIDERATION,

An unsatisfied judgment on a promissory note given by one
joint contractor only, in conditions]l payment of a joint debt, is
no answer to an action on the orig'nal consideration against the
other.

[ Wegg-Prosser v. Evans, [1895] 1 Q.B. 108, 64 LJ. (QB.) 1;
Dick v. Lambert (1916), 20 D.L.R. 42, 9 S.L.R. 355, followed.]

Arrean by defendants from the trial judgment in an action
for the price of hardware supplied by the plaintiff to the
defendants for the purpose of a contract for the erection of a
building.

N. R. Craig, for appellant.

F. L. Bastedo, for respondent,

Havirain, CJ.S, and Lamont, J.A., concur with McKay,
J.A.

TuraeoN, J.A.:—The evidence in this case shews that the
debt sued for ($348.15 plus interest) was for hardware sup
plied by the plaintiff to the defendants for the purposes of a
contraet for the erection of a building which the defendants
were carrying out as co-contractors. Payment of this debt
was delayed for some time on account of a dispute between the
parties as to the goods supplied and the reasonableness of the
prices charged. Finally, the defendant Stephanson gave the
plaintiff his promissory note for $350, payable 30 days after
date, to cover the debt. The amount of this note was less than
the sum eclaimed by the plaintiff for principal and interest at
the time it was given, but the plaintiff says he accepted it
because it constituted an acknowledgment of the account. This
note was not paid at maturity, and the plaintiffs brought action
thereon against the defendant Stephanson and obtained judg
ment against him by default. Nothing has been recovered on
this judgment. e afterwards brought this action for the
original debt against both defendants.

It is argued on behalf of the defendant Uglum, in the first
place, that he never was a party to the debt contracted for
the supply of this hardware by the plaintiff, as he was not a co
contractor with Stephanson for the erection of the building in
question, but merely a guarantor for the proper performance
of the contract by Stephanson, who, he says, was the contrac-
tor; and he says that the plaintiff was aware of this and sold
his goods to Stephanson alone. This contention, in my opinion,
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is not borne out by the faets, which point to a joint countract
and a joint debt by the defendants to the plaintiff.

In the second place, it is argued on behalf of the defend-
ant Uglum that the judgment recovered against his co-debtor
on the promissory note is a bar to the plaintifi’s action against
him. This point is taken in the notice of appeal, but it was
admitted by counsel on the hearing of the appeal that it can-
not be sustained in view of the authorities if in faet the de-
fendants are co-debtors. (Wegg-Prosser v. Evans, [1895] 1 Q.B.
108, 64 L.J. (Q.B.) 1; Dick v. Lambert (1916), 29 D.L.R. 42,
9 SILR. 355). In this latter ease, which was decided by the
Supreme Court of Saskatchewan en bane, the Court composed
of four Judees was equally divided upon the point involved
and the appeal from the decision of Newlands, J., was dismissed.
In the result, the right of the plaintiff to recover personal judg-
ment against one party upon promissory notes given by her
alone, after having obtained judgment against another party—
who was also liable to him upon the original contract, was sus-
tained,

[ would dismiss the appeal with costs,

McKay, J.A.:—This is an action brought by plaintiff against
defendants, as joint eontractors, for goods sold and delivered
to them at their request.

Before trial, the action was diseontinued as against defend-
ant Stephanson. The trial Judge gave judgment against de
fendant Uglum, and from this judgment defendant Uglum ap-
peals.

It appears from the evidence that the plaintiff supplied the
goods, the price of which he sues for, for a sehool building be-
ing erected by defendants, according to plaintiff's contention,
for the publie school board of the town of Shaunavon. The
defendant Uglum contends that Stephanson was the eontractor
for said building, and he signed the contract only as guarantor
to the school board that defendant Stephanson would ecarry
out his contraet.  The eontraet was not produced at the
trial.  The trial Judge has found that defendant Uglum
was a co-contractor with defendant Stephanson, and there
is evidence to support this. And, as I cannot say the
trial Judge was wrong in this finding, it must stand. He hav-
ing seen and heard the witnesses give their evidence is in a
better position to come to a correet conclusion on this question
of faet than this Court. On this point the trial Judge says:—
““Tt is also clear from the evidence that Uglum became person-
ally responsible jointly with his co-contractor Stephanson for
the amount of the plaintiff’s account.”
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On this finding, the defendant Uglum is liable for the ae-
count sued for, unless the plaintiff has in some way released
hime therefrom. And he does contend that, because plaintift
took a note from Stephanson for the debt and sued thereon to
judgment, plaintiff cannot now recover judgment against him,
and cites King v. Hoare (1844), 13 M. & W, 494, 153 E.R. 206,
14 LJ. (Ex.) 29, and Kendall v. Hamilton (1879), 4 App.
Cas. 504, 48 L.J. (C.P.) 705, 28 W.R. 97, in support of this
contention.

I do not think these cases are applicable to the case at Bar,
as they are cases where the second action was brought on the
same cause of action as the previous one, and which cause of
aetion had been merged in the judgment.

In the ease at Bar the judgment on the note given by Steph-
anson was brought on a different cause of action, namely, on
the note, from that on which this action is now brought. The
plaintiff herein could not have sued defendant Uglum on the
note given by Stephanson, because defendant Uglum was not a
maker or endorser of the said note,

In 13 Hals,, p. 336, at the end of para. 470, the author says:

““Thus, an unsatisfied judgment on a bill or cheque, given
by one joint contractor only, in conditional payment of a joint
debt, is no answer to an action on the original consideration
against the others,”” eciting: Drake v. Mitchell (1803), 3 East
251; Wegg-Prosser v. Evans, [1895] 1 Q.B. 108,

The case at Bar comes within the foregoing statement of the
law,

The only question that remains to be considered is, was the
Stephanson note taken as absolute payment of the debt or only
as eonditional payment.

In Leake on Contraects, 6th ed., at p. 653, the author states:

“Whether a bill or note is given and taken in satisfaction or
as conditional payment is a question of faet as to the inten
tion shewn by the parties; the presumption being that it is a
conditional payment with a recourse to the original debt.”

The authority cited supports the foregoing proposition.

All the evidence as to the giving and taking of the note is
to the effect that it was given and taken as a conditional pay-
ment or collateral security, and the trial Judge has accepted
this view of the evidence, and that it was not taken in payment
or satisfaction of the debt.

In my opinion, therefore, the defendant Uglum is liable for
the debt, the trial Judge was right in giving judgment against
him, and the appeal should be dismissed with costs.

Appeal dismissed.

4—65 n.LR.
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HAUBRICH v. KEEFNER.

Saskatchewan Court of Appeal, Haultain, CJ.8., McKay, J.A., and
Embury, J.K.B. (ad hoc). March 27, 1922,

SaLe (§IIIC—74)—O0F FARM TRACTOR—VERBAL AGREEMENT—FARM IMPLE-
MENT ACT NOT COMPLIED WITH-—ACCEPTANCE OF TRACTOR—VOLUN-
TARY PAYMENT OF PURCHASE PRICE—REPUDIATION OF AGREEMENT
—RECOVERY BACK OF PURCHASE PRICE.

Where a contract is made verbally for the sale and purchase of
a farm tractor, and there is therefore no contract in writing as
required by sec. 12 of the Farm Implement Act, ch, 128, R.S.S.
1920, but the purchaser with full knowledge of the facts, and
knowing that he was under no legal obligation to pay the purchase
money or take delivery of the tractor, voluntarily pays the money
and takes delivery of the tractor, he cannot afterwards set up the
legal invalidity of the agr on the faith of which he has
induced the vendor to alter his position, or recover back the money
voluntarily paid.

[See Annotation on Sale of Goods, 58 D.L.R. 188.]

ArpeA by plaintiff from the trial judgment dismissing an
action alleging false and fraudulent misrepresentation in the
sale of a tractor, and claiming repayment of the purchase
money on the ground that the contract did not ecomply with
the Farm Implement Act and was therefore invalid. Affirmed.

L. McK. Robinson, for appellant.

G. H. Barr, K.C., for respondent.

The judgment of the Court was delivered by

Havvrawy, CJ.8.:—On June 22, 1920, the respondent sold to
the appellant a Fordson tractor for the sum of $1,035. Pay-
ment in full of the purchase price and delivery of the tractor
were made on the day of the sale.

The tractor was a ‘‘large implement’’ within the meaning of
the Farm Implement Act. The contract was made verbally,
and there was no contract in writing as required by sec. 12 of
the Farm Implement Act (R.S.S. 1920 ch, 128). That section
reads as follows:—

‘“12. No contract for the sale of any large implement shall
be valid and no action shall be taken in any court for the re-
‘covery of the whole or part of the purchase price of any such
implement or of damages for any breach of any such contract
unless the said contract is in writing, and in form A, and
signed by the parties thereto.”

After paying for and taking delivery of the tractor, the ap-
pellant kept it for several weeks and used it for ploughing 35
or 40 aeres of land. While it was in his possession several small
repairs and adjustments were made by the respondent at his
request. It appears from the evidence that when the tractor
was sold there was an old wheel on it which the respondent
agreed to replace in case it was necessary. About July 12 the
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appellant telephoned to the office of the respondent and inform-
ed one Dagg, an employee of the respondent, that the wheel
had given out, and requested him to order a new wheel as
agreed upon. Dagg telephoned the same day to Regina order-
ing the wheel, which was shipped the next day, the 13th, and
received by the respondent on July 17, without any further
communication with the appellant. On July 16, the appellant
took the tractor from his farm to Vanguard, where the respond-
ent’s place of business was, and left it outside the respondent’s
garage on the street. The respondent was not present when the
tractor was returned, but later in the day, upon finding it
standing outside his premises, he sent one of his employees to
Haubrich, to whom Haubrich stated that he had returned the
tractor because it did not give satisfaction, and wanted his
money back. This was the only notification ever given to the
respondent of the return of the tractor and of a elaim for re-
turn of the purchase money.

In his statement of claim the appellant alleged false and
fraudulent misrepresentations inducing the contract, repudia-
tion of that ground and return of the tractor. On this branch
of the case the trial Judge found against the appellant upon
evidence which, in my opinion, amply supported the finding.

The appellant also claimed repayment of the purchase money
on the ground that ‘‘the said contract not having been in writ-
ing nor in Form A in the schedule to the Farm Implement Act
was and is invalid in terms of the said Aet.”’

The claim on this ground was also dismissed by the trial
Judge (1921), 14 S.L.R. 182, and the present appeal is confined
to that part of the judgment.

The contract here upon which the money was paid, although
invalid under the statute and so far void that the law would not
enforce it, was not prohibited by the statute. So far as I ean
see, it was a contract which the parties had a right to make
and carry out if they so wished. There was no fraud, eompul-
sion, or undue influence, and the plaintiff paid the purchase
price with a full knowledge of all the material facts. IHe must
be assumed to have known that he was under no legal obliga-
tion to pay the money or take delivery of the tractor, and if
an action had been brought he could have defended himself
under the statute. But he did not do this, but voluntarily paid
with full knowledge of all the facts. Under these circumstances,
he paid the purchase money voluntarily, and now seeks to
recover his money back by setting up the legal invalidity of
an agreement on the faith of which he has induced the defend-
ant to alter his position.
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These facts do not, in my opinion, support an action for
money had and received. ‘‘There is another general rule which
may be thus stated, that where there is a voluntary payment of
money it eannot be recovered back,’”’ per Fry, L.J. in Kear-
ley v. Thomson (1890), 24 Q.B.D. 742, at p. 745, 59 L.J. (Q.B.)
288, 38 W.R. 614.

Money paid voluntarily without eompulsion or undue influ-
ence and with a knowledge of all the facts cannot be recovered,
although paid without any econsideration. Wilson v. Ray
(1839), 10 Ad. & El 82, 113 E.R. 32, 8 L.J. (Q.B.) 224; Bris-
bane v. Dacres (1813), 5 Taunt. 143, 128 E.R. 641; Bilbie v.
Lumley (1802), 2 East. 469, 102 E.R. 448; Perry v. Newcastle
Mutual Fire Insce. Co. (1851), 8 U.C.Q.B. 363.

The same prineiple has been applied in England in cases
arising out of contracts of infants which are declared by the
statute (1874 ch. 62) to be absolutely void. There it has been
held that when an infant has used or eonsumed goods for which
he has paid money under a contract void under the statute, he
cannot recover the money back. Valentini v. Canali (1889), 24
Q.B.D. 166, 59 L.J. (Q.B.) 74. See also Holmes v. Blogy
(1817), 8 Taunt. 35, 508, 129 E.R. 294, 481; Ex parte Taylor
(1856), 8 De G. M. & G. 254, 44 E.R. 388.

So in the case of gaming contraets, if a person who makes a
wager and deposits a stake, he ean before the event is determin-
ed repudiate the wager and recover the stake, Varney v. Hick-
man (1847), 5 C.B. 271, 136 E.R. 881; but he cannot recover
the stake from the other party if it has been paid over before
repudiation or revoeation. Bunge v. Ashley, [1900] 1 Q.B.
744, 69 L.J. (Q.B.) 538.

It may be noticed that in the cases of contracts of infants
and gaming contracts, the statutes, as in the present instance,
make the contract void without being forbidden, that is, void
but not illegal.

The cases of George White & Sons v. Jashansky (1917), 34
D.L.R. 271, and Frost v. La Compagnie des Jardin, [1919] 2
W.W.R. 457, were cited to us on behalf of the appellant. Both
of those cases, however, turned on the effect of a contraect in-
valid under the Farm Implement Aet, but in each case still
executory, and therefore do not apply to the present case,

The facts of this case, in my opinion, absolutely rebut any
presumption that the purchase money was received to the plain-
tiff’s use or that the defendant promised to repay it, and I
would therefore leave the parties in the position in which they
have voluntarily placed themselves.

Appeal dismissed with costs. Appeal dismissed.
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PRINCESS COPPER MINES Ltd, v. TRELLE.
« Alberta Supreme Court, Walsh, J. March 10, 1922.

CoMpPANIES (§VF-—262)—SALE OF SHARES AT DISCOUNT—VALIDITY
Companies Acr, RS.B.C. 1911, cn. 39—Companies Acr, 1921
B.C, cnm. 10, seo. 139 (2)—ALL SHARES DEEMED T0 BE FULLY
PAID AND TO HAVE BEEN LAWFULLY ISSUED AS NON-ASSESSABLE
Errecr—ULTRA VIRES TRANSACTION MADE VALID,

Section 139 (2) of the Companies Act, 1921 British Columbia,
ch. 10, provides that *“All shares of a company incorporated
pursuant to sec, 131 of the Companies Act 1910, which have before
the 17th day of April, 1920, been issued or agreed to be issued, as
fully paid and non-assessable shall at all times be deemed to be
fully paid and to have been lawfully issued as non-assessable.” This
sub-section puts an end to all question as to the right or duty of
a company or any one else to extract payment of the difference
between the par value of shares sold and their sale price, but also
validates an wlira vires transaction by which the company issued
such shares at a discount contrary to the Companies Act of British
Columbia, R.S.B.C. 1911, ch. 39,

[Alberta Rolling Mills v. Christie (1919), 45 D.L.R. 545, 68 Can.
S.C.R. 208; The Ooregum case, [1892] A.C. 1256; McCraken v.
MecIntyre (1877), 1 Can. S.C.R. 479; North West Electric Co. v.
Walsh (1898), 29 Can. S.C.R. 33; Re Railway Time Tables Publish
ing Co. (1889), 42 Ch. D. 98, referred to. See Annotation on
Company Law in Canada, 63 D.L.R. 1.]

AcTION on a promissory note given in full value for shares
of the plaintiff’s capital stock subseribed for and issued to the
defendant.

H. H. Parlee, K.C., for plaintiff.

G. V. Pelton, for defendant.

Warsu, J.:—The defendant is sued as the maker of a prom
issory note for $1,000 in favor of the plaintiff, given by him
in full payment for 4,000 shares of the plaintiff's capital stock
subseribed for by and issued to him.

He claims to have been induced to subseribe for these shares
by certain false and fraudulent representations then made to
him as to the richness in ore of the mining location owned by
the plaintiff. I find against him on this defence.

He sets up as a further representation the plaintiff’s promise
to put him in charge of its operations on this property. That
was not a representation. It was, if anything, a condition. e
cannot escape liability on that ground for two reasons. The
first one is that he was in fact given the promised employment
but he abandoned it in a few weeks and made no effort in the
sueceeding months of that year'’s work to perform his contraet.
When he presented himself the following year the plaintiff re-
fused to let him go on with his work, partly because of this
and partly because of his incompetence and extravagance, The
other reason is that this was a condition subsequent or a col
lateral agreement which could not avail him for the rescission
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of the principal agreement. Alberta Rolling Mills v. (hmt:e
(1919), 45 D.L.R. 545, 58 Can. S.C.R. 208.

It is pleaded as a defence that the shares for the purchm
price of which this note was given were issued at a discount
contrary to the Companies Aect of British Columbia R.8.B.C.
1911, ch. 39 and that is a fact. The par value of the shares
sold to him was $4,000, and the agreed price for them in this
transaction was $1,000. The plaintiff is a British Columbia
company and the note was made and payable and the entire
deal consummated in that Provinee and so the rights and liabil-
ities of the parties must be determined by the British Colum-
bia law. No evidence as to what that law is was given before
me. The Companies Aect, as it was when the note was made
and as it has since been amended, was put in and referred to
by both counsel, and so 1 feel myself at liberty to treat these
statutes as proved, under see. 25 of the Alberta Evidence Aect,
ch. 3, of 1910, 2nd Sess.. 1 have not been referred to nor
have T been able to find any British Columbia judgment under
these statutes dealing with the questions raised by this defence.

This transaction took place in 1918. The sale of these shares
at a discount was then expressly prohibited by sec. 98 of the
Companies Aet, being ch. 39, R.S.B.C. 1911,

It has been settled in England by the judgment of the House
of Lords in the Ooregum case, [1892] A.C. 125, 61 L.J. (Ch.)
337, 41 W.R. 90, that the issue of shares at a discount is wltra
vires of a joint stock company unless authorised by the legis-
lature under whose authority it was created. This principle
18 taken for granted by the Supreme Court of Canada in Me-
Craken v. MeIntyre (1877), 1 Can. S8.C.R. 479. See North West
Electric Co. v. Walsh (1898), 29 Can. S.C.R. 33 at p. 47. It
follows a fortiori that the sale of these shares at a discount in
the face of the prohibitory section of the Aet under which the
plaintiff company was incorporated was wultra vires the plain-
tiff and, therefore, illegal and void.

It is contended, however, for the plaintiff, that the defend-
ant’s name was placed on the share vegister to his knowledge
and with his assent and that he has never applied to have the
register rectified by the removal of his name and that he is
now under the authorities by reason of these facts not able
to shield himself from liability under the original illegality
of the transaction.

The facts are that the defendant applied for these shares
and gave his note in payment in January, 1918. A certificate
for 4,000 fully paid shares was issued on February 26, 1918,
but T judge from the date on the stub in the book that it was
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not sent to him until April of that year. The directors author-
ised this allotment by resolution and notice of it was sent at
once to the Registrar of Companies. The defendant’s name
was placed in the register in respeet of these shares and it is
still there, no application for its removal having ever been
made. Notices of meetings were sent to him but he attended
none. The plaintiff's secretary says that the defendant sent
him his proxy for the 1919 meeting. He was, however, then
and still is the holder of other shares in this company and so
this proxy may have referred to them. The defendant’s evi
dence was taken under commission. He swears that he never
received the certificate for the shares, for which this note was
given. He says that it was offered to him but he refused to
take it. 1 think that he must be mistaken about this for at
the trial his counsel, Mr. Pelton, said that he (Pelton) had sent
this certificate to some one in Vancouver some time after this
action was started and it was commenced on December 19,
1919.  Although T have a note of this statement of Mr. Pelton
in my book, the reporter did not take it in his notes. To make
sure of it I asked Mr. Pelton if my note was right and he
tells me that it is. Although there is nothing to shew that the
defendant ever saw his name on the share register or was ever
told in so many words that it was there, I think upon the faets
as I find them that he should and must have known that he
was a member of the company in respeet of these shares and
that his name was on the register as such. Seetion 32 (2) of
the above Aet (R.S.B.C. 1911, ch. 39,) provides that every
person who agrees to become a member and whose name is en-
tered in its register of members shall be a member of the com
pany.

In Re Railway Time Tables Publishing Co. (1889), 42 Ch.
D. 98, the Court of Appeal refused to remove the applicant’s
name from the register in respect of shares bought by her at
a discount because she had by her conduet assented to keep
them. The judgment does not put her liability upon her or-
iginal contract, which it characterizes as an unenforceable one,
but on a new implied contract which arose from her assent
and which it deseribes as an agreement to be a member with the
liability imposed by the statute of paying in full for the shares,

In the Ooregum case, supra, the House of Lords unanimously
sustained the judgment at the trial, holding not only that the
issue of shares at a discount was wltra vires the company but
that the holders of them were liable to pay in cash so much
of their par value as remained unpaid upon the same. There
are many other decisions to the same effeet in winding-up
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cases which perhaps do not apply to this case because it is not
a winding-up. A different conclusion was reached by the Court
of Appeal in the earlier case of Re Almada and Tirito Co.
(1888), 38 Ch. D. 415, 57 L.J. (Ch.) 706, 36 W.R. 593, but as
pointed out in the Railway Time-Tables case by Cotton, L.J.,
who wrote the leading judgment in each case at pp. 113, 114
““there was wanting in that case the only material point here,
namely the assent of the shareholder to his name being on the
register. . . ."

The result of these authorities is, I think, that the transaetion
out of which this note grew was an ultra vires one, that the con-
sideration for it was, therefore, illegal, that the new contract
implied from the facts as I find them is one which did not
validate the original transaction but gave rise instead to new
liabilities differing most essentially from those imposed under
it and so cannot be relied upon to fix the defendant with liabil-
ity upon his note. Unless this illegality has been cured by the
subsequent legislation, to which I will now refer, the plaintiff’s
aetion must fail.

Sub-section 2 of see. 139 of the Companies Aet, 1921, (Alta.)
ch, 10, provides that ‘‘all shares of a company incorporated
pursuant to seetion . . . . 131 of the Companies Act 1910
which have hefore the 17th day of April, 1920, been issued or
agreed to be issued as fully paid and non-assessable shall at
all times be deemed to be fully paid and to have been lawfully
issued as non-assessable.””  This sub-section applies to this eom-
pany and to these shares.

One obvious effeet of it is that the principle of the Railway
Time-Tables and the Ooregum ecases no longer applies to these
shares. They must be *‘at all times deemed to be fully paid
and to have been lawfully issued as non-assessable,”” and that
ends all question as to the right or duty of the company or any
one else to exaet payment of the difference between their par
value and sale price. Dut does it do more? Does it validate
the wltra vires transaction out of which this note grew! 1
think that it does.

This sub-section obviously does not apply to shares which
were properly issued as fully paid and non-assessable for there
was no need to thus legislate with respeet to them. It can only
affeet shares which, though purporting to be fully paid and,
therefore, non-assessable, were not so in faet. There was not,
when these shares were sold, any authority to issue them as
non-assessable unless they had been paid for in full. Section
132 of the Aet (ch. 7, 1910) directed that where shares were
issned subject to further assessments the word ‘‘assessable’ or
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if not so subjeet the word ‘‘non-assessable’’ as the case might
be, should be printed or written in red ink on the face of the
certificate. This, which was then the only provision in the .
for the issuing of shares as non-assessable, did not authorize
their issue as non-assessable if they had not been paid for in
full; it simply direeted that the certificate should shew whether
or not they had been fully paid for by the use of the approp-
riate one of these two adjectives. The expressions ‘‘fully
paid’” and ‘‘non-assessable’’ are in this conneetion synonymous
terms. When and only when shares are fully paid for are
they non-assessable; if they are non-assessable it is because
and only because they have been fully paid for. When,
therefore. the Legislature decreed that such shares should
be deemed to be fully paid and to have been lawfully
issued as non-assessable, it not only made them what
they purported to be but were not but also validated the
transactions which gave rise to their issue for it could not
thereafter be held that they had been unlawfully issued, though
that was in fact the case. | think, therefore, that the original
illegality of this sale has been cured by this amendment so that
it no longer affords the defendant a defence to this action.

Under the British Columbia Aet no personal liability at-
taches to any holder of shares in such a company as this. See
tion 135 of the Aet of 1910, ¢h. 7 provided that no shareholder
or subseriber for shares in such a company should be liable
for non-payment of ealls made upon his shares, Section 2 of
ch. 10 of the Statutes of 1916 defines “‘call’’ to include *‘assess
ment, instalment and any other sum paid or agreed to be paid
or payable in respeet of a share.”” This is relied upon as a
further defence to this action. 1 am satisfied, however, that
it was the intention of the parties that this note should operate
as absolute payment for these shares and in consequence the
defendant is no longer indebted for their price but only upon
the note taken in payment of it. For this reason I think that
this defence is not open to the defendant.

The plaintiff is entitled to judgment for the amount claimed
with costs and the defendant’s counterclaim for resecission of
this contract and of another contract to buy ecertain other
shares of the eapital stock and re-payment to him of the money
paid by him in respeet of it must stand dismissed with costs
as it is founded upon the same facts and contontions as those
unsuccessfully raised as a defence to the action.

Judgment for plaintiff.
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REBER v. BEWLEY,

Alberta SBupreme Court, Appellate Division, Stuart, Beck, Hyndman
and Clarke, JJ.A. ,and Walsh, J. March 29, 1922,

CHATTEL MORTGAGE (§IIB—10)—DESCRIPTION OF PROPERTY--SUFFICIENCY
—BiLLs oF SaLes OrviNaANce, Avra. C.O. 1898, cn. 43—Re-
QUIREMENTS,

The description of the animal as the issue of another animal is
not a sufficient description within the requirements of the Bills of
Sales Ordinance, Alta. C.0. 1898, ch. 43, when, although that
description is true, such animal has at the date of the mortgage
ceased to follow its dam for nurture,

Arrean by defendant from a Distriet Court judgment in an
action for the recovery of two geldings or their value. Reversed.

Robert Hunter, for appellant.

J. F. Lymburn, for respondent.

Stuart, J.A.:—1 agree with my brother Beck. But I would
like to add a word or two with regard to the so-called delivery
of the horses in question by the defendant to the plaintiff ; there
is a grave question of the defendant’s authority from Ward to
do such a thing. Possibly as against Bewley the burden of
proving such authority was not upon the plaintiff. But what
evidence there is shews fairly clearly that Bewley did not have
such authority but had been expressly told not to make such
delivery. I do not think the circumstances were sufficient to
ereate an estoppel even accepting the plaintiff’s story, Even
if the defendant did say something which could be interpreted
as permission to the plaintiff to take possession of the two
horses 1 see nothing to prevent him from recurring to the
limited authority given him and from treating the two animals
as not delivered and dealing for himself, at least in the absence
of an estoppel.

Furthermore, the facts that the defendant actually paid $60
to the Harvester Company and actually worked the two horses
during the winter are strongly confirmatory of his contention
that he never delivered the horses into the plaintiff’s possession.

It was, | may add, clearly admitted on the argument by
respondent’s counsel that the plaintiff could not rely on the
mortgage itself but must rest upon the question of the delivery
by the defendant.

Beck, J.A.:—This is an action in the District Court for the
recovery of two geldings or $200 as their value. The Distriet
Court Judge gave judgment for the plaintiff. These animals
are the defendants unless the plaintiff is entitled to them by
virtue of a chattel mortgage dated December 20, 1918, from
one Ward to the plaintiff. The deseription in this chattel
mortgage of the goods mortgaged is as follows:—

B I U BN D A b sk ek R A
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““ All and singular these goods, chattels, livestock, implements,
farming implements, tools and appliances, furniture, household
stuff, personal property and effects particularly deseribed as
follows ¢ that is to say;

Two grey mares, each 8 years old, branded 3 Y on right hip,
one spring calf, black, branded J.B. on left hip, one spring
calf red branded J.B. on left hip, all of which said goods and
chattels, livestock, implements, farming implements, tools and
appliances, furniture, household stuff, personal property and ef-
fects are now owned by or in the possession of the mortgagor
and are situate lying and being upon or about the n.w. 2-44.9
wdth. And also all and singular all the increase of any and all
of the livestock above mentioned and described, whether born or
unborn on the day of the date of these presents and as well
after as before the time when such inerease follows the mother
for nurture so long as and until these presents or any renewal
or renewals thereof are fully paid off and satisfied, which in-
shall, if so demanded by the mortgagee, be branded the

ore

mortgagor at his own expense and charge as may be directed
by the mortgagee, in default of which the mortgagee may do
the same and add the cost and expense oceasioned thereby to
the prineipal money hereby secured.”’

The paragraph (two grey mares, ete.), was a part of the
printed form which was used in drawing the mortgage. The
two geldings in question were in faet issue of the two mares
particularly deseribed in the mortgage but were respectively
two and three years old at the date of the morty

ge.

On January 1, 1921 Ward executed a bill of sale of the two
geldings to the defendant. 1 find the facts to be that the
defendant gave value for the bill of sale and that although he
knew that the two geldings were issue of the two mares mort
gaged he did not know that the geldings were included in the
mortgage; in other words that the defendant was a bona fide
purchaser for value without notice. 1 find this to be so not-
withstanding that the plaintiff, corroborated to some extent
by the evidence of his two sons, says that in "~ovember 1920
the mares and the geldings and three other animals being on
the range in the charge of the defendant for Ward, and the
plaintiff enquiring for the animals covered by his mortgage,
the defendant said that Ward had told him to hand over the
seven head to the plaintiff. The defendant denies this and is
confirmed very strongly by a letter from Ward, the covering
envelope of which bears the post office date stamp of September
18, 1920, telling the defendant to hand over to the plaintiff the
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two mares and two colts and saying: ‘‘You use Rex and Rock
& Baldy (Rex & Rock being the two geldings in question) till
things is fixed.”” There are other eircumstances also confirm-
ing the defendant’s story. 1 think his evidence must be accept-
ed. The sole question remaining then is: Were the two geldings
sufficiently described in the chattel mortgage to enable the
mortgagee to follow them into the hands of a bona fide pur-
chaser for value without notice? 1 think clearly not.

The question of issue of mortgaged animals dropped during
the currency of the mortgage both in the case where the issue
is expressly mortgaged and where it is not will be found to be
dealt with at considerable length in the following authorities.
Barron & O’Brien on Chattel Mortgages 2nd ed. p. 153;
Nicholson v. Temple (1880), 20 N.B.R. 248; affirmed by 8.C.
of Canada, Cassels’ Digest 1875-1893 p. 114; Roper v. Scott
(1907), 16 Man. L.R. 594; Corpus Juris, vol. 11 tit Chattel
Mortgages pp. 502 ef seq; Jones on Chattel Mortgages, 5th ed.
at 149 et seq; 14 L.R.A. (N.8S.) 431; 17 L.LR.A. (N.S.) 203,

But, it seems to me, that none of the authorities touch the
question which, on the faets of the present case, is this: Is it
a sufficient deseription within the requirements of the Bills of
Sales Ordinance to describe an animal as the issue of another
animal, when, while that deseription is true, it has at the date
of the mortgage ceased to follow its dam for nurture?

The Bills of Sales Ordinance (C.0. 1898 ¢, 43) requires that
the mortgage ‘‘Shall contain such sufficient and full deseription
thereof that the same may be readily and easily known and
distinguished.”’

It seems to me that it is useless to review the cases decided
under this and like provisions in other provincial enactments.
They are to be found noted in Barron & O’Brien at pp. 207
(Alta), 286 (B.C.) 319 (N.B.) 359 (N.S.) 469 (Ont.) 575
(Sask.).

Tt seems to me to be sufficient to express the opinion, after
considering all that has been said on one side or other of the
question, that, although it is in no case necessary to give a
perfeetly sufficient deseription, nor the fullest deseription, nor
such a deseription as will enable one with great ease and readi-
ness to identify the goods, yet the character of the goods and
the ease or diffienlty of giving a particular deseription, rather
than a general one, are cireumstanses, which must be taken
into account in deciding, having regard to the obvious pur-
pose of the enactment, whether the deseription is or is not
sufficiently particular. [n the case before us it seems to me
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that the animals in question, having admittedly aequired an
individuality equal to that of their dams, it cannot be taken
to have been within the intention of the enactment; that so
general a deseription as that these grown animals were the
issue of other animals should be sufficient. The Distriet Court
Judge found in favor of the plaintiff on a different view of the
faets.

For the reasons I have given 1 would allow the appeal with
costs and dismiss the plaintiff's action with eosts,

HynomaN and Crarke, JJ.A. and WawLsi, J. concurred with
Beck, J.A.

Appeal allowed.

SON v. PETRIE,

Saskatchewan Court of Appeal, Haultain, CJ.8.,, Lamont, Turgeon and
McKay, JJ.A. March 27, 1922,

Huspaxn AxD WIFE (§1ID—T73) —WIre's SEPARATE PROPERTY—LOAN oF TO

HUSBAND ON TERMS USE OF BY HUSBAND IN HIS FARMING
OPERATIONS —IMPLIED GIFT T0O HUSBAND—RIGHT OF HUSBAND'S
CREDITORS TO SEIZF Evipexcy INTENTION OF PARTIES

ESTOPPEL.

Where an interpleader action to determine whether animals at
the time of seizure by the sheriff were the property of the wife
of an execution debtor the evidence of the wife and her husband
clearly establishes that the original animals were bought with the
wife's money and that the anima eized were either these original
animals or their increase, or other animals purchased with the
wife's money and there is no evidence that she ever intended to
make a gift to her hushand of any of them, the wife is not estopped
from claiming the animals as her own althourh she allowed her
hushand to deal with them under a power of attorney from her,
and consented to his giving a chattel mortgage of some of them
to the bank, or that she allowed her husband to use them in his
farming operations upon terms,

INTERPLEADER issue directed to determine whether at the
time of the seizure by the sheriff of the cattle and sheep in
question they were the property of the defendant as against
the plaintiff.

T. D. Brown, K.C., for appellant.

Levi Thomson, K.C., for respondent,

Havvirann, CJ.S,, coneurs with Layost

Liamont, J.A.:—The plaintiff is an exeeution ereditor of John
Petrie, the husband of the defendant. Aecting under the plain
tiff ’s exeeution, the sheriff seized 21 head of ecattle and 17 head
of sheep. These animals the defendant claims are hers. The
foundation of her elaim is, that all these animals were purchased
for her with her money or property, or are the inerease of
animals belonging to her.
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The evidence shews that in 1910 John Petrie and the de-
fendant were married in Scotland. He had no money, but she
had $2,000 left to her by her father, which with accumulations
amounted to $2,500. Near the end of 1910 they came to Canada,
and lived near Cupar, he working out on a farm. In 1913 he
took up a homestead west of Swift Current. In view of their
moving to the homestead, the defendant gave her husband a
power of attorney to transact all business for her and on her
behalf, and she furnished him with the money necessary to
purchase three mares, six cows, a wagon, and a carload of equip-
ment. These he purchased for her. He admitted that he had
no money of his own. They remained on the homestead until
1919, when, through a sucecession of erop failures, John Petrie
became discouraged and wanted to leave the place. The de-
fendant desired to stay on. Finally an arrangement was arriv-
ed at, which was embodied in the following written document :

““Consul, Sask., Sept. 5th, 1919,

““This agreement made in duplicate this 5th day of September
between John Petrie, farmer, and his wife Margaret Petrie both
of Consul, Saskatchewan. John Petrie agrees to give Margaret
Petrie one quarter of his share of the crop elear of what land
he may rent, if she signs off her rights on the homestead.
Margaret Petrie also agrees to rent John Petrie her equipment
for to put in the 1920 crop.

(Signed) Margaret Petrie, John Petrie.”’

The homestead just paid the encumbrances thereon.

Prior to this time the original power of attorney became worn
out, and on July 2, 1919, the defendant had given her husband
a new power of attorney, which was put in evidence. 1In
September or October, 1919, they returned to Cupar. At that
time the defendant owned 12 work horses, in addition to other
stock and machinery. In April, 1920, John Pefrie rented
section 5-22-16-W, 2nd on erop payments. During the summer
or fall he sold $600 worth of the plaintiff’s horses under her
instructions. art of this money he kept for his own use, giving
his wife a quantity of oat sheaves for the amount he kept. Part
of the money, a quantity of these oat sheaves and some of her
machinery went for the purchase of certain cattle and sheep,
part of the stock under seizure.

The trial Judge accepted the evidence of the defendant and
her husband, and found that the animals seized were the pro-
perty of the defendant. The plaintiff appeals.

I entirely agree with the eonclusion of the trial Judge. The
story told by the defendant and her husband does not hear any
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of the earmarks of fraud or collusion, and it is ecorroborated by
the documents filed, as well as by the evidence of independent
witnesses, The defendant, in my opinion, has clearly estab-
lished that the original animals were bought with her money,
and that the animals seized are either these original animals
or their inerease, or other animals purchased with her money or
property. There is no evidence that she ever intended to make
a gift of any of them to her husband.

It was pointed out that she allowed her husband to deal with
the animals as his own. He did deal with them, but he had a
power of attorney from her to do so. The only aet of his which
was really inconsistent with her ownership was the giving of a
chattel mortgage on some of them to the bank, but, as was
pointed out by Richards, J.A., in Simpson v. Dominion Bank
(1910), 19 Man. L.R. 246, her consent to the mortgage is no
estoppel against anyone but the mortgagee,

It was also argued that her husband was carrying on the
farming operations, and cases were cited to establish that,
where such was the case, the crop grown even on the wife’s land
would be the property of the husband. These are cases dealing
with the erop grown by the husband. None of them go so far as
to hold that the fact that the husband was carrying on the farm-
ing operations—or the fact that her animals were cared for
on the farm by her husband—in any way estops her from
claiming animals which she has established to be her property.
In this Provinee a married woman is entitled to acquire, hold
and deal with real and personal property as if she were un
married. The defendant having satisfactorily established the
property in the animals seized to be in her, is entitled to judg
ment.

I would dismiss the appeal with costs,

TuraeoNn, J.A.:—This is an interpleader issue to determine
whether certain horses and cattle seized under execntion upon
the farm oceupied by the debtor as a lessee are his property.
and, therefore, subject to the execution, or the property of his
wife, who claims them as hers, Even if we assume, as counsel
for the appellant contended we should assun.e, that the onus
is upon the wife in this case, notwithstanding the form of the
issue, to prove that the chattels are hers, I think that she has in
faet discharged that onus and proved her right to the property.
There does not seem to be any doubt at all about the evidence
establishing the wife's ownership, which comes down in a form
bearing all the earmarks of truth, from the time the parties were
married in 1910 to the present, and is corroborated in certain
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important particulars by disinterested third parties. The
chattels were, therefore, the property of the wife at the time
the husband contracted the debt upon which the execution was
founded, and also at the time of the seizure, and were not sub-
jeet to the execution, except possibly on the ground of estoppel.
It only remains to be considered, therefore, whether the wife
so condueted herself by allowing the husband to have the use of
these chattels and the apparent possession of them that she is
now estopped from setting up her right to the property against
the ereditor. The authorities cited on behalf of the apnellant
go no further than to lay down that rule that actual or apparent
possession by the husband shifts to the wife the onus of shewing

that the goods are hers (Massey et al v. Dell (1919), 45 D.L.R.

734, 12 S.LLR. 136), and this statement of the rule disposes of

the assertion that, because she allowed the husband to use her

implements and animals in his farming operations upon terms,
as set out in the evidence, she is now precluded from so shewing.

The execution debtor cannot set up any express estoppel to-

wards himself, and there is, in my opinion, none to be inferred

from the circumstances,
I would dismiss the appeal with costs.
McKay, J.A., coneurred in the result,
Appeal dismissed.

PACIFIC FRUIT AND PRODUCE €O, v, DINGLE AND STEWART.

Manitoba Court of Appeal, Perdue, CJ.M,, Cameron and
Dennistoun, JJ.A. March 10, 1922,

Compaxies (§VIIB—373)—ForeiaN—SALE BY CORRESPONDENCE—F.0.B.
WASHINGTON—REFUSAL T0 ACCEPT ON ARRIVAL AT WINNIPEG—
SaLe—Loss—DaMaces—Ricnr 10 nrecover—Manitopa  Com-
PANIES Act RS.M. 1913, on, 36.

The plaintiff, a company incorporated under the laws of Oregon
and doing business in the United States, sold to the defendants a
car of peaches f.o.b. Yakima, Washington, on arrival of the car at
Winnipeg the defendants rejected it and the company sold it at
the best price obtainable, The plaintiff was not shown to have an
agent or place of business In Manitoba, the transaction was a
sale by correspondence through a broker and was an isolated act.
The Court held that the plaintiff was not prohibited by the
Manitoba Companies Act R.S.M, 1913, ch, 35, from maintaining
an action for damages for the loss sustained by reason of the
rejection of the goods by the defendant,

[John Deere Plow Co. v, Agnew (1913), 10 D.L.R. 676, 48 Can.
S.C.R. 208; Seccurities Devclopment Co. v. Brethowr (1911), 3
O.W.N. 260, applied: Bessemer Gas Engine Co. v. Mills (1904), 8
O.L.R. 647, distinguished.]

Avrean by plaintiffs from the judgment of Dysart, J., dis-
missing an appeal from an order of the Referee staying an action
until the plaintiffs should obtain a license to carry on business

in Manitoba under the Manitoba Companies Act. Reversed.
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F. M. Burbidge, K.C., for appellants,

The judgment of the Court was delivered by

Perove, C.J. M. :—The plaintiffs are a eorporation incorporat-
ed under the laws of the State of Oregon and doing business in
the United States. The statement of elaim alleges that in Sep-
tember, 1920, the plaintifis sold to the defendants a car of
peaches, f.o.b. Yakima, Washington, at $1.65 a box, that they
delivered the car containing 1,232 boxes at Yakima, but on its
arrival at Winnipeg defendants rejected it; whereupon plain-
tiffs caused the same to be sold at the best price obtainable,
namely, $1,241.51, in Canadian funds. After paying customs
duty, commission and exchange on Canadian money and apply
ing the balance in reduetion of their claim the plaintiffs elaim
the sum of $1,234.15.

The sale to the defendants was made by Nicholson-Rankin, Ltd.,
of Winnipeg, who acted as brokers in the matter. Amongst a
number of defences set up by the defendants, they plead that
the action cannot be maintained by reason of the faet that the
plaintiffs are an extra-provineial corporation within the meaning
of the Manitoba Companies Aet, RS.M., 1913, ch. 35, and has
not been licensed as required by see. 122 of the said Aet,

A motion was made to the Referee in Chambers on behalf of
the defendants for an order dismissing the action, on the ground
that it ecould not be maintained by reason of the provisions of
the above Aet, the plaintiffs being an extra-provineial eorpora
tion and not having been licensed as required by the Aet. The
Referee made an order staying the action until the plaintiffs
should obtain a license to carry on business in Manitoba. An
appeal from this order was heard by Dysart, J., and dismissed.
From this dismissal the present appeal is brought.

The affidavit of Mr. Rankin, vice-president of Nicholson
Rankin, Ltd., states that their company carries on business as
brokers in Winnipeg, and as a small part of their business the
company acts as brokers in transactions in fruit; that the com
pany’s business consists in bringing buyer and seller together
and exeept in so far as the law creates the relationship of
principal and agent in cases where brokers aet, the company is
no more the agent of the buyer than of the seller; that on the
conclusion of the transaction the company sends a seller’s note
to the seller and a buyer’s note to the buyer. This appears to
have been the course followed in the present case.

Mr. Rankin stated that his company deals with sellers of
fruit at many points in Canada and the United States and that
at the time it was dealing with the plaintiffs it also dealt with
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other fruit sellers earrying on business in the neighbourhood of
the plaintiffs. He stated that the transactions in question were
put through in aceordance with the general practice referred to.

The telegrams between Nicholson-Rankin, Ltd., and the plain-
tiffs and the seller’s contract signed by the brokers show a sale
of a car of peaches by the plaintiffs to the defendants at $1.65
a box, f.o.b. Yakima, Washington, $500 to be wired to plaintiffs
by defendants as guarantee on prepaid freight.

Section 118 of the Companies Aet, R.S.M. 1913, ch. 35, is as
follows:—**118. No eorporation coming within class V. or VL.
shall earry on within Manitoba any of its business unless and
until a license under this part so to do has been granted to it,
and unless such license is in foree, and no ecompany, firm, broker,
agent or other person shall, as the representative or agent of or
acting in any other capacity for any such corporation, earry
on any of its business in Manitoba unless and until such ecor-
poration has received such license and unless such license is in
foree ; provided that taking orders for or buying or selling goods,
wares and merchandise by travellers or by correspondence, if
the corporation has no resident agent or representative and no
office or place of business in Manitoba, shall not be deemed a
carrying on of business within the meaning of this part; prov-
ided also that the onus of proving that a eorporation has no
resident agent or representative and no office or place of busi-
ness in Manitoba shall, in any prosecution for an offence
against this seetion, rest npon the aceused.”’

The plaintiffs would fall within class VI. referred to in the
above section. .

Section 122 of the same Act imposes a penalty of $50 for every
day a corporation carries on business in Manitoba contrary to
the provisions of see, 118, and declared that so long as it re-
mains unlicensed it shall not be capable of maintaining any ac-
tion, suit or proceeding in any Court of Manitoba in respeect
of any contract made in whole or in part within Manitoba.

The question involved in this case hinges upon the words in
sec. 118, ““shall carry on within Manitoba any of its business."
Did the transaction in this ease come within these words? The
first proviso in see. 118 seems to apply. The plaintiffs were not
shewn to have an agent or place of business in Manitoba. The
transaction was a sale of goods by eorrespondence through a
broker and was an isolated act.  Moreover, the contract was
performed by the plaintiffs by delivering the goods f.o.b. at
Yakima, Washington,
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In Bessemer Gas Engine Co. v. Mills (1904), 8 O.L.R. 647,
cited upon the argument, the sale was made by a person resident
in Ontario who was authorised by the plaintiff, a foreign cor-
poration, to sell its engines on eommission at prices specified in
a price list furnished by them. It was held by Street, J., that
the person who made the sale was a resident agent of the eor-
poration and that the Aet, 63 Viet. ch. 24, see. 6 (Ont.) contain-
ing a provision similar to ours, applied and was a bar to the
action. The case is obviously distinguishable from the present
one.

In Securities Development Co. of New York v. Brethowr
(1911), 3 O.W.N, 250, an action was brought by the plaintiffs
a company incorporated in the United States, on eight separate
agreements, signed by defendant in form something like pro
missory notes, to pay $24 under each to one Hall or order and
indorsed to plaintiffs. An agent of the plaintiffs had come to
Ottawa where defendant resided and had sold to him certain
lots of land in a townsite in New York State. Defendant signed
an agreement to purchase, made a cash payment and signed the
agreement sued on. The agent also took agreements from other
customers in Ottawa. It was held by a Divisional Court
(Meredith, C.J.C.P.,, Teetzel and Middleton, JJ.) that 63 Viet.
ch. 24, (Ont.) did not apply as the dealings there in question
were not a ‘‘earrying on business’’ within Ontario so as to come
under the Aet. This decision is referred to with approval in
Consolidated Investments Ltd, v. Caswell (1915), 21 DL.R.
525, 256 Man. L.R. 213,

In John Deerc Plow Co. v. Agnew (1913), 10 D.L.R. 576, 48
Can S.C.R. 208, the plaintiffs, a company incorporated under
the Dominion Companies Act, R.S.C. 1906, ch. 79, with its head
office in Winnipeg and not licensed in British Columbia, entered
into an agreement with the defendant who was domiciled in
British Columbia giving him the exclusive right to sell its goods
in that Provinee. In pursuance of this agreement defendant
ordered goods to be shipped from Winnipeg to him, f.o.bh Cal
gary, he assuming all risks and charges to Elko, B.C., where the
goods were to be received and sold. He gave the company his
promissory notes for the price of the goods, some of the notes
being signed at Elko. It was held by the Supreme Court of
Canada that the transactions in question did not constitute the
carrying on of business by the company in British Columbia
within the meaning of the B.C. Companies Aet, 1910, ch. 7.
The B.C. Aet contained provisions requiring the licensing or
registration of every extra-provineial company having gain for
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its purpose, and forbade the carrying on of its business in
British Columbia by itself or its agent until licensed as re-
quired. Section 166 of the B.C. Act was practically identical
with our see. 122,

I think the appeal should be allowed and the order of the
referee dated August 15, 1921, and the order of Dysart, J.,
dated October 31, 1921, be both set aside. The costs of these
orders and of this appeal should Le costs to the plaintiffs in any
event of the cause.

Appeal allowed.

JAMIESON v. JAMIESON,

Blum‘me Court of Canada, Davies, C.J., Idington, Duff, Anglin and
Mignault, JJ. December 15, 1921,

PARTNERSHIP (§VI—26)—FATHER AND SON IN PARTNERSHIP—DEATH OF
FATHER—WILL AUTHORIZING SON T0 RENEW PARTNERSHIP WITH
ESTATE—WIDOW T0 BE PAID SHARE OF PROFITS—NO PROFITS
OWING TO CROP FAILURES—APPLICATION BY WIDOW FOR ADMIN-
ISTRATION AND DECLARATION—ACQUIESCENCE OF ALL PARTIES TO
TAKING ACCOUNTS AND WINDING UP THE PARTNERSHIP—PARTNER-
suir OrmiNance C.O. 1911, cn, 94,

A testator, at the time of his death was carrying on farming
operations in partnership with his son the defendant. Under the
will the testator appointed the son and two sons-in-law executors
of his will, by which he devised and bequeathed all his property
to his executors in trust (a) during the life time of the widow
“to pay over to her my estate’s share of the net profits derived
from the operations of the Bandeath stock farm” (b) at her
death to convey to the defendant the west half of the section on
which the buildings were stated to be situated upon condition of
his releasing his interest in the other half and also paying off
half of the mortgage indebtedness and (c) then to sell the east
half and his share of the chnttel property and divide the proceeds
among his children, the d d being luded. The Court
held that the partnership as it then stood was by the Partnership
Act dissolved by the death of the testator, and that the surviving
partner had no right after that date to carry on the partnership
business in the way he did. The administrator had a right under
the Partnership Ordinance to elect to take interest in lieu of
profits as to the deceased’s share in the partnership and that such
interest was payable from the death of the testator. That under
the proceedings as constituted the widow could not avail herself
of the Married Women's Relief Act, Alta, Stats. 1910, 2nd sess,
ch, 18,

[Jamieson v. Jamieson (1921), 61 D.L.R. 80, reversed.]

Arpear by plaintiff from the judgment of the Alberta
Supreme Court, Appellate Division (1921), 61 D.L.R. 80, in an
action by a widow for a declaration that a partnership business
carried on by her husband as one of the partners had come to
an end by the death of the testator, and asking inter alia that
an administrator be appointed to the estate, that an account be
taken of the profits of the continuation of the business by the
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respondent and that the latter be charged with such profits, if
any, made in the business since the testator’s death.

J. A. Ritchie, K.C., for appellant.

Chrysler, K.C., for respondent.

Davies, C.J.:—1I concur with ANeLiN, J.

IpiNaToN, J.:—The late William Crawford Jamieson and his
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son, the respondent John Archibald Jamieson, had been for some dington, J.

time before the death of the former, on April 4, 1917, carrying
on a general farm business in sect. 31, tp. 37, r. 15, west of the
4th meridian, in the Provinee of Alberta.

The memorandum of agreement, dated March 16, 1912, form-
ing the said partnership, consisted of two paragraphs as fol-
lows :—

““That the partnership heretofore existing between the above
partners is this day, the said William C. Jamieson taking over
the interest of the said Albert A. Jamieson and all his assets in
the said partnership except the lands; and the said William C.
Jamieson and John A. Jamieson taking over the interest of the
said Albert A. Jamieson in the said lands, being section 31, in
township 37 and range 15, west of the fourth meridian.

2.—1It is agreed between William C. Jamieson and John A.
Jamieson that they shall continue in the partnership together
under the terms of the existing partnership agreement between
the three herein mentioned,—exeept that the said interest of the
said William C. Jamieson in the chattels shall be two-thirds, in-
stead of one-third as heretofore; and the interest in the land
shall be each an undivided one half interest; and the firm shall
be known as ‘‘ William C. Jamieson & Son.”’

There had been a firm partnership between the father, the
said J. A. Jamieson and another son which explains the reference
in the above para. No. 2,

The father by his last will and testament, dated February 18,
1915, appointed said respondent, John A. Jamieson, and the
two other partners executors of said will and trustees of the
estate and by paragraph three thereof provided as follows:—

““3.—1I give, devise and bequeath unto my said trustees and
the survivors and survivor of them all my estate, real and per-
sonal, and wheresoever situate and being upon and subject to
the following trusts: (A) During the lifetime of my wife Mar-
garet to pay over to her my estate’s share of net profits derived
from the operation of Bandeath Stock Farm, being two thirds
of the net profits of the said farm and to pay to her all net in-
come of every nature, kind and deseription derivable from my
estate. (B) At the death of my wife to convey unto my son,
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John A. Jamieson, the west half of section 31, township 37, range
15, west of the 4th meridian, being that half of the Bandeath
Stock Farm upon which the buildings are situated; this devise
is made upon the conditions that the said John A. Jamieson do
release at that time his undivided half interest in the east half
of said section and also upon the condition that the said John
A. Jamieson do assume and pay half of the principle and interest
owing at the time of my death or subsequent aceruing on any
mortgage encumbrance upon the said section. (C) Also, at
the time of my wife’s death to convert into money the east half
of said section and to convert into money unless a division is
agreed on by all parties interested my two thirds undivided
interest (the other one third being owned by my said son, John
A.) in thestock and other chattel property on the said farm, and
all my personal effects and to pay and to divide the same equally
amongst my children then living except John A. the said child-
ren now being Jessie McTavish, wife of John 8. MeTavish,
Isabella Jane, Florence Margaret, Nellie, Charles, James and
Albert, deducting, however, from the share of my two sons,
James and Albert, each the sum of $500 advanced to them in my
lifetime and divide the sum of the two deductions, being
$1,000 equally between my daughters Isabella Jane and
Florence Margaret and Nellie. (D.) To pay or deliver over
unto any child or children of any of my children who should
die before the time of distribution arrives the share of its or
their parent per stirpes.’’

The partnership was admittedly one terminable at will or
death of either party.

Section 41 of the Partnership Ordinance of Alberta C.O.N,
W.T. 1911, ch. 94 provides that:—

““On the dissolution of a partnership every partner is entitl-
ed, as against the other partners in the firm, and all persons
claiming through them in respect of their interest as partners,
to have the property of the partnership applied in payment
of . . . . what may be due to the partners respectively
after deducting what may be due from them as partners to
the firm; and for that purpose any partner or his representa-
tives may on the termination of the partnership apply to the
Court to wind up the business and affairs of the firm.”’

Clearly that right came into force and became effective on
the death of the father but nothing was done by the respondent
son, John A. Jamieson, or others named as executors as above
set forth, to proeure probate of said will or to establish any
business relation of any kind with the widow, one of the appel-
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lants, or anyone else concerne. as legatees or devisees for carry-
ing on the business. Yet the said respondent John A. Jamie-
son, without consulting any such interested parties continued
carrying on the said farm sending no accounts to anyone until
appellant Margaret Annie Jamieson, the widow of his father,
instituted this aetion on the 14th of August, 1919,

In the course of the trial thereof the appellant the Trusts
and Guarantee Co., by the direction of the Court obtained,
after renunciation by the executors, probate of said will, and
was added party plaintiff with said widow.

A good deal of eonfusion of thought might have been avoid-
ed by bringing about this creating of a duly constituted re-
presentative of the estate before launching this suit.

For clearly to my mind the question raised herein, save as to
the peculiar right of the widow, to which 1 will presently ad-
vert, must be determined by measuring the respeective rights
of the Trust Company as administrator and the respondent as
a surviving partner.

The trial Judge by his formal judgment expressly and pro-
perly, as I understand the law, declared as follows:—

“1. This Court doth declare that the partnership subsisting
between the testator and the defendant, John Archibald Jamie-
son, was dissolved by the death of the testator.

2. And this Court doth order and adjudge that the said
partnership be wound up and that for such purpose it is here-
by referred to the Master in Chambers at Calgary to take the
usual and necessary partnership accounts.

3. And this Court doth further order and adjudge that
the Master in taking such accounts shall distinguish between
the operations of the partnership up to the date of the testa-
tor’s death and the operations subsequent thereto.””  (This
judgment was affirmed by the Appellate Division ((1921), 61
D.L.R. 80.)

By subsequent order Mr. Chadwick, a barrister in Calgary,
was substituted for the Master and discharged a somewhat diffi-
cult duty ably and well.

He took the accounts on the footing he was directed in way
of distinguishing the operation of the partnership from sub-
sequent operations.

In taking the acecounts of the subsequent operations, the ap-
pellants properly declined to consider profits and losses, but
declared their right of charging the respondent, John A. Jamie-
son, with interest on the amount of the testator’s share in the
partnership assets used in carrying on the business after the
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death of the testator and the dissolution thereby of the partner-
ship.

The relevant law is clear and express in sections 44 and 45
of the Partnership Ordinance of Alberta, C.O.N.W.T. 1911, ch.
94, which read as follows:—

‘“44.  Where any member of a firm has died or otherwise
ceased to be a partner, and the surviving or continuing part-
ners carry on the business of the firm with its capital or assets
without any final settlement of accounts as between the firm
and the outgoing partner or his estate, then, in the absence of
any agreement to the contrary, the outgoing partner or his
estate is entitled at the option of himself or his representatives
to such share of the profits made since the dissolution as the
Court may find to be attributable to the use of his share of the
partnership assets or to interest on the amount of his share
of the partnership assets.

45. Subject to any agreement between the partners, the
amount due, from surviving or continuing partners to an out-
going partner or the representatives of a deceased partner in
respect of the outgoing or deceased partner’s share is a debt
aceruing at the date of the dissolution or death.”’

The Trust Company, the appellant, would have been grossly
negligent in its discharge of duty if it had failed to make such
a declaration when it was quite clear that respondent, John A,
Jamieson, without the slightest foundation of right to do so,
proceeded as he had done.

If he had any right to suppose he had been so authorised by
his father's will, he should have got it probated first and then
submitted his course of duty to the Court failing to reach any
basis of action between himself and those others concerned.

The statutory enactment is a most righteous one iniended to
provide against just such lawless eourses as he pursued and as
a deterrent imposes the obligation of paying the profits or in-
terest whichever may, in the judgment of those administering
the estate of a deceased partner, eleet.

The widow’s election or non-election is not what is to be con-
sidered.

It is the interest of the estate which, for this purpose is
represented by the party acting as duly constituted executor or
administrator.

I respectively submit that the Judge hearing the appeal from
the report of the referee who followed the law as disclosed by
the statute above quoted, erred in overruling his finding of $1,-
592.78, as due in that respect.
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That part of the judgment appealed from maintaining that
ruling, 1 hold should be reversed and the referee'’s finding re-
stored.

[he next ground of appeal is against the ruling of the Court
below that the lands of the partnership should not be sold at
present.

During the argument I was inclined to think as the case
was presented that possibly it was a mere temporary refusal
with which we should not interfere but, enlightened by a per-
usal and consideration of the case and the many authorities
cited in appellant’s factum, I am clearly of the opinion that the
appeal should be allowed on this point also.

The provision in sec. 41 of the Partnership Ordinance quoted
above, expressly gives the power to the representative to apply
to the Court, as the Trust Company appellant did and got a
judgment founding proceedings for that purpose.

I do not think, under such circumstances, that either the
trial Judge should have on the hearing of motion for further
directions or the Court of Appeal should have unless to reectify
mere error in the course of the trial or making of such a deeree
as I have above quoted from, change the clear effect of such a
Jjudgment.

But it is in effect said that the trustee is exceeding his rights
and powers by insisting upon the sale of the lands because the
cestator had expressed in the clauses of his will above quoted
another intention.

It is very difficult to understand how the testator came to
make such a will without making provision for carrying it out.
Clearly, in law, there is no power in the administrator of such
a will to earry on the business of the firm, and the only chance
the respondent, John A. Jamieson, ever had of doing so he
renounced.

Had he taken probate of the will he might have been able
to argue plausibly that the carrying on of the farm was part
of the duty cast upon him as trustee, and if he had duly ren-
dered accounts and done his best, though I do not think he
should have succeeded in such contention in face of the enact-
ments I have referred to above and the peculiar wording or
want of wording, of the will, yet he would have had something
more arguable than he has now.

Indeed, though his position in doing so would, in my opinion,
be untenable, yet it would not have been so utterly hopeless as
the present contention that he ean hang on to the west half
of the section and insist on the widow taking one third of the
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profits in that as fulfilment of the provisions or supposed pro-
visions, of the will.

I most respectively submit and ask ean anything be more
absurd in face of the large indebtedness, the absolute necessity
to resort to the sale of lands to liquidate it, and the rights
given by the Alberta Statute 1910, 2nd. sess. ch. 18, to the
widow who wishes to know exactly what she may get under
the will and then elect to take her rights under said statute if
more beneficial than to attempt to carry out part of such a
will?

T am of the opinion that under such circumstances the Court
cannot sell part of the lands and thus proteet John A. Jamie-
son in his supposed rights disregarding the rights of the widow
and all other parties.

The Judge who heard the motion, on further directions re-
lied upon Re Holland, [1907] 2 Ch. 88, 76 L.J. (Ch.) 449,

I, with great respect, cannot see in the respective surrounding
cirenmstances and devise or bequest there in question, and
those herein involved and the nature of the devise or bequest
in question here, the slightest resemblance.

The case of Farquhar v. Hadden (1871), LLR. 7 Ch. 1, 41
L.J. (Ch.) 260, referred to by the Judge deciding Re Holland,
has mueh more resemblance to this case.

Indeed if the litigation herein continues, I imagine the re-
semblance will soon become identical.

The cases cited in argument in this latter case and of which
one is again cited herein by appellants’ factum, are much more
in point on that aspect of the case.

I am, however, of opinion that the point taken therein of a
condition precedent being created by the will before it became
operative in the way applied below, supported by the cases of
Acherley v. Vernon (1739), Willes, 153, 125 E.R. 1106 ; Priest-
ley v. Holgate (1857), 3 K. & J. 286, 69 E.R. 1116, 26 L.J.
(Ch.) 448; Re Welstead (1858), 25 Beav. 612, 53 E.R. 770, is
an effective answer to respondent’s contention.

I need not elaborate, for it seems to me self evident on the
facts presented herein, none of the conditions have been or ean
be observed.

Hence the duty is obligatory on the Court to direet the sale
of all the lands as declared in the case of Wild v. Milne (1859),
26 Beav. 504, 53 E.R. 993. )

It is not necessary to follow alternative suggestions and au-
thorities relevant thereto cited in a well prepared factum.

——————
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I think the appeal should be allowed with costs here and in
the Court below, so far as relevant to the said several conten-
tions.

I may be permitted to suggest that respondent, John A.
Jamieson, can protect himself by being allowed to bid at the
sale of the lands.

Durr, J. (dissenting) :—The point of substance to be consid-
ered on this appeal turns upon the claim by the appellant
against the respondent for interest. The deceased, William
Crawford Jamieson, the father of the respondent and the hus-
band of Margaret Annie Jamieson, one of the appellants, died
in April, 1917, and the claim for interest arises in this way.
At the time of his death W. (. Jamieson was carrying on the
business of a stock farm in partnership with his son, the re-
spondent, on see .31, tp. 37, west of the fourth meridian, each
partner having an undivided one half interest in the land,
William Jamieson’s interest in the chattels being two thirds
and that of the son one third. The partnership was a partner-
ship at will. Prior to his death the father made a will by
which he gave to his three trustees, who included his son, all
his real and personal estate and among other things directed
as follows:—

“During the lifetime of my wife Margaret to pay over to
her my estate’s share of net proceeds derived from the opera-
tion of the Bandeath Stock Farm, being two thirds of the net
profits of the said farm and to pay to her all net income of
every nature, kind and description derivable from my estate.”

The will was not proved until December, 1919, when letters
of administration with the will annexed were delivered to the
Trust Company. During the interregum the business was car-
ried on by the son, there being no profits for the years 1917-18
The action was brought by the widow in August, 1919, claiming
an aceount and praying that the defendant should be charged
with the profits made in the business since the testator’s de-
cease.

The claim for interest is based upon see. 44 of the Partner-
ship Ordinance of Alberta (C.O.N.W.T. 1911, ch. 94) which
corresponds with see. 42 of the English Partnership Aect, 1890,
ch. 39. 1In so far as revelant it is in the following words:—

““Where any member of a firm has died or ceased to be a
partner, and the surviving or continuing partners carry on the
business of the firm with its capital or assets without any final
settlement of accounts as between the firm and the outgoing
partner or his estate, then, in the ab of any agr t to
the contrary, the outgoing partner or his estate is entitled at
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the option of himself or his representatives to such share of the
profits made since the dissolution as the Court may find to be
attributable to the use of his share of the partnership assets,
or to the interest at the rate of five per eent. per annum on
the amount of his share of the partnership assets.”

I am unable to agree that this section has any application
to the circumstances of the present case. Impliedly, the will
direets that the business of the stock farm shall be carried on.
The testator’s interest in the partnership passed to his execu-
tors and trustees of whom the respondent was one. But the
intention of the testator was that the business of the stock
farm should be carried on, and there was to be no interruption,
no settlement at his death. The respondent was entitled to
insist upon this and if the representatives of the estate declined
to participate, he was still entitled to have the business proceed
as directed. The co-executors might, actuated by misgivings as
to the personal responsibility they would ineur in carrying on
the business, be loath to assume the burden of administration
and diffieulties so arising might be so great as to compel the
son to proceed without the assistance of co-executors or co-
trustees ; still he was entitled to do so. There was, if my read-
ing of the will is right, no diseretion vested in the trustees upon
this point. If the son was willing to proceed, then the course
to be pursued by the estate, whoever the representatives of
the estate might be, was marked out by the will.

Notice first then that sec. 44 operates where the surviving
partner carries on without ‘any final’ settlement of accounts
as between the firm and ‘the outgoing partner or his estate.’
The presuppositions are that there is an ‘outgoing partner’ and
that it is a case in which it is the duty of the firm on the one
hand to account and the right of the ‘estate’ to demand an ac-
count on the other. Ilere there was in this sense no ‘outgoing
partner.” There was no duty on part of the son to account, no
right on part of the estate to demand a settlement of aceounts.
The section, therefore, by its very terms excludes this case.

But the judgment of the Appellate Division may be rested
on broader grounds. The enactment (sec. 44) did not change
the law as it stood at the time the Aet was passed. The rule
to which it gives statutory expression is fully explained and
diseussed at p. 673 of Lindley on Partnership, ed. 8. It is
based upon the principle that where a wrongdoer has employed
the property of another in trade his responsibility is to restore
the property and to make the owner proper compensation for
its detention. And it was considered to be just that where
there were profits the wrongdoer should not be allowed to profit
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by his own wrong and where there were no profits that the
owner should not be deprived of compensation ; and consequent-
ly the rule was that the owner should have the right to claim
at his option either the profits actually made or interest at the
current rate. It is not of course permissible in construing a
statute passed with the objeet of codifying some branch of the
law as was the Partnership Act to resort to previous decisions
for the purpose of controlling the construetion of the language
of the code: but it is permissible to refer to the principle which
is the foundation of a statutory rule and to the applications
made of that principle for the purpose of illustrating it.

It is a misapprehension to suppose that the executor derives
his authority from probate. ‘‘The probate is’’ in the language
of a work of long established reputation and weight (Williams
on Executors, at p. 207) ‘‘however merely operative as the
authenticated evidence and not at all as the foundation of the
executor’s title; for he derives all his interest from the Will
itself and the property of the deceased vests in him from the
moment of the testator’s death’’; and this passage is supported
by unimpeachable authority, Smith v. Milles (1786), 1 Term.
Rep. 475, 99 E.R. 1205; Comber’s case (1721), 1 P. Wms. 766,
24 E.R. 605. And upon these principles, it is settled law that
the executor, before he proves the will, ““may do almost all the
acts which are incident to his office except only some of them
which relate to suits.”” (Williams, Executors, 213). And
such acts will stand good though the executor die without prov-
ing the will. Brazier v. Hudson (1836), 8 Sim, 67, 59 E.R. 27,
5 LJ. (Ch.) 296. Indeed, it is elear that the respondent could
not have refused to prove the will if the interested parties
had required him to do so. Re Stevens, [1898] 1 Ch. 162. Tt
is true no doubt that upon the grant of administration to the
Trust Company the powers of the executors ceased; but that
(the grant operated to vest a title in the administrator only as
from its date) is a eireumstance as I conceive of no relevancy
to the present question. Technically, the act of the respondent
in dealing with the testator’s interest in the partnership pro-
perty would be the act of all the executors; and it must be
assumed —there is no suggestion to the contrary that the re-
spondent acted without the dissent of his co-executors.

The respondent, who in substance carried out the will, acted
as the will required him to act both as partner and as execu-
tor, eannot, therefore, be regarded either technically or other-
wise as a wrongdoer within the principle upon which the sta-
tutory rule is founded.

The appeal should be dismissed with costs.
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Can. AxguiN, J.:—Upon the material which the record contains—
8.C. and there is nothing to warrant our surmising the existence of

a state of facts other than it discloses—subjeet to the dominant
-'M'"'?"““ rights of the ereditors and apart from legal considerations, hav-
JA“f;:Nl,N ing regard to the provisions of the will of the late Wm. C.

—_— Jamieson, I would be inclined to regard the disposition made in
Anglin, 3. this case in the Provincial Courts as doing substantial justice
between the appellant Margaret Annie Jamieson and the re-
spondent John Archibald Jamieson. But the Partnership Ordi-
nance (sec. 44) appears to present an insuperable obstacle to
maintaining the judgment of the Appellate Division. The busi-
ness of the partnership formerly subsisting between the re-
spondent and his deceased father was undoubtedly carried on
after the death of the latter ‘‘without any final settlement of
accounts as between the firm and the outgoing partner(’s)

estate.”” It could not have been otherwise, no legal
representative of that estate having been appointed. Under
these circumstances the statutory right of the representatives
of the deceased partner to elect either to claim profits or to
claim interest appears to be absolute.

Assuming that by sufficiently distinet and definite directions
in the will of a deceased partner the carrying on of the busi-
ness by the surviving partner so as to bind the estate of the
former, without concurrence of his personal representatives and
without any aceounting having taken place, could be authorised
and the surviving partner thereby relieved of any obligation
to the estate other than that of accounting for such profits as
he might make out of the business, with respect, I do not find
in the will before us anything which would suffice to sanetion
that being done or to exclude the operation of the stati.te or
justify the Court in declining to give effeet to its explicit lan-
guage. The widow, although she is a life beneficiary under the
will and is also the assignee of nine of the twelve children of
the testator inclutling six of the seven, other than the respond-
ent, who take under his will subject to her life interest (the
children of the seventh, Isabella, who is dead, being minors),
could not eleet for profits so as to bind the personal representa-
tives to forego the right of the estate to claim interest under
the statute. On this branch of the case, therefore, the appeal
must be allowed, and the report of the Master restored.

The west half of see. 31, devised to the respondent after
the widow’s death, having formed part of the partnership as-
sets, is liable to be sold to satisfy claims against the partner-
ship. The other assets being apparently insufficient to meet the '
partnership debts, this land, notwithstanding the devise of it ’
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by the deceased partner to the surviving partner, must be so
dealt with. Of course all that is devised to the respondent is
his deceased partner’s interest and that, it is needless to say,
can be ascertained only when claims of creditors of the partner-
ship have "een satisfied. Moreover the devise to the respondent
is no more specific than is the bequest of the proceeds of the
east half of the section and of the testator’s interest in the
stock to seven others of his children nominatim. No doubt it
is desirable to earry out the provisions of the will as far as
possible. But the specifically devised assets are bound to con-
tribute ratably towards satisfaction of the debts of the partner-
ship which bear alike on the testator’s interest in all the part-
nership assets. Nothing in the will exempts the respondent and
imposes the exclusive burden of the debts on the other bene-
ficiaries inter se.

Unless some real prejudice to the ereditors might ensue,
however, the Master in carrying out the sale of the assets
should, I think, offer the west half and the east half of see. 31
as separate parcels so that the amount of the proceeds of each
may be ascertained and the respective interests of the children
inter se under the will may be protected.

The matter is not yet ripe for the exercise of the jurisdiction
conferred by the Married Women's Relief Aet.

The appellants are entitled to their costs here and in the
Appellate Division.

MigNavLT, J.:—The respondent was in partnership with his
father, the late W. C. Jamieson, for the purpose of farming
and stock raising. The father died in April, 1917, leaving a
will whereby he directed his executors to pay to his wife, one
of the appellants, his estate’s share of net profits derived from
the operations of the stock farm, and also all net income of
every nature, kind and deseription derivable from his estate,
the west half of the farm, on the death of his wife, to become
the property of the respondent. The executors neglected to
apply for probate and subsequently renounced thereto, and,
during the pendency of this litigation, the Trusts and Guaran-
tee Co., the other appellant, was appointed administrator with
will annexed of the property of the deceased, and was added
as a party plaintiff. After his father’s death the respondent
continued the business.

Mrs. Jamieson, the widow, brought this action in August,
1919, against the respondent, her son. She had previously aec-
quired the shares in the estate of all her children, with the ex-
ception of those of the respondent and of one daughter, Isabella

JanMiEson.
o
JAMIESON,

Mignanlt, J




80 DomiNioN Law ReporTs. [65 D.L.R.
Can. Jane Jamieson. All the children (some of them infants re-
S presented by the official guardian) were, during the suit, added

8.C.
_ as defendants.

J\m}sux. Mrs. Jamieson's statement of claim alleged that the partner-
Jasursoy, Ship had come to an end on the death of W. C. Jamieson, and
asked, inter alia, that an administrator be appointed to the es-
tate, that an account be taken of the profits of the continua-
tion of the business by the respondent, and that the latter be
charged with the profits, if any, made in the business since the
testator’s death.

After its appointment as administrator and its joinder as a
party plaintiff, The Trusts and Guarantee Co., elected to charge
the respondent with interest in lieu of any profits on the de-
ceased’s share in the partnership. The widow had made a
similar election some time previously, but I think that, having
in her action demanded profits on the deceased’s share, she
could not change her election and ask for interest. However (
the administrator, as representative of the deceased’s estate,

Mignault, J,

| was not precluded from demanding interest in lieu of profits

’-_‘ and its election stands.

| The trial Judge, in an order dated November 27, 1919, de-

}" clared that the partnership had ecome to an end on the death I

of W. C. Jamieson, and ordered that it be wound up, referring
the matter to the Master in Chambers at Calgary to take the
usnal and necessary partnership accounts.
The Master found that the share of the deceased in the part- 4
nership amounted to $11,987.38 and allowed interest at 5%
from April 4, 1917, to November 30, 1919, to wit : $1,592.78.
The latter amount is the chief bone of contention between the
parties, for it is common ground that the operations of 1917
and 1918 gave no profits, and the appellants will be gainers
if they can demand interest in lien of profits.
The parties having appealed from the Master’s report, the
trial Judge decided that the will allowed the respondent to

continue the partnership, subject to paying over to the widow .

the share of profits attributable to the deceased’s share in the

partnership, and that interest could not be claimed on the £
deceased’s share. In so far as it granted interest, the Master’s . a

report was set aside. This judgment was affirmed by the Ap-
pellate Division- (1921), 61 D.L.R. 80.
Not without considerable reluctance, in view of the nature
of the claim made against her son by Mrs. Jamieson I have
come to the conclusion that the will did not sufficiently author- ag
ise a continuation of the business after the death of the testa- m
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tor, and I think also, under sec. 44 of the Partnership Ordin-
ance (Alberta), that the administrator of the testator’s estate
is entitled to elaim interest in lieu of profits on the share of the
deceased. I would not have agreed to allow the widow to
change the election she had already made to take profits, but
she does not represent the estate and the administrator does,
so that the latter clearly has the right of election given by see.
44 to the representative of the deceased partner’s estate.

The Courts below made no order for the sale of the land and
I would make none myself, the more so as the refusal to order
the sale was not a final one, and it is still open to the parties
to apply for it should circumstances, such as claims made by
ereditors, render it necessary. The majority of my colleagues
think, however, that the land should be sold.

The widow also desired to avail herself of the Married Wo
men’s Relief Aect. The Court below considered that the pro
ceedings were not so constituted as to make it possible to deal

with this question. In that I agree.

The appeal must be allowed to the extent of restoring the
Master’s allowance of interest in favour of the administrator of
W. C. Jamieson's estate. The appellants are entitled to costs
here and in the Appellate Division. Appeal allowed,

HEIL ON v. HOWARD,
Manitoba Court of Appeal, Perdue, CJ.M., Cameron, Fullerton and
Dennistoun, JJ.A. March 10, 1922,

AvromopiLes  (§IIIB—267)—MoOTOR CAR STALLED ON HILL—MoTOR-
CYCLE AND SIDE CAR STALLED IN ENDEAVORING TO PASS—DRIVER
OF MOTOR CAR STARTING ENGINE, AND RELEASING BREAK—MOTOR
CAR BACKING INTO MOTORCYCLE—DAMAGES—LIABILITY REs 1P8SA
LOQUITUR.

A defendant whose motor car stalls going up a hill, should
know that when he releases his break in starting the engine
again the car will run back unless he can get his clutch in quickly
enough to check it, and where this happens and his car runs
back into another car which he knows is stalled behind him, and
causes injury to it and its occupants, he is guilty of negligence
and liable in damages. In such a case the doctrine of res ipsa
loquitur applies.

[See Annotation on Automobiles, 39 D.L.R. 4.)

ArpeAL by plaintiffs from the trial judgment in an action
for damages caused by a motor car backing into a motor cycle
and side car. Reversed.

C. K. Guild, for appellants.

W. J. Donovan, for respondent.

The judgment of the Court was delivered by

FurLerroN, J.A.:—This action was brought to recover dam-
ages for negligence, The plaintiffs, husband and wife, we

proceeding down a fairly steep hill leading to Rock Lake in
6—65 LR,
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Man. Manitoba on a motor eyele with side ear attached. About a
[ CA. third way down they met and passed the motor car of the

pa— defendant which was stalled on the hill. The position of the
Hereasox  defendant’s car forced the plaintiffs to keep so close to their

Ho:\::\l!ll- own side of the road that one of the wheels of the eycle ran

o over the side and stalled the engine. This oceurred just as the
Fullerton, JA- motor eyele had passed the rear wheels of the defendant’s

motor. Immediately the defendant’s motor backed, struck the

motor cyele and precipitated it and the plaintiff’s over the em-

bankment. At the trial both plaintiffs were called as witnesses.

Their evidence was sufficient to make a prima facie ease. Un-

der sec. 63 of the Motor Vehicle Act, R.S.M., 1913, ¢h. 131, the
} plaintiffs having shown damage sustained by a motor vehicle,
the onus of proof that such loss or damage did not arise through
his negligence was on the defendant. Moreover the evidence
clearly established a case of res ipsa logquitwr.

Beven, on Negligence, 3rd ed., vol. 1, p. 118, lays down the
rule that ‘“the mere occurrence of an injury is sufficient to
raise a primd facie case. (a) When the injurious agency is
under the management of the defendant; (b) When the ae-
cident is such as, in the ordinary course of things, does not
happen if those who have the management use proper care.’”’

The plaintiffs’ counsel did not, however, rest on the primi
' facie case he had made but proceeded to read portions of the

defendant’s examination for discovery which give his explan-
: ation of the cause of the accident. Shortly, the diseovery evi-
{ dence shews that defendant was going up the hill when his
j engine died and he was stalled withy his brake set when the
i
I
i
1

plaintiff came in sight. His ear was standing diagonally on
the road with the left hand wheel from 3 to 4 feet from the
left side of the road, and the front wheels much nearer the
right side. He says he noticed the motor eyele come to a stop
with its left hind wheel opposite his back fender. He then
started his motor, released his brake and let in his cluteh. His
car ran back not more than 3 feet, struck the motor cycle and
put it over the bank.
At the conclusion of the plaintiffs’ case the defendant moved
| for a non-suit which was granted.
i The trial Judge took the view that the facts did not establish
i a case of res ipsa loquitur, and also that the onus placed upon
i the defendant by The Motor Vehicle Aet had been completely
i met by the defendant’s discovery evidence.
{ With respect 1 think the trial Judge was in error on both
li points. Before the defendant attempted to start his car he
{ knew the exact position of'the motor eyele, and knew that if
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by any chance his car should run back it would strike the motor
eyele and in all probability put it over the bank.

He knew or should have known that the moment he released
his brake the ear would run back unless he could get his c¢luteh
in quickly enough to check it. It is not clear from his exam-
ination whether he was in low or high gear when he stalled, but
in answer to the question ‘‘Couldn’t the engine go up on low?"
he veplied: ‘‘My engine died.”” T would assume from this that
he was taking the hill on low. If his engine stalled on low
gear he should have anticipated difficulty in starting again
from a stationary position. Moreover his car was fitted with
an emergency brake which, if promptly applied, would have
stopped the car instantly. Under all the cireumstances, I am
clearly of opinion that the defendant was guilty of negligence.

I would allow the appeal with costs and direct a verdiet to
be entered for the sum of $700, together with the costs of the
trial.

Appeal allowed.

REX v. JANONSKY,
Supreme Court of Canada, Idington, J. in Chambers.
January 20, 1922,

ArpEAL (§XI—T721)—LEAVE TO APPEAL UNDER CRIMINAL CODE AMEND-
MENT, 1920 stars, cu. 43, spc. 16—CONSTRUCTION AND APPLICA-
TION OF AMENDMENT.

In order to enable the parties to appeal from a conviction under
the amendment to the Criminal Code, 1920 stats, ch, 43, sec, 16,
on the ground that it conflicts with a previous judgment, there
must be a conflict of law, and not any of the accidental results
of litigation from a different set of facts and circumstances, the
object of the section being to make the administration of the
criminal law as uniform as possible.

It is doubtful if the denial or granting of a separate trial to
one jointly indicted, which rests on the exercise of sound dis-
cretion can ever become the subject of leave to appeal under the
amendment,

ArrricATioN by the Attorney General for Quebee, under the
Criminal Code Amendment 1920 stats. ch. 43 see. 16, from a
judgment granting a new trial, 'Dismissed.

Lucien Cannon, K.C., for appellant.

Robert Laurier, for respondent.

IpixaroN, J.:—The Attorney-General for Quebee applies un-
der see. 1024A, amending, by sec. 16 of ch. 43, (Can.) 1920,
the Criminal Code, for leave to appeal from the judgment of
the Court of King's Bench, appeal side, whereby the above
named George Janonsky has been granted a new trial, and the
ground taken is that said judgment conflicts with the judgment
of the Court of Appeal for British Columbia in the case of

Can,

8.C.
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R. v. Davis (1914), 16 D.L.R. 149, 19 B.C.R. 50, 22 Can. Cr,
Cas. 431, where a new trial was refused notwithstanding that
the appellant had been tried, against his will, jointly with
another accused party.

1 am, after a perusal of the several notes of judgment herein
and a comparison thereof with the several notes of judgment
in the Davis case, unable to recognise any such eonflict between
the judgment herein and that in the Davis case as to furnish
a basis upon which I eould properly rest such an order as
applied for.

The result to the respective prisoner in each case is quite
different, and so were the relevant facts and -cireumstances
which the respective Courts had to consider and pass upon
quite different.

The Court in the Davis case was able to say in the light of
the said facts and circumstances to be considered that there
was no miscarriage of justice; but in this case the Court un-
animously came to the conclusion that as the result of a joint
trial there had been a miscarriage of justice.

In neither case were the reasons assigned such as to lead
to the unanimous conclusion that a separate trial where several
aceused were jointly indieted could be claimed as of right.

I think that the conflict had in view in the amendment,
clearly must be one of law and not any one of the accidental
results of litigation from a different set of facts and cirecum-
stances. The object thereby sought is to render the adminis-
tration of the eriminal law as uniform as possible.

T agree fully in the desirability of our doing what we ean
to bring about such result.

To give leave to appeal herein would not promote such an
object, but on the contrary, I fear, tend to confusion.

I doubt if the denial or granting of a separate trial to one
jointly indicted which rests on the exercise of sound discretion
can ever become the subject of leave to appeal under the amend-
ment in question.

Having formed an opinion adverse to the application herein,
I felt it advisable to consult such of my colleagues as available
and may say that a sufficient number to constitute a majority
of the Court agree in the result reached, though in no way re-
sponsible for the foregoing reasons which I assign for refusing
the order allowing appeal. I am by no means to be taken as
having formed or desired to express any opinion upon the mer-
its of the decisions either in this case or that relied upon.

Petition disimissed.

T _——r
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TOWNSEND v. CANADIAN NORTHERN R. Co.
MARTIN v. CANADIAN NORTHERN R. Co,

Alberta Supreme Court, Appellate Division, Stuart, Beck, Hyndman
and Clarke, JJ.A., and Walsh, J. March 31, 1922,

Waress (§ITA—T72)—WATERCOURSES—WHAT ARE—INTERFERENCE WITH
BY RAILWAY — NEGLIGENCE — DAMAGES — BURDEN OF PROOE
Liawpiviry,

The view adopted in Alberta is that it is sufficient to constitute
a watercourse if the accumulation of water from rains and
snow flows in a regular course through depressions in the land to
an outlet; and such drainage course is for water from heavy or
extraordinary rains as well as lighter ones, and when a railway
company constructs its railway so as to impair the usefulness of
such water course it is guilty of negligence and liable for the
resulting damage. The burden of proving that the damages would
have been sustained if the railway embankment had not been con-
structed is on the defendant railway.

[ Makowecki v. Yachimye (1917), 34 D.L.R. 130; Farnell v. Parks
(1917), 38 D.L.R. 17, applied.]

Arpean by plaintiffs from the trial judgment dismissing an
action for damages caused by the flooding of certain lands. Re-
versed.

H. R. Milner, K.C., for appellants.

N. D. Maclean, K.C., for respondent,

The judgment of the Court was delivered by

CLARKE, J.A.:—These actions, commenced separately, appear
to have been consolidated prior to trial.

Townsend is the owner of the south-east quarter of seet. 15,
tp. 59, range 19, west of the 4th meridian, and Martin is the
owner of the south-west quarter of the same section.

Each claims damage caused by the flooding of his lands in
1920 by water which they allege was obstructed and prevented
from escaping through its natural course by the embankment of
the defendant’s railway, and each plaintiff asks for an order
directing the defendant to adopt the necessary methods to pre-
vent the flooding of the lands in future.

The appeal is from the judgment at the trial which dismissed
the action—on the ground that the plaintiffs failed to prove
their allegation of negligence by the defendant in the con-
struction of the railway so as to cause the damage complained of
and also that the plaintiff’s injuries resulted from the special
abnormal conditions that existed owing to the great floods of
water all over the distriet.

The railway was constructed in 1915 along the north end of
sect. 10, only the highway separating it from the plaintiff’s
lands.

Townsend farmed his quarter section since 1911 and Martin
homesteaded his quarter in 1908 and resided thereon steadily
sinee 1913,

Alta.

App. Div,
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!
!

’ Alta. The evidence as to drainage conditions prior to the con-

| Ap; piy. Struction of the railway is shortly as follows:—

! . Martin says the water flows upon his quarter from the north
!

:

|

|

!

| TowNseND  west quarter of 15, coming through sections 22 and the north

(“N.;i. Co. €ast quarter of 15, and that some water comes from 26 and :2.7

Magniy  and from the west of 23, which is as far as he traced it ; from his

o land it runs down south east and follows the same course every
C.N.R. Co. : . !

vear; from his place it flows on to Townsend’s quarter through

§

.I

i

)

I

?1 ! Clarke, JA.  the sloughs and hay land to a point on the highway, south of

i ’ seetion 15 where a log culvert was put in, the same year as the

E | railway grade was constructed (1915). This culvert is about

g opposite the centre of Townsend’s quarter. The course then

| continues through Hiscock’s land, north east quarter of 10,

:} 1 leaving it at the south east cornmer; then through the school

:’ | section (11) and down to the river. In the course there are

| i some springs; the average flow through Martin’s place is about
f 4 and 5 feet wide, the water course is just from the heavy rain

f and the heavy snow, in places it spreads over the land and in

f places it has regular runs, creeks,

He also speaks of a little water course a little south east of his
place crossing Townsend’s place, on the same slough as the
larger course previously mentioned. Martin did some ditehing
on his quarter in June, 1915, by plowing along the line of the
| [ natural course, which would have the effect of expediting the
! ! flow of water upon Townsend’s land and probably increase the
{ | flow. Some beaver dams were cut through on his neighbour’s
; lands above him; he thinks that was done in 1914, There is no
‘I evidence of any other artificial drainage. 1 do not think this
l
{

! artificial work materially contributed to the damages claimed
i by the plaintiffs,
[ | *Townsend does not speak of the water-course above his land
Al | but tells of the two natural watercourses across it, the one in
it | which the log culvert is situated and a smaller one west of the
I f present railway culvert; which he speaks of as being between
I i the large natural course and the smaller one. He says the
: | water ran pretty freely through Hiscock’s place, natural run-
way, then it goes through the school section to Pine Creek and
from there into the Saskatchewan River. He judged the area
| draining through his land to contain 1,200 to 1,500 acres.
Thomas Hiscock resided since 1909, off and on, on the north
east quarter of 10, says the natural watercourse ran through the
centre of his place, low lying land, it has a clear eourse through.
Alfred E. Farncombe, a surveyor and civil engineer with con-
siderable experience in connection with drainage works, is the
only witness on either side who made a survey of the drainage
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area. He made his examination in October, 1921, just before the
trial, and says that with regard to the watercourse he agrees
with witnesses for the defendant as to the area lying north of
the railway up to possibly the north boundaries of the south half
of 15. There were different places where it could be seen water
had run but there was nothing that eould be said to be a decided
watercourse, that is a very level tract in there, it has numerous
pot holes, there is a slight fall there, probably 2 ft. to the mile,
perhaps more. But north of there he endeavored to find the
water-shed and found that the east road allowance of seetion
15 was practically the water-shed ; he found a well-defined dry-
creek bed on the north half of 15 running south that emptied
into this basin on 15. The ereck bed was somewhere in the
vieinity of 6 feet bottom and it was a elearly well defined creek,
dry. Following that course down he found that it developed
somewhat, and the main channel went to the west into the south
west quarter of 15, and there was another channel, a lesser one
swung around slightly to the east and then came back and
entered into about the same place, all flowing into these two
quarter sections. There was more or less a runway, although
it was obstructed by beaver dams through the south half of
15, and it was a fairly good runway, very spread out. South of
the railway track and about 800 ft. down, the runway contracts
and there is a beaver dam and a well defined eut through that
beaver dam where the water has washed through, about 8 ft.
wide. At the road allowance south of Townsend’s place where
the log eulvert was put in the main channel is about 125 ft. wide,
a sort of depression. From the runway north of the road allow-
ance to the outlet on the beaver dam on sect, 10 he found a fall
of 8 inches. There is a big pot hole on the road allowance, His
level was taken from a point north of that. He estimated the
drainage area to be in the vicinity of 2,000 acres. In his
opinion an adequate culvert, in view of the little fall in the
watercourse, should be 6 by 4 ft. The railway embankment is
about 4 to 4% ft. high.

For the defence, Ernest R. Roblin, a civil engineer, who took
levels and made eontours of the south half of 15, says that the
hay slough is pereeptibly lower, but the country is more or less
of height, that is, it is not generally sloping but it has a series
of small holes and several rises; that the difference between the
north west and south east portion of the half section is very
close to 2 ft., within 2 ft. of being level in the low points; that it
is poor drainage; there is no perceptible fall that is sufficient to
give good drainage. In view of the fact that there is a little

87
Alta.

App. Div.

TowNSEND

R. Co.

MARTIN
v,
C.N.R. Co.

Clarke, J.A




™ a4

88 DomiNioN Law Reports. [65 D.L.R.

Alta. higher ground at the track he did not consider it a natural
g drainage course. He refers to the area south of the railway
as more or less of a pot holey country but does not appear to
TownNsEND have made an investigation of it. He did not see the water-
C.N.a. co, course before the railway crossed it, but thought the drainage
system crossed where the railway was afterwards constructed at
4 two points, viz.,, where the railway .culvert was put in and the
C.N.R. Co. log and culvert.

E. Kells Hall, the defendant’s engineer of construetion, states
that the general direction of the drainage through the two
quarter sections is south-easterly ; that there is no defined water-
{ course at the point where the log culvert is, and while guarding
i himself from deseribing it as a natural watercourse he says ‘‘the
1‘35 natural contour of the country run in that direction, but as far
| as water coming down you can perfectly well see that there is
| not any more difference than a couple of feet; out in a country
! where so much water comes down it is liable to slop over on to
| you in any direction.”” He knew that the water naturally
flowed from Townsend’s place on to Hiscock’s and from there
on down to the Saskatchewan and that all the water in that
part of the country flows into the Saskatchewan basin.

The result of this evidence is that the natural drainage of
this eonsiderable area is south easterly over the plaintiffs’ lands
and that its only outlet is across the lands where the railway is
constructed and on to tlie Saskatechewan River.

In view of the differ2nces of judicial opinion concerning the
legal meaning of the term ‘‘watercourse’’ it is not surprising
to find the witnesses differing on the subject.

If the drainage course in question is not a watercourse within
the meaning of the law that is the end of the matter, for the
defendant would be justified in entirely blocking it by a solid
embankment or otherwise, but on the contrary if it be a water-
course then the owers of the higher lands have a legal right to
have the accustomed flow maintained, notwithstanding that the
construction of the railway is authorised by law. The Railway
Act does not authorise anything to be done by the company that
will naturally impair its usefulness, but on the contrary recogn-
izes the obligations of the lower land owners not to interfere
with the watercourse. The Railway Act in force at the time of
i the construction of the railway is contained in ch. 37, R.8.C.
f 1906, sec. 154, requires the company to restore as nearly as pos-
sible to its former state any watercourse which it diverts or al-
ters, or to put the same in such a state as not materially to im-
pair the usefulness thereof, and sec. 250 requires that the com-
pany shall in construeting the railway make and maintain suit-

| App. Div,

MaARTIN

Clarke, J.A,
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able ditches and drains along each side of and aeross and under
the railway to connect with ditches, drainage works and water-
courses upon the lands through which the railway runs, so as to
afford sufficient outlet to drain and ecarry off the water; and so
that the then natural artificial or existing drainage of the
said lands shall not be obstructed or impeded by the railway.

If, in order to constitute a watercourse, it is necessary, as has
been held in some cases, that there be a perennial living stream,
flowing within defined cut banks for its whole length, or one or
other of such conditions, then the eourse now in question is not a
watercourse, but if it is sufficient that the accumulation of water
from rains and snow flows in a regular course though depres-
sions in the lands to an outlet, then I think the drainage course
in question is a watercourse within the meaning of the law. The
latter view is the one adopted in this Provinee for conditions
similar to those in question in this action. The subjeet is so
fully diseussed by this Court in Makowecki v. Yachimye (1917),
34 D.L.R. 130, 10 Alta. L.R. 366, and Farnell v. Parks (1917),
38 D.LLR. 17, 13 Alta. L.R. 7, that 1 think it unnecessary to dis-
cuss it further than to say that such conditions as here exist
seem to me to emphasise the correctness of the latter view.
If the former view prevailed, the result would be that an owner
of the lower lands could, without ineurring any liability, com-
pletely shut off the natural flow of the upper waters to the only
outlet it has and render the lands unfit for cultivation, which
would be a manifest injustice.

The drainage course thus being treated as a watercourse, the
next question is whether or not its usefulness has been impaired
by the construction of the railway. The only opening through
the embankment provided for the discharge of the water coming
from the whole area north of the railway is a 24 inch corrugated
iron culvert, which Farncombe says is insufficient. There is
no evidence that the railway company made any examination
of the drainage area or any estimation of the quantity of water
to be taken care of before determining the size of the culvert.
No witness says it is sufficient in case of extraordinary rains.
Mr. Adams says it is quite sufficient under ordinary eireum-
stances for any flood, rain fall, and from the construction of the
railway in 1915 until the year 1920 there is no evidence of any
complaint, but it seems to me that does not satisfy the obligation
upon the company, which is not only to provide an outlet for
waters caused by light or moderate rainfalls but to provide such
an outlet ‘‘as not materially to impair the usefulness thereof’’
(viz., the watercourse) ; sec. 154, and ‘‘so that the then natural,
artificial or existing drainage of the said lands shall not be
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: Alta. obstrueted or impeded by the railway.”’ Sec. 250. 1 think the

i | watercourse is for water from heavy or extraordinary rains as
i N App. Div. ” M T

- il well as lighter ones and it would appear it is then most needed.

Towssexp | think the company has failed in its duty in this repect, and

-4 was guilty of negligence in constructing the railway in such a

C.N.R. Co. 2 . "
Magriy  way as to impair the usefulness of the watercourse. Such was
i | . treated as negligence by Robinson, C.J., in Vanhorn v. Grand
CNR. €O prunk Railway (1859), 18 U.C.Q.B. 356, at p. 360.
i | Clarke, JA"  The next question raises considerable difficulty, viz., whether
i notwithstanding the insufficient outlet through the railway em-
it l bankment the plaintiffs’ damages are attributable to the extra-
t ordinary rainfall in 1920 and would have been sustained if the
4 | embankment had not been construected. o
1 I would think the burden of proving this was on the defend-
i ant, Mackenzie v. Tp. of West Flamborough (1899), 26 A.R.
] | (Ont.) 198. Roblin was asked his opinion as to whether or not
! there would have been flooding even if the railway embankment
| had not been there at all and replied: “‘It is possible to imagine
a rainfall sufficient to flood any such flat country regardless of
any such artificial dump or anything being there.”’

| Hall was more emphatic and stated : ‘‘There is not a question
t of doubt in my mind that the land would have been flooded had
the railway not been there at all.”’ Martin says that for over
| two weeks in June, 1920, the water was within 6 inches of the
{ top of the railway grade, and it was a month before it got back
to normal. He also says that in 1914 there was a heavy rain-
fall, he thought a little more than in 1920, and he had no diffi-
culty that year. Townsend also referred to the wet season of
1914, and stated that there would have been practically no
| flooding of his land in 1920 but for the railway embankment.
Hiscock said 1914 was a very wet season and he did not notice
any diffieulty. He was not asked particularly about his crops in
1920 but stated he had not had the experience of having his hay
flooded, he had a good crop there every year.

If the flooding was general as contended by the defendant,
one would expeet that Hiscock’s erops below the railway would
have been injured and that witnesses from outside this drain-
age area would have been produced to prove damage to other
cerops in the neighbourhood. It may be as stated by Hall that
the plaintiffs’ Jands would have been flooded in any event for a
! time, but he does not say that the water would have remained
‘.; for the length of time it did. I do not thing the evidence is
i sufficient to discharge the onus upon the defendant to shew that
the plaintiffs’ damages were not attributable to the defendant’s
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negligence. 1 think it quite probable that owing to the heavy
rain the grain erop would have suffered to some extent, but the
hay crop admittedly is not easily damaged by water and the
loss to it probably arose largely from its being drowned by the
water lying upon it for so long a period.

I think under all the eireumstances a fair allowance for the
damages for the years 1920 and 1921, being up to the trial
caused by the flooding of 1920, is $425 for Martin and $350 for
Townsend.

Their right to recover by action is, 1 think, elear. Tt is not
suggested that any provision was made for compensation in the
original construction. See Arthur v. Grand Trunk R. Co.
(1894), 22 A.R. (Ont.) 29,

I do not think it a proper case for an injunction or per-
manent damages. A better remedy is provided by the Railway
Act, which permits an application to the Board of Railway
(‘ommissioners for the construction of the necessary drainage
works aeross the railway, having regard to all proper interests,

I would, therefore, allow the appeal with costs, set aside the
judgment below, and direct judgment in favour of the plain-
tiffs for the amounts above stated with costs. The defendant
to have no set off of costs and Rule 27 as to costs not to apply.

Appeal allowed.

VIPOND v. GALBRAITH.

British Columbia Court of Appeal,. Macdonald, CJ.A., Martin, Galliher
and McPhillips, JJ.A. March 10, 1922,

Fraup AND pECEIT (§ VIII—35)—DIRECTORS AND OFFICERS OF COMPANY—
SALARIED DIRECTOR OBTAINING JUDGMENT BY COLLUSION—REG-
ISTRATION OF WOODMAN'S LIEN—INTENT TO DEFRAUD CREDITORS—
REMEDIES, e

The incorporators of a company three in number of whom re-
spondent Galbraith was one, arranged matters so that they would
each receive salaries of $5,000 a year, Galbraith being the sec-
retary-treasurer and all being directors, Galbraith established a
lien under the Woodmen's Lien Act R.S8.B.C. 1911, ch, 243, and
became a judgment creditor of the company. The Court held
that the judgment against the company was obtained by col-
lusion with the company with intent to defeat and delay its credit-
ors and to give a preference to one of them over the others, and
that such judgment was null and void, and should be set aside,
and the lien cancelled and that the appellant was entitled to any
other necessary consequential relief.

Arpean by plaintiff from a judgment of Murphy, J. and a
lien registered under the Woodman's Lien for Wages Act R.S.
B.C. 1911 ch. 243, on the ground that they were obtained by
fraud and collusion and for the purpose of defeating and de-
laying creditors.

9
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E. C. Mayers, for appellant.

Frank Higgins, K.C., and Galbraith, for respondent.

MacpoNaLp, C.J.A.:—1 would allow the appeal.

MagrTiN, J.A., would allow the appeal.

Gavuiagr, J.A.:—Although there is room for argument as
to how far the Act as amended, up to the present, can be ear-
ried, I cannot bring myself to the view that a woodman’s lien
attaches in the cireumstances of this case.

It seems contrary to the very history and purposes of the
Act—1 would allow the appeal.

McPuiLups, J.A.:—The appeal in my opinion should succeed
—without entering into all the details—it is evident that the
real incorporators of the company, three in number of whom
the respondent Galbraith was one, entered into a venture so
arranging matters that they would each receive salaries of
$5,000 a year—they then being all the directors of the company
—the appellant Galbraith being the secretary-treasurer—and
now the respondent Galbraith is a judgment ereditor of the
company following upon the establishment of a lien under the
Woodman’s Lien for Wages Act, R.S.B.C. 1911, ch. 243.

The judgment and lien is attacked in this action upon the
following grounds— (a) that the facts and cireumstances sur-
rounding the case did not admit of their being a lien estab-
lished—that the appellant Galbraith did not come within the
purview of the Aect being the secretary-treasurer of the com-
pany with a fixed salary and that even apart from that did
not establish, even if he did come within the purview of the
Act, that he did work entitling a lien being declared; (b) that
there was fraud in claiming and enforeing the lien as against
ereditors and that it was a preference and the obtaining of the
Jjudgment against the company known to be insolvent, was the
obtaining of a judgment with intent to defeat and delay the
cereditors.

In my opinion, the facts fully support the submissions of the
appellant upon this appeal and that the judgment and lien
must be set aside—the lien of course falls if the judgment falls,
being merged therein.

There can be no question upon the faets that the whole
transaction was fraudulent from its ineeption, and the respond-
ent Galbraith was privy to the fraud—the company facilitating
the establishment of the lien and the obtaining of the judgment
(see Ez parte Reader—Re Wrigley (1875), L.R. 20 Eq. 765,
44 L.J. (Bey.) 139, Sir James Bacon, C.J., ‘‘a more suspicious
case cannot well be imagined’’). Now the present case is one
that in all its ramifications, commencing with the incorporation
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of the company, establishes the palpable intention to exhaust B.C.
all its assets to the delay and hindrance of ereditors if any CA.

should come upon the scene. When they did they only found
a totally emasculated undertaking, if the judgment and lien  Viroxn

. a8 are to be held to be eﬂ'evgncl.\ ohta!nml. In thm_ connection, g, e
by it is only necessary to refer to the illegal resolution whereby J—
ar- i ® : "  McPhillips
lien each of the three parties who really constituted the company MCPpLlips

were to receive a salary of $5,000 and this at the commencement
the of things, (Re George Newman & Co., [1895] 1 Ch. 674, at pp.
685, 686). The governing law in the various Acts at present
eed extant with respect to insolvents is the equal distribution of
the the property and effects of insolvents and aets which are done
with the object of preventing an equal distribution are fraudu-

0::: lent within the meaning of the statute law. Can it be suceess-
of fully said upon the facts of the present case that the acts
\y done were not done with the object of preventing an equal
nd distribution of the property and effects of the company! Tt

the would eertainly be an aet of temeriiy to so eontend, in my opin-
ion, unquestionably it is well portrayed in the present case that
all that which is challenged was done with the objeet of pre-
the venting an equal distribution of the property and effects of the
insolvent company, (see Young v. Waud (1852), 8 Exch. 221,

the

’ll;r 22 L.J. (Ex.) 27), and it is not essential that there should be
" actual moral fraud but that which has been done is a fraud
0. within the meaning of the statute law (Allen v. Bonnett
lid (1870), L.R. 5 Ch. 577; Re Wood (1872), L.LR. 7 Ch. 302; Ex
s parte King (1875), 2 Ch. D. 256 at p. 263, 45 L.J. (Bey.) 109;
\at Ex parte Payne (1879), 11 Ch. D. 539; Re Jukes, [1902] 2 K.
e B. 58, 71 LJ. (K.B.) 710; Young v. Flecher (1865), 3 H. &
he . 732, 34 LJ. (Ex.) 154, 13 W.R. 722; Re Slobodinsky,
he [1903] 2 K.B. 517, 72 L.J. (K.B.) 883, 52 W.R. 156). It can-
he not be successfully contended that there is a valid lien here
because it is supported by a judgment— (the judgment of
he course is invalid also in my opinion, as previously expressed
en upon the ground of fraud and eollusion), T would refer to what
s, Eldon, L.C., said in Colelough v. Bolger (1816), 4 Dow. App.
('as, 54, at p. 64, 3 ER. 54:—"“The sales ought not to be held
le d valid though they have the colour of the protection of a decree
d- of a Court of Equity.”
g That judgment was a collusive one—and there is really no
nt difference between consenting and facilitating judgment—the
5, facts amply support. The following language of Sir Richard
18 Couch, who delivered the judgment of their Lordships of the
1 Privy Couneil in Edison General Electric Co. v. West & Van-
m

il
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couver Tramway Co., [1897] A.C. 193, at p. 198, is much in
point in the present case:—

““Tt is plain from the evidence that there was an tl;.'l(‘elll(‘llt
between the tramway eompany and the bank the effect of which
was that the bank should have a judgment, and that their
Judgment should have priority to the appellants’ judgment, the
abjeet being, as Mr. Ward said, that the bank should be in a
position to proteet the company, if possible, so as to earry it
on. The case comes within the provision in the section, It
has been argued for the respondents that the confession must
be fraudulently given. The section does not use that word;
but the giving a judgment by confession by a person in insol-
vent circumstances voluntarily or by ecollusion with a ereditor
with intent to defeat or delay his ereditors, or to give a pre-
ference to one of them over the others, is treated by the statute
as a fraudulent act. Their Lordships approve of the decision
of the Court of Appeal for Ontario in Martin v. McAlpine, 8
A.R. (Ont.) 675. Their Lordships are of opinion that the statute
makes the bank’s judgment null and void as against the eredi-
tors of the tramway company. They will, therefore, humbly
advise Her Majesty to reverse the decree and order of the Su-
preme Court on the trial and on the appeal, and to declare
the judgment of the bank against the tramway company to he
null and void, and to order the executions issued thereon and
the certificates thereof registered as a charge against the lands
of the company to be set aside and cancelled, with costs of the
suit, ineluding costs of the appeal to the Supreme Court, but
with liberty for the appellants to apply to the Supreme Court
for any consequential relief for the purpose of enforeing their
judgment. The respondents, the Bank of British Columbia,
must pay the costs of this appeal.”

There was here the apparent intent in placing the lien and
obtaining judgment of defeating the appellant in this appeal of
the rightful fruits of a judgment to be recovered following the
then pending action of the appellant, (Penany v. Fulljames
(1920), 50 D.L.R. 553, 30 Man. L.R. 386), and the fraudulent
intent of the directors will through them, be attributed to the
company, and further it was the respondent Galbraith’s inten-
tion to get a benefit for himself.

I cannot aceede to the contention made at this Bar that the
attacked judgment is a judgment in rem and must conclude all
the world and absolutely establishes the lien, in my opinion,
the present case is not within the principle as stated in Smith’s
Leading Cases, (1915) 12th ed. vol. 2, at p. 779:—
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““The universal effeet of a judgment in rem depends it is
submitted on this prineiple, viz.: that it is a solemn declaration
proceeding from an aceredited quarter concerning the stafus
of the thing adjudicated upon; which very declaration opcrates
accordingly upon the status of the thing adjudicated upon and
ipso facto renders it such as it is thereby declared to be.”

The judgment in rem is always ‘‘as to the status of the res.
what res have we here?! at most all that we have is a lien
followed by a judgment, it is not complicated by —a situation
of a sale of timber held to be the subject of a woodman'’s lien—
and some innocent purchaser on the seene—as to what would
happen in such a case, I express no opinion, (sce Minna Craig
Steamship Co. v, Chartered Mercantile Bank of India, London
and China, [1897] 1 Q.B.D. 460, 66 L.J. (Q.B.) 339, 45 W.R.
338).

That the aetion is well founded and the judgment challenged
and its validity disproved—is dealt with by Lord Brougham
in Earl of Bandon v. Becher (1835), 3 CL. & Fin. Reports 479,
at p. 510, 6 E.R. 1517:—“Where you appear as an actor,
objeet to a deeree made in another Court, upon which deeree
your adversary relies; and you may, either as actor or defender,
objeet to the validity of that decree, provided it was pronoune-
ed through fraud, eontrivance or covin of any deseription, or

not in a real suit or if pronounced in a real and substantial
suit, between parties who were really not in contest with each
other.”’

In the present ecase, the action is properly brought to set
aside the challenged judgment, and the evidence well entitles
it to be declared that the judgment of the respondent Gal-
braith against the company, is null and void as against the
ereditors of the company being obtained by collusion with the
company with intent to defeat and delay its ereditors and to
give a preference to one of them over the others, thereby doing
that which is treated by the statute law as a frandulent act,
The executions issued and any certificate of judgment or lien
should also be set aside and cancelled and all necessary con
sequential relief. Tt follows, that in my opinion, the appeal
should be allowed.

Appeal allowed.

KERRIGAN v. HARRISON,
Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and
Mignault, JJ. October 11, 1921,
Hicnways (§VC—264)—S8aLe oF rLaxp—C NT TO KEEP ROAD IN
REPAIR—ROAD CEASING T0O EXIST HY REASON OF ENCROACHMENT OF
WATERS OF GREAT LAKE—ENFORCEABILITY OF COVENANT.

VE
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Where the nature of the contract and the value of the lots sold
preclude the possibility that it could have been within the con-
templation of the parties that the vendor should expend large
sums of money to protect the base of a road which the vendor
agreed to keep in repair, and such road ceases to exist by reason
of the encroachment of the waters of one of the Great Lakes, the
covenant to maintain and repair such road is unenforceable,

Arrean from the deeision of the Appellate Division of the
Supreme Court of Ontario (1920), 54 D.L.R. 258, 47 O.L.R.
548, reversing the judgment at the trial (1919), 46 O.L.R. 227
in favour of the plaintiff (appellant). Affirmed.

A deed from the respondent to one Graham, of land border-
ing on Lake Erie contained the following clause:—

““Provided and it is further agreed by and between the party
of the first part, her heirs and assigns, and the party of the
second part, his heirs and assigns that the party of the second
part shall have a right of way to his said lands over a certain
road shewn upon said plan as Harrison Place, running north-
easterly and south-westerly as shewn upon the said plan and
the party of the first part agrees to maintain the said road and
bridges thereon in as good condition as the same are now, and
the party of the second part, his heirs and assigns, agree with
the party of the first part, her heirs and assigns, to close the
gates across the said roadway whenever he or they may have
oceasion to use said gates.”’

Said Graham conveyed to appellant the property, consisting
of two lots, deseribed in said deed except half of one lot.

The lake took by erosion all the road called Harrison Place
and respondent laid out a new road in its place. Appellant,
however, claimed that she was obliged to maintain the former
road as it existed when the deed was given to Graham and
brought an aetion to compel her to do so. The trial Judge gave
Jjudgment in her favour directing the respondent to restore the
road to its original eondition or to furnish a road and bridges in
all respects as suitable. The Appellate Division reversed his
Judgment holding that by the erosion the title to the road had
reverted to the Crown and performance of the covenant would
be illegal.

Laflewr, X.C., and Braden, for appellant,
H. J. Scott, K.C'., and McEvoy for respondent.

iDINGTON, J.:—The covenant upon which the appellant sued
herein, given by respondent in a deed by which she granted
to one Graham two town lots of land of which he afterwards
assigned the smaller one to appellant, does not seem to me to
be clearly one that runs with the land. Tt was a covenant to




65 D.L.R.] DomiNion Law ReporTs.

maintain a road and bridges thereon (by which access could be
had to the land so granted) in as good condition as same were
at the time of the grant.

The proviso eontaining said covenant began by stating that
it was agreed by and between the grantor, her heirs and assigns,
and the grantee, his heirs and assigns, that the grantee should
have a right of way over a certain road shewn on a plan, and
ended by a covenant of the grantee binding him, his heirs and
assigns to close the gates across said roadway.

From this it clearly was a private right of way and was of
some considerable length and seems to have served a number
of places before reaching the point of approach to the land
conveyed. .

Even if the covenant would run with the land so conveyed,
I doubt, if, having regard to the surrounding circumstances
as well as the language used, it could be held to do so in a
sense that any assignee, as appellant is, of a small part only
of the land granted should enjoy the benefit of same.

The law is to be found in Spencer’s case, 5 Co, 16, and the
notes thereto in vol. 1 of Smith’s Leading Cases (12th ed.)
p. 62.

The grantor can hardly have contemplated keeping up such
a road for a eolony and forever.

Then the road at the point in question seems rather remote
from the land in question and it may only be one of the many
eollateral things that have been held not to be of the nature
of that which must be the foundation for a covenant running
with the land.

The points of objection resting upon the right of appellant
to sue were taken here for the first time. And in deference
to the argument so presented as well as euriosity I have con-
sidered the cases cited and much in Spencer’s case, 5 Co. 16,
and notes there cited above, without coming to any other defi-
nite conclusion than that, if there had been any doubt in my
mind as to part of the ground upon which the judgment
appealed from is rested in the Court below, T should have de-
sired a re-argument of this phase of the case. The suggestion
I make, as to the appellant not being the assignee of the whole,
is my own and if resorted to needs an argument devoted
thereto.

1 have considered very fully the grounds taken in the argu-
ment in the Court below, and have come to the conelusion
that the reasons assigned by the Chief Justice of the Exchequer
Division presiding in the second Appellate Division of the
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Supreme Court of Ontario are, in the main, correct but that
it is not necessary to go quite so far as to hold that the mere
periodical covering of an eroded part by a few inches of lake
water, inevitably leads to a reversion of that part of the land
in question to the Crown.

But assuredly herein, if the pretensions set up by the appell-
ant are correet, much more than operating on a small part to
counteract that which seems inevitable would have to be done
by the respondent, or should have been done by her, to protect,
by works such as witnesses speak of, the base of the road in
question. That would involve what is contemplated by the
reasons of the Chief Justice which would be applicable in the
sense of interfering with navigation or the right of the Domin-
ion to assert dominion over the space involved.

I do not think we need go further than the observance of the
rule as to what could be held to have been possibly within the
contemplation of the parties as I suggested during the argument
herein.

I find justifieation therefor in the judgment of Lord Kenyon,
C.J., in the case, cited by counsel for respondent, of The Com-
pany of Proprietors of the Brecknock and Abergaveny Canal
Navigation v. Pritchard et al (1796), 6 Term. Rep. 750, where
in a somewhat similar eovenant to that in question herein was
involved.

In disposing of it he said at p. 752:—‘‘This sort of loss
must have been in the contemplation of all the parties in this
case; the bridge was to be built in such a manner as to resist
any body of water.”

Such was the nature of the contract there in question.

Such is not the nature of the contract here in question.

The pretension that such a contraet as involved herein (mere-
ly in respect of and for the sale of two village lots worth
together $1,200), necessarily involves the possibilities of ex-
pending a fortune for discharging the obligation, is, to my
mind, quite unthinkable.

If any one has pretended to say that such was involved in
fact 1 beg leave to doubt, his recollection and would feel in-
clined to doubt that the statement had ever reached the mind
of respondent.

Let us apply our common sense to such pretensions and there
is an end of such stories.

In my view, it never was within the oontemplatum of either
of the parties that in the event of that happening, which has
happened, the respondent was bound by such a covenant as
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this to restore the road in question. If such a case had been
presented to either as within the possibilities contemplated we
never would have been troubled with this covenant or this case.

I rely, of course, on the cases cited and other reasons based
thereon in said judgment of the Chief Justice, to which I have
not specifically referred.

The appeal should be dismissed with costs,

Duyr, J.:—The proviso in the grant from the defendent to
Graham upon which the deecision of this appeal turns is in
these words:— (See statement)

The right of way reserved is, therefore, a right of way on
a defined road and it is that defined road which the defendant
covenanted to maintain. The Appellate Division was, 1 think,
entirely right in holding that the covenant did not contem-
plate the case of the destruetion of the substratum of the road
by the inroads of the lake. The case is within the broad prin-
('1p||' upon whieh the rule in Taylor v. Caldwell (1863), 3 B, &

826, 122 E.R. 309, rests, if not embraced within the terms of
lln- rule itself. The parties clearly contracted on the footing
that the site of the road should continue to exist. 1 say they
clearly did so beeause, having regard to all the circumstances,
one cannot suppose that reasonable persons, having clearly in
view the contingency which happened, would on the one hand
have exaeted or on the other hand agreed to enter into an
unqualified covenant to protect the site of the road from the
invasion of the lake.

The appeal should be dismissed with costs,

AxGuiN, J.:—Two questions arise in this case—one as to
the construetion of the grant by the defendant to the plaintiff's
assignor of a right of way over a certain road shewn
as Harrison Place and her covenant to maintain the said |um|
and bridges thereon in as good a condition as the same are now,
and the other as to the plaintiff’s right to elaim the benefit of
this covenant. In the view I take of the first question it will
be unnecessary to deal with the second.

The trial Judge, (Faleonbridge, C.J. ) held the plaintiff en-
titled to recover and ordered the defendant to furnish, construet
and maintain over her lands a road and bridges as suitable,
sufficient and convenient for the plaintiff as the road known
as Harrison Place was at the date of the defendant’s convey-
ance to the plaintiff’s assignor. Damages were also awarded
for breach of the covenant, (1919), 46 O.L.R. 22

The Appellate Divisional Court reversed this thl;:m( nt, hold-
ing that the erosion of the site of Harrison Place by encroach-
ment of the waters of Lake Erie had relieved the defendant
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from all liability under her covenant, (1920), 54 D.L.R. 258,
47 O.L.R. 548, The fact of the erosion is common ground.

With very great respeet, I fail to find anything in the agree-
ment for the right of way or in the covenant to maintain it
which would entitle the plaintiff or her assignor, were he suing,
to such a substituted right of way as the judgment of the
lamented Chief Justice of the King’s Bench awarded. The
grant is of a right of way over Harrison Place; the covenant
is to maintain said road and bridges thereon.

Harrison Place having ceased to exist without any default
of the defendant, 1 agree in the view of the Judges of the

. Appellate Divisional Court that her obligation under the

covenant sued upon thereupon lapsed. I eannot usefully add
anything to the reasons for this eonclusion stated by the Chief
Justice of the Exchequer Division.

The question is purely one of construction of the terms of
the covenant, which must, of course, be read in the light of the
cireumstances under which it was made. But I do not find
either in the language of agreement and covenant per se or in
the eircumstances under which they were entered into, as dis-
closed by the evidence, anything that warrant imposing upon
the defendant an obligation—almost certainly impossible of
performance—to protect the road in question against invasion
by the waters of Lake Erie. That cannot reasonably be sup-
posed to have been within the contemplation of the parties.

The case in my opinion falls within the prineiple of the line
of authorities of which Taylor v. Caldwell, 3 B, & 8. 826, 122
E.R. 309, is the best known and Tamplin Steamship Co. v.
Anglo-Mexican Petroleum Products Co., [1916] 2 A.C. 397,
85 L.J. (K.B.) 1389, is a modern instance, rather than within
that of Paradine v. Jane (1682), Aleyn 27, 82 E.R. 897, and
Atkinson v. Ritehie (1809), 10 East 530, 103 E.R. 877, relied
on by the late Chief Justice of the King’s Bench. The law
seems to be well stated in paras. 717 and 718 of vol. 13 of Cor-
pus Juris, which the Chief Justice cited but thought not applic-
able. The case at Bar I think falls within the exeeption noted
in para. 713 rather than under the general rule stated in the
passage from para. 711 quoted by the Chief Justice. The lan-
guage of Hannen, J. in Baily v. De Crespigny (1868), LR, 4
Q.B. 180, at p. 185, 38 L.J. (Q.B.) 98, 17 W.R. 494, appears
to be in point.

Bropevr, J.:—The obligation ineurred by the respondent
under her contract with the appellant’s auteurs was to main-
tain a certain road therein deseribed. This road having been
destroyed by the act of God, her obligation is at an end.
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The parties contracted on the basis of the continued existence
of the road, its subsequent perishing excuses the performance
(Corpus Juris, vol. 13, p. 642, see. 717). There is an implied
condition that the impossibility of performing the obligation puts
an end to the obligation of keeping the road in repair. The
word ‘‘maintain’’ could not cover the obligation of re-establish-
ing the road if it were washed away by the action of the waves.
It means to keep in repair the road in question. It eould not be
construed in the cireumstances as an obligation of reconstruct-
ing works which by their high cost could never have been eon-
templated by the parties.

This contract should be read as eontaining an implied eondi-
tion that the respondent should be excused if the breach became
impossible from the perishing of the thing without default of
the contractor. Taylor v. Caldwell, 3 B.&S. 826, 122 E.R.
309; Appleby v. Myers (1867), L.R. 2 C.P. 651, 36 L.J. (C.P.)
331.

No reasonable suggestion can be offered that the destruetion
of the road was due to the negligence or the fault of Harrison.

The appeal fails and should be dismissed with costs.

MigNavLr, J.—1 eoncur with my brother Anglin.

Appeal dismissed.
TWIGG v. GREENIZEN,
Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur
and Mignault, JJ. Mavch 20, 1922,

CoNTRACTS (§VC—402)—SALE OF LAND—SECRET PROFIT ON SALE—RES-
CISSRION ON ACCOUNT OF FRAUD—PROPERTY SUB-DIVIDED AND SUB-
STANTIAL INTEREST GIVEN TO GOVERNMENT—MORTGAGE FOR PUR-
CHASE PRICE — FORECLOSURE — RIGHTS AND LIABILITIES OF
PARTIES,

In an action for foreclosure of a mortgage given for the balance
of the purchase price of land, purchased by a syndicate and after-
wards turned over to a joint stock company which subsequently
divided the lands into townsite blocks, the Court held that the
collusion of the plaintiff with one of the members of the syndicate
whereby such member was enabled to obtain a secret profit of $25
per acre was sufficient ground on which to grant rescission of
the contract, and the fact that the vendor had parted with the
land and the vendee had changed its character by sub-dividing it
into town lots, and as a consequence had given the Government of
British Columbia an interest in it did not preclude a judgment
for conditional rescission. The burden of procuring cancellation
of the plan of sub-division and reconveyance of the lots transferred
to the provincial government should rest on the defendants, the
plaintiff being required to deposit with the Registrar of the
Supreme Court his consent as mortgagee to such cancellation and
reconveyance duly verified.

[Greenizen v. Twigg (1921), 62 D.L.R. 572, reversed.]

ArpEAL from a judgment of the British Columbia Court of
Appeal, ordering foreclosure of a mortgage, and directing that

Can,

8.C.

101



———

e

- —e

Twica
V.
GREENIZEN,

Davies, C.J,

DominioN Liaw Reporrs, [65 D.L.R,

certain moneys obtained fraudulently should be set off against
the mortgage moneys. Reversed, rescission of the sale of the
land for which the mortgage was given ordered for fraud.

Eugene Lafleur, K.C., and G. Barclay, for appellants,

Davies, C.J.:—At the close of the argument in this appeal
I was of the opinion that the appeal should be dismissed and
the judgment of the Appeal Court of British Columbia af
firmed for the reasons stated by Maedonald, C.J.

After, however, reading carefully the evidence and the fae-
tums and after consultation with my colleagues, 1 came to the
conclusion that reseission and reconveyance of the lands in
question might possibly be had and, therefore, the appeal
should be allowed and the judgment of the trial Judge restored
with modifications. If rescission and reconveyance take place,
then appellant should have costs in this Court and the Court
of Appeal. But, in the event of rescission and reconveyance
being found impossible, the judgment of the Court of Appeal
should stand and the defendants should pay plaintiffs’ costs
of appeal to this Court.

My brother Anglin has stated fully the reasons for our judg-
ment, in which reasons I concur.

Ininaron, J. (dissenting) :—This appeal arvises out of a sale
of lot 833 group 1 Cariboo Distriet, B, (., containing 590 acres,
by the respondent Greenizen, a barrister at law practising at
Petrolea, Ontario, pursnant to an option given by him to a firm
of surveyors doing business under the name of Gore & Me-
Gregor in Vietoria, B. C.; and the mortgage and guarantee of
payment thereof given to secure balance of the price and sued
upon herein.

The negotiations were all earried on by correspondence until
the completion of the transaction in Petrolea, when one Down,
the secretary of said firm, was sent with definite instruetions
to complete the transaction on the basis of a price of $75 an
acre payable in terms somewhat different from those respondent
had specified.

That led to some further correspondence for the respondent
realized that the extended term for payment needed security
for the payment of the mortgage proposed to be given by ap-
pellant who was an entire stranger to him.

The result was a deed to appellant which is not produeed and
a mortgage back to respondent for three-fourths of the pur-
chase money to be guaranteed by the members of the syndi-
cate represented as the purchasers of shares in the venture.

In the correspondence, beginning in July, 1912, which led
up to this deal in October or November following, there had
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been many and varying suggestions made on the part of Me-
Gregor of the firm of Gore & MeGregor, or the firm, to the
respondent, or by him to either of them, which were not acted
upon until that which formed the actual basis of what is now
in question.

It was made quite clear at the outset that the respondent
would not venture upon or join in the scheme of a town site
subdivision, but was willing to sell at $50 an acre, plus $10 an
acre, to MeGrogor as his commission.

That very common-place mode of dealing may have suggested
the alternatives that ensued, but it was not acted upon. What
seems to have been acted upon was an option claimed in the

following terms
“Gore & MeGregor
Land Surveyors and Civil Engineers
Vietoria, B.C. Sept. 16, 1912,
I. Greenizen, Esq.,
Petrolea, Can.

Dear Sir:—Your letters of the 7Tth and 9th inst. received
with many thanks, and in reply beg to state that I am now
working on the proposition and unless I receive a wire to the
contrary am taking a 30-day option on section 833 from to-
day’s date at the price of $60 per acre, less $10 commission to
me, which I would be much obliged if you would confirm as

soon as convenient,
Thanking you for past favours, I remain,
(Signed) J. Herrick MeGregor, per E. J. Down.”’
That seems from the Gore & MeGregor headline to have been
written on the firm’s oflice paper and to have been evoked by
the immediately preceding correspondence which had taken
place and seems to have been assented to, but the formation
of a syndicate to earry it out was entirely in origin and erea-
tion the econception of the firm and Twigg.

That is followed by the following telegram announcing the
formation of a syndicate and terms it demanded :—

“Vietoria, B.C., Oct, 3rd, 1912,
Mr., I. Greenizen, Petrolea, Ont.

Syndicate formed ready to take your section at price ar-
ranged one quarter cash terms must be extended and certainty
of station to be assured wire approval immediately and we
will visit you and arrange details unless yon are coming this
way.

Gore & MeGregor.”’

And in turn by the two following night lettergrams:—
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‘“‘Petrolea, Ont., Oct. 3rd, 1912,
Gore & MeGregor, Chancery Chambers, Vietoria, B.C.

Telegram of yesterday received. Sent you on 30th ult. letter
from railway company and blue print shewing railway siding
and proposed station site. I will either carry through arrange-
ment with railway company for you or you ean do so your-
selves, Impossible for me to go west. I can meet you here
at any time within ten days. Do not understand what you
mean about extending terms,

1. Greenizen."’
““Petrolea, Ont., Oct. Hth
Gore & MeGregor, Chancery Chambers, Vietoria.

Cannot accept new terms proposed unless I have deferred
payments secured or thoroughly responsible party on agreement
prefer to carry out agreement according to my terms first pro-
posed. 1. Greenizen."’

There would seem to have been some difficulty in getting some
of the members of the syndicate so formed to stay with it and
possibly all the more so when required to sign the guarantee
insisted upon by respondent.

The foregoing is all there is, however, as any basis for the
charge of collusive fraud by the respondent and MeGregor as
pleaded by each of the appellants herein in the respective 12th
and 13th paragraphs of each defence in question herein.

The said 12th paragraph is as follows:—

““12, The said J. H. MeGregor, to the knowledge of the
plaintiff, did not disclose to the other members of the partner-
ship his relations with the plaintiff nor the fact that the plain-
tiff was willing to sell the said lot for $50 an acre.”’

The 13th paragraph is as follows:—

““13. The said J. II. MeGregor, in fraudulent eollusion with
the plaintiff, verbally pretended to the other members of the
said partnership that the plaintiff would not sell the said lot
to the partnership for less than the sum of $75 an acre, amount-
ing in all to the sum of $44,250, whereas, in truth and in faet,
the said J. H. MeGregor had verbally agreed with the plain-
tiff at the same time that if the said J. H. MeGregor could in-
duce the other members of the partnership to assent to the
purchase of the said lot from the plaintiff at the price of $75
an aere, or $44,250 in all, then the said J. H. MeGregor was to
receive the sum of $25 an acre, or $14,750 being one-third of
the said price, as his reward for his share in the fraud.”

Though I have read the entire evidence in the case I have
been unable to find any such evidence of fraud so pleaded as

e
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to found in law a judgment of rescission of the eontract, and
hence cannot agree either with the trial Judge's judgment or
the judgments of the Chief Justice and Galliher, J.A., in the
Court of Appeal, (1921) 62 D.L.R. 572.

Assuming for argument’s sake despite my said conclusion,
just expressed, before dealing, as I will, at length with such
and other aspeets of the case, I may say I agree with the un-
animous opinion of e Judges of the Court of Appeal that
under the circumstances which have developed it is absolutely
impossible in my view of the law, to grant rescission of the
contraet.,

The land in question when agreed to be sold was part of the
wilderness.

It was made a part of the terms of the contract that the
respondent should sell to the Grand Trunk Pacific Railway Co.
50 acres, or more, thereof, and that was carried out. How ecan
that be restored?

The remainder of the property was subdivided in such small
lots as to entitle the Government of British Columbia under
one of its statutes to receive a conveyance (which was carried
out by appellant Twigg and his company) of one-fourth of
said lots. How can that be restored?

The pretence that the plan can be cancelled and all inei-
dental thereto obliterated seems to me an idle faney.

It is not pretended that there is any statutory enactment
enabling the Government to forego its rights to the land it has
so acquired in the public interest and obliterate all means of
access to the Grand Trunk Pacific Railway Co's station, for
example, or in many other obvious ways interfere with many
possible rights aequired by the public. Eight years or more
have elapsed since that situation was created by appellant
Twigg and his associates.

Again this land was conveyed by appellant Twigg to an in-
corporated company of which he was the promoter.

There has arisen as the result of dealings consequent there-
under a variety of situations which render it impossible for
the Court properly to attempt to deal therewith for the mere
purposes of reseission.

There are people who are entitled to be shareholders therein
not yet before the Court. And from the appellant Twigg’s
evidence alone, there is a situation for which he seems largely
responsible that in the absence of said company and others from
this record would alone render it improper to grant the res-
cission he prays for.
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Some of the guarantcrs, like sensible men, have settled with
respondent and are all the complications involved in all that
to be re-litigated and the results to be tried out again? They
cannot be resolved herein on this record. They are not parties
to this record. Reseission has been refused in numerous cases
of actual fraud for far less grounds than appear in the fore-
going or indeed any one of the foregoing grounds that stand
as a barrier,

I need not review the cases which are to be found in such
text books as Fry on Specific Performance or Kerr on Fraud
and Mistake,

I need say no more than that the appellants have not, nor
has either one of them, been able to cite a case presenting any-
thing like such features as this one, wherein rescission has been
granted.

The rule that unless the parties can be restored to their or-
iginal position has only been departed from in regard to in-
cidental changes for which due compensation can be made as
in the case of Lindsay Petroleum Co. v. Hurd (1874), LLR. 5
P.C. 221, cited by the appellant wherein the merely sinking of
a well and use of some of the oil got thereby was to be com-
pensated for.

That is typical of all the cases 1 think in which such relief
is given. That, by the way, was a case of actual fraud, for one
of the parties owning gave a conditional promise to sell all the
land for $13,750, when in faet the price was $10,000. And this
was done for the purpose of shewing it to any person liable
to be caught thereby and it was shewn so effectively as to in-
duce the purchasers to act thereon. The other owner in that
case gave a letter of recommendation to be shewn such people
and concealing the fact of his ownership of a part of that sold.

In the case of Wilde v. Gibson (1848), 1 H.L.C. 605, at pp.
632-3, 9 E.R. 897, Lord Campbell expressed the law relative to
right of rescission, as follows:—

““In the Court below the distinetion between a bill for carry-
ing into execution an executory contract, and a bill to set aside
a conveyance that has been exrecuted, has not been very distinet-
ly borne in mind.

With regard to the first: If there be, in any way whatever,
misrepresentation or concealment, which is material to the pur-
chaser, a court of equity will not compel him to eomplete the
purchase; but where the conveyance has been executed, 1 ap-
prehend, my Lords, that a court of equity will set aside the
conveyance only on the ground of actual fraud. And there
would be no safety for the transactions of mankind, if, upon
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the diseovery being made at any distance of time of a material
fact not disclosed to the purchaser, of which the vendor had
merely constructive not ice, a conveyance which had been execut-
ed could be set aside.”’

This case in hand is more like unto the case of Kelly v. En-
derton (1912), 5 D.L.R. 613, 22 Man. L.R. 277, affirmed in the
Privy Couneil, 9 D.L.R. 472, [1913] A.C. 191.

The option feature there in question is also as set forth
above, a prominent feature of this case.

The only difference in that regard is that there the sale was
effected at the price named, whereas here the party or parties
holding the option saw fit to raise the price but there is not a
tittle of evidence to shew any collusion of the respondent with
the optionee or optionees in that regard unless and until the
closing of the transaction, with which I will presently deal.

There are many surmises possible as to how and why this
came about, amongst which are the faets that the firm of Gore
& MeGregor, as such, at a stage testified to by Templeton, a
Junior member of the firm, later on than the giving of the op-
tion, that the firm eould not agree to act on the option but
left it to MeGregor if he saw fit to earry on and aet thereon.

He then seems to have turned to the appellant Twigg who
seems to be chief promoter of this litigation and he never took
the slightest precaution to ask and find out for himself whether
or not a less price than he swears to was presented to him,

Indeed, I doubt if he ever presented such a question to Me
Gregor, and he certainly did not to the respondent.

MeGregor fell as a soldier in the late war having enlisted at
the outset and got killed in 1915,

I should, require muech more evidence than appellant Twigg
gives on this point of MeGregor’s representations of the actual
facts, especially when the dead man whose honour is aspersed
cannot give his version.

He speaks in very general terms and seems to rely more on
the fact that no other terms were named than those presented
by MeGregor.

If MeGregor was possessed of an option and saw fit to pre-
sent the proposition as one of his own, as quite probably he
did, upon which he rested the consideration as that which he
was entertaining and offering, he was quite within his rights
unless and until he said or in some way indicated that the con-
sideration he was asking was the lowest price he had been of-
fered or eould acquire the property at.

We have nothing accurately sworn to on these lines. Nor
have we anything to prove that either McGregor or his firm
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ever pretended to act otherwise than would be perfeetly proper
S.C. for a man possessed of an option as was held in Kelly v. En-

Sosats derton, cited above.

Twiee If we turn for the present from Twigg to the evidence of
Gm:r.‘.;"m:x. others, we find that Head, Holland and Landry, all strangers

. to respondent, who each became a member of the syndicate
and was examined as a witness, took no proper care to know
anything of the property, the price or the value thereof, and
cannot complain herein, at this late date, if regard is to be
had to the law as laid down, for example, in the case of Rolfe
v. Gregory (1865), 4 DeG. J. & 8. 567 at p. 579, 46 E.R. 1042,
by Lord Westbury in the passage quoted in appellants’ fae-
tum, where he limits the right to complain by the express con-
dition that it must be in ignorance of the fraud ‘‘without any
fault of his own.”’

Two of these men are not complaining for they settled with
respondent. Landry, however, is complaining and his evidence
discloses that he never was approached by MeGregor but only
took a gambling chance as it were when his own brother, a
member of the firm of Gore & MeGregor, brought the matter
under his notice.

In short Twigg, who is the man making all this trouble and
was the man who ought to have known from the very begin-
ning, or on several other occasions, what he now complains of.

He began eommunications with respondent before the syndi-
cate was completed.

Down, the secretary of Gore & MeGregor, was sent to Petro-
lea to close the sale with respondent. Then, for the first time,
respondent became aware of the basis in way of price under
which the syndicate was being formed, and that MeGregor way
put down as having the right to claim one-third thereof.
| Inasmuch as under the original option given, $10 an acre
| was to be allowed the Gore & MeGregor firm, and the chief in-
| ducement to that firm was to gain money by the surveying to
be done, there was nothing to surprise anyone in the new terms
if their services and expenses ‘were to be given without any
further charges.

These items clearly would reach the sum of at least $12-
000, and if they had to wait for years as they might have
done, the margin does not seem so gross, especially when Me-
Gregor was taking half of the whole and running the risks
implied therein, as to cause a Petrolea lawyer engaged in wild
land speculations in British Columbia, to conclude from that
price basis alone that a fraud was being perpetrated on anyone.

However he took the double precaution of directing his own
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Petrolea bankers to inform the bankers in Victoria in sending
them the title deeds and deed he gave, how the money realised
by the draft for the cash payment of $11,062.50 was to be dis-
posed of, as follows:—

““ Accompanying these papers is my draft upon Mr. Twigg
for $11,062.50. Upon payment of this draft, the execntion by
Mr. Twigg of the mortgage enclosed in proper form so that
it ean be registered, and the execution of the guarantee enclos-
ed by the parties thereto, you will kindly deliver up to Mr.
Pwigg all the enclosed papers except the mortgage and the
guarantee which are to be returned to me.

Out of the moneys received from my draft upon Mr, Twigg
$1,475 is to be paid to Messrs. Gore & MeGregor, of Vietoria,
$2,212,50 is to be paid to Mr. R. Irving, Slocan Star Mines,
Bower Building, Vancouver, and the balance $7,375 is to be
transmitted to me here free of exchange,”” and by directing
Down to write on same day also the following letter:—

“‘I. Greenizen, Petrolea, Canada, Nov. 6th, 1912,
J. Taylor, Esq., Manager Royal Bank of Canada, Vietoria, B.C.

Dear Mr. Taylor :—Referring to my conversation with you
prior to my going East, I beg to inform you that Mr. Green-
izen here with whom 1 have been doing business will be send-
ing to your bank at Vietoria papers and documents relating to
the purchase of some lands in Cariboo Distriet by a Victoria
Syndicate for whom I. D. Twigg, Barrister, of Sayward Block,
is aeting.

Mr. Greenizen is sending instructions with the papers and
draft regarding the proportionate amounts which Messrs, Gore
& MeGregor, Mr. R. Irving, of the Slocan Star Mines, Bower
Building, Vancouver, and himself, are to receive. The amounts
are as follows: Mr. Greenizen $7,375, R. Irving, $2,212.50, and
Messrs., Gore & MeGregor, $1,475.

The wmount that Mr. Greenizen will receive back is therefore
$7,375. The $1,475 due to my firm you can place to their
credit, and you will kindly place Mr. Irving’s share according
to his own request which he will inform you.

Thanking you in anticipation of your attention to this, and
hoping to see you soon in Vietoria, I beg to remain,

Ernest J. Down.’

And writing Twigg, the appellant, next day the following:

‘“Petrolia, Ont., Nov. Tth, 1912.
H. Despard Twigg, Esq., Vietoria, B. C.
Re Lot 833, Group 1, Cariboo.
Dear Sir:—Out of the moneys payable to me under your
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mortgage to me bearing date November 1st, 1912, there is pay-

able to Messrs. Gore & MeGregor, of Vietoria, Six thousand six

hundred and thirty-seven and 50/100 dollars ($6,637.50). This
amount you are hereby authorised to pay to them, together
 with the interest thereon as provided in my mortgage, as fol-

lows: One-half out of the moneys payable November 1st, 1913,

and the balance out of the moneys payable November 1st, 1914,

Provided that if the mortgage is paid in full before its due

date, this full amount is to be paid to Messrs. Gore & MeGregor

at that time.
I. Greenizen.”

And on same date he wrote a letter to Gore & MeGregor in
almost identical terms with the last to Twigg—to which I shall
presently refer further for it came to Twigg’s actual notice in
May, 1914,

None of these letters were marked private,

It would be simply impossible for anyone of intelligence
to misunderstand this distribution of the money price in ques-
tion, after reading them, or any of them.

I wounld infer that those written the bankers were intended
to be shewn Twigg along with the title deeds and other papers
if he so desired and if he failed to do so that was fault on his
part.

Unfortunately he was not asked as to them, or evidence ad-
duced from the Victoria banker as to what transpired.

All T am concerned with, however, is as to the bearing of
such letters, and the writing thereof, by respondent or by his
directions, upon the charge of fraud made herein against the
respondent.

I submit it is impossible to suppose that the man who made
thus elear and open the fact of the division of the price of $75
an acre, could ever have supposed he was committing such a
fraud as charged, or ever have imagined that there was any-
thing to conceal.

The misfortune happened, however, that the letter to Twigg
was entrusted to Down to deliver to him, and, for some reason
or other, he failed to deliver it.

Though a witness he was not asked why.

The transaction was not closed for 3 months after the writ-
ing and transmission of these letters,

It turned out that of the alleged members of the buying syn-
licate two withdrew and others had to be substituted which
took time.

Meantime the syndicate, asked, in absolute terms, respondent
to arrange with the Grand Trunk Pacific Railway Co. the con-
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veyance to it of what land it wonld acquire if fixing a station
on said land; and it was ultimately agreed that despite the
terms previously mentioned by the railway company the price
per acre named in the arrangement with the syndicate was to
apply to the entire arrangement with them, though for their
benefit the 50 acres asked by the railway company to secure a
station was to be eonveyed to it.

A copy of the agreement by respondent with said eompany,
dated December 11, 1912, was sent appellant Twigg by respond-
ent on that date,

It appears from the correspondence about that time that the
cash payment, though alleged by Twigg to be ready, was not
paid into the bank and respondent’s complaint of this led to
an agreement between respondent and appellant Twigg, dated
February 3, 1913, of which the essential parts are the follow-
ing:—

“Whereas the said Twigg, representing himself and others,
in or about the month of November last, purchased from the
said Greenizen lot number eight hundred and thirty-three
(833), group 1, in the Distriet of Cariboo, British Columbia,
save and exeept certain portions of said lot eonveyed to the

Grank Trunk Pacific Railway Co, for railway purposes,

And whereas there was an agreement by the said Greenizen
to procure from the said railway ecompany the execution of an
agreement, a copy of which is hereto annexed.

And whereas the said agreement has been approved and ae-
cepted by the railway company and is awaiting the signatures
of the proper officers of the said company.

And whereas the said Twigg has paid into the Royal Bank
in the City of Vancouver, seven thousand three hundred and

seventy-five dollars ($7,375.), the initial payment on aecount
of the said land; and it was agreed that the said money should
remain in said bank until the delivery of the agreement above
referred to properly exeeuted by the said company.

And whereas the said Greenizen has applied for the release
of said money, and the said Twigg has consented thereto on
the terms hereinafter set out.

Now therefore the said Greenizen agrees that if the said sum
of %7375, together with any accumulated interest thereon, if
paid to him, that he will, in the event of the said railway com-
pany failing to execute said agreement, refund the said money,
together with interest allowed by banks on savings deposits;
and to secure the refund of said moneys the said Greenizen
charges the said lands therewith and also charges therewith that
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certain mortgage made and exeented by the said eompany upon
the said lands to secure the payment of the purchase moneys.”’

That agreement was delivered to Twigg to induce him to re-
lease the cash payment of $11,062.50 that had been deposited
by him on getting the deeds, but held up by the bank on his
orders pending conelusion of matters with the railway com-
pany. And in the event of that falling through, it was intend-
ed, as the correspondence shews, that he, Greenizen, should re-
fund what was paid him. Of course Greenizen properly inter-
preted that correspondence not as covering anything but what
was paid him personally as his share but not to include what
Gore & MeGregor should get out of the deposit. He assumed
that in light of the previous eorrespondence Twigg, and those
he represented, fully understood the matter as he did.

How any lawyer could pretent that this express limitation of
Greenizen’s liability to refund in such events as contemplated,
only the exaect two-thirds of the entire deposit to be released
on faith thereof, and yet not inquire why such limitdtion made,
or get satisfaction relative to the balance and as to who was to
repay him, Twigg, a trustee, such balance, passes my compre-
hension,

I cannot accept such pretences as he puts forward in way of
explanation or excuse for so acting, and yet pretend that he
had no notice of or reason to believe that Gore & MeGregor had
an interest in the other third of the sum he was releasing.

I fear his memory has failed him or to serve him over such
a term of years,

It was his manifest duty to those he had induced to give him
that money to have got proper explanations for their protec-
tion, or better still, security for its return.

The banker he was directing to release the money, eould and
no doubt would have explained to him if asked who was get-
ting the balance.

I do not think an appellant in possession of such notice is
entitled to come into Court and elaim rescission of such an
agreement as in question on the grounds put forth or any other
relief as against respondent after thus being put upon enquiry
and failing to pursue the inquiry.

It refutes every possible ground for him pretending fraud
on the part of respondent Greenizen who certainly would never
have tendered any such document to Twigg, the lawyer and
trustee for others, if he, Greenizen, had in the slightest degree
given any ground for suspecting his integrity in any aspect of
the transaction in question.

)
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And the story of what happened in May, 1914, is, when ap-
pellant Twigg's econduet in relation thereto is considered, even
stronger, though after the transaction was fully executed.

It is this, that Greenizen was then pressing for payment of
the mortgage given by Mr. Twigg, and now in question and
amongst other members of the syndicate whom Twigg called
upon MeGregor for his contribution, and was met by the letter
of Gore & MeGregor, as follows :—

“Vietoria, B. C., May 21st, 1914,
H. D. Twigg, Esq., Vietoria, B, C.
Nechaco Estate

Dear Sir:—We enclose herewith our cheque for $600, on ae-
count of eall on the above syndicate.

In accordance with an order on you for the payment of
some $6,637.50 signed by Mr, Greenizen, dated Nov. 7, 1913, we
wish to apportion $2,000 of the present call of $4,000 against
same, which we are sure will be satisfactory to Mr. Greenizen,

The amount of the enclosed cheque you will, therefore, return
to us when you have collected the other monies as this is an
advanee out of the $2,000 we are desirous of retaining, which
as you know is the total amount due by our sydicate members.

Gore & MeGregor, Ltd., per Ernest J. Down.”’

That order so referred to is as follows:—

““Petrolea, Ont., Nov. Tth, 1912,
Messrs, Gore & MeGregor, Vietoria, B, C.
Re Lot 833, Group 1, Cariboo.

Dear Si Out of the moneys payable to me under mort-
gage bearing date November 1, 1912, from H. Despard Twigg,
I agree to pay you the sum of four thousand, four hundred and
twenty-five dollars ($4,425), together with interest at 614% as
follows: one half of said sum on November 1, 1913, and the
balance on November 1, 1914, Provided that if the mortgage
is paid in full before its due date this full amount, together
with interest down to that time, will be paid you in full. This
agreement, of course, is conditional upon my receiving payment
of the mortgage as it is only out of the moneys paid under the
mortgage that you are to reccive the above mentioned amount.

I Greenizen."

It is the counterpart of the letter written Twigg in faet in
1912, quoted above, and dated Nov. 7, 1912 (though in error
referred to as of that date in 1913).

Twigg was thus presented with the exact facts expressed to
him in letter of same date quoted above.

8—65 n.LR.
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He pretends that the letter given Down to hand him (and
which he pretends was never delivered) aroused his suspicions
when shewn to him 2 months before the trial but he does not
seem to have been so excited by the perusal of substantially the
same information thus ecommunicated in May, 1914, for he ac-
quiesced in its suggestions.

Let anyone compare the contents of these two letters, the
one to him above quoted and that just now quoted to Gore &
MeGregor, and it will puzzle him so doing, to reconcile Twigg’s
attitude to the one seen in 1914 with that pretended in 1920, on
seeing the other.

The vision he had in 1914 of large profits had 614 years later
faded and been replaced by the sight of a loss, but that hardly
Jjustifies his changing his attitude.

In truth I have no doubt Gore & MeGregor, or the latter,
satisfied him fully as to the nature of the transaction else he
never would have formally acted upon the suggestions made in
this letter.

In conclusion, all the foregoing circumstances with which
I have dealt so fully, convince me not only that appellant
Twigg has no right to rescission but also that he never had, as
against respondent, any right to complain or be relieved of any
part of his obligation under the mortgage sued upon.

Much of what I have written is also an answer to the appeal
of Landry.

The pretence that there is evidence of deceit upon which
an action might lie against respondent, seems quite unfounded
50 long as the law stands as laid down in Peek v. Derry (1887),
37 Ch. D. 541, 57 L.J. (Ch.) 347, 36 W.R. 899.

The same might be said, I think, of McGregor for aught that
appears in the evidence, but the widow, as administratrix of his
estate appeals, claiming the same thing as Twigg. How she,
as such, can so claim to succeed in her appeal based thereon,
I cannot see.

The respondent, however, has cross-appealed solely for the
purpose of obtaining relief from any claim that may be made
by the firm of Gore & MecGregor, or the corporate company of
that name, or possibly the administratrix of the MeGregor es-
tate.

The respondent by the judgment appealed from got thereby
the balance of the mortgage when reduced to the basis of $50
an acre, being all he ever claimed, yet if the firm of Gore &
MeGregor have, in faet, a claim well-founded to the balance
of the third of the price, by reason of the option given being

:
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in fact theirs, notwithstanding what Templeton said in evidence
as to their giving it to MeGregor, the respondent is entitled to
be protected.

The correspondence is in conflict with Templeton’s evidence
for it was carried on in the name of the firm, for the greater
part, the exceptions thereto probably being a short way of do-
ing it.

The undertaking letter above quoted seems to recognize the

firm as the proper party. But, possibly, the whole has passed
to the corporate firm,
Veither being before us on this record we can only give re-
lief by way of restoring the mortgage to the original effect
thereof, which is in law the logical result of my findings of
faet.

That, however, is not, I gather from the correspondence that
took place in 1916, exactly what the firm desired.

[t would be better if the parties concerned in this aspeet
of the case should get together and limit the restoration to
such sum beyond the $50 an acre basis as they agree upon.

I think the several appeals by Twigg, Landry and Mrs. Me
Gregor should be dismissed with costs and the eross-appeal be
allowed with costs on the terms and in the way I have indicated
above.

Dury, J.:—There are circumstances diselosed by the evidence
which combine to ereate an intractible doubt in my mind wheth-
er if I had tried the action I should, upon the questions of faet
involved have reached the coneclusions upon which the judg-
ments below proceeded. It is quite impossible to say, however,
that there is not a substantial body of faets which can be ar-
rayed in support of those conclusions; and such being the case
and there being nothing to indicate any departure from prin-
ciple in the inferences drawn or in the application of the law
to the faets we could not, without disregard of the settled rules
upon which this Court proceeds in such cases decline to govern
ourselves by those conclusions.

In effect, it has been held by the Courts below that the ap-
pellant assisted a gentleman who was forming a syndicate to
purchase certain lands from the appellants in misleading his
co-adventurers as to the price he was paying for the lands.
There ean be no manner of doubt that the persons misled were
entitled, had they discovered the breach of duty by their co-
adventurer immediately after the conclusion of the sale, to de-
mand a judicial nullification of the transaction ineluding, of
course, the return of the moneys paid. But the lands have
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since been dealt with and the question arises whether the re-
storation of the status quo is reasonably practicable. In the cir-
cumstances, | think the respondents should have an opportunity
to procure the cancellation of the townsite plan, the transfer
of the interest vested in the government and the transfer of the
land from the townsite company ; and if that be done I can see
no reason for doubting that a rescission of the sale followed
by a return of the property to the appellant (with such com-
pensation if any as may be just in view of changes in the title
or the physical condition of the property) is a remedy ‘‘prac-
tically just’ within the meaning of that phrase as used by
Lord Blackburn in Evlanger’s case (1878), 3 App. Cas. 1218,
and in Lindsay Petroleum Co, v. Hurd, supra.

In the former case at pp. 1278 and 1279 that Judge said :—

“It is, T think, clear on principles of general justice that
as a condition to a rescission there must be a restitutio in in-
tegrum. The parties must be put in statu quo . . . . 1
think the practice has always been for a court of equity to give
this relief whenever by the exercise of its powers it can do
what is practieally just though it cannot restore the parties pre-
cisely to the state they were before the contraet.”’

And again in the second of the above mentioned cases it was
laid down by the Judicial Committee at p. 240 who say that
from the nature of the inquiry it must always be a question of
more or less depending on the degree of change
which has oceurred whether the balance of justice or injustice
is in favour of granting the remedy or withholding it.

In the Lindsay Petrolewm C'o’s case, there being some doubt
as to the power of the appellants to make restitution the order
made by the Judicial Committee was a conditional one, that
is to say rescission and repayment were to go into effect upon
restitution being made; if restitution should prove feasible to
the satisfaction of the Ontario Court of Chancery; in that case
the defendants were to repay to the plaintiffs the moneys sued
for but otherwise the plaintiff’s bill was to be dismissed with
costs,

This precedent points the way to praetieal justice in the ap-
peal before us. If restitution is not practicable then the appeal
should be dismissed with costs; for in that case the appellant
is accountable for the moneys which actually or constructively
passed through his hands over and above the sum of $50 an
acre which must be taken to have been the value of the proper-
ty. If restitution proves to be practicable the appeal should
be allowed with costs,

3
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AxGLIN, J.:—The principal issues in this ease are questions
of fact. Upon them we are confronted with eoncurrent findings
by an experienced trial Judge and the majority of the Court
of Appeal. Tt is the rule of this Court to reverse such findings
only if they are demonstrably erroncous. The nature of the
questions presented in this case rendered them eminently pro-
per for determination by a tribunal having the advantage of
seeing the parties and hearing them give their evidence. In-
terference with the findings is eorrespondingly difficult.

The prineipal questions raised by the eross-appeal are, first,
whether the respondent, Greenizen, was eognizant of the see
recy of the $25 an acre profit to be made by MeGregor, one of
the syndicate to which he sold, so that his (Greenizen's) failure
to ensure that the other purchasers should be apprised of it
rendered him legally culpable as particeps in the fraud alleged
to have been perpetrated on them by their co-adverturer; and,
second, whether, upon all the facts in evidence knowledge of
the alleged secret profit should be imputed to the appellant
Twigg, followed by acquieseence by him in the terms of sale.
A third question arises as to the appropriate remedy in the ev-
ent of the plaintiff’s complicity in the fraud being held to Lave
been established : this forms the subject of the main appeal,
by which the defendants seek the restoration of the judgment
for reseission pronounced by the trial Judge.

Although the $25 an acre was nominally made payable to
the firm of Gore and MeGregor, there is abundant evidence to
sustain the finding that MeGregor personally was the benefie
iary of it.

There is, no doubt, not a little in the record to support the
respondent’s contention that to a man of ordinary intelligence
cirecumstances which came to Twigg’s attention would have con-
veyed knowledge of the profit to be made by MeGregor and
that, although he (Greenizen) knew of MeGregor’s seeret profit
and had not expressly communicated that faet to the other pur-
chasers, he had taken steps which he had reason to believe
would have brought it to their knowledge.

But the trial Judge, with all these facts before him, found
that ‘‘there was actual fraud'’—that ‘*he (Greenizen) had been
guilty of what the Courts hold to be fraudulent concealment ™ —
that ‘‘he did not inform them (MeGregor’s co-purchasers) of
the fact that he was arranging to give MeGregor his rake-off,”’
The Judge also found that MeGregor’s relation to Greenizen
was that of an agent—that Greenizen was the vendor to the
syndicate and not MeGregor; and he accepted Twigg’s denial
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of any knowledge of MeGregor's interest of the $25 an acre
in the purchase price to be paid Greenizen. The majority of
the appeilate Judges affirmed these findings, the Chief Justice
(with whom Galliher, J. eoncurred) saying at p. 573:—

““The priee at which the land was sold was intentionally mis-
stated by the plaintiff to be $75 an acre whereas the amount
actually to be received by the plaintiff was $50 an acre .
I agree . . . that the plaintiff’s conduet in this respect
was wrongful and would found an action . . . for damages
for deceit.”’

And again: ‘*The mortgagee, Greenizen, and one of the pur-
chasers for whom this mortgage was taken, have been found
guilty of fraud. They procured the sale and mortgage by
fraud.”

Without expressing any opinion as to what views I should
have taken on these issues, if dealing with the evidence in a
Court of first instance, I am not so elearly convineed that the
conclusions reached are unjustified, that T would feel warranted
in disturbing them here. The eross-appeal, therefore, fails and
must be dismissed with costs.

There remains the question raised by the main appeal —to
what remedy are the defendants entitled on their counter-
claim? The trial Judge thought them entitled to resecission
conditionally upon their being able to reconvey the lands as
they stood before the sale to the syndicate (except the portion
given to the Grand Trunk Pacific Railway Co.) and that in de-
fault of such re-conveyance their eounterclaim should be ais-
missed. But he put upon the plaintiff the burden of procuring
cancellation of the plan of subdivision of the lands and re-con-
veyance by the provineial government of the lots which were
transferred to it (as prescribed by a provincial statute) upon
such subdivision being registered and approved. The Judge
treated the deposit with the Registrar of the Court of a deed
of re-conveyance in the lands as subdivided and now held by
Nechaco River Estates Ltd. and of all such consents as might
be required from the defendants, or from persons claiming
through or under them, to enable the plaintiff to procure can-
cellation of the subdivision plan as equivalent to an effective re-
conveyance; and he directed that upon such documents being
so lodged with the Registrar the defendants, Twigg and Lan-
dry, should have judgment for repayment by the plaintiff to
them of all amounts paid by them respectively to him on ae-
count of purchase money with interest thereon and the costs of
the counterelaim, leaving the plaintiff to procure cancellation of
the plan of subdivision and re-conveyance from the provineial
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government of the lots transferred to it. The plaintiff’s action
on his mortgage and collateral bond was dismissed with costs.

The Court of Appeal thought it clear that restitution of the
land was impracticable and that rescission, therefore, could not
be had. But the majority of the Court was of the opinion that
the defendants were entitled to recover damages for deceit,
which they assessed at $25 an acre, or $14,750. The third mem-
ber of the Court, while of the opinion that fraud had not heen
established and that no ground existed for awarding damages
for deceit, nevertheless thought the respondents entitled to a
reduetion of the principal sum upon the plaintiff’s mortgage
by the amount which MeGregor was to be paid, viz. $25 an
acre, or $14,750. The plaintiff, accordingly, was given judg-
ment for the price of the lands sold to the syndicate at $75
an aere with interest thereon at 614%, the rate fixed by his
mortgage, less all moneys and the value of all considerations
received by him on account of the sale, with interest thereon at
the same rate, and $25 an acre allowed as damages and interest
thereon likewise at 6159 computed from the date of the sale.

Assuming rescission to be impracticable, I should not be dis-
posed to differ from the view taken by the Court of Appeal
that, fraud being established, damages for deceit, though not
claimed, should be allowed as an alternative remedy. Neither
would I quarrel with the assessment of such damages at the
$25 an acre secret profit which MeGregor was to have received
The basis of this assessment may not be scientifically accurate,
but it probably represents at least approximately the loss to the
syndicate direetly attributable to the fraud to which the plain-
tiff was found to have been a party.

I am, with great respect, however, of the opinion that the
Judgment for eonditional rescission was right and that it should
be restored with the modification that the burden of procur-
ing cancellation of the plan of subdivision and re-conveyance
of the lots transferred to the provineial government should rest
on the defendants and not on the plaintiff, the plaintiff, how-
ever, being required to deposit with the Registrar of the Su-
preme Court of British Columbia his consent as mortgagee to
such cancellation and re-conveyance duly verified. 1 see no
veason for a departure in this respect from the form of the judg.
ment given by the Privy Council in Lindsay Petroleum Co. v.
Hurd (1874), L.R. 5 P.C. 221. The relief given by the Court
of Appeal should be added as an alternative remedy.

Since the enactment of the British Columbia Land Aect
Amendment Aet of 1921 (2nd sess.) ch. 24 it is by no means
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clear that the defendants cannot make adequate restitution of
the property purchased by them from the plaintiff. The por-
tion of the lands conveyed to the Grand Trunk Pacific R. Co.
need not be eonsidered. The arrangement for the conveyance of
these lands to the railway company was made by the plaintiff
himself and when he made the sale to the defendants it was un-
derstood to be subjeet to the carrying out of that arrangement.
Pursuant thereto and with the concurrence of the plaintiff a
transfer was subsequently made to the Grand Trunk Pacific R.
Co. of the land which it had been agreed should be conveyed
to it. Inability to reconvey this land to the plaintiff, therefore,
does not stand in the way of the defendants making such resti
tution as would entitle them to rescission,

It may be that the plaintiff would be willing, or possibly
would prefer, to have his land back in its present condition,
i.e. subdivided, with certain portions of the land appropriated
for streets and the preseribed number of lots vested in the gov-
ernment, 1If so, he should be allowed the option of taking it
in that form. 1 would allow him 30 days within which to file
an election with the Registrar of the Supreme Court of British
Columbia to take back the land in its present condition should
he so desire. If he makes such election or if he fails to deposit
with the Registrar of the Supreme Court of British Columbia
the consent directed in the next succeeding paragraph hereof,
there should be judgment for rescission upon the defendants’
depositing with the Registrar within 2 months a re-conveyance
to the plaintiff from the Nechaco River Estates of the lands as
they now stand vested in that company together with such con-
sents or other documents as may in the opinion of the Registrar
be sufficient to revest such lands in the plaintiff. Thereupon,
the defendants, Twigg and Landry, should have judgment for
repayment by the plaintiff to them respectively of all moneys
received by him from each of them together with interest there-
on, as was directed in the judgment of the trial Judge.

Should the plaintiff not so elect to take a re-conveyance of the
lands as subdivided, he should file with the Registrar of the Su-
preme Court of British Columbia within 30 days hi§ consent as
mortgagee (duly verified) to the cancellation of the plan of
subdivision and re-conveyance by the provineial government of
the lots, transferred to it to the Nechaco Estates; and within 1
month thereafter, or within such further reasonable time as the
Registrar may allow, the defendants should procure such can-
cellation and re-conveyance and should also deliver to the Re-
gistrar such assurances as he may deem sufficient for the re-
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conveyance to and revesting in the plaintiff of the lands sold by Can.
him to the syndieate of which the appellants, Twigg and Lan-
dry, were members, except so much thereof as has been trans-

ferred to the Grand Trunk Pacific R. Co. Upon such assur- Twicu
ances last mentioned being so deposited with the Registrar of v.

GurerNizi

the Supreme Court of British Columbia the defendants, Twigg i
and Landry, should have judgment against the plaintiff for the Brodeur, J
repayment to them respectively of all sums of moneys paid to

him by them on account of the purchase of the lands together

with interest thereon, as was directed in the judgment of the

trial Judge.

Should the defendants for any reason, other than failure on
the part of the plaintiff to furnish his consent for that purpose
as mortgagee, be unable to procure cancellation of the sub-
division plan and re-conveyance of the lots vested in the pro
vineial government and to give such assurances as in the opin-
ion of the Registrar of the Supreme Court of British Columbia
will suffice to revest in the plaintiff the lands sold by him to
the syndicate (except those transferred as aforesaid to the
Grand Trunk Pacifie R. Co.), judgment should be entered in
the terms already directed by the Court of Appeal of British
Columbia.

If rescission and re-conveyance should take place under the
terms of the present judgment the defendants should have
their costs of their appeal to this Court and in the Court of
Appeal from the plaintiff: should such rescission and recon-
veyance prove to be impracticable without any default of the
plaintiff, the appeal of the defendants should be dismissed with
COSLS,

BropEUR, J.:—This is an appeal concerning the rescission of

a sale of land on the ground of fraud. The appellants claim
there was collusion between the vendor and one of the purchas-
ers MeGregor, by which the latter was to receive a part of the
purchase price. Of course, this distribution of the purchase
price was concealed from the other purchasers who were indue-
ed by their associate McGregor to form part of the syndicate
that was aequiring this land. Some efforts were made how-
ever by Greenizen to establish that the purchasers knew that
MecGregor was to receive a commission from the vendor Green-
izen. A letter of November 7, 1912, and some other pieces of
% evidence on which he relies to maintain his contention do not,
i in my opinion, prove that this interest of MeGregor in the
purchase price was known to his eo-purchasers when the deeds

were signed. Besides, the concurrent findings of the Courts be-
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low satisfy me that the other purchasers were not aware that
their associate MeGregor was to have a share in the purchase
price.

The prineiple of law and equity is that a partner shall take
no profit for himself out of his partners. This principle is an
exceedingly just one caleulated to secure the observance of good
faith between partners.

In this case, we have a vendor who agrees with one of the
members of the syndicate purchasing his property to give him a
share of the purchase price. It was his duty to inform the
other members of the syndicate of the seeret commission which
he was to hand over to this co-purchaser; and if he failed to
disclose that fact he was liable to see his sale set aside, as we
have decided in the case of Hitchcock v. Sykes (1914), 23 D.L.
R. 518, 49 Can. S.C.R. 403.

The trial Judge came to a right eonclusion in rescinding the
sale. The Court of Appeal found also that there was fraud but
that the reseission could not be pronounced in view of the fact
that the land had been subdivided into town lots and that the
Provinee, under the provisions of sec. 63 of the Land Aet, R.S.
B.C. 1911, ch. 129 was entitled to one-fourth of these subdivided
lots.

The objection was taken into econsideration by the trial Judge
and he ordered that the reseission should take place subject to
the right of the vendor to a reconveyance of the lands in ques-
tion. I cannot agree with this objection of the Court of Appeal.

The appeal should be allowed with costs of this Court and
of the Court below. The eross-appeal should be dismissed with
Ccosts,

I concur with my brother Anglin as to the manner in which
our deeision should be carried out.

MigNavrr, J.:—1 coneur with Anglin, J.

Appeal allowed and eross-appeal dismissed.

REX v. RICHARDSON AND MORASH.

Nova Bcotia Supreme Court, Harris, CJ., Russell, Chisholm, Mellish,
and Rogers, JJ. February 11, 1922,

BURGLARY—INDICTMENT—COUNT CHARGING BREAKING AND  ENTERING
DWELLING HOUSE BY NIGHT AND STEALING THEREIN—FAILURE TO
PROVE BREAKING AT NIGHT—FAILURE TO AMEND INDICTMENT—
Cr. Cone secs. 467, 458, 380,

A conviction for breaking and entering a dwelling house hy
night and stealing therein will be quashed on appeal if there is
no evidence that the breaking and entering took place at night.

[See Annotation at end of this case on Indictments for Burglary
and Theft.]

:
]
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('ase reserved by Russell, J., as to whether the case against
the prisoners should have been withdrawn from the jury and a
verdiet of ‘‘not guilty’” directed.

Aceused were tried before Russell, J., with a petit jury at the
October Term of the Court at Halifax upon an indietment
charging that they did ‘‘Unlawfully break into and enter in the
night time the dwelling house of one William Thompson and
did commit an indictable offence therein, to wit: did unlawful-
ly steal twenty five packages of cigarettes, cigars, tobacco, can-
dies and other goods of the value of twenty five dollars or
thereabouts the property of the said William Thompson.”

At the conclusion of the case for the Crown counsel for the
accused applied to the Court to instruet the jury to return a
verdiet of ‘‘not guilty’’ on the ground that the indictment did
not establish the offence charged.

The learned judge over-ruled the objection and the jury re-
turned a verdiet of guilty.

The following questions were reserved for the consideration
of the court:—

““1. Should I have given effect to the objection of the counsel
for the accused and have withdrawn the case from the jury or
directed a verdiet of ‘not guilty?’

‘2. Could the jury properly return a verdiet of ‘Guilty’
upon the indietment as framed and the evidence given in sup-
port of it?”’

J. B. Kenny, K.C. for the prisoners.

A. Cluney, K.C. Crown Prosecutor, for the prosecution.

Roaers, J.:—The accused have been found guilty by a jury
upon an indietment charging the breaking and entering a dwell-
ing house in the night time and eommitting therein the indiet-
able offence of stealing property of the value of twenty five
dollars. The draughtsman of the indietment has apparently
undertaken to frame the charge by combining together parts
of three sections of the Code,—sec. 457 (a) which provides for
the offence of breaking and entering a dwelling house by night
with intent to commit any indictable offence therein; sec. 458
which provides for the offence of breaking and entering a dwell-
ing house by day and committing an indictable offence therein;
and sec. 380, providing for the offence of stealing in any dwell-
ing Louse property to the value of twenty five dollars or more.
1t is quite obvious that there should have been three separate
counts, and if there had been the evidence might have supported
a convietion on a count framed under section 458,

As the case stands it may well be questioned whether any
offence at all has been charged, but if any it is as argued for
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which may be life imprisonment.

There is, however, no evidence that the breaking and entering
took place by night, and on this simple ground, and answering
the first question submitted by the reserved case. I think a
verdiet of ‘‘not guilty’’ should have been directed.

Had there been a demurrer to the indietment or a motion to
quash it, the trial judge could have, under section 898, ordered
an amendment, or upon the trial when it appeared that there
was a variance between the evidence given and the charge, he
could have, under section 889, upon motion so amended the
charge (and without prejudice to the aceused) as to make it
conformable with the proof. The Court has power, I take it,
under section 1018 to direct a new trial, but in view of the eir-
cumstances I would in this case decline so to direet.

The convietion should be quashed and the accused discharged.

Harris, C.J.: T agree.

RusseLn, J.:— I agree.

Cmisnoum J.:— 1 agree.

MevusH, J.:—1 agree in the conclusions reached by my
brother Rogers.

With some doubt I think the indictment sufficient. But 1
think there was no evidence to support it.

Consequently the first question should be answered in the
affirmative and the second in the negative. The conviction
shouid be quashed and the aceused discharged.

I offer no opinion as to the propriety of an amendment in
such a case to meet the evidence. The Crown, apparently, did
not ask for it.

Conviction quashed and accused discharged.
ANNOTATION.
INDICTMENTS FOR BURGLARY AND THEFT

It is common and better practice to allege in one count both
the burglary and the larceny. 1 Hale P.C. 560; Speer’s Case 17
Gratt, (Va.) 572,

The reason for framing an indietment for burglary in a dual
form where the theft is accomplished, is that the definition of
burglary is breaking and entering with intent to commit an
offence and the actual commission is such strong evidence of the
intent that the law has adopted it and admits it to be equiv-
alent to a charge of intent in the indictment. REast’s P.C. 520
(n). The charge of the intent is supported by proof of the
completed larceny. State v. McClung (1891) 13 8.E. Rep. 654,
(W. Va.), 14 Cr. Law. Mag. 84.
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The safer course in drawing an indietment for burglary and ANNoTATION

theft is to expressly charge the intent to steal along with the
breaking and entering at night and to add that the accused did
then and there steal in the dwelling house (specifying the
property stolen).

The intent must be proved as laid. Where the prisoner was
indicted for burglary and stealing goods, and it appeared that
there was no goods stolen, but only an intent to steal, it was
held by Holt, C.J., that this ought to have been so laid, and he
directed an aequittal. R. v. Vandercomb, 2 East, P.C, 514.

It seems sufficient in all cases where a felony has been actually
committed, to allege the commission without any intent: 1 Hale,
P. C. 560; 2 East, P. C. 514; and in such case no evidence, ex-
eept that of the committing of the offence, will be required to
show the intention. It is a general rule, that a man who com-
mits one sort of felony in attempting to commit another, cannot
excuse himself on the ground that he did not intend the com-
mission of that particular offence. 2 East, P. (. 514, 515;
Commonwealth v. Chilson, 2 Cush. 15.

The intentions of the parties will be gathered from all the
cireumstances of the case. Three persons attacked a house. They
broke a window in front and at the back. They put a erowbar
and knife through a window, but the owner resisting them, they
went away. Being indicted for burglary, with intent to commit
a larceny, it was contended that there was no evidence of the
intent ; but Park, J., said, that it was for the jury to say whether
the prisoner went with the intent alleged or not; that persons
do not in general go to houses to commit trespasses in the middle
of the night; that it was a matter of observation that they had
the opportunity, but did not commit the larceny, and he left it
to the jury to say whether, from all the circumstances, they
could infer that or any other intent. Anon. 1 Lewin, C. C. 37.

If the prosecutor fail in his attempt to prove the breaking and
entry of the dwelling-house, but the indictment charges the
prisoner with a larceny committed there, he may be convicted
of the larceny. R.v. Withal, 2 East P.C. 517; R. v. Hungerford,
2 East P.C. 518..

There may be cases in which, upon a joint lareeny by several,
the offence of one might be aggravated by burglary in him alone,
because he might have broken the house in the night, in the ab-
sence and without the knowledge of the others, in order to come
afterwards and effect the larceny, and the others might have
joined in the larceny, without knowing of the previous breaking.
R. v. Butterworth, Russ & Ry. 520.
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Although a prisoner may be convicted of the larceny only, yet
if the larceny was committed on a previous day, and not on the
day of the supposed burglary, he cannot be convieted of such
larceny. This point having been reserved for the opinion of the
judges, they said: ‘‘The indictment charges the prisoner with
burglariously breaking and entering the house and stealing the
goods, and most unquestionably that charge may be modified
by showing that they stole the goods without breaking open the
house ; but the charge now proposed to be introduced goes to
conneet the prisoners with an antecedent felony, committed
before three o’clock, at which time, it is clear, they had not
entered the house. Having tried, without effect, to conviet them
of breaking and entering the house, and stealing the goods, you
must admit that they neither broke nor stole the goods on the
day mentioned in the indietment; but to introduce the proposed
charge, it is said that they stole the goods on a former day, and
that their being found in the house is evidence of it. But this
is surely a distinet transaction, and it might as well be proposed
to prove any felony which these prisoners committed in this
house seven years ago, as the present.”’. .R. v. Vandercomb, 2
Leach, 708,

If the entry be made with the intention of committing merely
a tort not constituting an indictable offence, there is no burglary
even if an indictable offence be in fact committed after the
accused has entered the house. R. v. Rodley [1913] 3 K.B. 468:
R. v. Karasch [1915] 2 K.B. 749. Under the English Larceny
Act 1916, see. 25 the breaking and entering must have been with
intent to commit a ‘‘felony’’ in the house and not a mere mis-
demeanor. 1 Odgers’ Common Law of England 2nd. ed. p. 394.

It is always a question for the jury whether the accused
entered with the necessary intent. They may infer an inten-
tion to commit an indictable offence from the fact that the pris-
oner after entering did commit one. Cf. 1 Odgers’ Com. Law
2nd ed. p. 394.

The fact that the entry was made in the night may be shown
by cireumstantial evidence like other facts. At whatever time
in the worning the loss was diseovered (of an article proved to
have been in the house on the previous evening) the jury might
well weigh the probability whether the article would have been
taken from the house in the day time in connection with the
other evidence The State v. Bancroft (1839) 10 N. Hamp. 105.
Upon a single count alleging both burglary and larceny there
may be a conviction of either but not of both. State v. McClung
(1891) 13 S.E. Rep. 654 (W. Va.); 14 Cr. Law Mag. 84 : 1 Hale
P.C. 559; Wharton's Cr. Pldg. sec. 244. If there be a general
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verdiet of guilty on a count charging both burglary and larceny Axsorarion

it is deemed a convietion of burglary only, and the sentence is
for burglary mnot for both or for larceny. 1 Hale P.C. 559;
Commonwealth v. Hope, 22 Pick. (Mass.) 1; Speir’s Case, 17
Gratt. (Va.) 570; Breese v. State, 12 Ohio St. 146; Kite v.
Commonwealth, 11 Metealf (Mass. It has been said that
the larceny is merged in the convietion for burglary where both
are charged in the one count. Kite v. Commonwealth supra.

The count of an indictment must contain a statement that the
accused has committed some indictable offence therein
“specified.”” Cr. Code sec. 852. Such statement may be in
popular language without technical averments or allegations
of matter not essential to be proved, Cr. Code sec. 852 (2). It
may be in the words of the enactment deseribing or deelaring
the offence or in any words sufficient to give the accused notice
of the offence with which he is charged. Cr. Code see. 852 (3).
That is the nature of the crime need only be deseribed in the
words of the statute creating it. R. v. Trainor, 27 Can. Cr. Cas.
232, 10 Alta L.R. 164; R. v. Goodfellow, 10 Can. Cr. Cas. 424,
11 O.L.R. 359; R. v. Stroulger, 17 Q.B.D. 327: Smitn v. Mood),
[1903] 1 K.B. 56, 72 L.J. K.B. 43.. The indictment must con-
tain a certain deseription of the erime charged and a statement
of the facts by which it is constituted, so as to identfy the ac
cusation lest the grand jury should find a bill for one offence
and the defendant be put upon his trial in chief for another,
without any authority. 1 Chitty’s Crim. Law 2nd. ed. 169; R. v.
Bainbridge (1918) 42 O.L.R. 203, 30 Can. Cr. Cas. 214, 42
D.L.R. 493.

A count is not to be deemed objectionable or insufficient for
the reason only that it does not name or deseribe with the pre-
cision any person, place or thing. Cr. Code sec. 855,

The court may, however, order particulars to be furnished
by the prosecutor, if satisfied that it is necessary for a fair trial.
Cr. Code. sec. 859.

Under the heading of ‘‘Burglary and Housebreaking'’ the
offence of burglary is deelared by the Criminal Code. Can. 1906,
ch. 146 as follows:

Every one is guilty of an indictable offence and liable to
imprisonment for life who,—

(a) breaks and enters a dwelling house by night with intent
to commit any indictable offence therein; or,

(b) breaks out of any dwelling-house by night, either after
committing an indictable offence therein, or after having enter-
ed such dwelling-house, either by day or by night, with intent
to commit an indictable offence therein. Cr. Code see. 457.
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Every one convicted of an offence under this section whe
when arrested, or when he committed such offence, had upon his
person any offensive weapon, shall, in addition to the imprison.
ment above preseribed, be liable to be whipped. Cr. Code see.
457 (2).

An indietment for burglary should state that the offence was
committed in the night.

The original meaning and derivation of the term ‘burglary’
are somewhat obscure, It has been supposed to be a translation
of the Old English term ‘‘burgh-brice’’. 2 Encyel. Laws of
England p. 475.

The time at which the attack or breaking took place does not
appear to have been originally an essential element of the
offence, although noeturnal entry must have been regarded as
a cirenmstance of aggravation. But by the seventeenth century
the definition of burglary was restricted to cases of ‘‘breaking
and entering in the night into the mansion-house of another
with intent to commit felony whether the felonious intent is or
is not executed.”” 3 Co. Inst. 63; 1 Hale P.C. 548; Hawkins,
bk. 1, ch. 38 sees 1, 17; 2 Eneyel. Laws of England, p. 476.
The more modern definitions substitute the word ‘dwelling-
house’ for ‘mansion-house.” 2 Eneyel. Laws of England p. 476.

Housebreaking under the pro »nt English law differs from
burglary in two important par « ulars:—

(1) Tt ean be committed at any hour of the day or night;

(2) Tt can be committed in any building, whether a dwelling
house or not, so long as it is a solid structure, not merely a tent
or movable earavan. 1 Odgers’ Common Law of England
(1920) 2nd. ed. 396.

The offence of housebreaking declared by Cr. Code secs. 458
and 459 is limited to (a) breaking and entering by day and
committing indictably offence therein; (b) breaking out by day
after committing indietable offence; (¢) breaking and entering
by day with intent. Cf. 7 and 8 Geo. TV Tmp. ch. 29; 24 and 25
Tmp. ch.96.

LANGLOIS v. LEMIRE; Re GARDNER.
Quebee Superior Court in Bankruptey, Panneton, J. March 16, 1922.

BANKRUPTCY  (§IT1-—28)—AUTHORISED ASSIGNMENT—APPOINTMENT OF
TRUSTEE—CONFIRMATION OF APPOINTMENT—REMOVAL OF.

When the proof shews that everything that has occurred from
the date of an authorised assignment to the meeting of creditors
has been done with the consent of the creditors and the authorised
trustee has been confirmed in his appointment at such meeting,
there is no ground for dismissing him.

[See Annotations, 53 D.L.R. 135, 59 D.L.R. 1.]

s
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Perrmion for removal of an authorised trustee,

PanneroN, J.:—The petitioner asks that the trustee, Joseph
Lemire, be dismissed as such and replaced by Alexander
Burnett, for the following reasons:—That from August 10,
1921, the date of the assignment, until the beginning of Jan-
nary, 1922, the said Lemire did nothing in his quality as trus
tee to liquidate the estate of the authorised assignor. That the
trustee allowed the authorised assignor to continue to adminis-
ter its affairs to the prejudice of the ereditors; that no state-
ment of the assignor’s affairs was produced in Court notwith-
standing the fact that the trustee was several times called upon
to do so.

To this petition the said trustee pleads that he never neglected
to do his duty as trustee or to act in the interest of the ereditors,
and that he acted in accordance with their wishes and with
their co-operation,

That notwithstanding what took place at the ereditors’ meet-
ing of January 11, the said Lemire was confirmed in his appoint-
ment as trustee; that he could not obtain a statement or prepare
it himself because he was not in possession of the necessary
books; but with a view to obtaining information, he procured
leave, at the ereditors’ meeting of February 2, 1922, to examine
F. A. Langlois, J. V. Rogers, and the petitioner and some other
shareholders of lhl' company and that if he did not produce a
statement of the debtor’s affairs as required by the Bankruptey
Aet, it was due to the fact that the petitioner and other in-
terested persons who were in charge of the affairs of the said
assignor did not provide him with the books and the information
necessary to prepare it,

There was a partial inseription in law to this contestation
which defence in law is dismissed without costs.

The proof shews that everything that oceurred from the date
of the assignment to the meeting of ereditors of January 11 was
done with the consent of the ereditors, and, the said Lemire
having been appointed trustee at the said meeting, there is no
ground for dismissing him,

The proof also shews that nothing oceurred after said
meeting to justify the conclusions of the petition.

The Court dismisses said petition with costs.

Petition dismissed.

9—65 p.L.R.
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Sask. Re TURNER.
K.B. Saskatchewan King's Bench, MacDonald, J. April 11, 1922,
BaxgrUrrey (§IV—40)—CROP PAYMENT LEASE—ONE HALF CROP RESERVED %

AS RENT—ASSIGNMENT OF LES
RIGHTS OF LANDLORD,
Where a tenant under a crop payment lease whereby the llord f
is to receive as rent one half of the crop grown on the land, de-
livers part of such crop in the name of the lessor, as part of his
share, and then delivers a further amount of the crop to the
elevator to be shipped in his own name, and subsequently makes
an authorised assignment under the Bankruptey Act, the landlord
is a secured creditor, his security being the balance of the pro-
ceeds of the half share of the crop in question,
[Rex v. Curtis (1920), 52 D.L.R. 427, applied.] '

EE UNDER BANKRUPTCY ACT—

ok

Action to determine the ownership of certain grain, grown
under a erop payment lease, the lessee having made an
authorised assignment under the Bankruptey Aect.

R. H. Milliken, for trustee.

W. A. Benyon, for landlord.

1 E. B. Jonah, for Sask. Co-operative Elevator Co,

| MacDoxaLp, J By lease dated May 8, 1917, one Perey
Love leased to Watson Thornton Turner seet. 29, in tp. 34 and
r. 10, west of the 3rd meridian, in the Province of Saskatchewan,
for a term of 5 years from March 1, 1917, the rent reserved
H Uit being the one half share or portion of the whole erop of the .«

s T

s

Eabdins

different kinds and qualities to be grown on the demised :
i premises,

i In the year 1921, such one half share of the ecrop amounted to
i 2,648 bushels and 50 pounds.

On or about Sept. 7, 1921, the lessee delivered in cars and
i shipped in the name of the lessor as part of the lessor’s share
of the erop 1101 bushels,

¢

i R €t

Wl

5 On October 14, 1921, the lessee made an authorised assignment
! ' under the Bankruptey Act to the Traders Trust Co.
f On or about October 27, 1921, the lessee, authorised assignor,
delivered in a car, 1,528 bushels of the erop grown on said land, 0
{ and caused the same to be shipped to the Saskatchewan Co-
{ operative Elevator Co. in the name of the lessee, v
The elevator company made an advance of $600 to the lessee t
against said shipment, sold the grain, and holds the net balance
of the purchase price over and above the advance and proper
charges pending a decision as to the party entitled thereto. Both B
the trustee and the lessor elaim the said balance, and the ques- ;
tion for determination is whether the landlord is entitled thereto
in preference to the other ereditors of the authorised assignor.
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In my opinion, the lessor is a ‘‘secured creditor’’ in respect

of the rent of said premises. KB
Section 2 of the Crop Payments Aet, being ch. 126 R.S8.S. s
1920, reads as follows:— RE TURNER.

“2. In all eases in which a boni fide lease has been made and v nonaid. 1
a bond fide tenaney created between a landlord and tenant, pro-
viding for payment of the rent reserved, or any part thereof,
or for payment in lien of rent, by the tenant delivering to the
jandlord a share of the cerop grown or to be grown on the
demised premises, or the proceeds of such share, then, notwith-
standing anything contained in the Chattel Mortgage Act, or in
any other statute, or in the common law, the lessor, his personal
representatives and assigns shall, without registration have a
right to the said erops or the proceeds thereof to the extent of
the share or interest reserved or agreed to be paid or delivered
to him under the terms of such lease, in priority to the interest
of the lessee in said erops or the proceeds thereof, and to the
interest of any person claiming through or under the lessee,
whether as execution ereditor, purchaser, mortgagee, or other
wise,”’

Section 2 (gg) of the Bankruptey Aet, 1919, ch. 36, defines
“‘secured ecreditor’’ as follows:—

‘¢ Seeured ereditor’ means a person holding a mortgage,
hypothee, pledge, charge, lien or privilege on or against the
property of the debtor, or any part thereof, as security, for a
debt due or acerning due to him from the debtor.”’

Section 3 of the Crop Payments Act deals with ecases of
agreement of sale of land on the erop payment plan, and its
provisions are mutatis mutandis the same as the provisions of
see, 2 above quoted. In Rex v. Curtis (1920), 52 D.L.R. 4
13 S.L.R. 207, 33 Can. Cr. Cas. 106, a decision of the Court of
Appeal of this Province, and therefore binding on me, it was
held that the provisions of said see. 3 did not alter the common
law under which the wheat in question belonged absolutely to the
purchaser, until delivered to the vendor or his assigns, but the
judgment proceeds, at p. 428:—

““The manifest intention of the statute is to protect vendors
against persons claiming as exeention creditors, purchasers and
mortgagees against the purchaser. As between the vendor and
purchaser, it only gives ‘a right to the said erops or to the
proceeds thereof to the extent of the share or interest agreed to
be delivered or paid over, in priority to the interest of the pur-
chaser, his personal representatives or assigns in such crops or
the proceeds thereof.” These words do not seem to me to give
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the vendor any greater or further rights as against the purchaser
than he has under his original contract. They certainly do not
alter the legal ownership of the erop. The erop still remains the
property of the purchaser subject to his contractual obligation
to deliver a part of it to the vendor.”’

As T understand the decision it means this: Under such a
contract as the one in question, the crop until delivery (or
division?) remains under the common law the property of the
purchaser, subject to his contractual obligation to deliver a part
of it to the vendor; and the Crop Payments Act does not alter
this. But ‘‘the manifest intention’’ of the statute is to proteet
vendors against persons claiming through or under the pur-
chaser, whether as execution creditor, purchaser, mortgagee or
otherwise, and this it effectuates by making the crop in the
hands of such persons claiming under the vendor subject to the
purchaser’s ‘‘contractual obligation to deliver a part of it to
the vendor.”” Where at common law the vendor would have
only a right in personam he has under the statute a right ad
rem. The lessee in this case has, in my opinion, on or against
the property of the debtor ‘‘a privilege'’ which is an advantage
conferred over and above the ordinary law. (Per Brett, M.R.,
Re Miller, [1893] 1 Q.B. 327).

I am, therefore, of opinion that the lessor is a seeured ereditor,
his security being the balance of the proceeds of the half share
of the erop in question, and his claim should be dealt with
accordingly by the trustee,

The elevator company may retain its costs out of the funds
in its possession, but the trustee shall pay the amount of such
costs, and the costs of the landlord, to the landlord. The
trustee shall have its costs out of the estate.

Judgment accordingly.

’

Re ASSIGNMENT OF KWONG TAI CHONG Co.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher
and Eberts, JJ.A. March 10, 1922,

Baxgrvrrey (§1—3)—Britism CoLummia COURT OF APPEAL—APPEAL
Court IN BANKRUPTCY—POWER AND DISCRETION OVER COSTS—
BANKRUPTOY AcCT, 8ECS, 63 (3), 68 (2) Axp 54 (3).

By sec. 63 (3b) of the Bankruptey Act the Court of Appeal of
British Columbia is constituted an Appeal Court of Bankruptcy
and under sec. 68 (2) of the same Act the Appeal Court has un-
trammeled power and discretion over costs,

ArpricaTiON to British Columbia Court of Appeal on ques-
tion of costs following dismissal of an appeal to that Court in
proceedings taken by the authorised trustee under an assignment
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pursuant to the Bankruptey Act to set aside a conveyance on
the ground of fraud.

M. O’Dell for appellant.
W. C. Brown, K.C., and ., O'Brian, for respondent.

MacpoNarp, C.J.A.:—These proceedings were taken by the
authorised trustee, under an assignment pursuant to the Bank-
ruptey Aet, ch. 36, 1919 (Can.), made by one Jang Bow Kee.
They were commenced in the Bankruptey Court to set aside a
conveyance on the ground of fraud. They were dismissed, and
on appeal to this Court the appeal was dismissed. The Registrar
inserted in the judgment of this Court a clause directing the
unsuccessful appellant to pay the costs of the respondents
personally and this motion is made to vary the formal judg

ment by striking out the personal order against him.

The Bankruptey Aet, see. 2 (1) defines ““Court’ or “‘the
Court’’” to mean, unless the context otherwise requires or implies,
the Court which is invested with original jurisdietion in bank-
ruptey under the Aet, and sueh Court in this Provinee is the
Supreme Court (see. 63 (a) ). By the same sec. 63, sub-sec.
3 (b), the Court of Appeal of British Columbia is constituted an
Appeal Court of Bankruptey. Then see. 68 (2) declares that
subject to the provisions of the Act and to General Rules the
costs of and ineidental to any proceedings in Court, shall be
in the diseretion of the Court. Rule 54 (3) of the General Rules
provide that where an action is brought by or against an
authorised trustee as representing the estate of the debtor, or
where an authorised trustee is made a party to a cause or matter
on his application or the application of any other party thereto,
he shall not be personally liable for costs unless the Judge be
fore whom the action, cause or matter is tried, for some special
reason, otherwise directs. The General Rules, 68 to 71 inclusive,
deal with appeals to the Appeal Court and provide for the
giving by the appellant of security for the costs of the appeal,
and R. 71 declares that subject to the foregoing rules appeals
to the Appeal Court in any bankruptey distriet or division, shall
be regulated by the rules of such Court (the Court of Appeal of
British Columbia) for the time being in force in relation to
appeals in eivil actions and matters. Such rules do not extend
to or deal with the question of costs, that subjeet being dealt with
by a section of the Court of Appeal Aet. It is true that the
section of the Act has been imported into the rules for con-
venience by the compiler of the rules, but it is not in fact a rule
at all. The English Bankruptey Aet, ch. 59, 1914, gives an
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* B.C. appeal to the Court of Appeal in Bankruptey, but provides that
CA. subject to the bankruptey rules the Court shall be governed by
o the provisions of O. 58 of the Rules of the Supreme Court,
Re which give the Court diseretionary power over costs, It is,
A(;." ';(;:;:T therefore, as if O. 58 were incorporated in the Bankruptey Act.
Tar €noxe Had the rules of the Court of Appeal of British Columbia been
Co. like the English rules, there would be no difficulty in this case.
| sacdonata  The Bankruptey Aet and rules make no provisions other than
Cd.A. what 1 have adverted to with respect to the jurisdiction of the
" Appeal Court over costs. And yet it is apparent from the
provisions requiring security for costs of an appeal to be given,
that Parliament contemplated the Appeal Court in Bankruptey
JJ having jurisdietion over the costs.  The Appeal Court in
It ] Bankruptey has only the jurisdiction given it by the Aet, it is
i, a Statutory Court. The Appea! Court of Bankruptey, by sec.
|
]
:

A e T

63, sub-sec. 3, is vested with, and I think, confined to power and
Jurisdietion, except as varied by General Rules, to pronounce
the order or decision which ought to have been pronounced by
the Court appealed from. Subjeet to said rules it follows the
i ] proeedure of the Court of Appeal of British Columbia, but the
i [ power to give costs is not a matter of procedure. In the common
| law Courts this power was statutory, commeneing with the
statute of Gloucester (1278), 6 Edw. 1. In the Court of Chan-
I cery it seems to have been inherent in the Court, but whatever
I the powers of these Courts were as to costs inherent or other-
{ wise, there are no words, I think, in the Bankruptey Aet which
i confer the jurisdiction of those Courts upon the Appeal Court
of Bankruptey, except that specifically mentioned, viz., to pro-
nounce the judgment which the Court below ought to have
{ pronounced, and, if T am not in error in my construction of the
Ll
!

4 Aect, jurisdietion over costs.

It remains, therefore, to consider whether up(n the true
construction of the several sections of the Bankruptey Aect to

! which I have been referred, either expressly or by necessary

! implication, the Appeal Court has been given power over costs.

| This, I think, depends upon the eonstruetion to be sut upon

If the word ‘‘Court.”” It will be seen that ‘‘Court,”’ w.less the

ui o context otherwise requires or implies, is to be taken to mean the .
f

1 Court of original jurisdiction. Now the provisions for the
’ I giving of security for costs of an appeal, I think necessurily

{ implies that the Appeal Court should have jurisdietion over &

costs, and, therefore, the true construetion of said see. 68 (2) i s '
that Parliament there made use of the word ‘‘Court” in a
broader sense than that defined in the interpretation clause; in
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other words, *‘Court’” has impliedly in this connection a wider
meaning than in the definition. Such a construetion will give
effect to the manifest intention of Parliament and obviate the
absurdity of holding that Parliament intended to make pro-
vision for the seeurity for ecosts of a Court which otherwise
would have no jurisdiction to award costs. I think, therefore,
that sec. 68 (2) is applicable to the Appeal Court,

General Rule 54 (3), above mentioned, does not call for or
admit of the construetion which I have placed upon see. 68 (2).
I think that rule must receive the narrower eonstruetion. It
refers to costs in an action and the trial thereof. It is the
“Judge’’ who is directed to give the costs in the manner there
stated and not the Court,

On this construction of sec. 68 (2) the Appeal Court has un-
trammeled diseretion over costs, and in the exercise of that dis-
eretion in the present case I would not strike out of the formal
judgment the clause making the trustee personally liable. It
may be thought that this conclusion is at variance with the de-
cision of the Court of Appeal in Bond v. Conkey, not yet re-
ported. That was an appeal to the Court of Appeal of British
(olumbia, a Court constituted by authority of the Provincial
Legislature, while the Appeal Court of Bankruptey is a Court
constituted by authority of the Dominion Parliament. A new
jurisdietion is given to the former Court which it is to exercise
in accordance with the Bankruptey Aet and Rules and the
practice therein pointed out. In that case, the action was com-
menced before the receiving order was made. After the bank-
ruptey the plaintiff applied for security for costs of the aetion
on the ground that the defendant had become a bankrupt. An
order was made that the security be given within a time
specified otherwise the action should stand dismissed. After the
expiration of the time and after the action according to the
order stood dismissed, the trustee in bankruptey moved to be
made a party and to be permitted to defend. That application
was dismissed. An appeal was taken to the Court of Appeal
of British Columbia, and was dismissed. Counsel for the
trustee invoked said sec. 68 of the Bankruptey Aect and the
(feneral Rule 54 (3), and submitted that the costs of the appeal
should not be made payable by the trustee personally. His
application was dismissed on the ground that the Act and rule
were inapplicable to the Court of Appeal, which they clearly
were, the whole proceeding both in the Court below and in the
Court of Appeal being entirely outside the Bankruptey Act and
Courts. It is clear that the decision in that case as to the costs
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was right and that the statutory provision governing the Court
of Appeal of British Columbia was applicable and the appeal
being dismissed that the costs should be ordered to follow the
event,

We have, however, in this case an entirely different situa-
tion: we have proceedings commenced in bankruptey under
the Bankruptey Aet and carried from the Court of original
Jjurisdiction in bankruptey to the Appeal Court of Bankruptey.
In support of the construetion which I have put upon see. 68
(2) I refer to Re Estate of Sir William Van Horne (1919), 47
D.L.R. 529, 27 B.C.R. 269, where 1 ventured to read the words
““net value'’ in accordance with the eontext rather than with
the definition given in the Aet. In the interpretation of the
section of the Act there in question, the Succession Duty Aect,
ch. 217, R.S.B.C. 1911, there were no such words as we find in
this Act ‘“unless the context otherwise requires or implies,”” yet
that decision was upheld in the Privy Council, sub, nom. Royal
Trust Co. v. The Minister of Finance for British Columbia,
61 D.L.R. 194, [1921] 1 A.C. 87, where notwithstanding the
definition, the meaning of the words ‘‘net value'’ were made to
conform to the context in order to earry out what appeared to
their Lordships to be the intention of the Legislature.

Ganuier, J.A.:—1 agree with the Chief Justice.

Magmin and Eserrs, JJ.A., agree in allowing appellant costs.

Judgment accordingly.

Re BROWN TAXI Co. and DETROIT RADIATOR Co.

Quebee Superior Court in Bankruptey, Delisle, The Registrar.
March 23, 1922,

BANgRUPTCY (§1—T7)—ASSIGNMENT—POWERS OF INSPECTORS—POWERS OF
TRUSTEE.

The inspectors of an estate are appointed by the creditors to
have a general supervision of all the operations made by the
trustee and for the protection of the creditors at large. Such in-
spectors must act personally and cannot delegate their powers
without the authorisation of the creditors and a trustee cannot
do anything in the way of accepting tenders or selling stock or
assets, without having the consent in writing of the inspectors.

[See Annotation on Bankruptey, 53 D.L.R. 135, 56 D.L.R. 104,
69 D.LR. 1]

Perrmion of Joseph Albert praying that the sale of the assets
of the creditors to him be declared good and valid and that he
be put in possesion thereof,

Deuisue, Registrar:—The debtor assigned in the hands of
Morris Goodman, an authorised trustee, on January 11, 1922,
The trustee had an advertisement published in newspapers offer-
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ing to sell en bloe by tenders all the assets of the debtor to the
highest tender and saying that the last day for the receiving of
tender would be on January 16, 1922, at noon. On January 16
the petitioner, without handing any tender in writing to the
trustee, asked him if his tender would be accepted. On the
affirmative answer of the trustee he then handed to the trustee
a cheque for $700; there was not at that first interview between
the petitioner and the trustee any amount mentioned of the
tender. lIowever, in the afternoon, the petitioner went back
to the trustee’s office, and then and there it was apparently
understood between them that at least an amount of $4,000
should be given to the trustee by the petitioner, if the tender
was aceepted and ratified by the inspectors. The trustee then
declared that the inspectors would come together at a meeting
which he was to call at onee and would decide then whether the
tender of $4,000 would be accepted.

On January 17, 1922, there was a meeting, the minutes of
which are filed as Ex. (.1, of certain persons pretending to be
inspectors or to replace the inspecetors which had been appointed
and chosen by the ereditors. In fact at that meeting there was
only one inspeetor, Mr. Hood. The other persons who pretended
to act as inspectors or auxr liew et place of the inspectors had
never been appointed by the ereditors; the petitioner’s tender
was aceepted and he was requested to deposit with the trustee
a cheque for the sum of $3,300. The petitioner then gave his
cheque, dated January 17, 1922, for the sum of $3,300. This
cheque was handed to the trustee, but it bore no legal stamps
nor was it accepted by the bank on which it was drawn.

At the hearing the petitioner deposited in the hands of the
Registrar of the Court an accepted cheque of $4,000. The
petitioner was then partly put into possession of the assets by
the trustee,

It seems that the meeting of January 17, 1922, of pretended
inspectors is informal, and cannot have any legal effects.

The inspectors of an estate are appointed by the ereditors to
have a general supervision of all the operations made by the
trustee and for the protection of the ereditors at large. Such
inspectors must act personally and cannot delegate their powers
without the authorisation of the ereditors,

We must come to the econclusion that the pretended accept-
ation of the petitioner’s tender by such a meeting as the one
held on January 17, 1922, is null and void and could not give
the trustee any power or authorisation to give the petitioner
the possession of the assets,
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On January 20 a meeting of the true inspectors was held at
which the trustee was instrueted to return the deposit of $4,000
made by Mr. Albert, the petitioner, on account of the offer of
purchase of the estate, and inform him that his offer was not
accepted.

By his letter of January 20, 1922, the trustee returned the
deposit of $4,000, viz., the two cheques that had been deposited
into his hands.

It is well established doctrine that a trustee cannot do any-
thing in the way of aceepting tenders or selling stock or assets,
ete.,, without having the consent in writing of the inspeectors
appointed by the ereditors. Then, any thing that could have
been said or done by the trustee as to the acceptation of refusal
of the tender was of no avail, as long as the tender had not been
aceepted by the inspectors; here the inspectors who only had the
right to advise the trustee, did at their meeting held on January
20, refuse to accept the tender.

Therefore I ecome to the conclusion that there was no sale and
that the petitioner is not entitled to have the sale of assets as
hereinabove stated declared good and valid, nor is he entitled
to be put in possession of the assets.

Considering that the petitioner has failed to prove the allega-
tions of his petition, said petition is dismissed with costs against
the petitioner. Petition dismissed.

PRISTUPA v. UNION BANK OF CANADA, et al
Saskatchewan King's Bench, Bigelow, J. March 28, 1922,
INTERPLEADER (§II1—30) — LAND LEASED BY FATHER T0 S8ON — SoN
PLANTING AND HARVESTING CROP—RIGHT OF CREDITORS OF FATHER
T0 SEIZE CROP—FRAUDULENT PREFERENCES Act, R.8.8. 1920, cn.

204,

Where a son leases from his father, who is in financial difficulties,
the father's farm, and puts in and harvests the crop, paying for the
seed and binder twine and engaging the thresher, the crop grown
on such leased land belongs to the son and cannot be seized for
debts of the father.

[ Massey-Harris v. Moore (1905), 6 Terr, L.R. 76; Cotton v. Boyd
(1915), 24 D.L.R. 896, 8 S.L.R. 220, followed; Leippi v. Frey
(1921), 61 D.L.R. 11, referred to.]

INTERPLEADER issue to determine the ownership of certain
grain seized by the sheriff under executions issued by the de-
fendants,

J. H. Hearn, for plaintiff.

E. 8. Wilson, for the defendants, excepting the Metal Shingle
& Siding Co.

Bieerow, J.:—This is an interpleader issue in which the
plaintiff affirms that grain grown on the north west quarter of
23, and the south east quarter of 26, both in tp. 38, range, 27,
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west of the 2nd meridian in 1921 and seized by the sheriff
under executions issued by the defendants against one Egor
Pristupa (the father of the claimant) is the property of the
plaintiff,

On April 29, 1921, the plaintiff leased from the execution
debtor the farm above deseribed. The plaintiff was a school
teacher and knew that his father was in financial diffieulties,
and 1 believe he took this way to help his father out. Ie tock
2 weeks away from his regular oceupation to put in the erop
and came back and harvested it himself. The evidence is that
the plaintiff paid for the seed, put in the erop, paid for the
binder twine, and engaged the thresher who was paid by the
sheriff. The defendants attack this lease under the Fraudulent
Preferences Act, R.S.8. 1920, ¢h. 204, but I think the case comes
within Massey-Harris v. Moore (1905), 6 Terr. LLR. 75, and Cot-
ton v. Boyd (1915), 24 D.L.R. 896, 8 S.L.R. 229,

In the latter ease, Newlands, J., in giving judgment of the

Court en bane, said, at p. 231:

“In Kilbride v. Cameron, 17 U.C.C.P, 373, it was held that
erops grown upon land transferred in fraud of ereditors, which
were grown at the sole expense of the fraudulent vendee, be-
longed to him, and eould not be seized as the goods of the ven-
dor. The case was followed by me in Massey-Harris v. Moore
6 Terr. LLR. 75.”

See also Leippi v. Frey (1921), 61 D.L.R. 11 (which was af-
firmed by the Court of Appeal December 15, 1921, without
written reasons), in which I had oc
question and where other cases were cited.

I am of the opinion that the grain in question is the prop-
erty of the plaintiff and cannot be seized by the ereditors of the

ision to go into the same

lessor.

The costs of this interpleader will be paid by the defendants,
including the Metal Shingle & Siding Co. as they are a party
to the issue although they did not appear at the trial.

Judgment accordingly.

Re INVERNESS RAILWAY AND COLLIERIES Ltd.

Nova Scotia Supreme Court, Russell, J., Ritchie, EJ., Chisholm and
Mellish, JJ. April 13, 1922,

Baxkrurrey (§1-5)—CoMPANY—INCORPORATED TO OPERATE A RAILWAY
AND MINES OF RAILWAY INCORPORATED BY SPECIAL PROVINCIAL
Acr — ASSIGNMENT OF COMPANY UNDER BANKRUPTCY ACT—
VALIDITY—PRIOR ASSIGNMENT MADE TO BANK—VALIDITY OF A8 T0
BOOK DERTS NOT PAID AT DATE OF SUBSEQUENT ASSIGNMENT IN
BANKRUPTCY,

The Inverness Railway and Collieries Limited was incorporated

under the provisions of the Nova Scotia Joint Stock Companies
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NS. Act, RS.N.S. 1900, ch. 128, for the purpose of carrying on a rail-
—_— way and mining undertaking. The purpose of the incorporators
8.C. being to operate the railway and mines of the Inverness Railway
—_ and Coal Company which was incorporated by a special Act of the

Re INVER- Legislature of Nova Scotia, the Inverness Railway and Collieries

~ess R. Co. Limited, made an assignment under the provisions of the Bank-

& COLLIERIES ruptey Act to the Bastern Trust Co.

Lo, Held by Russell and Mellish, JJ., that the company was not in
business as a railway company, and it was therefore competent

Russell, J,

for it to make the assignment. Chisholm, J., and Ritchie, E.J,
held that the company fell within the definition of “railway com-
pany” within the definition of the term in sec. 2 (r) of the Nova
Scotia Railways Act, R.S.N.8. 1900, ch. 99, and therefore it was not
competent for it to make the assignment. As to whether an
assignment made by the company to the Royal Bank of Canada
was void as to book debts not paid at the date of the subsequent
assignment in bankruptcy, Russell, J., held that such assignment
was not void and that the equitable rights of the bank by virtue
of the assignment had priority over the rights of the creditors as
represented by the trustee in bankruptey. Chisholm, J., Ritchie,
E.J., and Mellish, J., held that such assignment was void under
sec. 30 (1) of the Bankruptcy Act.
[See Annotations, 53 D.L.R, 135, 59 D.L.R. 1.]

Case sratep to the Court on the application of the Eastern
Trust Co. trustee in bankruptey of the estate of the Inverness
Railway and Collieries Ltd. Two questions were raised for the
consideration of Chisholm, J. Judge in Bankruptey and were
referred by him to the full Court.

The questions so raised and referred, and the facts and cir-
cumstances are fully set out in the Judgments,

J. MeG. Stewart, K.C.,, for the Royal Bank of Canada, cred-
itor.

W. €. McDonald, for the trustee in bankruptey.

RusseLy, J.:—The facts in this case are so fully and clearly
set out in the opinion of Mellish, J., that it is not necessary to
re-state them in detail.

On the first question, which is, in effect whether the Inver-
ness Railway and Collieries, Ltd., could make an assignment
under the provisions of the Bankruptey Aet, (Can.) 1919, ch.
36, 1 incline to agree with the answer in the affirmative which
is given in the opinion referred to. The only ground on which
it is contended that the company could not make such an as-
signment is that it is a railway eompany and as such was not
competent under the terms of the Aet to make the assignment.
1 coneur not without some doubts, in the opinion referred to
that the company was not in business as a railway company and
was, therefore, competent,

The second question referred to us for consideration is wheth-
er the assignment made by the company to the Royal Bank of
Canada in December is void as to book debts not paid at the
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date of the subsequent assignment in bankruptey. At the date
of the assignment to the bank the statute, see. 30 (1) referred
only to an assignment to ‘“‘any other person’’ and it is eontend-
ed that the word ‘“‘person’’ is by the Bankruptey Aect made
inapplicable to an incorporated bank. This argument is found-
ed on the definition in see. 2 (aa.) which enacts that ‘‘person
includes corporation and partnership,”” If we were confined
to the Bankruptey Aect in our search for the meaning of the
term we should have to say that the bank is not a person, be-
cause it is not a partnership and it is not a corporation as de-
fined in the Aet, the latter term expressly excluding incorpor-
ated banks. But the Bankruptey Aet, while it enacts that the
term person ‘‘includes’ a partnership and a corporation,
meaning corporation as defined in the Aet does not say it may
not include other things as well. It eertainly must include an
individual homo sapiens, and 1 know of nothing in the Bank-
ruptey Act which excludes the definition of person given in the
Revised Statutes of Canada as including any body corporate
and politie. Section 33 of the Interpretation Aet, R.S.C'. 1906
ch. 1, to which reference has been made as if it were opposed
to this extension of the meaning, was passed I take it merely to
set at rest a question whether a definition or rule of interpre-
tation contained in any Act applied to the construction of the
very section in which the definition or rule of interpretation
was contained. The clause seems to have come into the statute
as an amendment to the Interpretation Aet, passed in July,
1906. 1t is not to be found in the earlier two volume edition
of Revised Statutes of Canada. There must have been a ques-
tion raised whether when a definition was given for a word and
the word happened to be used in the very same clause in which
the definition oceurred yon could use the definition in the en-
deavour to ascertain the meaning of the word when construing
the definition clause. That provision does not even in terms
apply to the interpretation of sections other than the seection
containing the definition and hence can throw no light on the
subjeet of our inquiry.

It will be observed that the words upon which the contention
now under consideration is based have been deleted from sec.
30 (by 1921 (Can.) ch. 17, see. 25) and Mr. Dunecan in his
book on the Law and Practice of Bankruptey in Canada, says
at p. 336 that ‘‘the deletion of the words ‘to any other person’
was no doubt intended to avoid the contention that section 30
was not intended to apply to banks, it being possible the word
‘person’ as defined in section 2 (aa) did not include banks.”
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It might be plausibly eontended that there was no need for the
change if the word did not formerly include a bank, but the ar-
gument is only plausible,—not to my mind convineing. It is
certain that the statute now applies to an assignment made to
a bank and as I cannot conceive any reason for a different
policy having been adopted when the Aect of 1921 was passed
from that indicated in the Aect of 1922, T infer that the change
was made to remove the doubt and not to give expression to
a change of poliey.

The further question arises as to the effect of see. 30 (1) on
the validity and operation of the company’s assignment to the
bank. On this part of the case I have, I need not say with
much doubt and misgiving, come to a different conelusion from
that of my brother. I cannot see the necessity for considering
this seetion as anything more than a recognition of the existing
provineial legislation on the subject to which it relates. An as-
signment of book debts existing or future gave the assignee an
equitable interest in those debts the moment they came into ex-
istence. Now I think I am justified in saying that the general
poliey of bankrupt legislation is to transfer to the ereditors of
the bankrupt through their trustee, official assignee or by what-
soever title he may be designated, only the property to which
the debtor was both legally and equitably entitled. The bank
in this case is equitably entitled to the book debts of the com-
pany due at the date of the assignment in bankruptey and re-
maining unpaid. There is no provincial legislation here which
requires that a transfer of book debts should be filed or regis-
tered, as they are not included in the terms of our Bills of
Sale Aet, R.S.N.S. 1900, ch. 142, which deals only with chattels
and these do not as therein defined include choses in action. To
my mind it seems highly inequitable that an assignment of hook
debts for a present and valuable consideration should not have
precedence over the claims of the general ereditors as repre-
sented by the assignee in bankruptey. If there had been a
provineial statute providing for registration the bank would
doubtless have complied with its terms and the assignment to
the bank would in that case have been good as to all existing
book debts. Why should its rights be less valid because there
is no such legislation with which it eould comply? It has com-
plied with the provisions of whatever statute there is because
there is no such statute. Let us imagine that in the Provinece
of New Brunswick there is a statute providing for the registra-
tion of assignments of choses in action making the assignment
void if not registered. In Nova Scotia there is no such statute.
A debtor does business in both Provinces and has book debts
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due him in both. He assigns those arising in Nova Scotia to
one bank and those in New Brunswick to another. The as-
signment in the latter case is duly filed. Can it be possible that
the mere aceident of our having no law requiring the Nova
Scotia assignment to be registered makes it a void transaction
while the New Brunswick assignment is valid? 1 eannot think
that such is the intention of the statute.

Jut it is suggested that unless the assignment of book debts
is void in the absence of compliance with some provineial stat-
ute, that is to say void unless there is a provincial statute for
registration, and unless that statute has been complied with,
““no meaning or operation ean be given to the proviso at the end
of the section preserving the validity of debts growing due
under specified contracts or book debts included in a transfer of
a business made bona fide and for value ete.,”’ I think there is
ample room for the operation of this proviso consistently with
our holding valid an assignment made under conditions such as
exist in the present case. It can be applied in the case where
there is a provinecial registration law and that law has not been
complied with. 1In such a case, but for this proviso the Bank-
ruptey Aet would make such transactions as those referred to in
the proviso void. Perhaps and probably the provincial Aet
might have the same effect. But the nature of the debts re
ferred to is such that Parliament has seen fit for reasons that
seemed to it good to hold the assignment of those obligations
valid, notwithstanding anything in the Aect or in the provineial
statute applicable to the case.

The corresponding section of the English Bankrupt Aet, does
not in the interest of the general creditors confiscate the equit-
able rights of the ereditor who has received an assignment of
book debts for which value has been given. It merely obliges
the assignee to comply with the terms of the Bills of Sale Aet
if he would preserve his rights. I see no reason why our Bank-
ruptey Aet should go further than this in favour of the general
ereditors. The English Aet contains the same proviso as ours
in favour of the two special classes of debts referred to. That
proviso ean only operate in the case of the assignment not hav-
ing been duly registered. The assignment of the debts referred
to would not be void if the assignment were duly registered.
The effect of the proviso is to validate the assignment as to
such debts even where the instrument has not been registered.
My suggestion is that the corresponding proviso in the Cana-
dian Bankruptey Aet has exactly the same effect.

For the reasons given I am of opinion that our answer to
the second question should be in the megative and that the
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equitable rights of the bank by virtue of the assignment have
priority over the rights of the creditors as represented by the
trustee in bankruptey.

Rirenie, E.J. agrees with Chisholm, J.

CuisHoLy, J.:—The two questions raised in this application
are;—

1. Whether the assignment made by the Inverness Railway
and Collieries, Ltd., to the Eastern Trust Co. was authorised
under the provision of the Bankruptey Act, and

2. Assuming such assignment to be valid, whether the gen-
eral assignment of book debts to the Royal Bank of Canada is
void as against the trustee in bankruptey.

1. The Inverness Railway and Collieries, Ltd., was incor-
porated under the provisions of the Nova Scotia Joint Stock
(‘ompanies Act R.S.N.S. 1900, ch. 128 on July 28, 1920, for the
purpose of earrying on a railway and mining undertaking. The
apparent purpose of the incorporators was to operate the rail-
way and mines of the Inverness Railway and Coal Co., which
was incorporated by a special Act of the Legislature of Nova
Scotia.

The Nova Scotia Railways Aet, R.S.N.S. 1900, ch. 99, see, 2
(a) preseribes that: ‘The expression Special Aet means any
Act under which the company has authority to construct or
operate a railway, or which is enacted with special reference to
such railway and includes all such Aects’’;

And sec. 2 (b) that: ‘‘The expression ‘company’ means a
railway eompany and includes any person having authority to
construet or operate a railway.”

By the Interpretation Act, R.S.N.S. 1900, ch. 1 see. 23 (10)
the expression ‘person’ includes any body corporate or politic,
or party.

And the Nova Secotia Railways Act see. 2 (r) further enacts
that: ““The expression ‘railway company’ or ‘ecompany’ in-
cludes any person being the owner or lessee of, or a contractor
working any railway construeted or carried on under the pow-
ers of any statute of the provinee.”

Henderson, who purchased the entire undertaking of The In-
verness Railway and Coal Co. would therefore while the own-
er, come within the definition of a railway company quoted
above. Henderson on July 20, 1920, gave the Commissioner the
notice required by the Nova Scotia Railways Act, see. 269, and
became entitled to a license as provided for in sec. 270 of the
said Aet. From about July 21, 1920, up to and until February
7, 1921, the Inverness Railway and Collieries, Ltd., operated

=
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the railway, and on the last-mentioned date the trustees for the
bond holders took possession of the undertaking.

On February 26, 1921, the Inverness Railway and Collieries,
Ltd., made an assignment under the provisions of the Bank-
ruptey Aect to the Eastern Trust Company.

The question arises at the outset whether the Inverness Rail-
way and Collieries, Ltd., was a railway company within the de-
finition of the term in sec. 2 (r) of the Nova Scotia Railway
Act.

In the agreement of July 1920, between Henderson and the
Inverness Railway and Collieries, Ltd., Henderson purports to
convey to the company all his rights powers and privileges un-
der the agreement of sale of June 16, 1920, and the order
of the Supreme Court of July 19, 1920, approving of the
said agreement, with power to use the name of Henderson
whenever necessary to enforce the provisions of said agreement
and order. IHenderson thereby constituting the company his at-
torney for the said purpose. The said agreement of July, 1920,
further provides that the vendor—for so Ilenderson deseribes
himself —shall be indemnified and saved harmless with respect
to his covenants and agreements in the Indenture of June 16,
1920, that Henderson will hold the railway ete. as trustee for
the company and will permit the company to operate the rail-
way as his agent and that all net earnings of the railway shall
be the property of the company. The agreement further pro-
vides that the company will pay the vendor (IHenderson) the
sum of $200,000 which he agreed to pay under the Indenture
of June 16 and that Henderson surrenders in favour of the
company all rights, powers and privileges aequired by him
under the said Indenture and said Order of the Supreme Court
and will hereafter exercise such of them as nominally remain
vested in him exclusively for the benefit of the company.

The definition given in the Railways Aect, R.S.C. 1906, ch.
37 sec. 2, is as follows:—

““Sub-sec. 4 ‘Company’ (a) means a railway company and
includes every such company and any person having authority
to construct or operate a railway.”’

Under the terms of this definition the term railway company
is not exhaustively defined; and the definition does not much
assist to determining what the term means in the Bankruptey
Act.

The Bankruptey Act, ch. 36 of 1919, sec. 2, has the following
definition : —

““Section 2 (k) : ‘Corporation’ includes any company incor-
porated or authorised to carry on business by or under an Act
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of the Parliament of Canada or of any of the provinces of
(‘anada, and any incorporated company wheresoever incorpor-
ated, which has an office in or carries on business in Canada,
but does not inelnde . . . railway companies.”’

Section 2 (aa.) (as amended by 1921, (Can.) ch. 17, see. 5) :
‘Person’ includes . . . a corporation, as restrictively de-
fined by this section, a body corporate or politie. 5

Section 2 (o) as amended by 1920, ch. 34, see. 2: ‘Debtor’
includes . . . a corporation.”

By see. 9 of the Bankruptey Aet ‘“‘any insolvent debtor’’ in
the circumstances mentioned in the section may make an
assignment.

The term ‘‘debtor’’ includes a corporation, that is a cor-
poration as defined by the Act; and the term ‘‘person’’ includes
a corporation as restrictively defined by paragraph (k) of
sec. 2. Corporation as so restrictively defined excludes a rail-
way company.

I think it can be fairly contended that the Inverness Railway
and Collieries, Ltd., falls within the definitions of ‘‘railway
company’’ given in the provineial Act. Though not technically
the owner, it became, it seems to me, the beneficial owner of
the railway undertaking. Henderson divested himself, so far
as he could, of all his interest in the undertaking. And if it
did not become the owner, its status may probably be covered
by the terms ‘‘lessee’” or ‘‘contractor.”” The word ‘‘contractor”’
is not restrieted to one who builds a railway; and it is diffieult
to give the word any meaning which would exclude a company
such as this one.

The purpose of the Bankruptey Aect is plainly to place rail-
way companies beyond the scope of the Aet; and corporate
bodies which fall within the term ‘‘railway companies’’ under
a definition of the term as given in a provincial statute are
intended to be excluded from bankruptey proceedings to as
great an extent as similar corporations operating under u
Dominion charter. Even if the company were outside of the
definition given in the provineial and Dominion Aets, it might
still be a railway company; and taking into eonsideration the
purposes for which this ecompany was inecorporated, its con-
tractual relations with Henderson, and the work which it car-
ried on between July 21, 1920, and February 7,1921, 1 have
come to the conclusion that the Inverness Railway and Col-
lieries, Litd., is a railway company within the meaning of the
Bankruptey Aect and that it has no power to make an assign-
ment under the provisions of the Bankruptey Act.
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My answer to the first question would therefore be in the
negative,

2, If T am right in my answer to the first question, the
second question becomes merely academic. But as my answer

to the first may not be the answer of the majority of the Court, g

I deem it my duty to deal with the second.

Section 30 (1) of the Bankruptey Aet as amended by 1921,
(Can.) ch. 17, see. 25, reads:—

““30. (1.) Where a person engaged in any trade or business
makes an assignment of his existing or future book debts or
any elass or part thereof, and is subsequently adjudicated bank-
rupt or makes an authorised assignment, the assignment of
book debts shall be void against the trustee in the bankruptey
or under the authorised assignment, as regards any book debts
which have not been paid at the date of the presentation of
the petition in bankruptey or of the making of the authorised
assignment, unless there has been compliance with the pro-
visions of any statute which now is or hereafter may be in
foree in the provinee wherein such person resides or is engaged
in said trade or business as to registration, notice and publica-
tion of such assignments, Provided that nothing in this section
shall have effect so as to render void any assignment of book
debts due at the date of the assignment from specified debtors,
or of debts growing due under specified contracts, or any assign-
ment of book debts included in a transfer of a business made
bona fide and for value, or in any authorised assignment.’’

With respeet to assignment of book debts we have in this
Provinee no statute requiring registration, notice or publication
of such assignments; and the question arises as to whether
this seetion avoids all general assignments of book debts, execept
in Provinees where there is statutory provision for registration,
notice and publication of such assignments and there has been
registration notice or publication of such assignments,

The other view is that there is no avoidanee under the statute
where there is no provineial law requiring registration notice
and publication.

It is unfortunate that the parliamentary draftsman should
have left see. 30 (1) so obviously open to conflicting inter-
pretation, when the use of a few additional or different words
would have put the meaning beyond dispute.

With respect to the contention that the bank is not a person
within the meaning of the Aect, the general rule is that when
a word is used more than once in a section, the same meaning
must be given to it whenever it oceurs. That would work a
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result with respect to see. 30 (1) which I cannot believe to
have been intended by Parliament. I should rather read the
section as being intended to enact that where any person who
is liable to be adjudicated bankrupt or is capable of making
an assignment, under the provisions of the Act, makes an assign-
ment to any person capable of taking an assignment of book
debts, ete., the assignment shall be void, ete. The assignments
which are within the seetion are struck down as void in the
prineipal clause, and in direct and explicit terms; and in the
subordinate clanse those which comply with the provineial laws
which are now or may hereafter be in force, are restored. If
it were intended to restore those made where there are no
such provineial laws, it is not unreasonable to expect that
Parliament would say so in terms as direet and explicit as
those used in the main clause.

While the question is not clear from doubt, I have arrived
at the conclusion that the second question should be answered
in the affirmative.

Meviasn, J.:—The Inverness Railway and Coal Co. is a body
corporate, incorporated by special Aet of the Legislature of
Nova Seotia for the purpoese of owning and operating a mining
undertaking at Inverness and elsewhere in the County of Inver-
ness and for the purpose of owning and operating a railway
in said county and the said company had duly built a railway
from Canso to Inverness and had operated the same in the
carrying of freight and passengers and had operated mines
at Inverness up to July 20, 1920,

The National Trust Co. Ltd, is a body corporate and the
mortgagee of the entire railway and mining undertaking of
Inverness Railway and Coal Co. and trastee for bondholders
under a trust deed.

By agreement in writing which was dated June 16, 1920, said
Inverness Railway and Coal Co. Ltd. and the National Trust
Co. Litd. agreed to sell the entire undertaking of the said Inver-
ness Railway and Coal Co. to Henderson upon the terms therein
expressed, and in pursuance of said agreement said Henderson
entered into possession of the properties therein deseribed on
July 20, 1920.

The Inverness Railway and Collieries Ltd. is a body corporate,
incorporated under the provisions of the Nova Scotia Joint
Stock Companies Aet, R.S.N.S. 1900, ch. 128, July 28, 1920,
for the purpose of carrying on a mining and railway under-
taking. In accordance with the provisions of the Railway Aet,
R.S.N.S. 1900, ch. 99, and amendments thereto, said Henderson
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notified the Commissioner of Mines on July 20, 1920, that he
had purchased the said properties, but no notification was ever
given to the said Commissioner of Mines by or on behalf of
the Inverness Railway and Collieries Ltd. of that ecompany’s
intention to run or operate a railway. On July —, 1920, said
Henderson and Inverness Railway and Collieries Ltd. entered
into the agreement under which the said Inverness Railway
and Collieries Ltd. as agents of said Henderson operated the
said railway from on or about July 21, 1920, up to and until
February 7, 1921, when the said Inverness Railway and Coal
Co. and the National Trust Co. re-entered into possession of
the properties on default having been made by said Henderson
under his agreement.

The Royal Bank of Canada on December 27, 1920, received
an assignment of book debts from Inverness Railway and
Collieries Ltd., which is not, I understand, of the character
which is expressly excepted from the operation of see. 30 of
the Bankruptey Aect.

For the purposes of this application only, it is admitted the
Royal Bank of Canada gave present cash value on taking such
assignment of book debts.

On February 26, 1921, the Inverness Railway and Collieries
Ltd. made an assignment under the provisions of the Bank
ruptey Aect to the Eastern Trust Co,, trustee in bankruptey.

Two questions raised for the consideration of the Judge in
Bankruptey have been submitted to us:—(a) Whether the
assignment made by the Inverness Railway and Collieries Litd.
to the Eastern Trust Co. was authorised under the provisions
of the Bankruptey Aet; (b) Assuming such assignment be
valid, whether the general assignment of book debts to the
Royal Bank is void as against the trustee in bankruptey.

The Bankruptey Aect 1919, ch. 36, as amended by the Acts
of 1920, eh. 34, and 1921, ch. 17, has the following provisions :—
‘2, In this Act unless the context otherwise requires or implies
the expression. . . . . . .

(k) ‘Corporation’ includes . . . any incorporated com-
pany . . . which has an office in or which carries on busi-
ness within Canada, but does not include building societies
having a capital stock nor incorporated banks, savings banks,
insurance companies, trust companies, loan companies or rail-
way companies. . . . . . .

(o) ‘Debtor’ includes any person . . . who . . .
(d) was a corporation . . . which carried on business in
Canada; and where the debtor is a corporation as defined by
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this section the Winding l'p Aet . . . shall not .
apply to it.

(an) ‘Person’ muiudw corporatlon and partnership,

30 (1) Where a person engaged in any trade or bumnun
makes an assignment to any other person of his existing or
future book debts or any class or part thereof, and is sub-
sequently adjudicated bankrupt or makes an authorised assign-
ment, the assignment of book debts shall be void against the
trustee in the bankruptey or under the authorised assignment
as regards any book debts which have not been paid at the date
of the petition in bankruptey or of the authorised assignment,
unless there has been compliance with the provisions of any
statute which now is or at any time hereafter may be in force
in the province wherein such person rvesides or is engaged in
said trade or business as to registration, notice and publication
of such assignments, Provided that nothing in this section shall
have effeet so as to render void any assignment of book debts
due at the date of the assignment from specified debtors or of
debts growing due under specified contracts or any assignment
of book debts included 1n a transfer of a business made bona
fide and for value or in any authorised assignment. (2) For
the purposes of this section ‘assignment’ includes assignment
by way of security and other charges on book debts.””

Is an assignment of book debts to an ineorporated bank
within this section?

It is contended on behalf of the bank that it is not a ‘person’
within the meaning of this section; and that although the word
‘person’ includes by sub-see. 2 (aa) above quoted a ‘corpora-
tion” the latter word must there be held to be used in the
restricted sense as defined in see. 2 (k).

Undoubtedly see. 2 is a part of the Aet, but a perusal of the
section itself I think indicates that the word ‘corporation’ as
therein used is not always intended to be read in such a
restricted sense. Where such restricted sense is clearly intended
in this section the words ‘corporation as defined by this section’
(see sub-see. 2 (0) ) are used. I am therefore of opinion that
the word ‘corporation’ is used in sub-sec. 2 (aa) in its ordinary
and unrestricted sense, which indeed is the usual and proper
way of using definitive language, and that consequently the
word ‘person’ in see. 30, line 2, includes an incorporated bank.

Our attention has been called to see. 33 of the Interpretation
Act, ch. 1, RS.C. 1906, which provides that *‘Definitions or
rules of interpretation contained in any Act shall unless the
contrary intention appears apply to the construction of the
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Aet which eontain those definitions or rules of

sections of the
interpretation, as well as to the other provisions of the Aet.’
But section 34 of the same Act, which section is headed
‘Definitions,” also provides:

““In every Act unless the context otherwise requires
(20) *‘Person’ includes any body corporate and politie

I do not think that the context requires us to restriet this
meaning either in sub-see. 2 (aa) or in see. 30, Certainly not
in the latter. Indeed I cannot see any. reason for putting by
implication banks, insurance companies, trust companies, loan
companies and railways in a better position than other eredi-
tors. The legislative intention on the contrary is, I think,
prima facie against any such preference.

But it is further to be considered whether see. 30 has any
operation in this Provinee when no such statute as that eon-
templated by the section is in force. The proper construetion
to be put upon the section is not, 1 think, easy to determine.
The bank contends it has no application in a Provinee where
there is no statutory provisions such as that therein referred to.

I have come to the conclusion that the intention of this
seetion is to make void traders’ assignments of book debts as
against the trustee in bankruptey in respeet of book debts
unpaid at the date of the petition or assignment in bankruptey
except as to assignments of the elasses of book debts named in
the proviso to the section and as to assignments of which
publicity has been given by registration or otherwise in com
pliance with ‘any’ existing or future provineial statute. In
other words, the assignment, if not within the proviso, shall be
void unless there be a local statute as to publicity and com-
pliance with ‘any’ such statute. The word ‘unless’ is often
used as meaning ‘except when,’

I am unable to give any other consistent interpretation to
the seetion. 1If it were not intended to apply to Provinees
where no such statutory provisions exist 1 think we should
reasonably expect different language to be used.

I think the section has the primary objeet of avoiding eertain
assignments of traders in favour of their ereditors in bank-
ruptey and not merely to define the effect of non-compliance
with provineial legislation.

The section of the English Bankruptey Aet from which this
section was apparently derived has evidently this primary
object in view. 1914 ch. 59, see. 43,

This seetion, of course, was passed by a Parliament with
plenary powers which had no need to make provineial distine-
tion or make any concessions to provincial legislative powers.
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If the section vnder consideration is to.be held not to apply
to Provinces where no such legislation exists, I ean give no
consistent meaning to the proviso therein contained. Why
should not loeal statutes in respeet of book debts such as these
mentioned in the proviso be complied with? And if non-com-
pliance with loeal statutory provisions in respect thereto made
them void as against creditors by the terms of the statutes
themselves (see for example ch. 5, (B.C.) 1916) why should
the subjeet of the assignment not go into the hands of the
trustee in bankruptey ?

Was the Inverness Railway and Collieries, Ltd., entitled to
make an assignment under the Bankruptey Aet? This road
was constructed and operated under special legislation of the
Provinee. 1t was subject to the provisions of the local Rail-
way Aect, ch. 99, R.S.N.S. 1900. And that Aet, including sees.
269, 270 and 271, 1 think contemplates that it should not be
otherwise held or operated except by license as therein provid-
ed unless under special legislation, A eompany incorporated
by letters patent might perhaps not be subjeet to the provis-
ions of the Railway Aet. But it is, 1 think, the intention of
that Act that a railway like the one in question when subjeet
to the provisions of the Act should so remain.

The proper conclusion,, as it seems to me, is that the Inver-
ness Railways and Collieries, Ltd., was not in business as a ‘rail-
way company’ within the meaning of the Bankruptey Aet. It
did not have, and eould not have, the usual powers of a rail-
way company as to aequiring lands ete., without special legis-
lation. It was doing what any person could do as agent for
Henderson in the operation of the railway with a view appar-
ently of going into business after the Legislature met, as a
railway company having the powers and responsibilities of such
a company in respeet to the partieular road in question; and
it was not even doing that when it made the assignment in
bankruptey. Indeed there may be some question as to whether
the term ‘debtor’ as defined in sec. 2 (o) of the Bankruptey
Act does not include every sort of ‘corporation’ in view of the
restrictions applied to that word when used in that sub-seetion
in eonnection with winding-up proceedings. On this, however,
I offer no opinion.

Both the questions submitted should, I think, be answered in
the affirmative.
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REX v. VARGA,
Saskatchewan Court of Appeal, Hawltain, CJ.8., Turgeon, J.A., and
Brown, CJ.K.B. September 26, 1921.

INTERNAL REVENUE (§1--10)—INLaNp REVENUE Act (CAN.) —Possession

OF MASH SUITABLE FOR MAKING SPIRITS—ONUS OF PROOF AS 10
LICENCE FROM OR NOTICE T0O REVENUE DEPARTMENT,

On a charge under the Inland Revenue Act (Can.) of unlawful
possession of mash suitable for the manufacture of spirits, the
onus is upon the accused to shew the possession was lawful be-
cause of his having the required license or having given the
required notice under the Act,

The following case was stated for the opinion of the Court
of Appenal by MeKay, J.:—

““On the 4th of June, 1921, at Yorkton, the accused was
tried by me with a jury, upon the following charge:

“For that he the said Frank Varga at or near Section
34-24-5, W. 2nd, in the Provinee of Saskatehewan, on or about
the,26th day of April, 1921, without having a license under
The Inland Revenue Aect, being Chapter 51 of the Revised
Statutes of Canada 1906 and amendments thereto, and without
having given notice as required by the said Aet, did have in his
possession a quantity of wash suitable for the manufacture of
spirits,

“The said Frank Varga further stands charged as afore-
said for that at the same time and place without having a
license as aforesaid and without having given notice as afore-
said did have upon his premises a quantity of wash suitable
for the manufacture of spirits,

“The evidenee for the Crown showed that the aecused had
in his possession and upon his premises as charged a quantity
of wash suitable for the manufacture of spirits, but no evidence
was produced to shew that he had no license or had not given
notice as required by the said Inland Revenue Aet.

““No evidence was ealled for the accused. Counsel for the
accused contended that the Crown should show that aceused
had no license and had not given the required notice,

“In view of sees. 33, 54 (2), 127 and 154 of The Inland
Revenue Act and what is stated on pp. 1956 and 1957 of the
7th Eng. and 1st Can, ed. of Russell on Crimes [Note (a)], I
ruled that the onus was on the accused to shew he had the re-
quired license or had given the required notice,

(a) ONUS OF PROVING EXCEPTION UNDER REVENUE STATUTE — INLAND
Revesve Acr (Cax.).

In R, v. Hanson (referred to Paley on Convictlons, ed. by
Dowling, p. 456 n (1) ), the rule laid down In R. v. Twurner, 3 M.
& 8. 206 was afirmed. That rule was that the prosecutor, in
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““The jury found the accused guilty on the said charge and 1
bound him over to appear for sentence at the next sittings of
the Court of King’s Bench at Yorkton, and on the application
of counsel for the aceused I decided to submit a case for the
opinion of the Court of Appeal.

*“The question submitted for the opinion of the Court is: Was
I right in ruling that the onus was upon the accused to shew
that he had the required license or had given the required
notiee?"’

W. M. Graham, for the Crown.

W. R. Parsons, for the aceused.

At the ~lose of the argument the Court answered the question
submitted in the affirmative and affirmed the eonvietion without
giving written reasons,

Conviction affirmed.

HIGGINS v. ELLIOTT,

Nova Scotia Supreme Court, Harris, CJ., Russell, J., Ritchie, EJ.,
Mellish and Rogers, JJ. April 13, 1922,

SaLe (§IV—81)—8SALE OF BUSINESS BY DEFENDANT—RESALE TO DEFEND-
ANT BY PURCHASER—BULK Sates Acr, 1918 (N.8.), cn, 5—Nox-
COMPLIANCE WITH PROVISIONS OF ACT—VALIDITY OF TRANSACTION,

The defendant carried on a general store business which in 1912
or 1913 he sold out to one Ernest E. Peers, The defendant leased
his premises to Peers and in 1920 Peers owed defendant $1,100
rent and a large sum for the balance of the sale of the stock which
was represented by a note. In August, 1920, Peers sold his stock of
goods then inventoried at cost prices at $3,766.97 to the defendant

general, is not called upon to prove negatively all that is stated
in the information as matter of disqualification. In R. v. Hanson,
the conviction was for selling ale without an excise license. The
information negatived the defendant's having a license, but there
was no evidence to support this negative averment. The convie-
tion was sustained on the evidence of sale, and the absence of
proof by the defendant that he had a license. Abbott, C.J., said
there might be cases which may be fit to be considered as ex-
ceptions to the general rule but this was not one of them. The
party thus called upon to for an off 1 the excise
iaws, sustains not the slightest inconvenience from the general
rule, for he can immediately produce his license; whereas if the
case Is taken the other way, the informer is put to considerable in-
convenience. 8o in R. v. 8mith, 3 Burr, 1475, which was a con-
viction for trading as a hawker and pedler without a license, and
the trading was admitted, the onus of proving a license was upon
the accused.

[Russell on Crimes, 7th Eng. and 1st Can. ed. pp. 1956, 1957,
Cf. R. v. Willis, 1 Hawk.,, ch. 89, sec. 17; Apothecaries Co, v. Bent-
Tey, Ry. & M. 169; 1 C. & P, 638; R. v. Harris, 10 Cox C.C. 541.)
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at 76 cents on the dollar and the amount of the sale, after de-
ducting a small sum for work in connection with the sale amounted
to $2,792.97. There was no settlement of the amount due the
defendant by Peers at the time, but it was to be calculated and
off-set against the $2,792.97. Later the defendant paid Peers $400
in cash and there were some notes indorsed by defendant for Peers
which apparently were accommodation and retired by Peers. The
defendant claimed that there was probably $70 or $80 still due to
Peers on a settlement of the accounts,

The Court held, reversing the judgment of the trial Judge, that
the sale by Peers to defendant was for “cash or on credit” within
the meaning of the Bulk “.ales Act, ch. 5, N.8. Stats. 1913, sec, 3,
and void for non<compliance with that Act,

Avreal from the judgment of Chisholm, J., dismissing with
costs plaintiff's action to set aside a sale or transfer of a stock
of goods, wares or merchandise made by one Ernest E. Peers
to defendant as fraudulent and void as against ereditors and as
being a sale in bulk within the meaning of the Bulk Sales Aet,
sec. 6 (N.S.), 1913, eh. 5. Reversed.

N, Jenks, K.C,, and F. L. Milner, K.C., for appellant.

J. L. Ralston, K.C., and J. A. Panway, K.C., for respondent.

Hagris, C.J. (after setting out the faets as stated in the head
note) :—The plaintiff, in December, 1920, recovered a judg-
ment against Peers for $251.91 which is unsatisfied, and on
January 11, 1921, issued a writ against the defendant elaiming
a declaration that the sale by Peers to defendant was void:
(a) Under the Statute of Elizabeth, (b) Under the Assignments
Aet, R.S.NGS, 1900, ¢h, 145, or (¢) Under the Bulk Sales Aet,
eh, 5, 1913 (N.8.), as against the ereditors of Peers, and that
the goods sold to defendant are assets for the payment of the
debts of Peers.

The ease was tried before Chisholm, J., at Amherst, who
gave judgment in December, 1921, dismissing the action, and
there is an appeal to this Court.

The transaction was not attacked in this Court under the
Statute of Elizabeth or the Assignments Aet, but it was con
tended that it was void under the Bulk Sales Aet ¢h, 5 of the
Acts of 1913,

The trial Judge had decided that the sale was not one for
cash or eredit within see. 4 of the Bulk Sales Aet.

One question argued at considerable length was as to whether
or not see. 3 of the Aet applied to sales other than those **for
cash or on eredit’’ to which only sees, 2 and 4 apply.

While sees. 2 and 4 specifically refer only to sales of goods
“for eash or on eredit’ see. 3 it is contended has a wider ap-
plication. I quote it in full:

“3. Any agreement for the purchase or sale of any stock of
goods, wares or merchandise in bulk shall be in writing and
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shall contain an inventory of the property so sold or to be so
sold, and such agreement shall be filed within ten days after
the execution thereof in the registry office of the registration
distriet where the vendor resides, or if he is a non-resident, then
in the registry office of the district where such property is si-
tuate, and no part of the purchase price for such goods, wares
and merchandise shall be paid or any promissory note or notes
or any security for said purchase price delivered within thirty
days after the execution of such agreement.”

Notwithstanding the general words used in the first part of
this section it is, I think, elear from the words of the last part
of the section that it is sales ‘““for eash or on eredit’’ only that
are being dealt with and any other construetion would lead to
the anomalies pointed out by the trial Judge.

The question is whether the sale here is one for ‘‘cash or on
eredit’” within the meaning of the Act and I have reached the
conclusion that it is. It is obviously within the mischief aimed
at by the Aet and it is not a barter or exchange of goods which
counsel argued did not come within the meaning of the Aet.
If the transaction is examined it resolves itself into a sale for
cash worked out by off-setting the cash payable for the goods in
part against the debt due from Peers to the purchaser,

In Spargo’s case (1873), L.R. 8 Ch. 407, at p. 414, 42 L.J.
(Ch.) 488, 21 W.R. 306, Mellish, L.J., said :—

‘‘Nothing is elearer than that if parties account with each
other, and sums are stated to be due on one side, and sums to
an equal amount due on the other side on that accouut, and
those accounts are settled by both parties, it is exaetly the same
thing as if the sums due on both sides had been paid. Indeed,
it is a general rule of law, that in every case where a transac-
tion resolves itself into paying money by A. to B., and then
handing it back again by B. to A., if the parties meet together
and agree to set one demand against the other, they need not go
through the form and ceremony of handing the money back-
wards and forwards.”’

And see also comments on this case by Lord Macnaghten in
Laroeque v. Beauchemin, [1897] A.C. 358 at p. 365, 66 L.J.
(P.C.) 59, 45 W.R. 639; and Livingstone v. Whiting (1850), 15
Q.B. 723, 117 E.R. 632, 19 L.J. (Q.B.) 528, 15 Jur, 147,

Some cash was paid by the detendant to Peers after the sale
on account of it and the defendant admits that there is still
due to Peers $70 or $80 on the purchase.

The Act makes bulk sales—and it is admitted this is one—
absolutely void as against the creditors of the vendor in cases
where the provisions of sees. 2 and 3 have not been complied
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with, unless the proceeds of the sale are sufficient to pay the NS.
ereditors of the vendor in full and are in faet actually applied 8.
in or towards payment of all the vendors’ ereditors pro rata oo
without giving any preference or priority to one over another  Hiceins
exeept such as is provided for by law or previous contraet. The El_l';","_
money was not so applied. The plaintiff is entitled to a decree J—
that the sale was void under the Aet. Harrls, CJ.
The only remaining question is as to whether the remedy
can be worked out in this action or whether the plaintiff is to
be left to work out his remedy by execution or if necessary by
further proceedings. The most of the goods or at least one-
half of them had been sold before the trial and they have now
probably all been disposed of by defendant.
The statement of claim does not specifically set out that the
plaintiff is suing on behalf of himself and all the other ereditors
of Peers, but the relief claimed is that the sale is void as
against the ereditors of Peers and that the goods sold to the
defendant are assets for payment of the debts of Peers.
The action is, I think, to be treated as an action on behalf
of all the ereditors,
InMacdonald et al v. MeCall (1885), 12 A.R. (Ont.) 593,
Osler, J.A. in considering a similar question said at pp. 635-6:
““From the conclusion thus arrived at as to the ereditors’ right
to obtain execution of property of this nature it follows upon
the authority of the Reese River Mining Co. v. Atwell, LLR. 7
Eq. 347, and Longeway v. Mitehell, 17 Gr. 190, that the plain-
tiffs having proved their status as ereditors are at least entitled
to a decree declaring the impeached conveyance to be void as
against ereditors. But should not the Court now go further?
In those cases the court of equity was exereising its own pe-
culiar jurisdietion to set aside an instrument on the ground of
fraud, and could not give the plaintiff judgment and execution.
To arm himself with that he was compelled to resort to a court
of law, though a legal execution might be useless, and it might
be necessary for him if he wanted equitable execution again to
resort to the Court of Chancery by means of a fresh suit in
that court.
Under the jurisdiction at first conferred on the old courts by
the Administration of Justice Aet, and now, in consequence of
the ereation by the Judicature Aet of a new tribunal, having
the combined jurisdietion of the old, this state of things no
longer exists, and the court gives in one and the same action,
so far as it can conveniently be done, the complete and ap-
propriate relief to which the party is entitled. . . . . On
principle and on the authority of such cases as Anglo-Italian




158

N.8.

8.C.

Hicains

Russell, J.

DominioN Law Reporrs, [65 D.L.R.

Bank v. Davies, 9 Ch, D. 277; Smith v. Cowell, 6 Q.B.D. 75;
Salt v. Cooper, 16 Ch. D. 544; Slade v. Hulme, 18 Ch. D, 653,
I ean see no reason why all this should not be done in the same
action.”’

See this ease on appeal (1886), 13 Can. 8.C.R. 247.

What Osler, J. said in Macdonald and MeCall was guoted
with approval and followed in Urquhart v. Aird (1905), 6
0.W.R. 155.

The form of the deeree can be settled when the order is
moved for,

Perhaps 1 should add that T agree with what the trial Judge
has said, that the transaction seems to have been an absolutely
honest one and the defendant entered into it without knowing
of the existence of the Bulk Sales Aet. There seem to be very
few persons who were ereditors at the time of the transaction
and apparently they are known and the amount of their respee-
tive claims can easily be ascertained. The property has prob-
ably all been sold and the amount the defendant is to account
for can be ascertained and probably the parties can now agree
without the necessity for a reference, or the attendant cost to
adjust their rights and the rights of all parties interested, and
I trust this will be done. In any event the defendant must
pay the costs of the trial and appeal.

Russen, J.:—This is a case the result of which depends
upon the construction of the so called “‘Bulk Sales Act’’
passed in 1913, ch. 51. The Aet consists of 8 sections, the sixth
of which defines a bulk sale ir such terms as undoubtedly apply
to the transaction in question The second section makes it the
duty of every person who bargains for, buys or purchases any
stock of goods, wares or merchandise in bulk for eash or on
credit, before closing the purchase of the same, and before pay-
ing to the vendor any part of the purchase-price or giving any
promissory note or notes or any security for the purchase-price,
to demand and receive a statutory declaration of the vendor
or his duly authorised agent stating the names and addresses
of all the ereditors of the vendor and the amounts due, owing,
payable or aceruing due.

My impression is that the terms for cash or on eredit were
intended to cover every conceivable case of a bulk sale, because
the next following section, which provides for a written memorial
of the agreement which is required to be filed, omits the qualify-
ing words, for cash or on eredit, and enaets in clear terms that
any agreement for the purchase or sale of any stock of goods,
wares or merchandise in bulk shall be in writing and shall
eontain an inventory of the property so sold or to be sold and




65 D.L.R.] DomiNioy Law Reports.

such agreement shall be filed within ten days after the exeeution
thereof in the registry office of the registration distriet in which
the vendor resides (with provision added for the case of a non-
resident) and no part of the purchase-price shall be paid or any
promissory note or notes or any security for the purchase-price
delivered, within 30 days after the execution of the agreement,

I cannot entertain any doubt that the third section refers to
the same transaction as the second and enacts an added require-
ment to that contained in sec. ? of the Act. The fourth section
enacts that whenever any person purchases any stock in bulk
for cash or on eredit and pays any part of the price or executes
or delivers to the vendor or his order or to any person for his use
any promissory note or other document on aceount of the price
without first having demanded and obtained the statutory de-
claration provided for in see. 2 “‘or if such agreement is not
filed as provided in sec. 3, then such sale shall be deemed fraudu-
lent and shall be absolutely void as against the ereditors of the
vendor unless the proceeds of such sale are sufficient to pay the
ereditors of the vendor in full and are in fact actually applied
towards their payment pro rata,”’

The sections that I have summarised are those with which
we are chiefly concerned in the solution of this ease, It is un-
fortunate that we are unable to depend upon precedents de-
rived from the decisions in other Provinees as the terms of the
Act as adopted in the different Provinces so greatly vary. For
example: the statute of Saskatechewan under which oceurred the
case of Peart Bros. v. MacDonald, cited by the trial Judge in his
decision (1917), 33 D.L.R. 19, 10 S.L.R. 6, makes it clearly a
condition of the sale being void that the purchaser shall pay
part of the purchase-priee or deliver a note, ete. No part of the
price had been paid and therefore the Court in banco reversed
the decision of Newlands, J., and held that the sale did not eome
within the elass of sales contemplated by the Aet. The statute
of this Provinee is materially different as to the very point on
which the Saskatehevan decision turned. To bring the sale
within the terms of tae Aect all that is necessary is that it should
be a bulk sale for cash or on eredit and as to such a sale the
provision follows that before closing the purchase and before
paying, ete., or giving, ete., it shall be the duty of the purchaser
and vendor to comply with certain conditions, failure to comply
with whiech renders the transaction void against ereditors of
the vendor. In Saskatchewan it could be held that the transac-
tion did not come within the terms of the statute at all. Ilere—
subject to the question to be considered later whether in order
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to come within the statute it must be for cash or on eredit and
whether if so it was a sale for cash—the transaction was within
the statute and the only question to be determined is whether or
not there had been such a non-compliance with the statutory
requirements as to render the sale void.

The defendant was a merchant doing business in Pugwash
who, in August, 1913, sold his stock in trade to one Peers for
$2,000 and leased his building to him at a rental of $200 a year.
The purchaser carried on business for a number of years and
became indebted to the defendant in the sum of $3,000. At
length, in August, 1920, the defendant Elliott purchased the
stock in the shop for $2,792.97 which was assumed to be about
75% of the invoice price. No question is made as to the honesty
or fairness of the transaction. The question is simply whether
it comes within the terms of the Bulk Sales Act. 1 do not see
how the question can be answered otherwise than in the affirma-
tive. There may be a fair question raised as to whether it was
a sale for eash or on eredit. I think it was a sale for cash. To
constitute such a sale it is not necessary that any actual money
should pass from the hand of the purchaser to that of the ven-
dor. The transaction is the same as if the purchaser had handed
his cheque to the vendor and the latter had passed it back to the
purchaser in cancellation pro tanto of the debt. As Lord Mae-
naghten said in Larocque v. Beauchemin, [1897] A.C'. 358, at p.
367, quoting James, L.J., in an earlier case: ‘‘anything which
amounts to what would be in law sufficient evidence to support
a plea of payment would be a payment in cash within the mean-
ing of this provision,’’ there under consideration. The passages
that immediately follow seem to me clearly applicable to this
transaction and to warrant us in deciding that the sale was a sale
for cash.

But. whatever doubts there may be as to the application of see.
2, there can be none whatever if I am right in holding that seec.
3 is applicable to this tr tion. The agr t between the
parties was not reduced to writing nor filed according to the re-
quirements of the section. The enactment is clear and distinet
that if the agreement is not filed as provided in see. 3 the sale
shall be deemed to be fraudulent and shall be absolutely void
as against ereditors of the vendor unless the proceeds of the sale
are sufficient to pay the ereditors in full and are in faet actually
applied in or towards the payment of all the vendor’s ereditors
in the manner provided by the seetion.

The proceeds of the sale were not sufficient to pay the de-
fendant in full, not to speak of other ereditors, one of whom
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was the plaintiff who obtained judgment against the vendor on
December 18, 1920, for $251.91, no part of which has been paid.
The defendant tells us frankly that he never knew that such a
thing as the Bulk Sales Act existed, and I have not a particle
of doubt that he tells the truth. The trial Judge has expressed
his belief that the transaction was entirely honest and 1 find no
difficulty in concurring in that belief and regretting that a
statute so vitally afecting the transactions of the business com-
munity should be so little known as it is. It is suggested that
if the provisions of sees. 2 and 3 of the Aet are held to apply
to the defendant s purchase it may not be too late even now for
him to comply with their requirements. I fear that this sug-
gestion cannot be worked out. Section 2 requires the statutory
declaration to be made before closing the purchase. The pur-
chase was closed at the latest the moment there was a delivery
to satisfy the Statute of Frauds. The provision that the
written agreement is to be filed within 10 days after execution
surely cannot be complied with by one not reduced to writing
until more than a twelvemonth from its date although no time
is expressly stated within which it is to be put in writing.

The defendant may, however, escape the consequences of his
innocent failure to comply with the law if one or other of the
contentions made by his counsel and not dealt with at the trial
can be supported.

It is contended that the goods were all disposed of and plain-
tiff cannot now claim them from the defendant. The answer
is, in part, that the goods have not all been disposed of. As to
the goods disposed of it may be for the parties at a later stage
to discover the meaning of the term ‘‘absolutely void as against
the creditors of the vendor.”” It would not be advisable, per-
haps it would not be just, to determine such a point without
hearing the parties interested as to the doubt expressed by
Strong, J., in Clarkson v. MeMaster (1895), 25 Can. S.C.R. 96.
It seems difficult to comprehend how any title can be made to
property, so long as there is an unpaid creditor, by virtue of a
transaction which the statute declares to be absolutely void
against ereditors. On the other hand, it would be an obvious
injustice that a purchaser for value of the goods without notice
of the invalid nature of the transaction should be compelled
to surrender the property. The statute of Elizabeth enacted
that transfers of property under the conditions therein defined
should be utterly void, but it was not long before it was dis-
covered that they were only voidable. We are not called upon
in this case to say whether the property can be followed in the
hands of the innocent purchaser or not.

11—65 p.L.k.
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The defendant further contends that plaintiff cannot succeed
without au execution. Whatever may have been the decisions
of this Court in former days, I think there can be nothing in the
contention since the lecision in Reese River Silver Mining Co. v.
Atwell (1869), L.R. 7 Eq. 347, 19 W.R. 601. The comments
on this case of Strong, J., in MeCall v. MeDonald (1886), at 13
Can. 8.C.R. p. 255, and on two earlier cases in which it had been
held that the ereditor attacking a deed as void must first have
a judgment at law, besides being interesting and instructive,
seem to dispose conclusively of the contention now set up.

The remaining contention of the defendant is that the vendor
of the property should have been made a party to the action.
The plaintiff claims no relief against the vendor, and the vendor
has no interest in the relief claimed against the purchaser or
in respeet of the goods transferred. The vendor has parted
absolutely with his interest in the property and has received
from the purchaser a release pro tamto of his debt due the
latter. 1 see no reason why it was necessary that he should be
Jjoined.

In my opinion the appeal must be allowed with costs and a
declaration as claimed that the transfer was void under the Bulk
Sales Act, that the goods so far as they are in the hands of the
purchaser ars assets for the payment of the judgment recovered
by Peers and that the purchaser is trustee of the proceeds of the
sale so far as may be necessary for the satisfaction of the said
Jjudgment.

Rrrcuig, E.J., concurs with Rocers, J.

Mervisn, J.:—1 think that the sale in question was a sale
for cash or on credit within the meaning of the Bulk Sales Act.
The goods were bought for a money price agreed on and I do
not think it was any the less a sale for money because the
money which the vendor owed the vendee was to be utilized
for the purpose of payment. The parties were not making a
barter or exchange of goods, nor was the transaction an assign
ment in trust. The price was presently payable subjeet to an
adjustment of accounts which might shew a balance one way or
the other, and so might turn out to be in part a credit sale, but
in so far as one account was met by the other at the time of
the sale it was a cash sale. (See Benjamin on Sales, 6th ed.,
p. 877).

The appeal should be allowed with costs and judgment be
given with costs in favour of the plaintiff, declaring that the
transfer was void under the Bulk Sales Aet, and for such fur-
ther and other relief as may be appropriate to the ecircum-
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stances and which can be discussed when the order is moved
for.

Rocers, J.:—A sale by a general trader to the defendant, his
principal ereditor, of substantially all of his stock in trade is
attached by the plaintiff, a ereditor, as being void under the
Bulk Sales Aet (1913, ch. 5). The debtor, one Peers, had pur-
chased the business as a going concern from the defendant El-
liott some years previously, and at the time of the transaction
in question was the latter’s debtor for a portion of the purchase
and rent of the shop owned by Elliott in which the business had
been conducted. Peers, who thought his goods would amount
at cost prices to a sum between $5,000 and $6,000 was willing
to sell out at seventy-five ets. on the dollar, and after some
negotiation Elliott agreed to become the purchaser on that
basis. Stock was taken by a third party and as the gross
amount reached the sum of $3,800 only, the sum payable after
dedueting the agreed discount and expenses amounted to $2.-
792. The indebtedness of Peers to Elliott ineluding the rent
is spoken of in round figures as amounting to about $3,000.
The trial Judge found the agreed price to be reasonable and
fair, but there are no findings as to the precise terms of the
contract regarding payment, Peers says he got a slip from
Elliott shewing the amount arrived at and that he did not re-
ceive any money on account. He adds, however, and he repeats
it several times, that he has not as yet had any settlement with
Elliott. Apparently there were other dealings between them
and on a settlement there would be a balance to be paid to
Peers. The evidence of Elliott on the point will best be appree-
iated by quoting it verbatim.

Q. It is correet, is it, that you never paid Mr. Peers any
part of the purchase price? A. 1 never did. Q. Do you in-
tend to pay him? A. I intend to pay him if there is anything
due him; I always pay my debts. I try to. Q. On what terms
were these goods purchased, Mr. Elliott, for cash or eredit?
A. They were purchased for when my bill was paid-—Mr, Peers
at the time I was buying claimed he had between $5,000 and
$6,000 worth of stock; I told him T did not think he has half
or over half, that was roughly and I bought them and they were
to go to pay my debts and there were some of the goods in the
store when I bought that T had sold to him. Q. And your debt
was about $3,0007 A. Yes, that is rent and debt. Q. For
which you held his promissory note? A. Yes, and there was a
small shop account opposite. Q. Then there would not be
anything due him? A. We did not know whether there was
anything due him; I think to-day there is probably $70 or $80
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more would be due him if things were settled up but not more
than that; I would not even say that; there might be a trifle
owing him.””

The transaction, if it is to stand, results in Elliott’s acquisi-
tion of the goods, his setting off of his debts against the price,
and an unascertained balance amounting possibly to $70 or
$80, or perhaps ‘‘only a trifle’’ in favour of Peers is to be
struck when the postponed settlement is arrived at. There is
no contradietion as to the terms which are easily gathered from
the evidence already referred to.

The question for determination, purely one of interpretation,
is whether such a transaction is hit by the Bulk Sales Aect?
The Aect is entitled :—‘‘An Aet to Regulate the Purchase, Sale
and Transfer of Stocks of Goods in Bulk’’ and by sec. 6 a sale
in bulk is a sale or transfer of goods (or part thereof) out of
the usual course of business or when substantially the entire
stock or an interest in the business is sold or conveyed or at-
tempted to be sold or conveyed. There can hardly be a doubt
that the passing over by a debtor to a favoured creditor of his
whole stock of merchandize is such a transaction as one would
expect to be dealt with in an Aet purporting to deal compre-
hensively with ‘‘the purchase sale and transfer of stocks of
goods in bulk.”” (See the remark of Lindley, M.R. in Fielding
v. Morley Corporation, [1899] 1 Ch. 3). The legislation
is remedial and its purpose is to improve the position of gen-
eral ereditors as against those who would seek special advan-
tages and it must without straining the language used be rea-
sonably construed so as ‘‘to suppress the mischief and advance
iie remedy.”” It is ancillary to the many modern statutory
enactments tending to compel a trading debtor to respect the
equal claims of all ereditors to share ratably in his assets.
The condition of solvency or insolveney has no relationship to
this added safeguard for the payment of just debts without
priority or preference. It is made clear that a trader who is
about to sell out his business must consult his ereditors and be
quite sure that he intends to shew equal justice to all and the
purchaser has a duty thrown upon him of deelining to purchase
in the absence of evidence disclosing that the debior is respeet-
ing the primary obligation of paying his debts out of his goods,
the possession of which 1s assumed to be the basis of credit. An
Act of this nature with its scope so well defined by both title
and contents should if at all possible be interpreted with suffie-
ient liberality to save it from becoming meaningless and use-
less, and to defeat attempts to do something in an indirect or
circuitous manner which the Aet is intended to regulate if not
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prohibit. If a favoured ereditor can obtain. payment of his
claim by the simple device of purchasing his debtor’s stock in
bulk and off-setting his debt, the Aet will be practically destroy
ed and the method suggested by the transaction in this case (the
bona fides of which is not questioned) will soon become a pop-
ular one, particularly among that large class of transient tra-
ders whose commercial dealings are so frequently *‘out of the
usual course of business.”’

Speaking for myself alone, I have no real difficulty in com-
ing to the eonclusion that the sale was a ‘‘sale in bulk’’ within
the clear meaning of the statute and that it should be avoided.
I do not find it necessary in order so to conclude that the Aet
should be read so as to embrace as is suggested by Russell, J.
‘‘every conceivable case of a bulk sale’’; although there are
compelling reasons, some of which have already been suggested,
in addition to those put forward by the Judge, for the support
of that proposition. For the moment, however, I will accept
the view of the respondent’s counsel and assume that the very
broad deseription of the sales affected by the Aect suggested by
the reading of the first lines of sec. 3 must be governed by what
he would argue are restrictive words: ‘*for cash or on eredit’’
following the words ‘‘in bulk’’ as in both sees. 2 and 4. The
Act then if not complied with avoids any sale of goods in bulk
for cash or on eredit. But the transaction in question, it is
contended, while a sale in bulk is not a sale for cash or sale on
eredit. What is the real significance of these so-called modi-
fying words, and are they in fact restrictive, or should they
be so read in this Act? It is just at this point that there is
likely to be some confusion. A sale of goods in common par-
lance as well as in law is always a sale for cash payable either
presently or after a period of eredit agreed upon. A transfer
of one stock of goods for another stock the price of neither be-
ing ascertained in eurrency is not a sale but a barter. Every
sale is a transfer of goods for a price expressed in money and
in the absence of agreement is a cash sale—a sale for immediate
payment as opposed to a credit sale—a sale for postponed pay-
ment. Both are sales and both must for the purpose of comple-
tion be expressed as to price in money or curreney ; and observe
the definition in the Sale of Goods Aet—‘‘A contract of sale of
goods is a contract whereby the seller transfers, or agrees to
transfer, the property in goods to the buyer for a money con-
sideration, called the price.”” The acceptance for the price in
lieu of currency of a contra account in a like amount in settle-
ment is payment of the agreed cash or money price by virtue
of an arrangement (set-off) which does not make the sale any
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the less a sale for cash. In the case at bar it is doubtful even
yet—it is in faet clear on the evidence quoted that there has
not even yet been a settlement which could be proved under a
defence of payment in answer to a claim for the price. The off-
setting is allowed by law as a matter of practical convenience
to avoid exchange of goods or of tokens or, to use a more mod-
ern expression ‘‘the swapping of cheques.’”” It was suggested
in argument that the goods were to go in payment of the debt
and even that there was not to be an adjustment, but the evi-
dence of Elliott already quoted hardly lends colour to such
an idea. ‘I bought them,’” he says further, “‘and they were
to go to pay my debts’’; and again he says he was ‘‘not in-
fluenced at all by the fact that Peers owed him $3,000 and he
was getting paid’’; because he believed Peers had plenty to pay
all his bills. The Aet was in force when the contract was be-
ing made and by virtue of its provisions an agreement to set
off the old debt could not be made; that part of the agreement,
if in fact it was a part of it, was paying a part of the price
under see. 3 just as if it was paid to a like amount in actual
curreney ; the payment, whether in cash or in notes, or the giv-
ing of security must by foree of the statute await the fulfil-
ment by both parties of the requirements of see. 2 and the fil-
ing under see. 3 of the agreement, necessarily in writing, and
the delay for 30 days until the ereditors, all of them could be
consulted,—not an onerous requirement in view of the obvious
and useful purpose to be served. Unless the words of the statute
under consideration are to be interpreted narrowly and un-
reasonably and the evidence of the transaction itself bhe mis-
rvead, there can, in my opinion, be only one conclusion, namely,
that there has been a violation on the defendant’s part of du-
ties which he must be assumed to know under both sees. 2 and
3 and it must follow that the penalty provided by see. 4, the
avoidance of the transaction, must be exacted.

Nor am I at all convinced that the view of Russell, J. to the
effect that every sale in bulk is subject to the provisions of the
Aect is not fully justified. The title, the interpretative sec. 6,
the exeeption only of judicial and trustees’ sales by the last see-
tion, the omission of the supposedly resivietive words is the
only seetion (3) which goes to publicity, the enactment itself
of that section and the reference to it in sees. 4 and 5, provis-
ions not found in the Aet in some other jurisdietions, all seem
to point in that direction; and bearing in mind that the remed-
ial substance of the Aect if I may so speak is to be found in see.
3, namely (1) the publicity by filing and the (2) prohibition
of the payment of the price—(not in cash necessarily but hy
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any thing answering a plea of payment) or (3) the delivery
of a note or any security— an extension of the meaning a step
beyond the idea involved in the narrower view of the meaning
of the words ‘‘sale for cash or on eredit”’—and (4) that the
payment, delivery or giving of security are by the section per-
emptorily forbidden as a matter of law for a period of 30 days,
quite regardless of the stipulations of the parties (unless by
precontract within the saving clauses—the last line of sec. 4 and
the 12th of see. 5) one finds it difficult not to reach a conclus-
ion so consonant with the wide purpose of the legislation and
50 helpful in advancing the intended remedies, I agree that it
is now too late for the defendant to comply with the Aet. Not
only has the statutory period elapsed, but the rights of the par-
ties are to be determined as of the date of the service of the
writ. The term ‘‘absolutely void as against’’ is I think now
well settled as meaning no more than voidable only, and that
if the transaction is avoided as a result of the proceedings the
judgment must be effective as of the date defendant was fixed
with knowledge of the proceedings. He dealt with the goods
thereafter at his peril and if he allowed them to reach the
hands of bona fide purchasers he has the money in his pocket
and it belongs not to the plaintiff alone, but to the géneral body
of ereditors subjeet, of course, to the prior lien for the costs of
the proceedings necessary to make these assets available for a
Jjust istribution. Any creditor ean clearly maintain the pro-
ceedings. A seizure under execution immediately following the
transfer would have been a more summary and effective method
but an aetion at the instance of any creditor is maintainable.
There may be some doubt as to the exaet remedy which can be
afforded, but that matter ean be discussed when the final order
is applied for.

I also agree that the vendor is not a necessary party to the
proceedings.

I have deliberately refrained from discussing a case decided
under a statute of somewhat similar import passed in another
province. The two Aects are essentially different ; the inclusion
in our Aet of sec. 3 and the consequent reference to it in seec.
4 must necessarily render any such decision, well decided as it
may be on its own language, quite useless as an aid to the
construetion of our own Act.

The appeal should be allowed and with the usual result as
to costs,
Appeal allowed.
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Que. HARRIS v, LANDRIAULT & RECORDER'S COURT (Mise en cause)
Quebec King's Bench, Greenshields, J. March 17, 1921.

SuMMarY convicrions (§I11-—20)—JURISDICTION OF RECORDER oF MoN-
TREAL — PERSONA DESIGNATA — RECORDER'S COURT CONSTITUTED
UNDER QUEBEC CIVIL LAW WITHOUT JURISDIOTION UNDER CRIMINAL
Conpe—Cr, Cove secs, 771, 773.

The Recorder’s Court of the City of Montreal constituted a J

court of record under the Montreal Charter has no jurisdiction
to try an offence under the Criminal Code, but the Recorder as
persona designata has the special trial jurisdiction of a Magis-
trate under Part XVI. of the Code by virtue of Code secs. 771 and
773. Where the conviction and ment on y trial
returned in habeas corpus proceedings shew that the conviction
was made by the “Recorder’s Court,” the prisoner will be dis-
charged and the conviction quashed.

Momion for discharge on habeas corpus.
Cohen and Bernstein, for petitioner.
Nathan Gordon, for the Recorder’s Court, mise en cause.
GreensaieLps, J.:—The petitioner obtained the issue of a
writ of habeas corpus, ordering the respondent to shew cause
of her detention in the common gaol of the distriet of Montreal,
of which respondent is the keeper. The respondent produced
the body of the petitioner with the return that she was detained
in virtue of three convietions followed by sentences. The con- 1
vietions and the commitments are fully set forth in his return.
The prineipal ground of attack made upon the convietions
and sentences is that they were rendered and pronounced by the
Recorder’s Court; that that Court was without any jurisdiction
whatever to hear and determine the charge against the peti-
l ! tioner. If it be the fact that the Recorder’s Court had no
jurisdietion ratione materiae, the convietion is bad and the
petitioner is entitled to the relief sought.
B It is admitted that the information upon which the warrant
g for the apprehension of the petitioner issued, was laid under
i arts. 2256 and 228 of the Crim. Code. Art. 225 defines what a
i bawdy house is, and 228 created the offence. It is in like manner
g‘ admitted that the petitioner was prosecuted under Part XVI.
W of the Criminal Code. In the margin of the printed informa-
g tion and complaint, the articles of the Criminal Code, 225, 228
| and 773 are indicated.
J’ Three convictions intervened against the petitioner upon
Q similar informations, but covering different dates. They are

K.B.

the same, and the consideration of one will cover the three, the
il only difference being that in one case the petitioner pleaded
i guilty.
l The first information and complaint was signed and sworn
' | to on the 8th day of June, 1920. Upon that information and
|
;
]
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complaint a warrant issued from the Recorder’s Court of the Que.
City of Montreal. It was signed by the Recorder of the City

K.B.

of Montreal, and by the clerk of the Recorder’s Court. It is s

dated the 8th day of June, 1920, Under this warrant the peti-  Harws

tioner was arrested and brought before the Recorder’s Court, L'\“I;’l’\”‘l
o and there gave bail before one Bernard, who signs the bail bond AND

in his quality of Justice of the Peace of the city and distriet of RecorvER's
Montreal, on the 16th day of June, 1920, at ten o’clock in the C"'_"i"
morning, and at such other dates as the case might be adjourned Greenshielns
until her final discharge according to law, to answer to the in- g
formation and complaint against her.

The petitioner did appear, and pleaded not guilty. The hear-
ing of the matter was adjourned from time to time until the
256th day of October, 1920, when convietion intervened, and
sentence was rendered. In part the verdiet and sentence read
as follows : —

(Translation) :—In the Reeorder’s Court of the City of Mon-
treal :

Be it known: that on the 25th day of October, in the year of
Our Lord, 1920, Flore Harris, of the said City, was this day by
the Recorder’s Court, of the City of Montreal, convieted of a
eriminal offence.

Then follows a statement of the offence, and then follows the
5 sentence. In part it reads:

And the said Court condemns the said Flore Harris by reason

of her eriminal aet to be imprisoned in the common gaol of the
distriet of Montreal in the said City, with hard labour, during
the space of six months.

A commitment followed, and in part it reads as follows:

(Translation) :—In the Recorder’s Court of the City of Mon-
treal.

To all the eonstables and other peace officers, and to each of
them in the said distriet of Montreal, and to the keeper of the
common gaol of the distriect of Montreal.

Then follows the statement of the conviction of the petitioner,
and is added :

(Translation) :—For these reasons these presents are to enjoin
you the said constables or peace officers, and each of you, to
arrest the said Flore Harris, and to conduct her in safety to the
common gaol of the said city, and there deliver her to the keeper
of the said eommon gaol with the present commitment ; and the
said Court enjoins you, the said keeper of the common gaol, to
receive the said Flore Harris under your care in the said com-
mon gaol, and there to detain her at hard labor during the space
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of six months, to eount from the day of her arrival as prisoner
at the said prison, and to do so these presents are your
authority.

The petitioner was arrested; was condueted to the common
gaol, and is there detained. The commitment is signed, ‘‘G.
H. Semple, Recorder of Montreal,”’ and is eountersigned by one
Lalonde, Clerk of the Recorder’s Court.

Under a delegated power from the Legislature of the Pro-
vinee of Quebee, 3 Edw. VIL, ch. 62, sec. 48, the City of Mon-
treal proceeded by art. 476 of its Charter to constitute what is
called ““The Recorder’s Court.”” It reads as follows:

There shall be two Recorders for the City of Montreal, and
there shall be a Court of record to be called for the Recorder’s
Court of the City of Montreal, over which either or both of the
Recorders together shall preside.

By art, 477 it is enacted that the Lieutenant-Governor in
Couneil shall name the Recorders. There is then created or
constituted a Court of record, the sittings of which shall be
presided over and held by officers known as ‘‘ Recorders.”” The
jurisdietion of the Recorder and of the Recorder’s Court is set
forth and defined in art. 483 and 484 (with sub-pars.), 485, 486
and 487, In brief, the Recorder’s Court has jurisdietion to hear
and try—

(a) Summarily, any action brought in virtue of any by-law
or resolution of the council for the recovery of any sum of money
due to the city for any assessment, license, tax, water rate, ete.;
(b) Any action for the recovery of wages or salary arising from
the lease of hire of work, or for the recovery of damages, ete.,
where the amount is not more than $50; (¢) Any action for the
enforcement of a by-law; (d) Any action for the recovery of
taxes, assessments, license fees, ete.; (e) To hear and try sum-
marily all offences mentioned in art. 3580 and 3592, inclusive,
of the R.S. [1909].

No reference is made and no jurisdiction is given or pur-
ported to be given to the Recorder’s Court to hear and determine
any offence under the Criminal Code of Canada. So far as the
Criminal Code is concerned, the Recorder’s Court as a Court
of record is unknown. The Recorder is, under the Criminal
Code, Part XVI,, designated and empowered to aet.

Part XVI. of the Criminal Code deals with Summary trials.
By art. 773 certain offences are named and designated and pro-
vision is made that they may be tried, summarily, by a ‘‘Magis-
trate.””  For the trial of some offences jurisdietion to try sum-
marily is conferred upon the Magistrate by the ‘‘consent’’ of the
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person accused. In other cases the Magistrate has absolute
jurisdietion without consent. The offence for which the peti-
tioner was tried is one of the cases in which the Magistrate has
jurisdietion without consent.  See art. 774,

In art, 771 is found a statement of what ‘* Magistrate'’ means
and ineludes, and in the Provinee of Quebec it includes, among
others, any Recorder. The Recorder is, therefore, a persona
designata, having the jurisdietion of a ‘‘Magistrate’’ within the
meaning of Part XVI. of the Criminal Code, It is needless to
say that summary trials of indictable offences by a Magistrate,
and speedy trials of indictable offences by a Court of Sessions,
is a marked departure from the common law. It is a special
statutory jurisdietion. That jurisdiction cannot be extended
beyond the terms of the statute, and unless a Court or a person
comes within the four corners of the statute, that court or that
person is absolutely without jurisdietion. The Magistrate
exercising jurisdietion under part XVI. of the Criminal Code,
does not hold a Court of record. He does not act as the presid-
ing officer of the Court, but exercises a statutory jurisdietion
conferred upon the individual. Under art, 785, if the person
accused does not give his consent, where consent is necessary,
to be tried summarily before a Magistrate, then the Magistrate
proceeds to hold a preliminary enquiry, as provided in Parts
XIIL and XIV., and if a prima facie case is made out, he is
committed to stand his trial before the Court of original
eriminal jurisdietion.

It is manifest from this, that the Magistrate is not a Court,
as a Court eannot hold a preliminary enquiry, much less commit
an accused to stand his trial before the Assizes.

The only reference in Part XVI, to a ““Court’’ is found in
art. 787:

Every Court held by a Magistrate for the purpose of this
Part, shall be an open publie Court.

That section is manifestly inserted to bring in in eonformity
with the general rule, that all trials had under the terms of the
Criminal Code shall be publie and the public shall be admitted,
unless excluded by the exercise of the diseretionary power of
the presiding Magistrate.

By art. 793 of the Code, it would seem manifest that the
Magistrate does not hold a Court of record. That section pro-
sides:

The magistrate adjudicating under the provisions of this Part
shall transmit the convietion, or a duplicate of the certificate
of dismissal, with the written charge, the depositions of wit-
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nesses for the prosecution and for the defence, and the statement
of the accused, to the clerk of the peace, or other proper officer
for the district, city, county or place wherein the offence was
committed, there to be kept by the proper officer among the
records of the General or Quarter Sessions of the Peace, or any
Court discharging the functions of a Court of General or
Quarter Sessions of the Peace.

The Magistrate does not preserve a record of the trials, but
another designated Court does.

I have obtained much assistance from the able arguments of
the learned counsel for the parties. I have been referred to
high authority in the way of pronouncements by our Courts and
Judges thereof, more or less ad rem. They are not, however,
the assistance that I would perhaps have desired.

In the case of Mercurio v. Recorder’s Court (1919), 54 D.L.R.
641, 33 Can. Cr. Cas. 336, 29 Que. K.B. 37, Carroll, J., then
a member of this Court, quashed a conviction where the accused
had been found guilty by the Recorder’s Court of the City of
Quebee of the offence mentioned in art. 228 of the Cr. Code.
In the course of a well reasoned judgment, he said in part:

(Translation) :—The Charter of the City of Quebee authorizes
the Recorder to deal with offences such as are charged against
the petitioner, and to hear and determine such charge. This
Jjurisdietion is given to the Recorder as persona delegata. Tt is

_mot given to the Recorder’s Court, and there is a reason to

Jjustify this distinetion.

The Recorder’s Court of the City of Quebec may be held by
the Mayor, or by the Mayor with a member of the Couneil, or by
two members of the Council. These persons may not have
sufficient legal knowledge, and in the matter with which we are
dealing the Legislature wished to give jurisdiction to the
Recorder only.

The learned Judge refers with approval to the case of
D’Allaire v. The City of Quebec (1907), 32 Que. S.C. 118, a
judgment by the late Sir Francois Langelier. The learned
Judge further added:

(Translation) :—The Parliament of Canada has legislated in
eriminal matters for the whole Dominion and it is to that legis-
lation that we must have recourse to punish infractions therein
mentioned.

The learned Judge maintained the writ of habeas corpus,
and granted liberty to the petitioner.

There is no doubt whatever that the Parliament of Canada
has exelusive legislative authority in eriminal matters, and when
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the Parliament of Canada has created an offence and specified a Que.
punishment, that legislation must prevail to the exelusion of K.B.

y any provincial legislation. In like manner the Parliament of

{ Canada has exclusive legislative authority to enact the whole  Hamus
corpus or body of rules (. procedure to punish offences by it L\\.":”'”,”.

. created. It has, as said Mr, Justice Carroll, in the Mercurio AND

- case, delegated to the Recorder, personally, the power, authority “';“""’"‘:'r""‘

i and jurisdietion to act under Part XVI. of the Criminal Code. d

i It nowhere has given that power and jurisdiction to the Re- Gresmshioids,
corder’s Court, constituted a Court of record by provincial )

N legislation.

It was with regret that Mr, Justice Carroll was foreed to
maintain the writ of habeas corpus. He said:

La conséquence est regrettable pour ce cas particulier, mais il
est impossible de permettre la généralisation d’abus de proce-
dure comme celui qui a été commis dans cette cause-ci.

I may be permitted to adopt as mine his words. It is with
4 regret that I am foreed to do as he did, maintain the writ of
; habeas corpus and order the liberation of the petitioner.

Mr. Recorder Geoffrion and Mr. Recorder Semple, as re-
corders have full jurisdietion to hear and determine the offence
with which the petitioner is churged. Had either of these
officers acted as a recorder, he woald have been a ‘‘magistrate’
within the meaning of Part XVI. of the Code, and I would be
the last to disturb a econviction and sentence by him found and
pronounced ; but where, as in the present case, there is, in my
opinion, absolute lack of jurisdietion, T have but one eourse to
follow. viz., grant the prayer of the petitioner,

Discharge ordered.

formal judgment was as follows:—

pGMENT :—*‘ Considering that the petitioner was arrested
ed and convieted of the offence ereated by and mentioned in
_ section 228 of the Criminal Code of Canada;

: ““Considering that the trial of the petitioner was had before
i the Recorder’s Court of the City of Montreal, and was by that
Court convicted and sentenced to imprisonment during a term
of period of six months, and was by the said Recorder’s Court
committed to the common gaol of the district of Montreal,
where she now is detained ;

““Considering that the said Recorder’s Court was without
jurisdietion ratione materiae) to hear and determine the said
offence ;
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“(‘onsidering the trial, conviction, sentence and commitment
of petitioner is wholly illegal ; doth maintain the said writ of
habeas corpus; doth quash the convietion and sentence pro-
nounced against the petitioner, and doth order that she be dis-
charged from further custody and detention in the common
gaol of the distriet of Montreal,”

HAWORTH v. WEBB.

Saskatchewan Court of Appeal, Haultain, CJ.S., Lamont, Turgeon
and McKay, JJ.A. March 27, 1922,

Aximars (§TA—T7)—Orex WelLs Act, RS.8. 1920, cu. 169, sec. 4—
GRAIN ACCESSIBLE T0 STOCK—DEATH OF HORSE FROM EATING—
HORSE UNLAWFULLY AT LARGE—LIABILITY OF OWNER OF GRAIN.

Section 4 of the Open Wells Act, R.S.8. 1920, ch. 169, provides
that “No person shall have or store on his premises or on any
premises occupied by him any kind of threshed grain accessible
to stock of any other person which may come or stray upon such
premises,” Under this provision the owner of a horse may recover
its value from one who has upon his premises threshed grain
accessible to stock where the horse dies by reason of eating the
grain, even although the horse at the time is unlawfully at large.

Aprrean by defendant from the trial judgment in an action
for the value of a horse which died through eating a quantity
of threshed wheat on defendant’s farm. Affirmed.

H. M. Allan, for appellant.

P. H. Gordon, for respondent. )

Havvurain, C.J.S., coneurs with McKay, J.A.

Liamont, J.A.:—In this action the plaintiff seeks to recover
the value of a horse which died through eating a quantity of
threshed grain on the defendant’s farm. The defendant had
about 8 bushels of wheat in the bottom of one of his granaries.
There was a door-way in the granary 7 ft. high. There was no
door covering this opening, but it was boarded up with boards
sliding up and down in grooves, formed by making cleats on
each side of the doorway one inch apart. These boards extend-
ed to a height of 5 ft. above the floor of the granary, leaving
a space of 2 feet at the top of the door-way open. The floor
of the granary was about a foot above the ground. On January
17, 1921, the plaintiff’s horse, which was running at '.rge con-
trary to the provisions of a by-law in that behalf, along with a
number of other horses was about the defendant’s granary,
when, by reason of some pressure applied from the outside to
the boards in the grooves, one of the inside cleats gave way and
the boards went down, admitting the horses into the granary,
where they ate wheat with the result that the defendant’s horse
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died therefrom. To recover the value of the horse and the
amount he spent in fees to the veterinary surgeon who attended
it, the plaintiff brought this action. The trial Judge found that
the cleats holding the boards covering the opening had not been
securely nailed, and he awarded the plaintiff $250, the value of
the horse, and $63.75, the veterinary’s fees. The defendant now
appeals to this Court.

The Aet respecting Open Wells and other Things Dangerous
to Stock (R.8.S. 1920, ch. 169) provides as follows:—

‘4, No person shall have or store on his premises or on any
premises oceupied by him any kind of threshed grain aceessible
to stock of any other person which may come or stray upon such
premises.”’

The evidence in my opinion establishes that the grain in the
defendant’s granary was accessible to stoek. One inside eleat
was not strong enough to withstand the pressure that was put
upon it and it broke in two, about 12 or 14 in. from the top of
the cleat, The break, according to the evidence of an inde
pendent witness, ‘‘was not a straight break across but it split
diagonally down.”” The length of this split was 4 in., showing
that the wood in the cleat was not straight grained. The cleat
was 5 ft. 10 in. long, and the boards reached to a height of
5 ft. It broke, therefore, near the upper side of the top-most
board. The reasonable conelusion, in my opinion, is, that one
of the horses got its head into the 2 ft. opening between the top
most hoard and the top of the doorway, and having smelled the
wheat pressed inwards in an effort to reach it, with the result
that the cleat broke and permitted the horse to get at the grain.
Getting its head through the opening above the boards and pres-
sing inwards to get at the grain, are acts which it is in the
nature of a horse to do, and which should be expected. I agree,
therefore, that the defendant failed to keep his wheat inacees-
sible to stock.

On behalf of the defendant it was contended that, even if he
had been guilty of a violation of sec. 4, above quoted, the
plaintiff was not entitled to succeed, for the reason that at the
time his horse ate the wheat it was unlawfully running at large.
The question therefore is: Can the owner of a horse unlawfully
running at large recover its value from one who has upon his
premises threshed grain accessible to stock where the horse dies
by reason of eating the grain?

At common law every man was bound at his peril to keep his
cattle within his close, and if he failed to do so and his animals
got on the land of another without that other’s permission or

Lamont

JA
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Sask.  default such animal was a trespasser, and the owner of the land
CA. owed no duty to the trespassing animal beyond this: that he
Ju— must not unlawfully injure it, nor allure it to his land with
HaworrE  palicious intent that it might be injured, nor must he make the
W':)m premises more dangerous for it than they otherwise would be.
— Latham v. Johnson, [1913] 1 K.B. 398, 82 L.J. (K.B.) 258,
Lamont, J.A. At eommon law, therefore, the answer to the above question
would be in the negative.
Has the common law in this respect been altered by legis-
lation? Two statutes require consideration: The Stray Animals
Act ch. 124, R.S.S. 1920, and the Open Wells Act. Seetion 3
of the Stray Animals Aect provides that it shall be lawful to
allow animals to run at large in Saskatchewan, except in cities,
towns and villages. But the Act then goes on to provide that
a municipality may by by-law restrain animals from running
at large. Where, under this Act, a municipality has passed
a by-law restraining animals from running at large, an owner
whose animals are at large contrary to the by-law has the same
rights and is subject to the same obligations with respeet to
them as if the common law still prevailed, unless there is some
other statutory provision altering or modifying the rights and
obligations which would have prevailed at common law. See
Armour C.J. in Patterson v. Fanning (1901), 2 O.L.R. 462,

The Open Wells Aet, in my opinion, has altered the rights
and obligations of an owner at common law., Section 4 of the
Act is quoted above. Section 3 prohibits an owner or occupier
from having upon his premises an open well which is dangerous
and accessible to stock. These sections have received considera-
tion in several cases in our own Courts.

In Kruse v. Romanowski (1910), 3 S.L.R. 274, the plaintiff's
horse, which was running at large, strayed on to the defen-
dant’s unfenced land and ate a quantity of poisoned grain,
which was in a pail in the defendant’s wagon. In an action
against the defendant for the value of the horse, the Court en
bane held that the plaintiff eould not recover. The ground upon
which the judgment was based was, that the plaintiff’s horse
at common law was a trespasser and had no right to be upon
the defendant’s land, and there was no statute in force per-
mitting it to run at large. At that time section 4 of the Aect
respecting Open Wells and other Things Dangerous to Stock
was in foree, but the Court seemed to think that it had no
application to the case before it. A few years later, Baldry v.
Fenton (1914), 20 D.L.R. 677, 7 S.L.R. 203, came before the
(‘ourt. In that case the plaintiff’s horse was running at large

e —————————————————
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contrary to a by-law in that behalf. The defendant had on his
premises an open well accessible and dangerous to stock. The
plaintiff knew the well was open and dangerous, and he knew
that if his animals were allowed to run at large they would,
in all probability, stray into the field where the well was situat-
ed. Knowing these things, he turned his horses at large; with
the result that one of them fell into the well and was killed. The
Court en bane held that the plaintiff could not recover. The
ground of the decision was, that the plaintiff in turning his
horses at large with the knowledge of the danger that he had,
and the probability of his horses getting into it, must be held
to have assumed the risk of his horses falling into the well.
Under these circumstances, the turning of his horses at large
made him the author of his own wrong to the same extent as
if he had driven them to the neighbourhood of the well, In
this case, however, the Court appears to have taken a different
view of the Open Wells Act from that which prevailed in Kruse
v. Romanowski, supra, for the opinion was expressed that that
Act imposed upon an owner or oceupier of land a duty towards
trespassing animals as well as animals lawfully at large, not to
keep upon his premises an open and dangerous well accessible
to stock, and that the common law to that extent had been
altered by the Act.

In Watson v. Guillaume (1918), 42 D.L.R. 380, 11 S.L.R. 348,
the plaintiff’s horses while lawfully at large strayed upon the
defendant’s unfenced land, where they ate a quantity of thresh-
ed grain that was assessible to stock, with the result that one
died and two others were injured. It was held by this Court
that the plaintiff was entitled to recover. Haultain, C.J.8., in
his judgment with which Newlands, J.A. concurred, after re-
ferring to the Open Wells Aet and the Stray Animals Act, at
p. 383, said:—

““T am of opinion, therefore, that the common law rule with
regard to animals has been modified by the legislation above
referred to, and, in any event, the facts of this case bring it
within the reason of the decisions in Goodwyn v. Cheveley, 4 H.
& N. 631, and Tillett v. Ward, 10 Q.R.D. 17, cited above.”’

In the case at Bar the plaintiff’s horse was unlawfully at
large. When it strayed upon the defendant’s land and ate the
grain that killed it, it was a trespasser toward whom the de-
fendant at common law owed no duty to keep his grain inac-
cessible. The Open Wells Act, however, does, in my opinion,
impose that duty upon an owner or occupier of land in favor
of an animal which is a trespasser as well as one lawfully at
12—65 n.L.R.
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large, and if he fails to perform that duty he is liable for any
loss which oceurs by reason of such failure.

If the owner of the injured animal is the author of his own
wrong, whether by turning his animals into the danger zone
or turning them at large under circumstances which justifies
the Court in concluding that when he did so he knew they
would likely get into danger and that he assumed the risk
thereof, the result, of course, would be different. But gen-
erally speaking the object of the Open Wells Act is to compel
an owner or occupier of land who has an open well or threshed
grain accessible to stock upon his premises to protect the same
against animals coming or straying thereon irrespective of
whether the animals are lawfully or unlawfully at large. When
the plaintiff in this case allowed his animals to run at large,
he had no knowledge whatever that there was threshed grain
in the defendant’s granary accessible to stock.

Under these circumstances the defendant, in my opinion, is
liable, because he failed to perform the duty which the Aet
cast upon him, and the loss sustained by the plaintiff was the
direct result of such failure. The appeal should, therefore, be
dismissed with costs.

TuraroN, J.A., eoncurs with McKay, J.A.

McKay, J.A.:—This is an action to recover the value of a
horse the property of plaintiff, which plaintiff alleges died as
the result of eating threshed grain, namely, wheat, which de-
fendant had on his premises, accessible to stock; and also for
the amount of a veterinary surgeon's account incurred by
plaintiff in endeavouring to save the life of the said horse.

The trial Judge gave judgment for the plaintiff, and from
this judgment the defendant appeals.

Section 4 of the Open Wells Act (R.S.S. 1920, ch. 169)
provides :—

‘4, No person shall have or store on his premises or on any
premises occupied by him any kind of threshed grain accessible
to stock of any person which may come or stray upon such
premises,”’

The evidence shews that the plaintiff’s horse was unlawfully
running at large, and it strayed on to the defendant’s land,
whereon the defendant had a granary with about 8 bushels of
threshed wheat in it. The doorway of the granary was about
3 ft. 8 in. wide, and 7 ft. high; and was closed to 5 ft. 1% in.
from the bottom with 6 boards placed in groves formed by
cleats nailed on to the door jambs. This would leave an open-
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ing at the top of 1 foot 1014 in. wide, extending the full width
of the doorway, 3 ft. 8 in.

I do not think it will serve any useful purpose to go further
into the evidence, as the trial Judge has found from the evi-
dence that the inside cleat that broke did not have more than
four nails in it to hold it in place, and that the wheat in the
granary was not safely proteeted against stock. In other words,
it was aceessible to stock, and there is ample evidence to sup-
port this finding.

The trial Judge has also found that the plaintiff's horse died
as the result of eating the wheat in said granary of defendant.

The next question to consider is: Is the defendant liable not-
withstanding that the horse was unlawfully running at large.
(Contrary to by-laws passed under the Stray Animals Aet, ch.
124, R.8.8. 1920).

It is contended on the part of the defendant that, as the
plaintiff committed a deliberate breach of the law in allowing
his horse to run at large, he shonld not be entitled to recover;
citing Singleton v. Williamson (1861), 7 11.& N. 410, 158 E.R.
533; Etter v. Saskatoon (1917), 39 D.L.R. 1, 10 S.L.R. 415, and
other cases.

I do not think these cases should be followed in this case, as,
to my mind, the prohibition ereated by see. 4 of the Open Wells
Act applies equally to horses unlawfully running at large as
to those lawfully running at large. The evidence of Mr. Cole-
man, the veterinary surgeon, in the case at the Bar shews that,
‘“Anywhere from a pint of wheat up would cause a horses’s
death if eaten.’”” The Legislature no doubt realised the great
danger it is to stock to leave grain accessible to them, hence the
provision in see. 4. And the language 18 clearly wide enough
to apply to stock running at large lawfully or unlawfully.
Horses may unlawfully be at large without the knowledge or
intention of the owner; for instance, by breaking out of an
enclosure, or gates being left open by a stranger, and if such
horses died from the result of eating wheat left in the open
on his premises by a person, such person, in my opinion, would
be clearly liable. In my opinion it was the intention to pro-
tect all horses from eating so deadly a grain as wheat is to a
horse ; hence the provision.

In Baldry v. Fenton, 20 D.L.R. 677, 7 S.L.R. 203, the plaint-
iff brought his action against the defendant for the value of his
horse which fell into an open well on the farm of the defendant
and was killed, while unlawfully running at large. Section 2
of R.S.S. 1909, ch. 124, then in force, was as follows:
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‘“(2) No person shall have on his premises or on any premi-
ses occupied by him any open well or other excavation in the
nature thereof of a sufficient area and depth to be dangerous
to stock and accessible to stock of any other person which may
come or stray upon such premises.”’

My brother Lamont, who delivered the judgment of the Court,
is in part reported as follows (p. 678):

‘“Apart, therefore, from the Open Wells Act, the defendant
was not guilty of any breach of duty to the plaintiff. Does that
Act impose upon the defendant any duty in respeet of trespass-
ing animals which, prior to the passing of the Aect, he was not
obliged to observe. 1 am of opinion that it does. By the see-
tion above quoted, the defendant was expressly prohibited from
having on his farm an open well dangerous to stock and
accessible to the stock of any other person which might come
or stray on his farm. But the stock coming or straying upon
the defendant’s land were at common law trespassers, and it
was not contended that the common law had been altered in
the municipality of Enfield so as to make it lawful for cattle
to stray or run at large there at the passing of the Open Wells
Act. Straying animals were, therefore, trespassers when they
entered upon an owner’s land. But it was for the protection
of animals coming or straying upon the land of an owner or
occupier that the statute prohibited such owner or occupier
from keeping an open well. I am, therefore, of opinion that
the statute does create on the part of an owner or oceupier of
land a duty towards straying or trespassing animals not to
keep an open well. That duty the defendant did not observe,
and is, therefore, liable if the death of the horse resulted from
his negligence in this respect.’’

In that case the defendant was held not to be liable because
the plaintiff knew of the existence of the open well. In this
case the evidence shews that the plaintiff did not know of the
condition of the granary, or that there was grain in it.

In my opinion, therefore, the appeal should be dismissed
with costs,

Appeal dismissed.

BROWN v. BULMER.

Saskatchewan Court of Appeal, Haultain, C.J.8., McKay, J.A., and
Mackenzie, J. (ad hoc). March 6, 1922,

FRAUDULENT CONVEYANCES (§VI—30)—PURCHASE OF LAND UNDER AGREE-
MENTS FOR SALE—DEFAULT IN MAKING PAYMENTS—JUDGMENT AND
EXECUTION—CONVEYANCE OF OTHER PROPERTY TO DEFEAT JUDG~
MENT CREDITOR—CONVEYANCES BETWEEN HUSBAND AND WIFE—
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—FRAUD—ONUS OF PROOF—UNCORBOBORATED EVIDENCE OF PARTIES
—SUFFICIENCY OF.

In an action to set aside transfers of real property as fraudulent
against creditors, the onus {s generally on the plaintiff to prove
fraud, but where the transfers are between near relatives, and
there are suspicious circumstances In connection with the trans-
fers of the properties, the onus is shifted to the transferee of
establishing the bona fides of the transaction, and for this purpose
the uncorroborated evidence of the parties to the transactions is
in general not sufficient.

Arreau by defendants from the judgment at the trial of an
action by an exeeution ereditor to set aside as fraudulent trans-
fers of certain properties made by the defendant Mrs. Bulmer
and her co-defendants. Affirmed.

John Milden, for appellants,

C. E. Gregory, K.C., for respondent.

The judgment of the Court was delivered by

McKay, J.A.:—This is an action by the respondent, an exceu-
tion ereditor of appellant Clara B. Bulmer, (hereinafter refer-
red to as Mrs. Bulmer) to set aside as fraudulent transfers of
certain properties made by Mrs. Bulmer to her co-defendants.

The respondent, by agreement of sale dated November 28,
1912, agreed to sell to Mrs. Bulmer lots 7 and 8 in block 158
in the City of Saskatoon, according to plan of record in the
Land Titles Oftice for the Saskatoon Land Registration District
as plan Q2, for the price of $38,000 (stated as $40,000 in the
agreement), of which price the sum of $12,000 (stated to be
$14,000 in the agreement) was paid upon the execution of the
agreement, and the balance was payable in instalments with in-
terest at 8% per annum.

Mrs. Bulmer made default in her payments, and the respond-
ent brought action against her in March, 1919, and obtained
judgment against her for $17,504.96 and costs, on which noth-
ing has been paid. Writs of execution were issued on said
judgment and they are still wholly unsatisfied.

Mrs. Bulmer in her evidence admits that since the date of
the said agreement to purchase said lots from respondent she
was never in a position to pay her debts.

There are three different properties involved, and three dif-
ferent transfers attacked.

1. The home property, being lot 13 in block 172 A in the
City of Saskatchewan, according to plan Q 3, registered in the
name of Mrs. Bulmer and transferred by her to appellant W.
H. Bulmer (hereinafter referred to as Mr. Bulmer) without
consideration on November 6, 1918, or 6th or 8th January,
1919.
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2. The Bell property, being lot 9 and the most north wester-
ly eight feet throughout of lot 10 in block 158 in the City of
Saskatoon, according to plan Q 2, registered in the name of Mrs.
Bulmer and by her transferred to appellant Mary Jane Bul-
mer without consideration on August 19, 1918,

3. The Ayres mortgage, being mortgage from Priscillia M.
Ayres to Mrs. Bulmer, dated July 12, 1918, and registered in
the Land Titles Office for the Saskatoon Registration Distriet
on July 30, 1918, as instrument No. B.O. 4022, for $8,000, and
being on lots 1 and 2 in block 159 and lots 13, 14 and 15 in
block 158, according to plan Q 2 of record in said Land Titles
Office, and transferred by Mr. Bulmer to defendant Ienry
Smith Bulmer on July 12, 1918,

Mr. and Mrs. Bulmer, by their statement of defence, contend
that these properties, although registered in the name of Mrs.
Bulmer, were the properties of Mr. Bulmer, he having paid for
them, and Mrs. Bulmer was only bare trustee for Mr. Bulmer
who was the beneficial owner thereof. Appellant Mary Jane
Bulmer makes the same contention for the Bell property, and
that it was transferred to her to secure a debt due to her by
Mr. Bulmer.

-Mr. Bulmer is the husband of Mrs. Bulmer, Mary Jane Bul-
mer is the mother of Mrs. Bulmer, Henry Smith Bulmer is
the father of Mr. Bulmer.

The trial Judge held that the said transfers were made to
defeat the respondent’s claim, and, amongst other things, di-
rected that as to the home property there should be a reference
to the Loeal Registrar to ascertain the value thereof; and as
to the Bell property, he declared the transfer to Mary Jane
Bulmer void as against the respondent and other ereditors of
Mrs. Bulmer, and. it having been sold to George E. Pendleton
on agreement of sale, he appointed the National Trust Co. re-
ceiver to collect all monies due or to become due from George
E. Pendleton,

He also ordered that defendant Henry Smith Bulmer deposit
with the local registrar of the Court of King’s Bench at Saska-
toon a transfer of the said Ayres mortgage in favour of Mrs.
Bulmer, and appointed the National Trust Co. receiver to col-
lect all monies due or to become due from Priscilla M. Ayres
under said mortgage. From this judgment the appellants ap-
peal.

There is no evidence of the value of the said lots 7 and 8 at
the time the transfers attacked were made, but the evidence
shews that, at that time, Mrs. Bulmer was unable to pay her
debts in full, and she transferred said properties without any
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consideration. So the sole question is, did said properties be-
long to her or to her husband, Mr. Bulmer, or, in other words,
did she hold said properties as bare trustee for Mr. Bulmer, or
was she the beneficial owner as well as having the legal title
thereto !

It may be noted here, that, according to Mr., and Mrs. Bul-
mer’s evidence, all the money she put into these two lots 7
& 8 was about §6,000, being part of the cash payment, and she
appears to have given this money to Mr. Bulmer, who made all
the payments to respondent with his own cheques. That is,
beyond part of the first payment, he made all the other pay-
ments on these lots, as he did on the other properties in ques-
tion.

Before dealing with each of the said properties separately, I
may say that all the business in conneetion with the three pro-
perties attacked, and the lots | hased by Mrs. Bulmer from
the respondent, was transacted by Mr. Bulmer and he was thor-
oughly familiar with her financial sitnation. In the early part
of his judgment the trial Judge, referring to the three proper-
ties and the transactions in relation thereto, says —

“With reference to all these transactions it may at the outset
be said in a general way that the payments were made and the
business transacted largely if not altogether by the husband,
but it must also be said that there was no agreements written
or otherwise to the effeet that the wife was taking or was to
hold the property in trust for the husband or that she should
at any definite time or at any time thereafter convey the same
to the husband, nor does it appear that there was any such
understanding or intent.’’

The onus is generally on the plaintiff in actions of this kind
to prove fraud, but where the transfers are between near rela-
tives, as in this case, and there are suspicious circumstances in
connection with the transfers of the property, Courts have held
that the onus is shifted to the tranferee.

““In transactions between relatives having the effect of defeat-
ing the claims of ereditors, if the circumstances are suspicious,
the onus is shifted to the purchaser of establishing judicially
the bona fides of the transaction. Langley v. Beardsley, 18 O,
L.R. 67 at 72, and Harris v. Rankin, 4 Man. L.R. 115. The evi-
dence to that effect must be clear and satisfactory evidence. For
this purpose the uncorroborated evidence of the parties to the
transaction is in general not sufficient; Merchants Bank v.
Clarke, 18 Gr. 594; Osborne v. Carey, 5 Man. L.R. 237; Rip-
stein v. British Canadian Loan Co. 7 Man. L.R. 119; Ady v.
Harris, 9 Man. L.R. 127; Goggin v. Kidd, 10 Man. L.R. 448."

18

Sask.

CA.
Brow~
v.
BurLmee,

McKay, JA,

3




Sask.

C.A.

Browx

v.
BULMER.

McKay, J.A.

DominioN Law ReporTs, [65 D.L.R.

Mathers C.J. K.B. in Kilgour v. Zaslavsky (1914), 19 D.L.R.
420, at pp. 422, 423, 25 Man. L.R. 14.

See also Koop v. Smith (1915), 25 D.L.R. 355, 51 Can. S.C.R.
504,

Some of the suspicious eircumstances in the case at Bar are:
(1) It is admitted that the transfer of the home property
was made to avoid respondent’s execution being registered
against it. (2) The transfer of the home property was made
on 6th or 8th January, 1919, possibly November 6, 1918, and
at the time it was made Mr. Bulmer then knew that respondent
was going to sue Mrs. Bulmer. (3) The transfers of the Bell
property and the Ayres mortgage were made within a period
of 6 months prior to the transfer of the home property, and
respondent had been threatening to sue before these transfers
were made,

Under these cireumstances, it seems to me the above referred
to prineiple should be applied in the case at Bar when con-
sidering whether or not Mrs. Bulmer was a bare trustee of the
said properties for Mr. Bulmer.

1. The home property. This is the home of Mr. and Mrs,
Bulmer wherein they have been living since 1907 or 1908. The
title to this property was in Mrs. Bulmer’s name, at any rate
since 1908, when she gave a mortgage thereon for $3,500, which
amount was used in payment of the dwelling house erected on
the lot.

The evidence is not clear as to who originally paid for this
property, but as it was put in Mrs. Bulmer’s name, the pre-
sumption is it was a gift to her, even if her husband Mr. Bul-
mer originally paid for it. Scheuerman v. Scheuerman (1916),
28 D.L.R. 223, 52 Can. S.C.R. 625. This property was trans-
ferred by Mrs. Bulmer to Mr. Bulmer without any considera-
tion either on November 6, 1918, or January 6 or 8, 1919, and
Mr. Bulmer became the registered owner thereof on January
8, 1919, The exact date of this transfer is not important in
so far as it relates to the home property, but it is important
when we come to consider the other properties.

The evidence as to the date of this transfer and why it was
transferred, is as follows. In his examination for discovery
Mr. Bulmer says that Mrs. Bulmer transferred it to him on
““January 8, 1919.”’ This is the date of the certificate of title.
At the trial when being questioned by the counsel why he had
this property transferred to him, he said: ‘‘Because it was
exempt.”” . . . . “When I transferred it I knew Mr.
Brown was going to proceed with his action, and I transferred
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it for the simple reason I wanted to avoid exeeution being Sask.
against it."’
And in eross-examination the evidence is as follows:— hopeni
““Q. Now Doctor, I understand that you admit that the home  Browx
place on the 6th November was transferred to you to avoid Bl'lr\'IIIL
0 the Brown execution? A. Yes. Q. And there was no other
reason why it should be transferred from Mrs. Bulmer to you? MeKay. J.A
A. No. It was the home property. There is no other reason.’’
Counsel for the appellants contends that what Mr. Bulmer
meant by this evidence as to intention in having this property
transferred to him was that as he believed this property was
exempt from respondent’s execution and that, therefore’ res.
pondent would have no claim on it, he had it transferred to pre-
vent said execution from appearing on the title to it, and not
with the intention of defeating respondent’s e¢laim. DBut even
with this explanation it was admittedly transferred to avoid
the respondent’s execution.
However, there is some evidence that this property belonged
E to Mrs. Bulmer, and the trial Judge has found that it is her
) property, otherwise he would not have held that she transferred
it to Mr. Bulmer to defeat the respondent’s claim and have
given the judgment he did eoncerning it, because, if she held it
as bare trustee for Mr. Bulmer, she would have the right to
transfer it to him without the interference of the Court. The
trial Judge apparently did not believe Mrs. Bulmer when she
said it was never given to her. It is also to be noted that Mr,
Bulmer in his evidence did not elaim this property as his. 1le
says it was because he believed it was exempt that he had it !
transferred to him, and for no other reason.
In Koop v. Smith, supra, at p. 357, Idington J. says: ‘‘ These

ol cases of alleged fraudulent assignment must generally depend

f‘_ largely upon the view of the facts taken by the trial Judge.”’

! And, in my opinion, it can be very well said of the case at .
f

Bar, as was said by Anglin J. in Koop v. Smith at p. 359
‘“Whether this transaction was bond fide was eminently a ques-
tion for the trial Judge.”

The trial Judge then having found that this property be-
longs to Mrs. Bulmer, this finding should not be disturbed by
this Court, and I may say 1 agree with this finding.

Appellants’ counsel also contends that, even if this property
were Mrs. Bulmer’s, as it was exempt from seizure under execu-
tion to the extent of $3,000, and the mortgage against it by
virtue of The Exemptions Act 1919, now ch. 51 of R.8.8. 1920,
and no evidence was produced at the trial to shew the value
thereof, and consequently no evidence to shew respondent was




186

Bask.,
CA.

Browx
v.
BuLMER,

MeKay, J.A,

Dominion Law REeporTs, [65 D.L.R.

prejudiced by said transfer to Mr. Bulmer, it eannot be held
that the said transfer was made to defeat the respondent’s
claim,

While the said home property is exempt as above stated un-
der said Exemptions Aect, it is not exempt from respondent’s
execution by virtue of the Land Titles Act. By sec. 149 (2)
of the then Land Titles Act, ch. 18 of 1917, 2nd sess., Statutes
of Saskatchewan, the respondent’s writ of exeeution against
lands would form a lien and charge against said home property.
Said sub-section reads as follows:—

““(2) Such writ shall from and only from the receipt of a
certified copy thereof of the registrar for the land registration
distriet in which the land affected thereby is sitnated bind and
form a lien and charge on all the lands of which the debtor
may be or become registered owner situate within the judicial
distriet the sheriff of which transmits such copy, ineluding
lands declared by The Eremptions Aet to be free from seizure
by virtue of writs of execution, but subject, nevertheless, to
such equities, charges or incumbrances as exist against the exe-
cution debtor in such land at the time of such receipt: Provid-
ed that nothing herein contained shall be taken to authorise
the sheriff to sell any lands declared by The Exemptions Act,
to be free from seizure by virtue of writs of execution.””

In Advance Rumely Thresher Co. v. Boliey (1920), 55 D.L.
R. 308, 13 S.L.R. 447, this Court held that a transfer of his
homestead by a man to his wife, if made to defeat creditors,
will be declared void by the Court so far as to enable an execu-
tion subsequently obtained by one of the ecreditors to form
thereon the lien or charge given by virtue of an execution under
sec. 149 (2) of the Land Titles Aet 1917,

The said property, then, being the property of Mrs. Bulmer
and registered in her name, was not exempt from the respond-
ent’s writ forming a lien and charge thereon by virtue of said
sec. 149 (2), and when same was transferred by her, even with
the intention as contended by the appellants’ counsel, it was
transferred to defeat the respondent’s claim and had that ef-
feet. The transfer, therefore, of this property to the appellant
Mr. Bulmer is void as against the creditors of the said Mrs.
Bulmer.

2. The Bell property. The evidence is to the effect that Mr.
Bulmer purchased this property on the instalment plan shortly
before Mrs. Bulmer purchased lots 7 and 8 from respondent.

In April, 1914, when Mr. Bulmer paid in full for this prop-
erty, he had the transfer therefore made to Mrs. Bulmer, but
did not register it until August 14, 1918. Mrs. Bulmer trans-




65 D.L.R.] DomiNioN Law Reports.

ferred this property to Mary Jane Bulmer on August 19, 1918,
without consideration. The evidence of Mr. Bulmer is to the
effect that this property was transferred to said Mary Jane
Bulmer as security for a debt due by him to her. In his exam-
ination for discovery Mr. Bulmer, when being questioned why
this transfer to Mrs., Bulmer was not registered sooner, after
saying it was held by him from April 21, 1914, to August 14,
1918, states that, ‘It was held as collateral to what I had
loaned Mrs. Bulmer to pay on the property.”” This evidence
is, in effeet, an admission that this property was purchased for
Mrs. Bulmer. In addition to this, there is the presumption that
this property was given to her as a gift, from the fact that Mr
Bulmer had it transferred and registered in her name. This
property adjoins lots 7 and 8 purchased by Mrs. Bulmer from
the respondent, and apparently it was the intention she should
have the two properties.

If the correct date of the transfer of the home property he
November 6, 1918, then Mr. Bulmer, on his own evidence, knew
within 3 months—and if January 8, 1919, be the correet date,
then within 6 months after the transfer of the Bell property
that respondent was about to sue Mrs. Bulmer. But he must
have known, or at any rate expeeted, that respondent would
sue Mrs. Bulmer at any time when he advised Mrs. Bulmer to
transfer this property to Mary Jane Bulmer, because he knew
respondent had been writing threatening letters before the
transfer of this property and that Mrs. Bulmer's payments
were long past due and nothing paid thereon for a long time,
as the rents which may have been collected by the National
Trust Co. went towards payments of taxes to his knowledge,
and that Mrs. Bulmer had no money wherewith to pay respond-
ent,

The only evidence against the presumption that this Bell
property was a gift to Mrs. Bulmer, is the tax sale redemption
receipt dated October 31, 1917, and that of Mr. Bulmer who
said at the trial that he did not give it to her. Notwithstand-
ing this, the trial Judge found that the transfer of this Bell
property to Mary Jane Bulmer was made to defeat the respon-
dent’s elaim, and to make this finding he must necessarily have
also found that this property belonged to Mrs, Bulmer. There
is ample evidence on which he could make these findings, and
in view of what was said in Kilgour v. Zaslavasky, and Keop v.
Smith, above referred to, I do not think this Court should dis-
turb these findings.

As Mrs. Bulmer was the owner of the property and there
is no evidence to shew that she knew of the payments for the
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taxes or repairs, and the payments were purely voluntary on
the part of Mr. Bulmer without any request from Mrs. Bulmer,
it must, in my opinion, be assumed that he intended these pay-
ments as gifts to Mrs. Bulmer,

(See Re Montgomery Lumber v. Montgomery (1911), 20
Man. L.R. 444. 3. Ayres Mortgage. The debt to secure which
this mortgage was given was part of the purchase money due
from Priseilla M. Ayres to Mr. Bulmer on lots 13, 14 and 15
in bloek 158, plan Q2 in the City of Saskatoon, which he and
Helgerson had agreed to purchase from one Davis and which
they sold to Miss Ayres under an agreement of sale dated Feb-
ruary 22, 1913, Helgerson assigned all his interest in the lots
and agreement of sale to Mr. Bulmer.

The first mortgage given by Miss Ayres to Mrs. Bulmer is
dated August 22, 1914, for $9,000, upon lots 1 and 2, block 159,
plan Q2 in the City of Saskatoon. Mr. Bulmer says this mort-
gage ‘‘represented the balance of the cash payment,”” and was
put in Mrs. Bulmer’s name at the request of Miss Ayres, who
thought Mrs. Bulmer would be more lenient with her than Mr.
Bulmer.

On November 17, 1914, Mr. Bulmer became registered owner
of these lots 13, 14 and 15, and transferred them to Mrs. Bul-
mer on March 1, 1915, and she became registered owner there-
of on the 4th March, 1915. By transfer dated July 29, 1918,
Mrs. Bulmer transferred lots 13, 14 and 15 to Miss Ayres, and
Miss Ayres became the registered owner thereof on July 30,
1918. Miss Ayres gave the mortgage in question to Mrs. Bul-
mer, dated July 12, 1918, for $8,000, and Mr. Bulmer swears
that this last mortgage also represented the balance of the cash
payment. (See pp. 6 and 13 of evidence.) About this time he
claims he made a reduction in his claim against Miss Ayres of
about $20,000.

Counsel for appellants laid great stress on the evidence of
Mr. Bulmer wherein he said that he did not consult Mrs. Bul-
mer in making this big reduction in his claim, as tending to
shew that she had no interest therein. I do not think this ma-
terial for three reasons. First, she may not have been inter-
ested in the whole amount Miss Ayres owed. it is not contended
she was, but only in the $8,000 mortgage. Secondly, Mr. Bul-
mer appears to have transacted all Mrs. Bulmer’s business
without consulting her. She left all her affairs entirely in his
hands to do as he saw fit. Thirdly, Mr. Bulmer may at that
time have come to the conclusion that $8,000 was all that could
be collected from Miss Ayres.
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From the evidence in connection with this mortgage, ap-
parenly his intention was to give Mrs, Bulmer the $9,000 re-
presented by the first mortgage, and balance of which he says
was represented by the mortgage in question for $8,000,

Counsel for appellants argued that this last mortgage did
not represent the original $9,000 but that it was a new mort-
gage for a new sum, namely, the amount to which the whole
claim was reduced. But the evidence is against this argument.
However, even if this argument is correet, I do not think it
makes any difference, as the mortgage was still in Mrs, Bul-
mer’s name, and there is no evidence that she received the $9,-
000 secured by the first mortgage.

The trial Judge in his judgment stated : I do not hesitate
in the light of the evidence to hold that this mortgage was
transferred to Henry S. Bulmer to evade the plaintiff’s claim.”
and ordered that defendant Henry S. Bulmer re-transfer it to
Mrs. Bulmer. I agree with this.

The result is, that in my opinion the appeal should be dis-
missed with costs.

Appeal dismissed.

WRIGHT v. GILFOY.
Albverta Supreme Court, Walsh, J. April 19, 1922,
MogTGAGE (§VIIC—156)—REDEMPTION—TIME—DISCRETION OF MASTER—
RIGHTS OF SURSEQUENT ENCUMBRANCERS,

There is no set time for redemption in Alberta, everything being
left to the discretion of the Master, who fixes such time in each
case as according to the circumstances appears to him to be the
proper period. When there are subseqeunt encumbrancers he
should allow a reasonable time in which they may familiarise them-
selves with the conditions, and make any arrangements they may
think proper to avert a sale if they so desire, although as against

the mortgagor he might be justified in ordering an immediate
sale,

ArpeAn by plaintiffs in a mortgage action from that portion
of an order nisi made by the Master at Calgary which gives
the defendants 3 months in which to redeem the property, on
the ground that this is an unreasonable and inequitable period
of redemption under the circumstances and in so far as it was
fixed as a matter of diseretion it was a diseretion improperly
exereised.,

M. M. Porter, for plaintiff.

C. J. Ford, K.C., for defendant.

Warsh, J.:—The plaintiff’s claim is now approximately
$20,000. There is a second mortgage for $16,250 and interest
and subsequent executions aggregating roughly, without inter-
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est or costs, $12,500. According to the only evidence of value
submitted to the Master the land alone has a fair value of $2,-
400 and the value of the improvements on the basis of cost less
depreciation is $32,600 though the cost of duplicating them to-
day would be about $46,000. The appraisers’ report is that
while the property now has a fair value under existing condi-
tions of $24,000 to $25,000 the sum of $20,000 is, in his opinion,
its maximum value, sealing that down to $14,000 with a possi-
bility that no offer could be secured for it at any price.

The Master imposed upon the defendants liability for a
monthly rental of $100 over this period of redemption and re-
served to the plaintiffs the right to apply if this rental is not
paid. Mr. Porter complains that the earrying charges of this
loan for interest and taxes are $202 per month and says be-
cause of this that the rental is quite inadequate.

Idington v. Trusts & Guarantee Co. (1917), 34 D.L.R. 86,
11 Alta. L.R. 337, cited by Mr. Porter is not in point. That was
a case of enlarging the time for redemption after the expira-
tion of the time limited therefor by the order nisi and different
considerations obviously apply to such an application.

Our practice in such a matter differs from that in foree in
other jurisdictions, notably England and Ontario. There, a
definite period of redemption is set with power in the Court
to order a sale without giving the usual or any time to redeem.
With us there is no set time for redemption. Everything is
left to the discretion of the Master who fixes such a time in
each case as according to the circumstances of it appears to
him to be the proper period. This, I think, is the better sys-
tem. There is such a variety of ecireumstances under which
mortgaged property is in this country made the subject of legal
proceedings that it is impossible to frame a rule that will meet
them all and of course every case must be decided on its own
facts. It may be helpful, however, to see how the power vested
in the Court in England and Ontario to eut down or eut out
entirely the period of redemption is used. I have been able to
find but few authorities and they are very old.

In Newman v. Selfe (1864), 33 Beav. 522, 55 E.R. 471, 33
L.J. (Ch.) 527, 12 W.R. 564, it was held that it was not obli-
gatory to give a mortgagor any time to obtain the money but
that if all other encumbrancers require a sale and the mort-
gage is in arrears for years and the interest is still unpaid the
Court has the power to direct a sale at once.

In Coxon v. Lever (1864), 12 W.R. 237, Bennett v. Harfoot
(1871), 19 W.R. 428, and Wolverhampton dec. v. George (1883),
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24 Ch. D. 707, orders for immediate foreclosure were made
without giving a day for redemption.

In Rigney v. Fuller (1853), 4 Gr. 198, the Court refused to
make an order for immediate sale the only ground for the ap-
plication being that the property was not of sufficient value to
pay the plaintiffs claim.

In Swift v. Minter (1879), 27 Gr. 217, Blake, V. C., made an
order for immediate sale, there being present in that case in
addition to the faet, that the land was not worth enough to
satisfy the mortguge claim the further eircumstances that the
mortgagor’s had been guilty of waste, that the premises were
being allowed to get into disrepair and that a better price eould
be obtained for it then than 6 months later.

In this case, if I had to consider the question from the point
of view only of the mortgagor and his wife and it is they who
oppose this appeal, I would not hesitate to hold that the plain-
tiffs were entitled to an order for the immediate sale of the
property. With the total encumbrances against it more than
twice the maximum value put on it by a competent and re-
liable appraiser, in the face of the very strong probability
amounting almost to a certainty that it eannot be sold for an
amount sufficient to pay even the plaintiffs in full, with the
carrying charges of the plaintiffs’ mortgage more than double
the amount fixed by the Master as a fair rental for the pro-
perty, with not the slightest prospect of its value being enhane-
ed in the immediate future but rather the contrary and with
no suggestion that the mortgagor by virtue of this delay will
be able to pay or even reduce the amount of this mortgage debt,
I think it but an idle and unprofitable consideration to extend
to him this or any period of grace apart entirely from the in-
justice done the plaintiff in thus adding to the loss which he
will in all probability suffer under his security.

The subsequent encumbrancers, however, must be taken in-
to consideration. Our practice with respect to them is to my
mind very unsatisfactory. They are not parties to the action
at all. The only requirement is that they ‘‘shall be served with
notice of the judgment or order directed or made in the ac-
tion” (R. 46). Subsequent encumbrancers quite often have a
substantial interest in the property which is the subject of the
mortgage action and so are sometimes eoncerned to see that the
mortgage account of the plaintiff is properly taken. For this
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reason I think it would be fairer to bring them in before the
account is taken and in this way give them a right to be heard
on all matters in which they are interested including the time
allowed for redemption. Our practice does not allow that to
be done and so of course the Master eannot do it. 1 think,
therefore, that he is quite right when there are subsequent en-
cumbrancers in allowing a reasonable time for redemption quite
regardless of the fact that as against the mortgagor he might
be justified in ordering an immediate sale. Until they are serv-
ed with notice of the order, they know nothing of it and they
are certainly entitled to a reasonable time in which to familiar-
ize themselves with the conditions and make any arrangements
which they may think proper to avert a sale if they so desire.

Although, if T had been making this order, I rather think
that I would not have allowed so long a period of redemption
as the Master did (for the chances of any of the subsequent
encumbrancers electing to redeem seem to me to be so remote)
1 cannot say that he erred in allowing it, and so I must dis-
miss the appeal but without costs.

The Master has power to vary his order. I think that he
might very well exercise it in this case by materially shorten-
ing the time for redemption or in faet directing an immediate
sale if upon notice of such an application to all of the sub-
sequent encumbrancers none of them oppose it or if they do
oppose it they fail to satisfy him that there is a reasonable
prospect either of the plaintiffs’ mortgage being redeemed by
them or of better results following if the period of redemption
stands as at present. In my opinion, it is their interests and
theirs alone which, under the ecircumstances of this case have
to be taken into account in this connection, and if they consent
or rather if they do not objeet and for good reasons to such
a variation I think it should be made.

Judgment accordingly.




ki

i

65 D.L.R.] DomiNion Law Reports.

RUR. MUN. OF STREAMSTOWN v. REVENTLOW-CRIMINIL,

Supreme Court of Canada, Idington, Duff, Anglin, Mignault, JJ., and
Cassels, J. (ad hoc). February 7, 1922,

Taxes (§IIIF—149)—NoN-PAYMENT—FORFEITURE OF LAND—CONFIRMA-
o8N — Norices — 1 ISSIBILITY OF COMPLYING WITH Acr—
SUSPENSION OF PROCEEDINGS—JURIspIcTION OF Districr Coumr
JunGe,

The notice required to be given by sec. 314 of the Rural Muni-
cipalities Act, 1911-12 Alta. stats., ch. 3, is a condition precedent
to the jurisdiction of the District Judge to confirm the tax enforce-
ment return, and where the statutory method of giving the
notice becomes iliegal by the outbreak of war and is prohibited,
the District Judge is without jurisdiction to confirm the return.

[Rur. Mun. of Streamstown v. Reventlow-Criminil (1920), 52
D.L.R. 266, affirmed.]

Arrean by defendant from the judgment of the Alberta
Supreme Court, Appellate Division in an action to set aside
a sale of land for non-payment of taxes, Affirmed.

Eugene Lafleur, K.C., 8. B. Woods, K.C., for appellants,

C. F. Newell, K.C., for respondents.

IpiNngroN, J.:—The respondent sued to recover lands in the
appellant’s munieipality and claimed by it to have been duly
forfeited to it under the provisions of the Rural Municipality
Act of Alberta, ch. 3, 1911-12, and afterwards duly sold under
said Aet and its amendments.

The respondent by her pleadings as amended, charges that
the assessments of the said lands were illegally and fraudul-
ently made by assessing her lands and those of other non-resi-
dents at a higher rate per acre than the lands of residents
within the municipality and fraudulently endeavoured to col-
lect from the plaintiff (now respondent) such an amount as
would make the taxes unequal and hence the said assessment
as against her was void.

The appellant’s counsel in his factum herein relies upon the
opinion of Ives, J., who alone of the several Judges below hav-
ing to deal with the matter pronounces an opinion favourable
to the appellant, but does not, I respectfully submit, give any
reasons explaining the numerous peculiarities in this assessment
roll now in question. Indeed, T suspect that the plan now be-
fore us based on the assessment roll and which I have found so
helpful may not have been presented to the Courts below.

It presents no new evidence but points the way to read
the assessment roll in an intelligent way and, as I understood,
if memory serves me, from something stated in argument, was
agreed upon as a method of averting the expense of printing
the assessment roll ‘part of the case to he presented to us.

13—66 p.L.R.

Can.

sc.




194 DomiNioN Law ReporTs, [65 D.L.R.

Can. Ives, J., relies upon the case of T'own of Macleod v. Campbell
8.C. (1918), 44 D.L.R. 210, 57 Can. S.C.R. 517, and indeed cites
_ a passage from my own judgment therein, to whieh I still
Ruk. MUN. adhere, as good law, but fails to observe what as it seems to

- ST::F:“' me now, I, fortunately, set forth on p. 212 of the report, ex- ‘
v pressly stating that the alternative of fraud might be relied p
RC""‘!“’:[;"‘]"W upon as a defence which vitiates everything but was not, as
— I there point out, the case made by the defendant therein.
Idington, J, The appellant relies upon said decision which in my view of
the law is no answer to the charge of fraud which I submit E
has not been attempted seriously to be met by the factum of e

the appellant.

And the assessor on examination for discovery after having
been examined as to a very large number of assessments, testi-
fies, illustrative of his work, as follows:—‘‘118. Q. I notice
here in looking over the assessment that the outside residents
are assessed about $1 an acre higher than the residents? A.
Sometimes, not in all cases sometimes that happens; there
were certain people who reside there who were assessed as high
as others, one or two. 119, Q.—But as a usual thing the out-
sider is assessed, in most cases we have gone over, they are a
little higher, from a dollar to a dollar and a half an acre? A.
Somewhere about that. 4

The Court:—1I don’t know why you put that in—may use

! it for the purposes of argument; the facts are all in there.””
b Seemingly he here admits the remarkable diserepaney except
in a very few instances, and offers no explanation thereof. Is
it not fair to infer he had none to offer? Having had time to
consider before being called as a witness on behalf of appellant
after a discussion between the counsel and the trial Judge as
to the result and need for further evidence, appellant called
him as its only witness.

When he is so called upon to give evidence in support of the
appellant’s claims herein he testifies as follows:—Q.—You
heard the evidence put in from your examination for discovery
in connection with the assessment of land in community and
i the lands that are the subject matter of this action? A. Yes.

Q.—Will you explain to His Lordship how these lands eame
to be assessed higher than some other lands in the immediate
locality? A.—As Mr. Ford has stated it says in the Aect, I
went personally over all the lands in question, in fact, over all
the lands in the munieipality. 1 assessed this land under sec.
252—1 think it is—at their actual cash value without any re-
gard to the expenditure of capital or labor thereon. The lands

e e
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in question are lands which belonged originally to the Can
adian Pacific Railway Co,

Q.—The lands belonged to outsiders? A.—Yes, those that
Mr. Ford was referring to this morning; the people whose
names appear in the assessment roll as being assessed for those
lands eame in to the municipality, took it when there was some
sort of land movement on, a sort of boom, and they purchased
a considerable quantity of C.P.R. Lands.

Q—Those non-residents? A.—Yes, really they are specu-
lators, to use a common term, they made a seleetion of the
best of those lands, and that is the reason you see the lands
are assessed at what I believed and still believe their actual
cash value; they selected the best land; you will see by the
assessment roll there is a considerable number of quarters
whieh are still unsold and they are not as good as some of the
others.

Q.—My friend referred to some lands belonging to out-
siders which were assessed at a little higher amount than those
belonging to people in the municipality; ecan you show me
any cases where residents were assessed at the same figure?
A.—The amounts are not large they are $1 or $1.50 an acre
different. In the case of the N.E. of 18.52-2 that is the mean-
ing of this, this is assessed at $2,000. All section 25-52-2 be-
longs to a man named Boyce, who is a resident; his name does
not appear at the time in the book as a resident but he was
resident and is a resident ; that is assessed at $2,080.

W.—This particular quarter? A.—Yes, south east of 5-52-3
you will find assessed the same; all section 4-52-3, that is home
stead land.

Q.—South east quarter of 5 is non-resident? A.—Yes, I
think if he took the case of the south east 32-52-3, there is a
man non-resident, living in Montana, that is assessed the same
as the rest of the section, and the south east 34-52-3 you will
find is assessed lower than the rest of the section. He lives in
Vermilion.

Q.—Mr. Ford. What about the other parts of the seetion?
A.—1It is assessed lower than the other parts of the seetion.

Q.—The Court. Are the other parts owned by residents?
A. Yes.

Q.—Mr, Ford. Turn your book up on that; I think you are
wrong there, A.—Yes, that is correet; this man T. J. Barridge,
it is assessed at $1,760 or $11 an acre; this south east 34, there
three quarters are assessed at $1,840; the north west of 34 is
owned by James Common of Vermilion, and is assessed at
$1,840; the south west of 34 is owned by M. Brown, of Mar-
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wayne, who is resident, and assessed at $1,840; the north east
of 34 is owned by W. Snowball, of Girouard, and is assessed at
$1,840, the same as the man who is residing there. The north
west of 53-2 which is C.P.R. land is assessed to the C.P.R.; that
is only assessed at $1,920; the north east of 26-53-2 is prae-
tically assessed the same; the Hudson’s Bay Co., practically
the same; that is a homestead quarter, and 12-5, there is W. T.
Barnes, a non-resident, living in Edmonton, he is assessed the
same as the other residents of the section. Q. Mr. Newell.
Just across the line in I it is assessed at $3 an acre more?
A.—This is raw land, south east of 12—in the same
section is a mnon-resident, living in Edmonton, and it
is assessed the same: take the case of the man on section 10-
53-3, on the south east 10, the man lives at Silver Plains, Man-
itoba, assessed the same as the rest of the section.

Q.—And the man south of him assessed $2 an acre more; he
is an outsider.

Q.—The Court. How many townships are there? A.—
Nearly eleven, on account of the river being our north bound-
ary.

Q.—There are variations? A.—Oh, yes, the southern bound-
ary is 14, 15, 16, dollars per acre, goes down to 8 or 9 at the
northern exterior.

Q.—Why that? A.—The distance from the town and facil-
ities for getting to town.

Q.—1Is there any difference in the quality of the land? A.—
Considerable.

Q.—Level country? A.—TLe whole municipality is rolling.

Q.—What is the nearest town? A.—The nearest town is
Kitseoty on the Canadian Northern. There are quite a lot
more all over the book in the same way. Here is the north
west of 20—there are two cases here, the south east of 20-52-2
that man lives in Vancouver; he is assessed the same as the
rest of the section.

Q.—Mr. Newell. The land in section 19, which is an out-
sider, is $4 an aecre higher. A.—The north west of 20 man is
an outsider, he is the same as the rest.

Q.—The Court. 1 would gather that you did not often
diseriminate between quarters in the same section but you did
between sections? A.—That may be his idea but there is no
land comes even in a section; some lands are stony, some are
sandy, some have a considerable amount of brush on them,
others haven’t, and so on. I may add during the whole period
I have assessed those lands I have not had eight appeals against
my assessment in the whole period.

The Court. How long have you been assessor? A.—Ever
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since the municipality was established in 1912 and 1 was sec-
retary-treasurer prior to that of the old local improvement
district and I have been in this distriet for 15 years. I know
the distriet perfectly, every quarter section of it.”’

Such is the entire excuse and the only feasible explanation
is that speculators were non-resident and selected the best land ;
or as to some part of the distriet the further north you go the
land is of less value.

The value of that excuse can be tested by applying the
assessment of the Hudson’s Bay Co.’s land and in a relative
degree by observing the fact that the C.P.R. Co. (from which
the alleged speculators might have bought) got the odd sections
by statutory agreement and not by way of selection.

1 have taken the assessment of Hudson’s Bay Co.’s lands as
a test of the value of said excuse.

That company was not a speculator but allotted by statutory
agreement certain numbered sections or parts thereof through-
out the North West Territories.

And there seems to be in regard to that company’s assess-
ment the remarkable, I had almost said miraculous, coincidence
of diserimination against it as well as others compared with
the resident landowner.

And I find no other possible explanation for sueh diserim-
ination than the studied design on the part of the assessor to
favour residents as against non-residents,

There is in the plan I have referred to as the digest of the
argument to be drawn from the assessment roll a further par-
tieularity that this diserimination was noticeably less when the
non-resident happened to be a resident of Alberta, although
outside appellant’s distriet, or in Saskatchewan as distinguished
from those in Winnipeg or in Ontario, for example, or in
Montana or other parts of the United States.

The case made permits of a comparison of the assessments of
the respondent’s lands and that of other non-resident’s lands
with the Hudson’s Bay Co’s lands, and the clear analogy be-
tween them all when compared and contrasted with the assess-
ment of resident lands leads me irresistably to the conclusion
that the charge is well founded, and that the man responsible
was, if his story of a yearly inspection is true, in a position to
have refuted it in a much more satisfactory way than he has at-
tempted by the above quoted evidence.

Tt would no doubt have been more satisfactory if some one
acquainted with the relevant facts to be got by an inspection
of the distriet in question had gone over some of the grounds
in question and testified to the actual faets of a comparison
so made between the lands in question and some of the resident
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b g Can. lands in the neighbourhood, or if the assessor had been more
s § thoroughly eross-examined as to those comparatively very few
8.C. s Py er -
X —— pareels of land he points out as justification of his integrity in
;‘ 3 Rur. MuN. making the assessments herein in question.
Bl s"':;“_ But is it reasonable to ask a party like respondent to under-
TOWN @o such expense of inspection?

. As to that explanation wherein he gives instances of a dozen
RCE;?::‘::W' or more, which, if listened to in the hurry of examination may

—  have sounded all right but in eomparing what he says with the
Idington, J. yoll T find the alleged explanation most unsatisfactory.

This is not the commonplace question of a mere irreg-
ularity and accidental result of carelessness in discharging the
assessor’s duties. If that had been the case, of course, there
would not be sufficient to maintain the charge of systematic
diserimination against the class to which the respondent be-
longed and hence support for the charge of fraud.

The excuse given as to non-resident speculators having aec-
quired the best lands removes the case out of the ordinary one
of careless assessment and when shewn to be wholly unfounded
when applied to the Hudson’s Bay Co.’s lands assessed on the
evidently increased basis of other non-residents demonstrates
that there was an entirely different cause for the remarkable
results found spread over so large a section of country.

There were in all about 95 quarter sections assessed to the
Hudson’s Bay Co. and, so far as I can see, the excuse given

| touches but one quarter in same section as the Hudson’s Bay
{1 Co. was partly concerned in. That he points out to being
1 N.E. 174, 26-53-2 which adjoins the Hudson’s Bay Co's quarter,
| ij i which, according to the plan, seems to be covered in part by
| ‘if ‘ a lake. And others he points to are not adjacent to its sections
| or points thereof or if so the diserimination is apparent.
‘ |l : | In most of the said dozen or so pointed out by the witness 1
i find some very patent explanation for his apparent departure
| il from his usual diserimination, or reason to suspect same, as
! in the case of Boyce, whose address is set down as Peterboro,
Ont. and in some others the fact that the surname of the non-
resident is the same as others in same section or as in the case
of a man whose address is Vermilion just across the boundary
of the appellant’s distriet.
‘ i The assessments of odd numbered sections originally of the
I C.P.R. lands alloted to it by a statutory agreement and acquir-
| ed by non-resident speculators, of whom respondent seems to
| il have been one, as compared with the even numbered sections
|
|
|

i aequired by homesteaders or other residents is also most in-
struetive, but we have not had the same elaborated tabulated
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assistance carried out in this regard as might have been pre-
sented if, as my reading of the assessment roll leads me to be-
lieve was possible.

How does it happen that these odd numbered seetions assign-
ed the C.P.R. Co. should be almost invariably, when in
the hands of non-residents, more valuable than even numbered
sections in the hands of residents or nearby owners?

Indeed the surprising thing, studying the roll as 1 have
done, is how many pages of it shew an undulating roll of
valuation from top to bottom of the page shewing the residents
had much less valuable lands than the non-residents. 1 cannot
think that the configuration of ground actually corresponds so
exaetly in ecomparison with these assessments as made to favour
the resident as against the non-resident,

The average homesteader is not stupid as to entitle appel-
lant to rely upon such stupidity as a means for accounting for
the diserimination. Some other cause I fear operated to ereate
the apparent distinetion and diserimination in values,

I agree with Beck, J., (1920), 52 D.L.R. 266, in the C'ourt be-
low in holding the charge of fraud proven. And I may point out
that the trial Judge, 15 Alta. L.R. 204, remarked during the
course of the trial to the assessor ‘I would gather that you did
not often diseriminate between quarters in the same section but
you did between sections!’’ In answer thereto the assessor
said :— “*A.—That may be his idea but there is no land comes
even in a section; some lands are stony, some are sandy, some

have a considerable amount of brush on them, others haven't,
and so on. 1 may add during the whole period T have assessed
lands I have not had 8 appeals against my assessment in the
whole period.”’

The fact that only 8 appeals occurred during his several
years of office does not count for much when we have regard
to the expense of an appeal on the part of the non-residents
at a great distance from the properties owned—and how few
of them, if any, could easily inspect the assessment roll. The
moderation of the diserimination as pointed out in the plan
referred to seems to account for much in this regard. Yet he
repeats this more than once in his examination and cross-ex-
amination as if a complete answer to what he is charged with,

In holding the assessment fraudulent 1 do not, in faet, think
he realized that his conduct was of that character but rather
that it was quite fair to tax the speculator to the utmost he or
she might bear in patient silence.

Mistaken economie theories and worse still the mistaken ap-
plication of sound economic theories mislead very many. Never-
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theless, the result is in some cases legally speaking fraudulent.

There was the less excuse for such view seeing that the land
as such, without regard to the improvements, was fixed by
statute as the basis of assessment; and that the Legislature had
enabled the muniecipal councils to diseriminate to the extent
of 259% between the rate of taxation to be imposed on the land
enclosed and improved and that held unimproved.

The diserimination based on statute was in law perfeetly
right and in many respects justifiable.

I imagine that the assessor was unable to distinguish between
that legitimate diserimination and what he conceives he might
venture on his own responsibility without law to justify it. In
short he seems to have imagined he was doing a like righteous
thing by diseriminating in his assessing.

Be all that as it may be the trial Judge, at p. 206 when he
came to deliver his judgment spoke as follows:—

““The plaintiff attempted to discover irregularities in the
assessment confirmation and forfeiture proceedings but I think
with no success. At the opening of the trial the plaintiff's
counsel obtained leave to amend by making an allegation of
fraud in the method of assessment. This was alleged to be
shewn by the fact that the assessment roll for 1914 showed
that the lands of non-residents (including the plaintiff’s) were
assessed regularly at a considerably higher figure than those of
resident tax payers. I am bound to say that the evidence is
such as to point very strongly to that conclusion, but I do not
propose to rest my decision on that point.”

This from the trial Judge who possibly had not any more
than the Court of Appeal the advantage we have of studying
the plan presented shewing in somewhat concrete form the
strong argument presented thereby of a most perplexing ques-
tion, shews how the evidence impressed him.

I am unable to agree, however, with the reasons of the trial
Judge or the majority of the Court of Appeal which adepted
his broader grounds and held that the war had so precluded
the possibility of respondent receiving notice that, therefore,
the alleged notice was of no avail.

The Legislature has power to enact any mode of notice or
want of notice it pleases relative to the assessment of lands to
be taxed. It was long the law, for example, in Ontario that
lands might be assessed either as resident or non-resident lands,
and owing to the diffieulty of learning who was the owner
many non-residents lost their lands through eoming to be sold
for taxes unknown to them.
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In pursuance of such lezislation there were many eases where
the non-resident whose address was unknown had to either
keep an eye on the roll or run the risk of his lands being sold
for arrears of taxes and as a result of such legislation or his
own disregard to such legislation lost his lands.

True, in such cases, 3 or 4 years must run in arrear before
the tax sale ensued and thus, as matter of justice, he could
only blame his own carelessness when so losing his lands.

The measure of legislative power in that regard, however, is
all T am just now concerned with.

It was the business of the non-resident owner to know the
law and keep an eye on its operation so far as regarded his
own interest.

Hence, T am of the opinion that the owner who gets that
serviee of notice which the statute requires whether to be mail
ed to him, delivered at his residence or on the premises, or
sent in such other mode as the statute provides has no legal
right to complain of the failure to receive such notice, if in
deed any provided by law.

He may have been on the other side of the Globe where mail
would not reach him, or in prison, where such an address had
not been given, and thus, under either such eircumstance, a
possible objeet of pity, if losing his land by virtue of a sale
thereof, without his knowledge or possibility of knowledge.

But so long as the provisions of the statute provided for
taxing his land and, on default of payment, selling it, had
been duly observed, there could be no legal exeuse for non
payment of the tax, or elaim to recover his lands if sold for
non-payment thereof if all proceedings taken in conformity
with the relevant express statutory provisions, no matter how
harsh and unreasonable they may have been.

In the present case, until we come to the forfeiture pro-
ceedings, I see nothing for the respondent to complain of save
the charge of frand which I hold, after much study thereof
and the eircumstances relevant thereto, well founded. Indeed,
she would appear to have suffered in a more marked degree
than the Hudson’s Bay Co., used above as a test case. Was
it because she was helpless and in a small way a speculator
buying C.P.R. lands?

The proceedings for forfeiture are provided by sees. 309 to
319 of the Rural Municipality Aet, ch. 3, 1911.12 (Alta.) as
amended at the time when such were taken by those concerned
therein.

The first part of see. 313 provides as follows:—
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“313:—0On the application of the treasurer of the munici-
pality or some solicitor authorized by the couneil to the Judge
of the Distriet Court within whose judieial distriet the muni-
cipality is wholly or partly situated such judge may appoint
a time and place for the holding of a court of confirmation of
the said return notice of which shall be published in every is-
sne of The Alberta Gazetle for two months and once each week
for at least eight weeks in such newspaper published in the
vieinity of the lands entered on the said return as shall be
named by the judge.”’

The return is not in evidence but a notice of the motion to
be made for its confirmation by the Judge empowered to hear
the application is produced and shewn to have been published
in the said *‘Alberta Gazette.”” A reference thereto indicates
that notice was published first on September 15, 1915, and con-
tinued in subsequent issues thereof until and including the
issue of October 30, 1915,

The first question raised in regard thereto is the true inter-
pretation of see. 313,

Does it require 2 months of actual publication? If so then
evidently there was not 2 months of publication by a publica-
tion beginning on September 15, and ending on October 30 for
an application to be made on November 9,

The particularities of the section are such that I have so far
been unable to form any decided opinion; and the statute hav-
ing been since amended, perhaps I had better not, seeing the
grounds taken must strongly by respondent arve the fraudulent
assessment and what I am about to deal with.

Section 314 of the Rural Municipality Act as it was first en
acted in 1911-12 reads as follows:—

*“314.—A notice of the time and place fixed for confirmation
of such return shall be sent by registered mail by the treasurer
of the municipality at least sixty days prior to the time so
fixed to each person who appears by the records of the land
registration district within which the lands lie or by the said
return to have any interest in the lands mentioned in the said
return in respect of which confirmation is desired and whose
post office address is shewn by said record or return; and the
entry against such lands in the said return of the date of mail-
ing such notice together with the signature or initials of the
treasurer shall without proof of the appointment or signature
or initials of the treasurer be primd facie evidence that the re-
quired notice was duly maMed on the date so entered.”’

I infer from much in the case that the secretary-treasurer
when he took the proceedings in 1914 to enforce the payment
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of the taxes in question overlooked the amendments made to
this section by see. 36 of ¢h. 7 of the Alberta Statutes in 1913,
whieh reads as follows:-

“‘Such application shall be in the following form:

In the matter of the court of confirmation of the tax enforce-
ment return of the rural munieipality of .

Take note that His Honor Judge . . . Judge of the Dis-
triet Court of the Distriet of . . . has appointed ”
the . . . dayof . . . 19 . . . for the holding of

the court of eonfirmation to eonfirm the tax enforeement return
of the rural municipality of

and further take notice that you appear to have an interest
in (here insert full description of the land mentioned in the
said tax enforcement return).

Dated the . . . dayof . . . 19

Seeretary-Treasurer of the Rural Municipality.
of 0
and was again amended by see. 24 of ch. 9 of the statutes of
1914, substituting the word ‘‘notice’” for the word “‘applica
tion"’ in the first line of said amendment,

Another notice than this was published in the *‘Alberta
Gazette'' pursuant to see. 313, and from many indistinet and
indefinite references in the course of the trial 1 have got the
impression that the same notice was that which was later nsed
in the attempt of the seeretary-treasurer to carry out the re
quirements of see. 314

1 find also in the appellant’s factum the following:

“The notices in question were sent in accordance with sec.
314 of the Rural Municipal Act, being ¢h. 3 of the Statutes
of Alberta 1911-1912; ° to each person who appears
by the records of the Land Registration Distriet within which
the lands lie or Ly the said return to have any interest in the
lands mentioned in the said return in respect of which eon-
firmation is desired and whose post office address is shown by
said records or return x N

The writer clearly had no reference to the above amend
ments in view. And as the final disposition of this appeal was,
after argument, directed to stand over in order that the pur-
chasers of the lands in question might be added parties by
consent which was obtained, correspondence was had relative
thereto by the Registrar to avert expense of another argument.

Incidentally thereto, he was directed to call attention of ap-
pellant’s counsel to the seeming defect which I have referred
to above in the publication of the notice.
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In reply thereto, counsel puts it beyond doubt that the same
notice was used under both sees. 313 and 314. Clearly that ap-
pearing in the ‘‘Gazette'’ was not conformable to that required
by the above amendment.

Apart from all that, however, I have fully considered the
question of whether the onus probandi rested upon the appel-
lant or respondents, and have come to the conclusion that by
reason of the proof of such a notice as required being a subject
matter which lies peculiarly within the knowledge of the ap-
pellant the onus rested upon it at the trial.

See Taylor on Evidence ed. 11, para. 376, and cases noted
there.

I may also point out that the rule laid down in Taylor para.
364 of his work, in my view puts the onus probandi on the pre-
sent appellant.

The pleadings herein are of that character that plaintiff al-
leged the want of notice in many parts of the Aet and defend-
ant not only denied generally all such allegations but distinetly
alleges the giving of such notice as required.

There was no ruling of the trial Judge on the question.
Each counsel for the parties concerned stated briefly his
contention and without insisting upon a ruling the counsel for
defendant (now appellant) accepted the suggestion of the trial
Judge that all the evidence either desired better be given and
appellant proceeded to call the secretary-treasurer of the appel-
lant and he only testified on this point to the mailing of all
notices and saying he had the certificates of registration but
did not seem to pretend he had the copies of notices he so
mailed or produce same.

The only evidence on this point besides that is as follows:—

“Mg. Tieue:—To whom did you send notice required by the
Act owing to the forfeiture proceedings? A.—By registered
mail to Oldfield, Kirby & Gardiner, and Alice Lilliam Revent-
low-Criminil, Fiume, Austria-Hungary. Q.—Did you send all
the notices required by the Aet. A. Yes.”

I am unable to hold that snch proof by any means discharged
the onus resting on the appellant and much less so when I find
its counsel immediately followed this by his remarking that
the onus rested on his opponent and getting the negative reply
then given.

I cannot hold that a witness is entitled to swear to both law
and faet in that way and thereby discharge the onus resting
on the appellant. Much less so when as printed the singular
instead of the plural is used.

Ll
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The notice required by the amendment above referred to was
an imperative requirement of the proceedings to forfeiture
and is not overcome by sec. 260 of the assessment part of the
Rural Municipality Aet.

For these reasons alone relative to want of notice, I am pre-
pared to hold that the appellant must fail.

Amongst many other cases | have consulted 1 may refer to
Crysler v. MeKay (1877), 2 A.R. (Ont.), 569, and same case un-
der name of McKay v. Crysler (1879), 3 Can. S.C.R. 436 ; Jones
v. Bank of U.C. (1867), 13 Gr. 74; Hall v. Farquharson (1887),
15 A.R. (Ont.) 457; Hall v. Hill (1863), 22 U.C.Q.B. 578, and
9, as being instructive
on the questions raised herein though I confess by no means
decisive, yet well illustrating the principles to be observed in
tax sales.

In conclusion I am of opinion that the appeal herein
should be dismissed with costs throughout.

I may add that we required as already stated the parties
claiming as purchaser or under same should be added parties
defendant and they having econsented to be so added without
costs or any further argument should be added by the judg-
ment to be given herein.

The appellant should also be directed to repay to each of
such added parties respectively the sum paid by him or his
predecessor in title by way of purchase money at the tax sale
in question with interest thereon from the date of the purchase
now in question.

Durr, J.:—1 concur in the view of Harvey, C.J. expressed in
his judgment in Town of Castor v. Fenton (1917), 33 D.L.R.
719, 11 Alta. L.R. 320, and approved by Beck, J. in the Court
below (52 D.L.R. 266) at p. 274, that so lony as the lands in
question have not been dealt with under see, 320, that is to say,
w0 long as the title remains in the municipality, there is a right
of redemption vested in the taxpayer.

The only question, therefore, is whether the power of sale
under see. 360 was duly exercised. No title has passed to and
no right to a transfer of the title has become vested in the
purchasers because of the absence of the Minister’s approval.
In substance, the sale is open to grave objections—that measure
of good faith, of regard for the interest of the debtor which
the law requires of a seller in such ecircumstances was not, I
am convinced, taken in this case. B. . Land and Investment
Agency v. Ishitaka (1911), 45 Can. S.C.R. 302 at pp. 316, 317;
and the transaction being still inchoate, that is to say the pur-
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chasers not having acquired any vested interest in the lands,
they are not entitled to insist upon the completion of it as
against the respondent.

AxguiN, J.:—1 coneur with MieNavrnr, J.

MiaNavwr, J.:—This is an action by the respondent on a caveat
which he caused to be registered in the Land Titles Office for
the North Alberta Land Registration Distriet, and on which
the appellant had notified her to take proceedings. The facts
which gave rise to the respondent’s caveat and to this action
may be briefly stated.

In the year 1914, the respondent, a subject of the Empire
of Austria-Hungary residing at Fiume in that Empire, was
the registered owner of 3 parcels of land in the Rural Muni-
cipality of Streamstown, Alberta. Prior to the European war,
taxes on these parcels of land had been paid by the respon-
dent's agent, Messrs. Oldfield, Kirby and Gardiner of Winni-
peg, but the war between His Majesty and Austria-Hungary
having supervened and ecommunication between the respondent
and her former agents being impossible, the latter, with the
money in their possession, were unable to pay in full the 1914
taxes on these parcels of land and could not obtain the
necessary funds from the respondent. Eventually, after having
offered a payment on account, they applied what money they
had to pay the taxes on one of these parcels, and the other
two only are nmow in question.

Under the statute governing the recovery of municipal taxes
in rural municipalities in Alberta (Statutes of 1911-12, ch, 3
known as the Rural Municipality Act as amended in 1913 and
1914), the treasurer of each municipality prepares a separate
statement known as ‘‘the tax enforcement return,’’ containing
the names and addresses of persons indebted for taxes during
the previous year, with a deseription of each parcel of land
for which such persons are assessed and a statement of the
amounts due (Sec. 309). After this return has been audited
by the auditor of the municipality, application is made to a
Judge of the Distriet Court for an appointment of a time
and place for the holding of a Court of confirmation of the
return, notice of which must be inserted in every issue of the
““‘Alberta Gazette'’ for 2 months and once each week for at
least 8 weeks in a newspaper published in the vieinity of the
lands (see. 313).

A notice of the time and place fixed for confirmation of the
return must also be sent by registered mail by the treasurer
of the municipality at least 60 days prior to the time fixed
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for the holding of the Court of confirmation, to each person
who appears by the records of the land registration distriet
to have any interest in the lands mentioned in the return and
whose post office address is shewn by said records or return,
Section 314 which requires this notification contains a form of
notice which it states shall be used.

At the time and place appointed, the Judge hears the appli-
cation and any objecting parties, and, if he finds taxes to be
in arrears confirms the return as to lands on which such taxes
are in arrears, and the effect of such adjudication, when regis-
tered, is to vest in the municipality the said lands free from
any encumbrance, subject, however, to redemption by the
owners within 1 year from the adjudication by paying the
amounts due with the expenses (see. 316).

A copy of the adjudication must be sent to the parties to
whom, under see. 314, notice is required to be given, and
before the expiration of 11 months from the date of the
adjudieation, the treasurer publishes in the ‘‘ Alberta Gazette'
and in a local newspaper a notice stating that the land named
therein has been forfeited for non-payment of taxes and men-
tioning the time at which the period of redemption will expire,
and this notice is sent to the interested parties not more than
60 days nor less than 30 days before the expiration of the
redemption period (see. 316).

If after 1 year from the adjudication the taxes, expenses
and redemption fee and any penalties imposed have not been
paid, the Registrar on application of the treasurer, issues a
certificate of title under the provisions of the Land Titles
Act in favour of the municipality, free from all liens, mort-
gages and encumbrances (sec. 318).

Only one other section of this statute need be noted, sec.
320, which empowers the council of the municipality to sell
or lease, with the approval of the Minister of Municipal
Affairs, any land which has become the property of the muni-
cipality under forfeiture for non-payment of taxes.

I have said that Messers. Oldfield & Co. had not sufficient
funds to pay the taxes levied on two of the three of the parcels
of land belonging to the respondent. The treasurer of the
appellant munieipality,” the only, witness examined at the trial,
stated that he had sent to the respondent as well as to Messrs,
Oldfield & Co. all the notices required by the statute. As far
as the respondent was concerned,the treasurer said that these
notices were mailed to her by registered letter addressed to
Fiume, Austria-Hungary, which appears to have been the
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address shewn in the records of the land registration distriet.
These notices evidently eould not be sent to the respondent
on account of the war then pending. Similar notices were
also sent to Messrs. Oldfield, Kirby, and Gardiner, Winnipeg.

Some correspondence took place between the treasurer, Mr.
Rawle, and Messrs. Oldfield, Kirby and Gardiner and the
latter’s request to accept a payment on account and to grant
time to pay the balance were refused. It is clear that the
appellant, through its treasurer, relied on its striet rights
under the provisions 1 have ecited, although Mr. Rawle well
knew or must have known, that his notification of the tax
enforcement proceedings could not, by any possibility, reach
the respondent.

The tax enforeement return was confirmed by the Distriet
Judge on November 9, 1915, no appearance having been entered
on behalf of the respondent, and, the year for redemption
having expired, the lands were forfeited to the appellant which,
on November 29, 1916, obtained a certificate of title from the
land registry office. The appellant afterwards applied to the
Minister of Municipal Affairs for permission to sell these lands,
and the Minister stipulated that the sale should be by publie
auction after due advertisement. Just before the sale a New
York attorney advised the treasurer that a sister of the respon-
dent desired to pay the taxes and so redeem the land but the
answer was that it was too late. Similarly, Messrs. Oldfield,
Kirby and Gardiner wrote in December, 1916, to the treasurer,
seeking to redeem the lands, but were told that they were
being sold by publie auction, without the date of the sale being
mentioned. This auction took place on December 30, 1916,
and the respondent’s land was knocked down to some 3 pur-
chasers for about a fourth of its assessed value. The appell-
ant’s treasurer certainly might have given notice to Messrs,
Oldfield and Co. of the date of the projected sale and thus
would have enabled them to proteet the respondent, but he
seems to have been very careful not to do so. It was after
this attempted sale that the respondent, through her attorneys,
offered to pay the taxes and registered her caveat. As I have
stated, this action was brought by her after notice given by
the appellant, under see. 89 of the Land Titles Aet, ch. 24,
1906 requiring her to take proceedings on her caveat.

In this action, the respondent attacked the appellant’s taxa-
tion as being based on a diseriminatory and fraudulent assess-
ment and also alleged that the required formalities for the
forfeiture of the lands were not carried out. The appellant
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took issue with the respondent on all these grounds. At the
hearing, we were met with the difficulty that probably the
most interested parties, the purchasers at the auction sale, had
not been made parties to the action, nor had they intervened,
although it appears by statements made before the trial Judge,
as well as by the remarks of Beck, J. in the Appellate Division,
52 D.L.R. 266, that Mr. Ewing, K.C. was retained by one of
the purchasers, and watched the proceedings on his behalf in
both Courts. Beck, J. says Mr. Ewing stated that, so far as
his client was concerned he was satisfied that the case should
proceed with or without his client being made a party.

On the other hand, before this Court, Mr. Lafleur, K.C.
who represented the appellant, said that his elient was willing
to accept the money due for taxes and expenses, provided it
was relieved from liability towards the purchasers.

The Court however thought that the purchasers should be
heard and gave the parties the opportunity to adopt the
necessary proceedings to bring them into the case. Subse
quently, a declaration was filed with the Registrar to the effect
that the persons interested in the purchase agreed to be hound
by the judgment of this Court as if they had originally been
made parties to the action, but without liability for costs. It
seems, therefore, that the case can be disposed of without any
further proceedings by or on behalf of the purchasers, who,
it may be added, could have intervened if they had
IV]'(P‘N"'.

thought

The inequalities in the assessment of lands in this muni
cipality, admitted by Mr. Rawle, go far to shew a design to
place the burden of taxation chiefly on outsiders or speculators,
as they were called, in relief of the actual settlers, for it is
diffieult to explain away the fact that contiguous sections were
assessed at a high or low figure according as they belonged
to outsiders or to farmers who themselves cultivated their
land. But it appears unnecessary to deal with this point, for
under the ecirecumstances of this ease, I do not think that the
forfeiture of the respondent’s lands can be sustained.

The proceedings for the confirmation of a tax enforcement
return are undoubtedly judicial proceedings, and they lead
up to the forfeiture of the lands of the person adjudged to
be in arrears unless these arrears be paid. The statute (sec.
314) requires that a notice of the time and place fixed for the
confirmation of the tax enforecement return be sent by regis-
tered mail by the treasurer of the municipality at least 60
days prior to the time so fixed to each person who appears by
14—65 n.L.r.
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the record of the land registration distriet or by the return
to have any interest in the lands and whose post office address
is shewn by the said records or return. This notification, in
my opinion, is a condition precedent to the jurisdiction of the
Distriet Judge to confirm the tax enforcement return, for it
is clear that no judgment can be rendered against a person
who has not had effective service or notice in the manner
required by law of the demand made against him (Turcotte v.
Dansereau (1897), 27 Can. S.C.R. 583). If, therefore, the
condition for the existence of the jurisdietion in the Distriet
Judge could not be performed, if no notice could be sent to
the interested party on account of the war, the Distriet Judge
was without jurisdietion when he confirmed the return. (See
Maxwell, Interpretation of Statutes, 6th ed., p. 676). The
mere mailing and registering of the notice, under the circum-
stances, would not suffice, for the notice so mailed and regis-
tered could not, on account of the war, be sent to the
respondent, and what the statute requires is the sending of
the notice by registered mail, not its mere mailing. This
notice, therefore, was not sent to the respondent and the Distriet
Judge was without jurisdietion. It follows that the adjudica-
tion confirming the return is a nullity. (On the general question
of the necessity of proof that a notice relied on had actually
reached the person to whom it was addressed, I may refer to
the decision of this Court in Pawlson v. The King (1915), 27
D.L.R. 145, 52 Can. S.C.R. 317, affirmed by the Judicial Com-
mittee, 54 D.L.R. 331, [1921] 1 A.C. 271.)

But it is said that notice of the proceedings before the Dis-
triet Judge was sent to the respondent’s agents in Winnipeg.
The answer is that this agency, involving intercourse with an
alien enemy which the respondent undoubtedly was during
the war, ecame to an end from the moment that a state of war
existed between IHis Majesty and the empire of Austria-
Hungary. In Ertel Bieber & Co. v. Rio Tinto Co., [1918] A.C.
260, Lord Dunedin said (pp. 267-8) :—

““The proposition of law on which the judgment of the Courts
is based is that a state of war between this kingdom and
another country abrogates and puts an end to all executory
contracts which for their further performance require, as it is
often phrased, commercial intercourse between the one contract-
ing party, subject of the King, and the other contracting party,
an alien enemy, or any one voluntarily residing in the enemy
country. I use the expression ‘often phrased commercial inter-
course’ because 1 think the word ‘intercourse’ is sufficient
without. the epithet ‘commercial.””’
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And in the same case at p. 276 Lord Atkinson said:

“The illegality of these communications does not in the
slightest degree depend on the triviality of the business details
communicated. The danger to the State involved in them lies
probably to the greater extent in this, that, if permitted, they
would afford easy opportunities for the eommunication of in-
formation most useful to the hostile belligerant State, and
therefore injurious to the State of which the person making
the communication was a subject.’’

The question of the status before the Courts whether as
plaintiffs or as defendants, of enemy aliens was much discussed
at Bar. It was elaborately considered by Lord Reading in his
judgment in the cases of Porter v. Freudenberg, Kreglinger v.
Namuel, and Re Merten’s Patents, reported together in, [1915]
1 K.B. 857, 84 LI.J. (K.B.) 1001, 32 R.P.C. 109. But I am satis-
fied to rest my judgment on the statute governing the confirm-
ation of the tax enforcement return, the condition of which,
essential to the jurisdiction of the District Judge, eould not be
performed owing to the war, with the result that the Judge
was without jurisdiction to confirm this return and thereby
cause the forfeiture of the respondent’s lands. For this reason,
I wonld not disturb the two judgments, which amply secure
the right of the appellant to obtain payment of any taxes due
by the respondent.

One objection of the appellant T may mention. After having
notified the respondent to take proceedings on her caveat, the
appellant claimed, when she did bring this action, that she
could not do so, being at the time an enemy alien. T do not
think that is open to the appellant to take this objection after
its notification, and I agree with the two Courts that the objec-
tion should not be entertained.

In my opinion, the appeal should be dismissed with costs.

Cassens, J. (ad hoe) :—1 eoneur with MigNavwr, J.

Appeal dismissed.

REX v. ADAMS.
Alberta Supreme Court, Appellate Division, Scott, C.J. Stuart, Beck,
Hyndman and Clarke, JJ. December 17, 1921.
REVISION OF SENTENCE—POWERS OF COURT OF ArrEAL—Cr. Cope 1065A;
1921 (Can.) cn. 26, sec. 22.

On a motion to the Court of Appeal for revision of sentence, that
Court has to consider what would have been a fair and just sen-
tence in the exercise of the judicial discretion of the trial Judge.

MotioN on behalf of the eonviet to diminish the sentence im-
posed at trial.

Alex. Stuart, K.C., for the conviet.
E. B. Cogswell, K.C., for the Crown.
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The judgment of the Court was delivered by

StuarT, J.:—This is an application on behalf of a conviet
under section 1055A. of the Criminal Code passed in the last
session of Parliament [1921, (Can.) ch, 25, see. 22]|. This see-
tion reads as follows:

1055A. (1). When an offender has been convicted of an in-
dictable offence other than one punishable with death, a judge
of the court of appeal for the provinee in which the convietion
was had may direct that application may be made to that court
for a revision of the sentence passed.

(2) Upon any application so made the court of appeal shall
consider the fitness of the sentence passed and may upon such
evidence, if any, as it thinks fit to require or receive—

(a) refuse to alter that sentence; or (b) diminish or in-
crease the punishment imposed thereby but always so that the
diminution or inerease be within the limits of the punishment
preseribed by law for the punishment of the offence of which
the offender has been convicted; or (¢) otherwise, within such
limits, modify the punishment imposed by the sentence.

(3)

This is the first application under this section which has come
before this Court or, so far as we are aware, before any pro-
vineial Court of Appeal. It is, therefore, desirable that, at least
in a tentative way and as far as may be necessary to deal with
the actual case before us, something should be said as to the
principles upon which the court will act in hearing such appli-
cations. Up to the present it has never been possible for a
Court of Appeal to interfere with a sentence legally imposed
by the trial judge in a eriminal case. The above statute has,
however, now conferred such power upon the Court. It is ob-
viously an adoption of the English Statute which, in the year
1907, (Imp.) ch. 23, conferred similar powers upon the English
Court of Criminal Appeal.

The English Act gives a convieted person a right, with leave,
to appeal sec. 3, sub.-sec. (¢), ‘‘against the sentence passed on
his convietion unless the sentence is one fixed by law.”” Tt
enacts also that [see.(4) sub see. 3], ‘‘on an appeal against sen-
tence the Court of Criminal Appeal shall, if they think that
a different sentence should have been passed, quash the sen-
tence passed at the trial and pass such other sentence warranted
in law by the verdict (whether more or less severe) in substi-
tution therefor as they think ought to have heen passed . .”’

There is also provision in the English Aet for the reception
of further evidence by the Court of Appeal. But there is one
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very significant proviso which does not appear in our Aet and
which reads thus: ‘‘Provided that in no case shall any sen
tence be increased by reason of or in consideration of any evi
dence that was not given at the trial.”’

We have no such ex
press restriction imposed on us but probably the spirit of that
proviso would prevail.

Aside from the provision just quoted, I cannot see any sub
stantial difference between the English statute and ours inso
far as the revision of sentences is concerned. It will be very
helpful, therefore, to bear in mind the course adopted by the
English Court of Criminal Appeal. In Pureell’s Digest of
Vols. 1 to 11 of Cohen’s Criminal Appeal Reports, there will
be found at pp. 97 et seq. a diseussion of the principles of re
vision adopted by that Court. T think it best to quote it in
full. 1t is as follows:

“What was anticipated from the action of the Court of
Criminal Appeal in the revision of sentences is set forth in the
judgment delivered by Darling J. (Walton, Pickford JJ.) in
Woodman (2 Cr. App. R. 67): “‘It is one of the advantages
of this tribunal that it tends to a standardization of sentences.
Of course, no invariable tariff can be fixed, for it is impossible
to classify guilt so nicely as to indicate it even approximately
by the names given to various erimes. DBut with time it is to
be expected that the revision of sentences by this Court will
tend to harmonise the views of those who have to pass them
and so to ensure that varying ]nlm\llnlv‘nl\ are not awarded
for the same amount of guiltiness,

““As to the diffieculty in certain cases of standardisation
(‘hannell J, (Jelf, Coleridge JJ.), in Gorman (2 Cr. App. R.
188), said: ‘As to the suggestion of standardising sentences
it is quite impossible to lay down any standard as to what is
a proper punishment for the offence of wounding with intent
to do grievous bodily harm—as little as in cases of manslaugh
ter, the most diffieult of all. The question depends on the cir
cumstances attending each particular case.’

“The Court has on several occasions stated the general
principle on which it interferes with sentences. It will not
interfere ‘unless it was apparent that the Judge at the trial
had proceeded upon wrong principles or given undue weight
to some of the faets’; Sidlow (1 Cr. App. R. 29); Ross (3
Cr. App. R. 198) ; Stanley (5 Cr. App. R. 16). ‘It is unde
sirable to alter the sentence unless the Judge at the trial has
clearly gone wrong’; Williams (2 Cr. App. R. 158) ;. Slutter
(5 Cr. App. R. 64). ‘If the principle on which the Court of
trial passes sentence is right, the Court will not enquire whether
the sentence is one which they themselvves would have thought
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well to pass.” Maurice (1 Cr. App. R. 176). ‘It is not the
policy of this Court to interfere if its members are of opinion that
they would have given a less sentence, but only if the sentence
appealed from is manifestly wrong.” Wolff (10 Cr. App. R.
110). “Whilst we much dislike interfering with sentences there
are some cases in which we feel bound to do so, and this is one
of them. We think the sentences are so clearly excessive that
we must reduce them.” Wilde and Jukes (11 Cr. App. R. 34).
In that case appellants pleaded guilty to two indictments for
shopbreaking. Wilde, a first offender, was sentenced to two
years’ imprisonment with hard labour, which the Court reduced
to six months; and Jukes, an old offender, was sentenced to
three years’ penal servitude, to commence on the expiration of
a sentence of seven years’ penal servitude passed on the previous
day, and his sentence was reduced to one of three years’ penal
servitude, to run eoncurrently with his sentence of seven years’
penal servitude.

““The distinetion between pleas of guilty and verdicts was con-
sidered in Nuttall (1 Cr. App. R. 100). ‘Where there is a trial,
the Judge who presides at it and has the advantage of personal
observation has a better opportunity of determining the sen-
tence. This Court will then be reluctant to interfere with
sentences which do not seem to it to be wrong in principle,
though they may appear heavy to individual Judges’; and later:
‘But the Court desires as far as possible to standardise sen-
tences where it has the facts before it and can judge them as
well as the Court below.’

““What these propositions mean can be ascertained from the
decisions of the Court in particular cases. The application of
the punishment of penal servitude, whether on offenders who
have not previously been convieted or on those who have a
eriminal record, affords an easy elucidation of the principles
of revision.”’

Then there follows in Pureell’s Digest a number of specific
instances of revision and reduction of sentences. Without eit-
ing any of them specifically it may be observed that apparently
the Court often interferes and reduces the sentence where it is
the first convietion on indictment even though there may have
been other summary convietions. They apparently lean against
severe sentences for first offences. One or two eases, however,
may be referred to as having some analogy to the case before us
now. In Rex v. Keats (1913), 9 Cr. App. Rep. 214, a sentence
of seven years for incest was reduced to three years owing to an
overcrowded home and squalid conditions,
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In Rex v. Maria Jones (1913), 9 Cr. App. R. 251, the accused
was seventy-two years old and had passed some thirty-two years
of her life in prison. A sentence of three years’ penal servitude
for stealing a pair of boots hanging outside a shop was eon-
sidered far too severe and was reduced to six months’ hard
labour.

In R. v. Fitzgerald (1910), 6 Cr. App. R. 99, twelve months
for housebreaking in Middlesex was reduced to six months, It
may be well to quote what the presiding judge, Pickford, J.,
said in this case. It is as follows :—

““In this case appellant is appealing against a sentence of
twelve months’ imprisonment with hard labour passed upon him
at the Middlesex Sessions. It is his first offence and the sentence
is a severe one; and we have been told by Mr. Lawless, for the
Crown, and also by the learned chairman, who presided there,
that housebreaking is a very serious offence in the loecality and
that a great many such erimes are committed there. No doubt
that was the reason why so heavy a sentence was given and
perhaps another consideration may have been that the appellant
who is a young person is said to be medically unfit for detention
in a Borstal institution. We have taken all these matters into
consideration, but on the whole we think the term of twelve
months is too severe. The sentence will, therefore, be reduced
to six months’ imprisonment with hard labour to run from the
date of the econviction.”’

It is, indeed, plain from the reports that, notwithstanding
some of the expressions used in the extract above quoted from
Pureell’s Digest the Court of Criminal Appeal does constantly
interfere with sentences and reduce them on various grounds.
There is only one case of an increase. The Court evidently
takes very seriously the task of revising sentences in an en-
deavour to secure some degree of uniformity and fairness
although it is recognised that each case must have its own cir-
cumstances of exceuse or ag

gravation and that these cirecum
stances are to be chiefly considered. With us the attempt at
more uniformity will be confined to the Provinee and the Courts
of Appeal in the nine Provinces may vary in the course which
they adopt. Moreover the precedents in the English Court of
Criminal Appeal, it must be remembered, are from a juris-
dietion where the conditions of society are to some extent
different and the decision in many cases seems to have been
affected by consideration of the character of the various penal
institutions to which, according to the sentence, the conviet
would be sent. Our penal institutions do not exactly corres-
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pond. And it may be, although we do not know for certain,
that our parole system has been more extensively applied than
any possible corresponding system in England.

1 do not think, therefore, that any attempt to follow the
English deecisions with preciseness is advisable and we shall
probably have to work out a course of action of our own based
upon our own local conditions.

To eome now to the facts of the particular case presented to
us, the accused was convicted of incest with his daughter, a
young girl then about 14 years of age. The accused is some-
where over 60 years of age. The case was first brought to the
attention of the police by the appearance of pregnancy in the
girl. It appears that she suggested that her father was the
cause of this. But it also appears that she was in fact pregnant
by a young man named Cook and she gave to her sister an
explanation as to why she put it on her father. She said that
she heard that in such cases a girl might be forced to marry the
man and she did not want to do so and she thought nothing
could be done to her father. Cook had disappeared.

There is no doubt that the act of incest intended by the Crown
to be charged was thought by the prosecution to have led to the
pregnancy. The father was arrested on account of the
daughter’s allegations and while under arrest he made a state-
ment in writing to the police. The admission of this statement
was objected to by eounsel for the accused, but it seems to have
been quite voluntary and the reserved case asked for and granted
upon that point was abandoned. Then this application for a
revision of the sentence was made.

The statement made by the accused, which furnished the
necessary corroboration of the evidence of the daughter, is not
really fit for print.

The trial Judge, in presenting the reserved case now aban-
doned, speaks of the suggestion that the present application
would be made and he says, ‘‘In view of this I might add that
while the accused was not before me as a witness, both at his elee-
tion for trial at Fort Saskatchewan jail, where I had difficulty in
making matters clear to him, and on his trial he gave me the
impression of being 60 years and upwards of age, and while not
suffering from any organic disability of mind he was dull of
understanding either from inherently deficient mentality or
natural decay.”” We have also been furnished upon request
with a report from the Acting Surgeon of the Saskatchewan
Penitentiary, which, although the request was for a full report,
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is extremely meagre and perfunctory. As to his mental con-
dition he says, ‘‘age has slowed down his power of concentra-
tion ; otherwise would say mental faculties fair.”’

The fact that the accused made voluntarily and without ap-
parent shame such statements to the police as he did make, con-
firms the view that he was weak-minded. Indeed I should for
myself infer from the statement a condition of great weakness
of mind although the Judge and the surgeon do not put it so
strongly. One would infer from the language he used that lack
of sexual econtrol throughout his life had resulted as usual in
serious mental deficiency.

In the statement he speaks of his daughter coming to his bed
and of what at times there occurred. It is clearly not a case
of deliberate incest between persons possessed of full mental and
physical powers. The parties concerned were evidently in a
low condition of life and the surroundings of the home not of the
best.

In these circumstances I think it was very severe to impose
a sentence of five years in the penitentiary. On the other hand,
in the cases which must now occasionally come before us under
the statute I think care must be taken not to infringe upon a
field of action which properly belongs to the prerogative of the
Crown as exercised on the advice of the Minister of Justice. It
may often be that upon application to him he may think it right
to exercise mercy. But all we have to consider, at least in this
se, is what would have been a fair and just sentence in the
exercise of the judicial diseretion placed by law in the hands of
the Judge at the trial. The question whether and to what
extent facts arising subsequent to the trial should be considered
by us in these applications T would like to reserve for future
consideration.  Practically nothing new has oceurred in this
case. The erime, speaking generally, no doubt is a grave one,
and in this case it was committed by a parent upon his own
child of tender years for whose character he was responsible.
Nevertheless, upon the evidence it is still left in some doubt
whether it was the parent or Cook who first violated the child’s
chastity, and we cannot with safety, I think, act upon the
assumption that it was the former. Then he was an old weak-
minded man and there was much ground for suspecting that
it was the child’s passion, as she was developing into maturity,
which led the old man into his error.

The aceused has been in custody now since June last and
therefore, upon the whole, my opinion is that the sentence should
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be reduced so as to make it determine at the end of the present
year. A similar case is not likely to occur very frequently, if

at all.
Sentence reduced.

THE “FREIYA" v. THE “R.S8."
Ezchequer Court of Canada, Audette, J. January 7, 1922.

SALvaGE (§1—1)—ACTION FOR SALVAGE—LOCAL CUSTOM OF VOLUNTARY
ASSISTANCE—ESTABLISHMENT—APPLICATION—SALVOR NOT KNOW-
ING OF cUsTOM—CANADA SuirpinG Aor, RS.C. 1906, cu. 113,
sec. 769,

Every usage must have acquired such notoriety in the business
or amongst the class of persons affected by it that any person in
that business or amongst that class, who enters into a contract
affected by the usage must be presumed to have intended that the
usage should form part of the contract, and no one who is ignorant
of an alleged usage can be bound by it if it appears to be un-
reasonable, and he can only be assumed to have acquiesced in a
reasonable usage. Held, reversing the judgment of the Local Judge
of the B.C. Admiralty District, that the custom on the Pacific of
British Columbia that all vessels engaged in the fishing industry
afford to each other in the common interest, and for their joint
benefit, voluntary and gratuitous assistance to crews and vessels
in distress in any of the various accidents which are incidental to
vessels of various descriptions engaged in that industry, was not
sufficiently established to deprive the owner of a boat engaged in
buying and marketing fish, who was ignorant of any such custom,
from recovering salvage under sec. 769 of the Canada Shipping
Act (R.8.C. 1906, ch, 113).

ArpreaL from the judgment of the Local Judge in Admiralty
of the British Columbia Admiralty Distriet (1921), 59 D.L.R.
330, 21 Can. Ex. 87; in an action for the salvage of a fishing
boat. Reversed.

The facts of the case are fully set out in the judgment.

D. A. McDonald, K.C., E. A. Bennett, for appellants.

E. C. Mayers, for respondent.

Avperre, J.:—This is an appeal from the judgment of the
Local Judge of the British Columbia Admiralty Distriet, pro-
nounced on April 26, 1921 dismissing the plaintiffs’ action.

On the afternoon of July 28, 1920, while Mr. Matthews, the
manager of the Anglo-British Columbia Packing Co., was trav-
elling on board the “‘Fir Leaf,”” on his way to the cannery at
Glendale Cove, he ‘‘sighted the gas boat R.S., sunk and sub-
merged, with just simply a part of the pilot-house showing and
the mast, with a big seine, floating around which prevented
them from getting alongside of her. There was a very bad
west wind blowing at the time and the sea was very choppy.”’
He then decided to go to the cannery to get some gear and
salve the boat, and on his way kept looking on the beach for
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the erew who had necessarily left this submerged craft. The
“Fir Leaf’’ found part of the erew, took three of them on
board, leaving two on the beach to wateh the ‘‘R.S."" which
they did until it got dark. Three of them had already started
for the cannery in a small skiff and she picked them upon her
way.

The ““R.S.”” at the time was, as shewn by ex. 2, under char-
ter for a period of 35 days to the Glendale Cannery for fishing
purposes.

When the ““Fir Leaf’ arrived at the Glendale Cove, and
while proceeding to load the necessary gear, including the tak-
ing of a scow and winch, they related all about the mishap and
eondition of the **R.S.,”" and Mr. Matthews sent the night boss
for Matthew Wilson, the skipper of the ‘‘Freiya’’, which was
lying at the cannery wharf, having been engaged there for
three or four days in loading fish purchased from the can-
nery. Wilson came to the wharf at Mr. Matthews’ request, and
becoming aequainted with all the cireumstances of the mishap
of the “R.S.”" asked Mr. Matthews (who was much concerned
about losing his seine, says witness Ford) if he wanted his ser-
vices and Mr. Matthews answered ‘‘yes,”” and said he thought
two boats were better than one and Wilson pulled off on board
the “‘Freiya’’ at about 9.30 p.m., whilst the ‘‘Fir Leaf’ fol-
lowed about half an hour afterwards, both in search of the
sunk and submerged “‘R.S."’

At the time they left the cannery it was blowing heavy from
the west and it fined away at about 2 o’'clock in the morning.

After steaming full speed all night, from 9.30 o’clock on the
evening of the 28th, the ‘‘Freiya’’ between 5.30 and 6 o’clock
a.m. of the 29th found the ‘“‘R.S.”" She was all under, submerg
ed, only just about one foot of her pilot house and the mast
out, with the seine net all the way around her, impossible to
get alongside of her with their boat on account of this 300
fathoms of seine around her. The ““R.S.”" was lying under
water at an angle of about 45 degrees to the port side, with no-
body on board.

The *‘Freiya'’ lowered a small boat and the captain, accomp-
anied by one of his crew, made a line fast on her and pro-
ceeded to tow and after towing for some little time, the seine
strung out straight behind the ““R.S.”” That was the state of
things when the ‘‘Fir Leaf’’ came to them between 6.30 to 6.45
or 7 o’clock on the morning of the 29th.

Witness Matthews testified that, at 6 o’clock in the morning
Capt. Jackson came to him and said he thought the “‘R.S.”
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““had gone,”’ was lost; but on his adviee they went to lock for
her in Hoeya Sound and when coming out, rounding Boulder
Point, they sighted the ‘‘Freiya’' at a distance of 215 to 3
miles.

They proceeded towards them and after eireling around they
succeeded in picking up the seine and hauling it on board the
scow. They then moved the scow alongside of the ““‘R.8."" and
stretched the derrick wire to the step of the mast, but it part-
ed. Then both with the scow and their boat they placed the
“R.S.”" in what they ealled erutehes, and the ‘‘Fir Leaf,”’ after
that tried her power, but she had to stop it as she was thereby
driving the “R.S.”" under water.

From that time on the ‘‘Freiya' towed the whole gather-
ing, that is the “*R.8.”’, the scow and the “‘Fir Leaf’’ to Glen-
dale Cove, arriving there at about 1 o’clock, p.m. For such
services the “‘Freiya'’ claimed the sum of $6,000.

To this claim the defendant sets up, inter alia, a denial of
any salvage services and in the alternative says that ‘‘it is the
custom amongst those engaged in the cannery and fishing busi-
ness of the Coast, and in the inlets of British Columbia for the
various fishing boats, cannery tenders, ete., and their masters
and crews to render reeciproeal services to each other in times
of need without thereby creating or intending to ereate any ob-
ligation on the part of the party to whom such services are ren-
dered either by way of salvage or as a contractual liability.”’
And in further alternative, the defendant paid into Court and
tendered to the plaintiffs for their services the sum of $250, re-
serving the question of costs and submitting that such tender
was sufficient.

The evidence spread upon the record by the defendant upon
this alleged custom is composed of the testimony of one John
MaeMillan, a perfeetly disinterested witness, and that of wit-
nesses Walker and Matthews, two managers of the Anglo-Brit-
ish Columbia Packing C'o. in question and which held the “‘R.
S.”" under charter, at the time of the accident.

Witness MacMillan limits that eustom to cannery tenders and
cannery boats, and adds that it does not mean the salvors would
not be entitled to claim, but that it is not the custom to elaim.
He further says that the custom does not apply to outside
people who have nothing to do with the cannery people, strang-
ers, owners of separate boats, and who have nothing to do with
fishing business. And by ‘‘outside people’’ he says he under-
stands people who are not interested with the canneries, that

o
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is those who are not chartered —whose boats are not chartered Can,

to the canneries and which are not owned by the canneries, but Ex. Ct.

are independent of the cannery people. The custom is eonfin

ed to cannery owners and those engaged in fishing business— it FTM )
“FRrEIYA

is restricted to the fishing business. .

Witness Walker states it has been the custom of all canneries, Tug “R.S.”
and any one interested in the fishing business, and “‘inferested’’
means engaged in the fishing business, to abide by this custom.
There is no difference between vessels owned by the cannery
companies or chartered by them, or in their employ by fisher-
men attached to them. Adding : that is: fishing vessels which are
attached to one eannery during the season will give mutual as-
sistance to all other vessels gratuitously. In the course of his
examination by counsel for the plaintiffs, he is asked:

““Q. Suppose he was not a neighbor, but travelling up the
Coasts buying fish, and he drops into a eannery which suits him
best, would you consider him bound by that eustom? A, Well
no. I would’nt consider any one bound, it is just— I am
simply giving the feeling of cannery—of the fishing people as
a rule. Q. But you don’t know of any instance where a man
such as I have described, who wasn't under any contract with
the cannery. A. We have been blessed with fish buyers in
the last year or so, but that hasn’t come under my ruling. Q.
Yes—but would you say they were within this eustom or not?
A. 1 wouldn’t say at all. T couldn’t say.’

Avdette, J

Yet, when this witness ceases to be examined on behalf of
the plaintiffs and falls into the able hands of eounsel for the
defence, he answers the following leading question, in direct
contradiction of what precedes, viz.:—‘‘Q. So that the man
who did travel in that way from cannery to cannery buying
fish is—in substance, would be within the area of the custom
that you have mentioned? A. Yes, he would.”

In the result this witness swears black and white. He has,
however, laid the premises for the answer he first gave and not
for the second answer.

Passing now to the evidence, upon this subject of eustom, of
witness Matthews, another nmnm'«- of the same company in-
terested as having the ““R.S.”" under charter, again answering
briefly another leading question—which always has a tendency
to impair the value of the answer given by the witness, viz:—

“Q. You agree, do you, that the eustom as far as you have
known of it during your 12 years’ experience ineludes all those
who are in any way connected with the industry, the fishing
industry of the province. A. I do, yes.”
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And that is all the evidence adduced in support of such al-
leged custom,

The place and function of ‘‘custom’” are elementary matters
in the law and need not be discussed at any length here. But
it will serve the interests of clarity in arriving at the grounds
of my judgment, to state the distinetion between ‘‘custom’
proper and ‘‘local usage.’”” Coke, C.J., in Rowles v. Mason
(1612), 2 Brownl."192 at p. 198, quaintly says:—

““Preseription and custom are brothers and ought to have
the same age, and reason ought to be the father and congruence
the mother, and use the nurse, and time out of memory to for-
tify them both.”” That observation is of course confined to
“customs’’ proper. However, there is no pretention in the case
before the Court that the usage or understanding in question
here amounts to a eustom that has existed from time immemor-
ial, or that it has been built into the common law by judicial
decision. At best it is only a local usage, but taking it at that,
while the alleged usage need not have existed from time im-
memorial, yet it must be notorious, certain, and above all things
reasonable, and it must not offend against the intention of any
legislative enactment. See per Jessel, M.R. in Nelson v. Dahl
(1879), 12 Ch. D. 568 at p. 575, and p » Farwell, L.J. in De-
vonald v. Rosser & Sons, [1906] 2 K ', 728 at 743, 75 L.J.
(K.B.) 688,

In Dashwood v. Magniac, [1891] 3 Ch. D. 306 at pp. 370,
371, 60 L.J. (Ch.) 809, Kay, L.J. speaks of custom and usage
as follows:—‘‘A great deal has been said in argument for the
Defendants about ‘custom;’ but, in my opinion, the word has
been strangely misused. A custom which controls the law of
waste must be a custom to do that which would be waste but
for the custom. Waste in law is destruction of a part of the
inheritance by a limited owner, such as a tenant for life or
years, The custom which would exonerate him from the con-
sequences must be a custom for a limited owner to do the act
in question without being subject to any legal liability. Little-
ton, in sect. 169, states that ‘a custome, used upon a certaine
reasonable cavse, depriveth the common law,’ and in seet. 170,
‘and note that no custome is to be allowed, but such custome as
hath been used by title of preseription, that is to say, from
time out of minde.” Coke’s Commentary confirms this state-
ment of the law, quoting Consuetudo praescripta et ligitima
vineit legem: Co. Litt. (Page 113 a.).

But this must not be confounded with such customs or rathey
usages as are imported into commercial contracts, or into

ENEE

N gt o

1
i
4
"
-
3
o
3 ‘i
=4
A
Y
3
3
:
i
4
¢




65 D.L.R.] Dominion Law Reports,
contraets between landlord and tenant, as in Wigglesworth v.
Dallison Doug. 201. In that case an immemorial or preserip-
tive eustom was pleaded ; but other authorities have recognized
that evidence of immemorial usage in such cases is not requir-
ed; (see per Mr. Justice Blackburn in Crouch v. Credit Fon-
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cier of England Law Rep. 8 Q.B. 386, and Tucker v. Linger Tue “RS.

21 Ch. D. 18; 8 App. Cas. 508. But such usage, however exten-
sive, would not prevail against positive law, whether by statute
or decision ; per Chief Justice Cockburn, in Goodwin v. Robarts
Law Rep. 10 Ex. 337."

Every usage must have acquired, such notoriety in the busi-
ness or amongst the class of persons affected by it that any per-
son in that business, or amongst that class, who enters into a
contract affected by the usage, must be assumed to have intend-
ed that the usage should form part of the contract. See Reg.
v. Stoke-upon-Trent (1843), 5 Q.B. 303, 114 E.R. 1263; and
Re Goetz, Jonas & Co., ex parte the Trustee, [1898] 1 Q.B. 787,
67 L.JJ. (Q.B.) 577, 46 W.R. 469; Holderness v. Collinson
(1827), 7 B. & C. 212 at 216, 108 E.R. 702,

No one who is ignorant of an alleged usage ean bhe bound by
it if it appears to be unreasonable, and he can only be assumed
to have acquiesced in a reasonable usage. Neilson v. James
(1882), 9 Q.B.D. 546 at p. 552, 51 L.J. (Q.B.) 369; Scott v.
Irving (1830), 1 B. & Ad. 605 at 612, 108 E.R. 912,

In the case before the Court, the party against whom the al
leged eustom is asserted cannot be bound by any assumption or
inference that he acquiesced in it when entering upon the sal-
vage service, On the contrary, Captain Carson, the owner of
the *‘Freiya,’’ swears positively that he had never heard of any
custom of waiving salvage.

No usage ean prevail if it be directly opposed to statute law.
To give effect to usage which involves a defiance of positive law
would be to subvert fundamental principle. Goodwin v. Rob
arts (1875), L.R. 10 Ex. 337. Neilson v. James, ubi supra at p.
551,

Having said so much and approaching the consideration of
the question in the light of these elementary prineciples T am
led to find that the custom in question or usage applied only to
cannery people and the people engaged in fishing, and not to
persons, who did not fish but only limited their business and
avocation to buying fish. Are we to include all merchants
buying and selling fish, in or outside eities, into this custom be-
cause they own vessels engaged in buying fish for them, and
which they afterwards sell to wholesalers? Could they thereby

Audette, J
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become bound by this alleged understanding among the can-
nery and fishing people—people actually engaged in fishing?
Stating the case is answering it. Our city fruit dealers are not
fruit growers. Our city fish merchants are not people engaged
in fishing.

The plaintiffs, under the evidence submitted do not come
within the ambit of this alleged custom. The defendant has
failed to prove the custom could apply to a person engaged ex-
clusively in buying fish, and who was not engaged in actual
catching or eanning fish. This custom cannot be imposed upon
outsiders who are not engaged in either the business of fish-
ing or cannery.

A general understanding, or custom, such as alleged cannot
be extended beyond what the evidence clearly shows to be the
limits of its sphere, and beyond what cogent evidence shows
to have been the originating prineiple giving rise to the same.
It may be that a custom or usage of the sort might have arisen
among cannery and fishing people—distinguished as a class by
themselves—as a policy of measure of local co-operation be-
tween members of the elass. But what might be valid and bind-
ing as between them, could not operate to the detriment of
positive rights enjoyed by the people outside of the class.

Seetion 759 of the Canada Shipping Aet (R.S.C., 1906, ch.
113) reads as follows:—

“759. When, within the limits of Canada, any vessel is
wrecked, abandoned, stranded or in distress, and services are
rendered by any person in assisting such vessel or in saving any
wreck, there shall be payable to the salvor by the owner of such
vessel or wreck, as the case may be, a reasonable amount of
salvage including expenses properly incurred.”” (See also see.
827 thereof).

In the view T have taken of the case, upon the evidence sub-
mitted, it becomes unnecessary to decide whether or not a cus-
tom such as alleged, being in elear derogation of the statute,
could elaim any validity and could be enforced in a Court of
law. See Girdlestone v. O’Reilly (1862), 21 U.C.Q.B. 409;
Darling v. B. T. Hitcheoek (1866), 25 U.C.Q.B. 463; Cossman
v. West (1887), 13 App. Cas. 160, 57 L.J. (P.C.) 17; Neilson
v. James (ubi supra); Daun v. City of London Brewery Co.
(1869), L.R. 8 Eq. 155, 38 L.J. (Ch.) 454,

There were a number of minor but interesting questions rais-
ed at Bar, but it would earry us too far afield to enter into tha
consideration of the same especially since the view I have taken
of this appeal makes it unnecessary to do so. I will, however,
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casually cite on this question as to what is necessary to allege
in the pleadings the Rule of Court 64, which limits such al-
legation to faets only.

Request was made at Bar that in the event of the appeal be-
ing allowed, the Court should assess and the judgment should
also inelude the amount the plaintiffs would be entitled to re-
cover, thus saving costs and expenses to all parties.

Acceding to such request, I will point out that the “‘R.S."’
on July 28 and 29, 1920, came within the ambit of see. 759 of
the Canada Shipping Aet. She was in such state that no one
could remain on board, she being sunk and submerged. As
to being abandoned, it is well to bear in mind some of the crew
were left on shore to keep an eye on her, but that could not be
done during night, Captain Jackson, the captain of the “‘Fir
Leaf’’ on the morning of the 29th had almost given up hope of
finding her.

However that may be, the ‘“‘R.S.”" on those two days was in
great danger of becoming a total loss. Had she drifted near
the shore, it is self-evident the seine would have caught on the
beach or on the rocks near the beach and would have been pul-
led down and become a total loss. Both the seine and the eraft
were rescued and saved.

Whether the ‘‘Freiya’’ undertook to look for the “‘R.S.”" of
her own free will or at the bidding of others makes no dif-
ference. (Williams & Bruce, Admiralty Practice, 3rd ed., p.
128). She actually steamed out in search of the ‘‘R.S."" when
she heard of the mishap. She was free to do so or not. She
was out at night when it was blowing hard with choppy sea.
She was out all night using her searchlight, and she finally
sighted and found this submerged eraft and was in the act of
towing her quietly when the ‘‘Fir Leaf’’ arrived and indeed
extended great help. The ‘‘Freiya’’ did not rescue her alone
although she might have done so according to the evidence—
She was materially assisted by the ““Fir Leaf’’ and her scow.
But the “Fir Leaf’’ on the previous day had not attempted
to salve her alone in plain day time.

Taking all the circumstances of the case into consideration
I have come to the conclusion that the sum of $250 tendered for
such services is insufficient, and that the plaintifs are entitled
to recover for all she has done, the sum of $500.

Therefore, there will be judgment allowing the appeal and
condemning the defendant in the sum of $500. The whele with
costs in both courts against the defendant.

Appeal allowed,
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Sask. ALEXANDER HAMILTON INSTITUTE v. CHAMBERS. .

CA. Saskatchewan Court of Appeal, Haultain, CJ.8., Turgeon, and
McKay, JJ.A. November 14§, 1921.

¥ o SR

EvipEnce (§1IF—214) —FOREIGN CORPORATION—FAILURE TO ESTABLISH
STATUS IN ACTION—DISMISSAL BY TRIAL JUDGE—NO STATUS T0
CARRY ON WUSINESS IN PROVINCE—APPEAL—JUDGMENT INTER-
LOCUTORY OR FINAL.

Foreign plaintiffs suing under a trade name in a Saskatchewan
Court must establish their status, and where at the close of their
case there is nothing before the trial Judge to shew him whether
they are a corporation, a partnership or an unincorporated organisa-
tion of individuals, he is justified in dismissing the action on the
ground that they are an unincorporated company not registered
under the Saskatchewan Companies Act (R.8.8. 1920, ch. 76) and
incapable for that reason of carrying on business in the province
or of enforcing the contract sued on.

Such judgment is a final judgment and an appeal must be to the
Court of Appeal and not to a Judge of the King's Bench in
Chambers.

[Shubrook v. Tufnell (1882), 9 Q.B.D, 621, followed.]

AppeAl by plaintiffis from the trial judgment dismissing
their action and also an appeal from a judgment of a judge
of the King's Bench in chambers that the original judgment
was a final judgment and that an appeal therefrom must be to
the Court of Appeal. Both judgments affirmed.
P. H. Gordon, for appellant.
F. W. Turnbull, for respondent.
The judgment of the Court was delivered by
TuraeoN, J.A.:—In this case the appellants brought action
under the name of “‘The Alexander Hamilton Institute, New
York, U.S.A.,"" without setting out in the statement of claim
the partieulars of their status, and the evidence adduced by
them at the trial throws no light upon such status. At the
close of their case there was nothing at all before the trial
Judge to shew him whether the appellants were a corporation,
a partnership, or an unincorporated organization of individuals.
In his statement of defence the respondent raised the question
of the appellants’ status in different manners, alleging, among .
other things, that the appellants are an unincorporated com-
pany, not registered under the Companies’ Aet, R.S.8. 1920,
¢h. 76, and incapable for that reason of carrying on business
in this Province and of enforeing the contract sued upon. Upon f
the completion of the appellants’ case, the respondent moved
to have the same dismissed on account of this failure of the f
appellants to prove their status. This motion was allowed by ':
3§
H

the trial Judge, and, in my opinion, he was right in allowing
it. We were informed by counsel for the appellants, upon the
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argument, that the appellants are a corporation ineorporated
under the laws of the State of New York. This being the case,
I think the objection was well taken for several reasons. In
the first place, the general rule is that while foreign corpora-
tions may sue in the Courts of this Province, they must prove
that they are incorporated in the foreign country. (The Na-
tional Bank of St. Charles v. De Bernales (1825), 1 Car. &
P. 569). 1In the second place, the Saskatchewan Companies’
Act contains certain provisions, in sees. 25, 26 and 27, which
require such eompanies to register in this Provinee and to take
out a license before beginning to carry on business, and cer
tain penalties are provided for those who carry on business
without eomplying with these provisions.

In the well-known companies’ cases reported under the title
of Great West Saddlery Co. v. The King, 58 D.L.R. 1, [1921]
2 A.C. 91, 90 LJ. (P.C.) 102, the effect of these provisions of
the Saskatchewan Companies’ Aet was considered by the Judie-
ial Committee of the Privy Council, and it was held by that
body that their effect at p. 27, (58 D.L.R.):

““Is to make it impossible for the company to enter into or
to enforee its ordinary business engagements and contracts
until registration is effected.”’

For this reason these provisions were held to be wltra vires
of the Provinecial Legislature in so far as they purport to apply
to companies incorporated under the authority of the Parlia-
ment of Canada, but they are valid and effective against a
company not so incorporated. Had the whole case been present-
ed in proper manner to the Distriet Court Judge, it might have
been open to the appellants to argue that they were entitled to
the protection of sub-sec. 3 of sec. 25 of the said Aet, which
safeguards here certain contracts made by unregistered compan-
ies. It was impossible for the trial Judge to go into these differ-
ent matters, however, by reason of the failure of the appellants
to disclose their status, and under the circumstances he was right
in dismissing their action. The appellants at first treated the
judgment dismissing their action as an interloeutory judgment,
and appealed therefrom to a Judge of the King's Bench in
(‘hambers. MaeDonald, J., who heard the application, decided
that the judgment was a final judgment and that the appeal,
therefore, did not lie to a Judge in Chambers. The appellants,
besides entering an appeal from the original judgment, as from
a final judgment, to this Court, have appealed as well against
the order of MacDonald, J., and ask to have it declared that
he was wrong and that the judgment appealed from is inter-
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locutory. Upon this point I have reached the conclusion that
MacDonald, J., was right, and that the judgment is a final and
not an interlocutory judgment.

The decisions upon the question seem to have given expression
to two opposite views. One view is that an order is final only
where it is made upon an application or proceeding which
must, in any event, whether it succeed or fail, finally determine
the rights of the parties. This is the prineiple laid down in
Salaman v. Warner, [1891] 1 Q.B. 734, 60 L.J. (Q.B.) 624.
The other view, and the one which I think should prevail, is,
that an order is final when it does, if allowed to stand, finally
dispose of the rights of the parties, regardless of what might
have happened if it had been made the other way. This is the
rule laid down in Shubrook v. Tufnell (1882), 9 Q.B.D. 621, and
adopted in Bozson v. Altrincham Urban Council, [1903] 1 K.B.
547, 72 LJ. (K.B.) 271, where the Court of Appeal considered
the deeision in Salaman v. Warner, and expressly dissented
from it. The judgment of the Judicial Committee of the Privy
Couneil in the case of Goverdhandas Vishindas Ratanchand v.
Ramchand Manjimal et al, (1920), L.R. 47 Ind. App. 124, uses
this language: ‘‘The effect of those and other judgments is
that an order is final if it finally disposes of those rights of the
parties.”’

The judgments mentioned in this reference are Bozson v.
Altrincham Urban Council, supra, and Salaman v. Warner, su-
pra. Their Lordships state that the decision in the Salaman
case was followed in the Bozson case, but this is evidently an
error in the report as the Bozson decision expressly overruled
the Salaman decision and followed instead the earlier decision
in Shubrook v. Tufnell, supra, and their Lordships adopt the
rule laid down in that case and in the Bozson case. The refer-
ence to Salaman v. Warner was probably meant to be 1o Shu-
brook v. Tufnell. And I do not think that any decision of this
Court will be found upon serutiny to establish a different rule.
In Newkirk v. Stees (1910), 3 S.L.R. 208, the facts wer» that
the defendant gave notice of appeal from the judgment riven
against him at the trial, but made default in filing the appeal
book within the time limited by rule of Court. .He appliea to
a Judge in Chambers for an order extending the time for {il-
ing, and his application was refused. He then appealed to the
Court en bane against this decision of the Judge in Chambers,
when it was held that the order appealed against was inter-
locutory only. The judgment of the Court cites with approval
the rule laid down in Salaman v. Warner, but then proceeds as
follows at p. 210:—

»
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““ Again, this order does not dispose of this case. An applica
tion has still to be made to dismiss the appeal before the case
can be finally disposed of, and for that reason also this order
is not a final order.”

The order under review in the Newkirk case was, therefore,
not a final order under the rule laid down in Goverdhandas
Vishindas Ratanchand v. Ramchand Manjimal et al., supra,
and which, I think, should be followed here, and the adoption
of the rule in Salaman v. Warner was not necessary to the de-
termination of the case. The order, upon its face, was not a
final order whichever test was applied to it.

In Canadian Lumber Yards v. Dunham (1920), 53 D.L.R.
474, 13 S.L.R. 350, Newlands, J.A., quotes the rule in Salaman
v. Warner and that in Bozson v. Altrincham Urban Council,
and says at p. 475: *‘Under either of these tests the order in
question is a final order, and therefore the appeal is to this
Court.”’

Lamont, J.A., in dealing with the objection which was taken
that the order was not a final order, says at pp. 477, 478: “‘Ii
view of the faet that the parties obtained from the Judge an
order striking out the defence without any notice of motion or
formal application being made therefor, and particularly when
they obtained it for the purposes of getting the questions in
volved before the Court in appeal, 1 will not give effect at this

stage to any technical objection as to the right of appeal.
What constitutes a final order has now been authoritatively set
tled by the Privy Council in Goverdhandas Vishindas Ratan-
chand v. Ramechand Manjimal et al.”’ :

In the case at Bar the order appealed from is an order dis
missing the appellants’ action. Under the rule which I think
should be followed, this is a final order and the appeal should
have been to this Court and not to a Judge of the King's Bench
in Chambers,

I would dismiss the appeal with costs.

Appeal dismissed.

REX v. FLEMING.

Vancouver County Court, British Columbia, Cayley, Co. Ct. J.
October 13, 1921.

INTOXICATING LIQUOR (§III A—55)—ILLEGAL SALE BY UNLICENSED VENDOR
~SPECIAL ENACTMENT FOR ILLEGAL SALE OF BEER AND NEAKR BEER
InTERPRETATION—B.C, GovErxMENT Liguor Acr 1921, cu. 30,

The prohibition of sec. 46 of the Government Liquor Act, 1921

B.C., ch. 30, against the sale by any other than a government
vendor, of “any liquor known or described as beer or near-beer

or by any name whatever commoniy used to describe malt or
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brewed liquor” includes the sale of ordinary beer, and where the
evidence discloses a sale of beer only upon a charge brought for
illegally selling intoxicating liquor the conviction should be under
sec, 46 with the appropriate penalty under sec. 63 of the Act, and
not a conviction in the terms of sec. 26 for selling intoxicating
liguor with the more onerous penalty applicable thereto., What-
ever is included within the special section, 46, must be considered
as taking the subjects dealt with in sec. 46 out of the provisions
of sec. 26.

ArpeaL from a convietion by the Police Magistrate of Van-
couver on a charge of unlawfully selling liquor contrary to the
provisions of the Government Liquor Aet.  Accused found
guilty. Penalty imposed changed.

W. M. McKay, for the Crown,

G. W, Zimmerman, for the accused.

Caviey, C.C.J.:—The accusation is brought against one
James Fleming that he did sell, unlawfully, intoxicating liquor,
on July 6, 1921, at the city of Vancouver. Counsel on both sides
consent that the depositions given in the Police Court shall be
placed before me as the sole evidence in this case. There being
no opportunity for me to examine the witnesses or observe their
demeanour, T am governed by the decision of Rexr v. McCranor,
47 D.L.R. 237, 31 Can. Cr, Cas. 130, that when a judgment has
been arrived at by the Court below and no evidence, or no wit-
nesses produced, except the depositions taken in the Court be-
low, the Court appealed to should take the position of all
Appellate Courts; that where the finding of the Court below can
be found reasonable on the evidence, the Appellate Court will
not reverse that.finding. 1 find that the evidence produced
before the Police Magistrate was sufficient for him to find as he
did, and as he found the accused guilty, I see no reason why I
should not adhere to that conclusion on the evidence produced
before me, it being the same evidence as was produced before the
magistrate. The accused is therefore found guilty.

It is now argued by counsel that the penalty imposed by the
lower Court, namely, six months, was not according to the pro-
visions of the Government Liquor Aect, ch. 30, of the British
Columbia Statutes, 1921, in that the evidence shewed that the
intoxicating liquor disposed of was beer,

The evidence of course discloses that the intoxicating liquor
disposed of was beer, and I have therefore to ascertain from the
wording of the Act as to whether beer is included in the pro-
visions of see. 26 of the Government Liquor Aet. If beer were
included in sec. 26 of the Government Liquor Aet there would
be no reason for dealing with it separately as it is dealt with in
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sec. 46 of the same Aect. Sec. 46 of the same Act reads as
follows:

““No person other than a Government vendor shall sell or deal
in any liquid known or deseribed as beer or near-beer or by any
name whatever commonly used to deseribe malt or brewed
liquor.”’

Evidently sec. 46 specializes in regard to the sale of beer
whether it is near-beer, common beer or any other name used
to deseribe malt or brewed liquor. That I take to mean what is
ordinarily accepted by ecommon people as beer. Cascade beer
is sold and advertised as beer, I take it to mean that sec. 46
covers the sale of such beer as Cascade beer. Where a general
section provides certain penalties for offences thereof, specifying
in general terms the offence for which the penalty is preseribed,
and that section is followed by a special section dealing with a
special offence for which a separate penalty is preseribed, the
rules of construction are that the separate section shall exelude
from the terms of the general section all that is contained within
the terms of the special section. The general section here is
sec. 26, which speaks of intoxicating liquor. The special seetion
is sec. 46, which deals with the sale of beer., Whatever is in-
cluded within the special sec. 46 must be considered as taking
the subjects dealt with in sec. 46 out of the provisions of sec.
26. The penalties attached to the infringement of sec. 26 do
not therefore preseribe the penalties that should be enforeed
for the infringement of see. 46. It may be that the terms of
the Act are somewhat inconsistent. 1 think they are incon-
sistent. The rules of construction of statutes, however, govern
the Courts in interpreting mutually conflicting sections. 1
must, therefore, consider that the evidence having disclosed no
offence other than that of dealing in beer, that the penalty
preseribed must be in connection with the provisions of see. 46
and not of see. 26. It would be improper for a prosecuting
attorney to prosecute one man under the provisions of see. 26
and another man under the provisions of see. 46 for precisely
the same offence. The Courts would allow no such diseretion
to any prosecuting attorney to deseribe beer as ‘‘liquid’’ for the
mere purpose of bringing it under the provisions of see. 26, This
would be to allow the prosecuting attorney to select in advance
what the penalty should be. The penalty for selling beer comes
under see. 63 of the Government Liquor Ace. For the first
offence a man found guilty is subject to a penalty of not less
than $50 or more than $100 and in default of immediate pay-
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ment to imprisonment for not less than 30 days or more than
two months.

1 find the man guilty as the magistrate found him, but qualify
the finding of the magistrate by finding that the intoxicating
liquor of which he disposed was beer and, therefore, subject
to the penalty only of sec. 63 of the Government Liquor Act. The
accused is therefore sentenced to a $50 fine and in default two
months.

Conviction modified.

HEAGLES HALL ASSOCIATION v. BERTIN,

Saskatchewan Court of Appeal, Haultain, CJ.8., Lamont, Turgeon and
McKay, JJ.A. January 30, 1922,

LANpLORD AND TENANT (§1ID-—32)—LEASE OF PREMISES FOR TWENTY
YEARS—REGISTRATION OF CAVEAT BY TENANT—WITHDRAWAL OF
CAVEAT TO ENABLE OWNER TO OBTAIN MORTGAGE ON PROPERTY—
CAVEAT FILED SUBSEQUENTLY TO FILING OF MORTGAGE—DEFAULT
OF OWNER—MORTGAGEE OBTAINING POSSESSION OF PROPERTY—
TERMINATION OF LEASE—DAMAGES UNDER COVENANT FOR QUIET
ENJOYMENT.,

A registered owner of land who gives a lease in the form required
by the Saskatchewan Land Titles Act, for leases for terms of
more than three years, impliedly covenants for quiet enjoyment
for the term of the lease, and is liable in damages if, through his
own default, he loses his interest in the property, to the damage
of the tenant, before the expiration of the term.

By withdrawing a caveat against the property in order to en-
able the owner to obtain a mortgage on it as a first encumbrance,
and filing a new caveat subsequent to the mortgage, a tenant does
not waive his right to insist on a covenant in the lease for quiet
enjoyment during the term of the lease, or his right to damages
for breach of such covenant,

Arrean from a judgment in favour of the plaintiff in an
action for damages for breach of an implied covenant for quiet
enjoyment in a lease granted by the defendant to the plaintiffs
for a period of 20 years from November 27, 1912,

C. E. Gregory, K.C., and J.0. Begg, for appellant.

D. Buckles, for respondent.

Havuray, CJJ.8,, coneurred with McKay, J.A.

Lamont, J.A. (dissenting):—The consideration expressed
in the lease is $8,000, but the evidence, in my opinion, is not
sufficient to justify the conclusion that the plaintiffs really paid
anything at all for it. The defendant says he made them a
gift of the lease, and I think our judgment must go upon the
assumption that he did. The plaintiffs entered into possession
and placed a caveat against the demised premises, to protect
their lease. In the following year the defendant being desir-
ous of raising some money on the security of the demised prem-
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ises requested the plaintiffs to withdraw the registration of
their caveat, so as to enable the proposed mortgage to be regis-
tered as a first charge against the premises. To this the plain-
tiffs agreed, and the mortgage was so registered. The defend-
ant having made default in his payments under the mortgage,
the mortgagees foreclosed, and obtained possession of the de
mised premises about July 1, 1920. Shortly afterwards they
notified the plaintiffs that they must either pay a rental of $400
a year or vacate the premises. The plaintiffs moved out, and
brought this action for damages. The trial Judge held in their
favour, and awarded them damages in the sum of $3,500. Th.
defendants now appeal to this Court.

Two questions arise on this appeal : (1) Did the lease raise an
implied covenant on the part of the defendant for the quiet
enjoyment of the premises by the plaintiffs? And (2) if so,
did the plaintiffs by withdrawing their eaveat and permitting
the mortgage to be registered as a first encumbrance against the
leased premises, forfeit their rights under the implied cove
nant ?

1. As no person other than the defendants had any estate
or interest in the demised premises at the time the lease was
granted, there is to be implied from the leasing of the premises
a covenant on the part of the defendants that the plaintiffs
shall have quiet enjoyment thereof for the full term of the
lease, namely, 20 years. Markham v. Paget, [1908] 1 Ch, 697,
77 L. (Ch.) 451; Woodfall's Law of Landlord & Tenant, 20th
ed. p. 838; Foa's Law of Landlord & Tenant, 3rd ed. p. 130,

2. The plaintiffs having an implied covenant from the de-
fendant for the quiet enjoyment of the premises for 20 years,
agreed with him that he might place a mortgage upon the pre
mises and that such mortgage should be an encumbrance there
on in priority to the lease. Did the surrender of the priority
of the lease as against the premises themselves carry with it a
surrender of the rights which the plaintiffs had under the im-
plied covenant? If it did not, the plaintiffs are still entitled
to enforce those rights, for it is not suggested that they were
lost in any other way. In my opinion, it did not, and that for
two reasons: First, because there was no agreement on the
part of the plaintiffs to give up their rights under the implied
covenant, and a surrender of them is not necessarily implied
in a surrender of the priority of their lease as a first encum-
brance, and, secondly it was the duty of the defendant to pay
the mortgage money and interest, and had he done so this liti-
gation would not have arisen.

233
Sask
C.A.
EacLes
Haln Ass'~
T

Berrin

Lawont, J.A




e e ue,

234
Sask.
CA.

EacLEs
HaLL Ass'~

v
BerTIN,

Lamont, J.A.

DominioNn Law  Reports. [65 D.L.R.

In Anderson v. Stevenson (1887), 15 O.R. 563, the lessees
had agreed in writing to postpone their lease to the mortgage.
The lease contained an express covenant for quiet enjoyment.
The mortgage became in default, and the land was sold under
it. The lessees brought an action for damages for breach of
the covenant for quiet enjoyment. It was held that they were
entitled to recover. In giving the judgment of the majority of
the Court, Rose, J., at pp. 571, 572, said :—

““Must it not in all fairness be held that by agreement be-
tween the parties to the lease the covenant for quiet enjoyment
should, after the date of the agreement, be taken to speak with
reference and apply to the altered condition of affairs; and
must not the Court now hold that it would be inequitable to al-
low the lessor or those representing her to set up the consent
of the lessees to the postponement of the mortgage as a consent
that the lessor—mortgagor—might negleet or refuse to pay the
mortgage moneys or interest and so cause the evietion of the
lessees,

It seems to me that unless the agreement can be construed
into one not only to allow the mortgage to take priority over
the lease but also as a consent to the lessor—mortgagor—mak-
ing default in payment of prineipal and interest, the covenant
is literally broken, for the lessees have been literally evieted by
reason of an aet of the lessor and by a person claiming under
her."”’

Although in that case the covenant was an express covenant,
the reasoning in my opinion applies equally here. 1 do not
think that in either case it could reasonably be held that a con-
sent to waive priority of the lease in favour of the mortgage can
be eonstrued also as a eonsent that the mortgagor may make de-
fault in paying the mortgage money and interest. As pointed
out in the judgment above, unless such consent is held to have
been given, the plaintiff's are still entitled to their rights under
the covenant.

In my opinion, the trial Judge was right in holding that they
were entitled to recover,

The amount of damages awarded, however, is, in my opinion,
excessive. The plaintiffs are entitled to recover the value of the
unexpired portion of their term, some 11 years aud 9 months.
What this value is the evidence does not elearly shew. There
was evidence given that, at the time of the trial, the premises
would let for $400 a year. There was also evidence that a
few years before they brought but little over the expenses of
looking after the rooms. Any amount awarded must be to some
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extent speculative. There is, however, no doubt that the prem-
ises have a substantial rental value. I would assess the damages
at $2,000,
The appeal, in my opinion, should be allowed, and the judg-
ment below varied by reducing the damages to $2,000.
Tuvraeoxn, J.A. concurs with McKay, J.A.

McKay, J.A.:—The appellant being registered owner of cer-
tain land in the City of Swift Current on which there was a
building, by lease dated November 27, 1912, for the expressed
consideration of $8,000 leased to the respondent the third floor,
or upper storey, of the said building, to be held by the said
respondent as tenant for the space of 20 years from December
1, 1912,

On March 12, 1913, the respondent caused a caveat to be
registered against the said land in the proper Land Titles Of
fice in that behalf under the said lease.

After the granting of said lease to the respondent, the appel
lant mortgaged the said land to the Colonial Investment Co. of
Toronto, and the respondent withdrew its said caveat at the
request of the appellant, so as to give the said mortgage prior
ity to said caveat, and another caveat was registered subsequent
to the said mortgage. The said mortgage was foreclosed by the
said Colonial Investment Co. and it obtained possession of said
property about July 1, 1920.

The respondent was in possession of the leased premises from
December 1, 1912 to the end of February, 1921,

Mr. Healy, who became owner of the property in question, re-
quired the respondents to pay rent at the rate of $400 per year
from July 1, 1920, for the said third floor which they had leas
ed from the appellant.

The respondent brought this action, claiming damages from
appellant for the breach of an implied covenant for quiet en
joyment. The trial Judge gave judgment for the respondent,
and the appellant appeals therefrom on several grounds, which
I now proceed to consider.

1. The appellant contends that he was induced to sign the
lease in question by the fraud of the respondent. The trial
Judge has found against him on this point, and there is ample
evidence to support this finding and it should not be disturbed.
2. The appellant also contends that he did not receive any con-
sideration for the lease, but that he gave it as a gift to the re-
spondents. In my opinion, it is immaterial whether the lease
was given in consideration of $8,000 or as a gift. The evidence
shews that certain trustees of the Eagle Lodge, a fraternal
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society, had agreed to purchase a certain lot from the appel-
lant for $3,000, upon which they paid $1,000. The appellant
appears to have reacquired the whole interest in this lot and
gave the lease in question to the respondent. The evidence is
not sufficiently elear to shew that the respondent acquired the
interest of the trustees in the lot in question and then exchang-
ed the lot for the lease. But, in any event, the appellant ad-
mits he gave a 20 year lease to the respondent as a gift, the
lease to begin to run from December 1, 1912, and the respond-
ent went into possession and occupation under this lease. Con-
sequently, the lease is binding upon the appellant. 3. The appel-
lant further contends that there is no implied covenant for
quiet enjoyment under the lease. In my opinion, there is.

In Hart v. Windsor (1844), 12 M. & W. 68 at p. 85, 152 E.R.
1114, 13 L.J. (Ex.) 129, Baron Parke, in delivering the re-
served judgment of the Court of Exchequer, said:—

““It is clear that from the word ‘demise’, in a lease under
seal, the law implies a covenant, in a lease not under seal, a
contract, for title to the estate merely, that is, for quiet enjoy-
ment against the lessor and all that come in under him by
title . . . . .; and the word ‘let’, or any equivalent words
(Shepp, Touch, 272) which constitute a lease, have, no doubt,
the same effect, but no more.”’

In Bandy v. Cartwright (1853), 8 Exch, 913, 22 L.J. (Ex.)
285, under a letting in writing in which the word ‘‘demise’’
does not appear to have been used, the Court held that there
was an implied agreement for quiet enjoyment during the
term.

In Hall v. City of London Brewery (1862), 2 B. & 8. 737,
121 E.R. 1245, 31 L.J. (Q.B.) 257, referred to in Markham v.
Paget, [1908] 1 Ch. 697, 77 L.J. (Ch.) 451 at p. 713, the
agreement was not made under seal, and the operative words
were ‘‘the said company do hereby agree to let.”” The Court
of Queen’s Bench held that under these words there was an
implied promise of quiet enjoyment during the term.

In Mostyn v. West Mostyn Coal & Iron Co. (1876), 1 C.P.D.
145, 45 L.J. (C.P.) 401, where the word ‘“‘let’’ was used in
the lease, the Court held that there was an implied convenant
for quiet enjoyment. Brett, J., at p. 152, in his judgment
said :—

“The case of Hart v. Windcor, is an authority that the
word ‘let’ has the same effect n this respect’’—that is, as to
implying a covenant—‘‘as the word ‘demise’, and that any
other equivalent word would have the same effect.”
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In Markham v. Paget, [1908] 1 Ch. 697, 77 L.J. (Ch.) 451,
Swifen Eady, J., after reviewing a number of authorities,
held that an agreement of yearly tenancy by which the land-
lord ‘‘agrees to let’’ certain premises contains an implied co-
venant for quiet enjoyment.

Turning to the case at Bar, we find that the lease is in Form
J. in the schedule of the Land Titles Aet, ch. 41 of RS.S.
1909, being the Aet then in foree at the time of the making
of the lease, and the word used in the operative part of the
lease is the word ‘‘lease.”’

Section 81 of the said Act reads:
~‘““When any land for which a certificate of title has been
granted is intended to be leased or demised . . . . for a
term of more than three years the owner shall execute a lease
in Form J. in the schedule to this Aet. . . ."”

The word ‘‘lease’’ therefore, as used in the lease at Bar,
must be taken to have the same meaning as ‘‘demise,”’ as that
is the word to be used when it is intended to demise the land.

Furthermore, in the lease in question (ex.

the leased
premises are referred to twice in the covenants as the ‘‘de-
mised premises.”’

I do not think that sees. 62, 63 and 167 of said ch. 41, or
the corresponding sections, 65, 93 and 94 of ch. 67, R.S.S.
1920, dealing with implied covenants, negative the said im
plied covenant for quiet enjoyment, as contented by appel
lant’s counsel. It is to be noted that there are no implied
covenants expressly provided for on the part of the lessor
in the foregoing sections, and the law with regard to the im
plied covenant on the part of the lessor, as shown by above
cited authorities, is not changed by the Land Titles Act.

In my opinion, then, there is an implied covenant for quiet
enjoyment under the lease in question.

4. Appellant further contends that, even if there was such
implied covenant, the respondent waived its right to the
same by removing its caveat and allowing the mortgage to be
registered against the property.

The evidence eclearly shows that the withdrawing of the
caveat was done at the request of and to enable the appel-
lant to get a loan on the property in question with other prop
erty, and not in any way with the intention of the respondent
giving up its lease. According to the evidence, the respon-
dent filed another caveat after the mortgage was registered.
The effect, to my mind, of withdrawing the caveat was simply
to give the mortgage priority over the lease, but this did not
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in any way release the appellant from his covenant for quiet
enjoyment, He was still under obligation to respondent to
keep the mortgage in good standing, and so prevent the mort-
gagee from interfering with the quiet enjoyment of the leased
premises by the respondent.

It was so held under an express covenant for quiet enjoy-
ment in Anderson v. Stevenson, 15 O.R. 563, where, after the
lease was given and registered, the lessees at the request of and
for the accommodation of the lessors entered into an agree-
ment with the mortgage company to postpone their lease to
the mortgage.

5. Appellant’s counsel further contends that the covenant
(if any) for quiet enjoyment ended with the title or interest
of the appellant in the property, when the mortgage was fore-
closed, and cites as authority for this 18 Hals. para. 1027,
which is as follows:—

“The implied covenant for quiet enjoyment coes not insure
the possession of the lessee during the whole term. It is
operative only during the continuance of the estate of the les-
sor in virtue whereof he was able to give possession to the
lessee ; and, if this ceases during the currency of the term, the
liability on the covenant, save for disturbance already suffered,
also ceases,”’ and, Adams v. Gibney (1830), 6 Bingham 656,
130 E.R. 1434. In addition to Adams v. Gibney, Halsbury
cites the following cases as authority for the above para-
graph :—

Swan v. Stransham and Searles (1566), 3 Dyer, 257b, 73
E.R. 570; Penfold v. Abbott (1862), 32 L.J. (Q.B.) 67, 11 W.R.
169, 9 Jur. (N.8.) 517; Schwartz v. Locket (1889), 61 L.T. 719,
38 W.R. 142; Baynes v. Lloyd, [1895] 1 Q.B. 820, 64 L.J.
(Q.B.) 787, 44 W.R. 328,

Woodfall, Landlord & Tenant, 19th ed. at p. 809, also makes
the statement that:—

““The implied covenant for quiet enjoyment ceases with the
estate of the lessor, and does not necessarily continue during
the whole term expressed to be granted . . . .’ and closes
with the words, ‘. . . . the inflexible rule appears to be
that when the landlord’s interest ends, his implied contract for
quiet enjoyment ends with it.”

Bell on Landlord & Tenant, and Clarke on Landlord & Ten-
ant also make like statements, this is, that the implied coven-
ant for quiet enjoyment ceases with the lessor’s estate,

I have carefully read all the above cases, and they are all
cases in which the estate or interest of the lessor expired with-
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out any fault on his part. They were cases where the lessor
was either a tenant for life or a tenant for a period of years,
and he either died or his estate or interest expired before the
term ended which he had given to his lessee, and the remaind-
erman or reversioner not claiming title from or under the les
sor interfered with the lessee. It is quite true that the language
used by the Judges in these cases, (except in the Schwartz and
Granger cases), is very wide, perhaps as wide as the propesi
tions above stated in Halsbury, Woodfall, Bell, and (larke
instance, in the Baynes case, Russell,

For

at p. 826, says:

“I have come to the conclusion, after careful consideration
of the authorities, that such implied covenant or covenant in
law determines with the interest of the lessor, or, in cther
words, enures only during the continuance of that interest.”

But in view of what Sheppard’s, Touchstone, Coekburn ('.J.
and Lord Coleridge, C.J. state to be the law, as hereinafter
referred to, 1 think this unqualified language is to be restricted
to the nature of the cases these Judges were considering at the
time, and that the unqualified propositions above referred to,
used by Halsbury, Woodfall, Bell, and Clarke, are also to he
restricted to cases of a like nature as these quoted, and that
they do not apply to such cases as the case at Bar, where the
loss or termination of the estate or interest of the lessor was
caused by his own default, and the person interfering obtains
title to the leased property from or under the lessor,

In Baynes v. Lloyd, supra, at p. 789, Kay, L.J., quoting from
Sheppard’s Touchstone at p. 165, says he states the law of im-
plied covenant as follows :—

““If one make a lease for years of land by the words ‘demise’
or ‘grant’ and there is not contained in the lease any express
covenant for the quiet enjoying of the land, in this case the
law doth supply a covenant for the quiet enjoying of it against
the lessor and all that come under him by titles doring the
term.”’

And in Hall v. City of London Brewery, 2 B. & S. 737, at
p. 741, 121 E.R. 1245, Cockburn, C.J. said:—

*‘It is inconsistent with common sense that, when a man is
let into possession for a year, a promise by the lessor for quiet
enjoyment against himself and all that claim by title under him
should not be implied.”’

And Baron Parke in Hart v. Windsor, supra, uses practical-
ly the same language.

If the above words ‘‘all that come in under him by title,"’
or ‘‘all that elaim by title under him"’ include a person get-
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ting title to the leased premises under a prior mortgage given
by the lessor, then, according to Sheppard’s Touchstone, Cock-
burn and Baron Parke, the implied covenant for quiet enjoy-
ment would be operative when the lessee is disturbed during
his term by such person. And in my opinion such person is
included in above words.

In Carpenter v. Parker (1857), 3 C.B. (N.8.) 206, 140 E.R.
718, 27 L.J. (C.P.) 78, 6 W.R. 98, the defendant gave a lease
to plaintiff with an express covenant against evietion or dis-
turbance by himself ‘‘or any person eclaiming under him.”’
There was a prior mortgage on the premises executed by trus-
tees authorised to do so by the defendant, and the lessee was
disturbed by the surviving mortgagee. It was held that the
mortgagee was a person claiming under the defendant. See also
Redman’s Landlord & Tenant, 7th. ed. p. 260.

I am strengthened in the view I take by the judgment of
Lord Coleridge, C.J. in Schwartz v. Locket (1889), 61 L.T. 719.
Locket held by lease, and let to Schwartz from year to year.
No express covenant for quiet enjoyment. Locket's lease hav-
ing expired, Schwartz was evicted by the superior landlord in
the middle of one of the years. It was held Schwartz had no
right of action against Locket for such eviction. Lord Cole-
ridge said at p. 720:—

““A demise from year to year does not imply a covenant
against an evietion by a superior landlord. This principle is
laid down over and over again. There are five or six cases
given to that effeet in Woodfall on Landlord and Tenant.”’

It is to be noted that all this case decides is that a demise
from year to year does not imply a covenant against eviction
by one having paramount title, after the lessor’s term has end-
ed, and it is not, in my opinion, an authority for the statement
made by the above referred to text-writers that, the implied co-
venant ends with the lessor’s estate or interest.

It is also important to note the interpretation which Lord
Coleridge puts upon the cases relied on by Woodfall for this
above referred to statement. He, in effect, says that the prin-
ciple laid down in these cases is that the implied eovenant for
quiet enjoyment does not apply when the eviction is by a sup-
erior landlord, and not that the covenant ends with the les-
sor’s title.

In my opinion, then, the covenant for quiet enjoyment in the
case at Bar did not cease with the termination of the appel-
lant’s interest or estate in the landed property, as his interest
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or estate in said property terminated through his own default
in not keeping the mortgage paid up.

And the respondent’s right to quiet enjoyment having been
interfered with by Mr, Healy, who obtained title through or
under the appellant, the latter is liable to the respondent for
the damages which it suffered.

The damages that respondent is entitled to are the value of
the unexpired term of the lease, with such other actual damage
as respondent has sustained.

Williams v. Burrell (1845), 1 C.B. 402, 135 E.R. 596, 14
LJ. (C.P.) 98,

The respondent oceupied the premises till the end of Febru-
ary, 1921; the unexpired term was therefore 11 years and 9
months, There is no direet evidence of what the unexpired
term was worth. There is evidence, however, to the effect that
for the 8 years to end of November, 1920, respondent was in
occupation of the premises, it made an average profit of
$358.41 5/8 per annum. Early years of this period were ex
wptlnnnll\ good, and it is not likely there would be as unml
vears as these early years during the unexpired period. From
1913 to 1919 the profits decreased annually, until they were
as low as $80.45 in 1919. Then in 1920 they began to increase
again, for this year of 1920, they were $52.14, plus the rent
respondent had to pay to Mr. Healy of $133.30, altogether
amounting to $185.44.

Mr, Healy was charging respondent rent at the rate of $400
per annum from July 1, 1920, and witness Webber says it was
worth that, Another witness, Mr. Haight, says a fair annual
rental would be “‘$30 to $50 per month, according to condi-
tions; $400 or $500 per year, something like that.”” Then later
he says, $400 per year would be a fair rental. The respondent
had to heat the premises, but there is no evidence of what it
would cost to do this.

In view of the evidence, I would think a fair and reasonable
value for the unexpired term would he $250 per annum, the
present value of which would be $1,960, with interest at 7%
per annum.

I would, therefore, allow the respondent for its damages
$1,960 and the $133.30 it paid to Mr. Healy for rent; altogeth-
er $2,093.30. Although respondent may have paid for rent
more than $133.30, there is no evidence that it did.

If either party be dissatisfied with this amount, the dissati-
fied party may within 30 days from the date of this judgment
apply to the Local Registrar at Swift Current to assess the

16—65 L.
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damages. Both parties to have the privilege of submitting
evidence to the Local Registrar. The costs of such reference
to be paid by the party failing to inerease or deerease the above
allowance of $2,093, as the case may be.
The appellant will have his costs of this appeal.
Judgment accordingly.

PLANT v. URQUHART.

British Columbia Court of Appeal, Macdonald, CJ.A., Martin and
McPhillips, JJ.A. Januwary 10, 1922,

SuMMARY coxvicTION (§ VI—60)—FORMAL CONVICTION CONFORMING
\\I‘lll ADJUDICATION ‘SI'HNI{Q\'I‘\‘I‘ CONVICTION SIGNED BY MIs-

D 1 I‘HLNTAAI‘I'IH\L FROM CONVIC-
H(b\vhll‘lt T OF ORDER DISMISSING ON ERRONEOUS RI-I('('I(I'*QI‘I‘\-
TION OF ESTOPPEL—SU BSEQUENT CIVIL ACTION ON BASIS OF NO
EFFECTIVE FORFEITURE pISMISSED—B.C, Promisirion Acr 1916,
cH., 49—Svmmary Convierions Acr, 1915, B.C., cn. B9,

The formal conviction imposing a fine and ordering confiscation
of liquor seized under the B.C. Prohibition Act 1916, ch. 49, may
be set up in answer to a civil action for return of the liquor, al-
though such formal conviction was not transmitted as it should
have been to the County Court having appellate jurisdiction in
respect thereof and although by mistake another conviction was
afterwards made out, signed and transmitted, which did not in-
clude the confiscation order.

Where an appeal was taken against the conviction both as to the
keeping for sale and the forfeiture and counsel for the appellant
finding the forfeiture omitted in the transmitted conviction failed
to call the attention of the County Court to the discrepancy or to
urge that the appeal should be allowed, and the appeal was dis-
missed, the accused cannot afterwards insist that the transmitted
conviction is the only authentic record.

Per McPhillips, J.A.:—The transmitted conviction was a nullity.
The defendants justifying under the actual adjudication of for-
feiture and the formal conviction first drawn were not estopped
by the proceedings in the County Court,

AprpEAL by the plaintiff from the judgment of Murphy, J.,
(1921), 61 D.L.R. 211, 29 B.C.R. 488, dismissing an action for
the recovery of intoxicating liquor seized under the B.C. Pro-
hibition Aet 1916, ch. 49, and amendments. The defence set
up was a conviction for keeping liquor for sale and a con-
fiscation order made by the magistrate, the validity of the
latter and the record of same being called in question. The
appeal was dismissed, the Chief Justice dissenting.

Chas. Wilson, K.C., for appellant.

A. Macneil, for respondent.

Maocponarp, C.J.A. (dissenting): — The plaintiff was con-
vieted of keeping liquor for sale contrary to the B.C. Prohibition
Act, was fined and the liquor was confiscated to His Majesty.
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On the same day the formal convietion was drawn up and duly
signed by the convieting magistrate and left with one of the
Police Court clerks. It appears to be the custom of the Magis-
trate, who was very busy at this time, when disposing of a
charge, to make a note upon the information of his adjudication.
This he had done, noting that the prisoner had been fined $300
and the liquor confiscated. With a large number of other
information disposed of that day, the magistrate, as was the
custom, sent the one in question to one of the clerks of the
Police Court, whose duty it was to draw up the formal con-
vietion, By some mistake, not explained, the clerk drew up a
formal convietion in this case, and with a large number of others
sent it to the magistrate to be signed. It was so signed, and
afterwards the elerk of the Police Court deposited the same
in the County Court, pursuant to see. 83 of the Summary Con-
vietions Aect. The real convietion, the one previously signed,
remained with the papers in the Police Court. This second
convietion, or what purported to be a convietion, was signed
the day following the magistrate’s signature to the real con-
vietion. It differs from the real conviction in this, that while
it purports to impose the fine, it says nothing about the con-
fiscation of the liquor,

The accused appealed to the County Court and on search of
the records of the County Court before the appeal came on,
his counsel discovered the doeument, and finding no other
convietion deposited there, he offered no evidence and the appeal
was dismissed.

The liquor in question is of the value of about $40,000, and it
was against the confiscation of the liquor that the substantial
appeal was taken.

Upon the dismissal of the appeal, the solicitor of the accused
demanded a return of the liquor which had been seized prior
to the eonvietion, and upon refusal brought this aetion for the
recovery of it.

The defence is the convietion confiscating the liquor.

Assuming for the purposes of this case that it was open to
the magistrate to change his mind, even after he had signed
the true convietion, the fact is that he did not do so, he signed
the second document without even knowing that it purported
to be a convietion. The eonviction never was sent by him to the
County Court, pursuant to said sec. 83, but the false document
was sent and became a record in the County Court. See. 83
declares that ‘“It shall be sent to the County Court and there
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to be kept among the records of the Court.”” That was the
conviction that was before the County Court Judge when ie
dismissed the appeal.

The defendants represent His Majesty in this appeal, and 1
think the document sent to the County Court obviously for the
purposes of the appeal estops the defendants from setting up
the true convietion. The appeal should, therefore, be allowed,
and an order made as prayed for the delivery of the liquor to the
plaintiff.

Marmiv, J.A., would dismiss the appeal.

McPrmurs, J.A.:—This appeal cannot in any way trespass
upon any of the questions of law determined by their Lordships
of the Privy Couneil in Canadian Pacific Wine Co. v. Tuley
60 D.L.R. 520, [1921] 2 A.C. 417, 36 Can. Cr. Cas. 130, that is
—it has been finally determined that the ‘‘Summary Convie-
tions Aet’’ (1915 B.C., ch. 59) and the **British Columbia Pro-
hibition Aet’ (6 Geo. V., 1916 B.C, ¢. 49) are intra vires of
the Legislature of the Provinee of British Columbia.

Further, where as in the preseit case, there was a valid con-
vietion, there was the power to declare the liquor forfeited to
His Majesty, that was also the situation in Canadian Pacific
Wine Co, v. Tuley, supra, and the conviction and forfeiture
were sustained. In that case no appeal was taken (here an
appeal was taken and dismissed) to the County Court, a pro-
cedure which was open and which I dealt with in my reasons
for judgment to be found in Canadian Pacific Wine Co. v. Tuley
(1921), 60 D.L.R. 315, 20 B.C.R. 472 at 477, 36 Can. Cr, Cas. 104,
In my opinion the appeal having been taken to the County
Court with an appeal lying to this Court therefrom (see Rex v.
Evans (1916), 23 B.C.R. 128), this action is incompetent as
the appeal to the County Court was in its nature an appeal
both upon the facts and the law. (See sections 75 to 83 in-
clusive of e, 59, 5 Geo. V., 1915 B.C'.).

The notice of appeal to the County Court was in the words
and figures following : —

Dominion of Canada )
Province of British Columbia )
City of Vancouver

Take notice that Morris Plant, named as E Lipsitch (alias
Morris Plant), who was on the 22nd day of July, 1920, at the
City of Vancouver, in the County of Vancouver, convieted be-
fore C. J. South, Deputy Police Magistrate and one of His
Majesty's Justices of the Peace in and for the said City, for
that he, the said Morris Plant, named in the said convietion as
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E. Lipsiteh (alias Morrie Plant) of the said City of Vancouver
on the 9th day of July, A.D. 1920, at the said City of Vancouver,
in the County of Vancouver, did unlawfully, at his residence,
1648 Robson Street, keep for sale a large quantity of liguor,
contrary to the provisions of the British Columbia Prohibition
Aect, contrary to the form of the Statute in such case made
and provided, and who was adjudged by the said Deputy Police
Magistrate and Justice of the Peace for his said offence to for-
feit and pay the sum of $300.00, to be paid and applied aceord.
ing to law, and if the said sum is not paid forthwith that he he
imprisoned in the common gaol of the County of Vaneouver at
Oakalla, County of Westminster, in the said Provinee, for the
term of three months, unless the said sum and the costs and
charges of the commitment and of the eonveying of him to the
said common gaol be sooner paid, and in respect of whose
liguor an order of confiscation or forfeiture was made, thinks
himself aggrieved by such convietion and intends to appeal and
hereby appeals from the said convietion to the County Court
of Vancouver holden at Vancouver at the sittings thereof to
be held at Vaneouver, B.C',, on the 13th day of September, 1920,
Dated at Vaneouver, B.C., this 27th day of July, 1920,

“Morris Plant™’

To Walter Owen, Informant,

And to C. J. South, Deputy Police Magistrate and one of
His Majesty's Justices of the Peace in and for the City of
Voneouver,

And to the Honourable, the Attorney-General for the Pro
vinee of British Columbia.

Vaneouver, Oet, 14, 1920,
(Registry appeal book, pp. 96-97,)

It would appear that when the appeal came on before the
County Court, counsel for the appellant beeame aware then, if
not before, that the eonvietion returned by the magistrate was
not in the form of the convietion as made at the time of the
adjudication, i.e., it had not therein the forfeiture provision;
it would seem that through some error or inadvertence upon
the part of the magistrate, the conviction returned to comply
with seetion 83 of the ‘‘Summary Convietions Aet’’ was not in
form in eompliance with the adjudication made and later the
convietion in proper form was transmitted to the County Court,

It was stated at this Bar by counsel for the appellant, that
counsel for the appellant in the County Court observing that
the convietion upon file in the County Court did not cover the
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forfeiture of the liquor, contented himself with not calling the
attention of the learned Judge thereto and did not urge that
by reason thereof the appeal should be allowed.

The conviction was in fact drawn up and signed in proper
form and was in the terms as understood by the appellant and
recited in the notice of appeal. The conviction as transmitted
to the County Court was signed, it would seem, two days after
the eonvietion in proper form had been signed. The writing
(eonvietion as transmitted) in erroneous form was a nullity;
it was not the conviction, the true adjudication of the magis-
trate. The most that could be said would be that some argu-
ment in the appeal in the County Court might have founded
upon it; and that for the purpose of the appeal it would have
to be deemed to be the convietion made—an argument, however,
not made or ventured to be made—an argument which, to me,
would be idle argument.

The erroneous writing so transmitted could be well defined
in the language of the Divisional Court of Ontario, in McLeod v.
Noble (1897), 28 O.R. 528, at p. 548, as ‘‘a thing of naught.”
(Also see De Geneve v. Hannam (1830), 1 Russ. & M. 494, 39
E.R. 190, Viee-Chancellor Shadwell, ‘‘a mere nullity,”’ and see
The Leonor (1916) 3 British and Colonial Prize Cases 91 (Prize
Court of British Columbia), Martin, J., at pp. 101, 103, 104,
108; and In re Sproule (1886), 12 Can. S.C.R. 140),

Nothing being said in the County Court upon the appeal to
that Court as to the spurious convietion there filed, the attempt
now is, by means of this action, to sueceed upon the ground that
the effect of the filing of the erroneous convietion precludes
reference to the convietion in any other form; that is that a false
conviction must be read as the true convietion. No authority
is eited for this astonishing proposition, and it is not to be
wondered at, as authority for fundamental error is a rarity.

It is a matter for remark that counsel upon the appeal to
the County Court did not discharge his full duty, I regret
to say, in not calling the attention of the learned Judge to the
form of the convietion upon file, erroneous in form. I observed
upon this during the argument of the appeal at this Bar, but
was surprised to find that counsel supporting this appeal was
of the opinion that the counsel upon the appeal to the County
Court was not called upon to direet the attention of the learned
Judge to the matter although the learned Judge in that Court
in dismissing the appeal proceeded upon a convietion declaring
forfeiture of the liquor, it is now submitted in this Court that the
convietion containing the declaration.of forfeiture cannot be
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looked at. 1 expressed my disapproval of the course adopted
by counsel in the County Court and also of counsel supporting
that course at this Bar, and referred them to what was said by
the Lord Chancellor (Lord Birkenhead) in Glebe Sugar Re-
finery Co. v. Trustees of the Port and Harbours of Greenock,
[1921] 2 A.C. 66, 90 L.J. (P.C.) 162, (1921), Weekly Notes 85,
at p. 86, and owing to its very instructive nature, I make the
full quotation:—

“Lord Birkenhead, L.C., said that a point of considerable
importance had arisen upon which he thought it right to make
some observations. It was not, of course, in cases of complica-
tion, possible for their Lordships to be aware of all the
authorities, statutory or otherwise, which might be relevant to
the issues requiring deeision in the particular ease. Their Lord-
ships were therefore very much in the hands of counsel and those
who instrueted counsel in these matters, aud the House expected,
and indeed insisted, that authorities which bore one way or the
other upon the matters under debate should be brought to the
attention of their Lordships by those who were aware of those
authorities, That observation was irrespective of whether or
not the particular authority assisted the party which was aware
of it. It was an obligation of confidence between their Lord-
ships and all those who assisted in the debates in this House
in the eapacity of counsel. It had been shown that Mr. Sande-
man, Sir John Simon, and Mr. Maemi'lan were unaware of the
existence of the seetion, which appeared to their Lordships to
be highly relevant to, and indeed decisive upon, the matters
under discussion here.  Indeed, the circumstances in which
leading counsel were very often briefed at the last moment
rendered such an absence of knowledge extremely intelligible.
But he himself found it very difficult to believe that some of
those instructing learned counsel were not well aware of the
existence, and the possible importance and relevance, of the
section in question. It was the duty of such persons, if they
were 80 aware, to have directed the attention of the leading
counsel to the section and to its possible relevance, in order that
they in turn might have brought it to the attention of their
Lordships. A similar matter arose in the House some years
ago, and it was pointed out by the then presiding judge that
the withholding from their Lordships of any authority which
might throw light upon the matters under debate was really
to obtain a decision from their Lordships in the absence of the
material and information which a properly informed decision
required ; it was, in effect, to convert this House into a debating
assembly upon legal matters, and to obtain a decision founded
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upon imperfect knowledge. The extreme impropriety of such
a course could not be made too plain. The learned counsel who
had addressed their Lordships were aecquitted of personal
responsibility in this matter, but he very much hoped that the
observations he had thought it necessary to make would prevent
a recurrence of that with which he had dealt. 1t was possible
that the views which their Lordships had formed upon this
point would be reflected in the order whieh their Lordships
might think proper to make.”’

It is clear that the language of the Lord Chancellor is com-
prehensive of what oeeurrc 1 here. The learned Judge in the
County Court should have been advised of the form of the eon-
vietion as transmitted to that Court and it is impossible to
admit of it being urged here now that the convietion as trans-
mitted was in a form which, if made known to that Court, would
have resulted in the appeal being allowed and the further sub-
mission to this Court that in that erroneous form only can the
convietion be looked at in this ( surt, and that this appeal should
succeed and that it be decided that no forfeiture of the liguor
is sustainable. It would be a travesty upon the law if this
would of necessity have to be the determination of this Court.

It was strongly pressed that there is estoppel here. 1 ean-
not see that there is any form of estoppel. It is true we have
Co. Litt. 352 (a) :—

‘“Estoppel is when one is concluded and forbidden in law
to speak against his own aet or deed, yea, though it be to say
the truth.”” (Termes de la Ley, tit. Estoppel, cited in Ashpite!
v. Bryan (1863), 3 B. & S. 474, 489, 122 E.R. 179; Simm v.
Anglo-American Telegraph Co, (1879), 5 Q.B.D. 188, C.A. per
Bramwell, L.J., at p. 202).

But it has been held :

‘“Estoppel is only a rule of evidence; you eannot found an
action upon estoppel.’’

Low v. Bouverie, [1891] 3 Ch. 82, C.A, per Bowen, L.J., at
p. 105; and see Lindley, L.J., at p. 101; Re Ottos Kopje Diamond
Mines Ltd., [1893] 1 Ch. 618 C.A. per Bowen, L.J., at p. 628;
and see Dickson v. Reuter’s Telegram Co. (1877) 3 C.P.D. 1;
Harriman v. Harriman, [1909] P, 123, C.A., per Farwell, L.J.,
at p. 144,

The true convietion has been given in evidence in the action
and there is nothing that ereates estoppel—of record by deed
or matter in pais; the false record transmitted to the County
Court can be of no embarrassment in the Supreme Court or in
this Court.
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Then it was pressed at this Bar that the situation was one of
res judicata, by reason of what happened in the County Court.
I must say that I eannot follow this argument. With deference,
the res judicata, if it exists at all, is in favour of the respondents,
as upon the record in the County Court the appeal from the
convietion and forfeiture stood dismissed and from that point
of view it might well have been urged upon the part of the
respondents to this appeal that the iction was frivolous and
vexatious and should have been stayed. Stephenson v. Garnett,
[1898] 1 Q.B. 677 (C.A.).

It is elear to me that the action is not maintainable, the con-
vietion which ineludes the forfeiture is unassailable; there was
an appeal to the County Court, an appeal upon the facts and
upon the law; and that appeal stood dismissed, and although
there was a further appeal therefrom to this Court, no appeal
was taken.

The mere statement of the history of the proceedings had and
.taken establishes that this action offends against all the re-
cognised precedents determinative of litigious proceedings ; there
is here an attempt to reagitate questions that have been finally
determined ; the appellants, in my opinion, are concluded by
the existent and upheld eonvietion and forfeiture.

I therefore am satisfied that the learned trial Judge arrived at
the right conelusion in dismissing the action, and for the fore-
going reasons I would dismiss the appeal.

Appeal dismissed,

FICKE v, SPENCE AND OLSON.

Raskatchewan King's Bench, Bigelow, J. March I8, 1922,

Laxp rirees (§VIII—80) — PERSONAL REPRESENTATIVE REGISTERED AS
OWNER OF LAND IN PERSONAL CAPACITY—PARTY LOANING MONEY
ON STRENGTH OF ABSTRACT OF TITLE—DAMAGE—NEGLIGENCE O}
REGISTRAR—LIARILITY,

While the Land Titles Act (Sask.) generally provides that no
entry shall be made upon a certificate of title of any notice of trust,
an exception is made in the case of land held by a personal re-
presentative, sec. 145 of the Act (R.8.8. 1920, ch. 67) providing
that “when land is transmitted the duplicate certificate of title
issued to the deceased owner shall be delivered up to be can-
celled . . . and the Registrar shall grant to the executor or
administrator as swch a new certificate.” Where through the
negligence of the Registrar the certificate shews such personal
representative to be the registered owner of the lands, not a
personal representative but fn his personal capacity and a
mortgagee who is entitled to rely on the abstract of title sustains
damage on account of such negligence, the Registrar is liable for
such damage or so much thereof as cannot be satisfied by a judg-
ment against such personal representative,

Sask,
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i
fiaf Sask. Action for damages arising out of the wrongful issuing of a

I} KB. certificate of title by the Registrar.

sl L. MacTaggart, for plaintiff,

i v A. L. McLean, for defendant, the registrar,
SPENCE AND .

it 1 OLsox. No one for defendant Olson.

b Bigelow, J. Bicerow, J.:—This case arises out of the Western Trust
.{,n ] Company v. Olson, (1918), 11 S.L.R. 418. Certain land was
i registered in the name of John Olson, personal representative of
:'} Andrew Benjamin IHandel, deceased. John Olson, not as per-
i sonal representative of Andrew Benjamin Handel, deceased, but
in his personal eapacity, mortgaged the said land on February
f 13, 1913, to the plaintiff for $2,200. In the action above-men-
f tioned 1 hold that the mortgage was wrongly registered, with
13 the result that the Western Trust Co. obtained priority over
i plaintiff's mortgage to the amount of their elaim. The land was
sold, the elaim of the Western Trust Co. paid, the balance was
i paid into the Court and paid out to the plaintiff Ficke, and the
| plaintiff sustained a loss alleged to be $1,171.17, and interest
4 at 8% from December 1, 1919, and brings this action against }
4 the Registrar and Olson.

At the time Olson obtained the land from plaintiff, he repre-
sented to plaintiff that he was the owner of the land. Nothing
was said about him being owner as a personal representative, »
The mortgage was prepared by the solicitor and placed in the
registry office for registration on February 14, 1913, At that
| time the solicitors for Ficke applied for and obtaifed from the
# Registrar a registration abstract and certificate of title to the

i said lands, which abstract and certificate showed that the land
) was registered in the name of John Olson, and subjeet to the
,z following ineumbrances, namely, a mortgage to The Saskatche-
it l’; wan Land & Investment Co. for $1,300 registered December 6,
1';53,4 1909. The plaintiff relied on the said abstract and certificate, 3
3 and on the faet that the registrar had accepted his mortgage
# for registration, and believed that his mortgage formed a first
‘:i charge on the land in question, and advanced $2,200 to the
1 said Olson, paying off the mortgage to the Saskatchewan
‘5, Land & Investment Co., in order that the plaintiff’s mortgage
i‘ | might be a first charge. At the time of the registration of the
st plaintiff’s mortgage and obtaining the said abstract and certifi-
i cate, John Olson was not the registered owner of the said land
t in his personal capacity, but was registered as owner as personal
1 representative of Andrew Benjamin Handel. Is the Registrar
If liable under these circumstances ?
1

*
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The defendant raises the same defence here which Ficke did
in the previous action, brought by the Western Trust Co., name-
ly that the Land Titles Act generally provides that no entry
shall be made upon a certificate of any notice of trust. As 1
pointed out in my judgment in that case, it seems to me that an
exception has been made in the case of land held by a personal
representative. Section 145 of the present Land Titles Aet,
R.S.8. 1920, ¢h. 67, provides—*‘‘When land is transmitted the
duplicate certificate of the title issued to the deceased owner
shall be delivered up to be cancelled, or be proved to have been
lost or destroyed, and the registrar shall grant to the executor
or administrator as such a new certificate.””

Then the defendant contends that the plaintiff was negligent
in not making a personal search of the title, or in not obtain-
ing a certified copy of the title. I eannot agree with this con-
tention, Provision is made by the Aet for obtaining an abstraet
and certificate from the Registrar for which a fee is paid. 1
think people have a right to rely on the correetness of such
documents, and to conduet their business thereon. The in-
correctness of an abstract which caused damage was the basis
of a deeision of Newlands, J., in finding a Registrar liable, in
the case of Canada Life Assurance Co. v. Registrar, Assiniboia
Land Registration Distriet (1912), 3 D.L.R. 810, 5 S.L.R. 208,
At pp. 810-11, he said :

““It was argued by Mr. Bucke that because by section 4 of the
said Seed Grain Aet, chapter 8 of 1908, seed grain was from the
date of application a lien on the land, that it was negligence
on the part of the plaintiffs not to have searched for seed grain
liens, but T am of the opinion that, as section 5 of that Aet pro
vides that upon receipt of the same the registrar shall enter a
memo thereof upon the certificate of title, and as the registrar
had received these seed grain liens prior to the date of the issue
of these abstracts, that the plaintiffs were justified in believing
that the registrar had performed the duty required of him by
that Aet, and that they could, therefore, rely upon the abstract
as shewing the state of the title on the date they received the
same. There was in my opinion no negligence on the part of
the plaintiffs in relying upon this abstract and not making a
special search for seed grain liens.”’

The principles referred to in Attorney-Gemeral v. Odell,
[1906]) 2 Ch. 47, 54 W.R. 566, 75 L.J. (Ch.) 425, and Gibbs v.
Messer, [1891] A.C. 248, 60 L.J. (P.C.) 20, cited by the defend-
ant, do not seem to me to apply here. These were cases of
forged instruments, 1 quite agree with the defendant’s con-
tention that the Registrar should not be liable for loss occasioned
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Sask. by registration of a forged instrument, I do not think the same
K.B. principles apply here. i
—_— Then it is econtended that Mr. Emerson, a member of the firm
= of solicitors who were acting for the plaintiff in putting through
Seexce axp this mortgage, had some knowledge that Olson owned this land
Ousox.  in a representative capacity, and that his knowledge would be ,
iy the knowledge of the plaintiff. 1 eannot make a finding as to
whether Mr. Emerson did or did not have such knowledge, as 1
have only before me the admission of facts and the pleadings
and the evidence taken at the first trial; the exhibits have not
been handed to me. In the view I take of the matter, I do not
deem it necessary to delay this judgment until I send for the
exhibits, 1 conclude from the evidence before me that if Mr,
Emerson had any such knowledge it was obtained in another
matter in the office some time previously, and not in connection i
with this matter at all, and that there was nothing to bring it
to his mind in eonneetion with this matter. I do not think that :
any knowledge Emerson may have had in this way can be
fastened on the plaintiff. See Worsley v. Earl of Scarborough
(1746), 3 Atk. 392, 26 E.R. 1025, Lord Hardwicke, L.C., says,
at p. 392:—
““It is settled that notice to an agent or counsel who was em-
ployed in the thing by another person or in another business 93
and at another time is no notice to his client who employs him
afterwards, and it would be very mischievous if it was so, for the
man of most practice and greatest eminence would be the most
dangerous to employ.”’ ]
1 am of the opinion that the plain iff has sustained loss or g
damage through an omission or mistake of the Registrar, jointly
with the fraud of Olson in representing himself to be the regis-
tered owner. There will be a reference to the local Registrar
to ascertain these damages, which will include the loss on the
mortgage as well as the legal costs of defending the action ]
brought by the Western Trust Co. against him. 1 think plain-
tiff was justified in defending that action,

Under see. 163 of the Land Titles Act, judgment will first be
| entered against Olson for the damages so found by the local
| Registrar and the costs to be taxed, including the costs of the
| trial before Brown, C.J. When plaintiff ean prove that such
|
|

Bigelow, J.
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Jjudgment is not and eannot be satisfied in whole or in part out
I of the goods or lands of Olson, and that the amount of such
Jjudgment in whole or any part thereof remains unsatisfied, plain-
tiff may apply to me or some other Judge of the King’s Bench
for judgment against the Registrar,

Judgment accordingly.




65 D.L.R.] Dominion Law Reports.

SIMPSON v. DAVIDSON,
Saskatchewan King's Bench, Bigelow, J. April 135, 1922,

HusBaxp AND WirE (§IIIA—144) —ALIENATION OF WIFE'S AVFECTIONS—
DAMAGES—NO PROOF OF ADULTERY—RIGHT OF ACTION,

A husband may recover damages for the alienation of his wife's
affections although there ig no proof of adultery, and notwithstand-
ing that the wife continues to live with her husband.

[ Bannister v. Thompson (1913), 15 D.L.R. 733, followed.]

Acmion for damages for alienation of the affections of the
plaintiff's wife.

W. M. Rose and E. A, Gee, for plaintiff,

N. R. Craig, for defendant.

Biaerow, J.:—This is a peculiar case, and one for which I am
afraid I ean find no exact precedent. The action is brought on
two grounds: (1) alleging that the defendant enticed and pro-
cured the plaintiff's wife to depart and remain absent from the
house and society of the plaintiff; (2) alleging that the de-
fendant alienated from the plaintiff the affections of his wife
and deprived him of her love, services and society, and of the
society of his children, thus destroying the peace and happiness
of his household.

There is no evidence on which I can find that the defendant
enticed the plaintiff’s wife away from the plaintiff’s home.
There is evidence on which I ean find that the wife transferred
her affections from the plaintiff to the defendant, and that the
defendant was largely responsible for this; and although the
plaintiff’s wife did not leave him and go to the defendant, it
soon after led to a separation agreement and the wreeking of the
plaintiff’s home. The question of law is, whether defendant is
liable for damages under these circumstances.

I would refer first to the facts. The plaintiff was married to
his wife, Janet Simpson, in June, 1911, They lived in the
United States until April, 1916, when they came to a farm about
i2 miles from Eastend, in this Provinee. Defendant is a
bachelor, and lived about half a mile away, and was the nearest
ncighbour of the plaintiff.  Plaintiff and his wife had two
children, and lived happily together until 1920, when plaintiff
began to be suspicious of defsndant’s attentions to his wife. The
plaintiff's wife gave evidence on behalf of the defendant and
stated that she and the plaintiff always had trouble because the
plaintiff wanted sexual intercourse too frequently, and she wants
me to believe that that was the reason she finally ceased to love
him and decided to leave him. 1 do not believe this. They had
lived together from June, 1911, until the fall of 1920, and it
seems to me, if this had been the real reason for the loss of the
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wife's love and affection, it .would have developed sooner and
not at a time when plaintiff discovered that his wife was very
intimate with the defendant. 1 believe the evidence of the plain-
tiff that they lived happily together until 1920, In August,
1920, the plaintiff began to be suspicious of the defendant’s
attentions to his wife. Plaintiff was frequently away from home
overnight in eonnection with his work; and, although there is
much contradietory evidence as to small matters arousing sus-
pieion, there is no doubt about the fact that defendant fre-
quently visited plaintiff’s wife at her home when plaintiff was
away, both in the day-time and in the evenings. I believe the
plaintiff’s story, for the most part, as to the small details that
aroused his suspicion. His wife denied almost everything that
the plaintiff referred to. I do not believe the evidence of the
wife. Some of the reasons which lead me to this conelusion are
as follows:

(1) She swore she never called the defendant ‘‘Tom’’; and
yet, when defendant was giving full details of an incident when
she met the defendant after dark by appointment with her horse
and buggy, the defendant stated in his evidence that she said
to him, “Get in, Tom.”” Also Mrs. Gordon tells about a time
when plaintiff’s wife was at her house for two or three hours,
and plaintiff’s wife continually talked about ‘‘Tom,”” meaning
the defendant. (2) The wife contradicts the defendant as well
as the plaintiff about a conversation between plaintiff and de-
fendant. Plaintiff had heard that defendant had said to one
Ellis and to one Phillips that he would like to have sexual
intercourse with the plaintiff’s wife. Plaintiff and his wife
went to see the defendant about this, when, according to the
evidence of both plaintiff and defendant, defendant admitted he
had said this. The wife denies this. (3) She denies in part
Mrs. Sam Gordon’s story. Mrs. Sam Gordon is a disinterested
witness, and there is no reason for not believing her story. Mrs,
Gordon relates several occasions when she knew that plaintiff
was away from home and she saw defendant go to the plaintiff s
house, twice in the evening and once in the morning, where he
stayed four hours. Besides that she would go driving with
defendant, and when plaintiff was away would go out into the
fields to meet defendant.

Where plaintiff's wife makes such a wholesale denial of every-
thing, it is impossible to believe her as against the plaintiff
wheve plaintiff is corroborated by independent evidence such as
Mrs. Gordon's.

In September, 1920, plaintiff thought his wife was treating
him coolly. He accused her of loving someone else, and told
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her of a dream he had that someone had eome between them and
stolen her affections, and that it was going to break up the home,
The wife said this was quite true, but when plaintiff asked who
it was, the wife said **You will never know.”’ It was then that
the wife said she was going to leave the plaintiff, but as she
had no money to go she said she would wait until after thresh-
ing. Soon after this the wife met the defendant by appoint-
ment after sundown near the south-west corner of defendant’s
place. The wife had her buggy and horse and defendant got
in. Plaintiff had been away from home, and eoming home and
not finding his wife there, went in search of her, and found his
wife with defendant in the buggy. They all went to the plain-
tiff’s house. Plaintiff was very indignant at finding them to-
gether and more so because defendant gave a false explanation
of the meeting. Then it was that the wife stated that the defen-
dant was the man who had come between her husband and her
and had stolen her affections and had broken up the home.
The plaintiff and his wife and family left Eastend early in
November, 1920, and went to California to visit the wife's
sister. Plaintiff thought that by getting her out of the country,
away from defendant, her love and affection for him might
return, but the damage had all been done. Plaintiff and his
wife did not live happily in California. Defendant was fre
quently referred to in their conversation, and the wife refused
to allow plaintiff his marital rights; with the result that a
separation agreement was entered into on December 9th of 1920,
The plaintiff and his wife had lived apart since that date,
although the wife did not go to the defendant.

I am convineed that, although there was no enticing away,
the actions of the defendant resulted in the total alienation of
the affection of the wife and the wrecking of the plaintiff’s home.
Is the plaintiff entitled to damages under these circumstances?

Mr. Craig contends that Marson v. Coulter (1910), 3 S.LLR.
485, is an authority directly in point for the defendant. That
was a deeision of Wetmore, C'.J, At p. 492 he said :—

““So far as I have been able to diseover under any authorities
brought under my notice, in order to maintain this action there
must be an enticing away. It is not sufficient that the party
charged should use wiles by which he has been able to seduce
the wife, and so alienate her affections, but it must be something
of a character akin to enticing away a servant from the employ
of a master, In the case of a servant the enticing must be of a
character per quod servitum amisit, and in the case of a wife
it must be of such a character per quod consortium amisit, 1t
must be an enticing away by which the plaintiff is deprived of
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the society of and cohabitation with his wife. Now, that did
not take place here. He took her for drives and he took her to
entertainments, and they were out together late in the evenings,
and he was found in a compromising position with her, and all
that, Still, the plaintiff was not deprived of her society or of
cohabitation with her. They resided together, except when, for
instance, he might be temporarily away or she might be tempor-
arily away. It is true she refused to allow him his marital
rights, but nothing can result from that unless the enticing
away was brought home, and anyway I think that was due to
the adulterous relations between her and the defendant.”’

But I do not consider that case an authority direetly in point,
as the principal point of that case was that the Supreme Court
of Saskatchewan had no jurisdietion to entertain an action for
eriminal conversation. The Chief Justice decided for the
plaintiff on the ground that defendant was liable because he
harboured the plaintiff’s wife. He found there was no enticing
away. Having found for the plaintiff on another ground, the
quotation above seems to me to a large exent to be obiter
dictum,

Defendant also relies on the judgment of Osler, J.A. in
Lellis v. Lambert (1897), 2¢ A.R. (Ont.) 653, where, at p. 664,
he says:—

“The loss of a wife's affections not brought about by some
act on the defendant’s part which necessarily caused or involved
the loss of her consortium, never gave a cause of action to the
husband. His wife might permit an admirer to pay her atten-
tions, frequent her society, visit her home, spend his money upon
her, and by such means alienate her affections from him, result-
ing even in her refusal to live with him, and, so far as she could
bring it about, in the breaking up of his home, and yet, there
being no adultery and no ‘procuring and enticing,’ or harboring
and secreting’ of the wife, no action lay at the suit of the hus-
band against the man.”’

But, as was pointed out by Middleton J. in Banuister v.
Thompson, (1913), 15 D.L.R. 733, 29 O.L.R. 562, this statement
is purely obiter, as the question under discussion in that case
was the right of a wife to maintain an action for the alienation
of the husband’s affections, adultery being charged.

In Bannister v. Thompson (supra), Middleton, J. decided that
notwithstanding the fact that a wife still remains in her
husband’s house, though occupying separate apartments, and
that adultery has not been proved, an action will lie in dam-
ages for the ‘‘enticing away and alienation of her affections.”’
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That case went to the Appellate Division of the Supreme
Court of Ontario, the Court consisting of Meredith, C.J.0.,
Maclaren, Magee and Hodgins, JJ.A., where the Court sus-
tained the decision of the trial Judge and held that an aetion
for enticing away and alienating the affections of plaintiff’s
wife is maintainable without proof of adultery, and notwith-
standing that the wife continues to live with her husband.

In vol, 21, ““Cye.,” p. 1617, it is laid down:—

““ Against one who entices away or alienates the affections of
the wife, the husband may maintain an action for damages.

It is not necessary to a recovery that the wife be ae-
tually debauched or seduced or that there be a physical sep-
aration of the spouses.”

The only English case cited as authority for that particular
proposition is Macfadzon v, Olivant (1805), 6 East, 378, 102
E.R. 1335. That case is not authority for such a proposition,
as there the defendant seduced the plaintiff’s wife. I have
not examined the American cases cited by the author of
“(Cye,”” as I am satisfied to follow the decision of the Appel-
late Division of the Supreme Court of Ontario, but if one
were interested in a further study of the subject, the Amer-
ican cases might be of some assistance.

Bannister v. Thompson was approved of in Van Dorn v.
Felger (1918), 42 D.L.R. 760, 14 Alta. L.R. 110, a decision
of the Appellate Division of the Supreme Court of Alberta.
Stuart, J., who delivered the judgment of the Court, said, at
p. 766 :—

““Short of adultery there may, however, be— (1) illegal
alienation of affection, (2) illegal enticing away, (3) illegal
harbouring.”’

If the remarks of Wetmore, (.J. quoted above in Marson v.
C'oulter, were the ratio decidendi of the case, I should hesitate
before deciding not to follow so eminent a jurist, I think the
facts of Bannister v. Thompson, (supra), are more like the
case at bar, and I follow that decision of the Appellate Divis-
ion of the Supreme Court of Ontario, approved as it is by the
Appellate Division of the Supreme Court of Alberta, and hold
that the husband has an action for alienation of the affec-
tions of his wife without proof of adultery and notwithstand-
ing that the wife still continues to live with her husband.
““There must be damnum cum injuria per quod consortium
amisit is as much the gist of the action as the other; for
though it should be laid that the plaintiff lost the comfort
and assistance of his wife, yet if the fact that is laid by which
he lost it be a lawful act, no action can be maintained. By
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injuria is meant a tortious act, it need no® be wilful and
malicious, for though it be aceidental, if it be tortious, an
action will lie.”” Willes, L.C.J. in Winsmore v. Greenbank
(1745), Wills 578, at p. 581, 125 E.R. 1330.

I think the plaintiff is entitled to recover, and I fix the
damages at $1,000, for which amount and eosts the plaintiff
will have judgment,

Judgment for plaintiff.

REX v. REGINA WINE AND SPIRIT, LTD,
REX v. PRAIRIE DRUG Co.

Saskatchewan Court of Appeal, Haultain, CJ.8., McKay and
Turgeon, JJ.A. January 16, 1922,
CONSTITUTIONAL LAW (§ IA—20)—INTOXICATING LIQUORS—REGULATION
OF EXPORT COMPANIES—PROVINCIAL LAW REQUIRING RETURN T0 RE
MADE TO PROVINCIAL AUTHORITIES—PENALTY FOR FAILURE TO
MAKE RETURN—SASK. TEMPERANCE Acr, R.S.8. 1920, cu. 194,
AND 1920 Sask., om. 70.

A liquor export company whether incorporated under a pro-
vincial or Dominion law may be compelled by a provincial law to
make a return, under penalty, of the liquo: s held in store for its
export business, and of liquors ordered by the company for future
delivery to it within the province. Sec. il (2) of the Saskatche-
wan Temperance Act, R.8.8. 1920, <1 194, added by 1920 Sask.,
ch. 70, sec. 8, is within the legisiative power of the provincial
legislature and sec. 59 (1) of that A<t has the effect of providing a
penalty for failure to make returns, »>a:( from the statutory pre-
sumption declared by sec. 11 (4) as enacted 1920 Sask., ch. 70,
whereby such failure shall constitute prima facie proof of un-
lawful keeping or offering for sale.

Cases referred to the Court of Appeal fiom the Court of
King’s Bench, Embury, J. (1921), 60 D.I. R, 461, 14 S.L.R.
320, 36 Can. Cr. Cas. 230, on the dismissal on each case of the
Crown’s appeal in that Court from a magistrate’s order dis-
missing the charge against the accused. The questions were
answered in favour of the Crown.

T. D. Brown, K.C., Directors of Prosecutions, for the Crown,
appellants.

J. F. Frame, K.C., for the defendants in both cases, re-
spondents.

CASE OF THE REGINA WINE AND SPIRIT, Limited.

HavuraiN, CJ.8.: — The respondent is a company incor
porated under the Saskatchewan Companies Act, and at all times
material to the present case was carrying on business in Sas
katchewan as a “‘liquor exporter’’ within the meaning of sec.
11 of the Saskatchewan Temperance Act and amendments there-
to.

Section 11, as amended [1920 Sask., e¢h 70, sec. 8] is in the
following terms:—
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““11. Nothing herein contained shall prevent any brewer,
distiller, ecompounder or other person duly licensed by the
Government of Canada for the manufacture or compounding
of liguors, from keeping or having in any building wherein such
manufacture or compounding is earried on, or used by such
brewer, distiller, compounder or other person, any liquors for
sale to any person in another provinee or in a foreign country
for use and consumption outside of Saskatchewan or from
selling therefrom to such person.”’

““(2) Every such brewer, distiller, compounder or other per-
son and every liquor exporter shall, forthwith upon the coming
into force of this Act, make a return shewing in separate detail :

““(a) an inventory of the kinds and quantities of all liquors
in his possession at the date of the eoming into foree of this
Act;

““(b) the exact place or places where such liquor is stored ; and

““(e) a statement of the kinds and quantities of all liquors
ordered by him for delivery but not received by him at the date
of the coming into force of this Aet, together with the date of
the order or orders and the name and address of each person
from whom any of the liquor has been ordered.

““The return shall be certified over the signature of such
person as correct and shall be forthwith sent to the commission
by registered mail.

‘“(3) Every such brewer, distiller, compounder or other per-
son and every liquor exporter shall also, on every Monday, make
to the commission a return shewing in separate detail all sales of
liquor made during the preceding week together with the name
and address of every purchaser, the method of shipment, the
place from which the same is shipped and such other informa-
tion in respect thereof as the commission may require. The
returns mentioned in this and the preceding sub-section shall be
in such form as the commission may from time to time require,
and forms for making such return shall be obtained from the
commission,

““(4) Evidence of the falsity of any return mentioned in the
preceding sub-sections, or of failure to make any such returns,
shall in any proceedings against any such brewer, distiller,
compounder or other person or against any liquor exporter be
prima facie proof that the person aceused has unlawfully kept
and unlawfully offered for sale or sold, bartered or exchanged
liquor.”’

Section 59 of the Aet in question is in the following terms:
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59, Any person violating any of the provisions of this Aet
for the violation of which no penalty is herein specifically
provided shall be guilty of an offence and liable to a penalty of
$200 and in default of immediate payment to imprisonment for
three months,”’

The Saskatchewan Temperance Act came into foree on the
15th December, 1920,

The respondent did not make the return above provided for
forthwith after the coming into force of the Act. Proceedings
were therefore taken before the Police Magistrate for the City
of Regina, and the respondent was charged before him for hav-
ing failed to send in the return required by the Statute. The
charge was dismissed by the magistrate, and an appeal was then
taken from such dismissal to the Court of King’s Bench. The
appeal was heard and dismissed by Mr. Justice Embury, who,
at the request of the appellant, reserved the following questions
for the opinion of this Court :

““1. Was I right in holding that failure to eomply with sub-
section 2 of section 11 of the Saskatchewan Temperance Act as
amended is not an offence under the provisions of the said
Act,

2. Was I right in holding that if failure to comply with the
said sub-section is an offence under the said Aect then that sub
section is ultra vires of the legislature?

**3. Was I right in dismissing the appeal 2"’

As to the first question:

If the enactments in question are within the powers of the
Legislature, I am of opinion that failure to comply with the
provisions of s.s. 2 of see. 11 is an offence within the terms of
see. 59. There is a positive duty imposed upon the persons
mentioned in the sub-section by the Legislature. Tt is admitted
that the provisions of the sub-section have been violated by the
failure of the respondent to make the preseribed return. No
penalty is specifically provided for such a violation of the Aect,
and consequently sec. 59 applies.

The case of Reg. v. Elborne (1892), 21 O.R. 504, 19 A.R.
(Ont.) 439, is a strong authority for this opinion. The Ontario
Statute, R.S.0. 1887, e. 194, s. 52, provided that it should be
the duty of every chemist or druggist to record in a book every
sale or other disposal of liquor by him, ete., ete., “and in default
of such sale or disposal being so placed on record’’ that every
such sale should prima facie be held to be in contravention of
the provision of section 49 of the Aet. A specific penalty was
imposed by the Act for contravention of see. 49. See. 85 of the
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Act was very similar in terms to sec. 59 of the Aet now under
consideration. Elborne was convieted by a police magistrate
““for that he being a druggist unlawfully did sell liguor without
recording the same as required by the Liguor License Aet.”’
The Divisional Court (C.P.) quashed the eonvietion on the
ground that non-entry in the book as required by the Aet did
not constitute an absolute contravention of the Act, but merely
threw on the defendant the onus of rebutting the statutery
presumption. On appeal, the Court of Appeal reversed this
decision, holding that the convietion might properly bhe upheld
under see. 85 for the offence of not recording sales in a book,
that being an offence for which no penalty was specifically
provided for in the Aet.

The next question to be considered is, whether the provisions
of sub-see. (2) of see. 11 are within the power of the Provineial
Legislature, It was argued on behalf of the respondent that
to impose such duties on liquor exporters, who are presumably
only engaged in international or inter-provinecial trade, under
penalty for non-performance, is an invasion of the exclusive
jurisdietion of Parliament in respect of the regulation of trade
and eommerce.

This eontention, in my opinion, is completely met by the
decisions in Ait'y-Gen'l for Ontario v. Att'y-Gen’l for the
Dominion, [1896] A.C. 348, 65 L.J. (P s Att'y-Gen'l for
Manitoba v. Manitoba License Holders' Association, [1902]
A.C.73, 71 L. (P.C.) 28; and Canadian Pacific Wine Co, Litd.
v. Tuley, 60 D.L.R. 520, 36 Can. Cr. Cas. 130, [1921] 2 A.C.
17,

In the last mentioned ease it was held within the power of the
Legislature of British Columbia to enaet The British Columbia
Prohibition Aet (Statutes of 1916, e. 49, and amendments).
After a summing up of the main provisions of the Statute,
among them sec. 19, which is very similar in terms to the one
now under consideration, the Privy Council decided as above
stated, with no further eomment exeept:

““That in their opinion the case is governed by the prineciples
enumerated when their deeision was given in favour of the
Provinee of Manitoba on the interpretation of sees. 91 and 92
of the BN.A. Aet, 1867, in Att’y-Gen’l for Manitoba v. Mani-
toba License Holders’ Association, supra.””

The case of Att'y-Gen’l for Australia v. The Colonial Sugar
Refining Co. Ltd., and others, [1914] A.C. 237, 83 L.J. (P.C))
154, which was cited to us by counsel for the respondent, does
not confliect with the foregoing. In that case the Common-
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wealth Parliament had passed the Royal Commissions Aet which
gave to Royal Commissions issued under letters patent power
to make an enquiry, and for that purpose to summon persons to
give evidence and to produce documents, and also imposed
penalties for a failure to obey a summons, It was held that

““The power to impose new duties upon the subjects of or on
the people residing in any individual State was, before the
federation, vested in the Legislature of that State, and the Aets
in t