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CHAPTER I.

Legislation.

There is by common law no property in an invention.
An inventor can only acquire the right to the exclusive
uia of hia invention by virtue of a special grant.

From early times the Sovereigns of England claimed Royri Pr^
and exercised the right of granting monopolies on certain rogative.
trades, or producing articles within the realm, or importing
them from other countries.

The abuse of the power of granting monopolies led 8t>tut< U
in the reign of James I. to the passing of the Statute of Monopolies
Monopolies (21 Jao. 1 C. 3). Section 1 of this statute

*

declared all monopolies and all grants, licenses, charters
and letters patent made or granted to any person for the
sole buying, selling, making, working or using of anything
within the realm should be utterly void and of none
effect, and in nowise to be put in use or execution.

Section 6, however, read as follows:

"Provided also, and be it declared and enacted. That any
Declaration before mentioned shall not extend to any
Letters Patent and Grants of Privilege for the Term of four-
teen Years or under, hereafter to bi made of the sole Working
or Making of any Manner of new Manufactures within this
Realm to the true and first Inventor and Inventors of such
Manufactures, which others at t:;^ Time of Making such Let-
ters Patent and Grants shall not use, so as also they be not
contrary to the Law, nor mischievous to the State, by
raising Prices of Commodities at home, or Hurt of Trade,
or generally inconvenient;"

This Act is said to have been merely declaratory of
the common law. It defines the limits within which
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letters patent may be glinted. It doea not change the

basis of grant. This was left and still remains in England

in the exercise of the royal prerogative.

All questions as to the prerogative right of the Crown

to grant patents in Canada are merely of academic

interest. From the time of the jarliest local statutes

dealing with patents the basis of the grant has been

statutory and has not been the royal prerogative. The
Statute of Monopolies has therefore bad no application

(Adams v. Bell [1850] 1 L.C.R. 136; Vanorman v. Leonard

[1846] 2 U.C. Q.B. 72).

As has been pointed out, the different foundations

for grants of patents in England and Canada have pro-

duced widely different results (Electric Fireproofing Co.

of Canada v. Electric Firepvoofing Co. 11910] 43 8.C.R.

182, per Idington J., p. 186).

The earliest statute in Canada is 4 Geo. IV. (1823),

c. 25, of Lower Canada. The object set forth in the

preamble is the encouragement of Genius and of Arts in

the Provirce.

This Act was apparently modeled after the United

States Act of 1793 and provided for ,he grant to an

inventor being an inhabitant of the province and a

British subject of the "exclusive right and liberty of

making, constructing, using and vending to others to be

used" the "art, machine, manufacture or composition

of matter" which he had invented. The Act required the

filing of oath, specification, drawing and model, made
provision for infringerint and impeachment proceedings

and for fees to be paiu on application for patent.

A similar Act (7 Geo. IV., c. 5 U.C.) was passed in

Upper Canada in 1826.

Slight amendments were made in the Act of Lower

Canada by 9 Geo. IV., c. 47 L.C. (1829); 1 Wm. IV.,

c. 24 L.C. (1831) and 6 Wm. IV., c. 34 L.C. (1836).

After the Union a consolidating Act (1849), 12 Vic, c. 24,

was passed containing new provisions with respect to dis-

claimer, reissue, and the marking of patented articles.

Slight modifications of this Act appear in 14 and 15

Vic, c 79 (1851) Can.; 16 Vic, c 11 (1852) Can.; 20 Vic,

c. 33 (1857) Can.; C.8.C., U.C. c 21 (1859) Can., and

C.8.C., c. 34 (1859) Can. and 29 Vic, c 19 (1866) Can.

M



LWIILATION.

The Patent Act. in force in Nova Scotia. New Bruns-
wiclc and Prince Edward I.land were of .imilar form to

c'-nsri^sTs'use^iT n'T''-
''" "'''•«• "«"'

By the British North America Act "Patents of inven-
tion and ducovery • was one of the subjects assigned tothe exclusive legislative authority of the PaHiament ofCanada. (See Sec. 91, '1.)

Following Confederation in the year 1869 a new and First Act
extensive Patent Act was passed (32-33 Vic c 11) •"•'«;<">-

Can'Jfn'
7*" •"!' .•"""" *'"' K™'"«'work of all subsequent 'imI""°"'

8..^!. A . ffM°"'^r' '"«*'y
"

"opy <>' *•>« united
States Act of 1830. The immediate original of our patentlaw IB therefore American rather than English

i»iJ '/xT '»P*f«'*. the Provincial Acts in New Bruns-

Canadt h.^"' f-""'":
" '^*" " '" ^pper and Lower

t.,H?„
co-t'nued existing patents in force for theterritory covered by their original grant.

Section 6 of the Act of 1869 provided:

"Any person having been a resident of Canada for at
least one year next hcf.-.e Ijia upplication, and having invented
or discovered any new and useful art, machine, manu-
facture or composition of matter, or any new and useful
improvement on any art, machine, manufacture or com-
position of matter not known or used by others before his
invention or discovery thereof or not being at the time
of his application for a patent in public use or on sale
in any of the Provinces of the Dominion, with the con-
sent or allowance of the inventor, or discoverer thereof mayon a petition to that effect presented to the Commissioner

etc."

It will be noted that the Act required residence inCanada but not British nationality
re«aence in

ISra^i'sS vt,r26'°"'"'*' '' " '^'°'"' «"""' ^et in Actofl872.

In this Act the principal section, now 7, annearerf in

'^ir!!°t*°™ - f"""" «• The requLZt as oresidence was removed, and public use permitted to con-
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tinue for one year prior to application. The words "or

discoverer" were omitted after the word "inventor."

Section 6 read:

"Any person having invented any new and useful

art, machine, manufacture, or composition of matter, or

any new and useful improvement in any art, machine,

manufacture or composition of matter not known or

used by others before his invention thereof, and not

being in public use or on sale for more than one year

previous to his application, in Canada with the consent

or allowance of the inventor thereof, may, on a petition

to that effect presented toi the Commissioner, and on

compliance with the other requirements of this Act, obtain

a patent granting to such person an exclusive property

therein."

Amendments to the Act of 1872 were made by 36

Vic, c. 44 (1873); 37 Vic, c. 44 (1874); 38 Vic, c. 14 (1875);

45 Vic, c 22 (1882); 46 Vic, c 19 (1883); 47 Vic, c. 38

(1884); 49 Vic, c. 25 (1886).

The Patent Act appeared in the revised statutes of

1886 as chapter 61. In the revision the comma in

front of the words "in Canada" in section 6 was omitted.

Slight ameiidments relative to the office of the Deputy

Commissioner of Patents and to procedure were made by

51 Vic, c. 18 (1886) and 53 Vic, c 14 (1890).

Other amendments of a minor character were ma e to

the Patent Act by 54 and 55 Vic, c. 26 (1891); 54 and 55

Vic, c. 33 (1891); 55 and 56 Vic, c 24 (1892) and 56

Vic, c. 34 (1893).

The Compulsory License System as a substitute for

working with respect to certain inventions was introduced

by 3 Ed. VII., c. 46 (1903).

The Patent Act as it appears to-day is chapter 69

of the Revised Statutes of Canada, 1906.

The Combines Investigation Ac», 9-10 Edward VII.

(1910), chap. 9, sec. 22, provides that a patent may
be revoked if the owner so uses the samt as "unduly to

limit the facilities for transporting, producing, manu-



LEOISLATION, .

'^i'
'1,"°'''

'"'''"'"''''f'.
storing <"• dealing in any articlewl ch may ten .ubject of trade or commerce, or so as to

re, ran or lujL -e trade or commerce in relation to anysui> . t,d^ Of unduly to prevent, limit or lessen the
manufacture or production of any article or unreasonably
to enhance the price thereof, or unduly to prevent or
lessen competition in the production, manufacture, pur-
chase, barter, sale, transportation, storage or supply ofany art'cle.

rj- j "
The Bills of Exchange Act, R.S.C. 1906, c. 119, Bill, of Ex-

provides that every bill or note the consideration for >=l"«"geAot.
which consists m whole or in part of the purchase money
tL^\ "'}

!!V,.*
P**''"* "«*>* »''»» bear across theface the words "Given for a patent right" and provides

penalties for non-compliance with this requirement



CHAPTER II.

Subject Matteh.

The basis of most of the Canadian Patent Law is

Section 7 of the Patent Act (R.S.C. 1906, c. 69). This

section reads as follows:

"7. Any person who has invented any new and useful

art, machine, manufacture or composition of matter, or

any new and useful improVement in any art, machine,

manufacture or composition of matter, which was not

known or used by any other person before his invention

thereof, and which has not been in public use or sale with

the consent or allowance of the inventor thereof, for more

than one year previously to his application therefor in

Canada, may, on a petition to that effect, presented to

the Commissioner, and on compliance with the other

requirements of this Act, obtain a patent granting to such

person an exclusive property in such invention.

"2. No patent shall issue for an invention which has

an illicit object in view, or for any more scientific principle

or abstract theorem."

In order to obtain a patent the applicant must bring

himself within the terms of this section.

1 He must have invented something.

2 That which he has invented must be an art, machine,

manufacture or composition of matter" or an "improve-

ment in any art, machine, manufacture or composition

of matter." j , ^,

3. It must be new—not known or used by any other

person before his invention thereof.

4. It must be useful.

5 It must not have been in public use or on sale with

the consent or allowance of the inventor for more thaa
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one year previously to bis application for patent in
Canada.

Each of these requirements will be treated separately.
We shall first consider what must have been done in

order that the applicant can be held to have invented
something, that is, what is meant by the word "invented"
as used in the section.

Section 7 was undoubtedly copied from the United History of
States Act of 1836 (5 Statutes at Large 119). Section 6 "M'ion'-

of this Act read in part as follows:

"And be it further enacted, that any person or
persons having discovered or invented any new and useful
art, machine, or manufacture or composition of matter,
or any new and useful improvement on any art, machine^
manufacture or composition of matter not known or
used by others before his or their discovery or invention
thereof, and aot at the time of his application for
a patent, in public use or on sale, with his consent
or allowance, as the inventor or discoverer, and shall
desire to obtain an exclusive property therein may make
application in writing to the Commissioner of Patents,
expressing such desire, and the Commissioner on due
proceedings had, may grant a patent therefor."

In the Canadian Act of 1869 the words "invented
or discovered were used as in the United States enact-
ment. In the Act of 1872, however, the word "discovered"
was dropped. This change in wording probably made no
change in the effect of the statute. The word "discov-
ered still remains in the United States Statutes, but
It has been read as synonymous with "invented " (In

U891)Tf ^72!^^"''^ ^***'" ^^^ *' ^^""^^ " ^'"''

Invention has been described as the contriving or con- n-n,,.™
structing of that which had not existed :.efore, or as the o'nS^.nSin.
finding out, contriving, devising or creating something
new and useful, which did not exist before, by the opera-
tion of the intellect. In truth, however, no general defini-
tion has been given that affords any practical help in



''.''.

Invention
and discov-
ery.

Application
ofnew prin-

ciple<«.

BOBJIOT MATTIB.

determining whether a given thing has involved invention

or not. There must have been an exercise of the inventive

faculty, but whether 'his has been present or not cannot

be determined by applying the test of any general defini-

tion. (McClain v. Ortmayer, 141 U.S. 419 at p. 426.)

The only help that can be obtained is from a consideration

of the particular oases where the courts have held that

invention has been present or absent.

Every discovery is not necessarily an invention as the

word is understood in patent law. A discovery may

add to human knowledge and be of great benefit to man-

kind but fall short of being an invention. To constitute

an invention it is not enough' to disclose something which

has before b<>jn unseen, or seen but dimly. There must

not only be an addition to knowledge but there must be

produced as the result of ingenuity a new and useful

thing or result or a new method of producing an old

thing or result. As expressed by the Canadian statute

there must be a new "art, machine, lanufactuie or com-

position of matter" or a new improvement in an art,

machine, manufacture or composition oi matter. (Lane-

Fox V. Kensington and Knightsbridge Klectric Lighting

Co. [1892] 9 R.P.C. 413; Reynolds v. Smith (Herbert) &

Co., Ltd. (1902) 20 R.P.C. 123, 410; Britain v. Hirsch

[1888] 5 R.P.C. 226 at p. 232; Harwood v. Great Northern

Railway Co. [1865] 11 H.L.C. 654; Horton v. Mabon

[1862] 12 C.B.N.S. 437; Saxby v. Gloucester Waggon Co.

(1880) L.R. 7, Q.B.D. 305; Welsbach Incandescent Gas

Light Co., Ltd. V. Daylight Incandescent Mantle Co.

[1899] 17 R.P.C. 141, 148; Case v. Cressey [1900] 17

R.P.C. 255; Acetylene Illuminating Co., Ltd. v. United

Alkali Co., Ltd. [190.11 20 R.P.C. 161, 173, 22 R.P.C.

145, 156.)

This distinction is especially important where the

discovery is of some principle capable of practical appli-

cation. The abstract principle is itself nnt an invention,

but where the principle is applied in a practical way, as

where a mechanical principle is used in a machine? then

we have an invention, and an invention whicli is regarded

with great favor by the Courts. (Otto v. Linford [1881]

46 L.T.N.S. 35; The Househill Co. v. Neilson [1843]

1 W.P.C. 679, 685; The Telephone Cases 126 U.S. 1;
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McClurg V. Kingsland, 1 Howard 202; Burr v. Duryee 68
U.S. 531; Voightman v. Perkinson 138 Fed. 56; Crossley
V. Potter [1853] Macr. P.C. 240; Cassel Gold Extracting
Co. V. Cyanide Gold Recovery Syndicate [1895] 12 R.P.C.
232, 250.)

In Househill Co. v. Neilson (1843) 1 W.P.C. 679, 685
the patent in question was for the so called " hot blast

"

invention. The inventor had discovered the principle
that heated iiir supplied to a fire produced a more perfect
combustion. He applied the principle practically by
heating the blast of a furnace in a separate vessel before
injecting into the furnace. Lord Justice Clerk Hope
in addressing the jury said:

"The main merit, the most important part of the
invention, may consist in the conception of the original
Idea, in the discovery of the principle in science, or of
the law of nature, stated in the patent—and little or no
pains may have been taken in working out the best
manner and mode of the application of the principle to
the purpose set forth in the patent. But still if the
principle is stated to be applicable to any special pur-
pose so .IS to produce any result previously unknown
in the way, and for the objects described, the patent is
good. It is no longer an abstract principle. It comes tobe a principle i-irne.i to account to a practical objectand applied to a special result. It becomes, then, not an
abstract principle, which means a principle considered apartfrom any special purpose or practical operation, but the
discovery and statement of a principle for a special purpose
that 18 a practical irvention, a mode of carrying a principle
into effect." = •- t-

The matter is thus put in an American case (Tele-phone Case 126 U.S. 1 at p. 533):
"In doing this (applying the undulatory theory ofsound to practice) both discovery and invention in the

popular sense of these terms, were involved, discovery infinding the art, and invention in devising the means formaking It useful. For such discoveries, and such inven-
tions the law has given the discoverer and inventor thengnt to a patent as discoverer for the useful art, processmethod of doing a thing he has found, and as invented
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for the means he has devised, to make his discovery one

of actual value." „ • l . n
(For other cases see Reynolds v. Herbert Smith & Co.,

Ltd (1902) 20 R.P.C. 123, 410; Jandus Arc Lamp and

Electric Co., Ltd. v. Arc Lamp Co. [1905] 22 R.P.C.

277- Britain v. Hirsch [1888] 5 R.P.C. 226; Harwood v.

Great Northern Railway Co, [1865] 11 H.L.C. 654;

Horton v. Mabon (1862) 12 C.B.N.S. 437; Saxby v.

Gloucester Waggon Co. [1880) L.R., 7 Q.B.D. 305; Wela-

bach Incandescent Gas Light Mantle Co. v. Daylight

Incandescent Mantle Co., Ltd. (1899) 17 R.P.C. 141;

Case V. Cressey [1900] 17 R.P.C. 255, 261; Acetylene

Illuminating Co., Ltd. v. United Alkali Co., Ltd. 11903]

20 R.P.C. 161, 173, 22 R.P.C. 156; Wall v. Leek 68

Fed. 552.)

The mere application of an old contrivance to an

analogous use without novelty in mode of application is

not invention (Losh v. Hague [18381 1 W.P.C. 200; Kay v.

Marshal [1841] 2 W.P.C. 71, 8 CI. and Fin. 245), and

this may be so even if the commercial success is met with

(Thermos, Ltd. v. Isola, Ltd. [1910] 27 R.P.C. 388).

An old principle applied in a new way, however, or

by new means may involve invention. (Proctor v.

Bennis [1887] 36 Ch.D. 740, C.A.; Gadd v. The Mayor,

etc., of Manchester [1892] 9 R.P.C. 516; Brooks v. Lamp-

lugh [1898] 15 R.P.C. 33; Cassel Gold Extracting Co. v.

The Cyanide Gold Recovery Syndicate [1895] 12 R.P.C.

232; Bush v. Fox [1856] Macr. P.C. 152, 166, 178; Har-

wood V. G.N.R, [1865] 11 H.L.C. 654, 35 L.T.Q.B 27;

Siddell V. Vickers, Sons & Co. [1888] 5 R.P.C. 416, C.A.;

Curtis V. Piatt [1863] 3 Ch.D. 135; Lister v Leather

[1858] 8 E. & B. 1004; Saxby v. Clunes [1874] *i

L T Ex 228; Dudgeon Thomson [1873] 3 App. Cas.

34; Nordenfelt v. Gardner [1884] 1 R.P.C. 61, C.A.;

Hocking V. Hocking [1888] 6 R.P.C. 69, H.L.; Ostbti

Lamp Works v. Z-Electric Lamp Co. [1912] 29 R.P.C.

421 )

Lord Justice Lindley in Gadd v. The Mayor, etc., of

Manchester (1892) 9 R.P.C. 516, at p. 524, thus states the law:

"
1. A patent for the mere new use of a known contrivance,

without auy additional ingenuity in overcoming fresh
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difficulties, ia bad, and cannot be supported. li the new
use involves no ingenuity, but is in manner and purpose
analogous to tlie old use, although not quite the same,
there is no invention: no manner of new manufacture
withm the meaning of the statute of James. 2. On the
other hand, a patent for a new use of a known contrivance
is good, and can be supported if the new use involves
practical difficulties which the patentee has been the
first to see and overcome by some ingenuity of his own.
An improved thing produced by a new and ingenious
application of a known contrivance to an old thing, is
a manner of new manufacture within the meaning of the
statute."

For other cases see Lane-Fox v. Kensington & Knights-
bridge Electric Lighting Co. (1892) 9 R.P.C. 416; Losh
v. Hague (1838) 1 W.P.C. 200; Kay v. Marshall (1841)
8 CI. & Fin. 245; Ralston v. Smith (1865) 11 H.L. Cas.
223; Wills v. Dawson (1863) 1 New Rep. 234 ; Main v
Ashley & Co. (1911) 28 R.P.C. 492; Thermos Ltd. v
Isola Ltd. (1910) 27 R.P.C. 388; Crane v. Price (1842)
1 W.P.C. 393; Stepney Spare Motor Wheel Co., Ltd. v
Hall (1911) 28 R.P.C. 381; British Liquid Air Co. Ltd
V. British Oxygen Co., Ltd. (1909) 26 R.P.C. 509, HL.;
Blackett v. Dickson & Mann. Ltd. (1909) 26 R.P.C. 120;
Marconi v. British Radio Telegraph Co., Ltd. (1911)
28 R.P.C. 181.

The leading American case of Potts v. Creager 155 American
U.S. 597, deals with the transfer of a device from one "'"«•
branch of industry to another as follows:

"But where the alleged novelty consists in transferring
a device from one branch of industry to another, the
answer depends upon a variety of considerations. In
such cases we are bound to enquire into the remoteness
of relationship of the two industries; what alterations
were necessary to adapt the device to its new use, and
what the value of such adaptation has been to the new
industry. If the new use be analogous to the former
one the court will undoubtedly be disposed to construe
the patent more strictly and to require clearer proof of
the exercise of the inventive faculty in adapting it to the
new use particularly if the device he one of minor import-
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ance in its new field of usefulness. On the other hand, if the
transfer be to a branch of industry but remotely allied to
the other, and the effect of such transfer has been to super-
sede other methods of doing the same work, the court will
look with a less critical eye upon the means employed in
making the transfer. Doubtless the patentee is entitled
to every use of which his inventio i is susceptible, whether
such use be known or unknown to him, but the person
who has taken his device and by improvements thereon
has adapted it to a different industry, may also draw to
himself the quality of inventor." (See also Pennsylvania
V. Locomotive 110 U.S. 480; Ansonia v. Electrical 144
U.S. 11; Fisher v. American 71 Fed. 523; Loom Co. v.
Higgins 105 U.S. 580; Topl\ff v. Topliff 145 U.S. 156;
National v. Interchangeable 106 Fed. 693.)

In Bicknell v. Peterson (1897) 24 O.A.R. 427, it was
held that the application to a new purpose of an old
mechanical device out of the track of its former use
and not in nature naturally likely to suggest itself to one
skilled in the art was patentable. The case related to the
application of rolling contact to an oil pump. Rolling
contact was old but its use in a pump for the purpose of
avoiding friction was held to be new.

This case was followed in V dward v. Oke (1906)
7 O.W.R. 881. In the judgment it was stated, "No
doubt the swivel is an old mechanical device, but the
application to a new purpose of an old mechanical device
is patentable when the new application lies so much out
of the track of its former use as not naturally to suggest
itself to a person turning his mind to the subject, but
requires thought and study." Abell v. McPherson (1870)
17 Grant 23, (1871) 18 Grant 437) is to the same effect.
In this case it was held that if the patentee's invention
had never before been applied to the same class of ma-
chines, but had been applied to other machines he can
claim invention. (For Canadian authorities see also
Meldrum v. Wilson et al. [1901] 7 Ex. C.R. 198; Holland
v. Fournier [1912] 4 D.L.R. 766.)

An important class of inventions is that known as
combinations. Frequently the word combination is used,
especially in the specification of a patent to describe any
invention made up of parts more or less complex. Tech-
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charactenstiw different from the sum of th. f„^' • 1
-e»ultt and characteristics of its elements Buokli 'r

."'

R.p'cn'l^t;" !T H^-'-'-j
-^usse«"1,V'25

Crane v. Price 18421 1 WPP 'im Ann »»
*'"'

Clayton (1872) L.R. 7 'ch Xpp 570 ) '
""= ^'"""^ "

Fussell [19081 25 R P r «, wm,°'
^""^"""y Co. v.

7 RPP «. n?
«f.l.. 651; Williams v. Nye ri8901

I ?„:? ?"; ^oo'l V. Raphael [1896] 13 RPP 7?nAnti-Vibration Incandescent I i„hn^„ r-
a..f.(,. 730;

[1905] 22 R.P.C. 441;'Sard'f'r/o„^r894l„^rPC^
fmifTnpVm l'':Vi'<^^^'^ * Telepion'l'co:

Mfg.'co' v^Bfaulii' 19?oTt7 S^^'207 cT"l f'"'national Harvester L if L^rL^ ' .^"^i^.^^^A. nter-

IT,, ,' '"'' Cramophone and Tvoewriter P„ i.j
Ulli. an [1906] 23 R.P.C. 752 C A

^'^^^"*'" ^°- ^'"i- ^•

the'"Lmbln:tiormav'"itLi°"'''^"''/^'"' ""^ ""^ »"• b"t Al. the „.
(Lister V. Sw [T8t7] Tl ITT^- Z.r:^f"'-

™"'""'
w«th [1857] 7 E. * B. 7^25; Crane f.' ^Z'mlfl^^l:

C.J dissenting, to be a patentable inveniion " '
*'

"wl '"''S^ent Ritchie, J., said:
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And Henry, J.:

"The result in this case is produced by the combined
and simultaneous action of the draft upwards created

by the fan, and the continuous operation of the brush or

brushes worked by the machinery as described in the speci-

fication. It was the simultaneous action which produced
the result. ... By the co-operation of the constitu-

ents, a new machine of a distinct character and function

was formed, and a beneficial result produced by the

co-operating action of the constituents, and not the mere
adding together of the separate contributions."

For other Canadian authorities on combinations see

Toronto Telephone Mfg. Co. v. Bell Telephone Co. of

Canada (1885) 2 Ex. C.R. 495; Robert Mitchell v. The
Handcock Inspirator Co. (1888) 2 Ex. C.R. 539; Griffin v.

Tororti, Railway (1902) 7 Ex. C.R. 411; Mattice v.

Biarl >a Machine Works (1907) 17 M.L.R. 105; Dansereau
V. Bellmare (1889) 16 S.C.R. 180; Barnet McQueen v.

Canadian Stewart (1910) 13 Ex. C.R. 186.

If any of the elements of a combination are new, they

may themselves be claimed as subordinate integers.

(Barnet McQueen v. Canadian Stewart [1910) 13 Ex. C.R.

186.)

A new combination may be formed by the omission of

an element from, or by the addition of an element to the

elements of an old combination, provided there is a new
result produced by a different interaction of the elements.

(Pneumatic Tyre Co. v. Tubeless Tyre Co. et al. [1898]

15 R.P.C. 74; Wallington v. Dale [1852] 7 Exch. 888;

Russell V. Cowley U83bJ 1 W.P.C. 459; Morris v. Bransom
[1776] 1 W.P.C. 51; Vickers v. Siddell [1890] L.R. 15,

App. Cas. 496.) The substitution of a new element in an
old combination, if the element substituted is not obviously

and demonstrably an equivalent of the one for which it

was substituted may involve invention. (Unwin ''.

Heath [1855] 5 H.L. Cases, 508, 522, 1 W.P.C S'l; Badisc'

Analin und Soda Fabrik v. Levinstein [1885] 2 R.P.C. ,^.)

For American cases on combination see San Fran-

cisco V. Keating 68 Fed. 357, 15 CCA. 476; Von Schmidt

V. Bowers 80 Fed. 140, 25 CCA. 323; American v.

Helmstetter 142 Fed. 978, 74 CCA. 240; National v.

Aiken 163 Fed. 254; Hoffman v. Young 2 Fed. 74; Na-
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tionsl V. American 83 Fed. 369; Oreen v. American
78 Fed. 119, 24 CCA. 41; Gill v. WelU 89 U.S. 1-

Electric v. Hall 114 U.S. 87; Prouty v. RuKglea 41 Us'
336; McCormick v. Talecott, 61 U.S. 402; Vance v
Campbell 16,837 Fed. Ca».; Dunbar v. Myer. 94 U.S.

It is necessary to distinguish combinations irom mere Combin-
aRgregations. Aggregation is not invention either in pro- »''°™ <*'•

cesses, machines, or manufactures. (Hailes v. Van Wormer }'"«>"•''•<•

I1873I 20 Wall 353.) The elements which are collocated Xi"""
in an

.
aggregation may themselves, if new, amount to

separate inventions, but assembling these elements, unless
there is interaction, can produce no new result, and there
can therefore be no invention. For example, in Rpcken-
dorfer v. Faber (1875) 92 U.S. 347, a rubber eraser was
placed on the end of a pencil and a patent claimed for
the alleged combination. The Supreme Court of the
United States held that the pencil and eraser each con-
tinued to perform its own duty and nothing else. No
effect was produced; no result followed from the use of
the two and consequently the union was an aggregation
and not invention. (See also Williams v. Nye [1890]
7 R.P.C 62; Thompson v. James [1863J 32 Beav. 570-
Rushton v. Crawley [1870] L.R. 10, Eq. 522.)

The test of a combination is the presence of a result
different from the individual results of its elements. Buck-
ley, L.J., in The British United Shoe Machinery Co v
Fussell (1908) 25 R.P.C. at p. 657, thus states the rule':
For this purpose a combination, I think, means not

every collocation of parts, but a collocation of inter-
communicating parts so as to arrive at a desired result,
and to this, I think, must be added that the result must
be what, for the moment, 1 will call a simple and not a
complex result. . . . It is not every combination of parts
which IS for this purpose a combination."

For other English authorities see Crane v. Price
(1842) 1 Web. P.C. 377; Cannington v. Nuttall (1871)
L.R., 5, H.L. 205; Huddart v. Grimshaw (1803) 1 Web
P.C. 86; Bovill v. Keyworth (1857) 7 E. & B 725-
Minter v. Wells (1834) 1 Cr. M. & R. 505; Anti-Vibration
Incandescent Lighting Co. v. Crossley (1905) 22 R.P.C. 445-
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British United Shoe Machinery Co., Ltd. v FuMell

(A. A Sons) (1908) 25 R.P.C. 267; William* v. Nye (1890)

7 R.P.C. 62; Newton v. Grand Junction R. Co. (1846)

8 Exch. 331, 334; Boulton v. Bull (1795) 2 H. Bl. 463;

Lister v. Leather (1895) 8 E. A B. 1004; Morton v.

Middleton (1883) 1 Macph. fCt. of Sess.) 718; Marconi

V. British Radio Telegraph 4 Telephone Co. (1911) 28

R.P.C. 181; British Westinghouse v. Braulik (1910)

27 R.P.C. 209.

The same dintinction was drawn in Hunter v. Carrick

(1884) 11 8.C.R. 300, where it was held that a mere

aggregation of parts not in themselves patentable and

producing no new result due to the combination itself,

was not invention, and consequently it could not form

the subject of a patent.

For Canadian cases see North v. Williams (1870)

17 Grant 179; Walmsley v. Eastern Hat & Cap Mfg. Co.

(1909) 43 N.S.R. 432; Smith v. Goldie (1883) 9 9.C.R. 46;

Dompierre v. Barile (1889) 18 R.L. 597, Q.B.; Wisner v.

Coulthard (1893) 22 8.C.R. 178 ; Copeland-Chatterson v.

Lyman Bros. (1907) 9 O.W.R. 908, 912; Yates v. Great

Western (1877) 2 O.A.R. 226 ;
Woodward v. Oke (1906)

17 O.W.R. 881; Toronto Telephone Mfg. Co. v. Bell

Telephone Co. of Canada (1885) 2 Ex. C.R. 495; Robert

Mitchell V. The Handcock Inspirator Co. (1886) 2 Ex.

C.R. 539; Griffin v. Toronto Railway (1902) 7 Ex. C.R.

411; Mattice v. Brandon Machine Works Co., 17 M.L.R.

105; Emery v. Hodge (1861) 11 U.C.C.P. 196; Summers

V. Abell (1869) 15 Grant 532.

For United States Authorities see Gill v. Wells 89

U.8. 1; Electric v. Hall 114 U.S. 87; Prouty v. Ruggles

16 Pett. 336; McCormick v. Talecott 61 U.S. 402; Vance

V. Campbell 1 Black 427; Dunbar v. Myers 94 U.S. 187;

San Francisco v. Keating 68 Fed. 351; Hailes v. Van

Wormer 20 Wall 353- Reckendorfer v. Faber 192 U.S.

347; American v. Hc^stetter 142 Fed. 978; National

v. Aiken 163 Fed. 254, CCA.
It is not invention to produce something which any

skillful mechanic, electrician, chemist or other expert

would produce whenever required. In Atlantic Works v.

Brady (1882) 107 U.S. 199, Mr. Justice Bradley gave a
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•Utement Of the law which hu been referred to in many
eaaet in the United States:

'

"The proceu of development in manufactures creates
a constant demand for new appliances, which the skill of
ordinary head workmen and engineers is generally adequate

outgrowth of such development. Each step forward pre-
pare, the way for the next, and each is usually taken by
•pontaneous trials, and attempts in a hundred different

r t?' J
*""* '" " ''"8'e party a monopoly of every

•light advance made, except where the exercise of invention
.omewhat above ordinary mechanical or engineering skill
i» distinctly shown, is unjust in principle and injurious
in Its consequences. The design of the patent laws is toreward those who make some substantial discovery or
invention which adds to our knowledge and makes a step
in advance m the useful arts. Such inventors are worthy
of all favor. It was never the object of those laws to grant
a monopoly for every trifling device, every shadow of ashade of an idea which would naturally and spontaneously
occur to any skilled mechanic or operator in the ordinary

rr,V^^^ .

manufacture." (Allen v. Reid (18881 14 O L R
126; Dredge v. Parnell (1898) 16 R.P.C. 625 )The substitution of one known material for another Substitu-known material to produce the same result even though MonS'""
there may be increased efficiency resulting from the sub- "'»««"»l-

Btitution 18 generally within the range of expert skill, and
therefore does not constitute invention. In a leading

rfjfn"^ .?„'"' ^'" " Crompton Corset Co. (1887)
Id 8.1..R. 469, a metal spring substituted for india-rubberm a corset was held to be a mere mechanical equivalent,
^ee also Ansonia v. Electrical 144 U.S. 11- McClain v

?J^"'f/^'
**' ^-^^ ^'8' 12 S.Ch. 76; Loom Co. v. Higgins

106 U.S. 580; Dunbar v. Myers 94 U.S. 187- BTrilv
Masterman (1881) 4 L.N. 181; Waterous v. Bishop (1870)
20 U.C.C.P. 29; Taylor v. Brandon (1894) 21 A.R. 361;Thompson v. James (1863) 32 Beav. 570.

. .Y'"".*-',,''?''*^"'
*'^^ substituted material is one which

»„, .if w "*
P?"!""

"'"'^'^ "°* ^^ »° °''^'o"» equivalent
for that for which it is substituted, and the substitution
results in new properties or uses in the product, there may
be invention. For example, it has been held that the use of
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celluloid for the top of a salt-cellar instead of metal,

having the advantage that moisture was not collected

and imparted to the salt was a good invention. (West-

moreland Specialty Co. v. Hogan [1^09] 167 F. 327,

163 F. 289.)

See aUo Edison & Swan, etc., v. Woodhead (1887) 4 R.P.C.

;

Parkes v. Stevens (1869) L.R. 8, Eq. 358; Winby v. Man;
Chester, etc.. Steam Tramways Co. (1890) 8 R.P.C. 61, 67-

Crane v. Price (1840) 1 Web. P.C. 375; Potts v. Creager

(1894) 155 U.S. 597 at p. 608; Edison v. U.S. 52 Fed.

308; Smith v. Nichols 21 Wallace 119; Geo. Frost Co. v.

Lamstag (1910) 180 Fed. 739; Celluloid v. Tower 26 Fed.

451; Rich v. Baldwin 133 Fed. 920; North Jersey v.

Brill 134 Fed. 180; Hotchkiss v. Greenwood 11 How. 248;

Hicks v. Kelsey 96 U.S. 620'.

Changes of form or shape are not always to be re-

. garded as the result of mechanical skill. There may be

beuvtntioii. sufficiently important, beneficial and new results in some

cases to warrant a claim for invention. In the case of the

General Engineering Company of Ontario v. The Dom-
inion Cotton Mills & American Stoker Co. 1902 A.C.

p. 570, 31 S.C.R. 75, 6 Ex. C.R. 306, the invention resided

in a slight change in the shape of the bowl of the fuel

chamber. (See also Winans v. Denmead 15 How. 330;

Western v. Standard 84 Fed. 654; National v. Inter-

changeable 106 Fed. 696.)

In Overend v. Burrow, Stewart & Milne Co. (1909)

19 O.L.R. 642, a new setting and inclination of the teeth

of curry-combs was held to involve invention in view of

the superior results produced.

Simplicity is no evidence of want of invention. As

expressed by Spragge, V.C, in Yates v. The Great West-

ern Railway Co. (1877) 24 Grant 496, 2 O.A.R. 226

"The great simplicity of an invention is not a ground of

objection to a patent therefor, it is rather a recommenda-

tion in favour of it." (See also Powell v. Begley [1867]

13 Grant 381) and Benno Jafft und Darmstaedter Lanolin

Fabrik v. Richardson (John) & Co., Ltd. [1904] 21 R.P.C.

303.)

Commercial success and extended use will tip th»

scales when the issue is in doubt but not otherwise.

Evidenoe of

iiiTention

limplioity.

Commercial
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8 R P C i^^. M ^•^•^•3??; Longbottom v. Shaw 1:891)

7 RPC 139 i ^.r" *.,^''- y- ^'""^"^^ * Co. 1890

can case of Krementz v. Cottt (ifg u g ^^jt A?*"';

S:*Son'"'Sthe'" """""""'t'
--- '« nofaTwayJ?:

v^ndo™ «^rf .? f T^^' '""•' »' ^l-' enterprise of the

cooperate to n*
"7^ "Penditures in advertising may

n?W f !
P™""*" a large demand. But when the

SotlV'^he ;a"ct*'UThe''7^*''\''"^'"°° <" invIntTonI:

ion11/90t5-^R.P.c'.'' mfc a" -^^kt T Co"^"" ^i T^-'

«t,^mli" " "°* ""* invention is the result of study andexperiment or ,g an accidental discovery is immaterial

SCR 48 \t^^>: '•
J"

«™*'' - Goldie assa's
veniLs ;„»H. K

^'"'* ^^? """* "O'* important in-ventions made by mere accidental discovery, and after

«nAr. ir^x' **" »*''* *°'«'" >«» been that whaappears after discovery so palpable, had nevw been dScorered before. Such may be said, to some extent of th,

?eZ?7h
'",*'"«,-«' ^ut that is 'no re^on why tSe t

irorotS ""*
*"'*i^'

^*"^''* "' '"« discover/ throughIts protection as provided by law "
The Canadian Statute following the American adont«

i:tu"re'"o"':omn "V'^^f"' "'*° """' "-"-- --u!lacture or composition of matter." It is not seen th^tanything is included which is not covered Sy the term
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"manufacture" as used in the English Statutes. It is,

however, not certain that the field in Canada " co-ex-

tensive with that in England. Iddington, J., in Electric

Fireproofing Co. of Canada v. Electric Fireproofing Co.

(1909) 43 8.C.R. 182, said at p. 185: "Our statute defines

what is patentable. I am not clear that the pound it

covers is identical with that portion of the Royal Preroga-

tive reserved and preserved by statute as the foundation

in England for grants of the like kind of rights Inval-

uable as is the long line of authority moulding the 1 mits

of the latter basis for a grant, we must not forget that the

basis here rests upon an express statutory hmitation, not

by any means quite identical with the other.

The language of the section is the same as that ol tne

United States enactment. With regard to thf American

section. Commissioner Butterworth m Ex Parte Blythe

30 OG 1321, said: "It is evident that the words art,^

'machine,' 'manufacture,' and 'composition of matter

were carefully chosen to cover what were regarded as

four great and distinct classes of invention. It is un-

doubtedly the intention ot the law to distinguish as separ-

ate inventions 'a new art,' 'a new machine,' 'a new manu-

facture,' 'a new composition of matter.

Each of the terms has received a separate interpre-

tation in the United States.

The term "art" as used has been held to be practically

synonymous with "process." An early and comprehensive

definition of a process appears in Coming v. Burden

15 How. 252, 287, by Grier, J.:

"A process, eo nomine, is not made the subject of a

patent in our Act of Congress. It is included under the

general term 'useful art.' An art may require one or

more processes or machines in order to produce a certain

result or manufacture. The term 'machine' includes every

mechanical device or combination of mechanical powers

and devices to perform some function and produce a

certain effect or result. But where the result or effect is

produced by chemical action by the operation or apphca-

tion of some element or power of nature, or of one sub-

stance to another, such modes, methods or operations are

called processes. A new process is usually the result of

discovery, a machine of invention. The art of tanning,
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dyeing, making water-proof cloth, vulcanizing india-rubber,
smelting ores, and numerous others, are usually carried on by
processes as distinguished from machines. One may discover
a new and useful improvement in the process of tanning,
dyeing, etc., irrespective of any particular form of machinery
or mechanical device, and another may invent a labour-
saving machine by v Sich this operation or process may
be performed, and each may be entitled to his patent. . . It
IS when the term 'process' is used to represent the means ormethod of producing a result that it is patentable, and it
will include all methods or means which are not effected bvmechanism or mechanical combinations."

A question much discussed in the United States cases Mech«uc»lwas wftether a mechanical process, as such and apart from procewefc
the mechanism employed for carrying it out was patentable
subject matter.

The question was finally settled, and mechanical pro-
cesses sustained by the Supreme Court of the United
States in Expanded Metal Co. v. Bradford 214 US 366
Mr. Justice Day, who rendered the opinion of the court
said: '

"The word 'process' is not used in the statute. The
inventor of a new and useful art is distinctly entitled to
the benefit of the statute as well as he who invents a
machine, manufacture or composition of matter."

"It IS undoubtedly true, and all the cases agree, that
the mere function or effect of the operation of a machine
cannot be the subject matter of a lawful patent. But it
does not follow that a method of doing a thing, so clearly
indicated that those skilled in the art can avail themselves
of mechanism to carry it into operation, is not the subject
matter of a valid patent. The contrary has been declared
in decisions of this court. A leading case is Cochrane
V. Deener, 94 U.S. 780, in which this court sustained
a process patent involving mechanical operations, and
in which the subject was discussed by Mr. Justice
Bradley, speaking for the court. On page 787 that learned
Justice said: 'That a process may be patentable, irrespect-
ive of the particular form of the instrumentalities used,
cannot be disputed. . . . Bather may be pointed out; but
If the patent is not confined to that particular tool or
machine, the use of the others would be an infringement
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the general process being the same. A process is a mode

of treatment of certain materials to produce a Pven result^

It i. an act, or a series of acts, performed upon the sub-

iec matter to be transformed and reduced to a d.fferent

itate or thing. If new and useful, it is just as Patont'^^

as IS a piece of machinery. In the language of the patent

faw, it is an art. The machinery pomted out as suit-

able to perform the process may or may not be new or

patentable, whilst the process .tt=lf may be f
ogether

new and produce an entirely new result. The process

requires that certain things should be done with certain

Sanees and in a certain order; but the tools to__be used

in doing this may be of secbndary consequence.

The judgment then pointed out that the statement of

the rule\ad been recogni.ed *-«» jipplied (Tilghman v

Proctor 102 U.S. 707) and that subsequent cases showed

ThTthe Supreme Court had not intended to Um^ proce»

patents to those showing chemical action or similar ele-

mental changes. In support of this,
<I"o»»*'°Xn'm U S

from the judgments in Westinghouse y. Boyden 170 US.

535; Carnegie Steel Co. v. Cambna Iron Co. 18 ' U-f'
*"*'

The Telephone Cases 126 U.S. 1; Leeds * Catlin v.

victor Mking Machine Co. 213 U.S. 301. The conclusion

of the court was given in these words:
. ^

"We therefore reach the conclusion th-o an invention

or discovery of a process or method involving mechani-

cll operations" a^,d producing a new and useful result

may be within the protection of the Federal Statute,^ and

entitle the inventor to a patent for his discovery.

The term machine as stated in Corning v Burden

(15 Howard 252) "includes every mechanical device or

ombTnaTron of mechanical powers
'^^.^^^l^^^.'^^Zt"

some function and to produce a certain effect or result.

Further definitions are found in Chicago Sugar Refming

Co V. Pope Glucose Co. 84 Fed. 981; Burr v. Juryee 68

^'\he words "any manner of new manufacture" used in

the Statute of Monopolies have by "Ht"-""""".J'/™
J''^"

a very comprehensive meaning, to include arythmg made by

the hand of man, or the practice of °"''?"8 a thing or

producing a result. (Hornblower v. Boulton [17951

8 T.R. 99.)
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The extended signiiicance of the term is noted by Eyer,
C.J., in Boulton v. Bull (1795) 2 H. Bl. 463 at p. 493. "It
was admitted in the argument at the bar, that the word
'manufacture' in the statute was of extended signification;
that it applied not only to things made, but to the practice
of making, to principles carried into practice in a new
manner, and to new results of principles carried into
practice. Let us pursue this admission. Under things
made, we may class in the first place, new compositions
of things, such as manufactures in the most ordinary sensi-
of the word; secondly, all mechanical inventions, whether
made to produce old or new effects, for a new piece of
mechanism is certainly a thing made. Under the practice
of making we may class all new artificial manners of opera-
ting with the hand, or with instruments in common use,
new process in any art producing effects useful to the
public."

A further definition is given by Abbot, C.J., in R v
Wheeler (1819) 2 B. A Aid. 349: "Now the word 'manu-
factures' has been generally understood to denote either a
thing made, which is useful for its own sake, and vendible as
such, as a medicine, a stove, a telescope, and many others, or
to mean an engine or instrument, or some part of an
engine or instrument to be employed, either in the making
of some previously known article, or in some other useful
purpose, as a stocking frame, or a steam engine for raising
water from mines. Or it may perhaps extend also to a
new process to be carried on by known implements or
elements, acting upon known substances, and ultimately
producing some other known substance, but producing it
in a cheaper or more expeditious manner, or of s better
and more useful kind. But no merely philosophical or
abstract principle can answer to the word 'manufactures.'
Something of a corporeal and substantial nature, some-
thing that can be made by man from the matters subjected to
his art and skill, or at the least some new mode of employing
practically his art or skill, is requisite to satisfy this
word."

Since our statute following that of the United States
has made an enumeration of the different classes of sub-
jects which in England are held patentable, it is to be
presumed that the term "manufacture" must be restricted
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in meaning ao as to exclude the other danes. It may
be taken to 'cover anything made by the art or industry

of man, not being an "art," "machine" or "composition

of matter." (Curtis's Law of Patents, p. 827; Wallier

on Patents, sec. 17.)

In Johnston v. Johnston (60 F. 618) it is stated:

"The term 'manufacture' as used in patent law, has a very

comprehensive sense, embracing whatever is made by

the art or industry of man, not being a machine, a com-

position of matter or a design." An "art" is obviously

excluded by the wording of this definition.

The last class, "composition of matter," does not

require much discussion. Archibald, J., in Electric Fire-

proofing Co. of Canada v. Electric Fireproofing Co.

(1909) Q.R. 34 S.C. 388, held that the words "composition,

of matter" included all composite matter whether it was

the result of chemical reaction, or of mechanical mixture,

and that the latter might, therefore, be the subject of a

patent.

To classify an invention under one of the heads given

in the Act is often very difficult. However, as stated by

Mr. Walker, sec. 19: "If an inventor is certain that his in-

vention belongs to one or another of the three classes of

things, but is uncertain as to which, no evil need result

from the doubt. No inventor needs to state or to know
whether the thing he had produced is a machine, a manu-

facture or a composition of matter, provided he knows that

it is one or the other of these."

While the patent field is wide, it is not so wide as

sometimes supposed. Unsuccessful attempts have been

made from time to time to obtain patents for certain

classes of business systems.

In considering such systems, it has not been necessary

in most instances to determine whether they fell within

the classification of matter or not, for the reason that it

has appeared that even if they did fall within such classifi-

cation there was not sufficient ingenuity to involve inven-

tion. (U.S. Credit System v. American Indemnity 59 F.

139.) In some instances, however, it has been specifically

held that systems of this kind do not fall within the

limits of the field of patentable inventions.
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attempt wa. made to obtain a patent for a system of '«'«"»«•

or thp'hpT if rr'!*"*
'" *•"" """P^"" of » "^rt'in scale

for the height of the letters and then determining in terms

?;.f ut u*^t ""P" "*"*"' "' t*"* '«""«• It was held

i-t w.»!,r*
the system was apparently new and useful

leo^.^et'th'/hife'rtr ^°- ^- ^""'"^ ^•'- ('«««>

"A system of transacting business, disconnected from

^LTk"' /"'•/"'•y>''S out the system is not, within themost hberal interpretation of the term, an 'art,' and unleasthe means used are novel and disclose invention, suchsystem is not patentable."
For similar reasons, patents for various forms of con- r

whenever
^""""'^.'""1 other purposes have been refused, !^ltwhenever the novelty consisted in the arrangement of thewriting or printing embodying the contract or in the man-

ure of tt",f-
" *'!* °r"y ''''' o" ">« Phyi^o' »truc-

I^Uif X ^""TT *""'' ?* " P*"""" '•'"Pe <"• method of
Joiding, the patent may be supported. (U.S. Credit vAmerican 59 F. 139.) Where such patents have been

™w!^*-
'* "' generally appeared that the invention

resided in some particular article of manufacture used inthe system, and not m the system itself
The English authorities exclude business systems be-cause there IS not a "new manner of manufacture" within

the Statute o Monopohes. (In the matter of Johnston's

^,.J''^
*"" ''P*r°* "etHeines" with which the public Patenthave become familiar is a misnomer. Very few, if'^any, ^eS...

of such medicines are patented. The names under which

t«Lr* "? l"r "'"^"y Protected by trade mark regis-

l^..u i,'"
*''*./°™''''' of the medicine kept secret. Itwould be very difficult to get a patent on any medicine orphysician 8 prescription for the reason that the' Patent

Office holds that If the ingredients thereof are well knownMid included m Standard Pharmacopoeias, there is nothingmore than the exercise of the skill of a physician in com-binmg them in any desired manner. (Ex Parte Crippen
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United State* CommiBsioner's Decisions Manuscript, May

24th, 1890.) . _
toprow- In the early cases in England, there was some doubt

^SSi undn whether a patent could be taken out for an improvement

^"^^ '"•
on a I itented invention, but such doubts have long been

removed, and improvement patents are "*}'" *^« '"'^

than the exception. (See Lister v. Leather 1857] » E- *

B 1017; Rusi^ll v. Cowley HMS] 1 W.P.C. 463; BoviU v

Moore ;i815] 2 Coop. Ch.Ca. 66; Moser v. Marsden [1893)

10 RP.C. 361; Hickton's Patent Syndicate v. Patents

Machine Improvements Co. [1909] 26 R.P.C. 339.)

The improver, however, qannot make use of his in-

vention without the license of the oripna P**'"*^-

Halsbury, L.C., in Kynock Ltd. v. Webb (1900) 17 R.P^a

107 said: "Now it is true, that any machine protected by a

patent is susceptible pf improvements, and such improve-

ments, if in other respects conforming to the patent law,

may be protected themselves, but they can only be

made use of by the license of the proprietor who is in

command of the master patent."

Improvements, by section 7 of our Act, are made a

distinct patentable class of inventions. In one sense

every invention is an improvement on the existing knowl-

edge of the art, and it is not seen that anything is gained

by a separate classification. The improvement to be

patentable must involve invention, and having determined

that invention is present it is immaterial from a patentable

standpoint whether we regard it as an improvement or

not The term has, however, acquired some standing as

denoting an advance in a known machine, but m all eases

it must answer the tests of novelty,
ffIf""'*^ »^V 'Vo

already referred to. (Crane v. Price [1842] 1 W.PXJ. 410

Boulton V. Bull [1796] 2 H. Bl. 589; Seymour v. Osborne

78 US 516; Evans v. Eaton 3 Wheat. 454, 7 Wheat 357;

Smith v. Nichols 88 U.S. 112.)

The question of the use of improvements on a patented

invention is specifically dealt with in section 9: "Any

person who has invented any improvement on any patent-

ed invention, may obtain a patent for such improvement;

but he shall not thereby obtain the right of vending or

Tinder
Caudlu
law.
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uring the original invention, nor shall the patent for the
original invention confer the right of vending or using the
patented improvement. R.S. c. 61, s. 9."

This section is unnecessary as the grant of a patent on
an improvement could not in any sense be construed to
give the right to make or use the original invention on
wluch it 18 an improvement. A patent grants but the
right to restrain others from manufacturing, using and
selhng the particular patented invention defined by the
claims of the patent.

Apart from the question of what constitutes invention, The in-
there is to be considered the question of who is to be ventor.
considered the inventor under different circumstances.

An invention may follow from the suggestion of another
person to the patentee. Whether or not the patentee is
to be considered an inventor will depend on the materialty
ot the suggestion, and as to whether or not it is merely
an inchoate idea which could not be embodied in a practi-
cal machine or manufacture without such development as
would amount to invention under the rules already stated

J.'^*,".?*''*!!l
""*' '*'2' ' W-PC- 125; Cornish v. Keene

[1836] 1 W.P.C. 501, 607.)

If one person has had an opportunity to steal the in-
vention from another, the circumstances will be carefully
examined. In American Dunlop v. Gould Bicycle Co
(1899) 6 Ex. C.R. 223, it was held that where one who
invents anything has had an opportunity to hear of it
from other sources, and especially where delay has occurred
on his part in patenting his invention, the claim that he is
the true inventor ought to be carefully weighed.

One person may employ another, as he would use a Master mdmere tool, to construct or work out his invention in practi- •ervsnt.
cal form. In this case the invention is that of the master
who has suggested the principle, and not of the servant.
(Mmter v. Wells [1834] 1 W.P.C. 132; Bloxam v. Ehwe
[1825] 1 C. & P. 558, 567.)

If in the course of experiments the servant makes Muter
valuable discoveries accessory to the main principle, and sujgMto
to carry "that out in a better way, such improvements are P"""*'"-
the property of the inventor of the original principle and

1 ti9
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nuy be embodied in hit patent. (Allen v. lUwion [1848]

1 C.B. 6S1.)

If, however, the lervant u » matter of f»ct malm a

ulwtantive invention, he ii the first and true inventor

thereof. (Collar Co. v. Van Deusen [1874) 23 WaU.

530; Agawan Co. v. Jordan 11868) 7 Wall. 583.)

As was said by Byrne, J., in Worthington Pumping

Engine Company v. Moore (1903) 20 R.P.C. 41 at p. 48, cited

by Moss, C.J.O., in Piper v. Piper (1904) 3 O.W.R. 451,

"The mere existence of a contract of service does not per M
disqualify a servant from taking out a patent for an

invention mLde by him during his term of service, even

though the invention may relate to a subject matter

germane to and useful for his employers, in their business,

and that even though the servant may have made use of his

employer's time, and servants and materials in brinpng his

invention to completion, and may have allowed his em-

ployers to use the invention while in their employment."

(See also in re Heald's Patent [1891] 8 R.P.C. 429, 430,

and the Imperial Supply Company, Ltd. v. G.T.R. Co.

[1912] 14 Ex. C.R. 88; Saxby v. Gloucester Wagon Co.

[18831 L.R. 7, Q.B. 305.)

The question of the right of ownership of inventions

made by a servant while in his master's employ is distinct

from the question as to who has made the invention.

Only the person making the invention can be entitled

to a patent. The relations between the master and

servant whatever they may be cannot alter this fact. They

may, however, effect the title to the patent when issued.

The rircumstances of employment may be such that the

servai will be considered the trustee of the inventions ma4e

by him for the benefit of the master. (Edisonia, Ltd. v.

Forse [1908] 25 R.P.C. 546; Pashley v. Linotype Co., Ltd.

[19031 20 R.P.C. 633.)

It is possible for an invention to be a product of a num-

ber of minds, and especially in the case of machines con-

taining a multiplicity of parte, or where two or more

persons have worked together on a given invention and

it is impossible to divide the invention into separate en-

tities belonging to each. (Piper v. Piper [19041 3

O.W.R. 461.)
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The importer or introducer of an invention i« not to Importtr.
be ooniidered the inventor under the itatute in Canada,
the law differing from that in England in this respect. Thii
point wa« early lettled in Canadian jurisprudence.
(See Woodruff v. Mosely (1874) 17 L.C.J. 306, and Vanor-
man v. Leonard (184S) 2 U.C.Q.B. 72.)
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aajwlHra.

To give a right to a Patent the applicant must be an

. original inventor. It is not sufficient, however, that he

has invented something. His invention must fulfill other

requirements of the Act. Section 7 requires that it shall

be "new," "not known or used by any other person

before his invention thereof," and that it shall be an art,

machine, etc., which "has not been in public use or on sale

with the consent or allowance of the inventor thereof,

for more than one year previously to his application there-

for in Canada." It is also evident from the use of the

words in sections 17, 25 and 33 that the applicant must
be "the first inventor."

AppUcut It '» now decided beyond doubt that the invention

mustbefint must be "new" and that the applicant must be "the
bmntor (jj,^ inventor" throughout the world and not merely in

Canada. The head-note in Smith v. Ooldie (1883)

9 8.C.R 46, reads in part as follows:

"1. To be entitled to a patent in Canada, the patentee

must be the first inventor in Canada or elsewhere. A
prior patent to a person who is not the true inventor is

no defence against an action by the true inventor under

a patent issued to him subsequently, and does not require

to be cancelled or repealed by actre faciiu, whether it is

ested in the defendant or in a person not a party to

the suit: *

"2. The words in the 6th section of the Patent Act,

1872, 'not being in public use or on sale for more than one

year previous to his application in Canada,' are to be

read as meaning 'not being in public use or on sale in Can-

ada for more than one year previous to his application.'

"

In the Queen v. La Force (1894) 4 Ex. C.R. 14, a

patent was granted to a Canadian. It was shown that



prior to the invention by the Cansdimr ai. American
citijen had made in the United State, the „au.e invention.He had not, however, communicated hia invention to the
pubhc. Burbidge, J., distinguished Smith v. Goldie,
being apparently of the opinion that the head-note was not
• correct statement of the law found in the judgments of
the court and held that the patent granted to the Canadian
was good. His views were summed up as follows, p. 61:

In the result, I am of opinion that under the patent
law of Canada a pnor foreign invention, of which the
public had no knowledge or means of knowledge, is not
sufficient to defeat a patent issued to an independent
Canadian inventor. Whether the same rule should be
followed m cases of conflicting applications for patents
IS another question. In the present case the patent having
been issued, the Crown's power or authority in respect
thereof is exhausted. If the patent be good, if there
be no ground of impeachment, it must stand, and the
second patent is waste paper. In the case of conflicting
applications, the Crown has not parted with its power to
make a grant, and there is provision for the appointment
of arbitrators to decide between the applicants. In such
a controversy, it seems to me that the first applicant, if
he be a true inventor and the first to make known his
invention to the public, should be preferred. If there
IS any doubt as to that being the law at present, or if it
IS not the law, I venture to hope that the doubt may be
removed or the law changed, for not only is the rule a
just one, as it gives the reward to the person who first
communicates a knowledge of the invention to the public,
but It IS a convenient one in respect of the proof by which
under it any question of priority may be determined On
the other hand, it appears to me that the doctrine that
he who first conceives an invention is to be preferred to
him who first reduces it to practice and gives it to the
public, leads of necessity to an inquiry as to what men
may have done in secret, and opens wide and dangerously
a door to perjury and the fabrication of evidence."

In a recent case The Bamett-McQueen Co. v. The
Canadian Stewart Co. (1910) 13 Ex. C.R. 186, this
question was considered by Cassels, the present Judge of
the Exchequer Court. After quoting the head-note of

n
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Smith V. Goldie given above, the judgment proceedi,

p. 227:

"A peruaal of the written opinions of the Judges who
composed the Supreme Court at the time of this decision

would fail to disclose the fact that these two important

points stated in the head-note had been passed upon by the

court. None of the Judges who then composed the

Supreme Court are now members of the court.

"As I was counsel in the case, and very familiar with

the facts, I think it well to clear up the question.

"Both the propositions of law stated in the head-note

were in fact decided in the manner stated. They had to

be so decided, otherwise the plaintiff Smith could not have
succeeded. A careful consideration of the facts shows
this.

"The case was originally tried by the late Chancellor

Spragge, who dismissed the suit on the ground that con-

trary to the terms of the statute the patentee had im-

ported the patented invention into Canada.
"The Court of Appeal dismissed the appeal on the

ground that under the evidence adduced there was no
invention. They were of opinion that the question of

importation was not open as a defence. Apparently both

in the Court of Appeal and in the Supreme Court the

conclusion was that the decision of Dr. Tache was one tn

rem and not open to revision. See Power v. Griffin.

[33 S.C.R. 39.] While the appeal to the Court of Appeal
was dismissed on the ground stated, the Judges of that

court, especially Mr. Justice Patterson, discussed fully and
passed upon the questions reported to have been decided

by the headnote referred to.

"The Supreme Court of Canada reversed the decision

of the Court of Appeal and pronounced judgment in favour

of the plaintiff.

"As I have stated, the court could not have decided in

favour of the plaintiff unless they adopted the views of

Mr. Justice Patterson on the two questions now under

consideration. I extract the dates from the judgment of

the Court of Appeal.

"Smith's application for a patent in Canada was dated

nth January, 1873. His Canadian patent bean date 18th

April, 1873 [See p. 629 of 7 Ont. A.R.)
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me unted States in April, 1871 (see nare («11 Hi.

pa^etsT 'o*'"' ^-r 8'"*- waiTn 5u^, 'fsT: (^ee

out that had the law not being changed 'the oatentee.
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-ho obtainfd their%atel%rotUw:
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pair :x:era"tbieronT, Tai::^^'"s *nauthorized ..,. granting of a patent, etc. 'the lame nobeing known or used in this Province by others beforehis discovery or invention thereof.'

"In 1869, by 32-33 Vic, cap. 11, the privilege wasemended to any person who had been a residen" o* cl"
Ti^i\tZtr

"•''"^ "" •"""""'«<"'• «- -««-

«

nf iil'^i^^^^,^'^*'
'*^®' *° efoneously printed on page 641of the Appeal Court report) by 35 Vic, cap. 26, the restric

.
bon as to residence was removed, and quoting Mr JusUcePat erson, page 641, 'thus in all respects placing foreignt.on the same footing with subjects, but a? the sameTmr™ ,,*uTP'""*"* °' *'''» «=rtension of the priviWe'

SJSon i'n" ."h"
.""^"".y-pot """"'y novelty wi^tC theuomimon, in the invention.

"This decision in Smith v. Goldie (.upro) has been

«ce7«i'"„f""
**"* '="*'' '"""-J-^^fy decided, JTth theMception of one case, in which the learned Judge drewa distinction in favour of a Canadian inventor who hidobtained a patent in Canada earlier in point of dite th^

to
A-"""'" :?ventor who was held to be a prior tnvenl^

in Canada on a date subsequent to that of the Canadianmventor [The Queen v. Laforce 4 Ex C.R. 14.] The?e ?« no

in Smith v..Goldie.i8 understood. The case referred to wu
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I

'

settled prior to the hearing of an appeal taken to the

Supreme Court.

"In considering the Canadian statutes, care must be

exercised in reviewing the English and American authorities

on this question to note the differences that exist between

the English and the American statutes and the Canadian

'""In Summers v. Abell [15 Gr. 532, 536, 537) the lan-

guage of VanKoughnet, C, and Spragge, V.C, may be

referred to.
, ^ j- » * .

"On this question of invention the Canadian statute

is very similar to that of the United States prior to 1836

The statute of 1790 of the United States reads as follows:

" 'Any person setting forth that he, she or they hath

or have invented or discovered any useful art, manufac-

ture, engine, machine or device, etc., not before known

or used.'

"This Act of 1790 was amended in 1793, which latter

Act provided that the invention must have been one 'not

known or used before the application.'

"Under the Act of 1790 there was no limit to the time

or place of user. Under the Act of 1793 there was no

limit of place. Under these two statutes the court held

that the inventor must be the first inventor as to all the

world in order to be entitled to a patent. This m practi-

cally what the present Canadian law requires. It was

thought in the United States that this pressed hardly on

inventors, and a change was made in 1836 providing that

the Commissioner might grant a patent 'if it shall not

appear to the Commissioner that the same had been in-

vented or discovered by any other person in this country

prior to the alleged invention or discovery thereof by the

applicant.' . ,

"Cases in which the American courts dealt with the

question of prior invention under the Acts prior to 1886

may be considered. Gayler v. Wilder (10 How. 477);

Coffin v. Ogden (18 Wall. 120)."
o ,j- .i.

In view of this explanation of Smith v. Goldie there

can be little doubt that there can be no Umit aa to place

but that the invention must be new and the inventor

must be the first inventor as to all the world.
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,?"«««<"> then follows as to what is meant bynew, not known or used by any other person before

what3r """"o':" ;«"» inventor." In othe? wo ds!what novelty is required by the Act

on the*L*^trt".\;
^^^''"- **" ?""''•''" *"« """"y '"»'«<»

count™ I*
^^^ ''"'" '"vention was made in a foreigncountry. It was, however, the view of Burbidge, J., that

nve,^?Hn*^f *''l,""*
P*™° "'>' ""ke^ known hieinvention to the public is entitled to a patent and that

?ated
'^:^''T "*Kft'v*d by a prior invention not communi-

onnnJ t
.,,''"5'":

.

'* '' "°* <^'^" ""at this view isopposed to the decisjon in Smith v. Goldie. It would

of Oueen t T
^""'^"i"'" 9o"t """l 'hat his condemnation

of Queen v. U Force carries with it dissent from this view.

,!„»„ V '"^^u*
authority on this question except thatpven above. The writers are, however, of the opinion

tention''e"r°.r° !f
'"'*''''P''t«'l ^y a perfected prior in-vention e- en though such invention is known only to the

Stelv the I T/'""'' *?"* *'•* "PP""""* »"«' be abso!

that for wh7hh '"'T
**" P"""" ""' *•" «"t inventedmat for which he seeks a patent.

„„„^u
°"»* Britain a patent is not void for want ofnovelty merely because of a prior invention of the samet^ng unless there has been public user of the prior inven-

Duhlic r""^-,'}"'*
'fonpting t" communication to the'

.,Vf
' ' ^°"*.B«'°''elI stated the law as follows:

of . n.ft^f'lfu ,""'*?**'' anything which is the subject

nri^? ] t
""* *"' ''^P* '* *° ""»«"' °' communicated it

know± •,°'"' °'
'^°i

'" '""*' '"'» not °"«1« it publicknowledge, if anyone else discovers that invention it i.
ne-w, that is to say, new in the sense that the first inven-tion has not been published."

T ^J^^u"
HousehiU Co. V. Neilson 1 Web. P.C. 679 719Lord Chancellor Lyndhurst said:

'

i. J!!.".*5* ir*"**"" " '" "'* ** *''* *'"« that the grant
i» granted, the man cannot have a patent, although he isthe origin, inventor; if it is not in use, he cannot obtain

Lf.^ fu
'• " °°* *** °"Ki"»> inventor. He is notcriled the inventor who has in hisclo«t invented it, butWho doee not communicate it: the first person who dis-

ss

What
novelty ii

required.

Prior in-
vention
Icnown only
to inventor
probably
defeats
patent.

Law in

England.
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I Law of

United
StatM.

cloees that invention to the public is conadered ai the

inventor. The party must be an inventor, you need not

say the inventor, because another may have invented it

and concealed it; but in addition to his being an inventor,

others must not use the invention at the time of the

patent."

This law is based on the principle that the considera-

tion which the patentee gives for the monopoly granted by

a patent is the knowledge of the invention. If the inven-

tion is public property at the date of the patent, the

patent is void for want of consideration. In Patterson v.

Gas Light and Coke Co. (1875) L.R., 3 A.C. 289, 244,

Lord Blackburn said quoting Hindmarch on Patents: If the

public once becomes possessed of an invention by any

means whatever, no subsequent patent can be granted

for it, either to the true and first inventor himself, or

to any other person, for the public cannot be deprived

of the right to use the invention, and a patentee of the

invention could not give any consideration to the public

for the grant, the public already possessing everything that

he could give." For the same reason in Great Britain

even in the cas^ of a grant to the first inventor, the patent

will be void, except in the case of a fraudulent disclosure

against which the patentee is protected by the statute, if

the invention has been previously published.

The law of the United States as to whether an inven-

tion is anticipated by a prior invention not made known to

the public in any way is perhaps not very certain. Merwin,

Patentability of Inventions, deals with the question aa

follows, p. 634:

"The question is, whether a thing or a process which

has once been known as used in this country, by persons

other than a subsequent origins! inventor of it, can be the

subject of a patent.

"It is plain that it cannot be, according to the uteral

meaning of the statute, which requires that the patentee

shall be the first as well as the original inventor. Now,

if an invention has formerly been known and used, though

by one penon only, and though he has kept such knowl-

edge and use to himself, and though he has forgotten the

invention and cannot reproduce it, still it is clear that he

is the first inventor; and the subsequent inventor cannot
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^^^^
"OMidered, a. it ia obviously impoisible that thereshould be two first inventors.

Vn„'J^* °**'f
""'*' .°' limitation in regard to priorknowledge and use can be gotten over a little more ewily

;W *rr° '^^ ^ '"''<* *° '"'™ '"^«°t«d something

f?Z' L u''-?*
«"°«t''i°8 °ew to the pubUc of his

words, not known or used by other, in this country

m/jlff -l^
'°^«''t<"'") invention or discovery thereof,'might possibly be construed to imply knowledge or useby a considerable number of persons-at least by morethan one person. ^ —"•i

i„ I'J^"
»*»*"*«' ^owever, has not been construed strictly

reader at the begmmng of this chapter, that a benefit con-ferred upon the pubUc is the consideration for a patent

t^A^V^ ^u""?*"*
'"*° P'"y' """^ ^^^ Supreme Court haveheld that the intention of Congress was to confer a patentupon him who first not only invents or discovers, but alsoreveals to the public, a patentable improvem;nt Themeamng of the Act, they said, must be gathered from aconsideration of the whole thereof; and whin the AetTso

treated it appears that the section (the fifteenth) which inone case, namely, that of a previous knowledge or asem a foreign country, provides for the granting of a pa nt

Act^'IfnH K
" It*/-" •*"' '"'""'*'"• <!"''"««» the wholeAct, and shows that its intendment was that the patenteeshould not be literally the first inventor, but the first tomake an invention known to the public."

bv 7h^i'.,^r r!T'
*" ''^/''PPorted by authorities citedby the author (Adams v. Edwards, 1834, 1 Fish. I; Manv vSizer, 1 Fish 17; Cahoon v. Ring, 1 Cliff. 592) ?t is'

kZ'™?; "?"«""* *° tfa« '""K'X'Ke «»ed in several decisl
ions. In Coffin y. Ogden, 18 Wall. 120, it was said:The prior knowledge and use by a single person is

:;^«"'»V;^-.R<^?.-.Cutter, 1 kry Z, S^toT J.

use by the first and original inventor, it is of no conse-quence whether the invention is extensively known oru»d, or whether the knowledge or use thereof is iTmitedto a few persons, or even to the first inventor himself."

87
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Interpretft-

tion of

Gautdian
Statute.

Whether the principle of the law of Great Britain that

a patent is a contract between the Crown, on behalf of

the public, and the patentee, by which a monopoly is given

in exchange for disclosure of a new invention has any
application in the Canadian law is very doubtful. In

England the basis of the grant is still the royal prerogative.

The Statute of Monopolies only defined the limits of this

prerogative. In Canada the right to a patent depends

entirely on statute. There seems to be no good reason

why there should be imported into the Canadian Patent

Law a principle which the legislature has not incorporated

in the Act unless there is some doubt as to the inter-

pretation of the words of the statute.

On the question under discussion there does not seem

to be room for any doubt. The language of the Canadian

Act is different from that used in the Statute of Monopo-
lies and also from the American Act. In Canada and in

neither of the other countries we have the limitation of a

grant to a person who has made an invention "not

known or used fcy any other person before his invention

thereof." In Great Britain the only corresponding pro-

vision in the Statute of Monopolies is "which othert at

the time of making of such letters patents and grants

shall not use." In the United States the words are "not

known or used by othert in this country." In the Cana-

dian Statute the phrase "any other person" is singular.

In the British and American enactments the word "others"

is used in the plural. It is therefore submitted that no

matter what might be read into the Canadian Act to limit

or extend the meaning of the terms "new" and "first

inventor" it is impossible to read out of the Act the

words "any other person." It is therefore submitted that

an invention is anticipated by knowledge or use by one

person.

Anticipation The question whether the invention is new or was
aquutionof previously known or used is one of fact and depends upon

the circumstances in every case (Pickard v. Prescott

11892], 9 R.P.C. 195 at p. 200). In order to negative

novelty it must be shown that something substantially

identical with the invention was previously known or used.

Something produced by accident without knowledge

of what has been done or how it was done and conse-

faet.
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?ior!!n/'"""jK ""^ ''°*" "• '•«P'-'><'"ee it h not an inv.n-tion and can therefore not be an anticipation (Ransom v^ ?*'^'!i;.»'.,'l'*
^"^ "*S81' 1 fisher 242; Tilghman vProctor, 102 U.S. 707, 26 L. Ed. 279).

'gnman v.

in ilJ^'^X
"""* •""'''', T^ ''* *" anticipation the idea

recn^r'^ "ur
""P*'''' °' P™"''"' »PPli™tion. To

fnl / r' '''"ut
"PP™"''. however nearly to the solu-

en„^.ah Th
P"""" ?"* y."' ''»^« '' ""'olved, are not

Z7J^}' JV" ." "'' '°Y«°*'o» "nles" there is reached the

fl!!^\'
P""*'"?'; operative. idea, which when embodied inanffble materials, will accomplish the desired result(Robinson on Patents, p. 122, sec. 80.)

For this reason, mere experiments if unsuccessful

evTT.r"^ ^'f^ "P/'r" *"« """"P'^t^ invent'n andeven although patented, do not anticipate. In Coff n 7Ogden 86 U.S. 120, 21 L. Ed. 821, this was put as fol

m^-V h»v.* If™-*""' "f
d"eovery relied upon as a defence,

™ult»n,T^l.»?"K'"""P'''*''' ,•'?'' ""P"''''' °' Producing theresult sought to be accomplished, and this must be shownby the defendant. The burden of proof rests upon hT
UtC'Z '""O""'''* to^bt must be resolved against h m
.L!„f .• * ""^ embryonic or inchoate; if it rested inspeculation or experiment; if the process pursued for itsdevelopment had failed to reach the point^f consumma!
tion. It cannot avail to defeat a patent founded upon adwcovery or invention which was completed while in the othercase there was only progress, however near that progress mayhave approximated to the end in view. The law reaui>esnot conjecture, but certainty."

requires.

The following decisions in the United States arem point: Gayler v. Wilder, 10 How. 477, 13 L Ed 6M
S^t ^? ^^?'^'"-»";„l« U.S. 275, 38 L. Ed. 154; 128.Ct. 443; Cantrell v. Wallick, 117 U.S. 689; Hitchcock

l82 BT-i'p^'"*?"- ^f'/"*""" -• American fFisher

tw'uq 28fl IS^T^'-i? L''^= °''*""« ^- Winona,

GuiIdloU.8. 181.
•
^- '''• '' '•^*- "«• »™™ -

The following English cases may be consulted, bear-.ng m mind, however, that in Great Britain the antidpa-
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tion must not only have been an invention, but alec liave

been published: Jone. v. Pearoe (1832) 1 W.P.C. 122;

HousehiU Co. v. NeiUon (1843) 1 W.P.C. 873; Stead v.

WilUams (1843) 2 W.P.C. 126; Electrolyte Plating Appara-

tus Co. v. Holland (1901) 18 R.P.C. 821.

If, however, experiment ha« resulted in an invention

of a practical character embodying the same idea as a sub-

sequent invention, there will be anticipation, even though

the prior invention may not be mechanically perfect, or

may not have reached the highest degree of perfection.

(Forncrook v. Root, 127 U.S. 176, 32 L. Ed. 97; Magin v.

Karle, 150 U.S. 387, 37 L. Ed. 1118; The Telephone

Cases, 126 U.S. 1, 31 L. Ed. 863; Brush v. Condit, 132

U.S. 39, 33 L. Ed. 251; Planing Machine Co. v. Keith,

101 U.S. 479, 25 L. Ed. 939.)

The prior knowledge or use need not have been con-

tinuous to the time of the later invention. Remoteness or

abandonment are only of importance as furnishing grounds

for the inference that that which is set up as an antici-

pation was not in fact identical with the later invention.

The matter is put by Cotton, L.J., in Morgan v. Wind-

over (1889) 5 R.P.C. at p. 302, as follows: "If in truth,

we were satisfied that a carriage, in accordance with that

which is claimed by Mr. Morgan as his invention, was

then made, and made in a practical working shape, it

would not be material that it had never been used from

that time to this, because there wo ild have been a prior

use of that which U claimed by Mr. Morgan as his inven-

tion but, as was pointed out by Lord Brougham in The

HousehiU Co. v. NeiUon (1843) 1 W.P.C. 679, although, if

there is a complete anticipation by prior use, the abandon-

ment of it is nothing, yet, when it is a question of whether,

really, tl-ere was a carriage perfected in accordance with

the plans of Mr. Morgan, the fact that it had never been

used for thirty-six years, or something of that sort, before

he took out his patent, is most material, as leading to the

conclusion that that which was made in the year 1848

was not a perfect carriage in accordance with the invention

of Mr. Morgan."

In Buser v. Novelty, 151 Fed. 478, 81 CCA. 16, is

found a statement of the law which baa been criticised
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in the United States. It is believed, however, to be a
correct Btstement of the Canadian law. It was there said:
"If, then, an alleged invention is in fact an invention, no
subsequent abandonment of it can be said to be an aband-
oned experiment. At most it is an abandoned invention,
but an invention that has been abandoned is as much an
anticipation, and to as great an extent negatives novelty,
as an invention that has not been abandoned. . .

."

See also Clisby v. Reese, 88 Fed. 646, 32 CCA. 80;
Lawson v. Hillman, 123 Fed. 416, 69 CCA. 510; United
V. Greenman, 183 Fed. 283, 82 CCA. 881; Brush v.
Condit, 132 U.S. 39; Deering v. Winona, 186 U.S. 286;
Brooks V, Sacks, 81 Fed. 403; Westinghouse v. Stanlev
133 Fed. 174.

In the United States the principles as to when an United
invention is perfected so as to amount to an anticipation Stateiprin-
have been well established. In view of the similarity of "{'" " '»

the Canadian Statute to the American Statute it is of ™t°o"hM
interest to consider these principles. The following por- b<»n oer-

tions of the Revised Statutes of the United States are of
[«""'».««

importance in this connection: iSuSpi?,™':

"Sbction 4886. Any person who has invented or
discovered any new and useful art, machine, manufacture
or composition of matter, or any new and useful improve-
ment thereof, not known or used by others in this country,
.and not patented or described in any printed publication
in this or any foreign country, before his invention or
discovery thereof, and not in public use or on sale for
more than two years prior to his application, unless the
same is proved to have been abandoned, may, upon
payment of the fees required by law, and other due
proceedings had, obtain a patent therefor." [See prior
patent statutes, section 24, 1870; sections 6 and 7, 1836;
section 1, 1800; section 1, 1793.]

"Sbction 4923. Whenever it appears that a patentee,
at the time of making his application for the patent, be-
lieved himself to be the original and first inventor or dis-
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ooverer a{ the thing patented, the iame ihsU not be held

to be void on account of the invention or discovery, or

any part thereof, having been known or used in a foreign

country, before his invention or diacovery thereof, if it

had not been patented or deecribed in a printed publica-

tion." [See prior patent statutes, section 62, 1870; section

IS, 1836.)

"Sbctiom 4920. In an action for infringement the

defendant may plead the general issue, and having given

notice in writing to the plaintiff or his attorney, thirty

days before, may prove on trial any one or more of the

following special matters:

"Second. That he had surreptitiously or unjustly ob-

tained the patent for that which was in fact invented by

another, who was using reasonable diligence in adapting

and perfecting the same; or

"Third. That it had been patented or described in

some printed publication prior to his supposed invention or

discovery thereof; or

"Fourth. That he was not the original and first in-

ventor or discoverer of any material and substantial part

of the thing patented; or

"Fifth. That it had been in public use or on sale in

this country for more than two years before his applica-

tion for a patent, or had been abandoned to the public."

The principles referred to have been the result of

innumerable decisions. Those which seem of importance

are to be found in an elaborate judgment in Automatic

Weighing Machine Co. v. Pneumatic Scale Corporation,

166 Fed. 288, where many of the decisions are reviewed.

They are as follows:

1. A statutory invention is a completed invention; that

is, an invention which is perfected and adapted to use, and

an inventor has not made an invention in the legal sense,

until he has reduced his invention to practice.
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3. An invention need not be perfected and adapted to
uie, or reduced to practice, in order to obtain a valid
patent, «ince no such condition ia contained in the atatutei.
Filing a complete and allowable application ia conatructive
reduction to practice, and the courta have adopted the rule
that auch an application is conclusive evidence that the
patentee made his invention, that is, reduced his invention
to pract:'.e, at least as early as the date of filing.

3. A conception evidenced by disclosure, drawings, and
even a model confers no rights upon an inventor, unless
followed by some other act, such as actual reduction to
practice, or filing an application for a patent. A concep-
tion of this character is not a complete invention under
the patent laws. It may constitute an invention in a
popular sense, but it does not make the inventor the
"original and first inventor" under the atatutea.

4. A patentee who haa used "reasonable diligence in
adapting and perfecting" his invention can carry the date
of his invention back to the time of his drawings and dis-
closure.

This rule, which is treated as an exception to the
general principle, was iint introduced into the Patent Law
in 1836. By section 15 of the Act of 1836, c. 357, 5
Stat. 123, it was provided that the defendant in an action
upon a patent may set up in defence that the plaintiff had
"surreptitiously and unjustly obtained his patent for that
which waa in fact invented by another who was using
reasonable diligence in adapting and perfecting the same."
This provision is now contained in section 4920 of the
Revised Statutes quoted above.

The effect of this laat propoaition was onaidered in
Reed v. Cutter, 1 Story 590, Fed. Cas. No. 11645, where
Mr. Justice Story said:

"The Patent Act of July 4, 1836, c. 367, ss. 7, 8, 13, 15,
16, 5 Stat. 322, expressly declares that the applicant
for a patent must be the first, as well as an original in-
ventor. The passage cited from Mr. Phillips' work on
Patents (page 395), in the sense in which I understand it, is

perfectly accurate. He there expressly states that the
party claiming the patent must be the original and first

inventor, and that his right to a patent will not be defeat-
ed by proof, that another person had anticipated him in

I
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reasonable diUfenoe in adaptins and perfecting the lame.

Theie latter wordi are copied from the fifteenth lection

of the Act of 1836 (chapter 357) and constitute a qualifi-

cation of the preceding language of that section, so that

an inventor who has firet actually perfected his invention

will not be deemed to have surreptitiously or unjustly ob-

tained a patent for that which was in fact first invented

by another, unless the latter was at that time using

reasonable diligence in adapting and perfecting the same.

And this I take to be clearly law; for he is the first

inventor in the sense of the Act, and entitled to a patent

for his invention, who has first 'periected and adapted the

same to use; and until the invention is so perfected and

adapted to use it is not patentable. An imperfect and

incomplete invention, resting in mere theory or in intellectual

notion, or in uncertain experiments, and not actually re-

duced to practice, and embodied in some distinct ma-

chinery, apparatus, manufacture or composition of mat-

ter is not, and indeed cannot be, patentable under our

Patent AcU, since it is utterly impossible, under such

circumstances, to comply with the fundamental requisites

of those Acts. In a race of diligence between two inde-

pendent inventors, he who first reduces his invention to a

fixed, positive and practical form, would seem to be en-

titled to a priority of right to a patent therefor. Wood-

cock v. Parker, Fed. Cas. No. 17, 971. The clause of the

fifteenth section, now under consideration, seems to qualify

that right, by providing that, in such cases, he who in-

vents first shaU have the prior right, if he is using reason-

able diligence in adapting and perfecting the same, al-

though the second inventor has, in fact, first perfected

the same and reduced the same to practice in a positive

form. It thus gives full effect to the well-known maxim

that he has the better right who a prior in point of time,

namely, in making the discovery or invention."

The basis for the general principles given is suggested

in Walker on Patents, 4th Ed., p. 67, s. 61:

"Novelty of a machine or manufacture is not negatived

by any prior unpublished drawings, no matter how com-

pletely they may exhibit the patented invention, nor by

any prior model, no matter how fuUy it may coincide
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with the thing covered by the patent. The reuon of thii

rule ii not stated with fulnen in either of the caiee which
support it, but that rexxon is deducible from the itatute

and from the naturr ',f drawings and of models. The
statute provides, rrlevaMi in th" iii'wness of patentable

machines and manufn't'irei, tha> tli<'y ^hall not have been
previously known " ujoJ bv othns in lliis country. Now,
it is clear that to ' '>' n luudil oi u dr'i«i;ig is not to use the

machine or munuh'Mtre whirl: it eprvsents; and it is

equally obvious ihat ti> kiii.» i druvin^ or a model is not

the same thing an knowMi; tiir atii'MR which that drawing
or model more ui- 1l-s8 mptrftotly pictures to the eye. It

follows that neither c! tho*<' thiin" (^an negative the new-
ness required by the stalnfi. Nor is the statutory pro-

vision on this point lu'-Uinir in i;oud reasons to support
it. Private drawings may be mislaid or hidden so n? '.'

preclude all probability of the public ever derivj- • 'ir'

benefit therefrom; and even if they are seen by sf r,,! or

by many, they are apt to be understood by fer :' ii.v

none. Models also are liable to be secluded from .> i^iid

to suffer change, and thus to fail of propagation. \'ot:-

over, if a patent could be defeated by producing :; tin:.Id

or a drawing to correspond therewith, and by tr-lifvlng

that it was made at some sufficiently remote poll u' lui'

in the past, a strong temptation would be offered to

perjury. Several considerations of public policy and fit

private right combine, therefore, to justify the rule of this

section."

This statement of Walker has been approved in a

number of cases. It must, however, as regards models,

be read in the light of the language used by Judge Coxe in

American v. Wagner, 151 Fed. 576, 81 CCA. 120:

"These are all the authorities cited by Mr. Walker,

and we are convinced that they do not sustain the broad
contention of the complainant. The law, section 4886 of

the Revised Statutes, provides that any person may
obtain a patent, inter alia, for a machine invented by him

' 'not known or used by others in this country before his

invention or discovery thereof.' It is clear, as pointed out

by Mr. Walker, that knowledge of a model of a machine
is not knowledge of the machine itself any more than
knowledge of a model of Brooklyn Bridge is knowledge of
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that structure. But we think the rule should be restricted

to a model pure and simple as the word is understood in

common parlance, vii., a pattern, a copy, a representation

usually upon a reduced scale. The word 'model' should

not be construed to mean the identical device which is

covered by the patent. If this were otherwise a defendant

who produces the exact structure of the claims and proves

that it was known prior to the date of the alleged inven-

tion is completely answered if the complainant can show

t [ that the anticipating structure was filed as a model. In

other words, the question is not one of nomenclature but

of fact. In the case of a complicated machine a <mall

model incapable of actual use may be filed for the pur-

pose of explaining and illustrating the drawing; that such a

model alone would not anticipate is, of course, perfectly

clear. On the other hand, it frequently happens that the

applicant files as his model not a pattern or reproduction

of the thing invented by him, but the thing itself. Take,

for illustration, an application '''v a patent for a horse-

shoe nail when one of the nails T'ude by the inventor is

filed as a model, can it be that a subsequent applicant can

hold a patent for that nail or any feature thereof after

proof of its prior existence and the knowledge thereof by

the public? During the pendenry of an application a

model filed in the Patent Office is supposed to be inac-

cessible to the public and therefore proof of its filing

date is not alone proof of public knowledge at that time

but, on the other hand, such knowledge having been shown

by extrinsic evidence, the model is not open to the suspi-

cion that it has been altered, and until proof to the con-

trary is adduced, must be presumed to be in the condition

it was at the date of filing. As before stated, we think

the Yost model was something more than a mere model,

for the reason that it is a full operative embodiment of

the tabulating mechanism, and for the further reason

that its existence and purpose is established by evidence

independent of its connection with the Patent Office."

<>»«»)o^ How far these rules will be adopted in Canada it is

^ehow f»r
i^p^jgibip to surmise. The last rule is based on the pro-

8Ut«s vision of the Statute with which there is no corresponding

SWp'~ bection in the Canadian Act. If the others are, as sug-

followwl gested by Walker, based on the wording of section 4886 of
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the Revised Statutes, there ia no reason why they should not

apply in Canada, as section 7 of the Canadian Act is in

practically the same words. It would seem, however,

that they are the result of an effort to evolve a satisfac-

tory patent law rather than to interpret the language of

any particular section or sections. While the principles

laid down are convenient they are somewhat arbitrary and
it would be very rash to assume that they will be adopted
by Canadian courts.

The wording of the Canadian Statute, which is like

that of the United States in this respect, does not require

that the prior invention shall have been used but only

known. The statute does not say "known and used,"

but "known or used." (Parker v. Ferguson [1849] 1 Blatch.

407; Parker v. Hulme, 1 Fish. 4-5.) To hold, as has been

done in the United States, that an art, machine, manu-
facture or composition of matter is not known unless it

has been actually made or reduced to practice, seems to

be a very narrow and unwarranted interpretation of the

Act. Some inventions may be of such a co;: plicated nature

that no one can be sure of them until they are actually

made or operated. With most inventions, however, once

they have been worked out in the mind of the inventor

they are quite as well known as they are after being re-

duced to practice as required in the United States. A
. skilled mechanic, for example, will understand most ma-
chines as completely from a drawing or model as from

the actual machine. We therefore see no reason, except

the ground of convenience, why the Canadian courts

should adopt the principles laid down by the American
courts.

The writers are therefore of the opinion that the ques-

tion as to whether an invention has been previously known
or used must come down to a question of evidence and
that the kind or amount of evidence necessary to show
anticipation cannot be limited except by the ordinary

rules of evidence and proof. Evidence sufficient to show
that the invention has been perfectly conceived will be

sufficient. It need not have been actually reduced to

practice provided unly ordinary mechanical skill is re-

quired to carry the conception to success.

loTsntioo
perfectly
conoelTed
probablj' an-
ticipates
under Cana-
dian taw.
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In Great Britain, u has be«n gtated, the queiition ii

j_----j- whether the invention has before the patent been u»ed or

JJiJJ'" published in such a way that it must be said to be in the

possession of the public. In England the invention is not

new if it has been used in public (Carpenter v. 8mith

[1842] 1 Web. P.C. 643; Gill v. Coutts & Sons [1895] 13

R.P.C. 126, 136), or if it has been described in a book

(Stead v. WiUiams [1844] 2 Web. P.C. 126, 142) or speci-

fication (Jones v. Berger [1843] 1 Web. P.C. 544, 650;

Rucker v. London Electric Supply Corporation [1000]

17 R.P.C. 279) or an official report (Patterson v. Gas

Light and Coke Co. [1877] 3 App. Cas. 239), or if shown

in a published drawing (Herrburger Schwander et Cie v.

Squire [1889] 6 R.P.C. 194; Electric Construction Co. v.

Imperial Tramways Co. [1900] 17 R.P.C. 537, 550), or if

a model has been exhibited in public (Winby v. Manchester,

etc.. Steam Tramways Co. [1890] 8 R.P.C. 61, 66), pro-

vided there has been a sufficient description or disclosure

to enable a highly skilled person, without the exercise of

invention, to carry out the alleged new discovery. (Sav-

age v. Harris [1896] 13 R.P.C. 364, 368; Betts v. Neilson

[1868] 3 Ch. App. 429; Philpott v. Hanbury [1886] 2

R.P.C. 43; King, Brown * Co. v. Anglo-American British

Corporation [1892] 9 R.P.C. 313, 320.)

In Canada an invention is not new if at the date of

invention it had already been known or used by any per-

son. The prior user need not have been in public. Pub-

lication of a prior invention is not necessary. Publication

of the invention except as evidence of abandonment is

immaterial. The English cases must therefore be used

with great care.

Kvidwce As to the evidence which will be required to prove
attumty to

p^j^, knowledge of an invention not communicated- to the

Cwl^f public, we can get very Uttle light from the authorities

There are no Canadian cases of any value. T^e English

oases are not in point. The only cases from which any

help can be gained are the American decisions arising

under section 4920 of the Revised Statutes where a patent

has been obtained tor what was in fact invented by

another who was using reasonable diligence in adopting and

perfecting the same. It is submitted that evidence suffi-

cient to show a prior invention made but not adapted and
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perfected under the United States law will be sufficient to
show anticipation in Canada. Proof may be made by
drawings or models. (Loom Co. v. Higgins, 105 U S
68, 26 L. Ed. 1177; Odell v. Stout, 22 Fed. 159; Kreeland
V. Sheriff, 18 O.G. 242; Reeves v. Keystone Bridge Co.,
8 Fish. 546, Fed. Cas. No. 11660; Mirrow v. Shoemaker,
59 Fed. 120), or by oral testimony (Standard v. Peters,
77 Fed. 630, 23 CCA. 367.)

A prior invention may be established by parol evidence
alone. (American v. Weston, 59 Fed. 147, 8 CCA. 56;
Washburn v. Beat-em-All, 143 U.S. 275; Consolidated
Fruit Jar Co. v. Wright, 94 U.S. 92; Egbert v. Lippman,
104 U.S. 333; Onduras v. Hovey, 124 U.S. 694; Jones v.
Barker, 11 Fed. 597.)

The rule as to burden of proof established in the
United States courts is as follows:

Where anticipation is set up by a defendant in an United
infringement action the burden of proof rests upon him. 8t»tei rule

Where, however, anticipation prior to the date of the "iJ^j^T**"
patent is proved the burden is shifted to the plaintiff to where
prove that bis invention was made anterior to the alleged "t'o'Pation

anticipation. (Clark v. Williamanter, 140 U.S. 481
"""'''

35 L. Ed. 521, 11 S. Ct. 846; Untermeyer v. Freuni' 58
Fed. 205, 7 CCA. 183; Rogers v. Fitch, 81 Fed. 9S9,
27 CCA 23; New England v. Sturtevant, 150 Fed 131.

. 80 CCA. 85.)
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Whether English decisions are exactly in point in

determining what is meant by the word "useful" as used

in the Canadian Statute is a matter of some doubt.

The sixth section of the Statwte of Monopolies does not

refer to the necessity of utility in the invention, but saving,

as it does, the common law prerogative of the Crown, it

refers us back to what had previously been held to be the

necessary elements of an invention. One of these elements

was that it should tend to the furtherance of trade and

be for the good of the realm. (Darcy v. AUin (1602)

Noy. R. 178.) The public had a right to receive a

meritorious consideration in return for the protection

granted (Boulton v. Bull [1796] 2 H. Bl. 483). On this

foundation the requirement of utility rested.

A late definition of utility as the term is understood

in England was given by Buckley, J., in Welsbach Co. v.

New Incandescent, etc., Co. (1900) 17 R.P.C 237, at

p. 252:

"Utility, in Patent law, does not, as I understand it,

mean either abstract utility, or comparative or competitive

utility, or commercial utility. It was described by Mr.

Justice Grove in Young v. Rosenthal, 1 R.P.C. 34, as

meaning an invention better than the preceding knowledge

of the trade as to a particular fabric. I adopt this defini-

tion if the word 'better' be understood as mean^ig better

in some respects and not necessarily better in every re-

spect, so that, for instance, an article which is good, though

not so good as that previously known, but which can be

produced more cheaply by another process, is better, in

that it is better in point of cost, although not so good in

point of quality. . . .

"Again I may take another test of utility, namely,

that an invention is useful for the purposes of the Patent
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Law, when the public are thereby enabled to do sometbini
which they could not do before, or to do in a more ad-
vantageous manner, something which they could do be-
fore, or to express it in another way, that an invention
18 patentable which offers the public a useful choice "

The test of utility stated by Buckley, J., is adopted
though It would seem with a possible modification by

^,°cii^ ™*.T*„"„*°
'^*'"" " '^'•y**' Thompson A Co.

(1907) 2fi RFC. 177, at p. 192: "In my opinion, it is noi
necCTsary that I should decide, even if I were competent
to do so whether th> grummet ring suspension or the
compainers latest is tb«' most satisfactory. It is enough
If the new suspension affords a useful choice to personswho require compasses." (See also Wilson v. Wilson
Brothers Bobbin Co., Ltd. [1911J 28 R.P.C. 733 739

28*R.P^c''l63,^C.A.f°""
^°' "' ^"^ ^™**'*" '''"''

The result of the English decisions seems to be that Mesniniofan invention must possess advantages of some kind over "<»<>f>J in
what already exists. It is not thought that the word JlS""""
useful in the Canadian Act must be read in this sense

As pointed out, the requir»ment of utility arises in Eng-
land from thi' necessity of consideration for the grant
In Canada there seems no reason why the idea of con-
sideration should enter into the question. We are simply
called upon to interpret the words of the statute. It is
submitted that the word "useful" does not imply any
companson with what already exists but only requires that
the invention shall be serviceable or capable of use If
a thing is useful (in the sense of being serviceable) in
itself and is new, there (ran be no question as to whether
It IS better than what has previous y existed

This view is that adopted by the United States courts Unitedon the statute from which our section is copied. In Stmte.
Crompton v. Belknap (1869) 3 Fisher 536, the word """•
useful" was held to mean "capable of some beneficial

use, in contradistinction to what is pernicious or frivolous
or worthless. In Shaw v. Colwell Lead Co. (1882) 11 F
711, It was said at p. 715: "The statutes do not require
inventions to be superior to or better than all other
things known to be patentable. It is sufficient if they
are useful m themselves, if they are aUo new." (Bell v
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Duiiels [18681 1 Fisher 378; Seymour v. 0»borne 11878]

11 Wallace 516; Crouch v. Speer 118741 6 O G. 187;

Hoffheims v. Brandt, 3 Fish. 218; Crown v. Alummum,

108 F. 845; Lamb Knit Goods Co. v. Lamb Glove *

Mitten Co., '20 F. 267.)

The English cases raise the question "useful for whatY

and give the answer: "for the purposes set forth in the

patent." (Une-Fox v. Kensington 4 Knightsbndge

Electric Lighting Co. [1892) 9 R.P.C. 413, 417.) H it is

not useful for such purposes the patent is void. (Simpson

v. Holliday [18861 L.R., 1 H.L. 315; Turner v. Winter

[17871 1 W.P.C. 77; Bloxam v. pisee [18271 1 C. ft P. 558;

United Horseshoe and Nail Co. v. Swedish Horsenail Co.

[18891 6 R.P.C. 1, 8.) If the patentee has set forth a

number of purposes for which the invention is alleged to

be useful, and it turns out that the invention is not

useful for them all, it will nevertheless be valid unless

the purposes for which it is useless were the principal ones,

and it can be said that the statements of the patentee

are substantially misleading and false in suggestion.

Stirling, L.J., in Ward Bros. v. James Hill 4 Sons

(1903) 20 R.P.C. 180, at p. 202, said: "But then it is

said that the specification contained a representation that

the invention which is the subject of claim 2, would

be us«!ful if it was worked automatically, and consequent^

on the authority of the case of Bloxam v. Elsee (6 B. ft C.

169) that inasmuch as it was not useful when worked

automatically the patent was invaUd. It does seem to me

that if the specification contained such a representation,

the consequence which is contended for would follow, but

I cannot find any such representation in the specification.

Mr. Justice Parker in In the Matter of Alsop's Patent

(1907) 24 R.P.C. 733, referring to utility fpr purpose

specified at p. 753, said: "Want of utility in this sense,

must however, in my opinion, be distinguished from want

of utility in the sense of the invention being useless for

any purpose whatever. . . . Further there may be cases in

which the result which the patentee claims to have pro-

duced, can in fact be produced, but the patentee has gone

on to detaU the useful purposes to which such result can

be applied and that in fact the result produced cannot be

applied to one or more of such purposes. In such a case
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I do not think the patent is necessarily void, provided
there are purposes for which the result is useful. If itbe avoided it can only be because it contains a misrepre-
sentation so material that it can be said the Crown ha«

K.P.C. 364; Lewis v. Marling [1829) 10 B. 4 C 22-
Haworth v. Hardcastle [1834) 1 Bing N C 190

)

^.nIrii*."n^
"* »™ without decisions it is thought the Mi.Ie«li„g

l^anadian law on this point is the same as the Enriish •'•'•"'t
An untrue statement of purposes for which the invention

"'<"""">•
.s useful wil ully made for the purpose of misleading prob-ably falls within the terms of sec. 29 of the Patent Act andrenders the patent void. It is not thought that sec. 33has any direct application to the statement of the purposes

Z "ll"'^/''' '"vention > useful made in the patent.
Sec. 33 refers to the subject matter of the invention asclaimed which must be the same whether all the usesclaimed exist or not. It may, however, perhaps furnishan argument from analogy in favour of the view of theEnghsh courts.

absint?f%J!."'i;^'*
***"»"».'*. has been held that utility is Invention-absent if the invention is immoral or its use pernicious '"'"»«

(Klein V. Russell, 19 Wall. 433; Richard v. Dubon, 103 F ^j^'
868.) In Canada, inventions having an "illicit" object

"^
.
are specifically excluded by subsection 2 of sec 7 of theAct, and It IS therefore not necessary under it, to construe
the term useful" to exclude such inventions

"Illicit" appears to be a term of much wider scope
than immoral, and under it the Canadian Patent Officehas refused to grant patents for inventions, such as thoseon oleomargarine compounds, which in other countrieswould he good subject matter. The refusal to grant
patent on oleomargarine compounds is based on theCriminal Code which prohibits the manufacture or sale of
oleomargarine compounds, and it would appear that a
similar objection would exist to the granting of any
patent, the sole purpose of which was to provide a means
for evading or contravening the prohibition of some
statute The courts as yet in Canada have not consideredany patenU of an illicit or immoral character

w,-' K.M 'l"
."• ^"r^f "^ "} ^^^ '' "4). «n inventionw&i held to be useful, "if ,t is used or is designed and
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Imprntin
inTantioM.

adapted to be used, to aeoompliah a good reiult, though

in fact it ii oftener uaed, or a* well or even better adapted

to be utied, to aceompliih a bad result."

A patent for an invention which is inoperative or un-

workable ' V be attacked on two grounds. First: It is

not an i-vention. Second: It is not useful. The first

grount*. !^ -^eally the proper one. It has been held in the

United .tates that to sustain a defence of lack of utility

against a patent on the ground that it is inoperative or

unworkable, it is necessary for the defendant to show

either that it is theoretically impossible for such a device

to operate or demonstrate by* clear proof that persons

skilled in the art to which the invention appertains have

endeavoured in good faith to make the patent work and

have been unable to do so. (Crown v. Aluminum, 108

F. 845.)



CHAPTER V.

Abanoonhint—Public Vat oi Sah.

Sec. 4S86 o( the Revised Statute* of the United States
contuns the provision that "any person who has invented
• . .

unless the same is proved to have been abandoned
may . . . obtain a patent therefor." In the Canadian
Statute the word "abandonment" does not appear. It is
believed, however, that the law as to abandonment is sub-
stantially the same in Canada as in the United States.

Any person who has invented something new has an
inchoate right, which by compliance with the statute,
may be converted into a property in his invention. The
patent secures to the inventor an exclusive right. It
prevents others from making or using the invention.
Prior to the granting of a patent the inventor may ex-
tinguish his inchoate right by surrendering or dedicating
his invention to the public. Once the invention passes
into the public domain the inventor cannot resume his
right.

Abandonment may rest upon the actual intention of AbMd'jo
the inventor to dedicate his invention to the public. Such """,'

f''-
a dedication like any other dedication must be clearly ™tu.J -"

proved. (Mast v. Dempster, 82 Fed. 327, 27 CCA 191- »on«frui-

Ide V. Trorlicht, 115 Fed. 137, 53 CCA. 341.) It may,' f^viJ"*''
however, be constructive where it results from a statute
which may be considered as operating regardless of the
intention of the inventor or a^i raising an irrebuttable
presumption of an intention to abandon. Under the
Canadian Statute an invention must be regarded as aban-
doned under sec. 7 where it has "been in public use or on
sale with the consent or allowance of the inventor thereof,
for more than one year previously to his application for
patent therefor in Canada."

An invention may be abandoned to the public either
before. »t the time, or after application for a patent.
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Before nukini applicition the inventor nuiy in wordi

expreuly diaclsim any excluaive right in hii invention or

dedicate it to the public. Or his conduct may be luch as

to be inconsistent with an intention to retain the right to

claim a patent (Kendall v. Windsor, 62 U.S. 322, 16

L. Ed. 166; United States, etc., Cartridge Co. v. Whitney

Arms Co., 118 U.S. 22, 30 L. Ed. 63; Crown v. Aluminum,

108 Fed. 846, 48 CCA. 72). In either case his inchoate

right to a patent is extinguished and cannot be resumed.

(Pennoclt v. Dialogue |1829| 2 Pet. 1, 7 L. Ed. 327;

Kendall v. Windsor (18581 62 U.S. 322, 16 L. Ed. 168;

Crown V. Aluminum, 108 Fed. 848, 48 CCA. 72; Planing

Machine Co. v. Keith 118791 101 U.S. 479, 484.)

No precise test can be applied as to the conduct from

which abandonment may be inferred. It is a question of

evidence. Desertion or destruction of a device without

any definite intention of resuming experiments in connection

with it may show abandonment of the invention. (Sey-

mour V. Osborne [18701 78 U.S. 816, 20 1.. Ed. 33; John-

ston v. Root, 2 Fish. 291, 2 Clifford 108.) In the United

States it has been held that long delay, constituting laches

in applying for a patent, may also prove abandonment.

(Consolidated Fruit Jar Co. v. Wright, 94 U.S. 92, 24 L.

Ed 68; Craver v. Weyhrich, 31 Fed. 607; Wright v.

Postel, 44 Fed. 382.) Delay will, however, not amount

to abandonment where it is accounted for in such a way

as to be consistent with an expectation to finally secure

a patent. Delay may be explained by illness or insanity

(McNeely v. Williams 96 Fed. 978, 37 CCA. 641;

Ballard x. Pittsburg, 12 Fed. 784), or by poverty (Smith v.

Goodyer-r 93 U.S. 491 ; Celluloid Mfg. Co. v. Crofut, 24

Fed. 79b;. The poverty must be extreme and disabling.

(Rifle ft Cartridge Co. v. Arms Co. [1888] 118 U.S. 24;

Wickersham v. Singer 11889] 1 McArthur's Patent Cases,

689; Craver v. Weyhrich 11887] 31 Fed. 607.) The

question whether an inventor who keeps the invention

secret so that he may enjoy the exclusive benefit of its use

loses his right to a patent is considered later.

An invention may also be abandoned at the time of

application for a patent. The inventor will be held to

abandon an invention when he formally disclaims it in an

application for a patent for some other invention. (Yale
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Lock Co. V. Brrksbirp Bank [1800) 135 1.8. 342, 34 L.

Ed. 168, 10 S. Ct. 884; PitUbufR v. CowIph Electric ('o.,

55 Fed. 301.)

The general rule ia that anything described in a iiperi-

fication, if not claimed, in preaumed to be given to the
public. (Barnett-McQueen v. Canadian Stewart Co., Ltd.
IIQIOI 13 Ex. C.R. 18e at p. 221; Barter v. Howland
11878) 26 Gr. 136; Terrell on Patents, 5th Ed., p. 131;
Hincka v. Safety Lighting Co. |18761 L.R. 4 Ch.D. 607;
Miller v. Braaa Co., 104 U.S. iiO, 26 L. Ed. 783; Electric
V. Boston, 139 U.S. 481, 35 L. Ed. 250, U S. Ct. 586;
McClain v. Ortmayer, 141 U.S. 419, 35 L. Ed. 800, 12
S. Ct. 76; Ceaterwood v. C.erber, 149 f.H. 224, 37 L.
Ed. 710, 13 S. Ct. 856; Deering v. Winona, 155 U.S. 28«, 39
L.Ed. 153, 15S. Ct. 118; He Leonard (1913) 14 Ex.C.R. 351).

Thia general rule ia, however, aubject to qualificationa.
Aa it ia baaed upon the presumed intention of the inventor
to dedicate what he doea not claim, to the public, this

presumption may be rebutteit if there be something to
show that he has no such in.ention. The absence of any
intention to dedicate to the public may be evidenced by
filing another application covering the matter described,
but not claimed before the issue of the first patent
(Thompaon-Houaton v. Elmira, 71 Fed. 396, 18 CCA.
145; Graham v. Geneva |1880| 11 Fed. 138; Graham v
McCormack, 11 Fed. 859; Victor v. American, 145 Fed.
350, 78 CCA. 180, 143 U.S. 275), or by reaerving in the
first patent a right to aecure the matter diacloued by a
future patent. It may poaaibly alao be ahown by applying
for a aubaequent patent covering auch matter within a
reasonable time after the issue of the lirst patent, and
before the public have acted on the apparent abandonment
created by the failure to claim in the first patent. (Rob-
inson on Patents, Vol. I, p. 483.)

The presumption of abandonment will also be rebutted
by an amendment properly made, claiming what had not
been claimed, before the patent issues.

There is also another qualification of the general rule.
Sec. 24 of the Patent Act provides for a re-issue where a
patent ia defective or inoperative by reason of insufficient
specification where the error arose from inadvertence, acci-
dent or mistake. Failure to claim will be presumed to have

Qenersl rule,
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been intentional, but under circumstances covered by
sec. 24, it is not intention»l and does not indicate aban-
donment. Whether such failure to claim is abandonment or
not, therefore, depends upon the right of the inventor,
under all the circumstances to correct the omission by-
re-issue. (Railway Register Mfg. Co. v. Broadway & Seventh
Avenue R.R. Co. [1886] 26 Fed. 522; Batlin v. Taggart 58
U.S. 77, 15 L. Ed. 3; Topliff v. Topliff, 145 U.S. 156, 36
L. Ed. 658, 12 S. Ct. 825; Re Leonard (1913) 14 Ex. C.R. 351).

The only case which we have had in Canada held that
what could have been claimed as paM of the invention
under the specifications and description accompanying the
original patent, but was not by reason of error, mistake
or inadvertence, may be claimed on a re-issue. (Withrow
V. Malcolm [1884] 6 O.R. 12.) It is, however, perhaps
open to doubt as to whether this law will stand. The
Supreme Court of the United , States has held that a re-
issue cannot be granted to cover any matter disclosed with
respect to which an intention to claim was not shown in
the original patent. (Parker <fe Whipple Co. v. The Yale
Lock Co. [1887] 123 U.S. 87, 99; Hoskins v. Fisher [1887]
125 U.S. 217, 223; Flower v. Detroit [1887] 127 U.S.
571; Pattee Plough Co. v. Kingman & Co. [1889] 129 U.S.
294; Freeman v. Asmus [1895] 145 U.S. 240; Corbin Cabinet
Lock Co. v. Eagle Lock Co. [1893] 150 U.S. 42.) This
view appears to have been anticipated in the dissenting
opinion of Proudfoot, J., in Withrow v. Malcolm.

Where, however, something has been disclosed, but not
claimed, and unreasonable delay occurs in applying for a
re-issue, the right to a re-issue may be lost, and that
which has not been claimed held to be abandoned to the
public (Kidder v. Smart [1884] 8 O.R. 362; Withrow v.
Malcolm [1882] 6 O.R. 12). For a contrary view, see
Auer Incandescent v. O'Brien (1897) 5 Ex. C.R. 243.

Abandonment of an application, either by withdrawal
or failure to prosecute, may be evidence of the abandon-
ment of the invention. The presumption of abandonment
raised may, however, be rebutted by a new application.
(Hayes Young v. St. Louis, 137 Fed. 80, 70 CCA 1;
Godfrey v. Eames, 68 U.S. 317, 17 L. Ed. 684; Smith v'
Goodyear, 93 U.S. 486, 23 L. Ed. 952.) Where an applica-
tion has been rejected and the inventor for a considerable
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jection by amendment, the claim will be held to be dU-

3rus"'40v''pftrK'' ^l^'",
'""'' C°- - B-k^hTre Bank

Co 55 Fed «n f""^ ,«<"*"««,'?° Co.M.. Cowles Electric

67 5 I Ct 102, 'it"'""/- y^-^'* '^•^- «3' 29 L. Ed.

Ed 723 a s rt 'fa,"'!''''
": ^""e^"' "6 u.s. 593, 29 l.

41 L Ed 337 ,V f Vt"'f"T"1.-^L^''""'"='^' ^^ U.S. 26,

461 39 l' Fd Lf- f»-J'
^^'"«'' ^- Kearney, 158 U.S

also Macomber The F^xed Law of pktentss^c /07 ) '*

Jfor'-Tuo-^ro/VelL^^^^^^^^^^

rcrnad/"""""^ *- '''^ "PPlio-'tion for' patenTthereform Canada, may
. . . obtain a patent."

Under sec. 17 "The Commissioner may object to irranta patent in any of the following cases:
' * "*

(6) When it appears to him that the invention isalready m the possession of the public, with the consen?or allowance of the inventor.
consent

r^JZ f P™!''*^' *''"* * P«*^"' 'hall not be invalid byreason of purchase, construction or acquisition or use 0^the mvention prior to the issuing of a patent "unless thesame was purchased, constructed, acqu'^red or used w^thhe consent or allowance of the inventor thereof foT alonger penod than one year before the application for apatent therefor thereby making the invention one whichhas become public and in public use "

^uth^lZ'''*^
^tates Patent Act of 1836, sections 6 and 7,authorized the Commissioner of Patents to grant a patent

sale with the apphcanfs consent or allowance prior to

of 1839* nr'o^HH f^V ' "^ *''* '^'^""^ States Patent Ac?of 1839 provided that no patent should be held to be in-
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valid by reason of purchase, sale or use of the thing

covered thereby prior to the application for a patent

except on proof of abandonment (f such invention to the

public, or on proof that such purchase, sale or use had

been for more than two years prior to such application for a

patent. The provision of sec. 4886 of the Revised Statutes

is, "and not in public use or or sale for more than two
years prior to the application."

The Canadian Patent Act of 1869 required that the

invention should not be in public use or on sale at the

time of the application. (Bonathon v. Bowmanville Furni-

ture Mfg. Co., 31 U.C.Q.B. 413.) In the Act of 1872, the

Act was amended and in sec. G a clause only slightly

different from that quoted above from sec. 7 of the present

Act appeared.

The effect of the provisions of sec. 7 is that there will

be a constructive or statutory abandonment of the inven-

tion if it has been in public use oi on sale with the consent

or allowanc" of the inventor for more than one year prior

to his application in Canada.

In Smith v. Goldie (1882) 9 S.C.R. 46, it was held that

the words used in the sixth section of the Patent Act,

^872, "not being in public use or on sale for more than

one year previous to his application, in Canada," were to

be read as meaning "not being in public use or on sale in

Canada for more than one year previous to his applica-

tion." In the revision of the Statutes in 1886, however,

the wording of the section was changed, and in The Barnet-

McQueen Co. v. The Canadian Stewart Co. (1910) 13

Ex. C.R. 186, it was held that the words "in Canada"
in the section as it now stands lo not refer to "public

use or on sale," but to the application for the patent,

and therefore that the inventor is disentitled to a patent

if the invention has been in use or on sale anywhere for

more ihan a year previous to the aoplication for a patent

in Canada. (See also Lombard v. Alexander Dunbar A
Sons Co. [1910] 8 E.L.R. 261.)

An invention may be abandoned by express declaration

or by conduct of the inventor within one year prior to !'

application, but the evidence must be clear. (Eliza!

V. Pavement Co., 97 U.S. 126, 24 L. Ed. 1000; Egberi

Lippmann, 104 U.S. 333, 26 L. Ed. 755.) Public use or
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sale of the invention either by the inventor or others with-

in one year before his application is no evidence of aban-

donment. (ParkL v. Booth, 102 U.S. 96, 26 L. Ed. 54;

Haines v. McLaughlin, 135 U.S. 584, 34 L. Ed. 290;

Bates V. Coe, 98 U.S. 31, 25 L. Ed. 68; Consolidated

Fruit Jar Co. v. Wright, 94 U.S. 92, 24 L. Ed. 68.)

Public use or sale pending an application cannot evidence

an abandonment. (Goodyear Dental Vulcanite Co. v.

Smith, 5 O.G. 585, Holmes 354; Smith v. O'Connor, 4

O.G. 633, 2 Sawyer 461, 6 Fish. 469.)

The use referred to in the statute must be public.

In Hesain v. Coppin (1873) 19 Gr. 629, it was held

that the words quoted above, now found in sec. 54, amount
to a definition of public use. They were said to declare

an invention to be "in public use" if tor a longer period

than one year before the application for a patent therefor,

it has been purchased, constructed, acquired or used. The
decision in this case cannoii be questioned. The language

is, however, too broad unless read as applied only to the

facts before the court. Section 54 deals only with the

rights of intervening parties, and the public use therein

referred to is confined to use by others than the inventor.

Even confined to such use the language used in this case

can amount to little more than a general rule, subject to

explanat' and qualification. About all that can be got

out of t 54 is a suggestion that "construction" by some-

one other than the inventor may amount to use within

the meaning of the Act.

It was suggested in Hessi'n v. Coppin (1873) 15 Gr.

629, that the Patent Act contemplates an immediate dis-

closure of the invention and that the right to a patent

may be prejudiced by failure to disclose and secret use

for a considerable length of time. The same suggestion

was made by Lord Campbell, C.J., in Heath v. Smith,

2 W.P.C. 278. The point has not been decided in Great

Britain or Canada. It is submitted, however, that an

inventor may, if he can, keep his invention secret and that

secret use will not prejudice his right to a patent. (Bates

V. Coe, 98 U.S. 31, 25 L. Ed. 68; Parks v. Booth, 102

U.S. 96, 26 L. Ed. 54; Miller Patent 15 R.P.C. 213;

Woodn v. Zimmer, 1 W.P.C. 44, 82; Frost, Patent Law and
Practice, 4th Ed., Vol. I., p. 128.)
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Whether a use is public or private does not depend
upon the number of persons to whom its use is known.
"Public use does not . .ean a use or exercise by the
public, but a use or exercise in a public manner" (per

Abinger, C.B.), Carpenter v. Smith [1842] 1 W.P.C. 530,

9 M. & W. 304). A single use may be sufficient. If an
inventor having made his device, gives it or sells it to
another, to be used by the donee or vendee without limi-

tation or restriction, or injunction of secrecy, and it is

used, such use is public, within the meaning of the statute,

even though the use and knowledge of the use may be
confined to one person. (Egbert v. Lippman, 104 U.S.

333, 26 L. Ed. 755; Root v. Third Avenue R. Co., 146
U.S. 210, 36 L. Ed. 946; International Tooth Crown Co. v.

Gaylord, 140 U.S. 55, 35 L. Ed. 347; Consolidated Fruit Jar
Co. V. Wright, 94 U.S. 92, 24 L. Ed. 68; Worley v. Tobacco
Co., 104 U.S. 340, 26 L. Ed. 821; Taylor's Patent [1896]

13, R.P.C. 481; Betts v Neilson il868] L.R. 3 Ch. 429.)

Some inventions are by their very character only
capable of being used where they cannot be seen or ob-
served by the public eye. Nevertheless, if an inventor
sells a machine of which his invention forms a part and
allows it to be used without restriction of any kind, the
use is pubUt. The fact that after the construction of a
mechanical device, the mechanism is hidden from view,

does not make a us3 of the device a private one. (Egbert
V. Lippman, <()4 U.S. 333, 26 L. Ed. 755; Hall v. Mac-
Neale, 107 U.S. 90, 27 L. Ed. 367; Root v. Third Avenue
R. Co., 146 U.S. 210, 36 L. Ed. 946; Brush v. Condit,
132 U.S. 39, 33 L. Ed. 251; Smith, etc., Mfg. Co. v.

Sprague, 123 U.S. 249, 31 L. Ed. 141.)

The use of an invention by way of experiment in

testing and working the invention and for no other pur-
pose not incidental thereto is not public use within the
Act. (Conway v. Ottawa Electric Ry. Co. [1904] 8 Ex.
C.R. 432; Harnett McQueen Co. v. Canadian Stewart
Co. [1910] 13 Ex. C.R. 186; Summers v. Abell [1889] 15

Gr. 532; Elisabeth v. Pavement Co., 97 U.S. 126, 24 L. Ed.
1000.) The experiment must, however, be clearly experi-

mental (Bonathan v. Bowmanville [1871] 31 U.C.Q.B.
413; Smith, etc., Mfg. Co. v. Sprague, 123 U.S. 249, 31
L. Ed 141) and must be an inventor's experiment for the
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purpose of discovering defects and perfecting the invention,
and not a trader's experiment to test the mqricet. (Smith
* Davis V. Millon, 58 Fed. 705, 7 CCA. 439). The use
if experimental is not public within the statute, though
made in public. (Conway v. Ottawa Electric Ry. Co.
[1904) 8 Ex. CR. 432; Eliiabeth v. Pavement Co., 97
U.S. 126, 24 L. Ed. 1000; Egbert v. Lippmann, 104 U.S.
333, 26 L. Ed. 755; Shaw v. Cooper, 7 Peters 292, 8 L. Ed.
689 ) The fact that the in 'entor derived a profit from
the use so long as the profit is incidental, does not pre*
vent the use from being experimental. (Smith, etc., Mfg.
Co. V. Sprague, 123 U.S. 249, 30 L. Ed. 141; International
Tooth Crown Co. v. Gaylord, 140 U.S. 55, 36 L. Ed. 347;
Root v. Third Ave. Ry. Co., 146 U.S; 210, 36 L. Ed.
946.) Nor is the nature of the use effected by the fact

that the public derives a benefit. (Elizabeth v. Pavement
Co., 97 U.S. 126, 24 L. Ed. 1000.)

An invention will also be constructively abandoned if

it has been "on sale" with the consent or allowance of the
inventor for more than one year prior to the application.

An invention is "on sale" if it is offered for sale
whether any specimen of it is actually sold or not, and it

may be on sale even though no specimen has been actually
made if orders are solicited from models, drawings, or
otherwise. (Barnett-McQueen Co. v. The Canadian Stew-
art Co. [1910] 13 Ex. CR. 186; Plimpton v. Winslow, 14
Fed. 921; Dittgen v. Racine Paper Goods Co., 181 Fed.
394.)

A single sale of a single specimen of the thing invented
is enough to constitute putting the invention " on sale.

(Smith, etc., Mfg. Co. v. Sprague, 123 U.S. 249, 31 L. Ed.
141; Consolidated Fruit Jsr. Co. v. Wright, 94 U.S. 92,
24 L. Ed. 68; National Cash Register Co. v. American
Cash Register Co., 178 Fed. 79; in re Mills, 117 O.G. 904;
Swain v. Holyoke, 109 Fed. 154, 48 CCA. 265.)

It has been held in the United States that the disposi-
tion by an inventor for a pecuniary consideration of the
article invented amounts to a "sale" within the meaning
of the Patent Act, whether such disposition is made in
accordance with a contract to manufacture such article,

which would not be within the Statute of Frauds, or to

On sale.

Actual Bale

not necea-
Bary.

A single Bale
places in-

vention on
sale.
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not within
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may be Bale
within Act.
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aell it after manufactured. (National Cash Register Co.
V. American Cash Register Co., 178 Fed. 79.)

A sale of the invention by the inventor for experi-

mental purposes where he is unable otherwise to make
proper tests, does not put the invention on sale. (In

re Mills, 117 O.G. 004; Smith v. Sprague, 123 U.S. 249,

31 L. Ed. 141; Graham v. Geneva Mfg. Co., 11 Fed. 138.)

Where, however, there has been a case of "on sale"
made, the onus is on the inventor to prove the same was
for experimental purposes. (In re Mills, 117 O.G. 904;
Smith V. Sprague, 123 U.S. 249, 31 L. Ed. 141.)

Under the Canadian Statute, the public use or sale of

an invention by third persons more than one year before

the application for a patent does not defeat the right to a
patent unless the use or sale was with the consent or
allowance of the inventor. Under the American Act
consent or allowance of the inventor to the sale or use
has not been required since 1831).

In Patric v. Sylvester (1876) 23 Gr. 573, the head-
note reads in part as follows:

"To invalidate a patent of invention on the ground
that the subject thereof was in public use in any of the
Provinces of the Dominion for more than a year prior to

the application of the inventor for a patent, such use
need not be shown to have been with the consent of the
inventor; but to invalidate a patent on the ground that
the subject- matter was on sale in any of such Provinces
for that time, it must be shown to have been on sale

with the consent or allowance of the inventor; in this

respect sec. 6, now sec. 7, f 1 sub-sec. 32 of the Act of

1872 (35 Vic, c. 26) corres,.ond in their provisions."

Whether the head-note correctly states the law laid

down in the judgment in this case is doubtful. In any
event it is submitted that it is not good law. The language
of Proudfoot, V.C., was as follows:

"The defendant contends, however, that the plaintiff's

patent is void on the ground of prior user, in other
Provinces of the Dominion than New Bruuswick, before

the date of the patent of September, 1874; and a distinction

was attempted to be riade between the language of the
Patent Act of 1872, se< 6, relating to the grant of original

patents, and of sec. 32, sub-sec. 2, as to the extension of
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the question of novelty and no question of consent can
arise as the use is not a use of "his invention," but
"before his invention." The other clause, "and not being

in public use or on sale for more than one year previous

to his application," presupposes novelty—that is, the absence
of knowledge or use before the invention—and deals with

use of the invention prior to the application. In this

clause the words "with the consent or allowance of the
inventor" refer to the words "in public use," as well as

to the words "on jale." ' The Vice-Chancellor was certainly

wrong in stating that the public use referred to in the

latter clause must be oomprebended under the more general

phrase "used by others," which does not require consent.

The public use referred to in the second clause is after the
invention. What he describes as the more general phrase
refers only to use before the invention.

Surrepti- Since consent or allowance of the inventor is essential,
tious use of surreptitious use of the invention can have no effect,

for^mora' Knowledge or at least failure to use accessible means of

thu year knowledge is necessary to consent, and a use or sale si c-
huno effect, cessfully concealed from the inventor will not effect his

right to a patent. (Kendall v. Windsor, 62 U.S. 322,

16 L. Ed. 165; Pennock v. Dialogue, 2 Pet. 1, 7 L. Ed.
327.) But no matter by what means an invention has
been communicated to the public, if the inventor knows
of use by others abandonment will result, if he does not
at once prohibit such use or does not make application for

a patent <vithin the year. (Kendall v. Windsor, 62 U.S.

322, 16 L. Ed. 135; Sissons v. Gilbert, 9 Blatch. 185;
Shaw V. Cooper, 7 Pet. 292, 8 L. Ed. 689.)



CHAPTER VI.

Effect of Fobeion Patents on Riohtb ,n Canada.

SECTION 8.

elects to obtain a patent for his invention in a foreim
• country before obtaining a patent for the same inven'o^n Canada may obtain a patent in Canada, if the patent

s applied for withm one year from the date of the issue ofthe first foreign patent for such invention.

"2. If within three months after the date of the issue
of a foreign patent, the inventor gives notice to the Com-m ssioner» .f his intention to apply for a patent in Canadaor such nation, then no other person having commenced
to manufacture the same device in Canada durrnrsuch

facture of the same after the inventor has obtained apa ent therefor in Canada, without the consent or allow!ance of the inventor.
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The Act of 1872 (36 Vic, cap. 29, see. 7) contained

the followinK provisions:

"But an inventor shall not be entitled to a patent for

his invention, if a patent therefor in any other country

shall have been in existence in such country for more than

twelve months prior to the application for such patent in

Canada; and if during such twelve months, any perHon

shall have commenced to manufacture in Canada the

article for which such patent is afterwards obtained, such

person shall continue to have the right to manufacture and

sell such article, notwithstanding such patent; and under

any circumstances where a foreign patent exists, the Cana-

dian patent shall expire at the earliest date at which any

foreign patent for the same invention expires."

The Revised Statutes of 1886 continued this provision

changing only the first few words to read "No inventor

shall be entitled to a patent, etc."

In 1892 (55-56 Vic, cap. 24, sec. 1) the section was
repealed. Sub-sections 1 and 2 as they now appear were

then enacted. The provision as to expiration of a Cana-
dian patent at the earliest date at which any foreign

patent for the same invention expires was continued.

In 1903 (3 Edw. VII., cap. 46 sec. 2) repealed the pro-

vision as to expiry of a Canadian patent with a foreign

patent.

Sub-section The present section is very unsatisfactory. The mean-
1 • urnstis- ing of the earlier enactments was clear. The effect of the

present section is far from clear. In place of the present

sub-sec. 1, we had formerly a provision, negative in terms,

that no inventor should obtain a patent for what had been

patented elsewhere for move 'ban a year. If this provision

had any meaning its eii'ect was to limit the rights which

would in its absence have arisen from the rest of the Act.

Necessarily, inasmuch as it was entirely negative and gave

no rights, the right to obtain a patent in Canada within

the year after the foreign patent must have depended

upon other sectioni' of the Act and could not have

been elsewhere negatived. Inferentially, in the absence of

this provision, a patent could also have been obtained after

factory.
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the expiration of the year. The other section, of thr trthave not been changed in anything material o .d..cu..,on. t might therefore be argued hat It theformer provision had any meaning and wa. in effectre,tricfve the present »ub..ection has no mealglndno effect, and consequently, that a patent will be good

mg
1 the sub^iection, it will probably not prevail Itseems likely that the courts will hold, if the questionever arises that the law is now the same as before hechange made in the section, an.l that a valid patent cln^not be obtained unless applied for within a year from ?hegranting of a foreign patent. In two recent case, it Teemshave been assumed, though not decided, that tW."'

lid rr,/**''"";. ' ^'y '1»"2| 1 O.W.R. 2TO; Cope!Und-ChaUeTson Co v. Lyman Bros. Co. (1907] 9 O.w'r.
;•'

,»^-"n- '0.) It 19 probaby a case for the snnll
cation f the principle that where there is a special affirmi-"ive

. ,er given which would not be required becausethere .s a general power, it must be read as impor«n. anegative and that nothing else can be done (ex parteStephens [1876] 3 Cb.D. 659).
"^

. J.''^''T"* P?'
' ^ "' ^""^ P»t«»t «f«ce is to refuse

It cannot be contended that an inventor acquires anvgreater rights by reason of obtaining a foreign patenf

Canada merely because he has one in a foreign countrl

aec. 7. (See also Milner v. Kay [19021 1 O.W R 200 1Even where there has been a foreign patent a Can»Z„patent will be void if the invention hasten in pubS^'r
one year'

" '"'""'" °' "" '"^''°*" '" """ t^Z

69

Lttw is

probably
i „«

flame aa be-
fore ehaofte
in Bection.

Exiitence of
foreign
patent does
not relieve
inventor
from fulfil-

ment of
terms of
section 7.

f.
,•!.',

irr



70 EFFECT OP FOREIGN PATENTS.
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Certain foreign patents are issued as of the date of

filing. It is thought, however, that the section refers

to the date on which the patent is actually issued, and not

to the date given in the patent.

Sub-sec. 2 of sec. 8 is even more unsatisfactory than

sub-sec. 7. Until a patent issues any person may manu-
facture the invention. (Victor v. H. A. Wilson Co. [1904)

7 O.L.R. 576.) When the Canadian patent issues it gives

the exclusive right to manufacture to the patentee, and in

the absence of any statutory provision the rights of all

other persons to manufacture cease. The provision re-

pealed in 1892 gave any person who commenced to manu-
facture within twelve months after a foreign patent the

right to continue to manufacture and sell. The prior

foreign patent therefore in effect curtailed the rights of

the patentee. The present sub-section, unless by impli-

cation, gives the intervening manufacturer no rights;

nor does any other section of this Act. Sec. 54 gives the

right to use and sell specific articles manufactured prior to

the patent, but does not authorize om- who has, with or

without the consent of the patentee, manufactured the

patented article for less than a year before the issue >.' the

patent, to continue to manufacture after the issue thereof

(Fowell v. Chown, 25 O.R. 71, Affd. 22 O.A.R. 268).

It is open to argument that by implication the effect of

the sub-section is that where a foreign patent has been

taken out and no notice is given of intention to apply for

a Canadian patent within three months, anyone commenc-
ing to manufacture before the Canadian patent issues

may continue to manufacture after the Canadian patent

issues. This argument, however, carries legislation by
implication a long way. While it is impossible to be cer-

tain, the writers incline to the view that the sub-section

lacks application and is meaningless.

It was held in Dominion Cotton Mills Company v.

General Engineering Company of Ontario (1902) A.C.

570, that a British patent is a foreign patent within the

meaning of this section.

In Milner v. Kay (1902) 1 O.W.R. 200, a foreign

patent was obtained on September 8th, 1896, and the

Canadian application was made on September 8th, 1897.

It was held the application was within the year.
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tZltVi f* ""^ *°y ^°"'K° patent '<"• the same '""i^
mvention existing at any time during the term of the ^'J™'

'*''"

Sene'rar^""*'"*
•"'""-?• (dominion Cotton Mills Co v iVt"General Engineering Co. of Ontario 1902 A.C 570) Canadi«,

This provision was repealed in 1903, and it was provided
""""•

that no patent then existing should expire merely becauseof the expiring of a foreign patent.



Formal re-

quirements.

The petition.

Power of
attorney.

CHAPTER VII.

Application por Patent.

The formal documents and drawings reqin i for a
patent application are:

(1) Petition. Where the application is to be made
through a solicitor or agent, a power of attorney should
be incorporated with it or executed separatelv.

(2) Oath.

(3) Specifications in duplicate, signed in the presence
of two witnesses.

(4) Extra or third copy of claims.

(5) Drawings on cardboard 8' x 13', with tracings in
duplicate bearing certificate signed by applicant or his
attorney in the presence of two witnesses.

The petition practically amounts to a declaration that
sec. 7 of the Patent Act has been complied with, that is

to say, that the applicant "has invented new and useful
... not known or used by any other person before his
invention thereof, and which has not been in public use or
on sale with the consent or allowance of the inventor there-
of, for more than one year previously to his application
for patent therefor in Canada."

Under sec. 29 the patent is void if any material alle-
gation in the petition is untrue.

The petitioner n his petition, elects a domicile in
Canada, the only purpose of which is apparently to settle
the venue in the case of an impeachment of the patent
under sec. 35.

A power of attorney is not referred to in the Act or
rules, but the forms authorized by the rules make provision
for it, and indicate that it should be witnessed. The
ordinary power of attorney in view of rulings under sec.
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do thi, may bettm'edtr '""''" """""^^ ">
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forth any prior ffign patent, ^hi"'"^f 'S™' ""«' »«'
issue for such patentf

""' """^ ^^^ ^^^^' <>'
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France or ^Germanf'it T/the'Lt'T-- "' ^'^"^ B'""'"'
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'*"""« "l"*
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Title or
name.

The speci-
fication.

made before death, the assignee may apply, and no pro-

bate or letters of administration are required.

If an inventor dies during the prosecution of his appli-

cation, probate or letters of administration should be filed

before issue, and the patent will be withheld until such docu-
ment is filed, if the Patent Office has knowledge of the
death.

The inventor is required by sec. 12 of the Patent Act
to insert the title or name of his invention in the petition.

Sec. 29 provides that a patent shall be void "if any
material allegation in the petition ... is untrue,"
and it may be that a misleading or decepti-e title would
fall under this section.

In the early days in England the title performed the
functions of a provisional specification and was of the

utmost importance. Disconformity between the title

and specification was fatal to ,the validity of the grant
as being a fraud on the Crown. (Cochrane v. Smethurst
[1816] 2 Coop. Ch. Cas. 57; Campion v. Benyon [1821]

3 Brod. & Bing. 5.) Since the Patent Act of 1883, which
gave the Comptroller authority to examine the title proposed
by the applicant, no patent has been held void for dis-

conformity between the title and the specification, but
no doubt such an objection could still be taken (see Vick-

ers V. Siddell [1890) 7 R.P.C. at p. 303). Sec. 29 of the

Canadian Act would appear to leave the law substantially

the same here as in England. A title which in England
would render the patent void through disconformity with
the specification, might here be considered an untrue and
material allegation in the petition.

Unden the practice in the Paten' Office no fancy or

trade names are permitted in the title.

Sec. 13 of the Patent Act reads:

"13. The specification shall correctlj' fuily describe

the mode or modes of operating the invention, as con-

templated by tf: inventor; and shall state clearly and

distinctly the contrivances and things which he claims

as new for the use of which he claims an exclusive property

and privilege.
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"Such specification shall bear the name of the place
where, and the date when it is made, and shall be signedby the inventor, if he is alive, and if not, by the app.i-
cant, and by two witnesses to such signature of the inventor
or applicant.

"In the case of a machine the specification shall fully
explain the principle and the several modes in which it is
intended to apply and work out the same.

"In the case of a machine, or in any other case inwhich the invention admits of illustration by means of
drawings the applicant shall also, with his application,
send in drawings in duplicate, showing clearly all parts ofthe invention; and each drawing shall bear the signature
of he inventor, if he is alive, and, if not, of the appli-
cant, or of the attorney of such inventor or applicant,and shall have written references corresponding with the
specification; but the Commissioner may require further
drawings or dispense with any of them, as he sees fit

One duplicate of the specification and of the drawings
If there are drawings, shall be annexed to the patent, ofwhich It shall form an essential part, and the other dupli-
cate shall remain deposited in the Patent Office

>kT!!'' P*"""''^'™'"-
"ay in his discretion, dispense

with the duplicate specification and drawing, and in lieu
thereof cause copies of the specification and drawing in
print or otherwise, to be attached to the patent of which
tney shall form an essential part. E S c 61 s 13 "

and ft Ihf,T '''f •'Tr""'^ -1 things cS^^ a Tew
Tege [related "' "'"' "" ^""'"^'^^ """^^'^ -^^ P"""

l„nJ'"' JT'''t?'^"' ' '° ""bstance the same as in Kng-

in terms
the United States, although differing somewhft

75

^H'

* t'



76 APPLICATION roB PATENT.

Cr. English
Statute.

Cf. Ameri-
can Statute.

Sufficiency.

To whom
addresBed.

The English Statute (46 and 47 Vic, c. 57, s. 4) re-

quires thi inventor to "particularly describe ana ascer-

tain the nature of the invention and in what manner it

is to be performed," and further requires that the speci-

fication shall "end with a distinct statement of the inven-

tion claimed."

The American Statute (R.S. 4888) calls for a written

description of the invention, "and of the manner and pro-

cess of making, constructing, compounding, using it, in such

full, clear, concise and exact terms as to enable any person

skilled in the art or science to which it appertains, or with

which it is moat nearly connected, to make, construct, com-

pound and use the same; and in case of a machine, he

shall explain the principle thereof, and the best mode in

which he has contemplated api^lying that principle so as

to distinguish it from other inventions; and he shall par-

ticularly point out and distinctly claim the part, improve-

ment or combination which he claims as his invention or

discovery."

The specification should clearly disclose the invention.

If the invention is not disclosed there is nothing patented.

The nature of the disclosure must vary with the character

of the invention and the state of the art at the time the

invention is made.
The specification is sufficient if it makes the nature of

the invention plain to persons having a reasonably com-
petent knowledge of the subject. (Edison v. Holland

[1889] 6 R.P.C. 243, 279, 280; Philpott v. Hanbury [1885)

2 R.P.C. at p. 38; Loom Co. v. Higgins [1881] 105 U.S.

580; Seabury v. Am Ende (1894] 152 U.S. 561; Z-Electric

Lamp Co. v. Marples [1910] 27 R.P.C. 737; Vidal Dye
Syndicate, Ltd. v. Levinstein [1912] 29 R.P.C. 245, C.A.)

To determine the question of sufficiency it is necessary

to consider to whom the specification is addressed. "No
sort of a specification would probably enable a ploughman,

utterly ignorant of the whole art, to make a watch"

(per Lord EUenborough, C.J., in Harmer v. Playne [1809]

11 East 108). The specification is to be taken to be

addres'rid to artisans of ordinary skill in the particular art
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or manufacture to which the invention relates. (BritishDynamite Co. v. Krebs 11896] 13 R.P.C. at p. 192 Tubes

3 Ch.D fti; 668)"' "'"P*"" " Malcolmson (1876)

suffktt.t^'Jn
"'*'""'*''"/*'*. 'P*"'"'""'™ '^ intelligible, and

^^im "t'™"""' ordinary skill, should not be ex-tended to include the most eminent and highly skilledpersons, "because generally those persons are men of greatscience and philosophical knowledge, and they would, STn
which'sh^HfH"

'Pf^ifi^'tion. probably invent a mlchinewhich should answer the purpose extremely well" (per Parke,
B., in Neilson v. Harford [1841J 1 W.P C 314)

exerl''e'\M^V''«.f!^r"°"»"''^"''","P°" " ""'"°''" «° "'^ ""
tr^nT % P

actual existing knowledge common to the "Pon com-

B P f- ..?^. ." Kensington Electric Co. [1892] 9 S "»"'
R.P.C. at p. 417) It must not be so ambiguous that f esh '

Wh'Tn'"*!,'" '-^.f^h i» necessary before the results setforth in the specification can be obtained (Badische v

LR 1 HL sn fc.'^v/i-
^' ,S"".P«<"' V. Holliday [1866]

olf< -^ '
^^°' ^"^"' ^- Levinstein [1912] 29 UPC

P»ll ;i,
"".•* ''°' «'''^ P™P'^ mechanical problems andcall them specifications" (per Jessel, M.R., in Plimpton vMalcolmson [1876] L.R. 3 Ch.D. 576). The ambiguity

«7li not, however, avoid the patent if it could be clfared

hfs trade.
"" °"*'°"^ """^^ '""^ information in

Lindley LJ. in Edison v. Holl. J (1889) 6 R.P C
the' T^' • ^"V^' •''*"* '*"«"'"'ty »' describing in wordsthe distinction between an amount of practiceT withoutwhich failure is probable, but the necessity for which doesnot destroy a patent, and an amount of experiment and

rt7°forwhth''H%"'"''
'"""^ " ™«"°' an^^i"r neces-

whlh ,„^ ^^ ^^T^ " P**^"*- The test, however, bywhich to decide such a question is, I think to be foundby asking whether anything new has to be found out by a

ff he fnlr?K'""'J^
competent skill, i„ .rder to succe^ed!

If he follows the directions contained in the specificationIf yes, the patent is bad; if no, it is r .od so far as h^pomt IS concerned." (See also Wats-n, Laidlaw & CoLtd. V Potts, Cassel & Williamson ^910] 27 RPC 541

r I

iI'lil
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565; Fox v. Astrachans, Ltd. [1910] 27

Technical
error.

Details
which can
be suf^lied
by workmen
unnecessary.

Material
details must
be given.

Good faith
necessary.

and 28 R.P.C.
R.P.C. 377.)

A technical error will not vitiate a specification if it be
such that an ordinary skilled workman would at once ob-
serve and be in a position to correct (per Lord Westbury,
Simpson v. HoUiday (1866) L.R. 1 H.L. 321; see also
Singer V. Walmsley [1860] 1 Fisher 559).

It is unnecessary to give details commonly supplied or
known by workmen in the trade or to describe old or well-
known apparatus. (Lane-Fox v. Kensington & Knight-
bridge Electric Lighting Co. (1892] 9 R.P.C. 413.) "Every
specification is to be read as if by persons acquainted
with the general facts of the mechanical or chemical
sciences involved in such invention" (per Baron Alderson
in Heath v. Unwin [1862J 2 W.P.C. 245; and see Crossley
v. Beverley [1829] 1 W.P.C. 112).

Where, however, shape, size or arrangement is the
ruateriai part of the invention, full specific details must
be given. In Taylor v. Brandon (1874) 21 O.A.H. 361,
it was held that a specification providing merely that
a protector is to be arranged "at an angle" is void for
uncertainty, and in Walmsley v. Eastern Hat & Cap
Mfg. Co., 43 N.S.R. 432, the failure to specify the peculiar
shape, which appeared to be patentable, was fatal.

The specification must be drawn in th(! utmost good
faith (Sturtz v. De La Rue [1828] 1 W.P.C. 83), and if it

contains more or less than is necessary for obtaining the
end for which it purports to be made, when such omission
or addition is wilfully made for the purpose of misleading,
the patent is void under sec. 29. By the English law
any unnecessary ambiguity affectedly introduced into the
specification renders the patent void. (Turner v. Winter
[1787] 1 W.P.C. 80; Crompton v. Ibbotsori [1828] 1 W.P.C.
83.) It is incumbent upon the patentee to communicate
all he knows and to disclose the best form of his invention.
(Wood V. Zimmer [1815] 1 W.P.C. 82; The British Dynam-
ite Co. V. Krebs [1896] 13 R.P.C. 190 at p. 195.)

It is only suppression of things material for the public
to know which is fatal. If the patentee makes a full and
fair disclosure so far as his knowledge at the time extends,
he has done all that is required (per Bayley, J., in Lewis
V. Marling [1829] 1 W.P.C. 496).
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Claim de-
limits the
invention.

Construe
with speci-
fications.

APpucATioN roa patint.

«te from the deicription that it ahall "atate clearly and
diatinctly, the contrivaDcea and thinga claimed aa new "
Moreover, aec. 12 calla specifically for an additional or
third copy of "the claim or claima."

Whether called for by the Act or not, it ia the aettled
practice of the Patent Office to demand aeparate claima.

The purpoae of the claim ia to delimit the acope of
the invention. Mr. Juatice Caaaela in Barnet-McQueen v.
Canadian Stewart Co. (1910) 13 Ex. C.H. 186 at p. 221,aayfl:

"The purpoae of the -^laim ia (according to the late
Sir George Jesael) to diaclaim all that ia not claimed.
(See Hinka v. Safety Lighting Co., L.R. 4 Ch.D 612-
Plimpton V. Spiller, L.R. 6 Ch.D. 412.) This definition of
Sir George Jeaael haa been found fault with by later Judgea.
The preaent view aeema to be that the purpoae of the
claim ia to delimit the scope of the patentee's invention.
(See British United Shoe Machinery Co., Ltd. v. Fusaell
4 Sons, Ltd., 25 R.P.C. 631.) ,

"It is not of much consequence which language is used;
the result is the same."

In North v. Williams (1870) 17 Grant 179, at p. 181 it
18 stated: "The proper mode of claim is for the applicant
to state what part of that for which he asks a patent he
claims to have invented; and what part he does not claim
to have invented. ... If thia is left altogether am-
biguous the patent is void." '

In J. O. Wisner Sons Co. v. Coulthard, Scott & Co.
et al. (1893) 22 S.C.R. 178, Sedgewick, J., at p. 186, remarka:

"In my judgment the wording of the claim as put
forward in the patent conveys little or no meaning, and
certainly does not in terms describe the combination now
contended for, and upon authority of Keystone Bridge v.
Phoenix Iron Co., 95 U.S. 274; Burns v. Meyer, 100
U.S. 671; Hinks v. Safety Lighting Co., 4 Ch.D 607, I
am inclined to think the appellants would have to fail on
this ground."

The language employed in the claim should correspond
with that of the description as it is to be read therewith;
nothing can be claimed which has not previously been
fully set forth and described. (Monnet v. Beck, (1877) 14
R.P.C. 777, 847; Kay v. MarshaU, (1836) 2 W.P.C. 39.)
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British United 8ho« Co. v. Thompran (1005) 22 R.P.C.
198.)

Mr. Juttice Canela in Barnet-McQueen v. Canadian
Stewart (1910) 13 E.C.R. 180, at p. 221, deals with tliia point
and with combination claims in general at p. 23 as follows.

"The claim in the case before me is a claim for a
combination of old elements; although being for a com-
bination it is not of materiality so far as the construc-
tion of the claim is concerned, whether one element is

new or not. If an element is new, and the patentee is

entitled to a patent for the novel element or elements,
he should claim this separately. Any new invention
which the patentee sets out in his specification, if not
claimed, is given to the public. It is the fault of the
inventor in not claiming it, and he must suffer. The
combination of old elements is the invention, provided
it is the subject matter of a patent, and the court finds

invention.
,

"In construing the claim for a combinition reier'^nce

must, of course, be had to the preceding specification

and the state of the art, and the patentee is entitled to

a fair and liberal construction. If, however, the patentee
has chosen in unambiguous terms to incorporate an
element as a part of his combination, then the mere
fact that subsequently he may find out that he might
have omitted this element does not help him.

"I venture to think that a careful consideration of

the English authorities show that in reality there is no
distinction between the law as regards combination claims
and the infringement thereof as decided in England from
the law as decided in the United States. The first ques-
tion to ascertain is what is the combination claimed as

the invention. If, on a proper construction of the spe-

cification and claim, having regard to the state of the
art, it be determined that an element forms part of the
combination, the patentee cannot ge' rid of this element
as being an immaterial or non-essential element. No
such thing ac an immaterial or non-essential element in

a combination is recognized in the patent law. Having
regard to the essentials of a combination, the admission
that an elemi nt is not material as an admission that
the combination claimed is an invalid combination, and
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er's requirement to this effect and th T "" *^''°"°-
missioner held that if a„ S f •

*''•' D<^PUty Com-
the British form would he'^."*.

'"''''"' "'"'»» after
ri-l^. It is believed that the Bi;fr u\ ^'"^ "» "" <"^''

quite proper, in Canada? and wHI be f/""" k°'
"='""" «

by Canadian Court,. See Toron.n i 'f^
' ''"«"''«''

Colling [1898] 31 O.R 18)
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Impartial
iDt«rpre-

tation.

Read wh->i

document
together.

Drawings.

Rules.

and technical words the gpecial meanings they have in

the arts in which they are employed. The specification

is to be construed as of the date of issue of the patent,
and with regard to the state of knowledge at that time
(Nobel's Explosives Co. v. Anderson (1894) 11 R.P.C.
523).

The specification is not to be interpreted benevolently,
or malevolently, but impartially, and the court will not
be astute to find flaws to upset the patent. (Stevens
V. Keating [1848) 2 Ex. 772; Bickford v. Skewes [1841]
1 Q.B. 938; Hinks v. Safety Lighting Co. (1876) L.R.
4 Ch.D. 612; Dudgeon v. Thompson [1877] 3 App. Cas.
34; Plimpton v. Spiller [1877] 6 Ch.D. 286.)

Where there is a doubt that interpretation is to be
placed upon it which will make the patent of some effect

(Otto V. Linford [1881] 46 L.T.N.S. 39; Hattersley &
Sons V. Hodgson [1906] 23 R.P.C. 192, H.L.) and this

must necessarily be an interpretation favourable to the
patentee.

The whole document is to be read together including the
drawings and an interpretation adopted, which is the most
consistent with each pare. (Tubes, Ltd. v. Perfecta Seam-
less Tube Ho., Ltd. [1903] 20 R.P.C. 77.)

The drawings should be full and clear. They need not
be working drawings, but should be of a character to be
readily intelligible to the average person skilled in the art.

The rules require that they should be executed in India
ink, on sheets 8 x 13 inches, and that tracings in duplicate
signed by the inventor or his attorney should be furnished.

No drawings are necessary if the invention can be carried
into effect without them. (Savage v. Harris & Son [1896]
13 R.P.C. 364.)

The rules with regard to drawings are:

"13. Drawings in duplicate, to be attached to the

duplicate specification, must be made in India ink or car-

bon ink, on sheets of tracing cloth other than Linaura or

similar fabric, eight by thirteen inches, neatly executed and
without colours.

"Each sheet of tracing linen shall contain the following

certificate at the bottom: 'Certified to be the drawings
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ZlTbt\l" ""' '"*"«'""'- hereunto annexed,' and

nne:r;:s: r:."*
""-"' '"""• ''"'-<'. --

broket'^ve't "Ll^wh ""'k
'"' '""'' "««""* "

"Brnfh 1.T '"'" P'""o-«fhographed.

should „v::'"j';'"'7 ^"•' ""'*''"°" ^"'- «'--«

dispensed :,';:*;„';? -r ":' '""'"^^ -''-- -^ "«

trated.
^' '"''"""'" '^ """erwise well illus-

letters of reference, should be avoided
"" "°" "'

With each application an extra full ,»t nf ^ •

must be supplied on double Bristol boa d g x ,3 TnT'without writine nn it. f„ ,
" x id inches,

letters; no titu' certi cate n;rT^ *'^ """' "'"--
the sheet the name of th
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" -^ -"-
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"'" """•"" '»»
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'"
'-^^S
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Models.

Examina-
tion.

Amend-
ments.

Searle, Barker & Co. [1893| 10 R.P.C. 106; Hinks v.

Safety Co. [1876) 4 Ch.D. 607).

The drawings are part of and are to be read with the

specification (Bloxam v. Elsee (1825) 1 Car. & P. 558;

MacFarland v. Price, 1 W.P.C. 74; Hattersley v. Hodgson
[1904) 21 R.P.C. 517). They may be called in aid of it.

(Mathews v. Parmenter (1896) 13 R.P.C. 519; Queen v.

La Force (1894) 4 Ex. C.R. 14). A patent cannot be sup-

ported to cover a material feature which is shown in the

drawings alone (Clark v. Adie [1877] L.R. 2 App. Cas.

315), unless there be some indication given in the written

specification that what is shown in the drawings is claimed

as part of the invention. (Hattersley v. Hodgson (1904)

21 P..P.C. 517.)

Models need only be furnished when required by the

Commissioner; and this is only in exceptional cases.

Models are invariably required, however, when the inven-

tion is of the "perpetual motiom" class. Formerly models

were required in each case, and there was some difference

of opinion as to the effect of failing to file a model.

(Regina v. Smith [1885) 7 O.R. 440; Atty.-General v. Bate

[1883) 6 L.N., 227 S.C; Campbell v. Bate (1886) 15 R.L.,

467 S.C.)

As required by sec. 15 of the Act each application for

a patent is sent to an Examiner who searches as to novelty,

and generally examines the application for objections or

informalities which would form a bar to the grant of the

patent. The facilities for examination as to novelty are

comparatively limited, as the Patent Office only possesses

an incomplete set of classified United States Patents, and

at present the volume of work is out of proportion to the

number of Examiners employed.

The applicant is advised by letter of any objections

raised by the Examiner, and he may overcome them if he

can. Rule 24 reads:

"Amendments must not be made by erasures or in-

sertions in the original papers, but must be made on fresh

sheets of paper, so that the sheets containing the matter to

be amended may be removed from the application and

replaced by sheets containing the amendments.
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"Amendments to the specifications must be made induplicate, and those to the claims in triplicate."

to sriroi'tr o^Th;'^ f'"""'""
™-* ^^ -p'-^

abandoned under Rule 9 " "PP'"^"""" ^"' be held to be

i» -qui^^riltToughTfis^m:" L ^C""" "rli''"^''*'-
'^"-O-"'

original power of attornev If thpt
'"'""•P<"-?t«d in the of applica-

consent in writing wrbTnecLr:nrr ^eT
T^

'

'"^'^ "•

is se?;or?hrr. 2^ whXeU::
"°""'"""'^ "PP"™"-

the'samJ-shr:' ThSd' rlr'^M '" ""^ "'*»»• ^""•'^^-
«Hii»j

submitted to the arbitrator! of three
?"• '"««/«'-

kil d persons, two of whom shall be chosen by the appt "In"""""-
cants one by each, and the third of whom shaH be chos nby he Commissioner; and the decision or award of s^ nharbitrators, or of any two of them, deliveredto the Colmissioner in writing, and subscribed by th m r :y''

Z"

ttetaTenr
"'' '"""• "' ^" ^— '"^ -ntfng'::

a.ii^:rrtsrrrb;^s*c^r
=^rt^r:.;:„--r---H^=
.„H t//

*''"' "^ '"'"'' *''*° '"° conflicting applications

arbitrators for the purposes aforesaid
'^'^

""' '^""

befol!'
^.''' "'''!''''*°" '" "'"""<* ^'"'" ^"''scribe and take

-fruririit^j-rttrtrr
hereby solemnly swear or affirm (as the case may 'be,that I will well and truly perform the duty of such at
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HUtory of
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bitrator on the conflicting applications of (CD. and E.F.)
submitted to me.

"5. The arbitrators, or any one of them, when so
sworn, may summon before them any applicant or other
person, and may require him to give evidence on oath,
orally or in writing (or on solemn affirmation if such
applicant or person is entitled to affirm in civil cases),

and to produce such documents and things as such arbi-

trators deem requisite to the full investigation of the mat-
ters into which they are appointed to examine, and they
shall have the same power to enforce 'he attendance of
such applicants and other persons, and to compel them
to give evidence, as is vested in any court of justice in
civil cases in the province in which the arbi.i ..tion is held.

"6. The fees for the services of such arbitrators shall

be a matter of agreement between the arbitrators and the
applicants, and shall be paid by the applicants who name
them, respectively, except those of the arbitrator or ar-

bitrators named by the Commissioner which shall be paid
by the applicants jointly. U.S. c. 61, a. 19."

This section is of long standing in Canadian patent
law, being present in substantially the same form in the
Ontario Provincial Statutes of 1826 (7 Geo. IV. c. 5, s. 7).
The Federal Act of 1872 included the section in its present
form. A similar section existed in the United Stages
Statute of 1793 (sec sec. 9) but this was repealed in 1836,
and the modern practice established providing for a tribunal
within the Patent Office itself for hearing and deciding
cases of inflicting applications.

It cannot be said at the present time that the
practice under the section is very satisfactory. Poor
results arise from the fact that each arbitration board is

free to adopt its own procedure, and there is no appeal
whatever from its decision.

It is the practice of the Commissioner when two
applications are reported to be in conflict by an Examiner,
to send a formal notice to each of the applicants, notifying
him of the interference and requiring the appointment of
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applicIn^wUhin"yea°r
'Le'ln'n'l' !' "PP"'"'"'' by any

under Rule 9. When ine of tt"
"

i-
" *""'''' "bandoned

arbitrator the Commissioner by ^iu7!T'\V''°'"''' ^is
Rue 9 ealls upon the other «nnli J'

""""""'y ""d"
arbitrator within a certain limifeT."""*

'° "PP"'"* hi"
being done, the Conim^^^^'aTpoint 'r th" H T" ^'''^
If the other applicant fails to annn „, i,-

^""^ arbitrator,
the time required, the pa ent i, Tuerf ?'%r''"""" '^'thin

Vhere"*""
^'' "''''™' " applicant who

must agree on thp"'th1'!f'' l*??"
'"'° aPP'ieants thov all

will "PPointThem ,^^"%t"™^- - •'je Commis.4„er
ana arrange to conduct heir own 'ro'. "l™'"'^^^ meet
to such rules as they see fit o adopt'""'"'^^ ''^'"''*"«

In Faller v. Aylen (1904) 8 O L H 7n :the discretion of the Commission^; I
'

'* '""" *"'''' 'hat
trators was not open for revTew 7sJ" 1 """u'"""* "^bi-
opinion of Judge Duff in New York H m -*''" '''^^enting
Citizen Co. (1907) 41 S.C R 229 ) r""p'f,

^"^ ^- ^'tawa
"junction to prevent th"' arbiLl '""J

" ^y'"" ""
functions was served on them after th ""'"T'"'' '^'"
P;-^ and published. The Z^'Z^^.lTto T/Z-
t^e'^f.t rthrGoTernm'^nrrrhTt "'''*''''" -' "alf

:^rp t^^---^ -i- -^e a^epted is a .....

rc::;::a,rdr otLrHrinie;^'^r-^-lar proceedings i„ the United gtatesTi '" '" ^'™'-

.

The decision of the arbitratnr« • r *? ^"^^ received,
ng the patent. There [s In °- "?' *' ''"«"''» B'ant-
any court. (Bell Telnhnn V" ,°' '''"'^ decision by
Faller v.AyleitlVfg'rR roT "'''' " «' «' 343;

Act gi'vLThe'ctrrsSfco-nin^;;^^ ^""^O- Court
applications, there is no m3h

the ease of conflicting
Act whereb; the question r,K''^uP''°'"''<''l ''" the Paten?
for adjudication ^ "° '""^ '"' ''~"«ht before the court
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Firit pon- In Canada there is no elaborate set of rules as to
eeption. priority between rival inventors for guidance us as in the

United States. The distinction between "conception"
and "reduction to practice" and the necessity for diligence
between these two steps does not arise here. The question
to determine is who actually was the first inventor, that
is to say, the first person the world over to conceive of the
invention in practical form. This will always be a matter
of evidence to wUch general rules are applicable.

Abandon- If one of the applicants has been dilatory in coming
°'™'-

to the Patent Office, the queition of whether he has
abandoned his invention may be raised. Such a question
would be determined by the general rules as to aba don-

' ment given previously. A decision that the invention has
' been abandoned would not help the subsequent inventor,

because it would then be public property. There is uoth-

1 1 I ing in the Canadian law which permits one who is not
actually the first inventor to siicceed by showing greater
diligence. For reasons which have been stated at length
under the heading of "Novelty," it is believed that the
person who actually conceives the invention first in prac-
tical form is the only one entitled to a patent.

The section of the Act apparently only contemplates
whole apphcations being in conflict with each other, and
no provision is made for the formation of "counts" after

the American plan. The Patent Office has, to some
extent at least, adopted the American practice of suggest-
ing claims from one applicant to another, thus causing
the interfering part of the invention to be claimed in the
same language by each applicant, but there is no method
of forcing an applicant to adopt claims which are sug-
gested to him.

Division of An application should contain only one invention,
application! If the Examiner finds it to comprise a plurality of inven-

tions he may require division. The application should then
be restricted to one invention, and independent "division-
al" application filed for any other inventions. The divis-

ional applications are given the benefit of the filing date
of the original case. Rule 10 of the Rules of Practice
gives an applicant the right to have a single patent issued
for several inventions, "so dependent on and connected
with each other as to be necessarily taken together to ob-
tain the end sought for by the inventor."
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Practice of

Patent
Office.

I i

Section 19
of Patent
Act.

In effect re-

pealed by
amendment
to Exche-
quer Court
Act of 1913.

The practice of the Patent Office is to refer the appli-
cation to an Examiner. Any objection to the patent made
by the Examiner is forwarded to the applicant. To this

the applicant replies. Correspondence in connection with
the objections of the Examiner may last until the applica-
tion or some of the claims are finally rejected by the
Examiner. It is, however, a rule of the Patent Office
(Rule 0) that the applicant must reply to each official

action within one year, or if required to do so by the
Commissioner, within a shorter period set by the Com-
missioner.

The objections of the Examiner are forwarded to the
applicant by letter signed by the Deputy Commissioner.
The letter enclosing a final rejection by the Examiner
therefore serves as the notice of objection required by
sec. 18.

A practice has grown up in i the Patent Office of allow-
ing an appeal to the Deputy Commissioner in person from
the final rejection nf all or some of the claims of the appli-

cation. This practice is not based on any rule, and,
doubtless, the Patent Office could refuse to follow it at any
time. It is required ''-.t the appeal to the Deputy
Commissioner siiall be within six months of the Examiner's
final rejection. The appeal should be in the form of a
petition headed "Appeal to the Deputy Commissioner of

Patents in person from the decision of the Examiner,"
and should set out the reasons why the ruling of the
Examiner should be reversed. The Deputy Commissioner
also frequently hears oral arguments. If the Deputy
Commissioner refuses to allow the appeal, his letter is to

be considered as the notice required by sec. 18.

Sec. 19 of the Patent Act reads: "Every applicant
vho has failed to obtain a patent by reason of the objec-

tion of the Commissioner, as aforesaid, may at any time
within six months after notice thereof has been mailed,

addressed to him or his agent, appeal from the decision

of the Commissioner to the Governor-in-Council."

At the last session of Parliament (1913) this section

was in effer'. repealed by an amendment to the Exchequer
Court Act, which reads as follows:

"1. The Exchequer Court Act, chap. 140 of the Revised
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"23a. Every applicant for a patent under The Patent
Act who has failed to obtain a patent by reason of the
objection of the Commissioner of Patents as in the said
Act provided may, at any time within six months after
notice thereof l.as been mailed, by registered letter, ad-
dressed to him or his agent, appeal from the decision of
the said Commissioner to the Exchequer Court.

"2. The Exchequer Court shall have exclusive juris-
diction to hear and determine any such appeal.

"3. The Exchequer Coi- shall have exclusive juris-
diction to hear and determine any now pending appeals
to the Oovernor-in-Council under sec. 19 of The Patent
Act, and the Governor-in-Council shall transfer the said
appeals and all documents and proceedings relating thereto
to the Exchequer Court."

Rules regulating the practice in the Exchequer Courtunder this section are to be found on page 3C4a.
The functions of the Commissioner under sec. 17 wereformerly thought to be ministerial rather than judiTiaT

no 'r"^eT'
"""''^^ould not interfere and there wasno remedy open to the person whose application wasobjected to by the Commissioner, except the appeal "o TheGovernor-m-Council (Smith v. Goldie [1882] 9 SCR 46

Ma'%^*'
.»«' Telephone Company and The TelephoneManufacturing Co. and The Minister of Agriculture 11884^

l39at Tzll'"^" n' l^'%^'"'r
CompanT 1^85%' 0.r'

fm9r4rs'^'R.^229 Lt ^Z'
'"' ' """^^ ««->

The result of the recent enactment has been to doaway with the appeal to the Governor-in-Council. Thesubstitution of an appeal to a court of law is likely to haveconsequences not contemplated perhaps by those whoframed he enactment. Sec. 17 in its wording was ob-

tbrcJ"'-"" *°„™"'r " ^"y -"« discre'tio?upon

ecfi^. hrT"- «'"'.'" 'his will be effected by sub-jecting his ruling to review by a court it is impossible

Appeal from
deciiion of
Commis-
sioner of
Patents.

Jurisdiction
on appeal.

Appeals
pendinR
under R.S.,
c. 60, 8. 19.

Discretion
of Commis-
sioner now
subject to
review by
Exchequer
Court.
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Paragraph
(a), "Potent
able in law.'

Paragraph
(6), In poB-
easion of
public with
allowance of
inventor.

Paragraph
(c) Want of
novelty.

(i), Oeacrib-
ed in book
or other
{printed pub-
ication, or
otherwise in

the posses-
Bion of the
public.

to say. The aomewhst penonsl discretion heretofore
exercised by the Commissioner and probably contemplated
by the Patent Act will possibly give place to a discretion of
a more judicial character based upon rulings as to the
interpretation of sec. 17 by the Exchequer Court.

Sec. 17 is very badly drawn and does not present any
logical classification of the cases where the Commissioner
may object to grant a patent. However, except in con-
nection with paragraph (d), no serious difficulty arises.

What is- meant by "patentable in law" in paragraph
(o) no one can say. The term is not defined. Inasmuch
as the right to a patent must depend on the Patent Act
it can probably mean nothing except "patentable under
this Act."

Paragraph (5) must be read in the light of sec. 7.
Sec. 7 in effect permits public use or sale for one year
prior to the application. Public use or sale within this
period can, therefore, not place, the invention "in the pos-
session of the public." As pointed out under "abandon-
ment," however, the inventor may otherwise abandon or
dedicate his invention even within one year within which
the invention may be in public use or on sale.

Paragraph (c) relates to novelty and is in harmony with
the other sections ol the Act.

Paragraph (d) presents difficulty. It was undoubtedly
derived from the American Act of 1836. Sec. 7 of this
Act provided that if on examination of the alleged inven-
tion "it shall not appear to the Commissioner . . . that
it had been patented or described in any printed publica-
tion in this or any foreign country ... it shall be his
duty to issue a patent therefor." There may perhaps have
been some doubt as to whether the time referred to by this
provision was the time when the invention was made or the
time when the application was made for patent. It was
held, however, in Bartholomew v. Sawyer (1859) 4 Blatch.
347, 1 Fish 516 that when the section was considered in
connection with other sections and with the whole scope
of the Act there was no doubt that the time referred to
was the time of invention. If the Canadian draftsman had
followed the American decision as to the time to which the
corresponding provision applied, no difficulty would have
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muoicfttidiiB.

"Printed
publication"
probably

'''h1i'"'ti
'* would «eem that "publication" in tbli aeciion mean*gu^ cation something airoilar to a book aueh aa a magaiine or new»-

cover paper which ^lacea the content* in the poaaeaainn of the

E.'.'*?)?.?"?:" P"*"''". 'nd doea not include private communications
even though printed. It probably doea not include buai-
neaa sirculara or aimilar communications. (New Process
Fermentation Co. v. Koek, 21 Fed. 880.)

Foreign patents are dealt with in a special manner
^ ,

under aec. 8. It would, therefore, aeem that the term
does not in- "printed publication" does not include a printed foreign

pLunU."'*" P»'*°' "' *''* applicant.

Printed In many countriea copies of all patents are printed and

tonim'
distributed to libraries and elsewhere, and are sold to the

patents of general public for a small price. Most countries have also
»PP''««nt an Official Gaiette or Record in which di-scriptions of allMd dMcnp- patents are given. The printed copies would probably, and
Official the Official Gaiette would, ^e think, almost certainly
Oniettea. come within the term "printed publication." If the view

of the writers be correct, however, these are publications
so far as they relate to patents of the applicant, of which
the Examiner need take no account as they can afford no
evidence of the invention being in the possession of the
public.

fyP'P'' Where an application is made for an invention pre-

dtan PsTelits
^'°"»'y patented in Canada, the prior patent may under
(e) be a ground for objection. In practice the prior patent
is cited by the Examiner. The applicant may then fur-
nish evidence of invention anterior to the prior patent.
This may be done by declaration or affidavits. Sometimes
a foreign patent to the applicant may show that it was
obtained or ..pplied for prior to the Canadian patent cited.
If the Commissioner is of the opinion that there is doubt
as to who was the first inventor he will grant the second
patent. Two patents for the same invention cannot both
be good though they may both be bad. Once they are
issued the question of validity is for the courts to decide.

Paragraph (/) must be read in connection with sec. 8.

It does not seem of much value. The Commissioner must
where there is a foreign patent for the same invention
withhold the grant to another for one year unless he
thinks there is doubt as to whether the applicant or the

Paragraph
(J) Foreign
Patents.
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CHAPTER IX.

Re-issue and Disclaimer.

The Patent Act provides two remedies for a defective

specification: disclaimer and re-issue. The former remedy
is designed only to correct specifications too broad in

scope or which have claimed too much, while (he latter

covers a wider field and may cure as well an insuffi-

cient description or claims either too broad or too nar-

row.

BMtionM. Sec. 24 of the Patent Act, applying to re-issue, reads:

"24. Whenever any patent is deemed defective or in-

operative by reason of insufficient description or speci-

fication, or by reason of the patentee claiming more than

he had a right to claim as new, but at the same time

it appears that the error arose from inadvertence, acci-

dent or mistake, without any fraudulent or deceptive in-

tention, the Commissioner may, upon the surrender of

such patent and the payment of the further fee here-

inafter provided, cause a new patent, in accordance with

an amended description and specification made by such

patentee, to be issued to him for the same invention,

for any part or for the whole of the then unexpired resi-

due of the term for which the original patent was, or

might have been, granted.

"2. In the event of the death of the original patentee

or of his having assigned the patent, a like right shall

vest in his assignee or his legal representatives.

"3. Such new patent, and the amended description

and specification, shall have the same effect in law, on

the trial of any action thereafter commenced for any
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cause subsequently accruing, as if the same had been
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Similftrity of

American
and Cana-
dian
Statutes.

Differences.

applications are. Every patent so re-issued, together

with the corrected specification, shall have the same effect

and operation in law, on the trial of all actions for causes

thereafter arising, as if the same had been originally

filed in such corrected form; but no new matter shall

be introduced into the specification, nor in case of a

machine patent, shall the model or drawings be amen-

ded except each by the other; but when there is neither

model nor drawing, amendments may be made upon

proof satisfactory to the Commissioner that such new

matter or amendment was a part of the original inven-

tion, and was omitted from the specification by inad-

vertence, accident or mistake as aforesaid."

The general similarity between the Canadian and
American Statutes has been noted by the Court of Appeal
in Ontario. Patterson, J., in Hunter v. Carrick (1881)

10 O.A.R. 449, 468, says: "Cases may arise for adjudi-

cation in which it will be important to keep in view

the differences between the two statutes, but as far as

they touch the immediate subject before us, viz.:

the effect of the re-issue of a patent upon corrected

specifications, as they are styled in the United States

statute, or amended or corrected ones as they are indiffer-

ently styled in ours, we may for our present purpose

regard them as covering the same ground; and I agree

with the learned Judge, whose decision we are con-

sidering, that we should treat the judgments in the

United States Courts, in which the effect of the Statutes

has been declared, as laying down the rule which we
should follow. ... I do not care to form an opinion

till it becomes necessary, as to how far the action of the

Commissioner of Patents under our law may be analogous

to that of the Commissioner of Patents under the United

States system."

An important difference in the two statutes is the

use of the word "deemed" in the beginning of the Can-
adian section. The effect of the inclusion of this word
would appear to be that the question of deciding whether

the original specification was "defective or insufficient"
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Intermedi-
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when in-

vention un-
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vention."

6 O.R. 12, in which an extended discussion of the law of

re-Issue Is found.

I'he Canadian Patent Office refuses to consider an
application for re-Issue until f surrender of the old patent
has been made. There is therefore a period between the

surrender and the re-Issue when the invention is not

protected. (Patrle v. Sylvester [1876] 23 Grant 573.)

The United States Statute provides that the surrender shall

only take effect upon issue of the new patent.

The objoct of a patentee applying for a re-issue is not

to reopen the question of the validity of the original

patent, but to rectify any error which may have been
found to have arisen from his inadvertency or mistake.

(McCormack Harvesting Machine Co. v. C. Aultman Co.,

169 U.S. 607, at p. 610.)

"Inadvertence or mistake " i does not Include erroneous

jud(;ment. Where a patentee has in his original applica-

tion submitted to the rejection of oiaims he is estopped
from presenting any of such rejected claims In an applica-

tion for re-issue. (Moneyweight Scale Co. v. Toledo
Computing Scale Co. [lOlli 187 F. 826.)

The Act requires that the re-i.jiie .should be made
"lor the same invention." These words roay mean either

whatever invention was described in the original patent, or

whatever invention was described and appeared therein to

have been intended to be secured. If the words be given

the first Interpretation, then anything disclosed in the
original specification or drawing may be claimed In the
re-issue. Under the second interpretation a re-lscue can-

not be granted to cover any matter disclosed with respect

to which an intention to claim was not shown in the pat-

ent.

The United States Supreme Court lo the case of

Parker & Whipple Co. v. The Yale Lock Co. (1887) 123

U.S. 99, decided that the words "the same invention"
meant whatitver invention was described in the original

letters patent and appeared therein to have been Intended

to be secured thereby. This rule has been re-affirmed in

many cases by the Supreme Court, irioskins v. Fisher

(18871 125 U.S. 223; Flower v. Detroit [1887] 127 U.S. 571;

Fattee Plough Co. v. Kingman & Co. [1889] 129 U.S. 294;
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Effect of

delay.

80 imperfectly described through error -or mistake as not

to cover the invention may be conceded . . . The de-

cisions in this connection have not been so numerous as

in the United States, and they have not reached the

point of justifying a misapplication of the law. I think

we should give effect to what appears to me to be the

plain language of the statute and not allow ourselves to be

drawn in the wake of decisions that misconstrue it and
misapply it."

In a recent case re Leonard (1913), 14 Ex. C.R. 351, Cas-
sels, J., expressed an opinion substantially the same as

that of Boyd, C. In this case Mr. Justice Cassels, in sup-

port of his views, refers to Wilson v. Coon, 19 O.G. 482,

which is authority for amendment of claims by re-issue.

The general conclusions to be drawn from Wilson v. Coon
must, it is believed, be considerably modified in view of

the more recent United States cases referred to above.

It would appear, therefon that the law in Canada at

present is that whatever is disclosed to the public in the

original patent may be claimed on re-issue. Whether this

law will stand is open to doubt. It may be that a higher

court will adopt the view of the Supreme Court of the

United States, which appear to be substantially that of

Proudfoot, J.

There is no statement in the Canadian or United States

Statutes as to the time within which an application fur re-

issue may be made. The American courts, however, have
placed a limit on the time within which an application to

broaden a claim by re-issue may be made.
The position is taken in the United States that if

certain matter is disclosed but not claimed in a patent, the

right to cover it by re-issue may become abandoned, just

as the right to secure a patent in the first instance may
become abandoned through public use, sale or publication

beyond the determined period. (Miller v. Brass Co.

[1887] 104 U.S. 350.) The length of time which may
occur without losing the right to a broadened re-issue can-

not be settled as a fixed rule for all cases. Thn nature of

the invention and the conduct of the patentee or existence

of interfering rights must be taken into account. (Leg-

gett V. Standard Oil Co. [1897] 149 U.S. 292; Coon v. Wilson

[1884] 113 U.S. 277.) The general rule is that a delay of
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delay in application i« not clear. A length/ but obiter

atatement is made by Burbidge, J., in Auer Incandescent

V. O'Brien (1897) 5 Ex. C.R. 243, part of which reads aa

follows;

"The doctrine that the right of a patentee to a re-issue

is lost in certain cases by lapse of some time after the date

of the expiry of the original patent and before the applica-

tion for the re-issue, hrs been established in the courts of

the United States, and recognized in Canada. The doc-

trine itself has no statutory support. The legislature has

not either in the United States or in Canada required that

an applicant for a re-issue should come to the Commissioner
within any definite or specified time. It is a doctrine

that rests wholly upon the authority of decided cases.

The object aimed at by the rule is good, but the rule is,

I think, open to some objection when enforced by a

court."

After this statement the Judge considers by means of

an example, the grave injustice which would be wrought
if an applicant surrendered a good patent to secure a

re-issued patent, which would be held bad, because applied

for too late. He then says: "That is a rule I should not

care to adopt or follow unless compelled to do so by clear-

est authority. If the re-issue gives the patentee some-

thing that he was no* -ititled to, then he should be held

not entitled, no matter how promptly the application

was made, but if nothing more is granted to him than

that to which he was entitled when the original patent

issued, and the only effect of the re-issue is to correct some
error in the specification that arose from inadvertence,

accident or mistake, I do not see why, after the issue of

the new patent by the Commissioner, he should be pre-

judiced by any delay in making the application."

The view of Judge Burbidge is contrary to the judg-

ment in Kidder et al. v. Smart et al. (1884) 8 O.R. 362,

where after considering Withrow v. Malcolm (1882)

6 O.R. 12, and the United States cases, Ferguson, J., says:

"The conclusion at which I have arrived after the best

consideration I hove been able to givfe the case is that the

delay (without any excuse whatever) of the patentee for a

period of nearly two years after full notice and knowledge
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^L*''!ff"**'"'
j"'^""'*"™ Of "ni'take in hi. original patentand after profesBional advice on the subject, and after a

.?„'1'„'"!k''
""^ ?*""" '" *•"« ^'n't^d States, foundedupon the same inadvertence or mistake (durine which

,mH^, .lf"""'"'*"''\""!
.""""d on in the United State,under the re-issue there) before the application for re-issue

in th 8 country 18 fatal to the validity of the re-i .edpatent in Canada.

e.ninf ''h** °i !^'l
'Conflicting opinion the Canadian lawcannot be said to be settled. The American two-year rulehas no foundation in the Canadian Statute. Whether theone-year period fixed by the Canadian Act, alter which

inventor becomes public property, can form the basis of
» similar rule in Canada is open to doubt.

as I^r^'Tn,'!"''" i"
"",?PP!i<=»«on for re-issue is the same P,o..du„.as for an original application and the same documents

S^.^ fTl"*' "V"',**' presented together with a surrenderdeed of the original patent written on a separate sheet ofpaper If the original patent be lost a certified copy maybe f. ed instead. The petition may be made by thepatentee, or the assignee of the entire interest or the
legal representative of either in case of death. It wouldappear that if any aliquot part has been assigned, the
assignee must necessarily join the re-issue application in

efftctivl"
surrender of the original patent

(nJ^%!'^^ F^^^'^^t
"^ an.aPP'ication for re-issue, namely. Fee.four dollars for each unexpired year of the original patent

are, in addition to the renewal taxes on the origina
patent due at the end of the sixth and twelfth years, and
these will continue to be payable dating from the issue
of the onginal patent. The two years within which tomanufacture and the year within which to import run
likewise from the date of the original patent. If the re-
issue IS not granted a return of fees less ten dollars will bemade.

Disclaimers are designed to meet the case in which Disclaimer.,
the claims of the patent are too broad. The provisions
as to disclaimers are contained in sec. 25 of the Patent
Act, Which reads

'ihi'

iiii
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Stetion St. "25. Whenever by any miatake, accident or inadver-

tence, and without any wilful intent to defraud or mii-

lead the public, a patentee has:

"(a) Made his specification too broad, claiming more
than that of which he or the person through whom he
claims was the first inventor; or,

"(b) In the specification, claimed that he or the per-

son through whom he claims was the first inventor of

any material or substantial part of the invention paten-

ted, of which he was not the first inventor, and to which

he had no lawful right:

"The patentee may, on jjayment of the fee herein-

after provided, make disclaimer of such parts as he does

not claim to hold by virtue of the patent or the assign-

ment thereof.

"2. Such disclaimer shall be in writing and in dupli-

cate, and shall be attested in the manner hereinbefore

prescribed, in respect of an application for a patent;

one copy thereof shall be filed and recorded in the office

of the Commissioner, and the nther copy thereof shall

be attached to the patent and made a part thereof by
eference, and such disclaimer shall thereafter be taken

and considered as part of the original specification.

"3. Such disdaimer shall not affect any action pend-

ing at the time of its being made, except in so far aa

relates to the question of unreasonable neglect or delay

in making it.

"4. In the case of the death of the original patentee,

or of his having assigned the patent, a like right shall

vest in his legal representatives, any of who. may make
disclaimer.

"5. The patent shall thereafter be deemed good and

valid for so much of the invention as is truly the in-

vention of the disclaimant, and is not disclaimed if it
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1. a material and aubatantial part of the invention, and
1. definitely di.tingui.lied from other part, claimed with-
out right and the diiolaimant .hall be entitled to main-
tain an action or auit in respect of such part accord-
ingly. R.S. c. 61, 8. 24."

In view of the form of sec. 33 of the Act, the oro- n h-„,i~.

re" Vss'i^x" "" •-''"'" -' «" '^-' '»'- ^

"33. Whenever the plaintiff, in any action fails to
sustain the same, because his specification and claim em-
brace more than that of which he was the first inven-
tor, and it appears that the defendant used or infringed
any part of the invention justly and truly specified and
claimed as new, the court may discriminate, and the
judgment may be rendered accordingly." R.S. c. 61
"•32. In most cases this section affords all the relief
which can be secured by formal disclaimer.

c„rr!»n;^®".°'
""^ '^5'**'' ^^^^ ^'"""^ Statutes, which C(. U.S.

corresponds to sec 33 of the Canadian Act, includes S'^""* R-8-
the following provisions: *'^-

"But in every such case in which a judgment or decree
shall be rendered for the plaintiff, no costs shall be re-
covered unless the proper disclaimer has been entered at
the Patent Office before the commencement of the suit
But no patentee shall be entitled to the benefits of this
section if he has unreasonably neglected or delayed to
enter a disclaimer."

sertln*'*
P™"''°'" «'e not contained in the Canadian

™^1» ;k""*
'* would. «eem that in an action for infringe-

.Tr,?! K*
presence in the patent of something whichshould have been disclaimed cannot affect the question

t:°n^::iZf:t:,T'"'''"'
"*'

"" *-* ""^''"'' ^'"^ "

^r^Z^Lf^t °' ""•. ^' ''*» '° ««^"»' decided casesapparently been overlooked. Thus in CoIIette v. Las-•uer (1886) 13 S.C.R. 563, Henry, J., in a dissentrng
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opinion, xtated: "If it appeara by tr patent or specifi-

cation that anything ia claimed by tlie patentee aa part
of hia invention wliicli ia not new, the grant of the privi-
lege will be wholly void."

Sec. 25 followB the American Statute (R.S. 4917) in

ita language, and the rulen developed in the United
Stated w II generally be found to apply here.

In England the dibclaimer may be made by amend-
ment aa provided by 7 Ed. VII., c. 29, a. 21.

The Engliah Statute (aub-aection 6, eec. 21, of the
Act of 1907) expreaaly atatea: "No amendment ahall be
allowed that would make the apecification aa amended,
claim an invention aubatantially different from the in-

vention claimed by the specification aa it atood before
amendment." This ia only a statement of the rule ap-
plied 'in the earlier deciaiona. Thus in Foxwell v. Boa-
toclc (1864 10 L.T. 144, 12 W.R. 723, Lord Weatbury
said: "Possibly they mean that the patent must not,
by operation of the disclaimer, be made to include or
comprehend something which was not originally con-
tained in the patent. The invention claimed may be
reduced or diminished, but it must not be extended or
enlaged."

The rule ia the same in the United States. Mr. Jus-
tice Bradley, in Hailes v. Albany Stove Co. (1887) 123
U.S. 582 at p. 587, said: "A disclaimer is usually and
properly employed for the surrender of a separate claim
in a patent, or some other diatinct or aeparable matter
which can be exacinded without mutilating or changing
what is left standing. Perhaps it may be used to limit
a claim to a particular class of objects, or even to change
the form of a claim which ia too broad in its terms, but
certainly it cannot be used to change the character of the
invention. And if it requires an amended specification
or supplemental description to make an altered claim
intelligent or 'elevant, whilst it may possibly present
a caae for a surrender and re-issue, it is clearly not adap-
ted to a disclaimer. A man cannot by merely filing a
paper drawn up by his solicitor make to himself a new
patent or one for a different invention from that which
he had described in his specification." (See also Union
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In re Parkiiuon's Patent (1896) )3 RPC 609 » nr-L^.ed amendment to a claim which added tfthe cS^bmation cla.med other portions of the apparatu^ Zl
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The Canadian Statute, unlike the American savsnothing about the effect of delay in filing a dfsciairrA. a disclaimer doe, not seek to enlarle the patent'there is nothing to be abandoned by failure to disclaimThe question of the effect of delay can therefore notarise except possibly as affecting costs.
^""^'"^ >"'

The effect of the disclaimer is to cause the m»t»»r

tion, and the patent is to be considered as if i hadnever been included. (Dunbar v. Myers, 94 ITS 187Schwariwalder v. N.Y., 66 F. 152 ) •^ "' "* "^ " '»'.

A dUclaimer may go too far and defeat the patent

Pa' uet^ ^6; 10"ffl- 41o" Ssltttr^'TV-
Z" r.T^f --«^ - Ueal?no"nov*^tVorrone which had been disclaimed

"oveiiy over

readTiv'
j?"'*""

.

"^ the specification disclaimed must bereadily distinguishable from the remaining portion, so

By reason of sec. 2, sub-section (d), "Legal represen-tatives" m sub-section 4 includes assigns. X posufon

tZeZn\°'f •''''' '''^''''' *«' however not^^dearApparently a disclaimer might be filed by an assigneeof a part interest, which would have effect in LyS
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Prooedure.

brought by him. In the United States, if one of several
joint owners files a disclaimer, no other owner may avail
himself of the benefits thereof, nor would it affect a suit
brought by the owners jointly. (Wyeth v. Stone [1840]
1 Story 294.)

The procedure to make a disclaimer is simple. The
disclaimer is executed in the presence of two witnesses,
and filed in the Patent Office with the statutory fee of
two dollars.
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the application the grant will be made to the assignee,

or where the assignment is of partial interest, to the in-

ventor and the assignee. Where the assignment is made
during the lifetime of the inventor, the inventor must

make the affidavit. If the inventor be dead, the assignee

may make the affidavit, as provided by sec. 10, sub-sec. 2.

If the inventor die before application without having

assigned his right to the patent, the right to obtain the

patent passes to the person to whom the inventor has

bequeathed the right to obtain the patent, or if he has

not bequeathed the right to a patent, or dies intestate, to

his executors or administrators. Apparently the bequest

referred to by the section is a specific bequest. It would

seem that where there is a biquest of the right to the

patent, the right passes direct to the legatee, and forms

no part of his estate. On these points, however, we are

without authority.

The form of grant to two or more persons used by
the Canadian Patent Office being to the grantees "their

heirs and assigns" creates a joint tenancy or interest

which survives to the remaining grantees or grantee on

the death of one or more of the original grantees unless

there has been a severance of the joint tenancy or in-

terest. (National Company for the Distribution of Elec-

tricity by Secondary Generators v. Gibbs [1899] 16 R.P.C.

339, 17 R.P.C. 302.)

An estate or interest in joint tenancy is also created

by an assignment or bequest to two or more persons

without any words showing an intention to sever the

respective interests, as to two persons and their heirs.

It is open to joint owners at any time, to sever their

joint interest and to create a tenancy in common. (Na-

tional Co. for the Distribution of Electricity by Secondary

Generators v. Gibbs [1899] 16. R.P.C. 339, 17 R.P.C. 302.)

It would seem that this can be done simply by agree-

ment between the owners that the owners are to hold

as tenants in common. (In re Wilks [1891] 3 Ch. 59;

Williams v. Hensman, 1 Johns & H. 846, 7 Jur. N.S.

771, 30 L.J., Ch. 878.) Another method that has been

suggested is an assignment by the joint owners to a

third person and a separate re-assignment to each owner

of an undivided interest, thereby destroying the unity
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hold as tenants in common * **" ''""'*'"'' »" *«

»r"--~;- '=^"~ -" i=
- rirs' „"'s.rj7o'' ,-;;t

'•
'? "' ""•"''

.fa ~ mSi Tb"","? i^^r " r """
I1890I Johns 601.)

^' *«'"'^k " Bewley

having regard tnth. .' '" *•"* P»*™* «»tit'es him
others (ImUh V InnH''°""'5 °x^

'^' P"**"* '"^°«d by
Co. (185^ 2 E 4 B 69." n" ^'1^/' ^^'*"° K"''-''y

7 CBNS 2no- r. ; '
^Dunnichffe v. Mallett [18501

30 iR 6h 4bv e^K "k
^"P'° ''««'! 2 J. 4 H 139

tice'eeeti"?: be' to tfn^air*' 'r"^^''
*•"« ''«"" P'«-

dant* if thev do lit T^ P"'*',*' interested as defen-

Keene isalf 1 Beav ^2°'"
"r""""'""""';, (^«''**"«"1 '•
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"Where, after the commencement of this Act, a patent

is granted to two or more persons jointly, they shall,

unless otherwise specified in the patent, be treated for

the purpose of the devolution of the legal interest therein

as joint tenants, but, subject to any contract to the con-

trary, each of such persons shall be entitled to use the

invention for his own profit without accounting to the

others, but shall not be entitled to grant a license with-

out their consent, and if any such person dies, his bene-

ficial interest in the parent shall devolve on his personal

representatives as part of his personal estate."

We have in Canada no corresponding legislation.

Sec. 27 of the Canadian Act is almost in the same

words as sec. 22 of the Act of il869. The section appears

to have been copied in part from sec. 11 of the American

Act of 1836. The American legislation relating to patents

is now contained in The Revised Statutes, sec. 4898:

"Every patent or interest therein shall be assignable

in law, or by instrument in writing, and the patentee or

his assigns or legal representatives may, in like manner,

grant and convey an exclusive right under his patent, to

the whole or any specified part of t'.e United States. An
assignment, grant, or conveyance shall be void as against

any subsequent purchaser or mortgage for a valuable con-

sideration, without notice, un'''8s it is recorded in the

Patent Office within three montns from the date thereof."

The right of the Canadian patentee to assign the ex-

clusive right which has been granted to him, is recognized

by the patent itself, the grant being to the grantee, "his

executors, administrators, legal representatives and assigns."

The language used in sec. 27, "exclusive right to make
and use, and to grant to others the right to make and

use " is not accurate. By reason of sec. 38 there is no
exclusive right to use after two years.

Whether a transfer of a particu'ar right or interest

under a patent is an assignment or license does not de-

pend upon the name by which it calls itself, but upon the

legal effect of its provisions. (Waterman v. Mackeniie,

138 U.S. 252, 34 L. Ed. 923, 11 S.C. 334.)

By virtue of sec. 27 the owner of a patent may by
instrument in writing, assign, grant or convey, either:
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(1) The whole patent comprising the exclusive ri.htto maj, use and vend the inventio? throughout Canada'

or
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(2) .An undivided part or share of that exclusive right;

(3) The exclusive right cinder the patent within »„^throughout a specified part of Canada
"""^

A transfer of either of these three kinds of interests is

a tirfn""^'"*
properly speaking, and vests in tie ass gneea title in so much of the patent itself. Any ass /nment ortransfer short of one of these is a mere licLseS theicensee no title in the patent and no right to sue at law

2^2 UJ i:? aJ^' Wat""^*"! V. Mackenzie, 138 U S

led. 'st/eT'cCA 162'- p'- '"' ^?"'"' ^- ^-l^' ^2«
'

24« 1ft I pj ..„„ '®^' ^°P^ V- Gormu ly, 144 U 8

How^T il^L Td sm'-M*-
'"' ?/^'" V Wilder, 10now. ^u Id L. Ed. 504; Moore v. Marsh, 74 U S 515 1

8si.)
'

"'•*"'•''"' ^- Miller, 104 U.S. 521, 26 L. Ed]

m„^''^M*'\? '^*-?' '"*"^** "" assignment must be in writmg. (Machine Co. v. Murphy, 97 U.S. 120, 24 L Ed
Ma;sh^''?ru.s'^5.5./""'"

''«"'' ' ^''"- '^' M°- -

ter "^illL?"""^
"!.*''* •^»°**a° Patent Office is to regis-ter almost any document referring to a patent. Th^

^otwLTSuSf'
-•- '- *"« ---t'on of Th\^

thrii^ht°t clTdr' °' *'"' -"""" *"*-"* - " p^t-t

thriu^htutar* °' *'•'' '"'^'"'""" ""* "f " P-'-t

the^?hil''l*r°.*.?'°°°™y"'"=«
°f "K*"* to °>»l'e, and usethe thing patented in «ome specified part of Canada tothe exclusion of the patentee.

-"naaa, to

the'^vaSdHTof*the'"''*-"' ""Pf""'"" '» "ot necessary to Registrationine vaUdity of the assignment. An unregistered assign- "<" ne-^'o-
ment is only void as against a subsequent reg?ste«d ZIZ
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assignee. (Dalgleish v. Conboy [1876] 26 U.C.C.P. 2S4;

De La Vergne, etc., Machine Co. v. Featherstone, 147
U.S. 209, 225, 37 L. Ed. 138.) Nor is registration neces-

sary as against an infringer. (Brooks v. Byam, 2 Story

625; Pitts v. Whittman, 2 Story 609; Boyd v. McAlpin,
3 McLean 427; Case v. Redfield, 4 McLean 626.)

Under the United States enactment an unregistered

assignment is void as against a subsequent purchaser or

mortgagor for a valuable eontideration, without notice,

•unless it is recorded in the Patent Office within three

months from the date thereof, but a purchaser with notice

of a prior unrecorded assignment will be deemed to hold in

trust for the prior assignee. (Whitney v. Burr, 116 III.

289, 3 N.E. 434; Pontiac Knib Boot Co. v. Merino Shoe
Co., 31 Fed. 286.)

The English Act, sec. 71, provides that notwithstanding
registration "any equities in respect of such patent or de-

sign may be enforced in like manner, as in respect of any
other personal property."

The Canadian Act says nothing about valuable consid-

eration or notice, and it is impossible to say whether any
equities will prevail as against the terms of the section.

This would seem to be a place for the application of the

doctrine of Le Neve v. Le Neve (1748) 3 Atk. 646, that

the person who purchases an estate, although for valuable

consideration, after notice, of a prior equitable right,

makes himself a mala fide purchaser, and will not be
enabled by getting in the legal estate, to defeat such

prior equitable interest but will be held a trustee for the
benefit of the person whose right he sought to deteat.

(See New Ixion Tyre & Cycle Co. v. Spilsbury [1898|

2 Ch. 484, Chitty, L.J., 489.) In view, however, of the

criticism which has been offered as to the acceptec appli-

cation of the doctrine in England it is doubtfil whether
it will be adopted by the Canadian courts in th'u inslince.

(See White & Tudor's Leading Cases in Equity, 7th Ed.,

Vol. II., p. 176.)

Except as against the provisions of sec. 27 there would
seem to be no reason why the equities in a patent should

not be enforceable in the same way as in respect of other
personal property, or why the doctrine of notice with it»

equitable consequences should not be applicable. The
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English Act makes special provision on this point (8. 71)but in the absence of anything to the contrary in theAct this would seem to follow.

An agreement to assign operates as an equitable assign-ment (Stewart V. Casey [1891] 8 R.P.C. 259, 9 HPC
j"^. T*^ i^

specifically enforced (Jandus Arc Lampand Electric Co. v. Johnson [1900] 17 R.P.C 376) The
usual conditions of an equitable assignment will apply,
however, and a legal assign without notice may claim
priority. (Wapshare Tube Co., Ltd. v. Hyde Imoeri^
Rubber Co. [1901] 18 R.P.C. 374.) Moreover, inasmuch a1an equitable assignee can scarcely have greater rights thana legal assignee, it is possible that by reasons of sec. 27 a
legal assignment when registered may prevail even where
the assignee has had notice.

While an assignment to pass the legal estate must bein wnting, sec. 27 does not refer to an agreement to assignand a parol agreement is enforceable. (Dalgleish v Con

CZ K.r 3?^3'^7l '^: 7?9r - ^""^" '*- ^°^-

Under the English law it has been decided that anassignee with notice of previous licenses takes subject tothese licenses (Hassell v. Wright [1870] L.R. 10 Eq 509Werdermann V. Societe Generale D'EIectricete [1881]
19 Ch.D. 240; The New Ixion Tyre and Cycle Co vSpilsburg [1898] 2 Ch. 484). It also seems^o be thegeneral view that an assignee who takes without notice of

Th Fd^TS V°** 'T'"* ^^. *''*"'• C^*""" o" Potent".

Vol. IL, p. 122.) In the United States the law is that a

Lens™ wh" J." TT '"^T '* '"''J™* *° «" outstanding
hcenses whether he has or has not notice of them. (Walk-

F.H°if*?*"' "•
^°t'

^™" " ^"'">=^ Mfg. Co. [1893] 64Fed. 592; Jones v. Berger [1893] 58 Fed. 1008; Brooks vByam [1843] 2 Story 525; Chambers v. Smith, 5 Fisher
12, fi Fed. Cas. No. 2582.) There can be no r;ason whythe law m England and Canada should differ, and whilethere does not seem to be any direct authority in Eng-land It IS probable the law is as stated and that in Canada
also an assignee is not bound by licenses of which he hadno notice.
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The aasignee of the whole interest in a patent acquires
all the rights of the patentee. He may sue infringers

alone. The assignee of an undivided part of a patent has
the rights of any co-owner which have already been dis-

cussed. The assignee of the patent rights in some limited

area would seem to be vested with the sole right to sue
for infringement within his limited territory. (Green v.

Watson (18841 10 A.C. 113; Waterman v. Mackenzie, 138
U.S. 252, 34 L. Ed. 923, 11 8. Ct. 334; Chambers v. Smith,
5 Fed. Cas. No. 2582; see also Heap v. Hartley [1888]
6 R.P.C. 495; Renard v. Levinstein [1864-5] 2 H. 4 M.
628.)

In the United States it has been held that a mortgage
vests the whole title to the patent in the mortgagee sub-
ject only to be defeated by pAformance of the condition
or by redemption within a reasonable time, and that a
patent right being incorporeal proper'.y, nor susceptible of

actual delivery and possession, the recording of the mort-
gage in the Patent Office is equivalent to delivery of pos-
session and makes the title of the mortgage complete to-

wards all other persons, as well as against the mortgager.
The mortgagee may grant licenses and sue for injunction
or damages against an infringer. (Waterman v. Mackenzie,
138 U.S. 252, 34 L. Ed. 923, 11 S. Ct. 334; Waterman v.

Shipman, 55 Fed. 982, 5 CCA. 371.)

In England the mortgagee is entered in the register

as "mortgagee" and not as "assignee." The mortgager
remains the person entitled to the patent and therefore the
"patentee" within the meaning of the Act. The mortgagor
may sue without joining the mortgagee in an action for

infringement. The mortgagee cannot sue infringers. (Van
Gelder v. Sowerby Bridge Flour Co. [1890] 7 R.P.C. 41.)

In Canada we are without authority as to the position
of a mortgagee. The American views would seem to be
more applicable to condition created by our Patent Act
but how far American decisions will be followed, it is

impossible to say.

The patentee having assigned his patent cannot manu-
facture the patented article. Should he do so and an
action of infringement be brought against him by his

assignee, he is not allowed to set up as a defence the
invalidity of the patent. This is sometimes put on the



DITOLUnON, AntONlONT, UOND.

ground of estoppel but under the Canadian law is nerh.n.better put on the ground that he cannot deTo»te from

?•> n «."* RP- ^^^' **'; Chanioers v. Crichlev 86433 Beav. 574; Gonville v. Hay (1903) 21 R.PC 49 )In the ordinary case of the sale or license of a nlt^nt

patent "an"d th""""' k"''"""*^ ^ »° the validly TZ
vakH ; nf *h ^T^^" """""^ *''«'«f'"-« «et up the in-validity of the patent as a defence in an action fnV fLpurchase price. (Electric Fireproofing Co of r».»HElectric Fireproofing Co. [1910J 43 S C R 182- n

''•

Kauffman [19101 21 O I R iri • v , ' ^' ^uryea v.

12 OR iHi o ~ ,
' ^"™'lyeav.Canniff [18861

in n A D ,;, ^^' Watson v. Green [1883] 2 OR 627

TsUth-rUTng '„; U8 0r2?"rT°N'f?1^ ^t^^'h'-V. Hammond Electri? Light and Powefco. s'/'i ^'"jfo'

exZsi^"Hg\7rm;nlcren^^^^^^^^^^
article an implied warranty arises th«f tfc .

patented

otherwise he ?ould notTsJfgnTch *exduei:e''rigr "(c\"an'ter V. Leeae [1838] 4 M. & W. 295, 5 M A W MR H^iCondor [1857] 2 C.B.N.S 22

)

» M- * W. 698; Hall

Dawes v. Harness [1875] L.R 10 c P rfift t
'

i,
'

Hicks [1836-7] 2 Y & c V,ar h w' ^°''*" ^
3 T R 418 PK. . t'

*'*-,^8; Hayne v. Maltby [17891

I W 698 )' " " ^'"" '**^^' 4 M. & W. 295, 5 M
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While an usignor sued by his assignee may be estopped
from denying the validity of the patent, he is at liberty

(0 show that the claims of the patent are not as wide
as or what the assignee contends. That is, he may show
what the patent is good for (Hocking v. Horlcing [1888]

6 R.P.C. 69; Indiana Manufacturing Co. v. Smith [1904]

9 Ex. C.R. IM),
In assignments there is frequently inserted a covenant

to assign all improvements of the invention which the

inventor shall make. Such a covenant is not contrary to

public policy (Printing and Numerical Machinery Co. v.

Sampson [1875] L.R. 19 Eq. 462). The word "improve-
ments" may have a different meaning in different instru-

ments. It usually has no technical meaning, but is to

be interpreted in the sense in which it is popu'arly

used. The test as to whether the subsequent invention

is or is not an infringement of the earlier patent is there-

fore not a proper one. In Westinghouse Air-Brake Co.

V. Chicago Brake & Mfg. Co., 85 Fed. 786, at p. 790,

it was said: "Identity of purpose and function of the

two mechanisms controls the question whether the one
stands in the relation of an improvement to the other."

In Linotype and Machinery, Ltd. v. Hopkins (1908)

26 R.P.C. 665, 27 R.P.C. 109) it was said by Buckley,

L.J., in the Court of Appeal, p. 670: "In the case of

a machine, an improvement of the machine includes,

I think, any machine which, while retaining the essential

or characteristic parts, or some of the essential or char-

acteristic parts of the machine (being parts in the use

of a patented machine which are subject to the monopoly
claims) yet, by addition to or omission of, or alteration

made in these parts, or some of them, achieves more
quickly or more cheaply, or in some better way, the same
result as, or achieves a better result than is achieved by
the patented machine in the purpose for which it was"
contrived." In Watson v. Harris (1899) 31 O.R. 134,

the word was held to include any development of the

central idea which underlay the earlier invention. (See

also Valveless Gas Engine Syndicate v. Day [1899] 16

R.P.C. 100; Jones v. Russell [1896] N.B. Eq. R. 232.)

Licenses differ from assignments, in that the patentee

granting a license does not part with his whole interest.
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but grants merely a right to u.e the invention for thewhole term or any portion of the whole term, that iamerely a right to do that which without a license couldnot be done except by violating the monopoly granted to

FH n"U*'u''
'° '^^ "f°"<"' <Terrell on Patent., 6th

Ed., p. 202; Heap v. Hartley (18891 6 R.P.C. 499 )A document ia a license only and not an assignment

in*.™.. .K°°''''Tu
*•>*«"»"« monopoly or an undivided

interest therein throughout the whole of Canada, or some
particular part thereof (Green v. Watson [1884( 10 A C
113; Dalgleuh v. Conboy [1876] 26 U.C.C.P. 254; Water-

n^^J:
Mackenzie, 138 U.S. 252, 34 L. Ed. 923, 11 S

Ct. 334; Gayler v. Wilder, 10 How. 477, 13 L. Ed 604-

Cr637)
°""""''' ^** ^-^^ 236, 36 L. Ed. 420, 12 S.'

ll.h^J'i'''wTi!°*
',"' *, ""*"*• "P°° ">« Principle estab-

lished in Walsh V. Lonsdale, 21 Ch.P. 9, may be equiv-

65
°
21°o'w R^Hl) ''™ ""' ^'"f'""" '1»12] 3 O.W.N.

By reason of sec. 30 it would seem that in Canada
a hcense must be in writing. (Smith v. Mitchmore [1849]

fh.i; ui.V I
^^"^ " however, no requirement

that It shall be under seal.

li..f!r' ^Jr.'f
.*° "8i»tration does not apply to a mere

license. (Dalgleish v. Conboy [1876] 26 U.C.C.P. 254-
MacLaughhn v. Lake Erie R.W. Co. [1902] 3 OLE 706'

IT^ "ir^^r^^l^^"- [»8»3J 64 Fed.' 592; ionJ°v:
?a? lo?\^S ^*''- ^°^- B'o°k» V. B^am [1843]
2 Sory 525, 4 Fed. Cas. No. 1948; Chambers v. Smith
5 Fisher 12, 5 Fed. Cas. No. 2582.)

. ,
A licensee may not sub-license or assign unless the

intention to allow him to do so is expressed or implied
as for example, where thr license is granted to the licenl
see and his assigns" (BDwer v. Hodges [1853] 13 C.B
<0S; Lawson v. Macpherson & Co. [1897] 14 R P C 696-
Lane v Locke, 150 U.S. 193, 196, 37 L. Ed. 10, 49).' But
although not expressly or impliedly assignable, the licen-
sor can not impeach the assignment if he has acquiesced

?I"'
\"° »<=eePted royalties from the assignee (Lawson

V. Macpherson 4 Co. [1897] 14 R.P.C. 69; Lane v.Locke, 150 U.S. 193, 196, 37 L. Ed. 1049; nkmrnond v.Mason, 92 U.S. 724, 23 L. Ed. 767).
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A person licensed to use a patented invention in the
absence of an agreement to the contrary, may alter or
change it for his own use as be sees fit. (MacLaughlin
V. Lalce Erie R.W. Co. (1901) 2 O.L.R. 190, 3 O.L.R.
706.)

In the absence of a covenant, neither the licensor nor
the licensee is bound to pay renewal fees (The Railway
and Electric Appliances Co. |1888| 38 Ch.D. 597; Mills
V. Carson [1892] 9 R.P.C. 338, 11893] 10 R.P.C. 9).

A covenant to pay renewal fees cannot be implied
from a covenant for quiet enjoyment (Re Railway and
Electric Appliance Co. [1888] 38 Ch.D. 597). Where,
however, the licensor undertook to "protect and defend"
the patent from all infringements, it was held he must
pay renewal fees (Lines v. Usher [1897] 14 R.P.C. 206).

No covenant can be implied binding the licensee to
fulfil the requirement of sec. 38 as to manufacture.

Whether a license is revocable or irrevocable depends
upon the terms of the instrument. The general rule is

that a mere license in the absence of provisions to the
contrary, may be terminated at will by either party.
(Wood V. Leadbitter, 9 Jur. 187; Crossley v. Dixon [1863]
10 H.L.C. 291; Coppin v. Lloyd [1898] 15 R.P.C. 373;
Redges v. Mullinar [1893] 10 R.P.C. 21; Woodruff v.

Eclipse Office Furniture Co. [1904] 4 O.W.R. 165; Noxon
v. Noxon [1894] 24 O.R. 401.)

A license under seal is as much revocable as a license
by parol. (M'Kenzic v. M'Glaughlin [1884] 8 O.R. Ill,

115; Noxon v. Noxon [1894] 24 O.R. 401.)
If the license be "coupled with an interest" or coupled

with obligations on both parties, it is not revocable.
(Ward V. Livesey [1888] 5 R.P.C. 102; Guyot v. Thompson
[1894] 11 R.P.C. 541; Cutlan v. Dawson [1897] 14 R.P.C.
249; MacLaughlin v. Lake Erie R.W. Co. [1901] 3 O.L.R. 706
at p. 194.)

These principles, however, only apply where the license .

is silent as to the power of the parties to terminate it.

If the instrument provides for revocation the license will

be revocable though involving mutual obligations. (Ward
V. Livesey [1888] 5 R.P.C. 102.)

Where an agreement provides that one party may
determine the license but says nothing as to the right of
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the other to do to, it will generally be inferred that the
other party has no right to put an end to it. (Cutlan vDaw«)n (1897) U R.P.C. 249, . ' P.C. 710; Guyot vThompeon [18941 11 R.P.C. Ml . j^

v.

In the abience of exprem agreement, a licen.ee during
tfte term of the license, may not dispute the validity of
the patent. This ia generally put on the ground of eetoppel.
it may usually be rested simply on contract. There being
no warranty expressed, and no warranty being implied,
the validity of the patent is immaterial. The licensee has
promised to pay, and the action is on the promise.
(Duryea v. Kauffman [1910) 21 O.L.R. 182; Copcland-
l^hatterson Co. v. Lyman Bros. Co. [1907] 9 O.W.R. 908
'

S- ^'.?i
9'"'™ " Colton [18751 22 Gr. 123; Vermilyea

V. Canniff (1886) 12 O.K. 164; Owens v. Taylor (1881) 29

Moo,^,'":,®*"" " Merner, 14 O.K. 412; Crossley v. Dixon

'if „l,^;^-^'^- 22. 53, 26 L.J.C.P. 138, 288; Clark v.
Adie [1877] L.R. 2 App. Cas. 423; Lianlet v. Electric
Lighting Co. (1883) W.N. 96; Ashworth v. Law (1890) 7
K.P.C. 231; Wilson V. Union Oil Mills [1892] 9 K.P.C. 63 )tven a icense under an implied license may be estopped
(Imperial Supply Co. v. G.T.R. (1912) 14 Ex. C.K. 88).

It follows that a licensee must pay royalties reserved,
though the patent be declared void. (African Gold Re-
covering Co. V. Sheba Gold Mining Co. (1897) 14 R.P.C
663.)

If there is an express warranty the case is different and
the validity of the patent may then be brought in question
(Wilson V. Union Oil Mills Co., Ltd. (1892) 9 R.P.C. 59-
Mills V. Carson (1892) 9 R.P.C. 338, [1893) 10 R.P.C. 9-
Watson V. Green (1883) 10 O.R. 627, 10 O.A.R. 113).

Fraud, which in effect asserts the non-existence of an
agreement, may be pleaded, and in proving fraud the valid-

'ioo.?iM ,,''"*™* ™"y ^ "° '»""«• (Lovell V. Hicks [1836-

iio 'A * ^- ** *^2; Hayne v. Maltby (1789) 3 T. R.
«8; Chanter v. Leese (1838) 4 M. & W. 595; McDougall v

n^^T^i^n^Ll ^^^- 2'"' »* P- 223; Ashworth v. Law
11890] 7 R.P.C. 231 at p. 234.)

While a licensee may not deny the vaUdity of the patent
ne may show, that acts done by him in respect of which
It 18 sought to hold him liable for royalties, are not cov-
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ered by the patent and may refer to the state of publio
knowledge at the date of the patent to show the true
ambit of the claima. (Barclay v. McAvity 11894] 1
N.B. Eq. R. 1, 146; Clark v. Adie (1877) 2 App. Cas. 423;
Neil V. McDonald [1902] 20 R.P.C. 213; Davies v. Curtis
& Harvey, Ltd. [1903] 20 R.P.C. 561; Young v. Her-
mand Oil Co. [1892] 9 R.P.C. 373.)

"Not all the incidents of a tenancy follow the granting
of a license, e.g., while a tenant is not allowed to deny his
landlord's title, even after the termination of a lease, unless
and until he gives up possession of the premises (Doe
dem Manton v. Austin [1832] 9 Bing. 41; Eliot v. Mayor,
etc., of Bristol [1894] 71 L.T. 859 at p. 663) the licensee
is at liberty in any case after the termination of the
license to dispute the validity of the patent." (Duryea
V. Kauffman [1910] 21 O.L.R, 161 at p. 182. See also
Dangerfield v. Jones [1865] 13 L.T. 142.) Where the li-

censee may determine the licenso, he may do so and then
dispute the validity of the license. (Crossley v. Dixon [1863]
10 H.L.C. 293; Hedges v. Mullinar [1893] 10 R.P.C. 21;
Noxon v. Noxon [1894] 24 O.R. 401; Woodruff v. Eclipse
Office Furniture Co. [1904] 4 O.W.R. 165.)

Licenses may be:

(1) General.

(2) Limited.

(3) Exclusive.

"General licenses are those which include the right
to use every part of the invention, in any manner and to
any extent, and apply to the whole of the geographical area
for which the patent was granted."

"Limited licenses may be limited in the sense that they
apply to a part of the invention, or to the construction or
use of a patented article, but not to both; or to the use of
the invention in a particular manner, or in a particular district,

or for a specified portion of the term for which the patent
was granted."

"Exclusive licenses are those under the terms of which
the patentee is prevented from making a like grant to any
one other than the licensee during the continuance of the
license." Frost, Patent Law and Practice, 3rd Ed., Vol.
II., pp. 141, 142.

;' )
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The English Act of 1907, sec. 38, has placed certain
restnctions on the pov; r of the patentee to impose terms
of limJtation. In Canada the patentee must comply with
sec. d». With the possible exception in the case of pro-
cess patents, he must sell the patented invention at a
reasonable price to any one desiring to obtain it. (Hil-

^QQ ^
^- McCormack [1906] 10 Ex. C.R. 378, 39 S.C.R.

4«9.) There is, however, no prohibition against restric-
tive agreements. One of the public has the right to in-
sist on an absolute sale. If, however, he submits to a
restrictive agreement or license, the agreement is good.

224 37°s"c r"65iT
^°' "' "*"°" ''''°®' '" ^"^ *^-"-

It was held in the Incandescent Gas Light Co., Ltd.
V. Brogden (1899) 16 R.P.C. 179, that a "patentee had* "Bht, not merely by sale without reserve to give an
unlimited right to the purchaser to use, and thereby tomake in effect a grant from which he could not derogate,
buf might attach to it conditions, and if those conditions
were broken, then there was no license, because the licensewas bound up with the observance of the conditions."
inerefore the patentee might license the uaer of his paten-
ted invention with the condition attached that it was
to be used only in connection with some other article
sold by him.

A purchaser from one having only a limited license is
bound by limitations in the license of which he has
notice. Where a purchaser is without notice the law is
not so clear. Wills, J., in the Incandescent Gas Light
Company, Ltd. v. Cantelo (1895), 12 R.P.C. 262 ex-
pressed the opinion that under any circumstances '"the
sale of a patented article carries with it the right to use
It in any way that the purchaser chooses to use it unless
he knows of restrictions." In the case of Badischc Anilin
und Soda Fabrik v. Isler (1906), 1 Ch. 605, however,
Buckley, J., expressed the opinion that there is no such
general rule of law, and that upon principle "nothing (so
Jar as license as distinguished from estoppel is concerned)
can turn on the question whether the purchaser from the
licensee knew of the conditions or not." He thought that
J. third person could only be freed from the condition by
the patentee being estopped from setting up his rights.
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Estoppel is probably the gist of the matter. In some
cases a purchaser may be bound by terms of a license
of which he has no notice; in others he will not be bound.
Where a patentee sells to a dealer for resale he cannot set
up as against a purchaser without knowledge' the restric-

tions of a license. (Incandescent Gas Light Co., Ltd. v.

Cantelo (189S), 12 R.P.C. 262, Wills, J.; Incandescent
Gas Light Co., Ltd. v. Brogden (1899), 16 R.P.C. 179;
Badische Anilin und Soda Fabrik v. Isler (1906), 1 Ch.
605; National Phonograph Company of Australia, Ltd.
V. Menck (1911), 28 R.P.C. 229).

An exclusive license may be for the whole of Canada
or of some limited portion only. Unless there is some
reservation in the license, an exclusive license will ex-
clude the owner. (Guyot v. Thompson [1894] 11 R.P.C.
541; Bush v. California, 52 Fed. 945, 3 C.C. 368.)

An exclusive irrevocable license reserving no interest
in the patentee is an assignnjent if it covers the whole
area of the patent. (Guyot v. Thompson [1894] 11 R.P.C.
541 at p. 554; Heap v. Hartley [1889] 6 R.P.C. 495 at
p. 500.) It would also under the Canadian Act seem to
amount to an assignment if it covers only a limited
area. (Green v. Watson [1884] 10 A.C. 113 at p. 118;
Dalgleish v. Conboy [1876] 26 U.C.C.P. 254; Waterman
V. Mackenzie, 138 U.S. 252, 34 L. Ed. 923, U S. Ct.
334; Gaylor v. Wilder, 10 How. 177, 13 L. Ed. 504;
Paulus V. Buck, 129 Fed. 594, 64 CCA. 162.)

Where a license amounts to an assignment, the licen-
see or assignee may sue without joining the licensor.

This has already been discussed in connection with assign-
ments. Possibly an exclusive licensee under a license
which does not amount to an assignment may also sue
(Renard v. Levinstein [1864-5] 2 H. & M. 628; Coch-
rain (J. P.) & Co. v. Martins (Birmingham) Ltd. (1911

J

28 R.P.C. 284) though it is doubtful if he can do so
without joining the assignor as a defendant where he is

not a plaintiff. In any other case a licensee is not en-
titled to sue without joining the patentee. The reason,
for this is that the license gives no title in the patent
but merely enables the licensee to do something which
would be unlawful but for the license. (Heap v. Hart-
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the sale takes place within this country, but also as

against the vendor iu another country who holds a patent
in Canada. (Beits v. Willmot [18711 L.R. 6, Ch. 239;
Heap V. Hartley [1889] 6 R.P.C. 495.) In this respect

it differs from an express license to manufacture and sell

under a patent of one country which apparently does not
authorize sale or use in another country where a patent
exists. (Soci^t^ Anonyme de Manufactures de Glaces v.

Tilghman's Patent Sand Blast Co. [1883] L.R. 25, Ch.D
1.)

The implied license on sale probably applies only where
the vendor in the foreign country holds the patent in this

country, and not as against another holding the title to the

patent. (Daimler v. Conklin [1009] 170 F. 70.)

Within the country, however, a purchaser from one
having a right to sell has a right to use and probably to

re-sell everywhere even in a territory assigned to some one
other than the vendor. (AdamR v. Burke, 84 U.S. 453;
Hobbie v. Jennison [1892] 149 U.S. 355.;

Where a patentee works a' patent in partnership with
another the patent becomes an asset of the partnership,

and unless disposed of as partnership assets, each partner

has an equal right on dissolution to use the invention.

The other partner is taken to have acquired an irrevocable

license to work the invention. (Kenny's Patent Button-
holeing Co., Ltd. v. Somervell [1878] 38 L.T. 878, 26 W.R.
786; Mueller v. Mueller [1899] 95 F. 155; Wade v. Met-
calf, 129 U.S. 202.)

The relation of employer and employee may be such as

to treate an implied license in favour of the employer.

As was said by Byrne, J., in Worthington Pumping En-
gine Co. V. Moore (1903) 20 R.P.C. 41 at p, 48, "The
mere existence of a ccAtract of service does not per se

disqualify a servant from taking out a patent for an
invention made by him during his term of service, even
though the invention may relate to subject matter germane
to and useful for his employers in their business, and, that,

even though the servant may have made use of his em-
ployer's time and servants and materials in bringing his

invention to completion and may have allowed his em*
ployers to use the nvention while in their employment."
It may be, however, that any patent taken out by the
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V. New York (1879) 18 Blatch. 273; 5 Bann. ft Ard. 547;
Withington Cooley Mfg. Co. v. Kenney [1895] 68 F. SOO.)

An implied license of thie character cannot be assigned
(Hapgood V. Hewitt [1886] 119 U.S. 226; Lane A Bodley
Co. V. Loclce [1893] 150 U.S. 193, L. Ed. 10, 49).

Estoppel may bar a suit for infringement by a person
who has induced another to construct or sell the patented
article while concealing the existence of the patent or

acquiescing in the sale or construction. (Sod<t< Fabrique
V. Franco-American [1897] 82 F. 439; Barber v. National
[1904] 129 F. 370; Proctor v. Bennis [1887] 36 Ch.D. 740,

4 R.P.C. 333.) A person selling a patented article before

acquiring title to the patent will be similarly estopped when
title is subsequently obtained. (Curran v. Burdsall [1883]

20 F. 835.)
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"39. Whenever a patentee is unable to comcience or
carry on the construction or manufacture of his invention
within the two years hereinbefore provided, the Com-
missioner may, at any time not more than three months
before the expiration of that term, grant to the patentee or

his legal representatives an extension of the term of two
years, on his proving to the satisfaction of the Commission-
er that his failure to commence or carry on siich con-

struction or manufacture is due to reasons beyond his

control. 3 E. VII., c. 46, s. 5.

"40. The Commissioner may grant to the patentee or

his legal representatives, for the whole or any part of the

patent, an extension for a further term not exceeding one
year, during which he may import or cause to be imported
into Canada the invention for which the patent is granted,

if be or they show cause, satisfactory to the Commissioner,

to warrant the granting of such' extension; but no extension

shall be granted unless application is made to the Commis-
sioner at some time within three months before the expiry

of the twelve months aforesaid. 3 E. VII., c. 46, s. 6.

"44. On the application of the applicant for a patent,

previous to the issue thereof, or on the application within

six months after the issue of a patent of the patentee or

his legal representatives, the Commissioner, having regard

to the nature of the invention, may order that such

patent, instead of being subject to the condition with

respect to the construction and manufacture of the patent-

ed invention hereinbefore provided, shall be subject to the

following conditions, that is to say:

"(a) Any pirson, at any time while the patent con-

tinues in force, may apply to the Commissioner by petition

for a license to make, construct, use and sell the patented

invention, and the Commissioner shall, subject to general

rules which may be made for carrying out this section,
*

bear the person applying and the owner of the patent, and.
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if he 18 »ti.fied that the reasonable requirements of the
pubUc in reference to the invention have not been satisfied
by reason of the neglect or refusal of the patentee or his
legal representatives to make, construct, use or sell the
invention, or t<, grant licenses to others on reasonable
terms to make, construct, use or sell the same, may make
an order under his hand and the seal of the Patent Office
requiring the owner of the patent to grant a license to the
person applying therefor, in such form, and upon such
terms as to the duration of the license, the amount of the
royalties, security for payment, and otherwise, as the
Commissioner, having regard to the nature of the inven-
tion and the circumstances of the case, deems just;

"(b) The Commissioner may, if he thinks fit, and shall
on the request of either of the parties to the proceedings
call in the aid of an assessor, specially qualified, and hear
the case wholly or partially with his assistance;

"(c) The existence of one or more licenses shall not be a
bar to an order by the Commissioner for, or to the grant-
ing of a license on any application, under this section;
and,

••(d) The patent and all rights and privileges thereby
granted shall cease and determine, and the patent shall be
null and void, if the Commissioner makes an order requir-
ing the owner of the patent to grant any license, and the
owner of the patent refuses or neglects to comply with such
order within three calendar months next after a copy of it
18 addressed to him or to his duly authorised agent 3 E
VII., c. 46, s. 7."

of refe^tr
"' ""'" '"""'"' ""^ '"' "''*'"' '°' P-'P"'"'

Sec. 28 of the Patent Act, 1869 (32-33 Vic
11), read as follows:

'
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Act of 1S72,

sec. 28.
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right* and privilege* thereby granted ahall ceaae and
determine and the patent shall be null and void, at the
end of three year* from the date thereof, unleu th' paten-
tee shall, within that period, have commenced and shall,
after such commencement carry on in Canada the con-
struction or manufacture of the invention or discovery
patented, in such manner that any person desiring to
use it may obtain it or cause it to be made for him at
8 reasonable price at some manufactory or establishment
for malting or constructing it in Canada, and that such
patent ahall be void if after the expiration of eighteen
months from the granting thereof, the patentee or his
assignee or assignees for the whole or a part of his in-
terest in the patent imports or causes to be imported into
Canada, the invention or discovery for which the patent
is granted."

Sub-sec. 1, sec. 28 of the Patent Act of 1872 (35 Vic.
cap. 26), continued sec. 28 of the Act of 1869 but cut
down the time within which manufacture must be com-
menced from three years to two years, and the period
for importation to twelve months.

Sub-sec. 1 also provided, "that in case disputes should
arise as to whether a patent baa or has not become null
and void under the provisions of this section, such dis-

putes shall be settled by the Minister of Agriculture or
his deputy, whose decision shall be final."

Sub-sec. 2 read:

"(») Whenever a patentee has been unable to carry
on the construction or manufacture of his invention within
the two years hereinbefore mentioned, the Commissioner
may grant to the patentee a further delay on his adducing
proof to the satisfaction of the Commissioner that he
was, for reasons beyond hie control, prevented from com-
plying with the same; but no such further delay shall

*

thus be granted in any case in advance ot the time here-
inbefore prescribed."

!W
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"2. Whenever a patentee ha. been unable to carry onthe co„.truct,on or manufacture of hi. invention withinthe two yearn hereinbefore mentioned, the Commi»ionermay at any time not more than three month, before the

dZ r h
"";/"''"'' «"">» "• «•>- patentee a further

delay on hi. adducing proof to the .atl.faction of theCommi«,oner that he wa., for rea,on. beyond hi, con-

,lnl:/"ZT .""" complying with the above-men-
tioned condition."

.t, "i
"'"

^l
"''•e'ved that the new nub-section omitted

••3. The Commi^ioner may grant to the patentee orhw a...gnee. for the whole or any part of the patent, anextension for a further period of time, not exceeding one

JIL Ti'^"
'*"'" """""-" '"""-< •»• '»"• ""t para-graph of thi. section, during which he may import orcause to be imported into Canada the invention for which^e patent is granted: Provided, that the patentee or hi.a«ignee or a„,g„ees for the whole or any part of thepatent .hall show cau.e sati.factory ,o the Commis-

..oner to warrant the granting of such extension; but noextension shall be granted unless application be made tohe Commissioner at some time within three months be-
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''' '"''- ^ ""' ^^""^^-^ »' -^
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ISM, c. 61,
I. 37.

Aet IMO,
c. 13, •. 2.

Act 1891,

M, S&Vic,
c. 33, •. 1.

Act of 1892,

U, 96 Vic,
c. 24, •. «.

The ReviHd Ststutn of 1886, cap. 61, conaolidsted
Mc. 28 of the Act of 1873, and the amendmenta in wc.
37. For the words "aMignee or auipieea" the worda
"legal representativea" were aubatituted. The worda "or
diacovery" were atruck out, leaving only the word "in-
vention." Other changea were in wording merely and of

no conaequence.
By 53 Vic, cap. 13, aec. 2 (1890), aub-aec. 1 of aec. 37

waa repealed. In the aub-aection aubatituted, the worda
"or hia aaaignee" were reatored after the worda "legal
repreaentatives " and the worda "or any authoriied ex-

tenaion of auch period" were added after the worda
"twelve montha from the granting of a patent" in the
clauae providing for forfeiture for importation.

The new aub-aection omitted the clauae giving ex-

cluaive juriadiction to the Miniater or the Deputy Min-
ister to decide diaputea aa to voidance for importation
or non-manufacture, and aubatituted the following pro-

viaion

:

"and any difference which arises aa to whether a

patent haa or haa not become null and void under the

provisions of this section may be adjudicated upon by

the Exchequer Court of Canada, which court shall have

juriadiction, upon information in the name of the Attor-

ney-General of Canada, and at the relation of any person

interested, to decide any such question: Provided that

this section shall not be held to take away or affect the

juriadiction which any court, other than the Exchequer

Court of Canada, possesses."

By 54-55 Vic, cap. 33, sec. 1 (1891), the sub-section

substituted by 53 Vic, cap. 13, aec. 2, was amended by
striking out the words "and at the relation of any person

interested," and substituting therefor the words "or at the suit

of any person interested."

By 55-56 Vic, cap. 24, sec. 6 (1892), sub-sec. 1 of sec^
37 aa amended was repealed and a new sub-section sub-

stituted. A new arrangement of the section was made.
The first section was with a few verbal differences, the

same as the present sec. 38.

I
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In paragTBph (6) relating to importation, th« wordi
or patentee, or any of them" were added after th.word "patent" and the word, "or hi. or their repre-

word', ""o; M *l" r *•""' »''""•*" •"I'-tituted for The

tTetord^-prtelTte:'"""'"""""*"'*' "' "" ""«»-" »""

th/"*!!
'""""'"K "'"T appeared for the fir.t time atthe end of p:irugraph (b):

"a. to ,1... ,ntere.t of the peraon or persons import-
ing or ca.iM.ng (o 1„. imported a. aforesaid."

on Ih.'l vpru»r'"r
'''."'".

^f*!"'"'
"""'"^e jurisdictionon th. l...„equ»r Curt wh,..), ,. contained in sec. 45 of

or tr'woH rif
^^ "'".''*

r^"""'''"" ««« -ubstituted
tor tl.i woi.l d fiiTPne../ the words "or any interest

"null'" V-'"
"'•"" "''", ""* *""' "patent," L lord

null aud w.r.. omitted before the word "void," and

beLr[he
'";""."'" ''"^'"'='' 5"'"'«<"'" were insertedbefore the «,,„ upon information in the nap.- of theAttorney-Geni; al .,! Canada."

3 Edw. VII., cap. 46 (1903), was pas" d >:. ;..,„,„ .,ceof the Supreme Court of Canada in .,., v Crv't
(1902) 33 8.C.R. 39. This Act repeai^^ ^^.^ZrJZ^^Z
ded. What are now sees. 38, 39, 40, 4 ! .._d U .u-p,.,,. Ja, sees. 4, 5, 6, 7 and 8 respectively.

, ,„. p>ovU,!!n jwhat IS now sec. 44 were entirely new »; i iii- A-,
Sec.

1 of this Act authorized the lV„„Jv '
, u,.

sioner, or in his absence, the Acting '.,„atv M n
.'',

, >

^!«"to°d'° '"" ""* "'•'"'' '"^ ^o--- "- ^v„:

a. In
"°"»*''"*"''« of 'he fact that the prevaii.ug viewas to the law on many pomts was decided to be wrongby Power v. Gnff.n, a number of sections were passedto preserve patents which had become void owing to thU

IJTnH 'rr""*'""" °' *^ *"'*• The present Ics. 44^ and 43 were amongst these sections

is«J°.t''* H°"f'*
Kingdom, prior to the Patents Act,

l^:.* f IT ""^ """"^ "" obligation to work hispatent and could import at will. Sec. 22 of that Act

stances to grant licenses.
^I'^um
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Sec. 3 of the Patents Act, 1892, repealed sec. 22 of
the Act of 1883, and extended the rights of the public
in the matter of compulsory licenses.

The Patents and Designs Act, 1907, repealed the for-
mer Act, and still further extended the rights of the pub-
lic. Under sec. 24 of the latter Act, any person may
apply to the Board of Trade for a compulsory license,
or in the alternative for the revocation of the patent on
the ground that the reasonable requirements of the pub-
lic have been satiffied. The Board of Trade, if a prima
facie case has been made out, may refer the petition to
the court, and the court may order that licenses be gran-
ted or if satisfied that the reasonable requirements of the
public will not be satisfied by the grant of licenses may
revoke the patent.

No order of revocation can be made before the ex-
piration of three years from the date of the patent.

Under sec. 27 of this Act, the Comptroller may after
four years from its date revolve any patent on the appli-
cation of any person on the ground that the patented
article or process is manufactured or carried on exclu-
sively or mainly outside the United Kingdom, and not
"to an adequate extent within the United Kingdom."

Subject to these provisions for compulsory licenses
and revocation, <'.,k:'\ is no compulsion to work a patent
as a condition of the grant. There is no restriction on
importation.

In the United States there are now no statutory pro-
visions relative to working or importation. The Act of
1832 provided that patents might be granted to aliens
on condition that they should cease and determine in
case of failure to introduce the invention into public use
in the United States within one year from the issue of
the patent. This provision was, however, repealed by
the Act of 1836.

In France there exist provisions very similar to those
in the Canadian Act, both as to manufacture and impor-
tation. Obligations as to working are imposed in most
other countries, amongst others in Argentine Republic,

*

Austria, Belgium, Braiil, Denmark, Germany, Italy,
Japan, Portugal, Russia, Spain, Sweden, Turkey, Uruguay,
Venesuela. In India, where the requirements of the pub-
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lie are not supplied, licences may be ordered. The Aus-
tralian Statute is similar to the English.

.nA"T"^'*^? \'"' '*^' """'"'ive and final jurisdic-
tion to decide whether a patent had become void for non-
manufacture or importation, was placed in the Commis-

rr 1 ^h'*"'A °'. ^" .^^P-'y' '"«'''=»' "P'-ion differs
as to whether the functions discharged by the Commis-

[1883] 9 S.C R 40 at p. 46, Henry, J., p. 68. In re the BellTelephone Company and the Telephone ManufacturingCompany and the Minister of Agriculture (188.5) 7 O.R

The Commissioners and Deputies, however, seem forthe most part to have acted on the view that their func-
tions- were ministerial, and that they were vested with

o V r^ if"fA°"-
'" ""' "*'" °f Barter v. Smith (1877)

"Th I
"; .

^
u'

P- **'• °*P'"y Minister Tasche said:The legislature has, certainly not without intention, pro-vided for a kind of paternal tribunal, formed by the Com-
missioner of Patents, the natural proprietor of patentees,

\^ t '"'""j!"" <=»" be no other than that every caseshould be adjudicated upon in a liberal manner."
A number of the decisions rendered by the Commis-

sioner or Deputy are reporter! in the secon.l volume of
the Canadian Exchequer Court Reports.

These decisions of the Patent Office are not binding onthe courts. Nevertheless, after the change of jurisdic-
tion, the courts followed them very closely for some

fsTsCH T' '"'rrv"''.
"'""' "' P""" - «'"«n

'
J .L i'

?®' '••'ached the Supreme Court of Canada,and the decision rudely shattered prevailing views as tothe interpretation of the sections we are now discussing
In this case, the Supreme Court intimated very clearly
that It 18 the business of the courts to decide what thelaw IS as expressed in the statutes, and not to speculate
as to the probable intention of the legislature except so
tai as It can be found in the words of the Act. SincePower V. Griffin, the older cases must be used with great

Sec. 38 presents special difficulties in connection with
patents for arts or processes, which will be dealt with

189
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later. As to other patents some things are clear and
others very uncertain.

Power V. Griffin (1902) 33 8.C.R. 39, makes it quite
clear that the patentee must manufacture his invention
whether there is any demand for it or not. It was for-

merly thought and so decided that unless someone could
show that he was unable to obtain the invention, the
patent did not lapse. (Barter v. Smith [18771 2 Ex. C.R.
455 at p. 481.)

It is now quite certain that unlrss the invention is

manufactured, even if no one has wanted it, the patent
becomes void.

The Patent Act does not require the patentee to manu-
facture personally (Brook v. Broadhead [1889] 2 Ex.
C.R. 562). Neither is the patentee bound to do anything
to create a demand or a market for the invention.

The requirement is that the patentee shall continue to
manufacture so that anyone desiring to use the invention
may obtain it, or cau»e it to be made for him at a reason-
able price at some manufactory or establishment for mak-
ing or constructing it in Canada. The meaning of this

requirement is far from clear. The result seems to be that
the patentee is bound under Power v. Griffin (1902)
33 S.C.R. 39, to manufacture or cause to be manufactured
the patented invention to some extent, but having actually
manufactured it, is not bound to continue to manufacture.
Apparently what is required is that the patentee shall

furnish facilities for manufacturing. What these facilities

shall be must depend on the nature of the invention.
Where necessary a factory must be provided, but obviously,
in many instances, a factory will not be necessary. It

would seem that what is meant is that there must be
somebody ready and able to supply the invention. It

must be supplied at a reasonable price and we should
think necessarily with a reasonable time. On these points,

however, we have no decisions which can be relied upon.
The manufacture to satisfy the statute must be of

that which is patented. It goes without saying that th«
statute is not complied with by the manufacture of some-
thing which so differs from the patented article that it is

not an infringement of it (Lombard v. Alexandiv Dun-
bar & Sons Co. [1910] 8 E. L.R. 261).
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dreth v. McCormick [1907] 10 Ex. C.R. 378, 39 S.C.R.
499.)

It has been suggested that while the patentee is bound
to sell and transfer the absolute property in the patented
article, he may insist on imposing restrictions as to use at
least as against parties other than the immediate pur-
chaser. The point has perhaps not been actually decided
except in the Exchequer Court, but it is the opinion of the
writers that any person has a right to obtain the patented
article for a price in money free from any condition or
restriction as to use. (Royal Electric Co. v. Edison Elec-
tric Light Co. (18891 2 Ex. C.R. 576; Copeland-Chatterson
Co. V. Hatton [1906] 10 Ex. C.R. 224, 37 S.C.R. 651

;

Copeland-Chatterson Co. v. Lyman Bros. Co. |19071
9 O.W.R. 908 at p. 912; Hildreth v. McCormick [1907]
10 Ex. C.R. 378, 39 S.C.R. 499.)

The onus is, however, on the person attacking a patent
to show that there has been a refusal to sell at a reason-
able price. It is doubtful whether it is sufficient to show
that the patentee has asked an unreasonable price or
attempted to impose conditions. (Auer Incandescent Light
Mfg. Co. V. O'Brien [18971 5 Ex. C.R. 243.)

While the patentee must sell to any one who insists
on obtaining an absolute title to the invention, it is never-
theless open to a patentee to enter into any agreement im-
posing conditions as to the use of the patented invention.

In the Copeland-Chatterson Co. v. Hatton (1906)
10 Ex. C.R. 224, 37 S.C.R. 651, a loose leaf binder was
sold on the condition that it was to be used only with
sheets sold by the patentees. The purchaser used the binder
with sheets sold by other parties. It was held that the
purchaser not only broke his contract but infringed the
patent. It was also held that the parties who supplied the
sheets knowing that they were to be used in connection
with the patented invention, and induced th< licensees U>
use them, also infringed. (See also Copeland-Chatterson
Co. v. Lyman Bros. Co. [1907] 9 O.W.R 908 at p. 912.)

Any such restrictions must be imposed at the time of
sale, otherwise the law implies from a sale a license given,
to lell or deal with the goods purchased as the purchaser
pleasec. The patentee can not impose a condition subse-
quent to the sale by ilelivery of the goods with a condition
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from estoppel is concerned) can turn on the question
whether the purchaser from the licensee knew of the con-
dition or not." He thought that a third person could
only be freed from the condition by the patentee being
estopped from setting up his rights. In any event it is

submitted that there is no doubt that if third parties know
of the restrictions they are bound by them. The patentee
cannot then be estopped, and the third parties can get no
rights to the use of the patented article except those which
the person from whom they purchase can give. (Incan-
descent Gas Light Co, Ltd. v. Cantelo (1896) 12 R.P.C.
262, Wills, J. ; Incandescent Gas Light Co., Ltd. v.
Brogden [1899] 16 R.P.C. 179; Badische Anilin und Soda
Fabrik v. Isler [1906] 1 Ch. 605; National Phonograph
Company of Australia, Ltd. v. Menck [19111 28 R.P.C.
229.)

There are no Canadian decisions as to what is meant
by a "reasonable price." The price must depend on the
nature of the invention and it is almost impossible to
suggest any general rules.

Does paragraph (o) of sec. 38 apply to patents on an
art or process? This is a question which has not yet been
decided.

Three views have been advanced as to process patents:
1. That the section has no application.
2. That the patentee is obliged to work the patent so

that anyone may obtain the product resulting from the
operation of the process for a reasonable price.

3. That the patentee must allow the process to be
used by anyone for a reasonable price—in other words,
that he must grant licenses.

The section says that "every patent" shall be subject
to the condition. It would seem therefore that the in-
tention may have been to include process patents within
its operation. One object of the section is to encourage
and protect Canadian labour and industry. It has there-
fore been argued that inasmuch as a process is an iiF-

tangible thing which can not be manufactured, no C|uestion
of Canadian labour or industry can arise and the legisla-
ture never intended that a process patent should be subject
to the condition. It must be observed, hi,rfever, that
another object of the Act is to limit the monopoly of the
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notwithstanding a further re-enactment of this section,

detracts greatly from any value there might otherwise be
in the decision.

The view that the patentee is obliged to furnish the
product of a process does not seem tenable. The Act
speaks only of the invention and the product is not the
invention. To read the Act in this way would be to
read something into it which is not there.

The third suggested interpretation that licenses must
be granted, obtains some support from the words nf
Maclennan, J., in Hildreth v. McCormick (1907) 39 SCR
499, (10 E.C.R. 378,) at p. SOS, where he said:

"Mr. Caasels asked how the sections could upon that
construction be made to apply to a patent for a process.
I see no difficulty even in that case, for even there the
person desiring to use the invention is entitled to acquire
it absolutely, and not merely to take a lease of it."

The section can, however, not be applied to process
patents without straining the language used, and the
opinion of the writers is that the courts will not feel

called upon to hold that the section applies where the
language used is entirely inapt, no matter what may have
been the intention of the legislature.

Paragraph (b), relating to importation, provides that
importation shall render the patent void only as to the
interest of the person or persons so importing or causing
to be imported. The patentee is therefore protected
against the acts of bis licensees or aseignees for districts.

Paragraph (a) does not protect the patentee against failure

of others holding under him to manufacture. The paten-
tee must bear this In mind when granting exclusive licenses

or assignments for districts.

Importation of the patented invention is permitted
for one year from the date of the grant. If there is im-
portation of the invention after one year the patent
becomes void as to the inlerrst of the person importing
or causing to be imported.

There are more decisions on the question of importa-
tion than on manufacture, but they are equally unsatis-

factory and unreliable.

As has been stated, in many cases the object of the
legislature in prohibiting importation after a given time
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which it was intended ahould be msnufkctured in Can-
ada" did not avoid the patent.

It ii thought that these decieione can not be relied

on. It is submitted that they can not be sustained on
the ground that the importations were not within the
Act because no injury was done to Canadian lal uur.

The section provides for no exceptions.

The most important question in connection with the
section is what ingredients of an invention may be im-
ported.

In the case of the Royal Electric Co. of Canada v.

The Edison Electric Light Co. (1889) 2 Ex. C.U. S76,
referred to above, Sir John Thompson expressed the
opinion that if an article imported to be used by the
patentee in the construction of

^
his invention is a common

commercial article which it is open to every person to
manufacture, import, sell or use without infringing the
patent in question, it may be imported.

In Mitchell v. Hancock Inspirator Compan (1886)
2 Ex. C.R. 539, the invention was for a new combination
of known elements. Tascht, Deputy Minister of Agri-
culture, decided that the importation of the elements
made use of in the mechanism in question as constitu-
ents of the combination secured by the patent and to be
used as such was importation of the patented article.

This case was considered by Sir John Thompson in

Royal Electric Company of Canada v. The Edison Elec-
tric Light Co. of Canada (1880) 2 Ex. C.R. 576, and he
there stated that he would have great difficulty in advis-
ing that it was correctly decided, or that it should be
followed. Both the decision and the language of Sir John
Thompson go very far. He there said, p. 597

:

"I do not find anywhere that the statute expressly
imposes the penalty of forfeiture for importing into Canada
the various parts of the invention for which the patent,
was granted, much less for importing one of the parts.

The words of the statute are, 'the invention for which
the patent is granted' and it does not seem that the
Minister or bis Deputy in administering the law, can
enlarge the statute or add any words to it, .even
in trying to prevent an invasion of the statute.

In considering and administering such a statute
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It would seem therefore that all the parts of an in-
vention can not be imported according to this test if these
parts can be put together without difficulty or considerable
labour.

It must also be borne in mind that a patent may
contain a number of claims, some of which may be on
separate parts. The patent may be infringed by infringing
any one claim (Gillett v. Wilky (1839) 9 C. A P. 336, 1
Web. P.C. 270 at p. 276). According to the proposed test
a patent will be void if any part is imported on which
there is a separate claim.

But whether the test is satisfactory in regard to im-
portation of parts which are not covered by a separate
claim or of the whole invention in a partially manufactured
state is perhaps open to some doubt. Infringement by
manufacture and sale of parts was discussed by the Court
of Appeal in England in Dudlop Pneumatic Tyre Company
Ltd. et al. v. Moseley (1904) 21 R.P.C. 274, and the
authorities fully reviewed. The defendants in this case
made covers with a lining suitable for the insertion of
wires adapted for use in the manner employed by the
patentee but not necessarily for use in that manner. It
was alleged that the sales were made to persons who the
defendants must have known intended to infringe the
patent. It was held by the Court of Appeal confirming
the judgment of Swinfen-Eady, J., that the defendants did
not infringe. Vaughan Williams, L.J., further said, "I wish
to say that, in my judgment this case would fail even
though the plaintiffs were able to substantiate the prop-
osition which the learned Judge finds against them, that
these covers, as manufactured and sold by these defendants
could not be used for any other purpose than fitting them
into the plaintiff's tyres under one or other of the patents."
This opinion, however, goes beyond the actual decision and
is therefore not binding.

The reasons for this decision were stated by Vaughan
Williams, L.J., as follows, p. 280: "Then Lord Justice
Mellish said: 'I am of the same opinion. I think it
is quite clear that at law the defendant would be entitled
to a verdict on a plea of notguilty. Selling materials for the
purpose of infringing a patent to the man who is to infringe
it, even although the party who sells it knows that he is
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ftllf
*". '°f';i''8« it. and indemnifies him, does not bv

be a party with the man who so infringes, and actuallyinfringe. Now I put that view to Mr. Terrell and to MrRussel m the course of the argument. I say hat in fo™what they are complaining of here is an infringement-but when hey come to the proof of that of wWch thevare complaining, infringement, they do not prove that tW
fnH*r^ "'.""*'*' *'*•" ""y-'e who has infringed

infrintT n^' "'-^^
V^"*

*''« defendants have actuallymfrmged. Of course if the defendants *ere pa-ties to aninfringement in such sense as that they would be prin-

3?!t\'i
"'f"''«e°?e>" *"<> an offence which would beindictable as a criminal offence, they would breouallvresponsible in this civil action."

equally

It follows from this reasoning that where oarf, »r.

Z^r^:*^
"" TT •'" *'"' P*""" "•'<' "-"them in makWsomething which is an infringement the agent "nf^nges(Sykes V Howarth (1879) L.R. 12 Ch.D. W) SoToorf here be an agreement between two parties that eachw^ll make parts and these parts together form the in-vention each being a party to the acts of the other wUIinfringe. (Incandescent Gas Light Co. v New Im.»nH«cent Gas Mantle Co. [1897J 15 R.P.C Ss!)

^'"'"'"**'-

F„Pk r*""'?
?2'''* ** *° infringement according to theEnghsh law is that nothing infringes excent wh.f : T

on Jh^
'nfnngement test as applied to importation rests

'

on the assumption that the patentee may do what Lvnnf
mustT h"-

'^'"' "f"""' " ""''"•""•le assumptiol bTit
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always be a party with himself in assembling and pro-
ducing the finished invention. He can not g( t away from
the fact that if what he imports is something made for
use in his invention, more especially where it is not in
a form capable of use in any other way, it is part of
the invention. We doubt very much if it will be suffi-
cient to show that what is imported is not the whole
invention but only a fractional part of the whole in a
condition of only partial completion.

The writers are therefore of the opinion that until
we have a decision by the courts a patentee should not
mport anything on which labour has been done to pecu-
liarly adapt it to use in the invention.

It has been held by Burbidge, J., in two cases that
importation of an article made in accordance with a
patented process renders the patent void (Auer Light
Manufacturing Company v.i O'Brien [1897] 5 Ex. C.R.
243; Hambly v. Wilson [1902] 7 Ex. C.R. 363). This
opinion is based on Elmslie v. Boursier (1869) L.R. 9,
Eq. 217, and similar cases where it has been held that
a person who sells an imported product is indirectly
making, usi -g and putting in practice the patented in-
vention. It is difficult to see how these cases have any
application. How can there be any indirect importation
of the patented invention?

Importation only renders the patent void as to the
interest of the person or persons so importing or causing
to be imported. Where there are joint owners it would
therefore seem that importation by one does not enlarge
the rights of the public. The person importing can not
restrain others from infringing because he has no longer
any exclusive right. But the co-owner still has all the
rights he formerly had as against the public.

Importation by a licensee does not render the patent
void as to the interest of the owner. (Hambly v. Wilson
[1902] 7 Ex. 363.)

But where there is connivance on the part of a per-
son owning an interest in a patent, this will be equivalent
to importation by the person conniving (Toronto Tele-
phone Manufacturing Co. v. Bell Telephone Co. [1885]
2 Ex. C.R. 495 at p. 524).
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U..der sec. 39 the CommisHioner may grant an ex-
tension of time to manufacture beyond the two years.
Under sec. 40 an extension may be made of the time for
importation.

The application for an extension of time must bemade by petition presented within three months before
ihe expiry of the time limited, setting out the grounds
for the apphcation. The petition must be verified by
declaration under the Canada Evidence Act where the
proof IS made in Canada or by affidavit if made else-

Under sec. 39 the Commissioner has power to grant
an extension before the expiration of the two years only,
linder sec. 40 the grant may be made after the expira-
tion of the year allowed for importation, provided the
application has been made before the year allowed for
importation expires.

Extensions for manufacture are only warranted where
failure has arisen from reasons beyond the control of the
patentee. Prolonged illness has been held a ground for
an extension. Extensions have also been granted where
efforts have been made to manufacture by erecting a
plant or in some other -

, and there has been an hon-
est failure.

Importation beyond the period is only allowed in verv
exceptional cases, usually for the purpose only of demon-
strating the utility of the invention.

Power y. Griffin (1902) 33 S.C.R. 39, decided that
the Commissioner is fundus officio after one extension,
and can not grant any further extensions. This also
cast ome doubt on the power of the Deputy Commis-
sioner to grant extensions. Sec. 5, sub-sec. 2, reads:

"2. The Deputy Commissioner may do any act or
thing, whether judicial or ministerial, which the Com-
missioner of Patents is authorized or empowered to do
by any provision of this Act; and in the absence of the
Deputy Commissioner, any person performing the duties
of the Deputy Minister of Agriculture under the auth-
ority of the Civil Service Act may, as acting Deputy
Commissioner, do any such act or thing."

I''.
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Stectimi. 41, Sees. 41, 42 and 43 were passed in 1903 after Power
V. Griffin, to protect patentees against results of the
erroneous view of the law preva":ng prior to that de-
cision.

COMFCLSORY LICENSES.

Section 44. Sec. 44 was passed in 1903 after Power v. Griffin
had decided that every patented invention must be manu-
factured whether there is any demand for it or not.

There is no reason why every patent which can be
placed under this section should not be brought under it.

An invention subject to this section does not become
void for failure to satisfy the requirements of the pub-
lic. Licenses may be ordered. Compulsory licenses,
however, may only be ordered under circumstances which
would render void the patent if it were not under this
section, and the patentee is therefore never any worse
off than if subject to sec. 38, paragraph (o).

The Department will lilace the following inventions
under sec. 44;

Patents for an art or process; improvements on a
patented invention where both patents are not held by
the same person; appliances or apparatus used in con-
nection with railways, telegraph, telephone and lighting
systems, and other works usually under the control oi
public or large private corpoi-ations and which can not
be installed without thi consent of such corporations,
and inventions which are manufactured or constructed
only to order and are not according to custom, carried
in stock.

plMe'patfflit
Application to have a patent placed under sec. 44

under Kc- should be made by petition signed by the applicant, set-
tion 44. ting out the grounds oh which the application is based.

The petition may accompany the application for patent
but must be presented within six months after the date
of the patent.

Up to the present time no compulsory licenses have
been granted.

The following rules in respect to petitions for com-
pulsory licenses were approved by the Governor-General
in Council on February 23rd, 1904:

Patents
which may
be placed
under sec-
tion 44.
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PETITION FOB GRANT OP COMPULSORY LICENSE.

"25. A petition to tlie Commissioner for an order for
a license under sec. 44, paragraph (a), of the Act, shall
show clearly tha ground or grounds upon which the peti-
tioner c aims to be entitled to a license, and shall state
in detail the circumstances of the case, the terms upon
which he asks that an order may be made, the purpose
of such order, and the name and address >f the patentee
and of any other person who is alleged in the petition
to have made default."

155

TO BE LEFT WITH EVIDENCE AT A PATENT OFFICE.

"26. The petition and an examined copy thereof shall
be left at the Patent Office, accompanied by affidavits
or statutory declarations in proof of the allegations con-
tained in the petition, together with any other documen-
tary evidence in support; and petitioner shall, within
ten days after the leaving of such petition, deliver to the
patentee and any other person who is alleged in the peti-
tion to have made default, copies of the petition and of
such affidavits or statutory declarations and other docu-
mentary evidence in support."

'"^i

'11

i'

OPPOSANTS' OPPOSITIONS AND EVIDENCE.

"27. The persons to whom such copies are delivered
by the petitioner may, within ten days after being in-
vited to do so by the Commissioner, leave at the Patent
Uffice their oppositions to such petition, together with
their affidavits or statutory declarations cr other docu-
mentary evidence in support, ii. answer, and if they do
so, shall deliver copies thereof to the petitioner within
ten days, and the petitioner may within ten days from
such last mentioned delivery leave at the Patent Office
his affidavits or statutory declarations and other docu-
mentary evidence in reply; and if he does so, shall de-
liver copies thereof to the patentee or any other person
alleged m the petition to have made default within ten
days, such last mentioned affidavits or statutory declara-
tions being confined to matters strictly in reply."

a
I if

m
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I

CLOSING or BVIOINCI.

"28. No further evidence than as aforesaid may be
left by either side at the Patent Office, except by leave
or on requisition of the Commissioner, and upon such
terms, if any, as he may think fit."

OTHER PARTIES INTERESTED HAT BE ALLOWED TO
INTERVENE.

"29. The Commissioner may at any stage of the pro-
ceedings before granting his order, give notice of the
proceedings, and furnish copies thereof to any person not
a party thereto who may be interested in the patent and
whose rights may be affected by his order, and may allow
such person to intervene in the proceedings. After such
person has been allowed to intervene, he shall be gov-
erned by these rules as though the petitioner had alleged
ita his petition that such person was in default."

HEARING OF 'trE PETITION.

"30. On completion of the evidence, or after the ex-
piration of the time for completing the same, the Com-
nissioner, on the request of the petitioner, shall fix a
time for hearing the petition, and shall give notice to
the petitioner, the patentee, and all other parties to the
proceedings, that it is his intention to hear the petition
on a specified day, which day shall not be less than two
weeks from the date when the notice is served."

DOCITHENTS TO BE TYPEWRITTEN OR PRINTED.

"31. All petitions lodged at the Pf .snt Office shall
(unless the Commissioner otherwise direct) be type-
written or printed, and the parties shall furnish as many
copies of the documents lodged by them as shall be re-
quired by the Commissioner."

COPIES OF PAPERS AND ADDRESSES OF PARTIES. <-

"32. Parties shall be entitled to have copies of aP
the papers lodged in respect to the petition, at their own
expense. The petitioner and each of the other parties
shall specify an address for service in Canada, and may
be heard in person or by counsel or by a duly author-
ised agent."
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COUNSEL ON BEHALr Of CROWN.
"33. The CommiMioner shall, if so requested hearcounsel on behal of the Crown on the quesLn of grant-mg the prayer of any petition. Counsel on behalf of the

S' anv
" h" r* ^ ""''"'"^ '" ^^' ""'»« of the grounds

SL ^ w'Tu" *"* "\y *'>'°'' «' to t»ke or of any evi!

mrssioner."
""^ *'""'' "* '" P'"™ '""o" the "^^om-

SERVICE or NOTICE.

h. ''*i'
*°^ ?"*'"* "<1"'"<1 to be served or given bythe rules relating to compulsory license may be servedor given by posting the same to the party to be noSma registered envelope, and documints squired to bedelivered may be delivered in the same way."

ALTERATIONS OR ENLARGEMENTS 07 TIMES PRESCRIBED
BT RULES.

"35. The times prescribed by these rules may bealtered or enlarged by the Commissioner if he thinks fitupon such notice to parties interested and upon suchterms, if any, as he may direct."
"^
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CHAPTER XII.

1 I

Section 46 of
th« Patent
Act.

CaV«AT8.

Sec. 46 of the Patent Act reads:

"46. Any intending applicant for a patent who haa
not yet perfected his invention and is in fear of being
despoiled of his idea, may file, in the Patent Office, a
description of his invention so far as it has proceeded,
with or without plans, at his own will; and the Com-
missioner, on payment of the fee in this Act prescribed,
shall cause the said document, which shall be called a
Caveat, to be preserved ih secrecy, with the exception
of delivering copies of the same whenever required by
the said applicant or by any judicial tribunal, but the
secrecy of the document shall cease when the applicant
obtains a patent for his invention.

"2. If application is made by any other person for
a patent for any invention with which such Caveat may,
in any respect, interfere, the Commissioner shall forth-
with give notice by mail, of such application, to the per-
son who has filed such Caveat, and such person shall,
within three months after the date of mailing the notice,
if he wishes to avail himself of the Caveat, file his peti-
tion and take the other steps necessary on an applica-
tion for a patent, and if, in the opinion of the Commis-
sioner, the applications are conflicting, like proceedings
may be had in all respects as are by this Act provided
in the case of conflicting applications.

"(31 Unless the person filing a Caveat makes appli-
cation within one year from the filing thereof for a pat-
ent, the Commissioner shall be relieved from the obliga-

!5)l



CAVEATS.

tion of giving notice, and the Caveat .hall then remain
a. a simple matter of proof an to novelty or priori y of
invention, if required."

The provision, a. to caveat, follow in a general wav
'Zv^u.'^" y"'.'f<*

^'•''" A"' °f »836- cLveat. TeTeabolLhed in the United State, in 1910.

„...!![''*° ?• T"' *" .''**'' "'*'*• "<"'<" of any "Ub.e-

?.nt tn'".!; ™ ,""'""'? '^' """•' ""''ject matter i.sent to the caveator, and action i. «u.pended on such
application for thre, month, to give the caveator anopportunity to file an application for what !.e ha. cov-ered by hi. caveat. If the caveator file, an applicationand It 1. decided that it conflict, with that of ?he other
applicant, the question a. to who i. entitled to the patent

The Patent Act
'* "'''*"'°" «» P'ovi'^^d by .ec. 20 of

A caveat .erve. two purposes. It. first use is to pre-vent the issue of a patent to another inventor for a sim-
ilar invention without the caveator havins a.i opportu-
nity to e.tabli.h that he wa. the first inventor. (Phelp.

«mT" 'inf uu^" '
^- A""" ^- Hunter US55

^rJ'f «'°^^,^^" " "»"'*'« "8«81 ' Fi.her 372 at
p. 376.) Secondly, it con.titute. evidence of the stateo development of the invention at the date of filing

,K°"^r °"l
evdence of invention at least as early

9 P?K oo*,
"'.^''^ ""^'''*- (Johnson V. Root (1858)

Lenf<5a,e!'4/r' "^ ^•'*'""^" "«^«i ^''Arlhur'i

The value of a caveat mu,t not, however, be over-
estimated. It doe. not in any way effect the right to

n^tJ* •*°;k
^^^ only person who can obtain a validpatent is the person who the world over is the first in-

ventor. (Smith V. Goldie (1883] 9 S.C.K. 46; BarnetMcQueen v. Canadian Stewart [1910] 13 Ex. C.R. 186 )

.i,.^^""" '*i°'
i». not entitled to notice of an application

already pending ,n the Patent Office at the time he files
nif> patent.

A caveat cannot be renewed. A second caveat ishowever, frequent y filed for the same invention on the
expiration of the first.

1.-.9

Cf. U.S.A.
Act of 1834.

Prociwfjiniis
when con-
Hirting
applioation
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OmiHion to coniider • caveat doc* not invalidate a

patent granted to another as the result of the oversight.

(Cochrane v. Waterman [1844] 1 McArthur'i Patent

Cases 69).

The formal documents for filing a caveat comprise

a speoiflcation signed by the inventor, and an affidavit

to the effect that he is the inventor of the invention

described. The government fee is five dollars.

An assignment of the invention set out ir a caveat

will not be accepted by the Patent Office. The Patent

Office refuses to file assignments of inventions until there

has been an application made for a patent.



CHAPTER XIII.

S«c. M— Articles Madb on Used Pbioe to the Issuino
or A Patent.

Sec. M of the Pntpnt Act reads:

"Every person who, before the issuing of a patent, hc3
purchased, coustructed or acquired any invention for which
a patent is afterwards obtained under this Act, shall have

'

the right .
' using and vending toothers the specific article,

machine, manufacture or composition of matter patented
and 80 purchased, constructed or acquired before the
issue of the patent therefor, without being liable to the
patentee or his legal representatives for so doing; but the
patent shall not, as rr ards other persons, be held invalid
by reason of such p ;hase, construction or acquisition
or use of the invenuon by the person first aforesaid or
by those to whom he has sold the same, unless the
f«me was purchased, constructed, a< luired or used, with
the consent or allowance of the ir i tor thereof, for a
longer period than one year before t^ application for a
patent therefor, thereby making the invention one which
has become public and in public use."

This section comes to us through the Patent Act
12 Vic, chap. 24, sec. 12 (1849) and is founded upon sec 7
of the American Patent Act of 1839.

Osier, J. A., points out in Victor v. H. A. Wilson Co Two clauses
(1904) 7 O.L.R. 570 at p. 577, that "The two clauses of 5?!f

" *»

the section are, however, entirely distinct and the questions q'u«[fon,
involved therein quite dif erent, as Blatchford, J., points
out in Andrews v. Hovey, 124 U.S. 694 at p. 702, 'The
first clause relates to the particular right of a particular
person to use a particular machine, manufacture or com-
position of matter after the grant of the patent, and
notwithstanding its grant, and in no manner relates to the

i

Mli
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162 ARTICLES HADE BEFORE PATENT.

validity or invalidity of the patent. The second clause
relates wholly to the validity of the patent.'

"

No right Anyone has the right up to the date of a Canadian

rontUiue P»tfnt. notwithstanding the existence of a foreign patent,
mmufacture notice of intention to apply, or of actual application for
afterthe -.-. ... . ..•--
patent, ua-
leH by im-
plication

under sec-
tion 8.

Canadian patent, to manufacture the invention after-
wards patented. This right is recognized by sec. 8.
Sec. 54 gives no right to continue manufacture after the
patent issues. The right given by sec. 54 merely relates
to the use and sale of the specific articles in existence at
the date of the patent (Victor v. H. A. Wilson Co. [1904]
7 O.L.R. 570 at p. 576; Fowell v. Chown [1894] 25 O.R.
71 Aff'd., 22 O.A.R. 268). Where a foreign patent is taken
out and no notice of intention to apply for a Canadian
pattat is given within three months, it is open to argument
that by implication sub-sec. 2 of sec. 8 gives to anyone
who commences to manufacture after the foreign patent
issues, and before the Canadian patent is applied for, the
right to continue to manufacture after the Canadian
patent issues. Whether the courts will hold this to follow
from the sub-section is however very doubtful.

The right of the person who has constructed the in-
vention prior to the issue of the patent, to use and vend
'he specific article or machine so constructed without

doe» not dc- being liable to the patentee for so doing, does not depend
upon his having so constructed it with the consent or
license of the inventor.

Right to sell

or use article
made prior
to patent

pendon
maicing hav-
ing been
with consent
of patentee.

Section 54
does not re-
late to pro- issues.

Sec. 54 does not mention an art. It, therefore, gives
no right to continue the use of a process a'ter the patent

Breach of
faith or
confidence.

The courts have in certain cases restrained persons
from using or selling an invention where the use or sale
amounts to a violation of a stipulation as to secrecy, or
a breach of faith or confidence. (Lean v. Huston [1884]
8 O.R. 621; Hessing v. Coppin [1874] 21 Gr. 253; Morrison
v. Moat, 9 Hare 241.) Sec. 54 does not protect a wrong-
doer. Where a case of this kind can not be made out,
although his conduct may be dishonourable, anyone
making an invention prior to the issue of the patent,
may use and sell it (Victor v. H. A. Wilson Co. [1904]
7 O.L.R. 570 at p. 576).
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CHAPTER XIV.

Mabkino Patented Articles.

Section 55 of the Patent Act reads":

"55. Every patentee under this Act shall stamp or Section 56 ofengrave on each patented article sold or offered for sale
'"•'«'>»*<:«

by him the year of the date of the patent applying to
such article, thus: 'Patented, 1906,' or as the case may
be; or when, from the nature of the article, this cannot
be done, then by affixing to it, or to every package
wherein one or more of such articles is or are enclosed,
a label marked with a like notice."

This section appeared in the Act of 1869, and is sim-
ilar m form to sec 4900, U.S. Revised Statutes. The

pSed"
^ *''* '*"''"'' *''** ""* invention is

The words "patent applied for" or "patent pending" -p.tentfrequently seen on articles for which patent applications wli^dfor."
have been made but not granted have no legal signifi-

oTR.°570rp. 5^Ir ' " ' ^"'"" "° ''«^ '

alt/r f^u^^t^ari: "^.^Ar^Z^Z: ^^ g^Se^"
"64. Any patentee under this Act who sells or offers

for sale any article patented under this Act not stamped
or engraved with the year of the patent, applying to
such article, or when from the nature of the article this
cannot be done, not having affixed to it or every pack-
age wherein one or more of such articles is or are en-
closed, a label marked with the year of the date of the

'''111
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patent applying to Buch article in manner and form pro-

vided by this Act, shall be liable to a penalty not ex-

ceeding one hundred dollars, and, in default of the pay-

ment of such penalty, to imprisonment for a term not

exceeding two months.

"66. Every person who:

"(a) writes, paints, prints, moulds, casts, carve" en-

graves, stamps or otherwise marks upon anything made

or sold by him, and for the sole making or selling of

which he is not the patentee, the name or any imitation

of the name of any patentee for the sole making or sell-

ing of such thing, without the consent of such patentee;

m

Does not
affect right
to recover
damages.

"(6) without the conseht of the patentee, writes,

paints, prints, moulds, casts, carves, engraves, stamps or

otherwise marks upon anything not purchased from the

patentee, the words, PatetU, LMera Patent, King's, or,

Queen's Paient, Patented, or any word or words of like

import, with the intent of counterfeiting or imitating

the stamp, mark, or device of the patentee, or of

deceiving the public and inducing them to believe that

the thing in question was made or sold by or with the

consent of the patentee or his legal representatives; or,

"(c) offers for sale as patented any article not pat-

ented in Canada, for the purpose of deceiving the pub-

lic;

"is guilty of an indictable offence, and liable to a fine

not exceeding two hundred dollars, or to imprisonment

for a term not exceeding three months, or to both."

It will be seen that the failure to mark does not

affect the right to recover damages for infringement as

it does in the United States, but instead leaves the paten-

tee liable to the penalty of a fine not exceeding one hun-

dred dollars, or to imprisonment for two months in de-

fault of payment of the fine.



MABKINQ PATZNTZD jUITIOLIg.

It is not illegal to manufacture and sell an article in
thi. country wh.ch has been patented in the United
States, and put upon it a statement that it is so paten-
ted, as a recommendation of it, so long as there is noinfringement of a valid existing patent in this country.
(Kidder et al. v. Smart et al. [1885] 8 O.R. 362

)

solH n", '^rPi"* °' *^« ^ate of the patent on articles
sold or offered for sale does not amount per »e to a

loTcCP°391)
''"'*°*''"'- (^"''*'' ^- Mitchmore [1849]

^iMff-ll
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CHAPTER XV.

i

Section 21
provides for
grant of ex-
clusiveright.

Pstent
gruitR
exclusive
right.

Britisli

patent con-
tains pro-
hibition.

iHrSINOEHENl.

Sec. 21 of the Patent Act reads:

"21. Every pstent granted under this Act shall contain
the title or name of the invention, with a rcierence to the
specification, and shall grant to the patentee and his legal

representatives, for the term therein mentioned, from the
granting of the same, the exclusive right, privilege and
liberty of making, constructing and using, and vending to
others to be used, the said invention, subject to ad-
judication in respect thereof before any court of competent
jurisdiction.

"2. In cases of joint applications, the patents shall be
granted in the names of all the applicants."

The operative part of the Canadian patent form reads:

" Now therefore the present patent grants to the
said. ... his executors, administrators, legal represen-
tatives and assigns for the period of eighteen years from
the date of these presents the exclusive right, privilege
and liberty of making, constructing and using, and vending
to others to be used, in the Dominion of Canada, the said
invention, subject nevertheless to adjudication before any
court of competent jurisdiction."

The British patent in addition to giving the patentee
the exclusive right to "make, use, exercise and vend" his
invention, commands all persoiis that they do not "make
use of or put in practice the invention" nor in anywise
imitate the same, nor make or cause to be made any
addition thereto or subtraction therefrom whereby to
pretend themselves the inventors thereof" without the
license of the patentee.
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The^''ri,h^ir'-ff"»K''"n"* T*""" "° "™'" prohibition.Ihe right, of tlie Canadian patentee depend on the.xcJ«..e grant to him and on the provision, of the ActIhe following sections of the Patent Act deal withmfnngement and actions for infringement:

"31. Any action for the infringement of a patent may c««liiu,be brought in the court of record having jurisdiction P«teSTon-

K* Tu""* f **" •''"°"«''' «'"'•»<"' '» the province ^.-r"
la Which the mfnngement is alleged to have taken place P™""™-
which holds its sittings nearest to the place of residence
or of business of the defendant; and such court shall decide
the case and determine as to costs.

"32. In any action for the infringement of a patent, Section,
the court, or any judge thereof, may, on the application !»«»!»»"'ith

of the plaintiff, or defendant, respectively, make such order -St"**-
as the court or judge sees fit,

"(a; restraining or for an injunction restraining the
opposite party from further use, manufacture or sale of
the subject-matter of the patent, and for his punishment
in the event of disobedience of such order; or,

"(ft) for and respecting inspection or account; and
(c) generally respecting the proceedings in the action.
2. An appeal shall lie from any such order under thesame circumstances, and to the same court, as from other

judgments or orders of the court in which the order is
made.

"33. Whenever the plaintiff, in any such action, fails
to sustain the same, because his specification and claim
embrace more than that of which he was the first inventor
and It appears that the defendant used or infringed any
part of the invention justly and truly specified and claimed
as new the court may discriminate, and the judgment may
be rendered accordingly.

m.«^'
?"^*,'**'*°'*»°'' *° «°y '""h action, may plead as

matter of defence, any fact or default which, by this Act
or by law, renders the patent void; and the court shall

m

m
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INFUNOIMENT.

take cogniiance of such pleading and of the facts con-
nected therewith, an<l shall decide the case accordingly."

It is believed that the law as to infringement is sub-
stantially the same in Canada as in England. (Electric
Fireproofing Co. of Canada v. Electric Fireproofing Co.
[1910] 43 8.C.R. 182 at p. 193, Q.R. 31 S.C. 34; The Barnett
McQueen Co. v. The Canadian Stewart Co. (19101 13 Ex.
C.R. 186 at p. 221; Consolidated Car Heating Company v.
Came [1903] Q.R. 18 S.C. 44, Q.R. 11 K.B. 103, 1903
A.C. 509.)

There can be no infringement of an invalid patent.
Such a patent has no legal existence and there is therefore no
monopoly. Nor is an invalid patent any protection to an
infringer. Where there are two patents for the same inven-
tion, one of them must be invalid and an invalid patent gives
no rights. (Collette v. Lasnier [1888] 13 S.C.R. 583 at
p. 588; Smith v. Goldie [1883] 9 S.C.R. 46.)

The question of infringement is a mixed one of law
and fact. As a matter of law it is the function of the
court to construe the specification and claims to determine
what is the patented invention. (The British Dynamite
Co. V. Krebs [1896] 13 R.P.C. 190 at p. 192; Brooks v.
Steele and Currie [1897] 14 R.P.C. at p. 73.) The court
having determined what the patented invention is, the
question of whether there has been an infringement is one
of fact, and is for the jury where there is one. (Walton
v. Potter [1841] 1 W.P.C. at p. 586; Dc La Rue v. Dicken-
son [1857] 7 E. & B. at p. 738; The Incandescent Gas Light
Co. v. The De Mare Incandescent Gas Light System [18961
13 R.P.C. 301.)

The construction of the claims and specifications will be
determined by the court like the construction of any other
written instrument, the court placing itself in the position
of some person acquainted with the surrounding circum-
stances as to the state of the art and manufacture at the
time, and making itself acquainted with the technical
meaning in art or manufactures which any particular word
or words may have. (The British Dynamite Co. v. Krebs
[1879] 13 R.P.C. 190 at p. 192; Nobel's Explosives Co.
V. Anderson [18941 11 R.P.C. 519.)



INnHNOEMENT.

uJ^firiT"! '"'*''"••"'. *''** " tl"* invention which
« protected by the patent, « what is claimed and nothing

n RPr 110 P ^^P'r^" Co. y_ Anderson (1894)
11 R.P.C 119, Komer, L.J., said at p. 128: "In ordSr tomake out infrmgement it must be established to the satis-
faction of the court that the alleged infringer, dealing with

vtfnth "i
'?'"°!

t'
\'"«"" of substance, is taking the

nvention claimed by the patent, not the invention which
the patentee might have claimed, if he had been well
advised or bolder, but that which he has in fact and
substance claimed on a fair construction of the specifi-

?S R P p '^"''l"'* °y"^' Association v. Bury [1902]

19 RP a' 187 )

* "' "'««'°''°"°" Co., Ltd. [1902]

There is therefore no such thing as an infringement

M«7^^^ i'T^ ^ n \?'i^°*: '» ^"<^8«°° ^- Thompson
(1873) 3 App. Cas. 34, Lord Cairns said at p. 44- "There
used to be a theory in this country that persons might in-
fringe upon the equity of a statute, if it could not beshown that they had infringed the words of the statute-
It wa3 said that they had infringed the equity of the
statute, and I know there is, by some confusion of ideasa notion sometimes entertained, that there may be some-
thing like an infringement of the equity of a patent.My Lords I cannot think that there is any sound prin-
cip e of that kind in our law; that which is protected
18 that which 18 specified, and that which is held tr bean infringement must be an infringement of that n rh
IS specified.

In Moffatt V. Leonard (1905) 5 O.W.R. 259 at p. 261
Meredith C.J., said: "That they have not adopted exactly
the same form as that used by the plaintiffs is immaterial
If they have as I think they have, taken substantially the
substance and pith of his invention." The way the matter
IS generally put is that infringement consists in taking the
substance of the invention." Often instead of "substance"

the words -pith and marrow" are used. The use of thesewords has, however been criticized as being misleading
(Incandescent Gas Light Co. v. De Mare Incandesce .tGas Light Co. [1896] 13 R.P.C. 301, per Wills, J.).

While the subject matter of the patent must be rf ter-mined by the court as a matter of law by construing the
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specification and claims, it is not sufficient to consider
merely the specification and claims to decide whether
there has been infringement or not. Infringement in-

volves the question of fact as to whether the substance of
the invention has been taken, and this necessitates an
examination as to what is the essence or substance of
the invention. The substance of the invention must be
got at by ascertaining what the step is which has actually
been taken by the inventor, and this can only be done
by considering not only what has been claimed, but the
state of existing knowledge on the subject, what in gen-
erally described as the state of the art, at the date of the
patent, and by obtaining an understanding of the inven-
tion itself.

In Consolidated Car Heating Co. v. Came (1903)
A.C. 509 (a Canadian case). Lord Davey said at p. 516:
"Their Lordships cannot adopt the view apparently taken
by the learned Chief Justice that the matter is to be
determined simply on reading the specification. They
think that, according to established authority, the court
is bound to decide as a fact whether the alleged infringer

has taken the substance of the invention, and in forming
an opinion on that question to have regard to the evi-

dence as to the existing state of knoiHedge on the sub-
ject ai the date of the patent and as to the operation of

the machine."
The relative importance of the parts is a question to

be settled by evidence. In the Incandescent Gas Light
Co. V. The De Mare Incandescent Gas Light System
(1896) 13 R.P.C. 301, this question is discussed at length.

At page 330, Wills, J., Raid: "In dealing with the ques-
tion of construction, I have carefully avoided any refer-

ence to the relative importance of different parts of the
invention. In dealing with the question of infringement
it is impossible not to consider them. Infringement is a
question of fact for the jury, if there be one; and the
question is not whether the substantial part of the pro-

cess, said to be an infringement, has been taken from
the specification; but the very different one, whether
what is done, or proposed to be done, takes from the
patentee the substance of his invention What the
thing invented is must be gathered from the specification
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alone, and the patentee cannot escape from the thing he
has claimed as the standard, and the only standard with
which to compare the alleged infringement, so as to see
if it constitutes substantially the appropriation of the
thing claimed. When, however, you come to make that
comparison, how can you escape from considering the
relative magnitude and value of the things taken and of
those left or varied? It is seldom that the infringer does
the thing, the whole thing, and nothing but the thing
claimed by the specification. He always varies, adds,
omits; and the only protection the patentee has in such
a case lies, as has often been pointed out by every court,
from the House of Lords downwards, in the good sense
of the tribunal which has to decide whether the sub-
stance of the invention has been pirated. It is contended
by the d 'fendants that what is important, and what is
of subsidiary consequence, can only be gathered from the
specification itself I am satisfied that that neither
IS nor can be the law. Certainly Dudgeon v. Thompson
L.R. 3 App. Cas, (34) which was cited as an authority to
that effect says nothing of the kind. 'Additions or subtrac-
tions' says Lord Caims 'may exist and yet the thing pro-
tected by the specifications may be taken notwithstanding.'
There are no means of ascertaining whether, notwithstanding
additions or subtractions, the invention has been taken,
except by seeing what they are worth as compared with the
things which have been taken bodily from the invention."
(See also Consolidated Car Heating Co. v. Came [1903' 20
R.P.C. 745, 1903 A. C. 509.)

Looked at as to "substance" inventions have been
divided into two classes.

First. The invention may consist in a method of Method of
application of a new principle. Patents covering such an «PP''«atioii

invention are variously described as "pioneer," "master," cipPe "
"""

"generic," "primary." These inventions are often said to
be of the Proctor v. Bcnnis type.

The following kinds of invention are said to fall within
this class:

(1) A method of application nf a new principle.

(2) A new machine, material or process for a new
purpose.

if
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Newappli- Second. The invention may conaiat in a new method
°"ij!?ni.'''''

"' "PP'y'nB »o old principle. Such an invention ia often
referred to as of the Curtis v. Piatt type.

The following kinds of invention are said to fall within
this class:

(1) The novel application of an old principle.

(2) A new machine, material or process for an old
purpose.

(3) An old machine for a new purpose.
(See Terrell on Patents, Sth Ed., 290.)
Whether an invention fall withii. one class or the

other, the question of infringement is governed by the
same principle (Nobel's Explosives Co. v. Anderson [1894]
11 R.P.C. 119). The only matter to be decided ia: Has
the substance of the invention been taken? Obviously,
however, the substance of the invention ia of quite dif-
ferent character in the two cases, and the courts have
held that the governing principle must have a different
application to the two classes of cases. The different
application to the two classes is admirably put by Mr.
Terrell (Terrell on Patents, 5th Ed., p. 288) as follows:

"It is submitted that a claim cannot be sustained
for a bare principle or for every "method of applying a
principle, whether that principle be new or old, but when
the principle is new the court will give a wide construc-
tion to the claim. The court in every case will inquire
in what the essence of the invention as claimed consists,
and will hold the defendant to have infringed if he has
taken the pith and marrow of the invention as claimed,
and when the invention is merely for an improved mode
of attaining an old object, the pith of his invention is

that particular method, and only by making use of that
particular method will a man be held to have infringed;
but when the invention is for a new method of attaining
a new result, the novelty of the result itself is part of
the merit of the invention and of the consideration given
by the patentee in return for the grant; and consequently,
a man will be held to have infringed if he should have
arrived at the same result by means of a process sub-
stantially the same as, or only colourably different from,
that disclosed in the specification of the original inven-
tion."
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135'V,S!l'v'*A°* "T ?' <^'"*'l^- "•" (»8«3) 3 Ch.D. Rule in Cur-
'^:.^^' V.C., Mid at page 138: il. v. it.tV

Where the thing ie wholly novel, and one which has

nvented neceuarily contain, a great amount of noveltyn all It. part., and one look, very narrowly and very
jealou.ly upon any other machine for effecting the .ame
object, to .ee whether or not they are merely colourable

Zr^wT '^l
•"?.*"« **"' *'"'"'' l'" been beforedone When the object it.elf i. one which i, not new,but the mean, only are new, one i. not inclined to .aythat a perron who invents a particular mean. ->f doingsomething that ha. been known to all the world long

before ha. a right to extend very largely the interpreta-
tion of those mean, which he ha. adopted for carrying
t into e.fect Because, otherwi.e, that would be to say

^™. S*
•"

kI'* *°r''' 'f,
,*° ••* P'-'-'luded from achievingsome desirable and well-known object which everybody

has had in view for year.. In .uch a ca.e it may be saidthat the means taken are simply mechanual equivalents •

for the means previously adopted for arriving at thesame obje(!t."

In the leading case dealing with the other type of Rul. ininvention (Proctor v. Bennis [1887] 36 Ch.D. 740, 4 R P C p"«tor v.

333 at p. 355) Cotton, L.J., referring to the patent sued
'^""''•

on in Curti. v. PUvt, said:
"It was specially to introduce improvements into the

mechanical means and arrangements which a previ.us
patentee had used to obtain a well-known object in awell-known machine. Therefore in that case, :u apply-
ing those words used by thn judges, we must deal with

I ^
""?_«''«'<"« them and come to the conclusion, as

1 do, that what they meant was this, that where there isno novelty in the result, where neither the machine or
the result is new, there you must tie down the patentee,who claims an improvement in the machinery for pro-
ducing in a known machine that result, strictly to the
invention which he claims, and the mode of effecting theimprovement which he says is his invention. But here
the throwing coal on to the furnace by the intermittent
radial action of a flap or door was new, and nothing of the
kind had been done before. It is true there had been

hi!:!
III''. I

N
!. i
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previou* though imperfect maehinea for feeding furnace*
automatically, but that had not been done previoua to
this machine by any intermittent radial action of a flap
or door, as waa done by the plaintiff, and apparently
aucceaafully done by him. In my opinion, therefore,
theae opiniona expresaed by the judgea with reference to
mere improvementa in an old machine for an old purpoae
cannot lay down any law for a cane like this, where the
result of throwing coal on to the furnace by the inter-
mittent radial action of the flap ia firat applied in a
machine invented by the plaintiff. There waa not only
novelty in the machine, but there waa novelty in the
effect, and in the reault to be produced by that machine."

The following list of caaea where the rule in Curtis v.
Piatt was applied is given in Froat Patent Law and
Practice, p. 388: Boyd v. Horrocks (1892) 9 R.P.C. 77,
6 R.P.C. 182, 828; Morris v. Young (1898) 12 R.P.C.
488; Chamberlain A Hooklham, Ltd. v. Mayor, etc.,
Bradford (1903) 20 R.P.C. 673 at p. 684; Ashworth v
English Card Clothing Co. (1903) 20 R.P.C. 790; Bovill
V. Pimm (1886) U Exch. 718; British Tanning Co. v.

Groth (1891) 8 R.P.C. 113; Jahncke v. Bell (1892) 9
R.P.C. 94; Nettlefolds v. Reyuolda (1892) 9 R.P.C. 270;
Parkinaon v. Simon (1894) 11 R.P.C. 238, 493; Ticket
Punch Regiater Co. v. Colley's Patenta (1894) 12 R.P.C.
1, 171; Shoe Machinery Co. v. Cutlan (1896) 13 R.P.C
141; Cleaver v. Wallwork (1896) 13 R.P.C. 277; Birch v.
Harrap (1896) 13 R.P.C. 618; Scott v. Hamling (1897)
14 R.P.C. 123; Scott v. Hull Steam Fishing and Ice Co.
(1897) 14 R.P.C. 143; Brooka v. Lamplugh (1898) 16 R.P.C.
33 at p. 41; Bailey v. Airey (1908) 22 R.P.C. 461, 23
R.P.C. 277.

Mr. Frost states that the rule in Proctor v. Rennis
was approved by the House of Lords in Moore v. '' omp-
son (1890) 7 R.P.C. 328 and held to apply in Gosnell v.
Bishop (1888) 5 R.P.C. 41 181; Pec'.cover v. Rowland
(1893) 10 R.P.C. 118, 234; Jardine v. King, Mendham
* Co. (1896) 13 R.P.C. 411; Presto Gearcaae and Com-
ponents Co. V. Simplex Gea' Case Co. (1898) 15 R.P.C.
635; Presto Geai Case and Components Co. v. Orme, Evans
4 Co. (1900) 17 R.P.C. 218, 18 R.P.C. 17.
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patent may be infringed by something that is not identi-

cally or substantially the same as the patented invention.

The gist of the matter is contained in the words of Lord
Cairns in Dudgeon v. Thompson (1873) 3 App. Cas. 34:

"If there is a patented invention, and if you, the

defendant, are found to have taken that invention, it

will not save you from the punishment or from the re-

straint of the court, that you have, at the same time that

you have taken the invention, dressed it up colourably,

added something to it; taken, it may be, something away
from it, so that of the whole of it may be said, as is said

in this injunction: Here is a machine, which is either the

plaintiff's machine or differs from it only colourably.

But underlying all that, there must be a taking of the

invention of the plaintiff. There used to be a theory in

this country that p"ersons might infringe upon the equity

of a statute if it could not be shown that they< had in-

fringed the words of the statute; it was said that they had
infringed the eq'.'ity of the statute, and I know there is,

by some confusion of ideas, a nation sometimes enter-

tained that there may be somethmg like an infringement

of the equity of a patent. My Lords, I cannot think that

there is any sound principle of that kind in our law; that

which is protected is that which is specified, and viiat

which is held to be an infringement must be an infringe-

ment of that which is specified. But I agree it will not be
the less an infringement because it has been coloured or

disguised by additions or subtractions, which additions or

subtractions may exist, and yet the thing protected by
the specification be taken notwithstanding."

See also Dudgeon v. Thompson (1873) 3 App. Cas.

34; Muntz v. Foster (1843) 2 W.P.C. 95; Walton v.

Potter (1841) 1 W.P.C. 585; Gamble v. Kurtz (1846) 3

C.B.N.S. 425 at p. 479; Hayward v. Pavement Light Co.

(1884) 1 R.P.C. 207; Nordentelt v. Gardner (1884) 1

R.P.C. 61; Walker v. Hydrocarbon Syndicate (1885)

2 R.P.C. 8; Sugg v. Bray (1885) 2 R.P.C. 223; United
Telephone Co. v. St. George (1886) 3 R.P.C. 321; Richard-
son v. Castrey (1887) 4 R.P.C. 265; Ellington v. Clark

(1888) 5 R.P.C. 135, 319; Wenham v. May (1887)

4 R.P.C. 303; Proctor v. Bennis (1887) 36 Ch.D. 740;

4 R.P.C. 333; Ehrlieh v. Ihlee (1888) 5 R.P.C. 198,
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Co. V. North British Rubber Co. (1894-8) 12 R.P.C. 17,
14 R.P.C. 283; Aktiebolaget Separator v. Dairy Outfit
Co. (1897) 14 R.P.C. 473, 15 R.P.C. 327, 334, 335, 338;
Brooks V. Lamplugh (1898) 15 R.P.C. 33; Brown v.

Hastie & Co., Ltd. (1902-4) 21 R.P.C. 445; British

United Shoe Machinery Co. v. Thompson (1905) 22
R.P.C. 177; The Auer Incandescent Light Manufac-
turing Co. V. O'Brien (1897) 5 Ex. C.R. 243 at p. 288.

The doctrine of equivalents and its application is

stated as follows in the American case. Central v. Cough-
lin, 141 Fed. 91, 72 CCA. 93:

American "An equivaleac is defined as a thing which performs
statement of the same function and performs that function in sub-

equiT^ento. ^tantially the same manner as the thing of which it is

alleged to be an equivalent. But in the application of
rules on the subject, we must have in view the patent
alleged to be infringed. If U is for a primary invention

—

one which performs a function never performed by an
earlier invention—the patentee will have the right to
treat as infringers those who make or use machines oper-
ating on the same principle and performing the same
functions by analogous or equivalent combinations, even
though the infringing machine may be an improvement
of the original. But if the invention is a secondary in-

vention, that is, one which performs a function pre-
viously performed by earlier inventions, but which per-
forms that function in a substantially different way from
any which preceded it; an improvement on a known
machine by a mere change of form or a new combina-
tion of parts, the patentee cannot treat another as an
infringer who has improved the original machine by the
use of a different form or combination performing the
same functions. The first inventor of improvements can-
not invoke the doctrine of equivalents and suppress all

other improvements."
In the United States it has been held that a "patent

covers only known equivalents" (Magie v. Economy, 97
Fed. 87, 38 CCA. 430). In Gill v. Wells, 89 U.S. 1, it

was said:

"Repeated decisions of this court have settled the
rule in such cases that if the ingredient substituted by
the defendant's machine was a newly discovered one, or

Patent
covers only
known
equivalents.
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In the recent case of Barnet McQueen Co v Pp„odmn Stewart Co. (1910) 13 Ex. C.R 186 CaLl^ Texpressed the opinion that the law i" the ame i! % '

land, the United States and CanadI ' '" ^''«-

A patent for a combination is not infrineed hv t«Hn„

"A/T^^^ * ^'"''' I'td. [1908J 25 R.P C o 63T' R«'net^ McQueen v. Canadian Stelart Co-.'^i'is'ioris ^E^
As stated by American authorities a combination to

element or the summation of the separate results of
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all the elements, Mse it is a mere aggregation. It therefore

follows that infringement is only avoided when

(1) something is added which changes the action and

function of the combination, or

(2) when something is omitted which changes the

action and function of the combination, or

(3) when some element is substituted which cannot

be held an equivalsnt of that which was omitted.

In Nordenfelt v. Gardner (1884) 1 R.P.C. 61 C.A.

at p. ii<5, Lord Esher, M.R., said:

"Thiit seems to me to claim the feeding apparatus

as a combination, and to claim the combination, and the

combination alone. »If that be so, how can such a cc-n-

bination be infringed? The machine which is challenseJ

may have that combination actually without any variance

at all. If so, it is obviou* that the challenged machine

is an infringement. Or it may have that combination

with some alteration. The alteration of a combination,

as it seems to me, may be by addition, or subtraction,

or substitution of parts. Any one of these alters the

combination. If the alteration whether it be by addition,

or subtraction, or substitution, be merely colourable,

then the two machines are substantially the same; although

not mathematically exactly the same, they are substantially

the same, and in any case, notwithstanding such colourable

alteration, there may be an infringement. An alteration

by addition may be an improvement, but then that will

leave the whole of the original combination, and add

something to it. If such an alteration of the combination

be made it seems to ne that no good patent can be made
with regard to the new machine, except by claiming the

invention as an improvement, and by showing distinctly

what the addition is, so as to show what the improvement

is. An alteration by subtraction, if it were more than a

colourable subtraction would, as it seems to me, alter the

combination. It would not be a combination of the same

things; it would be a combination of different things, and,

if the combination were altered by a material subtraction,

I should think that it was a new combination. But an

alteration by substitution, that is, by substitution of

one of the material elements of the original combination,

must to my mind be a new combination. The second
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"And it might well be, that if the instrument patentedconsists of twelve different steps, producing in the resultthe improved clipper, an infringer who took eLhf ornine or ten of these steps, might be held bv th» . k [
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two, three, four or five steps which he might not sctuall

have talcen and represented upon his machine."
It is believed that the determining question is whether

the elements omitted are material elements or not, that
is, whether they are elements at all or not. Cassels, J.,

deals with this matter in tLe Barnett McQueen Co. v.

The Canadian Stewart Co. (1910) 13 Ex. C.R. 188 at

p. 222, as follows:

"The first question to ascertain is what is the com-
bination claimed as the invention. If on a proper con-

struction of the claim and specification, having regard
to the state of the. art. it be determined that an element
forms part of the combination the patentee cannot get

rid of this, element as being an immaterial or non-essential

element No such thing asi an immaterial or non-essential

element n a combination is recognized in the patent law.

Having regard to the essentials of a combination, the

admission that an element is not material is an admission
that the combination is an invalid combination, and the
claim is bad It follows that if the alleged infringer

omits one element of the combination, he does not in-

fringe the combination. Of course, if instead of omitting

an element he substitutes a well-known equivalent, he
in fact uses the combination."

The reason for the language which raises the apparent
difficulty is indicated by Cassels, J. He points out that
in England, prior to 1883, a claim was not requisite to

the specification, and therefore in cases such as Foxwell
v. Bostock (1864) 10 L.J 144, 12 W :i. 723, there being

no specific claim, the patentee has set out in his specifi-

cation his invention, and it is a question of fact what his

invention is. Under the Canadian practice a claim is

required, and an element claimed can not be held to be
non-essential or not a material element. At p. 221,

Cassels, J., said: "If, however, ihe patentee has chosen
in unambiguous terms to Incorporate an element as a

part of his combination, then the mere fact that sub-

sequently he may f nd out that he might have omitted
this element does not help him."

There is no duty cast upon a patentee to warn per-

sons that they are infringing. (Proctor v Bennis [1887]

36 Ch.D. 740, 4 R.P.C. 333.)
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Any infringement will be evidence of intention to con-
tinue the infringement. In Proctor v. Bayley (1889)
a R.P.C. 538, Cotton, L.J., said: "When a patent i«

infringed, the patentee has a prima facie case for an in-

junction, for it is to be presumed that an infringer in-

tends to go on infringing, and that the patentee has a
right to an injunction to prevent his doing so."

Taking out a patent for something that infringes does
not amount to infringement. (Tweedale v. Ashworth
[1890] 7 R.P.C. 431.) Nor does granting a license under
a subsequent patent for an invention which would in-

fringe amount to ^ infringement. (Gibson and Campbell
v. Brand [18421 1 W.P.C. 631; McCormick v. Gray
[18811 7 H. 4 N. 25, 31 L.J. Ex. 46.)

Reading the patent together with sec. 21 of the Act,
it will be seen that the patent may be infringed by
making, constructing and using, and by vending to others
to be used, the patented invention. Sec. 30 would seem
to add that infringement tnkes place where anyone "puts
in practice" the patented invent!. In Bennett v.

Wortman (1901) 2 O.L.R. 292, Meredith, J., decided,
that reading the sections which are now 30 and 32, the
proper conclusion is that the words "puts in practice"
in sec. 30 would include selling the "subject matter of
the patent" authority to restrain which is given by sec.

32. There are no other Canadian cases defining what
is meant by "puts in practice."

A person is liable if his agent or workman infringes.
The agent and workmen are also liable. (Sykes v. Ha-
worth [1879] L.R. 12 Ch.D. 826; Betts v. de Vitre [1864-
73] L.R. 3 Ch. 429, 442, 6 H.L. 319, 34 L.J. Ch. 289,
291.)

In England it has been held that where there is no
use or sale for profit or advantage, a patented invention
may be made by way of experiment. (Jones v. Pearce
[1832 1 W.P.C, p. 126; Frearson v. Loe [1878] L.R. 9
Ch.p. 48.) But slight use of an invention constitutes
infringement. Use of an article for the purpose of in-

structing pupils amounts to infringement. (United Tele-
phone Co. V. Sharpies [1885] L.R. 29 Ch.D. 164, 2 R.P.C.
28.)

A process patent protects not only the process, but
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18 made out. (Neilson v. Belts [18711 LR 5 HI T
ill' tZt " ^^ "<"»*:<'' V. Dawson [1902] 19 R.P.C169 Saccharin Co-poration v. Jackson (1903 20 RFC6 Saccharin Co-poration v. Mack (1906| 23 RFC
?.J ?f*A„*"" ^-K''* <^°- ^- Colling

I 898] 31 o" 18-Lanz V. McAllister, 1 O.W.R. 455, 2 OWR I48 )
'

of wh»* i ^T"^ '"" °' *''" ^"'»«<* States the doctrineof what IS known as contributory infringement haT arecognized place Contributory infringcmenfT defined inGoodyear v. Jackson (1901) 112 Fed 146-
"Infringement is the unlawful making or selling orusing of a patented invention. Contributory tfrfnge-

in th
''%"Jt«°«o»«l aiding of one person by anXrn the unlawful making or selling or using the patentedinvention,' and this is usually done by making orseHn^a part of the patented invention with the iitfnt or nurpose ,0 aiding. The essence of contributory infringe:ment lies ir concerting or planning with other in anunlawful invasion of the patentee's rights."

*°

the limitation of this doctrine is indicated in Pnrtelyou V. Johnson, 145 Fed. 933, 76 CCA 455The majority of the court (Coxe and Townsend JJ ).s of the opinion that the decree at bar pushes the doc^

18S
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trine of contributory infringement to its extreme limits.

The doctrine originated in a desire to secure to a paten-

tee complete protection in all the rights granted to him
by the patent, but it was confined to those rights; it

went no farther. One who sold an element of a patented
combination which could not be used except in an in-

fringing combination or device, was not permitted to reap

the benefits of such sale. He did not directly infringe,

but he promoted the infringement of others by putting

in their hands a device which could only be used in

violation of the .patent. When confined to articles,

whether covered by the patent or not, which are made
for the express purpose of inducing infringement and are

not intended for any legitimate use, the doctrine of con-

tributory infringement is logical, just and salutary, but

we doubt the wisdom of extending it to the ordinary

commodities of life, used in connection with a patented

machine, because the patentee sells or licenses the machine
upon the conditions that he alone is to furnish these

commodities. Care should be taken that the courts, in

their effort to protect the rights of patentees, do not

invade the just rights of others, engaged in legitimate

occupations, by creating new monopolies not covered by
patents and by placing unwarrantable restrictions upon
trade. . . . We incline to the opinion that the line should

be drawn to include those articles which are either parts of

a patented combination or device or which are produced

for the sole purpose of being so used and to exclude the

staple articles of commerce."
The doctrine of contributory infringement as such

finds no place in English or Canadian law. Indeed the

law of England seems to be quite contrary to that laid

place in '»" down in the United States.
in Englan .

,j,^^^ Eniflish cases are reviewed in Dunlop Pneumatic
Tyre Company, Ltd. v. Mosely (1904) 21 R.P.C. 274.

The defendants in this case made covers with a lining

suitable for the insertion of wires adapted for use in the

manner employed by the patentee but not necessarily

for use in that manner. It was alleged that the sales

were made to a person who, the defendants must have
known, intended to infringe the patent. It was held by
the Court of Appeal, confirming the judgment of Swin-

Contribu-
tory in-

fringement
finds no
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hL^TfT ""''''• **" '"""'' judge find' sKant
tL^'if"'^**"" "'"'"'• " "xnufactured and sold bv

™.e thtn fit"t

'
"^k'**

"•"' ''* "'"^ f"' ""y other pur^

This opinion, while going beyond the decision must

En^ia^dTn^cTnai:''"* "* ""^ " "-''"'^ ""'-"

DUt^o^the'lTh''''"'
"" **" P"" "" «''<'' "dapted to beput together thi« amounts to a sale of the whole invention

[1884 25" Ch D*T«;"*- n'","'**''
Telephone Co. v "S

uifrb:!-f'^air::i;^rt^^r-r::::^a::;^

|?Jnrr^b^^^-^^r»,~
frnJ^*t" P 1?l

<^?"«<''«° «»'« Which seems to lean awav

Th'r t°" ?;V4»'°" 'i>»t n'th^u^dnrt^-o r;with sheets sold by the patentees. Other manufacturerswho were joined as defendants furnished the ncenseeswith sheets prepared and adapted for use in the Datentedbinder, and to induce him to buy such sheets from thlm

"e"ef mtht*''h"'''""''^-
""^ •"^"°'* """y -«- t^Tp te^"tees might bring against him. It was held that theother manufacturers infringed. Burbidge, J., in the Ex

Wn«ln?°-"H- 't?'""''^''
*'"' '^"^ o* con ributor^ tfnngement, indicating that so far as the Exchequer Court

rnt~:^4*X hotvriatVwn'^^
benefit and to the damage of the patentee induces or

~t:nt'"*'" '^ ''''^''^'
^ P*^^'**' himself iXiU

From the point of view of the English law this rase
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aeemi to be open to the criticism which Mr. Terrell

mal(es of the decision in Innes v. Short (1808) 15 K.P.C.
4fiO, that there is no such thing as "aiding and abetting"
infringement, for the defendant manufacturers did nothing
more.

Copeland-Chatterson Co. v. Hatton was confirmed by
the Supremo Court of Canada which is not hound by
the Court of Appeal in England but the question of in-

fringement by the defendant manufacturers was not dis-

cussed. Possibly the decision in this case may not be
in conflict with tke actual decisions in the English cases

but it certainly is not in harmony with language used
in several English cases, and it may be that the law of

Canada to the extent involved in this decision is different

from that of England.
,

As was said in Davis v. Edison, 60 Fed. 27, 68 CCA.
615:

"The right to repair a patented device is a right

which goes with the device when it is sold, but that
right does not include a right to rebuild the device in

the sense of making it a new device."

In the Sirdar Rubber Co., Ltd. v. Wallington Wills

& Co. (1907) 24 R.F.C at p. 543, Lord Halsbury said:

"The principle is quite clear, although its application

is sometimes difficult: you may prolong the life of a
licensed article but you must not make a new one under
cover of repair. (See also The Dunlop Pneumatic Tyre
Co. V. Holborn Tyre Co. [1901] 18 R.P.C. 222; The
United Telephone Co. v. .leilson [1887] W.N. 192; Dunlop
Pneumatic Tyre Co., Ltd. v. Excelsior Tyre Co. [1901]

18 R.P.C. 209.)

The general rule is that mere purchase, possession

or transport does not amount to infringement where the
circumstances are such that no presumption arises of

intention to use the patented invention. (British United
Shoe Machinery Co., Ltd. v. Simon Collier, Ltd. [1909]

26 R.P.C. 534, 27 R.P.C. 567.) In certain cases, however
the mere posseseion of the patented invention involves

the user. For example, in Neilson v. Betts (1871) L.R.
5 H.L 1, the invention was a capsule used on bottled

beer to preserve it, and it was held that there was user

of the patented invention while in shipment and therefore
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tafringement. (See al.o Adair v. Young (1879) L.R. 12

tI^Jh.' r
"' ^- B'y'oy H8891 6 R.P.C. 838; UnitedTelephone Co v. London and Globe Telephone andMaintenance Co. [1884J 26 Ch.D. 76B, 1 R P C 117British Motor Syndicate v. John Taylor & Son, UOOlj

Co V Briti.^' ' Tr^ ''"• i?2' °"°'°P Pn-umatic Tyre

ai« M?","'l,''"''.^''''""" Motor Co (1901) 18 R.PX:

?7 Ch D 721.f
'" "^"' ^"^ ^- •'•'""'• ^'"•" * ^°- 1'88'i

Innocent carrier, may be reitrained from dealingwith infringing articles. (Wa.hburn and Moen Manu-

TrZ ^n-
"

^""t',"^
Steamship Co. [18891 R.RC.at p. 403; Upman v. Elkan |1869| L.R. 7 Ch. 130)

..n^.ij;'''*.''"
'"'''" '-']'"' "*'''"'! "f Roods in the country

?r^h.^n " p "
5*Mo'!*of

P™""" """ounts to infringement
(Gibson V. Brand [1842] 4 M. 4 G. 196, 1 W.P.C H27

)
In order that there may be infringement the in. tion

the ,erH.
°'"''''

""',^'
J<'"'<-<' Or put in practice wtWn

W" J^f K-'^.u'"""'* ^y *'"' P^t'^"*- Apparently "vend-

lel^in/l H
?""'*'""? "' *'"' ^" ""»* be confined toselling goods made or bro-ghi iuto the country. There-fore entering into agreements in connection with patentedmventions where manufacture and delivery takes p"ace

fThe S.^l"-""*;^^
does not constitute an infringement.Uhe Sacchann Corporation v. Reitmeyer & Co 119001

Lb'/'''„''i,"-^p-
•«"'' T''" BadischJInitin und'sodiFabnk V. Hickson [1906) A.C. 419, 23 R.P.C. 433 )

Sec. 52 of the Patent Act reads:

use'anv?!
Government of Canada may, at any time Crown ha.use any patented invention, paying to the patentee such "«'" "> "•«

sum as the Commissioner reports to be a reasonable fnv™,'i,?„.
compensation for the use thereof."

sees^mV'J"" '*f*"*''
**"" ^™"" *"" t*-* PO'-" !' it Report ofsees lit to do so, to use a patented invention withe

, the C>'">">'»-

assent of the patentee, and without making any com- r?""™"-
pensation to him The right granted to the%atentee" tZt"^
not exclusive of the Crown, but of its subjects and other "«""»
The report of the Commissioner provided for by the

"'""'"

section IS a condition precedent to the right to recover

i
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190 INFRINGEMENT.

compensation. (McDonald v. The King [1806] 10 Ex.

C.R. 338.)

Sec. 53 of the Act reads:

Use in " 53. No patent shall extend to prevent the use of

Soeinot'"'' ""^ invention in any foreign ship or vessej, if such in-

infringe. vention is not so used for the manufacture of any goods

to be vended within or exported from Canada."
».

It has been held that a British patent is not infringed

by the use of the invention on board an English vessel

abroad. (Newall v. Elliot [1863] 10 Jur. N.S. 954, 10

L.T. 792.)

The Canadian patent gri^nts rights only "in the Dom-
inion of Canada." The Dominion Parliament could in

any event have no jurisdiction beyond the boundaries

of Canada.
Questions relating to licenses, expressed or implied,

and infringement by licensees are dealt with under licenses.
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Action to Rb8th.,k Threats or Lkoal Proc.eo.nos.

enacu'thal"'
**" """^^ ''''*''°»» ''"' D^-Bna Act, 1907.

*K, .

Circulars, advertisements, or othcrwisp Statute.

Hab nu'i:""
"*'"

r"" "'*" -y '"«'" p-eoe „;
oaten

""""'*
"' ""^ """^'^^ '"Wngement of the

^ ootain an injunction acninat ti,»
continuance of such threat. o„j

against the

age (if anvl L h? i!

' "^^ ''*'™^" »""'' dam-age (It any) as he has sustained thereby, if the allegedmfnngement to which the threats related was no in ^ctan infringement of any leeal ri<rht» «f tk-h tH^ats; Provided thlt triertion^rittS
>f the person making such threats -itl, 7 "»' ."PW
—nees and prosecutes an a^ ^U^ .S":

of s™%ro/The"p:t:nT"D*'"''"
with verbal variations

1883. Prio^o 1883 tfere wafTn PnV''.'^
^."''^ *"»

on this subject.
England no legislation

to J883':'"'A''pa?e:teris"no\'Vbrf" '" •^°«'""' ""^ ^-i-.
legal proceedings provi^„rh„!i °' 1°'"'°" *"««»» °f "^•"«'«

o^v lUhlB Zh P™"""'.* °e does so bona fide. He is
««"«»• inomy liable where he malces statements as tn tL I
England

ence of a patent, or as to infriMeZnt -hi t
^'""- P"<"t»1883.

and where the statement is mad ™
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continue issuing them, then an injunction will be granted.

(Wren v. Weild 1869] L.R. 4 Q.B. 213; Halsey v. Bro-

therhood [1880] L.R 15 Ch.D. 514; Burnett v. Tak

11882] 45 L.T. 743; Anderson v. Leibig's Extract of Meat

Co. [1882; 45 L.T. 757; Societe Anonyme des Manufac-

tures de Glaces v. Tilghman's Patent Sand Blast Co.

[1883] 25 Ch.D. 1; Household v. Fairburn [1884] 51 L.T.

498 S.C, [1885] 2 R.P.C. 140; Herschher v. Hertz and

Collingwood [1895] 11 T.L.A. 466, 99 L.T. Journal 213.)

In Sharpies et al. v. National Mfg. Co., Ltd., Jan.

23rd, 1905, (Audette's Practice of the Exchequer Court,

2nd Ed., p. 508) on motion for an order restraining the

plaintiffs from interfering 'with the defendant's business,

and from issuing, or circulating statements or writings or

articles in any way reflecting upon the right of the defen-

dant to make and sell the cream separators alleged to

infringe, or warning possible purchasers from buying the

defendant's machines, it was held that the Exchequer

Court had no jurisdiction to restrain the plaintiffs in the

manner asked for, and that sec. 32 of the English Act

(46-47 Vic, chap. 57) was not in force in Canada. The

court, however, thought it had power to take the defen-

dant's application into account in as much as it would

offer the plaintiffs to grant their application for an under-

taking by the defendants to keep an account, made at

the same time, provided they would also undertake to

discontinue interfering with the defendant's business and

issuing warnings in the manner above specified.



CHAPTER XVII.

Impeachment.

The Exchequer Court of Canada, a Federal Court*8t8bhshed by Act of the Dominion Parliament hajurisdiction in all civil actions arising from inSmenof patent, or brought to annul or impeach pl";"^ The

tarZTt
Courts have also a limited jurisdfction in ce !tain matters relating to patents conferred by the PatentAct. In cases of any importance an appea may be

Ida" F^romT^r k"'"""''
*''<' ^^P-"^ Court of Can!

the Sunreme ^ ^'''^"'ir Court the appeal is direct to

InnJ ?
.5""''*-

,
^''"" the Provincial Courts the

tZnL ""^ '""' ™"" '^"^hes the Supreme Courtthrough one or more appellate Provincial Courts Thedecisions of the Supreme Court are binding on both The
5 .v."""^' k""*

"•" P™vineial Courts, but the decisions

ll Courts Z" Court are not binding on the Pr„"n!

rrofliiLr'*^
" "- ^'-""- -" -rbinir;-

Great confusion is only avoided by the respectful

towlrds' trT'"^ *";
'l^'^'^

'•' the'differenT'ourt

ehZ bv th.
1'°°' "' °'}" "'•"'*'• This attitude is

of the soundness of that judgment I should hesitate be°fore giving effect to a different opinion. The case at

fa Twhiorft.'""".*" ."" * ^^'^ P'"" one-one th^

C^urt nTin. ^°"*^' *?* judgment of the Exchequer

we are'^nnf''h'"T~"'
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Court. It seems neither convenient nor desirable that

the Patent Law in one Province should, be different

from that pr^ailing at the same time throughout the

other Provinces of the Dominion, which would be the

result were we to differ from the Exchequer Court, the

decision of which, as a Federal Court, prevails through-

out the Dominion unless differed from in some particular

Province or overruled by the Supreme Court."

Jurisdiction to impeach a patent for certain causes is

conferred on the Exchequer Court and on named Pro-

vincial Courts by sec. 35 of the Patent Act. This sec-

tion reads: '

"Any person who desires to impeach any patent

issued under this Act may obtain a sealed and certified

copy of the patent and of the petition, affidavit, speci-

fication and drawings thereunto relating, and may have

the same filed in the office of the prcthonotary or clerk

of any of the divisions of the High Court of Justice in

Ontario, or of the Superior Court of Quebec, or of the

Supreme Court of Nova Scotia, New Brunswiclc, British

Columbia or Prince Edward Island, respectively, or of

the Court of King's Bench in Manitoba, or of tht Sup-

reme Court of the North-West Territories in the Pro-

vince of Saskatchewan, and Alberta respectively, pend-

ing the disestablishment of that Court by the legislature

of those Provinces respectively, and thereafter of such

superior court of justice as, in respect of civil jurisdiction,

is established by the s.%id legislatures respectively in lieu

thereof, or of the Territorial Court in the Yukon Terri-

tory, according to the domicile elected by the .,atentee

as aforesaid, or in the office of the registrar of the Ex-

chequer Court of Canada, and such c.ourt8, respectively,

shall adjudicate on the matter and decide as to costs;

and it the doniicile elected by the patentee is in that

part of Canada formerly known as the district of Kee-

watin, the Court of King's Bench of Manitoba shall
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IMPEACHMENT.

have jurisdiction until there is a superior court therein
after which, such superior court shall have jurisdiction.

^- '^''^ Pat«°t ttnd documents aforesaid shall then be
held as of record in such courts respectively, so that a
writ of ,cire facias, under the seal of the court, grounded
upon such record, may issue for the repeal of the patent,
for cause as aforesaid, if, upon proceedings had upon the
writ m accordance with the meaning of this Act, the
patent is adjudged to be void. R.S. chap. 61, sec. 34- 53
Vic, chap. 13, sec. 1."

imn^I^^'""*! ^Tt^ T "'"'*^'' to tl^" jurisdiction to

IT. r'''""i''^ *•"' '^'^"o"- The Exchequer Court

"The Exchequer Court shall have jurisdiction as well
between subject and subject as otherwise

"(6) In all cases in which it is sought to impeach
or annul any patent of invention ..."

Sec. 31 of the same Act provides:

"The Exchequer Court shall have and possess concur-
rent original jurisdiction in Canada.

"(6) In all cases in which it is sought at the instance
of the Attorney-General of Canada, to impeach or annul
any patent of inventi . . ."

Jurisdiction is also given to the Exchequer Court bv

become void''.
"""*'"* ^1 *° "'"''''' ''''^*'>- a patent hasbecome void by reason of importation or non-manufactureunder sec. 38 of the Patent Act. Sec. 45 reads:

'"'""'"""'

"Any question which arises as to whether a patent
or any interest therein, has or has not become void under
any of the provisions of the seven last preceding sections
of this Act, may be adjudicated upon by the Excheqaer
Court of Canada, which court shall have jurisdiction to
decide any such questions upon information in the name
of the Attorney-General of Canada, or at the suit of any

195

Exchequer
Court has
also juris-
d'ction
under Ex-
chequer
Court Art,
R.S.C. 1906,
cap. 140,

sec. 23.

Jurisdiction
to decide
whether
patent void
under sec-
tion 38 of
Patent Act
given by
section 45,
Patent Act.

!ii!



196

Provincial
Court can
only im-
peach "for
cause OR
aforesaid"
under sec-
tion 35,

Patent Act.

Excliequcr
Court 18 not
confined to
section 35
but under 35
can only im-
peacli by
SCI. fa. pro-
cedure.

Causes for

impeach-
ment under
sec. 29.

IMPEACHMENT.

person interested; but this section shall not be held to
take away sr affect the jurisdiction which any court

other than the Exchequer Court of Canada possesses."

In the Provincial Courts patents can be impeached
only in the manner prescribed by sec. 35, by proceedings
instituted by a writ of scire facias. Impeachment can
only be "for cause as aforesaid" as provided by sub-sec.
2 of this section. The meaning of these words "for
cause as aforesaid" was considered by Burbidge, Judge
of the Exchequer Court, in the Queen v. The General
Engineering Company of Ontario (1900) 6 Ex. C.R. 328.
It was held that the section did not provide for impeach-
ment where a patent vMb alleged to have expired on
account of the expiry of a foreign patent by reason of
sec. 8 of the Patent Act as it then stuod. and the view
was expressed that it is doubtful whether the words
"for cause as aforesaid" should be extended beyond the
grounds for which patents are declared void by what is

now sec. 29. It is not seen how these words can apply
to anything else. Certainly they can confer no juris-
diction to impeach for non-manufacture or importation,
as these are not "causes as aforesaid" but causes arising
under a subsequent section—38.

So far as the Exchequer Court is concerned the extent
of application of sec. 35 is a question of procedure only.
The Exchequer Court Act gives the Exchequer Court
jurisdiction to impeach for any ground. Proceedings can
only be instituted by scire facias, however, where authorized
by sec. 35.

Sub-sec. 1 of sec. 29 reads:

"A patent shall be void, if any material allegation

in the petition or declaration of the applicant hereinbefore

mentioned in respect of such patent is untrue, or if the

specifications and drawings contain more or less than id

necessary for obtaining the end for which they purport

to be made, when such omission or addition is wilfully

made for the purpose of misleading: Provided that if

it appears to the court that such omission or addition

was an involuntary error, and if it is proved that the
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patentee is entitled to tlie remainder of his pa ent pro
«.»«, the court shall render a judgment in accordance
with the facts, and shall determine as to costs, and the
patent shall be held valid for such part of the invention
described as the patentee is so found entitled to."

sec
^7' Tf"°" 'f"'?^,^° '' "«" P"""™ •'qui'-ed by

fn th„ A .
w<"-d "declaration" is not elsewhere usedm the Act. At the time this section was first passed

bv'sfl?,"'"'
'." ^""''""^ ""^ "> P'"-"' » Petition verif ed

of'^Patentf^
declaration {Agneau on the Law and Practice

word '"declJt-"''""*"'"^'/"!"
^^'''"' P'-'bable that theword declaration" m the Canadian Act was used asreferring to the oath or affirmation required to aceompan,

by thTpatent'^Off'"^,
„'''''' 'T "' P^'"'°° ^1™" "-

Dy the Patent Office follows substantially the wordinir of

Tas i::ir ""*" *•"" '"^ "^""""^ - "^^ -^'-'

"new and useful improvements in . . . not knownor used by others before his invention thereof, andnot being in public use or on sale, with Ms consent
or allowance, as such invention, for more than one year
previous to his application for a patent in Canada."The oath reads: "That I verily believe that I am the in-
ventor of the new and useful improvements in de
scribed and claimed in the specifications relating thereto
• . . ;

that the same has not been patented to me or
to others, with my knowledge or consent except in 'the
following countries

. . . ; that the several allegations
contained in the said petition are respectively true and
correct.

It will be noted that the oath reauires thAt n«t„„.«
for the invention in other countries shall be sta^ed*^ Th a^ett?""'
IS no required by sec 10. Under the section ^ theforme '»™?^
Act for which sec. 8 has been substituted, it was provided

"'*""'
that an inventor should not be entitled to a patent Ha pa ent for the same invention had existed in any othercountry for more than a year. The wording of ?he oath
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was doubtless to cover this provision. Sec. 8 as it now
stands does not expressly provide that a patent shall not

be granted, or if granted shall be void where a foreign

patent had been in existence fo more than a year, but

it is thought it does so inferentially.

dec. 29 further provides that a patent shall be void

"if. the specifications and drawings contain more or leas

than is necessary for obtaining the end for which they

purport to be made," but only "when such omission or

addition is wilfully made for the purpose of misleading."

In "An Act respecting Patents of Inventions, Con-

solidated Statutes of Canada, 1859, chap. 34," a section

dealing with actions for infringement reads in part as

follows:

Sec. 27, sub-aec. 2: "And if at the trial in any auch

action, it is made apparent to the satisfaction of the Court

(the defendant having pleaded the same), that the speci-

fication filed by the Patentee does not contain the whole

truth relative to the invention or discovery to which it

refers, or that it contains mor. ban is necessary to pro-

duce the desired effect, (such concealment or addition

fully appearing to have been made for the purpose of

deceiving the public) . . . judgment shall be rendered for

the defendant, with costs, and the patent shall be declared

void." This sub-section was copied from sec. 15 of the

United States Act of 1836.

In the Act of 1869 the earlier section disappears and

a section substantially the same as 29 of the present Act

appeared.

The United States section and the section found in

the Consolidated Statutes of Canada, 1869, followed the

English common law. Under the English law a patent

is void if the patentee does not communicate all he knows.

He must disclose the best form of his invention. If

anything that gives an advantageous operation to the

thing invented be concealed, the specification is void.

In Wood V. Zimmer (1815) 1 W.P.C. 44, 82, the patent

was for a method of making verdigris. The method de-

scribed in the specification was sufficient to make verdigris.
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but the inventor <va8 accustomed, clandestinely, to use
aruafor'is with some advantage. It was said by Gibbs,
L.J.. "Now, though the specifications should enable a
person to make verdigris substantially as good without
the aquafortis as with it, still, inasmuch as it would be
made with more labour by the omission of aquafortis.
It IS prejudicial concealment and a breach of the terms
which the patentee makes with the public." The patent
was held void. (Sec also Retley v. Easton [18521 Mac.
P.C. 48; Unwin v. Heath (1855) 5 H.L. Cases 505; The
British Dynamite Co. v. Krebs (1896) 13 R.P.C. 100 at p
195; Electric Boot & Shoe Finishing Co. v. Little 75 V-.''
276, 138 Fed 732.)

It is open to argument that the present clause does
not require full disclosure and that the specifications and
drawings contain all that is "necessary for obtaining the
end for which they purport to be made" if they describe
a useful invention. We are of the opinion, however, that
this section when read with sec. 13, requires a full de-
scription of the invention made and not merely of a
useful invention.

1: England it has also been the law that ambiguity
or any unnecessary details introduced into the specifica-
tions for the purpose of misleading the public as to the
nature and operation of the invention rendered the patent
void (Turner v. Winter [1787] 1 W.P.C. 80; Crompton
V. Ibbotson [1828] 1 W.P.C. 83.)

In fact the application of this clause both as to omis-
sions and additions under the Canadian practice regard-
ing claims must be very limited. The specifications and
drawings must describe a useful invention, otherwise
there is nothing to protect by the patent. It can be but
seldom that a specification is sufficient to protect the
invention and yet deceives or misleads.

Sec. 29 provides that where an omission or addition
18 made in the specifications or drawings through invol-
untary error and the patentee is entitled to the remainder
of the patent, the patent may be held good for such part
of the invention described as the patentee is found to be
entitled to. The meaning of this provision is far from
clear. It is not seen how in the case of an omission there
can be any remainder to be held val. . Nor is it thought
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that the <%urt can eliminate an unneceaaary addition

claimed to be a necessary part of the patent. (Barnett-

McQueen v. Canadian Stewart Company, Limited |1010]

13 Ex. C.R. 186.) The only application apparently ia

whi -e a patent containa a number of claima, aome of

which are good and aome bad.

The claims are part of the apecifications and it would
seem that a claim which can not be aupported falls within

the section. Where, however, some claima of the patent

are good, a bad claim can render the patent void only

where it has been made for the purpoae of deceiving.

Otherwise, in impeachment proceedinga relief will be

given as provided in the latter part of sub-sec. 1 of sec.

29, .ind in an infringement action as provided by sec 33.

Th> f^.ct that the applicant inserted certain claims in a

Canadian application which were cancelled during the

prosecution of the corresponding United States case was
held not necessarily to have been done for the purpoae

of mialeading, aa he might have thought the United

States Examiner wrong in objecting to them (Copeland-

Chatteraon v. Hatton (1906] 10 Ex. C.R. 224, 37 S.C.R.

651).

Sub-sec. 2 of sec. 29, providing for furniahing a copy
of the judgment to the Patent Office, only applies to

a judgment holding a patent void in part and good aa

to the remainder.

The grounds upon which patents are declared void

under sec. 29 were summarized by Burbidge, J., in The
Queen v. General Engineering Co. (1900) 6 Ex. C.R. 328

at p. 343, as follows:

"(1) That the grantee had not invented the art,

machine, manufacture or composition of matter, or the

improvement therein, for which the patent had b n

granted.

"(2) That the alleged invention was not the proper

subject matter for an invention;

"(3) That it was not new, but had been known and

used by other peraona before his invention;

"(4) That it had been in public uae or on sale with

the consent or allowance of the inventor for more than
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one ye»f previously to his application for a patent there-
for in Canada;

"(6) That it was not useful; and
"(«) That the specifications were insufficient and mis-

leading."

Exchequer Court Rule 16 reads:

"Any action or proceeding to impeach or annul unv
patent of invention may be instituted:

"(a) By information in the name of the Attorney-
Oeneral of Canada; or

"(6) By a statement of claim filed by any person in-
terested; or

"(c) By a writ of scire facias as provided in the 35th
section of the Patent Act."

Under the rule a patent may be mpeached in the
Exchequer Court on any ground by proceedings com-menced by Statement of Claim and unquestionably this

^Ja "-^k"
* "*""' "^ ''^^'"K * P*'*^"* declared in-

valid There seems to be no good reason why anyone
shoula now use the more complicated scire facias pro-
ceedings in the Exchequer Court. Any advantage or
convenience there might be in using the Provincial Courts
IS more than offset by the fact that the Provincial Courtscan only impeach by scire facias proceedings and these
are so uncertain and have become to such an extent ob-
solete, that It IS almost impossible to define the prac-

Proceedings in the Provincial Courts under sec. 35

Zpnf h™"*, \'^ '^^ '"•"^'"•'^ O' t«"itory wherein the
patentee has elected his domicile as required by sec. 11

The consent of the Attorney-General to the issue of

187177 II ToT-^^f'o'' necessary. (Queen v. Pattee
US71J 7 L.J. 124; Ex Parte Paradis (1854] 7 LCJ 130-
Attorney-General v. Bate [1883] 27 L.C.J. 153,

'%'
L N

^77.) In Queen V. Pattee, the Master in Chambers (Mr!
Ualton) expressed the view that the Attorney-General ofthe Province was the proper officer to grant the fiat.Ihe Court of Review in Quebec held in Attorney-General
v. Bate that the proper official was the Attorney-Gen-
eral for the Dominion. In Regina v. Smith (1885) 7
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O.R. 440, the (i«t wm that o( the Attorney-General of

Canada. In the Exchequer Court the fiat is that of the

Attorney-General of Canada.

Mr. Justice Audette, in his book on Practice, states:

"When a draft of the writ of »ri. fa. has been

prepared, a fair copy of it is laid before the Attorney-

General of Canada, together with a short statement of

the facts containing the date of the patent sought to be

cancelled, the title of the inventor, the prosecutor's name
and address, and mentioning whether the validity of the

patent has already been tried and the result of any pro-

ceedings which may h^ve been taken. A certified copy

of the patent in question should also be produced. The

permission to sue out the writ is usually granted as a

matter of course, but as it means suing in the name of

the King, the fiat is only granted upon the condition that

the prosecutor give security.

"The reason for requiring the security is, that paten-

tees may not be vexatiously harassed by action of scire

facias, in which they could not recover costs against the

prosecutor, and the condition of the bond is that if the

defendant obtains a judgment in his favour, the pro-

secutor shall pay him the amount of his costs after tax-

ation thereof."

The security required to be given by the Attorney-

General of Canada is one thousand dollars, which is the

amount of security required by Exchequer Court Rule

18 in a proceeding by Statement of Claim to impeach or

annul a patent.

The practice in the Provincial Courts must be similar

to that described by Mr. Justice Audette. In Regina v.

Smith (1885) 7 O.R. 440, the security demanded was two

thousand dollars.

In the Exchequer Court the form, of writ of scire

facias is given in Schedule "E" to the Rules of the Ex-

chequer Court (see Rule 19). The pleadings used in

The Queen v. La Force (1894) 4 Ex. C.R. 14, are set out

in full in the report of the case. Forms of pleadings are

also given in Audette's Practice of the Exchequer Court,

second edition, p. 415.



CHAPTER XVIII.

/ill

Pbacticb in iNraiNOEiiiNT Cases.

In actions for the infringement of a patent the Pro-
vincial Courts and the Exchequer Courts have concurrent
original jurisdiction.

Sec. 31 of the Patent Act reads:

"Any action for the infringement of a patent may be
brought in the court of record having jurisdiction, to
the amount of the damages claimed, in the Province
in which the infringement is alleged to have taken place,
which holds its sittings nearest to the place of residence
or of business of the defendant; and such court shall
decide the case and determine as to costs. U.S. c. 61, ». 30."

This section evidently does not include the Exchequer
Court of Canada, but relates only to Provincial Courts
This question is, however, of no importance because the
Exchequer Court Act, R.S.C. 1906, chap. 140 sec 23
provides that "the Exchequer Court shall have jurisdiction
as well between subject and subject as otherwise .

(c) in all other cases in which a remedy is sought respect-
ing the infringement of any patent of invention . .

"
Which provincial court of record has jurisdictionm infringement suits depends where damages are sought

on the amount claimed. In England the County Courts
have no jurisdiction to try an action of infringement
where the validity of the patent is in dispute (R. v
County Court Judge of Halifax 1891, 1 Q.B. 793, 1891,
2 Q.B. 263). It would seem, however, that in Canada!
a County Court b?ing a court of record, would where
there IS a claim for damages for an amount within its
jurisdiction in other matters, have jurisdiction under

111981 31 OR ^firSf'^K ''^"""i"
^""^ ^''^' ^- ^°"'"8

liBVBj 61 U.K. 18). If, however, damages are not claimed.
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but only an injunction, the jurisdiction of the County
Court is doubtful (Stiles v. Ecclestone 1903 I K.B.
544).

It was held in Aitcheson v. Mann (1883) 9 O.P.R.
253, 473, that sec. 31 was not ultra vires of the
Dominion Parliament; that the word "may" was obli-
gatory and not merely permissive; and that the reasonable
construction of the Act was that the venue must be laid
at the place of s'ttings of the court in which the action
is brought, nearest to the residence or place of business
of the defendant. In a court having jurisdiction through-
out a Province the writ may be issued anywhere
(Shortt v. Federation Brand Salmon Canning Co. [18991
7 B.C.R. 197, 31 S.C.R. 378). In Shortt v. Federation
Brand Salmon Canningi Co. (1899) 6 B.C.R. 436, it was
held that the place of business of the Company was at
its head office where the pecuniary arrangements con-
nected with the work and sale or export of the fish were
made, and not a place where a cannery closed seven or
eight months in the year was located. The question is

probably one of fact in each case. It is not thought,
however, that a company could object where the venue
is laid at its head office as fixed in compliance with the
act under which it is incorporated.

Sec. •'4 of the Patent Act reads:

"The defendant in any such action may plead as
matter of defence, any fact or default which by this Act,
or by law, renders the patent void; and the court shall

take cognizance of such pleading and of the facts con-
nected therewith, and shall decide the case accordingly."
R.S. c. 61, s. 33.

In Maw y. Massey Harris Co. (1902) 14 Man. 252
at p. 257, Bain, J., is reported to have said:

"Under sec. 33 [now 34) of the Patent Act, in an
action for the infringement of a patent the defendant is

empowered to plead as a defence to the action any fact
which would render the patent void, and I suppose the
effect of this enactment is that if such a plea is sustained
the patent would be held to be void as against the defend-
ant, though it would still prima fade be valid as against
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plaintiff or the defendant, whether or not successful in
the action, to pay to the opposite party any costs oc-
casioned thereby."

In Smith v. Greey (1885) 11 P.R. 169, the power of
the Ontario Courts to order particulars was discussed.
The Chancery Division held that the delivery of partic-
ulars was a proceeding within the meaning of sec. 32 of
the Patent Act providing that the court, or any judge
thereof, might make orders "generally respecting the pro-
ceedings in the action." Boyd, C, dissenting, was of the
opinion that this section went no further than to justify
such general order for particulars as is usual in other
cases. The other judges thought that the section gave
power to make an order for particulars such as would
have been made under the enactments and the practice
under them in England. The judgment in Mills v. Scott
(1849) 5 U.C.Q.B. 360, was distinguished as having been
delivered at a time before there was any provision such
as that contained in sec. 32.

Smith V. Greey has been generally followed by Pro-
vincial Courts, but how far the judgment goes is far from
certain. Since this judgment the practice in England as
to particulars has been changed very considerably, but
it can scarcely be contended that the Canadian practice
should follow all the changes in the English rules. Pro-
bably the furthest the case can go is to make the prac-
tice in England at the time of the passing of this section
a standard as to particulars required. It is not thought
that this practice is very different from that prevailing in
actions other than those relating to patents.

Smith V. Greey was a case where an application was
made for further particulars and does not decide that a
separate statement of particulars is required in the Pro-
vincial Courts. The rules of the Exchequer Court would
seem to require particulars delivered separately from the
pleadings. Frequently, however, particulars have been
given in the Statements of Claim or Defence, and Au-
dette, J., has intimated that where this is done further
particulars need not be given. In the Provincial Courts
particulars substantially the same as those required in

the Exchequer Court should be set out in the pleadings.
In this respect the practice in the Provincial Courts
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P R. 463, 18 P.R. 296; Bank of Toronto v. Insurance

Co. of N.A. [1897] 18 P.R. 27; Savage v. C.P.R. [1906]

16 Man. L.R. 376; Rat Portage Lumber Co. v. Equity

Fire Insurance Co. [1907] 17 Man. L.R. 33.) In patent

cases, however, it would seem that this general rule is

not followed. (Copeland-Chatterson Co. v. Lyman Bro-

thers [1907] 9 O.W.R. 900, at p. 912; Moffatt v. Leonard

[1904] 3 O.W.R. 633.) In the Exchequer Court in Davey

Pegging Machine Co. v. Duplessis Pegging Machine Co.,

Oct. 4th, 1899, an order was made on the application of

a plaintiff after he had filed his reply and issues had been

joined (Audette, Practice in the Exchequer Court, 2nd

Ed., p. 420). Where the details of the facts pleaded or

set out in particulars ilie in the knowledge of the party

asking particulars, further particulars may be postponed

until after discovery (Russell v. Hatfield [1885] 2 R.P.C.

144; Sims v. Slater [1896] 10 C.L.T. 227).

Particulars A plaintiff must give particulars of , the breaches com-

of breaches plained of (Exchequer Court Rule 25; Copeland-Chatter-

^r'- son V. Business Systems, Limited [1906] 7 O.W.R. 274,

manner in 348; Kleinert Rubber Co. v. Eisman Rubier Co. [1908]

whichlhey jj Q.W.R. 60; Schroeder v. Donatt [190i»] 14 O.W.R.
are infringed

^^^^ jj^ ^^^^ specify what claims of his patent he

alleges to be infringed. He may, however, state that he

relies on all the claims. If this cot.^ e is unreasonable

it becomes a question of costs at the trfal (Haslam & Co.

V. Hall [1887] 4 R.P.C. 203). He must also state in what

way the defendants have infringed. As to how far a

plaintiff must go in this respect no principle can be de-

duced from the Canadian cases. The English cases would

seem to show that less particularity is required from a

plaintiff than a defendant (Terrell on Patents, 5th Ed.,

p. 325). The English rule recently adopted requires one

specific instance of each type of infringement alleged.

Before this rule was made it was apparently sufficient to

indicate the type of infringement complained of. In-

stances were given only for purposes of identification.

Even yet it is evident the plaintiff is not limited to dam-

ages to the instances given (Haslam & Co. v. Hall [1887]

4 R.P.C. 203; Tilghman's Patent Sand Blast Co., Ltd.

V. Wright & Butler, Ltd. [1884] 1 R.P.C. 103; Walter

C. Church Engineering Co. v. Wilson [1886] 3 R.P.C.
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tor" therefore mean more in Canada than as used in

England. In Canada when used in an objection they

set up want of novelty. In England they are used not

to set up want of novelty, but only that the thing paten-

ted, even though new in the sense that it had not been

previously given to the public, was not the invention of

the patentee, but of someone else (Terrell on Patents,

5th Ed., p. 20; Gibson and Campbell v. Brand [1841]

4 M. * G. 179, 1 W.P.C. at p. 627). If therefore the sub-

stance of the English objection that the patentee was not

the true and first inventor is to be retained as a distinct

objection in Canada, the language should be different.

It is submitted that the substance of the English ob-

jection should be preserved, and that the reasoning of the

English cases requires ithat when it is - desired to set up
that the patentee did not invent what was patented, but

got it from someone else, that this should be a distinct

objection. The Canadian cases require that full partic-

ulars should be given as to the person whom the defen-

dant claims was the first inventor (Terrell on Patents,

5th Ed., 337; Smith v. Greey [1885] 11 P.R. 169; Mof-
fat V. Leonard [1904] 3 O.W.R. 633; Duryea v. Kaufman
[1910] 17 O.W.R. 626, 1055; The General Engineering Co.

of Canada, Ltd. v. The Dominion Cotton Mills Co.,

Ltd., Dec. 29, 1898, Audette, Practice in the Exchequer

Court, 2nd Ed., 421).

Following the language of sec. 7 of the Patent Act,

the general objection may be taken that the subject mat-

ter of the patent was not new, but was known or used

by some other person prior to the patentee's invention

thereof. This objection is distinct from that just dealt

with. The previous objection is that the patentee did

not invent what is covered by the patent. This objec-

tion is that he was not the first inventor even though

he may have actually invented the thing quite indepen-

dently from anyone else.

This objection is want of novelty, but is not the same

as the objection of want of novelty in England. Sub-

stantially, in England the objection of want of novelty

means that the subject matter has been in the possession

of the public prior to the patent. In England there may
be novelty even though the invention had actually been
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Where it is intended to give evidence of knowledge

or user bv some particular persons full particulars must

be given "with names and places. Specifications to be

used at the trial should be clearly identified and the parts

relied upon indicated. (Smith v. Greey [18851 11 P.R.

16" • Moffat V. Leonard [1905] 6 O.W.R. 259; Duryea v.

Kaufman [19101 17 O.W.R. 626, 1085, 2 O.W.N. 336 476;

The General Engineering Co. of Canada, Ltd. v. The Dom-

inion Cotton Mills Co., Ltd., Dec. 29, 1898, Audette Practice

in the Exchequer Court, 2nd Ed., 421; Terrell on Patents,

4th Ed., 339.) , , .

The defendant should also point out the claims of

the patent affected by anticipatory matter. (London &
Leicester Co. v. Griswold [1886] 3 R.P.C. 251; Harris

v. Rothwell [1886] 3 R.P.C. 243 at p. 383; Holliday v.

Heppenstall [1889] 6 R.P.C. 320; Sidebottcn v. Fielden

[18911 8 R.P.C. 266.)
, .u . .u

A patent may be objected to on the ground that the

invention is not useful. In England further particulars

of the objection are not required (Terrell on Patents,

5tli Ed., p. 341), and there seems to be no good reason

why they should be ordered in Canada. However, in

the case of Duryea v. Kaufman (1910) 17 O.W.R. 626,

1055, 2 O.W.N. 336, 476, further particulars were ordered

"in which respect the patent was not useful at the time

of 'he alleged invention or at any other time as stated."

Abandonment of the invention is an objection on

which we can obtain little help from the English or

Canadian cases. It is thought that full particulars as

to the manner, time, and place of abandonment should

be given.
. . •

The objection arising under sec. 7, that the invention

was in public use or on sale with the allowance of the

inventor for more than one year prior to the application

for the patent is a form of constructive abandonment.

It is believed that this objection should be set out very

fully with particulars of time and place of user or being

on sale.
,

Where it is intended to attack the patent on the ground

that the specifications are defective full particulars should

be given. In England the objection that the specification

does not define the limits of the invention claimed is
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trwion, Ltd. V. Minerals Separation, Ltd. [1907] 24 R.P.C.

shoJiS*be''tt''trth*?''lI
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be°"jven in wMch 'tT'"*"'^.
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XrrntbH^nVVm'''p^:Xv^*o':L1^iiit^

^fTL^c^^;aS-^^«rs«H:i
Pr°arce°']n''the'°LcT'"' % ^*''' ''''" 2«. ^898 AudJtterraciice in the Exchequer Court, 2nd Ed., 420 )
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Under tee. 38 it may be objected that there has been
importaticn' after one year. Particulars ihould be given

of the time and place of such importat'on.

Formerly the existence of a foreign pittent for more
than one year prior to the application in Canada rendered
the patent void. While there may be some doubt as to

the law it is thought that this is still a ground of ob-

jection. If it is, then the foreign patent should be re-

ferred to so as to identify it.

It is thought that prior publication of the patented
invention is not a ground for attacking a patent in Canada.
It is submitted that prior publication is at most evidence

of abandonment and not evidence of any real weight.

Publication of the invention of another who first invented

is not necessary to invalidate the patent of the subsequent
inventor. It is sufficient if the other has actually in-

vented.

Prior user of the patentee's invention is only a defence

where it has occurred more than a year prior to the ap-

plication with the consent of the inventor as provided
in sec. 7. Prior user of the invention of another is not
of importance except as evidence. If the invention act-

ually existed prior to the invention by the patentee, his

patent is bad whether there was user or not.

In patent cases the practice as to interlocutory in-

junctions is similar to that in other cases. An application

may be made at any time after commencement of the

action, and in cases of urgency the order may be made
ex parte. (Muntz v. Grenfell (1842) 2 Web. P.C. 88, 91;

United Telephone Co. v. Tasker [18881 5 R.P.C. 628.)

The application must be supported by affidavit. In

England, the plaintiff, if he is the first inventor, must
sw> to the fact, as also to the novelty and utility of

the invention, and to the due filing of a sufficient appli-

cation. If the plaintiff is an assignee, he must swear
to the best of his belief and must state the sources of

his information. (Terrell on Patents, 5th Ed., p. 352.)

In Canada the patent is prima facie evidence of novelty and
utility. Possibly the affidavit need not cover these points. In

the Welsbach Incandescent Light Co. v. Shenbein, March
15, 1897 (Audette Practice of the Exchequer Court,

2nd Ed., p. 509). an application for an injunction was
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Ooodyesr "Dental Vulcanite Co., 03 U.S. 486; Lehnbeuter

V. Holthaua, 105 U.S. 94.) Notwithstanding this pre-

sumption the English law requiring other circumstances

creating a presumption of validity to warrant granting

an interim injunction has been followed in at least two
eases. (Bonathan v. Bowmanville Furniture Manufacturing

Company |1870| S P.R. lOfi; Ottawa and Hull Power and
Manufacturing Company, Limited v. Murphy [1006] Q.R.

15 K.B. 230.) This practice is supported by the practice

in United States Courts, which requires something such

as adjudication against others or acquiescence by the public

to aid the presumption which the patent raises. (Adam
V. Folger, 120 Fed. 260, 86 CCA. 540; Blount v. Societe,

63 Fed. 98, 3 CCA. 455; Electric v. Edison, 61 Fed.

834, 10 CCA. 106; McCoy v. Nelson, 121 U.S. 484, 30

L. Ed. 1017; High on Injunctions, 4th Ed., 961.)

An interim injunction will be refused where there has

been anything amounting to acquiescence on the part of

the plaintiff (Neilson v. Thompson [1841] 1 W.P.C 275),

or where there has been unexplained delay in making the

motion. (Bovill v. Crate (18651 L.R. 1 Eq. 388; Lister

V. Norton (1886) 3 R.P.C 202; United Telephone Co. v.

Equitable Telephone Co. [1888] 5 R.P.C. 235; Leonhardt

V. Kalle [1894] 11 R.P.C. 534; Dunlop Pneumatic Tyre

Co. V. Stone & Corser [1897] 14 R.P.C. 263; Aluminum
Co. V. Domeiere [1897] 15 R.P.C 32; North British Rub-

ber Co. V. Gormully i Jeffrey Manufacturing Co. [1894]

12 R.P.C. 17.) Delay may in some cases be satisfac-

torily explained. (United Telephone Co. v. Equitable

Telephone Co. (1888] 5 R.P.C. 235; Bovill v. Smith [1867]

L.R. 2 Eq. 459; United Telephone Co. v. Equitable Tele-

phone Co. [1888] 5 R.P.C. 233.)

The applicant for an interim injunction must satisfy

the court that there is a prima facie case of actual in-

fringement which will be proved at the trial when the

case is tried out (Shillito v. Larmoth i Co. [1885] 2

R.P.C. 1; Challender v. Royle [1887] 4 R.P.C. 363 at

p. 372; Briggs & Co. v. Lardeur et al. [1884] 1 R.P.C.

126; Anderson v. Patent Oxonite Co. [1886] 3 R.P.C.

279), or a deliberate intention to infringe, and that what

ia threatened would amount to infringement (Frearson v.

Loe [1878] L.R. 9 Ch.D. at p. 65; Dowling v. Billington
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«.n V. Thompson |1841| 1 W.P.C. 275 at p. 280; Morgan
V. Seaward (1837] 1 W.P.C. 167 at p. 170; Thompson

10 R.P.C. 365 at p. 367). Where the plaintiff has hadlong enjoyment and an established trade, and the defen-
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count (Read v. Andrews [1885] 2 R.P.C. 119 at p 122) «">"»'•
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1041; Copeland v. Webb [1862] 11 W.R 134- J.cksnn

3RrC%l,T' ' V'^-.'''-
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Delttp V. Robinson [1898] 18 P.R. 231). The usual form

of undertaking is as follows: "And the plaintiff, by his

counsel, undertaking to abide by any order which this

court may make as to damages, in case the court shall

hereafter be of opinion that the defendant (or defendants,

or any or either of them) shall have sustained any by

reason of this order, which the plaintiff ought to pay."

Notwithstanding the fact that the injunction may be

afterwards dissolved, it is still, however, in the discretion

of the court to refuse a reference as to damages (Hessin

V. Coppin [1874] 21 Or. 253).

Where the plaintiff is out of the jurisdiction he must

give the guarantee of a responsible person within the

jurisdiction (Delap v. Robinson [l898| 18 P.R. 231). A
bond is the usual method of supplying this guarantee.

The rules as to discovery in actions for infringement

of patents are the same as in other actions, notwith-

standing that under the rules of procedure governing

these actions ample particulars must be given both by

the plaintiff and defendant. (Ross on Discovery, p. 282.)

In some of the Provinces the English practice of deliver-

ing interrogatories obtains. In the Exchequer Court, and

in the Ontario and Manitoba Courts, we have instead

of this practice examination for discovery. The practice

as to production of documents is substantially the same

in all Canadian courts.

It is a general rule that a party will not be allowed

to put questions which extend to the evidence wherewith

the party interrogated or examined for discovery intends

to support his case at the trial, or to the names of his

witnesses. It is submitted that this rule does not apply

in patent cases when it is necessary to disclose the names

of witnesses in order to put the other side in possesson

of the case he has to meet. In Smith v. Greey (1884)

10 P.R. 482, Boyd, C, held that in a patent case a defen-

dant might be interrogated as to the grounds of his

attacking the validity of the plaintiff's patent, and that

there must be a fair and full disclosure of the particular

line of attack which was contemplated, but no such in-

dividualizing of the persons who are alleged to be prior

users as would enable the plaintiff to fix upon the defen-

dant's witnesses. It is thought that this decision was in
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effect overruled by the judgment delivered on an appli-

11885? n'p'p^Ao"^" u"
*''^ """" """^ (Sn'it'' v. Greey

[1885] 11 P.R 169) where it was decided that names ofpmr users might be ordered to be given. In En"und
riu! T"'

"'" "• '"* "P- *'"' defendant may be com!

If^l. TT' '"t^'OK^ti""' "king the names andaddresses of the persons using the invention as alleged
as well as the places where the prior user has taken
P^ace (Alliance Pure White Lead Syndicate Ltd v

t^at Z T"**"*' 'l*^*'
^« ^•«- "S^) It '« thought

use for m„ !l
"""''" '" ^''"'"'''' "''"'' anticipation or

tor is set u
" ^"^ ^^^ ''°'"^"* "' t^" '"''<'»-

tn Jillf
?"*• *''"* *\* P^'ticular discovery sought will leadto the disclosure of the private affairs of the opposite

i .rty will not be a sufficient ground to refuse it ifTees!sary to enable the party to establish his case. Names of

between licensor and licensee to prove user, the question
of user being material as to whether an account shall begiven (Ashworth v. Roberts [1890J 45 Ch.D. 623) or onan enquiry as to damages, or an accounting as to pro-

UmL\ Pi.
^- D'*''°v"y i' not prevented by theact that the answers may expose the customers to actions

1I862J 30 Beav. 547; Bovill v. Cowan [1867] 15 W R 608)Discovery is not refused because it is alleged that if givena trade secret or secret process will be disclosed

..... ""T'^"'!''
however, as far as possible, protectag«nst such disclosure. (Renard v. Levinstein [1864] 10

o- ^'
, '"'° •'""* ""•* Darmstaedter Lanolin Fabrik

[1890] 45 Ch.D. 623; Badische Anilin, etc., Fabrik vLevinstein [1883] 24 Ch.D. 156, [1885] 29 Ch.D. SOe]
494.) In Dickerson v. Radcliffe (1897) 17 O.P.R 586 theaction was brought to restrain defendants from selling acertain drug in violation of rights of the plaintiff under

,nU ! .'i,""?,''^*''*
*"•"' "'"'" "hieh the drug was

sold to the defendants. There was a contest as to the

oomn„i J aT'} "'T"^,
*" " "^tter of discretion tocompel the defendants before the trial to disclose their
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transactions as to the buying and selling the drug, even

though this course might mean a double trial.

In Parramore v. Boston Mfg. Co. (1902) 4 O.L.R. 627,

the defendants objected to answer certain questions as

they were put for the purpose of declaring the plaintiff's

patent forfeited under the statute. It was held that the

action was not one for forfeiture, but an action in which

the defendants had a right to contend that the rights of

the plaintiff had been extinguished on non-performance of

the conditions on which he obtained his patent, and that

the plaintiff was entitled to the fullest discovery, including

information as to agreements and transactions made and

carried on between them and certain agents employed by

him for the manufacture and sale of the patented inven-

tion.
,

Communications between a patentee and his patent

agent relative to the preparation of the specification are

not privileged (Moseley v. Victoria Rubber Co. [1886] 3

R.P.C. 351). Opinions of experts are not privileged un-

less obtained for use in the litigation in question (Toronto

Gravel Road Co. v. Taylor [1875] 6 P.R. 227). Copies

of foreign patents, obtained by solicitors for purposes of

use in the case, are privileged (Ouelph C. Company v.

Whitehead [1883] 9 P.R. 509).

Sec. 32 of the Patent Act provides that the court or

judge may make such order as the court or judge sees fit

for and respecting inspection. The "inspection" men-

tioned is inspection of machinery or processes with a view

to evidence of infringement, and not of books. (Vidi v.

Smith [1854] 23 L.J.N.S. 342.) In the Exchequer Court,

rule 32 provides that the court or judge may make such

order for inspection and impose such terms and give such

descriptions respecting the same and the proceedings

thereon as the court or judge may see fit. In some of

the Provincial Courts rules dealing specially with inspec-

tion exist (see Ontario Consolidated Rule 1096).

Inspection has not been considered a matter of right

(Piggott v. The Anglo-American Telegraph Co. [1868] 19

L.T.N.S. 46). It is only granted where a prima facie case

is made out of infringement (The Singer Sewing Machine

Co. V. Wilson ;i8651 12 L.T.N.S. 140; Shaw v. The Bank

of England [1852] 22 L.J. Ex. 26; Batley v. Kynock
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1IS84J 85 L.J. Ch. 287, 1 R.P.C. 217: Cheetham v niH

?ha" Kiy-^- ''';! -" -»- the cottT sItis?Ud-

n«rL .. t*^ r.D?"''''* " necessary to the case of the

Co ^r.8«R1 fo 't 4^^*I°"
^- Anglo-American Telegraph

L.R 19 Eq. 90; Cheetham v. OMham (1888) 5 R.P.C

26 Me»7
''

"^K"^ ^?«'''°<* ''852) 22 L.J.N.S. Ex.

th^t
*?*"<'?'"' V Kirkman (I860] 29 L.J.N.S. Ex. 205) or
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true rsw^f'^'plr '=**'"?''."'' ""'''« ''^ »'"' Pities iftrue (Swain v. Edhn-Sinclair Tyre Co. [1903] 20 R.P.C.

The court will not allow inspection to be oppressiveor to be carried beyond what is necessary in the interest

fj^T'u ^^T' ^"r*"'"*
^»" "»<' Practice 4th Ed

460; Bovill V. Moore [1815] 2 Coop. Ch. Cas 56; Russell V. Cowley [1835] 1 W.P.C. 459; Piggott v Ang"o-Amencan Telegraph Co. [1868] 19 L.T N.S. 46.) In

Ed.rm:-, ^'T*^ ^*?I^^
^-N- »«»' 230, and Swain vEdlm-Smclair Tyre Co. (1903) 20 R.P.C. 435, the in-

hZT' T^ 'J'"'*,*^
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te GrU^';^. l^st
""•' ^'»«"« ^°- - ^"O-'^a-n
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^°^'"'"!, '"l^o'dered samples t« be given(The Patent Type Foundry Co. v. Walter [1860] 1 Johns

WK **'"'"« CJo. v. Robinson [1886] 3 RPC 11)

th, .^T *,''^ P?'"^' **'** °° inspection without order,the costs of such inspection may be allowed. (Ashworth

2I R°p!c 55")
^'""''"* ^°- ^"^- ''""'l 20 r'p.C. 790

wffhi.r
(1) that patent actions are to be tried

without a jury unless the court otherwise directs. Trials bvjury in patent cases have been very rare since 1883. It seems

h.™ * **"*,?' "'?* *''"* ' J"'y ""' ""'y be allowed where

Prr;tio:,47hEdT486")
"' '""'• ^^""* ^''*^''' '^"^ «""»

In Canada the Patent Act says nothing as to how

P R 9«oT !t ^° ^ *"*'^- '" Vermilyea v. Guthrie 9r.K. .469, Boyd, C, expressed the view that an action forthe infnngement of a patent should not ordinarily be
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tried by a jury. In recent years trial by jury is practi-

cally unknown in patent cases. In the Exchequer Court
there is no provision for trial by jury.

Questions as to onus of proof at the trial are difficult.

Some discussion will be attempted.
On the trial, unless it is admitted, the patentee must

prove his patent. The patent may be proved by the

production of the patent itself or of a copy certified under
the seal of the Patent Office. (Patent Act, sec. 60.)

Where the patent was originally granted to the assignee

of the inventor, it is prima facie evidence of title of the
assignee. (Walker on Patents, 494.)

Wbero, however, the plaintiff obtained his title after

the patent issued, he must prove his title. The documents
through which the title has been acquired may be proved
as any other documents are proved. Where the docu-
ments have been deposited in the Patent Office, they
may be proven by copies certified under the seal of the

Patent Office. (Patent Act, sec. 60.)

In an action for infringement the plaintiff has the

right of beginning and of replying, notwithstanding that

the burden of proof may really be on the defendant.

(Terrell on Patents, 4 Ed., 368.)

In an action of scire facias in the Provincial Courts
the burden of proof is on the prosecutor as to the greater

number of issues and usually he has the right to begin.

(Hindmarch on Patent Privileges, 499.) In the Exchequer
Court the practice has been changed. Exchequer Court
rule 23 reads: "On the trial of any action to impeach
or annul a patent of invention the defendant shall be

entitled to begin and give evidence in support of the

patent, and if the plaintiff gives evidence impeaching the

validity of the patent, the defendant shall be entitled to

reply." The rule follows the practice prescribed by the

Imperial Statute of 1883, sec. 26, sub-sec. 7.

Under the Canadian Uw the specifications form part

of the patent and are therefore proven when the patent

is proven. (Patent Act, sec. 13; Collette v. Lasnier [1886]

13 S.C.R. 563; Smith v. Ball [1861] 21 U.C.Q.B. 126;

Queen v. LaForce [1894] 4 Ex. C.R. 14; Hogg v. Emerson
[1845] 6 Howard 437; O'Reilly v. Morse, 15 Howard
621.)
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the^^tVnf*^!
patented invention i», i, ascertained from

n no oth„ w* °"*4lf
"' <'°°"t"«'«o" and can be proven

n ^nterlretatTnn''' J^" °°"'* '^''^^ ""o**^"' ^e aLrtedin interpretation by experts in several ways Exnertsmay explain technical terms, give evidence as to theTate
?Ln°aW \1f;

"'
J'/ ^''.°' »'"' »"«««<» indention so a^

exDlafn th. n,"".'- ?
'*'""?? *'****"" P""'*'''^ constructions,

or pTnt outT ?
*''"''''°« °f **"" *''''''' '« described

of X H.^Lk
/*'**"" .""Portance of the different parts01 tfte descnbed invention. The burden nf nr,;vj„„

c°„mnT'"!f\'"'-
°" *"* P""'>««- Where the inringem n?

the Sff ™ *.'* """ "r "' *•>« P'^-t^d invfnTion

wL not m.H ^ I- """T *•"* ">« "««•« "Old or used

(mirlre ct 23Tf'
" ""' "«""*"• (»^"» - W""»<"

whethTor Zrl *"
f''"!.

*° «'^- ""- op'"'"" «» to

Higgins ,18801 8 HTr*" «„*"*" infringement. (Seed v.

11 RFC 238 !i n 4i^^ i°'
P"'''"'"'' ^- Simon [1894J

h. „'n J : u*
P- ^^^-^ ^''Peft evidence may, however

invention ht t*""" '"!. ?''*''"""" '" "•"'<"' an aTfeg:.!

real importance of whatever differences there may be

bvTh?H*^*i""""'L' '"'«°»'<"' """1 whatever Ts^one
U RFC Tfi""'- ^'r'"' ^- ^'«''''' "»" Currie [1897)

_^erwhVe« trde^-rni.s^tLtfor^;i noTm^X^

Stat'trSf'^?^ "fr ''*''* '*''' »*"" "°der the United

the spec flea Lf/'*™* " ??•»« /««« evidence tha, in

full cTea, .„r ^r. " """fi-ed a description in such

irt\„ t\- t ^.
""* '*""' "" **" enable anyone in theart to which It appertains to put it i,. practice (PoDoen

2 FiV' fi^"V°r,\°""" •'""'"' Comi Company ul^S
Lh ^" ^' ^"tlake V. Cartter [1873] 6 Fisher 519-

the'drfrd^l*"*'',!"';?-": ^^-^ InEngUndwhe^
in the .n^^f!

alleges that there is a defect or insufficiencyin the specification, the burden of proving that there isno such defect is on the plaintiff. %err!ll on Pa^nti

The e«mi„;.T'^
.In Canada we are without authority

ciency as well as novelty, and the Canadian cases which
15—FATIMTI
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have held that there is a presumption of novelty, may,
perhaps, -Mupport the view that the Canadian law is the

same in Canada as in the United States.

In proving sufficiency or insufficiency the question ia

whether the specification is intelligible to the ordinary

workman in the particular art. (Plimpton v. Malcolmson

[1870] L.R. 3 CD. 531; Edison v. Holland [1880] 6 R.P.C.

243.) Experts may give evidence as to whether the

specification would or would not be' intelligible to ordinary

workmen, or ordinary workmen may be called.

Where it is alleged that the patent is void by reason

of an omission or addition wilfully made for the purpose

of misleading (Patent Act, sec. 29) it is thought the onus

must be on the person attacking the patent.

The plea that the patentee was not "the true and
first inventor" and want of novelty are in England dis-

tinct defences. In Canada the invention is not patent-

able if it was known by any other person at the date

of the invention. The invention is therefore not new
unless the applicant for a patent was in the literal sense

the first inventor.

In England the onus is on the defendant to prove if

he so alleges that the patentee was not "the true and
first inventor." (Ward v. HiU [1901-3] 18 R.P.C. 481

at p. 490, 20 R.P.C. 189; Kelvin v. Whyte, Thompson
& Co. [1907] 25 R.P.C. 177, p. 189.) Where the defence

of want of novelty is raised, the onus is on the patentee

to make a prt'ma facte case of novelty. When this has

been done the onus is on the defendant (Cornish v. Keene

[1835] 1 W.P.C. 501 at p. 509; Manton v. Parker [1815]

Davies P.C. 350; Galloway v. Bleaden [1839] 1 W.P.C.

526; Amory v. Brown [1869] L.R. 8 Eq. 683; Harris v.

Rothwell [1886] 3 R.P.C. 243; Westley Richards v. Perkes

[1893] 10 R.P.C. 181).

If the English defence that the patentee was not "the

first and true inventor" is to be used as a separate de-

fence in Canada, different language must be used. In

one phase the substance of the English defence is appli-

cable, where it is alleged that the invention was not in-

vented by the patentee, but waa stolen by him from

someone else. When this defence is set up, the onus is

undoubtedly on the defendant.
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Canldu" t,e"s''"L:e"'Lror/'Z-^ '' P'-ded. the
rather than the English .n^j, ?* ^""*'"* States Uw
eetablished that a pre"umnH„„ '*, '**""? *" *- very well
patent, anrf that the onus Ton IT^i'^, "J"^'

''<>"' t^e
want of novelty. The b»sii f°° i'""

•'«f«»'l»nt to show
examination by the Patent nlr ,n 'PP'"" *" ^e the

Smith V. GoodZ 93%T'486 ^'k'I; 'M^' *''
haus, 105 U.S 94)

*™' ^ehnbeuber v. Holt-

".s:3,1ro"ntt'':pptnST:
f,
-- o' -'"O- is

pnma facie evidence to sh^w that the "f
"""*'"' *° ^'V"

(frost, Patent Law and P«.ti^ ^fuP?,'?"* "'" "»«'"!•
Canada utility is presumeH ?, 'i*'' ^'*- P- 476.) In
V. Burrows, Stewart'T MUne Co" r flnor!^*;.

(0^«™'"^
and cases above.) ' '*^°^' '^ 0-LR. 643;

i^ 'hLta'tUSrinitctio"; *'r*''"«''
-f-^ement

Generally an injunction Cl be ,T ^"'"1"^ '"' """"t^^-
has expired before tL„ '"'*'' *''e« the patent
course of an actr (Frost pTentT™* ^' '*""°^ th«
Ed., Vol. I„ p. 500 D^L„ - ^*:!: """l Practice, 4th

J
Eq. 302, 35'^L.JCh aMXt,"^- ";:'lf'

'1886) LR-
JO Eq. 392, Saccharin r^,?- '' ^*""' f'S^O] L.R.
(1900] 17 R.P.C.'337 Tch 2T*C: ^*''- ^- Q"'"<=«y

* Co. [1901J 18 R.P.C. 325) wL^'h '"' '' ''• ^"^'^
been made before the expiry of th T"' '

«°°'*' '"«'
atored ready to throw on ?he

„° ,w* P".™* "<* "««
granted restraining the sale nfT' »" '"J-^ction was

'-.'
.. »?;&.« 'rK'"p.c""?s,'i.»'-£„"^
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NewcMtl^-upon-Tyne Corporation (1894] 11 R.P.C. 218).

Where, however, there has been an infringement
_
even

though by one act only, if the infringer asserts in an

action brought that he had a right to do what he did,

it is presumed that he intended to continue infringing.

(Dunlop Pneumatic Tyre Co. v. Neal [1899] 16 R.P.C.

247.)

Usually an injunction will not be stayed pending an

appeal. Where, however, if the appeal succeed, the in-

jury to the defendants will be exceedingly great without

any corresponding advantage to the plaintiff, the injunc-

tion may be suspended. Where the injunction is stayed

the defendants should be required to keep an account,

and if circumstances warrant it, to give security (Kaye

v. Chubb <k Sons (1886] 4 R.P.C. 23; North British Rub-

ber Co. V. Macintosh (18941 11 R.P.C. 489; Ducketts,

Ltd. V. Whitehead (1895] 12 R.P.C. 187, 191; National

Opalite Glased Brick and Tile Syndicate, Ltd. v. The
Ceralite Syndicate, Ltd. (1896) 13 R.P.C. 649; Leeds Forge

Company, Ltd. v. Deighton's Patent Flue and Tube

Company, Ltd. (1901] 18 R.P.C. 240; Osram Lamp Works,

Ltd. v. Electric Lamp Manufacturing Co., Ltd. (19121

29 R.P.C. 401). In Jandus Arc Lamp and Electric Co.,

Ltd. V. Arc Lamp Co. (1908) 22 R.P.C. 277 at p. 298,

the defendants were allowed to continue their business on

their accepting a license from the patentees, the paten-

tees to return royalties paid if the defendants succeeded

on appeal.

An injunction lasts as long as the patent lasts and

no longer. It will ni (, be enforced after the patent has

expired or become void. (Daw v. Eley (1867] L.R. 3

Eq. 496.) It will probably not be enforced where there

has been a surrender and re-issue. (Dudgeon v. Thomp-

son (1873] 3 App. Caa. 34.)

Where there is a breach of the injunction the remedy

is committal or attachment. Apparently there is now

practically no distinction between committal and attach-

ment, though committal is more appropriate. (Mander

v. Falcke 1891 3 Ch. 488; Holmated & Langton, On-

tario Judicature Act, 3rd Ed., p. 1105.)

Where the party committing a breach of an injunc-

tion is a limited company or other corporation, or is out
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Business tor ud
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(18981 31 O.R. 18; Penn v. Bibby [18661 L.R. 3 Eq. 308,

2 Ch. App. 127; Penn v. Jack [1868] L.R. S Eq. 81;
United Telephone Co. v. Walker [1886] 4 R.P.C. 2 at p.

67; Boyd v. Tootal, Broadhurst, Lee Co. [1894] 11 R.P.C.
178.) The order for account against the manufacturer
or teller doea not license the use of the inventions to

those who have purchased from them. So long as the

article is used there is continuing damage. (Plimpton v.

Spiller [1876] 4 Ch.D. 286 at p. 292; Penn v. Bibby [1866]

L.R. 3 Eq. 308, 2 Ch. App. 127.)

The circumstances of each case must determine

which remedy is preferable. An account of profits gener-

ally involves a most extended inquiry of an involved and
complicated character,, with results not often satisfactory

to either party.

Pltintin ^^ account of profits means the determination of the

onlyentitled actual profits made by the infringer from the manufacture,
*°

*t oT "'' "' '"'^ °' ^''^ invention. In electing to take such

Htuml profits the plaintiff condones the infringement, and adopts
profits. what was done by the defendant, who may in the enquiry

be regarded as the agent or trustee of the plaintiff. (Ameri-

can Braided Wire Co. v. Thompson [1890] 7 R.P.C. 138.)

If the defendant has made no profits an amount will not

be granted though damages may be allowed. (Bacon v.

Spottiswoode [1839] 1 Beav. 382.) The plaintiff is only

entitled to the profits actually made, not to those which

might have been made had the infringer used the invention

differently, or pursued a different line of business policy.

(Ellwood v. Christy [1885] 18 C.B.N.S. 494.) Where the

defendant who has used or sold the invention might have

made a profit otherwise by the use or sale of something

not covered by the patent, it is necessary to compare the

profits actuallj' made with those which would have been

made had the defendant used that thing and not the

patented invention. (Siddell v. Vickers [1888] 6 R.P.C.

416 Collette v. Lasnier [1886] 13 S.C.R. S63.) The
defendant must give all the necessary information and

submit to such examination of his books as may be nec-

essary to determine the profit made, even although this

involves a disclosure of the profits of his business, before

as well as after the infringement. (Saxby v. Easterbrook
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Co. (1912) "loOG- ^23 32 u's S

""" M-nuf-turin^
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defendant's addition. The ^.flT .'"""* "'" °' ""e
the burden of ,u rsepaTationt hri .""" *""• """^
for the entire profits

' *'* " '" ""'P* """ility

to iVar\:'uif:i:L'\:r.'''i^ '".-"-^ -
damage. (Dicks v. Brooks ^fssni r » T/^'j^

"o™'""'
Webb Lamp Co. v Atki^:^^ Sx^tp.h' s^^f'

''•

to rLte'^Ts'^e alt aT,rwllifis^^T V"""^''result of the wrongful acta of .i-Hf?"' ""* ""t"™'
Telephone Co. v. Walker"'iSsV'/ Rt" rM^'""'/,''Pneumatic Tvrp Pn „ n ^ « "'* at p. 67;

^ ijr^^BaHis:^^^ -^
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<•' >---
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payable by the defendant bad he been a licenaee. (United
Telephone Co. v. Walker |188«] 4 R.P.C. 62; En(liih and
American Machinery Co. v. Union Boot and Shoe Machine
Co. [1894] IS R.P.C. 64; Britiab Motor Syndicate v.

Taylor (John) ft Sons (1900J 17 K.P.C. 723, [1901] 1 Ch.
122; American Braided Wire Co. v. Thompaon Co. [1888]

5 R.P.C. 113, 7 R.P.C. 113.)

In meaauring damage* by royaltiee, it ia neceaaary to
consider all the facta aurrounding the licenaes taken aa

a baaia for the calculation. The royalty muat have been
actually paid, and by a aufficient number of peraona to

ahow that it ia reaaonable and auch as the patented ar-

ticle can stand and the licenaeea afford to pay. (Rude v.

Weatcott [1889] 130 U.S. 1S2; Houaton Ray Co. v. Stern
(1896) 74 Fed. 636.) A aingle licenae ia not aufficient

(Judaon v. Bradford [1878] 3 Bann. ft Ard. M9). Any
evidence tending to ahow abnormal conditiona with re-

apect to any licenae may be introduced, and such con-
ditiona muat be borne in mind in determining the normal
royalty (Black v. Munaon [1877] 14 Blatch. 268, Fed. Caa.

1463; United Nickel Co. v. Railroad Co. [1888] 36 Fed.

186). A royalty for making and uaing ia no measure of

damages for making and selling. (Colgate v. Mfg. Co.
[1886] 28 Fed. 147.;

Where the plaintiff has not granted licenses, and no
estabUahed royalty is applicable, a determination muat be
made of what the plaintiff haa lost through the defen-

dant's interference and competition. (British United Shoe
Machinery Co., Ltd. v. Fuaaell ft Sona, Ltd. [1910] 27
R.P.C. 205.) Even if the defendant has lost money by
manufacturing or aelling the infringing article, he may
still be liable in damagea. (Emeraon v. Simm [1873J 6
Fisher 281; Dental Vulcanite Co. v. Van Antwerp [1876]

2 Bann. ft Ard. 255.)

There ia no preaumption that the plaintiff'a loaa equals

the defendant's gain, and ao the profits made by the
defendant are not a proper measure of damages. (United
Horseshoe Nail Co. v. Stewart [1888] 3 R.P.C. 143, 5

R.P.C. 267.) Profits refer to what the defendant has

gained and damages to what' the plaintiff has lost. (Good-
year v. Van Antwerp [1876] 9 O.G. 497.) The defendant's

profits may, however, afford aome indication of the los^
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•uit.ined by the pUintiff (Many v. 8i..r |1849| 1 Fi.h.r
14; Byerly v. Cleveland |18«7| 31 Fed. 73). It i. onW

8.C.R. 863: "It i, only where, from the peculiar circumt

«H^«S pui " ,'^y°""" V. McCormiek, le How-

M Ua'716) ' ' "'''• " ''"" "''' Burd-li v. Dem>,

tM pricT.
'"'•''• """ '"""""•' ''y '""'"S « '-due.

In ertin, ,ting t(, • Ic, ,|,e ,„ eduction ol .alee it i.

TtrS'.te;* "i''
'''^, '"""" "^ •'" '-^^•'""' into accoun

'

If the patented urtule , « new and .pecial one, which i.

nlZJ""' .*-,*-''•""' '•">'"i'i"«. with other , mTlar un!patented article., ,1 ,„«>- bo concluded that the "lai- ^fwould have made aU the sale, made by the dr
'

I ,

1^81 7%"?? nn****!
""" ^°- " Thomp V,:','.

m„l .K :•
,"": ^'"^ ^- J^'"'' "882) 1'. I. 47;-,Where the article is subject to leneral .„,,,.- in the ca» of a horseshoi nail produced b". ';::',

machine some part of the profit, the plaintiff ,, ,M "lhad on the defendant, .ale. may be .truck o , , v,;

duced through the rivalry of competition. VIifiL'./it./

&6"rpc Z' "ir^'v-
'''""»^'' ' st-"t *

'

;
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Alexander v. Henry (1895) 12 k !' .V

H.„I' ''ii"'°°
newary to discriminate where the defen-dant sells a cheaper and lower grade article than tW

usually manufactured and sold by ''the pUn ff. I? is Soto be awumed that the plaintiff would have made thl«me number of .ales of the higher class artic":.'* tS^court in such ca«. i. obliged to form the best conclusionIt can from the fact, of the caw. (Dunlop PneumaUcTyre Co. v. Green [1900] 17 K.P.C. 234 )
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To recover damage, for reduction of price, it is nec-

re3fof°th.°H ,*'"'i
*".* "''"''"°° " " natural i^d direct
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Braided Wire Co. v. Thompson A Co. [1890] 7 R.P.C.

47.) Where the plaintiff has been obliged to reduce his

price to effect a sale in view of the defendant's com-
peting price, his damages will be the difference between
the usual price and the price at which he was forced to

sell. (Wellman, Seaver i Head, Ltd. v. Burstinghaus

& Co., Ltd. (19111 28 R.P.C. 326.) The defendant, how-
ever, may be entitled to an allowance by reason of in-

crease of sales through diminution of price. (Meters, Ltd.

V. Metropolitan Gas Meter Co., I>td. [1910] 27 R.P.C.
721.)

This question may be affected somewhat in Canada
by sec. 38 of the Patent Act, which requires the patentee
unless the patent has been placed under sec. 44, to sell

at a "reasonable price." The damages allowable to the

plaintiff under the above rule would possibly be the dif-

ference between the pKce at which he was forced to sell,

and a "reasonable" price.

In an enquiry as to damages or profits, the defendant
must give full particulars as to the amount sold, and the

names and addresses of the purchasers (American Braided

Wire Co. v. Thompson •? Co. [1888] 5 R.P.C. 113; Sac-

charin Corporation v. Ch ^icals and Drugs Co. [1000]

17 R.P.C. 612). The defendant may also be interrogated

or examined and required to produce his books. (Saxby
V. Easterbrook [1872] L.R. 7 Ex. 207.)

The successful plaintiff in an infringement action is

entitled to an order for delivery up of the infringing article

to be destroyed, the nature of which is given by Cotton,

C.J., in Vavasseur v. Krupp (1878) 9 Ch.D. 351: "The
court in a suit to restrain the infringement of a patent

does not proceed on the footing that the defendant proved
to have infringed has no property in the articles, but

assuming the property to be in him, it prevents the use

of those articles, either by removing that which constitutes

the infringement, or by ordering, if necessary, a destruction

of the articles so as to prevent them from being used in

derogation of the plaintiff's rights, and does this as the

most effectual mode of protecting the plaintiff's rights—not

on the footing that there is no property in defendant.

The court cannot proceed to give that relief and interfere

with the articles in question, and has as against this
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person power to adjudicate that the articles mp m.j«
used in infringement of the plaintiff^ rights "

by retonTth"""^ "''"° '""" "•"'''''8 ""='' "" order

^=t2it^[r!:Tr^r^;i-^™^';:i-

It .s possible that the defendant may have th;^optio'n

RFC Ts^-^r*"- •<^^°° Bell V. sUh ISM] n

Court" i^"'lL!."T
''*"?''' "P "" '"»<'« '" tl-e Exchequer

Toron^r L^htt C^To OS^T0.^ ^-t' ^TAn order was also made in Clinton Wire Cloth Co vDominion Fence Co. (1907) 11 tx. C.R. 103 39 S.C.R.-

rpJn^ Y°'M^*'i*' """"*» '"'^'" »e'dom granted thisremedy, but they have stated their power to give il(American Bell Telephone Co v Kitsell fisssi^s v

Sub'i'e°cT7
^'""""'^- «"•"'" t'*^ "" '''«,?. *•

Subject to any statutory bar mere delay in brin^in.

rights ThIh""* ."","'"*"*/'' "'P"^" " Plaintiff i?'h°!rights. (Halsbury's Laws of England, Vol. XVII Tit Injunctions, p. 210; Vidal Dyes Syndicate Ltd v i •

stein, Ltd. [19121 29 R P r 24S 1 a
^'""""

however, disintitl^ a p^i^i^iff ' •',elie1"'"'DeUy""or""aJ'

SnTrterioc't"™'" T™"'" •"«"'" f-"m'?uc:.ding

rithf t„
"*°''y application, may be no bar to hi!right to a perpetual injunction or t„ damages, or an
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account at the trial. (Proctor v. Bennia [1887] L.R. 36
Ch.D. 740, C.A. 4 R.P.C. 333; Aluminum Co. t. Domeiere
(1897] 16 R.P.C. 32; Bovill v. Crate [1868i L.R. 1 Eq.
388.) Where, however, there has been auch standing by
or acquiescence that it would amount to a fraud to after-

wards insist on legal rights an injunction may be refused
(Halsbury's Laws of England, Vol. XVII., Ti',. Injunctions,

p. 210; Sayers v Collyer [1885] L.R. 28 Ch.D. 103), and
damages or an account may not be allowed (Crossley v.

Derby Gas Co. [1829] 1 W.P.C. 120; Harrison v. Taylor
(1865] 11 Jur. N.S. 408; Parrott v. Palmer [1834] 3 M. A
K. 632, 640), or may be limited to damages or profits

since the commencement of the action. (Sayers v. Collyer
[1885] L.R. 28 Ch.D. 103; Ford v. Foster [1872] L.R. 7

Ch. App. Cas. 611, 627; Board v. Turner [1866] 13
L.T.N.S. 746.)

Under the Canadian practice the question of costs in

infringcinent actions presents few peculiar points. In
England no costs are allowed in respect of any particulars

unless a certificate is obtained at the trial that they were
reasonable and proper. (S.S.C. Ord. 63 A.T. 22.) We
have no provision for such a certificate in Canada. In
the Exchequer Court, rule 31 reads:

"The Court or a Judge may disallow any costs of,

or connected with, the particulars delivered by either
party if it appears that such particulars were unnecessary
or have not been proven, and the Court or Judge may,
notwithstanding the result of the action, order either the
plaintiff or the defendant, whether or not successful in

the action, to pay to the opposite party any costs oc-

casioned thereby." In the Provincial Courts there is

no rule dealing specially with particulars in patent cases.

In England a plaintiff who succeeds in an action in

which he has been able to plead the possession of a cer-

tificate that the validity of the patent in suit had been
called in question in a previous action for infringement,
is entitled to have his full costs as between solicitor and
client, unless the court otherwise directs. (Patents and
Designs Act, 1907, [7 Edw. VII., c. 29 s. 35].) We bnvv
no similar provision in Canada. In the Exchequer Court
there is no provision for taxation of costs as between
solicitor and client. (Boak v. Merchants Marine In-
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(1892] 21 S C.It 419; Queen v. La Force [1894] Audette
Practice of the Exchequer Court, 2nd Ed., 415 )Where a plaintiff succeeds on the iasue of validity
but fails to prove infringement, the courts in England
have established a general rule which will doubtless be

fpwiJlt
in Canada that the costs will be apportioned,

o^i SL"' ly*^ S^"'* ^°- '**^1 ^ RPC- 77, 85; Cassel

MW/L1 fi'^n S*..^o,T-
^y*"'''* °°'<* Recovery Syndicate

[1895] 12 RP.C. 232 at p. 258; Sunlight Incandescent

ii D BO £", "a
Incandescent Gas Light Co. [1897]

14 K.P.C. 757; Dunlop Pneumatic Tyre v. Wapshare

^SSfil ?p' p"??' iJ V?- "'3= Kaye v. Chubb TsoTs
MB M P iPr ^^,',."'1.''!." ^"'f »"" ^°- ^- Hutchison

II^s! Is I?i^-50f.f
'°"'" ^- ^""^ * «*''^™»' ^»<*-

There is no general ruie as to the apportionment of
costs where the plaintiff fails to uphold his patent, but is
successful on the issue of infringement. (Frost PatentLaw and Practice, 4th Ed.. Vol. I., p. 535.) In some cases,
however, plaintiffs have been awarded costs of unsuccessful
issues raised by the defendants. (Wegman v Corcoran
[1879] 27 W.R. 331. 13 Ch.D. 66; BadiscSe AnTr unSSoda Fabnk v. Levinstein (1885] 2 R.P.C. 73, L.R. 29
Ch.D. 366, 420.)
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CHAPTER XIX.

Bills or Notes Given fob Patent Riohtb.

Sections
14, IS, 1« of
BilU of
Exohaase
Act.

Sections 14, 15 and 16 of the Bills of Exchange Act
(R.S. 1906, c. 119) read:

"14. Every bill or note the consideration of which

consists, in whole or in part, of the purchase money of

a patent right, or of a partial interest, limited geographi-

cally or otherwise, in a patent right, shall have written or

printed prominently and legibly across the face thereof,

before the same is issued, the words given for a Patent Right,

" (2) Without such words thereon, such instrument and
any renewal thereof shall be void, except in the hands of

a holder in due course without notice of such considera-

tion.

"15. The endorsee or other transferee of any such in-

trument having the words aforesaid so printed or written

thereon, shall take the same subject to any defence or

aet-off in respect of the whole or any part thereof which

would have existed between the original parties.

"16. Every one who issues, sells or transfers by en-

dorsement or delivery, any such instrument not having

the words Given for a Patent Rinht printed or written in

manner aforesaid' across the face thereof, knowing the

consideration of such instrument to have consisted, in

whole or part, of the purchase money of a patent right,

or of a partial interest, limited geographically or other-

wise in a patent right, is guilty of an indictable offence

and liable to imprisonment for any term not exceeding

one yeai, or to such fine, not exceeding two hundred dol-

lars, as the ~ourt thinks fit."
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The first statute containing similar provisions to the 47 Vie eh
foregoing was passed in 1884, 47 Vic, chap. 38, entitled: M.
An Act for the better prevention of fraud in connec-

tion with the sale of Patent Rights."
This Act provided that every bill or note (for the

sale of patent rights) should have written legibly across
Its face the words "Given for a patent right," and that
any endorsee or transferee of a note with these words
on It took it subject to any defence or set-off existing
between the original parties. The Act provided a penalty
of a year's impriBonment or a fine up to two hundred
dollars for issuing, selling or transferring such a note
without these words.

lender this statute, in Girvin v. Burke (1889) 19 O.R.
204, it was held by a Divisional Court in Ontario, affirm-
ing Rose, J., that the words "given for a patent right"
were not required tm between maker and payee, and that
the object of the Act was to give the endorsee or trans-
feree of the note the same defence as would have existed
between the original parties.

The Bills of Exchange Act of 1890, 53 Vic, chap. 33 M Vie., eh.
sec. 30, sub-sec. 4, added to the section requiring

''•

printing, etc., across the notes "and without such words
thereon, such instrument and any renewal thereof shall
be void except in the hands of a holder in due course
without notice of such consideration."

The case of Johnson v. Martin (1892) 19 A R S92
was commenced before the Bills of Exchange Act of 1890
though It did not reach the Court of Appeal until after
that Act had been passed. The Court of Appeal in effect
overruled Girvin v. Burke (1889) 19 O.R. 204, holding
that a note, the consideration for which was the purchase
money of a patent right, without the words "given for
a patent right" across its face was void in the hands of
an endorsee for value, with notice of the consideration.

The Act of 1890 made the law upon this point clear.

oTo / S^™'*
^' ^'"«'»' Benjamin & Co. (1894) 24 S.C.R.

278 (tub nam. Samuel v. Fairgrieve [1893] 24 O.R. 486)
the Supreme Court held that a joint and several note
made by two persons in partnership was invalid under
the foregoing sections, although one of the makers was
already indebted to the payee for a personal account to

111m

Nil

'";|i



BILLS OR NOm OIVIN roR PATXNT BIOHTg.

more than the amount of the note, and the conaidera-

tion of the note was the purchase of a patent right only

as regards the other maker.
"The Act is aimed at bills and notes where the con-

sideration therefor is wholly or partially for an interest

in a patent right. . . . The endeavour in this case has

been by indirect means to render legal that which it was
the aim and very object of the statute to prevent." (Sam-

uel V. Fairgrieve [1893] 24 O.R. 486, 490.)

In Lefebvre v. Titmore (1899) Q.R. 16 B.C. 248, the

Court of Review held that a note which does not bear

the words "given for a patent right" when issued is void

and that it can not be made good by the payee writing

the words across it before suit.

4

i.l



CHAPTER XX.

FoBBioN Patent Law.
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The wording of Article 4 ia sufficiently loose to »llow

this contention. This article reads in part as follows:

"Any person who has duly applied for a patent, indus-

trial design or model, or trademark in one of the con-

tracting states, shall enjoy, as regards registration in the

other states, and reserving the rights of third parties, a

ri'ii' of priority during the periods hereinafter stated.

It may be argued that "any person" is sufficiently

•V lie in scope to include residents of non-convention

.,ateB. Most of the Patent Offices will accept apphca-

tions filed under such conditions, but it is believed that

such meaning would be against the context, and the

whole tenor of the agreement and not be sustained in

court.

Most of the foreign countries, except the United States

require that an application, except one filed under the

International Convention, should be made before the in-

vention has been published in a printed pubhcation, or

otherwise received sufficient publicity within the country

to enable the invention to be put in practice by those

skiUed in the art. The meaning attached to pubhcation

is not uniform in all countries; in some a printed pubh-

cation alone is considered, while in others laying of

the patent specification open to the public is sufficient.

The date at which an issued Canadian patent is to be

considered "published" is not easy to settle. It is the

practice to issue patents on Tuesdays o' earh week, and

the manuscript copies of the specification and drawings

of the patents issued are accessible to the pubUc on the

day of issue. No printed publication of the entire speci-

fieation and drawings takes place. The Canadian Patent

Office Record, however, is issued some three or four

months after the issue of the patent and contains a re-

duced reproduction of one sheet only of the drawings

and a copy of the claims of the patent. In the case ot

simple inventions this would form a complete disclosure,

but for a complicated invention it would be quite insuf-

ficient to enable the invention to be understood. To

avoid possible doubt, it is advisable for a Canadian paten-

tee to apply for such foreign patents as he desires to

obtain prior to issue of his Canadian patent, and cer.
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The formkl papers (or an applieation in the United

States comprise a petition, a speeification, a drawing if

necessary, and an oath sworn to before a notary public or

United States consular acent who must impress his seal

through the papers, or through a wafer which binds a ribbon

passed through all the papers. If the oath be taken before

a notary public in a foreign country, it is necessary to

supply a consular certificate of hie official character.

Official letters of objection from the Patent Office

must be responded to within one year or the application

will be held to be abandoned.

OBIAT BRITAIN.

A British application must be filed before the invention

is published within tie realm. An importer or one who

introduces the invention into the country from abroad

is held under the statute to be an inventor and entitled

to a patent. Consequently, applications instead of being

filed in the name of the true inventor may, when he

resides abroad, be filed in the name of a resident of

Great Britain, as a communication from abroad. An

examination as to novelty is made which is limited to

British patents issued during fifty years prior to application.

Provisional protection may be obtained for six months

prior to filing of the complete specification by flling what

is known as a provisional specification, which may be

more concise and contain less detail than the complete.

The patent when issued dates and runs for fourteen

years from the date of first application. Taxes must be

paid before the end of the fourth year of the patent, and

annually thereafter.

1' at the end of four years, the patented article is

m! aufactured, or the process carried on exclusively or

mainly outside the United Kingdom, the patent, upon

application to the Comptroller may be revoked, unless

the patentee can give satisfactory reasons for his inaction.

Compulsory licenses may be granted after three years

if the reasonable demands on the part of the public for

the invention are not complied with.

The application should be filed before the invention

has received sufficient publicity either in France or abroad
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plied for before pu^" use of th! """Z '''""''* '"' ap-
or patenting elsewhere. ZA.XZ-^4\rtZ
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of a prior foreign patent, provided that the invention is

not already in commercial use in Belgium. Annual taxes

must be paid, and working effected in Belgium within

one year of first commercial working elsewhere, and such

working must not be discontinued for any twelve con-

secutive months.
DXNUABK.

Application should be made before the invention

has been described in detail in generally accessible prints

or openly used in Denmark. Annual taxes are payable

and working due within three years from the issue.

U «'

Patents of invention and of importation are granted.

The former should be applied for before publication in

Italy and the latter before free importation into and use

of the invention in Italy. Yearly taxes are due and

working in Italy within two years of the patent if granted

for six years in the first instance, and within one year

if the grant is for a lesser term. The term is from one to

fifteen years at the election of the applicant. Prolonga-

tions of the shorter term patents up to fifteen years

may be obtained. The disadvantage of a term less than

six years is that working is due within one year from issue.

NORWAT.

Application should be made before the invention has

been published anywhere, but patent specifications laid

open for public inspection in other countries are not a

bar. Yearly taxes are due, and compulsory licenses may

be granted if the invention is not sufficiently worked

within three years from issue. The term is fifteen years.

SWEDEN.

Application should be made before publication or pub-

lic use in any country. If patented abroad, however, it

may be patented in Sweden if application be made within

six months. Yearly taxes are payable, and Compulsory

License provisions prevail after three years. The term is

fifteeii years.
FOBTUQAL.

Application should be made before public use or pub-

lication in Portugal or her colonies. Yearly taxes must
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be paid and the invention worked within two years. The
working must not cease for two consecutive years.

srssiA.

Application may he made even after the issue of
patents for the same invention in other countries, pro-
vided that the invention is new as to Russia, and has
not been published or described there in printed books or
newspapers. A very dilatory examination as to uovelty
is made during which time provisional protection is gran-
ted. Taxes are payable annually after Issue, and work-
ing must be effected within five years from the grant.

SPAIN.

Patents of invention having a term of twenty-one
years must be applied for before publication or public use
in any country. Patents of .introduction having a term
of five years may be obtained for any invention not
already exploited in Spain. Working must be effected
within two years and a certificate obtained; annual taxes
are payable.

SWITZEHLANn.

Application should be made before publication in
Switrerland. Annual taxes are payable and working duewithin hree years.

"
TURKEY.

Application for patents of invention should be made
before publication anywhere. Patents of importation may
be obtained any time during the life of the foreign patent
certain inventions, such as medicines and those relatinjt
to mumtions of war, are excluded. Yeariy taxes must bepaid and the invention worked within two years Theworking must not cease for two consecutive years.

UEXICO.

Application must be filed within three months fromdate of issue and within twelve months of date of filing
pt first foreign application or before publication of the

worlrinT'n ? "%°° **^*' " requirements as to

V.., ''^i.
""'?"'' L'^^nse" may be granted after three

years, fhe term is twenty years.
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AROCNTIHB RBPCBLIC

Application should be made before publication any-
where, but where foreign patents have been obtained, an
application may be made any time during its life and
a grant made limited to the life of the foreign patent.

Annual taxes are due, and working must be commenced
within two years and not interrupted thereafter for two
years at a time.

BRAZIL.

Foreign patents may be "confirmed" in Brazil for the

term of the foreign patent, not exceeding fifteen years.

Patents of invention must be applied for before publication

or public use. An inventor who obtains a foreign patent

before application in Brazil, will not have his patent in-

validated by publication or use within seven months from
the issue of the foreign patent. Taxes are payabh an-

nually, and wording must be effected within three years

and not discontinued for a period over one year.

A) plication should be filed before public use or know-
ledge in India. Taxes are due before the end of the

fourth year and annually thereafter. Working provisions

similar to Great Britain.

JAPAN.

Application should be filed before public use or know-
ledge in Japan. Only citizens of States having a Con-
vention or Treaty with Japan may obtain patents. Can-
ada is included. Annual taxes are payable and working

to an adequate extent is due within three years and should

not be discontinued for any three consecutive years there-

after.

UNION OF SOUTH APBICA.

At present patents must be taken out separately in

each of the Provinces. It is expected that a single Union
Act will be passed shortly, covering all the Provinces. In

Cape Colony and Natal, a valid patent may be obtained

even after publication if the invention is new within the

Province. In Transvaal, application should be filed within

one year of the date of grant of the first foreign patent.

In Orange River Colony, application should be made be-
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Irj.lj!'.""'*"'"'
°' P""'" "»* '" ">« P™"nce. The term

Natal IS^r"' i?
"""-^ .^~""''«- 1° Cape Colon"

end if ?hP thiT "r' *^°'r'''
*""" »™ due before the

a?e duP t.f .k"""* fT**" y*"'- 1° Transvaal they

thereafter T^
' ^""^ y*"' "'«* """"""y

DuCv n. " "I "" '"°"''''8 requirements, but Com-pulsory Licenses may be granted in Transvaal.

AUSTRALIA.

Application should be made before the invention has

Aus'Jralir"'';!"' " '"'"'
"L,"*"*'

"""""^ SZnTn
.nH ^ t- "' "^ P^y*'''* '^thin the seventh year

are ir?or'c"f '^r'""""f
'"""" *" ""'-'" «'«»» B'^'in

NEW ZEALAND.

h./""'!^?*;'"''
'''°"''* ^^ "*<•« before the invention hasbeen publicly manufactured, used or sold in nIw Zealandand before publication, unless such publ catfon is maSewithout the knowledge or consent of the inventor Taxes

y arsTnd worl^r ""'• "'"' °' *"" """"• -d ~h
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or "NaH^^ ?" "^f'
*"*' "* «™"*^''- Independent Cubanor Nacional" patents on application made before nul^he use anywhere or publication in Cuba, and parents fo^

s"" Rrv°L'"ri?."''^ r.^"*"''
'"'"""^- The"orSgn p:*!:IS Reval dated" in Cuba, and this may take place evenafter publication. There are no taxes Working of aNacional" patent must take place within one yea?. No

ra'"^fit":dTtrpa';^:?,
*-'~ '^ -^ "KevrUdation"

WHEN PO«EIGN APPLICATIONS MUST BE PILED.

The following statement indicates briefly when annlication should be made in the principal forign oountrie's •

„A^/'^L^"*'"'^'"»
-^

^"*«f,
V" of the Invention Any.«>««•«.—France, Hungary, Holland, Spain (if twentv-vearpatent applied for), Sweden, Turkey and Tunis

IV,..,

inlii
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Befort Printed Publieation Anywhere, and BeSore PublU
Vee in the Country.—Austria, Belgium, Denmark, Finland,

Oermany, Luxemburg, Norway, Portugal, Runia. In

Belgium and Ruasi i official publication by the Patent

Office of the applicant's own country does not bar.

Before PuUiration or Public Use in the Country.—Great

Britain, Switierland, Chili, Japan, Cape Colony, Natal,

Orange River Colony, Australia, New Zealand.

During the Life of a Foreign Patent Provided No Prior

Vee in the Country.—Italy, Spain (five-year patent), New-
foundland, Jamaica and Costa Rioa.

PBOTISIONAL PBOTBCTION.

In Great Britain and most of her colonies, an applica-

tion may be filed with provisional specifications with or

without drawings, and a complete specification filed at

a later date.

PATENT OF ADDITION.

In most of tbe European countries, patents of addition

may be obtained for improvements upon a patented inven-

tion. The patent of -addition usually lapses with the

main patent, and there are no taxes payable on it.

MABKINQ PATENTED ABTICLES.

Requirements as to marking patented articles exist in

Switserland, Mexico, Japan, France, Germany, Great Brit-

ain, AustraUa, New Zealand, Salvador, Nicaragua.
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STATEMENT OF CLAIM.

IN THE EXCHEQUER COURT OF CANADA.

Between

MONTREAL GRAMOPHONE COMPANY, LIMITED,
Plaintifft;

AND

JOHN SMITH,

Filed the day of 19 .

'>'f"«i<>«t-

Statement op Claim.

1. The Plaintiffs are a duly incorporated Comnanv

te *"%'
n'^i ""'ZJ"'

'^"^ ^'ty of Montreal, "TheProvince of Quebec. The Defendant carries on busin.sas a dealer in musical instruments at the City of Calirarvm the Province of Alberta:
^a'gary,

u*^ ?^ ^f*^"l
•"•"''ered 65079 and bearing date the

^IL^^°^ ^"'l^^y- /907, under the hand of Sydney

?.*.„; f^r""fiu''*J. °' ^»**"'»' »»" »''« Seal of the

fd t?T?^ V^^ Dommion of Canada, there was grant-

In., f ^T*"- ^'?^' "' *•"" ^'*y -' O""""' i° the Prov-ince of Ontario, his executors, administrators, legal repre-
sentatives and assigns, for the period of 18 years from thedate of the said Patent, the exclusive right, privilege andliberty of making, constituting and using and vending toothers to be used in the Dominion of Canada the inven-
tion consisting of certam new and useful improvementsm gramophones:

.
'• .^°" F^^" certainty as to the description of saidinvenion the Plaintiffs crave leave to refer to%he origi'nLl

Co^rcrrr ""' '""'"''^ "'""' """''"'''' *" »«*

;•-•'

; ;
1
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I -i

4. By instrument in writing bearing dnte the 24tb day
of June, 1908, which instrument is duly recorded in the
Patent Office for the Dominion of Canada as Number
46014, and to which for greater certainty the Plaintiffs
crave leave to refer when produced to this Honourable
Court, the said Thomas Brown sold and assigned unto
the Plaintiffs the said Patent numbered 65079, and all

the rights and privileges thereunder to be fully and entirely
held by the plaintiffs to the full end of the term for which
the said patent was granted:

5. The Defendant has for some time past infringed the
said Patent numbered 65079 by making, using and vending
to others to be used (gramophones embodying the invention
described in the said Patent as appears in the particulars of
breaches delivered herewith and threatens to continue to
infringe the said Patent by making, using and vending to
others to be used such gramophones:

The Plaintiffs Therefore Claim:—
1. An injunction to restrain the Defendant, his servants

and agents, from making, using and vending to others to be
used gramophones or portions thereof made in infringement
of the Plaintiffs' said Patent, or made so as to be a mere
colourable imitation of the inventic herein described.

2. An account of profits, or, at the option of the Plam-
tiffs, an enquiry as to damages.

3. Destruction of or delivery up by the Defendant to
the Plaintiffs of all gramophones or portions of gramo-
phones made in infringement of the Plaintiffs' rights.

4. Their costs of this action.

5. Such further and other relief as the nature of the
case may require or to this Honourable Court may seem
just.

(Sd.)

Counsel far the Plaintiff).
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PARTICULARS OF BREACHES.

IN THE EXCHEQUER COURT OF CANADA.
Bbtwebn

MONTREAL GRAMOPHONE COMPANY, LIMITED,
Plaintifh;

AND
JOHN SMITH,

Pabticulabs or Bbbaches.

Caliarv bv ^m .I*"!.-
'" •'' °""'« ''"'P '» the City of

1912, to the First day of June, 1913, which was In infrmgement of the claim, of the Plaintiffs' "paCt X'v""

wJ^\J" D^fend^nt sold gramophones at Calgary whichwere infringements of the claims of the PlaintX n^fi^t

r912"t?wT "' S-'Io-'^-On the Fifth d" of Novembe"

ber^'lKormrruip-LV' Twentieth^ of D^tml

Siffs'^aferr""" "'•'='' '-^-Vd ttMi^frf'tt
atT^infl "^"l *** °"' "t times and to persons notat present known to the Plaintiffs. The Plainti7f» »« „„

dUcoX^^/orth'tT 'J
'""!! »•- -t"rey"have\"a°d"

to relo^rfrmtLn ?'*'?''.''"* *''« P'""«"» ""' «'"»
such ?S;^emen4

*'"'"" compensation in respect of

this°""X°of°"'**"' ms^by'
^"'*''""'°' °' '"»''° ''*'<'"'

Plaintifft' Solicitor.

kkk
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STATEMENT OF DEFENCE.

IN THE EXCHEQUER COURT OF CANADA.

BXTWBIN

MONTREAL GRAMOPHONE COMPANY, LIMITED,
PlaintiSft;

AND

JOHN SMITH,

Filed the day of 19 .

Sta^ihint or DinNci.

Defendant.

1. Tan Dtfendant admits the allegations made in para-

graph 1, but denies all other allegations contained in the

Statement of Claim:

2. Thi Defendant denies that the Plaintiffs are the

owners of the Canadian Patent 66079;

3. Thi Defendant denies that the said Patent was as-

signed to the Plaintiffs:

4. Tbi Defrjdant denies that he infringed the Plaintiffs'

alleged patent. He denies that he has made, used or vended to

others to be used gramophones embodying the invention

described in the said alleged patent as set out in the State-

ment of Claim and particulars of breaches delivered there-

with:

6. Thk patent sued upon is and always has been void

and of no effect for the reasons stated in the particulars of

objections delivered herewith:

6. The Defendant says that the owners of the patent

sued upon did not within the period of two years from the

date thereof commence, and after such commencement,
continuously carry on in Canada the construction or manu-
facture of the alleged invention patented, in such a manner

that any person desiring to use it might obtain it, or cause

it to be made for him at a reasonable price at some manu-
factory or establishment for making or constructing it in

Canada, and that the said patent therefore ceased and
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determined .nd became null and void under the conditioni
tnere l, contained and the provi.ioni of Section 38 of theratent Act.

• \x
Tb" Defendant saya that the Plaintiffs, after the ex-

piration of twelve month, from the granting of the patent

I,.
.."^"•""P"'*'' '""' ^•'""'« the alleged invention forwhich the patent waa granted and that the said patentthereupon ceaa«d and determined and became nu.'l and void

«?« V'feond'tiona therein contained and the provi.iona
of 38 of the Patent Act.

.nAMDthii day of 19 .

Countel for De/endanU.
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PARTICULARS OF OBJECTIONS.

IN THE EXCHEQUER COURT OF CANADA.

BlTWIIN

MONTREAL GRAMOPHONE COMPANY, LIMITED,
Plainliffi;

AND
JOHN SMITH,

Defendant,

Pabticulabs or Objections.

Thb following are the pBrticulars upon which the
Defendant disputes

,
the validity of the patent number

65079 mentioned in the Statement of Claim, in addition to

au^ on which he may be entitled to rely without deliver-

ing any further particulars than those given in the State-

ment of Claim:

—

1. The alleged improvements in gramophones, the

subject matter of the said patent, was not an invention
within the meaning of the Patent Act. The alleged inven-

tion consists only of a mechanical variation in the well-

known sound box mechanism of the cylinder phonograph
involving no invention:

2. The subject matter of the said patent was not

inverted by Thomas Brown who claimed to be the in-

ventor thereof and applied for the said patent, but if the

said subject matter was an invention wi'hin the meaning of

the Patent Act, it was invented by John McLaughlin of the
City of Ottawa.

3. The subject matter of the said patent was not new.

The alleged invention claimed by the specification

was a matter of general common knowledge for many
years before the date of the application for the said patent.

The invention described in the said patent, and covered
by the claims set out in the Particulars of breaches de-

livered, was prior to the alleged invention by the said

Thomas Brown described in the following Patents:

—

U.S. Patent to Thompson No. 780, 745 dated April

1, 1902.

U.S. Patent to Smith No. 870, 695 dated December
2, 1903.
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«y me said rbomu Brown known and used bv P.».»aiavey at Ottawa during the year 1902.
^

4. The alleged invention wa« not useful.

8. Thb all.>,..d invention was abandoned to th- Duh-

mJT, '" .•'"' »PP»«*«<"' for patent in C„.da: Th^•Ileged invention was described but not claimed i„n...-f

rrt rw'n.'""'"'
^'^ ' •«^'' --"tV^ri

thereof for more than one ye .r previously fo the appH

tS!an,/r;
•""?.' '" ^»"»<*«- Gramophones contaiSfngthe alleged invention were sold by Thomas Clarey, an ««nt

iiztzi7 rb::.%r '" *"* ^'*^ °'^--'-

p.tJnt"{rxXd*^nv:;ir'i^?'^.,^''t:i;
namely, in the United State, o America, on he 23rd da^

^nd h'i"''' r?: "* "'•* P" ''«"! numbered 654327
«.„»^

application on which . patent sued upon wmgranted was not made within one year from the dateTf

new Ld''ir?i"^"""'%'"'l. """'' *"'«" he claimed^.
nrJ^ * ^ ^? ."'* °' ">'"'' he claimed an exclusive

aXfsiciriedT'^.*^'
"" '* "'""'' "<" he pos:rbt

:

anyone sicilled in the art to which the alleged inventionappertains to apply or work out the same from Iheh,

Z^l°l ""'"''"' "•' 'he specification. No sufHcilnt dl"

mSst he H^T." *" *? 'he manner in which the needle

^b!t.H J"''*"*
!!".*he record in order that it may be

on nl,^ T** /".?*""* "'"''hy. as set out in lines 10 to 20on page 4 of the patent. It is not stated whether the

rhereof'"'''-?!,'"'" "T"''*''
'" "''"°"''' " "«- " <""" Partthereof. The specification forming part of the said patent

ii I!

I'UIV
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IB too broad, claiming more than that of which the said

Thomas Brown was the inventor.

9. The specifications and drawings forming part of

the Plaintiffs' alleged patent contain more than is necessary

for obtaining the end for which they purport to be made

and such addition was wilfully made for the purpose of

misleading. The support of the swinging arm is described

as useful and necessary whereas the same is not of any

utility and is not necessary.

Delitzbed together with the Statement of Defence

herein this day of 1913, by

Defendant') SoKator.
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SUMMONS FOR INTERIM INJUNCTION.
(Copy of Summons issued in case.)

IN THE EXCilEQUER COURT OF CANADA.

Between

THE AUER INCANDESCENT LIGHT MANUFAC
TURING COMPANY, (LTD.)

Plaintiff;
AND

HERMAN DRESCHEL ET AL.,

Defendants.

Let the Defendants, tlieir Attorneys or agents attendbefore the presiding Judge at Chambers in the CUy o1

?89r:;23oS7''^.*'"%"'^ "''y of April next'lc
.. Ak T ""'' '" ""^ afternoon or as soon thereafteras Chambers may be held, to show cause why an interim

^irSndan^'tr '" '""'''"' *" -t7airthem Th"swa Defendants, their agents, workmen and employeesduring the pendency of the present action from iZorttog

fT ,»r y""*'/""*' f"""« '" ^"'o ""d Belling" others

.^,H,"
'".?" •'"*"' "«''*' <" <»"*<=«» manufactured ac-cording to the invention set forth and claimed by the Let-

£i«,- s si;;dr

3

Dated at Chambers this Ist day of April, A.D. 1897.

(Sgd.) G. W. BUBBIDOE,

J.E.C.

111 I"
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ORDER GRANTING INTERIM INJUNCTION.

(Order made in case.)

IN THE EXCHEQUER COURT OF CANA \..

TUISDAT TBI 13th DAY OF APBIL, A.D, 1897.

pbesxnt:

THE HONOURABLE MR. JUSTICE BURBIDGE.

Betwekn
THE AUER INCANDESCENT LIGHT MANUFAC-

TURING COMPANY (LTD.)
Plaintiff;

AND

HERMAN DRESCHEL AND MARY VAIL MELICK,
DefendarUt.

Upon the application of the Plaintiff made on the

seventh day of April, A.D. 1897, upon hearing read the

summons, the affidavits of service thereof, and the affi-

davits of William R. Granger, Waldron Shapleigh, Charles

Storey Taggart and Charles A. Duclos filed in support

thereof, the exhibits therein referred to, the affidavit of

Herman Dreschel filed in answer, and upon hearing Coun-

sel for all parties.

This Court was pleased to direct that the said appli-

cation should stand over for judgment and the same com-

ing on this day for judgment. This Court doth order

that upon the Plaintiff giving an undertaking to abide

by any order which this Court or the Judge thereof may

hereafter malce as to damages occasioned to the Defend-

ants by the granting of an interim injunction as hereafter

set forth, the said Defendants, their servants, workmen,

agents and employees be and they are hereby restrained

until after the trial of this action, or until further order

of this Court or the Judge thereof from importing into

this Country, manufacturing, using, offering for sale and

selling to others for use Incandescent lights or devices
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rfn^H m'^ *k' Tl ^*""' P'**"* of the Dominion of

SjfTrfn^SrL''"''' °' '" ' """'^' ""'^ --"'"^

of thf»°.I^I? ?'"'"J:
''°^'' '•'""•««'« OBD^B that the costs

^arty
"""'"'"'""' ^* <""'« *° ^^s "»"»« to the successful

By the Court,

(Sgd.) L. A. ACDITTE,

Regittrar.

i

vm



360 EXCHEIJUEB COUKT FOHMB.

SUMMONS FOR FURTHER PARTICULARS
(Copy actual Order made in case.)

IN THE EXCHEQUER COURT OF CANADA.

BEFORE THE
HONOURABLE MR. JUSTICE CASSEL8, In Cliambers.

Between

CANADIAN MACHINE TELEPHONE COMPANY,
LIMITED,

Plaintiffs;

\

AUTOMATIC ELECTRIC COMPANY AND
JOHN WILEY,

Defendanli.

Let the Pluntiffs, their Attorneys or Agents attend

before the Judge of this Court in Chambers in the City

of Toronto, on Friday the eighth day of May, A.D. 1908,

at tL<> hour of eleven o'clock in the forenoon, or so soon

thereafter as Chambers may be held, to show cause why an

order should not issue from this Court directing the Plain-

tiffs to furnish further and better particulars of the al-

legation of infringement of their alleged Letters Patent

set out in the Statement of Claim herein, !• d in the mean-

time let ell further proceedings be stayed.

And take notice that in support of this application

will be read the Statement of Claim of the Plaintif'i, the

Particulars furnished by the Plaintiffs under the order of

the twenty-seventh of March, A.D. 1908, and the affi-

davit of William Di iimond Hogg filed on this appli-

cation.

Dated at Ottawa, this second day of May, A.D. 1908.

(Sgd.) W. G. P. CASSELS,
J.E.C.
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ORDER FOR FURTHER PARTICULARS.
(Copy Order made in case.)

IN THE EXCHEQUER COURT OF CANADA.

Monday thb ninth day op Decembeb, A.D. 1907.

Pbesent:

THE HONOURABLE MR. JUSTICE BURBIDGE.
Between

TORONTO TYPE FOUNDRY COMPANY, LIMITED,
Plaintiff;

AND

JAMES T. REID ET AL.,

Defendant).

y. i*^''?''.J"°D?° ",^'** "°*° "*'» <^°'"* tli's day on be-

A ?l
*''« .Pl"°t>«8 upon hearing the Pleadings herein

and the Notice of Motion, and upon hearing Counsel for
the Plaintiffs and for the Defendants respectively.

1. It is ordered that the Defendants within fifteen days
after the service on them or their Solicitors of a copy of
this order do deliver:

—

(a) Particulars in writing setting forth specifically the
acts of abandonment referred to in paragraph eleven of
the Defendants' plea herein, and the respectiv dates
thereof and by whom the same were made respect'

(6) Particulars in writing of the alleged impoi.ation
thereof into Canada referred to in paragraph sixteen of the
Uefendants plea herein showing the respective dates of the
said importation into Canada referred to and the respec-
tive names of the persons so importing into Canada as
alleged.

(c) Particulars in writing of the foreign patents re-
lerred to in paragraph seventeen of the Defendants' plea
herein, showing the dates of the said foreign patents by

( I.:

w>
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whom the same were granted respectively and the respec-

tive numbers thereof.

(d) Particulars ih writing of the books and other pub-

lications referred to in paragraph eighteen of the De-
fendants' plea herein, stating the nature of the antici-

pations on which the Defendants' rely and showir^ the

names of the books and other publications referred to and
the respective pages thereof where the said invention is so

described as alleged.

(e) Particulars in writing of the claims in other prior

patents referred to in paragraph nineteen of the Defendant's

plea herein, showing the respective dates of the said prior

Patents, by whom the same were granted respectively, the

respective numbers thereof, the respective places, pages and
lines where the said prior claims have been made as alleged,

also the grounds on which it is alleged that the Plaintiffs

were not the first grantee of the patent in question herein

and also whether all or some and if only some, which of

the Plaintiffs' claims are alleged to be included in the said

prior patents.

(/) Particulars in writing of the use of the said in-

vention prior to the application for the said patent referred

to in paragraph twenty-one of the Defendants' plea herein,

showing the place where the said prior use took place, and
the names and the respective present addresses of the prior

users, the respective dates when the said use took place

and the manner in which the said prior user anticipates

the said invention.

2. And it is further ordered that within fifteen days

after the examination for discovery of the Plaintiffs by
the said Defendants, the said Defendants shall be at lib-

erty to add to the particulars delivered by them, under

paragraph 1 hereof.

3. And it is further ordered that the time within which

the Plaintiffs shall be required to deliver their Answer to

the Defendants' plea herein be extended until twenty days

after the delivery of such particulars by the Defendants as

required by paragraph 1 hereof, and in the event of the

Defendants adding to the said particulars to be delivered

by them under paragraph 1 hereof by Virtue of the leave
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lh/w^n!!« "'k 'n't"*? .^u"
**"*" ^y P»™«raph 2 hereof,

the Plaintiffs .hall be at liberty to deliver a further Answe^
to the Defendants' said plea if they so desire within twenty
days after the delivery of such additional particulars bythe Defendants as aforesaid.

4. And it is further ordered that the cents of this ao-
plication be costs in the cause.

By the Court,

(Sgd.) CHARLES MORSE,
Deputy Registrar.

u

iJ
*

m
'Mil
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ORDER FOR INSPECTION AND PARTICULARS.

(Copy actual Order made in ease.)

IN THE EXCHEQUER COURT OF CANADA.

BirOBI TBI

HONOURABLE MR. JUSTICE BURBIDGE,
In Chambers.

Between
THE SYDENHAM GLASS COMPANY, LIMITED,

I AND

HENRY D. HERDT AND THE CANADIAN GLASS

MANUFACTURING COMPANY, LIMITED,
Defendantt.

Upon reading the Summons herein, upon the twenty-

second day of December, A.D. 1906, upon hearing read the

Statement of Claim herein, and the affidavits of Allan R.

Oughtred and James Whittemore, filed, and upon hearing

what was alleged by Counsel for both parties.

I do order that the Plaintiffs be at liberty along with

their Solicitors and Scientific witnesses at any time within

twenty days from the service of this order to inspect the

machine or machines of the Defendants which are alleged

by the Plaintiffs to infringe the patent mentioned in the

Statement of Claim, upon giving three days' notice to the

Defendants of their intention so to do by servmg due

notice of the time and place of such inspection upon the

agents of the Defendants' Solicitors at Ottawa and that

upon such inspection said machine or machines be put

in motion. ... ,

And I do further order that within thirty days from

the service of this order the Plaintiffs do deliver to the

Defendants particulars of the breaches complained of in

this action specifying particularly the time or times when

and the place or places where the Plaintiffs alleged that

the breaches complained of took place, and specifying
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»1k) whether it u alleged that such breaohei con.i«tedm the manufacture or in the uie or in the aale of anvmachine or machine, or part or part, of any machine ormachine, and .pecifying the machine or machine, or thepart or part, of any machine or machine, which it i.
alleged by the Plaintiff, the Defendant, have made oru»ed or .old in infringement of the Plaintiff.' patent,and .pecifying which of the claim, of the patent sued

K'"fi. T,", ''i'****
^y **"' Plaintiff, have been infringedby the Defendant, and .pecifying a. to each claim alleged

to have been infringed by what machine or machine, or
part or part, of any machine or machines, it i. alleged
that the same ha. been infringed.

*K ^l**.'
^°

'"'i*"?^
°'^" *•"* *'"' *'™« ""owed for filing

the Statement of Defence herein be extended until forty
day. from the delivery by the Plaintiff, of the particular
hereinbefore directed.

•-"."»«

And I do further order that the costs of this appli-
cation be costs in the cause.

Dated at Ottawa this fourth day of February, A.D. 1907.

(Sgd.) GEO. W. BURBIDGE,
J.E.C. ^mW

m

m
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JUDGMENT FOR INJUNCTION, DEUVERY UP,

ACCOUNT, ETC.

(Copy Jud(ment in eaie.)

IN THE EXCHEQUER COURT OF CANADA.

Monday the Twintt-fochth day of Januaby, A.D. :

Pbibint:

THE HONOURABLE MR. JUSTICE BURBIDGE.

Between
THE AUER INCANDESCENT LIGHT MANUFAC-

TURING COMPANY, LIMITED
Phinliff;

and

HERMAN DRESCHEL AND MARY VAIL MELICK,
DffendanU.

This action coming on for trial at the City of Ottawa,

in the County of Carleton on the 19th day of October

A.D. 1897 before this Court in the presence of Counsel

for the plaintiffs and defendants, upon hearing read the

pleadings herein and upon hearing what was alleged by

Counsel on both sides.

This Court was pleased to direct that this action

should stand over for judgment, and the same coiring

on this day for judgment.
This Court doth order, adjudge and declare that

the Letters Patent of invention of the Dominion of Canada

Number 46946, bearing date of the Ist day of September,

A.D. 1894, and issued to the Welsbach Incandescent Gas

Light Company, Limited, is a good, valid and subsisting

patent, and did not lapse, on the 10th day of August, 1896,

by reason of the expiry on that date of a patent obtained

in Spain for the same invention on the 10th day of August

1886.
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AkD THIB CoU«T doth rVRTHCR ORDER AND ADJUDGR,
th«t the Mid defeodsDU have intringed the aaid Letten
Patent Numbered 46946.

And this Court doth ruRTuiR order and adjudoi
tha,t the laid defendants, their «ervant«, workmen, agent*
and employee, be, and thy are hereby re.train-d and
ordered to deaist, during the continuance of the said
Letters Patent, from importing into this .nuntry, manu-
facturing, using, leasing, offering for sale and selling toothers
for use, incandescent devices manufactured according
to or in the manner prescribed by the said Letters Patent
or according to or in any manner only colourably differing
therefrom, and generally from infringing the rights of
the plaintiff in respect to which the said Letters Patent
were granted.

And this Court doth further oroir and adjudge
that the said Defendants do forthwith deliver up to the
said plaintiff all such lights or incandescent devices as
aforesaid as are now in the possession of the said De-
fendants.

And this Court doth further order and adjudqe
that an account be taken of all gains and profits made
by the defendants by the manufacture, sale, ;etting or
hire, supply or user of such lights or device.- .'or lights by
the defendants, or by any person or perpjns by the order
or for the use of the baid defendants, and that the matter
be referred to the Registrar of this Court to take such
account and ascertain the amount of such gains and
profits.

And this Court doth fjrtheb order and adjudge
that the defendants do pay to the plaintiff the amount of
gains and profits so ascertained.

And this Court doth further order and adjudge
that the defendants do pay to the plaintiff the costs of
this action after taxation thereof.

By the Court,

(Sgd.) L. A. AUDETTE,
Regitlrar.

§

I?

-I'l: ,.
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JUDGMENT DI8MISSIN0 ACTION AND DECLAR-
ING PATENT INVALID.

(Order made in cue.)

IN THE EXCHEQUER COURT OF CANADA.

FuDAT THK Tenth day or Novkmbbb, A.D. 1910.

Priiint:

THE HONOURABLE MR. JUSTICE CA88EL3.

Betwikn I

THE BARNET McQueen company, L...IITED,

Plaintiff;

AND

CANADIAN STEWART COMPANY, LIMITED,
DtfendanU.

(1) This Action having come on for trial at the City
of Ottawa on the twenty-fifth, twenty-aixth and twenty-
aeventh days of May, A.D. 1910, and the City of Toronto
on the twentieth, twenty-firat, twenty-aecond, twenty-third,

twenty-fourth and twenty-fifth daya of June, A.D. 1910,

and at the said City of Ottawa on the third, fourth, fifth,

sixth, seventh and eighth days of October, A.D. 1910, before

this Court in the presence of Counsel, both for the Plain-

tiff and for the Defendant, upon hearing read the Plead-

ings, and other proceeding in the said ac 'on and upon
hearing the evidence adduced and what was alleged by
Counsel aforesaid; this Court was pleased to direct that

said action should iitand over for judgment and the same
coming on this day for judgment.

(2) This Coubt doth order and adjudge that the said

Action be and the same ia hereby dismissed.

(3) And this Court doth declare that the Letters

Patent of the Dominion of Canada, numbered 111315 and
l'i3624 in question in this action are and each of them i.s
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invalid, and null and void, and doth order and adjudae the
•ame accordingly,

Di '*?!«* j° '' '• '*"""" ordered and adjudged that the
Plamtiff do pay to the Defendant ita costa of thia Action
after taxation thereof.

By the Court,

(Signed) L. A. AUDETTE,
Hegittrar.

1
'. M
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FORMS FOR PATENT CONVEYANCING.

AssiONiiENT OF A PATENT with benefit of Improve-

ments, &c.

This Indenture inade the day of 19 ,

Between A.B. of &c. (hereinafter called "the assignor")

of the one part, and CD. of &c. (hereinafter called "the

assignee") of the other part.

Whebeas the assignor claims to be the inventor of a

certain new and useful improvement in

for

which he ha? obtained a patent of the Dominion of Canada,

No. dated

And Whebeas the assignor has agreed with the assignee

for the sale to him of the said invention and patent and of

any improvements which may hereafter be made by him

in the said invention and all inventions connected with im-

provements in

Now this Indentube witnebseth as follows;

1. In pursuance of the said agreement in this behalf

and in consideration of the sum of ... . dollars now paid

to the assignor by tue assignee (the receipt whereof is

hereby acknowledged) the assignor hereby assigns, sells or

sets over unto the assignee all those the said invention

and patent and the full and exclusive benefit thereof and

all rights, privileges and advantages appertaining thereto

2. The assignor hereby covenants with the assignee as

follows:

—

(a) That the said patent is subsisting and is not void

or voidable.

[or where as is usually the case, it is desired to coven-

ant against the acts or omissions of the assignor only]

(a) T^iat notwithstanding anything oy him the assignor

done, omitted or knowingly suffered the said patent is now

valid and subsisting and not void or voidable.)

(6) That notwithstanding anything by the assignor

done or omitted or knowingly suffered, the assignor has
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vention or any further invention relating to

*i, .
<*'"=lose the improvement or invpntinn tn

^thoVctr-r:^^ r.i:s:er:rre;;ere"
^^'--

"the i8°iinor"°»h«r"r
°'

'''T P'"^""*' ^^e expression

deemed to "ncludeh" '"."" *'"' "°°'«''* ^° "^mits, be

resentatives, and the expression "the assienee" »h»ll

the'rr *.*?'
°""l'"' '" '"^""t^' "e deemeTto inc udethe sa,d assignee, h.s personal representatives and assigns

hand": aTd™s::L'^''''''°'
'"" P""«^ ""- »-<•<• -' their

Witness :

ii^'-

;li 1

nn
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ASSIGNMENT OF HALF SHARE OF A PATENT
WITH PROVISIONS FOR DIVISION OF PROFITS, ETC.

This Indentdre made the day of 19 ,

Between A.B. of Ac. (hereinafter called "the assignor")

of the one part, and CD. of Ac. (hereinafter called "the

assignee") of the other part.

Whereas the assignor claims to be the inventor of a

certain new and useful improvement in
,

for which he has ob-

tained a patent of the Dominion of Canada, No.

dated . . i.

And Whereas the assignor has agreed with the as-

signee for the sale to him of one half share of the said

invention and patent.

Now THIS Indenture witnesseth as follows:—

1. In pursuance of the said agreement in this behalf

and in consideration of the sum of dollars now paid

to the assignor by the assignee (the receipt whereof is

hereby aclcnowledged) the assignor hereby assigns, sells and

set over unto the assignee one half share of all those

the said invention and patent and the full and exclusive

benefit thereof and all rights, privileges and advantages ap-

pertaining thereto.

2. The assignor hereby covenants with the assignee that

notwithstanding anything by the assignor done or omitted

or knowingly suffered the said patent is subsisting and is

not void or voidable and the assignor has good right to as-

sign the said one half share in the said patent in manner

aforesaid and that the assignee and the persons deriving

title under him may at all times hereafter during the con-

tinuance of the said patent enjoy the full benefit thereof

without any interruption or disturbance from or by the

assignor or any person rightfully claiming under him and

that the assignor and every person rightfully claiming under

him will at the request and cost of the assignee or the

person deriving title under him execute and do such further

assurances and things for more effectually vesting the said

one half share in the said patent in him or them as he or

they shall reasonably require.

3. Either of the said parties may himself manufacture

and sell under the said patent but neither party shall
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in the said patent without thp 1 •
' °' "'"«° •'« "hare

of the other All profit" or rnvr'""!,
"•"""'* '° ""«"«

the said parties from wor^^oi'^'^-'^^d by either of
Baid patent shall be dTvMe3*equaUv hltw ''"T"

""""
but neither party shall be liabl^fn Ih i^*? ""* P"**^'
in any loss made by the other

' """' '"' " "'"'«

pate„t'^Lfriv;a";rby'th™t:rs°" '°°* *"« -<»
Either may, if he thinL »hJ^ 1,

^"^^° '° ^l""' chafes,

on paying'^ihe sLe have the'ri^hfT
"""'' '^^ "'"' """'

u.ar\erntr„f:utltrSY^F—

^

-^^:ti^^Sti?aE^^^-^-
respect of royalte or otherwi,??"' T"^"^ ''^ •>'" *»

patent and will on the
"'

'd^ 'T"'"'
"""•" »''»

count\tspectVru'ohT ^^^ -ta'e'ne„r"of t
profits derive'ilherefom aT err "°' '"'^ '""' »''<'

royalties or otherJse from ?i.»''°^ "T'^' ''"'"^^'l from
sliall if required WvT- "'"'" '"''' P"*""* "d
his employ^ to verify W.esafdr.'' '°Tk"""°« P«™° i°

laration, and shaU as soon 1 ^
*""" ^^ '**'"t°'y <»««-

have been delivered bv him ., f*""'^
°' ''™'"'°t 'hall

(where any) due from him to fl,r"*' ""'' *">" '"'''««=«

certair,d, pay theTmeTo hi™ f °.^- f".*^
'''«" •>« «»"

balance or'^any part Thereof shairriT-'''
''"'

". '^' «»'•'

month from the date on ...f^ .u
""?• "°P*'<' '<"• one

have been -nSLraVh^reTnte „rfsero^utT^h* ifr'**mterest from the end of said month a the ia e of
"

ctr roVtLXeVtt 'V" -'''
'"^ ™^'"-* "e *

pay the same in flvour of theoth'*""f '^1""'^ """"^ t"

permit the other oartvh^^. ''.^^^' E""*' party shall

at all reasonable Sme^,' to ent^er^nWc^""*" ", ''«^"*'

- p-nt,i:^t:^nitt--trco^ - --

-
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from any books, accounts, receipts, papers and documents

in the possession or under control of such party and re-

lating in whole or in part to the manufacture and sale under

the said patent or to monies received for royalties or

otherwise in respect of licenses under the said patent.

6 In the event of any infringement of the said patent

being committed or threatened either of the parties may,

if the other shall be unwilling to join with him in taking

action, commence and prosecute in the joint names of him-

ocif and the other party, but at his own cost, all proceedings

or actions necessary to restrain or prevent such infringe-

ment.

7. If either party shall at any time make any improve-

ment in or relating to upon the said invention or

make or discover any further invention relating to he

shall forthwith disclose the same to the other and if and

when required by the other shall give to him full details

as to the nature of and mode of working the same and

will execute and, do all instruments, acts and things neces-

sary for obtaining a patent in respect of such improve-

ment or further invention and vesting t one half share in

such patent in the other party and any patent so obtained

shall be held by the parties hereto upon the same terms as

herein set forth and the expenses of patenting any inven-

tion shall be borne by the parties equally.

8 In the construction of these presents, whenever the

context so admits the expression "the assignor" shall be

deemed to include the said assignor and his personal rep-

resentatives, and the expression "the assignee shall be

deemed to include the said assignee, his personal represen-

tatives and assigns.

In Witness Whebeop the parties have hereto set their

hands and affixed their seals.

Witnesses:

m̂
r
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ASSIGNMENT OF HA IF sua or-
WITH PROV?s1^L'Po\"Vo°^KlV*^'='^''

INDEPENDENTLr,

««ignee") of th; other part
(''«™"'«ft" called "the

obtained a^patent of the Dominion of Ca^n^dttX^e'd

signffor'^thr^e'to'hir'r' IL^I
"*'«"<* -*»•> the a,-

vention and pa^„t.*°
"""^ "' °"* ""' »''"<' <>' the ,aid in-

Now THIS Indenture w.tnesseth as follows-

and">oSrXn1f^tlT~' '" »^" """"'

rS XreoTi^ htbyUZrd "S) ',t^
''-'«"- (»''«

by assigns, sells and sefs over u»t*i- •*°" ^""^
share of all those the Lh* 1° ^ a^ignee one half

full and exolure'bel' it "he eoTa^raU^'r^"'
""f

*'"'

and advantages appertaining thereto. * *"' """'"*'"
*• ^"8 assignor hereby covenants wi»h fh.that notwithstanding anything bvtL.- a»«K>»ee

omitted or knowingly suffererf fh. -5
*'"«"'"• done or

and is not void or voidable and ?h
""•*. P"'*"' '" subsisting

to assign the said one hal share ^^^r'^^^'
'"'' «°°'' "K^t

person derivinrtitTe ,mH„^^ *
"' *'"* ""'K"** <"• the

assurances and thi„« f
"

^''^f
"** '°<' ''° »"eh further

one half share in he /"dZr f""T"^ ^''«*'"« the said

they shall re.^onabt re"uir'e"'"*
" "" " '"""" ^ "'' <"

i
i
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3. Either of the parties hereto may m»nufacture ani)

sell patented articles under the said patent without ac-

counting to the other for any profits derived therefrom.

4. Either party shall be at liberty to sell and assign

his share or interest of and in the said invention and patent

to any third party.

5. Neither party shall grant any license to manufacture

or sell patented articles under the said patent without the

previous written consent of the other.

6. All fees connected with keeping on foot the said

patent shall be paid by the parties hereto in equal shares.

Either may if he thinks advisable pay such fee and shall

on paying the same have the right to recover from the

other party one half of the amount so paid together with

interest at the rate of ' per cent per annum.

7. In the construction of these presents whenever the

context so admits the expression "the assignor" shall be

deemed to include the said assignor and his personal rep-

resentatives and the expression "the assignee" shall be

deemed to include the said assignee, his personal repre-

sentatives and assigns.

In Witness Whereof the parties have hereto set their

hands and affixed their seals.

Witness:
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ASSIGNMENT OF DISTRICT.
Thm ..vdhntche made the day ofBetween '

A.B. of 4c. (hereinafter called "the assignor")

of the one partAND "^

CD. of Ac. (hereinafter called "the assignee")

of the other part:
Whereas E.F. of jj . , .

of the Dominion of Canada dated " " P"**"*
numbered f^.'.. •

ments in
"

"i"
'°^™'>on entitled improve-

the said P W Tf" ^^ i-denture dated
the saM patent and thVs^^t^prerX

i'n"

'""^ "'''""''

to tt^aTd''™ Xlh^,-nj '- ir ^H--"

patented invention and alinvenH ^^ *""" '" *•>«

provementsin
'nventions connected with im-

for the Province of
Now THIS Indenture w.tnesseth as follows

ation 1" 7:Zm :l
*'*

T\f
'"^^^'"^"' "'"' '° ^--der-

assignee to the saTd assignor rr'"'^''*i'' "^^ '^' »"'"

acknowledged the sa'd assL„, K "'If*
"'"""^ '' '"'"by

sets over unto the said aT.' ."if^ •^''5"'' '""» """»

patent and the full benefiranS L /""'
L"^""*'""

""^
Province of but n„t f

"''™''t««« thereof for the

uato the 3aid assignee^^tsti^Xlutely"
*"' --

notwithstnXf:;Sb:T"ati""'' '^' "'^"'"'^ *'•''*

or knowingly suffered the ZJ T^°' ''""^ "' <"»i"ed

'PI
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at the request and cost of the assignee or the person de-

riving title under him execute and do such further assur-

ances and things for more effectually vesting the said

patent within the said Province in him or them as he or

they shall reasonably require.

3. The said assignor hereby further covenants with the

said assignee as follows:

(a) That notwithstanding anything by him the assignor

done, omitted or knowingly suffered the said patent is now
subsisting and is valid.

(b) That he has not granted any assignment of the said

patent or any license for the manufacture, sale or use of the

said invention with respect to the said Province of

(c) That he will pay' all fees and do all things necessary

for maintaining and keeping on foot the said patent during

the term for which the same was granted.

(d) That he will forthwith from time to time after

making or discovering itny impro " ment upon the said in-

vention or any further iui^ention relating to

disclose the improvement or invention to the assignee, who
shall be entitled to the sole and exclusive benefit thereof

within the said Province of , and if a.>d when-

ever required by the assignee but at the cost of the assignee,

will give the assignee all particulars as to the mode ol oper-

ating the same, and will at the expense of the pssignee, exe-

cute and do all instruments, acts and things neceseary for

obtaining a patent in respect of such improvement or fur-

ther invention and vesting the same in the assignee for the

said Province of

4. The said assignee hereby covenants with the assignor

that he will within the aforesaid Province of

supply all demands on the part of the public for the paten-

ted invention at a reasonable price in accordance with

Section 38 of the Patent Act. (Or if Patent is under

Section 44 insert 'be following:—4. The assignee within

the said Province of will do all such acts and

things as may be necessary for satisfying the reasonable

requirements of the public within the meaning of Section

44 of the Patent Act in respect of the invention and will

not do or suffer and will not abstain from doing any act
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In witness, btt.
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LICENSE.

This Indiktbbi made this day of ,

Betwiim
A.B. of 4c. (.hereinafter called "the liceMor")

of the one part,

AND

CD. of *c. (hereinafter called "the licensee")

of the other part:

Whirkas the licenaor is the owner of a patent of the

Dominion of Canada, numbered dated

for Improvements in and whereas the Licensor

has agreed to grant the licensee license to make, use and

sell the patented invention upon the terms and conditions

hereinafter contained.

Now THIS Indentubi WITNESSETH that in pursuance

of the said agreement and in consideration of the sum of

One dollar now paid by the licensee to the licensor, the

receipt of which is hereby acknowledged, and of the

royalties hereby reserved and covenants and agreements

on the licensee's part hereinafter contained, the licensor

hereby grants unto the licensee the sole and exclusive

license to make, use and sell the said patented invention

during the term now unexpired of said patent together

with all improvements and additions in or relating to

now already in the knowledge or possession of,

or which may be hereafter made by the licensor.

And it is mutoallt agreed between the parties as

follows:

—

1. The licensee for himself and the persons deriving

title under him hereby covenants with the licensor that

the licensee will during the continuance of the license

hereby granted observe and perform the covenants and

provisions following, that is to say:—

(a) The licensee will pay to the licensor on every first

day of a royalty or sum of in

respect of each manufactured by or on behalf of

the licensee during the preceding months.
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in the .ggregate .i'tt .um of'"" ""'Xn TCZtUce„.e« will p.y to the licen,or ,uch furthe \" m ., wHh
amounts to the sum of dollsrs

'"gemer

.n/'Lr''-!
'"'*'"^* ""' P""" ""> ""'en'o'- o' his account-ant solictor or agent at all reasonable times to inspectand take copies of or extracts from any books, accounts

part ?ot°L „.**'%"?'""'" ""* '«'•"'"« '" '''<"« ""inpart to the manufacture, us3 or sale of under

saw
""'

"foM" ?»P«f .-">". take an account of arthe
m TK I-

""* ""?. ''"''«- '° »'»<''' Of "n hand.
(/) The licen-ee will not raise or cause to be raisedany question concerning or any objection to the vaMtyof the »aid patent on any ground whatsoever.

^

tee of .^J'^-^T"
"'" ^"^ "•"'''* '" ""'>« to th« Paten-tee of any infringement or threatened infringement ofhe said patent which shall at any time and fr^m timeto time come to his knowledge.

into*Can»l"TK''"'*
will not import or cause to be importedinto Canada the patented invention.

liJnL^
""""'^^ "'" forthwith communicate to the

tZZJ • '' I^P'ovenient he may make on and any

n^ent on"rwh tT '" .""^ '''""''" ^''^ "^P*"' 'o the

shill h^^ * .'/ "'"'' improvement or further invention

itensor the nn/"
"'

T'^ T'^
'''" '""y "'^o'oBe to the

ImZr^i .K T """^ """'" °^ operating the same and

tT ouZ^t It n'""?'
*°

r'';-
"»« """1 »«" the same

^1
!f

!

•I'

J

1:
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2. The licenior hereby covenant* with the liceniee:—
(o) That the licentee, paying the royaltioi hereby

reeerved and obMrvinj and performing the covenant* by

the liceneee herein contained, ihall and may at all timet

during the continuance o( this licenae enjoy and exeroiie

the eame without any interruption or diiturbance by the

licensor or any person claiming under him.

(6) That notwithstanding anything by the licensor

done, or omitted or knowingly suffered, the said patent

is now valid and subsisting.

3. The licensor for himself and the persons deriving

title under him hereby further covenants with the licensee

that the licensor will during the continuance of the license

hereby granted observe and perform the covenants and

provisions following, that is to say:

—

(o) The licensor will pay all renewal fees and do all

such acts and things as may be necessary to maintain and

keep on foot the said patent.

{b^ The licensor will forthwith communicate to the

licensee any improvement he may make on and any further

invention he may discover with tes^ t to (.whether such

improvement or further invention shall be patented or not)

and will fully disclose to the licensee the nature and mode

of operating the same and will permit the licensee to make,

use, exercise and vend the same during the subsistence of

this license without payment of any further royalty, premi-

um, or compensation than such as is hereinbefore mention-

ed.

(e) The license, will at the request and cost of the li-

censee commence all necessary legal or other proceedings in

respect of any infringement or suspected infringement of

the said patent for effectually protecting and defending the

same and take all such steps and do all such things as may

be necessary for prosecuting any such proceedings to a suc-

cessful conclusion or permit the licensee at the like cost so

to do in the name of the licensor and if the licensor shall

fail for the period of months after his attention has

been called to the matter by notice in writing by the licen-

see to institute any proceedings or actions necessary to pre-

vent any infringement of the said patent, the licensee shall

be relieved from further obligations to pay any royalties

under this license.
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4. If Mid patrnt thall in any action for infringement
or impeachment thereof be held invalid on any ground
whatsoever all royalties payable hereunder shall forthwith
cease to be payable, but if the decision of the Court so
holding or declaring shall be reversed on appeal, the royal-
ties shall forthwith again become payable together with all
royalties which would have been payable but for the ad-
verse decision.

. ,^J'.
*"y royalties hereinbefore covenanted to be paid

shall be in arrears and unpaid for a period of months after
the same shall have become payable or if the licensee shall
commit or allow to be committed a breach of any of the
other covenants hereinbefore contained and on his part to
be performed or observed and shall not remedy such breach
within days after notice is given to him by the
licensor requiring such remedy or if the licensee shall be-
come insolvent or make an assignment for the benefit of
his creditors or compound or make any ar nement with
his creditors the licensor shall be at liberty in every such
case by notice in writing to determine this license, and
thereupon the license hereby granted and all rights of the
licensee hereunder shall forthwith cease and determine but
without prejudice to the remedy of the licensor to sue for
and recover any royalties then due and to the remedy of
either party in respect of any previous breach of any of the
covenants or agreements herein contained.

6. Any notice required or authorised to be given by
either party hereunder to the other may be served by pre-
paid letter sent through the post to the last known place of
business of the other party and it shall operate and be
deemed to have been served at the expiration of ten days
from the time of being put into the post office at the

J ,
and proof that the letter was properly

addressed and posted shall be sufficient evidence of service.

In Witness, etc. n:
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EXCLUSIVE LICENSE FOR A DISTRICT.

This Indenture made this day of
,

Between
A.B. of 4c. (hereinafter called "the licensor")

of the one part,

AND
CD. of &c. (hereinafter called "the licensee")

of the other part:

Whereas the licensor is the owner of a patent of the
Dominion of Canada, numbered dated

,

for Improvements in and whereas the Licensor

has agreed to grant the licensee an exclusive license to
make, use and sell the patented invention within the Coun-
ties of upon the terms and conditions hereinafter

contained.

Now THIS Indenture witnesseth that in pursuance
of the said agreement and in consideration of the sum of

One Dollar now paid by the licensee to the licensor, the
receipt of which is hereby acknowledged, and of the royal-

ties hereby reserved and covenants and agreements on the
licensee's part hereinafter contained, the licensor hereby
grants unto the licensee the sole and exclusive license

within the said Counties of to make, use and
sell for use only within the said Counties the said patented
invention during the term now unexpired of said patent
together with all improvements and additions in or re-

lating to now already in the knowledge or

possession of, or which may be hereafter made by the

licensor.

And it is Mutually Agreed between the parties as

follows:

—

1. The licensee for himself and the persons deriving title

under him hereby covenants with the licensor that the

licensee will during the continuance of the license hereby
granted observe' and perform the covenants and provisions

following, that is to say:

—

(o) The licensee will pay to the licensor on every first

day of a royalty or sum uf in
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f the .ice,.c. luring the pr^XT^'" "'
"""h"^*""'

ttn".h""r
"'•«"'«''*« "> '"e sum o ''°*

'""^
T"""'-then the licensee will nav tn *i,» i-
dollars,

.r if ™»,!;~.S's'z' "" r" •°«""
».«« .nd ,111 0. tb. d., S """''""'• ">«•' 111.

day of i„ » 1. ,
^nd the

of the number of
^'" ''''''^" particulars in writing

respectively by or on behalf of th.T"" li"""?
*"'* "»'<*

ceding half year.
^^ '"'^'''^« •'"""K the pre-

ant!t,fet''r:g:nfat''an™L'''''ir°'''' °' "'' "--»'-
take copies of or Extracts ?rimarh\''"'' *° '"^P^"' ""d
papers and documents in th? n?

"'''' "'=™"''*'> «<="?»»-
trol of the licensee and reUH P^'^'T"; °' "»'*" '•'^ "O"'

manufacture use or sale of
' '" '""''' "' '" P"' "> *•>«

under.this iieense and to inspect and take an account of all

hand. '" '""^ t'"'^ being in stock or in

any^quIstfcrUg oTanT'^biT t""^r \'' '"'-^
of the said patent on "aVyoTnd°':irarevt

''' ^""""'^

pate^irofari;Wng:menT:rth"'': '".""""« '» "•«
the said patent^ar^Cou'tl's'^f""'-'' '"'"'"^^'"-' "'

knowledge.'
"' ""^ """ '""'' '-- '-^ t" time come to his

W The licensee will within the aforesaid Counties of
lie for the patert^d'Lventra^aTea'^T "'''' P""'
cordance with Section r^nhr/atrnTrt"'^ """ '" "-

Actf '

"'"' '"^ P'''^"' '^ "»der Section 44 of the Patent

m

II?

I!
i

:

|;j:;;
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(A) The licensee within the said Counties of

will do all such acts and things as may be necessary for

satisfying the reasonable requirements of the public within

the meaning of Section 44 of the Patent Act in respect of

the invention and will not do or suffer and will not ab-

stain from doing any act or thing whereby a license may be

ordered by the Commissioner under the provisions of that

Section.

0) The licensee will not import or cause to be imported

into Canada the patented invention.

(it) The licensee will forthwith communicate to the

licensor any improvement he may make on and any fur-

ther invention he may discover with respect to the inven-

tion (whether such improvement or further invention shall

be patented or not) ^nd will fully disclose to the licensor

the nature and mode of operating the same and will per-

mit the licensor to make, use and sell the same throughout

the Dominion of Canada, except in the territory covered

by this license, and during the continuance of the license.

(I) The licensee will not sell the patented invention out-

side of the said Counties of

or knowingly sell the said invention to anyone who intends

to remove the same outside of the said Counties.

2. The licensor hereby covenants with the licensee;—

(o) That the licensee, paying the royalties hereby re-

served and observing and performing the covenants by the

licensee herein contained, shall and may at all times during

the continuance of this license enjoy and exercise the same

without any interruption or disturbance by the licensor or

any person claiming under him.

(b) That notwithstanding anything by the licensor done,

or omitted or knowingly suffered, the said patent is now

valid and subsisting.

3. The licensor for himself and the persons deriving

title under him hereby further covenants with the licensee

that the licensor will during the continuance of the license

hereby granted observe and perform the covenants and

provisions following, that is to say:

—

(a) The licensor will pay all renewal fees and do all

such acts and things as may be necessary to maintain and

keep on foot the said patent.
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(6) The licensor will forthwith communicate to the

nature and mode of operating the same and will permil thelicensee to make, use^ and sell the same within thrcr„tie:

sation than such as is hereinbefore mentioned
(c) The licensor will at the request and cost of the

take all such steps and do all such things as may be neoes8ary for prosecuting any such proceedings to a suecessfuconclusion or permit the licensee at the like cost so tnHn ,„he n o, ,he licensor and if the licenior^S ^"ilXr"

caTed to the „,»« K
"° ^' "'"" ^'' attention has beencalled to the matter by notice in writing by the licensee tomstitu e any proceedings or actions necessary to preveitany infringement of the said patent within said Counlies of

„hn„ .• .
licensee shall be relieved from furtherobligations to pay any royalties under this licens"

4. If said patent shall in any action for infringementor impeachment thereof be held inval d on anv fr^,„I

c'ea::"*:'!"" 'Z'''"^ "T"^ hereundtr"s''han"LSh'
cease to be payable, but if the decision of the court soholding or declaring shall be reversed on appeal the royalties shall forthwith again become payable together with aU

ri'd^ciir
""""' '-" "-" ">-'"« ""t 'orr a^d"

months after the same shall have become payable or if the

raT/oftheTh"'* " *""" *° "" ^omnii'tted a breach

on h°s nart tn k"'
«°Y«°a°t» hereinbc". re contained and

remedv fl^ I I
P"'""*" <>' observed and shall notremedy such breach withm Havs after n„fJ«

.. pven to him by the licensor requiring such^'reme^y "or i?

. 'in

n^r

M

l-iiii

'Nil;

h
l:1if

11
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the licensee shall become insolvent or make an assignment

for the benefit of his creditors or compound or make any

arrangement with his creditors the licensor shall be at liber-

ty in every such case by notice in writing to determine

this license, and thereupon the license hereby granted and

all rights of the licensee hereunder shall forthwith cease and

determine but without prejudice to the remedy of the li-

censor to sue for and recover any royalties then due and to

the remedy of either party in respect of any previous

breach of any of the covenants or agreements herein con-

tained.

6 Any notice required or authorised to be given by

either party hereunder to the other may be served by pre-

paid letter '.ent through the post to the last kcown place of

business of the other party and it shall operate and be

deemed to have been served at the expiration of ten days

from the time of being put into the post office at the

of and proof that the letter was properly ad-

dressed and posted shall be sufficient evidence of service.

In Witness, etc.
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MORTGAGE OF A PATENT.

289

called "the mortgagee" of the other part
'

^"'""'""

the'Lr^r':, STdrtef "^"""^^ P-- or

,
for improvements in

""'' """''ered

,
theXZrX tlT''^- •>- ,a«-d to iend to
together with interest thero^n k * '" ''* '•'"ured

patent as hereinafter expressed. "^
"""""^'' °' *''^ ^""1

Now THIS iKnENTUR. WITNESSETH as follows-

-/ di". -fdtrr mtt'i—- tf t

•^''"-•

=o-r^/^-i£w^r-tg-
wll pay to the mortgagee on the H

"o"*""?"'
the sum of !)„7i " ,

day of

« well after as beft miturit! h Ti.'^''i'"^•''*
*'>«^«<'°'

default, Kt the rate of
'^' ''°"' ''^'o™ ^"^ after

payable yearly on the "" "tys":,
*"''"""

sum shall have beeS ?uUv''1Th ''"'w' "°'^V"' P"""^'?"'
of said instalments of n erest n h

'"*""'''' ""' «"'
day of

'° ''^"O"" Payable on the

be made^n'parrnl Till *"**
7 T^ •^"f""" '"a"

interest, at knv time .nl "Y /"," *° ''«™"'« due for
aforesaid, compound fnt^rTsHhtll h" ""'^r '''"'^<" »»
in arrears for interesifromtm. ..?'''*'''" *•"* ** ""»
before maturity, Zu bear nTerest at^^he" ?" f'''

"'
and m case the interest LTZ } ™*^ aforesaid
paid in six months from the t?""^?",^ '"?"«"* »™ ""t
be made, and compound i^te? °[ ''l'*"'* * '«'* 'ball
"hall be ptiyableZ the » .

""^ "'* aforesaid
well after\?befo°e Laturffv^^anH

""""""
Z"^" «'"''' »»

time, and all such in?e™f^'j "^ '" °° f™" "me to
'X' a charge o„'?ht ^S, h^r'ebna/""'-* '"''"

M I

III

^'4
lij

II

J
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2 For the consideration aforesaid the mortgagor doth

hereby assign to the mortgagee the said patent and the

sole and e^lusive benefit thereof, to have and to hold

the same to the mortgagee subject to the proviso for

redemption hereinafter contained.

3 The mortgagor hereby covenants with the mort-

gagee that notwithstanding anything by the mortgagor

done or omitted or knowingly suffered the mortgagor has

good right to assign the said patent m manner aforesaid

and that the mortgagee and the persons deriving title

under him may from and after default in payment of the

principal sum or interest as hereinbefore provided at all

times thereafter during the continuance of the said patent

enjoy the full benefit' thereof without any interruption

or disturbance from or by the mortgagor or any person

rightfully claiming under him, and that the mortgagor

and every person rightfully claiming under him will, at

the request and cost of the mortgagee, or the persons

deriving title under him, execute and do such further

assurances and things for more effectually vesting the

said patent in him or them as he or they shall reasonably

require.
"

^.

4. If the mortgagor shall pay to the mortgagee the

sum of dollars with interest as hereinbefore set

out then that the mortgagee will at any time thereafter

at the request and cost of the mortgagor 'fassifn to him

the said patent and the sole and exclusive benefit thereof.

5 Upon default in payment of the principal sum or

interest for (one) month the mortgagee may, on pving

notice to the mortgagor assign and sell the said patent

either by public auction or private contract, and out ot

the proceeds of such sale in the first place pay all cost

incurred by him in or about the sale and in the next

place apply the same in or towards satisfaction of the

monies owing to this security and then pay the surplus

(if any) to the mortgagee.

Provided that on default of payment for (two) months

the above powers may be exercised without notice.

6. The mortgagor will do all acts and things necessary

to maintain said%atent and will pay all f^
J^^";^

by law for keeping the said patent on foot and dehver a
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receipt for such payment to the mortgagee one calenH«,

money shall remain on the aecuritv of ?h.».^ 'f^

,=?,!=. 5 t.-srs:zs ; 3;. ' ilegal or other proceedings necessary or suitable for fhl
protection of the said letters patent, or the r cove yo
DermTth

"' °\ '^'t"""*"*- the infringement thereof or

thP .1!?
"O'tgagee to take such proceedings, and °athe event of the mortgagor taking such proceedings wM

procSrfucir-'*'^ "" '''— 0^-^^
7. All monies paid by the mortgagee for or in resoent

the\Tenr:f°:„:h'" "'T^ °' ""' P^^-^ings whatTve

III
*'''*"*,! proceedings, including cos.3 of the mort-

oTr:a'rrth:''rt:oT'' -'-'•
'r^-t-'*"

'-""'

from th re , ^es^ paymentThaUt^aT b";:the mortgagor to the mortgagee on demand, and shall inhe meantime and until payment thereof be charged onthe premises hereby assigned.
"argea on

8. The mortgagor shall not import the patented invention beyond the period allowed by the Patent Act"and shal manufacture the invention ,o that the pafent

st: on1«''!rr """ r" ^'-^ ""'"^ »•"« conditions :

gagee shaJl VntT"^ ^''-
^i ""^ *™« ""» t^e mort-gagee shall be of the opinion that the patent is likely tohe endangered by failure to manufacture the inventio"he may himself manufacture or cause to be manuflctured

%m

.,-11

.i
'.!>

I!
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shall be repaid by the mortgagor on demand and shall

until repayment thereof be charged on the premises

hereby assigned.

9 Until the mortgagee shall become entitled to exer-

cise the power of sale vested in him by virtue of these

presents, the mortgagor shall te at liberty to make, use

and sell the said invention without interruption from the

mortgagee but shall not grant any licenses to make, use

or sell said invention, except such as shall be joined in

by the mortgagee.

10 From and after the time when the mortgagee shall

first become entitled to exercise the power of sale vested m
him by virtue of these presents it shall be lawful for him

alone to work the said' invention and to grant licenses in

respect thereof or to assign the said patent and invention

for districts or otherwise to deal with the same in any

manner that he shall think fit.

11. The mortgagor doth hereby covenant with the

mortgagee that he will communicate to the mortgagee

during the continuance of this security all improvements

which he may discover or make in connection with the said

invention and also all improvements which during the said

time he shall have control c jr acquire by purchase or

otherwise and whether patented or not and such improve-

ments and patents if any, shall be deemed to be comprised

within this security and the mortgagor will execute all

documents and do all things necessary to extend the oper-

ation of this security to all such improvements or patents.

12 It is hereby declared that except where the context

requires a different interpretation, each of the expressions

"the mortgagor" and "the mortgagee" shall whenever used

herein be also applicable as far as possible to the executors,

administrators and assigns of the person designated thereby.

In Witness Whereof we have hereunto set our

hands and seals at the place and date above mentioned.

Witness,, etc.
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LICENSE TO USE PATENTED MACHINE,

293

This Inointuke made thia

Between
A.B. of 4c. (hereinafter called

AND

day of

"the licensor")

of the one part,

CD. of &c. (hereinafter called "the licensee")

of the other part:

agre^d'asTollowsr^""^ ""'"=««^- -"• '» is mutually

his 'usJalVuoTo? tinesTo:e'of""T' *" '"« "^ "'

and place the same in 0™^? ° •*•"' Pat«°t«d tnachincs

the licensee
°''"''*'^'' P'""*"'° *> ">e premises of

.JemlS^b^arrbe^'yVhrsV'orhr""''''"^ »' ">'«

men to use and work the LiH^.t 7} servants or work-

t^i ?r^LT °*^--—-- -rwo^-k'xt'
^3. The ""-see shall pay to the company on the first

or sum of and sh» 1% T.*"
^'"- " ^^^'^ '<">»

on said day, whether the .»^J
"*""" ^^^ *" *''« «««>«<"

shall be deemfd to be the orrecf n'""K''"'f
"'* '^"'"^

iutions and Shall be t^: ItlZTJZ'j.^LT '"-

reastna^bt tS'to^intecr^n;""' ""' "* """^^ "» ""
machine and sel the sar^Ht work.""""" '"' ""'^"""^

,<'

)

!

1

y1

1

:

i'.

m
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8. The said patented machine shall be and remain the

property of the licensor and may be removed from the

premises of the licensee upon breach of any of the cov-

enants of this agreement.

6. The licensee shall not at any time hereafter question

or dispute the validity of the said patent and his obli-

g. tion to pay rent or royalties hereunder shall continue,

notwithstanding that the said patent is declared void.

7. The licensee shall not remove the patented machine

or suffer the same to be removed from his premises without

the previous written consent of the licensor.

8. This agreement may be determined by the licensor

any time after day of upon giving to

the licensee
' months notice in writing and on the

expiration of such notSce the patented machine shall be

rf-moved from the licensee's premises at the expense of the

licensor.

9. The licensee shall give notice to the licensor when

and so soon as any part of the said machine becomes worn

out or needs repair, and thereupon the licensor shall re-

place such parts as may be necessary and place the

machine in good repair at the cost of the licensee.

10. The licensor shall keep the said machine insured

against fire in his favour in the sum of in an

Insurance Company approved by him, and the cost of such

insurance shall be paid by the licensee.

11. In the construction of these presents whenever the

context so admits the expression "the licensor" shall be

deemed to include the said licensor and his personal rep-

resentatives, and the expression "the licensee" shall be

deemed to include the said licensee and his personal rep-

resentatives.

In Witness, etc.
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ASSIGNMENT OF LICENSE.
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This Indinturi made the

BiTWIEN
A.B. of Ac. (hereinafter called

CD. of 4c.

AND

day of

'the licensee")

of the first part,

(hereinafter called "the assignee")
of the second part:

1 certain patent
dated

did by indenture
grant a license to

of
..

Whibeas the owner of
the Dominion of Canada, numbered
for improvements in
dated the h.v nf » ..

said licensee and his assigns to manufacture, L 'ITse'llthe nvention covered by said patent, for the residue „

ants and agreement, therein contained
"''^''"

And Whebeas the said licensee has agreed to sell anH«,.gn to the said assignee the said licenT ft "the ' si
Now THIS Indenture witnesseth as follows-

ation of"tEe"':urrf
°' ''"

"11^?''""'^' I" '"r'^"

fura^s-'einrfit'rhJr '^xV^id'^r^
-<' '^"

.r:Xanrpr;mr;:robre:f -' - ^"^

si.neeThat°''the"°'-H'l'"""'^
covenants with the said as-

vn^TL -J u, '"f ''""'* " """^ subsisting and is notV Id „ voidable and that all royaUies reserve^d thereu^r
the covenants and't^ements the^^n ^taS a^^d ^1the licensee's part to be observed and performed have been

of"th:seTr:LTs'
"""'""*'' "" '° ""•' '-'"«'-« f"' ^«t:

m

i

1

'

J ^
''.

i;

r-
;!
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3. The iaM .Mignee hereby covenant! irith the said

licensee that he will henceforth pay the royalt • reeerved

herebT and will perform and obeerve all the covenant.,

.peemenu and condition, on thf lice"" • P''* ~°'"°|'^

in the .aid license and that he will indemn fy and keep m-

demnified the .aid licen.ee from and again.t »U «»'»»•.

proceeding., claim, and demand, m re.pect of the ttld

Sie., covenant., agreement, and condition. re.pect.vely.

In Witn«bb itc.
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AGREEMENT WITH WORKMAN TO PERFECT
INVENTION.

c
An Agreement made the day of

Between
A.B. of Ac. (hereinafter called "the employer")

of the one part,
AND

CD. of *c. (hereinafter called "the employee")
of the other part:

Whereby it is Agreed as follows:

1. The said employee shall forthwith use his utmost
endeavours to invent a which will
(insert result desired).

2. The said employer shall at his own cost provide the
aid workman with all tools, appliances, machinery and
things necessary for the purpose aforesaid.

3. In consideration of the premises the said employer
shall pay to the said employee for a period of
months from the date hereof the sum of per
week.

4. If at any time hereafter or if within the period of
months from the date hereof the said employee

shall invent a which will (insert result desired)
he shall forthwith disclose to the said employer or any
patent agent or solicitor appointed by him a full and com-
plete description of the nature of the said invention and
the mode of operating the same.

5. The said invention and all improvements thereon
at any time discovered or invented by the said employee
shall be the sole and absolute property of the said em-
ployer and the said employee if and wherever required by
the said employer shall at the expense of the said employer
apply for a patent for the said invention or any such im-
provement thereon and shall on request by and at the cost
of the said employer execute and do all instruments and
things necessary to assign and vest the said invention and
improvements and any patent that may be obtained in
respect thereof in the said employer or any person or per-
sons or company appointed by him.

In Witness, jfrc.
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AGREEMENT BETWEEN JOINT INVENTORS.

An AoRMMiNT made the

BlTWXKN

day of

of the one part,

AND
of the other part:

Whbbhas the said parties hereto have jointly invented

certain improvements in
. • u.

And Whubbab the said parties hereto are desirous be-

fore maktag application for patent for the sa d mvention of

deftm^g their respective rights and interests •"the said

invention and in any patent that may be obtained for the

same. <

Now IT IB HBRKBT AQBEED AS FOLLOWS:

1 The said invention and any patent obtained in re-

soect thereof shall, subject as hereinafter mentioned, be held

by the saTd inventors iqually and as tenants in common.

2. All fees, costs, charges and expenses connected with

obtaining, maintaining, protecting and f^^^^mg or pro-

longing the said patent shall be borne and paid by the said

parties hereto in equal shares and proportions.

3 All profits or royalties derived by either of the said

parties under the said^atent shall be divided equally be-

^'T No "license shall be granted by either of the said

parties without the previous consent >°
J^'*'"* °'J^'f

°'°"

SSd neither party shaU sell or assign his share or interest

in the said patent without the like consent.

Ab Witnibb:
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FORMS.

PETITION FOR PLACING A PATENT UNDER THE
COMPULSORY LICENCE CLAUSE.

The Petition of of showeth:

(a) That he is the owner of Canadian Patent No.
for granted to him on the

day of

(6) That he is desirous of having his patent placed un-
der the Compulsory Licence Clause for the following

reasons

:

(Here insert reasons.)

Your petitioner hereby prays that his patent may be
made subject to Section 44 of the Patent Act Revised

Statutes 1906.

Signed at this day of 19

iiil!

: I. 1 I

: II
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PETITION FOR EXTENSION OF TIME WITHIN
WHICH TO IMPORT.

Thb Petition of of showeth:

(a) That he is the owner of Canadian Patent No.

for granted to him on the

day of

(i>) That he is desirous of obtaining an extension of time

vithin which to import for the following reasons:

(Here insert reasons.)

Your petitioner therefore prays that an extension of

may be granted to him within which to import.

Signed at this day of 19

AFFIDAVIT.

I, A.B., the above named petitioner being sworn, make oath

and say: that the several allegations set forth in the fore-

going petition are respectively true and correct.

Sworn to and subscribed before me this day of

19 .
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PETITION FOR EXTENSION OF TIME WITHIN
WHICH TO MANUFACTURE.

Thb Pitition of of showeth:

(o) That he is the owner of Canadian Patent No.
'o' granted to him on the
day of

(b) That he is desirous of obtaining an extension of
time within which to manufacture for the following rea-
sons:

(Here insert reasons.)

Your petitioner therefoi prays that an extension of
may be granted to him within which to

manufacture.

Signed at tUs day of

Ji t.

'. {

';

M;^. :

AFFIDAVIT.

I, A.B., the above named petitioner make oath
and say: that the several allegations set forth in the
foregoing petition are respectively true and correct.

Sworn to and subscribed before me this

19 .

day of

Hi

^ M : I

I-

.1'
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REVISED STATUTES OP CANADA, 1006

Short title.

CHAPTER 69.

An Act respecting Patents of Invention.

SHORT TITLE.

1. This Act may be cited as the Patent Act. R.8.,

61, s. 1.

INTERPRETATION.

Definition.. 2. In this Act, unless the context otherwise requires,-

(o) 'MinisteK means the Minister of Agriculture;

(6) 'Commissioner' means the Commissioner of Patents,

and 'Deputy Commissioner' means the Deputy Com-

missioner of Patents;
, , » u

(c) 'invention' means any new and useful art, mach-

ine manufacture or composition of matter, or any

new and useful improvement in any art, machine,

manufacture or composition of matter;

(d) 'legal representatives' includes heirs, executors, ad-

ministrators and assigns or other legal representa-

tives. R.S., c. 61, s. 2.

PATENT OPFICE AND APPOINTMENT OF OFFICERS.

P»t«nt 3. There fhall be attached to the Departnient of Agri-

offlce const!- -ulture as a branch thereof, an office which shal De

*''*^-
called the Patent Office; and the Minister of Agriculture

for the time being shall be the Commissioner of Patents.

R.S., c. 61, s. 3.

Duties of

Comiius-

Deputy and
oSoan.

4. The Commissioner shall receive all applications, tees,

papers, documents and models for patents, and shall per-

form and do all acts and things requisite fir the granting

and issuing of patents of invention; and he shall have the

charge and custody of the books, records, papers, models,

machines and other things belonging to the Patent Office.

R.S., c. 81, s. 4.

S The Deputy Minister of Agriculture shall be the

Deputy Commissioner, and the Governor in Council may.
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from time to time, appoint such officers and clerks under
the Deputy Commissioner as are necessary for the pur-
poses of this Act, and such officers and clerics shall hold
office during pleasure.

.(,:
^'

^""if *u^^P"'^- •S'""'"'*''°"" "*>" '•" »"> »<" or Power, and
tning, whether judicial or ministerial, which the Commis- <l>"ie">>f

sioner of Patents is authorized or empowered to do by
''«''">•

any provi^sion of this Act; and, in the absence of the
Ueputy Commissioner, any person performing the duties
of the D.puty Minister of Agriculture under the authority
of the Civil Service Act may, as acting deputy commis-
sioner, do any such act or thing. 60-61 V. c 25 s 1-
3 E. VII., c. 46, 8. 1.

' •

6. The Commissioner shall cause o teal to be made for Se,ithe purposes of this Act, and m.iy cause to be sealed
therewith every patent and other instrument and copy
thereof issuing from the Patent Office. R.S., c 81 s 6

'iii

APPLICATIONS FOB PATENTS.

7. Any person who has invented any new and useful Who may
art, machine, manufacture or composition of matter or

°*'''''°

any new and useful improvement in any art, machine
''°'™''

manufacture or composition of matter, which was not
known or used by any other person before his invention
thereof, and which has not been in public use or on sale
with the consent or allowance of the inventor thereof, for
more than one year previously to his application for pat-
ent therefor in Canada, may, on a petition to that effect,
presented to the Commissioner, and on compliance with
the other requirements of this Act, obtain a patent grant-
ing to such person an exclusive property in such inven-
tion.

.„. ?• ^° patent shall issue for an invention which has an what mav
Illicit object in view, or for any mere scientific principle not b«
or abstract theorem. R.S., c. 61, s. 7. patented.

8. Any inventor who elects to obtain a patent for his
*" '" '"""o-

invention in a foreign country before obtaining a patent whi^h fo..lor the same invention in Canada, may obtain a patent ei«>> P»tento
in Canada, if the patent is applied for within one year ISTm'Srt

20—FATIMTB

M
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from the date of the issue of the first foreign patent for

such invention.
, ,. .

2. If within three months after the date of the issue

of a foreign patent, the inventor gives notice to the Com-

missioner of his intention to apply for a patent in Canada

for such invention, then no other person having commenced

Manufacture to manufacture the same device in Canada during such

in Canada, period of one year, shall be entitled to continue the manu-

facture of the same after the inventor has obtained a

patent therefor in Canada, without the consent or allow-

• ance of the inventor.

3. No Canadian patent issued previous to the thir-

teenth day of August, one thousand nine hundred and

three, shall be deemed to have expired before the end of

the term for which it i was granted merely because of the

expiry of a foreign patent for the same invention. 55-56

v., c. 24, s. 1; 3 E. VII., c. 46, s. 2.

9. Any person who has invented any improvement on

any patented invention, may obtain a patent for such im-

provement; but he shall not thereby obtain the right of

vending or using the original invention, nor shall the

patent for the original invention confer the right of vend-

ing or using the patented improvement. R.S., c. 61, s. 9.

16. Every inventor shall, before a patent can be ob-

tained, make oath, or, when entitled by law to make an

affirmation instead of an oath, shall make an affirmation,

that he verily believes that he is the inventor of the in-

vention for which the patent is asked, and that the several

allegations in the petition contained are respectively true

and correct.

2 In the event of the inventor being dead, such oath

or affirmation shall be made by the applicant, and shall

state that he verily believes that the person whose assignee

or legal representative he is, was the inventor of the in-

vention for which the patent is solicited, and that the

several allegations in the petition contained are respec-

tively true and correct.

3. Such oath or affirmation may be made before a

minister plenipotentiary, chargi d'affairea, consul, vice-

consul or consular agent, a judge of any court, a notary

Expirv of

Canaaian
patent.

Improve-
ments may
be patented.

Oath of

inventor to

be made
before
obtaininft

patent.

Or of the
applicant if

ttte inventor

is dead.

Before
wliom oath
may be
made.
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public a justice of the peace, or the mayor of any city

fled place in Canada, and shall mention the same in hispetition for a patent. R.S., c. 61, s. 11.

12. The applicant shall, in his petition for a natent « . ,msert the title or name of the invention, and shair with -<,"lre"i'o'„
ine petition, send in a specification in duplicate of thp "PPli'""ion.

rmrVv'.^'! Iffr' - ''-' "-"^ "'">« e,l'^or

fh»'^"„J'"'
'P^"'""*'',"" ^hall correctly and fully describe

il»,^ K °: ""''"^ "f operating the invention, as contem-

tinctlv fl
'."•'"'"' '""^ '*'*" ^'*'« "'"^riy «nd dis-

new »nH f
™"*"^»'"=«/ a-d things which he claims asnew, and for the use of which he claims an exclusive pro-perty and privilege.

2. Such specification shall bear the name of the. placewhere, and the date when it is made, and shall be signedby the inventor, if he is alive, and if not, by the appli-cant, and by two witnesses to such signature of the in-ventor or applicant.

.V
J'-

'°*i.*''*
"•"**• "!' * maehine the specification shall fully

f„? Tj ** P"°«P'« »nd the several modes in which it is
intended to apply and work out the same.

„k*L ^fu
**"? """*. °' * machine, or in any other case inwhich the invention admits of illustration by means ofdrawings, the applicant shall also, with his applicationsend in drawings in duplicate, showing clearly all parts

of the invention; and each drawing shall bear the signa-ture of the inventor, if he is alive, and, if not, of the
applicant, or of the attorney of such inventor or appli-
cant, and shall have written references corresponding withthe specification; but the Commissioner may require fur-
ther drawings or dispense with any of them, as he sees

\:[,

u

What the
Hpecificution
ahatl show.

.'t'.'l i

i'

Ploce and
dat«.

i

'

}

I.' f

1

t.

i

In the caw
of a raachlne

I:
Drawing to
be furnished
in certain
caaea.

t

i
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5. One duplicate of the specification and of the draw-

ings, if there are drawings, shall be annexed to the patent,

of which it shall form an essential part, and the other

duplicate shall remain deposited in the Patent Office.

ft. The Commissioner may, in his discretion, dispense

witii the duplicate specification and drawing, and in lieu

thereof cause copies of the specification and drawing, in

print or otherwise, to be attached to the patent, of which

they shall form an essential part. R.S., c. 61, b. 13.

14. In all cases in which the invention admits of rep-

resentation by model, the applicant, if required by the

Commissioner, shall furnish a model of convenient sue ex-

hibiting its several parts in due proportion; and when the

invention is a composition of matter, the applicant, if re-

quired by the Commissioner, shall furnish specimens of the

ingredients, and of the composition, sufficient in quantity

for the purpose of experiment.

2 If such ingredients or composition be of an explo-

sive or dangerous character, they shall be furnished with

such precautions as are prescribed in the requisition there-

for. 55-56 v., c. 24, a. 3.

15. On each application for a patent, a thorough and

reliable examination shall be made by competent exami-

ner? to be employed in the Patent Office for that purpose.

55-56 v., c. 24, a. 8.

16. No application for a patent shall be withdrawn

without the consent in writing of each and every registered

assignee of such patent or any part thereof. 55-56 V.,

c. 24, s. 4.

REFUSAL TO GRANT PATENTS.

17. The Commissioner may object to grant a patent in

any of the following cases;

—

(a) When he is of opinion that the alleged invention is

not patentable in law;

(6) When it appears to him that the invention is

already in the possession of the public, with the con-

sent or allowance of the inventor;

(c) When it appears to him that there is no novelty in

the invention;
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(<*) When it appears to him that the invention has
been described in a boolc or other printed publication
before the date of the application, or i, otherwise in
tfte possession of the public;

(.) When it appears to him that the invention has
already been patented in Canada, unless the Com-
missioner has doubts as to whether the patentee orthe applicant is the first inventor;

(/) When it appears to him that the invention has
already been patented in a foreign country, and the
year has not expired within which the foreign pat-entee may apply for a patent in Canada, unless the
Commissioner has doubts as to whether the foreign
patentee or the applicant is the first inventor. R.S.,

18. Whenever the Commissioner objects to grant a \n..ii.-„,

,

patent as afo aj^^ ^ ^^^^^ the applicant 'to that '^o&'°
effect and Shu state the ground or reason therefor, with
sufficient detail to enable the applicant to answer, if hecan, the objection of the Commissioner. R.S., c. 61, s. 17.

19. Every applicant who has failed to obtain a patent Appeal toby reason of the objection of the Commissiocer, as afore- "overnor in
said, may, at any time within six months after notice

*^''™''"-

thereof has been mailed, addressed to him or his agent
appeal from the decision of the Commissioner to the Gov-ernor in Council. R.8., o. 61, s. 18.

CONFLICTINQ APPLICATIONS.

20. In case of conflicting applications for any patent. Arbitration
the same shall be submitted to the arbitration of three '" ""« "^
skilled persons, two of whom shall be chosen by the appli- 'ZucitiLcants one by each, and the third of whom shall be chosen

'""'"""°"-

by the Commissioner; and the decision or award of such
arbitrators, or of any two of them, delivered to the Com-
missioner in writing, and subscribed by them or anytwo of them, shall be final, as far as concerns the grant-
ing of the patent.

*

.„
^'

wi
*'.*''*' °{ ""* •PP'Soants refuses or fails to choose Failure toan arbitrator, when required so to do by the Commis- »Pp?'i>t

sioner, and if there are only two such applicants the
•*""""•

patent shall issue to the other applicant.
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3. If there are more than two conflicting applications,

and if the persons applying do not all unite in appointing

three arbitrators, the Commissioner may appoint the three

arbitrators for the purposes aforesaid.

4. The arbitrators so named shall subscribe and take

before a judge of any court or record in Canada, an oath

in the form following, that is to say:

—

'I, the undersigned (A.B.), being duly appointed an

arbitrator under the authority of the Patent Act, do hereby

solemnly swear or (affirm, o» the cate may be), that I will

well and truly perform the duty of such arbitrator on the

conflicting applications of (CD. and E.F.) submitted to me.'

5. The arbitrators, or any one of them, when so

sworn, may summon befbre them any applicant or other

person, and may require him to give evidence on oath,

orally or in writing {or on eoUmn affirmation, if tuch appli-

cant or perton it entitled to affirm in civil coses), and to

produce such documents and things as such arbitrators

deem requisite to the full investigation of the matters

into which they are appointed to examine, and they shall

have the same power to enforce the attendance of such

applicants and other persons, and to compel them to give

evidence, as is vested in any court of justice in civil

eases, in the province in which the arbitration is held.

6. The fees for the services of such arbitrators shall be

a matter of agreement between the arbitrators and the

applicants, and shall be paid by the applicants who name
them, respectively, except those of the arbitrator or arbi-

trators named by the Commissioner, which shall be paid

by the applicants jointly. R.8., c. 61, s. 19.

GRANT AND DtlHATION OF PATENTS.

What ihc 21. Every patent granted under this Act shall contain
patent shall

jjjg jjjig „, name of the invention, with a reference to the

coSfcr" specification, and shall grant to the patentee and his legal

representatives, for the terra therein mentioned, from the

granting of the same, the exclusive right, privilege and

liberty of making, constructing and using, and vending to

others to be used, the said invention, subject to adjudica-

tion in respect thereof before any court of competent juris-

diction.

Their re-

muneration.
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Ihlu Z^ ^ A """Tt'",?"' »"'' "•""» duly registered,
«hall be good, and shall avail the grantee and hi, legarepre8entat.ves for the term mentioned in the patent

2. The Commissioner may require that any natent he p , .

m^mbr'VrV^"'^^^''T''"'"''" - b;''any"oth:r »;»/member of the Kmg's Privy Council for Canadi nctinn ",' ?"»'"'"

IffUe^'";o'it^h1rK
'*"' -»' h""'"'efore mentioned "!'" •""*'''

tiee »„H ,' f ^ pxammed by the Minister of Jus-tice and. If such examination is so required, the Minister

eLfllrtV^f,"''"""u'""«'y'
<""""'»" '' »"d if he finds"confo mable to law he shall certify »ccordin,ly, and such

23. The term limited for the duration of everv oatent n . ,

year""!? a'^^th T"" ^"'^ «""=' ^'>'"' "« ««hte° "."C""
'"

ahril he »t Vh ^- *'T ."' '""^ application therefor, itshall be at the option of the applicant to pay the full feerequired for the term of eighteen years, or the partia feerequircJ for the term of six years, or the pi^tfarfee re!quired for the a of twelve years.

fee'shluVstteitnTi^ pat'ent"' Ind ^h"""*!""
°^"''' "r""""

notwithstan*n„ oL A- "f,
P*?*"*' a"*! the patent shall, onfyUpaid.

celTaf the .„*H
7*.^°'' *''"?° °' '" »'''» Act containedcease at the end of the term for which the partial fee hasbeen paid, unless before the expir tion of "he said termthe holder of the patent pays th. fee required for th"

Pa^^nt OfT
"' «'" "'/w^'ve years, and obtains from the

which is rl\"'''"'','"'*!-
"' '•""' P"^""'''* '" tho form

n»„m '; """^ second payment, together with the first KUcot olpayment, makes up only the fee required for twelve yeare --indtd
then the patent shall, notwith....„ding anything therein ^IX'."

Ill)

m
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or in thia Act eontsined, cease at the end of the term of

twelve yean, unless at or before the expiration of such

term the holder thereof pays the further fee required for

the remaining six years, making up the full term of eigh-

teen years, and obtains a like certificate in respect thereof.

55-86 v., c. 24, s. 5.; 56 V., c. 34, s. 3.

In ci'rtain
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RE-ISSUE or FATENT8.

24. Whenever any patent is deemed defective or in-

operative by reason of insufficient description or specifi-

cation, or by reason of the patentee claiming more than

he had a right to claim as new, but at the same time it

appears that the error brose from inadvertence, accident

or mistake, without any fraudulent or deceptive intention,

the Commissioner may, upon the surrender of such patent

and the payment of the further fee hereinafter provided,

cause a new patent, in accordance with an amended
description and specification made by such patentee, to

be issued to him for the same invention, for any part or

for the whole of the then unexpired residue of the term
for which the original patent was, or might have been

granted.

2. In the event of the death of the original patentee

or of his having assigned the patent, a like right shall vest

in his assignee or his legal representatives.

3. Such new patent, and the amended description and
specification, shall have the same effect in law, on the

trial of any action thereafter commenced for any cause

subsequently accruing, as if the same had been originally

filed in such corrected form before the issue of the original

patent.

4. The Commissioner may entertain separate appli-

cations, and cause patents to be issued for distinct and

separate parts of the invention patented, upon payment
of the fee for a re-issue for each of such re-issued patents.

R.S., c. 61, 8. 23.

DISCLAIM EB8.

25. Whenever, by any mistake, accident or inad-

vertence, and without any wilful intent to defraud or

mislead the public, a patentee has,

—

,
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ne Claims wan the firnt inventor; or,
(6) in the .pecification, claimed that he or the nersonthrough whom he claim, wa. the first invenj^ro"

^t'enred'Twhich'h'""""'" ""* "' the In^e^n ion

^^
{^'S t lafno-Urui-ri^hr "" ''--'- ^^

; :vi5:r*ra.e"'d^;c,:;;nerr;uiht:?; a^he^r
""^1

e.«m^to hoid by Virtue of the^pLr^VLtm::!

irrr.re;\nTt:^^dVt«^^^^^^

ra|^;r-o'^i;!i,S->--^«-=-

v.liH^''* '"**°.' ''*" thereafter be deemed good and

suit in respect of such part accordingly. R.S.,
"

61, »
2"

A8SIQNMENT8.

the*fnvrntor''?nMtl"d''''un^%'^:K'*''/° ""^ P*""" '" '"«"° ^^^^ ™P-
hR. ...r J

*"*""" •""*«' this Act to obtain a patent "-ntative.has assigned or bequeathed the right of obtaininr .h. ""y ''•"»'•
-me. or in default of ,uch assignment or bete" to tl'e

""' ""''
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legal representatives of the deceased inventor,
a. 25.

R.S., c. 61,
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27. Every patent issued for an invention shall be
assignable in law, either as to the whole interest or as to
any part thereof, by any instrument in writing; but such
assignment, and every grant and conveyance of any ex-
clusive right to make and use and to grant to others the
right to make and use the invention patented, within and
throughout Canada or any part thereof, shall be registered
in the Patent Office in the manner, from time to time,
prescribed by the Commissioner for such registration;

and every assignment affecting a patent for invention
shall be null and void against any subsequent assignee,

unless such instrument i^ registered as hereinbefore pre-
scribed, before the registration of the instrument under
which such subsequent assignee claims. R.S., c. 61, s. 26.

28. In cases of joint applications or grants, every
assignment from one or more of the applicants or paten-
tees to the other or others, or to any other person, shall

be registered in like manner as other assignments. R.S., c.

61, s. 27.

IMPBACHHENT AND OTHER LEQAL PROCEEDINGS IN RESPECT
or PATENTS.

29. A patent shall be void, if any material allegation

in the petition or declaration of the applicant hereinbefore
mentioned in respect of such patent is untrue, or if the
specifications and drawings contain more or less than is

necessary for obtaining the end for which they purport
to be made, when such omission or addition is wilfully

made for the purpose of misleading: Provided that if it

appears to the court that such omission or addition was
an involuntary error, and if it is proved that the patentee
is entitled to the remainder of his patent pro tanto, the
court shall render a judgment in accordance with the facts,

and shall determine as to costs, and the patent shall be
held valid, for such part of the invention described, as

the patentee is so found entitled to.

2. Two office copies of such judgment shall be fur-

nished to the Patent Office by the patentee, one of which
shall be registered and remain of record in the office, and
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vention fro. Z/'^^Z ^''JLtVlT'^l ^Z,or his legal representatives to make or use t .nH i!uses .t ,h,„ be liable to the patentee or h
'

le "1 Ter^

that are adjudged shall Te^'recoverlbe fnar 111°^

be 'bU"h't ';n"°the'i:r't^ TZTIV. ?"'*"; T^ ^^ '"'

in which the infringement is alleged to have taken nl.T.

o?': ^1^ oi"r rrr '" "^^ ^""^ °' -'S«-
^1 J

""'""ess of the defendant; and such court ^h»lldecide the case and determine as to costs R S c 6

"

thetur" ^^an^^tudgl^hllf tr^^^'K"' " P'''-*' '"i-"™
of the niaintiff „, f,j thereof, may, on the application "»> i""»-

^ Z ^1; fUf^^t !l'P-«-'-V. --^e -<". order

(1) restraining or for an injunction rearaining theopposite party from further use, manufacture or sale ofthe subject-matter of the patent, and for his Dunf,hment ,n the event of disobcdienc; of such o de?; or

c Ip„ ""u
'"'Poot'^e inspection or account; and,

2 An rni».T,?,'°^*''' P'°««<«lings in the a tion.

sJe i-curtletand^o'X ::!'^urt t' fr^o^ot^
^-•'

'^irrcx-v'^ -- inThi^h^hro-rdri'

to s^taTnTlme" P'"'-*'"' !" "oy ^-'ch action, fails Court „.y
embrTe mi. f'-ne- because his specification and claim 'P'^MnLembrace more than that of which he was the first n-

'" """""

[I- Hi

IH

:1li''.

in certain
casoi.
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ventor, and it appears that the defendant used or infringed

any part of the invention justly and truly specified and

claimed as new, the court may discriminate, and the judg-

ment may be rendered accordingly. R.S., c. 61, 8. 32.

34. The defendant, in any such action, may plead as

matter of defence, any fact or default which, by this Act,

or by law, renders the patent void; and the court shall

take cognisance of such pleading and of the facts con-

nected therewith, and shall decide the case accordingly.

a.S., c. 61, s. 33.

35. Any person who desires to impeach any patent

issued under this Act, may obtain a sealed and certified

copy of the patent and of the petition, affidavit, specifi-

cation and drawings thereunto relating, and may have the

same filed in the office of the prothonotary or clerk of

any of the divisions of the High Court of Justice in

Ontario, or of the Superior Court of Quebec, or of the

Supreme Court in Nova Scotia, New Brunswick, British

Columbia or Prince Edward Island, respectively, or of the

Court of King's Bench in Manitoba, or of the Supreme

Court of the Northwest Territories in the provinces of

Saskatchewan and Alberta respectively, pending the dis-

establishment of that Court by the legislature of those

provinces respectively, and thereafter of such superior

court of justice as, in respect of civil jurisdiction, is estab-

lished by the said legislatures respectively in lieu thereof,

or of the Territorial Court in the Yukon Territory, ac-

cording to the domicile elected by the patentee, as afore-

said, or in the office of the registrar of the Exchequer

Court of Canada, and such courts, respectively, shall ad-

judicate on the matter and decide as to costs; and if the

domicile elected by the patentee is in that part of Canada

formerly known as the district of Keewatin, the Court

of King's Bench of Manitoba shall have jurisdiction until

there is a superior court therein, after which, such superior

court shall have jurisdiction.

2. The patent and documents aforesaid shall then be

held as of record in such courts respectively, so that a writ

of tcire faciaa, under the seal of the court, grounded upon

such record, ma;- issue for the repeal of the patent, for

cause as aforesaid, if, upon proceedings had upon the writ



THE PATENT ACT. 315

in accordance with tlie meaning of this Act, the patent
M adjudged to be void. R.8., c. 61, s. 34; 53 V., c. 13, s. 1.

36. A certificate of the judgment avoiding any patent Judi.ini.nt
shall, at the request of any person filing it to make it of voidinn

record in the Patent Office, be entered on the margin of ^mV" ^the enrolment rf the patent in the Patent Office, and the Patent
patent shall thereupon be and be hsld to have been void "*"'
and of no effect, unless the judgmr^nt is reversed on appeal
as hereinafter provided. R.S., c. 61, s. 35.

37. The judgment declaring or refusing to declare any Aiipcal.

patent void shall be subject to appeal to any court having
appellate jurisdiction in other cases decided bv the court
by which such judgment was rendered. U.S., c. 61, s. 36.

CONDITIONS AND EXTENSION.

38. Every patent shall, unless otherwise ordered by Putpnt .on-
the Commissioner as hereinafter provided, be subject, •''•'""'•I-

and expressed to be subject, to the following conditions:—
(a) Such patent and all the rights and privileges .Maiuifacture

thereby granted shall cease and determine, and the i" Canada
pitent shall be null and void at the end of two yl'^^

"'"

years from the date thereof, unless the patentee or
'

"""

his legal representatives, within that period or an
authorized extension thereof, commence, and after
such commencement, continuously carry on in Canada,
the construction or manufacture of the invention
patented, in such a manner that any person desiring
to use it may obtain it, or cause it to be made for
him at a reasonable price, at some manufactory or
establishment for making or constructing it in Canada;

(6) If, after the expiration of twelve months from the Importation
granting of a patent, or an authorized extension of prohibited,

such period, the patentee or patentees, or any of
them, or his or their or any of their legal represent-
atives, for the whole or a part of his or their or
any of their interest in the patent, import or cause
to be imported into Canada, the invention for
which the patent is granted, such patent shall be
void as to the interest of the person or persons so
importing or causing to be imported. 3 E. VII.,
c. 46, s. 4.

Ji'i!

1

1 '
'

I
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Term for

manufacture
in Canada
may be
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39. Whenever a patentee is unable to commence or

carry on the construction or manufacture of his invention

within the two years hereinbefore provided, the Com-
missioner may, at any time not more than three months
before the expiration of that term, grant to the patentee

or his legal representatives an extension of the term of

two years, on his proving to the satisfaction of the Com-
missioner that his failure to commence or carry on such

construction or manufacture is due to reasons beyond his

control. 3 E. VII., c. 46, s. 5.

Term for

importation
may be
extended.

Proviso.

40. The Commissioner may grant to the patentee or

his legal representatives, for the whole or any part of the

patent, an extension for a further term not exceeding one

year, during which he niay import or cause to be imported

into Canada the invention for which the patent is granted,

if he or they show cause, satisfactory to the Commissioner,

to warrant the granting of such extension; but no ex-

tension shall be granted unless application is made to the

Commissioner at some time within three months before

the expiry of the twelve months aforesaid. 3 E. VII.,

c. 46, s. 6.

Validity of

any exten-

sions al-

ready
granted.

41. The validity of any extension granted or assumed
to be granted before the thirteenth day of August, one

thousand nine hundred and three, of the period of two
years theretofore limited by statute in that behalf for the

commencement of the construction or manufacture of a

patented invention, or of th.; period of twelve months
theretofore so limited for the importation of a patented

invention, shall not be open to impeachment, nor shall the

patent for any invention in respect of which any such exten-

sion had been so granted be deemed to have lapsed or

expired, because,

—

(a) such extension, instead of being granted by the

Commissioner, was so granted or assumed to be

granted by the Deputy Commissioner, or, as acting

deputy commissioner, by a person performing the

duties of the Deputy Minister of Agriculture under

the provisions of the Civil Service Act in that

behalf, instead of by the Commissioner; or,



THE PATENT ACT.
jjy

(6) in the case of the invention to which such ex-ension relates, there had been Kranted or assumedto be granted a previous extension or previous ex-
tensions of such period of two years, or such periodof ^twelve months, as the case may be. 3 E. VII.,

teenH,' H^^
^»''<*'*y of any patent granted before the thir- Conditional

thr^! .K M
°'/"B".'*- ""« thousand nine hundred and ^""idi'y of

deer^'ed toh""* ,^" fPeached, nor shall such patent be prt'ent"

of f^e nl, ?
""""' " ""P''""*' ^y '^^'o" °f the failure Sra„t,d be-

01 tne patentee to construct or manufacture the natentBH ''^1 *''P"*
mvenfon, if the patentee within the period of two years

'""' "^

that „r„H i:'"'
" "']''" "" »"*horized extension o"

to b/r?^' -.T"' ^^^ *' "" "»«" thereafter continued

self «; ilf" "'^!!; *°.f"'-"'''' the patented invention him-

to Jv 1 *•*• "«''* "' "^'"8 "' "" reasonable terms,to any person desiring to use it, and if the patentee, or

tZni'h /'^'Tl^"^""''
'"'*"" ''"^ -"""ths from the thir-

threc hadf-
^*"'*' ""^ thousand nine hundred and

(o) commenced, and after such commencement, con-
tinuously carried on in Canada, the construction ormanufacture of the patented invention in suchmanner as to enable any person desiring to use it
to obtain It, or cause it to be made for him. at a
reasonable price, at some manufactory or est ,lish-ment for making or constructing it in Canada, ,r,

(6) applied for and thereupon obtained an order of
the Commissioner making the patent subject to tl».
condition hereinafter provided for authorizing appli-
cation for the issue of licenses to make, construct,
use and sell the patented invention. 3 E VII
c. 46, s. 10.

''

te,n*'K l"
*''*, "T "' '"'^ P***°* "'''"h before the thir- Right, uteenth day of August, one thousand nine hundred and ">i«l Per-

tnree, had become void or the validity of which might
"o™ »»^«<'-

have been impeached, and which was revived or protectedfrom impeachment by any provision of the Act, passedm the third year of His Majesty's reign, chapter forty-
MX, intituled An Act to amend the Patent Act, or which.

:s
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by reason of any such provision, is to be deemed not to

have elapsed or expired, any person who had, between the

time when such patent became void or the ground for

such impeachment arose, and the thirteenth day of August,

one thousand nine hundred and three, aforesaid, commence

to manufacture, use or sell in Canada the invention

covered by such patent, may continue to manufacture,

use or sell it in as full and ample a measure as if such

revival or protection from impeachment had not been

effected; and, in case any person had, before the thir-

teenth day of August aforesaid, contracted with the

owner of the patent for the right to manufacture, use or

sell such invention in Canada, the contract shall be

deemed to have remained in full force and effect notwith-

standing that the patent had become void as aforesaid,

unless the person who had so contracted with such owner

can show that in the mpantime, by reason or on the faith

of such invalidity or lapsing, he has materially altered

his position with respect to such invention, and that the

revival of such contract would cause him damage. 3

E. VII., c. 46, 8. 14.

44. On the application of the applicant for a patent,

previous to the issue thereof, or on the application within

six months after the issue of a patent of the patentee

or his legal representatives, the Commissioner, having

regard to the nature of the invention, may order that such

patent, instead of being subject to the condition with

respect to the construction and manufacture of the pat-

ented invention hereinbefore provided, shall be subject

to the following conditions, that is to say:

—

(a) Any person, at any time while the patent continues

in force, may apply to the Commissioner by petition

for a license to make, construct, use and sell the

patented invention, and the Commissioner shall,

subject to general rules which may be made for

carrying out this section, hear the person applying

and the owner of the patent, and, if he is satisfied

that the reasonable requirements of the public in

reference to the invention have not been satisfied

by reason of the neglect or refusal of the patentee

or his legal representatives to make, construct, use
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or sell the invention, or to grant licenses to others
on reasonable terms to make, construct, use or sell
the same, may make an order under his hand and
the seal of the Patent Office requiring the owner
of the patent to grant a license to the person apply-
ing therefor, in such form, and upon such terms as
to the duration of the license, the amount of the
royalties, security for payment, and otherwise, as
the Commissioner, having regard to the nature of
the invention and the circumstances of the case
deems just;

'

(b) The Commissioner may, if he thinks fit, and shall
on the request of either of the parties tc the pro-
ceedings call in the aid of an assessor, specially
qualified, and hear the case wholly or partially
with his assistance;

(c) The existence of one or more licenses shall not be
a bar to an order by the Commissioner for, or to
the granting of a license on any application, under
tnis section; and.

319
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of patent
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(d) The patent and all rights and privileges thereby
granted shall cease and determine, and the patent
shall be null and void, if the Commissioner makes
an order requiring the owner of the patent to grant
any license, and the owner of the patent refuses or
neglects to comply with such order within three
calendar months next after a copy of it is addressed
to bim or to his duly authorised agent. 3 E VII
c. 46, s. 7.

'

45. Any question which arises as to whether a patent. Reference,
or any interest therein, has or has not become void under '" ">«
any of the provisions of the seven last preceding sections ^iT"""of this Act, may be adjudicated upon by the Exchequer
Court of Canada, which court shall have jurisdiction to
decide any such questions upon information in the name
of the Attorney General of Canada, or at the suit of any
person interested; but this section shall not be held to
take away or affect the jurisdiction which any court Juriadiction

? p vii'° *« Exchequer Court of Canada possesses. ^"

m
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46. Any intending applicant for a patent wlio has not

yet perfected his invention and is in fear of being de-

spoiled of his idea, may file, in the Patent Office, a

description of his invention so far as it has proceeded,

with or without plans, at his own will; and the Com-

missioner, on payment of the fee in this Act prescribed,

shall cause the said document, which shall be called a

caveat, to be preserved in secrecy, with the exception of

delivering copies of the same whenever required by the

said applicant or by any judicial tribunal, but the secrecy

of the document shall cease when the applicant obtains

a patent for his invention.

2. If application is made by any other person for a

patent for any invention with which such caveat may, in

any respect, interfere, the Commissioner shall forthwith

give notice by mail, of such application, to the person

who has filed such caveat, and such person shall, within

three months after the date of mailing the notice, if he

wishes to avail himself of the caveat, file his petition and

take the other steps necessary on an application for a

patent, and if, in the opinion of the Commissioner, the

applications are conflicting, like proceedings may be had

in all respects as are by this Act provided in the case of

conflicting applications.

3. Unless the person filing a caveat makes application

within one year from the filing thereof for a patent, the

Commissioner shall be reli"ved from the obligation of

giving notice, and the caveat shall then remain as a simple

matter of proof as to novelty or priority of invention, if

required. K.8., c. 61, s. 38.

PATENT FEES.

47. The following fees shall be payable before an appli-

cation for any of the purposes herein mentioned shall be

received by the Commissioner, that is to say:

—

Full fee for 18 years $60.00

Partial fee for 12 years 40.00

Partial fee for 6 years 20.00

Fee for further term of 12 years 40.00

Fee for further term of 6 years 20.00
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On lodging a eaB«o< IS onOn Mking to register . judgment pro
„"•"'?:

»•«)un uking to regiater an aesignment, or
any other document affecting or re-
lating to a patent 2 00

For each and every patent mentioned in
any notice given to the Commis-
eioner by the inventor after the issue
of a foreign patent of his intention to
apply for a patent in Canada for such
invention

2 ooOn aslcing to attach a disclaimer to a
^P"""* •• 2.00On aslting for a copy of patent with

specification ^ n-« . 4.00
Un petition to re-issue a patent after

surrender, in addition to the fees on
the onginal patent which shall, not-
withstanding such surrender, continue
to be payable as aforesaid, for every
unexpired year of the duration of the
original patent

^ qq

thw"!!
°"'°* ^P'"' °' documents, not above mentionedthe following charges shall be made:—

menuonea.

For every single or first folio of one
hundred words certified copy jo.25

For every such subsequent folio, frac-
tions of or under one-half not being
counted, and of one-half or more being
counted as a folio

jq
55-56 v., c. 24, s. 7; 56 V., c. 34, s. 4; 3 E. VII.', c. 46,

shall*nfv".nT''^
"'"'''

?!
'1™'^''«». the person applying Copie, of

remune^fir »
'"«"."•« Commissioner considers a faS drawing,,

remuneration for the time and labour expended thereonby any officer of the Patent Office, or if the DemZment, or person employed to perform such service. R S

321
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in«

FM.tobe 4*. The Mid fee. «hall be in Jul! of all Mr vice, per-

in full for all
, d u„d„ thi. Act, in any .ucb c«.e, by »»« Com-

"'"""
mi«ioner or any per.on employed in the Potent Office.

R.8., c. 61, .. 41.

50. All fee. received under thi. Act .hall be paid over

to the Minieter of Finance, and .hall form part of the

Consolidated Revenue Fund of Canada, except .ucb .um.

a. are paid for copie. of drawing, when made by per.on.

not receiving Mlarie. in the Patent Office. R.8., c. 61,

s. 42.

51. No perron .hall be exempt from the payment of

any fee or charge payable in respect of any service, per-

formed for .uch perron under thi. Act; and no fee, when

paid, .hall be returned to the person who paid it, ex-

**''(oTwhen the invention is not susceptible of being

patented; or,
,

(fc) when the petition for a patent i. withdrawn.

2 In every .uch case the Commiesioner may return

the fee paid le.. the sum of ten dollars. R.S., c. 61, .. 43.

Exception.
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fees in

eertftin CMet
only.

Government
nuy uw
patented
invention

Ab to UH
of patented
invention in

foreign
veaaela.

Patent not
to affect a
previous
purchaeer.

62. The Government of Canada may, at any time, u.e

anv patented invention, paying to the patentee such sum

a. 'the CommiMioner report, to be a reasonable compen-

.ation for the u.e thereof. R.8., c. 61, s. 44.

S3. No patent .hall extend to prevent the use of any

invention in any foreign ship or vessel if such invention

is not ro used for the manufacture of any goods to be

vended within or exported from Canada. R.iS., c. oi,

.. 45.

54 Every pereon who, before the Lsuing of a patent,

ha. purchased, constructed or acquired any invention for

which a patent is afterward, obtained under thi. Act

.hall have the right of using and vending to others the

.pecific article, machine, manufacture or composition of

letter patented and ro purchased, constructed or ac-

quired before the issue of the patent therefor without

being liable to the patentee or his legal representatives for
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»„. h?" h^ri P;'*u'
''*" ""• " """«»« other per- P,„vi« „•on. be held invalid by ,e«on of .uch purchwe, con- to7iZ"T.

.truction or acquuition or use of the invention, by the
'""

person first afore.aid or by those to whom he has sold thesame unless the same was purchased, constructed, ac-quired or used, with the consent or allowance of the in-

thr^L ? '
1°' ' '°°«" P"""*^ »'«" o"" y«»' beforethe application for a patent therefor, thereby making the

RZTaCl 46
*"" '"""""' ""''"" ""'' '" Public%se

6.-, Every patentee under this Act shall stamp or en- l>„tc„ic,lgrave on each patented article sold or offered for »ale by «"ii"l."i ^him the year of the date of the patent applying to such "'*'VP"' "
article, thus,-Po(.„/erf, laoe, or Z the ease may be or

""""'
when from the nature of the article, this cannot be done,
then by affixing to it, or to every package wherein one o^more of such articles is or are enclosed, a label marked
with a hke notice. R.S., e. 61, «. 54.

innf!; ^" 'PJ"'""""'"'". drawings, models, disclaimers, In.p.,.ti,>.,
judgments and other papers, except cmeaU, and excepi W^"those filed in connection with applications for patents

'^'''"'

which are still pending, shall be open to the inspection of

Ire rHnnl^H*- '"it f".*"!'*
,pf«««. <««»" such regulations as

;ire adopted in that behalf. R.8., c. 61, s. 47- 3 E "VII
c. 46, s. 12.

' ''

57. The Commissioner may destroy, sell or otherwise
dispose of, in such manner as he deems best in the pub-
lic interest all models and specimens of composition of
matter and of ingredients thereof filed in connection with
appbcations for patents of invention after they have
served their immediate purpose.

2. All money arising from the sale or sposal of such
models or specimens shall be paid into tl.e Consolidated
Revenue Fund of Canada. 3 E. VII., c. 46, s. 15.

58. Clerical errors which occur in the framing or copy-
ing of any instrument in the Patent Office sh.ill not be
construed as invalidating the same, but, when discovered
they may be corrected under the authority of the Com-
missioner. R.S., c. 61, s. 48.
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BraloT
Pkt«nt
OOn to b«
evidence.

Certified M. I( »ny patent is dwtroyed or lot, a certified copy

«o|>y ol thereof may be iuued in lieu thereof upon the penon who

ilS'^'Sit" appliee therefor paying the fees hereinbefore preecribed for
leMpetent. ^k^^^

^^^^ ^^ documents. R.8., c. 61, i. 49; 83 V.,

e. 13, 8. 4.

M. Every court, judge and person whosoever shall take

notice of the seal of the Patent Office and shall receive

the impressions thereof in evidence, in like manner as the

impressions of the Great Seal are received in evidence, and

shall also take notice of and receive in evidence, without

further proof and without production of the originals, all

copies or extracts certified under the seal of the Patent

Office to be copies of or extracts from documents depos-

ited in such office. R.S,, c. 61, s. 60.

61. No officer or employee of the Patent Office shall

buy, sell or acquire or traffic in any invention or patent,

or in any right to a patent; and every such purchase and

sale, and every assignment or transfer thereof by or to

any officer or employee, as aforesaid, shall be null and

void, but this provision shall not apply to any original

inventor, or to any acquisition by bequest. R.S., c. 81,

s. SI.

62. The Commissioner may, from time to time, subject

to the appro>al of the Governor in Council, make such

rules and regulations, and prescribe such forms, as appear

to him necessary and expedient for the purposes of this

Act, and notice thereof shall be given in the Canada

Gatttte; and all documents, executed in conformity with

the same and accepted by the Commissioner, shall be held

valid, so far as relates to proceedings in the Patent Office.

R.8., c. 61, s. 52.

63. The Commissioner shall cause a report to be pre-

pared annually and laid before Parliament of the proceed-

ings under this Act, and shall, from time to time, and at

least once in each year, publish a list of all patents gran-

ted, and may with the approval of the Governor in Coun-

cil, cause such specifications and drawings as are deemed

of interest, or essential parts thereof, to be printed, (ron.

time to time, for distribution or sale. R.S., c. 61, s. S3.

UAceri o(
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OrFINCU AND PBNALTIU.

..io*l:nv7rti!;i'.T**f "."i*'
*^'" ^i\

*•"• ""• " ""*" fo' '••""«'
»»lo »ny artiole patented under thii Act not •tamoed or ""'"I" '"
engraved with the year of the patent, applying tb.uch *1 'Ji'T'?^icle, or when fron, ,he nature of the' artlde ?hi. cannot

"""'

be done, not haviH« .If.xtd to it or every package wherein

marked with the >,.,r .f th- d„t, of the patent appljug

.111 h.'lT'H """"" »"'' '""" P"""^"i by th^rLt

dollar. .„rf ".'f" f.'""!'",
""' '-^"e'ding one hundred Pen.lty fordollan, and Vfniilt of the r^Muent of such penalty rf-'*"!'

Rs""?™!"'"""!
''"

" " "' ""' *'«*«'«°8 t*" month,:

Falaely
marking an
article aa
(> 'tented.

M. Every pers in wlu.,

—

(a) write., paints, print-, moulds, ca»t«, carves
grave., atamps or otherwise marka upon j.,,,'
made or .old by him, and for the sole .„.

,raellmg of which he is not the patentee, t' .,.„,p ..-
any imitation of the name of any paten. ..„ il,,.
sole making or aelling of auch thing, ., :,„ut th,.
conaent of such patentee; or,

(6) without the conaent of the patentee wri"« , ii
prints, moulds, casts, carves, engraves, MHi.tr''. ,
otherwise marks upon anything not puru!«e,t fr,..,,the patentee, the words. Patent, LeUer, /„..„

^Ir^' 7 ^i.'"""''
''""'"• P'^'t'd, or any word o,words of like import, with the intent of counter-

feiting or imitating the stamp, mark or device of the

fh.™ rjl- "' ^'''^iving the public and inducingthem to believe that the thing in question was made
or sold by or with the conaent of the patentee or
his legal repreaentatives; or,

^In^rl'.!."" '!^\^ ''"''°*"* »"y »"'"'« not P«t«nted
in Canada, for the purpoae of deceiving the public;

ia guilty of an indictable offence, and liable to a finp no. x a- .
exceeding two hundred dollara, ir Z impLnmenr or a '^"'''ottc.
term not exceeding three months, or to both. R S c 61

jiiil:

''•I

i
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Making «6. Every person who wilfully makes or causes to be

certain tal«e made any false entry in any register or book, or any false

"'""" ™"
or altered copy of any document relating to the purposes

of this Act, or who produces or tenders any such false or

altered document in evidence, knowing the same to be

such is guilty of an indictable offence, and shall be liable

to be punished by fine and imprisonment accordingly.

R.S., c. 61, 8. 56.

entriefl on
copies an
indictable
offence.
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RULES
or THE

CANADIAN PATENT OFFICE.
Br Ohdeb m Coitncil, Dated 23bd Febhcarv, 1904.

.entatit'TTL^'pXt'mfl'''''- '''''''"""•• °' "'' "P™"

.peeian/e..,ed*t 'rX ^r;ir """'""' ""'^'^

validity of .he in.ru.erLVed bfCrhiraV:.^

He co„ve;ed th™SK"^ral:'trC7Vwt^

with an inner margin "of-oTinch and^ 'Zf :!'^ ' «"''«•

co.*™.>iL:r„rS'"oCa '-r '% ".-?"--"'-' r*e
warded to the Omce shm.M h '

^'"""'''- Papers for-

and a separateS 1°!^
h^^ TriZT'^ve^ ^^fc

the^ctm'S/E'fLtthrr"^' r"^"'-" '- - »"™<"
able to the leiter and snirit of thri ™ '""'."'' '"""'"•'»- P™«"'i°««'

CoJit^Tnd tu'^^^^^^^^^^ r^^'?
-^"-<^ ^y tbe Models .

ones, not exe^/r^'rin^Lr Th Lttr'l^l'/'^^ --^^otherwiBe allowed by special Dermi8Hinn 1^ f '
"'^"' ^«i"'''«*' ^y

so constructed as tn «h!.«,
PermisBion, models must be Commia-«ruciea as to show exactly every part of the in-

•'°"«'-

Personal
appearance
not required.

Responsi-
bility of
applicant

Correspond-

Documents,
how to be
prepared.

How to be
addressed.

i'ilif.
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RULES OP PATENT OFFICE.

vention claimed and its mode of working. In cases where

samples of ingredients are required by law, they must be

contained in glass bottles properly arranged; but danger-

ous or explosive substances must not be sent. Both

models and bottles must bear the name of the inventor,

the title of the invention and date of the application;

they must be furnished to the Patent Office free of charge

and in good order.

8. All fees should be transmitted with the appli-

cation for any action by the office. Remittances must be

in current bankable funds, bank drafts, money orders, or

certified cheques payable at par at Ottawa. Money

sent by mail should be in registered letters and is at

the risk of the sender. Drafts, money orders and cheques

should be made payable to the Commissioner of Patents,

Ottawa.

9. An applicant for an original patent, or for the re-

issue of a patent, shall proceed with his application with

due diligence; and upon his failure to prosecute the same

within a period of one year after the date of the acknow-

ledgment of the filing of his appliiyttion, or other sub-

sequent official action of which notice have been duly

given, the same shall be held to be abandoned, and any

fees paid thereon forfeited, unless the Commissioner is

satisfied that the cause of the delay was not the fault of

the applicant.

In any case, however, in which it is established to the

satisfaction of the Commissioner that there is unneces-

sary delay on the part of the applicant in the prosecution

of his application, and that such delay may injure the nght

of other parties, the Commissioner may require the ap-

plicant to proceed with the prosecution of his application

within such period less than one year as to the Conimis-

sioner may seem reasonable; and upon the failure of the

applicant so to do, his application shall be held to be

abandoned, with forfeiture of fees, as aforesaid.

Prosecution of an application, to save it from aban-

donment, must include such proper action as the condi-

tion of the case may require.

Ill
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10. Two or more separate inventions cannot be claimed aep»r»t« in-m one application, nor included in one Patent. But If
"en'ion"-

separate matters are represented to be so dependent on,
and connected with, each other as to be necessarily taken
together, to obtain the end sought for by the inventor,
the Commissioner of Patents shall be the judge whether
or not the pretentions of the_ applicant in such respect
can be entertained.

11. The filing of a protest against the issuing of a Protest.
Patent shall not be taken in itself as sufficient reason to '"•'''' "'
withhold the granting of such Patent to an applicant.

12. A Caveat can only be filed by an inventor, and Cmau.
shall be composed of a specification {and drawings),
certified on oath (Form No. 17) and the applicant may,
while it is pending, lodge additional papers, provided
they relate exclusively to the same invention. The per-
son filing a Caveat will not be entitled to notice of any .single in-
application pending at the time of filing his Caveat. A vention.

Caveat must be limited to a single invention.
The specification of a Caveat should be sufficiently Caveat

precise to enable the Office to judge whether there is a •peoiflca-

probable interference when a subsequent application is
"""

filed.

13. Drawings in duplicate, to be attached to the Drawings,
duplicate specification, must be made in India or carbon
ink, on sheets of tracing cloth other than Lmaura or
similar fabric, eight by thirteen inches, neatly executed
and without colours.

Each sheet of tracing linen shall contain the following Certificate,
certificate at the bottom: "Certified to be the drawing.^
referred to in the specification hereunto annexed," and
signed by the inventor or his attorney; place, date, and
signature of two witnesses.

All drawings must be clear, sharp, well-defined, not too
fine and perfectly black.

Lines that are pale, ashy, very fine, ragged or broken,
give bad results when photo-lithographed.

Brush-shading, tinting and imitation surface graining
should never be used; and in fine-shading the result
should be attained with as few lines as possible.

!S<
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Section lines also should be as open in their spacing

as the case will admit of, and these, as well as all right

lines, in order to insure clearness, should be made with a

ruling pen. The shading of convex and concave surfaces

may be dispensed with when the invention is otherwise

well illustrated.

Shade lines may sometimes be used with good effect,

hut heavy shadows where they would obscure lines or

letters of reference, should be avoided.

With each application an extra full set of drawings

must be supplied on double Bristol Board, 8 by 13 inches,

without writing on its face, merely the usual reference

letters; no title, certificate, nor signatures; on the back of

the sheet the name of the inventor and the title of the

invention must be written in pencil.

The card board drawing should be rolled on a roller

for transmission to the office, as folding will prevent its

usefulness for photo-lithographing.

14. In the matter of a re-issue, under Section 24 of the

Act, whatever is really embraced in the original applica-

tion and so described or shown in the same, that it might

have been embraced in the original Patent, may be ground

for a re-issue. No new matter can be introduced into the

specifications, nor shall the models or drawings be amend-

ed except each by the other. In the absence of model or

drawing, the re-issue may contain amendments, upon

satisfactory proof to the Commissioner that such amend-

ments were part of the invention, although omitted in the

original application. Separate patents may be issued for

each separate and distinct part of the invention, compre-

hended in the original patent.

15. Information in relation to pending applications

will be furnished only to applicants, or to such persons as

may be duly authorized in writing by them to obtain the

same.

16. The Office can not respond to inquiries as to the

probability of an alleged invention being patented in ad-

vance of an application for a Patent; nor to inquiries

founded on brief or imperfect descriptions, propounded

with a view of ascertaining whether alleged improve-
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ments have been patented, nor unless the name of the Noractu
patentee, and, as nearly as possible, the date of the councilor.
Patent, be given; nor can it act as an expounder of the
Patent Law, nor as counsellor for individuals, except as
to questions within the office.

In order to avoid unnecessary explanations and useless
loss of time and labour, it is particularly recommended
that reference be made to the law before writinir on anv
subject to the Patent Office.

A copy of the Rules with a particular section marked, Marked
sent to any person making an inquiry, will be deemed a *"'«««<)
respectful answer by the Office. Forms.

..„." \' '? .'i!*'"''uf'
''°"' '" "''^ interests of the appli- Proceeding.,

cant and of the public service, that the papers and draw- •<>"
mgs should be prepared by competent persons. There-

'«""«««<'•

fore the applicant is advised, unless himself competent
to draw up paper, in connection with the application, to
employ a skilled attorney, as the value of patents is
largely based upon the ability with which the specification
and claims have been prepared. The Office will always
decline to advise the selection of an attorney.

18. All business with this Office should be transacted Trun-
in writing. The action of the Office will be based exclu- ««'ion»tob«
sively on the written record. No attention will be paid

'" '"'""»

to any alleged verbal promise or understanding in re-
lation to which there is any disagreement or doubt.

19. An assignment is to be accompanied by a copy Aseimi-
thereof; the original will be kept in the Patent Office, and nientn.
the copy will be returned to the person sending it, with
certificate of registration thereon.

20. All cases connected with the intricate and multi- MiwellM-
rarious proceedings arising from the working of the Patent •'"' "»»"
Office, which are not specially defined and provided for decld'ed""in these Rules will be decided in accordance with the
merits of each case under the authority of the Commis-
sioner; and such decision will be communicated to the
interested parties in writing.

21. Applications for patents sent to this Office unac- F^must
companied by the fee provided by law, will receive no ^SS^.

1,1

; J
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Rilkt to
anwttd »!>•

plication.

official recognition, nor be filed nor numbered; they will

merely be pigeon-holed, and only marked filed the day

on which the fee shall have been received.

22. The applicant has a right to amend before or after

the first rejection or action; and he may amend as often

as the examiner presents new reference or reasons for

rejection. In -so amending the applicant must clearly

point out by letter accompanying his amendments and

not therein, all the patentable novelty which he thinks

the case presents in view of the state of the art disclosed

by the references cited or the objections made. He must

also show how the amendments avoid such references or

objections.

23. The specifications and drawings must be amended
and revised when required, to correct inaccuracies of de-

scription or unnecessary prolixity, and to secure corres-

pondence between the cla^m, the specification and the

drawing. But no change in the drawing may be made
except by written permission of the office.

How amend- 24. Amendments must not be made by erasures or

S°miuie""° insertions in the original papers, but must be made on

fresh sheets of paper, so that the sheets containing the

matter to be amended may be removed from the appli-

cation and replaced by sheets containing the amendments.

Amendments to the specifications must be made in

duplicate, and those to the claims in triplicate.

Amendment
of drawing
and speci-

fication.

COMPULSORY LICENSES.

Petition fur 25. A petition to the Commissioner for an order for a

rom'°ior ''<=«"»« <"»der Section 44, paragraph (o), of the Act, shall

uSmfor^ show clearly the ground or grounds upon which the pe-

ion titioner claims to be entitled to a license, and shall state

in detail the circumstances of the case, the terms upon

which he asks that an order be made, the purpose of

such order, and the name and address of the patentee

and of any other person who is alleged in the petition to

have made default.

revoeation
of patent
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.tatuILt 1 1 . * *^""'*' •«o™P»nied by affidavit, or.tatutory declaration, in proof of the allegation, contained

lvlH.„
"•**""•"' '"«**''" «'"> "y other documen °ry

Xr th,'? '"•'"'"V ""l
P««"on« »h»ll witl,i„ "r day^after the leavmg of ,uch petition deliver to the patenteeand any other pemon who i. alleged in the pet?'ion tohave made default, copie. of the%etition and o "uch

Lf, K^^" Commis.ioner, leave at the Patent Officetheir opposition, to .uch petition, together with theiraffidavit, or statutory declaration, or other documentarvevidence in .upport, in an.wer, and if they do .o .haH

an7th/"""rv
''"™' *" ""^ P"*'"""" wit'hin t^n'dayand the petitioner may, within ten day. from .uch iLmentioned delivery, leave at the Patent Office hh, affidavit or statutory declaration, and other documentarv

ZtTt:\7l'; ?" " "* •*»- -• »•""' d'livrcopTe^tnereof to the patentee or any other per.on alleged in thepetition to have made default within ten day., .uch la.tmentioned affidavit, or statutory declaration^be'ng cotfined to matter, strictly in reply.

h^ '^,\^°
'I"'"""'

^^'*''"'« than a» aforesaid may be left

re'Lu'sufoVof'tl! 'r
'"''*''"* °'""*' """P' '"' leave or onrequisition of the Commi..ioner, and upon such terms ifany, a. he may think fit.

"

29. The Commissioner may at any stage of the oro

partThere,
.""'' """'" •"""'"•' '" ""y "<"<"' "ot a

^hiil ;!
° "ho may be interested in the patent and

low !„ 'if''
"""^ '"' *"""""' •'y '"« <>"'". and »ay al-

IZh nl "T" u°
'"'""""« '" "" proceedings. After

In™/TT '"u
''*™ *"<"""1 '° intervene, he shall be

Sn«eSln hi. I'r."- '"!r
"'

'J""'"''
""" Petitionerhadalleged m his petition that such person wa. in default.

SO. On completion of the evidence, or after the ex-Piration of the time for completing the »me, the Com-

To be left

with evi-
dence At
Patent
Office.

Of^xwantii'
oppoflitions
and
evidence

Evidence in
reply.

Closing of
evidence.

Other
parties
interested
may be al-

lowed to
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Hearing of
the petition.
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miuioner, on the request of the petitioner, shall fix a

time for hearing the petition, and shall give notice to the

petitioner, the patentee, and a'l other parties to the pro-

ceedings, that it is his intention to hear the petition on a

specified day, which day shall not be less than two weeks

from the date when the notice is served.

SI. All petitions and other documents lodged at the

Patent Office shall (unless the Commissioner otherwise

direct), be typewritten or printed, and the parties shall

furnish .o many copies of the documents lodged by them

as sh^ll be required by the Commissioner.

S.' Parties shall be entitled to have copies of all

papers lodged in respect to the petition, at their own ex-

pense. The petitioner and each of the other parties shall

specify an address for service in Canada, and may be

heard in person or by counsel or by a duly authorised

agent.

33. The Commissioner shall, if so requested, hear coun-

sel on behalf of the Crown on the question of granting the

prayer of any petition. Counsel on behalf of the Crown

shall not be required to give notice of the grounds of any

objection he may think fit to take or of any evidence

which he may think fit to place before the Commissioner.

34. Any notice required to be served or given by the

rules relating to compulsory license may be served or

given by posting the same to the party to be notified in a

registered envelope, and documents required to be de-

livered may be delivered in the same way.

35. The times p-escribed by these rules may lie altered

or enlarged by the Commissioner if he thinks fit, upon

such notice to parties interested and upon such terms, if

any, as he may direct.

NoTi:—Appendix of forms issued by Patent Office,

with annoUtions, are to be found in Appendix to this

book written by Mr. Lynch.
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IN THE EXCHEQUER COURT OF CANADA.

GENERAL RULES AND ORDERS.

''
X^^'^'l f„n!"A'°" *^ Of "The Exchequer CourtAct (R.S 1906, C. 140) it U hereby ordered that theoUowmg Oener.l Rule, and Order, .hill be n forceto regulate the practice and procedure in any aDpeat

miMioner of Patent., a. provided in 3-4 Oeor.e V
c'r Act.'-'"*''"'''''

"*" ""'' '» «-"» the ExXqu'-;

oi-i^'nA? 'ri""*'.'"
*'"' Exchequer Court from a de-oi.ion of the CommiMioner of Patent, objecting to grant

.h5f heh"' 'IVl*'""
!'"" •>* ^y '"'y of rehetr „g,*and

Ind no «tv''" ^^ '"'"" °' ""'"<"' '» " nummary wayand no petition, case, or other formal proceeding excent.uch notice of motion .hall be nece,.ary The a„Dellanmay by notice of motion appeal from the wholeT anypart of any deci.ion of the Commiwioner and the L?i^^o motion .hall .tate whether the whole 'or part onKo.uch decLion i. complained of, and in fhe Utter ca,e

Rule..
*"""

'". ^''*""'''''' "A" »o the-e

H-„?^' ^"l? ^"^ P*""" '"*«"<*» »o "PPeal from anvdeci.on of the Commi„ioner of Patent, o^ecting ^ogrlnta patent of invention he .hall within ,ix ionthf a°t?r he

G"orge''T'c"°*i'r.'" rV'"""'' " P™vided 'bTA
^tnJ' i\z S; "• '*" '• *'* « "ot'ce of motion in theoffice of the Regi.trar of the Court. A copy of ?he notice

Patrt."'"and' n"'°
'' '""*'' "P"" ""' CommilsLer rf

».
"ppeal. The Exchequer Court or a Judge thereof

Z? k'*1' r'""* "' "•* """^ "' "otion upon any per^.on who before the hearing of the appeal m^y appear"^ to
i2—r*TiiiTt

I
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have an intereit therein, and in the meantime may poet-

pone or adjourn the hearing of the appeal upon euch

terma ai may be thought fit, and may give such judg-

ment and make euch order ai might have been pven or

made if the peraons lerved with luch notice had been

originally partiei thereto. Any notice of appeal may be

amended at any time ai the Exchequer Court, or a Judge,

may think fit.

SSO. Where the appeal cannot be heard at the place

and time mentioned in the notice of motion, at leait

Mven days' notice of the time and place subeequently

fixed for such hearing shall be given to the Commis«oner

of Patents, and to any party who may be affected by

such appeal.

3S1. The Commissioner of Patents shall forthwith after

the service upon him of the notice of motion by way of

appeal, transmit to the Registrar of the Exchequer Court

all papers, proceedings and evidence before him relating

to the application for the patent in question.

S32. On any such appeal the Exchequer Court shall

consider and determine the same upon the documents and

evidence before the Commissioner of Patents at the date

of the decision complained of, and upon such additional

evidence relating to the questions, in controversy as it

may in its discretion direct to be given.

333. The General Rules and Orders regulating the

practice and procedure in suits before the Court shall, so

far as applicable, prevail in proceedings on appeal from

the Commissioner of Patents.

334. The costs of and incidental to all proceedings on

such appeals shall be in the discretion of the Court or a

Judne. The Court, or a Judge, may order a lump sum in

lieu of taxed costs.

3Sj. All appeals from the Commissioner of Patents

oending before the Governor in Council at the time of

the coming into force of 3-4 George V., C. 17, intituled

"An Act to amend the Exchequer Court Act, in which

the documents and proceedings relating thereto have been
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«nd served by the .ppellant in every .uch .p«al in he

"X-fisrr.i'or
•""•" ""' "-- •"" '-^o coi-r:

Dated .t OtUw., thi. Wth day of September, 1913.

(Signtd) W. Q. p. Cab»el»,

J.E.C.

Nhi'

'i!/,,.

iiili
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SCHEDULE "A."

NOTICE OF MOTION ON APPEAL.

In the Exchequer Cocbt op Canada.

On appeal from the Commissioner of Patents.

In the Matter of an Application for Letters Patent of the

Invention for [stating briefly the nature of the inven-

tion.]

A. B.
Appellant.

TAKE NOTICE that this Honourable Court will be

, the ^^y ^^

TZ\Z thereafter as Counsel maybe heard on behalf

of the above named Appellant, that the decision of the

Commissioner of Patents made on the

y.„ of
refusing to grant a patent of

fnvention to the said Appellant 1°^ fjf
'?«:'''"'»

f .^
deciHon i, complained o/.-so much of the decision of the

Commissioner of Patents made on the ""y

„f as declares (here set out the part

which is the subject of appeal)! be reversed, and such

Tder for the relief of the Appellant be made herein as to

this Honourable Court may seem just.

Dated at this

19 .

day of

{Signed) A. B., Appellant, or

C. D.,

Solicitor for Appellant.
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It may be in the first place

- conipilationisTn^e^irfor't'"' """/"" "'''""

terested in talcing out n«w / "'* "' ^^"'^ '"-

and particularly to furnirdeL" '""f°"' '" ^'"""'»-

of inventor. Unteer't iran^ rh"'"'^
*"« -'"

and also at the sam- fim .
"""' '"terested;

Patent Office itsef "; ^n IT" ' t '^"'' '" '"^

from defective applicafions * -"""Pl-eations arising

annSir by 'ptagrthl t^ "f ?
'''^^" '" '""' '^'»'"

points, on which it hTve'f ."• " """'" '='^" "'o'"

conceptions and cons -ent
'
'" "'''"'"'"' *'"'* •^''-

applicable to special eases
'"'""°" °' ""t"""

theSen:'S"::e:n;r'tC ""7^: ^"'»- -"- -^

by practice in he Vltl OffI """V™ '^^^ "''•'""''^•"^

made to interpret the 4^7; " "r"^""' ''''^ ''-'
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""'' ''* '"^'^"^ »•"" °o

which refer toquestrns which h°"
""*""' "' ^'''^ A"'
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'"'' "' '""^ ""^^''
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the Patent Office '
'
""' """"^ """""^ "<"-«
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CHAPTER 69.

An Act respecting Patents of Invention.

SHORT TITLE.

1. This Act may be cited as the Patent Act. R.S., c.

61, 8. 1.

inteb'pretation.

2. In this Act, unless the context otherwise requires,

—

(a) 'Minister' means the Minister of Agriculture;

(6) 'Commissioner' means the Commissioner of Patents,

and 'Deputy Com>nissioner* means the Deputy Com-
missioner of Patents;

(c) 'invention' means "^ny f^ew and useful art, machine,

manufacture or composition of matter, or any new

and useful improvement in any art, machine, manu-

facture or composition of matter;

(d) 'legal representatives' includes heirs, executors, ad-

ministrators and assigns or other legal representatives.

R.S., c. 61, s. 2.

Patent Office and Appointment of Officers.

Patent Office Constituted.

3. There shall be attached to the Department of Agri-

culture, as a branch thereof, an office which shall be called

the Patent Office; and the Minister of Agriculture for the

time being shall be the Commissioner of Patents. R.S.,

c. 61, s. 3.

Duties of Cohuissioner.

4. The Commissioner shall receive all applications, fees,

papers, documents and models for patents, and shall per-
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form and do all act, and things requisite for the grantinT

.t- :•= in™, 1j~:ti:z " •"" '"" '"

Deputy and Officebs.

oe:;t;'^o^::^nrr;,:\^r:: r' r
'"

tlie deputy Commissioner as are necessarv (nr ,h^

Patents is authorised or empoweredt do^ byTnTZwln
a y ~ ""'/" ""^ "'"""^ "' "-- Deputy CoLtCrany person performing the duties of the Deputy M,n

Act may, as acting deputy commissioner, do any such ator thing. 60-61 V., c. 25, s. 1; 3 E. VII., e. 46^., 1

C0BBE8PONDENCE

l-orrespondence w th the PatBiit nff; _. ,

on either with the invpn,^! k-
"" """^ ^^ "af'^d

I- 1 1 1 :i

iJii
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340 APPENDIX—CANADIAN PATENT OFHCE PBACTICE.

pRILmiNASY SlABCHEB AND InQUIBIXS AB TO PATENTED

Inventions.

The Patent Office always declines to respond to in-

quiries as to the patentability of an alleged invention In

advance of a regularly filed application for patent accom-

panied by the required fee (for tariff of fees see page 391);

also to inquiries founded on brief or imperfect descriptions

with a view of ascertaining whether alleged inventions or

improvements have been patented, unless the name of the

inventor be given.

Patent Office Refuses Acting as Expounder of Law

OR IN Rbcomhendino Attorneys.

The Patent Office further declines to act as an ex-

pounder of the Patent Law, or as counsellor for indivi-

duals, except as to questions within the office, or to advise

inventors or others in the selection of an attorney. Unless

an inventor is competent to prepare his papers and draw-

ings for an application for patent, he should employ a

skilled attorney, as the value of a patent is largely based

upon the ability and clearness with which the specification

and claims have been prepared. Speaking generally, it is

greatly in the interest of the inventor, and the Patent

Office, to seek the services of an attor* "y possessed of

technical knowledge and experienced in practice, in order

that an applicant for a patent may obtain the fullest pro-

tection to which he is entitled. The Patent Office cannot

advise or assist an applicant in the preparation of his ap-

plication for patent, or, the framing of other documents.

A personal appearance of the applicant, or his repre-

sentative, at the Patent Office is not required, unless

specially called by the Commissioner.

No Registration of Pate"t Attorneys.

There is no provision in the I atent Act or Rules of

Practice for the registration of patent attorneys; therefore

any person qualified to act in such capacity may do so

without the intervention of an attorney resident in Canada.

When an attorney prepares and presents an application for

a patent afterwards assigned, the assignee may appoint a
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new attorney. A power of attorney may at any time whilethe application i, pending, be revoked, and ?he aTpl^anlmay prosecute the .ame.or appoint a new attorney

Powers or Attorney.

-n ^i/:^^^j;x^^:^:sz^
pet Uons under the Section, named m^ult'be l^iled' y 't^patentee or owner of the patent unless a new power ofattorney „ filed authorizing the same attorney or anotherperson to do so. An exception, however L made "n or!Benting a petition to have a patent brought u"Ser Section44 (Compulsory License Clause). If the apDlica^on^^made by .ny person on behalf of the owner of'^ the pateninstead of by the owner himself, it must be accomnanTedby an authorization from such owner to that efTec^ or

Patent mf"^
the original patent will be considered by' thePatent Office sufficient evidence of authorization.

MiSCELLANEODS CaSES, HoW TO BE DECIDED.

f»ri^,'i
„"''*'' connected with the intricate and multi-farious proceedings arising from the working of the p""ent

the'RulI ''f\''r T '^"""'^^ '^^«'""' "nd provided fobthe Rules of the Patent Office, will be decided in accord

therl^ •*''' """'."f ""'^ '"«« ""der the author tyothe Commissioner; and such decision will be communicatedto the interested parties in writing.
communicated

Seal.
6. The Commissioner shall cause a seal to be made forthe purposes of this Act, and may cause to be sealed there-

with every patent and other instrument and copy thereof
issuing from the Patent Office. R.S., c. 61, s. 6

(See also Sections 22, 35 and 60, pages 364, 374-398.)

Applications for Patents.
7. Any person who has invented any new and useful

art, machine, manufacture or composition of matter, or anynew and useful improvement in any art, machine, manu-
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facture or componition of matter, which was not known or

used by any other person liefore his invention thereof, and
which has not been in public use or on sale with the

consent or allowance of the inventor thereof, for more than

one year previously to his application for patent therefor

in Canada, may, on a petition to that effect, presented to

the Commissioner, and on compliance with the other re-

quirements of this Act, obtain a patent granting to such

person an exclusive property in such invention.

2. No patent shall issue for an invention which has an
illicit object in view, or for,a.iy mere scientific principle or

abstract theorem. R.S., c. 61, a. 7.

An application for patent may be made by the inventor,
joint inventors, assignee, or, in the event of the inventor
being dead, his legal representative, and shall be composed
of the following documents:

—

(1) Petition to the Commissioner of Patents. Form
(1), (2), (3), (4) or (5), pages 404, 405, 406, 407 and 408.

(2) Oath. Form (12), (13), (14) or (15), pages 423, 424,
426, 427.

(3) Power of attorney (if an attorney is employed).
Form (7), page 410.

(4) Specification and Claims in duplicate). Form (9),

(10) or (U), pages 412, 416 and 421. Instructions on page351.
(5) Drawings on tracing linen (in duplicate). See in-

structions on pages 353, 354 and 355.

(6) Drawings on double bristol board. See instructions

on pages 353 and 354.

(7) Third copy of claim or claims. See page 350.

(8) A covering letter enclosing the statutory fee and
enumerating the enclosures.

(9) Assignment with copy and recording fee 12.00 (if a
part or the whole of the invention is assigned).

Documents.

All documents must be legibly and neatly written;

typewritten or printed in either the English or French
language on but one side of foolscap paper (8 x 13 inches),

with margin of one inch and a half wide upon the left hand



VP.-ENDU-CANADIAN PATENT OFP.Ci: PKAtTIOE. 343

What May Not be Patin/ed.

of whicrirLTLy^oTro/r-ir^"''?' "" "«'

scientific principle
' morality, „r for a mere

Insanity or Inventor.

Corporations oh Companies

Death or Inventor.

Medical Compounds.

'!»

'fill

fill
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On application to "The Minister of Agriculture (Trade
Marie and Copyright Branch), Ottawa, Canada," the Act
governing trade marks and the rules and forms appertain-
ing thereto will be gratuitously furnished.

ArpLicATioN Restricted to One Invention Unless
Connected.

An application for a patent must be restricted to one
inventio."!, unless sep rate matters are represented to be so
dependent on, and connected with, each other, as to be
necessarily taken together to obtain the end sought for by
the inventor. The Commissioner of Patents is to be the
judge whether or not the pretentions of the applicant in
such respe. may be entertained.

Ir Application Contains More Than One Invention.

If an application is found to contain two or more
separate inventions the Patent Office will so advise the
applicant and he will he requested to divide it, retaining
in the pending application whichever invention he may
elect. The other invention or inventions may be made the
subject matter of separate applications, which must con-
form to the rules and forms applicable to original appli-
cations and be accompanied by the usual statutory fees.

The divisional application or applications will be entered
and considered as of the same date of filing as the original
application; and thus come within the provisions of Section
Eight of the Patent Act, should the inv< '.tion have been
patented elsewhere, more than one year. The specifi-

cations should contain a reference to the original appli-
cation by giving its date of filing and serial number.

Divisional application or applications must be filed

within twelve months from the daf of the call lo divide.

Novelty of Inveution.

Under the foregoing section of the Patent Act, an in-

vention, to be susceptible of being patented, must possess
novelty elsewhere, as well as in Canada.

Incomplete Application.

An informal or incomplete application will not be re-

ferred to the examiner until it is made to conform with
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Abandoned Application.

When an application for a patent has become aban-
doned by failure to complete or prosecute the same, the

Commissioner may, under the power given to him by the

ninth rule of the Rules and Forms of the Patent Office,

reinstate the application and order it, if otherwise in con-
dition, to be referred to the Examiner. Before, however,
exercising this discretionary power, the Commissioner must
be satisfied, after sufficient proof has been filed in writing,

that the cause of the delay was not the fault of the appli-

cant. In some cases the Commissioner may exact that the

statement of facts or proof be supported by an affidavit;

or, in the case where the delay has occurred through pro-

longed illness of the applicant, that a medical certificate

be adduced. No fee is exacted for the reinstatement of an
application.

As TO Inventions for which Foreign Patents have
been Taken Out.

8. Any inventor who elects to obtain a patent for his

invention in a foreign country before obtaining a patent

for the same invention in Canada, may obtain a patent

in Canada, if the patent is applied for within one year

from the date of the issue of the first foreign patent for

such invention.

2. If within three months after the date of the issue of

a foreign patent, the inventor gives notice to the Com-
missioner of his intention to apply for a patent in Canada

for such invention, then no other person having commenced

to manufacture the same device in Canada during such

period of one year, shall be entitled to continue the manu-

facture of the same after the inventor has obtained a

patent therefor in Canada, without the consent or allow-

ance of the inventor.

3. No Canadian patent issued previous to the thirteenth

day of August, one thousand nine hundred and three, shall

be deemed to have expired before the end of the term for

which it was granted merely because of the expiry of a
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foreign patent for the same invention. 55-56 V c 24 «
1; 3. E. VII., 0. 46, s. 2.

'

When a Fobeion Patent has been Issued
An application for a Canadian patent, corresponding

^^iJf f 7^' " ''"''"^ °f ">« «"t issued foreTmpatent; and will be received up to and including the ann°
btth? ^""" P™V'""« t"-^' tJ-^ application is accompaniedby the statutory fee, payable at par in Ottawa. ^

"""'

Applicant Responsible fob Delay in Tbansmission

.ff„^»°
application for patent or payment of fee takeseffect only when .t is actually received at the Paint

t^h"";gh'" 'hr?auH Tth'"^" ':r
"''•'''' '" ^^^^tnrougn tne fault of the postal serv ce. The aoDlirantmust take upon himself the risk of the mode or an"mission; consequently, it is unwise to delay maU ngtheapplication and fee until a day or two before thT^pLo?

t^he year mentioned in the preceding section of the Parent

Notice of Intention to Apply fob Patent.

ihJt^
"°"'"' "sabove and as defined in sub-section 2 ofthe Act, may be filed at the Patent Office any time within

oretnTt^^
""*'.' '^' '^'"^ "^ "-" «""^«* co "ponding

lee of 1^2 So
""** """' ^ accompanied by the prescribed

the^filiL"*^?
of a foreign patent dated, as of the date of

ZJa^ application the aforesaid three monthsperiod commences to run from the date of the i.,sue orsealing of such patent.

inve!!trn!'"."^
°' an application for patent in Canada for an

hln th^« .K
^^ a foreign patent, not issued more

ZTJ*^ '^It^^l "r"""'' ^"^^ "<" tak« ffom the in-ventor the right of also filing the notice, above defined

extendTh?**'*""*?'^' ^Z "*''" "" ""> Pat""* Office, toextend the time of a "Notice", or grant a delay longer

but it r I? """'l^' '° "'" ""« application for patentbut It IS obvious hat the Commissioner has not this dis-

the PatlL^rr' "• "^." "''''« '«™s of Section Eight ofthe Patent Act, requiring that the Canadian application
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should be filed within twelve months from the date of the

issue of the corresponding foreign patent.

The Patrat Office does not prescribe any specific

form for giving notice of intention to apply for a patent;

the notice, however, should cite the first issued fcdgn
patent, by giving the number, date, name of patentee and
title of invention.

Expiry of Foreign Patent.

The expiry of a foreign patent for the same invention

does not affect the life of the Canadian patent.

Improvements Mat Be Patented.

9. Any person who has invented any improvement on

any patented invention, may obtain a patent for such im-

provement; but he shall not thereby obtain the right of

vending or using the original invention, nor shall the patent

for the original invention confer the right of vending or

using the patented improvement. R.S., c. 61, s. 9.

Oath of Inventor to be Made before Obtaininq
Patent.

Or of the Applicant if the Inventor is Dead.

Before Whom Oath Mat be Made.

10. Every inventor shall, before a patent can be ob-

tained, make oath, or, when entitled by law to make an

affirmation instead of an oath, shall make an affirmation,

that he verily believes that he is the inventor of the in-

vention for which the patent is asked, and that the several

allegations in the petition contained are respectively true and

correct.

2. In the event of the inventor being dead, such oath

or affirmation shall be made by the applicant, and shall

state that he verily believes that the person whose assignee

or legal representative he is, was the inventor of the in-

vention for which the patent is solicited, and that the sev-

eral allegations in the petition contained are respectively

true and correct.
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See Section 36, page 374 of the Patent Act for particu-

lars respecting the above requirement.

Particulars Required on Application.

12. The applicant shall, in his petition for a patent,

insert the title or name of the invention, and shall, with

the petition, send in a specification in duplicate of the in-

•ention and an additional or third copy of the claim or

claims. 56 V., e. 34, s. 1.

The title of the invention must bs the same wherever

it appears in the papers, constituting the application for

patent. Titles with fancy or trade names are not allow-

able The practice of inclijding the power of attorney in

the petition is not encouraged by the Patent Office; it

should form a separate document. See form 7 on page 410.

An additional or third copy of claim or claims, free

from the title of the invention, names or date, must be

furnished with the petition for patent; and such claims

should be commenced about five inches from the top of the

first page, to permit the insertion by the Patent Office of

other matter required for the printer.

What the Specifications and Drawings Shall Show.

13. The specification shall correctly and fully describe

the mode or modes of operating the invention, as con-

templated by the inventor; and shall state clearly .^nd dis-

tinctly the contrivances and things which he claims as new

and for the use of which he claims an exclusive property

and privilege.

2. Such specification shall bear the name of the place

where, and the date when it is made, and shall be signed

by the inventor, if he is alive, and if not, by the applicant,

and by two witnesses to such signature of the inventor or

app^ican
.^^^ ^^^ ^^ ^ machine the specification shall fully

explain the principle and the several modes in which it is

intended to apply and work out the same.

4. In the case of a machine, or in any other case in

which the invention admits of illustration by means of
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drawings, the spplicant shall also, with bis application
send in drawings in duplicate, showing clearly all parts of
the invention; and each drawing shaU bear the signature of
the inventor, if he is alive, and, if not, of the applicant,
or of the attorney of such inventor or applicant, and shall
have written references corresponding with the specification;
but the Commissioner may require further drawings or dis-
pense with any of them, as he sees fit.

5. One duplicate of the specification and of the draw-
ings. If there are drawings, shall be annexed to the patent,
of which it shall form an essential part, and the other
duplicate shall remain deposited in the Patent Office.

6. The Commissioner may, in his discretion, dispense
with the duplicate specification and drawing, and in lieu
therr... cause copies of the specification and drawing, in
print or otherwise, to be attached to the patent, of which
they shall form an essential part. R.S., c. 61, s. 13.

Specification.

The specification, as all other documents, must be
legibly written, printed or typewritten, with permanent
inlt, on one side only of sheets of strong white paper 8
inches by 13 inches. At the top of the first page of the
specification, a space of at least four inches should be left
blank. In the preamble, after stating the name and resi-
dence of the appUcant and the title of the invention ttnumbers and dates of any corresponding foreign paten
and the name of the country should be inserted; follower,
by a statement of the object of the invention. The
specification must correctly and fully describe the mode or
modes of operating the invention; concluding with a
specific and distinct claim or claims of the part or parts
improvement, or combination, which the applicant regards
as his invention or discovery. The specification is required
to be in such fuU, clear and exact terms as to enable any
person skilled in the art to which the invention appertains
to make, construct, compound or use the same without
needing to make additional invention.
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I
hi

Claims.

The claims should not be made for the efficiency Or

advantages of the invention, nor should there be any lef-

erence from one claim to another. Each claim should set

forth a combination of elements which is complete and
operative, either for the whole operation or for some
necessary part of such operation. If the state of the art

allows, the claims may be sufficiently general to cover the

preferred and modified constructions, but only one form may
be claimed specifically. If an applicant wishes to claim the

modified forms specifically, he must set them forth in

separate applications. At the end of the claims must ap-

pear the execution, consisting of the place where executed,

and the date, the signaturjes of the inventor and two wit-

nesHes; and such might preferably appear at the top of a

separate sheet of paper from that containing the last claim.

Modifications.

Modifications in the sense of specific variations of the

preferred form of invention are permitted to be described

and shown in the specification and drawings of an appli-

cation. If such modifications are shown in the drawings

they must be described, and conversely, if described in

detail in the specification, they must be shown in the

drawing. Modifications not shown or described in either

the drawing or specification as originally filed cannot be

introduced into the case.

An applicant is allowed to present generic claims cover-

ing all of the modifications shown and described, and

generic claims covering two or more of the modifications,

but it is not allowed in one application to claim specifi-

cally more than one species.

Ahendhents.

Amendments must be made on new sheets of paper

containing the amended matter, and ready for insertion,

and not on the sheets containing the matter to be amend-

ed. These new si nets must be supplied in duplicate for

the specification, and in triplicate for the claims, and ac-

companied by a covering letter pointing out what amend-

ments have been made, and the patentable novelty which
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nexed;" and signed by the inventor or his attorney, in the

presence of two witnesses to which must be added the plaee

and date. The drawing on bristol board should contain no

execution or certificate on its face, but merely the usual

reference letters; yet on the back of each sheet the name
of the inventor and the title of the invention must be

written in pencil.

All drawings must be clear, sharp, well defined, not too

fine, and perfectly black. Sections and shading should not

be represented by solid black or washes. Reference letters

or figures must be clear and distinct. The same letters

should be used in different views of the same parts.

Where the reference letters are shown outside the figure,

they must be connected with the parts referred to by faint

indicating lines. The drawings must show every feature of

the invention covered by the claims. If there are more

figures than can be conveniently shown on the regulation

size (8 X 13) (leaving a margin of one inch on the four

sides) two or more sheets may be used bearing the pre-

scribed certificate and execution as on the first sheet.

The figures should be numbered consecutively throughout

and without regard to the number of sheets. There is no

limit to the number of sheets that may be filed, but no

more sheets should be employed than is absolutely neces-

sary. No change in the drawing may be made except by

written permission of the Patent Office.

When an attorney is employed he may sign the name
of the inventor on the drawing, adding his own signature

as attorney in fact.

The drawing on bristol board should be rolled on a

roller, or enclosed in a mailing tube, or flat, protected with

mill-board for transmission to the Patent Office, as folding

will prevent its usefulness for photo-lithographing.

The above section of the Patent Act, Sub-Section 6,

gives the Commissioner of Patents power to dispense with

the duplicate specification and drawing, or the drawings

on tracing linen and exacts only the drawing on bristol

board; but this power is not at present exercised as the

Patent Office has not yet undertaken to print the specifi-

cations and drawings of patents.
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Models ok Spxciiienb to be Fdbnuued when
REqmRED.

14. In all cages in which the invention admits of rep-

resentation by model, the applicant, if required by the

Commissioner, shall furnish a model of convenient siie tx-

hibiting its several parts in due proportion; and when the

invention is a composition of matter, the applicant, if re-

quired by the Commissioner, shall furnish specimens of the

ingredientii, and of the composition, sufficient in quantity

for the purpose of experiment.

2. If such ingredients or composition be of an explosive

or dangerous character, they shall be furnished with such

precautions as are prescribed in the requisition therefor,

S5-56 v., c. 24, s. 3.

Models or specimens of ingredients are rarely called

for, and should not be sent to the Patent Office unless

required by the Commissioner; but when models are ex-

acted they must be neat and substantial working ones, of

a convenient size; and must bear the name of the inventor

and serial number of the application. All charges for the

carriage of models to the Patent Office must be prepaid;

and after such models have served their purpose they will

be returned to the sender on request at his expense.

Examination of Applications for Patents.

15. On each application for a patent, a thorough and

reliable examination shall be made by competent exam-

iners to be employed in the Patent Office for that pur-

pose. 55-56 v., c. 24, s. 8.

When an examiner has made his final rejection of one
or more, or all of the claims in an application for patent,

and after stating the ground or reason therefor, the appli-

cant has, under the present practice of the Patent Office,

the right to appeal to the Deputy Commissioner of Patents

from such decision.

The appeal should be in the form of a petition headed
"Appear to the Deputy Commissioner of Patents in person

from the decision of the Examiner," and should clearly
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presenting thi, .ppeal i, y^mn.i. I i'""/
"' "™» '<>•

of the Examiner', final r' eotU>n Z,^' •""" "" '^^'
the appeal.

rejection. No fee w exacted for

« Xtt!""' "'""''-•«' -PP'i-'on, will no. be cited

twef„Thru:rorn^:'d'^2^?„"~ "" -"-"ed be.
3 in the afternoon, but aoooin m .

'°"'"''°». "d 2 and
the chief officer of the pTtemom;!!' ?"" ^' '"'"''' ''"''
beforehand. "' ""'"^ »* « reasonable time

16 Nr°"t"" " *'"•'—« -» "AT.„.
»» No application for a oatenf .h.ii i

without the consent in writing J \. ! " """"drawn

".ignee of .uch patent or nn "' u""
"'"^ '««'''"-d

24, s. 4.
*"^ P»" "'"«of- 55-S6 V., c.

When an inventor makoo ,>..

interest in his invention"' one or mZT'"' "' * P"*
assignment accompanies the TL^^

"ore persona, and the
filed subsequently, the pltent'^S,i"'°.f°' P"'""'' »' "
the inventor and assignee or ...' "'"exact that ooth
their own signatures to the wirHf'""'t 'M' "°''^«"« "ver
and if this action is taken withl/" °/ J*"*

"PPlio-tion;
the date of the acknowKe^" of"thTfT^ "°f

^"^ "''«'
cation, or of the examined report AeJe* "' '}' "PP"'
returned, less ten dollars

' ^* P*"l '^i" be

tbe assignee, or assignees, in "Srl^.;^;^ ^^
- ^^th

17 Th. r '^":''«*'' ™ «BANT Patents.

any Of iSoTg"::!.^'^ °''^^'" *" '^-- " P"^- i"

'"ioTSelLr:;™ '"- ""« »"-•' 'mention is

^'^fdy in"thr""
'° '"" ''"* '"« '-«"«- - al-ready in the possession of the public wi-h th» „

sent or allowance ofthe inventor;
'°'"

1 I
I

ill
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(c) When it tppetn to bim that there is no novelty in

the invention;

id) When it nppeara to him that the invention hae been

deacribed in a boolc or other printed publication be-

fore the date of the application, or it otberwiu in the

pouenion of the public;

(e) When it appear* to him that the invention hae al-

ready been patented in Canada, unleas the Commii-

loner ha« doubta a* to whether the patentee or the

applicant ia the firat inventor;

(/) When it appear* to him that the invention haa al-

ready been patented in a foreign country, and the y lai

haa not expired within which the foreign patentee

may apply for a patent in Canada, unleaa the Com-
miaaioner haa doubta aa to whether the foreign pat-

entee or the applicant ia the firat inventor. R.S.,

e. ei, a. 16.

It may be atated that under aub-aection "e" of the

above aection, the Commiaaioner may grant a aecond patent

for the aame invention, on the applicant clearly eatabliab-

ing to the aatiafaction of the Commiaaioner, that he ia the

firat inventor notwithatanding that a patent had been

previoualy granted to another peraon or peraona.

In auch a caae, after both patenta have been granted, it

will be a matter for the Courta to decide which patent

ahall be valid.

Under aub-aection "/" of the aame aection, when an ap-

plication for a patent ia c ".de for an invention patented in

a foreign country by another peraon, and the year men-
tioned in aection 8 haa not expired within which the for-

'

eign patentee may apply f( r a patent in Canada, the Com-
missioner may refuse to grant the patent, unleaa be has

doubts as to whether the foreign patentee or the applicant

ia the first inventor.

It may be remarked that the Patent Act does not pro-

vide toe interferences with applications for patents and
patents already granted.
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Applicant to bk Notiphd.
18. Whenever the Commiiwioner object, to grant a

patent „ .fore«id, he .hall notify the applicant to that
effect and -hall .tate the ground or rea«on therefor, with
.ufflcient detail to enable the applic»„t to an.wer, if he
can, the objection of the Commissioner. R.8., c. 61, h. 17.

Appial to the Governob in Council.
19. Every applicant who ha. failed to obtain a patent

by reaaon of the objection of the Commi-sionPr, a« afore-
•aid, may, at any time within six month- after notice
thereof ha. been mailed, addressed to him or his agent, ap-
peal from the decision of the Commissioner to the Oover-
nor in Council. R.S., c. 81, s. 18.

Tlie above section of the Patent Act provides for anappeal to the Governor-General in Counci'by Iny appn"

oojection of the Commissioner on ..ny of the eround.mentioned in Section 17. :,.ch appeal should be mad"7„ the

[hL?,h " ""•"""; "'"'"'' °"* »"'•'• """»»' ""d "rguments

con entrn„"'"'TK'"'* ""'J ""^T.
*° '*•''*"'« '» '"PP"-"' "f h »contention. The period within which this appeal may be

r7«t]
""

T^i*"
'""° *'"' '^"'^ "f ""> Commissioner'^

refusal to grant the patent. No fee is exacted.

Appeal TBANSPERREt to Exchequer Court.

the R,r.nt!' f.^'^ff
">« Se^'ion <>' 1912-13 to amend

nor-Generfl in r"''
^ct the jurisdiction given the Gover-

?.™^ f
.'",C:o"«><"l by the above section was trans-ferred exclusively to the Exchequer Court.

The terms of the amending Act are as follows:—
An Act to amend the Exchequer Court Act

His Majesty, by and with the advice and consent of
the Senate and House of Commons of Canada, enact, a:,
follows:

—

0. /'."'.fS'*'*"*'
^'""' ^'*' «''«Pt" 140 of the Revised

Statutes, 1906, is amended by adding the following section
immediately after section 23:—

'1:1'

: I

Hi'Mi

I;
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"2Sa. Every applicant for a patent under The Patent

Act who has failed to obtain a patent by reason of the

objection of the Commissioner of Patents as in the said

Act provided may, at any time within six months after

notice thereof has been mailed, addressed to him or his

agent, appeal from the decision of the said commissioner
to the Exchequer Court.

"2. The Exchequer Court shall have exclusive juris-

diction to hear and determine any such appeal.

"3. The Exchequer (jJourt shall have exclusive juris-

diction to hear and determine any now pending appeals to

the Governor in Council under section 19 of The Patent

Act."

CoNPUCTino Applications.

20. In case of conflicting applications for any patent,

the same shall be submitted to the arbitration of throe

skilled persons, two of whom shall be chosen by the ap-

plicants, one by each, and the third of whom shall be

chosen by the Commissioner; and the decision or award of

such arbitrators, or of any two of them, delivered to the

Commissioner in writing, and subscribed by them or any two
of them, shall be final, as far as concerns the granting of

the patent.

2. If either of the applicants refuses or fails to choose

an arbitrator, when required so to do by the Commissioner,

and if there are only two such applicants, the patent shall

issue to the other applicant.

3. If there are more than two conflicting applications,

and if the persons applying do not all unite in appointing

three arbitrators, the Commissioner may appoint the three

arbitrators for the purposes aforesaid.

4. The arbitrators so named shall subscribe and take

before a judge of any court of record in Canada, an oath

in the form following, that is to say:

—
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^rbhr^tn^LT^T'^'^i '^^^' ''^'"K duly appointed anarbitrator under the authority of the Patent Act, do hereby
solemnly swear or (affirm, as the case may be), that I willwel and truly perform the duty of such arbitrator on theconfhoting apphcations of (CD. andE.F.) submitted to me."

5. The arbitrators, or any one of them, when so swornmay summon before them any applicant or other person,'and may require him to give evidence on oath, orally or in
writing (or <,„ solemr^ aHirraation, if such applicant or per.on
.0 erUUled to affirm in civil cases), and to produce suchdocumen 8 and things as such arbitrators deem requisite
to the full investigation of the matters into which they are
appointed to examine, and they shall have the same power
to enforce the attendance of such applicants and other
persons, and to compel them to give evidence, as is vested

which the arbitration is held.

6 The fees for the services of such arbitrators shall be amatter of agreement between the arbitrators and the appli-
cants, and shall be paid by the applicants who name them,

named by the Commissioner, which shall be paid by the
applicants jointly. R.S., c. 61, s. 19.

with^t*!!^
*"

t!'*"'"^'-
/sports a conflict in part or in wholewith two applications for patents the Commissioner directs

^L^ applicants be so advised and calls upon each to

Sre,n» *"*"*"*"' ™"'' aPPo'-t^ent to be"^ made ove^their respective signatures. In this notice of conflict theapphcants or the r attorneys of record are given tSe names
tffln" ?.!'' °' *''" "spective opposing parties, thus

mnfTtwVn" T^T'^ "' coming' to^ome agree!ment, ,f they can, rather than undertake the proceedinitsand consequent expense of an arbitration.
P""""""°8'

nn. r**"^ ''r°^°'
practice the applicants are allowed

and "n'o'tifvThe'^r
'"*''•''' """ *° ""P"'"' theirTrbUrrrs

cantsT»n ^''^.C^om^ss.oner, unless one of the appii-cants at an earlier date appoints his arbitrator, in which

.ill?

iii
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ii

case the opposite party is advised of this and given from

thirty to sixty days within which to appoint his arbitrator.

Failure in this respect will bring his case under clause 2 of

the above section of the Patent Act. For good reasons,

however, the Commissioner may extend either period.

The action of the Commissioner in fixing a shorter time

than the year above mentioned is, by virtue of the dis-

cretionary power given him in the following rule:

—

"In any case, however, in which it is established

to the satisfaction of the Commissioner that there is un-

necessary delay on the part of the applicant in the prose-

cution of his application, , and that such delay may injure

the rights of other parties, the Commissioner may require

the applicant to proceed with the prosecution of his appli-

cation within such period less than one year as to the

Commissioner may seem reasonable; and upon failure of

the applicant so to do, his application shall be held to be

abandoned, with forfeiture of fees."

When both parties have selected their arbitrators, and
have submitted the names to the Commissioner, and have

agreed upon the locality (which must be within the limits

of the Dominion) where they shall meet, the Commissioner

will forthwith appoint the third or Government arbitrator

who, upon acceptance, will receive from the Patent Office

the duplicate specifications and drawings last accepted by
the examiner and upon which the conflict was declared. It

will then be his duty to confer with the interested parties

and arrange for the date of sitting, etc.

It is customary for the Commissioner to appoint the

Government arbitrator in, or nearby, the locality chosen by
the applicants for holding the arbitration; but in no case

does the Commissioner interfere or take any part in regard

to the fees for the services of the arbitrator appointed by
him; the Patent Act providing that he shall be paid by the

applicants jointly. The remuneration to be paid to the

three arbitrators is entirely a matter of agreement between

them and the applicants.

The above section of the Patent Act contains the form

of oath to be taken by the arbitrators before a judge of

any court of record in Canada; and sub-section 5 clearly

defines their powers.
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cation, "inrofveT il^Z- l^'T T T'' ""> '^^ ''PP"-
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Commissioner may appo"„r?he Ih*
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granting of the same, the exclusive right, privilege and

liberty of making, constructing and using, and vending to

others to be used, the said invention, subject to adjudi-

cation in respect thereof before any court of competent

jurisdiction.

2. Ill cases of joint applications, the patents shall be

granted in the names of all the applicants. R.S., c. 61, a.

20.

FoBU OF Issue of Patent.

22. Every patent shall' be issued under the seal of the

Patent Office and the signature of the Commissionar or of

the Deputy Commissioner, and, when duly registered, shall

be good, and shall avail the grantee and his legal repre-

sentatives for the term mentioned in the patent.

2. The Commissioner may require that any patent, be-

fore it is signed by the Commissioner or by any other

member of the King's Privy Council for Canada, acting for

him, and before the seal hereinbefore mentioned is affixed

to it, shall be examined by the Minister of Justice; and, if

such examination is so required, the Minister of Justice

shall, accordingly, expmine it, and if he finds it conform-

able to law, he shall certify accordingly, and such patent

may then be signed, and the seal affixed thereto. U.S.,

c. 61, s. 21; 56 V., c. 34, s. 2.

In the absence of the Commissioner or the Deputy
Commissioner, the Acting Deputy Commissioner may sign

the patent or any other document or instrument issued by
the Patent Office (see section 5, sub-section 2 of the Patent

Act, page 339.)

Duration of Patent.

23. The term limited for the duration of every patent of

invention issued by the Patent Office shall be eighteen

years; but, at the time of the application therefor, it shall

be at the option of the applicant to pay the full fee re-

quired for the term of eighteen years, or the partial fee
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2. If a partial fee only is naiH n,„
fee shall be atatPri „ tK .

^
'
^^ P™PO«'on of the

with.a„.i„;r;.c'':h™;rir:LT; r^"^

•holder of the patent L.r'';'''''""
°' '"^ ^'^''^ '""> '»'<'

term of six or twelve
' '"""''''<' '" ^-e further

Office a certif elre of rr' ""' """"^ '""" '"« ^-^'-t

from time to t m adonted'TT' " ''^ '""" ^'''''^ -'

tached to and "';
toTh 7

"''""^''"' ''"'" ^e at-

signature of the Com! " "'' "'"' '^"^^ '"' "'"'er the

siLer.
Commissioner or of the Deputy Commis-

n^ent. IZt ZZt^rZlt """""/'"" ''' "^ "-
then the patent sha^l nlVTl °' '"'"^*' y""''

or in this Act eontai nr^h -^

T^'""^
*'"'™''

twelve years, unless at „rhf ^' '"'' °^ ""= "^'"' "f

term the holderlw Tay thT fun^T"""
°' -^•'

the remaining six years. makLg up the Tu.Uerr"?'- '^teen years, and obtains a like certificate
"*''

55-56 v., c. 24, s. 5; 56 V c 34 s 3
''"'"" '"''

y.ari"wttr t": aTxit"r *"».''' ^'^o*-
of si. ,y dollars at the me „f °*i*'' 5*^ ""^ <""*•« fee
patent, or to pay th^ ^e h! f^"l^

^'' application for

payments; that^sM say twenty do^'"* "i
"""^ "^'"'^

for patent and twenty dollars at
1' ," ""l\"'''

P"""™
Piry of the sixth and tweKth ve ^ l""^-

^^^°" ">« ^^^
with the applicant to pay the fee^^r tt r f'" T'°-^iterms at the time of makiniTfl,. i- ^ ''"* ""* »«<=ond
after the patent h^ Ten /ranted ?^ •""'"*' °''

, 'iff

:?H,
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ing letter should accompany such fee stating the purpose

of the enclosure, and, at the fame time, identifying the

patent by giving the number, date, and to whom granted.

If the original patent is available it should also accompany

the fee, in order that the certificate of payment may be

stamped thereon; but if, for any reason, it cannot then be

produced, the Patent Office will acknowledge the payment

by letter and enclose therewith the usual official receipt.

The original patent may be stamped at any time after.,

wards when forwarded to the Patent Office for that pur-

pose.

Patentees and their solicitors should not delay until

the last day in remitting these partial fees, for if they

are received after the expiry of the sixth and twelfth

years' terms, the patents will cease and determine, the

Commissioner not being vested with the discretionary

power, under any circumstances, to revive them. A re-

vival can only be secured by a private Act of Parliament,

the obtaining of which entails considerable expense to the

patentee. It may further be added that the Committee on

Private Bills usually discourages applications of this kind,

on the ground that no person should be denied the right

of manufacturing, using or vending an invention which has

become the property of the public; exceptional cases may
arise, however, in which the patentee or the holder of the

patent may be justly entitled to relief fr^m Parliament.

The form of petition and instructions as to the necessary

procedure in presenting an application for a Private Bill

may be obtained on written application to the Clerk of the

House of Commons, Ottawa.

Re-Issue of Patents.

24. Whenever any patent is deemed defective or in-

operative by reason of insufficient description or specifi-

cation, or by reason of the patentee claiming more than he

had a right to claim as new, but at the same time it ap-

pears that the error arose from inadvertence, accident or

mistake, without any fraudulent or deceptive intention,

the Commissioner may, upon the surrender of such patent

and the payment of the further fee hereinafter provided,

li i
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."^rtion T, "^'"V-
'" '"'°"'''""='' "'»'- »" «"'™d«d de-S to W^ r'/r"""

"""''' ""^ ""=" P"*'""'^. to be

he whole "tt K*
"""' '"""""•"' '"' ""^ P"t - for

whicrth. ,

"""Pi'ed residue of the term forwhich the onginal patent was, or might have been granted

of hi h
"'"* "' *'"' "^'"'^ °f ">« »"«'"" patentee oro h„ havmg assigned the patent, a like right shall ves "nh.8 assignee or his legal representatives.

3. Such new patent, and the amended descriotion «„H
.pec.f.cat.on, shall have the same effect in law, on thetml of any action thereafter commenced for r;y cauLubsequently accruing, as if the same had been orUal y

Slten"
'"" """""" '""^ "*'- *"« -- of the orS

4. The Commissioner may entertain separate aoolications, and cause patents to be issued for distTnct i^dseparate parts of the invention patented, upon^aym nt o1

in the original paTent,* mly belfoLdTr ^"^^ . ''°''™««d

the other. In the' ateTf'of'VodeTt' d^wt/tht
'"

Separate patents m^y be Tss"ed for^Lh"*"""' tPP"™"""-
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patent, together with the .urrender of the same written

on a 8;parate sheet of paper. If the original patent be lost

s copy certified by the Patent Office must be filed in heu

thereof, and application may be made therefor, it not al-

ready procured, on payment of the usual fee, according to

the tariff of fees on page 392.

The fee payable on a re-issue application is four dollar,

for each and every unexpired year of the duration of the

original patent; that is to say, eighteen y«.»"/'°"? *''*

°f
**

thereof, whether the partial fees were paid for the second

or third terms. See section 23 of the Patent Act, herein,

'""'After 'the re-issue patent h^s been granted, the partial

fees on the original patent shall, notwithstanding the sur-

render, -continue to be payable as they become due, that

is to say, dating from the issue of the original patent.

The two years mentioned in section 38 of the Patent

Act as to manufacture commences to run ' m the date ol

the original patent and not from the date of "-y ;«-»«"«

thereof If the original patent ha» been brought under

section 44 of the Patent Act (Compulsory License System)

it will likewise apply to the re-issue P"*™* »"^ *^* °3
stamped thereon, but not otherwise unless the latter was

issued before six months elapsed following the date of tb.

original patent and application made therefor before .he

expiry of that period.

If a re-issue be refused the original patent, or certified

copy thereof, will be returned to the
f
??>"=»"» .»"^"P°°

his request a refund will be made of all fees paid less ten

dollars.
DiSCLAIMEEB.

26. Whenever, bv any mistake, accident or inadver-

tence, and without any wilful intent to defraud or mislead

the public, a patentee has,—

(o) made his specification too broad, claiming more

than that of which he or the person through whom he

claims was the first inventor; or,

(b) in the specification, claimed that he or the person

through whom he claims was the first inventor of any
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material or subatantial part of the invention patented,
of which he was not the first inventor, and to which
he had no lawful right;

the patentee may, on payment cf the fee hereinafter pro-
vided, make disclaimer of such parts as he does not claim
to hold by virtue of the patent or the assignment thereof.

2. Such disclaimer shall be in writing, and in duplicate,
and shall be attested in the manner hereinbefore prescribed,
in respect of an application for a patent; one opy thereof
shall be filed and recorded in the office of the Commission-
er, and the other copy thereof shall be attached to the
patent and made a part thereof by reference, and such
disclaimer shall thereafter be taken and considered as part
of the original specification.

3. Such disclaimer shall not affect any action pending
at the time of its being made, except in so far as relates
to the question of unreasonable neglect or delay in making
it.

4. In case of the death of the original patentee, or of
his having assigned the patent, a like right shall vest i' his
legal representatives, any of whom may make disclaimer.

6. The patent shall thereafter be deemed good and valid
for so much of the invention as is truly the invention of
the disclaimant, and is not disclaimed, if it is a material
and substantial part of the invention, and is definitely dis-
tinguished from other parts claimed without right; and the
disclaimant shall be entitled to maintain an action or suit
in respect of such part accordingly. R.S., c. 61, s. 24.

On asking to attach a disclaimer to a patent the
statutory fee is 12.00. and the disclaimer must be fur-
nished in duplicate. Sub-section 4 of the above section
defines who may file a disclaimer. (For form, see page
432.)

ASSIQNHENTS.

26. The patent may be granted to any person to whom
.the inventor, entitled under this Act to obtain a patent.
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'ik haa anigned or bequeathed the right of obtaining the same,

or in default of auch aiaignment or bequeat, to the legal

repreaentativea of the deeeaied inventor. R.S., c. 61, a. 2S.

27. Every patent iaaued for an invention ahall be auign-

able in law, cither aa to the whole intereat or aa to any

part thereof, by any inatrument in writing; but auch aa-

aignment, and every grant and conveyance of any excluaive

right to make and uae and to grant to othera the right to

mtke and use the invention patented, within and through-

out Canada or any part thereof, shall be registered in the

Patent Office in the manner, from time to time, preacribed

by the Commissioner for aucn registration; and every as-

signment affecting a patent for invention ahall be null and

void against any subsequent assignee, unless such instru-

ment is registered as hereinbefore prescribed, before the regis-

tration of the instrument under which such subsequent

assignee claims. R.S., c. 61, s. 26.

28. In cases of joint applications or grants, every assign-

ment from one or more of the applicanta or patentees to the

other or others, or to any other person, shall be registered

in like manner as other assignments. R.S., c. 61, s. 27.

An assignment made before the issue of a patent,

when presented with the application, will be recorded

immediately upon its receipt, provided that it containa

the title of the invention and is accompanied by a plain

unexecuted copy thereof, or duplicate executed copies,

and the statutory fee of two dollars. The assignment will

be returned to the person forwarding the same after regia-

t: tion. Such assignment by the inventor must contain a

request to the Commissioner authoriiing the issue of the

patent to the assignee, or jointly to himself and the as-

signee, if only a portion of the interest in the invention is

assigned. The residence or place of business of an assignee,

whether an individual or a company, should be given in the

assignment. (See form 18, page 430.)

On the presentation of an assignment or any other in-

strument in writing affecting a patent after issue, it should
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contain the title of the invention, number and date of the

n^^T', 'if ,fV ^ "'•«'"*d i" duplicate, or if not, theonvnal .hould be accompanied by a plain unexecuted copy.In the latter case the original is retained bv the Patent
Office, and the copy ia returned to the sender bearins
evidence of registration. (See form 19, page 431 )

If for any reason the assignee of the whole or a part
interest in a patent desires the return of the original assign-ment or instrument, the Patent Office will return it afterbeing recorded, provided that the copy is acknowledged
before a notary and his certificate and seal thereto affixed
I he same practice applies to agreements and other instru-
ments affecting a patent. When more than one patent or
application for patent is included in a single instrument, arecording fee of two dollars is exacted by the Patent Office
lor each and everyone mentioned.

Should an assignment be presented for registration
relating to a patent which has been allowed to expire
through the non-payment of either of the partial fees, reg-
istration will be deferred until the Patent Office shallhave advised the sender of this circumstance, and if, after
such notice, registration is insisted upon, the assignment
will be recorded for what it is worth, and an entry made
thereon that the partial fee for the second or third term
of the patent, as the case may be, was not paid

P.. /n«?™'*"T"*'.'"*' '* '"» "'«'' recorded at the
Patent Office, is found to contain an error in any respect
It may be remedied only by the filing of an amending
assignment presented for registration in the ordinary man-
ner and on payment of the usual fee of two dollars for
each and every patent mentioned therein.

An assignment without date of execution may be reg-
istered after the sender has been previously advised of
the omission and fails to have it rectified, but who insists
upon its registration as previously filed.

Assignments and other like instruments may be pre-
sented for registration in either the English or French
language, and should be legibly written, printed or type-
written on paper eight by thirteen inches, and on but one
81't of the paper. This latter requirement of the Rules of
ti.e Patent Office may in some cases be waived by the
Commissioner.

::||!

il!
I

: I
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The pcnon prei«ntin( an auifnment, or any other in-

trument affecting the proprietorahip of a patent, for

legiitration, muit auumc all reaponiibilit]- ai to ita valid-

ity and sufficiency.

The Patent Office will furnish, on application, an ab-

stract from the Register of Assignments showing the regis-

tered owner of any particular patent.

The usual fee is fifty cents,

Impeacbhint and Otheb Legal Proceedinob in Respect
OF Patents.

29. A patent shall be void, if any material allegation in

the petition or declaration of the applicant hereinbefore

mentioned in respect of such patent is untrue, or if the

specifications and drawings contain more or less than is

necessary for obtaining the end for which they purport to

be made, when such omission or addition is wilfully made

, for the purpose of misleading: Provided tbi.t '' 't appear? to

the court that such omission or addition was an invol-

untary error, and if it is proved that the patentee is en-

titled to the remainder of his patent pro (onto, the court

hall render a judgment in accordance with the facts, and

hall determine as to costs, and the patent shall be held

valid for such part of the invention described, as the

patentee is so found entitle- to.

2. Two office copies of such judgment shall be fur-

nished to the Patent Office by the patentee, one of which

shall be registered and remain of record in the office, and

the other of which shall be attached to the patent, and

made a part of it by a reference thereto. R.S., c. 61, s. 28.

The statutory fee payable to the Patent Office ior the

registration referred to in the above section is four dollars,

and the judgment should be furnished in duplicate.

Remedt for Infrinqement of Patent.

30. Every person who, without the consent in writing of

the patentee, makes, constructs or puts in practice any in-
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vention for which a patent ha< been obtained under tbii
Act or any previous Aet, or who procure, .uch invention
from any person not authoriied by the patentee or hia legal
repre.entatiVM to make or use it, and who uses it, shall be
liable to the patentee or h' , legal representatives in an
action of damages for so doing; and the judgment shall be
enforced, and the damages and costs that are adjudged
ball be recoverable, in like manner as in other cases in the
court in which the action is brought. R.H., c. 61, s. 29.

Action ron iNrRiNOEMENT.

81. Any action for the infringement of a patent may be
brought in the court of record having jurisdiction, to the
amount of the damages claimed, in the province in ich
the infringement is alleged to have taken place, which holds
Its sittings nearest to the place of residence or of business
of the defendant; anJ such court shall decide the case and
determine as to costs. K.S., c. 61, s. 30.

Injunction and Appeal.

32. In any action for the infringement of a patent, the
court, or any judge thereof, may, on the application of the
plaintiff, or defendant respectively, make such order as the
court or judge sees fit,

—

(o) restraining or for an injunction restraining the op-
posite party from further use, manufacture or sale of
the subject matter of the patent, and for his punish-
ment in the event of disobedience of such order; or,

(6) for and respecting inspection or account; and,
(c) generally respecting the proceedings in the act i n

2. An appeal shall lie from any such order under the
same circumstances, and to the same court, as from other
judgments or orders of the court in which the order is

made. R.S., o. 61, s. 31.
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Court May-Discrihinate in Certain Cases.

33. Whenever the plaintiff, in any such action, fails to

sustain the same, because his specification and claim em-

brace more than that of which he was the first inventor,

and it appears that the defendant used or infringed any

part of the invention justly and truly specified and claimed

as new, the court may discriminate, and the judgment

may be rendered accordingly. R.S., c. 61, s. 32.

Defence in Action for iNrniNOEMENT.

34. The defendant, in any such action, may plead as

matter of defence, any fact or* default which, by this Act,

or by law, renders the patent void; and the court shall take

cognizance of such pleading and of the facts connected

therewith, and shall decide the case accordingly. R.S., c.

61, 8. 33.

Proceedinqs for Impeachuent of Patent.

35. Any person who desires to impeach any patent

issued under this Act, may obtain a sealed and certified

copy of the patent and of the petition, affidavit, specifi-

cation and drawing: thereunto relating, and may have

the same filed in the office of the prothonotary or clerk

of any of the divisions of the High Court of Justice in

Ontario, or of the Superior Court of Quebec, or of the

Supreme Court in Nova Scotia, New Brunswick, British

Columbia or Prince Edward Island, respectively, or of the

Court of King's Bench in Manitoba, or of the Supreme

Court of the Northwest Territories in the Provinces of

Saskatchewan and Alberta respectively, pending the dis-

establishment of that Court by the legislature of those prov-

inces respectively, and thereafter of such suxicrior court of

justice, as, in respect of civil jurisdiction, is established

by the said legislatures respectively in lieu thereof, or of

the Territorial Court in the Yukon Territory, according to

the domicile elected by the patentee, as aforesaid, or in the
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o{ the Exchequer Court of Canada,
and such • jurts, reap, jtively, shall adjudicate on the matter
and decide as lo costs; and if the domicile elected by
the patentee is in that part of Canada formerly known as
the district of Keewatin, the Court of King's Bench of
Manitoba shall have jurisdiction until there is a superior
court therein, after which such superior court shall have
jurisdiction.

2. The patent and documents aforesaid shall then be
held as of record in such courts respectively, so that a
writ of scire facias, under the seal of the court, grounded
upon such record, may issue for the repeal of the patent,
for cause as aforesaid, if, upon proceedings had upon the
writ in accordance with the meaning of this Act, the patent
IS adjudged to be void. R.S., c. 61, s. 34; 53 V., c. 13, s.l.

NoTE^-Attention is directed to the Act entitled "AnAct to Provide for the Investigation of Combines, Mono-
polies, Trusts and Mergers." 9-10 Edward VII., Chap 9
bection 22 whereof provides as follows:—

'

Revocation op Patent in Certain Cases.

22. In case the owner or holder of any patent issued
under The Patent Act has made use of the exclusive rights
and privileges which, as such owner or holder he controls
so as unduly to limit the facilities for transporting, pro-
ducing, manufacturing, supplying, storing or dealing in any
article which may be a subject of trade or commerce, or so
as to restrain or injure trade or commerce in relation to
any such article, or unduly to prevent, limit or lessen the
manufacture or production of any article or unreasonably
to enhance the price thereof, or unduly to prevent or lessen
competition in the production, manufacture, purchase,
barter, sale, transportation, storage or supply of any article,
such patent shall be liable to be revoked. And, if a Board
reports that a patent has been so made use of, the Min-
ister of Justice may exhibit an information in the Exchequer

MH

,
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Court of Canada praying for a judgment revoking such

patent, and the court shall thereupon have jurisdiction

to hear and decide the matter and to give judgment

revoking the patent or otherwise as the evidence before the

court may require.

Judgment Voiding Patent to be Filed in the Patent

Office.

36. A cf.rtificate of the judgment avoiding any patent

shall, at the request of any person filing it to make it of

record in the Patent Office, be entered on the margin of

the enrolment of the patent in the Patent Office, and the

patent shall thereupon be and be held to have been void

and of no effect, unless the judgment is reversed on appeal

as hereinafter provided. R.S., c. 61, s. 35.

Appeal.

37. The judgment declaring or refusing to declare any

patent void shall be subject to appeal to any court having

appellate jurisdiction in other cases decided by the court

by which such judgment was rendered. R.S., c. 61, s. 36.

manttfacture and importation.

Conditions and Extension.

38. Every patent shall, unless otherwise ordered by the

Commissioner as hereinafter provided, be subject, and ex-

pressed to be subject, to the following conditions:

—

(a) Such patent and all the rights and privileges thereby

granted shall cease and determine, and the patent

shall be null and void at the end of two years from

the date thereof, unless the patentee or his legal

representatives, within that period or an authorized

extension thereof, commence, and after such com-

mencement, continuously carry on in Canada, the

construction or manufacture of the invention patent-

ed, in such a manner that any person desiring to use it
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may obtain it, or cause it to be made for him at a
reasonable price, at some manufactory or establish-
ment for making or constructing it in Canada;

(6) If, after the expiration of twelve months from the
granting of a patent, or an authorized extension of
such period, the patentee or patentees, or any of them,
or his or their or any of their legal representatives,
for the whole or a part of his or their or any of their
interest in the patent, import or cause to be imported
into Canada, the invention for which the patent is

granted, such patent shall be void as to the interest
of the person or persons so importing or causing to
be imported. 3 E. VII., c. 46, s. 4.

Tebm for Mancfactcre IN Canada may be Extended.

39. Whenever a patentee is unable to commence or
carry on the construction or manufacture of his invention
within the two years hereinbefore provided, the Commis-
sioner may, at any time not more than three months be-
fore the expiration of that term, grant to the patentee or
his legal representatives an extension of the term of two
years, on his proving to the satisfaction of th.; Commis-
sioner that his failure to commence or carry on such con-
struction or manufacture is due to reasons beyond his
oontrol. 3 E. VII., c. 46, s. 5.

Under the above section of the Patent Act the Com-
missioner of Patents is given power to grant an extension
of the two years mentioned in section 38 in which to
commence the manufacture of the patented invention in
Canada.

The petition must be supported by proof in the form
of a solemn declaration, according to the provisions of the
'Canada Evidence Act," if such proof be made ia Canada;
and if made elsewhere, by an affidavit before an officer
authorized to administer an oath in the place where the
same is made. Absence of a demand for the patented in-
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vention is not considered a sufficient r-ison for granting

the extension of time to manufacture.

Each case is considered on its merits; and the various

special circumstances that attend it; and once the Com-
missioner has exercised his power in granting an extension

of time to manufacture under a patent, he cannot grant

any further delay.

In considering applicationf for extensious cf time to

manufacture, the law is applied according to its strict

and literal meaning; and the applications are granted only

when the applicant has clearly established to the satis-

faction of the Commissioner, that the failure to manu-

facture is due to no fault of his, but to reasons beyond his

control. Although these applications are quite numerous,

it is seldom that such a case is made out, which warrants

the granting of thf desired extension. There are circum-

stances, however, which may be favourably entertained

by the Commissioner, such as prolonged illness of the

patentee or holder of the patent during thf greater part

of the two years following the date of the patent, when

this fact has been clearly established by a medical certifi-

cate supported by affidavit. Also when it is shown that

actual steps have been taken towards the erection of a

plant or workshop in Canada; which, for good reasons,

cannot be completed before the termination of the twi>

years for manufacture. In such cases a short extension

may be granted to enable the holder of the patent to com-

plete the undertaking. It should also be stated in the

petition in what locality the operations are being carried on.

The period for presenting petitions for such extensions,

is within the three months preceding the expiry of the

two years from the date of the patent, and without the

payment of any fee.

If a petition is denied for 'nsufficient reasons, as may
appear to the Commissioner, and there is yet time before

the expiry of the aforesaid tiiree months, the applicant

may file a supplementary petition, if he has new ground *-

adduce why the extension should be granted. It must be

shown that honest effort has been made to commence

manufacture in Canada.
The practice of inserting notices in newspapers by

patentees, whose patents are not under the Compulsory
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Jllarrh^"""' "i1!*
"^^ "^ "" manufacturing in Canada,that they are wilhng to grant licenses, is foreign to the

Vr D ." ?"'. '""* "''*' P^'P™" '» '» *>« se^ed thereby.The Patent Act or Rules of Practice does not requireof a patentee, or the holder of a patent, to notify the

t^anada. When such notice is sent to the Patent Office
It s uiore y fil.d for what it may be worth, but the PateniOffice will not undertake to answer cnquiri;s as to whetheJ

notfce
' ' ""'"'" " '""'*''' •" " P"'""' *>- Riven such

nf Iff.l^^'r*
°'"™ '^"^ ""' prescribe any specific formof petition for an extension of time to manufacture.

Term foh Importation may be Extended.
40. The Commissioner may grant to the patentee or

his legal representatives, for the whole or any part of the
patent, an extension for a further term not exceeding one
year, during which he may import or cause to be imported
into Canada the invention for which the patent is granted
If he or they show cause, satisfactory to the Commissioner'
to warrant the grcnting of such extension; but no extension
shall be granted unless application is made to the Com-
missioner at some time within three months before the ex-
piry of the twelve months aforesaid. 3 E. VII., c. 46, s. 6.

The extension of time to import, which the Com-
Tp^T"

°',.P»'™'^ is empowered to grant, under the

time within three months before the expiry of the twelve

Ttle^T *', T" "' *•••= P"*"^"*- The'^petitioner mu™be the holder of the patent, and in his petition set forthclearly and specially, in such a manner as to enable theCommissioner to determine their sufficiency, the reasons towarrant the granting of such extension.
The petition must be supported by proof in the form

of a solemn declaration, according to the provision of th«Canada Evidence Act," if such proof is made in Canada;and If made elsewhere, by an affidavit before an office^
authorized to administer an rath in the place where thesame is made.
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An extension of time to import is not given to create

a demand, but only to enable the owner of the patent

to start the manufacture in Canada, by the importation

of a machine or device, for the purpose of demonstrating

its utility, provided that there has been no importation of

the patented invention during the y-ar in which he had

the privilege of doing so. Therefore, extensions of time for

general importation of the invention to fill orders or supply

the trade, will meet with refusal.

When the owner of a patent desires to import the

article patented, for the purpose above mentioned, he

will be required to include in his petition an undertaking

to the effect that he will restrict himself to the importation

of the one specimen or full sized working machine, as the

case may be, and it will be further necessary for him to

state, in his petition, the shortest period reqmred for such

importation. ia ^t
Contrary to the requirements under section 39 of

the Patent Act the Commissioner may conF'di;r a supple-

mentary petition for an extension of time to import pre-

sented after the three months, provided always that the

original petition, although refused, was received at the

Patent Office at some time within the last three months ot

the year following the date of the patent.

As in the case of an extension of time to manufacture,

the Commissioner has not the power to grant a second

extension of time to import.

The Patent Office does not prescribe any specific form

of petition, or fee, for extension of time to import.

Validity or an Extension Already Granted.

41. The validity of any extension granted or assumed

to be granted before the thirteenth day of August, one

thousand nine hundred and three, of the period of two

years theretofore limited by statute in that behalf for the

commencement of the construction or manufacture of a

patented invention, or of the period of twelve months

theretofore so limited for the importation of a patented

invention, shall not be open to impeachment, nor shall

the patent for any invention in respect of which any such
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extension had been so granted be deemed to have lapsed
or expired because,

—

(0) such extension, instead of being granted by the Com-
missioner, was so granted or assumed to be granted
by the Deputy Commissioner, or, as acting deputy
commissioner, by a person performing the duties of
the Deputy Minister of Agriculture under the pro-
visions of the Civil Service Act in that behalf, instead
of by the Commissioner; or,

(6) in the case of the invention to which such exten-
sion relates, there had been granted or assumed to
be granted a previous extension or previous exten-
sions of such period of two years, or such period of
twelve months, as the case may be. 3 E VII c
46, s. 9.

• ,
•

Conditional Validity of Certain Patents Granted
Before August 13th, 1903.

42. The validity of any patent granted before the
thirteenth day of August, one thousand nine hundred and
three, shall not be impeached, nor shall such patent be
deemed to have lapsed or expired, by reason of the failure
of the patentee to construct or manufacture the patented
invention, if the patentee within the period of two years
from the date of the patent allowed for such construction
or manufacture, or within an authorized extension of that
penod, became, and at all times thereafter continued to
be, ready either to furnish the patented invention himself
or to license the right of using it, on reasonable terms, to
any person desiring to use it, and if the patentee, or his
legal representatives, within six months from the thir-
teenth day of August, one thousand nine hundred and three
had,—

(o) commenced, and after such commencement con-
tinuously carried on in Canada, the construction or
manufacture of the patented invention in such man-
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ner u to enable any person desiring to use it to

obtain it, or cause it to be made (or him, at a rea-

sonable price, at some manufactory or establishment

for making or constructing it in Canada; or,

(6) applied for and thereupon obtained an order of the

Commissioner making the patent subject to the con-

dition hereinafter provided for authoriiing appli-

catirn for the issue of licenses to make, construct,

use and sell the patented invention. 3 E. VII., c.

46, 8. 10.

Rights of Thibd Persons Saved.

43. In the case of any patent which before the thir-

teenth day of August, one thousand nine hundred and

three, had become void or the validity of which might

have been impeached, and which was revived or protected

from impeachment by any provision of the Act, passed in

the third year of His Majesty's reign, chapter forty-six,

intituled An Ad, to amend the Patent Act, or which, by

reason iof any such provision, is to be deemed not to have

elapsed or expired; any person who I ", between the time

when such patent became void or the ground for such im-

peachment arose, and the thirteenth day of August, one

thousand nine hundred and three, aforesaid, commenced

to manufacture, use or sell in Canada the invention covered

by such patent, may continue to manufacture, use or sell

it in as full and ample a measure as if such revival or

protection from impeachment had not been effected; and

in case any person had, before the thirteenth day of Aug-

ust aforesaid, contracted with the owner of the patent

for the right to manufacture, use or sell such invention

in Canada, the contract shall be deemed to have remained

in full force and effect notwithstanding that the patent

had become void as aforesaid, unless the person who had

so contracted with such owner can show that in the mean-
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time by ,ea8on or on the faith of .uch invalidity or tap-ing he ha8 materially altered hi, position with re.pect to.uch invention, and that the revival of such contractwould cause mm damage. 3 E. VII., c. 46, s. 14.

C iMPVLsoBY License System.
44. On thii application of the applicant for a patent

previous to the issue thereof, or on the application within
SIX months after the issue of a patent of the patentee or
his legal representatives, the Commissioner, having regard
to the nature of the invention, may order that such patent,
nstead of being subject to the condition with respect to
the construction and manufacture of the patented inven-
tion hereinbefore provided, shall be subject to the following
conditions, that is to say:—

(a) Any person, av any time while the patent continues
in force, may apply to the Commissioner by petition
for a license to make, construct, use and sell the
patented invention, and the Commissioner shall, sub-
ject to general rules which may be made for carrying
out this section, hear the person applying and the
owner of the patent, and, if he is satisfied that the
reasonaole requirements of the public in reference to
the invention have not been satisfied by reason of
the neglect or refusal of the patentee or his legal
representatives to make, construct, use or sell the in-
vention, or to grant licenses to others on reasonable
terms to make, construct, use or sell the same, may
make an order under his hand and the seal of the
Patent Office requi-ing the owner of the patent to
grant a license to the person applying therefor, in
such form, and upon such terms as to the duration
of the license, the amount of the royalties, security
for payment, and otherwise, as the Commissioner
having regard to the nature of the invention and the
circumstances of the case, deems just;
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(6) The CommUeioner may, if he thinks fit, and shall

on the request of either of the parties to the pro-

ceedings, call in the aid of an assessor, specially

qualified, and hear the case wholly or partially with

his assistance;

(c) The existence of one or more licenses shall not be a

bar to an order by the Commissioner for, or to the

granting of a license on any application, under this

section; and,

(d) The patent and all rights and privileges thereby

granted shall cease and determine, and the patent shall

be null and void, if the Commissioner makes an order

requiring the owner of the' patent to grant any license,

and tt>.' owner of the patent refuses or neglects to

eompl: with such order within three calendar months

next after a copy of it is addressed to him or to his

duly authorised agent. 3 E. VII., c. 46, s. 7.

When the Patent Office is considering petitions under

this section of the Patent Act, the requirements of the

law in regard to manufacture are kept in mind. Ordinary

patents are governed by paragraph (o) of Section 38, but

such patents as the following may be placed under the

Compulsory License System, when the Commissioner is

satisfied of the propriety of this being done, namely,

patents for an art or process; improvements on a patented

invention when both patents are not held by the same

person; appliances or apparatus used in connection with

railways, telegraph, telephone and lighting systems; and

other works usually under the control of public or large

private corporations; and which appliances or apparatus

cannot be installed or constructed without the consent of

such corporations; and certain inventions which are man-

ufactured or constructed only to order, and are not, accord-

ing to custom, carried in stock.

When a patent covers an invention which is an im-

provement upon a previously granted patent, not held by

the same person, the number and date of the latter patent

should also be mentioned in the petition. Applicants for
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patents, patentees, or thi-ir attorni'ys shoul.l not jxtition
the Commissioner for an order to place u patent unilcr the
compulsory license system, when the Invention does not fall
under any of the several headings enum<Tated alwve as
otherwise, the Patent Office is put to the troul.le of mak-
ing unnecessary entries anil of seiulinn ii formal refusal.

The petition must be presented by the owner of the
patent within six months from its date, or may aecompany
the application for patent or at any timi' while it is pend-
ing. It must be signed by the applieant. and in either
case should contain the grounds upon which the applica-
tion IS based. If the original patent is availul)le, it should
accompany the petition in order that it may be stamped
by the Patent Office, if the order is granted.

When a patent has been brought under this section
of the Act It still remains subject to the terms and pro-
visions of Section 38, paragraph (6), as to importation.

,.,
™ previously stated on page 341, the power of attorney

filed with an application for a patent, subsequently issued,
does not apply to a petition under section 44; therefore it
must bo signed by the owner of the patent or his agent
under a new power of attorney. The production of the
original patent, however, will be considered sufficient evi-
dence of authorization if it accompanies the petition made
by any person on behalf of the owner of the patent No
fee IS exacted by the Patent Office under this section of the
Act.

Attorneys are advised to acquaint their clients, either
before or after the issue of a patent, of the provisions of
the Compulsory License System (section 44, quoted on the
fly leaf of each patent); when their inventions are such as
come under any of the several headings hereinbefore
mentioned. Experience in the Patent Office suggests offer-
ing this advice, as it not unfrequenMy occurs that patentees
file petitions for extensions of time to manufacture, plead-
ing Ignorance of the existence of that provision of the law
at the time, when such an application could have been made!

The following rules for the guidance of the Patent
Wice, Patentees and others in respect of petitions to the
Commissioner, for an order for a license, were approved by
the Governor-General in Council, on the 23rd February
1904, and are in force.

'

I



ill

386 APPINDIX—CANADIAN PATENT OmCI PIACTICI.

Petition for Grant or Compulcoky Licenbc.

25. A petition to the Commiwiuner for an order I

a license under Section 44, paragraph (a), of the Act, shall

show clearly the ground or grounds upon which the peti-

tioner claims to be entitled to a license, and shall state in

detail the circumstances of the case, the terms upon which

he asks that an order may be made, the purpose of such

order, and the name and addtess of the patentee and of

any other person who is alleged in the petition to have

made default.

To Bi Lift with Evidence at Patent Office.

26. The petition and an examined copy thereof shall

be left at the Patent Office, accompanied by affidavits

or statutory declarations in proof of the allegations con-

tained in the petition, together with any other documen-

tary evidence in support; and petitioner shall, within ten

days after the leaving of such petition, deliver to the

patentee and any other person who is alleged in the pe-

tition to have made default, copies of the petition and of

such affidavits or statutory declarations and other docu-

mentary evidence in support.

Opposants' Oppositions and Evidence.

27. The persons to whom such copies are delivered by

the petitioner may, within ten days after being invited to

do so by the Commissioner, leave at the Patent Office

their oppositions to such petition, together with their

affidavits or statutory declarations or other documentary

evidence in support, in answer, and if they do so, shall

deliver copies thereof to the petitioner within ten days,

and the petitioner may within ten days from such last

mentioned delivery leave at the Tatent Office his affidavits

or statutory declarations and other documentary evidence

in reply; and if he does so, shall deliver copies thereof to

the patentee or any other person alleged in the petition to
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h.ve „.de default within ten d.y., .ueh |„, mentioned
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Othei, PABTiEa Interested may be Allowed to
Intervene.
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may at any stage of the pro-ceeding, before granting hi, order, give notice of Z !ceedmg, and furnish copies thereof to anjper ol not

"

party thereto who may be interested in the ^a "nt andwho.e rights may be affected by his order, and may allow«uch person to intervene i„ the proceedings Tf^, TZperson has been allowed to intervene, heS be g'o ellby hese rules as though the petitioner had alleged 7n hispetition that such person was in default.

Hearing or the Petition.
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from the date when the notice is served.

DOCUUENTS TO BE TVPEWRITTEN OR PRINTED.
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(unless the Commiss oner otherwised. e t

,
be typewritten or printed, and the partes slalfurnsh as many copies of the documents lodged by them«a shall be required by the Commissioner.
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Copies or Papers and Aodbesses of Parties.

32. Parties shall be entitled to have copies of all papers

lodged in respect to the petition, at their own expense.

The petitioner and each of the other parties shall specify

an address for service in Canada, and may be heard in

person or hy counsel or by a duly authorized agent.

Counsel on Behalf of Crown.

33. The Commissioner shall, it so requested, hear

counsel on behalf of the Crown on the question of granting

the prayer of any petition. Counsel on behalf of the

Crown shall not be required to give notice of the grounds

of any objection he may think fit to take or of any evi-

dence which he may think fit to place before the Com-

missioner.
Service of Notice.

34. Any notice required to be served or given by the

rules relating to compulsory license may be served or

given by posting the same to the party to be notified in a

registered envelope, and documents required to be delivered

may be delivered in the same way.

Alterations or Enlaboements op Times Prescribed
BY Rules.

35. The times prescribed by these rules may be alter-

ed or enlarged by the Commissioner if he thinks fit, upon

such notice to parties interested and upon such terms, if

any, as he may direct.

References to the Exchequer Court.

45. Any question which arises as to whether a patent,

or any interest therein, has or has not become void under

any of the provisions of the seven last preceding sections

of this Act, may be adjudicated upon by the Exchequer

Court of Canada, which court shall have jurisdiction to

decide any such questions upon information in the name of



APPENDIX—CANADIAN PATENT OPPICE PBACTICE. 38»

the Attorney General of Canada, or at the suit of any
person interested; but this section shall not belheld to take
away or affect the jurisdiction which any court other than
the Exchequer Court of Canada possesses. 3 E. VII c
46, s. 8. '

Caveats.

46. Any intending applicant for a patent who has not
yet perfected his invention and is in fear of being despoiled
of h.8 Idea, may file, in the Patent Office, a description of
his invention so far as it has proceeded, with or without
pans, at his own will; and the Commissioner, on payment
of the fee in this Act prescribed, shall cause the said docu-
ment, which shall be called a caveat, to be preserved in
secrecy, with the exception of delivering copies of the same
whenever required by the said applicant or by any judicial
tribunal, but the secrecy of the document shall ceasewhen the applicant obtains a patent for his invention.

2. If application is made by any other person for a
patent for any invention with which such caveat may in
any respect, interfere, the Commissioner shall forth^th
give notice by mail, of such application, to the person who
has filed such caveat, and such person shall, within three
months after the date of mailing the notice, if he wishes to
avail himself of the caveat, file his petition and take the
other steps necessary on an application for a patent, and
f, in the opinion of the Commissioner, the applications
are conflicting, like proceedings may be had in all respects
as are by this Act provided in the ease of conflicting ap-
plications.

3. Unless the person filing a caveat makes application
within one year from the filing thereof for a patent, the
Commissioner shall be relieved from the obligation of giv-
ing notice, and the caveat shall then remain as a simple
matter of proof as to novelty or priority of invention, if
required. R.S., c. 61, s. 38.
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i'!i

The filing of a caveat ia not confined to a resident of

Canada, but may be filed by any intending applicant for

a patent, who desires further time to mature his invention.

Such caveat shall be filed in the confidential archives of

the Patent Office and preserved in secrecy, and shall be

operative for the term of one year from the filing thereof;

and if application is made within the year, by any other

person, for a patent, with which such caveat would in any

manner conflict, the Commissioner shall give notice thereof,

by registered letter, to the person by whom the caveat was

filed. If such person desires to avail himself of his caveat,

he shall file his application for patent within three months

from the date of the official notice.

If a conflicting caveat is in force when an application

for patent is filed, though the i examination of the appli-

cation is delayed or the application is rejected, and the

rejection is not set aside until after the caveat has expired,

the caveator is still entitled to be notified.

A caveat is simply an official expression of an inventor's

intention to take out a patent at some time on the in-

vention therein described, provided that the same is patent-

able in law; the Patent Office filing it without any exam-

ination as to the patentability of the subject matter.

The papers prescribed for the filing of a caveat are: (I)

a petition form (16), page 428; (2) an oath, form (17),

page 429; (3) a specification, form (9), page 412; and (4) a

drawing on tracing linen or paper that may be folded.

The application must be restricted to a single invention.

Only the inventoi' and his properly authorised attorney

may have access to a caveat, with the exception of de-

livering copies of the same whenever required by any

judicial tribunal; but the secrecy of the document shall

cease when the applicant obtains a patent for his invention.

The Patent Office Rules do not exact a formal claim to

the specification, but the latter should be sufficiently

precise to enable the Examiner to judge whether there is a

probable conflict, when a subsequent application for

patent is filed. The law governing caveats leaves it op-

tional with the inventor to file or not to file drawings with

his application; but the Patent Office always strongly urges,

in the interest of the applicant, that some illustration

should be filed with his specification.
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A caveator may, while his caveat is pendinK, lodge ad-
ditional papers without the payment of a further fee, pro-
vided that the.' relate exclusively to the same invention.

The person filing a caveat will not be entitled to notice

°.,.
^''y application for a patent pending, at the time of

filinE his caveat.

There is no provision in the law making a caveat as-
signable, and if an assig ment is presented for regis-
tration the Patent Office will return it to the sender.

Caveat papers cannot be withdrawn after they are filed,
but copies may be obtained by the caveator or any person
duly authorized by him, for the usual fee. See tariff of fees
page 391.

The statutory fee on filing a ca\ .at is »5.00; and once
a caveat fee has been paid, it may not be refunded or
transferred to an application for patent.

Although the Patent Act makes no provision for the
renewal of caveats beyond the year mentioned, the Patent
Office does not refuse to accept and file a second caveat
for the same invention on presentation of a new application
covering new papers and payment of the statutory fee of
15.00, as if no previous caveat had been filed; but no
reference should be made in the new application to the
former caveat.

Patent Fees.

47. The following fees shall be payable before an appli-
cation for any of the purposes herein mentioned shall be
received by the Commissioner, that is to say:—

Full fee for 18 years 160.00
Partial fee for 12 years 40.00
Partial fee for 6 years 20.00
Fee for further term of 12 years 40.00
Fee for further term of 6 years 20 . 00
On lodging a caveat 5 . 00
On asking to register a judgment pro

'o"'"- 4.00
On asking to register an assignment, or
any other document affecting or re-

lating to a patent 2 . 00
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For each and every patent mentioned in

any notice given to the Commissioner

by the inventor after the issue of a

foreign patent of his intention to apply

for a patent in Canada for such in-

S2.00vention »•..«>#

On aslcing to attach a disclaimer to a

patent
^O"

On asking for a copy of patent with

specification
^•'"

On petition to re-issue a patent after sur-

render, in addition to the fees on the

original patent which i shall, notwith-

standing such surrender, continue to be

payable as aforesaid, for every unex-

pired year of the duration of the original

patent * <» ^

On office copies of documents, not above mentioned,

the following charges shall be made:—

For every single or first folio of one

hundred words certified copy »0-25

For every such subsequent folio, fractions

of or under one-half not being counted,

and of one-half or more being counted

as a folio
"l"

55-56 v., c. 24, s. 7; 56 V., c. 34, s. 4; 3 E. VTI., c. 46, s. 11.

All fees should be transmitted with the application for

any action by the Office, and must be made in current

bankable funds: Bank drafts, post office or express money

orders, or certified cheques, payable to the Commissioner of

Patents, Ottawa. Bank drafts on New York or Chicago

are taken at par, but all others for amounts not exce'iding

»200.00 must have a collection fee of 10c. added thereto,

but drafts made for a larger sum must have H%
»"f*°-

Postage stamps in payment of fees will not be accepted t)y

the Patent Office, and money sent by mail should be in

registered letters, at the risk of the sender.



APPENDIX—CANADIAN PATENT OFFICE PRACTICE. 393

Personal cheques and drafts, when not drawn as above
indicated, are returned to the sender, thereby causing
delay, that may result in not obtaining the desired filing
date, when the application has been sent to the Patent
Office within a few days of the expiry of the period within
which legal filing should be made.

Fees for Office Copies.

Unless a copy of the patent is required as an exhibit
in an action at court, or, to replace a lost or destroyed
patent, it is u«uf.l to order only, a copy of the specifica-
tion and drawings, or either. In many cases, copies are
required by inventors and attorneys to examine the refer-
ences cited by the examiners, anticipating in part, or whole
the claims in a pending application for patent This in-
formation would thus be obtained in the majority of cases
at a much less cost, than if a copy of the full patent ia

ordered. The copy of the specification and drawings only,
may be equally as useful for other purposes.

The tariff above quoted from the Patent Act, pre-
scribes a charge of twenty-five cents for the first folio of
one hundred words of any document, and ten cents for
every subsequent folio, fractions of or under one half not
being counted.

For a blue-print of each sheet of drawing attached to
a patent, the fee is twenty-five cents.

All copies of specifications and drawings are certified by
the Patent Office, and the certificate thereto attached,
gives the name of the patentee, the title of the invention,
the number and date of the patent, and the date the appli-
cation was filed.

It may be added that Canadian patents are not printed,
therefore, all copies of documents are typewritten, and ar

'

prepared as promptly as possible, in the order of the date
of the filing of the requisition therefor.

On application, the Patent Office will quote, before-
hand, the cost of a copy of the specification and drawing
of any particular patent, properly identified.

Copies of Dbawinos.

48. For evsry copy of drawings, the person applying
(ball pay such sum as the Commissioner considers a fair
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remuneration for the time ahd labour expended thereon by

any officer of the Patent Office, or of the Department, or

person employed to perform such service. R.S., c. 61, s. 40.

Copies of drawings are made by the blue-print or Van-
dyke process at twenty-five cents for each sheet, except in

the case of a caveat. When the drawing is not made on
tracing linen or thin paper, a pen-tracing will be made and
charged for according to the time and labour expended
thereon.

When three or more blue-print copies of the same sheet

of drawing are ordered the fee is fifteen cents per sheet.

Fees to be in Fcli^ for All Services.

49. The said fees shall be in full of all services per-

formed under this Act, in any such case, by the Commis-

sioner or any person employed in the Patent Office. R.8.,

c. 61, 8. 41.

Application of Fees.

50. All fees received under this Act shall be paid over

to the Minister of Finance, and shall form part of the

Consolidated Revenue Fund of Canada, except such sums

as are paid for copies of drawings when made by persons not

receiving salaries in the Patent Office. R.8., c. 61, s. 42.

Refund or Fees.

51. No person shall be exempt from the payment of any

fee or charge payable in respect of any services performed

for such person under this Act; and no fee, when paid,

shall be returned to the person who paid it, except,

—

(a) when the invention is not susceptible of being

patented; or

(6) when the petition for a patent is withdrawn.

2. In every such case the Commissioner may return

the fee paid less the sum of ten dollars. R.S., c. 61, a. 43.

The refund mentioned in clause (2) of this section may
be made to the applicant, or to his attorney, on a written
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application at any time after the patent haa been refused
(cl8u.e a); but under clause (4), when the petition for a
patent is withdrawn, the refund is made provided only that
the application has not fallen under the operation of Rule
a, which provides that:

—

"An applicant for an original patent, or for the re-
issue of a patent, shall proceed with jiis application with
due diligence; and upon his failure to prosecute the same
within a period of one year after the date of the acknow-
ledgment of the filing of his application, or other subse-
quent official action of which notice has been duly given
the same shall be held to be abandoned, and any fees paid
thereon forfeited."

If, however, an application has not become so aban-
doned, the refund may be made to the applicant or to his
attorney, but the latter must first file an authorization
signed in person by the applicant, consenting to the aban-
donment of the application; and in the case of a part in-
terest in the invention having been assigned, the authori-
lation must also bear the signature of the assignee.

Government May Use Patented Invention.

62. The Government of Canada may, at any time, use
any patented invention, paying to the patentee such sum as
the Commissioner reports to be a reasonable compensation
for the use thereof. R.S., c. 61, s. 44.

When application is made by any Department of the
Government of Canada to fix compensation under this
section, the Department applying, and the patentee, will
be given full opportunity of submitting evidence, both
urging their respective pretentions.

The question of what is a reasonable price is abso-
lutely within the discretion of the Commissioner of Patents,
and from his decision no appeal can be taken.

Use of Patented Invention in Foseion Vessels.
5S. No patent shall extend to prevent the use of any

invention in any foreign ship or vessel, if such invention is

not so used for the manufacture of any goods to be vend-
ed within or exported from Canada. R.S., c. 61, s. 45.

26—PATIKW - .



3»t> APPENDIX—CANADIAN PATENT OFFICE PRACTICE.

Patent not to Affect a Phevioob Pchchabbb.

54. Every person who, before the issuing of a pitent.

has purchased, constructed or acquired any invention for

which a patent is afterwards obtained under this Act, shall

have the . ght of using and vending to others the specific

article, machine, manufacture or composition of matter

patented and so purchased, constructed or acquired before

the issue of the patent therefor, without being liable to the

patentee or his legal representatives for so doing; but the

patent shall not, as regards other persons, be held invalid

by reason of such purchase, construction or acquisition or

use of the invention, by the person first aforesaid or by

those to whom he has sold the same, unless the sai->e was

purchased, constructed, acquired or used, with the consent

or allowance of the inventor thereof, for a longer period

than one year before the appUcation for a patent therefor,

thereby making the invention one which has become public

and in public use. R.S., c. 61, s. 46.

Patented Akticlb to be Stamped or Marked.

65. Every patentee under this Act shall stamp or en-

grave on each patented article sold or offered for sale by

him the year of the date of the patent applying to such

article, thus,—Po(en(ed, 1908, or as the case may be;

or when, from the nature of the article, this cannot be

done, then by affixing to it, or to every package wherein

one or more of such articles is or are enclosed, a label

marked with a like notice. R.S., c. 61, s. 54.

Inspection by the Public.

5S. All specifications, drawings, models, disclaimers,

judgments and other papers, except caveats, and except

those filed in connection with applications for patents

which are still pending, shall be open to the inspection of

the public at the Patent Office, under such regulations as

are adopted in that behalf. R.S., c. 61, s. 47; 3 E. VII.,

c. 46, s. 12.



APPBNDK—CANADIAN PATENT OfFICE PBACTICE. 397

the ^Dulli^'t^i
*?"'"*.!'''*' '"'* '""'«^«'' 'it''''old from
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Sale ob Distruction of Models ob Specimen op
Inqrediehts.

«7. The Commissioner may destroy, sell or otherwise
dispose of, m such manner as he deems beat in the public
interest, all models and specimens of composition of matter
and of ingredients thereof filed in connection with appli-
cations for patents of invention after they have served their
immediate purpose.

2 All money arising from the sale or disposal of such
models or specimens shall be paid into the Consolidated
Revenue Fund of Canada. 3 E. VII., c. 46, s. 15.

mnUf°.H" *5*i
*"*'"'"ty of the above section the accu-mdated models were sold (en bloc) on the 3rd of March,

Clerical Erbobs.

68. Clerical errors which occur in the framing or copy-
ing of any instrument in the Patent Office shall not be
construed as invalidating the same, but, when discovered
they may be corrected under the authority of the Commis-
sioner. U.S., c. 61, s. 48.

Offif
'^'*^''* '"'""*'* *'"'°"«'' **>« fault of the Patentumce, in framing or copying any instrument as clearly

i^l
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diaeloMd by the records or filee mmy, when ditcovered,

be corrected, urder authority of the CommiMioner; but

clerical errors arising from inadvertence, accident or mis-

take, on the part of the applicant or his attorney, and only

discovered after the patent has been granted may not be

corrected.

CumnED Copy or Distbotbh oe Lost Pammi.

St. If any patent is destroyed or lost, a certified copy

thereof may be issued in lieu fiereof upon the person who

applies therefor paying the fees hereinbefore prescribed for

office copies of documents. R.S., c. 61, s. 49; 63 V., c. 13,

s. 4.

A certified copy to take the place of a destroyed or

lost patent, should be composed of a copy of the deed

or grant, covering a copy of the original specification (and

drawings if there be any in the case) for which the Patent

Office charges, under the tariff, a fee of M.OO, plus 26c.

for each sheet of drawing forming part of the original

patent.

This certified copy of patent will bear the seal of the

Pattnt Office, as provided for in the next following section

of the Patent Act.

SXAL or THI PaTINT OFriCB TO BI EVIDINCB.

60. Every court, judge and person whosoever shall take

notice of the seal of the Patent Office and shall receive the

impressions thereof in evidence, in like manner as the im-

pressions the Great Seal are received in evidence, and

shall also lake notice of and receive in evidence, without

further proof and without production of the originals, all

copies or extracts certified under the seal of the Patent

Office to be copies of or extracts from documents deposited

in such office. R.S., c. 61, s. 50.

When a certified copy of a patent is required for any

action at court, it is usual to order a complete copy of the

patent, as issued. (See also preceding clause.)
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OrncBM or thi Patint Ornci not to Dbal in
Patintb.

•1. No officer or employee of the Patent Office ahsll
buy, aell or acquire or traffic in any invention or patent,
or in any right to a patent; and every such purchase and
•ale, and every asiignment or transfer thereof by or to any
officer or employee, aa aforesaid, shall be null and void
but thi. provision shall not apply to iny original inventor,'
or to, any acquisition by bequest. R.S., c. 61, s. 61.

RVLKg AND FOSIIB.

62. The Commissioner may, from time to time, subject
to the approval of the Governor in Council, make such
rules and regulations, and prescribe such forms, as appear
to him necessary and expedient for the purposes o' this
Act, and notice thereof shall be given in the Conodo
Oatette; and all documents, executed in conformity with
the same and accepted by the Commissioner, shall be held
valid, so far as relates to proceedings in the Patent Office
R.8., 0. 61, s. 52.

The revised and amended Rules and Forms of the
Patent Office, approved by the Governor-General in Coun-
cil, on the 23rd Februar- 1904, are at present in force, and
copies may be had ,. iitously on application, by ad-
<lressing the Commissitaer of Patents, Ottawa, Canada "

i,
regards proceedings not specially provided for in

the Rules and Forms above mentioned, any other form
being conformable to the letter and spirit of the law may
be accepted, under authority of the Com dssioner and if
not conformable therewith will be returneti for correction

A copy of the Rules, with a particular paragraph
marked, t.nt to any person making an inquiry, will be
<leemed a respectful answer, by the Patent Office.

Annual Report fob Pabliambnt and the Canadian
Patent Office Recobd.

M. The C-mmissioner shall cause a report to be pre-
I»Wd annually and laid before Parliament of the Pro-
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eeedingi under thi» Act, and ibkU, from time to time, and

at lea»t once in each year, publish a list of all patent*

granted, and may with the approval oJ the Governor in

Council, cause such specifications and drawings as are

deemed of interest, or essential parts thereof, to be printed,

from time to time, for distribution or sale. R.S., c. 61, s.

83.

Apart from the Commissioner's annual report to Par-

liament, the Patent Office publishes monthly "The Can-

adian Patent Office Record" containing the number, name

of patentee, date of filing of the application, date of issue

and the full claims of each patent, in addition to a print

of at least one figure of the drawings. This publication

may be obtained from the Patent Office at an annual sub-

scription fee of 12.00, payable in advance; or single monthly

copies may be purchased at 20c. each.

This publication, with its annual indices, is to be

found on the shelves of many of the Public Libraries of

Great Britain, United States, Canada and other countries,

where it may be consulted by inventors and others in-

terested in inventions, and thus, in many cases, dispense

with the necessity of applying to the Patent Office for in-

formation disclosed in that publication, A list of Public

Libraries receiving this publication will be found on pages

433 to 440.

The Patent Record bears the date of the last day of

each calendar month, and contains all patents granted

in that month; but it usually takes from thirty to thirty-

five days for printing and preparation for distribution;

thus, for example, the January number would not be ready

for maUing from the Patent Office until about the fifth of

March following, and the same for each succeeding month-

ly number.

This information is offered to enable patentees and at-

torneys to arrive at a probable date when the Patent

Record will reach certain foreign countries, where previous

actual publication is a bar to the valid filing of an appli-

cation tor a corresponding patent.
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OrriN-ji;* AND Penaltieb.

Patented Aeticles to be Stamped or M- r^Kij,

Penalty roB Default.

M. Any patentee under this Act who wlU or offers for

aule any article patented under this Act not stamped or en-

graved with the year of the patent, applying to such article,

or when from the nature of the article this cannot be done,
not having affixed to it or every package wherein one or

more of such articles is or are inclosed a label marked with
the year of the date of the patent applying to such article

in manner and form provided by this Act, shall be liable

to a penalty not exceeding one hundred dollars, and, in

default of the payment of such penalty, to imprisonment
for a term not exceeding two months. R.S., c. 61, s. .^4.

Falselt Marking an Article as Patented.
An Indictable OrrENce.

65. Every person who,

—

(a) writes, paints, prints, moulds, casts, carves, engraves,
stamps or otherwise marks upon anything made or
sold by him, and for the sole making or selling of

which he is not the patentee, the name or any im-
itation of the name of any patentee for the sole

making or selling of such thing, without the consent
of such patentee; or,

(6) without the consent of the patentee, writes, paints,

prints, moulds, casts, carves, engraves, stamps or

otherwise marks upon anything not purchased from
the patentee, the words, Patent, Letters Patent, King'e
or Queen'« Patent, Patented, or any word or words of
like import, with the intent of counterfeiting or im-
itating the stamp, mark, or device of the patentee,
or of deceiving the public and inducing them to be-

lieve that the thing in question was made or sold by
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or with the consent of the patentee or his legal rep-

resentatives; or,

(c) offers for sale as patented any article not patented

in Canada, for the purpose of deceiving the public;

is guilty of an indictable offence, and Uable to a fine not

exceeding two hundred dollars, or to ijnprisonnient for a

term not exceeding three months, or to both. R.8., c. 61,

s. 55.

Makino Cbbtain FAtsE Entbiib on Copies an Indict-

able Offence.

•6. Every person who wilfully makes or causes to be

made any false entry in any register or book, or any faUe

or altered copy of any document relating to the purposes

of this Act, or who produces or tenders any such false or

altered document in, evidence, knowing the same to be such,

is guilty of an indictable offence and shall be Uable to

be punished by fine and imprisonment accordingly. R.S.,

c. 61, 8. 66.
Genibal.

Office Hoobb.

The Patent Office is open to the public every week-

day, except on Saturday, between the hours of mne and

five, and on Saturday between the hours of nme and one,

except on legal holidays.

When Legal Holidays Intbbvbne.

Whenever the last day fixed by the Patent Act, or

the Rules, for taking any action shall fall on a day when

the Patent Office is not open, it is deemed to be lavrful

to do any such thing on the day following such excluded

day, or days, if two or more of them occur consecutively.

MoNiT Paid Thbouoh Ebbob.

Money paid into the Patent Office by actual mistake,

such as a payment in excess, or when not required by law,

will be refunded; but a mere change of purpose after the

payment of money wiU not entitle the person who paid it

to demand such a return.
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Protests.

403

.l,.lTl. K*. ,.' ".""?'* *«""»* ""« '""ing of a patent

how th,\i'
?'""/°

"v"" "' '"«'"<"'* '«""' to with-hold the panting of such patent to an applicant. Under

t«tTft°*
"?"•*""' V^' ^''*'"'* Office, however, a pro-

E«'n,„., i °
f" ""'/'»°t»l pounds, is referred to theExaminer m charge of the class to which the invention

thT.?r','"''-"",'"r
"^'^ '""'"' consideraton wh»the application involved is taken up for examination.

Teleohaiis.

Telepams involving searches, if not received before
4 ocock p.m. at the Patent Office, may not ordinar°ly

utertrni2"o-i:£*
"'"•'^'"'' ""' «" ««t-iayrnoi;

hv'^l!.**'''^"" 'S -i"*
^'**"t O"'"* ""'t be prepaidby the sender, and if an answer is required, the mes-

hXvTr ^" T' ""'""' "^°"''«*" To insu e a re°fy,

^Z* i'°
'" ""*'.' P*""" "•king an enquiry shouldadd to his message the words "Answer paid."

Issue Day.

the^'c^vrof':!:! wetr""' '^ *•"' ''"'»* ««- -

The Intebnational Convention.

Tnt.™!»°°?'?.'°°
"'.Canada is not a member of the

Property
'^°"''"'*""' '" '•>« Protection of Industrial
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PETITIONS.

(a) Name,
full addrew
and calling

o( applicant.

PETITION BY A SOLE INVENTOR.

(FOBM 1)

To th£ Commiitioner of PaterUa, Ottawa:

The petition of (o) '

sboweth:

that he has invented new and useful improvemeEts in

(6) Title of (b)..

the inven-
tion.

ie) Name
place and
proTince
Canada.

not known or used by others before his invention thereof,

and not being in public use, or on sale, with his consent or

allowance as such inventor for more than one year previous

to his application for a patent therefor in Canada.

Your petitioner, therefore, prays that a patent may be

granted to him for the said invention, as set forth in the

specification in duplicate relating thereto, and for the pur-

poses of the Patent Act, your petitioner elects his domicile

of in the (c)

Place

Dated the day of.. .19..

(d) To be
silPied by
the appli-

cant.

(d)..

NoT«.—See instructions on pages 342, 349 and 350.
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PETITION BY JOINT INVENTORS.

(FOBM 2)

To the Commifioner of Patentt, Ottawa:

The petition of (o) („, n^
full •1 address-
es and csll-

iDg of appli-

cants.

showeth:

that they have jointly invented a new and useful improve-

ment in (6)
(6) Title of
invention.

not known or used by others before their invention thereof
and not being in public use, or on sale, with their consent
or allowance as such inventors, for more than one year pre-
vious to their application for a patent therefor in Canada.

Your petitioners, therefore, pray that a patent may be
panted to them jointly for the said invention, as set forth
in the specification in duplicate relating thereto and for the
purposes of the Patent Act, your petitioners elect

domicile in the (c)

.

Placa..

Dated the day of .19.

(d)..

"«

their

(c) Name of
place and
ProToviDce
Canada.

(d) To be
signed by
the appli-

cants.
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1^ '

I i

PETITION BY AN ADMINISTRATOR OR EXECUTOR.
(FOBH 3)

To the Commissioner of PatenU, Ottawa:

(a) Nftine,

full addrefls

ud oslling

of adminii-
tntor or
executor.

(h) Name,
full address
and calling

of deceaae<r

(c) Name of

it

(4) Title of

invention.

(•) Name of

deceased.

(f) Name of

deceased.

(a) Naaeof
maee and
Province in

Canada.

(») To be
signed by
tbe adminis-
trator.

The petition of (o)..

Bdministrstor of tht estate (or executor of the last will and

testament) of (6) in his lifetime

of the

deceased,

as reference to the duly certified copy of letters of adminis-

tration (or letters testamentary), hereto annexed will more

fully appear, showeth: that the said (c)

did invent

a new and useful improvement in (d)

not known or used by others before bis invention thereof,

and not being in public use or on sale, with the consent or

allowance of the said (e)

as such inventor, for more than one year previous to this

application for a patent therefor in Canada.

Your petitioner, therefore, prays that a patent may be

granted to him, as administrator (or executor) of the estate

of the said (/)

for the said invention, as set forth in the specification in

duplicate relating thereto, and, for the purposes of the

Patent Act, your petitioner elects his domicile in the {g)

Place

Dated the day of

(k)

19
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PETITION FOR A RE-I88UE BY THE INVENTOR.
(FOBH 4)

To the Commiitioner of PateiUt, Ottawa:

The petition of (o)
<„) n.„,,
full Hddreiiiddren
•nd calling
of applicant.

ahowetli:

that your petitioner obtained a patent bearing date the
^'^ °' A.D. 19 for a new and useful improve-
ment in (h)

(6) Title of
invention.

That the petitioner is advised that the said patent is
deemed defective, or inoperative, by reason of insufficient
description or specification, and that the errors arose fror
inadvertence, accident or mistake, without any fraudulen
or deceptive intention.

Your petitioner, being desirous of obtaining anew patent
in accordance with the amended description and specifica-
tion in duplicate, therefore prays that he may be allowed
to surrender the aforesaid patent, and a new patent be
panted to him, in accordance with the amended descrip-
tion and specification of the said invention, for the unex-
pired period for which the original patent was granted.

Place..

Dated this j^y of

(e)

ig (ej To b*'"
ngnwl by
the
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(a) Name,
full addreM
fud oalling

qI awicnee-

PETITION FOR A RE-ISSUE BY ASSIGNEE.

(FOBM 5)

To the Commitnoner of Patent; Ottawa:

The petition of (o)

. . .showeth:

that your petitioner, by asaignment bearing date the

day of 19 obtained the

(i) Nune, exclusive right to a patent granted to (6)..

addreaa
aad calling

of patentee.

on the.. ..day of 19..

(e) Title of for new and useful improvements in (c)..

jnTention.

That your petitioner is advised that the said patent is

deemed defective or inoperative by reason of insufficient

description or specification, and that the error arose from

inadvertence, accident or mistake, without any fraudulent

or deceptive intention.

Your petitioner, being desirous of obtaining a rew
patent in accordance with an amended description and

specification in duplicate, therefore prays that he may be

allowed to surrender the aforesaid patent, and that a new

(4) Name of patent be granted to him as assignee of the said (d)

patentee.

in accordance with the amended description and specifi-

cation of the said invention, for the unexpired period for

which the original patent was granted.

Place

Dated this day of 19

(«)
;

NoTi.—'The above form is to be altered to suit the case

when the application for the re-issue is made by the ad-

ministrator or executor of a deceased patentee.

(<) To be
signed by
the appli-

cant.
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SURRENDER TO ACCOMPANY PETITION FOR
RE-ISSUE.

(FoBU 6)

To all to whom these presents shall come, (o)

M»

sends greeting:

—

f..l HJ^"""
*•"* P.'**"* '*"*'° »tt»ched, for a new andful improvement in (ft)

(o) Nome,
full address
snd calling

within named, "^ P***"*"-

(») Title or
invention.

is deemed defective. or inoperative, by reason of insuffi-

inXrt.„7 '-5' Bpecif.cation, and the error arose from

or hI^I? ' •'!""'^°' °' '"""'''«' "'thout any fraudulent

!o.„,h'^.
''"'*'"*'°"' *'"' ^^^ Commissioner of Patents

yt'hTthVs°aidTcr
*'^ """""'" "' '•'" """"' "-^"O'

TtiTehr.*''' t'\^I """* P^o^ts: surrender and yield pln
™' "^

Z.m" """•"^'^ P***°*' «5"""«<' to Wm for new anduseful improvements in (d)
' W Title o(

invention.

»nd bearing date the .ZZ..^.duy of'"^

In witness whereof, the said («),

••.j •.« li t. • ; ; hath set his handand affixed his seal this day of

(/) (LS)
Signed, sealed and delivered at (o)

County of

Province or State of
in the presence of.

(*)

NoTi.—The above form is to be altered to suit "the case

Msignee of the whole interest, or the administrator, or the
executor of a deceased patentee..

(•) Name of
patentpe.

CP To be
signed by
the paten-

(j)' Place
where exe-
cuted in full.

(*) Sinia.
ture of wit-
ness.

i^f

i
i i
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POWER OF ATTORNEY.

(FOBH 7)

To tke Comtniuioner of PaUntt, Ottawa:

(a) Nanifl,

full tdinm
nd Oftlling.

The underaigned, (a)..

(6) Name hereby appoints (6)..
uid full kd-
dreM.

his attorney, with full powers of substitution and revo-

cation, to prosecute an application for new and useful im-

(e) Title of
P'ovements in (e)..

inventioa.

to make alterations and amendments therein, to sign draw-

ings, to receive the patent, and to transact all business in

the Patent Office connected therewith.

Signed a-, (place)

this day of.. .19..

(«) To be
aigned by
inTflotorand
witocM.

(d)..

In presence of (d)..
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REVOCATION OF POWER OF ATTORNEY.

(FOBM 8)

To tht Commiuioner of PaUnU, OUawa:

The uudenigned (o)
(<) Nunt,
full (ddraw
ud ealliag.

having on or about the..
.day

of..
**• appointed (6) . (6) N„,^

fufi tddnm.

his attorney to prosecute an appUcation for a patent for

a new and useful improvement in (c)

hereby revoltes the power of attorney then given.

Signed at (place)

this

(c) Title at
invention.

..day of...
.19..

(<*).. W To he

In the presence of (d) vSSj'Sjr
witDeas.

27—MTSKTi

ii;
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SPECIFICATION.

(FOBM 9)

FOR A MACHINE.

(Sole Inventor.)

To all uhom it may eonetm:—

(a) Imert Be it known that I (a)

nftme, full

addraw and
etllinc.

having invented certain new and useful improvements in

(») iDMrt 0>)

title of in-

vention to •

be the tune
in all papere.

(c) Iniert for which I have obtained a patent in (c)

the name of

the country,
number and
date if for-

eiKn patent ^

or patents

!•• o'.

'l*^*
do hereby declare that the following is a full, clear and exact

none omit description of the same.

wordi*p'> W My invention relates to improvements in meat-chop-

oedinK refer- ping machines in which vertically-reciprocating knives
ence letter ope,nte jn connection with a rotating chopping-block; and

the objects of my improvement are, first, to provide a con-

«) Example, tinuously-lubricated bearing for the block; second, to afford
peeiflcation

facilities for the proper adjustment of the knives indepen-
""•

dently of each other in respect to the face of the block;

and, third, to reduce the friction of the reciprocating rod

which carries the knives.
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of the chopping-block and kn "ei • fTT *'*"''",'•"">viU

of . part of th", 'n.cC'o:'ZZ'\Syii^T^:

..ve^T'lYeJ..'""
"'" '° '"""" P«"' """"^ho-t th.

h.n«,*
„"'"''' "/'»'« A- it" 'eP or .Undards BB, and the

secured to the under side of the table A so that thl r.

Kll^l^l^n^al^^oS:'--'' "- "« -eon^nl:::? :l^ «

cur:!^a:!':;:;r ^^Li;::st^z^tJ: i;rlar groove , ,n the table A. (See Fig,. 1 a„d 2) TW.annular grcve or ehannel i, not of the »me depth through-out, but communicates at one or more points (two in th.

d^rrthrT"' "'"•
^'l

""'''«" or'TepllX"/'
deeper than the groove, and containing supplies o oil in

ou^tbr.^ai:"';";."''
"'• * ""»""- ^ th'tMelnni-ou« lubrication of the groove and rib is assured. The rod

curerto ZZtri "
'f''"'

''y * "^^t"' "fnd K se-

openin. in th. [* '• *m P'"'""""* through a centralopening in the choppmg-block without being in contact

t^nT^h ^^ """^ ?""r "' ""« ""'' '"">* being co;'S Trlv .'
"'"'"

t'
"'']'''* '' '""""•I '° the block, andwhich prevents particles of meat from escaping throughthe central opening of the same.

mrougn

MS
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The cro«-he«d I, previously referred to, ud ihown in

penpeotive in Fig. 4, ii vertioally kdjuiUble on the rod H,

and c»n be retained after adjuitment by a set-screw x,

the upper end of the rod being threaded for the reception

of nuU, which resist the shocks imparted to the cross-head

when the knives are brought into violent contact with the

meat on the chopping-block.
j ., , u

The knives d d are adjustable independently of each

other and of the said cross-head, so that the coincidence of

the cutting-edge of each knife with the face of the chop-

ping-block may always be assured.

I prefer to carry out this feature of my invention in the

manner shown in Fig. 4, where it will be seen th't two

screw-rods m m rise vertically from the back of each knife

and pass through lugs n n ,on the cross-head, each rod

being furnished with two nuts, one above and the other

below the lug through which it passes. The most accurate

adjustment of the knives can be effected by the manipu-

lation of these nuts.
• ui u

A circular casing p is secured to the chopping-blocK,

so as to form on the same a trough F for keeping the

meat within proper bounds; and on the edge of the annu-

lar rib A, secured to the bottom of the block, are teeth for

receiving thoee of pinion «, which may be driven by the

shaft D through the medium of any suitable system ol

gearing, that shown in the drawing forming no part of my

present invention.

This shaft D may be driven by a belt passing round the

pulleys », or it may be driven by hand from a shaft W,

fumUhed at one end with a handle i, and at the other with

a cogwheel R, gearing into a pinion on the said shaft D.

A platform T may be hinged, as at te, to one edge of

the table A, to support a vessel in which the chopped meat

can be deposited. The means by which it may be supr

ported, and the most convenient method of disposing of it

when not in use, are shown in Fig. 1.

I am aware that prior to my invention meat-chopping

machines have been made with vertically-reciprocating

knives operating in conjunction with rotating chopping-

bloeks. I therefore do not claim such a combination broadly

;

but
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WJiat I do eUim m my invention, and doire to woureny letter* patent, la

—

I. The combination, in a meat-chopping machine, of arotary chopping-block having an annular rib, with ^ table

.?.T,1
'" .'""•'" '«*" """I « pocket communicating

with the Mid rece«., all «uh.-(, lUislly a* set forth.

a Pni.™ \ °"!'*-<''''>PP'"l» ""h!.iP, tlu combination of
» rotary chopping-block >v,th u re<ipr,„„img croM-bead
carrying knive, each „f ,h„.h ,- v.r.f.ily .djurtable onthe .aid croei-head ii„ ...i.M.tly ot t!,- oll.r, ,ub.tanti.
ally aa deacribed.

.-> -^ T''*. """"u
"*' ^"'"'' ''•"• w'"-"'!". "1 m, attached

f°ed
•''»'"t«''»'«'ly a» h.'w.i. for th.- purpoae apeci-

4. The combination, iu a ,uP;Lt-,>,up,.ing machine, ofthe reciprocating rod, carrying tho knives, the croaa-head
aecured to the .aid rod, and having anti-friction roller.,
with guidea adapted to the aaid rollers, all .ubatantiaPM »et forth.

(«)

'•) T,) h..

Place and date ihn^^.,''V

Signed in the preaence of

(/)

CO Sifuj-
tura. of two
witnMiei.

NoTB.—See inatructiona in regard to apecificationa on
page. 3S1 and 352.
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SPECIFICATION.

(FOBM 10)

FOR AN ART OR PROCESS.

(Joint Inventors.)

To all uihotn it may concern:—
(a) luert Be it known that We, (a)

namai, full

addnMM
and callinR.

«> . ^ having jointly invented a certaip new and useful process of
|d) Insert
titit d in- /i\

vention, to ^ '

be the uune
in ftll papers.

(c) Insert for which we have obtained a patent in (e)

the name of

the country,
number and
date of for-

eign patent
or patents

uSiiS'tf*" do hereby declare that the following is a full, clear and
none, omit exact description of the same.

words pre- (d) In the purification of hydrocarbon oils produced by
•«"»*^"'- the distillation of crude petroleum, asphalts, or bitumens,
ence letter

^^ ^^ ^^^ destructive distillation of coal, resins, or bitu-

MiEiamDle "nino"" shales, the oils are agitated with 2 per cent, or

specification more of concentrated sulphuric acid (60' Baum<, 1.88

and claims, gpecific gravity), in order to remove certain oils contained

in the distillate which would, in course of time, absorb

oxygen from the air, and cause the oil to become dark-

coloured and gummy, and also to remove tarry substances

and the disagreeable odour. Sulphuric acid combines

chemically with these bodies and dissolves them, forming a

dark-red, heavy liquid, which settles on the bottom of the

agitator, and can then be readily drawn off from the puri-

fied oil. This peculiar compound of sulphuric acid and
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hydrocarbon oils, disaolved in the excess of acid, is known
as "sludge." At present it is purchased by superphos-
phate manufacturers, who mix it with a little water, which
decomposes the compound of acid and oil, producing a
weaker acid (about 50* Baum<) used in the manufacture
of superphosphate of lime, and a dark-coloured offensive
oil which rises to the surface of acid and usually is thrown
away, no commercial use having been found for it. This
waste product is called "sludge-oil."

The mode of practising our invention is as follows: In
our process, when the sludge has been decomposed by the
addition of water, the sludge oil is drawn off, and is then
purified by repeated washings with water, until the acid
remaining in it is removed. For this purpose equal vol-
umes of water and sludge oil may be used; but the washing
can be effected by a less quantity of water. The acid re-
maining in the oil, if any, is then neutralized with quick-
lime or caustic soda. The purified oil has a strong and
somewhat disagreeable odour, and contains about 10 per
cent, of volatile oils, which are converted into a hard resin
with difficulty. To remove these volatile substances, the
sludge oil thus purified is introduced into a iMU with the
addition of from 2 to 4 per cent, of caustic soda and aboui
2 per cent, of the oxides of lead or manganese, to oxidise
any sulphurous body which may be in the oil and combine

- with it, and steam is then blown through the oil, the oil
being kept hot either by a fire under the still or by the use
of steam heated to the required temperature (between 212
and 450' Fahrenheit). The action of the steam is con-
tinued until no more volatile oils are removed, usually
from five to ten hours. The steam is then shut off, and
the contents of the still allowed to settle, when a sediment
of tarry impurities and soda subsides, from which the pure
oil may be drawn off. The oil is then introduced into a
still or tank, and oxidised by blowing currents of air
through it, the oil being kept at s moderate temperature
(from 200' to 300' Fahrenheit), either by a slow fire under
the still, or by a steam coil in the bottom of the tank, or
by heating the air by a hot-blast oven to the proper
ten^perature before it is blown through the oil, and the
action of the air is continued until complete oxidation is

417
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effected, and a sample on cooling soiidifies to a more or

less hard resin.

The time required to effect the oxidation varies with the

working temperature and with the extent of surface of oil

brought in contact with the air. We may define it as be-

tween four and twelve days. The action of the air upon
the oil is stopped when samples on cooling, taken from t'ae

contents of the still, are found to be of the proper degree

of hardness and toughness for the particular purpose to

which the product is to be applied, and after letting the

contents of the still settle the hot resin is drawn off from
the sediment of soda and impurities.

The action of the air may be accelerated by adding
other oxidizing agents—for example, about 2 per cent, of

the oxides of lead or manganese, or about 2 per cent, of

the manganates of soda and potassa to the oil. These
substances act either by giving up oxygen to the oil or by
their presence inducing a combination of the oxygen and
the hydrocarbon.

An inferior quality of resin may be produced by treat-

ing the washed sludge oil in a 6till with caustic soda and
litharge (5 per cent, soda to 1 to 2 per cent, litharge) and
blowing a current of air through it at about the temper-

ature of 350° Fahrenheit, which at the same time oxidises

the oil and removes the more volatile portions, which are

distilled off until it is converted into a resin, which, on
cooling, becomes hard and brittle. This process last men-
tioned requires from two to six days, but the resin pro-

duced is darker in colour than that made by first treating

with steam and then with air at a lower temperature, as

the colouring matter is not affected by the steam at 4008,

while air at that temperature rapidly darkens it by oxi-

dation. Sunlight bleaches the colour of sludge oil, and, at

the same time, greatly accelerates the absorption of oxygen

from the air. To produce the lightest-coloured resins the

sludge oil is steamed with 6 per cent, of a solution of soda,

20° Baumt, at a low temperature (about 200O to 260°

Fahrenheit for ten hours), to remove the more volatile

portions, and then oxidised and bleached by exposing the

oil, in shallow tanks covered by glass, to the action of the

sunlight, the oil being kept hot and fluid by a steam coil
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in the bottom of the tank, and currents of air blownthrough It to produce the oxidation.
Inferior qualities of sludge oil, as those produced in thepunfication of lubricating oils, and which contain a Urgequantuy of tarry substances, are treated as follow'- Theol « charged mto a still, and caustic soda and black oxideof manganese, in the proportion of about 5 per cent of

Zt Z X^'u''"'- °' °""'«'""'»e, are added, and thecharge distilled by a current of steam blown through the oilassisted by a fire under the still, until only tar and coke

Farenhert'""'H Tk^
?""',!''"''" -"""ences^t about 35^.

in the .HM J, ";r
'"'' '""'« '''«««»«"'. the temperaturen the still gradually rises to about 800", when only thethick pitch remains in the still.

^

fill
^^ *^u

"°* °' »t*a™ >"«ler pressure the oil can be dis-tilled with scarcely any decomposition, and the distillatewhich IS of a yellow light-red colour, can be converted intoa supenor resin by oxidizing it with a current of hot atThe resin produced by this oxidation of sludge oil i, dis-tinguished from all other known resins and resinou substances by its behaviour with different chemicals and solvents It varies in colour from yellow to dark garnet red

Se fnH° H*"'
>"'*'"•'' "!

'"' P'od-tion. iH ha d,'

iT^il,
odourless at ordinary temperatures, tastelec,

Z^n^''
""**

"°V'"'*1''
"P°" ^y ""'"• »da, potassa, andammonia, even when heated. .

Alcohol of 95 per cent, dissolves but small quantities ofthis resin, even when boiled with it. Petroleum-naphtha
dissolves It very quickly without the aid of heat, produc ng

ed ™T„ f
^^'"*' ••'

*"T"""''
"""^'"y di-olve/the m7ed resin forming a varnish. Benzole, chloroform, and bisul-phide of carbon all dissolve the resin, tho solution beingaided by warming. Ether and a mixture of ether and aK

re.H^lv
*^"''

""u"'
"""' ""•*"y 'l''"''^'' i». but not so

the m^elt H
""" '"^"-

,

^'""""^ "" ""<! ""^e oil dissolve

soWu If
,""" ,^ ''° "''"" "' '^' '*"'' '" """'^d oil and

fr.H I

'"'P*'"'".' '<"•"" »" "oil varnish." Concen-trated sulphuric acid dissolves it completely; the resin

"Sv 3'° °"
"f^'-'"'-

*"*"• Nitric acid attacks Uviolently and converts it into a brown tarry or gummysubstance, having a pleasant, peculiar odour. HydrochToric
acid seems to have little or no action on it

^''^'''''O"''
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(e) To b«
timed by
joint inven-
ton.

(/) 8i|Dk-
turet of two
witnewM.

It u well known that it has been proposed to use sludge

oil as a paint oil, but this has not been attended with

practical success. We do not wish to be understood, how-
ever, as making claim, broadly, to a process for freeing

sludge oil from the acid by the use of water and caustic

alkalies, or by still further purifying it by subjecting it to

distillation, or by blowing steam through it, for the pur-

pose of removing impurities, all of which, it is well known,

have been practised since the discovery of the present pro-

cess of refining petroleum. Nor do we wish to be under-

stood as laying claim in this application to the resinous

substances produced by our process, as that forms the sub-

ject-matter of another application by us for letters patent.

We claim

—

1. The process herein desciibed for producing from

sludge oil a resinous substance possessing the properties de-

scribed, which consists in combining the oxygen of the air

with the sludge oil with the aid of a moderate degree of

heat.

2. The process of producing from sludge oil a substance

of a resinous character, which consists in treating the

sludge oil while heated to a moderate temperature, with

the air and with other oxidising agents, substantially as

desciibed.

3. The process of treating sludge oil in order to obtain

from it a resinous substance, which consists in purifying

such oil, distilling from it the volatile substances present

therein, heating the residue to a temperature of from 200*^

to 300" Fahrenheit, and blowing air into it while it is so

heated, substantially as described.

w

(Place and date) •

Signed in presence of

(/)

NoTi.—See instructions in regard to specifications on

pages 351 and 362.
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SPECIFICATION.

(FOBll 11)

FOR A COMPOSITION OP MATTER.
(Adminiatrator.)

To all whom it may eoneern:—

Be it known that I, (o)..

am the adminiitrator of tk* estate of (6)

and that the said (e)..

did invent a certain new and useful composition of matter
to be used for (d)

for which I, or he the said («)..

obtained a patent in (/)

of which the following is a specification

:

The composition of the said

^1^ '^^'^^ -gredients/combined io the pro^:;:

W^at^Uially pure ,oo gallons.

Soda-ash (sodium carbonate): ..:.:: ?m S«-8a tpeter (nitrate of an alkali metal) :: ^S '

Sulphur (preferable flowers of sulphur) fo Zult
tatiJn

" '"«"****'**" "* *° *>« thoroughly mingled by agi^

. (a) Intert
name, full

unreM and

(b) Insert
luune of d»-

,
ceased in-
ventor and
his lat« ad-
dress and
calling.

(e) Name of
deceased.

(d) Insert
title of in-

vention, to
be the same
in all papers.

(«) Name of
deceased in-
ventor or ad-
ministrator.

(f) Insert
name of
country,
number and
date of for-
eign patent
or patents
has or have
issued; if

none, omit
the eleven
words pre-
redinit the
reference
letter (/).
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In using the above named compoaition the hides should
first be freed from all salt and impurities, by soaking green
hides one day and dry hides eight days. The hides so

cleaned are then placed in the said solution, and allowed
to remain in it forty-eight hours. They should then be
removed from the solution and unhaired in the usual way.

By the use of the above composition the hair is speedily

and thoroughly luosened, and the hides, while retaining all

that portion of the substance which can be converted into

leather, are at the same time entirely cleaned from grease

and other substances which would prevent them from being
tanned quickly.

I am aware that a composition consisting of soda-ash-
water, lime, and sulphur has been used for the same pur-

(;) Insert pose, and that a patent therefor iwas granted to (;)
Dwne of pat-
entee, date
and number
61 patent, it

none, omit
eight wordfl

rei^renn^et- ' ^^ "^ aware that saltpeter has been used in depilatory

ter (;). processes; but I am not aware that all of the ingredients of

my composition have been used together.

What I claim, and desire to secure by letters patent is

—

1. The herein-described composition of matter, consist-

ing of water, unslacked lime, soda-ash, saltpeter, and sul-

phur, substantially and for the purpose specified.

2. The herein-described composition of matter for de-

pilating and preparing hides for tanning, consisting of pure
water, five hundred gallons, unslacked lime three hundred
and fifty pounds, soda-ash one hundred pounds, saltpeter

twenty pounds, and flowers of sulphur ten pounds, substan-

tially as described.

(») To be (A)
signed by
the admin- (Place and date)
latrator.

(i) Signa- Signed in presence of (i)

turefl of two

Note.—See instructions in regard to specifications on
page* 351 and 3S2.
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OATHS.

(FOBM 12)

OATH BY. SOLE INVENTOR.
Name of Country

)

Province or State !

County )

I, (a)
(o) Nmh,,
'ull additM
and calling.

make oath and aay, that I verily believe that I am the in-

ventor of the new and useful improvements in (6)

described and claimed in the specification relating theretoand for which I solicit a patent by my petition, dated
^*'®" day of 19

to m^*'^^ i""**!!'
"^ ^*!** ***^ ^^'^^ *»*« "°t been patentedto me or to others with my knowledge or consent, except

in the following countries (c)

in ttr^'JH^^**!-
'^^ ***** ***' several ailegations containedm the said petition are respectively true and correct.

id)..

Sworn before me at (place)

.

the..
..day of

.

(fr) Title of
inventJoD to
b« the aame
in All papers.

(e) Irwort
the country
or countriea,
eciving thfi

date and
number of
each patent.
If not pre-
viously pat-
ented omit
the five
worda pre-
ceding refer-
ence Tetter
(e) and in-

aert the
worda "in
any coun-
try."

(d) To be
aigned by
inventor.

19

{€)..

NoTi:.—See instruction regarding oaths on
and 349.

(f) Sinna-
ture of

officer be*
fore whom

pages 348 oath ia

taken.
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OATH BY JOINT INVENTORS.

(FOBM 13)

Country
ProTinoe or State

County

(«) N»
fllllKUl.„
ud Hllinf.

We, (o).

do hereby severally nwke oath and aay:

(») Num
M fint men-
tioned joint

inventor.

(c) Niimr
M second
mentioned
joint inven-
tor.

W) Title o(

inventioa to

be the lame
inBllpapera.

(«) Inaert

the cowitry
or countrice,

Jiving the
fti« and

number of

ench patent.
If not pre-
viouaty pat-

ented, omit
the nve
worda pre-

oedinf the
reference
letter (<)

and insert

the words
"in any
eeantry"

Ist. I, this deponent, (6)..

for myself do hereby make oath and say that I verily be-

lieve that I and the said (c)

are the inventors of the new and useful improvement in

(rf)..

described and claimed in the specification in duplicate re-

lating thereto, for which we solicit a patent by our peti-

tion, dated the day of IS-

and I further say that the same has not been patented to

us or to others with our knowledge or consent, except in

the following countries (e)..

and I further say that the several allegations contained in

the wid petition are respectively true and correct.
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and. 1, this deponent, (/)

ttS

(/) NiuM or
m ,. . .

iMoiid m«iH
'or myialf do here- tiowd joint

by m.k. cth .nd .,y, that I verily believe th.t I ,nd the
'"'^'"

above named (q).

are tke inventorii of the new and useful

(»)

to) NwBOof
nnt m«Q.

improvement in t'onxl joint
inventor.

») Titi« or
inypntioo u
(iven ihove.

?e?.°tii!'/''.ht°'l
elaimed in the specification in duplicate,relating thereto, for which we solicit

tition dated.

a patent by our pe-

j , . , the day of 19"
or to otherrwi'th*'

""'
"-f

•>«» »•" been patented to (.) rn«r,us or to others with our knowledge or consent, except in ""' "-""'y

the following countries (.) JivinrtlJr
date and
number of
each patent.
If not pre-
viouily pat-
ented, omit
the five

wordi pre-
ceding the

and I further say that the several allegations contained in 'el'lTw
the said petition are respectively true and correct. '^^S

"in any
country

'"

(0 To .,-

•i^d by

(.)..

Sworn before me, at (place) ^"J
by the said 0)

the.

(*)..

day of 19

joint invtH'
in th<
rueu-

tioned.

U) Full
names of

joint inven.
torn.

(*) Signo-
tiire oT tlip

1^0^"^** instructions regarding oaths on pages 348
^"'J^'f'"'"
taken.

end 349
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OATH FOR A RE-I88UE BY INVENTOR.

(FomM 14)

Country
Province or State

County

(«) Nuw I, (a)..M full ad-
dmw snd
emllini.

make oath and say that the nveral allegationa contained

in my petition, dated the day of

19 for a re-iuue of the

patent granted to me on the day of

19 for new and use-

V>) Titla oT ful improvements in (6)..

inTentioD.

are respectively true and correct.

That I am the sole owner of the patent; and that I am
the inventor of the improvement set forth and claimed in

the amended specification in duplicate relating thereto.

(e) To b»
•igned by
the inven-

tor.

(cV.

Sworn before me at (place)..

this.. ..day of.. 19

W) Sign*. (d)
ture of
officerbefore NoTB.—If the patent has not been exclusively assigned

osth°°is
' >' °"i't b« stated in the oath that the application for

taken. the re-issue is made with the consent of the assignee or

assignees.
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OATH FOR A BE-ISSUE BY ASSIGNEE OF THEENTIRE INTEREST.

Country
Province or State
County

(Fonii 18)

I. (o)

.

(a) Num.
lull »Mnm
•nd etlliac.

make oath and »y that the several allegat

in my petition, dated the

iMue of the patent granted to (6)..

ions contained

day of

IB for the re-

fer new and uaeful improvement* in («)..

(6) Nuu,
rull addnn
M>d callinK.
of the origin-
al patentee.

(c) Title of
invention to
bA tile uime
in all p

are reipectively true and correct.
That I am the sole owner of the said patent; and that

W)

U"the Vm^in' "'
'-r

rP'°vemente.et forth and claimed '•^^'S^P^m the amended .pecification in duplicate relating thereto
™""

(«)
(e) To be

Sworn before me at (place) l^tptt"
cant.

*°® day of (oSiKD..

IQ ture of the
• officer be-

(/)
fore whom
the oAth ii

taken.

28—PATENTt
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PETITION FOR A CAVEAT.

(FOBM 16)

To the Commiasioner of Polenta, Ottavia:

(a) Name, The undersigned, (o)
full addresa
and calling.

an intending applicant for a patent, who has made certain

(6) Title o( jig„ and useful improvements in (6)
invention.

and has not perfected his invention, prays that his specifi-

(c) A des- cation may be filed as a caveat in the Patent Office (c)

cnption of

the invenr

tion, aa far

aa poeaible,

should fol-

low and pe-

fer to letters

of reference
,

in drawings.

id) To be (d)

signed by
the inventor.

NoTB.—See instructions regarding caveats on pages 390

and 391.
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OATH FOR CAVEAT.

(FoBB 17)

Country -i

Province or State I

County
J

I, (o)
(o) Full
name, ad-
dress and
calling.

make oath and say that I am the inventor of the invention
described in the foregoing specification, and that the allega-

tions contained therein are respectively true anj correct.

(6)
(6) To be

o V ,
Signed by

oworn before me at (place) theinventor.

day of

19

(c)

(c) Signa-
ture of the
officer be-
fore whom
oath ii

taken.
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Assignments.

(a) Full
name of as-

aigDeCt ad-
dren and
callinK.

(t) Name
ODiy of aa-

ignee.

(c) Insert
ame title of
inTention aa
in the papers
for apptt-

pation for
patent.

(lU) Name
only of aa-

aignee.

(«) Place
where exe>
cuted.

(fl
To be

signed by
the inven-
tor.

ASSIGNMENT OF AN ENTIRE INTEREST (OR AN
UNDIVIDED ONE-HALF INTEREST IN AN
INVENTION BEFORE THE ISSUE OF PATENT).

(FOBH 18)

In conBideration of dollars,

to me paid by (o)

I do hereby sell and assign to (fc)

all (or an undivi-

ded half of all) my right, title and interest in and to my

invention for new and useful improvements in (c)

as fully set forth and described in the specification which

I have signed preparatory to obtaining a patent; and I do

hereby authorise and request the Commissioner of Patents,

to issue the said patent to the said (d)..

(or jointly to myself and the said) (d)

in accord-

ance with this assignment.

Witness my hand and seal this

day of 19 at («)

(/) ..(L.S.)

Note.—See instructions regarding assignments on pages

370, 371 and 372.
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ASSIGNMENT OF AN ENTIRE INTEREST IN A
PATENT.

(FoRU 19)

In considerdtioc of

dollars, to me paid by (o)

I do hereby sell and assign to the said (6).

(o) Full
name and
address of
asai^ee and
calling.

all my right, title and interest inTnd'io the Patent of oniy^of""™-

Canada number (e)
"*°'°"

(c) Insert

for new and useful improvements in PSt.'tui.
of invention
same as in
patent and
date.

granted to me on the j^y of
^^ **** "*"*^ to be held by and enjc by the said' (d) W Name

only of aa-
signee.

r,^ , . ;;
to the full end of theterm for which said patent is granted, as fully and entirely

as the same could have been held and enjoyed by me if
this assignment and sale had not been made.

Witness my hand and seal this

day of

at (e)

.19..

CO..

(e) Place
where exe-
cuted.

,,„
„-'^'~^** instructions regarding assignments

370, 371 and 372.

(^-S.)
Cf) To be
ifmed by

on pages the paten-
tee.
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DISCLAIMER.

(FOB¥ 20)

(o) Full

Dune, ad-

iteu of pat-

entee and
calling.

I, (<•)•

day of..

having on the
. f„.

obtained a patent for the Dominion of Canada, for

(b) Inaert

tame title

of invention

aa in original

patent.

19

certain new and useful improvfements in (6)..

and through mistake, acnident "-^^-^^X '

I have l^e
wilful intent to defraud

"^^'f^^^.road'^^^r as ,e^g the in-

tho claim in my «P?"f'''**'°"'?° «'"„»;, of ihe invention

ventor of a material or '"^s"^ P*
^ "^^a to which I

patented "{''.'^V^^^Tweforehrby disclaim the part of

?h^':l:.Kt:^speSr:thich^s m the foUowmg

"""l' also claim the use of the lever A, in combination

with crank D, as described."

(c) To be
igned by
the paten-

tee.

W) Signa-
turea of two
witnesses.

(c)

(Place)
day of

The
19

Signed in duplicate in presence of

(<*)



APPENDIX.

Canadian Patent Office Practice.

List of Libbabies Receivino the Canadian Patent
UFFicE Recobd; Abranoed Alpbabeticallt Accobd-
IKO TO Countbies.

(See Taie 400).

AUSTRALIA.
The Australasian Institute of Patent Agents, Melbourne.The Parhamentary Library, Melbourne.
The Department of Patents, Melbourne.
Public Library of Victoria, Melbourne.
Public Library, Perth.
The Registrar of Patents, Perth.
The Patent Office, Sydney.
Public Library, Sydney.
The Registrar of Patents, Tasmania.

AUSTRIA.
Imperial Patent Office, Vienna.

BELGIUM.
Musie Commercial.
Monsieur le Directeur Gtnfcral de I'lndustrie, Brussels.

CANADA.
Province of Alberta:—

Public Library, Calgary.
Provincial Library, Edmonton.

Province of British Columbia:—
Public Library, Vancouver.
The Legislative Library, Victoria.
Public Library, New Westminster.

Province of Manitoba:—
The Legislative Library, Winnipeg.
Public Library, Winnipeg.

Province of New Brunswick:—
Public Library, Fredericton.
The Public Library, St. John.
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Province of Nova Scotia:—
The N.S. Institute of Science, Halifax.

The Legislative Library, Halifax.

Province of Ontario:—
Mechanics' Institute, Baden.

The Public Library, Belleville.

The Public Library, Berlin.

The Mechanics' Institute, Chatham.
The Public Library, Clinton.

The Public Library, Cobourg.

The Public Library, Drayton.

The Mechanics' Institute, Fergus.

The Public Library, Fort Francis.

The Mechanics' Institute, Gait.

The Mechanics' Institute, Gtinanoque.

The Mechanics' Institute, Glencoe.

The Mechanics' Institute, Gravenhurst.

The Public Library, Guelph.

The Hamilton Free Library, Hamilton.

The Library, School of Mining, Kingston.

The Queen's College Library, Kingston.

Lancaster Public Library, Lancaster.

The Public Library, London.
The Mechanics' Institute, Midland.

The Public Library, Niagara Falls.

The Mechanics' Institute, Orillia.

The Mechanics' Institute, Oshawa.

The Archives, Ottawa.

The Carnegie Library, Ottawa.

The Parliamentary Library, Ottawa.

The Patent Office, Ottawa.

The Mechanics' Institute, Owen Sound.

The Mechanics' Institute, Penetanguishene.

The Mechanics' Institute, Peterborough.

The Public Library, Port Perry.

The Public Library, Sarnia.

The Public Library, Smith's Falls.

The Mechanics' Institute, Strathroy.

The Public Library, St. Mary's.

De LaSalle Normal School College, Toronto.

The Library, School of Practical Science, Toronto.

The Parliamentary Library, Toronto.
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Province of Ontario—Continued.
The Public Library, Toronto.
The Public Library, Uxbridge.
The Public Library, Waubaushene.
The Mechanic; Institute, Whitby.
The Public Library, Windsor.
The Public Library, Woodstock.

Province of Saskatchewan:—
The Public Library, Regina.
Public Library, Mooae Jaw.
Public Library, Saskatoon.

Province of Quebec:—
Pettes' Memorial Library, Knowlton.
Antiquarian Society, ChAteau de Ramezay Museum

Montreal. '

Chambre de Commerce Francaise, Montreal.
The Eraser Institute, Montreal.
The Macdonald College Library, Macdonald College P QThe Library, McGill University, Montreal.
The Mechanics' Institute, Montreal.
The Montreal Bar Association, Montreal.
The Parliamentary Library, Quebec.
Arts and Library Association, Shcrbrooke.
The Public Library, Westmount.

ENGLAND.
The Reference Free Library, Birmingham.
Little Bolton Library, Bolton.
City Library, Bristol.

The Public Library, Brighton.
Free Library and Museum, Blackburn.
Free Library, Beverley.
Free Library, Carlisle.

Free Library, Chester.
Public Library, Cornwall.
Free Library, Crewe.
Free Library, Darlington.
Free Library, Dorchester.
Free Library, Falmouth.
Free Library, Gateshead.
Free Library, Grimsby.
Free Library, Hanley.

M-
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England—Continued.

Free Library, Mechsnici' Institute, Halifax.

Free Library, Hereford.

Public Library and Art Gallery, Hudderifield.

Free Library, Hull.

Free Library and Muaeum, Ipswich.

Free Library, Keighley.

Free Library, Kidderminster.

The Mechanics' Institute, Lancaster.

Free Library, Leeds.

Public Free Library, Liverpool.

Board of Trade, London.
Free Library, British Museum, London.

Free Library, Society of Arts, London.

The Patent Office, London.'

Royal Colonial Institute, London.

Free Library, Maidstone.

Free Library, Manchester.

The Mechanics' Institute, Newark.
Literary and Philosophical Society, Newcastle-upon-Tyne.

Public Library, Newport.
Free Library, Northampton.
Free Library, Norwich.
Free Library, Nottingham.
Free Library, Oldham.
Free Library, Oxford.

The Mechanics' Institute, Plymouth.

The Institution, Avenham, Preston.

Board of Health Offices, Rotherham.

Royal Museum aud Library, Salford.

Free Library, Sheffield.

Public Museum, Shrewsbury.

Corporation Library, Southampton.

Free Library, Stockport.

Free Library, Sunderland.

Public Library, Swansea, Wales.

Public Library, Taunton.

Free Library, Wigan.

Free Library, Wolverton.

Science and Technical School, Wolverhampton.

Artillery Institute, Woolwich.

Lower Council Chamber, York.
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F.l/.WCE.

AcaiMmie dea Sciencea, Paris.

S°i,Truf'°'"„''''
*'*• "t Metier., Paris.

BibliotMque Nationale, Paris.

GERMANY.

"
Aachen''

**" ^''°'«'''''"" Technischen Hochschule,

Polytechnische Schule, Aix-la-Chapelle.
Der Director der Het.oglichcn Bibliothek, Gotha.
Polytechnische Schule, Hanover.
Soci<t< Industrielle, Mulhcise.
Kdnigliche Bibliothek, Munich.
K.,iserliche UniversitSts Bibliothek, Strassburg.
Bibliothek des Musterlagers, Stuttgart.

IRELAND.
The Queen's College, Belfast.
Royal Dublin Society, Dublin.
Free Library, Dundalk.
Free Library, Waterford.
The Mechanics' Institute, Wexford.

ITALY.

Ministero de Agricoltura, Industria e Comercio, Rome.
President, International Institute of Agriculture, Rome.

JAPAN.
The Patent Office, ' ikio.

NETHERLANDS.
Minist*re de l'Int<rieur, The Hague
Bibliothique de I'Ecole Polytechnique, Delft.

NEW ZEALAND.
The Patent Office, Wellington.

M'
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RUSSIA.

Bibliothique Imp^riale, St. Petersburg.

Imperial Technological Institute, St, Petersburg.

SCOTLAND.
The Mechanics' Institute, Aberdeen.
Stirling's Library, Ulacgow.
Trades Library, Montrose.
Government School of Design, P: isley.

SOUTH AFRICA.

The Secretary for Justice, Pretoria.

SOUTH .AMERICA.
Argentine Republic:—

M. le Secretaire d'Etat, Buenos-Ayres.
Officiana de Patents de invencion, Buenos Ayres,

Department de Engenieros Civiles, Buenos Ayres.

SPAIN.
M. le Secretaire d'Etat, Madrid.

SWEDEN.
Kongl. Patent och Regestrcringsverket, Stockholm

UNITED STATES OF AMERICA.
California:—

Los Angeles Public Library, Los Angeles.

Library Leiand Stanford Jr. University, Stanford.

Mechanics' Institute, San Francisco.

Colorado:—
State Library, Denver.

Dakota:—
The Library, Department of Emigration and Statistics.

Bismark.

Illiruiie:—
The John Crerar Library, Chicago.
The Newberry Library, Chicago.

The Public Library, Chicago.
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UniM SlaUt of Ameriea—Continutd.
Indiana:—

Morriion-Reeves Library, Richn nd.
Ro«e Polytechnic Institute, Terre-H«ute.

Maryland:—
T»>B Peabody Institute, Baltimore.

Maiiaehuiettt:—

The State Library, Boston.
The Prblic Library, Boston.

Michigan:—
The Public Library, Detroit.

Minneioia:—
The Duluth Public Library, Duluth.
The Minnesota Historical Society, St. Paul.

JVeie Uampthire:—
Hillside Library, Manchester.

iV«w Jertey:—
The Free Public Library, Newark.

New York:—
State Library, Albany.
Brooklyn Public Library, Brooklyn
Grosvenor Public Library. Buffalo.
Cornell University Library, Ithaca.
The New York Public Library, New York.

Ohio:—

The Public Library, Cincinnati.
Cleveland Public Library, Cleveland.

Penntylvania:—
Franklin Institute, Philadelphia.

D?M ^'f^^i'Vafy of Philadelphia, Philadelphia.
Philadelphia Library Company, Philadelphia.
I he Carnegie Library, State College.
Carnegie Library, Pittsburg.
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UniUid Statet of America—Contimttd.

Vermont:—
Fletcher Free Library, Burlington.

Wieeontin:—
The State Hiatorical Society of Wisconsin, Madison.

Library of University of Wisconsin, Madison.

Wathinglort, D.C—
The Catholic University, Washington, D.C.
Thfi Library of Congress, Washington, D.C.
The Smithsonian Institute, Washington, D.C.

The United States Patent Office Library, Washington,

D.C. I

WEST INDIES.

The Hon. Colonial Secretary, Antigua.

The Public Library, Barbadoes.

The Honourable Colonial Secretary, Jamacia.
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Abandonment of application for patent "aJJ
Abstracts from Register of Assignments 37?Acting Deputy Minister of Agriculture may act asDeputy Commissioner of Patents (Sec. 5, Sub-

««• 2)
Amendments to specification and claims iwAnnual report to Parliament

. . 399Appeal to Deputy Commissioner from Examiner's
decision

Appeal to Governor-General in Council (Sec. 19) 359Appeal to Exchequer Court from Commissioner's
decision

g^g
*'?!'' ^^^^ judgment declaring a patent void

(Sec. 37)
Application for patent, What constitutes a com'-

Plete

Application for patent, Incomplete 344
Application for patent restricted to one invention

unless connected ,..
Application for patent contains more than ' one

invention, If „ .

.

Application for patent presented without fee 345
Application for patent receives filing date under

certain conditions 34c
Application for patent may be re-instated 346
Applicant responsible for his allegations. 339Apphcant responsible for delay in transmission of

application 3 .

.

Applicant not aided in selection of an Attorney! 340App leant recommended to employ skilled Attorney 340
Applicant cannot be assisted by the Patent Office

in preparing his application 34O
Applicant refused preliminary searches by Patent

Office '
j^Q

Applicant notified when Commissioner objects to
grant patent (Section 18) 359

Applicant dies while application for patent is
pending, If

3^3
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INDEX TO APPENDIX—Conttnued.
PAOB

Applicant dies before making application for

patent, If **3

Applicant's personal appeara-.ce unnecessary 340

Arbitration procedure 'S?"™
Assignments (Sections 26, 27, and 28) 389-372

Assignment before issue of patent WO
Assignment must give Assignee's place of residence 370

Assignment after issue of patent 37"

Assignment under certain conditions returned to

sender, Original ^71

Assignment, or other instrument referring to two

or more patents *• ^

Assignment presented for registration relating to

expired patent 371

Assignment containing errors discovered after regis-

tration ;

371

Assignment without date of execution 371

Assignment responsible for its validity, Person filing 372

Assignment may be drawn in either the French or

English language 371

Assignment to be accompanied with a copy 370

Assignments furnished, Abstract from Register of 372

Assignment of Caveat refused registration 391

Attorney, Powers of 341

Attorneys, No registration of 340

Attorney recommended by the Patent Office,

Skilled
340

Attorneys, Patent Office declines aid in selection of 340

Attorney's power may be revoked at any time and

substitute appointed 341

Caveat (Section 46) 3°»

Caveat, Documents required for filing a 390

Caveat will be refused, Registration of assignment of 391

Caveat recommended, Filing of drawings of 390

Caveat, Filing of a second 391

Caveat not confined to resident of Canada, Filing of a 390

Caveat fee ^f

J

Claims in an application for patent, how drawn .
352

Claims, Third copy of 360

Clerical errors (Section 58) 397
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INDEX TO AVPENDIX-Continued.
Commi.«oner of Patents, Minister of Agriculture

'"'
shall be the (Section 3) ~,a

Commissioner, Duties of (Section 4) ttl
Communications to Patent Office, how addressed; 339Companies may apply for Patents.

. . ,4,Compu sory License System (Section 44) vn
cZn^^"'^

License System, Rules when enforcing 386-388

S. n?*n«'?'"°J'*"'°''
'" P"**"* (Section 20). 360Copies of Office documents .

.

qoo
Copies of drawings ,",
Corporations may apply for Patents'. '. 340Copy of lost or destroyed patent (Section 59)

'

398
Correspondence, how conducted.. 330
Correspondence carried on with Applicant or At-
„ to^ey ^'^ '^^

Deputy Commissioner, Deputy Minister of Agri-
• culture shall be (Section 5) ..

.

339Deputy Commissioner given same power a,, the
Commissioner (Section 5). ,oq

Disclaimers (Section 25) . .

.

ttl
Divisional applications 3?"
Documents for an application for patent,' how 'pre.

pared ,.„
Domicile in Canada by applicant ' for ' patent,

Election of (Section U).. 340
Drawings required for an application for patent,Number and kind of ,„ ,,.
Drawings recommended for caveat. qgn
Duration of patent (Section 23) Qgi
Examination of applications for patent (Section 15)

.

356Exchequer Court, Reference to (Section 45). . . 388Exchequer Court has jurisdiction in cases of con-
flicting applications 3g,

Exchequer Court has jurisdiction in cases of ap-
peal from Commissioner's decision 359Extensions already granted for manufacture or im-
portation. Validity of (Section 41) 300

iixtracts from granted patents may be made by
the public ' „..

Expiry of foreign patents does not affect Canadian
P'*™*'

348
29—PATENT!
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PAGE

Expounding the Law by Patent Office refused . .

.

340
Falsely marking an article xs patented (Section 65) 401

False entries are indictable offence (Section 66) .

.

402

Fees, Patent Office tariff of (Section 47) 391

Fees, how paid 392

Fee payable on an application for re-issue of patent 368

Fee for recording an assignment 370, 371

Fee payable on filing a caveat 391

Fee payable on a disclaimer 369

Fee for registration of judgment pro tanto 372

Fees for office copies 393, 394, 398

Fees quoted before ordering copies, if desired .... 393

Feer. deposited by Patent Office, to credit of Min-
ister of Finance (Section 50) 394

Fees, Refund of (Section 51) 394

Fees in tariff in full for all services by Patent

Office (Section 49) 394

Filing date of application for patent. Conditions

for 346

B'oreign patent has been issued. When (Section 8) 346

Foreign patent has issued time for filing Canadian

pate'nt cannot be extended. When 347

Foreign patent does not affect Canadian patent.

Expiry of 348

Foreign vessels. Use of patented invention in

(Section 53) 395

Government may use patented invention (Section

52) 395

Holidays intervene. When legal 402

Impeachment and other legal proceedings in re-

spect to patents (Section 29) 372

Impeachment of patent, Proceedings for (Section o4) 374

Importation and manufacture of patented inven-

tion (Section 38) 376

Importation may be extended, Term for (Section 40) 379

Importation, When patent is under Section 44,

Sub-section "6" remains in force as to 385

Improvements may be patented (Section 9) 348

Injunction and appeal (Section 32) 373

Inquiries as to patented inventions 340

Insane inventor. Application for patent for 343, 349
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JSiral 'c~„"tr^
''" """"" <«-«"- ««> "96

Interpretation of law refused by Patent Office

'

^nInvention defined (Section 2) f!"

Invfn.*""" r '' '';'"! 'PP'y'"* f<"• Patent; If. mIInventor dies after filing application for patent IfInterviews with examiners permitted. '

i..Judgment voiding a patent to be filed in the ^7Patent Office (Section 36) ""' f"Judgment pro tanto. Registration of „S
Lega holidays intervene, When. fJ.
J^egal representatives defined (Section 2) JobLicense system, Compulsory (Section 44) ?«,Libraries receiving P ten. Office Record . fd
"%"etror(s:i;x*-'- °' -^-'^'^ '--

M:?^'or^^:i't:;^^- ^-^or (section 39) ^J?

Medical compounds ^^°

Miscellaneous cases, how decided m?
'ptiarcar""^"^

•''^•'^"'""' -'^' --p» -
Models of patented inventions, Sale of (Sec 57) \mMoney paid through error

''

^^
Nnlu °' '"'^""o." to apply for patent

. . . . ^7Novel y of invention elsewhere as in Canada. ^4
tvpn'/"'"'?*''"'

'"' P""'"* ''y '"v«^»o^ jointinventors, administrator, executor, or gukrdian
of insane person (Section 10).. ,,„

Oath should be taken. Before whom
. . ^oOa h executed more than three months not accepted 349

'''diffefenr"pLr"'."^. .-""^ ''^ ™''-'"'«^ "'

Offences and penalties (Section 64) ?^?
Office hours ^"^

Officers and clerks of the Patent Office appointed
""^

by Order-in-Council (Section 5) .

.

,,0
Officers and clerks of the Patent Office not to dealin patents (Section 61) .

.

„„„
Parliament, Special Act of . ,"„
Partial fees, Payment of . . ,^*

000
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Patent Office attached to the Department of Ag-
riculture (Section 3) 338

Patent, Who may obtain a (Section 7) 341

Patents are dated and issued, When 403
Patent shall contain and confer, What a (Section

21) 363

Patent, Form of issue of (Section 22) 364

Patent Office tariff of fees (Section 47) 391

Patent, Payment of second or third term of 365

Patents are not printed 303

Patent not to affect a previouSi purchaser (Section

54) 396

Patent, Duration of 364

Patent Office Record, Canadian 400

Patent in certain cases, Revocation of 375

Patented, What may not be 343

Patented article to be stamped or marked (Section

56) 396

Penalty for default in not marking patented in-

ventions (Section 64) 401

Pending applications not open to the public 396

Personal appearance of inventor not required

unless called by Commissioner 340

Postage free to and rom Patent Office within

Canada 339

Postal service, Delay through fault of 346

Powers of Attorney 341

Power of Attorney should not be included in peti-

tion for patent 350

Power of Attorney cannot be used for any sub-

sequent action after patent has issued 341, 385

Power of Attorney may be revoked at any time. 341

Preliminary searches not made by Patent Office .

.

340

Protests against issue of patents 403

Prosecution of Application to save it from aban-

donment 353

Publications by the Patent Office 399

Public inspection of Patent Office records 396

Record, Patent Office 400

Refund of fees (Section 51) 394

Refusal to grant patents (Section 17) 367
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Re-issue of patents (Section 24). . .

"«
Renewal fees, Payment of Partial or ,„, ««Revival of fa len applications for patents

^^'
??«

Rights of third persons (Section 43) . 11,Ru es and forms of Patent Office. .
. ,~

system
*""""" ""'" Compulsory License

'"'

Stop orders '

' 350

Telegrams 348

Title of inventions (Section 12)
.'

^^
"mendTd

™«'»'"'*'°" '» -me cases recom:
''"

Withdrawal of application for patent (Section' 16^ 357
376, 379

INDEX TO FORMS IN APPENDIX
Petition by sole inventor

By joint inventor *"*

By administrator or executor f??
.
*or re-issue by inventor.

.

.

TT;
For re-issue by assignee t?o
For caveat *^°

^r'IS' itt:^"'"^
"««*""" '- ---• ' m

Power of Attorney, Revocation of fJ?
Specification for a machine, sole inventor 4,2For an art or process, joint inventor. ... lii

OathVsrCenZ."^""'"" "^ administrator 42^

By joint inventors. ... *^?
For re-issue by inventor. ... ?,„
For re-issue by assignee of entire interest

'.'.'."

427ror caveat
Assignment before issue ' of patent t^

After issue of patent *,?
Disclaimer after patent T,!

4o«
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ABANDONMENT,

conduct from which inferred, S6
St time of application, 56

'Xndo'nt: T''"' ""' •"""*"• P'~'l to be

general rule may be rebutted, 87

"°*orr':ruVr
'"'"- *° "'"•" """• - •>" -•«•

by public U8e or placing on sale. See Public use or on

particulars of objection, 212

ABSTRACTS,
from Register of assignments, 372

ACCOUNT. See Damage, or Account.

ACQUIESCENCE,
efifect of laches in action for infringement, 233on application for interlocutory injunctioi, 216

ACT OF PARLIAMENT,
special, 366

ACTION,

to restrain threats. See Threat, of Legal Proceeding,.

AGGREGATIONS. See Combination,.

AGREEMENT,
to assign. See A,aignment,;

AMBIGUITY,
in specification. See Specification,.

Form,.
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AMENDMENTS,
to application, 86, 3S2
rulra respecting, 332

ANALOr.oUS USE,
applicwtion of old contrivance to, 10

ANTICIPATION. See NottUy.

APPEALS,
from Examiner to Commissioner, 92
from Commissioner ti Exchequer Court on refusal

to grant patent, 92

APPLICATION,
for patent, 72 '

must be made within one year of grant of foreign
patent. See Foreign PaUnl; 67, 303

conditions, to entitle applicant to patent. See Sukiecl
Matter.

formal documents and drawings required, 72
forjial documents and drawings, statutory provisions

as to, 305-6
patent void if material allegations untrue, 72, 312
petition, domicile elected in, 72
oath, must set out foreign patents, 73

who must make, 73, 303, 304
must be made within three months of filing, 73
effect of false oath, criminal law, 73

petition, title or name of invention, 74, 305
misleading or deceptive title may render patent

void, 74
title, fancy or trade names not permitted, 74
specification. See Specification.

drawings, rules with respect to, 84
misleading, 85
obvious error in, 85
to be read with specification, 86

models, need be furnished only when required, 86
examination, 86, 306
ame.-idments, 86, 332, 352
communications from patent office must be replied to

within one year, 87
authorisation to withdraw, 87
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INDEX.
451

, 80

112

conflicting, .tatute with reipect to, 307

feei of arbitratofi, 80
decnion of arbitrator, final, 80
reference to Exchequer Court, 80

diJJi°"^^"^'°"' "bitration l^oarddivision of, 00, 329
""-ru,

refusal. See Refu,al to Grant Patent,

wTe'retZr' 'f«?'»'"'* "' '"""tn,wnere inventor dead, 1 13
joint, 300
legal representatives may make 304
withdrawal of, 306
rules as to prosecution of, 328
information as to pfriding, 330
incomplete, 344
what constitutes complete, 342
presented without fee, 34fi
when filing date given, 345
abandonment, 68, 87, 346

ARBITRATION,

arS^;::;"""""''-"-^'''- ---«--•
patent law in, 246

ART,
synonymous with process, 10 20
mechanical process, 21
how^far manufacturing provisions applicable to procc-s,

"''m*en;,1^'r
""""^ <" "'"«•'*«'' P~-" « inWnge-'

ASSIGNMENT,
statutory provisions, 113, 311 310
registration, 113, 117

'

rules as to, 331, 369, 372
formal requirements, 371, 372

01 right to a patent, 113
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ASSIGNMENT—ConMniMd.
•ection 27, copied from U.S. Act, 116
right to auign recogniied by patent, 116
diitinguiibed from license, 116, 122
eed not be under ie>l, 117

muit be in writing, 117

regietration not neceuary ai between paitiei, 117
effect of notice in U.S.A., 118

Canada, 118
England, 118

equitable rights, 118
agreement to assign, 119 i

assignee takes subject to licenses of which he has
notice, 119

rights of assignee, 120
mortgage in England, 120

U.S.A., 120

Canada, 120

assignor cannot manufacture, 120
cannot set up invalidity of patent, 120

assignee cannot set up invalidity of patent, 121
of exclusive right to invention implies warranty, 121
invalidity may be set up where fraud exists, 121
invalidity may be set up where express warranty or

covenant, 121

assignor may show what patent good for, 122
of improvements, 122
may be in either French or English, 371
abstract of register furnished, 372
of caveats not registered, 391
form. See Forma, 270

ATTACHMENT,
for breach of injunction, 226

ATTORNEY GENERAL,
fiat of, necessary for set. /a., 201

AUSTRALIA,
patent U.w in, 247

AUSTRIA,
patent law in, 243
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463

BELGIUM,
patent law in, 243

Rigftt written or printed .croM face, 238, 237 238
BRAZIL,

patent law in, 246

BREACH,
of injunction, 226

BREACHES,
pwticular. of. See Proctiu m InfHn„m,nt Co„.

BURDEN OF PROOF S— d ,

BUSINESS SYSTEMS, 24

CARRIERS,
of in/ringing article, may be retrained, 189

CAVEAT, 188, 389, 391
tatutory provisions, 158, 320
purpoaes c', 159
renewal, 189
procedure, 160
suignment of, 160
fees, 160
Patent Office rules as to, 329

CLAIMS. See SpedAeation.

CLERICAL ERROR,
correction of, 323, 397

COMBINATION,
efined, 13

"
"p^tttbVr '""" " '"'°"' "-'» - »- -y.

elements may be old, 13
may be separately claimed, 14

omission, addition, or substitution of element 14distinguished from aggregation, 15
'

Claims to combinations, 81
infringement of patent for. See Infringemtnl.
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COMBINES INVESTIGATION ACT, 4

COMMERCIAL SUCCESS,
as evidence of invention, 18

COMMISSIONER OF PATENTS,
statutory provisions, 302

duties of, 302
Minister of Agriculture to be, 302
Deputy, 302
Acting Deputy, 303

COMMITTAL FOR BREACH OF INJUNCTION, 226

COMMON KNOWLEDGE,
objection on grounds of, 211

COMMON LAW,
no property in invention at, i

COMMUNICATIONS,
to patent office, how addressed, 339

COMPANIES OR CORPORATIONS,
may apply for patent as assignees, 343

sequestration for breach of injunction, 227

COMPOSITION OF MATTER, 24

COMPULSORY LICENSES,
statutory provisions, 131

what patents may be placed under Sec. 44, 154

procedure to obtain, 154

rules with respect to, 332-86-88

CONFLICTING APPLICATIONS. See Application for

Patent.

CONVEYANCING. See Forms.

CO-OWNERS,
grant creates joint tenancy, 114

joint tenancy may be severed, 114

rights of, 115

change of English law by Act of 1907, 115

COPIES OF OFFICE DOCUMENTS, 393
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CORRESPONDENCE,
with^^Patent Office carried on free of charge in Canada,

COSTS,
as between solicitor and client on proceedings arisingfrom breach of injunction, 227
in infringement actions, 234

COUNTY COURT,
jurisdiction of, 203

CROWN,
right to use patented invention, 189

CUBA,
patent law in, 247

DAMAGES OR ACCOUNT,
alternative remedies, 227

nl»in!i« ""'i^ ™*i*'f'' to """O""* of actual profits, 228
plaintiff only entitled to profits attributable to paten-ted invention, 229
plaintiff must show actual damages, 229
measure of damages, 229, 230
particulars on enquiry, 232

DEATH,
application where inventor dead, 73, 114 304
of applicant during prosecution of application, 343

DECEASED INVENTOR. See Death.

DELIVERY UP,
of infringing articles, 232

DESTRUCTION,
of infringing articles, 232

DEFENCE,
statement of, form of, 252

DELAY,
effect of in bringing action for infringement 233
on application for interlocutory injunction, 216
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DENMARK,
patent law in, 244

DEVOLUTION. See Aasignment.

DISCLAIMER,
statutory provisions, 108, 310, 311

necessity for doubtful. Sec. 33, 109

must not change character of invention, 110

effect of delay. 111

effect of, 1

portion claimed must be distinguishable. 111

right of assignee to disclaim. 111

procedure, 112

fees on, 112

form of, 432

DISCOVERY. See Practice in Infringement Cases.

"discovered" not found in Canadian Act, 7

every discovery not necessarily invention, 7, 8

DIVISION OF APPLICATION. See Application.

DOCUMENTS,
for an application for patent, how prepared, 342

See also Application for Patent.

DOMICILE OF INVENTOR,
to be stated on application, 305

DRAWINGS,
see Application.

rules as to, 329

DUPLICATE OF LOST PATENT, 324

DURATION OF PATENT, 309

EMPLOYER AND EMPLOYEE, 27, 130

EQUITABLE ASSIGNMENT. See Assignment

EQUITABLE RIGHTS. See Assignment.

EQUIVALENTS. See Infringement; Subject Matter.

ERROR. See Clerical Error.

ESTOPPEL,
assignor cannot set up invalidity of patent, 119
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INDEX.
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ofprior knowledge

See Infringement; Practice

Msignee cannot set up invalidity of patent 121

oTKen^f-" """^ P-tent^oodTria'/'

licensee may set up invalidity where fraud exists 125Leensee may show that acts are not covered by p'atent,

"~
oTLnsTiy"""'^ "' '""^'•' '''»" »""'-

). ense arising from, 130b

EVIDENCE,
of invention, 18
what necessary to prove

vention, 48
in action for infringement.

in Infringement Catea.
expert, 223

EXAMINATION. See Applicatior^ for Patent.

EXCHEQUER COURT,

Inn»!r/
"' conflicting applications to, 89, 319appeal rom Commissioner's refusal to grakt l , . ent 92rules relating to, 334a

"^
'
®^

no junsdiction to restrain threats of legal proceedings,

jurisdiction in matter of impeachment, 194form of writ of scire facias in, 202
See Practice in Infringement Cases.

EXPERIMENT,
unsuccessful does not anticipate 39
manufacture for, does not infringe 184
use by way of, is not public use within section 38 62

EXPERT EVIDENCE, 168, 170, 223
EXPIRY,

of foreign patent does not affect Canadian patent 71
FALSIFICATION,

of documents and registers, 326

5EES,
for application, 320
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of arbitrators, 89
on reiaaue, 107, 321
on disclaimer, 112, 321
for caveat, 160, 321
refund on withdrawal, 322
for copies of drawings, 321
tariff of, 320
transmission of, to patent office, 328

FILING DATE,
of application, conditions for obtaining, 345

FOREIGN PATENTS,
,

effect of on Canadian applications, 67, 303
history of section 8, 67, 68
Canadian patent must be applied for within one year

from issue of, 67
holder must comply with section 7, 69
notice of intention to apply for Canadian patent, 70
British patent is a foreign patent, 70
expiry of foreign patent does not now affect Canadian

patent, 71

particulars of objection, 214

FOREIGN PATENT LAW, 239
International Convention, 239
date of publication of Canad'tn patents, 240
United States, 241
Great Britain, 242
France, 242
Germany, 243
Austria 243
Hungary, 243
Belgium, 243
Denmark, 244
Italy, 244
Norway, 244
Sweden, 244
Portugal, 244
Russia, 245
Spain, 245



FOREIGN PATENT LAW-C«n/m«ed.
Switzerland, 245
Turkey, 245
Mexico, 245
Argentine Republic, 246
Bratil 246
India, 246
Japan, 246
South Africa, 246
Australia, 247
New Zealand, 247
Cuba, 247
when foreign applications should be filed, 247
provisional protection, 248
patents of addition, 248
marking patented articles, 248

FOREIGN SHIP OR VESSEL,
use of patented invention on, 190, 322

FORFEITURE,
for importation or failure to manufacture. See Im-

portahon; Manufacture; Impeachment.

FORMS,
statutory provisions, 324
m Patent Office, when not specially provided, 327
Exchequer Court,

statement of claim, 249
particulars of breaches, 251
statement of defence, 252
particulars of objections, 254
summons for interim injunction, 258
order granting interim injunction, 258
summons for further particulars, 260
order for further particulars, 261
order for inspection and particulars, 264
judgment for injunction, delivery up, account, etc.,

266
judgment dismissing action and disclaiming patent

invalid, 268
conveyancing,

assignment of patent with improvements, 270
30—PATMTa
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FORMS—C(m(inti«d.

anignment of half abare with diviaion of profita, 272
aasignment of half ahare with proviaiona for working

independently, 27S
aaaignment of patent for diatriet, 277
licePTO, 280
excluaive license for a district, 284
mortgage of a patent, 280
license to use patented machine, 203
aasignment of license, 20S
agreement with workman to perfect invention, 207
agreement between joint inventors, 208

FORMS IN PATENT OFFICE,
petition by aole inventor, 404

by joint inventors, 405 i

by adminiatrator or executor, 406
for reiaaue by inventor, 407
for reiaaue by assignee, 408
for caveat, 428

surrender to accompany petition for reissue, 400
Power of Attorney, 410

revocation of, 411
specification for a machine, aole inventor, 412

for an art or process, joint inventors, 416
for a composition of matter by administrator, 421

oath by sole inventor, 423
by joint inventors, 424
for reissue by inventor, 426
for reissue by assignee of entire interest, 427
for caveat. 420

assignment before issue of patent, 430
assignment after issue of patent, 431
disclaimer after patent, 432

FRANCE,
Patent Law in, 242

GERMANY,
Patent Law in, 243

GOVERNMENT,
right of Government of Canada to use patented in-

vention, 180
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GRANT,
in England basis Royal r, rog^tive, 2m Canada, basis statutor., 2
form, 166

GREAT BRITAIN,
Patent Law in, 242

HOLIDAYS,
legal, effect of intervening, 402

HUNGARY,
Patent Law in, 243

IMPEACHMENT, 193, 314
jurisdiction of Courts, 193-4-5

"'£evLL-/::tu\\79r''
'- '—'- «-'

tare facias, writ of, 196, 314
causes for, arising under Sec. 29, 196

false declaration, 196-7
failure to set out foreign patents, 197
misleading specification, 198

intlSnily er"ror,",99""
'**"" '" 'P-'"-*-". "•»

Sec. 29 as applied to claims, 200
procedure in Exchequer Court, 201

Provincial Courts, 201

~Le"dinr20T-"^""" "--'"^ '» -- /-<"
security for costs, 202
form of writ of scire fadas in Exchequer Court, 202

IMPLIED LICENSE. See License.

IMPORTATION OF PATENTED ARTICLE, 131-46statutory provisions, 131, 315
' "

extension of term for, 132, 33
trifling, 147
of parts or ingredients, 148
infringement test, 149
of product or patented process, 152
only affects interest of person importing 152connivance equivalent to, 152
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IMPORTATION OF PATENTED ARTICLE—ConKnued.
extension of time for, 153, 316
impeachment for, 105
particulars of objection, 214

IMPORTER,
not inventor under Canadian statute, 29

IMPROVEMENTS,
on patented inventions, 26, 304
suggested by worlcman, 27
improver must have license of original patentee, 27
assignment of, 122

INDIA,
Patent Law in, 246

INFRINGEMENT,
action for, statutory provisions, 313-4
articles made or used prior to the issuing of a patent,

161

injunction to restrain. See Practice in Infringem. .i

Caiea.

section 21 provides for exclusive grant, 166
patent grants exclusive right, 166
Canadian patent, unlike British, contains no pro-

hibition, 167
Canadian and English law same, 168
mixed question of law and fact, 168
construction of patent, 168
patent protects only what is claimed, 169
no such thing as infringement of equity of patent, 169
infringer must take substance of invention,
state of art must be known, 170
relative importance of parts is matter of evidence, 170
two classes of inventions, 171
method of application of new principle, 171
where new application of old principle, 172
of both classes invention governed by "-ime princiole.

172
rule in Curtis v. Piatt, 173
rule in Proctor v. Bennis, 173
similar rule to that of Proctor v. Bennis in United

States, 175
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INFRINGEMENT—Conhnuerf.

"colourable," 178
doctrine of equivalents, 177
American statement of doctrine of eq-ii'alents 178
patent cover, only known equivalents, 178 '

of patent for combination, 179-2

„f itr '^T " '".England, U.S. and Canada, 199of patent for combination
taking separate integers does not infringe 179
variations, 179 » .

••'

additions, 180
subtraction, 180
substitution, 180

no duty on patentee to warn infringers, 182
knowledge or ignorance of patent immaterial, 183
failure to mark does not affect right to recover for in-

fringement, 183
injunction justified by evidence of intention, 183any infringement evidence of intention to continue 184taking out a patent for something that infringes is not

infringement, 184
granting licenses not infring.tment, 18-1
one who puts in practice ini.-inges, 184
both employer and workman liable, 184
manufacture for experiment only does not infringe, 184using or selling product of patented process is infringe-

ment, 185 *

onus on patentee to show articles made by patented
process, 185

doctrine of contributory infringement in U.S.A., 185
no such doctrine in England or Canada, 186

sale of all parts adapted to be put together 187
if one claim infringed, 187
purchaser may repair but not rebuild, 188
purchase, possession or transport where no intention to

U86j 1oo
innocent carriers may be restrained, 189
giving order to make, infringes, 189
agreement to be executed outside of country does not

consttute, 189
right of Crown to use patented invention, 189
use on foreign ship, 190
practice. See Practice in Infringement Cases.
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INJUNCTION,
evidence of intention to infringe juitifiea 183
any^^fringement ia evidence of intention to continue,

interlocutory See Praelice in Infrinfemtnl Co«..
vlien granted, 225
«tay of pending appeal, 226
terminates witli patent, 226
committal or attachment for breach of 226
sequeairation, 227
co»t« as between solicitor and client, 227
breach of undertaking, 227

INQUIRIES,
at Patent Office as to patented invention, 340

INSANE,
inventor as applicant for patent, 343, 349

INSPECTION. See Praelice in Infringement Ca,e,.
by public, of documents in Patent Office, 323

INSUFFICTENCY,
of specification. See Specification.

INTERFERENCE. See Application for Patent.

INTERNATIONAL CONVENTION, 239

INTERVIEWS,
with examiners in Patent Office, 357

INVENTION. See Subject MaUer.

INVENTOR,
master and servant, 27
joint inventors, 28
importer not considered, 29
See Application for Patent; Subject Matter.

ITALY,
Patent Law in, 244

JOINT OWNERSHIP. See Co-owner,,
applicants. See Application.

JAPAN,
Patent Law in, 246



INDIX. fn
JUDGMENT,

for injunction, delivery up, account, etc., 366
dJamiuing action and decUring patent Invalid, form, 368

JURISDICTION. See Practic in InJHntenunt Cau..
JURY,

trial by, 3^1

KNOWLEDGE OR USE. See Novelty.

LACHES,
a bar to interlocutory injunction, 210
in applying for reissue, 88, 104
in bringing action, 233

LEGAL REPRESENTATIVES, 114, 304

LEGISLATION,
history of, 1

LIBRARIES,
receiving Patent Office Record, 433

LICENSE,
distinguished from assignment, 116, 122
agreement to, 123
must be in writing, 123
need not be registered, 123
licensee cannot grant sub-licen.es ' unless intention to

allow him to do so expressed, 123
licensee may alter patented invention, 124
covenant to pay renewal fees, 124
when revocable, 124
licensee may not dispute validity of patent 125
royalties where patent invalid, 125
validity of patent may be questioned where iraud ex-

ists, 125

''"^^M*
""^ ''""' **""* *"'' "" "°* '"''"'^^'^ hy patent,

licensee may dispute validity of patent after termina-
tion of license, 126

general, limited exclusive, 126
restrictive agreements, 127
purchaser from holder limited, 127
exclusive, ^<clude patentee, 127
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UCENSE-^mh'niMf.

iNDn.

ri!rh!"if'll'°''
'"!''""'•'•• ""y be «i,o„,„t, lasriglit of liciiDwe to lue, 128

effect of recording, 129
implied, 120
implied on ule, 129
implied to repair, 129
implied on sale in foreign country, 130
imp led on diMolution of partnerihip, 130
implied in favour of employer, 130a
ariaing from eatoppel, 130b

LICENSE FORMS,
general, 280
exclusive for district, 284
to use patented machine, 293

LOST PATENT,
certified copy of, 324

MACHINE, 19, 22

MANUFACTURE, 19, 22
of articles prior to the issue of patent, 161
statutory provisions, as to workine 131

history of, 133, 318
term for, may be extended, 132
law in Great Britain, 137
no obligation in U.S.A., 138
decisions of Commissioner under Act before amended,

""noruT"*
"'""''"'*'•"' "''"ther demand exists or

patentee need not manufacture personally 140
patentee must provide facilities to continue to, 140inven ion must be wholly manufactured in C.Mda, 141patentee must sell outright, 141

'

onus^on party attacking patent to show refusal to sell,

°'"cSions,'H2'"'"
"°* """"'' •'^''*--» -PO""*

restrictions must be imposed at time of sale, 142how far reetnctions applicable to third parties, 143



m
MANUFACTURE-C<mhn«*/.

prntentM mutt sell at reMoii.ble pricw, 144

p«t«nt«, mu.t protect himielf again.t f.ihire of H,.-»*«• to manufacture, 146
"""

extension of time for, IjS3
impeachment for failure to, 198
failure to, particulars of objection, 213

MARKING PATENTED ARTICLES
statutory provisions, 163, 323-25
penalty for failure, 164

"":i"es,*''lM'"'
""" ""* '"'•" '""" '» «-ver dam-

counterfeiting, 328
falsely, 328

MASTER AND SERVANT, 27, 130, I30a
MECHANICAL EQUIVALENTS, 177
MECHANICAL SKILL,

not invention, 16
substitution of one well-known material for another, 17MEDICAL COMPOUNDS, 28, 343

MEXICO,
Patent Law in, 248

MODELS,

r"u7» r^spS^aa? "'""''""•"' ""'^ ""» "<"-<». 86
as showing anticipation, 44-8-6
statutory provisions, 306

MONOPOLIES,
Statute of, 1

MORTGAGE. S^ Amgnmenl
Of patent, form, 289

NEW ZEALAND,
Patent Law in, 247

NEW USE,
of known contrivance, 10
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INDIZ.

NORWAY,
Patent Law in, 244

NOTE GIVEN FOR A PATENT RIGHT. See BilU ^NoU, Given for Patent Right.
' "'

NOTICE,
of intention to apply for patent, 70, 347
of objection to grant patent, 92
warning infringers, unnecessary, 82
of equitable rights, 118
assignee takes, subject to licenses of which he has 119

NOVELTY,
invention perfectly conceived probably anticipates 47English cases must be used ^ith care

48""^"'^'' ^^

US ndJ^T'^ *°. P™^" P"" knowledge, 48

set "up! 49
'" '""''" "' P""" ^''^'^ an'tidpLon is

want of particulars of objection, 210

ted 46
' principles likely to be adop-

Xf^rqul^eTs'/
""* "^^'"" ''"^"'>«"' 3"

prior invention known to inventor, 35
anticipation a question of fact 38
something which cannot be reproduced no anticipation,

'"'*catr39'''" ""* "^ ""P""'^ of P'-«-' "PP'i-

unsuccessful experiments do not anticipate, 39
OATH. See Application.

OATH FORM,
for sole inventor, 423
for joint inventors, 424
for reissue by inventor, 426
for reissue by assignee, 427
for caveat, 429



or falsely marking, 163, 164, 323,

See Practice in Infringement Cases.

OFFENCES,
for failure to no;

325

ONUS OF PROOF.

ORDER,
granting interim injunction, form, 258
for further particulars, form, 261
for inspection and particulars, form, 264

PARLIAMENT,
special act of, 366

on enquiry as, to damages or account, 232
of breaches, form for, 251
of objection, form of, 254

"PATENT APPLIED FOR "

marking, 163

PATENT MEDICINES, 25, 343

PATENT OFFICE,
statutory provisions, 302
officers of, 303

not to deal in patents, 324
Record, Canadian, 400
rules, 327

PENALTIES. See Offences.

PETITION. See Application.
forms of,

to place patent under Compulsory License Clause,

for
*^*™'?°° °/ "»« within which to import, 300for ^extension of time within which to manlifacture,

for patent for sole inventor, 404
for joint inventors, 405
for administrator or executor, 406
reissue by inventor, 407
assignee, 408
caveat, 428
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PLEADINGS IN ACTION FOR INFRINGEMENT
»ee fraetice m Infringement Caeee.

PORTUGAL,
patent Law in, 244

POSTAGE,
free, to and from Patent Office within Canada, 339

POWER OF ATTORNEY,
to prosecute application, 72, 391
may be revoked and substitute appointed, 341lorm, 410
revocation of, form, 411

PRACTICE IN INFRINGEMENT CASES
jurisdiction of Exchequer Court and Pro;incial Courts,

ien"*''''2M
*° *"^****" Provincial Courts, 203

parHcuUrsr*"'"''
^''"'*'"''"* """*'"« *° "*'>" ««<""'. 204

Exchequer Court rules, 205
Provincial Courts, 206
evidence coming under terms of, admitted, 207when further particulars ordered, 207
plaintiff must give particulars of breaches, 208

^''''dor'" 5o9*""''*"*y
required where defendant ven-

particulars of objections, 209
of want of subject matter, 209
subject matter not invented by patentee, 209want of novelty, 210
common public knowledge, 211
specific anticipations, 212
claims affected must be specified, 212
want of utility, 212
abandonment, 212
public use or sale for more than year 212
defective specifications, 213
misleading specifications, 213
failure to manufacture, 213
importation, 214



PRACTICE IN INFRINGEMENT CASES-Continued.
existence of foreign patent for more than year 214
prior publication, 214 j .

t

prior user, 214
discovery, 218

questions as to evidence may be allowed, 2l8
private affairs, disclosure of, 219
privileged communications, 220

inspection, 220
samples may be ordered to be furnished 221

jury, 221
onus of proof, 222

of patent, 222
of title, 222
of specification, 222
of infringement, 222
of defective specification, 223
of wilful omission or addition, 224
of novelty, 224
of utility, 225

interlocutory injunctions,
evidence required, 214
circumstances must create

dity, 215
acquiescence or delay, 216
must be prima facie case of actual or threatened

infringement, 216
balance of convenience, 217
undertaking to keep account, 217

as to damages, 217
injunctions, when granted, 225

stay of, pending appeal, 226
terminates with patent, 226
committal or attachment for breach, 226
sequestration, 227
costs as between solicitor and client, 227
breach of undertaking, 227

right to begin, 222
damages. See Damages or Account.
delivery up or destruction, 232
delay in bringing action, 233
acquiescence in infringement, 233
coats, 234

presumption of vali-
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INDEX.

PRESUMPTION OF VALIDITY,
patent prima /octe evidence, 215

PRINCIPLE,
abstract not invention, 8

old'ori^linfi'"'"'*.'''".
^'^ ooMtitute invention, 8Old principle applied in new way, 10

PRIOR KNOWLEDGE. See NoveUy.

PRIVILEGED COMMUNICATIONS. See Practice inInfringement Caaea, 220
rracuce «n

PROCESS. See Art.

PROFITS. See Damagee or Accoun,.

PROTEST,
against filing application, 329

PUBLIC USE OR SALE, 55, 59
invention must not have beer in use or on sale forlonger than one year anywhere, 60

"
no abandonment by use or sale within year, 60to create abandonment must be public 61secret use probably does not prejudice 'right to patent,

use in hidden place may be, 62
for experimental purposes, 62
with consent or allowance of inventor, 64
surreptitious use, 66
particulars of objection, 212

PUBLIC KNOWLEDGE,
particulars of objection, 211

PUBLICATION See Refusal to Grant Patent.
prior, particulars of objection, 214
date of, Canadian patents, 240

PURCHASER,
previous, rights of, 161, 322

REASONABLE PRICE,
patentee must sell at, 144



INDEX.
478

REFUSAL TO GRANT PATENTS, 91
etatutory provisions, as to Sec. 17 and 18 91
objections to application, 92
appeal from examiner, 92

to Commissioner, 92
to Exctiequer Court, 92

caSs1's°?or,''9f
°°"°''"''"'" ^'"^"^^^ ministerial, 93

invention not patentable in law 94
invention in possession of public no novelty 94invention described in book o. printed publication,

already patented in Canada, 96

REGISTRATION. See Assignment.
effect of registe-ing license, 127

REISSUE, 98

statutory provisions, 98
comparison U.S. statute, 100

discretionary power of Commissioner, 101
only after surrender of old putent, )02
inadvertence or mistake, 102
must be for same invention, 103
delay in applying for, 104

two year rule in U.S.A., 104
procedure on application for 107
fees for, 107
Patent Office rules with respect to, 330

REPAIR,
right to. See Infringement.

"^TEot\ m ^^^^^"^ APPLICATIONS FOR PA-

REVOCATION,
under Combines Investiga'.ion Act, 4

RIGHT TO BEGiy, 2;i2
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RULES OF THE CANADIAN PATENT OFFICE,
correapondence, 327
forms not specially provided, 327
models, 327
transmission of fees, 328
prosecution of applications, 328
division of application, 329
protests, 329
caveats, 329
drawings, 329
reissues, 330
pending applications, information as to, 330
transactions to be in writing, 331
assignments, registration, 331 ,

right to anend, 332
amendments, 332
compulsory licenses, 332

RUSSIA,
Patent Laws in, 245

SALE,
constructive abandonment by being on sale for one

year with consent of inventor, 63
actual sale not necessary, 63
a single sale sufficient, 63
for experimental purposes, 64
with consent or allowance of inventor, 64

SCIRE FACIAS,
writ of. See Impeachment.
right to bring, 222

SEAL OF PATENT OFFICE,
evidence of, 324

SECURITY,
for costs. See Impeachment.

SEQUESTRATION,
for breach of injunction, 227

SERVANT. See MaOer and Servant.

SHIP,
right to use patented inventions on, 190
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SOUTH AFRICA,
Patent Law in, 24fi

SPAIN,
Patent Law in, 245

SPECIFICATION, 75

requirements of statute, 75, 305
similar English and U.S.A., 75
functions of, 76
sufficiency, 76
to whom addressed, 76
may assume linowledge common to trade, 77, 78
must not leave anything new to be found out, 77
technical error in, 78
details where shape, siie, etc., is material, 78
misleading, addition or omission wilfully made, 78
must set out contrivances and things claimed as new, 79
claims, 79

requirements of U.S. statute compared, 80
purpose of claims, 80
claims to be read with specification, 80

construction of, 81
too wide in language bad, 81

claim of principle alone bad, 81
combination claims, 81, 82
reference from one claim to another, 83
British form allowed, 83
construction, 83, 84
amendments, 86
defective or misleading, particulars of objection, 213
form, for a machine, sole inventor, 412

for an art or process, joint inventors, 416
for a composition of matter by administrator, 421

STATEMENT OF CLAIM,
form, 249

STATEMENT OF DEFENCE,
form of, 252

STATUTE OF MONOPOLIES, 1

31—PAKIfTl
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STATUTES,
history Canadian Legialation, 2-S
The Combined Investigation Act, 4
The Bills of Exchange Act, 5
Canadian Patent Act, R.8. c. 61, 302

STOP ORDERS,
on patent applications, 345

SUBJECT MATTER,
statutory provisions, 6, 303
requirements of Section 7, 6
section 7 copies from U.S. Act of 1836, 7
invention defined, 7
every discovery not necessarily invention, 8
abstract principle not invention, 8
practical application of principle may constitute in-

vention, 8
application of old contrivance to analogous use, 10
old principle applied in new way, 10
combinations, 12
elements of combination may be separately claimed, 14
mechanical skill not invention, 16
substitution of one well known material for another, 17
change of form or shape, 18
simplicity not evidence of want of invention, 18
commercial success as evidence of invention, 18
operative success as evidence of invention, 19
invention may be result of accident, 19
invention must be art, machine, manufacture or com-

position of matter, 19
art, 20
mechanical process, 21
machine, 22
manufacture, 22
composition of matter, 24
business systems, 24
systems of lettering, 2S
forms of contract, 25
patent medicines, 25
improvements on patented inventions, 26
particulars of objection, subject matter not invented by

patentee, 209
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SUMMONS,
for interim injunction, form, 258
for further particulars, form, 260

SURRENDER FORM. TO ACCOMPANY UEISSUE, 409
SWEDEN,

Patent Law in, 244

SWITZERLAND,
Patent Law in, 245

TELEGRAMS,
to Patent Office, 403

TENANCY,
in common. See Co-ownera.

THREATS OF LEGAL PROCEEDINGS
British Statute, 191
law in Canada, 191
Exchequer Court has no jurisdiction to restrain, 19-.4

TITLE,
or name of invention. See Application.

TRIAL. See Praetiee in Infringement Cases.

TURKEY,
Patent Law in, 245

UNITED STATES,
Patent Law (summary), 241

UNPATENTABLE INVENTION.
USER,

prior, particulars of objection, 214

UTILITY, SO
no statutory requirement in England, 50
meaning of "useful" in Canadian Act, 51

In U.S.A., 51
useful for what? 52
misleading statements in specifications as to utility 53inventions having "illicit" objects, 53
inoperative inventions, 54
particulars of objection, want of, 212

See Subject Matter.
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VALIDITY OF PATENT,
prima fade, 214

VENL'E, 204

VESSEL,
right to uac patented invention) on, 190

WARRANTY,
none implied from assignment of patent, 120
implied from assignment of exclusive right, 120

WORKING,
patent. See Manufacture.






