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The desirability of placing actual eases on Com|iany Isis Iieliin
law students was the motive for this collection.

Neither the limits assigned nor the time available permitted 
an exhaustive seleetion of eases. 'Those chosen ate all known to 
the active practitioner but it is ho|ied that the student may derive 
Is-neflt from the study of the discussions submitted.

The Introduction is presented with a like remark.

Acknowledgment must Is- made of the kind courtesy in |ier- 
mitting the list- of the Reports of their respective series for this 
purpose, of the Incorporated Council of Law Reporting for Kng- 
land and Wales, the Proprietors of The Law Journal Reports and 
the Proprietors of 'The Times Law Reports.
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Cast's on Company Law

INTRODUCTION.

A word may lx* said about the form of incorporation of joint 
stock companies in different jurisdictions. The English system 
of registration followed in some of our provinces differs in effect 
from that of incorporation by charter. The results flowing from 
this difference in method may be important. It is not likely that 
companies of the latter class take the attributes of companies incor
porated by royal charter. They are, no doubt, parliamentary crea
tions such as are described by Bowen, L.J., in Baroness Wenlock v. 
River Dee Company (infra, p. 214), and restricted accordingly. In 
the system of incorporation b_\ registration that process is minis
terial. and mandamus lies to compel registration. Questions as to 
the right to register are dealt with in that way. But where the act 
is that of the Executive Government, ns in the Letters Bâtent 
system, it is obvious that there is no such means of insisting on 
incorporation.

In re The Massey Manufacturing Company (1), was a case of 
an application for a mandamus to compel the Provincial Secretary V» 
sign an advertisement in the form of a public notice, necessary 
under the Ontario Companies Act, to the increase of capital stock.

The question of ministerial duty or executive act under the 
Statute, as it then stood, was thus instructively dealt with by Osier, 
•I.A., one of the majority of the Court, which took that view:

“ It will be sufficient to refer to two or three of the authorities 
upon this point.

“In the Queen v. The Lords Commissioners of the Trea
sury (2), a rule was granted upon the Lords of the Treasury to 
shew cause why a mandamus should not issue, commanding them 
to issue a treasury minute to the paymaster of civil contingencies, 
directing him to pay to the treasurer of the County of Lancaster 
certain sums specified in a schedule, being costs which had been 
taxed by the county officers in the criminal law accounts of the 
county.

(1) 13 Ont. App. Itep. 440.

c. L.—1

(2) L. R. 7 Q. It. 388.
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“The rule wits opposed on the ground that the Lords of the 
Treasury in paying these accounts were acting for the Crown in 
paying out and distributing the publie money.

“ In argument Jessel. Solicitor-General, conceded ‘ that where 
the legislature has constituted the Lords of the Treasury agents to 
do a particular act, in that ease mandamus might lie against them 
as mere individuals designated to do the act.*

“In giving judgment Cot kin ks. C.J.. said :
* When a duty has t<> he performed (if I may use that expres

sion) by the Crown, this Court cannot claim even in appearance to 
have any power to command the Crown ; the thing is out of the 
question. In like manner where the parties are acting as servants 
of the Crown, and are amenable to the Crown, whose servants they 
are, they are not amenable to us in the exercise of our prerogative 
jurisdiction.*

“ Blackin'un , J., says :
‘ The question remains whether there is any statutable oblige 

lion cast ii|m>ii the Lords of the Treasury to do what we are asked 
to compel them to do by mandamus, because it seems to me clear 
that we ought to grant a mandamus, if there is such a statutable 
obligation, particularly where the application is made on behalf 
of persons who have a direct interest in the matter. But it is here, 
I think, that the case fails.

‘The general principle, not merely able to mandamus,
but running through all the law is. that where an obligation is 
cast upon the principal and not upon the servant, we cannot en
force it against the servant, as long as he is merely acting as ser
vant. It seems to me that the obligation such as it is. is upon Her 
Majesty to be discharged through her servants, and you cannot 
proceed therefore against the servants.*

“ The same distinction was adverted to in the (Jneen v. The Com
missioners of Inland lirrenne. Ex parle .Xathan (J ). which was a 
motion for a mandamus to compel the defendants to repay a por
tion of a sum which had been paid by the prosecutor for probate 
duty. It was held that the right of the prosecutor was a right 
against the < Town in respect of moneys which were in the 
hands of the Crown, and belonged to the Crown: and for that rea
son as well as because there was specific remedy by means of a peti
tion of right, and thus to obtain payment of what was in its nature 
a merely motley demand, mandamus would not lie.

“In the American Courts the question has lieen frequently 
raised, and was very fully considered in Thr Stale of Mississippi

(.1) 12 <J. It. h. IU1.

72
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v. Johnson (I), a vasv which appears to Ik* quite in lint* with the 
English authorities. Distinguishing between executive and min
isterial duty, the Chief .lust ice says :

* A ministerial duty, the performance of which may in proper 
cases he required of the head of a department by judicial pro
cess. is one in respect to which nothing is left to discretion. It is 
a simple definite duty arising under conditions admitted or proved 
to exist, and imposed by law.*

“In the case before us. 1 think, the Court below have properly 
held that the act which the Provincial Secretary is required to do. 
is not of an executive nature, hut is purely ministerial in its 
character.”

In case it should transpire that there has been impropriety 
preceding tin? official act creating the corporation, there arc like
wise differences of remedy. Of a company registered as a result of 
what was considered an abuse of the law ( i.c.. foreigners seeking 
incorporation in England, for wholly foreign ami somewhat mys
terious purposes), it was said in I'rinccss of lie usa v. Has (5), by 
Lord I latherley, L.C. : * * * “All wo have to ask ourselves is
this: Has the company come into existence.—has it been born? If 
it has been born, I think, with regard to the second question, 
there can be no doubt that it ought to he as spcedilv as .possible 
extinguished.

“ The question is. therefore, simply whether it has been created. 
If created, there is no power given in the Act of Parliament, nor 
in any other Act of Parliament that I am aware of. by which, 
through any operation of a formal application, like an applica
tion by scire facias to repeal a charter, the company can In* got 
rid of, unless it can he got rid of by being extinguished by the 
sections of the Act of Parliament which provide for the winding up 
of companies when they ought, from any circumstances whatever, 
to lie wound up. Put your Lordships will remember that under 
section 7!h sub-section .*». in addition to the other causes for which a 
company may he wound up, it may he wound up when the Court 
shall for any reason think it just and proper that it should be 
so wound up: that question as to its being just and proper, luiv- 
ing reference, of course, to what is just and proper in a 
point of view, regard being had to all the circumstances of the 
case.** and by Lord Cairns * * * » Mv Lords, it might have
been a very wise provision of the Legislature to have said that in 
a case oI that kind.—a case where there was an abuse of the Act of

Cl) I Wall. 47.1. 4!IS. <r.i !.. It. ! II. I.. 17U.
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Parliament going on, a case where, if it had been a matter of 
royal grant, there would have been what is termed a forfeiture of 
the franchise by reason of non-user or mis-user, it might have 
been a very wise thing for the Legislature to have said in a case 
of that kind, there ought to be some summary peremptory mode 
of reducing or getting rid of the incorporation, and putting an 
end to a state of things, which is an abuse of, or a fraud upon the 
Act of Parliament, and which ought not to be allowed to con
tinue. However, the Legislature has not thought fit to provide any 
means in the nature of a process of reduction in the ordinary sense 
of the term, for getting rid of a corporation in any such circum
stances. Hut, it appears to me the Legislature has given powers 
under this very Act of Parliament, quite large enough to deal 
with such a case, whether it was absolutely in the mind of those 
who framed these powers or not. I refer to the section which has 
been mentioned, which defines the circumstances under which a 
company ought to Ik* wound up, or may be wound up.”

So that it was held that winding up was the remedy in such 
eases. Statutes * for the incorporation of companies by
letters patent in some instances provide for revocation in case of 
such miscarriage. In the absence of such provision the scire facuis 
remedy would doubtless be available, and in all cases the usual 
winding up practice would be open under the just and equitable ” 
clause referred to in the Princess of Eeim case.

Once the letters patent have been executed, or the registration 
has taken place even erroneously, the company exists until the ap
propriate measure of redress has been taken: Glover v. Giles (G), 
was an attack on the incorporation. Fry, J., said * * * “In
my view, I have no power to inquire into that at all, and I cannot 
declare the incorporation to be void. The incorporation of per
sons into Istdies corporate is a prerogative of the Crown, and. al
though in this case the prerogative is exercised under certain 
statutory provisions, the incorporation is none the less an exer
cise of the prerogative. There is a perfectly well-known method 
by which an incorporation may he recalled or made void. More
over, it is competent to proceed by quo warranto, and to shew that 
persons who represent themselves as members or officers of a 
corporation arc not so. Hut it is quite new to me to hear that 
some of the individual o s of a corporation can come to
this Court and ask to have it declared, as against other members 
of the corporation, that the incorporation was obtained by fraud, 
or irregularity.”

<«) l. it. is rh. r> na.

1740
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The English Companies Act provided that a certificate of 
incorporation given by the registrar should be conclusive evi
dence that all the requisitions of the Companies Act in respect of 
registration had been complied with.

A similar provision is to he found in most, if not all, of the 
Provincial Acts, which have adopted the registration method.

The English Act standing as above there arose Peel's Case (7) • 
where the memorandum of association had, after signature, been 
altered by the erasure of a statement of a very general object of 
the company, and the memorandum had been received, and the 
company registered without the assent of the subscribers being 
obtained to the alteration. It was on this contended that the 
company was never legally formed. Lord Justice Cairns in the 
course of his judgment said :

“ But then the Act of Parliament says to any such allegation, 
the certificate of incorporation given by the Registrar is conclusive, 
and not merely a prima facie answer. Therefore, as it seems to me, 
entirely admitting the accuracy of all the facts which Mr. Peel 
alleges, about which indeed there seems to be no dispute, the Act 
of Parliament says they are all to be answered by the production of 
a certificate of incorporation given bv the Registrar; and, as it 
seems to me. not only is that the express provision of the Act of 
Parliament, but one can see that there is sufficient reason for such 
a wise provision. Parliament requires for obvious purposes of pub
lic policy, at the origin of a company of this description, that it 
should begin with seven or more persons subscribing a memoran
dum. which is to be registered, and that this should be for the pur
pose of public policy held over the person who originally com
menced the company ; but then, when once the memorandum is 
registered, and when once the company is held out to the world as 
a company undertaking business, willing to receive shareholders, 
and ready to contract engagements, then it would, of course, be a 
very disastrous consequence if, after all that had been done, any 
person was allowed to go back and enter into an examination (it 
might be years after the company commenced), of the circum
stances attending the original registration, and the regularity of 
the execution of the documents originally received by the Registrar. 
The Registrar if he performs his duty carefully, will be the guard
ian of the public interest by seeing that the memorandum is 
properly executed, and properly brought for registration ; but, 
whether he does so or not. particularly after the certificate of

(7) 86 L. J. Ch. 757.
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incorporation is given, nothing is to Ik* inquired into as to the regu
larity of the prior proceedings. Of course, that is quite consistent 
with the persons who were parties to the original memorandum and 
executed it leaving entirely intact any right which they may he 
advised they have against the Registrar or any other persons if a 
document executed by them in one form comes afterwards to he 
registered in another form, the alteration having been made without 
their sanction. It is not necessary to express any opinion here if 
any wrong has been done by the mode in which the registration 
took place, or whether the legal rights of the parties do or do 
not remain entire, notwithstanding the 18th section of the Act 
of Parliament. I think, therefore, on this ground, which was 
not argued in the Court below, hut was argued before myself and 
the late Lord Justice, the case of Air. Peel to have his name taken 
off the list fails.**

In the House of lx>rds. in the « asc of Oakes v. Turquand (8), 
Lord Chelmsford. Isaid : “ 1 think the certificate prevents all 
recurrence to prior matters essential to registration, amongst which 
is the subscription of n memorandum of association by seven per
sons, and that it is conclusive in this case that all previous re
quisites had been complied with.” Ixird Cran worth made a similar 
remark. As against these, consider the case of In re Sational 
Debenture amt Assets Corporation (if), where the objection taken 
was that there was not in fact seven j>ersons signing the memoran
dum. Bowen, L,.L, at p. 519, is reported thus:—

“ The certificate of the Registrar cannot cure a fatal blot 
which is caused bv a smaller number of persons purporting to 
form a corporate body than the Act of Parliament requires. 
That is clear by the language of section (1 and section 18 of the 
Act of 18(52. Section (5 provides that seven or more persons may 
form a company. How? By subscribing their names to a mem
orandum of association, and otherwise complying with the requisi
tions of this Act. It does not say less persons than seven will do. 
What does it mean by the seven persons complying with the re
quisitions of the Act? It means that they are to do that which 
is prescribed by sections IT and 18. Section 18 says, “ A certifi
cate * * * shall be conclusive evidence that all the requisitions
of this Act in respect of registration have been complied with.*’ 
Amongst others there is the requisition that the seven persons 
shall subscribe their names. It does not say that less than seven 
persons can do it. It seems to me, therefore, that the learned Judge

(6) L. It. 1! II. L. Tjr>. (0) 1891. 2 Ch. Mfi.
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uns perfectly right in his view of the law. But when we find a 
memorandum of association signed by seven persons, it lies on those 
who wish to say it is not signed by seven persons to prove it. What
ever the cloud may he that hangs over the origin of this company, I 
do not think that the burden of proof has been shifted, or that 
there is evidence on which we can safely act to the effect that there 
are not seven persons here who signed the memorandum of associa- 
Iion by themselves, or by somebody authorized to sign it for them. *

And Lindley. L.J. and Kay. L.J., held a like view.

The case went off mi evidence which led to the presumption 
that there were in fact seven signatories, and strictly, therefore, 
the above opinion <>f Bowen, L.J., and the opinions of the other 
Lord Justices were not necessary to the decision though Vaughan 
Williams. J.. treats the matter as a decision in delivering judgment 
In re Li won <(’• Co. (10). where he comments fully on the diver
gences of opinion above indicated.

In 1UU0 the English Acts were altered so as to provide that 
the certificate of the Registrar should be conclusive evidence that 
all the requisitions of the Companies Act in respect of registration 
and of matters precedent and incidental thereto had been com
plied with, and that the association is a company authorized to 
he registered, and duly registered under the Companies Acts. And 
it is now thought that this amendment largely, if not wholly, re
moves the doubts arising from the differing judicial expressions.

But unless the wide statutory estoppel, brought about by this 
amendment in England, is also found to exist in our Provincial 
legislation, the situation would be as it was in Kngland before 
that amendment.

The impression had been gathered, perhaps erroneously, that 
the case of Princess of Peuss v. lios (supra, p. 3). had decided 
that companies dominated by aliens, and in fact without engaging 
in local objects, should not be permitted to continue in existence 
under the Companies Acts.

In re Capital Fire Insurance Association (11), was a case 
where though the company had commenced business abroad, it 
had not within a year, as contemplated by the statute, commenced 
business in England, but Chitty, J.. found there was still a bona 
fide intention to commence business there, and declined to order 
the winding-up of the company.

(10) 1802. :t Ch. 65T». (11) 21 Cl». D. 200.
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Provincial Acts authorizing incorporation by charter require 
proof that the jants arc over twenty-one years of age. The 
effect of some of the signatories to a memorandum of association 
being infants is dealt with by Vaughan Williams, .1., in Re Laron 
<f- Co. (supra, p. 7). as follows:—

‘‘It is admitted that eight persons purported to sign: but it is 
said that two out of the eight persons were infants, and that the 
signatures of these two persons do not bind them. It is said also 
that in May of this very year Mr. Justice Stirling made an order 
avoiding the contract entered into by those infants by reason of 
their having signed the memorandum of association.

“ Rut, as I understand, the contract of an infant is only a void
able contract. It is a valid contract until it is rescinded, and it 
was admitted in the course of the argument that if nothing had 
happened—if no order had been made, and these infants had not 
repudiated their contract, but on attaining their majority had 
assented to it—thereupon the incorporation of the company would 
have been valid, and section 0 of the Companies Act, 18G‘<3, would 
have been complied with, because seven persons would have sub
scribed their names to the memorandum of association. The 
effect of that is to shew that an infant at the time of signing is a 
‘person’ within the meaning of that section. It i« quite true 
that he may afterwards avoid the contract which arises on hia 
signature; but it seems to me that, unless and until lie does so, he 
is a ‘person/ and that, therefore, the objection to this registra
tion fails.”

Company law resembles many other branches of our law in that, 
while there are varying statutory provisions, no two legislative 
jurisdictions having exactly the same, still there underlies each the 
same solid body of general principles as expressed in a thoroughly 
matured jurisprudence. The differences in the organic provisions 
and in the details of regulation arc easy to grasp, and the student 
in any one jurisdiction need have no difficulty in acquiring the 
main features of the other statutory codes on the subject. It is 
in fact essential that before applying a case from another juris
diction there should be a careful examination of the bearing of pos
sibly different statutory provisions.

In some jurisdictions there have been statutory departures 
from certain principles enunciated in House of Lords or I'riw 
Council eases. For instance in Manitoba there may under condi
tions be sales iff shares at a discount, and likewise shares in other 
companies may be acquired.

4
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In the main, and aside from distinctions in mode of organiza
tion already mentioned, the chief difference between the English 
Acts and those following them and the provisions of certain Can
adian and Provincial Acts is in the system of government by arti
cles of association and special resolutions in tin- former as against 
the by-law method in the latter.

One word of explanation may he permitted here. It has not 
been possible within these limits to cover every phase of this wide 
subject. It is hoped that a perusal of the selected judgments will 
expose a view broader in comprehension than would be indicated 
merely by the topic under which the case is usually cited. The dis
quisitions of learned Judges are more illuminating than a text 
writer’s epitomes. It is to lie said that many of the cases are not 
the fundamental ones on the particular subject. Economy of 
space has led to the inclusion of cases, of course authoritative, but 
repetitive of basic principles previously settled. And this because 
the cases used are fur this purpose fuller in material. They tell 
more in fewer words. They faithfully state the principle and 
indicate its origin, that is to say, the leading case. For instance the 
case of In re Scottish Petroleum Com puny (12), infra, p. 48. 
That ease besides dealing with a question of capacity of directors, 
and the right to repudiate a contract, and the time of the exercise 
of that right, gives the rules in Oakes v. Turquand (8), as to the 
elfect of the intervention of winding-up proceedings in such case 
before the repudiation. So that in such instances the student by 
means of the cases used will get the leading eases. It is not merely 
the selected cases that he is to learn, but the cases referred to in 
them, and which form their foundation. To some extent, as 11n
cases cover varying points, accuracy of classification has not been 
attainable. It is hoped that in the small circumference of these 
pages there will be found a presentation of judicial expression 
which will enable students to acquire a fair understanding of this 
important branch of mercantile law.

( 12) L. It. 2H Hi. I>. 4VV
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Obligation of Subscribers. Memorandum of Incorporation.

In kk THK LOXHOX HAMBVIMH AVI) CONTINKNTAL 
KXrilANUK BAXK (Limited) ( KV.XXS'S CASK.)

186;. 86 L. .1. Cli. 501.

THE COl HT Ol CHANCEKV.

The company called the London. Hamburgh and Continental 
Exchange Bank (Limited) was established, in 1863, with a capital 
divided into 10,000 shares. Evans having been requested to allow 
his name to he used in the promotion, consented to do so. and signed 
the memorandum of association as agreeing to take ten shares, 
lie alleged, however, that it was upon the understanding that 
lie was to lie under no liability in respect of such shares. It 
appeared that lie attended certain meetings of the provisional 
directors, of whom he, as a subscriber of the memorandum of 
association was one. which took place prior to the IDth of June, 
1863, win'll new directors were appointed, of whom he was not one.

On the loth of July, 1863, a meeting of the directors was held, 
when it was resolved that 5.000 shares only should he first issued ; 
and 3,645 shares having been subscribed for in Ixmdon, 3,500 were 
then allotted in Ixmdon. the remaining 1.500 living reserved for 
allotment in Hamburgh.

On the 2nd of September, 1863, at another meeting of the dir
ectors, the 1,500 shares so reserved were allotted to persons in Ham
burgh. It was then resolved that arrangements should be made for 
issuing the second set of 5,000 shares.

At a general meeting of the company on the 21st of April, 1864, 
the directors were, by a resolution, authorized to issue the second set 
of 5,000 shares in such manner as should be most conducive to the 
interests of the company.

At a meeting of the directors on the 18th of May, 1864, it was 
resolved that these 5,000 shares should lie issued as follows : 500 
shares to a Mr. Preston, 500 shares to a Mr. Henry, and 4,000 shares 
to the nominees of a Mr. Fletcher, subject to confirmation on the 
fid lowing 23rd of May.

This last allotment of 1,000 shares was not confirmed, and 
nothing more was ever done with reference to allotment of shares.
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'I'hv company v»iitiiiuv<l to transact business for about eighteen 
months, and paid one dividend. It was ordered to be wound up on 
the 22nd of April, 18(10.

No shares were on any of the above-mentioned occasions allotted 
to Mr. Evans, lie never, after the appointment of new directors, 
took any part in the affairs of the company: he paid no calls, and 
did not receive the dividend. The official liquidator having placed 
him upon the list of contributories, the Master of the Itolls held that 
he was rightly so placed ; from which decision he now appealed.

Loan Jvnth i: Ti hm:r:—Mr. Evans, the appellant in this case, 
subscrib'd the memorandum of association of this company, and 
became one of the first directors of the company ; it was therefore his 
first duty to place himself upon the register of memliers in accord
ance with the provisions of the 23rd section of the Companies Act. 
1862. This, however, he neglected to do; he soon ceased to be a 
director, and took no further steps with reference to his position in 
this company. Can he take advantage of his own neglect to do 
that which he was bound to do? Tt is said that he might have 
rid himself of liability bv having shares allotted to him. and then 
immediately transferring them to some other {icrson. and that his 
not taking any shares amounted to the same thing. Whether lie 
might have so acted or not, 1 do not express any opinion ; but the 
course which was taken had not, I think, the effect of relieving him 
from the responsibility arising from his having signed the memor
andum of association. It is next said that all the shares were 
allotted to others, and consequently that no shares could have Itceii 
allotted to him. If this had been so. some question might have 
arisen : but Î find that up to the time of the order to wind up. there 
were at least 1.000 shares which had never been allotted. The order 
appealed from is. I think, right.

Lord Jvstk k Cairns:—I regret, so far as it is proper to regret, 
the decision to which I must arrive, because I must consider that the 
appellant acted bona fide: he appears to have thought that on leav
ing the company on the 10th of July, 1863, he had really ceased t<> 
have connexion with it, and lie has not taken any advantage from 
his position. Enactments, however, must be strictly pursued. Ori
ginal subscribers to articles of association are by the act deemed to 
have agreed to take shares. That agreement constitutes assets of the 
company, which cannot he parted with without the consent of the 
company. The |iersons who ought to act upon that section are the 
directors. Mr. Evans was one ; it was then his duty to enter his 
name upon the register of shareholders; once entered there, lie could
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only be released by transfer of the shares, and the substitution of 
*onie other person. Nothing of the kind was done here. It is said 
that the shares were, in fact, allotted to some other persons. What 
we find, however, to lie the case is, that there were always shares 
which could have sufficed for the allotment of these shares. The 
motion must lie dismissed, with costs.

Obligation of Subscribers to Memorandum of Incorporation.

In he TAL V DRWS SLATE COMPANY. MACK LEY'S VASE.

1875, L. It. 1 Ch. D. *217.

MALIKS, V.C.

This was a summons to remove the name of Mrs. Amelia Mack- 
lev from the list of contributories of the Tal y Drws Slate Company, 
Limited, she having been placed on the list for fifty shares as the 
executrix of her late husband, Thomas Cole Mack ley.

The company was formed in the year 1803, under the Companies 
Act, 180*2, by the registration of a memorandum and articles of asso
ciation, Mr. Macklev having subscribed the former for fifty shares. 
He had been induced to take this step by being informed by the pro
moter of the company that an intimate friend of his had promised 
to become a director, and finding that this information was incor
rect, he had at once requested that his name might he withdrawn 
from the company, hut took no active steps with this object.

lie never took any part in the management of the company, and 
the whole of the share capital was allotted to other persons, and 
there were no shares which could have been put in his name. No 
steps were ever taken to put his name on the register of members, 
and he never paid any deposit or calls on any shares in the company.

The shares were of £10 each. The company continued to exist 
for some years, and on the 18th of March, 1808, eightv-nine shares 
were forfeited for non-payment of calls. These shares had been par
tially paid up. They were never re-allotted. Calls had been made 
from time to time for the full nominal amount of the shares, and all 
except the eighty-nine forfeited shares were paid up in full.

Mr. Maekley died on the fith of July, 1869, leaving his widow, 
the present applicant, his executrix, and the company ultimately



OBLIGATION OF SUBSCRIBERS. 13

went into voluntary liquidation, and on the 21th of April, 1874, the 
liquidation was ordered to be continued under the supervision of the 
Court. The liquidator then placed Mrs. Macklev on the list as Mr. 
Macklev’s executrix, tn respect of the fifty shares for which he had 
subscribed the memorandum of association, and the present sum
mons was taken out for the purpose of having her name removed 
from the list.

Malins, V.C., after referring to the facts of the case, con
tinued :—

Considering that, except by the signatures to the memorandum 
of association, Mr. Mackley’s name was never connected with the 
company, and that he was never on the register of shareholders, it 
is quite clear that no one could ever associate him with it in any 
wav. No creditor could ever have given anv credit to the company 
on the faith of his name. It is also impossible that the shareholders 
inter se could have any right to call upon Mr. Macklev to contribute 
towards paying the délits.

Then it is said that once having signed the memorandum he is 
liable for the shares for which he has signed, and cannot escape from 
the liability except by accepting the shares and having them form
ally transferred. It is said that this has been decided in several 
cases, and Lcrid 's Case (1) and Siilneji's Case ( 2 ) have been cited 
in support of this contention. Hut this case, like others, must lie 
decided by reference to the surrounding circumstances.

Now it has occurred to me that when it appeared that there 
were no shaies which Mr. Macklev could have had if he had 
wanted them, the company were not in a position to say that they 
would continue to hold him liable for the shares for which lie had 
signed.

It is true that this is a new case, but though the decision of no 
Judge* has been actually given upon facts like the present, it is 
evident that the opinion of the Lords Justices in Evans's Case fit) 
would have accorded with the view I have now taken if the point 
had arisen in that case. In that case Mr. Kvans had subscribed the 
memorandum of association of the company for ten shares, and had 
for a short time acted as a director. Afterwards other directors 
were appointed, and he never had anything more to do with the 
company. No shares were ever allotted to him. Hut, though all 
the shares were in the first instance allotted to other persons, it

(1) 4(1 L. J. (CM IN). ( 1!) Law Hip. 1
(.'{) Laxv Ili'i). 10 ('li. 1.77.

I.t Kq. 22*.
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appareil that the* allotment of some of them had never been con
firmed in the manner required by the articles of association, and 
consequent I v there were in fact shares which might have lieen 
allotted to Mr. Kvans. The Lord Justice Turner, in giving judg
ment. savs (I): “ If indeed all the shares had lieen allotted to 
others, a question might have arisen ; hut 4,000 shares only were 
allotted subject to confirmation, and this never took place : there
fore there are still 4.000 shares not allotted, and, for the shares in 
respect of which he must he considered allottee, he must lie placed 
upon the list.”

That remark exactly fits the present case. The Lord Justice 
Lord Cairns also says (A) : “ It is said that the shares which Mr. 
Kvans would have had. were allotted to other people, hut it seems 
that the allotment was not final, and that there were left at all 
times shares sullieicnt to answer the right of Mr. Evans.” Can 
anything lie more clear than that if there had been no shares ho 
would have heen relieved from liability ?

In the present case no one has been deceived. It cannot lie 
said that any creditor has given credit to the company because 
Mr. Maekley subscribed the memorandum of association in 18(13. 
And there is no equity on the part of any contributory. If the 
shareholders intended to look to Mr. Maekley, they should not have 
allotted the shares to other persons. 1 am of opinion that this is 
an unjust demand as regards both creditors and contributories. The 
costs will be paid by the liquidator, and lie will be at liberty to 
retain them out of the estate. I f the estate is insufficient there will 
lie liberty to apply.

Obligation of Subscribers to Memorandum of Association.

In he OIjOHY PAPER MILLS COMPANY. OCX STEP’S 
CASE.

1H»4. L. R. :t cb. M. IT:».

the corin' OF \ITE\I..

The Glory Paper Mills Company. Limited, was registered on the 
3rd of May. 1HH*. under the Companies Acts. 18(12 to 1883. the

(41 Iliiil. *2 Cli. 420. Ci) T.iiw R«-|i, 2 <'li. 4'to.
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capital being £50,000 in 4,000 preference shares of £10 etch, an 1 
1,000 deferred .-hares of £10 each.

The memorandum of association ol the company was dated the 
2nd of Max. 188Î. and was signed by seven pemomi, amongst 
whom was T. M. Dunster. who signed for 100 preference shares, 
lie was a partner in the firm of Dimeter & Wakefield, and it was 
alleged that the firm had at this time agreed to undertake the 
agency of the company, and that Dunster really signed the mem
orandum as representing his firm, because the Registrar of Joint 
Stock Companies insisted on accepting the names of individuals 
only as signatories of the memorandum.

Dunster also signed the articles of association, lie was named 
as one of the first directors in the articles, which provided that 
the qualification of a director should be the holding of shares of 
the nominal amount of £1,000 at the least : and that, the office 
of a director should be vacated if a director should cease to hold 
his qualification shares, or should not acquire the same within three 
months after appointment ; but that a director might act before 
acquiring bis qualification shares.

Dunster did not make any further application in his own 
name for shares; but on the lîth of May, 1S8Î, be signed in the 
name of his firm and sent to the company the following form of 
application addressed to the directors :—

“Gentlemen,- Having paid to the company's bankers the sum 
of £1,000, 100 preference shares of £10 each in the a I Hive com
pany, 1 request you to allot me that number of shares upon the 
terms of the prospectus dated May 5th. 1SKÎ, and subject to the 
memorandum and articles of association of the company, and I 
hereby agree to accept the said shares or any smaller number that 
may be allotted me. and to become a member of the company 
in respect thereof, and I authorize you to place my name upon the 
register of shareholders for the number of shares so allotted to me.”

(Signed) ** Dunster & Wakefield.”
The £1,000 was paid by the firm ; the 100 shares were allotted to 

them on the 24th of May, 1HNÎ, and they were placed on the 
register accordingly.

On the 21th of June. Ishi. Dunster & Wakefield wrote to the 
directors of the company as follows: “ Gentlemen,—We will under
take the agency of the Glory Paper Mills Company, Limited, for 
2Lj per cent, commission on the gross amounts, and all paper to 
conic through us. and we invoice the paper in our names, and we 
will if wanted make advances on paper sent up at 5 per cent, per 
annum.**
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These terms were accepted on the 15th of July, with some addi
tional stipulations. No shares were ever allotted to Dunster in
dividually.

The company filed its own petition for winding-up on the 19th 
of February, 1894, and on the 8th of March, 1894. an order was 
made for a compulsory winding-up.

The official receiver and liquidator placed the name of Dunster 
on the list of contributories for 100 shares. Dunster took out a 
summons to have his name removed from the list. The summons 
was adjourned into Court, and heard before Mr. Justice Vaughan 
Williams on the 18th of July, 1891.

Affidavits bv Dunster and by other directors, and the secretary 
of the company, stated that when Dunster & Wakefield agreed to 
become agents for the company, in or about May, 188Î, it was 
agreed that the firm should take, and pay up in full. 100 shares, in 
consideration of the firm having the agency of the company, with a 
commission of 2*L. per cent, on the gross amounts; that the firm 
was to lie to the shares and to pay for the same in full
on allotment; that in pursuance of such agreement Dunster signed 
the memorandum of association in his own name, it being under
stood that the memorandum must lie signed by individuals and not 
by firms; that in order to carry out such agreement it was considered 
necessary for Dunster to fill up an application form, and that he 
should do so in the name of the firm, so that the shares might be 
allotted in the name of the firm, so that the sole reason why the 
application was signed by Dunster in the name of the firm was to 
have the shares allotted to the firm and not to himself individually; 
that the memorandum of association and application for shares 
formed one transaction only, and not two applications by Dunster 
and the firm each for 100 shares; that the above facts were fully 
known to all the company's directors and officials, and had always 
been acquiesced in by the company; and that no application had 
lieen made to Dunster to take or pay for 100 shares in his own 
name.

Vaughan Williams. J., refused to remove the name of Dunster 
from the list of contributories. Dunster appealed.

In the Court of Appeal Linm.iiy. L.J.. said:—! think that the 
learned Judge has not come to a right usion in this case. 
The real question is whether there was one agreement to take 
shares or two. At the first blush, it looked as if there were two 
agreements; but it is plain from the evidence that the signing of

77
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tlie memorandum by Dimeter was in performance of the arrange
ment that his firm should he tin- agents of the company, and that 
bis ation on behalf of the firm for 100 shares
was part of the same arrangement. The documents might have 
supported two agreements, hut the evidence is all in favour of 
there being only one. How, then, does the matter stand in point 
of law y I funster was bound to take 100 shares, and he asked that 
they should he put in the name of himself ami his partner. Why 
should lie he fixed with 2UU shares? None of the parties under
stood that there were to he two agreements; and that is the true 
solution of this case.

Then with respect to the qualification. I do not feel any diffi
culty on this point. The articles say that the qualification of a 
director shall he the holding of 100 shares, and a director may act 
In-fore he gets them. Mr. Du lister did hold the 100 shares, and 
there is nothing which requires him to hold them in his own name 
alone. II the company choose to take the extra responsibility of his 
partner that does not matter. The real question is reduced to one of 
fact. Was there one agreement to take 100 shares, or was there an 
agreement to take 200 shares? My opinion is that there was only 
"De agreement for 100 shares, which Mr. Dunster has taken and 
which are fully paid up. Consequently Mr. I funster’s name must he 
removed from the list in respect of tin- additional 100 shares.

Locks. L..L, and Üavky, I...I., delivered judgment to the like 
effect.

Obligation of Subscribers to Memorandum of Association.

lx UK METALS CONSTITUENTS.

1002, 71 !.. J. Cli. 323.

Hl'CKl.KY, .1.

On May 1 <f. 1901, Metals Constituents, Ltd., was incorporated 
under the Companies Acts. 1802 to 1890. with a capital of £10,000, 
divided into 9,980 ordinary and 20 management shares of £1 each.

I lie memorandum of association was subscribed by Lord Lurgan 
for 250 ordinary shares.

4^
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Lord Lurgan afterwards declined to pay for the shares, alleging 
that he was not a shareholder, as he had been induced by misrepre
sentations of one Sims, who was one of the promoters of the com
pany, to sign the memorandum.

On August 17, Lord Lurgan took out a summons asking 
that the register of shareholders might be rectified bv the removal of 
his name therefrom in respect of all liability regarding the shares.

The summons was not brought to u hearing.
On October 23, 11101, resolutions were passed for the voluntary 

winding up of the company and the appointment of a liquidator.
The settled the name of Lord Lurgan on the list of

contributories.
On January 28, 11)02, Lord Lurgan took out a summons asking 

that the list of contributories might be varied and his name ex
cluded.

Hitkldv. J.—This is a summons by Lord Lurgan to vary the 
list of contributories and exclude his name therefrom. Having 
subscribed the memorandum of association for 250 shares, lie now 
seeks to he relieved in resj>eet of those shares on the ground of mis
representation. For the purjioses of the earlier part of my judg
ment, I will assume that there was a misrepresentation ; that is 
to say. that Sims made to Lord Lurgan before incorporation a repre
sentation which was untrue. Is Ixird Lurgan, having signed the 
memorandum, entitled to rescission of the contract by reason of such 
misrepresentation ? 1 think not. Sims was not the agent of the 
company when he made the misrepresentation, because the com
pany did not exist. Lord Lurgan therefore was not induced to 
subscribe the memorandum by the misrepresentation of the com
pany or its agent. The contract of the subscriber of a memorandum 
of association is of a very peculiar kind. Down to the moment wdien 
registration takes place, there is no contract, because the corporation 
does not exist, and any contract by the signatories must he with the 
corporation. At the moment when the memorandum is registered 
two things instantly take effect. The corporation springs into exist
ence. and the subscribers by virtue of section 23 of the Companies 
Act, 1802. become metnliers. There is no executory contract which 
is subsequently executed. There is no contract at all until the 
moment when the corporation and the character of membership in 
the subscribers come simultaneously into existence. Under these 
circumstances the subscriber cannot have rescission on the ground 
that he was induced by misrepresentation made by an agent of the 
company.

1588
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But van Lord Lurgan gvt relief on the principle that, where one 
party to a contract has obtained a benefit by an inducement which 
misled the other party, though the first party was wholly innocent 
in the matter, it may he a fraud in such first party to insist on the 
contract ? I think not. The scheme of the Act is that the corpor
ation owes its existence under section li to the signatures of seven 
persons to the memorandum of association. Section 23 says that 
** the subscribers of the memorandum of association of any company 
under this Act shall he deemed to have agreed to become members 
of the company whose memorandum they have subscribed, and upon 
the registration of the company shall he entered as members on the 
register * v and every other person who has agreed to become 
a member !“ * * and whose name is entered on the register of 
members, shall he deemed to he a member." The contract effected 
by signature of the memorandum and registration of the com
pany is not merely a contract created Itetween the subscriber 
and the corporation. It is a contract whose existence is the 
basis of the creation of the corporation as one of the contracting 
partie*-: and every other person who becomes a member bc*com&s 
such on the footing that that contract exists. Section 18 says 
that “ I pon the registration of the memorandum of associa
tion. * * * the registrar shall certify under his hand that the 
company is incorporated. * * * The subscriliers of the memor
andum of association, together with such other persons as may from 
time to time become members of the company, shall thereupon he a 
body corporate by the name contained in the memorandum." and so 
on. So when the corporation came into existence the effect of the 
Ad was that it necessarily existed with Lord Lurgan, among others, 
as members of it. If Lord Lurgan could come within the principle 
of l\drlirrif's ( 'use (1). and he relieved from the contract on the 
ground that the corporation cannot retain the benefit of it as having 
been entered into on the faith that the misrepresentation made 
by Sims was true, then every person who subsequently became a 
member in the belief that Lord Lurgan was one would be deprived 
of the benefit which he supposed he had by Lord Lurgan being such. 
In l\ nrl) crt/M Ciimc (1 ) the acceptance of the application for shares 
by the allotment of the shares was the acceptance of an offer made 
on the terms of the prospectus, although that prospectus was issued 
by the promoters. In the present case no allotment to Lord Lurgan 
was necessary. 11 is signature to the memorandum of association 
made him on registration a member of the company, ami hound him 
not only in favour of the company, hut in favour of every other

Ml 01 L. J. Cli. 741 : f1W2| 3 Cli. 1.
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person who lieramv a member of the company. Therefore, as it 
seems to me, on the law Lord Lurgan must fail.

But also on the ground of fart I think he fails too. | His Lord- 
ship considered the farts at length, and held that l/>rd Lurgan, 
knowing the eireuinstaures, had elected to keep the shares, and on 
that ground must fail.]

The application must lie dismissed with costs.

Assumed Subscription Before Actual Incorporation.

In mb THK LOMMIN SPKAKKR VIMXTINti COMPANY— 
PKAHCK S ('ASK.

In mb THK SPKIGHT MAXI KACTl RING COMPANY— 
nol'LTBKK S CASK.

1881*. HI Ont. A. R. 508. 

tub corin' of \iti.\i.. Ontario.

Ap|Hials by Pearce and Boultbee from onlers dismissing their 
applications to remove their names from the list of contributories.

On Kith October. 1881, Pearce signed a document, apparently 
under seal, purporting to subscribe for shares in the company.

On Ôth Hecemher. 188Î. lie wrote the promoter cancelling the 
subscription.

The letters patent incorporating the company were issued on 
the :$Oth of August, I8S8. and were in the usual form, constituting 
the persons therein named, “and each and all such other person 
nr persons as now is or are or shall at any time hereafter become a 
shareholder or shareholders in the said company, a body corporate 
and politic.’*

Pearce was not one of the petitioners for incorporation, and was 
not one of the corporators named in the letters patent. He was 
entered in the stock-book of the company as a shareholder, and 
notices of molding and of calls and demands for payment of calls, 
were sent to ami received by him. He took no notice of these notices 
and demands and never attended any meetings or took any part 
in the proceedings of the company, but took no steps to have his
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subscription cancelled lieyond writing the lvttvr above set out and 
making oral requests t<i Butcher from time to time to cancel Un
subscription. There was no proof of any forma! allotment of share* 
to him.

A petition under the Ontario Winding-up Act was presented 
in January, 1889. and a winding-up order was made on the fitli 
of February, 1889. Pearce was placed on the list of contributories 
by the liquidator, and on appeal the Judge of the County Court 
of Middlesex upheld the liquidator's action.

Boultbee signed a document, of which the following are the 
material portions:

THK SHKMillT M AX VKACTCKI XU VoMI'A.NY ( Limited ) .

Capital $200,000 in 2,000 kIuii-vk of $100 each. We. the undersigned, 
hereby agree to aivept the number of share* set opposite our respective 
signatures of $100 each in tiie enpital stock of The Speiglit Mnimfneturing 
I’ompany (Limited). and further agree to pax $0 per share on the same at 
the time of allotment, ami not more than $2.r» per share to he paid the first 
year of the organization of the company.

The company was not at the time incorporated. Subsequently 
letters patent under the Joint Stock Companies letters Patent 
Act were issued incorporating the company, hut Ibmltbee was not 
a petitioner for their issue, and was not named in them as one of 
the corporators. Me was, however, entered in the books as a share
holder. and notices of meeting and of calls were sent to him. but 
no formal allotment of shares to him was proved.

The company carried on business for over six years. Boni thee 
not attending any meeting or taking any part in its proceeding*, 
but never repudiating his subscription or seeking to be released. 
The company was ordered to be wound up under the Ontario 
Winding-iii» Act. and Boultbee was placed on the list of contribu
tories by the liquidator, and on appeal the Judge of the County 
Court of York upheld the liquidator’s action.

Pearce and Boultbee appealed.

Brinov. J.A.:—The question in all such cases, briefly stated, 
must be. whether a binding contract to take the shares has been 
entered into between the company and the person unwilling to 
admit his liability.

In this case the liability of the appellant de}K*nds upon the 
meaning to he given to the words used in the Joint Stock Com
panies Act. defining a shareholder, which it is said shall mean 
every subscriber to or holder of stock in the company. How does 
he fall within this definition? He has neither subscribed for
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stock nor hail any stock allotted to him. It* the memorandum could 
he treated as a request to have a certain number of shares allotted 
to him, the request was withdrawn lieforc any allotment was made; 
and he has never in point of fact since the company came into 
existence subscribed to any stock in it.

In the English Acts subscribers to the memorandum of agree
ment made in anticipation of the incorporation arc specially made 
liable as members—the words of the Act being “ Subscribers of the 
memorandum of association of any company under this Act, shall 
be deemed to have agreed to become members of the company whose 
memorandum they have subscribed, and upon the registration of 
the company, shall he entered as members on the register; and 
every such person whose name i- entered on the register shall Ik1 
deemed to lit* a member of the company.**

There is no obligation that 1 can sou on the part of the com
pany to give him these or any number of shares. The signing of 
the agreement might or might not have given to the other parties 
named in it a right of action against him for refusing afterwards 
to take shares: upon that I express no opinion.

We have hail occasion in more than one case to point out that 
there can be no such thing as ratification of a contract which could 
not have been made binding on the ratifying party at the time it 
was made. At that time the company had no existence. There 
must be two parties to a contract, and even if the contract had 
been made with a person professing to lie a trustee for the pro
posed company, it would not have carried the case further as he 
could not he agent for a who had no existence.

If the ant Inid once become a shareholder, then 1 agree 
with the learned Judge below', that his repudiation would not have 
availed him. Even if lie had been induced by any misrepresenta
tion to enter into the confiai t, it would have been necessary for him 
to have commenced proceedings to set it aside before the making 
of the winding-up order. But. in the absence of any provision 
similar to that to Ik* found in the English Acts making the sub
scription irrevocable and binding as a subscription to the capital 
of tlie company as fully as if it was then in existence. 1 think the 
letter prevented the subscription having any validity as between 
the appellant and the company.

The learned Judge probably followed the decision of the Chan
cellor in In re The Queen C'ily Refining Co. (1) : hut looking at that 
decision, I should ho inclined to think that that learned Judge was

(1) 10 O. R. 204.
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under the impression that the subscription was subsequent to the 
issue of the patent: and I am the more confirmed in this view 
inasmuch as in a subsequent decision, lie Zoological and Acclimati
zation Society (2 ), he referred to the case of European 11. IV. Co. v. 
McLeod (3), in which the subscription was made after the passing 
of the Act of Incorporation, as in accord witli the former decision.

The description of a contributory under the Winding-up Act 
does not seem to contemplate that any one but a shareholder or 
member of the company shall be placed upon the list, although 
this would probably be held to include a person who had entered 
into a binding contract with the company to take shares.

Osler, J.A. :—If any liability is cast upon a person who, prior 
to the issue of the letters patent, has signed an agreement to sub
scribe for shares in a projected company, but who is not one of the 
corporators mentioned in the letters patent, and has subsequently 
refused to subscribe or apply for or accept shares, it must be a 
statutory and not a contractual or common law liability, as there 
can be no privity of contract between him and a company which 
was not in existence when he became a subscriber. It is hardly 
necessary to cite authority for this, but I may refer to the recent 
case of In re Northumberland Avenue Hotel Co. (4) S.-e also 
Thames Navigation Co. v. Reid (5).

The persons mentioned in the Winding-up Act as those who are 
liable to be placed upon the list of contributories are the share
holders and members of the company. The appellant is not a 
member of the company within the meaning of that term as 
explained in sub-section 3 of section 14. We have to consider 
whether lie is a shareholder.

Section 2, sub-section fi. of the -Companies Act, R. S. 0. ch. 157, 
enacts that the word shareholder shall mean every subscriber to or 
holder of stock in the company, and shall extend to and include 
the personal representative* of the shareholder.

On the books of the company the appellant appears to be a 
shareholder, as his name is entered therein as such, and the books 
are by section 51 of the Act prima facie evidence of the facts 
therein stated. But they are not conclusive, and the person 
charged may shew' that his name was put there without his auth
ority. This, so far as the claim against him is founded on con
tract. tin- appellant has succeeded in doing. There was no appli
cation by him to the company for shares, and, therefore, no

(2) it o. n. mi.
<*) 3 Pul*. 3.

(4) 33 (’ll. I). 10. 
<fi) 13 A. n. 303.
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authority to them to allot shares or to enter his name as a 
shareholder, unless they derived it from his subscription to the 
agreement made before the issue of the letters patent. “ To con
stitute a binding contract to lake shares in a company when such 
contract is baaed upon application ami allotment, it is necessary 
that there should lie an application by the intending shareholder, 
an allotment by the directors of the company of the shares applied 
for and a communication by the directors to the applicant of the 
fact of such allotment having been made.’* In re Scottish Petro
leum Co. (li).

The question, therefore, is. whether the appellant answers the 
description of the persons mentioned in the Act. Is he a sub
scriber to stock in the company? If lie is, it is because the Act 
makes him so. ami in that (-vent only would lie Ik- properly entered 
on the company's hooks as a shareholder.

In some of the lni|M-rial Acts. # .</.. 7 & K Vic. eh. 110, sec. .‘1 ; 
s & !) Vic. ch. Hi, sec. 3, subscribers are defined to In- persons who 
have agreed in writing to take shares in a proposed company, but 
who ha\e not executed the deed of settlement. In others, persons 
who have already subs» rilied as well as those who shall thereafter 
subscribe an- united into a company, and the dim-tors are em
powered to demand payment of the sums subscribed, and to place 
the subscribers upon tin- register of shareholders. See Thames 
Tunnel Co. v. Sheldon (Î ). Kidwelly Canal Co. v. Hah y (8), lUirlce 
v. Lecli mere (!)). Portal v. Km mens (10).

In all such cases liability is directly imposed upon previous 
subserik-rs by the terms of the Act. So in cases arising under 
the Companies' Act, 18(>2, the signing of the memorandum of 
association is by force of the 23rd, 38th, and 74th sections of the 
Act deemed to he a contract to take shares and to make the parties 
to it liable as contributories when placed on the register. Ivindley 
on Partnership, 4th <-<!., vol. 1, 158-0; In re Scottish Petroleum 
Co. (11 ). In re Florence Land Co. (12).

Our Act contains no definition of the term subscriber, but, 
looking at section 44, which enacts that the directors may call in 
and demand from the shareholders all sums of money by them 
subscribed, when and where and in such payments as the letters 
imtent or the Act or the by-laws of the company prescribe or allow, 
I think a subscriber may, for the purpose of the Act, he described

(6) 23 Oh. D. 413. .it |). 430. (9) L. It. 0 Q. It. 207.
(7) « It. & V. 341. (107 1 C. I\ I». 201. 204.
(8) 2 Prior 03. (117 23 Ch. D. 413. nt p. 420.

(121 20 Ch. h. 121. ni p|i. 427* III.



\*M M Kl» M IIM'IIII'TKIN IIKFOltl) \< TV M. I WOllfOUATION.

“ a> a person who lia» put down lii-s name to a coot met In which 
lie hinds himself to contribute to the extent of the number of 
shares for which he puts down his name.*'

This, however, carries the ease no further, for the expression, 
“ a subscrilier to stock in the company,’* must mean In a contract 
with the company, unless the Act lias given it a wider meaning, 
and this, in my opinion, it has not done.

An examination of the 1th. (1th, «tli. and 12ml sections of the 
Ad will shew that the security which the legislature provides for 
the protection of persons dealing with the I’ompany at the 
moment of its inception, is to Im> ascertained by tin charter itself, 
or l>\ the instruments u|mui which it is required to he founded, 
the object being that the public may not In* misled as to the names 
and character of the persons who have founded the company and 
have agreed to become shareholders.

The charter may he granted to any number of persons not less 
than live who shall petition therefor, constituting such jiersons and 
others irlta* mini hrromr shareholders in the eompanv thereby 
constituted a ImhI'v corporate. Xc.—Hection. I.

The applicants are to give the prescribed notice of their inten
tion to apply for the charter, stating, in hr a I in. the amount of the 
capital stock of the intended company: the number and amount 
of the shares and the name* and addresses. Xc.. of each of the 
applicants.—Section (1. (if), (r), (f).

If the |H*titiou is not signed by all the shareholders whose 
name*» are proposed to Ik* inserted in the letters patent, it shall 
he accompanied by a memorandum of association, signed by all 
the jiersons whose names are to he so inserted. &c., containing the 
jiarticulars required by section (I.—Section . (I).

If the letters patent make no other definite provision, the stock 
of the company w far ns it is nut at lot tnt t hr rein/, shall be allotted 
when, and a< the directors by by-law or otherwise ordain.—Sec
tion IV.

The shareholders, then, at the date of the issue of the letters 
patent, are those persons only who are named therein, and to whom 
stock is allotted thereby, and these are tin* signers of the petition 
and of the memorandum of association. The jiublic have no noti<*e 
of any others, nor do any others hold themselves out as resjxmsible.

It is these jiersons and others who may thereafter liecotue 
shareholders who constitute the company. No rights an* reserved 
to those who may haw previously agreed to subscribe for or to
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take ,-tock hut who have not chosen to become parties to the 
petition or memorandum of association, for the allotment of the 
stock, so far as it is not allotted by the charter, is left to the 
uncontrolled discretion of the directors.

1 see nothing in the Act which hinds a person in the situation 
of the appellant to take shares in the company or which justifies 
the directors in putting his name upon the stock register.

As between the company and himself the alleged agreement is 
mere waste paper, it being neither an actual contract with the 
company, nor made so by the Act. and, that l>eing so. it cannot in 
itself have any efficacy even as an application to the company for 
►hares, so as to 1m* the foundation of an actual contract with the 
company. In this view the appellants request that his signature 
should be cancelled is of no importance one way or the other, 
although it would not have relieved him if we had l>evn compelled 
to yield to the * s contention that the Act made him a 
subscriber.

I have said that the alleged agreement cannot, by itself and 
without more, constitute an application, for I have no doubt that 
an application for shares may le prepared and signed previous to 
the formation of the company, and entrusted to a promoter or 
broker or other person interested in the company, to he made use 
of or acted upon afterwards. Or a person desirous to Itecome a 
shareholder may authorize an agent beforehand to apply for shares 
mi his behalf upon the incorporation of the company : Lawrence’s 
Case (Id). Oakes v. Turquand (14). All I mean to sav is, that we 
cannot infer such authority to any one from the instrument in 
question, and cannot treat it as an application to a company which 
had not even an inchoate existence.

It is clear that the appellant is not a shareholder, and that the 
order to settle him on the list of contributories should he dis
charged.

I may add that the question raised on this appeal was decided 
by the Queen’s Bench Division in the case of Tilsonburg Agricul
tural Manufacturing Co. v. Goodrich (15). in an action against the 
alleged shareholder for calls, in accordance with the views above 
expressed. The respondent relied upon a decision of the learned 
Dialled lor in the case of In re, The (Juecn ( 'it g liefining Co. (1 ), hut 
1 think it is evident from a later decision of the same learned

(1.1) L. H. 2 <*li. 412. ill |i. 421. (14) L. It. 2 II. I.. 125.
lift) S O. It. ftdft.
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Judge. lie Zoological and Acclimatization Society (» ), and his refer
ence there to European R. IV’. Co. v. McLeod (3), that he was under 
the impression that the subscription in respect of which lie held the 
party liable was after the incorporation of the company.

Maci.i x\ \\. J.A.. concurred.
Appeal allowed with costs.

Itoi ltbee’b Cask.

Hi HTox. J.A.: -The only material dilference between this and 
Pearce’s case is. that there was no repudiation here by Boultbee 
before the issue of the letters patent.

The case seems to be on all fours with In re The (Jaeen City 
Refining Co. (1). and indeed the learned Judge intimates in his 
judgment that lie followed that case, which was binding upon him.

We have already decided in the Pearce case that the subserip- 
tion or agreement to take stock in a company which had then no 
existence, is not a binding agreement with that company to lake 
stock in it when it comes into existence.

But if it can be treated a> an application for .«tuck. I do not sue 
bow it is possible to hold that there is any evidence here of a 
concluded agreement.

To quote Lord Justice Baggallay’s words in In re Scot fish 
Petroleum Co. (15) To constitute a binding contract to take shares 
in a company where such contract is based upon application and 
allotment, it is necessary that there should be an application by 
the intending shareholder, an allotment by the directors of the 
company of the shares applied for, and a communication by the 
directors to the applicant of the fact of such allotment having been 
made.”

The directors never did as a Board make any allotment, and it 
is needless therefore to add that the fact of such an allotment 
having been made, could not have liven communicated to the 
appellant.

It i« true the secretary assumed to treat him as a shareholder, 
and probably sent him notices of calls, but this would not dis
pense with a regular allotment.

Test the matter in this way, if the company had turned out 
to be very prosperous, could the appellant have insisted upon being
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registered as a shareholder? It «an, I think admit of but tme 
answer.

Mr. ( iregury referral to theca so of In re London and Provincial 
Consolidated Coal Co. ( Hi). Imt that ease proceeded u|k«i the prox i- 
sioiis of the Knglisli Art which enact* that the subscriber to the 
memorandum of association shall hr deemed to have agreed to 
In-come a member, and he therein contracts to lieeoinv a share
holder for the number of shares subscribed for and Iteeomea 
absolutely Isiund to take them and pay the proper consideration 
for them. I have endeavoured to point out that then- is no such 
contract in the present ease; and even if tin* memorandum can lie 
treated as an application, no allotment.

Seeing that for nearly seven years no attempt was made to en
force this subscription, it is not unreasonable to assume that the 
company were willing to accept those of the original subscriU-rs who 
volunteered to remain shareholders, and may explain why a formal 
allotment was never made.

I am of opinion that the ap|N-llant was improperly placed upon 
the list of contributories, and that the appeal should la* allowed.

Osi.ki,-. d.A. : There is no substantial distinction between this 
• asc and IVarcr's rase in which we have just given judgment. 
There is a slight, though not material, difference in the form of 
the alleged contract. The appellant and a number of other per
son* agreed, not saying with whom. ** to accept the numlter of 
share* *et opposite "* to their signatures in the stock-book of the 
company, and to pay $0 per share on the same at the time of 
allotment. Hut the company had not then been incor|>o rated, and 
the ap|K*llont was not one of the applicants for the charter and did 
not sign, so far as ap|M*ars. the memorandum of association, if 
there was one. mentioned in section 1. sub-section I. of the 
Ontario Joint Stork Company's Art. It. S. 0.. 1H««. eh. 150; 
If. S. O.. IKK*, eh. 151. The jierson* who hold themselves out to 
the world as the shareholders in and subscribers to stock in the 
company at the time of its incorporation, are the applicants for 
the charter and the signers of the memorandum, and they and 
others who may afterwards lierome shareholders, constitute the 
company. The appellant was not a sulwriher to stork in the 
company, and was not Isaind to accept shares therein, for the 
instrument he signed was not an agreement with the company, 
and the Act has imposed no liability upon him in respect of it. 
The reasons given by me in IVarce’s case for holding that the

ntt) n cii. r>. r.j.Y
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paper signed In him could not by itself he regarded »is an appli
cation for shares in the company when it should become incor
porated. apply quite as forcibly to that signed by the appellant. 
In the absence of evidence that any one was authorized to use it 
when the company came into existence, and to apply for shares on 
behalf of the appellant, it is. so to *peak, no more than a declaration 
in the air that he would accept shares in such a company and binds 
him to no one. Kven, however, if it could lie looked upon as an 
application there is no evidence that any shares were in fact 
allotted by the directors of the company. The appellant was. there
fore, neither a subscriber to stock in the company, nor did he 
after its incorporation become a shareholder by contract evidenced 
by application and allotnulit of shares. {Jin'irutn/uc rwi. he is not a 
shareholder within the meaning of the Act. and is not liable to he 
placed on the list of contributories.

Maci.innxn. ,!.A., concurred.

.1 ppeul a!loin'll with coals.

The Contract for Shares in a Company Formed.

In companies existing under the Knglisli and similar Acts the 
register of members is open to the public. Hence has arisen a 
rule of estoppel, the result of which is that a person whose name 
is. with his knowledge, on tin- register as a shareholder, and who, 
therefore, permits himself to lie held out as a shareholder may he 
precluded from denying obligation as such. The sections of the 
Ontario and Manitoba Acts regarding stock register do not go so 
far. The right of inspection of the register is more limited, and 
therefore, the rule of estoppel max not prevail in such jurisdic
tions, at least to the same extent. The register is under the latter 
Acts prima fade evidence, hut as it is not so generally available to 
inspection there cannot be said to be I lie ** holding oui ** which 
follows from the Knglish system of open register.

The defence of fraud is frequently raised in resistance to de- 
mauds for payment of moneys upon calls on shares. Where liquid
ation proceedings have intervened that defence is lost as men
tioned in eases in the group following. Otherwise than as above 
the rules as to liahilit\ to pay for shares are similar to those ap
plied in other contract relations.
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Delay in Allotment of Shares.

RAM8UATK VICTORIA IIOTKL COMPANY v. MOXTK- 
FIORK.

IHGU. 3.1 L. J. Kx. IK).

THE C-'OUHT OF KXCHKQrKB.

Shares were applied for on the 8th June. They were allotted 
on the 23rd November. Defendant deelined to accept. The com
pany sued for calls. Cross-action was brought to recover deposit.

The Court gave judgment against the company on the ground 
that the allotment was not within a reasonable time after the 
application for shares.

Withdrawal of Application for Shares Before Allotment.

In hi UNIX KRSAL XOX-TAHIKF KIRK IXSCRAXCK COM- 
PANY. RITSO’S CASK.

187fl. L. R. I Ch. 1). 771.

the corin' ok aiteai..

This was an application by Ritso that his name might he 
rcmoml from the list of contributories of the company in rcajxeet 
of I fit) shares.

The company was registered on the 29th of March, 1871. with 
a nominal capital of £250,000, in 100.000 shares of £2 10s. each, 
hut no more than 1,119 were ever taken. Ritso was a subscriber 
to the memorandum of association for one share, and was one of 
the first directors named in the articles. The qualification for a 
director was the holding fifty shares. Ritso applied for fifty 
shares, ami at a Hoard meeting of the 21-th of May. 1871, it was 
ordered that the shares which had been applied for should be 
allotted. At another Board meeting, on the 21st of June, he was 
elected Chairman of the Hoard. The fifty «hares were issued to 
him on the 21st of June, and were registered in his name. He 
paid the deposit of fis. per share, which was required to he paid on
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application, ami lie duly paid all subsoquent calls that were made 
in respect of these shares until they were paid up in full, and as to 
them no question arose.

The liquidator adduced evidence to the effect that Ritso had 
liefore ami after the registration of the company requested several 
persons to take slums, representing himself as going to take 500 
shares—that, in order hi induce the directors to commence busi
ness, which they did in .lune, 1871, with only 1.11b shares taken 
up, lie represented that he was going to take more shares, and 
that on various mansions lie stated to the Board that lie wa-. 
going to take 150 more shares. The liquidator’s evidence also 
went to shew that Ritso was elected Chairman on the faith of Iii> 
being thus aliout to liecome largely interested in the company. 
Ritso contradicted all these statements. It was. however, undis
puted that at a meeting of the directors on tin- 1,1th of February. 
1872, another director pressed Ritso to take 150 more shares, 
insisting that he had promised to do so. and that Ritso either 
denied the promise or stated it to have lieen conditional on the 
company’s getting into a sound condition: but it was disputed 
whether he did not subsequently at the same meeting admit the pro
mise. Subsequently Ritso signed an application, dated the 5th of 
March. 1872, for 150 shares. This application was on one of the 
common printed forms, hut in filling it up Ritso struck out the 
statement, as to payment of the deposit of 5s. per share, and he 
never paid it. lie stated, on cross-examination, that he struck out 
the above statement to indicate that his application for shares wa» 
not absolute. Imi conditional, the condition, as lie alleged. Iieing 
that a certain number of shares in the company should lie token up. 
On the other hand, the manager of the company deposed that at 
the meeting of the l.ltli of February, 1872. Ritso said that he 
would take the 450 shares, hut that he thought he ought to he 
allowed a liberal commission on them. The manager went on to 
say—“Admiral Elliott then asked what commission, and Mr Ritso 
said he thought he ought to he allowed 5s. a share. I was then 
requested to prepare a paper for Mr. Riteo’s signature, but Mr. 
Ritso refused then to sign, on the ground that it was pressing him 
nsi hard, and it was then left with Mr. Ifitso to arrange the con
sideration with me and complete the application by tilling up the 
necessary form. I subsequently pressed Mr. Ritso to fill up the 
form, and he filled up the form dated 5th March, 1872.” lie went 
on to say that the striking out of the 5s. was acquiesced in. because 
the amount of commission which Ritso was to receive had not lieen 
settled.
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Matters remained in this state till a Hoard meeting on the 14th 
of October, 1872. The minute of this meeting, so far as related 
to the present subject, was as follows:—

“ Monday, 14th Oct.. 1872. Present, F. <’. 0. Ritso, in the 
chair. Mr. White, Mr. Stent. It was proposed by Mr. Stent, and 
seconded by Mr. White, that the 45ft shares applied for by Mr. 
Ritso he allotted/’

This was the last Hoard meeting ever held, and the minutes 
were never signed by the chairman. Ritso deposed that he pro
tested against the allotment on the ground that he had long ago 
verbally withdrawn his offer. It was denied on the other aide 
that he did so protest, hut it was undisputed that In-fore he left 
the room, though after the other two dim-tors had left, he wrote 
and handed to the manager a letter formally withdrawing his 
application for shares. On the following day the manager sent 
him a letter of allotment for the 45ft shares.

On the 31st of October. 1872, the company passed a resolution 
to wind up. which was confirmed on the 15th of November, ami 
registered on the 3rd of December, 1872. On the 20th of Decem
ber an order was made for continuing the winding-up i nder 
supervision.

The liquidator having included Ritso's name in the list of con
tributories in respect of the 450 shares, Ritso applied to remove it.

Malins, Y.C., dismissed the summons and Ritso appealed.

James. L.J.:—1 am of opinion that the order of the Vice- 
Chancellor cannot Ik- sustained, and that Mr. Ritso’s co-directors, 
whatever their wishes may be, have not succeeded in fixing him 
with the 15ft shares in dispute. It is clear that there was no 
regular allotment of them, nor any such application for them as 
was usually made. At the meeting of the 13th February, 1872, it 
was admitted that there was then no binding agreement to take 
shares, for there was a struggle as to Ritso’s fulfilling a verbal 
promise from which he was trying to escape. I admit that a 
formal agreement \< not necessary: if there is anything ontaining 
the terms. “ We accept you as a shareholder in respect of 45ft 
shares,*" and “ I agree to become a shareholder in respect of 15ft 
shares." that will In- enough. If the substance of an agreement is 
made out. the form is not material. Hut her- it has to be made 
out that there was any such agreement. This gentleman was 
anxious to get people to join the company, and he represented to 
\arious persons, in order to induce them to take shares, that he
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himself was going to become a large shareholder. That was a 
statement of his intention to become such, and this is all that took 
place until he signed the [>aper of application for shares on the 
>th of March, 1872. Up to that time «dearly nothing had <*ceurred 
which bound the company to give him. or him to accept. the 450 
shares. There might have been representations which would give 
to third parties a right of action : but up to that time there was 
no agreement between Ititso and the company as to these shares. 
He was called upon to fulfil his verbal promise, to satisfy the 
honourable obligation lie was under, and he accordingly signed a 
paper applying for 450 shares, but he signed it after striking out 
the clause as to payment of the deposit. Ile de]Mises that he struck 
it out to shew that his application was not absolute but conditional, 
though certainly this was a singular way of denoting a condition. 
The application was not immediately followed by an allotment of 
shares. Why it was not is not clear on the evidence, l:ut probably 
the evidence of the liquidator furnishes the reason—that Mr. Ititso 
had asked for a commission on these shares, and that the matter 
stood over to see whether the directors would agree to this. 
Whateier the reason may have been, the application was not 
acceded to until a subsequent meeting, by which time it had been 
withdrawn, if Ititso had a right to withdraw it. As it had not 
been accepted, he had, in my judgment, a right to withdraw it, 
and cannot In* held to have entered into a concluded agreement 
to take these shares.

Baggallay. J.A.. and Buamwku. J.A.. expressed themselves 
likewise.

Subscription Under Seal for Shares. Issue and Allotment.

NELSON COKE AND (IAS COMPANY et ai., v. PELLATT. 

1902, 4 O. L. It. 481.

THE COI*HT OF AITKAL, ONTARIO.

The action was tried before Lount, J., who, in the course of his 
judgment (2 O. L. I?. 390), described the facts as follows :—

Lovnt. J. :—The plnintifT «■ompan.v nro nil incorporated joint «took 
company formed under the provisions of The Companies A et. 1897. of the 
Province of British Columbia, and the individual plnintifT* were the ap
plicants for the charter of the company, and are now the direetors. This 

C. L.—3
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action is L by tin* individual plaintiffs to enforce payment by the
defendant of $10,000, alleged to be due and payable to them on the follow
ing agreement :

"The Nelson Coke and (las Company. Limited.
" Application having been made by VV. II. iVarson, W. II. I'careon, Jr., 

1*. E. Doolittle. L. L. Merrifield, and E. C. Arthur, under the provisions 
of The Companies Act. 181)7. of the 1‘rovinee of llritish Columbia, for a 
eliarter or letters patent of ineorporatimi of a joint stoek eompatiy under 
the name of ' The Nelson Coke and (las Company Limited.’ having an 
authorized capital of $210,000. divided into 10.000 shares of $21 each, of 
which the directors are to have power to issue not more than .'1.000 shares, 
or $75,000. as preference shares bearing a preferential dividend at and 
limited to 7 per cent. |s-r annum, cumulative, and having the right in a 
winding up to repaymnet of capital in priority to ..........rdinary shares.

“ We. the undersigned, do hereby severally subscribe for and agree to 
take the respective amounts of the « stock of the said company and
of the class thereof set opposite our respective names as hereunder and 
hereinafter written, and to become shareholders in such company to tin- 
said amounts, when and as the said stock so subscribed for by us severally 
shall la- issued and allotted to us. after the incorporation of tin- said com
pany, and we do hereby severally covenant each with the other and 
others, and with the said W. II. I'earson. W. II. Pearson. Jr.. P. E. Doo
little. L. L. Merri lie Id, and E. C. Arthur, and each of them and with the said 
company (when ineorporutnl) and tin- directors thereof to accept the said 
stock when the same shall la- alloted to us severally, and to pay for the 
same to the said company at par when and as a call or calls for payment 
shall be made upon us severally by tin- directors.

" In witness whereof we have set our hands and seals respectively this 
first day of September. IHOfl."

It is contended hy them that under this agreement the defendant is 
indebted upon his covenant to pay for 200 preferred shares at $21 per 
share—$0.1 KHI : and for 200 common or ordinary shares at $2fi per share— 
$0.000.

The plaintiff company and the directors also are joined in the action 
to enforce payment by the defendant of $10.000 alleged to be due and pay
able to them on the follow ing agreement :—

" The Nelson Coke and tins Company. Limited.
Capital. $200.000. Shares. $21 each.

Preference Stock. 7 per cent., cumulative .................... $ 71.000
Common Stock .......................................................................... 175,000

" We. the undersigned, do hereby severally subscribe for. and agree to 
take, the respective amounts of the capita I stock of the Nelson Coke and 
«las Company. Limited, and of tin- class thereof set opposite to our re
spective names as hereunder and hereinafter written, and to become share
holders in said company to the said amounts, when, and as the said stock 
so subscribed for by us severally, shall be issued and allotted to us: and 
we do hereby severally covenant, each with the other and others, with tin- 
said company and tin- directors thereof, to accept tin- said stock when tin- 
same shall be allotted to us. severally, and to pay for the same to tin- said 
company at par. when and as a call or calls for payment shall he made 
upon us severally by the directors.

"in witness whereof we have set our hands and seals this 1st day of 
September. 181)0."

And it is contended by them that under this agreement the defendant 
is indebted upon his covenant to pay for 200 preferred shares at $2.1 
per share $1.000 : and for 200 common or ordinary shares at $21 per 
share—$1.000. It is admitted that the shares sued for by the individual 
plaintiffs and by the plaintiff company and the directors are the same 
shares, and the plaintiffs are only entitled- if the defendant is liable at all 
—to recover for the one sum. $10.000. but the plaintiffs say hotli agreements 
are alive and operative, and that they can recover under either or both. 
They also say that these shares were duly allotted to the defendant, notice 
of allotment was duly given to him. and the shares were duly enlled in. and 
thereby he became liable.

The defendant denies all liahlity and contends that the first agreement 
was a provisional one. and was completed and satisfied by the exeeution

3
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<»f the wroud ugri-viufiit, which is an application to take stock subject to 
the terms thereof, and that the company did not accept this application, 
and did not within a reasonable time allot the stock to him and did not 
give notice of allotment, ami thereby lie lx-came released from any lia
bility to take the stock or pay calls thereon, lie further says the stock 
not. having been allotted to him within a reasonable time, he withdrew his 
application and subscription therefor and duly notified the plaintiffs. He 
denies that the company have made any call or calls u|hiii him for payment 
of stock, and no money is due thereunder, and lie denies making any 
contract with tin- individual plaintiffs.

And thv learned .fudge dismissed the action.
On appeal by the plaintiff to the Court of Appeal, the following 

judgment, in which Osier and Moss. JJ.A.. concurred, was de
livered by Maclxdinan. J.A.

Mac Lew \ x. .LA.: I am of opinion that this appeal ought 
to Im- allowed.

The fact* are very fully stated in the judgment.
It was argued hy Mr. Scott (counsel for defendant) that the 

plaintiffs could not succeed as to the 200 preference shares, inas
much as no such shares had been lawfully created, there not 
having been any special resolution of thv company for that pur
pose, as provided hv see. 55 of the Companies Act. IL S. IV C. 
eh. 14.

Thv answer to that contention i>. that provision was made 
for preference shares in the memorandum and articles of associa
tion. Section 5 of the memorandum is as follows: u The capital 
of the company is $250,000. divided into 10,000 shares of $25 
each, with power to divide the shares in the capital for the 
time being into several classes, and to attach thereto respectively 
any preferential, deferred, qualified, or special rights, privileges, 
or conditions:” and see. .'I of the articles is this: “The directors 
may, if they think lit. issue not more than 300 shares of the capital 
stock of the company as preference shares, hearing a preferential 
dividend at Î per cent, per annum from the time when such shares 
have liven subscribed for and fully paid up. payable half-yearly 
on the 15th days of January and July in each year, hut to no 
further dividend, and the holders of such shares shall he entitled 
to receive such preferential dividend in priority to any dividend 
being paid on ordinary shares or stock, and also the right in a 
winding-up to repayment of capital ami any arrears of dividend 
in priority to the ordinary shares.”

That these provisions are legal and valid features of the con
stitution of the company is clear: Afthburji Dailinuf ( 'arrun/e and 
Iron Co. v. Richie (1 ). In re South Durham R reiver y Co. (2).
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There is, therefore, no distinction such as suggested by Mr. 
Scott between the two classes of shaves in question, and if the de
fendant is liable upon the one class, lie is equally liable on the 
other.

The ground on which the learned Judge proceeded was that 
the first instrument executed by the defendant was superseded by 
the second, that the second was an application for shares, and 
there had been no allotment before he had withdrawn his applica
tion.

The company was incorporated under the Companies Act of 
British Columbia, It. S. It. C. eh. 14, on the 20th August, 1893, 
and the first document signed and sealed by the defendant is dated 
on the 1st September following, but was executed within two or 
three days afterwards. It is in the form of an agreement or cove
nant by the subscribers with five named persons, described as the 
applicants for the company's charter, and with the company when 
incorporated, to In-come shareholders in the company for the 
amounts of the capital stock and of the class set opposite their 
respective names, when the same should he issued and a’lotted to 
them, and to accept the stock when allotted to them, a to pay 
for the same when a call or calls should be made upoi. them by 
the directors. That document was executed by the defendant and 
two other persons. At that time an agreement or understanding 
had been come to between the defendant ami Dr. Doolittle, one of 
the charter members and a director of the company, that the de
fendant should undertake to procure the subscriptions of the 
greater part of the shares for the company, for a commission. In 
the course of his canvass for subscriptions, it was suggested to the 
defendant that it would lx? ln-ttcr to have the subscriptions in a 
book, than upon the loose sheets which he himself and the other 
two persons had signed. A hook was accordingly procured, witli a 
subscription heading therein, of which the following is a copy:—

The Nelson Coke and das Company, Limited.
Capital, $250,000. Shares, $25 each.

Preference Stock, 7 per cent, cumulative.. $75,000 
Common Stock ........................................... 175,000

We, the undersigned, do hereby severally subscribe for and 
agree to take the respective amounts of the capital stock of the 
Nelson Coke and Gas Company, Limited, and of the class 
thereof, set opposite to our respective names, as hereunder and 
hereinafter written, and to become shareholders in said company 
to the said amounts, when and as the said stock so subscribed for
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by us severally shall be issued and allotted to us: ami we do hereby 
severally covenant, each with the other and others, with the said 
company, and the directors thereof, to accept the said stock when 
the same shall In- allotted to us, severally, and to pay for the same 
to the said company, at par, when and as a call or calls for pay
ment shall 1mi made upon us. severally, by the directors.

In witness whereof we have set our hands and seals this 1st 
day of Septemlier, 1K!)<).

Roth the defendant and the other two gentlemen xvho had 
executed the first instrument, executed the new one. a few day* 
after the first. The other two gentlemen struck their names out 
of the first instrument, hut tin- defendant did not do so. If any
thing turned upon it. I should not he able to agree with the learned 
Judge that the defendant’s execution of the second document 
superseded the first. The most he would say in evidence was, that 
in executing the second document, lie did not intend it as a sub
script ion for ion shares in addition to the former. 1 do not think, 
however, that anything at all turns upon the question whether the 
old agreement was put an end to by the new. The legal effect of 
both is the same. In both the defendant covenants with the com
pany to become a shareholder, to take ‘-J00 shares of each class, 
when issued and allotted, and to pay for them at par when calls 
should be made.

The evidence shews that when the defendant executed the agree
ment, he was in constant communication with Dr. Doolittle, a 
director of the company, and that they were associated together in 
obtaining subscriptions for shares on behalf of the company.

The contract in question is, therefore, one entered into by the 
defendant with the company, at the request of one of its directors, 
acting for and on behalf of the company.

In Hebb's ('use (3), Lord Hoinilly said: u These applications 
for. and allotments of, shares must be treated upon the same 
principles as ordinary contracts between individuals.” In Gunn’s 
Case (4), Holt, L.J., said (p. 13) that a contract between a com
pany pud a person who makes an application to become a member 
is the same in principle as an ordinary contract: that there must be 
the consent of two parties to a contract : one man may make an 
offer to another, and say, “I agree to buy your estate;” but the 
]Mirson to whom he has made the offer must say. “ 1 agree to sell 
you the estate.” or he must do something equivalent to an accept
ance, something which satisfies the Court, either by words or eon-

(8) L. IV 4 En !>. 11 (4) L. R. 8 Cl,. 40.
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duct, that tin* offer lias lwen accepted to the knowledge of the 
fierson who made the offer: and he adds : “ I think that is requisite 
in the ease of an application for shares, just as in the ease of any 
other contract/’ Again, referring to the observations of Lord 
(’aims in I’ellatt's Cate ( 5 ). “ I think that where an individual 
applies for shares in a company, there living no obligation to let 
him have any, there must be a response by the company, otherwise 
there is no contract,” Holt, L..Î., says: ** 1 did not take Lord 
Cairns in l'elhilï* (Vise ( 5 ). to have meant that there must lie a 
response in writing, hut that what lie meant was this—then* must 
he in writing, or verbally, or by conduct, something to shew the 
applicant that there was a response hv the company to his offer.”

Treating this instrument, then, like an ordinary contract, what 
is its proper legal effect? The company was duly incorporated, 
and had $250,000 of capital to dispose of, divided into shares of 
$25 each, 3,000 living preference shares, and «,000 common. One 
of the directors applies to the defendant to assist him in disposing 
of the shares. They find a number of purchasers who agree to 
purchase shares, and who execute the deed of subscription prepared 
for the purpose. The defendant witnessed the first three signa
tures, and afterwards executed the deed himself, agreeing to take 
the shares now in question. It is said this is an application or a 
request for shares. It may lie so regarded : hut it is something 
more than an application or request. It has all the elements of a 
completed contract, and that by deed, and for valuable considera
tion. The shares arc the property of the company, and the de
fendant agrees with the company to purchase them, and to pay for 
them at par, when issued and allotted. There is no time limited 
within which the purchase is to he completed. It is not pretended 
that this deed was delivered in escrow or was not intended to take 
effect immediately. It was delivered to the company through its 
agent. It is said that this deed was revocable, and that the defend
ant could have revoked it and withdrawn from it the next day or 
the next moment. I do n.#t understand such to lie the I w. No 
doubt a mere offer or proposal, either hv parol or bv mere writing, 
to take shares, is revocable liefore acceptance, like any other similar 
offer or proposal to buy or sell any other commodity: Ititso’s 
((I). But it is otherwise when it is n contract by deed. In his 
treatise on Contracts, lit h ed., pp. I «. IS. Pollock says : “ The 
ordinary rules of proposal and acceptance do not apply to promises 
made by deed. It is established by a series of authorities which

(ft) L. R. 2 I’ll. 527. (ft) 4 <’li. II. 774.
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ap|M*ar to Ik- confirmed Iiv tlic ratio tlecitlemli of Xenos v. Wick
ham (« ), in tin* House of Ijords, that a promise so made is at 
onee ujtcrative without regard to the other party’s acceptance. It 
creates an obligation which, whenever it cornea to his knowledge, 
affords a cause id' action without any other signification of his 
assent, and in the meanwhile it is irrevocable." Anson, 9th ed.. 
p. It, says : “An exception to this general rule as to ilv* re voeu- 
hility of an offer must Im made in the case of offers under seal. 
Such an offer iannot be revoked: even though it is not communi
cated to the offeree, it remains open for bis acceptance when he 
liecoines aware of its existence. There i- no doubt that a grant 
under seal is binding on the grantor and those who claim under 
him. though it has never been communicated to the grantee, if it 
has been duly delivered ; and it would seem that an obligation 
treated by deed is on the same footing. The promisor is Imund, 
but the promisee need not take advantage of the promise unless 
he choose; he may repudiate it. and it then lapses."

I think these statements of the law are warranted by the case 
of Xenon v. Wickham ( i ). referred to by these learned authors, 
and by the citations in that ease at p. 300, and Doe damons V. 
hit iff ht (8). See also Moss v. Hatton (9). Hnrklawl v. Hapitlon 
(10).

The present case is even stronger than Xenos v. Wickham ( « ), 
for this deed was prepared on behalf of the company, and remained 
in its possession after execution.

Now, if this deed was binding upon tin* defendant, ami irre
vocable by him. as I think it was, it Inis never been repudiated by 
the company, but, on the contrary, the company lias always treated 
it as valid and binding on Isitli parties.

It is. however, insisted that it was essential that the shares 
which the defendant agreed to purchase should have been issued 
and allotted to him. and that this was not done : that at all events 
they should have been allotted within a reasonable time, ami that 
not having been done, the appellant was at liberty to withdraw his 
offer, which he did before allotment. Numerous eases were cited 
laying it down that when an offer to take shares is made, it must 
l»e accepted by the company in a reasonable time, an allotment 
must be made, and notice communicated to the party, and that 
he may withdraw bis offer at any time before allotment. That is 
undoubtedly so in the case of a mere offer not under seal. What

(7) (IWRI). L. U. 2 II. L. 2IM.
(8) (182m. ft it & «71.

(in (18410). L. It I I-:<| 171. 
(10) (184tm. h. It 2 4 'll. 07.
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we have here, however, is a contract, and the substance of it is to 
purchase from the company the shares in question, and to pay for 
them at par when a call or calls are made. The purchase is of a 
definite number of shares, and not of so many as the company 
might allot, and, 1 take it. the defendant would not lie bound to 
take anv less number than 200 of each class. The covenant is to 
take them when issued and allotted. As applied to a fixed quantity 
of anything, or a fixed number of shares, the word “ allotment ” 
van mean nothing more than to give, to assign, to set apart, to 
appropriate. The word has all these meanings. Nor does the 
word “ issue ” in the present case mean the doing of any par
ticular act, and 1 think “issue” and allotment” taken together 
mean no more than some signification by the company of its 
assent that the defendant now was or had become the owner of the 
number of shares which he agreed to take. All that was required 
was, in the language of Txird Cairns, in Peilait's Case (5), a 
response.” that is. a favourable response, “by the company;” or, 
as interpreted by lîolt. L.J., “in writing, or verbally, or by con
duct, something to shew the that there was a response
by the company to his offer."' See Hint's Case (11), In re Richards 
and Home Assurance Assn. (12), per Montague Smith, J.: “ Any
thing emanating from the company which indicates to the party 
that the shares have lieen allotted to him. and which binds them, 
will lie sufficient.”

Vow what took place here was this. The defendant's subscrip
tion was made some time in September, and on the 14th December, 
the board passed a resolution that the subscribed for preferred stock 
of the company he called up in full, and that the treasurer notify 
all subscribers to pay the amount of their subscriptions on or liefore 
the 18th January. 1000. On the 16th December, the treasurer wrote 
to the defendant as follows: “ I beg to notify you that the directors 
have made a call upon the preference shareholders for the whole 
amount of the stock subscribed by them, this amount to he paid on 
the 1 Nth day of January. 1000, to the treasurer, W. II. Pearson, 
jr., at No. 26!i Front Street East, Toronto. The amount of pre
ference stock Mibscrihvd for by you is 100 shares, and the amount, 
tl reforc, payable by you on the above-mentioned date is $2,500.” 
The defendant had subscribed for 100 shares of each class in his 
own name, ami for loo other shares of each class, adding the words 
“ in trust.” So a second letter was written to him on the same day. 
in the same words, addressed to him with the addition of the words 
“ in trust.”

Ml) (1*17). 4 ÎM1. J. & S. 200. (12) (18711. 7.. It. 0 <\ l\ «11. ««.

4441
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Now tin; resolution of tin- company, anti the letters of the 
treasurer, having regard to the defendant's contract, can have hut 
•me meaning, namely, that the company had appropriated to him 
*300 preference shares, and called for payment in full. I think it 
impossible to sav that the resolution was not a most unequivocal 
act issuing and allotting to him those shares.

On the 1 Uth March following, the hoard passed a similar resolu
tion with respect to the shares of common stock which had been 
subscribed for. and calling for payment in full on or before the 
l*3th April, and thereupon on the 31st March, letters in the same 
terms as the former were written to the defendant by the treasurer.

I am of opinion that these resolutions and letters were a sufti- 
cient issue ami allotment of the shares which the defendant had 
agreed to take, and that lie thereupon became bound to accept and 
pay for them.

It was not until long afterwards that the defendant repudiated 
his subscription and his liability as a shareholder, namely, some time 
in November following, lie was repeatedly pressed for payment in 
May, both by letter ami verbally pleading that his money was tied 
up and asking for time. When in November he assumed to with
draw his offer, the company went through the form of making an 
allotment of the shares t<> the defendant, and notified him thereof, 
and the present action was commenced on the nth January. 1901.

While I think the resolutions of the 1 Ith December and l.'ttli 
March were a sufficient issue and allotment within the contract, vet 
if that were otherwise, the formal allotment in November was in 
time. 1 do not see how the defendant could get rid of the obligation 
of his deed by any mere notice of repudiation and withdrawal, lie 
might demand the shares, offering to pay, and in the event of re
fusal by the company, lie would he discharged, or lie might lie en
titled to relief by action for rescission, after notice calling upon the 
company within a reasonable time to give- him the shares.

Great reliance was placed by Mr. Scott upon the case of Nas- 
uiith v. Maiming, in this Court, ultimately decided in the Supreme 
Court, 3 A. It. 136 and .1 S. C. H. 117. That was an action of 
trire facias hv a creditor of a railway company against the defend
ant as a shareholder of the company, to recover the amount alleged 
to he due and owing by him upon his shares. There, as here, the 
defendant had agreed with the company by deed to become the 
holder of a specific number of shares, and upon allotment to pay 
calls when made. See the deed. 89 C. P. 36. and 5 S. C. 1?. at p. 
466. The shares were allotted, and the question turned upon
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whether any liotiee had ever been given t4» or received by the de
fendant. The sulwcription was in 1 Stiff. and the action was in 
1H78. The defendant had never acted as a shareholder, had never 
paid any calls, and it was held hv this Court, Moss, C.J., dissenting, 
that there was no evidence that the defendant had ever received 
any intimation that lie had been accepted as a shareholder, or that 
shares had been allotted to him, and that the action must fail. It 
was not a question whether the defendant was liound by his deed 
and could be compelled to perform it, but whether it had been per
formed, so that the defendant had become a legal shareholder, for 
n< £ fa. hv a creditor only lies against actual legal shareholders. The 
judgment was affirmed in the Supreme Court. Ritchie. C.,1„ and 
Gwynne. .1.. dissenting, the Chief Justice holding that on allotment 
b.v the company the defendant liecaino a shareholder in fact and in 
law. and Gwynne, ,1.. that he lieeame such by signing the deed at 
the request of the company, and also that the findings of fact of 
the trial Judge ought not to have Imvii disturbed. The other learned 
Judges. Iieing the majority, proceeded on the ground, which seems 
to have h«-en altogether a mistake, that when the deed whereby the 
defendant agreed to take the shares was executed, the company had 
not yet been incorporated, and did not exist.

That case, therefore, is not one which governs the present, and 
I am of opinion that the judgment is wrong and ought to lie re
versed.

Ofii.Kit, and Moss. JJ.A., concurred.
Armour, C.J.O., took no part.

Lihtkr. J.A.. died while the case was sub jinlùe.

Subscription Under Seal for Shares. Necessity for Acceptance.

Rk PROVINCIAL GROCERS, LIMITED. CALDKRWOOh’S
CASE.

W05. in O. L. R. 705.

MKRKIUTH, C..I.

Mkrkimth, C.J. :—The question for decision is. whether the 
respondent was in fact a shareholder in the company in respect 
of one share of its capital stock of $100.
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The respondent by an instrument in writing under seal, 
hearing date the 2bth July, 1 W>3. subscribed for one share in 
the capital st<iek of the company, and agreed to pay $100 for it, 
as follows : “in per cent, on application, 15 per cent, on allot
ment, 25 |ter cent, two months thereafter, and the Iwlamv as 
the directors *' might deem advisable.

The arrangement made by the rescindent was that the com
pany should draw upon him for the ten per cent, payable “on 
application,” and there is a memorandum to that effect on the 
face of the instrument.

The respondent on the following day, and before anything 
had been done hy the company, wrote to it cancelling his sub
scription.

The com | am y drew on the respondent for the ten )ier cent, 
payable on application, hut he refused to accept the draft.

On the Kith Septemlier. 11MI3, the company wrote to the 
ivs|Mindent informing him that tin* hank had notified the com
pany that his draft “lor $10 (being ten per cent, of subscrip
tion for one share of Provincial Grocers, Limited )” had been 
returned, and informing him that it was thought that the draft 
was allowed to come hack through error on the part of the 
respondent, and that the bank had l>een requested to present it 
again, and that it was liojied the respondent would protect it.— 
a vain hope, however, as the respondent again declined to accept.

On the 8th September. 1003. a resolution was passed by the 
directors in the following form : “That the stock now subscribed 
he allotted and notice sent to each subscriber that we arc draw
ing on them for their second payment.**

The company did not draw on the rescindent for the second 
payment, and the fair inference is, I think, that the respondent 
was not notified that the share for which lie had subscribed was 
allotted to him.

The name of the respondent is recorded in the I took required 
by see. « I of the Ontario Companies Act (IL S. O. 18PT, eh. I'M), 
to be kept hy the company, as a shareholder, holding one share ; 
and prima fai'ir, therefore, the respondent is a shareholder and 
the holder of one share.

No further application appears to have been made to the 
respondent for payment in respect of his share, and there i« no 
«• idence that he received any notice of the calls which were 
subsequently made upon the shareholders, nor any notice of any
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meeting of shareholder*, one of which at least was held before 
the winding-up order was made, and it does not appear that 
after the refusal for the second time to accept the draft for the 
down payment, he wa> in any way treated or dealt with as a 
shareholder. ,

The |Hwition which the respondent occupied was not. in my 
opinion, that of one who had made a mere offer or proposal to 
take shares and therefore entitled to recall his offer before it had 
lieen accepted. The instrument which he signed was not a 
mere offer or proposal hut a subscription under seal for one share, 
with a covenant to pay for it in the manner mentioned in the 
instrument, ami his ]K>sition is therefore to he ascertained ac
cording to the principles upon which the Court of Appeal acted 
in Xclsoti Coke and Gas Co. v. Pellatl. (1)

In order, however, that the respondent should become a 
shareholder, it was necessary that the company should do some
thing equivalent to an acceptance, something either by words or 
conduct which satisfies the Court that the offer had lieen accepted 
to the knowledge of the person who made it.

Of this I am not satisfied, notwithstanding the presumption 
gainst the respondent, to which I have referred.

Txjoking at all the circumstances, the proper inference is, Ï 
think, that the company never accepted or intended to accept 
the respondent as a shareholder unless the down payment of ten 
per cent, was made, ami that, after the definite refusal of the 
respondent to make that payment, the company made it evident 
that it hud not accepted his offer. The fact that it did not draw 
upon him for the second payment, that no further effort was 
made to collect the down payment, that the respondent was not 
notified of cglls or of meetings of shareholders, supports this 
view.

It follows from what I have said that, even if the other re
quirement to fix the respondent with the liability of shareholder 
t.c., that the company had accepted the offer of the respondent, 
were satisfied, it is not shewn that the fact that the company 
had done so was communicated to him.

The appeal will, therefore, he dismissed, with costs to he paid 
by the apj)ellant to the rosjRmdent.

(1) 4 0. L. It. 4SI.
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Subscription for Shares—Right to Withdraw. Conditions of 
Withdrawal.

Ix re SCOTTISH PETROLEUM COMPANY, ANDERSON’S 
CASK.

1HK1, L. R. n Ch. D. 3 « 3.

MALINS, V.C.

The Scottish Petroleum Company was formed for the pur
pose of acquiring some petroleum works near Paris. Capital 
£30,000, in 3,000 £10 shares. The directors named in the articles 
of association and in the prospectus were A. H. Gibson, merchant 
(the chairman). .1. M. Ross, merchant, D. Simpson (the vendor), 
and G. Yooll, manufacturing chemist.

Mr. John Anderson and Mr. Jame> Anderson, on the 8th of 
November. 1880. each paid a deposit of £50. and applied for fifty 
shares, having been, as they stated in their affidavit, induced to 
apply entirely through the names of Mr. Gibson and Mr. Ro*s 
appearing on the prospectus as directors.

On the 9th of November, 1880, the solicitors of Mr. Gibson 
wrote to the solicitors of the company that in consequence of 
other duties and engagements he would not he able to allow 
himself to be appointed a director of the company; and on the 
12th of November Mr. Ross wrote that in consequence of the 
resignation of Mr. Gibson he could not allow himself to he 
appointed a director of the company.

On the 13th of November letters of allotment of fifty shares 
each were sent to Messrs. Anderson, witli a demand for further 
payment; and with them were letters stating that Mr. Gibson and 
Mr. Ross had retired from the board of directors and giving the 
names of two directors substituted for them.

These letters appeared to have reached Messrs. Anderson at 
Glasgow on the 16th of November, and on the same day eacli 
wrote to the secretary of the company stating that it was entirely 
in consideration of Mr. Gibson and Mr. Ross being directors, and 
in consequence of Mr. Gibson having stated that he would per
sonally superintend and look after the business, that the applica
tion for shares had been made, and requesting the secretary to 
cancel the application and return the deposit of £50. The 
directors refused to do this, and a motion was now made on behalf
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of Messrs. Anderson that the register of members of the company 
might lie recti lied by removing their names therefrom. It was 
stated at tile Bar that ($30 shares only had lieen allotted, hut the 
company was going on.

Malixh, V.(\:—* * * In all these transactions connected
with tin- formation of companies the Court requires that there shall 
be straightforward, candid conduct: and I think that straightfor
ward and candid < t required in this case that the persons 
who applied for shares on the faith of one state of things should 
ha\c had tin- option of retiring when a totally different state of 
things came into existence.

As to* the fact* there is no dispute. (His l/irdship then 
stated the facts.) Messrs. Anderson said, reasonably enough in 
my opinion, that they made af in for these shares lieeauae
they knew Mr. Gihaon and had confidence in him. and hut for 
the fact of his being the chairman they would not ha\c applied 
at all. Mr. («lasse. on la-half of the company, says it was a 
candid proceeding, and that there was nothing dishonest in it. 
I do not think there was when the prospectus was issued, because 
it wa> believed that Mr. (iihson ami Mr. Boss would act ; hut 
when the company found that these gentlemen would not act 
they were lanind to issue a new prospectus containing other 
names, and to inform those who had applied for shares that liefore 
tin- allotment was made other dim-tors hail lieen appointed : aud 
then it would he for the applicants for shares to say. under 
those circumstances, whether they would adhere to their offer or 
would withdraw it. These gentlemen at once took a I usiness-like 
view of the matter. They did not comply with the request to 
pay l'5i per alia re: but on the same day—by return of post—thex 
«aid. ** We took the shares on the faith of Mr. (iihson being chair
man and Mr. Ross being a dim-tor. we find now that they are out 
of the concern, and we decline to have anything more to do with 
it. and lieg you to take our names off the list.** Could anything la- 
more reasonable, straightforward, or proper? And the directors 
ought to have said, “ We feel that the state of things on the faith 
of which von made your application, no longer exists, and we give 
you the option of withdrawing.” But instead of that, having 
issued a prospectus that there would In- 3,000 shares, they allotted 
shares when they hail only applications for alnnit 600; and now 
they jH-rsist in holding these gentlemen to their applications for 
shares. That proceeding on the part of the company is, in my 
opinion, one of a most unjust character. Mr. (Basse saws, how
ever. that 1 am bound bv authoritv. I should In- very sorrv if I

1

C9B
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ht*re hound l>y authority, because it would violate every principle 
of contract. Suppose there is an announcement that a certain 
state of things exists—for instance, that the public are invited to 
take tickets for a concert, oil the ground that a particular person 
is going to jierform or sing. then, if that jierson does not perform 
or sing, the public taking the tickets are entitled to liaxe their 
money back because the contract is broken.

Now what are the authorities? I have liefoiv me the decision 
of the Master of the Rolls in Wake'* 1'<isc (1). which entirely 
agrees with my view of the caw that under >ueh ci rt at instances a 
shareholder is not bound. | His Lordship read a great part of the 
judgment. | The Master of the Rolls puts it on the ground that 
if a man takes shares in a company believing that A. is a director, 
and having faith in him. and it turns out that X. is not a director, 
he is at liberty to repudiate the allotment of shares.

Rut Ualhnrs v. I'rniir ( 'i ) is mainly relied u|kui. I should be 
bound bv that case if the circumstances wen- similar. Rut in that 
case Mr. Hallows applied for shares in a company with « ertain 
gentlemen named as directors: and payment was made by him 
on application and on allotment. Some of the directors retired. 
Now when a company is once constituted every man knows that 
there is a liability to change in the body of directors—you cannot 
make men perpetual directors : and if in this ease Mr. Gibson and 
Mr. Ross bad remained directors after tin* allotment of the shares, 
then those who applied for shares must have taken them subject 
to the chance of the directors changing, as they may change. 
I»\ death or resignation, and cannot complain if those on whom 
they relied do not remain in the company. They must take the 
chance of that. In Hallows V. I'rruir, ( VI. the allotment was made 
in May. and the shareholders did not apply to be released until 
the month of Septemlier following in fact, he did not file his 
bill until April in the next year, a period of eleven months. 
Lord Chelmsford, L.C.. puts it entirely on the ground that the 
shareholder had received the allotment and retained the shares. 
He says (3), “ I am (piite unable to appreciate the objection 
founded upon a change in the direction, even if that change had 

' been greater than that of one director for another. If the directors 
were regularly appointed, and had duly allotted the plaintiff's 
shares, and he retained them, I do not see upon what principle he 
can now repudiate the contract, because (as In- says) he was led 
to believe that it would lie entered into with other jairties than

(2) Liiw Rv|i. l'll. Ui“.
(•*») Lnw .*! Cli. 17*5.

(1) 34 Itniv. tm.
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those by whom the allotment was made.” 1 too desire to be 
understood as saying that if the Andersons, after the)- had re
ceived the letters telling them of the resignation of these two 
gentlemen, had paid upon their shares, and had adopted the con
tract, that would have bound them, and it would be in vain for 
them to apply to l>e taken off the list. Although the sending 
of a letter of allotment would generally l»e binding, still in this 
case, when a new state of things had arisen, these gentlemen were 
at liberty to repudiate the contract on that ground. There was 
nothing dishonest on the part of the directors, but it was their 
bounden duty to give the applicants the option of withdrawing. 
It is clear to my mind that the applicants are not bound to 
take the shares, and their names must he taken off the list of 
contributories, and the costs must be paid by the company.

NotK -This division is referred to in the next ease. Observe the 
different circumstance*.

In hk SCOTTISH PBTHOIÆVM COMPANY.

INN?, L. R. 23, Oh. n. 113.

TIIR COI RT OF APPEAL.

Noth.- Tin- n*mnrks ns to action of a quorum of an incomplete board 
of directors are retained because of their usefulness, although not follow
ing exactly under the present head.

The Scottish Petroleum Company was incor|>orated on the 
19th of Octolier, 18N0, as a limited company, for the purpose of 
carrying on a manufacture at Paris, and in that month a prospec
tus was circulated which stated that the directors were A. H. 
Gibson, J. M. Ross, I). Simpson and G. Yooll. Mr. Gibson being 
the chairman. These four directors had in fact been appointed by 
the articles. The capital was stated to be £30.000 in 3.000 shares 
of £10, of which 1,000 shares were to he allotted to the vendor of 
the business in part payment of his purchase-money of £18,000 
and the rest subscribed for, £1 per share to be paid on applica
tion and £2 more per share on allotment.

On the 30th of October, 1880, A. P. Wallace, who had business 
relations with Mr. Gibson, wrote to him : “ I have had a prospectus 
or two of the Scottish Petroleum Company given me in which I 
observe your name, and from which I conclude you consider it a
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good investment.” Gibson on the 1st of November, replied : “I 
shall be glad to have your application for shares in the Scottish 
Petroleum Company, it promises to be lucrative.”

On the 10th of November, 1880, Wallace sent in an applica
tion for ten shares, and paid at the same t>me the £1 per share 
payable on application. ,

On or about the 15th of November, Wallace, who lived in Scot
land, received from the secretary of the company a letter dated 
the 12th :

“ Sir,—The directors have in accordance with your applica
tion allotted you ten shares in this company, due notice will be 
given when the certificates are ready. Yours, etc.”

Along with the letter of allotment was sent another letter from 
the secretary in the following terms :

“ With reference to the accompanying letter of allotment I 
beg to remind you that the sum of £2 per share is payable on 
allotment, and I shall be glad if you will on receipt of this remit 
to the company’s bankers a cheque for the amount due in respect 
of your application. I have to inform you that since the date of 
your application for shares Mr. A. H. Gibson and Mr. J. M. Rosa 
have retired from the board of directors, the former owing to 
pressure of private business, and the latter owing to Mr. Gibson’s 
resignation. M. J. Courrier, of Relincourt, near Paris, an appli
cant for shares, has been elected a director in the place of Mr. 
Ross, and other directors will be elected at the first general meeting 
of the company.”

Wallace consulted Mr. Gibson about the reasons for his retire
ment, and not receiving any answer which he considered satis
factory, he, on the 27th of November, 1880, wrote to the secretary 
stating that on the ground of the retirement of Messrs. Gibson 
and Ross he withdrew his application for shares and requested 
the return of the £10 paid on application. On the 3rd of 
December the solicitors of the company wrote to say that the 
directors could not release Wallace from his contract on the 
ground alleged, and that they requested him to pay the amount 
payable on the allotment of his shares. On the 7th Wallace 
replied, referring to his letter of the 27th of November, and ex
pressing the hope that in the interests of the company and all 
concerned they would advise the return of the £10. No reply 
was received to this letter, but on the 8th the secretary wrote to 
Wallace asking for payment of the £20 payable on allotment. 
Wallace on receipt of this letter, wrote on the 10th of December,

C. L.—4
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188o, & letter in reply referring to his letter of the 27th of 
November, and asking for the return of his £10. Here the cor
respondence ended.

On the 3rd of February, 1881. Vice-Chancellor Malins made an 
order for removing the name of a shareholder named Anderson 
from the register, on the ground that he had taken shares on the 
faith of Gibson and Ross being directors ,(!)• On the 8th of 
February, 1881, the company gave Wallace notice of a general 
meeting to be held on the 17th of February, 1881, and on the 
7th of May, 1881, gave him notice of another general meeting. 
On the 27th of May, 1881, an order was made for winding-up the 
company. There had not been any communication between 
Wallace and the company since the letter of the 10th of December, 
1880, except the service of the above notices of meetings; and 
Wallace had taken no step in the matter. His name was placed 
on the register of shareholders soon after the allotment.

In order to shew the ground on which one of the questions 
argued was raised, it is necessary to state some further facts. 
The first meeting of directors wras held on the 12th of November, 
1880; Yooll and Simpson were present. A letter of the 9th of 
November was read from Gibson’s solicitors stating that in 
consequence of other duties ami arrangements he could not 
allow himself to be appointed a director, and a letter of the 12th of 
November from Ross was read to the effect that in consequence 
of Gibson’s resignation lie could not allow himself to be ap
pointed a director. M. Courcier of Paris was elected a director 
in the place of Gibson. The two directors present proceeded to 
allot shares, and the allotment to Wallace was then made. The 
question whether these two directors out of a total of three 
were competent to act, turned on the following provisions in the 
articles :

“ 66. The number of directors shall not be less than four or 
more than seven, unless a general meeting shall otherwise 
prescribe.”

“ 67. The first directors of the company shall be A. H. Gibson, 
J. M. Ross, D. Simpson, and A. G. Yooll.”

“ 82. Any casual vacancy occurring in the lioard of directors 
hv death, resignation, or otherwise, may be filled up by the direc
tors, but a person so chosen shall only retain his office so long as 
the vacating director would have retained the same if no vacancy 
had occurred.”

(1) 17 Ch. D. 873.



SI II8< Ull'TIOX FOU SHARES—MIGHT 'JO WITHDRAW. 51

“ 83. The continuing directors may act notwithstanding any 
vacancy in the board.”

“84. The directors may meet together for the dispatch of 
business, adjourn and otherwise regulate their meetings as they 
think fit, and determine the quorum necessary for the transaction 
of business. * * * Three directors may at any time summons 
a meeting of directors, and until otherwise determined two direc
tors shall lie a quorum at any meeting.”

“88. All acts done by the board or committee of the directors 
shall, notwithstanding that it be afterwards discovered that there 
was some defect in the appointment of any of the directors or per
sons acting as aforesaid, or that they or any of them were or was 
disqualified, he as valid as if every such person had been duly 
appointed and was qualified to be a director.”

Wallace ami some other persons who had taken shares at the 
same time with him applied by summons to have their names 
taken off the list of contributories on the ground that they had 
taken their shares on the faith of Gibson and Ross being directors, 
which they were not at the time of the allotment.

Kay, J., refused the application.

IN THE COURT OF U'PEAL.

Baggallay, L.J.:—On the 27th of May, 1881, an order was 
made for winding-up the Scottish Petroleum Company, Limited. 
At the commencement of the winding-up the names of R. Black, 
•T. Calder, F. Graham, and A. P. Wallace, were on the register 
of members of the company, and they were accordingly placed by 
the official liquidator on the list of contributories. On the 22nd 
of July, 1882, they applied to Mr. Justice Kay to remove their 
names from the list, and from the dismissal by him of their appli
cation the present appeal is brought.

The general rules by the application of which questions similar 
to those which arise upon the present appeal must be determined 
are well known, and no dissent from or modification of such rules 
lias been suggested in the course of the arguments which have 
been addressed to us. They may be concisely stated as follows:—

1. Every person who has agreed to become a member of a 
company, and whose name has been entered on the register of 
members, is liable as a contributory in the event of the company 
being wound up. This is, in substance, the combined effect of the 
23rd. 38th, and 74th section.-, of the Companies Act, 1862.
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2. But the proposition thus generally stated is subject to the 
application of the well-recognized rule in Equity that a person who 
has been induced to enter into a contract by the fraudulent conduct 
of those with whom he has contracted is entitled to rescind such 
contract provided he does so within a reasonable time after his 
discovery of the fraud. In such cases the contract is voidable, 
not void.

3. And this last-mentioned rule, in its application to contracts 
to take shares in a company which is subsequently ordered to be 
wound up, has been modified to this extent, that the contract must 
be avoided, or that must be done which is recognized as equiva
lent to avoidance, before the commencement of the winding-up. 
This last rule has been established by a series of well-known 
cases, to some of which I shall have occasion to refer presently. 
The grounds upon which it has been held that equities which 
would be sufficient as between the shareholders and the company 
cannot be set up against the creditors or co-contributories are 
fully explained in those cases. Whether that which has been 
done in any particular case ought to be regarded as equivalent to 
an avoidance of a voidable contract is a question the solution of 
which must depend upon the circumstances of each case.

In that with which we have now to deal it has been contended 
on the part of the appellant :

1. That there was no binding agreement on the part of any 
of the appellants to take shares in the company. If this be so, 
their names were improperly entered on the register of members, 
and they are entitled to have their names removed from the list 
of contributories.

2. That if any such agreements were entered into by the ap
pellants they were induced to enter into them by the fraudulent 
misrepresentations of the directors, ami that the contracts were 
consequently voidable at the instance of the appellants.

3. That that which was done by the appellants before the 
commencement of the winding-up of the company was equivalent 
to an avoidance of the contracts so entered into by them.

The cases of the four appellants are substantially the same, 
the differences, which an? in detail only, being but trifling. Mr. 
Haldane very fairly admitted at the commencement of his argu
ment that unless he could succeed in supporting the case of Mr. 
Wallace he should hardly hope to support that of the other 
appellants, and to the case of Mr. Wallace he first and chiefly 
directed our attention. I will adopt the same course.
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Mr. Haldane's first contention was that there was not at any 
time a concluded agreement on the part of Mr. Wallace to take 
shares in the company. To constitute a binding contract to take 
shares in a company when such contract is based upon applica
tion and allotment, it is necessary that there should be an appli
cation by the intending shareholder, an allotment by the directors 
of the company of the shares applied for, and a communication by 
the directors to the applicant of the fact of such allotment having 
been made. It is not disputed that Mr. Wallace applied for ten 
shares, but it is contended on his part that there was no valid 
allotment to him, and that, even if there was a valid allotment, 
the fact of the allotment having been made was not effectually 
communicated to him.

In support of the first point that there was no valid allotment, 
the argument was as follows: The articles provided that the 
number of directors should not be less than four or more than 
seven; and they appointed in the first place only the minimum 
number. It is contended, and perhaps rightly, on behalf of Mr. 
Wallace that two of these four directors had ceased to he directors 
before the allotment was made, and it is also contended that 
though by the articles two directors form a quorum when the 
board is duly constituted there could not be a quorum capable 
of transacting business when the board of directors was not filled 
up to the minimum number. 1 assume that the retiring directors 
had ceased to be directors, and if that be so, the hoard was not 
made up to the minimum number. Still I think that, having 
regard to article 83, the objection cannot be maintained. It is 
urged that this article can only apply when the numl>er of direc
tors is more than four, but 1 see no reason for adopting that view. 
The number of directors never exceeded four, and there might be 
a vacancy, in which case, according to the terms of Art. 83, the 
continuing directors could act. A quorum of two was therefore 
competent to allot shares.

Then, assuming that there was power to allot, was an allotment 
communicated to Mr. Wallace? The allotment purported to be 
made on the 12th of November, 1880, and on the same day the 
secretary addressed to Mr. Wallace the following letter: “The 
directors have in accordance with your application allotted to you 
ten shares in this company. Due notice will be given when the 
certificates are ready.” This taken alone is a clear notice of allot
ment. The argument for Mr. Wallace is founded on this, that 
the effect of the contemporaneous letter from the secretary to Mr. 
Wallace is to introduce a new term, so that taking the two letters
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together there was no unconditional acceptance by the directors 
of Mr. Wallace’s offer to take shares. Mr. Wallace says, “I un
derstood that four specified persons were directors, you inform me 
that two of them are not. so l consider that you have made no good 
allotment to me.” I cn ot take that view. It is suggested that 
this contemporaneous letter was written for the purpose of allow
ing the allottee to withdraw his application, and at first I was 
inclined to that view : hut I do not on further consideration think 
that this was the intention. A notice of allotment was sent, and 
at the same time a piece of information was given which might be 
of importance or interest to the allottee. It may be that the retire
ment of the directors gave the allottee a right to rescind the 
contract, as 1 think it did ; but the present question is, whether it 
introduced a new term so as to entitle the alleged allottee to say 
that there was no contract at all. It seems to me that there was 
a complete acceptance, though accompanied by a communication 
of a piece of information which might entitle the allottee to 
repudiate the allotment, and 1 therefore think that the argument 
of there having been no contract fails.

Assuming, then, that there was a contract, Mr. Wallace con
tends that he was entitled to be relieved from it on the ground of 
misrepresentation, and on this point I am in his favour. Apart 
from the decision of Vice-Chancellor Malins in Anderson’s 
Case (2) it appears to me that the representation as to the per
sons who were to be directors was very material. Here was a 
company formed for carrying on a business in Paris, ami four 
directors were named, Gibson and How, resident in Ixmdon, a 
third in Paris, ami the fourth in Fifeshire. It is clear that the 
appellants relied on the fact of Gibson being a director, and as to 
Mr. Wallace the case goes further, for he corresponded with Gibson 
as to the company. I do not say that this correspondence is to be 
taken into consideration as regards there having been a misrepre
sentation, but it supports the view that Mr. Wallace applied for 
shares on the faith of Gibson being a director. I do not go fur
ther into this, for Anderson applied to have his name taken off 
the register on the ground of the change in the body of directors, 
and Vice-Chancellor Malins decided that it must be taken off, for 
that the misrepresentation was such as entitled him to rescind, 
and that as he had applied within a reasonable time his name 
must be taken off. I am therefore with Mr. Haldane in the con
tention that there was a misrepresentation which made the con
tract voidable.

(2) 17 Ch. D. 373.
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Then the question is, had Mr. Wallace done that which is equi
valent to avoiding the contract before the winding-up commenced. 
The general principles applicable to these cases are to he gathered 
from Oakes v. Turquand (3), Kent v. Freehold Land Company 
(4), and Reese River Silver Mining Company v. Smith (5). In 
Oakes v. Turquand no step was taken till after the winding-up 
had commenced, and the applicant was held to he too late. In 
Kent v. Freehold Land Company (4), a bill was filed after the 
commencement of the winding-up and was held too late. In 
Reese River Silver Mining Company v. Smith (5), a hill by the 
shareholder to have his name removed was filed before the petition 
to wind up, and he was held entitled to relief. These cases shew 
that an equity which would entitle a shareholder to be relieved 
from shares in a going company will not entitle him to relief if 
brought forward for the first time after the winding-up has com
menced.

A series of other cases has somewhat narrowed the application 
of this rule. Some of the most interesting and instructive are 
the three cases in In re Estates Investment Company. In Rawlc's 
Case (fi), Ross, who was acting in concert with ten other share
holders, filed a hill to have his name removed from the register 
on the ground of misrepresentation, and it was agreed with the 
company that the other ten should not be prejudiced by their not 
taking proceedings pending the suit. A decree was made for 
removing Ross's name, and pending an appeal from this decree 
an order was made for winding-up the company. The decree was 
affirmed. Pawle, one of the ten, claimed to he excluded from the 
list of contributories, and it was urged that he was too late ; but 
it was held that the agreement with the company was sufficient 
to prevent the application of the rule and lie was excluded from 
the list. McXeill’s Case (T) went rather farther. McNeill had 
nothing to do with Ross's suit or the arrangement, hut he had 
expressly repudiated his shares and refused to pay calls, and the 
directors had given notice to the shareholders that legal proceed
ings against shareholders who refused to pay calls would he sus
pended till Ross’s suit was decided. It was held that he was 
entitled to relief. But in Ashley’s Case (8) it was held that Ashley, 
who had not expressly repudiated his si tares, was in a different 
position, for he had done nothing to repudiate his shares before 
the winding-up, and must be a contributory.

(3) Law Rvp. 2 It. L. 325.
(4) IbM. :: <’h. 493.
(5) Jbiil. 4 II. L. 04.

(0) Law Ri'ii. 4 < ,|i. IDT.
(7) IbM. 10 K,,. ««.
(8) I bill. !> Kq. 203.
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The cases appear to establish that to enable a shareholder to 
escape there must before the commencement of the winding-up 
be a repudiation of the shares, and that it must be followed up by 
active steps to be relieved from them, unless there is some agree
ment with the company which dispenses with the necessity of 
proceedings being taken by this particular shareholder.

That mere repudiation not followed up by anything more is 
insufficient was decided in llare’s Case ,(9). It was a hard case, 
for there had been a compromise by which the names of the 
repudiating shareholders were to be removed, but Ilare was not a 
party to these proceedings, and nothing was proved as regards 
him except that he had expressly repudiated his shares before the 
commencement of the winding-up. It was held that he was a 
contributory.

In the present case there was no doubt an express repudiation, 
for Mr. Wallace, on the 27th of November, 1880, wrote to with
draw' his application for shares on the ground of the change in 
the board, and requested a return of his deposit. This wras met 
by a demand of the £2 per share payable on allotment. The 
delay of a fortnight in repudiating the shares makes it, to my 
mind, doubtful whether the repudiation in the case of a going 
concern would have been in time. No doubt where investigation 
is necessary some time must lie allowed, as in Central Railway 
Company of Venezuela v. Kisch (10). Rut where, as in the present 
case, the shareholder is at once fully informed of the circum
stances, he ought to lose no time in repudiating. Rut suppose 
the repudiation had been made on the next day, what has Mr. 
Wallace done since? His repudiation was met by a letter insist
ing on retaining him ns a shareholder, and claiming the allot
ment money. He took no further step. If the matter rested 
there he is clearly within Hare’s Case (9).

It was urged that both parties treated Anderson's Case (2), 
which was decided on the 3rd of February, 1881. as deciding the 
matter in dispute between them. Rut there was no communication 
between Mr. Wallace and the company on the subject. The com
pany sent him notices of meetings, one of which was sent soon 
after the decision in Anderson’s Case (2). and the other subse
quently, thus treating him as a shareholder and keeping him at 
arm’s length. Having regard to all these circumstances. I am of 
opinion that Mr. Wallace did not before the winding-up do 
what, according to the circumstances, is equivalent to an avoid
ance of the contract, and he is practically in precisely the same

(0) Law Rvp. i ch. non.
• r

(10) Law R<*p. 2 II. L. 1M».
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position as the applicant in Hare’s Case (9). The appeal will 
therefore be dismissed. It is unnecessary to refer to the case of 
the other appellants, as their position is clearly less favourable 
than that of Mr. Wallace.

Lindlev. L.J. :—I am of the same opinion, and shall add a 
few remarks, for after the elaborate argument of Mr. Haldane 1 
thought it desirable to look through the cases.

The first question is, whether the allotment was good for any
thing. It is contended that there were no directors who could 
make an allotment, because there was not a hoard of four; but 
looking at articles 66, 67, 83, 84 and 88,1 think this objection can
not be maintained. At the time of this allotment, however, there 
was a material change in the body of directors. The secretary 
acting honestly and fairly, drew the attention of the allottees to 
the fact. Mr. Haldane argued that this change made the contract 
void, and referred to Traill v. Baring (11). 1 think that case
does not hear out his proposition, and goes no further than to shew 
the contract to be voidable.

There was then an application by Mr. Wallace and an allot
ment of shares to him under a changed state of circumstances, 
which entitled him io repudiate the shares. He did repudiate 
them by a very clear letter. In the meantime he had been 
placed on the register of shareholders. If we could decide the 
case on the principles generally applicable to contracts, Mr. 
Wallace would be entitled to relief. Hut in the case of shares 
in a company the shareholder must, before the commencement 
of the winding-up, have done something to alter his status as 
member. Mr. Wallace by letter repudiated his shares and asked 
for a return of his deposit, but he did nothing else. The company 
refused to accede to his renunciation of bis shares. A shareholder 
named Anderson took proceedings to be relieved from his shares 
on the same ground as that alleged by Mr. Wallace, and was held 
entitled to relief. The company was then a going concern. I 
assume that decision to have been right, but there is no evidence 
of any agreement that the company should be bound as between 
them and all the other shareholders by the result of that case. 
There may have been a sort of vague understanding that it would 
be so, but there is nothing like an agreement to stand or fall by 
the result of Anderson’s Case (2), and after that decision the 
company continued to treat Mr. Wallace as a shareholder by send
ing him notices of-meetings.

(11) 4 D. J. à 8. 318.
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Ah regards the cases, the present is not like Oaken v. Tur- 
t/uand (3) or Ashley’s Case (N), for in neither of those cases was 
there any repudiation at all before the commencement of the 
winding-up. But in Kent v. Freehold Land Company (4) there 
was. Ix>rd Cairns there begins by saying that he cannot see any 
distinction between that ease and Oakes v. 'Turquand (3). lie 
cannot have overlooked the fact that there was in this vase a repu
diation before the winding-up and that in the other there was not; 
and he must have meant that u mere repudiation not followed 
before the winding-up by any steps to have the name taken otf the 
register did not make any substantial difference. This is illus
trated by 1‘aules Case ((>), and the point arose more distinctly in 
UarCs Case (9), where a shareholder who had repudiated his shares 
before the winding-up, but had taken no steps to have his name 
removed from the register, was held to be a contributory.

If we look at these cases to see what principle is to be deduced 
from them, I think we find that the shareholder who seeks to be 
discharged must have done two things: he must, have repudiated 
the contract and have got his name taken otf the register, subject 
to the qualification that if he has before the commencement of the 
winding-up taken proceedings to have his name removed, that 
will be sufficient. There is a further encroachment on this rule, 
namely, that if one shareholder commences a litigation to have 
his name removed, and there is an agreement between the com
pany and other repudiating shareholders that all the cases shall 
stand or fall by the result of his litigation, then if that case is 
decided in favour of the litigant shareholder the others will he 
relieved : Fawle’s Case (6). But there is no authority that ran be 
relied on for carrying the modification of the rule any further. I 
?ay none that can be relied on, for there is a case, Fox’s Case (12), 
which it is difficult to reconcile with the principle established by 
Oakes v. Turquand (3) and Kent v. Freehold hind Company (4). 
The general principle was carried out in Iturqess’s Case. (13), which 
is an important case, because there was money in hand sufficient 
to pay the creditors, so it might forcibly be urged that the doctrine 
of Oakes v. Turquand (3) did not apply ; but the Master of the 
Rolls held that as the shareholder had not taken steps before the 
winding-up to alter his stains as between himself and the other 
shareholders lie was IhjuihI. The rule is. that the repudiating 
shareholder must not only repudiate, but also get his name 
removed, or commence proceedings to have it removed, before 
the winding-up : hut this rule is subject to the* * , that

(11!) Law It., Hi. IIS. (13) ir, i’ll. n. nor.
70889^
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if one repudiating shareholder lakes proceedings the others will 
have the benefit of them if, hut only if, there is an agreement 
between them and the company that they shall stand or fall by 
the result of those proceedings, but not otherwise.

I am of opinion on these grounds that the appeal must be dis
missed, anil I am not sure that Î should not have come to the 
same conclusion on the ground that Mr. Wallace was guilty of 
laches in not repudiating earlier, but it is not necessary to resort 
to that ground.

Fey, L.J.:—The questions for decision are (1), was there a 
concluded contract by Mr. Wallace to lake shares? (V) If there 
was, had he a right to avoid it, and did he avoid it?

As regards the first point, I agree in the conclusion that th<• 
two directors were competent to act. Then did they uncondi
tionally accept Mr. Wallace’s offer, or did they bv their answer 
introduce a new term? This is a question of the construction of 
the letters, and I think that on their true construction a contract 
was entered into. It is only by laxity of language that a mere 
statement of fact can be called the introduction of a new term. 
I am of opinion, therefore, that there was a concluded bargain.

Had then Mr. Wallace a right to repudiate this bargain by 
reason of the change of circumstances? I see no reason to dissent 
on this head from the opinions expressed by Lord .lustice Bug 
gallay. I agree with the observations of Lord Justice Turner in 
Traill v. Itarinr/ ( 11 ) : “ 1 take it to be quite clear, 1 luit if n person 
makes a representation by which lie induces another to take a 
particular course, and the circumstances arc afterwards altered to 
the knowledge of the party making the representation, but not 
to the knowledge of the party to whom the representation is made, 
and are so altered that the alteration of the circumstances may 
affect the course of conduct which may be pursued by the party 
to whom the representation is made, it is the imperative duty of 
the party wlm lias made the representation to communicate to the 
party to whom the representation has been made the alteration 
of those circumstances: and that this Court will not bold the party 
to whom tin- representation lias been made bound unless such 
communication has been made.” I think then that here the com
munication of the alteration of circumstances gave Mr. Wallace 
a right to repudiate or not as be thought fit. Did he repudiate? 
In the case of ordinary contracts if they are voidable an exprès 
repudiation avoids them, and if this had been the case of an ordin
ary contract I think that Mr. Wallace’s letter of the ‘J«th of
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November would have been a sufficient repudiation, supposing it 
to have been sent in time. Whether it was sent in time we nee! 
not determine, for this is not the ease of on ordinary contract, but 
of a contract to take shares, which stands on a different footing. 
As regards such contracts the Legislature has interposed, and has 
provided that they shall be made known in a particular way to 
shareholders and creditors: notice of them is given to the world. 
Now the general principle is that no contract can be rescinded so 
as to affect rights acquired bond fide by third parties under it. 
It it true that the creditors and the other shareholders have not 
acquired direct interests under the contract, but they have acquired 
an indirect interest. The shareholders have got a co-contributory, 
the creditors have got another person liable to contribute to the 
assets of the concern. So that although in the case of ordinary 
voidable contracts simple repudiation is enough, there must in the 
case of a voidable contract to take shares be repudiation and some
thing more before the winding-up commences.

What more then is enough ? If the name is removed, that is 
of course enough. It is enough if before the commencement of 
the winding-up the shareholder takes proceedings to get his 
name removed and duly prosecutes them. How the case would 
stand if they were not duly prosecuted it is unnecessary to decide. 
Tt has also in some cases been held that something short of this 
will do, but I agree with Ijord Justice Lindley that these are 
encroachments upon the general rule, and I do not think that 
they ought to be extended.

In the present case Mr. Wallace after his letter of the 27th of 
November. 1880. did nothing. Tie neither obtained the removal 
of his name from the register, nor took any proceedings to get it 
removed. T am of opinion therefore that though he had repudiated 
the contract bv letter in a way which in the case of an ordinary 
contract would have been sufficient, he having done nothing more, 
has not done what is necessary to enable him to get rid of Lis 
shares, and that he is a contributory.
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Contract on Behalf of Intended Company.

NATAL LAUD AND COLONIZATION COMPACT, LIMITED 
v. PAULINE OOLLIBBY AND DEVELOPMENT SYNDI
CATE, LIMITED.

1903. 73 L. J. P. C. 22.

THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL.

Appeal from n decree of the Supreme Court of Natal. The 
facts are stated in the judgment.

Lord Dave y delivered the judgment of their Lordships :
The appellants are an incorporated joint-stock company, having 

their head office in London. Prior to and in the month of Decem
ber. 1897, a Mr. By croft was their general manager in Natal 
under a power of attorney dated October 26. 1888, by the terms 
of which he was empowered to sell and lease the company’s 
lands in the colony and to make contracts for these pur
poses. On December 9, 1897, Bycroft, on behalf of the 
appellants, made a contract with a Mrs. de Carrey respecting 
the coal-mining rights in 3,000 odd acres of land belonging to the 
appellants and known as the Coal Company’s lots. The terms of 
this agreement arc contained in seven letters extending from 
November 30 to December 9, 1897, between Bycroft and Messrs. 
Sbepstone, Wylie & Binns, then acting as solicitors for Mrs. de 
Carrey. The material terms are as follows: First, Mrs. de Carrey 
was to have an option—that is, a right of prospecting for coal, for 
six months from Deeenhcr 20, 1897, with power to extend the 
option for a further pt iod of three months ; secondly, the option 
was not assignable ; thirdly, that Mrs. de Carrey should have the 
right, during the continuance of the option, to call for a lease of the 
coal-mining rights for a term of three years, subject to pay
ment of certain rents ami royalties, with power to extend the term 
to thirty-one years : fourthly, Mrs. de Carrey was to have the right 
to sell the lease to a joint-stock company fulfilling certain specified 
conditions; fifthly, Mrs. de Carrey was to pay or hand over to the 
appellants 23 per cent, of the value received from the sale of the 
lease, in shares or cash, or both, at the option of the appellants ; 
sixthly, Mrs. de Carrey was to pay the appellants £100, to be for
feited in case the lease was not taken up, hut to be repaid on com
pliance with certain corn!hums.
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By an agrvvment dated December 22, 1897, and expressed to 
be made between William Louch, “ in his capacity as a provisional 
dire ctor of the Pauline Colliery and Developing Syndicate about 
to lie registered * * * under the laws of the ” South African 
'* Republic,” of the one part and Mrs. de Carrey of the other part, 
Mrs. de Carrey sold and purported to assign to Louch all her inter
est in (inter alio) the above option in consideration of £300 cash 
and 10,000 shares in the syndicate. Mr. Rycroft was not informed- 
of this agreement or of the assignment purported to he made by 
Mrs. de Carrey, and did not in feet know of it until December 
17, 1898.

On December 29, 1897. the solicitors acting for Mrs. de Carrey 
wrote to Rycroft requesting him, as (it was stated) Mrs. de 
Carrey was really acting as the nominee of the ay? dicatc, to insert a 
new clause in the agreement giving her the right to cede and trans
fer all her rights in the option to the Vi. line Syndicate on the con
dition that the syndicate should assume all the rights and obligations 
to the appellants under the agreement. And on the following day 
Rycroft w’rote to the solicitor a letter containing the following 
passage: “ I beg to say that it was understood at the time of mak
ing the agreement with Mrs. de Carrey that she and the original 
(or parent) Syndicate were one and the same, therefore. 1 could 
not have any objection V» the Pauline Colliery and Developing Syn
dicate being substituted under section I of your letter of the 8th 
instant (Mrs. de Carrey’s consent to the alteration, you assure me, 
has lieen obtained) for Mrs. dc Carrey.”

At this time Rycroft was not aware of the assignment to Louch 
which had already been made by Mrs. de Carrey by the agreement 
of December 22, 1897, and he did not know what was the constitu
tion of the so-called syndicate, or who were the persons who com- 
]K>sed it, or what person lie had agreed to substitute for Mrs. de 
Carrey. Their Lmlships. however, will assume that the substitu
tion was within his powers. The respondent company was not in
corporated until January 22, 1898, on which date it was registered 
as a joint-stock company with limited liability at Pretoria, under 
the laws of the late South African Republic. The £100 payable 
under the agreement was paid to Rycroft by the unincorporated 
syndicate before the incorporation of the respondent company. This 
sum was subsequently (on November 23. 1898). repaid by Rycroft 
to one Thurston by the order of Mrs. dc Carrey.

On January 31, 1898. Rycroft wrote to the solicitors of Mrs. de 
Carrey and the syndicate a letter containing a copy of a telegram 
which (he says) he had that morning received from the appellants’



< ONTMACT ON HKII.U.F OF INTKNhEli COMPANY. 63

IiOiidon office. The telegram was as follows: “ ITmhlali matter 
was not in accordance with instructions. l)o nothing further 
Inform Binns must wait Board’s orders.”

Binns was a member of the firm of Shepetone, Wylie & Binns, 
the solicitors for Mrs. de Carrey, the unincorporated syndicate, and 
the respondent company. Rycroft’s comment on this telegram in 
his letter was. “ I do not know what particular part of our negotia
tions this may refer to. but if anything more is required of me by 
the Pauline Syndicate or Mrs. de Carrey T am bound by these in
structions to await orders from the Board.”

Their lordships are of opinion that after this date Rycroft 
had no authority to make a new agreement, or to vary the existing 
agreement, or in any other way to hind the appellants in the 
matter.

The term was extended to September 30, 1898, as provided in 
the agreement. The respondents hud been engaged in boring for 
coal on an adjoining property and did not prospect or bore for 
coal on the property of the appellants till shortly before the expir
ation of the extended term, and very little work appears to have 
been done. But on September 13. 1H98, the secretary of the respon
dents, by a letter of that date, informed Rycroft that his hoard was 
given to understand that his syndicate luul struck a 3 ft. 8 in. seam 
of coal on the appellants’ property at a depth of 293 feet, and 
claimed a lease to the respondents on terms of the correspondence 
between Rycroft and Messrs. Shepstone, Wylie & Binns, which 
they alleged constituted an agreement between the appellants and 
the respondents. Rycroft, on the same day. answered the letter, 
stating that he should send a copy of it to the London secretary 
of his company to he laid before the hoard for their instructions. 
On December 12, 1898, Rycroft, acting under the instructions of 
the appellants’ hoard, declined to entertain the claim, hut offered 
to consider an application for a lease at the same rent and royalties, 
hut subject to certain conditions. This offer was not accepted.

On May 30,1899. the respondents commenced the present action 
against the appellants f ir specific performance of the agreement 
contained in the seven letters dated November 30 to December 9, 
1897, or in the alternative for damages. In their declaration the 
respondents alleged that on December 22, 1897, they acquired 
all the interest of Mrs. de Carrey in the agreement, hut did not 
allege any other assignment to them or title to the benefit of the 
agreement.
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The appellants in their plea to the declaration averred that 
there was no contract between the respondents and themselves, 
and alleged that the agreement to substitute the syndicate for Mrs. 
de Carrey was obtained from Ry croft by misrepresentation, the 
misrepresentation charged being that Mr. Rinns and Louch had 
represented that Mrs. de Carrey had been acting for the syndicate 
all through the negotiations, whereas the syndicate or Louch had 
purchased the benefit of the agreement from her for a large sum.

The Court, consisting of Mr. Justice Finncmore and Mr. Acting 
Justice Beaumont, decided in favour of the respondents on both 
points, and by their judgment of May 2V, 11)02, decreed specific 
performance of the agreement with costs. On the question of 
privity of contract they seem to have held that a new contract on 
the terms of the old one had been made between the appellants and 
the respondents. The acts of part performance which were relied 
on by the learned Judges as evidence of such new contract were the 
occupation and working of the land in question by the respondents, 
the expenditure of money on the faith of the agreement, and the 
acceptance by the appellants of the payment of £100 ns a guarantee 
for prospecting operations. This sum, however (as already stated), 
was in fact paid before the incorporation of the respondents.

Their Lordships do not think it necessary to say whether the 
agreement was nr was not voidable on the grounds alleged or on 
other grounds appearing in the correspondence, because they are 
clearly of opinion that there was no contract between the appellants 
and the respondents. The contract was made with Mrs. de Carrey, 
and even if she can lie treated as having made it on behalf either 
of the unincorporated syndicate, who were the promoters of the 
respondent company, or on behalf of the company itself when incor
porated, it is clear that a company cannot bv adoption or ratification 
obtain the benefit of a contract purporting to have been made 
on its behalf before the company came into existence. It is unneces
sary to cite all the cases in which this has been decided from Kelner 
v. Harter (1) downwards. But the facts may shew that a new 
contract was made with the company after its incorporation on the 
terms of the old contract. The circumstances relied on for that 
purpose in the present case arc not, in the opinion of their Lord- 
ships, necessarily referable to, and do not necessarily imply, a new 
contract with the respondents. Rut a conclusive reason which 
negatives any new contract is that Rycroft, by whose agency the 
new contract must he supposed to have been made, had no power 
or authority after January 31, 1838, V> make such a contract on

(1) MWtil 30 L. J. c. P 04 : L. It 2 C. P. 174.
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behalf of tliv appellants, ami liis want of authority was known to the 
solicitors acting for the respondents. He was not either the actual 
or the ostensible agent for that purpose of the appellants.

Their Lordships will therefore humbly advise his Majesty that 
the judgment of May 29, 1902, ought to lie reversed, ami that, 
instead thereof, judgment ought to be given for the defendants in 
the action with costs. The respondents will also pay the costs 
of this appeal.

I'It AX K x. LAVOIE.

1912, 22 Man. Rep. 330.

THE MANITOBA COURT OF VITEAL.

The plaintiffs set up that on or about the 10th May. 1910, the 
defendants F. X. Lavoie and I). Fournier, purporting to act as 
the president and manager respectively of the Fournier Company, 
Limited, signed six promissory notes for $200 each, ' 1 loth May,
1910, payable 2. 3. 4, 5, fi and Î months, respectively, after date, 
ami one otherwise similar note for $115.79. the notes lw*ing signed 
as follows :

" The Fournier Co., Ltd.”
“ F. X. Lavoie. President.”
“ D. Fournier. Manager.”

That at the time of the making of the said notes there was no such 
company, that the notes were not paid at maturity and still re
mained unpaid.

The defence set up was that while the company was in forma
tion. and while the petition for incorporation was being signed, 
plaintiffs requested defendants to sign the paper writings on the 
forms which are usually used for promissory notes, as a provisional 
agreement, to he later on ratified by the company, and there was 
no intention at the time to hind either the plaintiffs or the defend
ants, and the same was subsequently ratified by the company, for 
the incorporation of which a |H-titi<m was filed with the Provincial 
Secretary on the 13th May. 1910. and at the first meeting of the 
directors and shareholders the note* were duly assumed by the 
company.

0
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The ease was tried before Itohson. .1., who gave judgment foi 
plaintiffs for the amount represented by the seven notes mentioned 
in the statement o claim with interest at 5 per cent, per annum 
fn>m the maturity thereof respectively.

Defendants appealed.

Howell, <\.T.. and Hiciiauiw, .1.. gave reasons for the dismissal 
of the appeal.

Vkriu k, ,1.A.:—1 agree with the finding of the learned trial 
Judge that there was sufficient consideration for the making of the 
notes in question. The plaintiffs delayed their remedies against 
Fournier ft Implante, the original debtors, and permitted the assets 
of that firm to In- handed over to the Fournier Co., limited, which 
was to assume the liabilities of Fournier & Implante. The plaintiffs 
not only granted the request for forbearance as against the original 
debtors, but also changed their position by permitting the trans
fer of assets.

1 also agree in the finding that the evidence does not establish 
that Thompson, the plaintiffs’ accountant, hud knowledge that the 
company had not In-cii incorporated when the notes were delivered to 
the plaintiffs. On the other hand, information as to the condition of 
the incorporation proceedings was within the knowledge of the 
defendants and tin* other incorporator*, and the plaintiffs had 
a right to assume that the officers of the company would not 
make and issue notes of the company before it was incorporated.

It is claimed that defendants are liable either as makers of the 
notes or for breach of warranty ns to the existence of the company 
and the defendants* authority to sign the notes on its behalf.

In considering the first of these two questions it is essential that 
the form of the notes and the manner in which they are signet! 
should he carefully scrutinized. Whether the defendants have suffi
ciently excluded their personal liability and shown that they signed 
on behalf of another party, must he gathered from what appears on 
the face of the notes: Leadbitter v. Farrow (1). Extrinsic evi
dence cannot Ih- given to show in what capacity the maker intended 
to sign: Thomas v. Bishop (2), Rrw v. Pettet (3), Kelner v. Bax
ter (I) Hroim v. Holland (5). llai/arlfi v. Sqnirr (6). All the 
notes slu'd upon in this action are in similar form, the only differ
ence being in the time of their maturity. The following is a copy 
of one. which will serve for all:

(11 .*• M. A s :uo. 
I - I 2 Mini. «W1.
I’M 1 A. \ K. ItW.

m l. it: v. v. Hi.
(81 i« O. I! Is
mu 42 v. r. it. in:..
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“ $800. St. Boniface, May 10th, 1910.
“ Two months after date we promise to pay to the order of 

Crane & Ordway Co. at the Northern Crown Bank here the sum of 
two hundred dollars. Value received.

The Fournier Co., Ltd.
F. X. Lavoie, Pres.
I). Fournier, Manager.”

At the time the notes wore signed the Fournier Co., Limited, 
had not been incorporated. The letters patent incorporating that 
company bear «late 8nd .lune, 1910. Section 58 of the Bills of 
Exchange Act, as made applicable to promissory notes by section 
186, declares that, where a person signs a promissory note as maker 
*' and adds words to his signature, indicating that he signs for or 
on behalf of a principal, or in a representative character, he is not 
personally liable thereon : but the mere addition to bis signature 
of words describing him as an agent, or as filling a îvpresentative 
character, «Iocs not exempt him from p«-rsonal liability.” Sub-sec- 
ti'm 8 provides the rule that is to be followed in determining the 
capacity in which tin- signer of the note has placed bis signature 
upon it. That sub-section enacts that, in determining whether a 
signature on a bill or note is that of the principal or that of the 
agents by whose hand it is written, the construction most favourable 
to the validity of the instrument shall be a«lopt«‘<l.

The notes in «piestimi were signed by the defendants. Tin- addi
tion of the word ** President " or tin* won I “ Manager ” after one of 
tin* signatures is not in itself suivaient to exclude tin* personal lia
bility of tin* party signing. The note commences with the words 
“ Wo promise.*’ which would be quite appropriate in the case of a 
note intended to be the note of two or more parties. As lias 
already been pointed out. no explanation, outside what appears 
on the note. i> permissihh* to show in what character the partie» 
signed. But it is urged that tlx* name of tin* Fournier Co.. 
Ltd., appears aliovo the individual signatures and it is argued 
that the natural inference is that the defendants were sign
ing as president and manager of that company, and not a« 
actual makers. It appears to me that one fact which confronts the 
defendants at the very threshold of the case is fatal to the above con
tention. There was no such company or any such entity as the 
Fournier Co.. Limitetl. when tin* notes were signed. Where there 
was no principal there could Ik* in* agent. Where there was no 
company there was no president or manager. Then, in order to 
give any validity to the document, nl res mntji* valent i/mnn perçut, 
we must assume that the parties signing it made themselves per-
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bonall) liable. Otherwise, there being no principal who can I to 
made liable, the note would have no validity and would become 
a inert1 meaningless paper.

The principle upon which this pm|io*ition rests is well exempli
fied in Kelttrr v. Baxter (4). In that case a proposal in w riting was 
made by the plaintiff to A. H. and on behalf of the proposed 
(iravesend Royal Alexandra Hotel Co. for the sale of certain goods. 
The proposal was accepted by “ A. B. and V. on liehalf of the (Irave
send Royal Alexandra Hotel Co.” At the time of the acceptance 
there was no such company in existence. The Court unanimously 
held that A. It. and C. were personally liable. Erie. C.J., in giving 
judgment ( p. 183 ) said :

“ I agree that, if the (Iravesend Royal Alexandra Hotel Co. had 
lieeii an existing company at this time, the persons who signed the 
agreement would lia\c signed as agents of the company. But. 
as there was no company in existence at the time, the agreement 
would lie w holly inoperative unless it were held to be binding on tbe 
defendants personally. The cases referred to in the course of the 
argument fully liear out the proposition that, where a contract is 
signed by one who professes to lie signing * as agent.* but who has 
no principal existing at the time, and the contract would Ik- alto
gether inofierative unless binding upon the jierson who signed it. he 
is bound thereby.”

So also, in Thomson v. Feeleif ( « ). Wilson, .1.. gave expression 
to the same principle in these words:

“It is established that. a |M-rson signs an agreement
on l>ehalf of a company, and the company has no existence at the 
time but is only projected or in prospect, he is personally liable, 
itccnusc there is no principal whom lie does or can represent, and 
the agreement would In- wholly ino|ierative if it were not to In1 
binding on the |M*rson who signed it." Sec also Heir v. Pettet (3).

This being tin- law in resjN-ct of ordinary contracts, it " ïs, 
bv the effect of the sub-section of section f><? of the Act, a fortiori 
to the case of promissory notes. “ The construction most favorable 
to the validity of the instrument shall Ik* adopted.” Therefore, in 
the present case, if the defendants are not held liable jiersonally, the 
instruments bind no one and fall to the ground as worthless. I 
think the construction necessarily to In- adopted in this case is to 
hold the defendants liable as makers of the notes.

Tbe case of Krlnrr v. Baxter ( 1). above referred to, is also 
authority for the proposition that a subsequent ratification by the

(7) 41 I*. C. R. 220. nt ii. 234.
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company, after it came into existence, did not relieve the defendants 
from the liability that had attache" the making of the
instrument. The contention, therefore, founded on the resolution of 
the company after incorporation to assume ami pay the notes, that 
the plaintiffs had, or could have, obtained what they bargained for 
(the promise of that company), cannot avail the defendants.

1 think the defendants might also lie made liable for breach 
of their implied warranty that the Fournier Company, Limited, wa> 
incorporated and in existence and that they had the power to sign 
the notes on behalf of that company. A question was raised as to 
what would be the measure of «lamages accruing to the plaintiffs in 
such a case. I do not think it necessary to decide that question. I 
prefer to decide this case simply upon the ground that the defen
dants are liable as makers of the notes.

The ap|H*al should Ik* dismissed with costs.

Cameron. J.A.. and Haggart. .LA., delivered judgments with 
a like effect.

06363622
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Agreements for Payment of Shares Otherwise Than in Cash.

The form of payment for shares has received varying treat
ment in the different jurisdictions. Under the English Act of 
1867 every share was to he deemed to he issued subject to pay
ment of the whole amount in cash unless otherwise determined hv 
contract in writing filed with the Registrar of Companies at or 
before the issue of the shares. This provision was repealed and 
there was imposed an obligation on the company to make a return 
disclosing contracts for the issue of shares otherwise than for cash. 
The original English requirement was applied in some Canadian 
jurisdictions, hut there have been like departures, some legisla
tures going so far as to remove all necessity of filing such con
tracts. The Courts exercise a beneficial jurisdiction to say whether 
contracts for satisfaction for shares in kind are valid and binding 
under the principles of the cases now quoted.

In re WRAGG, LIMITED.

1807. L. R. 1 Ch. 796.

THE COURT OF APPEAL.

This was an application by the liquidator in the winding-up 
of the company for a declaration that certain shares in the com
pany held by E. J. Wragg and J. R. Martin and registered in their 
names as fully paid up. were not fully paid up and for an order 
that Wragg and Martin should pay the amounts unpaid thereon.

Prior to 1804 Wragg and Martin carried on business as omni
bus proprietors in London, owning real property and plant.

In 1891 they determined to convert their business into a 
limited company. They formed a company to buy the goodwill, 
stock-in-trade, and property of the business at 16,300 pounds to be 
paid in cash, debentures and fully paid up shares.

The company was registered January 0th, 1804. Nominal capi
tal 20,000 pounds, divided into 2,000 shares of 10 pounds each. 
Objects, to acquire the business and property under agreement 
stated in Article 3 of the articles of association.

Accordingly on January 10th, 1804, an agreement was entered 
into between Wragg and Martin and the company. 1. The com
pany was to take over the partnership concern and its assets. 2.
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Consideration 46,300 pounds, payable 7,000 pounds cash (to lie 
raised from an issue of first secured debentures of 10,000 pound*), 
3,000 pounds by tha delivery to the vendors of the 3,000 pounds 
remaining debentures, 6,300 pounds in second mortgage debentures, 
10,000 pounds by the company assuming mortgages to that sum, 
20,000 pounds by issue of 1,993 fully paid up shares (being 2,000 
shares less the seven allotted to the seven signatories of the memor
andum of association).

Clause 3 of the agreement accounted for the purchase price
thus:

Goodwill and trade marks............ 6,000 pounds
Freehold ......................................... 12,000 pounds
Leasehold ......................................... 500 pounds
Plant............................................... 27,000 pounds
Contract rights ............................... 250 pounds
Other property .............................. 250 pounds

46,300 pounds
Wragg was to be manager of the company for ten years at 100 

pounds a year.
Wragg and Martin and one Harrison were to be the first direc

tors until the ordinary meeting of the company in 1895.
The agreement was executed by the authority of these directors. 

It was registered as required by the Companies Act, 1867. A 
supplementary agreement was executed the same day, whereby the 
solicitors of the company undertook to raise 7,000 pounds by first 
debentures. 4,600 pounds was to be paid to Martin. 1.000 pounds 
to the credit of the company, and Wragg and Martin were to pay 
the debts of the company out of the residue.

The property was transferred to the company. The company 
paid over the 7.000 pounds and issued to the vendors the debentures, 
and allotted the fully paid up shares mentioned in the agreement. 
The company went into liquidation. At that time Wragg and 
Martin were registered holders of 911 and 891 fully paid up shares 
respectively.

The liquidator considered the shares improperly issued as fully 
paid up, and issued the summons, which was also a misfeasance 
summons, against the directors.

In support of this summons the liquidator produced a certifi
cate signed by Wragg and Martin as directors of the company, 
and countersigned by one Browning as secretary, which shewed that
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on the stocktaking of January 1st, 1894, there was stock-in-trade 
of the value of 15,375 pounds, and no more; and the liquidator 
also put in evidence a hook belonging to the«oompany containing 
entries headed “Purchase of Business” upon the debit side of 
which was entered “ 1st January, 1894. To vendors, 36,830 
pounds” (reckoning apparently without the 10,000 pounds mort
gages) and on the credit side was entered, also reckoning without
the mortgages :
“ 2nd Jan., 1894. By Stock................................... 15,375 pounds

Goodwill ................................... 6,000 “
“   500 41

Premises “ leasehold ” ........ 500 “
Fixtures and Plant................ 808 “
Premises “ Freehold Account ” 8,000 “
Balance to Goodwill, etc......... 11,617 “

36.830 “
The accountant who made these entries was called, and. upon 

being asked to explain this last entry, said that he found there was 
a sum of 11,647 pounds to he accounted for, and so he entered it 
in this way.

The summons was heard by Vaughan Williams, J„ who dis
missed it. The liquidator appealed.

IN THE COVRT OF APPEAL.

Liniuæy, L.J.. alter staling the facts of the case, continued:— 
The liquidator contends that the shares issued to Martin and Wragg 
were improperly issue as fully paid up, and cannot be properly so 
treated. No attempt has been made to impeach or set aside the 
agreement of January 10th. 189 4. Nor, having regard to the de
cision <if the House of Lords in Salomon v. Salomon d; Co. (1), is 
it * to hold that agreement invalid on the materials liefore
us. The company, a small one, promoted by the vendors
and managed by them, must lie treated as competent to buy the 
property which it was formed to acquire, and to take it at the price 
named by the vendors. The only question is whether the shares 
issued as fully paid up in part payment of the price can be treated 
ns fully paid up. »

Before examining the law upon this point, I will state the 
grounds on which the appellant contends that they cannot. It

(1) 1181171 A. C. 22.
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ii PI tears from the hook* of the company that the stock-in-trade, 
which, bv clause 3 of the agreement, i* taken to be worth £*27,300, 
was entered as of the value of £15.375 only, and it is contended 
that the paid-up shares given to the vendors must Ik- attributed in 
part at least to this difference of £11.000 odd. In other words, 
it is contended that the company ought to In- treated as having 
issued shares to the nominal amount of £‘20,000 (the rest of the 
£*27,300 being cash or delientures) in payment of goods of much 
less value—namely, of the value of £15,000 odd only—as both 
vendors and buyers well knew.

I am quite unable to take this view of the contract. I will 
assume that the stock-in-trade was worth only £15,000—i.e., that 
it would not have fetched more in the market. There was no agree
ment to buy the stock-in-trade at that price and to pay for it in 
shares of a larger nominal amount. The third clause in the agree
ment was merely inserted for stamp purposes. It was absolutely 
useless and meaningless for any other purpose. No evidence is 
required to prove it. No lawyer accustomed to the preparation of 
deeds can fail to see why it was inserted or its legal effect. Stamp 
duty had to he paid on so much of the £4<>.3oo as was liable to duty, 
and duty was payable in respect of so much of this sum as was 
attributable to the goodwill and of the freeholds and leaseholds, and 
of nothing else. These were valued at the respective sums men
tioned in clause 3: £‘27,300 remained and the stock-in-trade re
mained. and the €‘27,300 was attributed to that. I do not say that 
this was right: hut. whether right or wrong, the third clause does 
not in any way alter the real agreement between the vendors and 
the company.

The real agreement was that the vendors should sell and that 
the company should buy flic various properties mentioned in the 
schedule to the agreement for one sum of £10.300, which appar
ently was £11,000 more than could have been obtained from any 
other purchaser. But the parties did not appropriate any part of 
the purchase-money to any definite part of the property purchased, 
nor is the Court at liberty to do so. It would be wholly wrong to 
treat the agreement as one to pay €‘27.300 for stock-in-trade, valued 
as Itetween the vendors and the company at £15.375. and to attribute 
the whole of the share e to the purchase of that particular
item. To do this is to fasten on the parties a contract which they 
never made and one. moreover, which would entirely defeat their 
intentions if the appellant is right in his contention.

Such being the true agreement between the parties. I will en
deavour to ascertain the law -ahie to the case.

7
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In LeifchiliTit Pose (2), a limited company bought a patent and 

paid for it in paid-up shares; the holder was held not to be a con
tributory. The agreement was not sought to be set aside, and no 
question as to the actual value of the patent was raised. No one 
apparently thought that question material. This ease was decided 
in 1865 by Kindersley, Y.-(\, and is valuable as shewing that as 
early as that year it was taken for granted that shares in a limited 
company issued as paid up in consideration of property transferred 
to the company must Ik- treated as paid up unless the whole trans
action was set aside on the ground of fraud.

In 1869, I>nnumon<l's Cose (3) came before Oiftard, L.J., 
sitting as the Court of Ap|K-al, and it was then distinctly decided 
that even a subscriber of the memorandum of association could 
satisfy his liability in respect of the shares for which he subscrilied 
by paying for them in money or money’s worth, or, ns tiiffard, L..T., 
put it. in “ meal or in malt.” This general proposition has never 
I>een doubted ; but there was a difficulty in applying it to a suh- 
scrilier of the memorandum of association. The difficulty was to 
identify the shares which he was to receive as vendor with those 
which he had hound himself to take and pay for by subscribing the 
memorandum of association. This difficulty always arises in similar 
eases. It has never Ikh-ii doubted, so far as 1 know, that the obliga
tion of every shareholder in a limited company to pay to the com
pany the nominal amount of his shares could Ik* satisfied by a trans
action which amounted to accord and satisfaction or set-off as 
distinguished from payment in cash. In 1861, the Legislature 
rendered all such transactions invalid unless they were made pur
suant to a duly registered contract: but if there is such a contract, 
the law is now what it always was.

As regards the value of the property which a company can take 
from a shareholder in satisfaction of his liability to pay the amount 
of his shares, there has lieeti some difference of opinion. But it 
was ultimately decided by the Court of Appeal that, unless the 
agreement pursuant to which shares were to be paid for in property 
or services could Ik- impeached for fraud, the value of the projierty 
or services could not be inquired into. In other words, the value at 
which the company is content to accept the property must be treated 
as its value as between itself and the shareholder whose liability is 
discharged by its means.

The following arc the decisions which established this doctrine. 
The point was first raised in 1869 in Pell's Pose (4). Pell had

(2) (1805). L. R. 1 Kq. 231. (3) (1809). L. R. 4 Cli. 772.
(4) L. R. 8 Kq. 222.
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agreed to soil liis business to a limited company tor a certain number 
of fully paid-up shares which were allotted to him and were regis
tered in Ins name. On the winding-up "f the company, Lord 
Homilly held him to lx* a contributory in respect of these shares, 
but to be entitled to an inquiry as to the value of the property given 
for them, and to be allowed such value, but no more, towards pay
ment of them. This decision, however, was reversed on appeal by 
Giffard, L.J. (5). on the ground that the agreement for the sale 
of the business for paid-up shares not being impeaehed, the shares 
ought to be treated as paid for in money’s worth.

In Forbes and -Iadd's Case ((i ). Lord Hatherley clearly inti
mated his concurrence with the view that, unless the agreement 
was impeaehed. the value of the property given for the shares could 
not be gone into. In la re llaylan Hall Colliery Co. (7), Giffard, 
L.J.. again acted on the same principle, and. there being, as he said, 
“ some confusion in the views entertained of cases of this nature,” 
he went fully into the grounds of his decision, referring to the 
various sections of the Companies Act, 1805. which were material. 
He fully recognized the obligation of a shareholder to pay for his 
shares ; but lie again held that this obligation could he satisfied 
otherwise than by payment in money. In that case, the company 
had agreed to buy a colliery and to pay for it in shares, and the 
handing over of the colliery as the consideration for the shares was 
held to be payment in full (8). Vo question was raised as to the 
value of the colliery. In Lcelce’s Case (9). Stuart, V.-C.. criticised 
Pell’s Case (4), and evidently disapproved the decision of Giffard, 
L.J. ; but, although Lee he’8 Case (9) was affirmed on appeal, the 
Vice-Chancellor's strictures on Pell’s Case (I) were not approved 
(10).

In Jones’s Case, (11). the Court of Appeal again adhered to 
the principle laid down in Pell’s Case (4), Forbes and Judd’s 
Case (6), and In re Haylan Hall Colliery Co. (7), James, L.J., 
seems to have had some doubt whether he should have come to 
the conclusion he did if it had not been for the decisions; but 
I understand his doubt was as to the identification of the shares 
subscribed for with those given for the property taken by the 
company. Mellish. L.J.. had no misgivings, and expressly approved 
the decision of Giffard, L.J., in Pell’s Case (4).

In Maynard's Case (15), fully paid-up shares were allotted t<> a 
subscriber of the memorandum of association in payment of pro

fit) L. R. ft Oil. 11.
(6) L. R. 5 Cli. 1*70.
(7) Ibid. 340.
(8) L It it Cii. 3.17

(9) L. R. 11 Kq. 100.
(10) (1871 ). L. It. G Cli. 400
(11) 1870). L. It. 0 Cli. 48. 
(11») (1873) L. It. 0 Ch. 0O
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]K*rty sold by him to the company, lit wan held to have satisfied 
his liability, the company “ being free to accept payment in any 
honest way ** (13). It was proved, to the satisfaction of the Court, 
that the shares for which he subscribed were to he paid for in 
property to la* I fought bv the company at a sum equal to the amount 
of the shares subscribed for. It was not suggested that the agree
ment was ultra vires or depended for its validity on the value of the 
property.

All these cases arose liofore the Companies Act. 1867, came into 
operation, although some of them were decided at a later date. 
In Fotherf/ilVn Case (II). which arose after that Act was in force, 
the above decisions were again considered, and were held inapplic
able to eases to which that Act applied unless a proper agreement 
were duly registered. In FotherqilVs ( 'use (II). there was a regis
tered agreement, hut it was held not to apply to the shares for 
which he had subscribed the memorandum of association, and he 
was held to lie a contributory in respect of them. But I can find 
nothing to throw doubt on the application of the law. as settled in 
Pell’s Case (I), and the others referred to above, to similar cases 
arising since 1867. and in which the shares in question have been 
issued pursuant to a dulv registered agreement as required bv the 
Act.

In Amlersons Cuse (15). a colliery was sold to a limited com
pany for paid-up shares. A proper agreement was registered. The 
price of the colliery to the company was £150,000, to be paid in 
shares. The vendors had shortly before agreed to buy it for £66,000 
and to pay £42.000 in shares. They, therefore, made a huge profit. 
It was, nevertheless, held by the Court of Appeal that so long as 
the agreement for sale to the company was unimpeached, all the 
£150,000 shares must Ik* treated as fully paid up. This case is the 
last to which it is necessary to refer bearing directly on the question 
I am examining.

1 understand the law to be as follows : The liability of a share
holder to pay the company the amount of his shares is a statutory 
liability, ami is declared to be a specialty debt (Companies Act. 
1862, sec. 16), and a short form of action is given for its recovery 
(sec. 70). But specialty debts, like other debts, can lie discharged 
in more ways than one—e.g., by payment, by set-off, accord and 
satisfaction, and release—and, subject to the qualifications intro
duced by the doctrine of ultra vires, or, in other words, the limited 
capacity of statutory corporations, any mode of discharging a

(14) (1873). L. R. 8 Cli. 270.
(15) (1877). 7 Cli. I». 75.

(13) L. R. 9 Cli. 65.
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specialty debt is us available t«» a shareholder as t«» any other 
fcjiecialty debtor. It is, however, obviously lieyoiid the power of a 
limited company to release a shareholder from bis obligation with
out payment in money or money's worth. It cannot give fully 
paid-up shares for nothing and preclude itself from requiring pay
ment of them in money or money's worth: In re Lddyslone Murine 
Insurance Co. (1(>). nor can a company deprive itself of its right 
to future payment in cash by agreeing to accept future payments 
in some other way. It cannot substitute an action for the breach of 
a special agreement for a statutory action for non-payment of calls: 
see Cel/all's Case (IT).

From this, it follows that shares in limited companies cannot 
In- issued at a discount. By our law, the payment by a debtor to 
his creditor of a less sum than is due does not discharge the debt : 
and this technical doctrine lias also been invoked in aid of the law 
which prevents the shares of a limited company from living issued 
at a discount. But this technical doctrine, though often sufficient 
to decide a particular case, will not suffice as a basis for the wider 
rule or principle that a company cannot effectually release a share
holder from bis statutory obligation to pay in money or money's 
worth the amount of bis shares. That shares cannot In* issued at 
a discount was finally settled in the east* of the Oorei/um Gold Min
imi Co. of India v. Ho per (IK), the judgments in which are strongly 
relied upon by the appellant in this ease. It lias, however, never 
vet been decided that a limited company cannot buy property or 
pay for services at any price it thinks proper, and pay for them in 
fully paid-up shares. Provided a limited company does so honestly 
and not colourable, and provided that it lias not been so imposed 
upon as to be entitled to be relieved from its bargain, it appears to 
be settled by Cell’s Cast ( t ) and the others to which I have referred, 
of x' liicli Anderson’s Case (1o) is the most striking, that agreements 
by limited companies to pay for property or services in paid-up 
shares are valid and binding on the companies ami their creditors. 
I’lie legislature in istiT appears to me to have distinctly recognised 
such to be the law. but to have required, in order to make such 
agreements binding, that they shall be registered before the share- 
are issued.

There is certainly no decision yet which is opposed to the above 
statement of the law. The observations in In re Addlestone Lino
leum Co. ( 19), In re Almadn and Tirilo Co. (20), Lee v. Neuchâtel

(Ifl) IIAtftl 3 Ch. 0. (18) 118021 V C 12R.
(17) (1*071. L. It. 2 <’h. R27. (10) :t7 Ch. I>. 101.(L0) :w rii. n. 416.



PAYMENT OF SHAKES OTHERWISE THAN IN CASH.Î8

\sphatte Co. (21). and Ooregum Gobi Mining Co. of India v. 
Itoper (18), relied upon by the appellant in this case, fall far short 
of deriding that the value of the property or services paid for in 
shares can lx* inquired into or is material in any case in which the 
sale is not impeached. These and other cases decided upon the 
Act of 1H(i< shew (1) that since that Act. as before, shares must 
Ik* paid for in money or money’s worth ; (2) that since that Act, 
as before, they may lx* paid for in money’s worth ; (3) that since 
the Act, payment in money’s worth can only lx* effectually made 
pursuant to a properly registered contract : (4) that, even if there 
is such a contract, shares cannot he issued at a discount : (5) that 
if a company owes a person £100. the company cannot bv paying 
him €900 in shares of that nominal amount discharge him. even 
by a registered contract, from his obligation as a shareholder to pay 
up the other £100 in roepeet of those shares. That would lie issuing 
shares at a discount. The difference between such a transaction 
and paying for property or services in shares at a price put upon 
them by a vendor and agreed to by the company may not always 
Ik* very apparent in practice. Rut the two transactions are essen
tially different, and whilst the one is ultra vire*, the other is intro 
rire*. It is not law that persons cannot sell property to a limited 
company for fully paid-up shares and make a profit by the trans
action. We must not allow ourselves to lx* misled by talking of 
value. The value paid to the company is measured by the price 
at which the company agrees to buy what it thinks it worth its while 
to acquire. Whilst the transaction is un impeached, this is the only 
value to lx* considered.

This appears to me to lx* in complete accordance with the 
passages quoted from the judgments of Cotton. L.J.. in la re 
Mmada amt Tirito Co. (2ft). and Lords Watson and Macnaghten. 
in Ooregum Gold Mining Co. of Indio v. Itoper (18). Lord Her- 
schell’s judgment, as I understand it. is distinctly favourable to 
the respondents. In mv judgment, the law is settled, and cannot 
lx* declared wrongly settled by this Court, at any rate. If it is to 
he altered, the decisions which have settled it must be declared 
wrong by the House of Lords, or the law must be altered by Act 
of Parliament. Vaughan Williams, J., has had to consider this 
matter on more than one occasion—namely, in Chapman n Case 
(22). and again in the present case—and on both occasions, the 
principle on which he based his decision is. in my judgment, cor
rect. The summons which has raised the question of Martin and 
Wragg’s liability is of an unusual kind, being a misfeasance sum-

d-M) 41 Cli. I». 1. crj) iisft.’i 1 rii. 771.
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nions and an alternative ation to enforce payment up of the 
shares. It was dismissed with costs, and no question was raised 
on appeal, except the important question of principle which I have 
considered. The appeal must lie dismissed with costs.

A. L. Smith. L.J., and Rigby. L.J., reached the same con
clusion.

Directions or Conditions in Act or Charter of Incorporation to be 
Observed Prior to Commencement of Business.

EASTERN ARCÎÎIPELAtiO COMPANY v. THE QVEEN.

1854, 2 E. & It. 856.

On the above subject, it was said in above case bv 
Creswei.l, d.:—“Of these directions (which in this charter 

must lie treated as conditions), some appear to have been framed 
with the object of protecting the shareholders, others for the protec
tion of the public. The clause prohibiting the commencement of 
business until capital to a certain amount had been paid up is of the 
latter description, and extremely necessary for that purpose, inas
much as the creditors of this incorporated partnership would have 
no remedy against the members, hut against the corporate property 
only. If. then, the corporation, under colour of their charter, began 
to trade before they were authorized so to do, it was an abuse of their 
charter which worked a forfeiture, and rendered them liable to 
have it cancelled by means of a scire facuix. And this is a matter 
in which the subject is interested; the abuse of the franchise is to 
his prejudice : and lie, ex ilebifo jiislitUe. is entitled to a scire fac'uis 
to procure the cancellation of it. Every franchise granted by the 
Crown is subject to the implied condition, that it shall be used 
according to the grant : and if it lie used otherwise, the franchise is 
forfeited. Here, the franchise of being a corporation and trading 
as a corporation was to be exercised when a capital of £50,000 had 
been paid up: without any express condition, this would have been 
subject to an implied condition that they should not trade other
wise : and their trading as a corporation, when not authorized to 
do so, would lie an abuse of their charter.”

Note.—See the cute of Dominion Salraqe and Wreckinq Company v. 
The Attorney-General of Canada. 51 R. C. It. 72. in irhich the above cate 
is cited and followed.

44
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Directors' Relation to Company. Nature of Obligation.

In iik FOHK8T OF DKAX MIXING COMPANY.

1878, L. 11. lft Ch. 1). 450.

JR88KL, XI.It.

The Forest of Dean Coal Mining Company was formed in 1873 
for the purchase of certain collieries of which .1. F. Corbett was the 
owner.

In the negotiations for the purchase, in 1872, it was agreed that 
the purchase-nion -v for tin* collieries should Is- £35,000. to lie paid 
by the company partly in money and partly in shares; and it was 
agreed lietweeii Corliett and .1. F. .lolmson. the promoter of the 
company, that Johnson and his nominees should receive out of the 
purchase-money €10,000 for its . which sum was subse
quently paid to them. At that time. Osman Barrett had a mort
gage on the collieries for £7.000. and it was agreed that he should 
join in the conveyance, and take a fresh mortgage for the same 
amount. The property was accordingly conveyed to the trustee* of 
the company, and a fresh mortgage executed.

Barrett was informed by Corliett at the time of these trans. 
actions of the payment of the said sum of £10,000, hut he was not 
then a shareholder in the company, nor one of the proposed direc
tors. He afterwards qualified, and. in Decemlier. 1875. he became 
n director, but he did not take any steps towards recovering for 
the company the said sum of £10,000.

In 1877. an order was made for winding up the company, and 
the liqti" r now applied, by way of adjourned summons, to make 
Johnson and his nominees liable to repay to the company the said 
sum, and also to make Barrett liable for his alleged misfeasance 
in not taking steps to recover the money of the payment of which 
he was cognizant.

The main question was u r, under the above circumstances. 
Barrett was to In- made liable.

.Tksski.. M.ll. :—Î am quite clear about this ease. One must be 
very careful in administering the law of joint stock companies not 
to press so hardly on honest directors as to make them liable for 
these constructive defaults, the only effect of which would be to 
deter all men of any property, and perhaps all men who have any
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character to lose, from becoming director* of companies at all. On 
the one hand, I think the Court should do its utmost to bring 
fraudulent directors to account, and, on the other band, should also 
do its best to allow honest men to act reasonably as directors.

Wilful default, no doubt, includes the case of a trustee neglect
ing to sue, though he might bv suing earlier have recovered a 
trust fund—in that case, he is made liable for want of due diligence 
in his trust. But ! think directors are not liable on the same prin
ciple. Directors have sometimes boon called trustees, or commercial 
trustees, and sometimes they have been called managing partners; 
it does not much matter what you call them, so long as you under
stand what their true position is. which is that they are really com
mercial men managing a trading concern for the benefit of them
selves and of all the other shareholders in it. They are bound, no 
doubt, to use reasonable diligence, having regard to their positions, 
though probably an ordinary director, who only attends at the hoard 
occasionally, cannot he expected to devote as much time and atten
tion to the business as the sole managing partner of an ordinary 
partnership, but they are hound to use fair and reasonable diligence 
in the management of their company’s affairs, and to act honestly.

But where, without fraud and without dishonesty, they have 
omitted to get in a debt due to the company by not suing within 
time, or because the man was solvent at one moment and became 
insolvent at another, I am of opinion that it by no means follows 
as a matter of course, as it might in the case of ordinary trustees 
of trust funds or of a trust debt, that they are to be made liable. 
Traders have a discretion as t<* whether they shall sue their cus
tomers. a discretion which i* >t vested in the trustees of a debt 
under a settlement. Tn fact. the customers of a trading partner
ship are very often allow. , time, because the partners may think 
that, if they do not allow m time, they will drive the customers 
into bankruptcy and - iTer a greater loss than by giving them 
time; indeed, they n«-i only very often give them time, but they 
lend them money or sell them goods in the hope that better times 
may come and enable them to pay their debts.

Again, it may very often be most injurious to the trading con- 
pern to sue some of their debtors after tin* first few losses, because 
driving some of their debtors into bankruptcy might he very in
jurious to the trade, more so, in fact, than the chance of suffering 
a loss by letting them go on without taking action against them. 
Such a case as this has. in my opinion, no direct relation to the 
rule which makes it incumbent on a trustee to sue a debtor at once
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under pain of having the liability for the debt afterwards thrown 
upon him, on the ground that if lie hud sued, he could have got the 
money. On the other hand, as we know, a debtor must be presumed 
to be solvent, unless the trustee can shew lie was insolvent.

But, in my opinion, no such liability attaches to directors of 
joint stock companies. They must, as ordinary managing partners 
of a trading concern, he allowed a discretion, and not lie too much 
interfered with by the Court, or have inquiries made by the Court 
as to whether the debtor could have paid at a particular moment a 
larger or a smaller amount if he had been sued. So much with 
regard to ordinary debts.

Again, directors are c alled trustees. They are, no doubt, trustees 
of assets which have come into their hands, or which are under 
their control, but they are not trustees of a debt due to the com
pany. The company is the creditor, and, as I said before, they are 
only the managing partners. In mv opinion, it is extravagant to 
call them trustees of a debt when it has not been received. You 
may, of course, have an actual trust of a debt, as in the case I put 
before, where trustees have assigned to them a debt to get in, hut 
that is not the case with directors of a company. A director is 
the managing partner of the concern, and, although a debt is due 
to the concern, I do not think it is right to call him a trustee of 
that debt which remains unpaid, though his liability in respect of 
it may in certain cases and in some respects be analogous to the 
liability of a trustee. So much for the question of unpaid debts.

The next point is this: docs that reasoning which applies to a 
debt apply to a demand of this kind, which is a liability, though 
not strictly a debt? 1 do not think it does. There are totally 
different considerations applicable to this kind of demand or lia
bility from those applicable to an uncontested debt.

Analogy or illustration is sometimes useful. In the case of 
trustees newly appointed, their liability extends to seeing that they 
get the trust funds into their hands; but did anybody ever imagine 
that their liability extended beyond that, or that they are bound 
to inquire into all the dealings with the trust fund from the origin 
of the trust, and to pursue every past trustee who might by any 
means whatever have become liable to pay more than the actual 
trust funds? The case I would put in illustration is-this: suppose 
a trust of £10,000 consols, and one of the trustees with the con
nivance of the other sells out the stock and engages with it in 
trade; ten years afterwards, he replaces it; five years after that, the 
trustees retire, and new trustees arc appointed in their place, who 
find the fund intact. One of the trustees is then told, ‘‘It is all
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right now, but the money hus only been paid in five years before,” 
and is told that one of the former trustees had used it in his trade. 
It is intolerable to suppose that the new trustee should be made 
liable for not filing a bill, as it was formerly under the old pro
cedure, of bringing an action, as it is now, against the former 
trustee, or his representative, supposing he is dead, with a view of 
getting from him either the extra interest over and above the in
terest of the consols, or the profits he might have made from the 
use of the money in his business. Is that sort of liability on the 
part of a former trustee one which the new trustee is hound to 
enforce, though, no doubt, it would lie one which the cestui que trust 
has power to enforce? In my opinion, it would he extending the 
liability of trustees, which, in my judgment, is quite heavy enough 
as the law stands, to a point to which it has never been stretched 
before; and, as T have said before, 1 think if there has been any 
error at all in the course taken by the Courts of Equity against 
trustees, it has been in pressing honest trustees too far, one result 
of which has been that it is now very difficult to get people to accept 
offices of trust for which they receive no remuneration, and in 
respect of which they may be placed under great liabilities. I am 
always ready to make, and have always been desirous of making, a 
dishonest man liable for every farthing of which he has defrauded 
a trust, and of making him liable also to pay exemplary damages 
or interest in every case in which the law will allow it; but at the 
same time, 1 have always thought it would have been much more 
wise in Courts of Equity had they been less strict as regards mere 
omissions, or even what they have chosen to call neglect, on the 
part of persons who endeavour honestly and faithfully to perform 
their trust, but who, notwithstanding, either from some mere mis
take, or some error in law or of judgment on the part of themselves 
or their legal advisers, or of some defalcation on the part of their 
agents, have been made liable sometimes for vast sums of money, 
although they had taken every possible pains to appoint proper 
solicitors and counsel, and to engage proper agents to advise them, 
and to manage the estates, and to receive the rents and profits of 
them. Therefore, Ï think it is not the duty of a Judge to strain or 
stretch the law, so as to make it apply to new liabilities, and if 
such a case as I have mentioned came before me. Î certainly should 
not hold the new tmstec liable.

Here follows a discussion of the fuels in the light of these prin
ciples, in the course of which the Muster of the Rolls said:

“ In the first place. I have never heard that it has been held to 
he the duty of a director to communicate to his shareholders know
ledge acquired by him years before, as to misconduct with reference
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to the affairs of the company on the part of other persons for which 
they may be still liable. 1 know of no reason whatever why he 
should do so, or of anything which compels a director to disclose 
to his shareholders his antecedent knowledge, even of frauds com
mitted on the company.”

And the summons was dismissed.

In the case of Jn re Lands Allotment Company, 1804. L. R. 1 Cb. 
610, ut <k$S, Kay, L. J., says :—

‘‘I do not believe that there has over boon any deviation from the 
language of the lute Sir th urg- Jessel in the ease of In re Forest of Dean 
Coal ilining Company. Sir (ïeorge Jessel said this : ‘ Directors are called 
trustees. They are no doubt trustees of assets which have come into their 
hands, or which are under their control, but they are not trustees of a 
debt due to the company.' So that when they get assets of the company 
under their control or into their hands and deal with them in a way which 
is beyond the powers of the company, they are liable as for a breach of 
trust."

Promoters. Fiduciary Relation. Duty of Disclosure.

ERLANGER v. THE NEW SOMBRERO PHOSPHATE CO 

1878, L. R. 3 A. C. 1218.

HOUSE OF LORDS.

A “ syndicate " (or partnership) of persons, of which one K. was at 
the head, purchased from the official liquidator of an insolvent company an 
island said to contain valuable mines of phosphates. E., who managed the 
business of this purchase, prepared to get up a company to take over the 
island and to work the mines. He named five persons as directors. Two 
were abroad. Of the three others, two of the proposed directors were persons 
entirely under his control, and were furnished by him with the shares 
which were set forth in the memorandum of association as necessary to 
qualify for the office of director. One of these two persons appeared to 
have acted as a business agent for E.; the other was a private friend of 
E. The sale of the island was made, nominally, by a person who had 
really no interest in the island, and was made to the director who was 
the business agent of E., and who appeared as the purchaser for the com
pany. The two directors, with whom, through E.'s arrangement, a 
third person, />. (one entirely uninformed on the subject of the original 
purchase, and the subsequent sale), was associated, assuming to act ns 
directors of the company, accepted, on its behalf, the purchase. A pros
pectus was issued, giving a very favourable account of the scheme. 
Many persons took shares. At the first meeting of shareholders. D. took 
the chair as a director. Being questioned by a shareholder as to certain 
rumours relating to the purchase of the island and its price, on the first 
■ale, and then on its resale to the company. D. avowed his want of knowl
edge, but declared his belief in the goodness of the scheme. The real cir
cumstances of the sale and purchase were not disclosed to the share
holders, but the purchase of the island was adopted by the shareholders 
then present. This was in February, 1872. In June. 1872. there was a

Seneral meeting of the shareholders. The rumours before referred to had 
ecome stronger, and a committee of investigation was appointed ; on the
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roooipt of whose report in August. 1872. the original directors wore, at n 
public meeting, removed, and a new sot of dirootors appointed, with power 
to take measures, etc., for the benefit of the- company. The now directors 
entered into a correspondence with the vendors of the island, which termi
nated in nothing, and a bill was, in December, 1872, filed to rescind the 
contract.

Vice-Chancellor Malins had held that the transaction could 
not be set aside. The Court of Appeal reversed that decision. On 
appeal to the House of Lords it was said by

Lord Penzance (after reciting the facts) :—Can a contract so 
obtained be allowed to stand? The bare statement of the facts 
is, I think, sufficient to condemn it. From that statement l invite 
your Lordships to draw two conclusions: first, that the company 
never had an opportunity of exercising, through independent direc
tors, a fair and independent judgment upon the subject of this 
purchase; and, secondly, that this result was brought about by the 
conduct and contrivance of the vendors themselves. It was the 
vendors, in their character of promoters, who had the power and the 
opportunity of creating and forming the company in such a manner 
that with adequate disclosures of fact, an independent judgment on 
the company's behalf might have lieen formed. But instead of 
so doing they used that power and opportunity for the advance
ment of their own interests. Placed in this position of unfair 
advantage over the company which they were about to create, they 
were, as it seems to me, bound according to the principles con
stantly acted upon in the Courts of Equity, if they wished to make 
a valid contract of sale to the company, to nominate independent 
directors and fully disclose the material facts. The obligation rests 
upon them to shew they have not made use of the position which 
they occupied to benefit themselves; but I find no proof in the case 
that they have discharged that obligation. There is no proof that 
either Sir Thomas Dakin or Admiral Macdonald was aware of the 
price at which the property had just been brought under the auth
ority of the Court of Chancery, nor, indeed, that they even knew 
that the real vendors were also the promoters of the company. 
And there is certainly no proof that in the selection of the directors 
who were to be the company's agents for accepting and affirming 
the proposed purchase, the vendors used their power as promoters 
in such a way as to create an independent body capable of acting 
impartially in defence of the company’s interests.

A contract of sale effected under such circumstances is, I con
ceive, upon principles of equity liable to be set aside.

The principles of equity to which I refer have been illustrated 
in a variety of relations, none of them perhaps precisely similar to
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that of the present parties, but all resting on the same basis, and 
one which is strictly applicable to the present case. The relations 
of principal and agent, trustee and cestui que trust, parent and 
child, guardian and ward, priest and penitent, all furnish instances 
in which the Courts of Equity have given protection and relief 
against the pressure of unfair advantage resulting from the rela
tion and mutual position of the parties, whether in matters of 
contract or gift; and this relation and position of unfair advan
tage once made apparent, the Courts have always cast upon him 
who holds that position, the burden of shewing that he has not 
used it to his own benefit.

I have no difficulty, therefore, in asking your Lordships to 
assent to the proposition of the Lord Chancellor, that if, within a 
proper time after the completion of this purchase, a bill hod been 
filed by the company, the purchase must have been set aside. 
The question remains whether the present bill has been filed with 
sufficient promptitude for that purpose.

The learned Lord then discussed the question of delay, holding 
that there had been no delay in impeaching the transaction such 
as to deprive the company of the right to rescind.

Lord Cairns, L.C. :— * * * In the whole of this pro
ceeding up to this time the syndicate, or the house of Erlanger as 
representing the syndicate, were the promoters of the company, 
and it is now necessary that 1 should state to your Lordships in what 
position I understand the promoters to be placed with reference 
to the company which they proposed to form. They stand, in my 
opinion, undoubtedly in a fiduciary position. They have in their 
hands the creation and moulding of the company ; they have the 
power of defining how, and when, and in what shape, and under 
what supervision, it shall start into existence and begin to act as a 
trading corporation. If they arc doing all this in order that the 
company may, as soon as it starts into life, become, through its 
managing directors, the purchaser of the property of themselves, 
the promoters, it is. in my opinion, incumbent upon the promoters 
to take care that, in forming the company, they provide it with 
an executive, that is to say, with a board of directors, who shall 
both be aware that the property which they are asked to buy is the 
property of the promoters, and who shall be competent and impar
tial judges as to w'hcther the purchase ought or ought not to l»e 
made. I do not say that the owner of property may not promote 
and form a joint stock company, and then sell his property to it, 
but I do say that if he does he is hound to take care that he sells
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it to the company through the medium of a board of directors 
who can and do exercise an independent and intelligent judgment 
on the transaction, and who are not left under the belief that the 
property belongs, not to the promoter, but to some other person.

Lord Cairns thought there had been delay which deprived the 
company of the right to relief.

The other learned Lords delivered judgments to the like effect 
as that of Lord Penzance.

Transactions Between Company and Shareholders. Sale by Direc
tor to Company. Right of Majority Shareholder to 

Vote Though Personally Interested.

NORTH-WEST TRANSPORTATION COMPANY, LIMITED, 
AND JAMES HITCHES BEATTY, et al. (Defendants. 
Appellants) v. HENRY BEATTY (Plaintiff, Respond
ent).

L. R. 12 A. C. 581).

THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL.

The plaintiff, Henry Beatty, was a shareholder in the defen
dant company, and sued on behalf of himself and all other share
holders in the company, except the defendant shareholders. The 
defendants are the company and five shareholders, who at the 
commencement of the action were the directors of the company. 
The claim was to set aside a sale made to the company on Febru
ary 10th, 1883, by James Hughes Beatty, one of the directors of 
a steamer called the United Empire, of which, previously to such 
sale, lie was sole owner. The by-law of the shareholders ratify
ing the purchase was carried on February 16th, 1883. bv means of 
votes of the defendant. James Hughes Beatty. The meeting of 
February 16th was called pursuant to a resolution passed at the 
annual meeting held on February 7th. The case originated in 
the Ontario Courts, and went from there to the Supreme Court 
of Canada, and thence to the Privy Council. The Supreme Court 
of Canada had decided against the transaction because of the 
defendant James Hughes Beatty’s acting in double ami conflict
ing characters.
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The advice of the Board to Her Majesty was expressed, in part, 
as follows by

Sir Richard Baugallay :— * * * The general principles 
applicable to cases of this kind arc well established. Unless some 
provision to the contrary is to be found in the charter or other 
instrument by which the company is incorporated, the resolution 
of a majority of the shareholders, duly convened, upon any question 
with which the company is legally competent to deal, is binding 
upon the minority, and consequently upon the company, and every 
shareholder has a perfect right to vote upon any such question, 
although he may have a personal interest in the subject-matter 
opposed to, or different from, the general or particular interests 
of the company.

On the other hand, a director of a company is precluded from 
dealing, on behalf of the company, with himself, and from enter
ing into engagements in which he has a personal interest conflict
ing, or which possibly may conflict, with the interests of those 
whom he is bound by fiduciary duty to protect; and this rule is 
as applicable to the case of one of several directors as to a managing 
or sole director. Any such dealing or engagement may, however, 
be affirmed or adopted by the company, provided such affirmance or 
adoption is not brought about by unfair or improper means, and 
is not illegal or fraudulent or oppressive towards those shareholders 
who oppose it.

(The farts were here set forth at length and the decisions of ths 
lower Courts recited.)

From this decision of the Supreme Court of Canada the appeal 
has been brought with which their Lordships have now to deal. 
The question involved is doubtless novel in its circumstances, and 
the decision important in its consequences; it would be very unde
sirable even to appear to relax the rules relating to dealings between 
trustees and their beneficiaries; on the other hand, great confusion 
would be introduced into the affairs of joint stock companies if 
the circumstances of shareholders, voting in that character at gen
eral meetings, were to he examined, and their votes practically 
nullified, if they also stood in some fiduciary relation to the 
company.

It is clear upon the authorities that the contract entered into 
by the directors on the 10th of February could not have been en
forced against the company at the instance of the defendant J. H. 
Beatty, but it is equally clear that it was within the competency of
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the shareholders at the meeting of the 16th to adopt or reject it. 
In form and in terms they adopted it by a majority of votes, and 
the vote of the majority must prevail, unless the adoption was 
brought about by unfair or improper means.

The only unfairness or impropriety which, consistently with 
the admitted and established facts, could he suggested, arises out 
of the fact that the defendant .1. IT. Beatty possessed a voting 
power as a shareholder which enabled him, and those who thought 
with him, to adopt the.by-law, and thereby either to ratify and 
adopt a voidable contract, into which he, as a director, and his 
co-directors had entered, or to make a similar contract, which 
latter seems to have been what was intended to he done by the 
resolution passed on the 7th of February.

It may he quite right that, in such a ease, the opposing minority 
should he able, in a suit like this, to challenge the transaction, 
and to shew that it is an improper one. and to he freed from 
the objection that a suit with such an object can only he maintained 
by the company itself.

But the constitution of the company enabled the defendant J. 
II. Beatty to acquire this voting power; there was no limit upon 
the number of shares which a shareholder might hold, and for 
every share so held he was entitled to a vote; the charter itself 
recognised the defendant as a holder of 200 shares, one-third of 
the aggregate number; he had a perfect right to acquire further 
shares, and to exercise his voting power in such a manner as to 
secure the election of directors whose views upon policy agreed 
with his own, and to support those views at any shareholders’ 
meeting; the acquisition of the United Km pire was a pure question 
of policy, as to which it might he expected that there would be 
differences of opinion, ami upon which the voice of the majority 
ought to prevail : to reject the votes of the defendant upon the 
question of the adoption of the by-law would he to give effect to the 
views of the minority, and to disregard those of the majority.

The Judges of the Supreme Court appear to have regarded the 
exercise by the defendant J. II. Beatty of his voting jn.wor as of 
so oppressive a character ns to invalidate the adoption of the 
by-law; their Lordships are unable to adopt this view; in their 
opinion the defendant was acting within his rights in voting as 
he did, though they agree with the Chief Justice in the views 
expressed by him in the Court of Appeal, that the matter might 
have been conducted in a manner less likely to give rise to objection.
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Their Lordships will humbly advise Her Majesty to allow' the 
appeal; to discharge the order of the Supreme Court of Canada; 
and to dismiss the appeal to that Court with costs; the respondent 
must bear the costs of the present appeal.

See also Burlanrf V. Earle. (1)

Identity of Company as Distinct from Persons Holding its Shares. 
“ One-man Company.”

SALOMON v. SALOMON AND COMPANY. LIMITKD. 

1807, A. C. 22.

THE HOUSE OF I.ORDS.

A trailer sold n solvent business to n limited eompnuy with a nominal 
capital of 40.000 sliures of £1 each, tin* company consisting only of the 
vendor, his wife, a daughter and four sons, who subscribed for one share 
each, all the terms of sale being known to and approved by the shareholders. 
In part payment of the purchase-money debentures forming a flouting 
security were issued to the vendor. Twenty thousand shares were also 
issued to him and were paid for out of the purchase-money. These shares 
gave the vendor the power of outvoting the six other shareholders. No 
shares other than these 20,007 were ever issued. All the requirements of 
the Companies Act, 1802, were complied with. The vendor was appointed 
managing director, bad times came, the company was wound up, and after 
satisfying the debentures there was not enough to pay the ordinary 
creditors.

The Courts below had held that the formation of the company 
nnd the transactions above mentioned were a scheme to enable 
the trader (the appellant) to carry on business in the name of the 
company, with limited liability, contrary to the true intent and 
meaning of the Companies Act, 1862, and further to enable him 
to obtain a preference over other creditors of the company by pro
curing a first charge on the assets of the company by means of the 
debentures. The judgment in effect was that the company (in 
liquidation) was to he indemnified by the appellant from the com
pany's unsecured debts, and was to have a lien upon the debentures 
till the judgment was satisfied, and there were declarations in 
accordance with the above holdings. There was a cross-appeal 
by the company for the rescission of the agreement, cancellation of 
the debentures and repayment of moneys paid to the trader under 
those transactions.

(1) 1902 A. C. 83.
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On appeal to the House of Lords,

Lord Halsbvby, L.C. :—My Lords, the important question 
in this case, 1 am not certain it is not the only question, is whether 
the respondent company was a company at all—whether in truth 
that artificial creation of the Legislature had been validly consti
tuted in this instance; and in order to determine that question 
it is necessary to look at what the statute itself has determined in 
that respect. 1 have no right to add to the requirements of the 
statute, nor to take from the requirements thus enacted. The sole 
guide must he the statute itself.

Now, that tlu-rc were seven actual living persons who held 
shares in the company has not been doubted. As to the proportion
ate amounts held by each I will deal presently; but it is important 
to observe that this first condition of the statute is satisfied, and it 
follows as a consequence that it would not be competent to any 
one—and certainly not to these persons themselves — to deny that 
they were shareholders.

I must pause here to point out that the statute enacts nothing 
ns to the extent or degree of interest which may be held by each of 
the seven, or as to the proportion of interest or influence possessed 
by one or the majority of the shareholders over the others. One 
share is enough. Still less is it possible to contend that the motive 
of becoming shareholders or of making them shareholders is a 
field of inquiry which the statute itself recognises as legitimate. If 
they are shareholders, they are shareholders for all purposes; and 
even if the statute was silent as to the recognition of trusts, 1 
should be prepared to hold that if six of them were the cestuis 
que trust of the seventh, whatever might be their rights inter tte, 
the statute would have made them shareholders to all intents and 
purposes with their respective rights and liabilities, and, dealing 
with them in their relation to the company, the only relations which 
T believe the law would sanction would he that they were corpora
tors of the corporate body.

I am simply here dealing with the provisions of the statute, and 
it seems to me to be essential to the artificial creation that the law 
should recognise only that artificial existence—quite apart from 
the motives or conduct of individual corporators. In saying this, 
I do not at all mean to suggest that if it could be established that 
this provision of the statute to which 1 am adverting had not been 
complied with; you could not go liehind the certificate of incorpor
ation to shew that a fraud had been committed upon the officer 
entrusted with the duty of giving the certificate, and that by some
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proceeding in the nature of scire facias you could not prove the 
fact that the company had no real legal existence. Hut short of 
such proof it seems to me impossible to dispute that once the com
pany is legally incorporated it must be treated like any other inde
pendent person with its rights and liabilities appropriate to itself, 
and that the motive of those who took part in the promotion of 
the company arc absolutely irrelevant in discussing what those 
rights and liabilities arc.

1 will for the sake of argument assume the proposition that 
the Court of Appeal lays down—that the formation of the company 
was a mere scheme to enable Aron Salomon to carry on business in 
the name of the company. I am wholly unable to follow the 
proposition that this was contrary to the true intent and mean
ing of the Companies Act. I can only find the true intent and 
meaning of the Act from the Act itself ; and the Act appears to me 
to give a company a legal existence with, as I have said, rights 
and liabilities of its own, whatever may have been the ideas or 
schemes of those who brought it into existence.

I observe that the learned Judge ( Vaughan Williams, J.), held 
that the business was Mr. Salomon’s business, and no one else’s, and 
that he chose to employ as agent a limited company ; and he pro
ceeded to argue that he was employing that limited company as 
agent, and that he was bound to indemnify that agent (the com
pany). 1 confess it seems to me that that very learned Judge be
comes involved by this argument in a very singular contradic
tion. Either the limited company was a legal entity or it was 
not. If it was, the business ltelonged to it and not to Mr. Salo
mon. If it was not, there was no person and no thing to be an 
agent at all ; and it is impossible to sav at the same time that there 
is a company and there is not.

Lind lev, L.J., on the other hand, affirms that there were seven 
members of the company ; but he says it is manifest that six of 
them were members simply in order to enable the seventh himself 
to carry on business with limited liability. The object of the whole 
arrangement is to do the very thing which the Legislature intended 
not to be done.

It is obvious to inquire where is that intention of the Legislature 
manifested in the statute. Even if we were at liberty to insert 
words t«> manifest that intention, I should have great difficulty in 
ascertaining what the exact intention thus imputed to the Legisla
ture is, or w'as. In this particular case it is the members of one 
family that represent all the shares ; but if the supposed intention
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is not limited to so narrow a proposition as this, that the seven 
shareholders must not be members of one family, to what extent 
may influence or authority or intentional purchase of a majority 
among the shareholders be carried so as to bring it within the sup
posed prohibition? It is, of course easy to say that it was contrary 
to the intention of the Legislature—a proposition which, by reason 
of its generality, it is diflicult to bring to the test ; but when one 
seeks to put as an affirmative proposition what the thing is which 
the Legislature has prohibited, there is, as it appears to me, an 
insuperable difficulty in the way of those who seek to insert by 
construction such a prohibition into the statute.

As one mode of testing the proposition, it would Ik; pertinent 
to ask whether two or three, or indeed all seven, may constitute 
the whole of the shareholders? Whether they must be all inde
pendent of each other in the sense of each having an independent 
beneficial interest? And this is a question that cannot he an
swered by the reply that it is a matter of degree. If the legislature 
intended to prohibit something, you ought to know what that 
something is. All it has said is that one share is sufficient to 
constitute a shareholder, though the shares may be 100,000 in 
number. Where am 1 to get from the statute itself a limitation of 
that provision that that shareholder must he an independent and 
beneficially interested person?

My Lords, I find all through the judgment id' the Court of 
Appeal a repetition of the same proposition to which I have 
already adverted—that the business was the business of Aron 
Salomon, and that the company is variously described as a myth 
and a fiction. Ix>pes, L.J., says: “The Act couti the in
corporation of seven independent bond fide members, who had 
a mind and a will of their own, and were not the mere puppets of an 
individual who, adopting the machinery of the Act, carried on 
his old business in the same wav as before, when he was a sole 
trader.” The words “seven independent bunâ fide members with 
a mind and will of their own, ami not the puppets of an individual,” 
are by construction to be read into the Act. Lopes, L..L. also said 
that the company was a mere uominis umbra. Kay. L.J.. says: 
“ The statutes were intended to allow seven or more persons, 
bond fide associated for the purpose of trade, to limit their lia
bility under certain conditions and to become a corporation. But 
they were not intended to legalise a pretended association for the 
purpose of enabling an individual to carry on his own business with 
limited liability in the name of a joint stock company.”

0646
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My Lords, the learned Judges appear to me not to have been 
absolutely certain in their own minds whether to treat the company 
as a real thing or not. If it was a real thing; if it had a legal 
existence, and if consequently the law attributed to it certain rights 
and liabilities in its constitution as a company, it appears to me 
to follow as a consequence that it is impossible to deny the 
validity of the transactions into which it has entered.

Vaughan Williams, J., appears to me to have disposed of the 
argument that the company (which for this purpose he assumed 
to be a legal entity) was defrauded into the purchase of Aron 
Salomon’s business because, assuming that the price paid for the 
business was an exorbitant one, as to which 1 am myself not 
satisfied, but assuming that it was, the learned Judge most cogently 
observes that when all the shareholders are perfectly cognisant 
of the conditions under which the company is formed and the con
ditions of the purchase, it is impossible to contend that the com
pany is being defrauded.

The proposition laid down in Erlanger v. New Sombrero Phos
phate Co. (1), (I quote the head-note), is that “Persons who 
purchase property and then create a company to purchase from 
them the property they possess, stand in a fiduciary position towards 
that company, and must faithfully state to the company the facts 
which apply to the property, and would influence the company 
in deciding on the reasonableness of acquiring it.” Put if every 
member of the company—every shareholder—knows exactly what is 
the true state of the facts (which for this purpose must be assumed 
to be the case here), Vaughan Williams, J.’s, conclusion seems to me 
to be inevitable that no case of fraud upon the company could here 
be established. If there was no fraud and no agency, and if the 
company was a real one and not a fiction or a myth, every one of the 
grounds upon which it is sought to support the judgment is dis
posed of.

My Lords, the truth is that the learned judges have never 
allowed in their own minds the proposition that the company 
has a real existence. They have been struck by what they have 
considered the inexpediency of permitting one man to be in influ
ence and authority the whole company; and, assuming that such 
a thing could not have been intended by the Legislature, they have 
sought various grounds upon which they might insert into the Act 
some prohibition of such a result. Whether such a result be right 
or wrong, politic or impolitic, I say, with the utmost deference to

(1) 3 App. Cas. 1218.
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the learned Judges, that we have nothing to do with that question 
if this company has been duly constituted by law; and, whatever 
may be the motives of those who constitute it, J must decline 
to insert into that Act of Parliament limitations which are not 
to be found there.

1 have dealt with this matter upon the narrow hypothesis 
propounded by the learned Judges below ; but it is, I think, on In
justice to the appellant to say that 1 see nothing whatever to justify 
the imputations which are implied in some of the observations 
made by more than one of the learned Judges. The appellant, 
in my opinion, is not shewn to have done or to have intended to 
do anything dishonest or unworthy, hut to have suffered a great 
misfortune without any fault of his own.

The result is that I move your Lordships that the judgment 
appealed from be reversed, but as this is a pauper case, I regret 
to say it can only be with such costs in this House as arc appro
priate to that condition of things, and that the cross-appeal be dis
missed with costs to the same extent.

The other learned Lords agreed in allowing the appeal and 
dismissing the cross-appeal.

ATTO R N E Y-G E N E R A L (CANADA) v. STANDARD TRUSTS 
COMPANY OF NEW YORK.

1911, A. C. 498.

THE JUDICIAL COMMITTEE OF THE FUIVY COUNCIL.

In this case Viscount Haldane in delivering the judgment of 
the Judicial Committee of the Privy Council points the distinction 
Itotween the two last cases, as follows :

In the course of the argument for the appellant the well-known 
ease of Erlanger v. New Sombrero Phosphate Company was much 
relied on as shewing that the action of the directors could not 
stand. It is sufficient to observe that for the reasons given in the 
House of Lords in Salomon v. Salomon the doctrine of the former 
case lias no application to circumstances such as those of the pre
sent case, where every one interested in the capital of the company 
has, with full knowledge, concurred in the act impeached.
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Directors' Duty to Shareholders.

ALEXANDER v. AUTOMATIC TELEPHONE COMPANY.

6!) L. J. Ch. 428 ; L. R. 1900, 2 Ch. 56.

THE COURT OF APPEAL.

This action was brought by Messrs. Alexander and Gibbs, 
“ suing on behalf of themselves and all other shareholders ” in 
the defendant company, against the company and three of its direc
tors, Margowski, Cohen, and Sworn. The plaintiffs were the two 
other members of the board.

The company was incorporated on July 1, 1897, with a capital 
of £100,000 in shares of 5s. each.

The signatories to the memorandum were Margowski for 19,100 
shares, the same (as managing director of the Honduras Govern
ment Banking and Trading Co.) for 6,000 shares, the plaintiffs 
Alexander and Gibbs for 10 shares each, Cohen for 200 shares, and 
Sworn for 800 shares. Two other signatories signed for 10 shares 
each.

Article 5 of the articles of association provided that the shares 
of the company should he “ under the control of the directors, who 
may, subject to the terms of the company’s memorandum of associa
tion, issue, allot, or otherwise dispose of the same to such persons, 
for such consideration, and upon such terms and conditions as the 
board may determine * * * and may make arrangements on the 
issue of shares for a difference between the holders of such shares 
in the amount of calls to he paid and in the time of payment of such 
calls.”

By article 13 it was provided that the directors might, “sub
ject to any special terms made on allotment, * * * from time 
to time make such calls upon the members in respect of all moneys 
unpaid on their shares as they think fit, provided that one 
month’s notice at least is given of the time and place for payment, 
and that no one call shall exceed 20 per cent, of the nominal 
amount of the shares, and that such calls shall he made at intervals 
of not less than one month.

By article 121 dividends were payable in proportion to the 
amount paid up on the shares.
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The memo uni shares and a number of other shares were 
allotted, and on all of them, except those held by Margowski, Cohen. 
Sworn, and the Honduras Co., the sum of 3s.—that is, Gd. on ap
plication and 2s. Gd. on allotment—had been paid. In respect of 
the excepted shares the | ills alleged that only £ « 8 I in all 
bad I teen paid, and that on these shares there was still due and 
payable the sum of 4*3,1 TG, and the plaintiffs complained that the 
three defendant directors, being a majority of the hoard, were able 
to, and did, control its action by their votes, and in breach of 
their duty as directors, and against the interests of the defendant 
company, prevented the passing of resolutions or taking steps to 
enforce payment by such defendants or the Honduras Co. (in 
which they were said to be interested), of the amounts due on 
their shares and the shares held by the Honduras Co. ; that the 
defendant directors, by means of their voting power, had made 
a further call of Is. per share ; that they were acting in further
ance of their own interests and in fraud of the rights of the 
other shareholders, and were using the powers entrusted to them 
as directors for their own ends, and not for the benefit of the com
pany. It was also alleged that the defendant directors had control 
of the majority of the votes of the shareholders of the defendant 
company.

The plaintiffs asked for a declaration that the holders of the 
memorandum shares were bound to pay up 3s. |>er share—namely, 
Gd. on application and 2s. Gd. on allotment—like the holders of 
other shares.

For the defence it was pleaded that on ,1 une 30th, 1807, before 
the company was incorporated, it was agreed at a meeting of the 
signatories that nothing should he payable by any of the defend
ant directors or the ~ s Co. on application or allotment in 
respect of their memorandum shares, and that the memoran
dum was signed on this condition ; that at a hoard meeting, 
after incorporation — namely, on duly 5th, 1H!)7 — two resolu
tions were passed (both plaintiffs being present and voting in 
their favour), for the allotment of shares; that by the first 
resolution the memorandum shares were allotted without requir
ing payment on allotment, and that by the second resolution 
a payment of 2s. Gd. per share in respect of other shares was 
required on allotment. The defendant directors also said that 
they were acting under the articles and in the interests of the 
company and had committed no breach of duty. It was also pleaded
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in the defence that this was an attempt to interfere with the in
ternal management of the company, and that the action was not 
maintainable in this form.

Since the issue of the writ the défendant Cohen had retired 
from the hoard of directors.

On the action coming for trial, both the plaintiffs admitted 
being present at the meeting of the signatories on June 30th, and 
at the first meeting of the directors on July 5th, 1897, hut denied 
that any such agreement as alleged was come to on June 30th, and 
said that the resolutions passed on July 5th were not properly ex
plained to the meeting. The view taken of the evidence on this 
point in the Court of Appeal is stated in the judgments.

It was admitted that, when the writ was issued, the defend
ant directors held a majority of the shares of the company.

Cozens-ITardy, J., dismissed the action.

The plaintiffs appealed.

Lindley, M.J?., read the following judgment: Subscribers to 
a memorandum of association of a company limited hv shares arc 
liable, and only liable, hv virtue of their subscription, to pay up 
the amount of their shares as and when called up. The times 
when payments are to he made and the amounts to he paid arc not 
prescribed by statute, except by section .‘18 of the Companies Act, 
1862, which only comes into operation when the company is being 
wound up. Hut until the commencement of the winding up of 
the company the times and amounts of payment depend, apart from 
express agreement between the company and the signatories, on the 
company’s articles of association. In the absence of other articles. 
Table A will lie applicable. That this is the true position of those 
who sign the memorandum of association is perfectly plain from 
the Companies Act. 1862, sections 8. 11, 11. 15, 23. and 38. and 
'fable* A, articles 1-7. A subscriber of a memorandum becomes by 
section 23 a member in respect of the number of shares sub
scribed for by him. without any further application by him or allot
ment of shares to him. Hut as by section 22 all shares have to 
he numbered, and the numbers must be entered in the register 
(sec section 25). there must he an appropriation to each 
subscriber of the proper number of shares properly numliered. 
not to constitute him a member, hut to enable a proper register 
to be kept and proper certificates to he given and transfers 
made—see sections 22. 25. and 31. and Table A. articles 2. 3,
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and 8-16. It follows from this that, in the absence of any 
special agreement or article requiring a subscriber of a mem
orandum of association to make some payment on subscription 
or allotment, nothing is payable bv him ns a subscriber in respect of 
his shares until calls are made upon them. This is the strength 
nf the defendants’ ease. Further, if more shares than those taken 
by the subscribers of the memorandum are issued by the directors, 
there is nothing to prevent them from offering those shares on 
such terms as regards payment to the company on application and 
allotment as the directors may think expedient. Payments so 
required to be made are not calls, because the payments are to 
be made by persons who are not yet members; but, when made, 
those payments must be treated, unless otherwise agreed, as pay
ments on account of the nominal capital of the company, ami as 
reducing pro tanfo the liability of those who pay. Such persons 
have nothing to complain of if they pay according to their 
bargain, and the subscribers of the memorandum pay according 
to theirs. This is the weakness of the plaintiffs’ case. From 
this point of view the plaintiffs have no ground of complaint, and 
the decision appealed from is unimpeachable.

But there is another point of view from which the case must 
be regarded. There arc other elements in the case which have to 
be taken into consideration, and on which the plaintiffs strongly 
rely. The directors, who had subscribed the memorandum for an 
unusually large number of shares, issued shares to other persons on 
the terms that 6d. per share should be paid on application and 
2s. 6d. per share on allotment—that is, 3s. per share had to be 
paid by the allottees, whilst the directors themselves paid nothing 
in respect of their own shares. The directors in fact so managed 
matters as to place themselves in a better position as regards pay
ment than the other shareholders, and they did so without inform
ing the other shareholders of the fact. This, the plaintiffs con
tend, was a breach of duty on the part of the directors to those who 
applied for and took shares upon the faith that the directors were 
not obtaining advantages at their expense. It. is no answer to 
the plaintiffs’ case so put to appeal to the contracts alone, for the 
charge is that the directors were guilty of a breach of duty in 
procuring those contracts and in taking advantage of them so as to 
benefit themselves at the expense of the other shareholders. Tn 
the statement of claim and in the Court below the defendants 
were charged with deliberate fraud; hut this charge was ulti
mately abandoned in the Court below, and. having been abandoned, 
it cannot he brought forward again, or he listened to on appeal.
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But, apart from all fraud, and although the directors acted in 
the belief that they were doing nothing wrong, there may, never
theless, have been a breach of duty such as is relied upon, and it 
is necessary to consider whether there was or was not.

The company was registered on duly 1st, 1897. On June 30th 
the memorandum of association was signed, and the subscribers 
had a meeting at which, it is said, they agreed that the defend
ants should pay nothing in respect of their shares on allotment. 
Such an agreement, if come to, could not, of course, hind the coin- 
pan v, which was not then formed. But the defendants say that 
the plaintiffs Alexander and (iihhs were then told that the defend
ants were not to pay up anything on their shares on allotment, 
ami that the plaintiffs assented to this arrangement. The plain
tiffs emphatically deny that they knew of or assented to anv such 
arrangement. On July .r>th, the first meeting of the directors was 
held, and on that day two resolutions were passed. One was that the 
shares subscribed for by those who signed the memorandum of 
association should In- allotted to them. The resolution treats them 
as applying for 26,4 10 shares of 5s. each, and of having those 
shares allotted to them in the quantities applied for by each, 
“ as per applications and allotment sheet marked A, now signed by 
the chairman.” This shewed that three of those subscribers of 
ten shares each—namely Alexander, (iihhs, and Baron Cohen— 
had paid up or were to pay 3s. per share in respect of their fis. 
shares. There was nothing to shew that the other subscribers had 
paid or were to pay anything on their shares. There was a conflict 
of evidence at trial as to whether the defendants did or did not 
explain to their co-directors that they did not intend to pay up Ss^ 
on their shares. The plaintiffs Alexander and Gibbs distinctly 
deny that they were told anything of the sort. They deny that they 
saw the sheet A. The defendant Cohen and the secretary say that 
it was explained that the others did not intend to pay, and that the 
sheet A was produced. The learned Judge finds that Alexander 
and Gibbs knew of the resolution and concurred in it, but he does 
not say that these gentlemen are not to be believed when they 
deny that they were informed that the other directors were not 
going to pay.

So far as it is necessary for the defendants to rely on any agree
ment exempting them from liability to pay 3s. like other share
holders, I am of opinion that they fail in proving such an agree
ment. The resolution of July fith, to which 1 am referring, did 
not by itself, and apart from the conduct of the defendants as 
directors, either increase or diminish the defendants’ liability as



subscribers of the memorandum of association. It ► ' carried 
out what, their subscription involved. The other resolution passed 
at the same meeting was to allot ff.fdiO shares to persons who had 
applied for them oil payment of 2s. (id. per share. This was in addi
tion to (id. per share already paid on application. Other shares 
have been issued on similar terms. Both the plaintiffs Alexander 
and Gibbs are holders of shares besides those for which they sub- 
serilted the memorandum of association ; and they paid up ils. per 
share for all of them on allotment. So far. therefore, they are in 
the same position as all the other shareholders except the defend
ants. The fact, however, that three subscribers of the memorandum 
paid ils. on' their shares, whilst the defendants did not, is difficult 
to reconcile with the existence of any understanding that all the 
subscribers should stand on their strict legal rights. The defend
ants rely on article 5 as entitling the directors to issue shares on 
any terms they think expedient, and to make differences between 
some shareholders and others. But this, I am satisfied, is an after
thought. The defendants were not in fact acting on this article 
at all. But, even if they did, this article would not, in my opinion, 
justify them in making a difference in their own favour without 
disclosing the fact to the shareholders and obtaining their consent 
to the arrangement.

The Court of Chancery has always exacted from directors 
the observance of good faith towards their shareholders and to
wards those who take shares from the company and become co- 
adventurers with themselves ami others who may join them. The 
maxim caveat cniptor has no application to such eases, and directors 
who so use their ]towers as to obtain benefits for themselves at 
the expense of the shareholders, without informing them of the 
fact, cannot retain those benefits and must account for them to the 
company, so that all the shareholders may in them.
(lilbert’s Case (1), is only one of many instances illustrating this 
principle. In this case there is no <|uestion that, by obtaining 3s. 
a share from the other shareholders and paying nothing themselves, 
the defendants threw upon the other shareholders a burden which 
they did not share themselves. It is true that by article 121 
dividends were only payable in proportion to the amounts paid 
up on the shares : and as regards dividends, had there1 been any, 
the defendants would have been at a disadvantage. But the ad
vantage they obtained at the expense of the other shareholders was 
the advantage of deferring their own contributions to the funds of 
the company at the expense of the other shareholders. This, in

(1) 39 L. .1. Cli. *37 : L. R. 3 Hi. 3T.0.
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my opinion, was a clear breach of duty, unless the other share
holders knew of it and sanctioned it.

The defendants say that the memorandum and articles, which 
named the first directors, gave notice to all the shareholders that 
nothing was payable by the defendants except when calls were made 
on their shares. The defendants further say that, at all events, the 
plaintiffs Alexander and tiibbs knew and assented to what was done, 
and that this action, therefore, cannot be sustained by them. As 
regards the notice given by the memorandum and the articles to the 
shareholders generally, l am clearly of opinion that they give no 
notice of anything except what they expressly state; they give no 
notice at all that the directors would so exercise their powers, and 
so act towards their shareholders as to benefit themselves at their 
expense. It is impossible to come to the conclusion that the appli
cants for shares knew of or sanctioned the conduct of which they 
now complain.

The next quest ion is, whether the plaintiffs Alexander and Gibbs 
knew of and assented to any arrangement to the effect that the 
defendants should In- in a better position than themselves ami other 
shareholders as regards payment on allotment. As already stated, 
the plaintiffs emphatically deny that they knew anything of the sort, 
and they say that they first discovered in July or August, 1SV8, 
that the defendants had not paid up Its. on allotment like other 
shareholders. They say that they were unable to see the books and 
ascertain the facts before that time. 111 is Lordship reviewed the 
evidence, and continued:] In this state of the evidence, the only 
conclusion 1 can come to is that there was some understanding 
between some of the persons who signed the memorandum of as
sociation that Margowski and one or two of his friends should he 
treated differently from other shareholders as regards payment on 
allotment, but that neither the plaintiffs nor any of the other 
shareholders, except Margowski and his friends, ever knew of or 
assented to the use they made of their powers to secure for them
selves advantages as to the payment at the expense of their co-ad
venturers. Having carefully read the shorthand notes of the pro
ceedings in the Court below, I cannot help thinking that Mr. Justice 
Cozene-IIardy placed too much stress on the resolutions, and 
treated them as conveying more information than they really were 
calculated to convey or did convey to the plaintiffs. If the learned 
Judge had said that he did not believe the plaintiffs, and believed 
Cohen and Mendelsohn rather than the plaintiffs, I should feel 
more difficulty than I do. But the learned Judge has not said 
that he disbelieved the plaintiffs, and I certainly sec no reason
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for doing so. Upon the merits of the ease 1 come to the eon- 
elusion that a breach of duty hy the directors to the company and 
the other shareholders in it has been established.

It. is necessary, however, to consider the form of the action, 
and the relief which can In1 given. The breach of duty to the 
company consists in depriving the company of the use of the money 
which the directors ought to have paid up sooner than they did. I 
cannot regard the case as one of mere internal management, 
which, according to Foss v. HarboHle (2), and numerous other 
cases, the Court leaves the shareholders to settle amongst them
selves. It was ascertained and admitted at the trial that, when 
this action was fommenced, the defendants held such a preponder
ance of shares that they could not he controlled by the other 
shareholders. Under these circumstances an action by some share
holders on behalf of themselves and others against the defend
ants is in accordance with the authorities, and is unobjectionable 
in form—see Menier v. Hooper’s Telegraph Co. (3). An 
action in this form is far preferable to an action in the name of 
the company and then a fight as to the right to use the name. 
But this last mode of procedure is the only other open to a minority 
of shareholders in cases like the present.

Apart, however, from the form of the action, the defendants con
tended that, having regard to the pleadings, and to the calls made 
and paid since the action was brought, and to what took place at 
the trial, no relief could now be given to the plaintiffs. | liis 
Lordship examined this part of the case, and considered that the 
defendants could not. successfully maintain that they had to meet 
on appeal a really different case from that which was made in 
the Court below.J The i* case was obscured by charges
of fraud, and by being based in their pleadings, and to some 
extent in argument, on legal rather than on ( " grounds. But
the facts which constitute the plaintiffs’ case arc set out in the 
pleadings, and were fully investigated in the Court below ; and 
counsel in the Court below more than once put the plaintiffs* case 
on its true basis. The plaintiffs’ statement of claim is full of 
charges of fraud. These have been abandoned, and the plaintiffs 
must pay all the costs occasioned by them. But it does not follow 
that their action ought to be wholly dismissed—see Hilliard v. 
Eiffe (4).

(2$ I1R4.1I 2 Hurt*. 4m.
(1) 118741 43 L. .!. Ch. 110; L. R. 0 Cli. 3S0.
(4) [18711 L. R. 7 ÏI. L. 1».
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The proper order will be: Allow the appeal, and reverse the 
judgment appealed from. Declare that the three defendants— 
Margowski, Cohen, and Sworn—were guilty of a breach of their 
duty as directors in not paying to the company, in respect of the 
shares allotted to them on July 5th, 181)7, 3s. per share, being the 
amount which they obtained from the other members of the com
pany in respect of shares allotted to them, and let the plain
tiffs have liberty to apply for an order for payment if necessary. 
Order the three defendants to pay the costs of the appeal, and 
also the costs of the action, except such costs as have been occa
sioned by the charges of fraud, which costs are to Ik* paid by the 
plaintiffs. The usual set-off as regards these cost.^

Rigby, L.J. and Vaughan Williams, L.J., arrived at a like 
result.

Director. Qualification Shares. “ Own Right.”

COOPER v. GRIFFIN.

L. R. 181)2, 1 Q. B. 740.

THE COURT OF APPEAL

The facts sufficiently appear from the judgment of Lord 
Hehschell.

Lord Hehschell:—This is an appeal from a decision of a 
Divisional Court, discharging an order which charged the judg
ment debtor’s interest in shares which stood in his name on the 
register of a limited company. There is no question that 300 
shares are standing in his name as registered owner. The statute 
1 & 2 Viet. cli. 110, sec. 14, authorizes the making a charging order 
in respect of shares standing in the name of the judgment debtor 
“ in his own right,” or in the name of anv person in trust for him. 
The question is raised what is the meaning of the words “ in his 
own right.” It is not necessary to decide what in the abstract is 
their meaning: they may have different meanings according to the 
context. Here they occur in juxtaposition with shares standing 
in the name of another person in trust for the judgment debtor, in 
an enactment the object of which was to charge shares in which a 
judgment debtor had a beneficial interest. Here the judgment
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debtor hail 300 shares standing in his name; hut three persons 
allege that he held the shares in trust for them. If that allega
tion is established, and its truth (apart from the question whether 
the trust was legal ) cannot he doubted, then the ease is not 
within the statute. It is not disputed that these shares were the 
property of Posno and two others, and that they were transferred 
into the name of the judgment debtor without any intention of 
passing more than the legal ownership. The transfers having 
been made and registered, the debtor executed and delivered to 
the owners blank transfers of those shares, but he remained on 
the register. So far there is a clear ease of trust. Rut the judg
ment creditor sets up the case that though the shares were trans
ferred to the judgment debtor with the intention of only passing 
the legal interest to him as trustee, the trust was illegal, as it was 
made in order to qualify the judgment debtor as a director. The 
fact is beyond dispute. The articles provide that a director must 
hold 300 shares “in his own right,” and the judgment creditor 
says this means that he must he beneficial owner of them, and 
that otherwise he is not qualified ; he says that when the three 
respondents transferred to the judgment debtor, they must be 
taken to have falsely represented that he was the beneficial owner; 
that being parties to an illegal transaction they could not enforce 
the trust : and that, therefore, if the transferors had come to the 
Court to prevent the judgment debtor from dealing with tlvi 
shares as his own, they must have failed ; and that as the judgment 
debtor could have insisted on keeping the shares as his own, they 
must be treated as belonging to him absolutely.

The first question is what is the meaning of article fi7 of the 
expression “in his own right.” The meaning of a similar article 
was considered by the late Master of the Rolls in Pul brook v. 
Richmond Consolidated Mining Co. ( 1 ) Perhaps it was not neces
sary for the decision of the case before him to lay down that those 
words did not require the director to be beneficial owner of the 
shares, for Pul brook was beneficial owner subject to a mortgage ; 
but the Master of the Rolls put the case on a broader ground. 1 
am not sure whether the decision might not he put on a reasonable 
basis without going so far as he did, but it is not necessary to 
decide that question. IT is Loi held the words were not 
introduced to shew that the director must he beneficial owner, hut 
to negative his holding the shares in a representative character. 
This decision, which was in 1878, remained unquestioned till 188!), 
when it was discussed in Itainhridge v. Smith. (2) Cotton, L..L.

mn oil. i ». mo. (2) 41 Ch. I». 402.
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expressed dissent from the construction adopted by the Master of 
the Bolls. Lindley, L.J., intimated a doubt whether if it liad been 
res integra he should have taken the same view as the Master of 
the Bolls, but considered that as the words were in common use 
and had acquired in consequence of that decision a conventional 
meaning which had been accepted and acted upon, it. would not be 
safe now to depart from it. So stands the case upon the authorities.

I do not intend to express any opinion whether treating the 
matter as res integra, the view of the Master of the Bolls was right; 
hut T agree with Lindley, L.J., that having regard to the constant 
transactions depending on the construction of article* of associa
tion, it would bo dangerous to interfere with a decision which has 
remained unquestioned for so many years. To do so would he an 
injustice to persons who have acted on the faith of the decision.

In the present case, 1 think that the arrangement for qualifying 
the judgment debtor was not in any wav illegal. The opinion 
given by the Master of the Bolls as to the meaning of a similarly 
worded rule justified the respondents in the course they took. 
The most that could lie contended for is, that they were mistaken 
as to what was necessary in order to confer a qualification ; it 
cannot be said that they intended a fraud. It cannot, in my 
opinion, be established that the cestuis que trust, if they came to 
a court of justice, would be told. “You cannot have any relief, 
for you contrived a fraud.”

But suppose it could be established that the Court would have 
refused relief to the cestuis que trust, it does not follow that the 
creditor of the trustee can attach the trust property. There may be 
a case where a trust cannot be enforced, but where it would be 
dishonest not to hold the property upon the trust. Van it be said 
under these circumstances, where the trustee ought not to keep 
the property for his own, that his creditor can come in and say 
that it was the trustee’s own property? The creditor, in my 
opinion, cannot claim more than the trustee could honestly have 
given him. Here, even if the cestuis que trust could not enforce 
the trust, still it would not be honest in the trustee to repudiate 
it, and in my judgment his creditor cannot attach the property .

Lindley, L.J., and Kay, L.J., expressed themselves to the same 
effect.
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Director. Qualification Shares. “Own Right."

BOHCHOKK PROPRIETARY CO. v. FÜKE,

1!K)5, 75 L. J. Ch. 861.

SWINFKN EADY, I.

The ease involved several points. As to that now of interest 
the judgment discloses the facts and is a* follows:

Swinfen Kady, J. * * * The question, however, has been 
raised as to whether Fuke was qualified to he appointed a director. 
By article 75 any occasional vacancy in the office of director may at 
all times he filled up ky the hoard Ivy the appointment of a quali
fied member. Bv article fifi the qualification of a director is the 
holding in his own right of at least 850 shares, and by article 78 
every director shall vacate his office on ceasing to hold his qualify
ing number of shares. It was contended that article fifi only 
required a qualification in the ease of the first, directors appointed 
by the subscribers to the memorandum, hut, having regard to 
articles 78 and 75, the contention is not in my opinion well founded. 
Then was Fuke “a qualified member”? The 500 shares which 
are claimed às a qualification were entered into the company’s 
register as follows: “Francis George Fuke, liquidator of the 
Heidelburg Estates and Exploration Company (Limited), 1f>7 
Winchester House, Old Broad Street. London.” Did Fuke hold 
these shares “in his own right”?

In llainhridpe v. Smith (1) Ix>rd Justice Lindley pointed out 
that the phrase “holding shares in his own right" had acquired a 
conventional meaning, and added: “I think that conventional 
meaning is this, that a person ‘holding shares in his own right.’ 
means holding in his own right as distinguished from holding in 
the right of somebody else. * * * It means that a person shall 
hold shares in such a way that the company can safely deal with 
him in respect of his shares whatever his interest may be in the 
shares.”

I therefore ask myself these two questions: First—Did Fuke 
hold in his own right, as distinguished from holding in the right 
of somebody else? and secondly, Could the plaintiff company have 
safely dealt with him in respect of these shares, whatever his 
interest in the shares might he?

(1) [18Ktn 41 Ch. T\ 4fi2. 474.
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Tn mv opinion the first question should be answered in the 
negative. Fuke held the shares in the right of the Heidelhurg 
Estates and Exploration Co., Lim., and not in his own right. 
Suppose he had been described on the register of the company as 
“ F. (1. Fuke, trustee of A. R.. a bankrupt,” or as “ F. G. Fuke, 
executor of C. D., deceased.” in neither case would he have Held 
shares in his own right, hut in the former ease in right of the 
bankrupt, and in the latter in right of the testator. So in the 
present ease the description of him on the register as “liquidator 
of the Heidelhurg Estates and Exploration Company, Limited,” 
shows that he held the shares in right of that company, and in his 
capacity as liquidator of that company. If, on the other hand, 
he had been registered as “ F. G. Fuke, or, &c., accountant,” he 
would have held the shares in his own right within the meaning 
of the decisions, although he might in fact have been trustee of a 
bankrupt, or executor of a deceased person or liquidator of a com
pany. In the present case 1 am not considering whether it is 
usual or proper for a shareholder to lx1 put upon the register with 
the description “ trustee of A. R„ a bankrupt,” or “ executor of 
C. D., deceased,” or “ liquidator of the X Company.” 1 am only 
considering what is the effect of such a registration.

I am also of opinion that the second question, previously 
mentioned, should be answered in the negative. The plaintiff com
pany could not safely deal with Fuke in respect of the 500 shares, 
whatever his interest might lie in the shares, as it had notice that 
be held them as liquidator of the Heidelhurg Company. Suppose 
the plaintiff company had taken them as a security for an overdue 
debt owing by Fuke personally, could the company have pleaded 
that it took them in good faith, and without notice that they be
longed to the Heidleburg Co., of which Fuke was liquidator? 
Certainly not: the plaintiff company’s own register shews that it 
was as liquidator of the Heidleburg Co. that the shares stood in 
Fuke’s name. In like manner, if the shares had been registered 
“ F. G. Fuke, executor of C. D., deceased,” the plaintiff company 
could not have taken them by way of security from F. G. Fuke for 
a private debt of his own, and then successfully contended that it 
hhd no notice that Fuke was only entitled to the shares as executor 
of a deceased person. If, on the other hand, the shares had been 
regisiered simply “ F. G. Fuke, or. &c., accountant,” then the 
plaintiff company could have safely dealt with Fuke on the footing 
that he held the shares in his own right, even though in point of 
fact he might have held them as executor of a deceased person or 
liquidator of a company. (See also Sutton v. En<ilv<h and Colonial
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Produce Co.) (2) I decide, therefore, that the 500 shares were 
not a qualification for Fuke within the meaning of the articles.

Director. Qualification Shares. Secret Indemnity Agreement.
Misfeasance. Remedy.

In be NORTH AUSTRALIAN TERRITORY COMPANY, 
ARCHER’S CASE.

L. R. 1892, 1 Oh. 322.

THE C OURT OK AITEAL.

The facts are set forth in the judgment of 
Lindlby, L.J. :—This is an appeal from an order of Mr. Justice 

Kekewich, deciding, in substance, that a gentleman of the name of 
Archer ought not to be ordered to pay to the company a sum of 
£500 in respect of money which he is alleged to have received, and 
to he accountable to the company for, under the loth section of the 
Companies (Winding-up) Act. 1890. It is as follows : “ Where, in 
the course of the winding-up of a company under the Companies 
Acts, it appears that any person who has taken part in the forma
tion or promotion of the company, or any past or present director, 
manager, liquidator, or other officer of the company, has misapplied 
or retained or become liable or accountable for any moneys or pro
perty of the company, or been guilty of any misfeasance or breach 
of trust in relation to the company, the Court may, on the na
tion of the Official Receiver, or of the liquidator of the company, or 
of any creditor or contributory of the company, examine into the 
conduct of such promoter, director, manager, liquidator, or other 
officer of the company, and compel him to repay any moneys or 
restore any projarty so misapplied or retained, or for which he has 
become liable or accountable, together with interest after such rate 
as the Court thinks just, or to contribute such sums of money to 
the assets of the company by way of compensation in respect of 
such misapplication, retainer, misfeasance, or breach of trust, as 
the Court thinks just.” That section is substituted for a similar 
section, the 165th, in the Companies Act, 1862.

(1!) 71 L. .1. I'll. «N.V |1!Nr.»| 2 Cli. WI2.

4
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Now, it has been settled by various decisions, and particularly 
bv the case in the House of Lords of Bentinck v. Fenn (1), that 
the 165th section does not impose new liabilities ; it only provides a 
summary method of doing, by an order in the winding-up, that 
which might be done by means of an action at law or a suit in 
Chancery. But it has never yet been decided that, when you are 
dealing with a director of a company, if you find that he is account
able to the company in such a way that he could be compelled either 
by action at Law or by suit in Equity to hand over all that the 
company claims from him, you cannot get it by this summary 
method. The object of the section is to substitute a summary pro
cedure for a more lengthy one.

With those observations 1 will proceed to consider who Mr. 
Archer was, and what the facts in this case are, so far as they arç 
admitted : for really, as to the facts, there is very little in con
troversy. The company itself appears to have lieen formed in 
188Î, and one of its objects, as disclosed in the memorandum of 
association, was to purchase some property in Australia which 
lielonged to a gentleman of the name of Fisher. One of the 
articles declared that the directors should be qualified by each 
holding fifty fully paid-up shares. Mr. Fisher had a friend of 
the name of Murray Smith. What position Mr. Murray Smith was 
in towards Mr. Fisher we do not know; but Mr. Archer knew 
that Mr. Murray Smith was. in fact, the agent of Mr. Fisher. 
Mr. Archer tells us that in his own deposition on cross-examina
tion. He also knew, from a letter written by Mr. Murray Smith 
to himself, and dated the 3rd of May, 1887, that Mr. Murray 
Smith was a promoter of this company. lie knew the facts. 
Mr. Murray Smith, knowing Mr. Archer, requested him to bc- 
mme a director. Mr. Archer apparently had no particular desire 
to become a director, hut lie agreed to become a director upon 
certain terms, which were that Mr. Murray Smith should, in fact, 
relieve him of his shares if lie desired to part with them, and 
relieve him at par. The letter which contains this arrangement 
is dated the 13th of May, 1887: it is from Mr. Murray Smith to 
Mr. Archer, and runs thus: “Dear Sir.—Should von desire at 
any time to part with the fifty shares in the North Australian 
Territory Company which you arc about to take. T undertake to 
purchase them from you at the same price which you pay for 
them.” That letter was accompanied by another written by Mr. 
Murray Smith to Mr. Archer, and which other letter requests Mr. 
Archer to say nothing about this. Mr. Archer becomes a director;

M) 12 A mi. Cun. 652. fiflO.
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Iiv qualifies himself ; lie takes fifty shares; he pays for them in 
full out of his own pocket; he acts as director for some time, 
rather more than a year. when, as he is about to go abroad, he 
resigns, and desires to get rid of his shares, which, as the evidence 
shews, were not then worth a farthing. He thereupon requests 
Mr. Murray Smith to act upon the letter I have read, and to take 
the shares off his hands at par. Mr. Murray Smith does so. pays 
him the £50(1. and so completes his part, of the bargain.

Those are the facts which are beyond all controversy. I will now 
allude to one or two as to which T do not say there is a controversy, 
hut as to which there is a suggestion of controversy. It is suggested 
that there is no evidence, on which the Court ought to act, that 
Mr. Archer did not disclose this agreement to his co-directors. It 
is pointed out that the House of Lords has said it is incumbent on 
the liquidator to make out his case. So it is, of course; hut having 
regard to the indisputable fact that Mr. Archer was requested to 
keep the matter quiet, having regard to the fact that there is not a 
trace to he found in the company’s hooks or any where else of any 
intimation to anybody that the agreement existed, having regard to 
the fact that Mr. Archer when lie was cross-examined never sug
gested that he told anybody about it. and having regard to the fact 
that the liquidators first heard of the agreement in the course of 
Mr. Archer’s cross-examination, the inference I draw as matter of 
fact is that it is proved that this was not disclosed at all. It is 
obvious that it was not.

Now, that being so. the question arises whether this £500 can 
lie regarded as payable by Mr. Archer to the company? Can the 
company claim it upon any recognised principle of Law or of 
Equity? My answer is. unquestionably the company can; and the 
principle upon which 1 rely in support of that opinion cannot he 
better stated than it was by Lord Justice Mellish in Hay’s Case (2). 
He says (3) : “There is no doubt about the rule of this Court, 
that an agent cannot, without the knowledge and consent of his 
principal, lie allowed to make any profit out of the matter of his 
agency lieyond his proper remuneration as agent. It is perfectly 
settled law that that rule applies with peculiar stringency to the 
directors of joint-stock companies who are the agents of the com
pany for effecting the sales or the purchases made bv the company.*’ 
Then the Lord Justice goes on to say that the only question in that 
ease was whether Sir John Hay came within that principle. Now, 
Mr. lîenshaw and Mr. Butcher have argued that that principle is not

a

(2) Law Rep. 10 Hi. ROT. Cl) Law Rep. 10 Hi. 001.
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applicable to this case ; and they put it in this way, and very for
cibly ; they say that this is a new case—and 1 think it is, as regards 
details. They say that there was nothing got from the company 
by Mr. Murray Smith, or by Mr. Archer through Mr. Murray 
Smith. 1 do not know whether that was the case or not: 1 am not 
going to speculate whether it was; hut Mr. Murray Smith unques
tionably was a promoter acting in the interests of the vendor : there 
is no question whatever about that. But even supposing that Mr. 
Murray Smith got nothing directly or indirectly out of this com
pany, can it he right, considering the position of a promoter and the 
position of a director, for a promoter to put a director in the posi
tion in which Mr. Murray Smith put Mr. Archer ? What is the 
object of having a stipulation in the articles that a director shall 
hold qualification shares? It is. of course, to give him a |>ersonal 
interest in the affairs of the company, and to induce him to attend 
to them in a wav very different to what he would do if he had no 
interest in them at all ; and if there is a hoard of directors, some of 
whom have acquired that interest which they are intended to have, 
and some of whom have not because they have bargained to be 
indemnified against all possible loss, can it be said that a bargain 
like that is one which is justifiable between a promoter and a 
director, and one which does not bring the director within see. 
165, if he receives anything bv virtue of that bargain? It seems 
to me that such a bargain as that in the present case is entirely 
fraudulent—fraudulent, 1 mean, in this sense, that it was putting 
Mr. Archer in a position in which, as a director, he was never 
intended to he put by the articles or by the constitution of this 
company.

It is said, further, that there was no loss to the company. Now, 
that is quite true if you look at the matter from one point of view; 
hut it is not true if you look at it from another. It is quite true 
that the company, having received £500 in respect of these shares, 
have not lost anything by issuing those shares to Mr. Archer. 
That is perfectly true; but when it is said that there is no loss 
to the company, that is really begging the question. If this money 
w hich Mr. Archer got from Mr. Murray Smith ought to he accounted 
for to the company, the company loses if they do not get it.

Then it is said that there is no profit to Mr. Archer. That, 
again, de|>ends upon the point of view' from which you regard the 
matter. If you look at his position at the Iteginning of the trans
action. lie has made no profit out of it. lie paid £500 for his shares, 
and has got £500 hack ; but if you look at his position at the time 
lie got the £500. he made a very large profit. The shares were
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his; the shares were not worth .£500; the shares were not, in fact, 
worth a farthing, and he got £500 for them. If he is accountable 
to the company in respect of that sum, what is his retention of it 
but a loss caused to the company, which they seek to avoid by mak
ing him liable?

Then it was said there is no dishonesty in the case. I do not 
pursue that point further; 1 have said quite enough about it in my 
observations respecting the arrangement in general, which is not 
creditable, to say the least of it.

Now, that being the case, why does it not come within the prin
ciple to which I have alluded, and which is explained in the passage 
I have rend from the judgment of Lord Justice Hellish? Has not 
Mr. Archer obtained, in respect of his agency, a sum of money 
which, upon the principle which T have endeavoured to explain, 
is payable by him to the company. To sav it is the company’s 
money is to use an ambiguous expression. In one sense it may he 
said to lie the company’s money—that is to say, in the sense that the 
company arc entitled to get it. Tn another sense it is not the 
company’s money—that is to say. the company cannot follow it into 
investments of it, nor, in the event of Mr. Archer’s bankruptcy, 
could they withdraw the money from his assets instead of ranking 
as creditors against his estate. The difference is explained in Lifter 
iV Co. v. Stubbs (4). Then it is said that the 165th section has 
been expounded in Coventry and l>i.ron’s Case (5) and Hentinck v. 
Venn (1) in such a way as not to entitle the liquidators to recover 
this money, at all events in this form. Upon that point I will turn 
to what Lord Herschcll said in Hentinck v. Venn (1 ), and shew why 
that case failed in the House of Lords, it was an application under 
the 165th section against a vendor of a company, who was also one 
of its directors, to compel him to pay to the company certain moneys 
which lie was alleged to have got from the company in excess of the 
value of the land. The view taken by the House of Lords upon the 
facts, of course, I do not discuss. I take the facts as they find 
them. It was held that the application must be dismissed on two 
grounds—namely, that the evidence adduced by the applicant failed 
to shew that the director had not disclosed his interest, and also 
that the evidence failed to shew that the purchase price was above 
the value. Now, taking the facts in that case as established, it 
follows that the director there, Mr. Fenn, had not received any 
money at all which could lie claimed ; and, of course, if you once 
arrive at that, then the observations made hv Lord Herschcll become

(4) 45 Ch. H. 1. (5) 14 Ch. D 0150.
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perfectly intelligible. The present ease proceeds upon the ground 
that Mr. Archer has, in fact, received money to which the company 
is entitled, and the observation, therefore, that there has been no 
loss by the company, or that the liquidator, creditor, or contributory 
cannot take out a summons under see. 165 unless he shews that the 
breach of duty has resulted in loss to the assets of the company, 
and that he has a direct pecuniary interest in the success of the 
application, is inapplicable to this case. In Bentinck v. Fenn (1) 
the decision of the House of Lords was based upon this, that an 
applicant under the 165th section was bound to prove, not merely a 
breach of duty on the part of a director, but also that the breach 
of duty had resulted in loss to the company. If there is no loss, 
of course, there is nothing to recover, and the decision of the House 
of Ivords in that case shewed there was nothing to recover. Why? 
Because Mr. Fenn, not having received, ought not to l»e called upon 
to pay, anything. But if you once arrive at the conclusion that the 
person proceeded against has received money to which the com
pany is entitled and does not pay it over, the observations of Lord 
Herschell have no real bearing on the present case. It seems to me, 
therefore, that this case is within the principle laid down in Hay’s 
Com3 (2) to which I have alluded. Although, in one sense, the 
company have not lost money, yet in another sense they have been 
kept out of that which they have a right to receive ; and although, 
in one sense. Mr. Archer has not. made any profit out of this trans
action, yet in another and a very real sense he has, and that profit 
belongs to the company and not himself.

I think the learned Judge has failed to arrive at the right deci
sion in this case, and that Mr. Archer ought to be ordered to repay 
the £500.

Bowen. L.J., and Fry. L.J., delivered judgments to the same 
effect.
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Directors. Misapplication of Assets of Company. Presents to 
Directors. Payment for Services.

In be GEOUGE NEWMAN & CO.

L. B. (18î)ô) 1 Ch. 671.

THE COUBT OF Al’PEAI..

Lindi.ey, L.J., in delivering the judgment of the Court, in part, 
said :

* * * In this ease the presents made by the directors to Mr. 
Newman, their chairman, were made out of money borrowed by the 
company for the purposes of its business: and this money the direc
tors had no right t<> apply in making presents to one of themselves. 
The transaction was a breach of trust by the whole of them ; and 
even if all the shareholders could have sanctioned it, they never did 
so in such a wav as to bind the company. It is true that this com
pany was a small one, and is what is called a private company; 
but its corporate capacity cannot be ignored. Those who form 
such companies obtain great advantages, hut accompanied by some 
disadvantages. A registered company cannot do anything which 
all its members think expedient, and which, apart from the law 
relating to incorporated companies, they might lawfully do. An 
incorporated company’s assets are its property and not the property 
of the shareholders for the time being; and, if the directors mis- 
npplv those assets by applying them to purposes for which they can
not he lawfully applied by the company itself, the company can 
make them liable for such misapplication as soon as any one pro
perly sets the company in motion. All this is familiar law and must 
be borne in mind in deciding the present case. Mr. George New
man and his co-directors evidently ignored their legal position 
entirely. They regarded Mr. George Newman as the company, and 
it never seems to have occurred to them that he and his brothers 
could not do as they liked with what they regarded as their own 
property, or rather as his, for he and his children held the bulk 
of the shares. If this view were correct in point of law, if the cor
porate body could he disregarded, it would follow that Mr. George 
Newman and his brothers would be liable without limit for the debts 
which were contracted in the name of the company. This would 
be a just and proper result to arrive at: but the Court is precluded
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by the terms of the Companies Act, 1862, secs. 191,192, from adopt
ing it. The Court is bound to recognize the company as incorpor
ated, and to give effect to all the consequences of such incorporation. 
What then, are the consequences as regards presents to directors? 
The eases on the subject are few. The law will be found discussed 
in York and North Midland Railway Company v. Hudson (1) and 
Hutton v. West Cork Railway Company (2), but there is no case 
which quite covers this. Directors have no right to ho paid for their 
services, and cannot pay themselves or each other, or make presents 
to themselves out of the company’s assets, unless authorized so to 
do by the instrument which regulates the company or by the share
holders at a properly convened meeting. The shareholders, at 
a meeting duly convened for the purpose, can, if they think proper, 
remunerate directors for their trouble or make presents to them 
for their services out of assets properly divisible amongst the 
shareholders themselves. Further, if the company is a going con
cern, the majority can hind the minority in such a matter as this. 
But to make presents out of profits is one thing and to make them 
out of capital or out of money borrowed by the company is a very 
different matter. Such money cannot he lawfully divided amongst 
the shareholders themselves, nor can it be given away by them for 
nothing to their directors so as to bind the company in its corporate 
capacity. But even if the shareholders in general meeting could 
have sanctioned the making of these presents, no general meeting 
to consider the subject was even held. Tt may he true, and 
probably is true, that a meeting, if held, would have done any
thing which Mr. George Newman desired; hut this is pure 
speculation, and the liquidator, as representing the company 
in its corporate capacity is entitled to insist upon and to have the 
benefit of the fact that even if a general meeting could have sanc
tioned what was done, such sanction was never obtained. In
dividual assents given separately may preclude those who give them 
from complaining of what they have sanctioned ; but for the purpose 
of binding a company in its corporate capacity individual assents 
given separately arc not equivalent to the assent of a meeting. The 
company is entitled to the protection afforded by a duly convened 
meeting, and by a resolution properly considered and carried and 
duly recorded. The articles of this company, wide as they are, do 
not authorize such presents as those impeached by the liquidator; 
and the result is that his appeal must be allowed as to £3,000, part 
of the £10.000, and as to the £3,500, and Mr. Newman must be 
ordered to pay these sums, with interest at 1 per cent.

(1) 10 n.-nv. 48T». (2) 23 Ch. r>. 0T>4.



IMKKCTOKS. PERSONAL INTEREST IN CONCERN. 117

Directors. Personal Interest in Concern. Contracting with 
Company.

COSTA RICA RAILWAY v. FOBWOOI).

1901, 70 L. J. Ch. 385.

THE COURT OF APPEAL.

Action for an account for secret profits alleged to have been 
received by a director.

Vaughan Williams. L.J.:—* * * Going hack to the argu
ments which have hecn urged upon us. T do not suppose Hint it was 
intended directly to question the stringency of the rule which does 
not allow directors, trustees, agents, or others standing in a fiduciary 
relation to enter into engagements conflicting, or which might pos
sibly conflict, with the interest of those whom they are bound to 
protect. But although no actual question was raised as to that, it 
seemed to me that really a great «leal of the argument suggested 
things of this sort: “ If Sir Arthur Forwood was interested in a way 
which made it impossible to deny that he might possibly have an 
interest which might conflict with his duty, yet it would lie wrong 
to hold him accountable here, because it really would not lie fair to 
do so,” or “because really the company of which he was a director 
has lost nothing,” or “ because the profit which lie has earned here 
is really a profit which could not he earned bv the company.” As I 
understand it, a whole series of partnership cases was read to us in 
order to shew' that a partner could not be responsible for profits 
which his firm could have gained. All 1 can say is, that it seems to 
me, without going at length into authorities, that there is no sort of 
ground for any such contention. There is one case which was not 
cited during argument, and which there was perhaps no need 
to cite, because there was ample other authority to the same 
effect, but which I am going to refer to for one moment for 
what I may cull a text-book reason—that is to say, that you find 
in the headnote an admirable summary of the law, and when you 
come to look at the speeches of the noble Lords, you will find that 
every word of the headnote is justified by their speeches. I am 
referring to the case of Aberdeen Railway v. IUaikie II rot hers (1). 
It is stated so shortly there, that I think it would not be undesir
able to read passages from that headnote: “ It is a rule of universal

(1) I185TI 1 II. L. 4(11.
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application that no trustees shall be allowed to enter into engage
ments in which he has, or can have, a personal interest, conflicting, 
or which may possibly conflict, with the interests of those whom 
he is bound by fiduciary duty to protect. So strictly is this prin
ciple adhered to, that no question is allowed to be raised as to the 
fairness, or unfairness, of the transaction; for it is enough that the 
parties interested object. It may tie that the terms on which a trus
tee has attemped to deal with the trust estate, are as good as could 
have been obtained from any other quarter. They may even be 
better. But so inflexible is the rule that no inquiry into that matter 
is permitted/' As I understand, the rule is a rule to protect directors, 
trustees, and others against human nature by providing that if they 
choose to enter into contracts in eases in which they have, or may 
have, a conflicting interest, the law will denude them of all profits 
they make thereby, and that notwithstanding the fact that there 
may not seem to be any reason of fairness why the profits should 
go into the pockets of their ceetuis quo trust, and although the 
profits may be such that their cestuis que trust could not have earned 
them at all. 1 may say, with reference to that last point, that there 
is a recent and direct decision that the fact that the profits could 
not have been earned by the cestui que trust is wholly immaterial, 
and that is the case of the Huston Deep Sea Fishing ami Ice Co. v. 
Arisen (2).

I should like to preface my observations also by saying this: 
that counsel for the appellants perfectly satisfied me by the author
ity of the case of Dunne v. English (3), that if the liability of 
the director, or trustee, or agent to account depends upon disclo
sure, the disclosure must Ik- a full disclosure, and that it is not suffi
cient for the person in a fiduciary capacity to say : “ I gave you 
fully sufficient information to put you upon enquiry.” And I sup
pose, moreover, that, generally speaking, it would not be sufficient 
for the director of a company to shew that, as between himself 
and his brother directors, the wdiole matter w’as above-board. I 
think that that was established by a case of Alhion Steel and Wire 
Co. v. Martin (4).

The learned Lord Justice held the director exempt from fault 
under the special facts and the terms of the articles of association 
of the company.

The other I^ords Justices also reached this conclusion.

(2) (1888] an Cfc. T>. rm cn L. R. IB En. 524.
(4) [187*1 4* L. J. Ch. 173; 1 Ch. D. 580.
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Directors' Powers of Management. Right to Question Validity 
of Directors’ Actions.

HOVEY v. WHITING.

1«8G. 14 8. C. H. SIR.

THE SUPREME COURT OF CANADA.

The questions raised included (1) Whether the directors of a 
joint stock trading company could hind the company by making an 
assignment for the benefit of creditors, and (3) Whether an execu
tion creditor could raise the question of validity of the deed.

Sut W. J. Ritchie, C.J. : * * * With reference to the first pro
position, that the directors had no right to assign the property to 
trustees for the payment of their debts, 1 am clearly of opinion that 
they not only had the right to do it, but that, whenever they found 
the company were unable to meet their engagements and were in an 
unquestionably insolvent condition, and that individual creditors 
were seeking to obtain judgments by which they might sweep away 
from the body of the creditors, for their individual benefit, the 
assets of the company, they not only had the right, hut it 
was their bounden duty, in honesty and justice, to take such 
steps in their management of the affairs of the company en
trusted to them by law as would preserve the property for the 
general benefit of all the creditors without priority or distinction, 
and this without any special statutory provision, upon general 
principles of justice and equity, and without the formal sanction 
of the whole body of shareholders. The hoard of directors, in my 
opinion, has unlimited powers over the property of the corporation 
so to deal with it as to pay the just debts of the corporation.

Strong, J.:—I entirely concur in the judgment delivered in 
the Court of Appeal by the learned Chief Justice of that Court so 
far as the same relates to powers of the directors; and I particularly 
agree in that passage of his judgment in support of which he cites 
the observations of Blackburn, J., in the case of Taylor v. Chichester 
Ry. Co. (1). See note (a), infra.

And the rest of the Court agreed.

(1) L. It. 2 Ex. 356.
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Haggart, C.J.O., in the Court of Appeal, said :—

I find it hard to divest myself of the idea that the objection here 
urged as to the non-assent of stockholders does not properly come 
from these defendants.

On this, I should refer to the very instructive remarks in the 
judgment of Blackburn, J., in Taylor v. Chichester It. IV. Co. (2). 
He points out the difference between objections raised by the share
holders as ultra vires of the directors to bind them, and the objec
tions of third parties. This case was in 1867, before the Judicature 
Act:

“ I think that any objection made only on the ground that it 
affects the interest of the shareholders can only be made on behalf 
of the shareholders, and, therefore, cannot he raised in a Court of 
law at all. but must if raised, at all, 1m* raiwnl in a Court of 
equity. It might perhaps be enough to say that on this record 
there is no allegation that there is any shareholder who did not 
acquiesce in the promoting of this hill, but 1 think no such allega
tion would have made the plea good at law, as the objection would 
concern no one but the shareholder, who is not and cannot he a 
party to the action at law.”

It seems to me that it was in these proceedings the business of 
the shareholders on their own behalf to actively interpose b» restrain 
this action of their directors, and that it is not the right of these 
defendants to raise it on their own behalf.

Internal Procedure of Company. Irregularities. Position of 
Mortgagee under Mortgage Defectively Executed.

Effect of Notice or its Absence.

COUNTY OF GLOUCESTER BANK v. RUDRY MERTHYR 
STEAM AND HOUSE COAL COLLIERY COMPANY.

L. It. 189:,. 1 Ch. 629.

the court of appeal.

The directors of a joint stock company had power under their 
articles to fix the number of directors which should form a quorum. 
By a resolution they fixed three as a quorum. A meeting of

(2) L. R. 2 Ex. (In Error) 378.
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directors at which two only were present, authorized the secretary 
to aflix the company’s seal to a mortgage, which was accordingly 
done by the secretary in the presence of the same two directors.

The validity of the mortgage being questioned the case came 
ultimately before the Court of Appeal wherein the following judg
ment was delivered by

Lonn Halsuvry, L.C. : (Jpon the point that has been argued 
last, but which stands first in order, namely, whether this was a 
valid mortgage or not. I am of opinion that nothing has been urged 
before us which would induce us to bold that the authority of 
the company was not given to the making of this mortgage: at 
least in this sense, that an outside person, who had no other means 
of knowledge, was entitled to regard the company as having per
formed its functions in the making of this mortgage by what
ever means it could lawfully do so. The case relied on bv the 
respondents—D’Arcy v. Tamar, Kit Hill, and Callington Railway 
Company ( 1 )—was a case in which a bond given by a company was 
held not to be the bond of the company, for this, among other 
reasons, that, by a section in the company's special Act, the busi
ness of the company was to lie conducted by directors and by a 
particular quorum prescribed by the special Act, and it was held 
that all persons dealing with the company were bound, therefore, 
tu know what was in the provisions of the special Act in respect to 
that matter. If that case were identical in its facts with the case 
now before us, we should be bound by that decision; but I think 
the facts are not the same at all. Looking at the decision in 
Royal British Bank v. Turquand (2), and the case in the House 
of Lords, Mahony v. East llolyford Mining Company (3), they 
alliriu a proposition of a very different character. Persons deal
ing with joint stock companies are bound to look at what one 
may call the outside position of the company—that is to say, they 
must see that the acts which the company is purporting to do 
arc acts within the general authority of the company, and if 
those public documents, which everyone has a right to refer to, 
disclose an infirmity in their action, they take the consequences of 
dealing with a joint stock company which has apparently exceeded 
its authority. Hut the case here is exactly the other way. All 
the public documents with which an outside person would be 
acquainted in dealing with the company would only shew this, that 
by some regulations of their own. what Lord Ilathcrley described as

(1) Law. ftp. 2 Ex. 1RS. (2) (l E. & It. .127.
(3) Law. ft p. 7 II. L. M*K>.
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their iudoor management, they were capable if they had thought 
right of making any quorum they pleased ; and an outside person 
knowing that, and not knowing the internal regulation, when he 
found a document scaled with the common seal of the company 
and attested and signed by two of the directors and the secretary, 
was entitled to assume that that was the mode in which the com
pany was authorized to execute an instrument of that description. 
It turns out that their own internal regulation was that the 
number of directors should exceed two. But that is a matter which 
was known to them and to them alone. The only external fact 
with respect to the management of the company of which an outside 
person would lie cognizant would be that they had power to make 
any quorum they pleased, and I think he would he entitled to 
assume that, the proper quorum had been properly summoned, 
and had attended, to effect the completion of that instrument. 
That disposes of the first point as to the validity of the mortgage.

Lindley, L.J., and A. L. Smith, L.J., on this point expressed 
themselves to like effect.

Internal Disputes. Right of Action of Shareholder Regarding 
Act of Majority. Conditions of.

MACDOUGALL v. GARDINER.

1875, L. R. 1 Ch. 1). 13.

THE COURT OF APPEAL.

The articles of association of a company gave power to the 
chairman at any general meeting of the company, with the con
sent of the meeting, to adjourn the meeting, and also provided for 
taking a poll if demanded by five shareholders. At a general 
meeting of the company the adjournment of the meeting was 
moved, and. on being put, was declared by the chairman, who was 
one of the directors, to be carried. A poll was duly demanded, but 
the chairman ruled that there could not be a poll on tbe question 
of adjournment, and left the room. One of the shareholders filed 
a bill on behalf of himself and all other shareholders except the 
directors, against the directors and the company, stating these 
facts, and alleging that the course taken at the meeting was taken
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in collusion with the directors, with a view of stilling discussion, 
and that the directors were intending to carry out certain measures 
injurious to the company without submitting the terms to a gen
eral meeting; and praying for a declaration that the conduct of 
the chairman was illegal and improper, and for an injunction to 
restrain the directors from carrying out the proposed arrangements 
without submitting them to the shareholders for their approval.

Defendant demurred. Malins, V.C., overruled the demurrer.
Defendant appealed.

James, L.J. : T am of opinion that this demurrer ought to he 
allowed. I think it is of the utmost importance in all these com
panies that the rule which is well known in this Court as the rule 
in Mozley v. Alston (1 ). and Lord v. Copper Miners’ Company (2), 
and Foss v. llarboUle (3) should be always adhered to : that is to 
say, that nothing connected with internal disputes between the 
shareholders is to he made the subject of a hill by some one share
holder on behalf of himself and others, unless there be something 
illegal, oppressive, or fraudulent—unless there is something ultra 
vires on the part of the company qua company, or on the part of 
the majority of the company, so that they are not fit persons to de
termine it; hut that every litigation must lie in the name of the 
company, if the company really desire it. Because there may he 
a great many wrongs committed in a company—there may be claims 
against directors, there may he claims against officers, there may be 
claims against debtors ; there may be a variety of things which 
a company may well be entitled to complain of, but which, as a 
matter of good sense, they do not think it right to make the sub
ject of litigation; and it is the company, as a company, which has 
to determine whether it will make anything that is wrong to the 
company a subject-matter of litigation, or whether it will take steps 
itself to prevent the wrong from being done. If the majority 
of the company really arc in favour of any particular shareholder 
who has been interfered with improperly, by misconduct of a direc
tor, by misconduct of a chairman, by miscarriage of a meeting or of 
certain shareholders at a particular date—if the company think 
that any shareholder has anything which ought to be made the 
subject of complaint, there is never any difficulty whatever arising 
from the apparent possession of the seal by the directors, or from 
any such cause, in filing a hill in the name of the company, if the 
majority of the company desire it to be filed. Any one of the

(2) 2 Ibiil. 740.
(3) 2 Ilnrr. 401.

(1) 1 Ph. 700.
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shareholders might have tiled his bill in the name of the company, 
and then if the directors had said, “You are not the company; 
tlie majority do not act with you, but with us ”—the Court would, 
as it has done in other cases, have taken the means of ascertaining 
which party it is, the plaintiff’s or defendant’s, which really repre
sents the majority of the company.

Everything in this bill, as far as 1 can see, if it is wrong is a 
wrong to the company, because every meeting that is called must 
be for some purpose or other—it must be for the purpose of doing 
or undoing something which is supposed to accrue for the benefit 
of the company. Whether it ought to haxe been done, or ought 
not to have l>een done, depends upon whether it is for the good of 
the company it should have been done, or for the good of the com
pany it should not have been done; and, putting aside all illegality 
on the part of the majority, it is for the company to determine 
whether it is for the good of the company that the thing should be 
done, or should not be done, or left unnoticed. 1 cannot conceive 
that there is any equity on the part of a shareholder, on behalf of 
himself and the minority, to sav, “ True it is that the majority 
have a right to determine everything connected with the manage
ment of the company, but then we have a right—and every in
dividual has a right—to have a meeting held in strict form in 
accordance with the articles.” lias a particular individual the 
right to have it for the purpose of using his power of eloquence to 
induce the others to listen to him and to take his view? That is an 
equity which 1 have never yet heard of in this Court, and 1 have 
never known it insisted upon before; that is to say, that this Court 
is to entertain a hill for the purpose of enabling one particular 
member of the company to have an opportunity of expressing his 
opinions rivâ voce at a meeting of the shareholders. If so, I do 
not know why we should not go further, and say, not only must 
the meeting Ik* held, hut the shareholders must stay there to listen 
to him and to he convinced by him. The truth is, that is only part 
of the machinery and means by which the internal management 
is carried on. The whole question comes back to a question of in
ternal management; that is to say, whether the meeting ought or 
ought not to Ik* held in a particular way, whether the directors 
ought or ought not to have sanctioned certain proceedings which 
thex are almut to sanction, whether one director ought or ought 
not to Ik* removed, and whether another director ought or ought 
not to have been appointed. If there is some one managing the 
affairs of the company who ought not to manage them, and if they 
are being managed in a way in which they ought not to Ik* managed,
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the company are the proper persons to complain of that. It seems 
to me, therefore, that the thing is perfectly plain and obvious, and 
when the Master of the Itolls had the case before him he imme
diately pointed it out, and said, “ You have the wrong plaintiff 
here—the plaintiIT must he the company.” From the first opening 
of this case before us, I have never had any doubt in my own mind 
that this was a bill which, if it was to be sustained at all, could 
only lie sustained by the company.

Hut then the f says, “ Give us leave to amend.” It is
rather late to ask for leave to amend when the amendments might 
have been obtained from the Master of the Rolls before any costs 
had been incurred. Hut the question is, is there anything substan
tial in this case on which we should give leave to amend on the part 
of the company ? I can see nothing. I do not think we ought t«> 
give leave to amend for the purpose merely of getting a declara
tion as to what the proper mode of dealing with the adjournment 
was, because that would he simply to give a declaration without 
any relief. The company cannot file a hill saying, “ Tell us the 
meaning of the Rules, and what is to lie done under them.” 
They must find that out for themselves in the best way they can. 
We do not sit here to express an opinion on something which may 
lead to no practical result. I am not aware that there could he 
any practical result following upon a declaration obtained by the 
company as to the particular mode in which the meeting ought to 
have been adjourned, or in what particular way the meetings in 
future should be adjourned. If there is any doubt about it, if they 
cannot satisfy themselves as to the way of doing ors, they
must call a meeting and make it clear what is the mode in which 
they wish and propose to have it done. * * *

Mkm,I8iI, L..1., and Haugai.i.ay, J.A., each delivered judgment 
to the same effect.

See Alexander v. Automatic Telephone Company, supra, p. !»<;.

C5B

425^



1XTKBNAL PROCEDURE. DE FACTO OFFICERS.186

Internal Procedure. De Facto Officers. Ostensible Authority.

IN RE COUNTY LIFE ASSURANCE COMPANY.

1870. L. R. 5 Ch. 888.

THE COURT OF A WEAL.

In 1863 the County Life Assurance Company was registered. 
In the articles certain persons were named as first directors, with 
power to add to their number, until the first general meeting. 
Preston was named as first manager, or managing-director. Poli
cies were to be executed by three directors, and the whole control 
of the company was to be in the hands of the directors. The 
directors named in the articles, being dissatisfied with the con
stitution of the company, refused to carry on business, and passed 
a resolution that nothing should be done in the affairs of the 
company, and no meetings should be held. Notwithstanding this, 
Preston and one of the subscribers of the memorandum, other 
than the directors, took steps to carry on business. They elected 
new directors, issued and allotted shares, registered offices, made 
a seal, and granted policies.

'Upon a claim being made in winding-up proceedings under a 
policy so issued, the validity of the policy was contested. The 
Master of the Rolls sustained the claim and on appeal judgment 
was pronounced by

Sir G. M. Giffabd, L.J.:—It certainly is marvellous that a 
company such as this should have been able to carry on business 
to the extent of having 350 policies and upwards effected with it. 
However, the evidence on both sides seems to admit that that is 
the fact, and what I really have to decide is, whether or not a 
jxirson who holds one of those policies has a right to prove against 
this company ; the company, and no one else, being on this occasion 
the appellants.

As far as the facts go, they lie in a very small compass:—[His 
Lordship then shortly referred to the facts as stated above, and 
continued :—] That is the internal history of the company ; and 
before I go further, I may sav that the directors of this company, 
at any moment they chose, might have got an injunction—at any 
moment they chose they might have put an end to this company. 
They did not choose to do so, and it is not too much to assume
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against them that they knew that the company had a place of 
business, and that Mr. Preston intended to commence and did 
commence operations.

In that state of things the respondents who make this claim 
effected a policy duly and properly in the usual course of business. 
They knew nothing about the internal arrangements of the com
pany ; they were not aware that anything irregular had taken place; 
they were not aware that the directors had refused to act, or of any 
one of those circumstances which are detailed in this evidence. 
If we look at the policy, the policy, on the face of it, is effected in 
accordai ce with the articles. No one looking at the articles, and 
reading the policy, could know, or suspect, or believe otherwise than 
that the policy was as duly effected as any policy you might have 
from the Equitable, or any of the other large companies in London.
I take the law, as deduced from the authorities, to be plainly this: 
In the first place, a stranger must lie taken to have read the 
General Act under which the company is incorporated, and also 
to have read the articles of association ; but he is not to be taken 
to have read anything more, and if he knows nothing to the con
trary, he has a right to assume as against the company that all 
matters of internal management have been duly complied with.

The company is bound by what takes place in the usual course 
of business with a third party where that third party deals buna 
fide with persons who may be termed de facto directors, and who 
might, so far as he could tell, have been directors de jure. In this 
case the ordinary correspondence takes place, then the applicant 
goes to the office and gets from the office a document which appears, 
on the face of it, to lie executed according to the terms of the 
articles, and which has to it a seal which purports to 1h* the seal of 
the company, that seal lieing put by three persons who represent 
themselves to lie directors, and who are de facto directors, and 
countersigned bv the person who was de facto secretary. 1 do not 
hesitate to say that the business of companies of this description 
could not possibly lie carried on if this was not held to be the law. 
I must therefore dismiss this application with costs.
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Prospectus. Exaggeration. Misrepresentation.

THE CENTRAL RAILWAY COMPANY OF VENEZUELA v. 
KISCH.

1867. 36 L. J. Ch. 819.

THE HOUSE OK LORDS.

Bill to set aside contract to purchase shares on the ground that 
there had been omission to state in the prospectus, on which plain
tiff relied, material facts affecting the company.

In the course of his judgment it was said by the Lord Chan
cellor (Loro Chelmsford) :

* * * The alleged representations are contained in a pro
spectus, the object of whicii was to invite the public generally to 
join the proposed undertaking. In an advertisement of this de
scription some allowance must always he made for the sanguine 
expectations of the promoters of the adventure, and no prudent 
nmn will accept the prospectuses which arc always held out by the 
originators of every new scheme without considerable abatement.

But alrhough, in its introduction to the public, some high 
colouring, and even exaggeration, in the description of the advan
tages which are likely to be enjoyed by the subscribers to an under
taking may be expected, yet no mis-statement or concealment of 
any material facts or circumstances ought to be permitted. In 
my opinion, the public, who are invited by a prospectus to join in 
any new adventure, ought to have the same opportunity of judging 
of everything which has a material bearing on its true character as 
the promoters themselves possess. It cannot be too frequently or 
too strongly impressed upon those who, having projected any un
dertaking, are desirous of obtaining the co-operation of persons 
who have no other information on the subject than that which 
they choose to convey, that the utmost candour and honesty ought 
to characterize their published statements. As was said by Vice 
Chancellor Kindersley, in the case of The New Brunswick ami 
Canada Railway Company v. Mugrjeridge (1), “Those who issue 
a prospectus, holding out to the public the great advantages which 
will accrue to persons who will take shares in a proposed under
taking, and inviting them to take shares on the faith of the repre
sentations therein contained, are bound to state everything with

(1) 1 Dru. â Rm. 303: ■. <• 30 Law J. Rrp. (N.R.) Ch. 242.
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strict and scrupulous accuracy, and not only to abstain from stat
ing as fact that which is not so, but to omit no one fact within 
their knowledge the existence of which might in any degree affect 
the nature or extent or quality of the privileges and advantages 
which the prospectus holds out as inducements to take shares.”

* * * But the appellants snv that, even admitting the prospectus 
to be open to the objections which are made to it, the respondent has 
no ground of complaint, because he had an opportunity of ascer
taining the truth of the representations contained in it, of which 
he did not choose to avail himself; that he was told by the pros
pectus that “ the engineer’s report, together with maps, plans and 
surveys of the line, might he inspected, and any further informa
tion obtained on application at the temporary offices of the com
pany,” and in his letter of application he agreed to be bound by 
all the conditions and regulations contained in the memorandum 
and articles of association of the company, which, if he had ex
amined, would have given him all the information necessary to 
correct the errors and omissions in the prospectus. But it appears 
to me that when once it is established that there has been any 
fraudulent misrepresentation or wilful concealment by which a 
person has been induced to enter into a contract, it is no answer 
to his claim to be relieved from it to tell him that he might have 
known the truth by proper inquiry. He has a right to retort upon 
his objector, “You, at least, who have stated what is untrue, or 
have concealed the truth, for the purpose of drawing me into a 
contract, cannot accuse me of want of caution because I relied im
plicitly upon your fairness and honesty.” I quite agree with the 
opinion of Lord Lyndhurst, in the case of Small v. Alt wood (2), 
that “ where representations are made with respect to the nature 
and character of property which is to become the subject of pur
chase affecting the value of that property, ami ll.csc representa
tions afterwards turn out to be incorrect and false to the know
ledge of the party making them, a foundation is laid for maintain
ing an action in a Court of common law to recover damages for the 
deceit so practised, and in a Court of equity a foundation is laid 
for setting aside the contract which was founded upon that basis.” 
And in the case of Dobel v. Stephens (3), to which he refers as an 
authority in support of the proposition, which was an action for 
deceit in falsely representing the amount of the business done in 
a public house, the purchaser was held to be entitled to recover 
damages, although the hooks were in the house and he might have 
had access to them if he thought proper.

(2) 6 Cl. A F. 233. 393.
(3) 3 B. & C. 623: ■- c. 3 Law. J. R*p. K. R. *9.
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Validity of Call. Requisites.

SHARP v. DAWES.

L. R. 2, Q. B. D. 26.

THE COURT OF APPEAL.

One shareholder was present in response to a notice of meeting. 
He assumed to pass a resolution making a call. The question of 
the validity of the proceeding came up.

Lord Coleridge, C.J. :—This is an attempt to enforce against 
the defendant a call purporting to have been made under sec. 10 of 
the Stannaries Act, 1869. Of course it cannot be enforced unless 
it was duly made within the Act. Now, the Act says that a call 
may be made at a meeting of a company with special notice, and 
we must ascertain what within the meaning of the Act is a meet
ing, and whether one person alone can constitute such a meeting. 
It is said that the requirements of the Act arc satisfied by a single 
shareholder going to the place appointed and professing to pass 
resolutions. The 6th and 7th sections of the Act shew conclusively 
that there must be more than one person present: and the word 
“meeting” primâ facie means a coming together of more than one 
person. It is, of course, possible to shew that the word “ meeting ” 
has a meaning different from the ordinary meaning, hut there is 
nothing here to shew this to be the case. It appears therefore to 
me that this call was not made at a meeting of the company 
within the meaning of the Act. The order of the Court below 
must be reversed.

Mellish, L.J.:—In this case, no doubt, a meeting was duly 
summoned, but only one shareholder attended. It is clear that, 
according to the ordinary use of the English language, a meeting 
could no more be constituted by one person than a meeting could 
have been constituted if no shareholder at all had attended. No 
business could 1m* done at such a meeting, and the call is invalid.

Brett and Amphlett, JJ.A., concurred.

See on the subject of calls on shares the following cases herein :
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Payment of Shares in Advance of Calls. Interest out of Capital.

LOCK & TROTMAN v. THE QUEENSLAND INVESTMENT 
AND LAND MORTGAGE COMPANY, LIMITED.

L. R. 1896, A. C. 461.

THE HOV8K OF LORDS.

Article 40 of the articles of association was as follows:
“ The Board shall be at liberty froin time to time as they think 

fit, to receive pa}Tnent from any shareholder of the whole or any 
part of the amount remaining unpaid on any shares held by him, 
upon such terms in all respects as the hoard may determine.”

(This article was in substance identical with clause 7 of Table 
A. to the Companies Act, 1862.)

The question here was whether the directors of the company 
could pay out of capital interest on sums paid up in advance of 
calls.

Loud Heusuhell:—* * * It is not susceptible of conten
tion that to do what sec. 7 of Table A provides for can be ultra 
tires. The legislature can never have enacted that if the com
pany do not otherwise provide their articles of association shall be 
such as will provide for something ultra vires. The present case 
comes within the very terms of sec. 1 of Table A.

But then it is said that these terms must be qualified or 
limited, inasmuch as it never can lie lawful to make a payment 
to a member in his character of member out of the capital of 
the company—that such a payment could only be made out of 
profits. My Ivords, it seems to me that there is no justification 
for inserting any qualification or limitation in the very clear 
words used in sec. 7 of Table A.

But, besides that, 1 think it is a fallacy to speak of this pay
ment of interest as being a payment made to a member in his 
character of member. As member lie has no right to have that 
interest paid to him : he could not claim it. As member he 
was under no obligation to make the payments in consideration 
of which the company undertook to pay the interest. When, 
therefore, the company, although they received the money from 
a member, received it from him without any obligation upon 
him as a member to pay it, and undertook to make a payment
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to him in consideration of it which they were not under auy 
obligation to make to him as a member, it seems to me that it 
is manifestly erroneous to describe this as a payment made to a 
member in his character of member. If so, the whole argument 
falls to the ground.

Shareholder. Counterclaiming Rescission in Action for Calls.
Winding-up Intervening.

In be GENERAL RAILWAY SYNDICATE, WIIITKLEY’S 
CASE.

1900, 09 L. J. Ch. 250.

THE COI'BT OF APPEAL.

On June 15th, 1896, Whiteley was allotted 5,000 shares in the 
company. On December 22nd, 1896, a call of 5s. per share was 
made, payable on January 10th, 1898.

On June 27th, 1898, the company issued a writ against White- 
ley to enforce payment of the amount due for calls on his shares. 
On July 12th, 1898, the company took out a summons for leave 
to sign final judgment under the Rules of the Supreme Court, 1883, 
Order XIV. In July 15th Whiteley filed an affdavit in opposi
tion to the application, in which he stated as his grounds of de
fence that he had been induced to apply for the shares by the mis
representation of the company, and that he intended to counter
claim for a declaration that he was entitled to a rescission of the 
contract to take shares in the company and to have his name re
moved from the register of members. On July 20th he obtained 
unconditional leave to defend. On July 22nd, 1898, a petition 
to wind up the company was presented. On August 2nd Whiteley 
delivered his defence and counterclaim in the action, in which he 
raised the case of misrepresentation, and claimed rescission of any 
contract he might be found to have entered into to take shares, 
and the rectification of the register of shareholders by the removal 
of his name therefrom.

On August 3rd a winding-up order was made on the petition. 
The liquidator settled Whiteley on the list of contributories in 
respect of 5,000 shares. Whiteley took out a summons in the
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winding-up that the list of contributories might be varied by ex- 
cli 'ing his name therefrom : and he asked for leave to proceed with 
his counterclaim for rescission.

Wright, J., dismissed the application on the ground that 
Whiteley’s counterclaim for rescission having been made after the 
presentation of the petition, it was too late : and that the affida
vit filed by him in the action was not in itself a sufficient proceed
ing to set aside the contract to take the shares.

Whitcley appealed.

Lindley, U.R. :—This case raises a question which is novel, 
but I do not think that it is really difficult, although I am unable 
to come to the same conclusion as the learned Judge upon it.

We have to consider what effect the new practice introduced 
by the Judicature Acts has upon the rules which have been laid 
down over an* over again upon this question of taking proceed
ings to get a name removed from the register of members of a 
company when winding-up proceedings arc imminent. Unques
tionably the old practice was settled, and the old rule was laid 
down by the Court in In re Scottish Petroleum Co. (1), the deci
sion in which nobody quarrels with. It is very difficult for Judges 
to frame language which is adapted to all possible contingencies. 
They frame it with reference to the circumstances with which 
they have to deal.

The real question is this: whether what has taken place 
here is not equivalent for all practical purposes, and for 
all legal purposes, to taking proceedings to have the man’s 
name removed from the register. My opinion is that when 
the principle is looked at, what lias taken place is equivalent 
to that. Here is a person on the register of members, and 
pritnâ facie a shareholder, and before any petition to wind 
up was presented, an action was brought against him for 
calls, and a summons was taken out under Order XIV. That 
introduced the new practice. What was the effect ? Tie had two 
courses open to him. He could, of course, have immediately 
commenced a cross-action. There is no doubt about that; but 
he could also not only defend the action, but put in a counter
claim raising the question of whether he was entitled to repudiate 
and rescind or not. There are now two ways of doing it. Under the 
old practice, there was not. A man could not get the right to rescind 
by simply defending an action for calls. That may account for

fl) [18881 23 Ch. D. 413.
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the decision of Lord Justice Rolt in Ex parte Stevenson (2). 
The sppellant did not, as he might have done, bring an action 
to rescind, but he took the other alternative; he chose to 
defend the action, and claim his right to rescind in the 
action, and he applied for leave to defend—after the sum
mons had been taken out he could not defend without leave— 
and I cannot help thinking that it would have been rather vexa
tious, considering he could do everything he wanted in one ac
tion, to start another. The affidavit which he filed in opposition 
to the summons shewed no defence at all apart from the right 
to rescind. It disclosed nothing else. It starts in a general 
way by saying that the deponent Is not indebted. That goes for 
nothing, unless you can find some circumstances which throw 
light upon it, and give rise to some reason for supposing that 
that is a true statement. I disregard that, as being nothing at 
all. The whole of the rest of the affidavit shows nothing more 
nor leas than a right to repudiate the shares and to have the 
contract rescinded, and it was upon that affidavit that the appel
lant obtained leave to defend.

It is true that the petition to wind up was presented before 
he could put in his counterclaim. If he had put in his counter
claim first, the case would not have been arguable, to my mind. 
The difficulty arises from the fact that he had not put in his 
counterclaim; but he had got leave to defend upon the affidavit 
to which I have referred, and that appears to me to be all that 
can be reasonably expected, to assert in a legal proceeding his 
right to repudiate these shares. That is the principle on which 
the Courts have acted in several cases. Whether Ex parte Steven
son (2), went a little too far or not it is quite unnecessary to con
sider. One can easily, by working it out, see that it might lead 
to very extraordinary results; because, supposing that in an 
action for calls the defendant pleaded that he had been induced 
to take his shares by fraud, and that question were tried out and 
he won, it would be very difficult to sec how he could he made a 
contributor}' after that. No doubt the decision may be ex
plained, but I sav nothing more about it. We are asked 
to extend what Lord Justice Rolt did under the old practice 
to a case which has arisen under the new practice which 
has entirely altered the procedure. In effect, what the appel
lant has done has been sufficient to take the legal steps before 
the commencement of the winding-up to have his name taken 
off the register and the shares taken out of his name. That is

(2) [18071 10 W. R. or».
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the substance of it. Therefore, upon this preliminary point I 
think that the order must be set aside.

Vavghan-Williamb, L.J., and Romer, L.J., agreed.

Calls. Winding-up. Set-off of Debt.

In re OVEREND. OTJRNEY & CO. (LIMITED) Ex parte 
GRISSELL.

I860. 35 L. J. Ch. Î52.

THE COURT OF APPEAL.

Mr. Grissell was th<‘ holder of eighty shares of t‘50 each, 
of which £15 per share had been paid up, in the company of 
Overend, Gurney & Co., now in course of voluntary winding- 
up. He was also a creditor of the company to the extent 
of £16,000. A call having been made, an application was, 
on the 1st of August, made on Mr. GrisselVs behalf to Vice- 
Chancellor Kinderslcy at Chambers, that the liquidators might 
be ordered to pay to him a dividend upon the balance of the 
amount owing to him by the company after deducting the 
amount of the call. This application was refused ; and on the 
following day another application was made on his behalf that 
the liquidators might be ordered to pay him a dividend upon 
the amount owing to him by the company, deducting from such 
dividend the amount of any unpaid call. This application was 
also refused, the learned Vice-Chancellor being of opinion that 
the principles of the law of partnership applied to the case, and 
that Mr. Grissell. therefore, could not prove his debt in competi
tion with the other creditors who were not shareholders, and 
consequently that he would not be entitled to any dividend until 
all those creditors had been paid in full.

Mr. Grissell appealed.

The Lord Chancellor (Lord Chelmsford):—This is a 
motion by way of appeal, against two orders of Vice-Chancellor 
Kinderslcy. one order made on the 1st of August, dismissing an 
application by Mr. Henry Grissell. a shareholder of the company 
of Overend. Gurney & Co. (Limited), that the liquidators might
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be ordered to pay to him a dividend upon the balance of the 
amount owing to him by the company for money lent by him to 
them, after deducting from such debt the amount of any call that 
should have been made on the shares held by him in the company; 
and another order made on the 2nd of August, dismissing a sim
ilar application by Mr. Grisaell, that the liquidators might be 
ordered to pay him a dividend upon the amount owing to him by 
the company, deducting from such dividend the amount of any call 
that should have been made upon the shares held by him, and 
should not have been paid. The difference between the two appli
cations is this: in the first, it was asked that the dividend might 
be paid upon the balance after deducting the call; and, in the 
second, that the dividend might be calculated upon the entire 
debt due from the company, and then the amount of the call be 
deducted from the dividend.

Both applications may tie regarded as raising the question 
whether a shareholder, who is also a creditor of a limited liability 
company, is entitled cither to set off or to have credit ior so 
been made upon, but not paid by him, and to receive a dividend 
much of his debt as is equal to the amount of calls which have 
for the balance.

The question depends entirely upon the construction of the 
Companies’ Act, 1862; for though it was made an argument 
whether these companies were or were not like ordinary part
nerships, whichever way such a question may be decided, where 
a company is being wound up the rights and liabilities of the 
company and its shareholders must be regulated by the provi
sions of the Act.

In considering the questions involved in these applications, the 
primary intention of the legislature in the provisions relating 
to the winding-up of companies must be regarded. That in
tention is expressed in the 133rd section of the Act, being that 
“the property of the company shall be applied in satisfaction of 
its liabilities, pari passu, and subject thereto shall, unless it be 
otherwise provided by the regulations of the company, be dis
tributed amongst the members according to their rights and 
interests ir the company. Bearing this in mind, two questions 
arise for determination upon these applications: first, whether a 
member of a company, who is also a creditor, is entitled to lie 
paid his debt pari passu with the other creditors, who arc not 
members of the company, or only after the debts due to all these 
creditors have been paid ; and, secondly, if such a member is en
titled to be paid in common with the other creditors, how are
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cells which are made upon him. in common with the other con
tributories, to he dealt with? Ought he to pay the full amount 
remaining unpaid upon his shares before receiving any dividend 
in respect of the debt due to him? Or, secondly, ought he, before 
receiving payment of any dividend, to pay up any calls that may 
have been made upon his shares? Or, thirdly, is he entitled to 
deduct the amount of calls which have been made upon, but not 
paid by, him from the debt which is due to him. and receive a 
dividend upon the lielance?

As to the first question: the Companies’ Act, 186?, appears to 
make no distinction between a creditor who is a member of the 
company, ar.d one who is not. There is nothing to he found in it 
to limit the meaning of the general word “creditors.” On the 
contrary, the act, in various parts of it. recognizes members of 
the company as creditors. It will be suflicient to refer for proof 
of this to the 7th qualification in the 38th section, and to the 101st 
section. The act would be a complete snare upon members of 
companies who are creditors if they were to be postponed to other 
creditors who are not members.

Members of companies being then entitled to satisfaction of 
their debts pari passu with the rest of the creditors, the second 
question, which I have stated, arises—How are the calls made upon 
them to be dealt with?

In the first place, I think that they cannot 1* required to pay 
up the full amount remaining unpaid upon their shares. The 
75th section of the Act enacts, that the liability of any person to 
contribute to the assets of a company, in the event of its being 
wound up, “shall be deemed to create a debt accruing due from 
sucu person at the time when his liability commenced, but pay
able at the time or respective times when calls are made os herein
after mentioned for enforcing such liability.” Until the call is 
made, there is nothing more than a liability to contribute. This, 
indeed, creates a debt, but the debt docs not accrue due till a coll 
is made. The power to make calls is only to satisfy the debts and 
liabilities )f the company, and the costs, charges and expenses of 
winding it up, and for the adjustment of the rights of the con
tributories amongst themselves. But if the whole of the amount 
unpaid upon the shares were required to be paid up, more might 
be raised than would be requisite for these purposes, and it might 
be that a contributory thus paying in advance might lose all that 
he had so paid in Hie event of any of his co-contributories be
coming insolvent.
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The two remsining questions may be considered together. It 
appears to me to be quite clear that the amount of the call not 
paid, cannot be set off against the debt. The Act creates a 
scheme for the payment of the debts of a company in lieu of the 
old course of issuing execution against individual members. It 
removes the rights and liabilities of parties out of the sphere of 
the ordinary relation of debtor and creditor, to which the law of 
set-off applies. Taking the Act as a whole, the call is to come 
into the assets of the company, to be applied, with the other assets, 
in payment of debts. To allow a set-off against the call would 
be contrary to the whole scope of the Act. In support of this view 
it will be sufficient to refer again to the 133rd section, as to the 
satisfaction of the liabilities of the company pari pa*t<u. And the 
argument against the allowance of a set-off, addressed to the Court 
on behalf of the official liquidators, is extremely strong—that if a 
debt due from the company, to one of its members, should happen 
to be exactly equal to the call made upon him, he would, in this 
way, be paid 20s. in the pound upon his debt, while the other 
creditors might, perhaps, receive a small dividend, or even nothing 
at all. •

The case of a member of a limited company is different from 
that of a member of a company of unlimited liability as to set-off. 
This is exemplified in the 101st section, where a set-off upon an 
independent contract is allowed to the member of an unlimited 
company against a call, although the creditors have not been paid 
—evidently because he is liable to contribute to any amount until 
all the liabilities of the company are satisfied, and therefore it 
signifies nothing to the creditors whether a set-off is allowed or 
not. But with respect to a member of a company with limited 
liability, if a set-off were allowed against a call, it would have the 
effect of withdrawing altogether from the creditors part of the 
fund applicable to the payment of their debts.

But if the amount of an unpaid call cannot be satisfied by a 
set-off of an equivalent portion of a debt due to the member of a 
company upon whom it is made, it necessarily follows, in the last 
place, that the amount of such call must be paid before there can 
be any right to receive a dividend with the other creditors. The 
amount of the call being paid, the member of the company stands 
exactly on the footing of the other creditors with respect to a 
dividend upon the debt due to him from the company. The dividend 
will be of course upon the whole debt, and the member of the com
pany will, from time to time, when dividends are declared, receive 
them in like manner when either no call has been made, or, having
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been made, when he has paid the amount of it. I am, therefore, 
of opinion that the orders of Vice-Chancellor Kindersley arc right, 
though not exactly upon the grounds on which his Honour has 
been represented to have proceeded. I think the present motions 
must be dismissed ; but, considering the general interest in the 
question, and the importance of having an authoritative decision 
upon it, the costs of all parties ought to be paid by the liquidators 
out of the estate.

Lord Justice Turner and Lord Justice Kxioiit Bruce 
agreed.

Winding-up Cases. Set-off of Debt. 

In re HIRAM MAXIM LAMP TO

1902, 72 L. J. Ch. 18.

THE CHANCERY DIVISION.

In June, 1901, the Hiram Maxim Lamp Co. was incorporated 
under the Companies Acts, 1802 to 1900. as a company limited 
by shares, primarily for the purpose of selling electric lamps to be 
manufactured bv the Sir Hiram Maxim Electrical and Engineering 
Co., Limited, on the footing of certain terms contained in an agree
ment dated April 26, 1901.

The Sir Hiram Maxim Electrical and Engineering Co., Limited, 
became holders of 5.000 £1 shares in the Hiram Maxim Lamp Co., 
Limited.

On January 10th, 1902. a call of five shillings per share was 
made on the shares, five shillings per share having been previously 
called up and paid. The call became due on February 6.

On March 10, the call not having been paid, the Hiram Maxim 
Lamp Co., Limited, commenced an action by specially indorsed writ 
in the King’s Bench Division for the sum of £1,260 19s. 2d., being 
£1,250, the amount of the call, and £10 19s. 2d. interest.

The Sir Hiram Maxim Electrical and Engineering Co., Limited, 
claimed that a sum of £1,136 4s. was due to them from the Hiram 
Maxim Lamp Co., Limited, for lamps supplied ; and on July 4th, 
upon affidavits setting out that fact, obtained an order giving them
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unconditional leave to defend the action, and directing them to pay 
the sum of £124 15s. 2d., being the difference between the respective 
claims, into Court. On July 8th the £124 15s. 2d. wap paid into 
Court, and subsequently a defence was delivered claiming aet-off 
as to the balance of the claim, and counter-claiming for damages 
for breach of the agreement of April 26th, 1901.

On July 11th, 1902, the Hiram Maxim Lamp Co., Limited, 
passed a resolution for a voluntary winding-up, and a liquidator 
was appointed.

On July 22nd the liquidator took out an originating summons 
asking for an order that the Sir Hiram Maxim Electrical and 
Engineering Co., Limited, should within seven days after service 
pay to the liquidator the sum of £1,250 due upon the call.

Byrne. J. (after stating the facts) :—As from the moment of 
the commencement of the voluntary winding-up new rights inter
vened, and the liquidator now comes to the Court in his capacity as 
liquidator and asks for an order for payment of the call, which the 
company had sued for, but had not recovered judgment for before 
the winding-up commenced. It is conceded that, if there had been 
no action and no plea of set-off, there could be no right of set-off, 
in view of the authorities which determine that there can be no set
off as against the claim of a liquidator for the amount of calls due. 
The reasons of these decisions are pointed out in the passages which 
have been read in the course of the argument, and which I will not 
repeat, from In re Overend, Oumey A Co., OrisselVs Ca*e (1), and 
Wark A Co’s Case (2). But it is said, inasmuch as before the 
winding-up commenced a defence of set-off was raised and the set
off insisted upon by affidavit, that in point of fact, subject only to 
proof of the cross-debts, the original debts were gone, or the balance, 
if any, only remained. I cannot accept that view. The plea of set
off is, in truth, a plea proper, and is a claim to set-off the existence 
of a debt which by virtue of statute, or of rules pursuant to statute, 
the defendant is entitled to set-off against his indebtedness to the 
plaintiff. But those debts remain, in my opinion, two separate debts 
until judgment; and, where there has never been judgment, there 
seems no reason why the ordinary rule shall not prevail, and why 
the liquidator is not to recover, in his capacity of liquidator and 
for the purposes of the liquidation, that sum in respect of calls, 
without allowing for set-off, which has been sued for, but, it is true, 
not recovered by judgment before the winding-up commenced.

fl) MRflfll 35 L. J. Ch. 572: L. R. 1 Ch. 528.
(2) M872] 42 L J. Ch. 404 : L. R. 8 Ch. 254.
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Directors’ Act in Delaying Call to Permit of Transfer.

In re THE NATIONAL PROVINCIAL MARINE INSUR
ANCE COMPANY, GILBERT’S CASE.

1870. 39 L. J. Ch. 837.

OIFFARD, L.J.

This was an appeal by Mr. George Gilbert from an order of the 
Master of the Rolls, whereby his Lordship refused to reduce the 
number of shares for which Gilbert had been made a contributory of 
the National Provincial Marine Insurance Company from 245 to 
120.

On the 18th of April, 1807, Gilbert, who was a director of the 
company and the holder of 245 shares in it, executed a transfer of 
125 shares to Edward Hardy at the price of one shilling per share. 
The transfer was passed and registered by the directors on the 20th 
of April. Hardy was" at that time a clerk in the employment of 
the firm of which Gilbert was a member at the annual salary of 
£250, and with certain sums for commission. Gilbert, before sell
ing him the shares, had promised him that in the case of a call 
lining made, lie would himself lend him the money to meet it.

It was proved on the evidence that in the previous March the 
directors were aware that, if the company were to go on, it would 
be necessary to make a call, and the question as to the amount of the 
call and when it should he made, was discussed at meetings of the 
directors held on the lfith and 17th of April, at which meetings 
Gilliert was present.

A Mr. Downse, a director of the company, in an affidavit 
filed on the winding up, said : “ I was present at a special meeting 
of the directors, held on the lfith of April, 1867, when Mr. Hodges, 
the secretary of the company, explained that he heard that some 
shareholders in Newcastle-on-Tyne intended to transfer their shares 
to men of no means in order to escape further liability in respect of 
their shares, and he suggested that an immediate call should be 
made in order to frustrate this attempt, but all the directors did not 
then attend, and as this was an important step the resolution for 
making a call was not formally passed, and the directors agreed to 
postpone the actual making of the call until the following day, 
namely, Wednesday the 17th of April, which was the usual board 
day.” And Mr. Hodges, the secretary, in his affidavit, said, that he
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was present at a meeting of the board on Wednesday, the 17th of 
April, that a Mr. Heald attended on behalf of certain Newcastle 
shareholders, and that after some discussion it was agreed that a 
calls of £1 10s. per share should be made, but that at the request of 
Mr. Heald, who said he wished to confer with the shareholders at 
Newcastle, the formal resolution was not passed.

On the 23rd of April the call was made, and on the same day 
the directors refused to register several transfers of shares executed 
by the Newcastle shareholders on the 20th of April for the purpose 
of escaping liability. A motion to compel the company to register 
these transfers was refused by the Court, see E.r jsirte Parker ( 1),

On the 7th of March, 1868, the company was ordered to be 
wound up, and Hardy the transferee being insolvent, Gilbert was put 
on the list of contributories for the whole of the 215 shares.

By the articles of association of the company it was provided 
that shares might be transferred by deed, executed by the transferor 
and transferee; that the transferor should remain the holder till 
the name of the transferee was entered on the register; and that 
on the transfer being executed and presented to the company, along 
with such evidence of the title of the transferor, and of the execution 
of the transfer by him as the board might require, the company 
should register the transferee os a member.

It was also provided that the board might decline to register the 
transfer of any share made by a member indebted to the company ; 
and that no transfer, unless with the previous consent of the board, 
should be made or registered after a call on such shares had been 
made, until the amount of such call, together with the amount of all 
overdue calls, if any, upon all other shares of the transferor, and the 
amount of interest, if any, in respect of such overdue calls, should 
have been first paid to the company, and that, notwithstanding the 
time appointed for payment of the calls had not arrived ; but the 
last-mentioned provision was not to apply to any transfer which 
might have been actually lodged at the office previously to the call 
being made.

Mr. Swanston appeared for Gilbert.

Loan Justice Giffard:—I can quite accede to a part of Mr. 
Swanston's argument in this case. First of all, according to Wes
tons Case (2), and according to what I have always considered to 
he the law. there is no inherent power in directors, apart from the

(1) Law Rep. 2 Ch. 685.
i‘2) Law. Rep. 4 Chaw. ‘JO; 8. C. .*W Law. J. Rep.; N. 8. Chaw. 40.
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provisions of the articles of association, to refuse to register a 
proper and valid transfer of shares, if that valid and proper transfer 
is submitted to them. In the second place, 1 quite agree that be
cause a man is a director he is not necessarily a trustee of the shares 
he holds for the general body of shareholders: and in a vast 
variety of circumstances he is just as free to deal with his shares— 
except perhaps his qualification shares, which of course he could not 
deal with without giving up his directorship—as any other person.

But these two propositions do not cover this case. What Î have 
to consider in this case is this. Here Mere directors who had what 
was unquestionably a discretion to exercise with regard to a fiduciary 
power, and that fiduciary power was this—that they at a particular 
time, on the 17th of April, 1867, had to say aye or no, ought or 
ought not a call to be made; and if at that time they had exercised 
that discretion, by saying that a call should be made, then beyond all 
question these shares Mould not have been transferred, as they have 
lieen transferred, to Edward Hardy.

With these observations, 1 will first of all go to the facts of this 
rase. There can be no doubt that Gilbert had been talking to, and 
probably negotiating with, Hardy some time before the 17th of 
April. Hardy was a clerk in the service of his firm at a salary of 
£250 a year, and he was allowed to get a commission by transacting 
some business on his own account ; but I am satisfied that he could 
not pay at that time, and 1 am satisfied that Gilbert knew he could 
not pay anything like the sum which was likely to be called for on 
these 125 shares, because Gilbert himself says that he promised 
Hardy to lend him the money that Mas requisite for the purpose 
of enabling him to pay the calls. In that state of things, 
there was a meeting of the directors on the 17th of April, 
and at that time 1 have no doubt that Gilbert was desirous of 
getting rid of his liability on some of his shares. That being so, 
I Mill just refer to the evidence of what occurred at the meeting of 
the board held on that and the previous day. | His lxirdship read 
the evidence of Mr. Downse and Mr. Hodges set out above, and 
continued.] I should further observe that there is evidence that in 
March it Mas suggested that a call would be necessary if the com
pany Merc to go on at all. Further, Mr. Gilbert himself ventured 
not to swear that it had not been proposed to make a call for the 
purpose of preventing these transfers by the Newcastle shareholders. 
What took place on the 20th and 23rd of April I do not think it 
material to deal with, for what took place on the 17th is really the 
key to the transaction. If there had lieen no proposition, if there 
had been no suggestion of a call prior to the 20th of April, when the
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transfer to Hardy was sent in, possibly the case might have stood 
in a very different position. But what we have to see is, what was 
the state of things on the 17th, and what was Gilbert’s duty on that 
day. It is plain to my mind that any directors who were disin
terested on the subject, who could exercise their discretion without 
bias, knowing as they knew what was about to be done with refer
ence to the Newcastle shareholders, knowing that a call was neces
sary, knowing that within a few days, at any rate, a call must be 
made, would, on that 17th of April, if they had had any regard 
to the due interests of their shareholders and the company, have 
made the call on that day, as it was their plain duty to have made 
it. Then what do I find ? I can find but one reason why they did 
not make the call on that day; and that reason is, that their duty 
would have induced them to go one way, and their interests to one 
totally in an opposite direction ; hut if you find persons who have 
to exercise a fiduciary power, and have a discretion with regard to 
that fiduciary power, choosing to place themselves where their in
terests pull one way, while their duty is manifestly and plainly 
to do some other thing which is contrary to that interest, and then 
abstaining from exercising that power, they must he held to all the 
same consequences as though that power had been exercised. That 
being so, as a matter of course, it follows in this case that the 
appellant must he held liable in respect of these 185 shares, because, 
according to the terms of the articles, unless the transfer is left 
before the call is made, the directors are not hound to register the 
transfer. This transfer was not left until the 20th of April, and I 
hold that on the 17th, Gilbert ought to have done his best to have 
had the call made. I hold also, that on the 17th all the other 
directors ought to have done their host to have the call made; and 
the conclusion I draw from the evidence is that they did not do 
so because they were minded at that time before the call was made 
to get rid of their shares, so as to escape liability. That being so, 
the transfer is bad and void, and the result is that, the application 
must be dismissed with costs.
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Transfer by Director to Escape Liability under Imminent Call.

In re CAWLEY & COMPANY.

L. R. 42, Ch. D. 209.

I hi: covrt *>? appeal.

Ou the 16th of April, 1886, Caxvley & Co., Limited, a company 
formed for the purpose of taking over certain fuller’s-earth works 
at Nutfield, Surrey, was registered with a nominal capital of 
£60,000 in shares of £1 each, which the memorandum authorized 
to be divided into classes.

The articles of association contained the following provisions :—

Article 23. That the company should have a first lien upon all the 
shares of any member, “ for all moneys owing to the company from him, 
alone or jointly with any other person, whether due or not.".

Article 24. That such lien might be made available by a sale of such 
shares, providing that no such sale should be made except under a résolu 
tion of the board, and until such notice in writing should have been given 
to the indebted member or other holder of the shares.

Article 2d. That transfers of shares “ shall not be complete until the 
same shall have been duly entered in the register of transfers."

Article 27. “ No person being indebted to the company, either in 
respect of calls or otherwise, shafl. without the consent of the board- - 
which consent they may give or withheld af their discretion—become or be 
registered as a member in respect of any share the amount of which shall 
not have been fully paid up. or transfer any share."

Article 28. That the register of transfers should be kept by the secre
tary under the control of the board.

Article 32. “ A person shall not be registered as the transferee of a 
share until the instrument of transfer, duly executed and stamped, has been 
left with the secretary to be kept with the records of the company, but 
to be produced at every reasonable request : but in any case in which, 
in the judgment of the board, this article ought not to be insisted on, it 
may be dispensed with."

Article 38. "The amount payable on the shares in the capital shall 
lie payable at the bankers of the company, or at such other place ns the 
hoard shall appoint, with such deposit and in such instalments and man
ner, ^and at such time, as shall be appointed from time to time by the

Article 42. “ All calls in respect of shares shall be deemed to be 
made at the time when the resolutions authorizing them are passed by 
the board.”

Article 44. " The board may, by any subsequent resolution appoint a 
new time and place for payment of a call as regards such persons as have 
not paid the same."

Article 43. “ Whenever any call in respect of shares is made other
wise than on allotment, twenty-one days’ notice of the time and place 
originally, or by any subsequent resolution, appointed for the payment 
thereof, shall, either at the time or any time after the call is made, be 
given to every member liable to the payment the oof.”
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Article 46. That in cam* of non-payment within wren days after the 
appointed day, a second notice should be given requiring immediate pay
ment. and in case of non-payment for seven days after such second notice, 
the company might (without prejudice to their rights to forfeit the shares) 
sue the defaulter for the amount unpaid, with interest.

Article 01. That if any instalment on a share remained unpaid for 
seven days after such notice, the board might declare the share forfeited.

Article 00. That the procedure at a board should be regulated as the 
directors present thought fit.

The issue of the company’s share capital was divided into or
dinary shares of £1 each and deferred shares of £1 each. On the 
ordinary shares 5s. ]>er share had been paid up. and on the deferred 
shares 10s. per share. No dividend had yet been paid on the de
ferred shares.

In July, 1888, William Brown Hallett, who was the registered 
holder of 2.300 deferred shares, became a director of the company.

On the 15th of December, 1888, Hallett executed a transfer of 
2.000 of his shares, on which no further call had then been made, to 
Solomon Jones, who was a clerk to his, Hallett'*, solicitors, in con
sideration of £80. Hallett deposed that this was the full value of 
the shares, that the transfer was by way of absolute sale, and that 
he himself retained no interest whatever in the shares. The transfer 
was duly executed by Jones ns well as bv Hallett, and on or before 
the morning of the 18th of December. 1888, Jones sent or took it 
to the secretary of the company for registration.

Prior to the execution of the transfer, it was seen that a call 
must be made.

At a meeting of directors, held 18th December, 1888, the first 
business listed was consideration of transfers, but the Board de
clined to consider llallett's transfer till the business of the call 
should he disposed of.

The call was then pretended to lx* made, but time and place of 
payment left blank in the resolution.

The directors then refused to authorize the registration of the
transfer.

On 17th January. 1881), a resolution was passed which applied 
time and place of payment of the call. The further facts appear 
in the judgment quoted.

Chi tty, J., refused an application by Hallett for an order com
pelling registration of the transfer.

Hallett appealed to the Court of Appeal.

IjORD Esher. M.R. :—This was an application made under sec. 
35 of the Companies Act. 1862, to obtain a declaration from the
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Court that the company ought to have registered a transfer of 
certain shares, 2,000 in number, that belonged to the applicant, 
Mr. Hallett. The learned Judge has declined to make the declara
tion. The facts of the case apjiear to be these. The company is a 
company formed under a memorandum and articles of association. 
Mr. Hallett was the holder of shares to a larger number of shares 
than the 2,000 he transferred. He also was a director of the com
pany. On the 15th of December, 18K8, the company was indebted 
to its bankers, and, as it appears to me, was not in a prosperous 
state. The bankers were pressing for the money which was due to 
them, and on the 15th of Decetnlier, I think, Mr. Hallett, he 1 icing 
a shareholder and also a director, did know that the company was 
not in a prosperous state, and did know that within a very short 
time, not that any time was then fixed, but that within a very short 
time in all probability a call would have to be made ; and on the 
same 15th of December, he transferred 2,000 of his shares to a 
solicitor's clerk—1 believe it was the clerk of his own solicitor— 
for £80 ; and 1 should draw the inference myself that Mr. Hallett 
did so transfer these shares in order to avoid the prospective call 
which he saw would very soon come ; but it is not suggested that he 
was making a nominal transfer to the clerk with the intention of 
keeping the shares in his own power or under his own control. It 
was, then, a real transfer made with the motive 1 have stated. The 
transfer having been perfected, so far as it could be perfected, by 
the execution of the proper document, it seems to have been sent 
for registration under article 26 of the articles of association, and to 
have been sent to the proper person appointed by article 32 for that 
purpose, namely, the secretary of the company. I am clearly of 
opinion that, by the artic les of association of this company, unless 
there was something else in the case, there was no discretion in the 
directors to decline to register the transfer. They were Ixnind to 
register it. The registration would be a purely ministerial act : 
but if the transferor was indebted to the company, either by calls 
or otherwise, then, according to the articles, the registration could 
not take place without the consent of the board : that is to say, 
in that case they would have a discretion. The transfer seems to 
have been sent to the secretary some day before or on the morning 
of the 18th of December. In the afternoon of the 18th, there was 
n meeting of the lxiard of directors. It did not seem to have been 
summoned for the specific purpose of making a call, but at that 
meeting, Mr. Hallett being present, the hoard did pass a resolution 
to call up the remainder of the capital of the company bv successive 
calls of 5s. per share. Rut they inserted no day or time or place
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when or where the vails were to become payable. Something hap
pened with regard to that resolution which I cannot help thinking 
was most dangerously irregular; for the secretary, either in con
sequence of some supposed power vested in him, or of some idea 
of his own, some time afterwards erted in the minutes of the 
meeting of the 18th certain dates as the dates of the calls. In my 
opinion, that was the most dangerous thing that could well be done. 
Minutes of hoard-meetings are kept in order that the shareholders 
of the company may know exactly what their directors have been 
doing, why it was done, and when it was done ; and any shareholder, 
looking at these minutes as they now stand, would suppose the 
dates were agreed upon at the meeting and were then filled in. 
whereas, in truth, no dates were agreed on by the directors at all. 
The dates formed no part of the resolution, and vet here is the 
entry made as if they formed part of the resolution then passed. 
I trust T shall never again see or hear of the secretary of a company, 
whether under superior directions or otherwise, altering minutes of 
meetings, either by striking out anything or adding anything. The 
proper mode of fixing the dates would have been bv resolution, and 
then entering that resolution on the minutes.

I have now’ stated what took place on the 18th of December. 
It seems to me that there was no direction from the directors which 
could authorize the secretary to do anything with respect to the 
dates at any time after the 18th of December until the 17th of 
January, 1889, when a resolution was passed having the effect of 
fixing the dates.

That being the state of the case, the directors, at the meeting of 
the 18th of December, 1888, declined to enter this transfer on the 
register; and the question is whether they were entitled so to do. 
It is admitted that, but for*some alleged equity, they were not en
titled to decline to enter the transfer on the register unless they had 
a discretion under the articles; and that by the articles they had no 
discretion to decline to register unless the transferor was indebted 
to the company. It was urged on behalf of the company that Mr. 
Ilallctt was in point of fact “ indebted ” to the company within the 
meaning of article ÜÎ—that from the time he became a shareholder 
he was indebted in respect of the unpaid portion of his shares; but if 
that were held to be indebtedness, such articles as are now before 
us would mislead any person who proposed to become a shareholder 
of the company. A person takes shares in a company, the articles 
of which say that there is to be no discretion in the directors to 
refuse to register any transfer lie may make, unless he is indebted 
to the company. The argument is that from the moment he takes
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shares, lie is indebted for the amount of those shares; but then the 
clause which says that, in case of his being indebted, the directors 
are to have a discretion would lie futile and misleading, because, 
if the contention is right, they would in point of fact have a dis
cretion from the very first. That is not the meaning of the clause 
by itself. If. therefore, he was not indebted at the time when he 
had a right to ask the directors ministerially to register the shares, 
they had no discretion and were bound to do it.

Now. what is that time? It was argued that the time when 
the indebtedness is to lie ascertained is the time when the question 
iff registration is laid before the directors, and that, though a 
transfer in every respect valid has been sent to the secretary to 
lie registered, that is not the time, but that the time is when the 
secretary lavs it before the directors and they consider the matter. 
The answer is twofold; first, that the directors had nothing to 
consider, as the act to lie done was purely ministerial : and. secondly, 
that, if the directors were permitted to choose when they would 
do that ministerial act. the registration would lie at the mercy of 
the secretary or the directors whether they would do that ministerial 
act; and if. in consequence of the postponement of that act, a call 
were made first, then, although the transferor was not indebted at 
the date of the transfer and at the time of its being sent in to the 
secretary, he would have become indebted, and the directors would, 
either through their secretary's delay or through their own delay, 
acquire a discretionary power which they would not have possessed 
but for that delay. In my opinion, the time when the indebtedness 
of the transferor is to lie ascertained is, not when the transfer is 
laid before the directors, but when, according to the articles of 
association, it is sent in for registration to the proper officer, in 
this case the secretary.

Then the question is whether Mr. Hallett was indebted at the 
rime the transfer was sent in to the secretary for registration. 
Even if what took place on the 18th of December amounted to a 
call and made the shareholder on whom the call was made a debtor 
to the company, still, at the time when the transfer should have 
lieen registered, Mr. Hallett was not. That would be an end of 
the case had it not been for the equity which has been alleged, and 
which I will deal with presently.

But it has been strenuously argued that there was a good call 
on the 18th of Decemlier; and, as the question has been argued, 
I do not hesitate to express my opinion upon it. My opinion is, 
that there was no call whatever made on the 18th of December. 
In order to make a call within the articles of association, we must
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see what is necessary to be done to make a call. In the first place, 
there must Ik* a resolution of the directors. They cannot do such a 
thing as make a call without a resolution. Then, what is to be 
done in passing a resolution to make a call? Article 38 says the 
time and place for payment must be stated. [His Lordship read 
the article, and proceeded :—] Therefore, there could be no valid 
call in this company until the time and place for its payment had 
l>een appointed by the board ; that is to say, until it had been re
solved by the directors that the call should be payable in certain 
instalments and in a certain manner and at a certain time appointed 
by the hoard. The article says, “as shall be appointed from time 
to time.” I take those words to mean this : that the directors are 
not bound to make a call of the whole of the unpaid capital, but that 
they may make a call of part only, and that at another time they 
may deal with the rest, so that there may Ik* successive calls until the 
whole of the capital has been paid up. After making a call, as for 
instance, of 5s. per share, if a particular number of shareholders 
do not pay on the day appointed, the directors may. under art. 44, 
appoint another day, but only after they have made a valid appoint
ment of a certain day in the first instance ; and then, owing to 
circumstances that have arisen since, they may appoint a further 
day on which those who have lwen called on to pay on the first day, 
and have not paid, arc to pay the call : and then under arts. 46 and 
51, if they do not pay on that further day, the remedy of the direc
tors is either by action or forfeiture. These provisions make the 
case stronger against the company, because they shew that there 
was no valid call made on the 18th of December, and that no time 
or place of payment was ap|>ointed until the 17th of January follow
ing.

Rut then it is said that the resolution of the 17th of January 
reverts hack to the 18th of December: but, if there is a resolution 
passed that a call shall he made, and afterwards, on a subsequent 
day, a further resolution is passed naming a time and place for pay
ment. the utmost that can Ik* said is. that the two resolutions taken 
together make a valid call, but that there is no call until the latter 
day; that is to say, the first resolution must be carried down to the 
second. Therefore, if there was a valid call on the 17th of January, 
there was no valid call until the 17th of January ; and, accordingly, 
there was no call which made Mr. Hallett a debtor to the company.

That being so, we now come to the equity. The equity was 
rather suggested than definitely stated by the learned counsel for 
the respondents, and the argument w ent to this : that there was an 
equity against Mr. Hallett that a director cannot transfer his shares
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in order to avoid a prospective call, that is to say. a call which he 
knows, or ought to have known, will have to lie, or will in a short 
time, be made. Now, a shareholder may do go: that is well settled. 
If Courts of Equity had taken a very strict view of the matter, it 
might have been held that it was not within the right of a director 
to transfer his shares to avoid a prospective liability to the company, 
hut there is no such authority to Ik1 found. It might have been so 
held. I do not say it ought to lie so held, hut 1 will merely say that 
it has not been so held. The Courts have, in fact, come to a con
trary conclusion : therefore, the company cannot rely on that con
tention.

Then, if that is not the equity, what equity is there ? A case 
was cited in which a shareholder, who knew that a meeting was 
actually convened for a certain day in order to make a call, per
suaded the directors to jiostpone making the call until a subsequent 
day, and the Court—which adopted the equity—drew an inference 
of fact, which was, that he persuaded them in such a manner as to 
let them understand that, if they did postpone making the call, he 
and others would not transfer their shares in the meantime. The 
Court, therefore, drew the inference Hint he made a representation 
to them that if they postponed making the call, he would not trans
fer his shares. They did postpone the making of the call, and he 
did transfer his shares. That raised the equity against him. There 
is nothing of that kind here. Mr. Hallett did not persuade the 
directors to postpone the meeting or to delay coming to the resolu
tion which they did come to. They did nothing on the faith that 
he would not transfer his shares in the meantime. They, in fact, 
knew that he had already done so ; therefore, he cannot come within 
that equity.

Then the next equity raised against Mr. Hallett, was this :— 
that where directors are required to make a call at a certain time, 
and postpone doing so until a subsequent time in order that between 
the original time and the postponed time they inav get rid of their 
shares, they cannot, liv so attempting to get rid of their shares, 
escape liability, since they are trustees of the power of making calls 
for the general body of shareholders and must not use that power 
for their own benefit. But that equity does not arise here. There 
was no meeting of directors summoned to make a call. Mr. Ilallett 
did not decline to assent to any call being made in order that he 
might get rid of his shares. Nor did lie ask any of his co-directors 
to postpone making a call for that purpose. He had in fact already 
got rid of his shares. In my opinion, neither of the equities that 
have been alleged can he raised against him. The only way of
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asserting uu equity against him is to say that lie transferred his 
shares at a time when he knew the company was in difficulties and 
that a call might have to he made; hut there is no such equity, and 
no such equity was urged liefore the learned Judge below. It seems 
to me that this equity was only put forward as a last resource. 
I can sec no reason why the directors should not perform the minis
terial act of registering the transfer. They ought to have done so, 
and, therefore, I cannot agree with the decision of the learned 
Judge, to whose mind the reasons why there was no call made on 
the 18th of Deeemlier were not, as it s<»ems to me. sufficiently 
brought.

Cotton, L.J., and Fry, U„ expressed themselves to the same 
effect.

Forfeiture of Shares for Non-payment. Strict Procedure. Lachei.

CLARKK AND CHAPMAN v. HART.

27 L. J. Ch. 6ir>.

T11E IlOVRK OF I.OHIWL

In the course of his judgment it was held by the !x>rd Chan
cellor ( Loan ('ranworth ) :—

* * * For forfeitures were ntricti*#inii jurix. and those who
sought to enforce them must exactly perform all that was necessary 
to give them validity. In this case it was admitted on all hands 
that the proper mode of enforcing a forfeiture wras by convening 
a general meeting, upon full notice of the purpose of the meeting, 
after the period limited for the payment of the calls. There could 
be no doubt here that the calls had been duly made and that the 
respondent was in default, so that assuming the right to forfeit 
to he a legally existing right, a general meeting might have been 
convened and the shares declared forfeited. Hail that been done?

* * * It might he doubtful whether such a meeting was 
ever held at all. but at all events it was clear that no such form
alities were observed as would make it binding upon Hart.

The property was of a precarious deesription. the emergen
cies to which it was subject required an instant supply of capital 
and a faithful performance of obligations, and therefore Courts
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of Equity had said that they would not afford encouragement to 
parties who lay by and watched the adventure with a view to 
determine their own conduct as they should find the adventure 
prosperous or nut. With the exception of the ease of Prendvr<ja*t v. 
Tiirtun f 1) it would lie fourni that all the cases in equity were those 
in which the parties had found it necessary to conic to the Court 
for the peculiar relief which it afforded when thev were not in 
possession of the interests which they claimed. Srnhfnme v. Chris- 
linn (?). S nriva y V. Hour (3) and Clvyy v. Edtvond*on (4) were 
all cases (if that class, and in all these cases a strong opinion was 
expressed, not that the parties had by Inches disenabled themselves 
from applying to a Court of Equity for relief, but that their con
duct amounted to an abandonment of their right. In Prendvryast v. 
Turton (1 ) the Court proceeded, not upon the principle of any 
mere laches, hut upon that of the party having abandoned his right, 
and that case appeared to be applicable to the state of things 
here, for there, as here, the shares remained vested in the jwirty 
to whom they originally belonged. The distinction between the 
two cases was one of fact, namely, that notice of the forfeiture 
had there been given, and the party to be affected by it took no 
steps to assert, his interest for a period of nine years, while here 
no such notice had been given. On the contrary, the letter of 
August. 1850, was quite sufficient to induce TTart to believe that 
his shares never had lieen forfeited, so that it was not necessary 
for him to do more than assert his right as he had done in the 
correspondence. Hart’s own letter of November. 1851, was in 
truth a challenge to the other parties to do what they had inti
mated their intention of doing, but which he asserted to be an 
act beyond their lawful power. Upon the whole, he was clearly 
of opinion that, even if the appellants possessed the power to 
declare a forfeiture, they had never duly exercised it. Hart, 
therefore, remained in possession of his shares, and there was 
nothing in his conduct which amounted to a waiver or abandon
ment of his right.

The other learned Ixirds agreed.

Noth. This princiiilc as to Inches tins folloucJ in Joncs V. \nrth 
Vancouver In ml Vo., L. 11. 11110, A. <*. 317.

m 13 Ijiiw. .1. Rpv.. N. 8. <’linin'. (3) 1» Yen. 141.
2flR. (4) 2B Law. .1. Rep.. N. 8. Chime.

(2) 10 Yes. 150. «173.
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Call. Forfeiture. Number of Directors Acting. Ultra Vires.

In re ALMA SPINNING COMPANY, BOTTOMLEY’S 
CASE.

1873. L. It. 16. Ch. I). 681.

JES8EL, M.R.

The Alma Spinning Company, Limited, was registered in 1870 
under the Companies Acts, 1862 and 1867, with a capital of 
£15,000 in 3,000 shares of £5 each.

The company’s articles of association contained the following 
provisions :—

The directors were empowered (article 4) to make calls upon the 
shareholders; and (article 6), in default of payment of calls bv any 
shareholder after due notice, to declare his shares forfeited.

Article 3fi. “The business of the company shall he conducted by not 
less than five, nor nuire than seven, directors the holder of twenty or 
more shares being eligible ns a director.

Article 43. “ The office of director shall 1m- vacated if lie ceases to ho 
the holder of twenty shares in the company, if he becomes bankrupt or in
solvent * • • ” and

Article 43. “ The directors may meet together for the despatch of 
business, adjourn and otherwise regulate their meetings as they think fit 
and determine the quorum necessary for the transaction of business * * •”

Article 64 provided that no alteration in the articles should he made 
except at a special general meeting summoned for the purpose by n 
quarterly meeting, and after due notice of the proposed alterations.

There were originally appointed by the articles six directors of 
the company, of whom James Bottomley, the holder of 250 shares, 
was one.

These directors fixed three of their number as a quorum.
In June, 1877. a call was made upon the shareholders, but 

Bottomley made default in payment of the amount of his call.
Some time prior to the month of October, 1877, one of the six 

directors died. It that month, there being then only five direc
tors, including Bottomley, Bottomley presented a petition for 
liquidation by arrangement, and a trustee was appointed.

In November, 1877, at their quarterly general meeting, the 
company passed, or purported to pass, a resolution that the busi
ness of the company should be carried on by not less that three 
directors and not more than seven, and that article 35 should be 
altered accordingly by substituting the word “ three ” for “ five.*’
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It was admitted at the Bar that this resolution was invalid, 
as it was not passed in compliance with the requirements of 
article 64.

In December, 1877, the four then acting directors (exclusive of 
Bottom ley ) made a further call upon the shareholders, but neither 
Bottomley nor his trustee paid anything in respect of this call by 
the day appointed for payment, whereupon a notice was served 
upon them under the 6th article of association, requiring them to 
pay the two calls by a certain day on pain of forfeiture of the 
shares held by Bottomley.

Bottomley and his trustee having failed to comply with that 
notice, the four acting directors, in April, 18C8, held a meeting, 
at which they passed a resolution declaring Bottomless share* 
forfeited.

In December, 1878, the company passed resolutions for a vol
untary winding-up, and appointed a liquidator.

In the course of the winding-up it turned out that there was a 
considerable surplus of assets, after satisfying all claims, available 
for division among the shareholders, whereu|N>n Bottomley. whose 
liquidation proceedings had been closed, made a formal tender of 
the amount of his unpaid calls to the liquidator, and claimed the 
right to be restored to the register of shareholders and to partici
pate in the distribution of these assets, contending that, having 
regard to the terms of the articles of association, the forfeiture of 
his shares by four directors only was ultra vires and invalid.

In order to have the question decided, the liquidator then took 
out this summons under sec. 138 of the Companies Act, 1862, for 
a declaration that Bottomley was not ei itled to be registered or 
treated as the holder of the shares in question ; that such share-» 
were duly forfeited, and that the assets remaining in the hands of 
the liquidator might be dealt with on the footing of such shares 
having been duly forfeited.

Jessel, M.It. :—The first question is whether the call was 
well made; and the second question is whether the forfeiture wa* 
well made. As regards one of the calls—the second—it is ad
mitted that at that time there were only four acting directors, the 
office held by Mr. Bottomley having been vacated by his insol
vency : for, as he had liquidated by arrangement and his property 
had vested in a trustee, there is no don’t of his having been 
insolvent. At the next quarterly meeting, a resolution was passed 
—which, it is admitted, was invalid—reducing the minimum num
ber of directors to three, and under that invalid resolution the



1M CALL. KOBKEITl’HL. NIMBER OK DIRECTORS ACTING.

four acted as the only directors of the company, and under that 
invalid resolution made a second call and declared the forfeiture.

I think a great many of the observations made in the case to 
which I have been referred, of the Garden Gully United Quart: 
Mining Company v. McLister (1), apply to this case. In the first 
place it was decided that there must be properly appointed direc
tors to make a call or declare a forfeiture. In the next place, 
it was held that when directors take their nomination from n 
meeting which illegally elected a full board, although some of 
those directors had been legally appointed before, they could no: 
sav they continued in office under their former appointment ami 
reject the irregular and invalid resolution of the meeting which 
made them a full Itoard—that they must he held to have been 
elected under that resolution.

In the present case, it seems to me very difficult for the liqui
dator to say—admitting that the resolution reducing the number 
of directors was invalid—that those directors did not act under 
that resolution. They clearly did so, and acted as four directors 
only.

The next question is whether a call or a forfeiture declared by 
those four directors is valid. The words of the 35th article of 
association are these: “The business of the company shall lie 
conducted by not less than five, nor more than seven, directors.” 
Very simple words. If there were no interpretation of them, T 
should hold them as equivalent to saying, there shall never be less 
than five nor more than seven directors. The words no doubt 
arc, “the business of the company shall be conducted”; but they 
are meant to point out what the number of directors of the com
pany shall lie—not merely by whom the business of the company 
shall be conducted. It was so decided in Kirk v. Hell (52), where 
the words were practically the same as we have here; and there
fore, if 1 wanted a decision in point, there it is. The words there 
were—instead of “ the business of the company shall be conducted 
bv”—“the management of the affairs of the company shall be 
entrusted to” (which, of course, is the same thing) “not less than 
five, nor more than seven, directors:” and it was held that there 
must lie at least five directors. I agree that that is the fair 
meaning of the clause.

Now conies the question, that being the proper meaning of the 
clause, is it to be treated as directory only, or as obligatory? If 
there were no decision I should have said on principle that it

<i) 1 Am. Ciw. so. (2) 10 Q. B. 200
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could not be* merely directory—it is a negative and an affirmatne. 
The shareholder* have entrusted the management of their busi
ness to a certain number of persons, not to any other number. 
They sav, in effect. “ there shall not be less than five, nor more 
than seven, who shall manage our business; less than five shall 
not be the managers.” If, in an ordinary ease, persons appointed 
seven jieople to lie their attorneys, and said, “they shall conduct 
the business, not being less than five,” would anybody sav that if 
the attorneys were below five they could conduct the business ? 
Is there any distinction between that case and this? Or take the 
case of a man going away ami leaving his business to three clerks, 
and giving them power to act for him. and to draw bills, not less 
than two to act together—could any one of them draw hills? I 
do not see the distinction on principle. The contract of this 
partnership, or qnasi-partnership, is that the business shall be 
managed by not less than a certain numher of persons : what 
right has a Court of Justice to say that it shall lie managed by a 
less number, without the shareholders being consulted? That is 
what it comes to. for it is admitted that the resolution reducing 
the nunilier of directors was not binding on tin* company. It 
appears to me, irrespective of authority, that the principle is clear.

Then the argument of inconvenience is adduced. Now I have 
always said, and I am repeating. I am afraid, what 1 have been 
compelled to repeat over and over again, that the argument of in
convenience is a very strong argument where the construction of 
a document is ambiguous—where it is fairly open to two construc
tions. Then the argument of inconvenience, like the argument 
of absurdity, may be used with great force; hut when the con
struction is clear beyond controversy, it is no answer to sav that 
there are some consequences of that construction which will 
cause inconvenience and were probably not contemplated by the 
framers of the documents. It is said that, if there were five 
directors only, and one died suddenly before a quarterly meeting, 
there might lie an interval during which the business of the com
pany could not be conducted. The answer is. the company should 
have started with seven, the full number; then it would not have 
been very likely that the numtier would he reduced to less than 
five in the intervals between the quarterly meetings. Or they 
could have called a special meeting, and so provided for the 
continuance of the business.

I will now proceed to consider two cases, by both of which I 
should be bound, because they are decisions of the Court of Com
mon Pleas and the Court of Queen's Bench respectively, and
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have lieen decided long ago. If they were inconsistent, then the 
second decision, Kirk v. ReU(2), which was in 1851, would of 
course Ik* binding on me as distinguished from the first decision, 
Thames-IJaven Dock and Railway Company v. Rose (3), which was 
in 1812 ; but I do not think they are inconsistent.

The question in the Thamcs-Ilaren Dock and Railway Company 
V. Rose was one of construction. As 1 read the decision, two of 
the Judges held the words there to lie directory—great Judges 
they were, Chief Justice Tindnl and Mr. Justice Maule; but at 
the sane time the decision of the Chief Justice did not turn on 
that, it turned on this, that if there were any grounds to dispute 
the debt they should have been pleaded. There was a good debt 
admitted, and it was too late, after judgment, for the defendant to 
take advantage of it. But the Chief Justice did say in the middle 
of his judgment, that he thought it was a matter of direction only. 
Mr. Justice Maule says: “The question depends upon secs. 109, 
110. 111. and 112,’*—which he read ; and then lie says. It appears 
to me that the provision referred to is a mere arrangement as to 
the internal affairs of the company, and that it does not apply to 
their external affairs, or prevent them from enforcing calls that 
luivç lieen duly made." But here the question is whether the call has 
been duly made. 1 will now go to the sections which were 
referred to bv the Judges in that ease, because it appears to me 
the case is quite distinguishable from this. The 108th section, on 
which it turned, said that “ The business and concerns of the 
company shall Ik* carried on under the management of twelve 
directors, to Ik- chosen.” and so on. It did not give the minimum 
and maximum as here, and it was equivalent, in my opinion, to 
saying that “the number of directors shall be twelve.” But then 
sec. 109 went on to provide that nine individuals should he the 
first directors of the company until the first general meeting, 
shewing that the business might be earrjed on bv nine and not by 
twelve. The next section, the 110th, provided that “ Anv director 
who shall, by ballot or rotation, go out of office, may be imme- 
diately or at any future time re-elected." The 111th section 
said that no person holding any office under the company, or 
! wing concerned or interested in any contract, should be capable 
of being a director, or should act—that lie should vacate his 
office and lie disqualified. Then there was a clause that until his 
disqualification was communicated, his acts should lie binding. 
Section 11? was that when any director should die, or resign, or 
liecome disqualified, and so forth, or should cense to he a director by

t:t) 4 Mnn A fî. «12. «HI.
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any other means than going out of office, it should be lawful for 
the remaining directors to elect some other proprietor, and every 
such proprietor should continue in office so long only as the person 
in whose stead he was elected would have l>een entitled to continue 
in office had he lived and remained in office. Then the 116th 
section said that the directors for the time being should meet, 
and that they should not In* competent to determine on any 
business unless at least five directors should be present. Now all 
these sections shewed this, that it was meant that the number of 
directors wras to lie twelve; not. however, that no business was to 
be transacted unless there were twelve, but it meant that no 
business w as to la* transacted unless there were five present ; and 
that shews the distinction lietween having a minimum and a 
maximum, and simply stating the number. When the mere 
numlier of directors is stated, and then there are provisions sliew'- 
ing that the directors arc to meet during vacancies to fill up the 
number, and that they may transact business with a less number, 
and so on, it is obviously meant that the larger numlier shall 1m* 
the numl>er of directors as the normal number, but not that busi
ness shall not be carried on with a less number. But that has no 
application when you find a clause that the numlM*r shall never be 
less than a certain number. *

The present question does not arise very often in the case of com
panies, but it has arisen very often in the old Court of Chancery 
as regards charity trustees. In a great number of cases the 
point has lieen decided that where the foundation deed says the 
number of trustees shall he so and so, it does not prevent their 
acting with a reduced number ; hut when it says that, when the 
numlier comes to lie reduced to a certain mimlier, they shall fill 
up vacancies, they are compelled to fill up that number when 
the number becomes reduced : or if it says they shall only act 
not being less than a certain number, it is considered to be of the 
essence that not less than that numlier shall act. The same 
observation applies to a quorum. When you say “ the quorum of 
directors shall he three,'* what does that mean ? Stated in lull, it 
amounts to this, that “ no business shall be transacted unless there 
shall be three directors present.” That is the meaning of a 
quorum. If it is said that is directory only, the answer is, it is not: 
it is of the very essence of the authority that there shall not be less. 
It appears to me that Kirk v. Hell (2) is a distinct authority in 
favour of this ; and to shew how distinct it is, although the ultimate 
decision turned on a clause in the company’s deed as to ordinary
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business, I will refer to what Lord Csmpbell says. There a particu
lar deed was executed by four directors. As in this case, there had 
been five directors, and they were reduced to four. The deed having 
been executed by the four, it was said that it did not bind the 
company, and so the Court held. Lord Campbell said, “ It lay 
on the plaintiff to prove that those who executed the deed had 
authority. It seems to me that he failed to shew this ; for though it 
was executed by all the directors, they were only four in number. 
In the deed of the company we find this clause.” His Lordship 
read it, and it was as follows: “That the management of the 
affairs of the company shall he intrusted to such a number of 
directors as the shareholders shall for the time being deem expe
dient, so that it be not less than five nor more than seven, and 
the number at present deemed expedient and hereby appointed is 
five.” Then he says, “ If this regulation stood alone, at least 
five director! would he required, and four were not sufficient.” 
So that he did not decide the ease solely on the second ground, 
that there was a provision for ordinary business, but on the first 
ground also, that if the regulation stood alone, four were not 
sufficient. Then Mr. Justice Patteson, proceeding upon the 
clause relating to ordinary business, says this is not ordinary 
business; and then Mr. Justice Coleridge says this: “We must 
look to the deed of settlement to sec what authority is given ; 
for the individuals who become shareholders do so under the 
agreement contained in that deed. Assuming, what 1 do not 
say, that three directors out of four might exercise the powers 
of a hoard meeting, those powers arc only for the transaction of 
ordinary business. * * * Hut jt js not clear that three out
of four could transact ordinary business. It is analogous to 
many cases; a familiar one is the submission to three arbitrators, 
any two of whom may make the award ; in which case an award 
made at a meeting of two is not good unless the third had power 
to attend and join if he pleased.”

It is obvious from that very cautious judgment that Mr. Justice 
Coleridge thought that even ordinary business could not lie trans
acted, nor was he frightened at that result. Then Mr. Justice 
Wightman says the same thing in rather plainer terms: “ It seems 
to me that the interest of the shareholders has been too much lost 
sight of in the argument. The shareholders stipulate for, and arc 
entitled to have, the supervision of at least five directors.”

In the present case the shareholders have entrusted the man
agement of their affairs to a certain number of managing partners, 
and they have stipulated that there shall not be less than a
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certain uumbcr. Ab 1 hive said before, on principle 1 think that 
must be the conclusion ; but still 1 am very glad to find that the 
last authority is tolerably clear to the same effect.

1 therefore decide that these four directors neither had the 
power to make the second call nor to enforce the forfeiture; conse
quently the forfeiture is void. Mr. Bottomley is accordingly en
titled to participate with the other shareholders in the distribution 
of the surplus assets, subject, however, to the payment of his calls 
to the liquidator.

Forfeitures. Calls Unpaid. Liability for Interest thereon.

In re TilK BLAKELY oRUXAXt'E COMPANY. STOCK EN’8 
CASE.

1H68. .17 L. .1. Ch. *30.

CAIRNS. U.

Appeal from the Master of the Rolls.
The question was whether Stockcn was liable to pax interest on 

a call for non-payment of which call his shares had been forfeited 
from the time ap|mintcd for payment till actual payment.

Clause 50 of the articles was as follows:—
“The forfeiture of any share shall involve the extinction, at 

the time of the re, of all interest in and all claims and de-
mands against the company in respect of the share, and all other 
rights incident to the share; but any mendier whose shares have 
been forfeited shall, notwithstanding, be liable to pay the company 
all calls owing on such shares at tin- time of such forfeiture.”

The original notice of the call given to Stockcn stated that 
interest at the rate of £25 per cent, was payable under the articles 
of association. After the forfeiture, no new not in* claiming interest 
was served upon him.

Iairh Justice Cairns:- 1 think that, whether the 50th clause 
of the articles of association i* a penal clause or no, still a strict 
construction must Is* put upon it. It is proper to consider the 
circumstances under which a high rate of interest was imposed.

C.L.—11

14
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This was a trading company, in which the profits might be very 
large; therefore, unless a high rate of interest were charged upon 
calls, a shareholder might well think it worth while to take the 
profits and not pay his calls, but pay the interest upon them.

But whether or not that In- the true reason, the true construc
tion of the clause seems to me to be this. By the first part of it. 
all rights incident to shares are extinguished, ami this must. I think, 
extend not only to rights against the company, but also rights in 
favour of the company and against the shareholder ; and I am dis
used to think that even without that part of the clause, all such 
rights are extinguished by the forfeiture, so that any proceedings 
at law against the shareholder would In* stopped, Iiecausc such pro
ceedings must, be grounded upon the fact of the defendant’s being 
a mendier of the company, and 1 do not see how a claim for calls 
could be supported after a jiersoii ceased to be a member. And, 
indeed, this seems to have been the opinion of the framer of this 
clause, because he thought it necessary to reserve the right to the 
call, which is done bv the latter part of the clause. This seems to 
me in substance and in law to lie the creation of a new right. The 
member whose shares have lieen forfeited is to remain “ liable to 
pay the company all calls owing on such shares at the time of for
feiture.” We have there the full measure of his liability, and we 
find no mention of interest. Where there was an intention that 
interest should be paid, it is carefully mentioned and provided for. 
as in the 44th and 46th clauses. The clause in question stops short; 
it does not say all calls and interest owing, hut simply “ all calli.” 
This is a new right commencing at the forfeiture, and limited by 
th<' terms «if it to the precise sum which is the amount of the call.

I thought at first that the Act 3 & 1 Will 4, ch. 42, might have 
some bearing upon this case, but, upon consideration, it has not.

The sum is payable, it is true, under a written instrument, the 
articles of association, but that instrument does not specify any 
time for payment. There must, therefore, in order to come within 
the meaning of the Act. have been a demand for interest subsequent 
to the forfeiture. No such «leniaud was. however, made, and. there
fore, the act iloes not apply.

The appeal, therefore, must be diemiaeed, with c«ists.
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Collusive Forfeiture of Shares.

COMMON v. MvARTHirM.

1898. 89 8. C. K. 839.

THE 8VP1BMK (OCTET Or CANADA.

There was a resolution forfeiting McArthur's stock in a com
pany, and it was found that this was not a forfeiture in good faith, 
hut a proceeding to release McArthur from his liability on the 
stock.

In the course of the judgment of the Court, it was said by

Shook wick, .1. : * * * It is iuunalerial whether the
transaction in (piestion he considered as a surrender or a 
forfeiture, inasmuch as neither the one nor the other would have 
the effect of releasing him from his liability, it is elementary law 
that a shareholder cannot, without statutory authority, surrender 
his shares to a company and thereby get rid of his liability as a 
shareholder. It is wlira rirrs of a company to so traffic in its own 
stock, unless its instrument of incorporation gives it the power, and 
it is not pretended that any such power existed here.

The only question is as to the effect of the alleged forfeiture. 
It ia, I think, quite clear that there was in fact no forfeiture in 
the present ease. The resolution was a collusive one, passed, not 
for the lienefit of the company or its creditors, not for the purpose 
of enabling the directors to realise upon the forfeited stock, hut 
for the purjiose of conferring a lienefit upon their friend McArthur. 
It was in fact the same as if the directors had taken from the 
treasury of the company the four thousand five hundred dollars 
due and had made a present of it to him.

The power of forfeiture given hv the statute to the directors is 
given, not to lie exercised for the lienefit of the shareholders, but 
for the benefit of the company and its creditors. If a resolution 
like the one here had the effect of releasing McArthur from liability, 
similar resolutions might have been passed releasing all the other 
shareholders from liability, thereby destroying the capital of the 
company and absolutely defeating the claims of creditors. To 
((intend for the legality of transactions that might lead to such 
consequences is. in my view, absurd.



ItH COL 1 A'81 VE FOHFEITI I«E OF SHAKES.

Reference need only be made to the leading case of Spademan 
V. Evans (1), where it was held in effect that the power of for
feiture for non-payment of calls is a power that is intended to lie 
exercised only when the circumstances of the shareholder render 
its exercise expedient in the interests of the company. It is not a 
power to lie exer -ised for the benefit of the shareholder. The duty 
of the directors when a call is made is to compel every shareholder 
to pay to the company the amount due from him in respect of that 
rail, and it is only when payment cannot lie obtained that the 
power of forfeiture is to Ik* resorted to. The power must be exer
cised bona pile for the good of the company, not to relieve a share
holder from liability.

Surrender of Shares.

I IK LI jK It It Y v. HOWLAND AND MX It WOOD'S 8TKA MSH 11’ 
COMPANY.

1902, U L. J. Ch. 541.

THE COrKT OF APPEAL.

The main point involved and the decision are sufficiently indi
cated In the following extracts from the judgment of Collins. 
M.1U—

* * * 1 can see no distinction in principle between returning to a 
shareholder a part of the paid-up capital in exchange for his shares 
and wiping out his liability for the uncalled-up sum payable 
thereon. Doth methods involve a reduction of the capital which, 
as Lord Watson points out in Trrror v. II hitirorlli (1a). persons
dealing with the ...... pany are entitled to rely upon as existing
either as paid-up or as still to lie called-up. and such a reduction, 
therefore, can only hold good if sanctioned under the conditions 
prescrilied. If it he objected that the shares may, in the language 
uf Lord Watson, lie ‘ reissued * and that, though the liability of 
the surrenderor to pay the amount still at call is extinguished, 
the liability will remain good against anyone to whom the 
company disposes of the share, the answer in this case is the 
same as that suggested by Lord NX'at son in the case where the 
money paid-up on the share is returned to the shareholder. He

(V) 57 L. .T. Ch. 28; 12 App. Cas. 400.(1) L. It. 3 II. L. 171.
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►aye: ‘ In the event of the company continuing t<» hold the shares 
(as in the present case) “the amount paid up ** is permanently 
withdrawn from its trailing capital.’ But further, and apart from 
the question of sale or tratlicking in a company’s own shares, I 
think the reasoning in (foreguin dolt! Minin;/ Co. of India v. 
Roper (V ) establishes that to release a shareholder from any part of 
his obligation to pay the uncalled-up balance on his share is an 
ultra vires act on the part of the company.

* * * The justification of forfeiture rests upon the statute
itself; and 1 think that since Trevor v. Whitworth no authority 
can Ik* relied on as justifying a surrender having the effect of re
ducing capital which cannot he supported as a form of forfeiture.

Surrender of Shares. Capacity of Company to Accept Surrender 
and Re-iuue.

It. SID SMITH v. TilK GOWDA\DA MINES. LIMITED.

HH1, 44 S. C. II. 681.

THE smtKMK i 01 RT OF CANADA.

Appeal from a decision of the Court of Appeal for Ontario 
affirming the judgment of the trial .Fudge in favour of the plain
tiffs.

The Chief .Ii stick (Sir ( ii.xhi.ks Fitzimtrick) : This is 
an action for calls upon stock of the respondent company for 
which it is alleged the appellant subscribed. It is admitted 
that the appellant signed a certain subscription agreement but 
he denies that the shares for which he agreed to subscribe 
were ever allotted to him. The action was maintained by the 
trial .Fudge and his judgment confirmed on appeal. Other de
fences were set up; but the sole question to be considered in 
this appeal is: Was the appellant ever a shareholder of the 
respondent, liable to pay the calls for which this action is brought? 
The inquiry is, on the evidence did the company ever do that which 
it was entitled to do, if it was really meant to make the appellant 
a shareholder? It is important to bear in mind that the action 
is not for breach of an agreement to take stock, but for moneys

(2) «1 L. J. Hi. 337: |IM*2| A. C. 12V
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due by the appellant for calls made in respect of shares of the 
respondent company. The claim, therefore, is based on the as
sumption that the appellant is the holder of certain shares of that 
company and is in arrears for calls made on those shares. The 
appellant could become shareholder in one of two ways :

1st. By the allotment of shares from the company through 
the hoard of directors.

Vnd. By a transfer of shares to him by a shareholder.
There can be no doubt that at the time of his subscription, as 

found by the trial Judge, all the shares were allotted to other 
subscribers and that there was no stock at that time which the 
directors could allot to the appellant under the subscription agree
ment. The judgments below, however, proceed on the ground that 
appellant's subscriptions were taken in lieu of subscriptions of for
mer subscribers to whom allotments were made but who were 
allowed to withdraw and whose stock as allotted or re-allotted to 
the appellant.

To maintain those judgments on the facts of this east? it would 
Ik? necessary to hold that a shareholder to whom stock has lieen 
allotted may lie relieved of his obligations by the consent of the 
l»oard of directors. Unless forfeited for non-payment of calls the 
directors have no control over shares that have been allotted. The 
title to those shares is fixed and the company cannot substitute 
any one for the allottee, and there is no pretence that there was 
a forfeiture here. Title of course can Ik* acquired by transfer, if 
all the calls then due on the stock transferred have been paid; 
but here there were unpaid calls due by the original allottee and 
there is in addition no evidence that any transfer was executed 
to the ap]M‘llnnt or that lie ever heard of. or was asked to accept, 
any transfer.

I would allow this appeal with costs.

The Judges concurred.
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Transferable Nature of Shares, Generally.

In re TlfK BAHIA AND SAN FRANCISCO RAILWAY 
COMPANY. LIMITED.

1868. 37 L. J. Q. B. 176.

THE COURT OF QUEEN’S RENCII.

Special cast1 stated by consent for the opinion of the Court.

1. On the 8th of March. 1866. Miss Amelie Trittin was the 
registered holder of five shares in the Bahia and San Francisco Rail
way Company. Limited, hereinafter called the “company,” and de
posited the certificates of the shares with one Thomas Charles 
Oldham, a stockbroker, and requested him to keep the same and to 
receive the dividends payable thereon.

2. On or about the 17th of April. 1866. a transfer of the live 
shares to John Alfred Stocke 11 and Samuel CJoldner. purporting 
to be executed by Amelie Trittin. but which, for the purpose of this 
case, was admitted to have been a forgery, was left with the secre
tary of the company for registration, together with the certificates 
of the shares.

•°». The secretary of the company, in the ordinary course of busi
ness, then sent by post to the last place of residence of Miss Trit
tin. a written notice that the deed of transfer had been so received 
by him : and after ten days, having received no answer from Amelie 
Trittin. then registered the deed of transfer and removed the name 
of Miss Trittin from, and placed the names of John Alfred Stocken 
and Samuel Goldner upon the register of shareholders, as holders 
•f the five shares; and share certificates in res|K*ct of the shares 

were handed to them.

4. In May, 186fi. the Rev. Richard Burton, through his broker, 
bought on the Stock Exchange four shares in the company, and 
Mrs. Mary Anne Good burn, bv her broker, bought one share.

5. About the same time John Alfred Stocken and Samuel Gold- 
ner sold five shares in the company to Arthur Bristowe, a stock
broker, and in pursuance of the above contracts transferred four 
of the shares comprised in the forged transfer to Mr. Burton, and 
the remaining one to Mrs. Good burn.
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6. It is admitted that Mr. Burton and Mrs. (ioodburn entered 
into the contracts above mentioned bona fide and for xalue of the 
shares, without notice of any fraud, and according to the usual 
course of business with reference to the purchase of shares, and on 
or shortly after the 28th of May, 1866, they were duly registered 
by the company as the holders of the said shares : and share certifi
cates in respect thereof were handed to them.

fw/. In the above transactions everything was done bv the com
pany in accordance with the usual course of business, and there 
was nothing in the circumstances, as far as they were known to 
the company, to excite their suspicion or to induce them to depart 
from kiu*!i usual course of business.

The questions for the opinion of the Court were: First, whether, 
as against the company. Mr. Burton and Mrs. (ioodburn were 
entitled to the shares in the company or an equivalent number ? 
Secondly, whether they were entitled to any. and what damages 
to he paid by the comptyty under the above circumstances ?

The Court was to make such order and give such judgment as 
they might think fit and had |lower to make and give. (1)

Cock nr rk . VJ. :—1 am of opinion that our judgment must 
lie for the plaintiffs. I look upon this case, when the facts are 
rightly understood, as falling within the decisions of Pickard v. 
»nrx (2). and Frteuntn v. Cooke (3|. The company are hound 
to keep a register, and power is given to them to issue certificates 
shewing that the persons named therein are registered holders of 
the s|M*eitied shares. The purpose of giving these certificates is 
manifest, that is to say. it is done for the purpose of giving to the 
holders of shares additional facilities of dealing with and trans
ferring their shares, and to make them more negotiable in the 
market, and thus to add to their value. This, therefore, is done 
for the lienefit of the public in general. It is a declaration to the 
world that the person to whom the certificate is given, and wlm 
is named therein, is a shareholder in the company, and thus t«> 
satisfy the persons who may enter into dealings with him. The 
certificate is given by the company with the intention of being 
acted on in the sale and transfer of shares. It is stated in the case 
that the plaintiffs did what was necessary to Ik- done by them. 
They accepted transfers of the shares, and paid their money on

(1) After the forgery wns discovered. mi «liter had been limite flint Mins 
Trittiii's inline mIioiiM lie restored to the register of shareholders. This 
was done, mid the result was that the plaintiffs lost the benefit of the 
shares wliieh they had purelnised.

CM fl Ad. A E. ton.
(.1) 2 Exeh. Rep. OTiI : S. e. IS Law ,f. Rep. (N.S.). Exeh. 114.
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having lin» eertiticates of the shares handed to them. It turns out. 
however, tliat the whole thing is a mistake, and that the company 
ought never to have registered them at all. as the shares had been 
handed over upon a forged instrument. This brings the ease 
within Fichard v. Sears (Si), and Freeman v. ('noire (II). which lav 
down the principle that if you make a representation with a view 
that another |Hirson shall act upon it. and lie docs so act, you 
are estopped from denying that you made the representation. That 
principle is clearly applicable to the present ease. The only ques
tion, then, which remains is, what is the redress which the plain
tiffs are entitled to? In whatever form they might have to put 
it. an action is certainly maintainable, and the question i< what 
damages they ought to recover. I apprehend that they are entitled 
to such damages as would put them in the same position in which 
they would have heen if the shares had been good shares, and had 
Im-cii handed over as they ought to have U*en. If the company 
refused to place them upon the register, they would he entitled to 
the market value of the shares. If such shares arc not to lie had 
in the market, which is possible, although not likely, a jury, in 
giving their verdict in an action, would have to sav what would 
he the reasonable compensation to which they would lie entitled 
under the circumstances.

111. v khi i,'X. .1. : I am of the same opinion. When these joint- 
stock companies were formed it was a matter of great importance 
to them that they should have an easy mode of transferring their 
shares, and accordingly the legislature have passed the Joint-Stock 
Companies and the Companies* Clauses Acts. The companies are 
to keep registers of their eapital. divided into numbered shares, with 
the particulars required by section ’.Vi of the Companies" Act. IKtiV. 
■—| Hi* Lordship read the section. | In order to keep up such a 
register it is necessary when shares are transferred that the com
pany should alter the register, and enter the name of the person 
to whom they are transferred. They ought to make inquiries and 
to ascertain whether the transfers are valid: in point of fact, they 
do make inquiries, hut they may In- deceived, as has been the 
ease in the present instance, in which they have received a transfer 
which was a forgery, and in consequence of which they gave 
certificates, in which Stoekeji and Gold ne r were represented as 
the holders, when in point of fact they were not so. The act fur
ther provides that they may give certificates, which are to Ik* prima 
facie evidence of the title of the member to the share or share* 
therein specified. It is clear that the object intended was, that 
the company should Ik- empowered to give certificates upon which
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the public might act, and when the company issue such certificates 
they do make a statement that the jhtsoii to whom they have issued 
them is u holder of certain shares therein spécifiée!. If they 
have been deceived and have not acted negligently, there would 
Im* no moral guilt in making the statement, but the statement 
would be untrue. But they have the means, which no one else 
has, of inquiring into the validity of the transfers, and tin* inten
tion of the legislature was that, to facilitate the transfer of the 
shares, they should issue the certificates on which the public might 
ftft.— [His Lordship then went through the facts, and continued] 
—1 think, therefore, that the company have made a statement 
upon which they intended that a person purchasing the shares 
should act. or at any rate knowing that he might act upon it. If 
the plaintiffs acted reasonably upon this statement and paid money 
for the shares, and got in return the transfers and the certificates, 
and then the fraud was discovered, I think that they are entitled 
to recover on the ground of estoppel, as mentioned by my Lord 
in referring to Freeman v. Cooke (3), and Pickard v. Sear* (2). 
It follows, therefore, that the plaintiffs are entitled to recover 
the value of the shares.

MFi.i.oR. J., and Lon. .1.. to the same effect.

THK QVKKX x. LAM BOURN VALLEY RAILWAY t’O.

1X88. L. R. VV V. B. M. 4<»3.

THE qlEEN’* IIKN't II DIVISION.

( The main point of decision i* une of practice, bat the dictum 
of Pollock, 11., as In transferable qualiti/ of shares is valuable.)

Rule calling on the Lamhourn Valley Railway Company to 
shew cause why a writ of mandamus should not issue directed to 
them commanding them forthwith to register a transfer of 495 
shares of 1*10 each in the said eoifipany from Henry llippisley 
to Walter Aubrey White.

It appeared from affidavits that the prosecutor became a 
director and holder of shares in the defendant company, which 
was incorporated bv the Lamhourn Valley Railway Act, 1883.
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The iH-rioil within which the mi I way whs to lie maile was lived 
by the Act at live years. The railway was not made, and n pro
posal by the company to apply to Parliament for a hill to extend 
the time for the construction of the line was opposed hy the 
prosecutor. The hill was. however, presented and passed, and a 
mntract was entered into for the construction of the line, where
upon the prosecutor, desiring to withdraw from the company and 
under legal advice, executed an absolute transfer of his shares, 
for a nominal consideration, to one White, a stockbroker's clerk, 
practically insolvent. The transfers were tendered to the secre
tary of the company for registration, hut he refused to register 
them.

It. was conceded hy the prosecutor that the transfer was made 
to avoid liability, hut lie maintained that the transfer was bona 
tide and without any reservation of right or interest, ami he and 
the transferee offered themselves in Court for cross-examination 
on their affidavits, hut the defendant eompany declined to cross- 
examine them.

Pollock. IV: —This was an application on In-half of Mr. llip- 
pisley for a prerogative writ of mandamus to issue to the defen
dants, requiring them to register the transfer of I1C» shares in 
their company which had been transferred by him to one White, 
who was clerk t<> a stockbroker.

The motion was resisted upon the grounds: First, that the 
transfer of the shares in question was not a real transaction; and 
secondly, that the transferee was a person in insolvent circum
stances. Lastly, it was contended that the granting of a writ 
of mandamus being discretionary, the Court ought not to grant 
the present ation. there being other remedies open to him.

Our decision upon the last contention renders it unnecessary 
to state our opinion as to the first two questions; hut I think it 
is right to say that as the matter now rests upon the affidavits. [ 
have come to the conclusion that the transfer was real in the 
sense that it was intended to effect an out-and-out assignment to 
the transferee, and that there was no covert agreement or under
standing to the contrary; hut T think it equally clear that the 
transferee was a man who was practically insolvent, and that he 
would he quite unable to pay any calls which might hereafter he 
made in respect of the said shares.

Under these circumstances the transfer is one which ought to 
l»e upheld by the Court.

6
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<'ounsel cited Hymn's Vase (1), Costello's Case (2), De Doss's 

Ca*e (3). and King's Vase, (4) ; and although the individual 
opinion expressed by Rome of the learned Judges varies, these 
authorities in substance support the proportion that if the trans
fer Ik* real, it will In- upheld, although it lie made to a mere 
pauper, and for the avowed pur|>ose of relieving the transferor 
from any future liability.

The remainder of this judgment, as that of Manisty, J.. deals 
with the question of remedy, the decision In-iiig that the prero
gative writ should not In- invoked where relief by action of manda
mus was available.

Eight to Transfer Shares where no Restriction or Equity 
Intervenes.

In he SMITH. KNIGHT A CO.; Kx carte WESTON.

1868. 38 L J. Ch. III.

THE 1.0HDN .IITRTICEN.

Appal from a decision of the Master of the Rolls.
I'he question was whether the directors of the company had 

power to refuse to register a transfer which had lteen duly ex
ecuted by Mr. Weston a* transferor and Mr. Birnie as transferee. 
The ground alleged by the directors for their refusal was that 
they were unable to ascertain Mr. Rhine's address. It apjieured 
that the company made inquiries at the address given, which was 
the place of business of a relation of Mr. Birnie. and found that 
he did not live there, but that he was employed there, though 
not permanently.

The articles of association contained a provision that the 
directors might refuse t< transfer the shares of any shareholder 
unless the certificate of the shares was produced ; and another 
provision, that p» rsons becoming entitled to shares otherwise than 
by transfer might require the company to register the shares in 
the name of a nominee instead of themselves. Beyond these there 
was nothing to regulate the registry of transfers of shares.

11) 1 In- «I. F. & .1. 73.
12) 2 !> n. F. A .1. .102.

(3) 4 IV H. F. & J. 344. 
(4> Lnw Rr,,. « Ch. 1!M.



HIUI1T TO TRANSKKU SHARKS WIIHKK NO RESTRICTION. I'M

The transfer in question was. with the certificate of the shares, 
left for registration on the littli of June, 1866.

On the 19th of July, 1866, a petition to wind up the company 
was presented. This was ordered to stand over generally, in order 
that the company might pass resolutions for a voluntary wind
ing-up. This was afterwards done, the resolution confirming a 
special resolution to wind up being passed on the Moth of Novem
ber, 1866.

Afterwards an order to wind up under supervision was made 
upon the petition.

It ap|»eared that previously to the month of June the company 
was in difficulties, but was allowed by its creditors to continue to 
carry on business under a species of inspection on their behalf.

Lord J i stivi; Wood : * * * We conic next to the main part of
the case. Were the directors justified in refusing to complete the 
transfer of the fifty shares to Mr. Rirnie? What was the power, 
I will not say the duty, of the directors as to registering or not 
registering this transfer? It is said, at this very time the com
pany were carrying on their business under a species of letter of 
license from their creditors, and that therefore they were in such 
a condition that they ought not, without great precaution as to 
the character of a proposed shareholder, to admit him upon the 
register.

The creditors in substance said. Do not admit in your register 
any one whose competency to pay calls is at all doubtful. Rut as 
they chose to give a letter of license, and not to take the measure 
which was open to them of winding-up the company, they must 
accept the position of the company as being exactly the same as 
if no such arrangement had l>eeii made ; and we must consider 
the question exactly ns if that circumstance were entirely out 
of the case. Had. then, the directors, as part of their ordinary 
powers, the right to inquire into the position of a proposed trans
feree of shares and make the registration of the transfer depend 
upon the result of their inquiries? I feel hound, with great regret, 
to come to an conclusion to that of the Master of the
Rolls with regard to the law on this. He seems to have thought 
that, not only they were competent, but that it was their duty to 
do this.—| His Lordship then referred to the judgment of the 
Master of the Rolls. |—l have always understood that the very 
working of these companies was this, that many persons entered 
into them because they were unlike ordinary partnerships, but 
partnerships from which they could retire at will by transferring

5477
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tlu-ir shares. They could sell their shares in the market, and no 
person, either director, shareholder or creditor, had any right to 
object, unless, of course, it was otherwise provided by the regula
tions of the company: the only restriction upon their so freeing 
themselves from liability being that it must Ih* a bona fide trans
action. by which 1 mean an out-and-out disposal of property, they 
not retaining any interest in the shares disposed of. When it 
was desired (as was quite possible, if thought fit), to put a re
straint upon this unlimited power of disposal there was always 
inserted in the articles of association a clause for that purpose. 
Many instances of this kind have l>een discussed in the Courts; 
one 1 think—-Short ridge v. lio&inquel (1)—went to the House of 
Lords, and there the directors were hound to exercise a discre
tion. In the absence of such a discretion, however, I think it is 
plain the statute gives, in the first instamv, an absolute power of 
disposing of shares. The very object of persons entering into 
these partnerships is to have transferable shares, and it has always 
been thought that this was the policy of the legislature in making 
s|M‘cial provisions for joint-stock companies.

The shares then are transferable by statute, and the articles 
only point out the mode in which they shall he transferred, and the 
limitation, if any, to which the transfer shall he subject before 
registration, it was argued that all the shareholders might have 
excluded any proposed transferee, and what all the shareholders 
might do the directors might do; but 1 think the shareholders 
have no such power unless something is provided by the deed. 
When we look at this d« < d we find two sections only which have 
any relation whatever t«- this subject.—| IIis Lordship then read 
the sections before mentioned.]—But those sections have nothing 
whatever to enable tl directors to approve or disapprove of a 
transferee. The on ;ives them the power of asking for the certifi
cate, equivalent t .-'king for proof of the identity of the trans
feror; the other enables executors to sell shares without themselves 
being put upon the registry, which perhaps otherwise might not 
be allowed. Nothing can be stronger, if anything be wanted, to 
shew that the directors have no such power as is now contended for.

It would, 1 think, be a serious thing if a restriction, not found 
in the articles, not in the statute, were to lie implied by law, 
taking away that which to a great extent constitutes the value of 
these shares,—their being marketable, and passing from hand to

(1) INh Lordship rrforml to Hanjatc v. Shortridpr. fi IT. L. Can. 207 : 
k. <\ 24 Law Rep. (N.8.) Cli. 4Z>7. nffirming Nhortridoc v. Hnsnnquct, 1<i 
Hvav. 84 : h. r. 22 Lnw .1. Ron. (N.8.) Cli. 48.
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hand. Moreover. I might remark that the duties of directors would 
become more onerous as duties of trustees for the company thaï, 
any which usually are imjHJsed upon them. 1 never heard of 
their making inquiries as to the address of a shareholder under 
ordinary circumstances.

We come now to the question whether there was anv ground 
for refusing the transfer.— | His Lor ‘ ' i then commented on 
the fact, arriving at the conclusion that the transfer was bona fide 
made to Mr. Birnie, and concluded by saying]—Under all these* 
circumstances. 1 think that Mr. Weston did all that was necessary 
to entitle him to get rid of the shares, that they were properly 
and regularly transferred to Mr. ltirnie, and that Mr. Weston 
was consequently entitled to ha\e Ids name removed from the 
register, as having parted with his shares.

l.oim Justice Ski.wyn concurred.

Estoppel by Issue of Share Certificate.

THE BALK IS CONSOLIDATED COMPANY. LIMITED v.
TOMPKINSOX.

1H93. A. U. 3Wi. 

the iiovhe of i.oitns.

Appeal from an order of the Court of Appeal (1).
The following statement of the facts is taken from the judg

ment of

Lori> Hkrschei.l. L.O. :—1This action was brought bv the 
respondents to recover damages in respect of the refusal by the 
appellant company (who were the defendants in the action) to 
register the purchasers from the respondents of some shares in 
the appellant company.

Pollock. B., who tried the action, gave judgment for the plain
tiffs for 1*717 10s., and this judgment was affirmed by the Court 
of Appeal (liord Esher, M R.. I^opes and Kay, L.J.T.).

(1) I ism I 2 i). II. «11

47
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The respondents, who an- stockbrokers, in December. 1888, ad
vanced to one Powter the sum of £250 by way of loan, on the 
faith of and in exchange for a transfer of 1.000 shares in the 
appellant company, which Powter deposited with the respon
dents as security for such advances. The transfer was what 
is termed a certified transfer, that is to say, it bore upon its face, 
above the signature of the secretary of the company, these words: 
“Certificate lodged.” There can lie no doubt that the purpose 
of this certification is to give an assurance to the person taking 
the transfer that the transferer has deposited with the company 
a certificate shewing his right to transfer. The loan of £250 was 
paid off in January. 1889, and further loans were afterwards made 
from time to time on the faith and security of this certified 
transfer.

In May. 1889, the respondent Tomkinson. with the knowledge' 
and sanction of Powter. inserted his own name (as representing 
his firm) in the transfer as transferee of the shares, and having 
executed the transfer lodged it at the office of the appellant 
company for registration.

On the 1st of July, 1889. the appellant company, on the appli
cation of the respondents, issued to them a certificate signed bv 
two of the directors, countersigned by the' secretary, ami sealed 
with the seal of the company, certifying that the respondent 
Tomkinson was the proprietor of the 1.000 shares.

In August. 1889. the balance due from Powter to the respon
dents was £193 1 lx. fh/.. for which they held the 1.000 shares as 
security. Powter then instructed them to realize for the purpose 
of paying his debt. The respondents accordingly in that month 
«old the 1,000 shares to various purchasers for the sum of 
£426 17x. 6#/., and for the purpose of completing such sales the 
respondents lodged with the appellants the certificate which had 
been issued in respect of the shares, together with transfers in 
favour of the respective purchasers thereof in order that they 
might be certified. This was done, and the transfers, with the 
certification signed by the secretary of the appellant company 
upon them, were returned to the respondents and handed hv 
them to the various purchasers, who thereupon paid their pur- 
chase-money. Out of the £126 17x. 6/Z. thus received hv the 
respondents, they repaid themselves the balance of £193 1 lx. 6d.. 
which remained due as already mentioned, and. after paying 
to Powter a sum of £110, they retained the balance of £123 3x., 
Powter. who shortly afterwards absconded, being indebted to 
them to an amount largely in excess of that sum.
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The appellant company refused to recognize the certified 
transfers, or to register the purchasers named therein as the 
holders of the shares. The respondents were consequently com
pelled. in accordance with the custom and rules of the Stock 
Exchange, to complete their contracts with the purchasers by 
purchasing and delivering to them 1.000 other shares in the 
appellant company in the place of those named in the transfers. 
The market price of the shares having risen, the respondents 
were compelled to pay the sum of £717 10*. for such substituted 
shares, and it is the amount of this payment which they have 
been held entitled to recover.

From the evidence adduced at the trial, it appeared that in 
December, 1887, Powter was the registered proprietor of n large 
number of shares in the appellant company. In March, 1888, 
the company certified a transfer of 5,000 of these shares (of which 
the 1,000 which Powter purported to transfer to the respondents 
formed part) to Maitland and Balfour. A note of this was 
indorsed by the appellant company on the certificate of Powter’s 
shares which was in their possession. In January. 1880, the com
pany registered Balfour and Maitland as proprietors of the 5,000 
shares and gave them the usual certificate. It was under these 
circumstances that they refused to recognize the respondent Tom- 
kinson as proprietor and to register his transferees.

Lord IIkrschell, L.C. (after stating the facts given above), 
proceeded as follows:—

My Lords, it was contended for the respondents that the cer
tificate which the respondent Tomkinson received from the 
appellant company was given to him for the purpose of being 
used by him as evidence of his title to the shares; that on the 
faith of this, he entered into contracts of sale which he was bound 
to fulfil ; that the appellant company were under these circum
stances estopped from denying that he was the proprietor of the 
shaies, and that, having refused to register the purchasers and 
transferees from him on the ground that he was not the pro
prietor of them, they were liable to make good to him the loss lie 
had sustained in consequence.

It was held by the Court of Queen’s Bench, in In rc Bahia 
and San Francisco Railway Company (?), that such an estopped 
might arise where a certificate was issued stating that the person

(2) Law Rep. .1 Q. R. B84.

C.L.—12
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named in it was the registered holder of certain shares in the 
company. The persons named in the certificate of the Bahia 
and San Francisco Hailway Company having sold to a pur
chaser who was registered as holder, his name was afterwards 
removed on its being discovered that the transfer to the persons 
named in the certificate was a forgery. The Court held that the 
giving of the certificate amounted to a statement by the com
pany, intended by them to be acted upon by the purchasers of 
shares in the market, that the persons certified as the holders 
were entitled to the shares; and that the purchasers having acted 
mi that statement by the company, they were estopped from 
denying its truth and liable to pay as damages the value of the 
shares.

Blackburn, J., in the course of his judgment, remarked that 
when joint stock companies were established, it was a great object 
that the shares should be capable of being easily transferred ; 
that the Legislature had accordingly provided for the keeping 
nf a register of the members, in order to keep which the coni 
pany must alter the register whenever there was a transfer of its 
shares; and the learned Judge drew attention to section 31 of the. 
Companies Act. 1862, which provides that a company may give 
certificates, and that these shall be prima facie evidence of the 
title of the person named to the shares specified, and pointed out 
that bv granting the certificate, the company make a statement 
that they have transferred the shares specified to the person 
named in it. and that he is the holder of the shares: that if the 
company have been deceived and the statement is not true, they 
may not lie guilty of negligence, but thej/ and no one else had 
power to inquire into the matter. The learned Judge expressed 
the opinion that it was the intention of the Legislature that these 
certificates should be documents on which buyers might safely 
act, and continued thus: “It is quite clear that a statement 
of fact was made by the company, on which the company, at the 
very least, knew that persons wanting to purchase shares might 
act. And the claimants having bona fide acted upon that state
ment. and suffered damage, can they recover from the company? 
Î think thev can on the principle enunciated in Freeman v. 
Cooke (3).”

The decision in the ltahia and San Francisco Bail tea // Case (2) 
was followed under somewhat different circumstances by the 
Court of Exchequer in Hart v. Frontino and Bolivia South

(3) 2 Ex.
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American Gold Mining Company (4). The plaintiff in that action 
bought and paid for shares in the defendant company, and re
ceived duly executed transfers and share certificates, which certi
fied that the person named in the register of shareholders was 
the proprietor of five shares, numbered, etc. The seller of the 
shares being afterwards compelled to pay a call upon them, de
manded repayment from the plaintiff, who required to have the 
transfer completed by registration. His name was accordingly 
entered on the register, and he received from the company a 
certificate that he was the proprietor of the shares. On the faith 
of this certificate, lie repaid the seller the amount of the call. 
The company having discovered that the shares had lieen sold 
hv a previous owner by a duly executed transfer to another 
person, removed the plaintiff’s name from the register and in
serted the name of that person. It was held that by the regis
tration of the plaintiff and the delivery to him of the certificate, 
followed by the payment by him of the call, the defendants were 
estopped from denying his title to the shares and were liable to 
pay for their value.

The learned counsel for the appellants impeached these deci
sions, as they were entitled to do in your Lordship's House, and 
contended that they ought to be overruled.

After carefully considering the able arguments urged at the 
Bar, I have no hesitation in expressing my concurrence in the 
law laid down by the Court of Queen’s Bench in In rr Bahia 
and San Francisco Railway Company (?). The reasoning of 
Blackburn. J., in pronouncing judgment in that case, appears t<> 
me to be sound and in accordance with the law. and 1 think it 
would be very mischievous to cast any doubt on the authority of 
that case.

The appellants argued, however, and correctly, that the present 
case is distinguishable from that in the Queen's Bench, inas
much as it is not the purchasers who are seeking to render the 
company liable by way of estoppel, but the vendor of the shares, 
who himself received the certificate from the company. Does 
that, in the circumstances which your Lordships have to con
sider. make any difference? If the company must have known, 
as was said in the Bahia and San Francisco Railway Case (2). 
that, persons wanting to purchase shares might act upon the state
ment of fact contained in the certificate, it must equally have been 
within the contemplation of the company that a person receiving

l
(4) Law Rip. S Ex. 111.
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the certificate from them might, on the faith of it, enter into 
a contract to sell the shares. The plaintiff did enter into such a 
contract, and thereby altered his position by rendering himself 
liable to the persons with whom he contracted to sell the shares. 
All the elements necessary to create an estoppel would appear, 
therefore, to be present. *Thc appellants, however, relied upon 
the decision in Si mm v. Anglo-American Telegraph Company (5) 
as shewing that one who receives from a company a certificate 
that he is the proprietor of shares therein is not in the same 
position as regards his rights by estoppel against the company 
as a transferee from him would be.

In that case, Burge, who was the buyer of stock in the 
defendant company, received in pursuance of his purchase a 
transfer of the stock purporting to be executed by Coates’s, who 
was the registered owner of stock to the amount purchased. The 
transfer was, in fact, forged by a clerk in Coate’s employ. Burge 
having borrowed money from a bank, the stock was transferred 
to Ingelow ns trustee for the bank, and the company registered 
Ingelow as the owner, and issued a certificate accordingly. The 
advance having been repaid by Burge, the bank’s trustee became 
trustee for him. The company having discovered the forgery, 
and refused to recognize Ingelow as the owner of the shares, an 
action was brought by Burge and Ingelow to compel the company 
to recognize their title. It was held by the Court of Appeal that 
they had no title by estoppel as against the company. The 
grounds for the decision appear to have been two-fold : in the 
first place, that Burge had not altered his position by reason of 
the statement in the certificate; in the next place, that he had 
himself by producing to them a forged transfer induced the 
company to insert the name of his nominee as the proprietor of 
the stock.

Neither of these grounds applies in the case before your 
Lordships. I have already shewn that the plaintiffs did alter 
their position by entering into a contract which imposed liability 
upon them, and they did not in any way mislead the company 
into registering the plaintiff Tomkinson as a shareholder and 
giving the certificate relied on. The company had certified the 
transfer to the plaintiffs—that is, they had stated in effect that 
there was in their possession a certificate shewing the title of 
Powter to make the transfer to them ; they knew, and the plain
tiffs did not, that they had already certified a transfer of these

<&> it q. n. n. irk
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very shares from Powter to Maitland and Balfour, and that the 
certificate referred to in their indorsement “Certificate lodged” 
bore on the face of it a statement shewing that this was the case. 
I can see nothing, therefore, in the circumstances under which 
the plaintiffs obtained the certificate to deprive them of the right 
to claim by way of estoppel against the company.

The case of the Directors, etc., of the Ashbury Railway Car
riage and Iron Cow pang v. Riche (fi), which was much pressed 
upon your T*ordships in the argument for the appellants, appears 
to me to have no hearing on the question at issue between the 
parties to this appeal. The argument was put. as T understand, 
in this way: The company, it was said, are only authorized to 
issue a limited number of shares ; and to hold it liable by estoppel, 
as is sought to he done in this case, to a person who is not the 
proprietor of any of those shares, would in effect enable them to 
contract a liability in respect of shares beyond their authorized 
issue. I do not think this argument is a sound one. A person 
to whom the company is liable bv estoppel to pay damages for 
refusing to register his transfer does not by reason thereof lie- 
coin e a shareholder. Indeed, the very title by estoppel implies 
that he is not one. It has never been laid down and is mani
festly not the law that a company is not authorized to employ its 
funds in paying damages for a wrong done, and if his right by 
estoppel is established, the company have as much committed a 
wrong by refusing to register as shareholder the person whose 
title they deny as if his title to be registered had in fact been a 
good one.

It remains to consider whether the plaintiffs are entitled to 
recover as damages the sum which they have had to pay in order 
to purchase shares to enable them to carry out their contract. It 
is certain that this expenditure became necessary because, and 
only because, the company refused to register the purchasers. 
But it is said that the sum thus expended is nevertheless not 
recoverable. It was argued that in respect of the refusal to 
register a transfer from him. a shareholder can recover nominal 
damages only. This may, no doubt, be so in some eases. In 
my opinion, it cannot be laid down as a proposition applicable to 
all cases that a person claiming by estoppel against a company 
is limited to nominal damages only in respect of the refusal to 
register a transferee from him.

Again, it was said that the company have a certain discretion 
allowed them, and w’ere not hound to register every person to

(C) Law Rrp. 6 II. L. 053.
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whom a shareholder might choose to transfer his shares. This is 
also true ; but in the present case, the refusal was not based on 
any exception taken i<* the proposed transferees ; it was grounded 
upon a denial of the title of the intending transferor, h» whom a 
certilicate of his proprietorship of the shares had been issued by 
the company. In such a case, I can see no good reason why, if 
he can establish an estoppel against the company, he should not 
be entitled to recover the damages which he has in fact sustained 
owing to the refusal of the company to register. But it is con
tended that some deduction ought to be made from the sum of 
£717 10*. in respect of the amount received from the purchasers 
of the shares. T agree with the Court below in seeing no ground 
for such a deduction. If the company had registered the pur
chasers of the shares (which in assessing the damages it must be 
taken as against them they were bound to do), these moneys 
would equally have been received, and the £717 10>. would not 
have been expended.

My Lords, for the reasons I have given, I think the judgment 
appealed from ought to he affirmed, and this appeal dismissed 
with costs.

Loi:n Macnagiitex and Lord Field delivered judgments con
curring.

The Transfer of Shares. Exercise of Discretion by Directors as 
to Registration.

In he BELL BROTHERS. LIMITED; Ex farte HODGSON. 

1891. 7 T. L. R. 689.

CHITTY, J.

In delivering judgment, it was said by
Ciiitty, ,1. :—According to the constitution of this company, 

every shareholder is entitled to transfer his shares to any person 
not being an infant, lunatic, married woman, or under any legal 
disability. This right, which is a right of property, is subject to 
the discretionary power conferred on the directors by articles 18 
and 31, of approving of the person to whom the transfer is made 
and of i ejecting the transfer on the ground that they do not approve
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of the transferee. The discretionary power is of a fiduciary nature, 
and must be exercised in good faith ; that i*, legitimately for the 
purpose for which it is eoni'erred. It must not be excivi-ci <or- 
rupily, or fraudulently, or arbitrarily, or capriciously, or wantonly. 
It may nut be exercised for a collateral purpose. In exercising it, 
the directors must act in good faith in the interest of the company 
and with due regard to the shareholder’s right to transfer his shares, 
and they must fairly consider the question of the transferee’s fitness 
at a hoard meeting. When the Court once arrives at the conclusion 
that the directors have in good faith rejected a transfer on the 
ground that the transferee is not a fit person to liecome a mendier 
of the company, it will not review the directors’ decision. The 
directors are not bound out of Court to assign this reason for 
disapproving. If they decline to do so, or if their decision is 
challenged in Court and they refrain from giving evidence, 
upon which a cross-examination may take place as to their 
reasons, or if, giving such evidence, they refrain from stating 
their reasons, the Court will not, merely on that account, 
draw unfavourable inferences against them. In these articles, 
there is an express provision protecting the directors against 
any liability to disclose their reasons. They arc. however, at liberty, 
if they think fit, to disclose them, and if they do. the Court must 
consider the reasons assigned with a view to ascertain whether they 
arc legitimate or not : or, in other words, to ascertain whether the 
directors have proceeded on a right or a wrong principle. If the 
reasons assigned arc legitimate, the Court will not overrule the 
directors’ decision merely because the Court itself would not have 
come to the same conclusion. But if they are not legitimate, as, for 
instance, if the directors state that they rejected the transfer be
cause the transferor's object was to increase the voting power in 
respect of his shares by splitting them among his nominees, the 
Court would hold that the power had not been duly exercised. So, 

‘also, if the reason assigned is that the transferee’s name is Smith, 
or is not Bell. Where the directors do not assign any reason, it is 
still competent for those to seek to have the transfer registered to 
shew affirmatively, if they can, by proper evidence that the directors 
have not duly exercised their power. These principles are dcducible 
from the authorities, among which the more important arc In re 
Gresham Life Assurance Company—Ex parte Penney (1), Moffat 
v. Farquhar (2). The Stranton Iron Company (3), Pinkett v. 
Wright (1), and Robinson v. The Chartered Rank (5), as explained

(3) L. It. in Eq. 880.
(4) 2 Ilare 120.

(6) L. R. 1 Eq. 32.

(1) L. R. 8 Cli. 440.
(2) L. It. 7 Cli. D. 501.
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by Lord Justice Mellish in Ex parte Penney (p. 452). The case of 
the applicants, who are one of the transferors and the transferee, is 
that the directors have rejected the transfer on the ground that the 
transferee is not a mein lier of the Bell family by blood or marriage; 
and that the directors are acting upon a fixed policy to exclude all 
persons who are not members of that family. For the applicants, 
it is contended that this is a just conclusion from the facts proved. 
If they have made out this case in point of fact, they are entitled 
to succeed. The objection, although personal to the transferee, 
would not lie legitimate. The constitution of the company is not 
such as would justify the directors in excluding from membership 
all persons who are not members of the Bell family.

*******

The case required a careful examination of the leading facts. 
Upon them, I come to the conclusion that the real and only reason 
why the directors rejected the transfer was their policy to keep the 
shares in the » of members of the Bell family, and they dis
approved of Mr. Hodgson for the sole reason that lie was not a 
member of that family. But then it is said that the Court cannot 
order the registration of the transfer because it is a condition 
precedent that the transferee shall Ik- approved of bv the directors. 
This point arose and was overruled by Yiee-Chancellor Malins in 
Mufjatt v. Faryuhar (2), and, as I think, rightly. Having had an 
opportunity of exercising their power, and having attempted to 
exercise it upon a wrong principle, 1 think the power is gone, and 
that the right to transfer remains absolute. 1 treat the case as 
resulting in this. The directors have no ground of objection against 
Mr. Hodgson, except the one which is not within the legitimate 
purpose of their power; they have in substance approved of him, 
suhjeet only to an inadmissible objection. It would lie idle, as well 
as unjust, to send the matter hack to them for further consideration. 
Tn the exercise of such a power, the directors must act promptly ; 
they have wrongly interposed delay. The 35th section of the Com
panies Act of 18(i2, under which the motion is made, expressly 
treats unnecessary delay as a ground for rectifying the register. 
In adjudicating under this section, the Court is not bound to follow 
what a Court of law would do on the application for a wantfamus 
or the like, but will take into consideration any principle of equity 
applicable to thn ease (see Ex parte Parker) (ft). For the e rea
sons. T make the order for registration, as asked. The res|x>ndents 
must pay the costs.

MU L. 1! S Ok. GS.Ï.
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Provision for Compulsory Transfer.

BORLAND’S TRUSTEE v. STEEL BROTHERS & fO.

1900. TO L. J. Ch. 51.

THE CHANCERY DIVISION.

Triel of action.
This action was brought by the trustee in the bankruptcy of 

J. E. Borlan-1. Between the years 187*? and 1800 the bankrupt 
was partner in a firm of East India merchants, carrying on busi
ness as merchants, commercial agents, and rice millers in London, 
at Rangoon, and at other places under the style of “ Steel Bros. 
& Co.” In 1890 this business was converted into a private 
limited company, with a nominal capital of £ 100.00ft divided into 
4,000 shares of £100 each. As an equivalent to his interest in 
the former partnership, the bankrupt received 250 shares in the 
new company, with £80 credited as paid up on each share.

In the year 1897 new articles of association were adopted by the 
company by special resolution confirmed on June 11. and it was 
ag-eel that of the 3,200 shares in the company already issued, 
1,600 (upon w' ich £100 per share had been paid up) should be 
treated as preference shares, and the other 1.600 (upon which 
£80 per share hail been paid up) should be treated as ordinary 
shares. The bankrupt, accordingly, in pursuance of this arrange
ment. received 160 preference and 80 ordinary shares in exchange 
for his original holding.

Clause 3 (cf) of the memorandum of association stated that 
one of the objects for which the company was established was “ to 
transact and carry on all kinds of agency business.**

Article 17 of the new articles of association provided (infer alia)
I lint each of the then res|Mctive present holders of certain ordinary shares 
therein specified (ninonir which were the ordinary shares then held by .1. K. 
Borland). should be held entitled to continue to hold the shares then held 
by him. or any of them, till he should die. or voluntarily transfer the same, 
or should become bankrupt. Article 4N provided that no ordinary share 
which should for the time being remain entitled (inter alia) to the exemp
tion or special right conferred by article 47. should be liable to be com
pulsorily taken or purchased und< r any provision of the articles enabling
shares to lie compulsorily taken or purchased.

Article 40 provided (inter alio) that none of Borland's ordinary shares 
should be transferred to any person not being a “manager or assistant"— 
these lieing certain working members of the company—so long as any 
“ manager or assistant " should be willing to purchase the same at its 
“ fair value."



18<> VB0V18I0N FOU VOMl’ULSOUÏ THANSFKK.

Article 50 provided that, in order to ascertain whether any “manager 
or assistant ” were willing to purchase » share, the proposing transferor 
should give notice in writing (thereinafter culled the transfer notice) to 
the company that he deni rod to iransfer the same. Such transfer notice 
*i;.s lo specify the sum which the transferor fixed as the fair value, and 
a;,.* in constitute; the- con, i.-niy his agent for the sale of the share to any 
'‘manager or assistant ... the- price so fixed.

Article 52 providi ,| that It" the company should, within fourteen dear 
days after being served with such transfer notice, find a “manager or 
assistant: " willing to purchase at the price of. ■•*. id any share coni prised In 
the transfer notice, and should give notice thereof to the intending trans
feror, he should be hound, on payment of the purchase-money, to transfer 
such share.

Article 5.1 provided that the sum fixed by a transfer notice as the 
fair price for a share should in no case exceed the par value of the share ; 
und that the pur value of the share should, for the purpose of the article, 
he deemed to be the amount paid up. or properly credited ns paid up, on 
*uch share, plus, in tin- case of an ordinary share, (a) n sum hearing the 
same ratio to the market value of flie investments of the reserve fund no 
count of the company as the capital paid up on the share sold should bear 
to the total paid-up ordinary capital; (b) a sum equal to one quarter 
of a sum hearing the same ratio to the company's “ Plant Depreciation 
Account" as the capital paid upon the share sold should bear to the total 
paid-up ordinary capital ; and (e) interest nt 5 per cent, per annum on 
the total siiin arrived at after miikfng such additions as aforesaid, computed 
from such times and in such a manner as wore therein more particularly 
specified. And it was further provided by the same article that n certificate 
of the auditor of the company should be final and conclusive on nil parties 
as to the par value of any share.

Article 55 provided that, if the company should not within the spare 
of fourteen clear days after being served with the transfer notice find a 
“ manager or assistant " willing to purchase the share and give notice in 
manner aforesaid (article 52). the intending transferor should, nt any 
time within three calendar moot' s afterwards, be at i'berty, subject t•> 
certain provisions therein specified! to sell and transfer the shares, or 
those not placed, to any person and at any price, provided Flint such price 
should not lie. without the consent of the directors, lower than the price 
fixed by the transferor in the transfer notice as the fair value.

Article 58 provided that in every ease in which ordinary shares were 
held by a person not being a “ malinger or assistant." the directors might 
at any time give to such person notice in writing requiring him forthwith 
to transfer all or any of such shares, and unless within fourteen days 
afterwards lie should give a transfer notice in respect thereof, lie should 
at the end of such period be doomed to have given such notice in accord 
mice with article 50. and to have specified the par value of the shares as 
defined by article 5.1 ns the sum l;c fixed as the fair value thereof, and that 
the subsequent proceedings might He taken on that footing.

Article 58a provided that no notice should he given under the last 
preceding article requiring the transfer of any ordinary share which was 
for the time being entitled to any of the exemptions or special rights con
ferred by articles 47 and 48; ami also that no such notice should be 
given in respect of any ordinary share whatever, except during the one 
month next after a general meeting of the company nt which an annual 
dividend on the ordinary shares had been either declared, or, profits permit
ting, would have been declared.

Article 72 provided that general meetings should lie held once in every 
year, at such time and place as might be prescribed by the company in 
general meeting; and if no other time or place should be prescribed, in the 
month of April in every year, at such time and place as might he deter
mined by the directors.

It was admitted that the above articles of association were ren
dered necessary by the circumstances of the company in 189".
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Its business at Jtangoon and at other foreign places was carried 
on by ‘“managers'* and “assistants," who received very small 
commissions, and looked to the dividends received by them on the 
shares they held in the company for the real remuneration of their 
services. The amount of these dividends fluctuated largely—for 
example, from £51 per share in 1893 to £2 12s. 6d. a share in 
1896 ; and the “ managers ” and “ assistants ” were greatly dis
satisfied in 189? tl at so large a proportion of the profits was re
ceived by the non-working members of the company. The new set 
of articles containing the clauses above set out was ai.ordinglv 
adopted, with a view to meeting this dissatisfaction on ill" part of 
persons who practically controlled the fortunes of the company, 
by holding out to them the prospect of gradually acquiring from 
time to time a larger interest in the capital of the company. No 
suggestion of any kind of mala files was brought against any part 
of the transaction.

A receiving order was made against Borland on November 14, 
1899, and on February 22, 1900, he was adjudicated bankrupt, 
and the plaintiff was appointed trustee of his estate. At the date 
of his bankruptcy Borland retained only seventy-three of his 
ordinary shares in the company, and he was not at the time a 
“ manager or assistant.”

On March 7, 1900, the plaintiff received notice from the direc
tors of the company, in pursuance of article 38. requiring him 
forthwith to give to the company a transfer notice within the 
meaning of article 30 in respect of the seventy-three ordinary 
shares then held by him; and further notice that, unless, within 
fourteen days from the receipt thereof, he should give to the 
company such transfer notice in respect of the said shares, he 
would, at the expiration of that period, pursuant to the said 
article 58, be deemed to have given such transfer notice in accord
ance with the said article 50, and to have specified the par value 
of the s'-ares as defined by article 53 as the sum he had fixed ns 
the fair value thereof, and that the subsequent proceedings would 
be taken on that footing.

The par value of the said seventy-three shares, calculated in 
accordance with the articles, amounted to about £8.000. The divi
dend paid for the year 1899 in respect of the said seventy-three 
ordinary shares was £2,190, which was at the rate of 37H per cent, 
upon the amount paid up on each share; and the plaintiff alleged 
that the real value of the said seventy-three shares amounted to 
£34,000 or thereabouts. The plaintiff accordingly commenced the
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present action against the defendant company on March 21, 1900, 
asking—First, for a declaration that the company were not entitled 
to require the transfer of any of the said seventy-three shares at 
any price whatever, and that the “ transfer articles ” were void ; 
and secondly, for an injunction to restrain the company, their 
officers and agents, from calling for, enforcing, or effecting a 
t ansfer of all or any of the said seventy-three ordinary shares at 
any price whatever, or, alternatively, at any price less than the fair 
and actual value of such shares.

It appeared from the evidence given at the trial that a general 
meeting of the company, at which an annual dividend on the 
ordinary shares had been declared, had been held on February 16, 
1900, but that the time and place of such general meeting had not 
previously been prescribed by the company in general meeting in 
accordance with article 72.

Farwell, J„ after stating the facts and reading the articles 
of association set out above, continued as follows: It is said that 
the provisions contained in these articles compel a man, at any 
time during the continuance of this company, to sell his shares 
at n particular price to lie ascertained in a manner indicated, and 
to particular persons. Two arguments have been founded on this 
view of the facts. It is said, first of all, that such provisions are 
repugnant to absolute ownership. It is said, further, that they 
tend to perpetuity: and they arc likened to the case of a settlor 
or testator, who sotties or bequeaths a sum of money subject to 
executory limitations, which are to arise in the future, the inter
pretation of these articles according to the plaintiff being, that, 
if at any time hereafter during centuries to come the company 
should desire the shares of a particular person not being a manager 
or assistant, such person would be bound to sell.

To my mind that is applying to company law a principle which, 
so far as 1 know, is wholly inapplicable. It is the first time that 
any such suggestion has been made; and it rests, to my mind, on 
a misconception as to what a share in a company really is. A 
share, according to the plaintiff’s argument, is a sum of money 
which is dealt with in a particular manner by way of executory 
limitations. To my mind a share is nothing of the sort. It is the 
interest of a shareholder in the company measured by a sum of 
money lor the purposes—first, of liability: and secondly, of in
terest; but also consisting of a series of mutual covenants entered 
into by all the shareholders inter sc in accordance with sec. 16 of 
the Companies Act, 1862. The contract contained in the articles
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of association is one of the original incidents of the share. A 
share is not a sum of money settled in the way suggested, but is 
an interest measured by a sum of money, and made up of various 
lights contained in the contract, including the right to a sum of 
money of a more or less amount. That seems to me to he the 
proper view, having regard to the authority of New London and 
Brazilian Bank v. Brocklebank. (1) That was a ease in which 
trustees bought shares in a company which were subject to an 
article of association to the effect that the company should have a 
first and paramount charge on the shares of any shareholder for 
all moneys owing to the company from him, either alone or jointly 
with any other person ; and to the further effect that when a share 
should he held by more persons than one, the company should 
have a like lien and charge thereon in respect of all moneys owing 
to them from all or any of the holders thereof, alone or jointly 
with any other person. One of the trustees was a partner in a 
firm which afterwards went into liquidation at a time at which it 
owed the company a debt which had arisen long after the regis
tration of the shares in the names of the trustees. It was held 
that the .-hares were subject to the lien mentioned for the benefit 
of the company, notwithstanding the interest of the cestui* que 
trust which was said to he paramount. Had there been any sub
stance in the suggestion now put forward—that is, that the right 
to the lien was a right to an executory lien arising from time to 
time as the necessity for it arose», it might have been advanced in 
that case: but the decision is based on a ground inconsistent with 
such a contention—that is, that the shares were subject to this 
particular lien in their inception and as one of their incidents. 
Jessel, M.R., likened it to the case of a lease. Lord Justice llolker 
said: “ It seems to me that the shares having been purchased on 
those terms and conditions, it is impossible for the ceatuis que trust 
to say that those terms and conditions are not to Im* observed.”

Then it is said that this is contrary to the rule against per
petuity. Now, in my opinion, the rule against perpetuity has no 
application whatever to personal contracts. If authority is neces
sary for that proposition, William v. Vane (2) is a direct authority 
of the House of Lords; and to my mind an even stronger case is 
that of Walsh v. Secretary of State for India. (3) A stronger 
instance of the unlimited extent of personal liability could hardly 
be found ; in that case the old East India Company entered into a

(1) r»1 L. J. Ch. 711 : 21 Ch. D. 302.
(2) t’lmltis, Lmw of Real Property (2nd rd.). Appendix V. p. 401.
(3) 32 L. J. Ch. r.8T, : 10 TI. L. C. 307.
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cou tract, iu 1770, with the first Ijord Clive, to the effect—to put 
it shortly—that in the event of the company ceasing to be posses
sors of the Bengal territories, they should repay to lx>rd Clive, 
his executors or administrators, several lacs of rupees, which had 
been transferred to them for certain particular purposes. The 
actual event did not happen till nearly a century later; and, as 
Lord Selborne pointed out in Witham v. Vane, (2) the question 
of perpetuity was tentatively raised in the House of Ixirds; but 
Lord Cairne, who was counsel iu that case, refrained, with his 
usual discretion, from pressing it. 1 have said that the articles 
now under consideration are nothing more or less than a personal 
contract between Mr. Borland and the other shareholders in the 
i-ompany under section 16 of the Companies Act, 1862; Mr. Bor
land was one of the original shareholders, and he and his trustee 
in bankruptcy are Imund by his own contract. I do not know 
that I am concerned to consider the case of other shareholders 
who come in afterwards; but were it so, the answer, so far as they 
are concerned, is this—that each of them on coming in executes a 
deed of transfer, which, on the tenus in which it is executed, 
makes him liable to all the provisions of the original articles. 
Mr. Borland cannot he heard to say that there is any repugnancy 
or perpetuity in the covenant he has entered into; and his trustee 
in bankmptcy stands in this respect in no better position than Mr. 
Borland himself. Counsel for the plaintiff attempted to apply 
the reasoning in Connu'* Case (I) to the present, and to argue 
that if the contract was merely personal it. did not affect th*1 
trustee in bankruptcy, and that if it was an executory limitation 
it was void. But this is, in my opinion, unsound; the trustee is 
as much bound by these personal obligations of the bankrupt as 
the bankrupt himself, if he were not bankrupt, would be.

There remains the question whether or not these provisions are 
a fraud on the bankruptcy law. To adopt the words of Ijord Jus
tice James in Jay, ex parte; Harrison, In re, (5) “a simple stipu
lation that, upon a man’s becoming bankrupt, that which was his 
property up to the date of the bankruptcy should go over to some 
one else and be taken away from his creditors, is void as being a 
violation of the policy of the bankruptcy law.*’ In the present 
case, however, I find that all the shares are subjected to article 58. 
There is no idea of preferring any one person to another, except 
so far as is pointed out by article 4-7, under which, by contract, 
the original shareholders at the time of the passing of the special 
resolution for the new articles retained for themselves the right

(4) 51 L. J. Ch. 5.10; 20 fh. IV 502. (5) 14 nil. D. 19.
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10 refuse the compulsory sale of their shares until they should die, 
or voluntarily transfer the same, or should become bankrupt. It 
is said that these last words constitute a fraud on the bankruptcy 
law, and render that particular provision void. In my opinion, 
that is not so. If 1 once arrive at the conclusion that these pro
visions were inserted bona fide—and that is not contested—and 
if I also come to the conclusion that they constitute a fair agree
ment for the purpose of the business of the company, and are 
binding equally on all persons who come in. so that there is no 
suggestion of fraudulent preference of one over another—there is 
nothing obnoxious to the bankruptcy law in a clause which pro
vides that if a man becomes bankrupt he shall sell his shares. 
That is the first step; and I am not sure that counsel for the 
plaintiff would have contested that alone. The next step is. At 
what price is a man to sell? Now 1 find that the price is a fixed 
mini fur all persons alike; no difference in price arises in case of 
bankruptcy: the effect of bankruptcy is merely to except the bank
rupt from the privileges of article 47. The particular benefit re 
served to them is by contract abrogated in the ease of their becom
ing bankrupt for the purpose of giving effect to the general object 
of the articles—that is, that they should have in the company none 
but managers and workers in Burmah, unless the company desired 
otherwise. There is nothing repugnant to any bankruptcy law in 
such a provision as that. Is there, then, anything repugnant in 
the way in which the value of shares is to he ascertained? If 1 
came to the conclusion that the effect of these provisions was to 
compel persons to sell in the event of bankruptcy at something less 
than the price that they would otherwise obtain, the provisions 
would then be clearly repugnant to the bankruptcy law. But that 
is not the case. They all stand on the same footing, and the 
proper value is to l>e ascertained for all alike. Those shares can 
have no value ascertainable by any ordinary rules, because having 
held, as 1 do hold, that the restrictive clauses are good, it is im
possible to find a market value. There is no quotation. It is 
impossible therefore for any one to arrive at any actual price which 
you can clearly pronounce to be the value or the approximate 
value. Having regard to the fluctuation in profits that has 
occurred in the case of this company, it is impossible to say that 
there is any 10 or 20 per cent, profit, which is the basis of the 
plaintiff’s case. All such calculations must he illusory. If it were 
necessary—I do not think it is—1 should be prepared to hold 
upon the evidence that the price offered by the company in this 
particular case is fair value. So far as I can see the terms ere
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reasonable; and, assuming that it is a fair mode of arriving at 
the value—and I think i’t is—I do not see that it differs from the 
ordinary provision for valuation, such as I find in Whitmore v. 
Mason, (6) applicable to those cases where assets are capable of 
valuation. I have to bear in mirnl that I am now dealing with a 
company whose assets are really, in a sense, ii * of xalna
tion, but in which the parties have agreed on a valuation, which, 
as it seems to me, is a fair one. 1 think I should be straining the 
principle of the cases on fraud on bankruptcy if I were to come 
to the conclusion that an agreement like this, which was come to 
between the parlies after discussion and discontent on the part of 
some of them, ought to be set aside on the suggestion that it might 
result in an unfair price. The particular passage to which counsel 
for the defendant referred in the case of W hitmore v. Mason (6) 
was at the end of the judgment. In that case Vice-Chancellor 
Page-Wood had before him a partnership deed which contained an 
artiele under which, in case of bankruptcy, the partners were to 
forfeit the whole value of a certain lease. That was hold to he 
bad ; and had there been anything of the sort here. I should, of 
course, have held it bad too. But there was also a provision, which 
Vice-Chancellor Page-Wood held good, that there was to be a 
valuation of the share of the bankrupt partner, and the Vice- 
Chancellor says at the end of his judgment: “Where there is a 
bona fide intention to secure the going on of the concern by the 
other parties handing over to the creditors all that the creditors 
ought to take, I cannot conceive there is any fraud on the bank
ruptcy laws.” In my opinion, that actually expresses the facts 
of the present case as proved to me. and 1 think I am following 
that case when I hold that there is no fraud on the bankruptcy law 
in the present case.

Then there are one or two other, somewhat minor, points made 
by counsel for the plaintiff. First, he says that these provisions 
are ultra vires. That, of course, depends upon the provisions of 
the articles which constitute the machinery by which the compul
sory sale is to be carried out. The company is constituted an 
agent for receiving purchase-money, and I do not think it did 
more than that; and it is constituted agent for sale to the share
holder who is asked to sell. Counsel for the plaintiff says, in the 
first place, that that is not within the memorandum of association. 
In my opinion, it is within the words of sub-section d of clause 3 
of the memorandum. Then it is said that it is contrary to the 
Companies Act, 1862, and is, in that sense, nltra vires. I cannot

(<t) .11 L. J. Cb. 43.3: 2 J. & IT. 201.
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myself see that this arrangement is in any sence a trafficking in 
shares, or that the company is in any way mixed up in anything 
contrary to the statute. In my opinion, that contention fails.

The last point is a technical one, and turns on article 58a. 
| His I xml ship read the article.] Now it appears that the notice 
was given on March 7, and that the general meeting at which the 
dividend was declared was held on February 16. It is said that 
this latter was not a general meeting properly so-called, for the 
reason that it was not called in accordance with the conditions laid 
down by article 72. I am told, however, that a general meeting 
had never been called in April at all. It was held in February 
and in March in the preceding years. Under those circumstances 
I consider that the company has waived article 72: and on the 
question whether the terms of article 58a have been complied with, 
and whether the notice has been given during the first month next 
after a general meeting of the company at which an annual divi
dend on the ordinary shares has either been declared or, profit* 
permitting, would have been declared—1 consider that it is clear 
that the only dividend was in this instance declared at the meeting 
on February 16. and that the plaintiff has either accepted or 
applied for it. That disposes of all the points that have been 
raised : and the necessary result is that I dismiss the action with 
costs.

NOTH.— It has not been thought well In omit the references in the Rank 
rupteg Loirs. Rg analogy they mop he of use in the light of Provincial 
Laws against rnfuntarg or preferential transactions by insolvents.

Possession of Share Certificate. Transfers in Blank. Equitable 
Mortgage. Priorities.

THE SOCIÉTÉ GÉNÉRALE DE PARIS AND G. COLLA DON 
v. JANET WALKER, ft al.

1885. 11 App. Cas. 20.

THE HOUSE OF LORDS.

James Montgomery Walter, holding loo shares in the Tram
ways Union Company. Limited, in March, 1881, executed a blank 
transfer and deposited it ami the certificates of his shares with

C.L.—13
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.1 anies Scott Walker as security for a debt to him. The transfer 
was not executed by the transferee, and did not contain any name 
or date or the number or numbers of the shares.

On or about the 15th of December, 1882, James Montgomery 
Walker, being pressed by the appellants for a debt owing to them, 
executed a blank transfer which by a contemporaneous memoran
dum he called a “transfer for 100 Tram Unions,” and sent it 
with the memorandum to Oolladon, the appellants’ manager. This 
transfer contained the name of the transferor and the date “ 14th 
of December. 1882,” but not the name of any transferee, nor the 
number or numbers of the shares. Oolladon at once applied to 
•fames Montgomery Walker for the certificate of the shares and 
was told by him that it had been lost or mislaid. The appellants 
were desirous of selling the shares and, for that purpose, of having 
the transfer put in order. With this object communications passed 
between Oolladon and a clerk in the office of the Tramways Union 
Company, and between Oolladon and James Montgomery Walker. 
In the result, the transfer was stamped, and the blanks were filled 
up with the name of Oolladon as the transferee, and with the 
number and numbers of the shares, and the transfer was executed 
by Oolladon. In this state, it was on the 30th of December, 1882, 
>ent by Oolladon to the office of the Tramway Union Company with 
a request to “ certify the transfer ” and a letter of indemnity against 
any loss which might arise in the event of the missing certificates 
being forthcoming at any future time. The company’s clerk said 
that an indemnity by James Montgomery Walker’s bankers would 
be required. This was offered, but the clerk refused to “ eertifv 
the transfer.” The appellants contended that what passed between 
Oolladon and James Montgomery Walker before the 30th of De
cember amounted or was equivalent to a redelivery of the transfer 
deed after the blanks had been filled up. but the House held that 
there was no sufficient evidence of thK

On the 4th of January, 1883, the respondents, executors of 
James Scott Walker (who had died in February, 1882), gave notice 
to the company that they were in possession of the share certificates 
and a transfer, signed by J. M. Walker, and warned the company 
not to allow J. M. Walker to deal with the shares.

The Tramways Union Company was incorporated under the 
Companies Act, 1862. The articles <jf association material to this 
report were as follows:—

Article 2*2. The eompuny shall not be bound by or m-ognize any 
equitable, contingent, future, or partial interest in any share, or any other 
right in respect of a share, except an absolute right thereto in the person
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from time to time registered as the holder thereof, and except also us re
gards any parent, guardian, committee, husband, executor or administrator, 
or trustee in bankruptcy, his right under these presents to become a 
member in respect of or to transfer a share (1).

(1) By section 30 of the Companies Act. 1803, (25 & 20 Viet. <\ 89), 
" No notice of any trust, expressed, implied, or constructive, shall be 
entered on the register, or lie receivable by the registrar, in the case of 
companies under this Act and registered in* England and Ireland.”

VII. Transfer of Shares.

Article 20. Nuhjf-ct to the exercise by the company of the powers con
ferred by the Companies Act, 1807, of issuing share warrants to hearer 
and to any regulations of the company in that behalf, shares shall be 
transferable only by deed executed by the transferor and transferee and 
duly entered in the registrar of transfers.

Article 28. The register of transfers shall be kept by the secretary 
under the control of the board.

Article 32. A person shall not lie registered as the transferee of a share 
until the instrument of transfer duly executed has been left with the secre
tary to lie kept with the records of the company, but to be produced at 
«•very reasonable request and such transfer fee has been paid as is provided 
by or in accordance with the last article, but in any case in which in the 
judgment of the board this article ought not to be" insisted on it may be 
dispensed with.

VIII. Share Certificates.

Article 33. The certificates of shares shall be under the seal, and 
shall be signed by one director and countersigned by the secretary.

Article 35. If any certificate be worn out or lost, it may be renewed on 
such proof as satisfies the board being adduced to them of its being worn 
•nit or lost, or in default of such proofs on such indemnity as the board 
doom adequate being given, and an entry of the proof or indemnity shall be 
made in the minutes of their proceedings.

Each certificate was scaled with the company’s seal and con
tained the following :—

Note.—No transfer of any portion of the shares represented by this 
certificate will be registered until the certificate has been delivered at the 
company's office.

On the 6th of January, 1883, the appellants brought the present 
action against the Tramways Union Company and the executors 
of James Scott Walker. The action having been stayed as regards 
the company, the appellants claimed as against the executors a 
declaration of title to the shares; that the executors should deliver 
up to the < the certificates and the transfer: and injunc
tion to restrain the executors from requiring any registration of or 
dealing with the shares otherwise than as the appellants should 
direct.

Lopes, J. (who heard the action without a jury) gave judgment 
for the plaintiffs. The Court of Appeal (Brett. M.B.. Cotton and 
Bindley, L.JJ.) reversed this decision and entered judgment for 
the defendants.

From this decision, the plaintiffs appealed.

A.6D
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Tiik Karl of Kklbovhnk:—My Lords, the ap|sdlants in this 
rase cannot succeed unless they shew, either that they have acquired 
a legal title to the shares in question, unaffected, as U'tween them 
and the respondents, by any equity ; or that (both titles lieing 
i-quitahlc) their equity, though posterior in time, ought to he pre
ferred to that of the resjmndents.

A complete legal title to these shares could not he acquired 
without registration : and there has been none. The transfer, how
ever, from .1 allies Montgomery Walker, under which the appellants 
claim, had Urn produced for registration to the officers of the 
Tramways Union Company before the 4th of January, 1K83, at 
which time the request for such registration was met by the oppos
ing claim of the respondents, stated in their letter of that date to 
the secretary of the company. It seems to have Urn thought 
(though not decided) in the Courts below, that if the ap|>elhints" 
transfer (signed in blank, and without any numbers of shares or 
name of transferee) had Urn delivered by the transferor as his deed 
after the blanks were tilled up. the ap|H‘llants would have had a 
legal title, preferable (as such) to the equitable title of the respond
ents. Without such delivery, the completed transfer was not James 
Montgomery Walkers deed : llibblehrite v. AfcMorine (*). To y h r 
v. Great Indian Peninsular Itoihroy Company (3). Strati v. North 
British Australasian Coin pou y (I).

The Courts below both thought (and I agree with them) that 
there was not, as against the respondents, any sufficient evidence 
of a delivery of the completed transfer by James Montgomery 
Walker. But even if there had Urn such evidence, I should not 
myself have considered a merely inchoate title by an unregistered 
transfer equivalent for the present purpose to a legal estate in the 
shares. Such a transfer might, indeed, give a legal right of 
action against the company if they, without just cause, refused 
to register it; it might also he a good foundation for an applica
tion to a competent Court to rectify the register. But it could 
not, under the 26th article of association of the Tramways Com
pany confer (while unregistered) a legal title to the shares them
selves: nor do 1 think that the fact of its execution and of a 
claim having been made to register it before the company had 
notice of the prior equitable title, would necessarily make it the 
duty of the company, after receiving such notice, to register it, 
nr of a Court to compel them to do so. and thereby to effectuate a 
fraud, till then incomplete. If. indeed, all necessary conditions

(2) « M. & W. 200. CO 28 L. J. Cli. 285.
(4) 7 H. A N. 002; 2 II. A <*. 175.
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I uni horn fulfilled to give the transferee, as lietwcen himself and 
the company, a present, absolute, unconditional right to have the 
transfer registered, lief ore the company was informed of the 
existence of a I letter title, the ease might he different. Hut, in 
this ease, I am of opinion that the appellants had not, on the 
4til of January, 188.1. any such right, even if the transfer, after 
the blanks were filled up. had been delivered as his deed by 
James Montgomery Walker. That transfer was not accompanied 
by the certificates which, in companies of this kind, are the proper 
(and, indeed, the only) documentary evidences of title in the 
)H»sscssion of a shareholder, and which, according to the usual 
course of dealing with such shares, ought to come into the hands 
of a bona fide transferee for value. The respondents, when they 
took their proper security, did obtain possession of those certifi
cates; and on the face of each such certificate there was an engage
ment under the company's common seal that no transfer of any 
portion of the shares thereby represented should In- registered with
out delivery of the certificate at the company's office. The appel
ants did not, indeed, know that the certificates were thus in tia
res pendents* hands ; and they may not have known that they were 
in that form. lhit. they knew that they had not themselves got 
them ; and that" the company (as was said by l<ord Cairns in the 
case of the Shropshire I'nion Coni pa np (5), though it might not 
he hound to insist on their production before registering a transfer, 
was at least entitled to do so if it thought fit. They knew (as their 
manager. Mr. Dove, in his evidence admitted ) that their own 
transfer was one which was “ no good,” “not in order,” “of no 
value,” for want of these certificates. The company (or those who 
in this matter acted for it) did in fact refuse to register that trans
fer without production of the certificates, unless the requisites for 
the issue of new certificates under their doth article of association 
were first satisfied ; and the liability which they might he under to 
any bona fide holder of the outstanding certificates was (in my 
judgment) an amply sufficient reason for that refusal. Those 
requisites were never satisfied, either before or after (if they could 
have been satisfied after) the 4th of January, 1883. on which day 
both the company and the appellants became aware that the certifi
cates had not been lost or mislaid (as James Montgomery Walker 
had falsely alleged ), hut they were in the hands of the respondents 
as buna fide holders for value prior in date to the appellants.

The appellants, therefore, have not shewn either a legal title to 
these shares, or (or as between themselves and the company) an

(ft) Lnw Hep. 7 II. L. fiO!>.
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absolute and unconditional right to Ik* registered as shareholders in 
place of James Montgomery Walker. Unless they ean establish 
a right on equitable grounds to displace the original priority of 
the respondents, that priority must remain ; and must, under these 
circumstances, prevail. Have they then made out any equitable 
case as against the respondents? I not only think that they have 
failed to do so, but I think the respondents have the better equity, 
not on the ground of time alone, but on the merits of the case. 
The respondents not only had the certificates, but they had the 
company’s undertaking under seal that there should be no change 
of the registered title unless those certificates were produced. 
What more could be necessary, on any reasonable or intelligible 
principle, to “perfect” their equitable title, which they were 
under no obligation to convert into a legal title bv registration? 
If they had given any notice of the kind required in cases within 
the principle of Dearie v. llall (6), to the company, they would 
not thereby have constituted, between themselves and the com
pany, anv such relation as, in cases of that class, is the effect of 
notice. Î think that according to the true and proper construction 
of the Companies Act of 18f>2, and of the articles of this company, 
there was no obligation upon this company to accept, or to preserve 
any record of, notices of equitable interests or trusts, if actually 
given or tendered to them : and that any such notice, if given, would 
be absolutely inoperative to affect the company with any trust : and 
if the company is not affected by it. I do not see how the directors 
or officers of the company individually can be. The Court of 
Appeal, without reference to the certificates, thought the principle 
of Dearie v. Hall (fi) inapplicable to shares of this kind: and 1 
agree with them. 1 do not understand in what respect a notice 
not operative as against the company or its officers can have the 
effect of “ perfecting” the equitable assignee’s title. No authority 
was cited to shew that the doctrine of Dearie v. Hall ( fi) had been 
applied to such shares; and the reasons for that doctrine are. in 
my judgment, not applicable. The case is not like those under 
the bankrupt laws, in which the fact, or presumption, of a con
tinuance (after a change in the equitable title*) of the prior state 
of “order and disposition,” or reputed ownership, “with the con
sent of the true owner,” has to be in some wav disproved. Hut in 
the case before vour Lordships, that was actually done by the com
pany’s engagement under the deed in the respondents* possession, 
which could not have been done by anv mere notice. This lieing 
the respondents’ position, what is that of the appellants? They

(fi) ?, Rush. 1.
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wore content to trust to the statement of their transferor, that the 
certificates were “ lost or mislaid ”—(as Mr. Colladon adds)—that 
they “ most likely had been mislaid with his private papers at 
home.” What could he more easy, more obvious, than to require 
him to go at once and search for them among those papers? The 
ap|K‘llants did no such thing. To obtain new certificates from the 
company, under article 3.">, if the old were lost, one of two alterna
tives was necessary—either (1) proof of the loss, satisfactory to tin- 
hoard : or (2) an indemnity, deemed bv the board adequate. The 
appellants, passing over the first alternative—neither requiring 
themselves from the transferor, nor offering to furnish to the direc
tors of the company, any evidence of the alleged loss went straight 
to the other, that of indemnity. That negotiation came to nothing: 
the indemnity offered was not accepted; indeed, it never came for 
consideration before the board of directors. But the fact remains, 
that what the appellants proposed to give was not evidence of loss 
of the certificates, hut indemnity, if it should turn out (as the 
fact was) that they were in the hands of some one to whom tin- 
company, if it registered the shares without their production, might 
he liable.

1 am of opinion, that there is nothing here to displace the 
original equitable priority of the respondents: ami I move your 
Lordships to dismiss this appeal, with costs.

The other presiding Law Lords reached the same conclusion.

Liability of Transferee of Shares to Indemnify Transferor.
Trustees.

LEVI v. AYERS.

18;8, 3 App. (’as. 8 k\

Tin: JUDICIAL COMMlTTI i: OF Till: I'lilVY Col'NCII..

Action for indemnih in respect of liability on shares.

Sii! Bahnj:s Vkacock said:-—The equity of the plaintiff, if 
any. against the trustees must he founded upon these two propu-i 
tions, or one of them. viz. : 1st. That the transferee of shares in a 
company formed under the Companies Act, lfi(W, who takes the 
beneficial ownership, is bound to indemnify the transferor again-1
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ii 11 liabilities in respect of thvm subsequent to the date of the 
transfer; 2nd. That a trustee whose name is on the register,though 
personally liable as » shareholder, is entitled to lie indemnified by 
his cestui que trust.

These propositions, as general rules, are indisputable. Their 
application, however, and particularly that of the first, to tin- 
present ease depends u|mui various considerations of greater or less 
nicety.

In what way van the trustees Ik- said to have In-come the trans
ferees of these- shares, taking tin- beneficial interest thereof? 
Simply by having executed and acted under two deeds, in tin- 
nature of a cessio botiorutn, for the k-nefit of creditors, which 
assigned that k-neficial interest, together with all the other pro
perty of the insolvent debtors.

That the law makes a distinction k-tween jiersoiis taking an 
assignment of shares or the beneficial interest therein by way of 
contract and under an ordinary deed, and the assignees of a bank
rupt or insolvent who take his whole estate by operation of law. is 
clearly established. The reasons for the distinction are pointed 
»ut by Sir William tirant, in his judgment, in the case of Wilkins 

v. Fry (1). though the question in that particular case was 
whether the assignees of a bankrupt who had sold his leasehold 
property had a right, independently of positive stipulations, to 
require from their vendor an indemnity against the covenants in 
the lease. In Tunin' v. Uiilumtxon (2) and other cases, it was 
treated as settled law that assignees in bankruptcy are not hound 
to accept a ilamnoMii lurmtitas, and that they have consequently 
an option to accept or to repudiate property which is or may be 
injurious to the estate.

The substantial question, therefore, in this case is whether the 
trustees are to he treated as the assignees of shares under an ordi
nary deed, or as persons taking in the character and with only tin- 
right and liabilities of assignees under a bankruptcy or an in
solvency.

It appears to their Lordships that in deciding this question, they 
ought to look to the substance rather than to the form of the trans
action ; to the nature of the functions undertaken by the trustees 
rather than to the machinery by which those functions were created.

* * * It seems to hr quite contrary to the principle of tin-
laws relating to bankrupts or insolvents, that the assignees, taking 
the property for division amongst his creditors, should be liable.

11» 1 Mit. 244. (-) 7 Kant. .Tlfi.
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cither personally or out of the assets of the estate, to indemnify 
the bankrupt or insolvent in respect of any claims to which lie 
may have rendered himself liable in respect of a particular por
tion of the estate, and from which claims lie has not lieen dis- 
• barged by his bankruptcy or insolvency. The subject was fully 
considered by Sir William Grant, in the case of Wilkin* v. 
A'ry ( 1 ). above referred to.

Lien on Shares for Personal Debt of Shareholder to Company 
where Shares were Trust Investment.

NEW LONDON AND BRAZILIAN BANK v. BROCKTÆ-
BANK.

I MM2. L. It. 81 Ch. D. :u>2.

THE cm HT OF VITF.AI..

The plaintiff company was a limited company, and the I Doth 
and lOtitli articles of association were as follows:—

105. “ The company shall not lie hound by or m-ognise any 
agreement to transfer or charge any share, or any equitable, con
tingent. future or partial interest, or other right in. to. or in 
respect of such share, except an absolute right thereto in the person 
from time to time registered as the holder thereof.*'

100. “The company shall have a first and paramount lien and 
charge available at law and in equity upon all the shares of any 
shareholder for all s owing to the company from him alone
or jointly with any other person, and when a share is held by 
more persons than one, the company shall have a like lien and 
charge thereon in respect of all moneys so owing to them from all 
or any of the holders thereof alone or jointly with any other person, 
and in any ease whether such moneys shall lie payable or not.”

The defendants Brocklehank and Mee were registered as joint 
holders of 12.'l shares of £20 each in the company, and Mee was 
registered as sole holder of 10 shares. These shares were all 
acquired long prior to 1870.

Down to dune, 18«0. Mee was a partner in the firm of Francis 
Saunders & Co. In that month, the firm presented a petition for 
liquidation by arrangement, and a resolution for liquidation was

ZZ
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passed. At the commencement of the liquidation, the plaintiffs 
were the holders of two acceptances of the firm for £2,000 each, 
which had been dishonoured, and they commenced this action to 
enforce their lien for these sums on the 123 shares and the 10 
shares.

Brocklebank and Mce, by their statement of defence, stated that 
they were the trustees of the marriage settlement of Mr. and Mrs. 
Brogden, which authorized the trustees to invest the trust funds 
on any of the securities therein mentioned, including the sticks, 
funds, shares, loan notes, debentures, mortgages, or securities of 
any corporation, company, or public body, municipal, commercial, 
or otherwise, in the United Kingdom. That the shares in question 
had been purchased with part of the trust funds, and were held 
upon the trusts of the settlement, and that neither of the defend
ants had any beneficial interest in any of the shares, but that they 
held them on the trusts of the settlement. They set, up a counter
claim for payment of dividends on the shares.

The trustee in liquidation was made a party, but disclaimed all 
interest.

Bacon, V.-C., gave judgment for the plaintiff company.
Brocklebank and Mec appealed.

Jessel, M.Ii. :—This, to my mind, is a perfectly plain case. By 
its articles of association, the banking company had a lien or charge 
on shares standing either in a single name or in joint names for 
any debt due from any of the holders, either separately or jointly 
with any other person. The shares now in question were standing 
partly in the name of Mr. Mec alone, partly in the name of Mec 
and another, and Mce was indebted to the bank in a joint debt, 
that is, a debt owned bv him. together with another person. The 
ease is clearly within the terms of the articles of association. Mce 
acquired the shares under that contract, he is bound by it, and 
against him the charge is perfect. But it is said on behalf of the 
appellants that Mce was a trustee for others, that he bought these 
shares with other people's money, being duly authorized so to 
purchase them, and held them on their behalf, and that the debt 
to the company, having arisen since the purchase, must he post
poned in equity to the equitable rights of the cesluis que I nisi, on 
the ground that the equitable charge, which is first in time, is 
first in right. The answer to that is. that the charge of the hank 
is first in right, and indeed first in time. The charge of the hank 
took effect as one of the terms on which the registration was made, 
it was this, “ We will admit you. Mec. as a shareholder in this bank
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on the terms that whenever you owe us any money, we shall have an 
equitable charge on these shares.” That contract was perfect at 
the moment when the shares were registered, there is no possibility, 
therefore, of the title of cestuis que trust being prior. That alone 
would be conclusive, but there is another ground equally conclusive, 
which is this—the cestui que trust buys in the name of the trustee 
property subject to a charge in a given event, can that cestui que 
trust get the benefit of the purchase, and not comply with its terms ? 
1 put, in the course of the argument, an illustration which appears 
to me t<> apply to this case, suppose the cestui que trust authorized 
trustees to take the lease of a farm on the terms that the landlord 
should have an equitable charge on the stock and crops of the farm 
for the time lieing for his rent, could the cestui que trust say that lie 
would keep the farm, and take the stock and crops, and not pay 
the landlord, that he could take the liencfit of the trustees' purchase 
free from the obligation on which the purchase was made? It is 
plain that he could not, it would he the grossest injustice to enable 
the tenant to exclude the landlord, to whom he gave no notice of 
the trust, by buying, not with his own money, hut with the trust 
money with the assent of the cestui que trust. A decision in favour 
of the company does not at all contravene the doctrines of equity 
as to priority of equitable rights. This appeal, therefore, fails, and 
must lie dismissed. It must not he assumed from anything 1 have said 
that because the trustees were authorized to invest in the shares of 
any company, they were justified in investing in the shares of a 
company whose Articles contained provisions such as that now under 
consideration.

Lîndley, L.J., and IIolker. L.I.. expressed the same view.
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Lien on Shares. Moneys Becoming Due from Shareholder to Com
pany after Notice to Company of Pledge to Bank. Notice 

of Trust. No Exemption Clause in Favor of Company 
as to Notice of Interest in Third Party.

tin: imiiFoitii baxkix<; comvaxy. limited v.
HKNRY SOX & CO.. LTD.

hf App. Can. 2».

THE IIUI HK UK MINUS.

Appeal from 11 decision uf tin* Court of Ap|ieal reversing a 
judgment of Field, .1. A statement of facts is set forth in the 
judgment of Isird Blackburn.

1 >01111 Halhiivhy. Ij.C. :—My Lords, I have had an opportunity 
nf considering the reasons of the nohle and learned l»rd (Lord 
Blaekhurn) for the view lie entertains, and in which I concur, that 
the judgment of the Court of Appeal should he reversed and the 
judgment of Field. .1.. restored. Xor should I desire to add any
thing to what he is about to urge, hut that 1 see some reference to 
the words of a nohle and learned Is ml ( Ixml Selhornc) with 
respect to the proposition that see. .'10 of the Companies Act renders 
it impossible for any company to he affected hv notice of any trust, 
expressed, implied, or constructive.

1 was a party to the judgment of your Lordships" House in the 
ease to which reference is made ( 1 ). and 1 certainly never imagined 
myself to hv agreeing to a decision which could establish any such 
proposition, and the nohle and learned I xml. in whose words I have 
expressed my concurrence, gave no such reasons for his judgment. 
No such proposition was necessary for the decision of the cast», and 
I wish to guard rtivself on the present occasion from being sup
posed to have so held.

The words occur not only in the Companies Act, sec. .*10, hut 
also in sec. 83 of the Land Transfer Act, 1875, and if what is 
suggested as the true interpretation of those words were to he so 
determined by your Lordships' House, it would come to this, that 
whenever the conduct of the parties to a dealing in land had I icon 
such that a Court of K«piity would imply a trust, the operation 
of those words would In* such as to shield the person registering

(1)11 App. Cae. 20.
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from the jurisdiction of a Court of Equity in respect of the lands 
so registered, though hut for that section lie would have lieen held 
hy a Court of Equity to lie merely a trustee. So startling a result 
might not to he arrived at without direct decision and. as I haw 
already said. I do not understand vour Lordships ever to have 
decided it.

I concur, however, in the conclusion to which the nohle and 
learned Lord has arrived and in the reasons upon which it is 
founded.

Lord Black hi rx :—My Lords, this is an ap|H»al against the 
following order of the Court of Appeal (England), dated the 14th 
of July, 1885:—“Upon motion this day made unto this Court by 
counsel for the defendants, Henry Briggs, Son & Co., Limited, by 
way of ap|»eal from the judgment dated the Uth of March. 1885, 
and ii|»nn hearing counsel for the plaintiffs, and upon reading the 
said judgment, this Court doth order that the said judgment, dated 
the Uth of March, 1885, In* reversed. And it is ordered and ad
judged that this action do stand dismissed as against the defend
ants, Henry Briggs. Son & Co.. Limited. And it. is ordered that 
the plaintiffs, the Bradford Banking Company. Limited, do pay 
to the defendants, Henry Briggs, Son & Co., Limited, their costs 
of this action and occasioned hy the said appeal, such costs to he 
taxed hy the taxing master.”

In order to understand the points of law involved in this appeal 
and the judgment of the Uth of March, 1885. a little statement is 
necessary.

The respondent company is a trading company limited by 
shares and incorporated under the Companies Act, 18(»2, for the 
purpose of carrying on the business of a colliery. It has articles 
of association which exclude the regulations contained in the First 
Schedule, Table A. to the Companies Act. 18(>^. and those articles 
of association were duly registered.

The Companies Act, 18(i2, sec. 1(1, enacts that when registered, 
the articles shall hind the company and the members thereof to 
the same extent as if each member had subscribed his name and 
affixed his seal thereto, and there were in such articles contained 
a covenant on the part of himself, his heirs, executors, and ad
ministrators to conform to all the regulations in such articles.

The only one of the articles of association which I think it 
material to notice is tin* 103rd article, which is as follows :— 
“ The company shall have a first and permanent lien and charge.
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available at law and in equity, upon every share of every person 
who is the holder or one of several joint holders thereof, for all 
debts due from him, either alone or jointly with any other person, 
whether a shareholder or not in the company.”

John Faint Easby, a coal merchant, became a proprietor of a 
number of shares in the respondent company, ami obtained cer
tificates for them. This property in the shares was, by virtue of 
the 16th section of the Act already quoted, I think, bound to the 
company as much as if he had (at the time he became holder of 
these shares) executed a covenant to the company in the same terms 
as article 103, but 1 do not think it was bound any further.

John Faint Easby filed a petition for liquidation on the 31st 
of December, 1883, being then indebted to the company. He had 
been a customer of the respondent company, and owed them a 
considerable sum at that date. He still continued the registered 
holder of the shares, and, if there had been no more in the case, 
it is not now at least disputed that the respondent company would 
have had a first lien on the shares. Hut Easby was a customer of 
the Bradford Banking Company, the now appellants, and in No
vember, 1879, he deposited, amongst other things, the certificate's 
•>f 120 shares in the respondent company, and the appellant com
pany, by their solicitors, sent in duplicate the following notice:— 
“ For and on behalf of the Bradford Banking Company, we do 
hereby give you notice that John Faint Easby, of Albert Place. 
Bradford, in the county of York, coal merchant, has deposited with 
the said company certificates for sixty £15 shares, Nos. 6629 to 
6678, both inclusive, No. 7790 and Nos. 10,998 to 11,006, both 
inclusive, in Henry Briggs, Son & Co., Limited, also for sixty 
B shares, Nos. 1908 to 1967, both inclusive, in the same company, 
for securing the repayment of all the moneys or balances due or to 
become due to the said company from the said John Faint Easby, 
either alone or together with any other person or persons.—Dated 
the 6th day of November, 1879.—Gardiner and Jeffery, solicitors 
or agents for the said banking company.—Mr. John Henry 
Phillips, secretary to Henry Briggs, Son & Co., Limited, Whit- 
wood and Methlcy Collieries, near Leeds.”—Endorsement.— 
“ Notice of the above-mentioned deposit lodged with Henry Briggs, 
Son & Co., Limited, this 15th day of November, 1879.—John II. 
Phillips, Secretary.” One copy was returned with the indorsement 
on it; the other was retained by the secretary.

On the 20th of June. 1881, there was a further deposit of certi
ficates, and these letters were sent:—“ Sir,—20th June, 1881.—We 
hereby give von notice that Mr. John Faint Easby, of Oakrovd
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Terrace, Bradford, coal merchant, has deposited with this com
pany the following certificates, viz. (stating the numbers), in 
Henry Briggs, Son & Co.. Limited, for securing the repayment of 
all moneys or balances due or to become due to us from him either 
alone or together with any other person or persons.—We are. 
Sir, vour obedient servants. Joseph Crofts, sub-manager.—Please 
own receipt.—The Secretary. If. Briggs. Son & Co.. Limited.” 
“ Whitwood Collieries, Normanton.—22nd June, 1881.—Sir, We 
are in receipt of your favour of the 20th instant, informing us that 
Mr. J. F. Eusby has deposited with your hank certain certificates 
of shares in our company. We think it right to inform you that 
Mr. Easby is indebted to us, and that, under a clause of our articles 
of association we have a first and permanent lien upon all shares 
held by him- Yours faithfully, John H. Phillips, Secretary.—The 
Manager, the Bradford Banking Company, Limited.”

1 think it would only complicate the matter to make in detail 
;i similar statement as to the shares of William Fletcher.

The action was brought by the Bradford Banking Company 
claiming to have : 1. An account taken of what is due to them 
lor principal, interest, and costs on their said securities, and to 
have their said securities realized by foreclosure and sale. 2. A 
declaration that their said securities have priority over all lien 
(if any) of the defendant company (the respondents) on the said 
shares created by their articles of association or otherwise.

The points of law were argued on the admissions in the plead
ings, and on admissions made by counsel at the bar and embodied 
in the judgment of Field, J. The important admission, as far as 
regards E a shy’s shares, was that the account of .John Faint Easby 
with the plaintiffs was closed in June 1881 (which involves an 
admission that all the advances in respect of which the plaintiffs 
<ue were made before that date), and that all moneys owing by 
him to the defendants when the said account was so closed have 
since been paid. This at once raised the question whether the 
plaintiffs, as pledgees of Eashv's interest in the shares, had priority 
for advances over debts which were contracted after notice of that 
pledge, though the lien was claimed by virtue of a contract made 
nt the very time when the shares were first acquired by Easby. 
and consequently before the shares could lie pledged bv Easby 
to the appellants or any one else.

Field, J„ thought the point concluded by the decision of this 
House in Hopkitison v. Unit (1). It was argued that the terms

(1)0 IT. L. C. 514.
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of the article 103 here prewnteti the application of that case. 
Field. ,1., did not put such h construction on the article. He says. 
“ The company had a first charge upon the shares for any debts 
which should become due to them by the shareholder, hut after 
that charge had been created, and before any of the debts now 
sought to k‘ recovered by the company were incurred, tin* share
holder exercised his right of borrowing money upon the shares 
by means of an absolute charge u|mui them to the hank. The 
company had notice of that charge, and I think that from that 
time they had no power to make advances to the shareholders, so 

as to rank in priority to the debts due to the hank.”
The Master of the Rolls (Ijord Ksher) and Baggallay, L..L, both 

express an opinion that inasmuch as the article 103 stipulated 
for a “ first and permanent "* lien, the decision of this House in 
Hopkinmm v. Holt (1) «lid not apply. Fry, L.J., «lid not go so far 
as to «lissent from their opinion, but In- certainly <li«l not rest bis 
judgment on that ground.

As I understand it, the principle of llu/diiixott v. /{oil (1) is 
explained by Loril Campbell then Lord Chancellor, ami it is 
this:—The owner of pro|>erty does not. by making a pledge or 
mortgage of it. cease to be owner of it any further than is neces
sary to give effect to the security which he has thus create«l. 
Ami if the security is, as that in llojtkinHou v. lioll ( I ) was. a 
security for present anil also for future advances, the pledgee or 
mortgagee, though not bound to make fresh ailvances, may, if he 
pleases, <lo so. and will, if the property at the time of the further 
advance remains that of the pledgor. Iiav«- the sei-urity of that 
property.

But- the mortgagor (unless there is something to make it 
against conscience in him to do so) may cease to take further 
advances from the first mortgagee, and borrow money from any 
one else ready to lenil it on the security of that property remain
ing in him not already pledged to tin* first, subject to the priority 
of the first pledgee for advances made or begun t«> be made. The 
first mortgagee is entitleil to act on the supposition that the 
pledgor who was owner of the whole property when In* executed 
the first mortgage continued so. an«l that there has been no such 
secoml mortgage or pledge until In* has notice of something to 
sh«*w him that then* has been such a second mortgage, hut as 
soon as he is aware that the property on which he is entitled to 
rely has ceased so far to belong to the debtor, he cannot make a 
new ailvanee in priority to that <«f which he has notice. As

(1) 0 II. L. C. KM-TCIG.
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Ix>rd Campbell says, “the hardship upon the bankers from the 
view of the subject at once vanishes, when we consider that the 
security of the first mortgage is not impaired without notice of a 
second.*' It seems to me to depend entirely on what I cannot 
but think a principle of justice, that a mortgagee who is entitled, 
but not bound, to give credit on the security of property belong
ing to the debtor, cannot give that credit after he has notice that 
the property has so far been parted with by the debtor.

Lord Cranworth thought that it had been established for a 
long time by the Courts of Equity that, under such circumstances, 
the general rule of equity was to postpone the second mortgage 
to advances made by the first mortgagee after notice of the 
seeond, if the original mortgage was prior in time to the second. 
Tie says, 1 think very truly, that if such was the established and 
known rule in equity, there could be no injustice in enforcing it. 
Hut. the majority of this House held that such was not the estab
lished and known rule of equity. And I think it was not ques
tioned by any one that the decision of the majority in Hoplinsnn 
v. Holt (1) finally decided that, point.

I cannot assent to what 1 understand to be the reasoning of 
the Master of the Rolls and Raggallay, L.J., in the construction 
of the 103rd article. I do not sec that the words “ first and per
manent lien” differ from “lien,” or at least that they make it in 
any way unconscientious or unjust in the owner of the property 
pledged, to obtain a further advance from a second pledgee who 
knows of the first pledge, though that second pledgee, for his 
own sake, must take care to give notice of his security to the 
first pledgee.

The Master of the Rolls says that the plaintiffs, when the 
shares were deposited with them, know, or at least ought to have 
known, wdiat the articles were, and I so far agree with him. Rut 
he adds, “that is to say, the plaintiffs made their advances with 
the knowdedgu of this, that those who deposited the shares with 
them had contracted with the company that, notwithstanding any 
deposit of the shares with the plaintiffs, the company should have 
in equity the first lien and charge.” 1 cannot agree that such 
is the true construction of article 103.

This brings me to the second point on which all three Judges 
in the Court id’ Appeal agreed. The Companies Act, 1802, sec. 30, is 
in the following terms:—“No notice of any trust, expressed, 
implied, or constructive, shall In- entered on the register or be
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receivable by the registrar in the ease of companies under this 
Act and registered in England or Ireland.” The effect of that 
section was much discussed in a case of Société Générale de Paris 
v. Tramways Union Company (2) decided by the Court of Appeal 
on the 18th of December, 1884. And of that decision the Judges 
in the present case were aware. It was affirmed in this House 
under the name Société Générale de Paris v. Walker (3), not 
entirely for the same reasons, on the 17th oi December, 1885. The 
Judges in the present case deciding, as they did, on the 14th of 
July, 1885, could not know of that latter decision.

1 think that in order to bring this case within the principle of 
Hopkinson v. Holt (1 ). it is not necessary to establish any trust as 
against the company. It is, I think, enough to shew that the 
company, a trading one, had by its agents who managed its 
trading transactions such knowledge that their customer Easby 
had ceased to be the owner of the shares as would have made it 
unjust to allow him credit on the faith of that property, which 
had once been his, hut which he had parted with before they 
were asked to allow him to incur the debt for which they now 
seek priority.

The legislature are competent to enact that a trading company 
of this sort should have the right to disregard the ordinary rules 
of justice, ami charge what they knew was one man’s property 
with another man’s debt, if only that property consisted of shares 
in the company, hut I do not think it possible to construe sec. 
30 as an enactment hi that effect. Lord Relborne in Société 
Générale de, Paris v. Walker (3). said. “ I think that according to 
the true and proper construction of the Companies Act. 1862, and 
of the articles of this company, there was no obligation upon this 
company to accept, or to preserve any record of, notices of equit
able interests or trusts if actually given or tendered to them; and 
that, any such notice, if given, would he absolutely inoperative to 
affect the company with any trust.” I do not think it necessary 
to express any opinion as to this, for I do not think that tin' 
appellants in this case seek to affect the respondents with a trust: 
they seek no more than to affect them, in their capacity of traders, 
with knowledge of their (the appellants’) interest.

I think, therefore, that the order appealed against was wrong, 
and should lie reversed; and that the judgment of the 13th of 
March, 1885, should lie restored ; and that the respondents should

(2) 14 Q. II. I). 424. (8) 11 App. Ce*. 20.



ULTIU VlUKti. MESTMIVTIOX OF COM I'AX lEb, ETC. 211

j»ay to the appellant!» their costs, both in the Court of Appeal and 
in this House.

I amid Fitzokhai.d gave reasons for the same result.

Notk.—The ease of tiocietf Oenerale dr Paria V. Walker, !.. It. II 
.4. C. it), is quoted supra, p. Hid. Observe the faet that there teas an 
exemption clause in that rase irhirh differentiates it front the It rad ford ease.

Ultra Vires. Restriction of Companies to Expressed Powers and 
Objects. Ultra Vires Acts of Directors. Ratification.

ARIIRCRY RAILWAY < ARRIAHK AND IRON COMPANY 
(LIMITED) v. RICHE.

1875. L. R. 7 II. L. «55.

THE HOI'MK OF I.Oims.

rrhe judgment of the learned birth reversed that of the Kx- 
?r Chamber.

The main facts ami the principles of the decision may he 
gathered from the judgment of Lord Selhorne.

Loan Sei.borxf. : -My Lords, the action in this ease is brought 
upon a contract not directly or indirectly to execute any works, 
hut to find capital for a foreign railway company, in exchange for 
shares and lamds of that company. Such a contract, in my 
opinion, was not authorized by the memorandum of association 
nf the Ashbury Company. All your Lordships, and all the Judges 
in the Courts Ih-Iow. appear to he. so far. agreed.

Rut this, in my judgment, is really decisive of the whole case. 
I only repeat what Jxird ('ranworth, in Matrices v. Eastern 
Counties Railway Company (1), (when moving the judgment of 
this House), stated to la* settled law, when 1 say that a statutory 
corporation, created by Act of Parliament for a particular purpose, 
is limited, as to all its powers, by the purposes of its incorporation 
as defined in that Act. The present and all other companies in
corporated hv virtue of the Companies Act of 1862. appear to me

M> r. h. l. c. an.

0
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to be statutory corporations within this principle. The memoran
dum of association is under that Act their fundamental, and (ex
cept in certain specified particulars) their unalterable law; and 
they are incorporated only for the objects and purposes expressed 
in the memorandum. The object and policy of those provisions 
of the statute which prescribe the conditions to he expressed in 
the memorandum, and make these conditions (except in certain 
points) unalterable, would be liable to be defeated if a contract 
under the common seal, which on the face of it transgresses the 
fundamental law, were not held to be void, and ultra vires of the 
company, as well as beyond the powers delegated to its directors 
or administrators. It was so held in the case of the East Anglian 
Railway Company (2), and in the other cases upon Railway Acts, 
which cases were approved by this House in Hawke s’ Case (.'$), and 
t am unable to see any distinction for this purpose between statu
tory corporations under Railway Acts, and statutory corpora
tions under the Joint Stock Companies Act of 1862.

The view of the three Judges who in the Court of Exchequer 
Chamber were for affirmance, was (as I understand it), that all 
contracts whatever (not expressly or by necessary implication pro
hibited), are, prima facie, within the powers of all these com
panies merely because they are corporations, but that, inasmuch as 
the common seal must be affixed to their deeds by some agents 
having a delegated power, and as the general powers delegated to 
the directors and general meetings are only for the purposes ex
pressed in the memorandum and articles of association, their agency 
to seal a contract going beyond those purposes cannot l*e presumed, 
unless it is made manifest by proof of the consent of every in
dividual shareholder. With this view 1 cannot agree. [ think 
that contracts for objects and purposes foreign to, or inconsistent 
with, the memorandum of association are ultra vires of the cor
poration itself. And it seems to me far more accurate to say that 
the inability of such companies to make such contracts rests on 
an original limitation and circumscription of their powers by the 
law, and for the purposes of their incorporation, than that it 
depends upon some express or implied prohibition, making acts 
unlawful which otherwise they would have had a legal capacity 
to do.

This being go, it necessarily follows (as indeed seems to me to 
have been conceded in Mr. Justice Blackburn’s judgment), that, 
where there could be no mandate, there cannot be any ratification;

». 77"; 21 !.. .(21 11 r. i .!. (<\l\> 23. (.1) .r. II. I,. C. .131-
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and that the assent of all shareholders can make no difference 
when a stranger to the corporation is suing the company itself in 
its corporate name, upon a contract under the common seal. No 
agreement of shareholders can make that a contract of the cor
poration which the law says cannot and shall not be so.

If, however, this contract (though contrary to the law of the 
association, and not within the powers cither of the directors or of 
a general meeting) could have been susceptible of confirmation or 
ratification by the universal consent of all the shareholders, I 
should have been of opinion that there was here no evidence what
ever to go to a jury of any such confirmation or ratification. 
What was relied upon consists entirely of resolutions passed at 
certain general meetings of the shareholders, and a deed executed 
pursuant to those resolutions. But (assuming these to he acts 
which might properly have been construed as acts of adoption or 
ratification), there is no evidence that they were ever communi
cated to any shareholder who was not present at those meetings, 
either by notice beforehand, or afterwards. The notices under 
which these meetings were convened contained nothing from 
which any shareholder could lie led to suppose that it was in 
contemplation to enter into or adopt, on the part of the company, 
any contract or arrangement in excess of the ordinary powers of 
the company, as represented by the shareholders assembled at a 
duly constituted general meeting. There is no obligation upon any 
shareholder receiving such notices, either to attend the meetings 
or to make inquiries as to what is proposed to he done at them, 
in order to protect himself from being bound by acts or contracts 
ultra vires of any general meeting. He will, of course, be bound 
by all that the general meetings can do, as to the matters mentioned 
in the notices, within their powers; but he cannot, in his absence 
and without his knowledge, be taken to consent that they shall 
bind him by any resolutions or acts in excess of those powers, 
whether such acts or resolutions do or do not relate to the particu
lar business for the transaction of which those meetings were called 
together.

As to the construction placed by the majority of the Judges 
upon the resolutions and deed, which in this case they held to 
establish ratification, 1 only wish to guard myself against being 
supposed to assent to the proposition that a deed executed between 
the directors and their shareholders, which was not meant to be, 
and which, as between the parties to it, was not, a ratification by 
the company of the agency of the directors in transactions other
wise unauthorized, and which was never acted upon so as to alter
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or effect tlic position of the Messrs, Riche, could operate in their 
favour as a ratification of that agency.

Judy mail uf the Court of Exchequer Chamber reverted, 
and judgment entered for defendants.

Ultra Vires. Express Limitation of Borrowing Powers.

BARONESS WENLOCK v. RIVER DEE COMPANY.

L. R. 36 ( h. D. 674 (note).
1885 L. R. 10 A. C. 354.

THE COURT OF APPEAL AXI) THE IIOI'SE OF LORI*.

The facts are sufficiently set out in the judgment.

Ix)RD Esher, M.K. : -In tliis case* Ijord WeniouK s executors 
have brought an action against the River Dee Company in order 
to recover a very large sum with interest upon a covenant con
tained in a mortgage deed, and it is undoubted that Lord Wenlock 
did advance a very large sum upon a mortgage which was given 
to him under the seal of the company and upon a contract which 
those who in fact made it with him represented to be a contract 
with the company. The defence is, that although the money was 
in fact advanced upon such representation, namely, that it was 
money to be advanced to the company, and although the mortgage 
and the covenant are a mortgage and a covenant under the seal 
of the company, yet that the company is not liable to this action 
substantially in covenant, because it is alleged by the company 
that those who made that covenant and who made that mortgage 
hail no authority to bind the company by the use of the seal for 
that purpose. If that defence be a valid one there can be no doubt 
about the hardship thereby inflicted upon Lord Wenlock, and in 
this case a liar < much greater than usual, because this is not 
simply the case of directors either wilfully or inadvertently doing 
that which, if it were upheld, would bind a number of shareholders 
who are not directors, but actually in this case if this covenant 
and this mortgage cannot be upheld it is a covenant and a mort
gage made by people who are said to be the agents of the company, 
but. who in truth and in fact are the only persons interested in

07
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the company. It is as if all the shareholders of the company were 
to make this representation and obtain money and then put for
ward the defence when an action is brought against the company, 
that although they, the shareholders, hail misled the person into 
advancing his money, nevertheless the company is not liable. If 
this action were really the defence of those who induced Lord 
Wenloek to advance his money upon the representation made by 
them—if this action is defended in the name of the company by 
them—I hesitate to express the feeling which I have as to such 
conduct; but if this action is really defended, although in the 
name of the company, on behalf of the Credit Foncier, 1 can pass 
no opinion upon whether it is a just or righteous defence or not, 
because 1 know nothing of the circumstances under which they 
became the persons having the command of this defence. The 
question of whether those who actually made the arrangement 
with Lord Wenloek had the authority of the company seems to 
me to depend upon what is the proper construction of the Act of 
Parliament which incorporated the company.

The origin of this company has some peculiarity, hut I con
fess that to my mind that which was partly relied on as differing 
this case from others is not a subject which can he relied upon 
except to a small extent. It is said that the undertaking to tarry 
out which the company was formed was originally the undertak
ing of an individual, and that the fact of the company being 
formed to take over his undertaking ought to induce us to con
sider that the company was not originated as it were by the Act 
of Parliament, and could gather to itself any of the attributes 
which belonged to the individual. I cannot adopt that view. 
Whether a company is formed by statute of individuals who have 
no peculiar character or position, or is formed of people to carry 
on an undertaking which private persons were carrying on before, 
seems to me to make no difference in the construction of the docu
ments which form the company. It seems to me that wc must 
look at the Art of Parliament which formed the company, and 
that the only effect which can he given to the fact of an individual 
having been the undertaker is to see whether in the Act of Par
liament. there is by reference brought into the Act and therefore 
into the powers of the company anything which was a power of 
the individual. But that is in other words only bringing those 
power® by reference into the statute and reading the statute as if 
they had been written in it.

The question raised upon that statute is, whether the company 
had by it a power to borrow money either on covenant or on a
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mortgage containing the covenant. On the one side it was argued 
that where a company or corporation is formed by a statute, then 
from the mere fact of its being made a corporation it has prima 
facie a right to borrow money to any extent just as an individual 
might, and that you ought not to cut down that prima facie power 
unless you can find something either express or by necessary im
plication in the statute which diminishes that power. On the 
other side it was argued that when a corporation is formed by 
statute or otherwise the corporation has prima facie no power 
whatever to borrow, and that you cannot assert that it has such a 
power unless you find something express in the statute by which 
it is formed, or something which by necessary implication gives 
It the power. I myself incline to think that neither of those argu
ments is valid. If the one is more valid than the other I incline 
rather to the latter of the two, hut it seems to me that neither of 
them is valid, and that when you have to consider the borrowing 
powers of a corporation which has been formed by stafute or 
otherwise, the matter depends entirely upon what is the construc
tion of the statute or document, and you have to sec whether there 
is power given to the company either expressly or by reasonable 
implication. If a company or corporation is formed for the pur
pose of a particular undertaking, which undertaking it is obvious 
cannot be carried out without the expenditure of money, and if 
by the statute or document no means are given to the company 
which will give them money in hand, or will give them express 
power to raise money, it seems to me that a reasonable implication 
would necessarily arise that they must have power to borrow, be
cause otherwise the statute which created them is a futile docu
ment, it would pretend to give them powers to do things, but would 
give them no means of doing those things. Therefore if there 
were no powers in this original statute, or in what has been vailed 
the original statute, by which this company could have money in 
hand, or by or under which they could have the means of doing 
what the statute says they arc formed to do. I should have inferred 
that they bad power to borrow, and in that case I could see noth
ing to limit that power to borrow. It must have been the same 
as a power to an individual, or at all events it must have gone to 
the full extent of what could have been reasonably necessary for 
the purpose of carrying on the undertaking. Rut where in the 
statute or other document which forms the company you fin I that 
means are put into the bands of the company—that is, cither In- 
raising capital or by calling up more capital, or by a limited power 
of borrowing, or by any other way, as bv a power to sell lands—
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which may he within reason sufficient for the purpose of enabling 
them to carry on the undertaking, then it seems to me that no 
Court can measure whether those means will in the event be abso
lutely sufficient or not. Those means being put in their bands 
you cannot infer that they have at the same time the power to 
borrow. Under these original statutes this company being formed 
for a particular purpose first of all bad a eapilal given to it, and. 
secondly, it bad power to raise money by calls, that is really by the 
issue of new’ shares to an extent of 20 per cent, beyond that capi
tal. Inasmuch as these lands were given to the company as a 
reward for what they were to do. and were given to them ami their 
successors in fee (although these lands if they were sold hv them 
would nevertheless lie subject in the hands of a purchaser as well 
as in their hands to certain rights of the Commissioners if the 
navigation were not properly made, or not properly kept up) to 
a great extent, more or less, this company had the power ot sell
ing lands and bringing the proceeds of those sales into the com
pany, so that those proceeds would lie further capital in their hands 
for the purpose of carrying on the undertaking. Therefore this 
company had means more or less in its hands, and applying to 
this company the proposition laid down by the Lord Chancellor 
.in Wnrklniru Building Society v. Cttnliffe, Brooks d- Co., (1), 
in which he says: “There is also no doubt, that where there 
is not an express prohibition against borrowing in a case of a 
company or a society constituted for special purposes, no borrow
ing can he permitted without express authority, unless it he prop 
erly incident to the course and conduct of the business for its 
proper purposes” it seems to me that you cannot say that it i- 
necessarily incident to the purposes of this company that they 
should have had by those former Acts a power of borrowing, either 
to an unlimited extent or, at all events, to the full extent of any
thing they migKt have required for the purpose of the company. 
1 think, therefore, that you cannot in the first Act or in any of 
the subsequent Acts infer any power in this company to borrow 
money either upon covenant or loan, or upon mortgage contain
ing a covenant. But then we must sec whether the company has 
power to borrow to any extent. It was substantially admitted that 
this company has power to borrow upon mortgage containing n 
covenant to the extent of £25,000. After hearing what Mr. Davey 
said I do not think it necessary to inquire further into the argu
ment that even though they had power to mortgage they had not 
power to borrow money upon a covenant in a deed of mortgage.

(1) 22 Ch. D. 70.



218 KXPBBM LIMITATION OK BOHUOW1NO POWKHS.

It seems to me that they had and therefore to the extent of £26,000, 
but to that extent only, those who were acting for this company 
had power to borrow on mortgage containing a covenant, and that 
being so, they having borrowed money from Lord Wenlock, al
though they exceeded their authority when they borrowed more 
than £25,000, to the extent of £25,000 they did not exceed their 
authority, and the company is bound. Therefore Lord Wenlock, 
taking this to In» an action on covenant, is entitled upon that 
covenant, and in respect of that covenant, to recover to the extent 
of £25,000, and the proper interest calculated in the ordinary way. 
Hut when we have to deal with the money which was obtained 
from Lord Wenlock on this covenant given in the name of the 
company and under the seal of the company, but beyond the auth
ority of those who so borrowed the money in the name of the com
pany, it is clear that the plaintiffs, as to that, cannot recover by 
action on the covenant, because the covenant is an unauthorized 
covenant beyond the extent of £25,000. The plaintiffs may re
cover in respect of some other right, but there is no right which 
can bind the company at law according to the common law of 
England, therefore their right, if any, is an equitable right. I 
shall not pretend to go further with regard to the equitable right 
than to say Hint if any of the money borrowed in this way from 
Lord Wenlock has been expended in paying proper debts of the 
company then, although those who received the money from Lord 
Wenlock were not authorized to hind the company, vet Lord Wen- 
lock’s representatives may in equity recover from the company so 
much of that money as was expended in paying debts of the com
pany. Tt was not proved at the trial, and has not yet been proved, 
whether any part of the money beyond the £25,000 wai# so ex 
pended, hut inasmuch as under the Judicature Acts so much 
might have been recovered in this action without bringing in any 
other parties, it seems to mo that that evidence ought to have been 
given at the trial, but as it was not given at the trial, we have 
the right to order that it should be inquired into, and if it can bo 
shewn upon such an inquiry that any such debts were paid by 
money borrowed from I xml Wenlock beyond the £25,000, the 
plaintiffs are entitled to so much of Lord Wenlock’» money beyond 
the £25,000 as has been expended in those debts. In other words, 
that as to the £25,000 the plaintiffs would stand on their own 
right at law, and as to the debts which had been paid with Lord 
Wenlock’s money they will stand as it were in the rights of tin- 
creditors who have boon thus paid with Ixird Wenlock’s money.
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Owing to very many peculiarities in this case several other 
equities have been suggested as equities to which Lord Wenlock 
was entitled, both as against the company and as against what 
may be called the shares, and as against individuals who may be 
brought in. We have listened to this case with all the attention 
we could, and I must say, so far as I myself am concerned, with 
the utmost anxiety to enforce, if 1 could according to law, Lord 
Wenlock*s rights as against this company: this company being 
assumed by me for that purpose to l>e in truth, although it is not 
in contemplation of law. the very people who borrowed this money 
from Ivord Wenlock. and who are setting up this defence. T only 
feel myself bound not to give way to any feeling so far as to do 
that which 1 cannot see is according to law. But I should have 
been anxious if possible to find that 1 could according to law have 
made this company repay L>rd Wenlock. assuming, as I say, this 
company to he the people who borrowed the money from him in 
the way in which it was done. But with regard to these other 
suggested equities it might well have been that this Court should 
have exercised this power of bringing in the other parties, and of 
ordering further inquiries to be made, which might raise the 
question of whether the suggested equities could be upheld or not. 
1 gather, however, from Mr. Rigby that he, with all his great 
experience, seemed rather to think that it would be safer for his 
clients not to proceed in that way, but to proceed by means of a 
new action, as his clients may be advised, either against the com
pany or against other individuals, or against the company and 
other individuals, and lie thinks it safer for his clients that we 
should give a judgment as between Lord Wenlock and the com
pany alone, without the presence of other parties, reserving to him 
the right, without prejudice by this judgment, to consider whether 
his clients will bring an action cither against the company alone 
or against other individuals alone, or against the company and 
other individuals, in respect of any other equities than those which 
are dealt with in this judgment. Therefore it seems to me that 
it is better for us to give the judgment which i for my part have 
now’ disclosed as the judgment which Î am prepared to give.

Cotton, L.J., delivered judgment with a like result.

Bowen, L..T. :—* * * T understand that our judgment is given 
in the first plane upon the point raised by Mr. Davey, as to the con
struction of the statute, and f am of opinion with the remainder 
of the Court that the River Dee Company had no power to enter 
into the contract upon which they were sued. Beyond that, we
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ilecide by our judgment that the plaintiffs are entitled to the 
equitable doctrine set forth in Blackburn Building Society v. 
('uniifft, Brooke & Co. (1), and we further reserve them all rights 
they may have, if any, to any equities they may establish outside 
that. The only matter upon which I propose to add any words 
is the question of law relating to the construction of the statute 
and the suggested power of the River Dee Company to enter into 
the contracts sued upon. The contracts sued upon are covenants 
for the repayment of the money purported to he secured by mort
gage of the company’s lands. The company was incorporated by 
the Act of 14 Geo. IT., and the sole question—at least I think the 
sole question—is whether under that Act the corporation was 
clothed with the power of borrowing money and binding itself to 
repay the money ; or if it was so clothed, whether such powers have 
been taken away bv the later Acts.

Now, Mr. Rigby has presented for our consideration this sort 
of canon of construction of the statute. He said that when there 
is a statute which incorporates a company, you ought if you want 
to know whether the company can borrow money, to approach the 
statute assuming that the company can borrow money, unless the 
power is taken away expressly or by implication. I confess that 
I do not think that that is the true canon of construction, though 
I admit that far greater men have appeared to think it was. Of 
course one can only go by the light of one's own reason, and T 
propose to consider these statutes from a slightly different point 
of view, although T do not think mv view makes very much dif
ference. T wish, however, to explain the wav in which T trax el to
wards the consideration of them.

At common law a corporation created by the King's charter 
has, prima facie, and has been known to have ever since Sut
ton’s Hospital Case (2). the power to do with its pn>|>erty all 
such acts as an ordinary person can do, and to bind itself to such 
contracts as an ordinary person can hind himself to; and even if 
by the charter creating the corporation the King imposes some 
direction which would have the effect of limiting the natural capa
city of the body of which he is speaking, the common law has 
always held that the direction of the King might he enforced 
through the Attorney-General ; but although it might contain an 
essential part of the so-called bargain between the Crown and the* 
corporation, that did not at law destroy the legal power of the 
body which the King had created. When you come to corporations 
created by statute, the question seems to me entirely different, and

(2> to it,p. n.
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I do not think it is quite satisfactory to say that you must take 
the statute as if it had created a corporation at common law, an 1 
then see whether it took away any of the incidents of a corpora 
tion at common law, because that begs the question, and it no. 
only begs the question, but it states what is an untruth, namely, 
that the statute does create a corporation at common law. It does 
nothing of the sort. It creates a statutory corporation, which 
may or may not be meant to possess all or more or less of the 
qualities with which a corporation at common law is endowed. 
Therefore, to say that you must assume that it has got everything 
which it would have at common law unless the statute takes it 
away, is, I think, to travel on a wrong line of thought. What you 
have to do is to find out what this statutory creature is and what 
it is meant to do; and to find out what this statutory creature is 
you must look at the statute only, because there, and there alone, 
is found the definition of this new creature. It is no use to con
sider the question of whether you are going to classify it under 
the head of common law corporations. Looking at this statutory 
creature one has to find out what are its powers, what is its vi
tality, what it can do. It is made up of persons who can act within 
certain limits, but in order to ascertain what are the limits, we 
must look to the statute. The corporation cannot go beyond the 
statute, for the best of all reasons, that it is a simple statutory 
creature, and if you look at the case in that way you will sec that 
the legal consequences are exactly the same as if you treat it as 
having certain powers given to it by statute, and being prohibited 
from using certain other powers which it otherwise might have 
had. There are two questions, first whether a statutory corpora
tion can borrow, and, secondly, whether if it cannot, its professed 
acts of borrowing can be ratified by consent of all the members of 
the corporation. Now, assuming that it is not a creature created 
with borrowing power, it is obvious that no amount of ratification 
by the individual members can make good an act which cannot be 
done; and therefore the same legal result is arrived at, if you con
sider the case from that point of view, as if you said that the share
holders were attempting to do an act which was prohibited. Tin- 
real truth is, they are trying to ratify what cannot be ratified, be
cause they are trying to ratify an act which the corporation is not 
in any view clothed with capacity to do. 1 therefore approach this 
case with a desire to find out what is this creature. Was it meant 
to borrow or was it not meant to borrow?

Before T go to the statutes Î should like to add that it -eems to 
me that the right test of construction, at all events with regard to
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this contract of Ix>rd Wen lock’s, is laid down by the Ixird Chan
cellor in Bluclekum Building Society v. Cunliffe, Brooks & Co., 
(1). He aavs: “There is also no doubt, that where there is 
not an express prohibition against Imrrowing in the case of a 
company or a society constituted for special purposes, no borrow
ing can Ik» permitted without express authority, unless it be prop
erly incident to the course and conduct of the business for its 
proper purposes.” That seems to me to l>e putting into a nutshell 
and into very clear language exactly the test which would follow 
the course of thought I have been pursuing, and that it is the test 
which we must apply here. Applying it (I am not going through 
the history of the company or through the history of the statutes 
again), I agree with what the Master of the Itolls and Tx>rd Justice 
Cotton have said * * * *

IN THE HOUSE OF LOHOS.

The foregoing decision was affirmed—Lord Watson at p. 362 of 
L. It. 10 A. (’. is reported thus: “ Whenever a corporation is created 
by Act of Parliament, with reference to the purposes of the Act, and 
solely with a view to carrying these purposes into execution, I am of 
opinion not only that the objects which the corporation may legiti
mately pursue must be ascertained from the Act itself, but that 
the ]»owers which the corporation may lawfully use in furtherance 
of these objects must either be expressly conferred or derived by 
reasonable at ion from its provisions. That appears to me 
to l>e the principle recognised by this House in Ashbury Company 
v. Biche (3), and in Attorney-General v. Great Eastern Bailway 
Company (.">).

Affirmed m appeal.

I» (Iront Morth-Wost Coutrai It nit un p Company v. Charlebois, 1890 
A. C. 114, tile question arose of the validity of a consent judgment upon a 
contract ultra vires. Lord 1 tollhouse in expressing the view of the Judicial 
Committee, said : “Of course, those Judges who think that the contract 
though improper was not. ultra rires, have no difficulty in holding that the 
judgment is binding, whether by way of ratification or by its own force. 
Hut the difficulty is to reconcile an opinion that the contract is ultra vires 
with an opinion that u judgment obtained as this was is a binding judg
ment. The authorities referred to by the Supreme Court do not relate to 
contracts ultra vires. It is quite clear that a company cannot do what 
is bcytind its legal powers by simply going into Court and consenting to a 
decree which orders tliat the thing shall be done. If the legality of the 
act is one of the points substantially in dispute, that may be a fair subject 
of compromise in Court like any other disputed matter.”

(3) Law Rep. 7 II. L. tiM.
(fi) fi App. Cas. 473.

(1) IB Ch. I). 70.
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Ultra Vires Interference with Capitil Fund—Reduction by 
Purchase of Company’s Own Shares.

THEVOH v. WHITWORTH.

1887, L. R. 12 A. 0. 409.

T1IK IIOV8E OF LORDS.

A limited company was Incorporated under the Joint Stock 
Companies Acts with the objects (as stated in its memorandum) 
of acquiring and earning on a manufacturing business, and any 
other business and transactions with the company might consider 
to lie in any way conducive or auxiliary thereto or in any wax 
connected therewith. The articles authorized the company to 
purchase its own shares. The company having gone into liquida
tion. a former shareholder made a claim airainst the company for 
the balance of the price of his shares sold by him to the company 
before the liquidation and not wholly paid for.

Lord Hirsch ell, L.C. :—My Lirds, three questions are raised 
by this appeal: first, whether certain shares in James Schofield & 
Sons. Limited, were purchased bv 0. W. Schofield on his own 
account, or as agent for the company ; secondly, whether, assuming 
that they were purchased for the company, and that the company 
had power to buy its own shares, the purchase had taken place in 
accordance with the articles of association: and thirdly, xvhether 
the company had power to purchase the shares.

.lames Schofield & Sons, Limited, was incorporated under the 
Companies Acts on tin* 31st of May. 1863, with a capital of 
1*130,000 in 13,000 shares of £10 each. At an extraordinary gen
eral meeting of shareholders of the company on the fitli of May. 
1881. it was resolved that tin- company should lie wound up volun
tarily. ami on the 13th May following it was ordered by the 
Vice-Chancellor of the County Palatine that the voluntary wind
ing-up should lie continued under tin- su|iervision of the Court.

By an altidavit filed on the 1st of October. 1881, the respondents 
claimod from the company in the winding-up £2,873 12s. A sum
mons was taken out by the appellants for the purpose of determin
ing xvhether this claim ought to la» allowed. Upon the hearing of 
this summons the claim was rejected by the Vice-Chancellor, but, 
upon appeal, this decision was reversed.
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On the 1st of May, 1880, G. W. Schofield bought from the re
spondent?, who were the executors of Robert Whitworth, a deceased 
shareholder, 533 shares in the company (twenty-eight fully paid up, 
500 with ffi paid, and five with £5 paid), for the price of £3,305. 
the purchase-money to la1 paid within three years then next, at such 
time as the buyers should appoint, and interest at 5 per cent, to 
be paid bv the buyers until completion. Interest was accordingly 
paid in the meantime, and on the 3rd of May, 1883, a transfer of 
the shares was executed by the vendors and G. W. Schofield.

On the 5th of May a receipt was given to G. W. Schofield for the 
sum of £3,305 for shares bought. Rut £505 only having been in 
fact paid, a promissory note was on the same day given to the ap
pellants for £2,800 “ deposited on loan at 5 per cent, per annum, 
interest from date.” This was signed “ for J. Schofield & Sons, 
Limited. G. W. Scliofield, director.”

The first question is, whether this transaction was entered into 
by G. W. Schofield on his own account, or as agent for the company. 
If the former, it is clear that Schofield was guilty of a gross fraud. 
Upon a review of the evidence I sec no ground for coming to such 
a conclusion. 1 think the purchase of the shares was in fact made 
by him on behalf of the company.

The question whether, assuming the company had power to pur
chase its own shares, the purchase was effected in accordance with 
the articles of the company, is one of much greater difficulty. The 
article empowering the companv to purchase its shares is as follows : 
“Article 17î>. Any share may be purchased by the company from 
any person willing to sell it, at such price, not exceeding the then 
marketable value thereof, as the board think reasonable.” Now 
there is not the slightest evidence that the directors ever con
sidered, either at a formal meeting of the hoard or otherwise, the 
question whether these shares should be purchased. The utmost 
that can lie said to he established is that the directors other than 
G. W. Schofield, who negotiated the purchase, knew that the re
spondents had come to sec him upon the subject. Rut further, the 
only authority to buy was at such price not exceeding the then 
market value as the board should think reasonable. The par value 
of the shares was apparently given in this case, as in the case of 
the other purchases, as a matter of course, and I see no reason to 
believe that any judgment was exercised upon the point by the 
board.

Rut although 1 think it far from clear that even if it was com
petent for the company to purchase the shares, this transaction
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can be supported, I do not intend to pronounce an opinion upon 
this point, because, in consequence of the view which I Iwlieve all 
your lordships entertain upon another |iart of the case, it is 
unnecessary to do so.

I pass now* to the main question in this cast*, which is one of 
great, and general importance, whether the company had power 
to purchase the shares. The result of the judgment in the Court 
belowr is certainly somewhat startling. The creditors of the com
pany which is being wound up, who have a right to look to the 
paid-up capital as the fund out of which their debts are to lie 
discharged, find coming into competition with them jiersons who, 
in respect only of their having lieen, and having ceased to lie, 
shareholders in the company, claim that the company shall pay 
to them a part of that capital. The memorandum of association, 
it is admitted, does not authorize the purchase by the company of 
its own shares. It states, as the objects for which the compunx 
is established, the acquiring certain manufacturing businesses and 
the undertaking and carrying on the businesses so acquired, and 
any other business and transaction which the company consider 
to lie in any way auxiliary thereto, or proper to ho carried on in 
connection therewith.

It cannot be questioned, since the case of Ashbury Railway 
Carriage and Iron Company V. Hie he (1 ). that a company cannot 
employ its funds for the purpose of any transactions which do 
not come within the objects specified in the memorandum, ami 
that a company cannot by its articles of association extend its 
power in this respect. These propositions are not and could not 
be impeached in the judgments of the Court of Appeal, but it is 
said to lie settled by authority, that although a company could not 
under such a memorandum as the present, by articles authorize 1 

trafficking in its own shares, it might authorize the board to buy 
it shares “ whenever they thought it desirable for the purposes of 
the company,” or “ in cases where it was incidental to the legitimate 
objects of the company that it should do so." The former is Lord 
Justice Cotton's expression; the latter that of Lord Justice Bowen.

I will first consider the question apart from authority, and 
then examine the decisions relied on.

The Companies Act. 1862, requires (section 8), that in the case 
of a company where the liability of the shareholders is limited, the 
memorandum shall contain the amount of the capital with which

(1) Law Rrp. 7 II. L. 683.

C.L.—15
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tlie company proposes to be registered. divided into shares of a 
ertain fixed amount; and provides (section 12), that such a com- 

3V may increase its capital and divide it into shares of larger 
amount than the existing shares, or convert its paid-up shares 
into stock, hut that “ save as aforesaid, no alteration shall lie made 
by any company in the conditions contained in its memorandum 
of association."’

What is the meaning of the distinction thus drawn between a 
company without limit on the liability of its memliers ami a com
pany where tin- liability is limited, but, in the latter ease, to 
assure to thon* dealing with the company that the whole of the 
subscrib'd capital, unless diminished by expenditure upon the ob
jects defined by the memorandum, shall remain available for the 
discharge of its liabilities? The capital may, no doubt, Ik* dimin
ished by expenditure upon and reasonably incidental to all the 
objects specified. A part of it may lie hist in carrying on the 
business operations authorized. Of this all persons trusting the 
company arc aware, and take the risk. But I think they have a 
right to rely, and were intended by the Legislature to have a right 
to rely, on the capital remaining undiminished by any expendi
ture outside these limits, or by the return of any part of it to the 
shareholders.

Experience appears to have shewn that circumstances might 
occur in which a reduction of the capital would lie expedient. 
Accordingly, by the Act of 180Î, provision was made enabling a 
company under strictly defined conditions to reduce its capital. 
Nothing van lie stronger than these carefully-worded provisions to 
shew how inconsistent with the very constitution of a joint stock 
company, with limited liability, the right to reduce its capital was 
considered to be.

Ix't me now invite your Lordships* attention to the facts of the 
present ease. The company had purchased, prior to the date of 
the liquidation, no less than 4,142 of its own shares ; that is to say, 
considerably more than a fourth of the |taid-up capital of the 
company had lievn cither paid, or contracted to lie paid, to share
holders, in consideration only of their ceasing to Ik* so. 1 am 
quite unable to see how this expenditure was incurred in respect of 
or as incidental to any of the objects specified in the memoran
dum. And, if not, 1 have a difficulty in seeing how it can be 
justified. If the claim under consideration can lie supported, the 
result would seem to lie this, that the whole of the shareholders, 
with the exception of those holding seven individual shares, might
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now be claiming payment of the sums paid upon their shares as 
against the creditors, wlm had a right to l«M»k h» the moneys 
eubserihed as the source out of which the company‘s liabilities to 
them were to be met. And the stringent precautions to prevent 
the reduction of the capital of a limited company, without due 
notice and il sanction, would Ik* idle if the company might 
purchase its own shares wholesale, and so effect the desired result. 
I do not think it was disputed that a company could not enter upon 
such a transaction for the purpose of reducing its capital, but it 
was suggested that it might do so if that were not the object, but 
it was considered for some other reason desirable in the interest of 
the company to do so. To the creditor, whose interests, I think, 
sections h and Pi of the Companies Act were intended to protect, it 
makes no difference what the object of the purchase is. The 
result to him is the same. The shareholders receive back the 
moneys subscribed, and there passes into their pockets what before 
existed in the form of cash in the coffers of the company, or of 
buildings, machinery, or st«K*k available to meet the demands of 
the creditors.

What was the reason which induced the company in the present 
cast* to purchase its shares? If it was that they might sell them 
again, this would Ik* a trafficking in the shares, and clearly unauth
orized. it it was to retain them, this would lie to my mind an 
indirect method of reducing the capital of the company. The only 
suggestion of another motive (ami it smns to me to Ik* a suggestion 
unsupported by proof), is that this was intended to Ik* a family 
company, and that the directors wanted to keep the shares as much 
as possible in the hands of those who were partners, or who were* 
interested in the old firm, or of those |K-rsons whom the directors 
thought they would like to be amongst this small number of share
holders. 1 cannot think that the employment of the company's 
money in the pureluist of shares for any such purpose was legi
timate. The business of ♦lie company was that of manufacturers of 
flannel. In what sci.> was the e.\)K*iiditure of the company's 
money in this way incidental to the carrying on of such a business, 
or how could it secure the end of enabling the business to lie more 
profitably or satisfactorily carried on? 1 can quite understand 
that the directors of a company may sometimes desire that tlie 
shareholders should not be numerous, and that they should be per
sons likely to leave them with a free hand to carry on their opera
tions. But I think it would Ik- most dangerous to counten
ance the view that, for reasons such as these, they could legitimately 
expend the moneys of the company to any extent they please in the

5
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purchase of it? -haros. No doubt if certain shareholders are dis
posed to hamper the proceedings of the company, and are willing 
to sell their shares, they may lie bought out; but this must be 
done by persons, existing shareholders or others, who can be in
duced to purchase the shares, and not out of the funds of the 
company.

Tt is urged that the views I have expressed are inconsistent with 
the forfeiture and surrender of shares in a company. I do not 
think so. The forfeiture of shares is distinctly recognized by the 
Companies Ac t. ami by the articles contained in the schedule, which 
in the absolve of other provisions regulate tin* management of a 
limited liability company. It does not involve any payment by the 
company, and it presumably exonerated from future liability those 
who have shewn themselves unable to contribute what is due from 
them to the capital of the company. Surrender no doubt stands on 
a different footing. But it also does not involve any payment 
out of the funds of the company. If the surrender were made in 
consideration of any such payment it would be neither more nor 
less than a sale, and open to tile same objections. If it were 
accepted in a case when the company were in a position to forfeit 
the shares, the transaction would seem to me perfi'ctlv valid. There 
may lie other cases in which a surrender would lie legitimate. As 
to these I would repeat what was said by the late Master of the 
Bolls in In re Dron field tfr. Co. (3) : “It is not for me to sav 
xvhat the limits of surrender are which are allowable under the 
Act, because each case as it arises must be decided upon its own 
merits.”

I turn now to the authorities. In Teasdales Case (3), Ix>rd 
Justice James said : “ There is no doubt that a company may give 
itself power to purchase its own shares, to take surrenders of shares, 
and to cancel the certificates of shares.” But in the subsequent 
case of Hope v. International Financial Society (4), that learned 
Judge said: “ I am reported to have said in Teas dale’s Case (3), 
that the power to purchase shares would be good. I am not quite 
sure whether that was not too wide a «lednotion from the cases to 
which I was then referring, and certainly it was not m*ocssary for 
the decision of tin- ease. But, however, that may be, when the 

•company deals with an individual shareholder, and does what ap
pears to lie right under the circumstances, viz., to accept the sur
render from the shareholder who cannot pay, and to release him 
from further liability, that might lie good, although incidentally

(3) Law Rep. 9 Oil. 54.
(4) 4 Ch. !>. 327. 330.

(2) 17 Ch. D. 70.
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and to a small extent it may be said to diminish the capital.” In 
the case which gave rise to those observations, a company having 
150,000 shares issued, passed a special resolution that th<‘ directors 
should have power to apply the company’s assets to isc from 
100,00(1, and that such shares should not lie reissued by the di
rectors without the authority of a general meeting. The Court 
of Appeal, affirming Vice-Chancellor Bacon, held that this scheme 
was invalid. Lord Justice James said: “ Either this is a pur
chase of shares in the sense of trafficking in shares, which is a pur- 
ehase not authorized by the memorandum of association, or it is an 
extinguishment of the shares, and therefore, a reduction of the cap
ital of the company.” And the present Master of the Bolls made 
the following observations : “I agree with the Lord Justice thaï 
the dilemma is made |ierfect : for if you assume that there was to lie 
a re-issue of these shares, the shares are not cancelled, they are exist
ing shares, and the only way of getting rid of them again is to 
sell them. It is said that a selling of shares is not of itself a traffick
ing in shares. Well, that may Ik* quite true. If I make a present 
of a horse I cannot Ik- said to lie dealing in horses, but I apprehend 
if I buy a horse for the purpose of selling it again, 1 do deal in a 
horse. So here, if you take that to lie the reasonable meaning of the 
resolution, then the resolution is this, that the company are to buy 
the shares for the purpose of re-issuing them, that is. for the pur
pose of selling them again. They do not say so in terms, but that 
is the necessary effect of what they intend to do by the resolution. 
That seems to lie a trafficking in shares and a carrying on of the 
business which is not within +he terms of the memorandum of 
association. It is true that that my not lie a continuing business, 
but no more was that which was done in the case of the Ashbury 
Hail irai/ Carriage atnl Iron Company v. Miche (5). That was only 
to he one transaction, but lieeause the transaction was a business 
transaction not contemplated or mentioned in the memorandum 
of association, it was not allowed. If that, therefore, was the in
tention of this resolution, then it broke the rules, by enabling oi 
forcing the company to enter upon a business which is not mentioned 
in the memorandum of association. But if it was not intended to 
re-issue these shares, then it seems to me to follow that the amount 
of capital represented by them was necessarily extinguished.”

It appears to me that every word which I have just quoted 
from the judgment of the Master of the Bolls is strictly applicable 
to the circumstances of the present case. Again, in the case of

(R) Lew Ilrp. 7 H. L. <TO.

8



I I.TItA V1MKH I NTKUFKHKXCK WITH CAPITA!. Kl XI).230

Guinness v. Land Corporation of Ireland (21. Lord .1 ustice Cotton, 
after referring to section 38 of the Companies Act. said : “ From 
that it follows that whatever has been paid by a member cannot be 
returned to him. In my opinion, it also follows that what is 
described in the memorandum as the eapital cannot In* diverted 
from the objects of the society. It is, of course, liable to lie spent 
or lost in carrying on the business of the company, hut no part 
of it can lie returned to a member so as to take away from the 
fund to which the creditors have a right to look as that out of 
which they are to be paid.”

The learned Judges of the Court of Appeal in the present ease 
did not purport to depart from the views thus expressed, hut 
their judgments were based upon the decision of that Court in the 
ease of In re I Iron field Sitkstone Coal Company (7). In that case 
disputes having arisen ns to the conduct of the business, the directors 
agreed with Ward, one of the largest shareholders, to purchase* his 
shares and also his interest as landlord in the mines worked 
by the company. This arrangement was confirmed by an extraord
inary general meeting of the company, ami was carried into 
effect in March, 1872. The business of the company was very 
prosperous for sex era 1 years, but in 18711 it was ordered to lie 
wound up. and the question then arose whether Ward was liable to 
Ik- placed <m the list of contributories. Tin* late Master of the 
Rolls held that lie was, on the ground that the company had no 
fiower to purchase the shares, but this decision was reversed by the 
Court of Ap|>eal. C|>on the question whether the company hud 
the power contended for, T agree with the reasoning of the Master 
of the Rolls rather than with that of the Court of Appeal. But I 
am not prepared to sav that the judgment of the Court of Appeal 
refusing to make Ward a contributory was erroneous, Imiking at 
the circumstances which intervened subsequent to the purchase, and 
prior to the winding-up. It is not necessary, however, to detain 
your l/irdshifis bv a consideration of this question, as it can have no 
application to the present ease. The transaction here is inchoate, 
and the Court is asked to compel its completion. This. I think, for 
the reasons 1 have given, they would not lie justified in doing.

I ought to notice one other case, as it was much relied on 
by th * learned counsel for the respondents. 1 refer to Phosphate of 
Lime Company v. (ireen (8). In that case the learned Judges 
appear t > have considered that the transaction amounted to a pur
chase of shares in the company, which was prohibited by its articles

(2) 22 Cl). I). .14», 37f,. (7) 17 Ch. IV 70.
(8) Law lisp. 7 C. P. 43.
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of asNK-iation, but they hehl that it had been ratified by the share
holders. No question was raised in argument or determined as 
to the powers conferred by the memorandum of association, and it 
is to be observed that at that time it was not so clearly settled as it 
has been since the judgment in Ashbury Railway Carriayr and Iron 
Company V. Rirhr (5), that a transaction not within the scope of 
the memorandum is incapable of ratification.

I move your Lordships that the judgment apfiealed from lie 
reversed, and the judgment of the Vice-Chancellor restored, and 
that the respondents do pay to the appellants the costs in the Court 
of Appeal and in this House, and do repay to the appellants any 
moneys and coats received from them.

The other learned I/irds delivered judgment likewise.

Authorised Reduction of Capital.

HRITI81I AND AMERICAN TRI ST EE AND FINANCE 
CORPORATION, LIMITED AND REIHCED x.

JOHN COUPER.

L. R. 18!) I, A. C. 31W.

THE HOUSE OF I.OROK.

A company limited by shares IiihI power under its article* to miucc its 
capital by paying off capital. The share* were divided into ordinary shares 
partly paid up. and founders' share* fully paid up. Tlie company had 
carried OU business both in Kngland and the I'uited State*, hut it being 
found impoNHihlc to do *o in both countries with advantage it va* deter- 
mine<l that the company should cease to carry on bii*incs* in the United 
State*, that the American investments should la* made over to the Ameri
can shareholders, their share* being cancelled, and that the English share
holders should take the Knglish assets, receiving an agreed sum by way 
of ndjuHtnient. This arrangement was carried out by special resolution 
providing that the capital should he reduced by paying off the shares (both 
ordinary and founders') held by the American shareholder* (tint capital 
represented thereby being in excess of the want* of the company), and 
that *ueli shares and all liability thereon be wholly extinguished. The 
company presented a petition praying the Court to confirm the resolution. 
All the creditors were either paid or assented to the arrangement. The 
confirmation of the Court was opposed by one shareholder.

The Court of Appeal had held that the arrangement could 
not he confirmed.
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In the House of Lords an opinion was expressed as follows, by

LoiU) Hkkhchkll. L.C. :—My I/>rds, the ease was, in both 
Courts, supposed to Ik* governed by the views expressed by the 
Court of Appeal in the ease of the Denver Hotel Company (1), that 
a eoinpam could not reduce its rapital by paying off some of 
its shareholders unless all shareholders of the same class were 
dealt with alike. The merits of the arrangement embodied in 
the resolution now in question were not entered into. The posi 
tion assumed was that the Court had no power to confirm it as 
being ultra rire*. This renders it necessary to consider carefully 
shareholders willing to sell any number of shares not exceeding 
what are tin* powers conferred by the Companies Act. 1867, and 
the Amending Act of 1877.

My the earlier of these statutes, companies were for the first 
time empowered to reduce their capital. Section !♦ provides that 
any company limited by shares may. by special resolution, so far 
modify the conditions contained in its memorandum as to reduce 
its capital : and by section 11 a eoinpam which has passed a special 
resolution for reducing its capital may apply to the Court by peti
tion for an order confirming the reduction, and on the hearing of 
the petition the Court, if satisfied that every creditor entitled to 
object to the reduction has either been paid or lieeti secured or con
sents. may make an order confirming the reduction.

In consequence of views indicated by the late Master of the 
Molls, that the Act of 1S67 did not sanction the return of unpaid 
capital, the Act of 1877 was passed. It was enacted by section 3 
that '* capital.” as used in the Act of 1867, shall include paid-up 
capital, and the jiowor to reduce capital conferred hv that Act 
*• shall include a |s»wer to pay off any capital which may Ik* in excess 
of the wants of the company.” To the terms of section 4 I shall 
have occasion to refer presently.

It will In- observed that neither of these statutes prescribes the 
manner in which the reduction of capital is to he effected. Nor 
is there any limitation of the power of the Court to confirm the 
reduction, except that it must first Ik* satisfied that all the credi
tors entitled to object to the reduction have either consented or Im-cii 
paid or secured.

Now, it can scarcely Ik* denied that such a scheme as that 
under consideration, by which certain of the shareholders receive 
a part of the assets of the company equivalent to their shares

(1) 1 Ch. 4WV
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therein, such shares being then cancelled, is n iihkIv of effecting 
a reduction of the capital of the company.

When the caw- of Trevor V. Whitworth (<), was la*foiv thin 
House, rnv nohle and learned friend Lord Mucnaghten said (p. 
437) : “ 1 may say that the Act of I Sin, as explained by the Act of 
1877, seems to prohibit a company from purchasing its own 
shares, except under certain stringent conditions. When Parlia
ment sanctions the doing of a thing under certain conditions and 
with certain restrictions, it must Ik- taken that the thing is pro
hibited unless the prescrilted conditions and restrictions are ob
served. Now. the Act of 18(52 makes no provision for reduction 
of capital. The Act of 1867 allows a limited company to reduce 
its capital under conditions which carefully protect the interests 
of creditors. The Act of 1877 explains that the |tower to reduce 
capital includes a |mwer to * pay tiff any capital which may be 
in excess of the wants of the company,’ and it dis|teiises with some 
of the prescrilted conditions when the reduction d«K*s not involve 
either the diminution of any liability in respect of unpaid capital 
or * the payment to any shareholder of any paid-up capital.’ 
It follows that if the operation be effected by payment of capital 
to any one shareholder all the prescribed conditions must Is* fol
lower!. Payment of capital to any one shareholder is just as much 
a reduction of capital, and just as detrimental to the interests of 
creditors, as the payment of the same amount among all the share
holders rateable. It is none the less a payment off of capital within 
the meaning of the Act of 18(57, as explained by the Act of 187". 
because the shareholder to whom the payment is made renounce» 
in return the right to participate in the joint stock of the 
company.*’

1 did not express myself so definitely oil the point, hut I said: 
“ Kx|iericiiee appears to have shewn that circumstances might 
occur in which a reduction of the capital would Ik* exjiedient. 
Accordingly h\; the Act of 1867. provision was made enabling a 
company under strictly defined conditions to reduce its capital. 
Nothing can Ik* stronger than these carefully worded provisions 
to shew how inconsistent with the very constitution of a joint 
st<K-k company, with limited liability, the right to reduce its 
capital was considered to lie.” And further on I said: '* And 
the stringent precautions to prevent the reduction of the capital 
of a limited company, without due notice and judicial sanction, 
would Ik* idle if the company might purchase its own shares 
wholesale, ami so effect the desired result.”

(2) 12 Ann. Cun. ton. 137, tin.
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There can be no doubt that the ratio ilecùlemli in that case 
was in part, at leant, thin: that a company which paid away its 
uneets for the purchase of its own shares did thereby reduce its 
capital, and that not in a manner authorized by the legislature.

If. then, the scheme which the Court is asked to confirm In* in 
fact one for reduction of capital. I am. with all deference, at a 
loss to understand Imw the Court in eon firming it could In* act
ing ultra rire*, seeing that, as 1 have |»ointcd out. the statute has 
not prescribed the manner in which the reduction is to lie carried 
out. nor has it prohibited any method of effecting that object. 
Indeed, the provisions of section 4 of the Act of 1877, recognize 
that a scheme may involve the payment to a shareholder of a 
part of the paid-up capital, for it enacts that where the reduction 
of capital bv the company does not involve either the diminution 
of liability in respect of unpaid capital or the payment to any 
shareholder of any paid-up capital, the creditors of the company, 
tinless otherwise directed hv the Court, shall not lie entitled to 
object, or required to consent to the reduction.

In the case of the Denver Hotel Com/muy (3). Li ml ley. L..L, 
in delivering the judgment of the Court, said: “If this transac
tion really was a purchase by the company of its own shares from 
•me shareholder only, we are of opinion that the Court could not 
sanction it. The purchase by the company involves the jsissession 
hv the company of sufficient assets to pay for the shares bought, 
and the < represented hv such shares would not lie lost nor
unrepresented by available assets. The capital may lie in excess 
of the wants of the company within the words of section 3 of 
the Companies Act, 1877. Hut these words cannot, in our 
opinion. Ik* construed so as to enable a company to prefer one 
shareholder to another of the same class as himself hv buying 
up his shares, and we cannot regard Lord Macnagliten’s judgment 
in Trevor v. Whitworth (1). as intimating that any such transac
tion is within the statute. ITis remarks were made to enforce his 
view that, apart from the Companies Act. 18<»7 ami 1877. it is 
ultra vire* of a limited company to buy its own shares, even if its 
memorandum and articles expressly authorize it to do hi. Hut he 
was not contemplating preferring one shareholder to another of 
the same class as himself.

My Lirds, if all the shareholders of a company were of opinion 
that its capital should he reduced, and that this reduction would 
liest bo effected by paying off one shareholder and cancelling the

tat linesi i r*h. m. (1) 12 A|»|I. Cas. 400.
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shares helil by him. 1 cannot hoc anything in the Acta of 1867 and 
1877, which would render it iiicuin lient oil the Court to refuse 
to continu such a resolution, or which shews that it would lie 
ultra rircM to do so.

I do not see any danger in the conclusion that the Court has 
|tower to confirm such n scheme as that now in <|uestion. or any 
reason to douht that this was the intention of the Legislature. 
The interests of creditors are not involved, and I think it was 
the policy of the legislature to entrust the prescribed majority 
of the shareholders with the decision whether there should lie a 
reduction of capital, and if so, how it should lie carried into 
effect. The interests of the dissenting minority of the share
holders (if there Ik* such ) are properly safeguarded by this: that 
the decision of the majority can only prevail if it lie confirmed 
hv the Court. This is a complete answer to the argument, ably 
urged by Mr. Homer at the liar, that if all the shareholders of 
the same class were not dealt with ill precisely the same fashion, 
the interests of the minority might lie unjustly sacrificed to those 
of the majority.

There can lie no douht that any scheme which does not pro
vide for uniform treatment of shareholders whose lights are simi
lar. would lie most narrowly scrutinized by the Court, and that 
no such scheme ought to lie confirmed unless the Court he satisfied 
that it will not work unjustly or inequitably. But this is quite 
a different thing front saying that the Court Inis no (tower to 
sanction it.

It was further argued that the scheme was not within the 
statutory powers of the company, inasmuch as these were con
fined to paying off “ any capital which may lie in excess of the 
wants of the company.” I may observe that section fi of the Act 
of 1877. which contains these words, only enacts that the power to 
reduce capital conferred by the Act of 1867 “ shall include ** that 
power. Hut even if this is to lie regarded (which I am far from 
saying that it is), as a limitation of the power to reduce capital 
by paying off paid-up capital, I am of opinion that in view of the 
alterations intended in the method of carrying on the business of 
this corporation the case is one in which the reduction has lieen 
effected. Iieeause the capital is in excess of the requirements of 
the company.

Assuming that it is within the power of the Court to confirm 
such a scheme as the present, it was scarcely contended by the 
learned counsel who represented the respondent that there was
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any ground fur refusing to do ho, or tliat it involved any result 
either unjust or inequitable; and indeed, in view of the evidence 
before the Court, it would not have been possible successfully 
to maintain such a contention.

For these reasons, I am of opinion that the judgment appealed 
from should Ik* reversed, and that the serial resolution should 
be confirmed, and 1 move your Ltrdships accordingly. Having 
regard to the fact that the term “ reduced ” has been used in de
scribing the company for a very considerable time, I think that 
they may be allowed hereafter to discontinue that addition.

The other learned Lords addressed the House to the same 
effect.

Ultra Vires. Sale of Shares at Discount from Nominal Value.

THF OOUEGUM GOLD MINING COMPANY OF INDIA, 
LIMITED x. GEORGE ROVER kt al.

L. R. 18fi2, A. C. US.

THE HOrSK OF LORD8.

The memorandum of association of a company registered under 
the Act of 1Sfi2 stated that the capital of the company was 
£125.000. divided into 125.000 shares of £1 each, and that the 
shares of which the original or increased capital might consist 
might lie divided into different classes anti issued with such pre
ference. privilege, or guarantee ns the company might direct. The 
company being in want of money and the original shares being at 
a great discount, the directors in accordance with resolution duly 
passed issued preference shares of £1 each with 15s. credited as 
paid, leaving a liability of only 5s. per share. A contract to this 
effect was registered under the Companies Act, 1807, see. 25. The 
transaction was bond fide and for the benefit of the company.

An action was brought hv an ordinary shareholder to test 
the validity of the issue.

In the House of Lords the following opinion was expressed hv
Loim Halsimry, L.C. :—My Lords, the question in this case 

has been more or less in debate since 188.*$, when Chi tty, J., decided
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that a company limited by shares was not prohibited by law from 
issuing its shares at a discount. That decision was overruled, 
though in a different ease, by the Court of Appeal in 1888. and it 
has now come to your Lirdships for final determination.

My Lords, the whole structure of a limited company owes its 
existence to the Act of Parliament, and it is to the Act of Par
liament one must refer to see what are its powers, and within 
what limits it is free to act. Now. confining myself for the 
moment to the Act of iHfitî. it makes one of the conditions of the 
limitation of liability that the memorandum of association shall 
contain the amount of capital with which the company proposes to 
Ik* registered, divided into shares of a certain fix at amount. It 
seems to me that the system thus created by which the share
holder's liability is to he limited by the amount unpaid ii|hui his 
shares, renders it impossible for the company to depart from that 
requirement, and hv any cx|K*dicnt to arrange with their share
holders that they will not Ik- liable for the amount unpaid on 
the shares, although the amount of those shares has lieen. in ac
cordance with the Act of Parliament, fixed at a certain sum of 
money. It is manifest that if the company could do so the pro
vision in question would r|-crate nothing.

I olwcrve in the argument it has lieen sought to draw a dis
tinction In-tween the nominal capital and the capital which is 
assumed to Ik- the real capital. I can find no authority for such 
a distinction. The capital is fixed and certain, and every creditor 
of the company is entitled to look to that c as his security.

It may Ik- that such limitations on the power of a company to 
manage its own affairs may occasionally Ik- inconvenient, and 
prevent its obtaining money for the purposes of its trading on 
terms so favourable as it could do if it were more free to act. 
But, speaking for myself. I recognize the wisdom of enforcing on 
a company the disclosure of what its real capital is. and not per
mitting a statement of its affairs to lie such as may mislead and 
deceive those who are either alsmt to liecomc its shareholders or 
about to give it credit.

1 think, with Fry, L..L, in the Almaiia and Tinta t'ompany* 
t 'a«e (1), that the question which your Lordships have to solve is 
one w’hich may lie answered by reference to an inquiry : What 
is the nature of an agreement to take a share in a limited com
pany ? and that that question may Ik- answered by saying, that 
it is an agreement to liecomc liable to pay to the company the

(1) 38 Ch. T>. 415.
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amount for wliivli tliv share has been created. That agreement is 
one which the lonijianv itself lias no authority to alter or qualify, 
and I am. therefore, of opinion that, treating the question as un
affected by the Ai t of 1KI»7, the company were prohibited by law, 
upon the principle laid down in Ashbury Cow/siny v. Die he (2), 
from doing that which is compendiously deserilied as issuing shares 
at a discount.

The question remains whether section 25 of the Act of 186Î has 
made any difference in the matter now under discussion. That 
section prescrilies that every share in any company shall lie deemed 
and taken to have lieen issued and to Ik* held subject to the 
juiynieul of the whole amount thereof in rash, unless the same 
shall have lieen otherwise determined by contract duly made in 
writing, and filed with the Registrar of Joint Stock Companies at 
or la-fore the issue of such shares. Two things are manifest in 
this provision. The share is to lie held subject to /mi y in en t, and 
the payment is to lu- in cash. The amount is to In- paid and the 
wlsile amount to In- paid in cash, and to me it ap|M-ars, looking at 
the latter part of the section, whereby a contract made and filed 
may qualify and cut down the form of payment, and that it may In- 
in giNids or in value received in some form, instead of in cash, it 
must nevertheless In- payment. I regret that the words in cash have 
received a judicial exposition which allows payment otherwise 
than in cash, and T hold myself free, if the question should ever 
come In-fore vour Isirdships, to consider the propriety of that 
decision. But for my present purpose it is enough to say that 
there is nothing in the section which justifies the notion that that 
which the statute required to he paid in cash, subject to qualification 
of a mode of payment, should not lie paid at all.

The provisions of section 25 were probably to put a stop to such 
transactions as had become the subject of judicial a ~ raion 
in Pellatt's Case (3) ; Ethinyl on's ('asc (I); also Fotheryill’s 
Case (5), and Dent’s Case (fi).

My liords, I should have lieen prepared to take this view if the 
r were not covered liv authority. Hut it seems to me that, 

although not directly in jNiint. the principle laid down by your 
Lordships' House in Trevor v. Whihrorth (7). would render it ex
tremely difficult to so read the sections to which 1 have referred 
as to justify the appellants' contention.

(2) Law Rep. 7 II. L. OKI.
(3) Law Rep. 2 Hi. 327.
(4) Law Rep. 2 Ck. fill.

(5) Iniw Rep. H Cli. 270. 
(0) Law Rep 8 Hi. 7UN. 
(7) 12 App. (’as. 400.
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Under these circumstances, it seems to me impossible to arrive 

at any other conclusion than that thin appeal must he dismissed 
with costs. Accordingly, I move your Ijordahips that the order 
apjienled from lie altirmed and the ap|icul dismissed with costs.

The other learned liords addressed the House on the principal 
point likewise.

Ultra Vires. Sale of Shares at Discount. Adjustment of Rights 
of Contributories on Winding-up.

WKI/ro.X v HA FFUK Y.

L. It. 1811 T, A. C. m.

THE MOI SK OF LOKDK.

The apjiellant was the holder of Uinus and discount shares in 
a company registered under the Companies Act ( Kng. ). Respond 
eut was the liquidator of the company, lie sought to make the 
apiadlaut liable for calls on these shares to t him. the liqui
dator, to adjust the rights of the contributories inter sc.

Kekkwivii, J.. and the Court of Apfiea! held that the appellant 
was responsible for the amount remaining unpaid on his shares, 
not only for the payment of the debts and costs of the winding-up. 
but also for the adjustment of the rights of contributories inter hp.

Appeal was brought to the House of fjords.

Lord Halkiivhv. L.C. : My fjords, in respect of the liability 
to pay up the shares hi far as it is necessary to satisfy creditors 
and the cost of winding-up. I lielieve no doubt exists in the minds 
of any of your Ierdships. Since the Ooreguw Case (1), in 
this House it would lie inqiossihle to contend that that question is 
not covered by authority. But it is said that, where the only 
object in making a call is to settle the rights of the shareholders 
inter *c, the law laid down in the Ooregutn ('asp (1), does not 
conclude the question.

My Ijords, 1 am unable to accede to that view. I think the 
legislature, in |iermitting the existence of a company limited

(1) 11892| A. C. 12.1.
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by shares an<l with limited liability, created a machinery which 
makes it impossible hy any expedient, either by company or 
shareholder, to act otherwise than in pursuance of the provisions 
of flu* statute. Whether for the purpose of settling the rights inter se. 
or for the purpose of satisfying creditors, it appears to me that 
tlie statute enforces upon company and shareholder alike con
formity to the rule laid down, that a share for a fixed amount 
shall make the person agreeing to take that share liable for that 
amount. I think that is the decision in the Ooregum Case (1), 
and though I am aware that a different view has been suggested 
where the question is not the payment of the debts of the com
pany, but the settlement of the rights of the shareholders inter sc, 
I am unable to see how this artificial creature, limited within 
its sphere of action by the statute under which it is created, can 
do anything contrary to the provisions of the statute. It is not n 
question for what purpose it is done. Dealing with it as 1 think 
it must l»e dealt with, as an artificial creation, it can only act as n 
company or as shareholder in either of those characters within the 
fetters created by the Act of Parliament.

It is said, and I think justly sait I, that people have been 
invited to take shares under an article of association which 
expressly provided that shares might Ik- issued at a discount. It 
is, I think, hard for persons who have relied upon that assurance 
to find out that the article which authorized the issue of the shares 
at a discount was ultra vires of the company, because it is in con
flict with the memorandum of association which by the statute 
itself must determine the rights in that respect : but not the 
less on that account must one insist that the statute must lie 
obeyed. If one were to supjiosc that tin- whole (1,000 original share
holders or persons who become shareholders by purchase in the 
market were to have agreed that these shares should only lie re
garded as having 10s. «lue upon them, each of them might perhaps 
against himself establish some contract by which the person agree
ing with him in his individual capacity might have rights, but it 
would not be in his capacity as shareholder—it would Ik- in his 
capacity as individual. The liquidator can only recognize share
holders, and their relation to the company of" which they are share
holders must be regulated by Act of Parliament.

The right to have a call made where it is necessary to adjust 
the rights between the different shareholders themselves appears 
to me not less imperative than if only the creditors were in 
question. The supposed bar to such a proceeding is the agreement 
not to ask more than 10s. per share upon the discount shares;
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but the whole question goes back to the same point. If the 
Legislature has prohibited that, there is no such agreement. The 
directors have no power to make such an article. The company 
qua company have no power to agree to such an article, and those 
who have taken shares and paid for them in pursuance of the Act 
of Parliament, 1 think, have a right to have the shares paid 
up which the Act of Parliament has enacted shall be liable to 
that payment.

In truth, though in form reserved by the discussion in the 
Ooregum Case (1), I think the Ooregum Case (1). does decide 
the question now in debate, and whether they were bonus shares 
upon which nothing was paid, oï discount shares upon which 10s. 
only was paid, the holders of those shares are, in my judgment, 
liable to make good for any company purpose the amount of the 
money, which, upon the face of the share, they undertake to pay.

My .Lords, I confess it seems to me, however hardly it may 
operate upon individuals, to be a just and right thing that those 
who have completely discharged their statutory obligations should 
have a right to call upon the other shareholders to do as they 
have done and pay what is due upon the shares.

No question as to the preference shares is really in debate.
For these reasons I am of opinion that the order appealed 

from ought to be affirmed and this appeal dismissed with costs, 
and I move your Lordships accordingly.

Lords Watson, Mac nauiiten, Morris and Davey, addressed 
the House, advising the same result.

Lord Herbchkll, dissented.

C.L.— 1«
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Profit!. Division of. Control by Xijority of Shareholder!.

BORLAND v. EARLE.

L. R. 1903, A. C. 83.

THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL.

The Judicial Committee. lord Divey, in the course of the
iinlgnivllt of the 1 Mia ni. Raid :

“ Their Lordihipa are not aware of any principle which com
pete a joint-stock company, while a going concern, to divide the 
whole of its profits amongst its shareholders. Whether the whole 
or any part should lie divided, or what portion should be divided, 
and what portion retained, are entirely questions of internal man
agement which the shareholders must decide for themselves, anil 
the Court has no jurisdiction to control or review their decision, 
or to sav what ia a ‘ fair ’ or ‘ reasonable ’ sum to retain undivided, 
or what reserve fund may lie 1 properly ’ required. And it makes 
no difference whether the undivided balance is retained to the 
credit of profit and loss account, or carried to the credit of a rest 
or reserve fund, or appropriated to any other use of the company. 
These are questions for the shareholders to decide, subject to any 
restrictions or directions contained in the articles of association or 
by-laws of the company.”

Profits of Company Available for Dividends. Wasting Property.

LEE v. NEUCHATEL ASPHALTE COMPANY.

1887, L. R. 41, Ch. D. 1.

THE COURT OF APPEAL.

The facts are sufficiently set forth in the judgment of Cotton. 
L.J. It should be added that Mr. Rigby was for the appellant, 
and that article 100 gave the directors latitude as to forming 
reserves liefore recommending dividends, but did not bind them 
to do so.
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Cotton, L.J. :—Thii ii an appeal from a decision of Mr. Jus
tice Stirling, who diamissed the action. The action is brought by 
one ordinary shareholder, on behalf of himself and all other the 
ordinary shareholders againat the company and the directors, one 
of wlmm has been appointed to represent the preference share
holders.

In order to understand the nature of the cate, it is necessary 
to state shortly the nature of the formation of the company. There 
were six companies, which were in various ways entitled to the 
benefit of, and were wonting a concession for carrying on mines 
near Neuchatol, which produced the asphalte. The present com
pany was formed by the amalgamation of these six companies. 
The nominal capital of the company is £1,150,000, divided into 
£10 shares. No money was paid when the present company was 
formed, hut the assets of the previous companies were taken over 
by the present company, and out of the 115,000 shares in that 
company 113,700, representing a nominal capital of £1,137.000. 
were given to the six old companies, and the concession and other 
rights which were made over were taken as being the assets to 
answer that share capital.

The object of the action is. on behalf of the ordinary share
holders, to prevent a dividend from being paid out of the excess 
of the receipts of the company above its expenditure for the 
year 1885. On what ground is that put? The articles justify 
the declaration of a dividend by a general meeting without 
making any reserve for the renewal or replacing of any lease or 
of the company’s interest in any property or concession, but that 
is said to be ultra rire». The plaintiff puts his case in three ways. 
The first point 1 understand to be this, that a great part of the 
capital of the company has liven lost. Now, what is meant by 
“ capital ” ? If it is meant that any part of the assets has been 
lost, in mv opinion that is wrong. I do not say that no part of 
the assets has ever been lost, but on the evidence liefore us the 
assets of this company are of greater value than at the time of 
the formation of the company in 1873. They then had, it is 
true, a concession, hut for a shorter period than the one they have 
now got, and the royalty was very heavy. Now they have a 
longer time for the concession to run than they had in 1873, and 
they have got very much more profitable terms than they had at 
the first. In my opinion, so far from there being any loss of 
assets, the company has now in its possession a larger amount of 
assets than it had at the time it was first formed. Of course, the 
present case is very different from that of a company where money
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has been paid on all the shares. That case is open to very 
different considerations. Here all that was taken by this com
pany from the first companies was their assets, and in my opinion 
those assets have increased in value, so that as a matter of fa«*r 
that first point entirely fails.

The plaintiff's second point is that the property of the company 
is not now sufficient to make good the share capital : that assets 
to provide for that share capital must he made up before any 
dividend can be declared: and that if dividends are declared 
without that being done, that is to be treated as a return and u 
division of capital amongst the shareholders, and therefore 
illegal. In my opinion that is entirely wrong. !t is a mis
application of the term “ return of capital.”

The word “capital” is used in many senses: one sense is the 
nominal capital, or. as T prefer calling it, the share capital, that 
capital which ir the case of a company limited by shares is to lie 
defined by the memorandum of association. Mr. Rigby relied 
on the provision (Companies Act, 1862. sec. 12), that no alteration 
can be made in that capital but by adding to it except in the 
case of a reduction under the Act of 1867. It is impossible that 
the assets can be stated in the memorandum of association, but 
the share capital has to l>e stated. Then it is no doubt the law 
that ttv- capital, in the sense of the assets of the company 
olitaincd for the shares, must not la* applied except for the pur
poses of the company. That wc shall have to consider both in 
this and in other parts of the present case. In my opinion there 
is no obligation in any way imposed upon the company or its 
shareholders to make up the assets of the company so as to meet 
the share capital, where the shares have been taken under a duly 
registered contract, which hinds the company to give its shares 
for certain property without payment in cash. Shares must be 
paid up in cash, unless under an agreement duly registered there 
il a contract to allot or give the shares for something different. 
If there is an arrangement of that kind, which is obviously de
lusive, it may be that, although it has been duly registered, the 
shareholders who have taken the shares under it may, on proper 
proceedings being taken, lie obliged to pay up in cash the differ
ence between the value of their property and the nominal amount 
of their shares. But there is no suggestion that that ought to 
he done here, and in my opinion it would be wrong to say that a 
division among the shareholders of money which the company 
are not bound to apply in making up the nominal amount of
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their share capital is a return of capital. In my opinion this 
second point fails as well as the first.

The third point was to my mind the only one which occasioned 
any difficulty. It is said that the concession is a wasting pro
perty, and as it is n wasting property, that dividing its annual 
proceeds is dividing part of the capital assets of the company, 
which are represented by this concession. That was pressed upon 
us, and that is a difficulty, because it is established, and well 
established, that you must not apply the assets of the company in 
returning to the shareholders what they have paid up on their 
-hares, or in paying what they ought to have paid up on their 
shares. But we must consider exactly how the ease stands. There 
is nothing in the Act which says that dividends are only to he 
paid out of profits. There is a provision to that effect in Table A, 
and that rather favours the view that the matter of how profits 
are to he divided and dealt with, and out of what fund dividends 
are to be declared, is a matter of internal regulation. But still 
there is this firmly fixed, that capital assets of the company are 
not to he applied for any purpose not within the objects of the 
company, and paying dividend is not the object of the company, 
the carrying on the business of the company is its object. If this 
property was property of another nature, property which would 
not be reasonably or properly consumed in providing profit, the 
case would stand in a very different position. If there was n per
manent property which would not be reasonably or properly so 
consumed, hut the fruit of which only would be used in pro
viding profit, then if the directors were to sell, or the share
holders were to authorize a sale of that, and then to declare a divi
dend out of the proceeds, that would clearly come within the case 
of Guinness v. Land Corporation of Ireland (1), for it would be 
applying the capital of the company to a purpose which was not 
authorized. But here, for the purpose of getting the profit, there 
is necessarily a consumption year by year of part of the capital of 
the company.

Then what is to Ik? the result? 1 think that in such a case as 
this, even without reference to the particular provision of article 
100. the question whether what has been done is really a division of 
capital by way of dividend must Ik? considered in a reasonable 
and sensible way. If it is made to appear, as wras said in Stringer's 
Case (2). “That for the purposes of fraud, or for any other im
proper motive, a company has declared and paid a wholly delusive

m 22 eh. n. :t4». (21 Lew Rrp. I Hi. 47.'. I«.
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and improper dividend, and has thereby in effect taken away 
from its creditors a portion of the capital which was available for 
the debts of those creditors, I entertain no doubt the Court 
would have full jurisdiction, and would exercise it by ordering 
the repayment of the money so improperly paid.” If here 
it could be shewn that this dividend had been declared from 
improper motives, fraudulent motives, or with the intention 
not of dividing profit, but of dividing and returning capital, I 
think the Court ought to interfere ; as it ought, in my opinion, to 
do in anv case where there is any such improper dealing, either 
by directors or by the majority of the shareholders of the com
pany. But if the Court sees that the directors and the company 
have acted fairly and reasonably in ascertaining whether this is 
a division of profit and not of capital, and then in what is really 
a matter of internal arrangement .(if it is done honestly, and does 
not violate any of the provisions of the articles) the Court is very- 
unwilling to interfere, and in my opinion ought not to interfere, 
with the discretion exercised by the directors, who have the 
management of the company, or with the powers exercised by the 
company within the articles. Of course, if a power given by the 
articles goes beyond what can be given to the company or to the 
directors, then the Court must interfere ; but in my opinion the 
only thing here to Ire considered is—is this really a division of 
lhe capital assets of the company under the guise of making and 
declaring a dividend? In my opinion, in this company, as in 
other companies, the directors and others who have the control, 
ought to consider whether in a fair, reasonable way what they 
are going to divide is to be considered as profits, but, in con
sidering that, they may well have regard to the articles. There 
is no such necessity as was contended for by Mr. Rigby, to set 
apart every year a sum to answer the supposed annual diminu
tion in the value of this property from the lapse of time. Refer
ence was made to two decisions of the Master of the Rolls, which 
I think are to lie explained so ns in no way to conflict with the 
decision of Mr. Justice Stirling in this action, Davison v. Gillies 
(3), and Dent v. London Tramways Company (4). Those two 
decisions are entirely consistent with one another, and entirely de
pend on the directions contained in the articles of association, not 
on the general law. In Davison V. Gillies (3) there was in the 
articles a direction that profits should be ascertained after making 
provision for the reparation of the tramway, and the Master of the 
Rolls said, when profits are to be divided by the directors it must

CD in Ch. I>. 317. ii. (4) 16 Ch. n. 344.
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mean the net profits, and that no dividend could be declared until 
provision had been made for the depreciation in the tramway 
and in the plant of the company. In Dent v. London Tramways 
Company (4), which was a case where preference shareholders 
were to have their dividend for each year paid to them out of thu 
profits of that year only, what he held was: that they were en
titled to be paid out of the profits of the year after setting aside 
sufficient for the maintenance of the tramway during that year 
only; and, therefore, he directed that provision should he made 
out of the profits of the year, not for the entire depreciation 
from the neglect to repair the tramway, but for the deprecia
tion attributable to that year. That, in my opinion, entirely 
explains how those two decisions were come to, which Mr. Rigbv 
contended were not consistent with one another. They favour 
the view which T entertain, that in considering whether this is to 
be treated as an honest division of profit, or as a division of capital 
under the guise of declaring a dividend, the Court will have 
regard to the directions of the articles, although, of course, if 
those articles authorize not a mere division of profit but a division 
of capital (using “capital” in the proper sense of the word—by 
which I mean permanent assets, and assets not to be expended in 
providing for the profit earned by the company), such a provi
sion will be ultra vires and void. Here there was not a division 
of capital under the form of a declaration of dividend by a scheme 
or plan for dividing assets of the company, the declaration of 
dividend was in accordance with the articles, and not contrary 
to the general law, and the Court ought not to interfere. In my 
opinion, therefore, the appeal fails.

Lindlky, L.J., and Lover. L.J.. reached the same conclusion.

Dividends. Lost Capital.

VERNER v. GENERAL AND COMMERCIAL INVESTMENT 
TRUST.

L. R. 1894, 2 Ch. 239.

THE COURT OF APPEAL.

Motion for injunction to restrain payment of dividend until 
certain loss of capital was made up.
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Stirling, J., declined to make the order.

On appeal the judgment of Lindiæy, L. J. and Smith. L. J.,
was read by

Linhley. L.J. :—The broad question raised by this appeal 
is, whether a limited company which has lost part of its capital 
can lawfully declare or pay a dividend without first making good 
the capital which has been lost. I have no doubt it can—that is 
to say, there is no law which prevents it in all cases and under 
nil circumstances. Such a proceeding may sometimes be very 
imprudent : hut a proceeding may he perfectly legal and may 
yet be opposed to sound commercial principles. We, however, 
have only to consider the legality or illegality of what is com
plained of.

As was pointed out in Lee v. Neuchâtel Asphalte Company (1 ), 
there are certain provisions in the Companies Acts relating to the 
capital of limited companies: but no provisions whatever as to 
the payment of dividends or the division of profits. Each com
pany is left to make its own regulations as to such payment or 
division. 'flic statutes do not even expressly and in plain 
language prohibit a payment of dividend out of capital. Hut 
the provisions as to capital, when carefully studied, are wholly 
inconsistent with the return of capital to the shareholders, 
whether in the shape of dividends or otherwise, except, of course, 
on a winding-up, and there can, in my opinion, lie no doubt that 
even if a memorandum of association contained a provision for 
paying dividends out of capital such provision would lie invalid. 
The fact is that the main condition of limited liability is that 
the capital of a limited compai shall he applied for the pur
poses for which the company is formed, and that to return the 
capital to the shareholders either in the shape of dividend or 
otherwise is not such a purpose as the legislature contemplated.

But there is a vast difference between paying dividends out of 
capital and paying dividends out of other money belonging to 
the company, and which is not part of the capital mentioned in 
the company’s memorandum of association. The capita! of a 
company is intended for use in some trade or business, and is 
necessarily exposed to risk of loss. As explained in Lee v. Neuchâtel 
Asphalte Company (1) the cnpifnl even of n limited com
pany is not a debt owing by it to its shareholders, and if the 
capital is lost, the company is under no legal obligation either to

m ii nr. I». i.
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make it good, or, on that ground only, to wind up its affairs. If. 
therefore, the company has any asset* which are not its capita’, 
within the meaning of the Companies Acts, there is no law whieh 
prohibits the division of such assets amongst the shareholders. 
Further, it was decided in that ease, and, in my opinion, rightly 
decided, that a limited company formed to purchase anil work n 
wasting property, such as a leasehold quarry, might lawfully 
declare and pay dividends out of the money produced by working 
such wasting property, without setting aside part of that money 
to keep the capital up to its original amount.

There is no law which prevents n company from sinking its 
capital in the purchase or production of a money-making pro
perty or undertaking, and in dividing the money annually 
yielded by it. without preserving the capital sunk so as to lie able 
to reproduce it intact either before or after the winding-up of the 
company.

A company may he formed upon the principle that no divi
dends shall be declared unless the capital js knpt undiminished, 
or a company may contract with its creditors to keep its capital 
or assets up to a given value. But in the absence of some 
special article or contract, there is no law to this effect: and, in 
my opinion, for very good reasons. Tt would, in mv judgment, 
be most inexpedient to lay down a hard and fast rule which 
would prevent a flourishing company, either not in debt, or wel; 
able to pay its debts, from paying dividends so long as its capital 
sunk in creating the business was not represented by asset*, 
which would, if sold, reproduce in money the capital sunk. 
Even a sinking fund to replace lost capital by degrees is not 
required by law.

Tt is obvious that dividends cannot In* paid out of capital 
which is lost: they can only bo paid out of money which exist? 
and can be divided. Moreover, when it is said, and said truly, 
that dividends are not to lie paid out of capital, the word 
“ capital *" means the money subscribed pursuant to the memo
randum of association, or what is represented by that money. 
Accretions to that capital may he realized and turned into 
money, which may be divided amongst the shareholders, as was 
decided in Lubbock v. Hritish Hank of South America (2).

But, although there is nothing in the statutes requiring even 
a limited company to keep up its capital, and there is no prohi
bition against payment of dividends out of any other of the

(2) I1HD2I 2 Ck. 10K.
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company’s assets, it does not follow that dividends may be law
fully paid ouf of other assets regardless of the debts and liabilities 
of the company. A dividend presupposes a profit in some shape, 
and to divide as dividend the receipts, say, for a year, without 
deducting the expenses incurred in that year in producing the 
receipts, would be as unjustifiable in point of law as it would be 
reckless and blameworthy in the eyes of business men. The 
same observation applies to payment of dividends out of borrowed 
money. Further, if the income of any year arises from a con
sumption in that year of what may be called circulating capital, 
the division of such income as dividend without replacing the 
capital consumed in producing it will be a payment of a dividend 
out of capital within the meaning of the prohibition which I 
have endeavoured to explain.

It has been already said that dividends presuppose profits 
of some sort, and this is unquestionably true. But the word 
“ profits ” is by no means free front ambiguity. The law is 
much more accurately expressed by saying that dividends can
not be paid out of capital, than by saying that they can only be 
paid out of profits. The last expression leads to the inference 
that the capital must always be kept up and be represented by 
assets which, if sold, would produce it: and this is more than is 
required by law. Perhaps the shortest wav of expressing the 
distinction which I am endeavouring to explain is to say that 
fixed capital may be sunk and lost, and yet that the excess of 
current receipts over current payments may lie divided, but that 
floating or circulating capital must be kept up, as otherwise it 
will enter into anil form part of such excess, in which case to 
divide such excess without deducting the capital which forms 
part of it will lie contrary to law. * * *

The appeal must lie dismissed.

Kay, L.J., reached the same conclusion.
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Profits. Lost Capital. Restoration of. Rights of Holders of 
Preference Shares.

BOND ▼. BARROW HAEMATITE STEEL COMPANY.

1001, 71 L. J. Ch. 246.

FARWELL. J.

Hollers of preference shares sued that the amount standing 
to credit of profit and loss account (£240,000) Jh» applied in pay
ment to them of arrears of dividend. There was an actual realize 1 
loss of capital of over £200,000, and further loss of capital esti
mated at £50,000.

The learned Judge held that in the circumstances of this case 
a declaration of dividend was as essential to the right of the 
holders of preference shares to demand payment of dividend as 
to that of ordinary shareholders, and such declaration being absent 
the action failed. The case is noted here for the following dis
cussion as to the availability of profits for distribution.

Farwell, J. :— * * * But another point has been taken by 
the defendants, and, as evidence has been adduced and consider
able argument has been addressed to it. I feel bound to state the 
conclusion at which T have arrived with respect to it. The con
tention is that, even if the plaintiffs were right in their construc
tion of the articles, the company could not legally pay them the 
dividends that they claim, because there arc no profits properly 
so called out of which they can lie paid; and that any such 
payment, if made, would he made out of capital. It has been 
proved to my satisfaction—and indeed counsel for the plain
tiffs very properly admitted that they could not dispute that 
the result of the evidence was—that the company has sustained 
an actual ascertained and realised loss of capital to an amount 
exceeding £200,000, and has also lost capital by estimate and 
valuation to an amount exceeding £50.000. The various sums 
claimed by the plaintiffs as available to pay their dividends 
amount to about £240.000. If, therefore, these ascertained and 
estimated losses have to be made good before any dividend can 
properly be paid, there are obviously no funds out of which to 
pay dividends. The defendants allege, and the plaintiffs deny, 
that the company are bound to make good these losses before pay-
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*ng any dividend. The question is one of very considerable difli- 
cultv on the authorities; but the result of those authorities is. 
in my opinion, that there is no hard and fast rule by which the 
Court can determine what is capital and what is profit. “The 
mode and manner in which a business is carried on, and what is 
usual or the reverse, may have a considerable influence in deter
mining the questionv—Per Lord Halsbury. L.C., in Dmey v. 
Cor// (1). “It may lie safely said that what losses can lie pro
perly charged to capital, and what to income, is a matter for 
business men to determine, and it is often a matter on which the 
opinion of honest ami competent men will differ. * * * There 
is no b ird and fast legal rule on the subject?*—Per ijord Justice 
Lindley in In re National Hank of Wales, Corn's Case ,(2). It 
is, however, necessary to bear in mind that the two propositions— 
first, that dividends must not be paid out of capital ; anil sec
ondly, that dividends may only be paid out of profits—are not 
identical, hut diverse. The first i« the requirement of the sta
tutes, and cannot be dispensed with; the latter is in Table A or 
the articles of the particular company, and is one of the regula
tions of the company which has to tic construed. A company 
which has a balance to the credit of its profit and loss account 
is not hound at once to apply that sum in making good an esti
mated deficiency in value of its capital assets. It may carry it 
to a suspense account, or to reserve; and, if the assets subsequently 
increase in value, the amount neither has been, nor will lie, part 
of the capital. If, therefore, a part of such balance is used in 
paying dividends, such dividends are not paid out of capital, 
because the sum has never become capital, although it still remains 
a question whether they have been paid out of profits or not. 
It has been pointed out by Ixird Justice Lindley, in Lee v. Neu
châtel Asphalte Co. (3), that there is nothing in the statutes 
requiring a company to keep up the value of its capital assets to 
the level of its nominal capital. The requirement is merely 
negative—that dividends shall not lie paid out of capital ; and 
the balance to the credit of profit and loss account does not auto
matically become i>art of the capital assets because the value of 
the actual capital assets has depreciated to an amount equal to, 
or exceeding, such balance. The real question for determination, 
therefore, is whether there are profits available for distribution, 
and this is to be answered according to the circumstances of each 
particular case, the nature of the company, and the evidence of

m TO L. J. Cl». TM. TIW: A. C. 477. ISA.
<L'i an l. j. rh. «04. <r.i : [iximi 2 rh. «en. <rrn.
(.1) R7 !.. .1 rh. 022: II rh. IX 1.
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competent witnesses. There i* no single definition of the word 
"profits” which will fit ill cases. Take, for instance. Professor 
Marshall's definition (Economics, ed. 188.1, p. 11?): "The excess 
of the receipts from the business during the year over the outlay 
for the business, the difference between the value of the stock 
and plant at the end and at the beginning of the year being taken 
as part of the receipts or as part of the outlay according as there 
has been an increase or decrease of value.” Î am precluded from 
adopting this in its entirety by authorities which are binding on 
me, because, in the definition. “ stock and plant ” obviously in
clude both fixed and circulating capital as defined at p. 111 of 
the same tr.-atise. See, for instance. Lord Lind ley’s judgment 
in Vemer V. General and Commercial Investment Trust (4). 
where be says: “Perhaps the shortest way of expressing the 
distinction which Ï am endeavouring to explain is to say that 
fixed capital may lie so sunk and lost, and yet that the excess of 
current receipts over current payments may lie divided, but that 
floating or circulating capital must be kept up.” T do not under
stand bis Lordship to be laying down a general and universal 
rule, that in every company fixed capital may he so sunk and 
lost, but that there are companies in which that may lx1 the case. 
All the authorities, however, agree, Ï think, that circulating cap
ital must be kept up. Now in the present vase the £200,000 
realised loss arises bv the surrender of the leases of certain mines, 
by the pulling down of certain furnaces, and on the sale of 
certain cottages. The company is a smelting company on a very 
large scale, and for the convenience of its works, ami by way of 
economy, they acquired the leases of the surrendered mines, in 
order to supply themselves with their own ore, instead of buying 
it as required. The ore was used exclusively for the purposes 
of the company's works. The mines were drowned out. and the 
coat of pumping them out was prohibitive. The company, there 
fore, surrendered the leases, pulled down the blast furnaces, and 
sold the cottages connected therewith. Now the evidence before 
me is all on one side. The plaintiffs called none, and Sir 
David Dale ami the defendants’ other witnesses all agree that, in 
a company of this nature, these items ought to come into the 
account la-fore any profit can he said to la- earned: and my own 
opinion coincides with theirs, inasmuch as I think that the money 
Invested in those items is properly regarded in this company a< 
circulating capital. Suppose the company had bought enormous 
stocks of ore sufficient to last for ten years, it could hardly be

(41 ICI L. J. I’li. 4M 4(12; |1MM| 2 (*li 2H». 2011.
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said that the true value of so much of this as remained from time 
to time ought not to be brought into the balance-sheet ; and I can 
see no difference for the purpose of the account between ore in situ 
and ore so bought in advance. The blast furnaces and cottages 
are mere accessories to the ore, and resemble a building for burn
ing the stores bought in advance already mentioned.

There is more difficulty about the remanining £50,000. I 
think that the onus is on the plaintiffs to shew that it is fixed 
capital, and that in a company of this nature such fixed capital 
may be sunk or lost. They have not done this, and the evidence. 
*> far as it goes, is the other way. But this is not an actual loss, 
hut depreciation by estimate. The plaintiffs really relied on Lee 
V. Neuchâtel Asphalte Co. (3) as an authority for this proposi
tion ns a universal negative—namely, that no company owning 
wasting property need ever create a depreciation fund. In my 
opinion, that is not the true result of the decision. It must lie 
remembered that in that case there had been no loss of assets. 
The company’s assets were larger than at its formation, and the 
Court decided nothing more than the particular proposition that 
«•me companies with wasting assets need have no depreciation 
fund. For instance, I cannot think that it would In» right for 
the defendant company to purchase out of capital the last two or 
three years of a valuable patent, and distribute the whole of the 
receipts in respect thereof as profits without replacing the capital 
expended in purchase. It is for the Court to determine in each 
case, on evidence, whether the particular company ought, or ought 
not, to have <ueh a fund. There is no doubt as to the opinion of 
the witnesses in this case, and, further, the opinion of the direc
tors, cannot lie altogether disregarded. The Courts have, no doubt, 
in many cases, overruled directors who proposed to pay dividends, 
hut I am not aware of any case in which the Court has compelled 
them to pay, when they have expressed their opinion that the state 
of the accounts did not admit of any such payment. In a matter 
depending on evidence and expert opinion, it would he a very strong 
measure for the Court to override the directors in such a manner. 
I have made no distinction between the realised loss and the 
estimated loss, lieeause the witnesses declined to recognise any 
such distinction, and also because the decided cases deal only 
with the distinction lietween floating and fixed capital, and do 
not distinguish between realised and estimated loss, and it would 
serve no useful purpose for me to express any opinion on the 
subject.

The result is that the action fails, and must be dismissed with
costa.
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Preference Shares. Right to Issue under Special Resolution though 
not Originally Contemplated. Altering Constitution 

by Special Resolution.

ANDREWS v. GAS METER COMPANY,

L. R. 181)7, 1 Ch. 361.

THE COURT OF APPEAL.

Lindley, L.J., delivering judgment of the Court said :

The question raised by this appeal is whether certain pref
erence shares issued by a limited company as long ago as 1865 were 
validly issued or not. If they were not. a further question will 
arise, which is—what are the rights of their present holders? 
The company was formed and registered ns a limited company 
under the Companies Act, 1856; but in October, 1862, it was 
registered under the Companies Act, 1862, and it is by that 
Act and the decisions upon it that the above questions have 
to be determined. The company's original capital as stated in 
it» memorandum as association was “ £60,000. divided into 600 
shares of £100 each, every share being sub-divisible into fifths, 
with power to increase the capital as provided by the articles of 
association.” By the articles of association which accompanied 
the memorandum of association, and were registered with it, power 
was given to the company to increase the capital (article 27). 
and it was provided that any new capital should be considered 
as part of the original capital (article 28). The issue of prefer
ence shares was not contemplated or authorized. In 1865 the 
company desired to acquire additional works, and passed a spe
cial resolution under the powers conferred by the Companies 
Act, 1862, secs. 50 and 51, altering the articles and authorizing 
the issue of 100 shares of £100 each, fully paid, and hearing a 
preferential dividend of £5 per cent, per annum. Those shares 
were accordingly issued to the vendors of the works referred to. 
and are the shares the validity of which is now in question. The 
company has been prosperous, and the ordinary shareholders haw 
for years received a higher dividend than the preference share
holders. A considerable reserve has also been accumulated, and 
this action has been brought to determine the rights of the pref
erence shareholders to this reserve fund. The learned Judge has 
held that the creation of the preference shares was ultra vires.
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and that their holders never became and are not now shareholders 
in the company, and that they have none of the rights of share
holders, whether preference or ordinary. He has not, however, 
declared more definitely what their rights are. They have ap
pealed from this decision ; but on the appeal they only claimed to 
be preference shareholders entitled to a preferential dividend of 
5 per cent. Their claim to any share of the reserve fund was 
dropped. The judgment against the validity of the preference 
shares is based upon the well-known cast» of Huff on v. Scar
borough Cliff Hotel Co. (1). which came twice before Kinders- 
ley, V.-C., in 1865, and which Kekewich, J., very naturally held 
to lie binding tin him. Kinders ley, V.-C.’s first decision was 
that a limited company which had not issued the whole of its 
original capital could not issue the unallotted shares as prefer
ence shares unless authorized so to do by its memorandum of 
association or by its articles of association. This decision was 
affirmed on appeal (2). and was obviously correct; and would 
have been correct even if the whole of the original capital had 
been issued and the preference shares had been new and addi
tional capital. The company, however, afterwards passed a special 
resolution altering the articles and authorizing an issue of 
preference shares. This raised an entirely different question, ami 
led to the second decision. (3) The Vice-Chancellor granted an 
injunction restraining the issue of the preference shares, and he 
held distinctly that the resolution altering the articles was ultra 
1 ires. He did so upon the ground, as we understand his judg
ment, that there was in the memorandum of association a con
dition that all the shareholders should stand on an equal foot
ing as to the receipt of dividends, and that this condition was 
one which could not lie got rid of by a special resolution alter
ing the articles of association under the powers conferred by 
secs. 50 and 51 of the Act. The judgment of the Vice-Chan
cellor is a little obscure, because he treats the condition as a con
dition of the constitution of the company, and he may have meant 
by that expression either the constitution as fixed by the mem
orandum of association or the constitution as fixed by the memor
andum of association and the original articles. Rut unless he 
had meant the constitution of the company as fixed by the mem
orandum of association his decision is unintelligible; for, so far 
as the constitution depended on the articles, it clearly could be 
altered by special resolution under the powers conferred hv secs.

(1) 2 Dr. * 8m. 314. 321. (2) I». J. It 8. #72.
f.1> 2 Hr. A 8m. 321
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50 and 51 of the Act. A company cannot deprive itself of this 
power : lee Mall into n v. Xalional Insurance and Guarantee Cor
poration (4), and Waiter v. London Tramways Co. (5)

The IiOrd Justice then proceeded to discuss certain cases and 
held that the second decision in Hutton V. Scarborough Cliff 
Hotel Company (1) was wrung, and tient the re lution in question 
in this case was tntra vires and valid.

Preference Shares. Cumulative Dividends.

STAPLES v. EASTMAN PHOTOGRAPHIC MATERIALS CO.

L. R. 1896, S Ch. 303.

THE COURT OE APPEAL.

The company was registered in November, 1889, and the 5th 
clause of the memorandum of association was as follows :—

“ The capital of the company is £150,000, divided into 10.000 
ordinary shares of £10 each, and 5,000 preference shares of £10 
each. The holders of preference shares shall be entitled out of 
the net profits of each year to a preference dividend at the rate 
of £10 per cent, per annum on the amount for the time being 
paid or deemed to be paid up thereon. After payment of such 
preferential dividend the holders of ordinary shares shall be 
entitled to a like dividend at the rate of £10 per cent, per annum 
on the amount paid on such ordinary shares. Subject as afore
said, the preference and ordinary shares shall rank equally for 
dividend.”

For the year 1890, £10 per cent, was paid on the preference 
shares, and £5 per cent, on the ordinary shares ; for 1891, £10 
per cent, on the preference shares, and £7 per cent, on the ordin
ary shares: for 1892 no dividend was paid; for 1893, £5 per cent, 
was paid on the preference shares only; for 1894, £2 10s. per 
cent, on preference shares only. For 1895 a substantial profit 
was made, and the directors proposed to pay £10 per cent, to thu 
preference shareholders and a dividend to the ordinary share
holders.

(4) 118»4| 1 Ch. 2HO <51 (1807). 12 Ch. D. 705.
ex. IT
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This action was commenced by Staples on behalf of himself 
and all other the preference shareholders, asking a declaration 
that the preference shareholders were entitled to be paid a 
dividend of £10 per cent, for the years 1892, 1893, and 18ÎM, and 
that the deficiency must be made good before any payment in 
respect of dividends on the ordinary shares.

('WITTY, J., decided in accordance with the plaintiff's conten
tion.

Linm.ey, LJ.:—We cannot any of us construe this clause in 
the way in which the learned Judge has done. I will read the 
clause: “The capital of the company is £150,000, divided into 
10,000 ordinary shares of £10 each, and 5,000 preference shares 
of £10 each.” The question before us is, what is the preference 
given to the holders of preference shares? Arc they to have 
cumulative dividends, or arc they to have dividends only accord
ing to the share of profits in each year in which there are 
profits? The language is this: “The holders of preference shares 
shall be entitled out of the net profits of each year to a preference 
dividend at the rate of £10 per cent, per annum on the amount 
for the time being paid or deemed to be paid up thereon.” What 
is the meaning of that? Is that the language employed when it 
is intended to give cumulative dividend so that if there are no 
profits in one year the arrears of dividend are to he carried for
ward and paid out of the profits of the subsequent years? I con
fess 1 do not think that is so. 1 should have said that the obvious 
meaning of these words was that the profits of each year were 
to be divided in this way—there is 10 per cent, to go in the first 
place to the preference shareholders, and then, under the next 
clause, a like dividend to the ordinary shareholders. Chitty, J., 
has ceded to the view pressed upon him bv Mr. Tût ham that it is 
to be read thus: “The holders of preference shares shall be en
titled to 10 per cent, per annum on the amount for the time 
lK*ing paid or deemed to be paid up thereon, and such 10 
per cent, is to be paid out of the net profits of each year.” If that 
were the meaning of the language the decision would be right ; 
but I do not think that is its meaning. It appears to me that the 
reference of the dividend to the profits of each year is most 
marked. It is suggested that the clause means they arc to have 
per annum 10 per cent.; but so to read it is to refer “ per annum ” 
to the wrong antecedent. “ Per annum *’ refers to the rate and 
nothing else. The ordinary meaning of the language of this 
clause appears to me to be this: that the profits of each year are
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to l»e divided as follows—give 10 per cent, first to the preference 
shareholders, and then, if the profits are sufficient for the purpose, 
10 per cent, to the ordinary shareholders, and then, if there is a 
surplus, that is to be divided equally amongst the shareholders. 
That is the view which I take, and I do not think any of the cases 
warrant a decision to the contrary. The language in Henry v. 
(Ircat Northern Iiy. Co. (1) was such as to make it tolerably plain 
that what was there promised to the preference shareholders wa-> 
10 per cent., and it was called interest or dividend. In the case 
of Well) v. Earle ,(2) the words were “a dividend of 10 per cent, 
per annum paid half-yearly ** without any such context as we have 
here—without anything to shew out of what it was to he paid. 
^ ith deference to Chi tty, J., I think that this language does not 
entitle the preference shareholders to a cumulative dividend, and 
the appeal must he allowed.

I/)per. L.d., and K w. L.J., to like effect.

Preference Shares. Surplus Assets. Distribution. 

BIRCIÎ v. CROPPER.

Iv Rt BRIDGEWATER NAVIGATION COMPANY, LIMITED.

1889, 14 App. Cas. 525.

THE HOUSE OF LORDS.

Appeal from a decision of the Court of Appeal affirming a deci
sion of North, J.

The question was on which principle a balance of about £550,000, 
after satisfying all liabilities, was to he distributed among the pre
ference and the ordinary shareholders respectively of the above 
company in a voluntary winding-up.

North, J., held that the balance ought to be divided among the 
holders of all the shares in proportion to the amounts respectively 
paid up thereon.

The holders of the ordinary shares appealed.

(1) 1 He n. & j. non. (2) l. it. 20 Eq. nra.
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Ix)HD IIkkschkix, in part, said :— * * * I turn now to the 
considerations which have led me to the conclusion that the surplus 
ought to be divided amongst the shareholders according to the 
shares which they hold in the company.

The present company has been prosperous, and the result of the 
winding-up is to leave a considerable surplus of assets over liabilities 
after returning all the capital. But I think we are naturally 
led to inquire lmw the different classes of shareholders would 
have been dealt with if the reverse had been the case, and a loss 
had resulted. This has been the subject of decision. It has been 
held, and I think rightly, that in such a case where there is no 
provision to the contrary in tlu articles of the company the 
loss is not to be borne in the proportion in which it has been 
declared in the present case that the surplus is to be distributed. 
In the case of the Atiglesea Colliery Company (1) it was held 
by Lord Ilathcrley when Vice-Chancellor, and his judgment was 
affirmed on appeal, that the liquidators were entitled to make a call 
for the purpose of adjusting the rights of the members so that 
the losses should fall equally on all, without regard to the amount 
which they had paid up on their shares. And in the case of 
Ex parte Maude (2) where some of the shareholders had paid 
£20 and others £25 a share, and a surplus was left after dis
charging the liabilities of the company, the liquidators were 
held to be bound to pay out of these assets £5 to each shareholder 
who had paid £25 before distributing the surplus rateably. One of 
the articles of that company provided that the directors might 
declare a dividend to be paid to the shareholders in proportion to 
the number of their respective shares “ and the amount paid up 
thereon respectively,” ami this was relied on as shewing that the loss 
ought to be proportioned to the amount paid up. Mellish, L.J., 
however said : “ In my opinion we cannot draw any inference from 
article 111 beyond that which it states, and we cannot infer that 
the shareholders meant to make such an important alteration as 
that in case of the company being wound up the losses should 
be divided in proportion to the amount paid up and not to the 
amount subscribed.” And he held that the true view of the Com
panies Act was that the losses were to be borne, not in propor
tion to the amount paid up. but to the subscribed capital. Where 
the articles are silent on the subject, why should a different rule 
prevail as regards surplus assets? Where there is no agreement 
as to cither it would seem only natural and equitable, that loss 
should be borne and benefits shared in the same proportion. And,

(1) Law Rpp. 2 Eq. 57ft; 1 Cli. 555. (2) Law Rrp. 0 Ch. 51.
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in my opinion, this is the tme principle to apply, in the course of 
the argument, I put the case of a company being wound up, having 
a large asset of doubtful value, and not capable of immediate realiza
tion. In such a case it might he necessary <>r prudent to call up the 
unpaid capital in order to discharge the liabilities of the concern, 
even though it turned out that this asset was more than sufficient 
to meet them. If the capital were thus called up the surplus 
would be distributed rateable amongst all the shareholders, whereas 
supposing the judgment under appeal to he correct, if the asset 
had been first realized, the distribution amongst the two classes 
of shareholders would have been very different. The rights and 
interests of the shareholders in the company would thus be made 
to depend on the urgency of the creditors or the timidity of the 
liquidators, a result neither satisfactory nor equitable. 1 observe 
that the same consideration occurred to Mcllish, L.J., in the case 
I have just referred to. He said, “ If any other construction were 
adopted it would make the way in which the losses are borne 
depend upon the accident whether the assets could be immediately 
realized, or whether it was necessary to make a call to pay the 
debts. If the £f> per share had been called up to pay pressing 
debts, it could not he denied that the assets when got in would 
be divided pro rata; that is to say. the losses would be borne by 
the shareholders in proportion to their subscribed capital. IIere it 
happened that the assets were immediately realized or that the 
creditors did not press for payment, so that a call was not necessary 
before the assets were divided, but that accident ought not to alter 
the way in which the assets are to he divided.” Surely all this 
applies with equal force to the profit resulting on the winding up of 
the undertaking. The truth is that each member who has sub
scribed for a £10 share owns the same share in the company whether 
it be or be not paid up, and if he is so regarded for the purpose of 
meeting losses, I cannot see that it is equitable that he should be 
otherwise dealt with when we arc considering to what share of the 
profit he is entitled. When the whole of the capital has been re
turned both classes of shareholders arc on the same footing, equally 
members and holding equal shares in the company, and it appears 
to me that they ought to lie treated ns equally entitled to its pro
perty. It may be that the principle which I recommend your 
Lordships to adopt will not secure absolutely equal or equitable 
treatment in all cases, but I think that it will in general attain that 
end more nearly than any other which has been proposed.

I am therefore of opinion that the judgment appealed from 
should be reversed ; and that it should be declared that the balance
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of the proceeds of sale ought to be divided amongst the holder 
of all the shares in the Bridgewater Navigation Company, Limited, 
in proportion to the shares held by them respectively.

The other learned I»rds gave reasons for the same conclusion.

Auditors' Duties and Responsibilities.

In re LONDON AND GENERAL BANK (No. 2.) 

L. R. 1895, 2 Ch. 673.

THE COURT OP APPEAL.

Upon the subject of the duty and responsibility of an auditor 
of a financial corporation, it was said by

LlNDLEY, L.J. :— * * * It is impossible to read sec. Ï of the
Companies Act, 1879, without being struck w ith the importance of 
the enactment that the auditors are b» lie appointed by the share
holders, and are to re|*>rt to them directly, and not to or through 
the directors. The object of this enactment is obvious. It evidently is 
to secure to the shareholders independent ami reliable information 
respecting the true financial position of the company at the time 
of the audit. The articles of this particular company are even 
more explicit on this point than the statute itself, and remove 
any possible ambiguity to which the language of the statute taken 
alone may be open if very narrowly criticised. It is no part of 
an auditor's duty to give advice, either to directors or share
holders, as to what they ought to do. An auditor has nothing to do 
with the prudence or imprudence of making loans with or without 
security. It is nothing to him whether the business of a com
pany is being conducted prudently or imprudently, profitably or 
unprofitable. It is nothing to him whether dividends are pro
perly or improperly declared, provided he discharges his own duty to 
the shareholders. His business is to ascertain and state the true 
financial position of the company at the time of the audit, and hia 
duty is confined to that. But then comes the question, How is he to 
ascertain that position ? The answer is, By examining the books of 
the company.e But he does not discharge his duty by doing 
this without inquiry and without taking any trouble to see that the
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books tàtiwàvee shew the company’s true position, lie muet Uke 
reasonable care to ascertain that they do so. Unless he does 
this his audit would be worse than an idle farce. Assuming the 
books to be so kept as to shew the true position of a company, 
the auditor has to frame a balance-sheet shewing that position 
according to the books and to certify that the balance-sheet pre
sented is correct in that sense. But his first duty is to examine 
the books, not merely for the purpose of ascertaining what they do 
shew, but also for the purpose of satisfying himself that they 
shew the true financial position of the company. This is quite 
in accordance with the decision of Stirling, .1., in Leeds Estate 
Iluildin(j and Invest nient Co. v. Shepherd (1). An auditor, how- 
e\er, is not bound to do more than exercise reasonable care and 
skill in making inquiries and investigations, lie is not an insurer; 
lie does not guarantee that the books do correctly shew the true 
position of the company’s affairs; he does not even guarantee 
that his balance-sheet is accurate according to the I looks of the 
company. If lie did, lie would he responsible for error on his part, 
even if he were himself deceived without any want of reasonable 
care on his part, say, by the fraudulent concealment of a book from 
him. His obligation is not so onerous as this. Such 1 take to be the 
duty of the auditor: he must be honest—i.e., he must not certify 
what he does not believe to lie true, and he must take reasonable 
care and skill before lie believes that what he certifies is true. 
What is reasonable care in any r case must depend upon
the circumstances of that case. Where there is nothing to excite 
suspicion very little inquiry will lie reasonably sufficient, and in 
practice 1 believe business men select a few cases at haphazard, 
see that they are right, and assume that others like them are 
correct also. Where suspicion is aroused more care is obviously 
necessary ; but. still, an auditor is not bound to exercise more 
than reasonable care and skill, even in a case of suspicion, and 
he is perfectly justified in acting on the opinion of an expert 
where special knowledge is required. Mr. Theobald’s evidence 
satisfies me that he took the same view as myself of his duty in 
investigating the company’s books and preparing his balance-sheet. 
He did not content himself w ith making his balance-sheet from the 
books without troubling himself about the truth of wdiat they 
shewed. lie checked the cash, examined vouchers for payments, 
saw that the bills and securities entered in the books were held by 
the bank, took reasonable care to ascertain their value, and in one 
case obtained a solicitor’s opinion on the validity of an equitable

(1) .TO cil. D «02.

9035
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charge. I see no trace whatever of any failure by him in the per
formance of this part of his duty. It is satisfactory to find that the 
legal standard of duty is not too high for business purposes, and is 
recognised as correct by business men. The balance-sheet and 
certificate of February, 1892 (i.e., for the year 1891), was accom
panied by a report to the directors of the bank. Taking the 
balance-sheet, the certificate, and report together, Mr. Theobald 
stated to the directors the true financial position of the bank, 
and if this report had l>een laid before the shareholders Mr. 
Theobald would have completely discharged his duty to them. 
Unfortunately, however, this report was not laid before the 
shareholders, and it becomes necessary to consider the legal con
sequences to Mr. Theobald of this circumstance. A person whose 
duty it is to convey information to others does not discharge 
that duty by simply giving them so much information as is 
calculated to induce them, or some of them, to ask for more. 
Information and means of information are by no means equivalent 
terms. Still, there may be circumstances under which informa
tion given in the shape of a printed document circulated amongst 
a large body of shareholders would, by its consequent publicity, 
be very injurious to their interests, and in such a case I am 
not prepared to say that an auditor would fail to discharge his 
duty if, instead of publishing his report in such a way as to 
insure publicity, lie made a confidential report to the share
holders and invited their attention to it and told them where 
they could see it. The auditor is to make a report to the share
holders, but the mode of doing so and the form of the rôport are 
not prescribed. If, therefore, Mr. Theobald had laid before the 
shareholders the balance-sheet and profit and loss account, accom
panied bv a certificate in the form in which he first prepared it, 
he would perhaps have done enough under the peculiar circum
stances of this case. I feel, however, the great danger of acting 
on such a principle ; and in order not to be misunderstood I 
will add that an auditor who gives shareholders means of informa
tion instead of information respecting a company’s financial 
position does so at his peril and runs the very serious risk of being 
held judicially to have failed to discharge his duty.

The auditor was held liable for not seeing that the shareholders 
got the same information as to the unsatisfactory position of the 
bank that he gave to the directors.
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Auditors. Duties and Responsibilities.

Ik he KINGSTON COTTON MILL COMPANY (No. 2).

L. R. 1896, 2 Ch. 279.

THE COURT OF APPEAL.

In this case an attempt was made to fasten liability on an 
auditor for not testing a manager’s certificate as to stock on hand.

Lopes, L.J. :— * * * Rut in determining whether any misfeas
ance or breach of duty has been committed, it is essential to consider 
what the duties of an auditor are. They are very fully described in hi 
re London and C,encrai Jianl (1) : to which judgment I was a party. 
Shortly they may he stated thus : It ifl the duty of an auditor 
to bring to bear on the work he has to perform that skill, care, 
and caution which a reasonably competent, careful, and cautious 
auditor would use. What is reasonable skill, care, and caution 
must depend on the particular circumstances of each case. An 
auditor is not Wind to be a detective, or. ns was said, to approach 
his work with suspicion or with a foregone conclusion that there 
is something wrong. He is a watch-dog, but not a bloodhound. 
He is justified in believing tried servants of the company in whom 
confidence is placed by the company. He is entitled to assume 
that they are honest, and to rely upon their representations, pro
vided he takes reasonable care. If there is anything calculated 
to excite suspicion he should probe it to the bottom : but in the 
absence of anything of that kind he is only bound t<> be reasonably 
cautious and careful.

In the present case the accounts of the company had lieen 
for years falsified bv the managing director, Jackson, who subse
quently confessed the frauds he had committed. Tt i* only, 
however, just to him to sav that they were not committed with 
a view of putting money in his own pocket, but for the purpose 
of making things appear better than they really were and in the 
hope of the company ultimately recovering itself. Jackson deliber
ately overstated the quantities and values of the cotton and yard 
in the company’s mills. Ho did this for many years. It was 
proved that there is great waste in converting yarn into cotton, 
and the fluctuations of the market in the prices of cotton and

(1) 11W».T| 2 Hi. <173.
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yarn are exceptionally great. Jackson had been so successful in 
falsifying the accounts that what he had done was never detected 
or even suspected by the directors. The auditors adopted the 
entries of Jackson ami inserted them in the balance-sheet as 
“ per manager’s certificate.” It is not suggested hut that the 
auditors acted honestly and honestly believed in the accuracy 
and reliability of Jackson. Rut it is said that they ought not to 
have trusted the figures of Jackson, but should have further 
investigated the matter. Jackson was a trusted officer of the 
company in whom the directors had every confidence; there was 
nothing on the face of the accounts to excite suspicion, and 1 cannot 
see how in the circumstances of the case it can be successfully con
tended that the auditors art- wanting in skill, care, or caution in 
not testing Jackson’s figures.

It is not the duty ol' an auditor to take stock ; he is not a stock 
expert; there are many matters in respect of which he must rely 
on the honesty and accuracy of others. He does not guarantee 
the discovery of all fraud. I think the auditors were justified in 
this case in reiving on the honesty and accuracy of Jackson, and 
were not called upon to make further investigation. It is not un
important to bear in mind that the learned Judge has found the 
directors justified in relying on the figures of the managing director.

The duties of auditors must not lie rendered too onerous. 
Their work is responsible and laborious, and the remuneration 
moderate. I should l>e sorry to see the liability of auditors ex
tended any further than in In re London and Uencral Hank (1). 
Indeed, I only assented to that decision on account of the incon
sistency of the statement made to the directors with the balance- 
sheet certified by the auditors and presented to the shareholders. 
This satisfied my mind that the auditors deliberately concealed 
that from the shareholders which they had communicated to the 
directors. It would Ik* difficult to say this was not a breach of duty. 
Auditors must not be made liable for not tracking out ingenious 
and carefully laid schemes of fraud when there is nothing to arouse 
their suspicion, and when those frauds are perpetrated by tried ser
vants of the company and arc undetected for years by the directors. 
So to hold would make the position of an auditor intolerable.

The other learned Judges similarly expressed themselves.
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Foreign Corporations. Status of.

THK CANADIAN 1‘ACIKll RAILWAY COMPANY v. THE 
WESTERN UNION TELEGRAPH COMPANY.

1889, 17 S. C. R. 111.

THE SUPREME COURT OF CANADA.

The case i- quoted for the instructive discussion of the comity 
of nations as affecting artificial persons.

Sir W. J. Ritchie, C.J., in part said:
“ The comity of nations distinctly recognises the right of foreign 

incorporated companies to carry on business and make contracts 
outside of the country in which they are incorporated, if consistent 
with the purposes of the corporation, and not prohibited by its 
charter, and not inconsistent with the local laws of the country 
in which the business was carried on, subject always to the restric
tions and burthens imposed by the laws enforced therein; for there 
can he no doubt that a state may prohibit foreign corporations 
from transacting any business whatever, or it may permit them 
to do so upon such proper tonus and conditions as it may prescrilie. 
With respect to foreign corporations generally, the statutes of New 
Brunswick provide for the service of process on foreign corporations 
carrying on business hv agents in the Province “whose chief place 
of business is without the limits of the Province, and if established 
by the law of any other place,” and provision is made for the proof 
of contracts by foreign corporations. * * *

“ The following authorities, both English and American, may 
be cited to establish the principles before indicated.”

“The Law of Domicile. A. V. Dicey. Rule 12, p. 19S:
‘ The existence of a foreign corporation duly created under the 

law of a foreign country is recognized by our Courts.
‘The principle is now well established that a corporation duly 

created in one country is recognized as a corporation by other 
States. Thus it is a matter of daily experience that foreign cor
porations sue and are sued in their corporate capacity liefore 
English tribunals.’

“Story on Conflict of Laws, ch. 4, sec. 106:
‘ The power of a corporation to act in a foreign country depends 

both on the law of the country where it was created and on the 
law of the country where it assumes to act. It has only such powers
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ns were given to it by the authority which created it. It, cannot do 
any act by virtue of those powers in any country where the laws 
forbid it so to act. It follows that every country may impose 
conditions and restrictions upon foreign corporations which trans
act. business within its limits. * * *

“In Merrick v. San Santvoord (1), Porter, J., says:—
* We think the policy of the State is in harmony with that of the 

country, and that it would he neither provident nor just to inaugu
rate a rule which would unsettle the security of corporate property 
and rights, and exclude others from the enjoyment here of privileges 
which have always been accorded to us abroad.

♦ ••see
t The rules of comity are subject to local modification by the law- 

making power ; but until so modified, they have the controlling force 
of legal obligation. The franchises and immunities which they 
secure it is the duty of the Courts to respect, until the sovereign sees 
fit to deny them. The rights of a foreign suitor or defendant, so far 
as they are unabridged by legislation, are as imperative and absolute 
as those of the citizen. These rules have their place in every system 
of jurisprudence.• •••••

‘ The rights of foreign corporations have been protected in the 
English Courts on the same general principle of public law. The 
Nabob of Carnatic v. The East Indian Co. (2) ; The Dutch West 
India Company v. Henriquez (3); The King of Spain v. IIul- 
Idt (4), We had the benefit of the rule in the suit instituted in 
Great Britain, in the case of The United States v. Smithson’s Exe
cutors. Indeed, the law of international comity in the interest of 
commerce, which has so long prevailed in that country, is recognised 
in a provision of Magna Cliarta, which elicited from Montesquieu 
the encomium, that the English have made the protection of foreign 
merchants one of the articles of their own liberty.

• •••••
‘ It was a suggestion in answer to the argument that, inasmuch as 

the corporation could not migrate, it could neither contract nor sue, 
except in the State of its domicile. He admitted its incapacity to 
migrate, but held that it did not follow that its existence there would 
not be recognised elsewhere. It was accordingly adjudged, in that 
case, that contracts made in the city of Mobile, between citizens 
of Alabama and a Georgia bank, a Pennsylvania bank and a 
liouisiana railroad company respectively, could be enforced under

(1) .14 N. Y. 216.
(2) 1 V. s. .171.

(3) 1 Strange. 612.
(4) 2 Bligh's X. S. 31.



FOREIGN COH CONATIONS. STATUS OF. 26'»

the general law of comity as contracts within the scope of their 
respective charters, though unauthorised by the State of Alabama. 
The Chief Justice expressed the opinion that no valid reason can 
be assigned for refusing to give effect to the contracte of foreign 
corporations “when they are not contrary to the known policy of 
the State, or injurious to its interests. It is nothing more than 
the admission of the existence of an artificial person, created by the 
laws of another State, and clothed with the power of making 
certain contracts. It is but the usual comity of recognising the 
law of another State” (5). The concession referred to was reiter
ated in the same sense by Judge Thompson, and in answer to a 
similar argument in the case of Runyan v. Costar, in which it was 
adjudged that a coal company organised in New York, for the 
purpose of mining coal in Pennsylvania, could exercise its franchise 
by purchasing and holding lands in the latter State; and though, 
by a statute of Pennsylvania, lands so acquired were subject to for
feiture, the title of the company was good so long as the forfeiture 
was not enforced by the State ’ ((>).

“ In Bank of Augusta v. Earle (7), Taney, C.J., says:—
* It is very true that a corporation can have no legal existvn. • 

out of the boundaries of the sovereignty by which it is created. It 
exists only in contemplation of law, and by force of the law; and 
where that law ceases to operate, and is no longer obligatory, the 
corporation can have no existence. It must dwell in the place of its 
creation, and cannot migrate to another sovereignty. But although 
it must live and have its being in that State only, yet it does not by 
any means follow that its existence there will not be recognized in 
other places; and its residence in one State creates no insuperable 
objection to its power of contracting in another. It is indeed a 
mere artificial being, invisible and intangible; yet it is a person 
for certain purposes in contemplation of law, and has been recog
nized as such by the decisions of this Court. It was so held in the 
case of The l nit id Slates v. Amedy (8) and in Bcaston v. The 
Fanner’s Bank of Delaware (!*). Now, natural persons through 
the intervention of agents arc continually making contracts in 
countries in which they do not reside, and where they are not per
sonally present when the contract is made; and nobody has ever 
doubted the validity of these agreements. And what greater 
objection can there be to the capacity of an artificial person, by its 
agents, to make a contract within the scope of its limited powers,

<r>) 13 iMf-r* r»m. r,w-rion. (7) ia Peter*. row.
(0) 14 Peter*. 122. 111). (8) 11 Wheat 412.

(1)) 1? Pptf-r*, 135.
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iii a sovereignty in which it does not reside ; provided such contracts 
are permitted to be made by them by the laws of the place?
******

* Adopting, as we do, the principle here stated, wc proceed to 
inquire whether, by the comity of nations, foreign corporations are 
l>ermitted to make contracts within their jurisdiction; and we can 
[►crccive no sufficient reason for excluding them when they are not 
contrary to the known policy of the State, or injurious to its inter
ests. It is nothing more than the admission of the existence 
of an artificial person created by the law of another State, and 
clothed with the power of making certain contracts. It is but the 
usual eomity of recognizing the laws of another State. In England, 
from which we have received our general principles of jurisprudence, 
no doubt appears to have been entertained of the right of a foreign 
corporation to sue in its Courts since the case Jfetiriqucz v. The 
/>utch West India Company, decided in 1729 (10). And it is 
a matter of history, which this Court are bound to notice, that cor
porations. created in this country, have l»cen in the open practice, 
for many years past, of making contracts in England of various 
kinds, and to very large amounts: and wo have never seen a doubt 
suggested there of the validity of these contracts bv any Court or 
any jurist.
******

* It has liecn decided in many of the State Courts, we believe in 
nil of them where the question has arisen, that the corporation of 
one State may sue in the Courts of another. If it may sue, why 
may it not make a contract? The right to sue is one of the powers 
which it derives from its charter. If the Courts of another country 
take notice of its existence as a corporation, so far as to allow it to 
maintain a suit, and permit it to exercise that power, why should 
not its existence lie recognized for other purposes, and the corpora
tion permitted to exercise another power which is given to it by the 
same law and the same sovereignty—where the last-mentioned 
power does not come in conflict with the interest or policy of the 
State? There is certainly nothing in the nature and diameter 
of a corporation which could justly lead to such a distinction : and 
which should extend to it the comity of suit, and refuse to it the 
comity of contract. If it is allowed to sue. it would, of course, he 
permitted to compromise, if it thought proper, with its debtor; 
to give him time, to accept something else in satisfaction, to give 
him a release, and to employ an attorney for itself to conduct its 
suit. These arc all matters of contract, and vet are so intimately
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connected with the right to sue that the latter could not be effectu
ally exercised if the former were denied.

• * * * * *
‘ Wv think it is well settled that hv the law of comity among 

nations a corporation created by one sovereignty is permitted to 
make contracts in another, and to sue in its Courts; and that the 
same law’ of comity prevails among tin- several sovereignties of this 
Cnion.
******

‘ Hut we have already said that this comity is presumed from the 
silent acquiescence of the State. Whenever a State sufficiently indi
cates that contracts which derive their validity from its comity arc 
repugnant to its policy, or are considered as injurious to its interests, 
the presumption in favour of its adoption can no longer be made. 
******

* We have already shewn that the comity of suit brings with it the 
comity of contract, and where the one is expressly adopted by its 
Courts, the other must also he presumed according to the usages of 
nations, unless the contrary can be shewn.’ *’

The rest of the Court agreed with the Chief Justice, excepting 
(îwynnc, *1., who thought the comity of nations did not avail the 
defendants in the circumstances.

Effect of Local Laws upon International Comity.

The foregoing case sets forth the recognized comity ex
tended to foreign corporations. The nature of the regula
tions commonly imposed in the provinces upon foreign com
panies, prior to their receiving the benefits of the comity, 
is well known. This includes enrolment and license, with 
stipulation as to resident attorney, and periodical reports to Govern
ment. As to purely foreign companies depending solely on comity, 
there is no question as to the validity of these stipulations, except 
it be found in an issue between the Dominion and the Province as 
to which of them lias the right to impose these conditions. That 
question seems so far to lx* limited in practical application to 
foreign insurance companies. This belong to the constitutional 
phase of company law in Canada. As is well known, substantial 
constitutional questions on company subjects have been raised in 
Canada, and a variety of legal decisions have followed. These cases 
include the questions as to provincial right to impose on Dominion
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companies the obligation of taking a license as a condition of exer
cise of corporate capacity in the Province ; as to the extent (terri
torial and otherwise) of the corporate capacity which a Provincial 
Legislature may give to a corporation ; as to the privileges and 
obligations in any province pertaining to a body corporate under 
corporate rights granted by the Dominion (a) within the expressed, 
exclusive powers of the Dominion Parliament, and (b) within its 
general powers of incorporation. To reproduce these cases or any 
substantial portion here, while desirable, would extend this collec
tion far beyond the contemplated limits. The student will be able 
to appreciate the questions and follow the long train of legal dis
cussion by referring to the cases noted below, with the various 
authorities discussed therein.

1. The Compatriot Reference (48 S. C. R. 331).
2. John Deere Plow Company v. Wharton ((1915), A. C. 330).
3. The Bonanza Creek Gold Mining Company v. The King (50 

S. C. R. 534).
4. Can. Vac. Ry. v. Notre Dame de Bonsecours Parish (1890, 

A. C. 367).
5. Montreal City v. Montreal St. Ry. (1912, A. C. 333).
6. Attorney-General (Alberta) v. Attorney-General (Canada) 

(84 L. J. P. C. 58.

Winding-up. Dominion Jurisdiction as to Provincial Incorpora
tions. (1) Insolvent. (2) Voluntarily Applying 

Dominion Act.

SHOOLBIŒ1) v. CLARKE, Re UNION FIRE INSURANCE
CO.

1890, 17 S. C. R. 265.

THE SÜP1EME COVRT OF CANADA.

Appeal from an order for the winding-up under the Dominion 
Act of a company incorporated under Provincial legislation.

Other questions arose, but the case is noted for the discussion 
of jurisdiction.

Patterson, J., in part, said :— * * * First, it is contended 
that the Dominion Winding-up Act does not apply to the Union
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Fire Insurance* Company localise that company was incorporated by 
Provincial and not Dominion legislation ; and then, assuming the 
Act to apply to the company, it is objected that its provisions do 
not authorise the order made by the Chancellor.

The interpretation clause of the Act. K. S. C. ch. 129. defines 
the expression “ insurance company ’* as used in the Act. as mean
ing a company carrying on. either as a mutual or a stock company, 
the business of insurance, whether life, fire, marine, ocean or inland 
marine, accident, guarantee or otherwise; and defines the expression 
“ winding-up order ” as meaning an order granted by the Court 
under that Act to wind up the business of the company, including 
any order granted by the Court to bring within the provisions of 
the Act any company in liquidation or in process of being wound up.

Section 3 declares that the Act applies to certain incorporated 
companies, including incorporated insurance companies, whereso
ever incorporated, and

(n) which are insolvent : or
(b) which are in liquidation or in process of being wound up, 

and on petition by any of their shareholders or creditors, assignees 
or liquidators, ask to he brought under the provisions of the Act

No language could he more general and comprehensive or less 
calculated to suggest the exelusion of any class of incorporated 
companies, nor has any good reason been given for thinking such 
exclusion can have been intended.

The Provincial legislatures have, under sec. 92 of tin- P». N. A. 
Act, exclusive power to make laws in relation to the incorporation 
of companies with provincial objects: hut the body politic created 
by any such act of incorporation becomes, like a natural body, sul> 
ject to the laws of the land. There are a number of the subjects 
over which exclusive legislative jurisdiction is given to the Parlia
ment of Canada, as well as others in relation to which the Parlia
ment may make laws for the peace, order and good government of 
Canada, the legislation on which must govern all corporate bodies, 
as well as natural bodies ; for example, interest, legal tender, cur
rency. taxation, the criminal law. and bankruptcy and insolvency.

In its compulsory operation upon incorporated companies, the 
Winding-up Act is an insolvency law. Companies that arc not in
solvent, as well as those that are. may he brought under its opera
tion by the effect of the second part of sec. 3 when they are already 
in liquidation or in process of being wound up. This may be on

c.r..—18
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jietition of creditors or assignees, as well as of shareholders or 
liquidators ; hut original proceedings under the Winding-up Act 
can be instituted only by creditors and only when the company is 
insolvent,

A wider power now exists under the Winding-up Amendment 
Act. 188!», .">2 Vic. eh. 32 (1>). That Act authorises voluntary 
winding-up proceedings at the instance of the company or a share
holder. following in this respect the 12!*th section of the English 
Companies Act, 1862, which is also followed by the Ontario Wind
ing-up Act, I?. S. O. (188Î), eh. 183. But that provision for 
voluntary winding-up is not extended, like the Winding-up Act, to 
nil eorjxirations. It is confined by see. 2 to companies incorporated 
“ by or under the authority of an Act of the Parliament of Canada, 
or by or under the authority of any Act of the late Province of 
Canada, or of the Province of Nova Scotia, New Brunswick. Prince 
Edward Island or British Columbia, and whose incorporation and 
the affairs whereof are subject to the legislative authority of the 
Parliament of Canada.”

This obviously is intended to exclude companies incorporated 
by provincial legislation since Confederation under the exclusive 
legislative jurisdiction given to the Provinces. Ontario. Quebec 
and Manitoba are not named, and misapprehension as to the four 
provinces which have retained their anti-Confederation names is 
shut out by the reference to the legislative authority of the Parlia
ment of Canada. Thus, the provision for voluntary winding-up is 
expressly confined to a class of corporations in which the Union 
Fire Insurance Company is not included, and the unlimited applica
tion of the Winding-up Act to the compulsory liquidation of the 
affairs of all insolvent corporations is made more clear.

It was argued that the third section of the Act of 188!». which 
I have just quoted, went to shew, by the omission of the name of 
the Province of Ontario, that the Winding-up Act did not apply to 
this Ontario company. This Court may be said to have in effect 
decided that it did so apply when it remitted the matter to the High 
Court after the formal appeal : and the leave to bring forward the 
present ajqwal was granted partly, if not principally, to give an 
opportunity to discuss the effect of the Amendment Act as a legis
lative explanation of the Winding-up Act.

It is clear that the Act of 188!) bears on the question in no 
other way than to make the unlimited extent of the principal Act 
more manifest.
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It is, it its true, to Ik- rend with ami const rued an forming part 
of the Winding-up Act: hut that is by the introduction into the 
statute of a set of provisions for the voluntary winding up of a 
limited class of coronations. to which provisions the expressions 
in sec. 3 “ this Act applies, etc., must Ik* referred. The section 
does not qualify or supersede sec. 3 of the principal Act. The term 
“ this Act means, and will continue to mean, the Amendment 
Act. and not the whole Winding-up Act.

There arc, in this Ai t of I8h!l, specific amendments of several 
sections of the Winding-up Act. Those sections, as amended, must 
continue to apply to the same companies as before, although the 
amendments are made by an Act which is declared to apply to a 
more limited class of companies. There, is doubtless, a want of pre
cision in this particular, but the Act can be read according to its 
evident intent without violence, even to the literal wording. There 
are no restrictive words in sec. 3. such as “ shall only apply,” and 
yet the newly introduced |lowers touching voluntary liquidation will 
lie confined to the class of companies specified in sec. 3 because, 
being newly created, thex have only the extent expressly assigned to 
them.

There is, in my opinion, no reasonable doubt that the Union Fire 
Insurance Company is subject to the provisions of the Winding-up 
Act.

And such was the decision of the Court.

Winding-up. Foreign Corporation. Extent of Dominion Juris
diction. Discretion of Court.

ALLEN v. HANSON.

IK re THE SCOTTISH CANADIAN ASBESTOS COMPANY. 
LIMITED.

ix«m. 18 S. ('. If. «67.

tiii: HtTiŒMi: rorirr of canada.

The question raised on this appeal was, whether a winding-up 
order under the Canadian Ai t could he made against a company 
incorporated under the Imperial Act. having assets in Canada.
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and whether the legislation of the Canadian Parliament provid
ing therefor was ititra vires. The exact circumstances of the case 
have a hearing on the question. Proceedings had been taken in 
Scotland for the winding-up, and the proceedings in Canada, 
out of which the appeal arose were ancillary thereto.

Sib W. J. Ritchie, C.J. :—[After stating the facts of the case, 
his Lordship proceeded as follows :—]

The following eases bear on the question raised in this ease :
“ In re Mathesnu Itrothers, Limited (1). The head note is:
i The Court has jurisdiction under see. 10!) of the Companies 

Act, 1862, to wind up an unregistered joint stock company, formed 
and having its principal place of business in New Zealand, but 
having a branch office, agents, assets and liabilities in England.

4 The pendency of a foreign liquidation does not affect the 
jurisdiction of the Court to make a winding-up order in respect 
of the company under such liquidation although the Court will, 
as a matter of international comity, have regard to the order of 
the foreign Court.

‘ It being alleged that proceedings to wind up the company were 
pending in New Zealand the Court, in order to secure the English 
assets until proceedings should be taken by the New Zealand 
liquidators to make them available for the English creditors pari 
passu with those in New Zealand, sanctioned the acceptance of an 
undertaking by the solicitor for the English agent of the com
pany that the English assets should remain in statu quo until the 
further order of the Court.

i In re Commercial Haul' of India (2). approved.’”

******
Kay. J. :—“ 1 think that the Court has jurisdiction to make a 

winding-up order upon a petition of this kind, otherwise there 
might he no means by which the English creditors could obtain 
payment of their debts ” (3).

******
And at page 230:—
“ Had it not liven for the fact of a winding-up order exist

ing in New Zealand this Court would, in my opinion, have hail 
jurisdiction to wind up this New Zealand company having an 
office and carrying on part of its business here as an unregistered 
company within the terms of the 199th section.

(2) L. It. 0 Eq. «17.
(.1) IIn'il. ii. 22*.

(1) 27 Ch. TV
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Thin In-ing tin- caw. what in the effect of the winding-up order 
which it is said lias been made in New Zealand This Court. u|K>n 
principles of international comity, would no doubt have great 
regard to that winding-up order and would lie indue need thereby, 
but tin- question of jurisdiction in a different question and the 
mere existence of a winding-up order made by a foreign Court does 
not take away the right of the Courts of this country to make a 
winding-up order here, though it would, no douht, exercise an in
fluence upon this Court in making the order.

• ****•
*• Having, therefore, jurisdiction to make a winding-up order 

T feel myself at liberty to sanction tile acceptance of the undertak
ing offered by Mr. Hart. I have said thus much as to my own 
opinion upon the effect of the Act. Hut there is the authority of 
In re Commercial Hunk of India (?). in which counsel of 
eminence were engaged on hoth sides. Mr. Southgate. Q.C.. 
Mr. Rristowe. and Mr. (now bird Justice) Lindley living 
for the petitioners, and Mr. (now land Justice) Haggallay ami 
Mr. Kekewich for the official liquidator of the new company. There 
a joint stock company formed in India, registered under Indian 
law, and having its principal place of business in India, with an 
agent and a branch office in England, was ordered to l:c wound up 
under the Act of lKUV. and Ixml Horn illy said ( 1 ) “ I think I have 
jurisdiction to make the order; if the company is not wound up 
here, these persons will not he nhle to get their money.”

Now that case was decided in 188P. and no authority against 
it has been cited.

In rr Commercial Hank of Smith Anxlralia (.*>), a bank incor
porated in Australia, carrying on business there, and having a 
branch office in London with English companies and assets in 
England, it was held the English Court had jurisdiction to make 
a winding-up order which would he ancillary to a winding-up in 
Australia. In this cas,- the learned Judge said, “ if 1 have con
trol of the proceedings here, I will take care there shall he no 
conflict between the two Courts.”

1 think there is jurisdiction to make this winding-up order, 
which would be ancillary to the winding-up in Scotland for the 
purpose of getting in the Canadian assets and settling a list of the 
Canadian creditors, as In re Cnntellix (fi), the winding-up in Eng
land was an ancillary to winding-up in Australia for the same

(ft) an cii. r> m. men ci,. i> ion.(4) L. It. 0 fiq. Rift.
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purpose. ami there need not U-, ami should not Ih-, any conflict 
between the two Courts.

In the case of the Merchant* Haul' v. Gillespie ( < ), in the view 
I took of this case, T considered it quite unnecessary to discuss 
or decide the question as to the extent of the power of the Domin
ion Parliament to pass laws for winding-up or otherwise dealing 
with foreign insolvent trading companies doing business in the 
Dominion, because 1 thought the then Winding-up Act, 45 Vic. 
eh. 23, was not intended to apply to a company incorporated under 
the Imperial Joint Stock Company’s Acts, 1862-1867. and 1 was 
confirmed in that opinion by the action of the Dominion Parlia
ment in passing the 1st section of 45 Vic. nil. 39, which repealed 
the 1st section of 15 Vic. ch. 23, and substituted the 1st section 
of 47 Vic. in lieu thereof, the only alteration being the addition 
to the enumeration of the companies to which the to Vie. ch. 23 
is to apply of the words. “ which arc doing business in Canada, no 
matter where incorporated,” and '* which are insolvent,” covering 
it appeared to me a clear intimation that the 45 Vic. ch. 23, did 
not so apply. The question now raised in the present case is: 
Was such addition within the legislative power of the Dominion 
Parliament, or in other words was such enactment ultra rires?

If parliament has legislated respecting strictly foreign corpora
tions, and is not to be considered to be legislating respecting col
onial corporations unless they are expressly named, (see In re 
Oriental Inland Steam Conipanfi (S), surely it must lie said that 
the Dominion Parliament can in its right to legislate in reference 
to bankruptcy and insolvency, legislate respecting insolvent com
panies doing business in Canada, and with reference to property 
of such companies within its jurisdiction.

Inai-mudi then as the Dominion statute declares that the 
Winding-up Act now applies to all companies which are doing 
business in Canada and no matter where incorporated, there can 
be no douI t of the intention of Parliament to apply the Winding- 
up Act to foreign as well as domestic incorporated companies, and 
as I think such an enactment is within the legislative |n>wer of the 
Dominion Parliament., and it living admitted that this company 
was carrying on its business, and held valuable lands in Canada, 
and was insolvent, and as the provisions of the English Companies 
Act, 1862, are held to apply to foreign companies carrying on 
business in England and are worked out as nearly a* may be. or

(7) 10 Cnn. K. ('. It. 312. (S) ft Cli. A|»p. 50ft.
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left not worked out as the exigeneies of the case dealt with re
quire and inasmuch as the greater part of the assets of this com
pany would seem to In* in Canada, there is the more reason why the 
property within the territorial limits of the jurisdiction of the 
Courts of Canada should be dealt with under the provisions of the 
Canadian Art; in fact it is difficult to see how such pro|>erty could 
lie dealt with by tin* English liquidators ; and inasmuch as in this 
case it appears the liquidators under tin- English Act arc acting in 
concert with the liquidators under the Canadian Act. I ran set» in» 
reason for supposing that any conflict can possibly arise whereby 
this stockholder can be in any way damnified: on the contrary, it 
appears to me that this is the most satisfactory way by which the 
company can be wound up and its assets realized for the lx-nefit of 
the company and all the parties interested.

All the Winding-up Act. as 1 understand it. seeks to do in the 
ease of foreign corporations is to protect and regulate the pro 
)>erty in Canada and protect the rights of creditors <»f such eop|M»r- 
ation upon their property in Canada. It by no means follows that 
because all the provisions of the Act max not lie applicable to for
eign cases flirtt those portions which are should not be acted on.

The fact that liquidation proceedings have already been taken 
in Scotland under the Imperial Act. and that the Scotch liquidator 
acquiesces in the present proceedings under the Canadian Act, 
affords a tolerably good guarantee that there will be no conflict of 
authority in thi> vase, but whether lie acquiesced or not it would 
be the duty of the Courts of both countries t<i see no conflict should 
arise.

Sthono. —In the case of The Merchantx Hunk of Hulifn.r. 
v. (Mlrs/iir (*t my judgment did not proceed upon the ground 
that the legislation there invoked was unconstitutional, hut T 
stated as a reason for not adopting the rou«truction there contended 
for that such an interpretation would gi\e to the statute an effect 
which would lie ultra rires of the Parliament of Canada. Tint, 
ease raised the question of the validity of winding-up proceedings 
under our statute ns the -ole and principal winding-up of a com
pany registered under tile English Act of 1865. I adhere to what 
I then- said as applicable to the principle and original winding-up 
of such a company to which case mv opinion wn< intended t" apply 
and alone did apply.

In the present can1, however, the winding-up order has been 
granted upon the petition of the liquidator under a liquidation 
previously instituted under the Act of 1865. in Scotland, and as



WINhINfM P.VHo

ancillary to that principal winding-up. The effect of the winding- 
up here can therefore only lie to entitle the liquidator appointed 
under it to realize the assets, and after paying creditors (not 
merely creditors within this jurisdiction, hut all creditors) to 
remit the balance (if any) of the assets to the liquidator in Scot
land to be applied and distributed as may then- he directed bv the 
proper forum.

In other words this winding-up is subsidiary to the same pro
ceeding which had In-en previously instituted in the forum of the 
domicile of the corporation. 1 am of opinion that an order thus 
limited as this is authorized by the statute, and that it is entirely 
within the powers of the Dominion Parliament to confer such a 
jurisdiction.

The ap|H-al must he dismissed.
The rest of the Court expressed like views.

Winding-up. Canadian and Provincial Companies.

The principles and practice pertaining to winding-up proceed
ings arc to he found in comprehensive statutory provisions and in 
the large jurisprudence which has grown up around them. There 
cannot he provided here, in the space available, more than one or 
two cases indicating the principles to Ik* followed in order to bring 
any case within the winding-up provisions. In this collection of 
cases then- will be found, in their more appropriate place, a number 
of decisions upon obligations sought to he enforced in winding-up. 
They fall more properly under the specific head of the particular 
subject matter, hut at the same time they are illustrative of wind
ing-up rules and principles. Such for instance are :

Winding-up in Case of Insolvency.

Seel ions .*! mid 4 of U. S. Canada. Cap. 144.
3. A company i* deemed insolvent.—
(а) if it is unable to pay its debts as they beeome due ;
(б) if it enlls a meeting of its creditors for the purpose of compound

ing with them :
(c) if it exhibits a statement showing its inability to meet its lia

bilities :
(ill if it lias otherwise acknowledged its Insolvency:
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(c) if it .MNNigiiK, miwvi'n or (Uhimiw-h of, or attviuplN or is about to 
assign, remove or <ii*|ioH<- of, any of its property, with intent tn 
ilvfruud, defeat or delay creditors, or any of them :

(/) if, with such inti-nt, it has procured the money, goods, <ihatt<‘ls, 
land or property to be eeleed, levied on or taken, under or by any 
process of execution ;

(<j) if it has made any general conveyance or assignment of its property 
for the benefit of its creditors, or if. being unable to meet its lia
bilities in full, it makes any sale or conveyance of the whole or the 
main part of its stoek in trade or assets, without the consent of its 
creditors, or without satisfying their claims or.

(h) if it permits any execution issued against it., under which any of 
its goods, chattels, land or property are seized, levied upon or 
taken in execution, to remain unsatisfied fill within four days of 
the time fixed by the sheriff or proper oflieer for the sale thereof, or 
for fifteen days after such seizure. It. K.. e. 129, s. ft.

4. A company is deemed unable to pay its debts as they become due.
whenever a creditor, to whom ..........uupuny is indebted in a sum exceeding
two hundred dollars then due. has served on the company, in the manner in 
which process may legally he served on it in the place where service is 
made, a demand in writing, requiring the company to pay the sum so due. 
and the company has. for ninety days, in the case of a hank, and for sixty 
days in all other cases, next succeeding the service of demand, neglected 
to pav such sum. or to secure or compound for the same to the satisfaction 
of tin- creditor, it. 8.. e. 129. s. «1.

Winding-up. Notice of Application. Evidence of Insolvency.

Hi: THE QI ” A WELLE VALLEY FAKM1N0 COMPANY, 
LIMITED.

1888. 5 M. 1?. 160.

Till: qvrkn's bkvch, mavitopx.

Taylor, C.J.:—This is a petition for n win<1ing-up order, pre
sented under the Winding-up Act. I*. S. ('. oh. 1*9. by the Scottish- 
American Investment Company. Limited, who claim to lie creditors 
of the Qu’Appelle Valley Farming Company, limited. On the 
argument, counsel for the respondents admitted that they are a 
trading company subject to the provisions of the Winding-up Act. 
No affidavit has been filed denying that the petitioners are. as they 
claim to he. creditors, but the making of an order is opposed on a 
number of technical grounds. By their charter, the town of Chat
ham. in Ontario, is named as the chief place of business of the 
respondents, hut it was admitted that this lias sinee been changed 
to the city of Winnipeg, in this province. The petition for a wind
ing up order is, therefore, under see. 8. properly made to this Court. 
The actual business operations of the respondents, while carried on, 
were mainly carried on in the North-West Territories, in the
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Western District of Aasinilioia. Xo business, it is alleged, has actu
ally been carried on by tile respondents since some time in the
summer of 188b.

The petitioners are the holders of debentures issued by the 
respondents to the amount of $150,000, and the interest upon these 
falling due and payable on the 86th of February, 1887. amounting 
to $1,.‘>00, not lieing paid, the petitioners sued upon the coupons in 
this Court, and on the 81st of March, 1887. recovered judgment for 
$1,545.06. Afterwards an action for the same indebtedness was 
brought in the proper Court in the North-West Territories, and a 
judgment was recovered there on the 18th of May. 1887. Writs of 
execution against the goods and lands of the respondents were issued 
on these judgments to the sheriff of the Eastern Judicial District 
in Manitoba and to the sheriff of the Judicial District of Western 
Assiniboia in the North-West Territories, and in both these cases 
these officers have returned the writs nulla bona ami nullte feme. 
The petitioners having failed to realize the amount due them by 
process issued on these judgments, now apply for a winding-up

At the outset, the objection is taken that 110 order can be made, 
or at all events, that no order should lie made without notice being 
first given to the creditors, contributories, shareholders or members. 
It is urged that as the effect of a winding-up order is. under secs. 
16 and 66, to render void executions obtained against the company 
to be wound up, the Court should know whether there are any such 
before making an order, which will have the effect of destroying 
vested rights acquired by creditors under such executions. That 
sec. 66 corresponds with sec. 83 of the Insolvent Act, 1875, but it 
was sought to distinguish it. and it was argued that the two cases 
were different: for under the Insolvent Act, a creditor could apply 
to have the insolvency proceedings set aside, while lie can make no 
application to set aside a winding-up order. Now that is scarcely 
correct. There may be such a provision in the Insolvent Act. though 
I have been unable to find it. but see. 18 of the Winding-up Act 
does provide that the Court may, at any time after a winding-up 
order is made, upon the application of a creditor or contributory, 
make an order staying the winding up. either altogether or for a 
limited time. The proceedings in Clarke v. I'nion Fire Insurance 
Company (1 ) were on the application of a shareholder to discharge 
the winding-up order. The proceedings may. under sec. 8. be taken 
upon notice to the company, although under see. 80 a liquidator 
cannot he appointed unless notice is given to the creditors, con
tributories. shareholders or members. In Clarke v. In ion Fire

(1) 10 O. It. MO.
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Insurance Cain/in nil (1). Pruiidfoot, ,1.. said. notice need he 
given to tin* company only, and perhaps also to creditors who have 
brought actions against the company and whose actions would be 
stayed by the winding-up order. Burton. .I..V, in Re In inn hire 
Insurance Coni/iani/ ('i I thought it reasonably clear that it was not 
the intention of the Legislature that any winding-up order should 
Ih- made until notice had Ih*oii given to the creditors, contributories, 
members and shareholders. Paterson. J.A.. was. however, in the 
same case of a different opinion. “ It is. lie said, at p. 2SV. worth 
while to note particularly that the notice required by mm . ’! I ( m»w 
see. 20) is notice of the intention to appoint a liquidator, not notice 
that a winditig-up order is applied for. 'I’he only notice prescribed 
for that proceeding is the four-day notice to the company under sec. 
Id (now sec. 81. It may. therefore, he questionable whether it is 
contemplated by the statute that a creditor or contributory attend
ing on a notice under see. 2 I (now sec. 20) shall Ih- heard to object 
to a winding-up order being made, even if that proceeding stood 
by adjournment for the same day. lie certainh could not appeal 
to the language nf the statute in support of such a claim. . . It
should also be borne in mind that the notice to the company re
quired by sec. Id (now see. 8) is notice to the directors or others 
who represent the joint interests of the members of the corporate 
body, and may reasonably In- taken to he. as the Legislature in sec. 
Id treats it. as sullieient notice of the application for the winding-up 
order; while, when the separate interests of individuals or classe», 
are involved, as they may be in the choice of a liquidator, notice of 
a different kind, such as that required hv m-c. 21 (now see. 20) be
comes necessary.*’ Mr. Justice Osier agreed with the view taken 
by Paterson. J..V It seems to me that the plain words of the statute 
are against the objection.

Tn dealing with the question of whether an order should or 
should not he made, it does not seem to me that assistance can be 
derived from the English eases cited, which lay down that where the 
creditor cannot obtain payment without a winding up, then the 
order is to Ih- made e.r i/ehihi jnstiln. The English Act contains 
words not found in the Canadian Act. and in England an order may 
l>e made “ Whenever the Court is of opinion that it is just and 
equitable that the company should be wound up." With us. the 
case must Ih- brought within the terms of the statute.

By sec. d. the Act applies to the classes or kinds of companies 
there mentioned—(a) which are insolvent, or (l>) which are in 
liquidation or in process of being wound up. The respondents have 
not been doing business for nearly two years, but I do not think they

(2) 1.1 O. A. ït.. nf p.
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aw in liquidation or in process of living wound up within the mean
ing of that section. Are they then insolvent? A number of cases were 
cited as to the meaning of the word insolvent, but it seems to me 
that, for the purpose- of this Act, the word insolvent is defined 
by sec. *i. and that only can he looked at. That see. 5 says a com
pany is deemed insolvent if any one of eight different things has 
happened. No effort was made t<> make out the respondents as in
solvent on account of three of these, living clauses (M, (r) and 
(/I. It was sought to make all the others applicable.

By sec. 5, clause (a), a company is deemed insolvent 41 If it is 
unable to pay its debts as they become due.** Section <i then declares 
when it is that a company is to he deemed unable to pay its debts 
as they become due. It is to be so whenever a creditor for a sum 
exceeding $200 then due serves on the company in the manner in 
which process may legally lie served on it in the place where service 
is made, a demand in writing, requiring the company to pay the 
sum due and the company has for sixty days neglected to pay such 
sum or to secure or compound for the same to the satisfaction of 
the creditor. In the present case, a demand in writing was served 
uiNin two directors of the company and the debt claimed has neither 
been paid, secured or compounded. But such service was not ser
vice. in the manner in which process might legally he served on the 
company in the place where service was made. The service of pro
ves- in this province upon corporations is provided for by sec. 41 
of the Queen’s Bench Act. 1885. and it may lie served “ on the 
mayor, warden, chairman, reeve, president, or other head or chief 
ollieer * * or on the cashier, treasurer, manager, secretary,
clerk or agent of such corporation or of any branch or agency 
thereof in the Province.** Birectors are not named among the per
sons who may be served. Then it appears from an atlidavit filed 
that Mr. Eberts, the secretary-treasurer of the company, who was 
one of the persons upon whom service of process might legally have 
been effected, was living in the city and was actually in the city at 
the time service of the demand was made. It is urged that under 
sec. IV. the Court has power to order substitutional service or to 
homologate previous service, and that an order might and should 
now he made homologating the service effected upon the directors. 
I do not see how such an order can he made, for the Court will never 
make an order for substitutional service or homologating a service 
effected upon a person other than one who primarily ought to be 
served when it is not shewn that there could lie any difficulty in 
serving him. and here Eberts, the person, could have been served, 
clearly then the respondents are not brought under clause (a).
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11 is, however, sought to bring them within clause (d) ami it is 
urged that the company has acknowledged its insolvency, hy not 
paying the debt, allowing itself to he sued, judgment to he recovered 
and executions to In- returned nulla bona. I do not think so. These 
are all circumstances from which perhaps a state of insolvency might 
be inferred, but that is not what the statute means by acknowledging 
its insolvency. To bring a company within the clause, there must,
I think, be something actively done by it as an acknowledgment. 
This seems plain from the clause, standing as it does immediately 
after two other clauses -aying a company is deemed insolvent “ If it 
calls a meeting of its creditors for the purpose of compounding 
with them. If it exhibits a statement shewing its inability to meet 
it* liabilities." Then comes tin- clause, “If it ha> otherwi-c 
acknowledged its insolvency.*’

Neither has tin- company been brought within clause (#■). It i- 
sworn that an assignment or transfer of the property of the com 
panv to the Hell Farm Company was made, to defraud, defeat or 
delay its creditors: hut that is not the way in which to prove a 
fraudulent transfer. The facts should lie stated, and then it is 
for the Court to say whether, upon these facts, the transfer was. 
or was not, of that character.

Clause (ff) provides that the company is to be deemed insolvent 
'• If, being unable to meet its liabilities in full, it makes any sale 
or conveyance of the whole or main part of its stock-in-trade or 
assets without the consent of its creditors, or without satisfying 
their claims." The affidavits here are that the company has never 
set. apart out of profits, the amount which the hv-law under which 
the debentures were issued required to be set apart annually as a 
sinking fund. Also, that in 1S8C*. the company assigned and trans
ferred to the Hell Farm Company all their property, real and per
sonal, and have never since carried on any business. It is also sworn 
that at the time of such transfer the company was unable to meet its 
liabilities in full, ami the transfer was made without the consent of 
its creditors and without satisfying their claims. It is objected that 
the affidavits do not shew sufficiently the means or sources of know
ledge of the deponents. The affidavits are made by the solicitors for 
the petitioners, who swear they have been acting as the agents of the 
petitioners, since March, 188o. in looking after their claim against 
the respondents under the debentures in question. The sources of 
their information are stated to bo conversations as to the position 
and affairs of the company with the president, secretary-treasurer, 
and general manager. One of the solicitors says further, that the 
Roll Farm Company, to which the respondents made the transfer
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in 1886. ii in I which it is said has since carried on the business pre
viously carried oil by the respondents, in 1881 obtained from the 
petitioners a loan to enable it to carry on operations, and he for n 
time acted as a director of that company for the purpose of looking 
after the interests of the petitioners, and while so acting he became 
familiar with the affairs of the Bell Farm Company, and inci
dentally with the affairs of the respondents also. Hr Fortune Cum- 
pant/ (8) was a case in which the jietitioners were resident in 
Australia. The rule of Court required an affidavit from the peti
tioners. to he sworn and filed within four days after the petition 
was presented, and as this could not be complied with an application 
was made to have this statutory affidavit disjienseil with. The Vice- 
Chancellor thought the proper course would he to apply to the 
Lord Chancellor, and accordingly an application was made to Lord 
liatherley and Ijord Justice (iiffard. They said, that if an affidavit 
were filed bv some person deposing from his own knowledge and 
not merely to his belief, as to the facts stated in the petition, such 
affidavit might, under the circumstances la* admitted as sufficient. 
'Thereupon the solicitor made an affidavit as to the company having 
ceased to carry on business, being involved in debt, having no 
money and having expended their capital, and that he had learned 
these facts from the secretary of the company. The evidence was 
considered sufficient. 'The affidavits here go quite as far, if not 
further, than that, and I think I should hold them sufficient, 
especially where there is no contradiction of the facts sworn to. 
indeed, no attempt to contradict them, although the secretary- 
treasurer, one of the persons with whom the conversations arc said 
to have taken place, has filed two affidavits on other points.

That executions have been issued and returned nulla bona does 
not bring the respondents within the letter of clause (</), which 
speaks only of a company permitting an execution under which a 
seizure has been made to remain unsatisfied, but certainly it is 
within the spirit of that clause. In England, under the Companies 
Act, 1862, sec. 80. sub-sec. 2, a company cannot be deemed unable 
to pay its debts unless the judgment creditor petitioning has actually 
issued execution and such execution has liecn returned unsatisfied 
in whole or in part. In He Flagstaff, etc.. Company ( i), no execu
tion had been issued, because the solicitor of the company told the 
creditor there was no property of the company on which lie could 
levy, and that it was held relieved the creditor from the necessity 
of actually levying. So. although in England service must lie made 
at the registered office of the company. Where that had lieen pulled

csil it. to Fii|. :too. (4) L. It. 1*0 Ki|. LW.
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down, service at another place was. in lie Fortune Company (3), 
held to Ik* sufficient.

The case is, however, within the terms of clause (</) and 1 must 
hold on the evidence that the company, when unable to meet its 
liabilities in full, made a conveyance of the whole or main part of 
its stock-in-trade or assets without the consent of its creditors and 
without satisfying their claims, and is. therefore, subject to have 
an order made for winding it up.

As notice has not yet I icon given to the creditors, contributories, 
shareholders or members, a liquidator cannot be appointed, and 
that must lie done when the winding-up order is made. I make no 
order at present, but adjourn the consideration of the petition for 
such a time as will admit of notice I icing given.

Winding-up. Evidence of Insolvency under the Act.

In he KWART CARRIAtiK WORKS. M M IT till.

1004, 8 O. L. R. 521.

MAGEE, .1.

This was a petition by the Ounlop Tire Company for an order 
for the winding up of the Kwart Carriage Works. Limited, under 
the Oominion Winding-up Act.

Magee, *1. This company is a trading company, ine 
under the Ontario Companies Act. on February 19th. 1903. among 
the objects of the company being to acquire the business of Mr. 
James Kwart. The nominal capital is $100,000. in 1.000 shares, 
of which 291 shares were subscribed, and 133 shares are paid up. 
Of the $ Hi. I oo owing upon subscribed shares, a sum of $500 is said 
to be owing from one director, $100 from another, $15,000 from 
Mr. .lames Kwart—described as manager, who holds 250 shares— 
and it is alleged by the petitioners that another shareholder, Mr. 
Ihirlis. described as “ secretary.” really subscribed for $3,000 of 
stock, although only appearing as holder of $1,000 fully paid, and 
that $2,000 is owing upon that subscription.

The jietitioiiers. the Dunlop Tire Company, are judgment 
creditors for $205.81. made up of $193.97 debt and $11.87 costs— 
their judgment being recovered on July 9th, 1901.

0208
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The petitioners allege that a writ of fi. fa. was issued on July 
9th, 1904, under their judgment, and that the Ewart (-ompany jrm- 
mitted the execution so issued against them, and under which their 
goods, chattels, lands and property were seized to remain unsatisfied 
for more than fifteen days after seizure of such goods by the sheriff, 
and that the judgment and execution is wholly unsatisfied, and that 
the Ewart Company are unahle to pay their debts as they become 
due.

[The learned Judge then referred to other allegations in the 
petition not material to this report, and continued :]

On the facts disclosed in the affidavits, I would consider it de
sirable in the interests of the outside creditors that a winding-up 
order should issue. The amounts owing from two or three directors, 
the claim of another, the mortgage without authority from share
holders, and the absence of available assets so soon after the com
pany’s organization, are circumstances which render it reasonable 
for creditors to ask that the control of the company’s affairs he not 
left with the directors.

The question is. have the petitioners shewn sufficient ground, as 
required by the Winding-up Act. If. S. C. 188(1. ch. 129. for grant
ing their petition.

Counsel for the petitioners claimed that they were entitled 
to an order under clauses (a), (d), (g), and (h) of sec. 5 of the 
Act.

As regards clauses (d) and (g), even if there were proof of 
facts to bring the company within either, there is no allegation of 
such facts in the petition, not even a general allegation of insolvency 
of the company, hut only of particular facts not coming under 
either of those two clauses.

In In re Wear Raffine Works Co. (1). an order was refused 
upon that ground : and see also In re Briton Medical and General 
Life Associai ion (2), and Re Grandi/ Stove Co. (3).

As to clause (h), there is here no evidence of a seizure. The 
petition alleges a seizure, hut the solicitor’s affidavit only states that 
the sheriff informed him he proceeded to make a seizure, hut found 
that all the goods, etc., were claimed under a mortgage, and his 
return must he nulla bona. This would rather imply that no seizure 
was in fact made ; hut, even if this proceeding to make a seizure 
could be interpreted as the making of one, there is nothing to shew 
when it took place or that fifteen days had elapsed. The secretary’s

fl) (1875). L. It. lOCIi. 188. (2) (1880). 11 O. It. 478.
(3) (1WM). 7 O. L. R. 252.
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affidavit verifying the petition in general terms on information and 
belief cannot lie taken as sufficient, especially as the sources of the 
information arc given, ami manifestly do not relate to that fact.

As to clause (a) of see. 5, the petition makes a direct allegation 
under that clause of the company's inability to pay its debts as tlu-v 
become due, but no evidence is given of a demand in writing, and 
neglect by the company to pay within sixty days thereafter, as re
quired by sec. (5, which specifies when the inability to pay debts shall 
U> deemed to exist, in lie The Qu'Appelle Valley Farming Co. ( 1), 
and lie Rapid City Fanners' Elevator Co. (5), it was held by 
Taylor, C.J., that sec. <i specifies the only way of bringing the case 
under clause (a) of sec. 5, a view apparently taken also by Pmud- 
foot. .1.. in lie ttriton Medical ami General Life Association ((i), 

and in which 1 concur.
In England other proof is sufficient, as sec. 80 of the Com

panies Act (1802). 25-20 Viet. ch. 80, only requires it to be to the 
satisfaction of the Court.

On the petition as it at present stands, and with the present 
proof, I do not see my wav to grant an order; but as it appears to 
I M3 a case in which the company should be wound up, the petitioners 
may, if they so desire, amend the present petition, and offer such 
additional evidence as they may be advised, and again present it 
within fourteen days.

Winding-up. Necessity for Proof of Insolvency.

Re GHVNDY STOVE COMPANY.

1«»04, 7 0. L R. 252.

MEREDITH, C.J.

Petition by shareholders to wind up the company under tht 
Winding-up Act (Dominion) on the ground that the company was 
insolvent.

Meredith. :—The material filed in support of the petition 
does not bring the case within section 5, but the company appears

(4) 5 Man. L. R. 16ft. (6) » Man. L. It. 574.
(fl) II O. It. ITS.

O.L.—1»
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upon the motion ami admits its insolvency and consents to the 
winding-up order being made, and the question is whether in these 
circumstance* it should lie made.

A winding-up order has or may have an important effect upon 
• lie rights.of shareholders and others not parties to the proceedings.

The winding-up of the business of the company is deemed to 
have commenced at the time of the service of the notice of presen
tation of the petition for winding-up (section 7).

Transfers of shares, except transfers made to or with the sanc
tion of the liquidators under the authority of the Court, and every 
alteration in the status of the members of the company after tie* 
commencement of the winding-up are void ,section 1.1 (?)), and 
the period* mentioned in sections fiR to 73 inclusive, which deal 
with fraudulent preference*, are computed from the commence
ment of the winding-up.

Having regard to these considerations, it appear» to me that 
the order ought not to Ik* made in this case and that the petition 
should be dismissed.

Re Flagstaff Silver Mining I'o. of I hilt. (1 ) and Re Y ate Col
lieries and Limeworle Co. Ci) ; irrespective of the fact that the 
admission which was received as evidence of insolvency was made 
before the proceedings were taken, are distinguishable, because 
under the English Act proof of the company’s inability to pay its 
debts is sufficient to warrant the making of the winding-up order, 
while under our Act the company must have exhibited a state
ment shewing its inability to meet its liabilities, 5 (r). or other
wise acknowledged its insolvency. 5 (d), and neither of these 
things is shewn to have happened.

The motion is refused without prejudice to a new petition being 
presented.

(1) (1*7.1). L. It. L'o K.,. LMt*. <L') <1**n>. W. N. 171.
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Winding-up. Discretion of Court as to Making Order.

Be MAPLE LEAF DAIRY COMPANY.

1901, 2 O. L. It. 590.

BOYD, C.

Petition by a creditor for the winding-up of tin- company under 
the Dominion Art.

Loyd. :—This is a comparatively small concern, incor|K»r- 
atcd 13th dune. 1ÎNM. and making assignnient for benefit of credi
tors on 15th Octolier. 1901. Capital Mock $10,000 in 100 shares 
• d $35 each: of these (17 have been subscribed for. of which 39 wen- 
allotted as fully paid up in purchase of a private dairy business, 
the details of which are disclosed to the public by papers filed in 
the office of the Provincial Secretary.

On the remaining 36 shares taken there is a balance outstand
ing of $316. They were subscribed to he paid for in cash, and it 
is on affidavit stated and not denied that there will In- no difficulty 
in realizing payment of these unpaid balances of stock.

Leaving out a claim of $3.000 odd of the Canadian Supply 
Company, for which they are willing to take in satisfaction a cer
tain property of about equal value on which they have security, the 
liabilities are $3.108 and the assets $1,896.

TTnder the assignment the first meeting of creditors was held 
at Ottawa on the 38th October, at which a statement of affairs 
was fully given by the assignee. It was attended hv almost all 
the creditors, who confirmed the appointment of the assignee, and 
appointed five inspec tors of special competence.

The present petitioning creditor then filed his claim, and no 
objection to the proceedings was made by his solicitor.

The shareholders and the creditors as a whole, some 35, with 
the sole exception of the applicant, an- content and desirous that 
the proceedings to liquidate should he continued and closed under 
the existing assignment.

Judgment was obtained on the same 28th October by the peti
tioning creditor for $301, a sum just sufficient, to give him a status 
under the Winding-up Act. Another judgment was obtained by 
another creditor, Osborne, on the 9th October, who accedes to the
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prosecution of the assignment, and was appointed one of the 
inspectors.

The petitioner takes his stand on Re William Lamb Manufactur
ing Co. of Ottawa, (1) and says his right to an order is ex débita 
justifier. There are dicta in that case disagreeing with the prior 
decision of Wakefield Italian Co. v. Hamilton Whip Co. (2) I am 
unable lo hold as indicated by Meredith, C.J., that the Court has 
no discretion in granting or withholding the order asked for under 
sec. D of the Winding-up Act. (3) The Court has to look not 
merely at the one creditor who applies, but at the body of creditors, 
who have the main interest in the assets, and ascertain, if it can, 
their attitude. In the case of a small affair like this, it would be 
most unfortunate if the costs were to lie in part duplicated, and 
as to the balance increased by the more elaborate proceedings under 
the Dominion statute. I think the applicant, so far as dividend 
is concerned, will fare better under the method of realization now 
in operation than would result by means of compulsory liquidation.

In In re Haycraft Cold Reduction, etc., Co. (4) Cozens-Hardy, 
,T.. says: “ The existence of a voluntary winding-up is a strong 
reason why the Court should decline to interfere” |by granting a 
compu’sory order|, “but circumstances may justify interference. 
The most common instance, no doubt, is where the Court holds 
that the resolution to wind up voluntarily has been passed fraudu
lently. but that is not exhaustive.” No imputation of fraud or 
collusion is here made.

No doubt, a creditor is entitled, having brought himself within 
the conditions of the Act R S. C. ch. 121), to have the company 
wound up by the Court as a general rule: but there are several 
exceptions to this, one of which arises where there would be no 
tangible advantage to the creditor in directing a compulsory liqui
dation ; and another is where the? creditors have almost unanimously 
entered iijnin a xoluntary liquidation under the Ontario Assign
ments Act.

The distinction is succinctly made in In re West Hartlepool 
Ironworks Co. (o). that, though the applying creditor may In- 
entitled to a winding-up order ex debito ju»lHue as against the 
company, he is not so entitled as against the wishes and opposition 
of all tile other creditors. This is the present case—the great IkkIv

(1) (lboo). .12 U. It. 24.1. (2) (180.1). 24 O. It. 107.
(.'{) J». Tin* ('ourt limy nmko tin* order applied for. nut y dismiss tlir* peti

tion witii or without costs, may adjourn the hearing conditionally or un
conditionally, or may make any interim or other order that it deem* just.

(4) MfXMtt. 7 Man*. 24.1. at p. 240. (tt> (187ft). L. It. 10 flh. 018.
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of creditors are content with and are proceeding under the volun
tary assignment—this one creditor seeks to superinduce upon that 
the extra expense of proceedings under the Dominion statute. The 
estate is small and cannot stand much depletion for costs, and, in 
my opinion, the interests of the creditors are host served by letting 
the assets be administered as they propose. The observations of 
Mr. Justice Kay in In re Xew York Exchange (fi), are not with
out pertinence to this company : see In re Greenwood tV Co. (7).

I make no order in the present case, hut refuse without costs, 
as He Willùnn Lanihe Manufacturing Co. of Ottawa (1) justified 
the application. For like reasons 1 would give leave to appeal if 
security for cost* L given by the applicant, who resides in Quebec.

It is a case in which 1 e respondents should he allowed to add 
their costs to their claims.

Winding-up. Effect of Order upon Subsequent Action by and 
against Company or Shareholders.

S1IAYKit v. COTTON.

I89«i, •>:$ O. A. It. IV«i. 

tiii: corin’ or viteal, ontaiiio.

The plaintiff was a judgment creditor of the Tribune Printing 
Company, a company duly incorporated under the Ontario Joint 
Stock Company’s Letters Patent Act. It. S. O. eh. 157, and on the 
:trd of April, 1891, on his application, an order was made under 
the Dominion Winding-up Act. It. S. C. eh. 1V9. declaring the 
company insolvent, directing that it should he wound up. and re
ferring the matter to the Master in Ordinary, and on a subsequent 
application by the plaintiff a liquidator was appointed. No further 
step was taken in the winding-up proceedings, and no the 18th of 
.1 une this action was commenced against the defendant as an alleged 
contributory asking payment of the amount due on his stock, in 
accordance with the provisions of sec. (11 of the Ontario Joint Stock 
Company's Letters Patent Act, 11. K. O. eh. 157. The defendant 
pleaded the winding-up order as a bar to the action.

(ft) (1WW). rtn Ch. D. 4M. lit Pt». 417. 4M.
(7) (MOO). 7 Mans. 4M.
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The Queen’s Beneli Division gave judgment for the plaintiff for 
the amount unpaid on the stock.

Defendant appealed.

Haoakty, C.J.O., Button, Usi.ek and Mavlknna.n. .1.1.A., 
delivered written judgments that the appeal Ik* allowed.

Maclknnax. J.A.:—With great respect, I think this ap|H*al 
should Ik* allowed. The question is whether a winding-up order is a 
defence to an action by a creditor of a company under sec. 61 «if 
the Ontario Joint Stin k Companies letters Patent Act against a 
shareholder who has not paid up his stock in full. The action was 
brought against the shareholder after the making of a winding-up 
order and the appointment of a liquidator under the Dominion 
Winding-up Act, li. S. ('. eh. Pill, ami I think the winding-up order 
is a defence.

The judgment of the Divisional Court proceed* upon the absence 
from the Winding-up Act of any section corresponding to sec. 1H8 
of the English Companies Act prohibiting actions against contribu
tories after an order is made for winding-up, ami the absence of any 
provision which can In* properly construed as creating such a pro
hibition. With great res|iect. I think the bringing of such an action 
is contrary to the whole seo|ie and intent of the Winding-up Act. 
Cnpaid stock is an asset of the company, and the moment a wind
ing-up order is made, that unpaid stock has, in effect, been appro
priated for rateable distribution among the creditors of the com
pany. The order is, in effect, a judgment of a coni]K*tent Court 
making such an appropriation, and it is binding on the company 
and also iijmiii all the creditors ami shareholders, and the object of 
tin- present action is to have the unpaid stock paid and applied con
trary to tin- terms of that judgment. The winding-up order requires 
that the st<K*k shall In* applied to the payment of all creditors with
out preference or priority, while the action seeks t«i have it paid 
exclusively to the plaintiff. There are many sections of the Wind
ing-up Act which, in mv judgment, shew clearly that the action 
cannot In- maintained. Section 1. declares that “Every attach
ment, sequestration, distress or execution put in force against the 
estate or effects of the company after the making of the winding-up 
order shall be void.” The present action is in the nature of a 
proceeding to have execution against the company’s assets, that is, 
the unpaid stock, and i think the creditor who has renivored judg
ment against the company has no more right to issue a act. fn. 
against a shareholder than to issue an execution against the com
pany’s goods. Section 30 requires the liquidator to take into his 
custody or under his control all the property, effects and choses in
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action to which the company is or appears to be entitled ; see. 3!) 
forbids any action, suit, attachment, seizure, or other proceeding of 
any kind whatever for enforcing any claim for a debt, privilege, 
mortgage, lien or right of propcrt.\ upon, in or to any effects or 
property in the hands, |m>sscssioii or custody of a liquidator, other 
than by an order of the Court on summary petition ; secs. 42, 13, 4 I, 
and subsequent sections, shew how the unpaid stock of the share 
holders is to he recovered and applied under the winding-up: and 
the concluding part of sec. I I i> express that the unpaid stock is to 
he deemed an asset of the company, and a debt due to the company, 
and payable as directed or appointed under the Act. And again, 
sec. tiff in effect prevents the enforcement of any judgment against 
the company’s assets by any execution, levy, or seizure, garnishee 
order, or other process or proceeding if before payment over to the 
plaintiff of the money the winding-up has commenced, with the 
single exception id' any lien or privilege for costs.

1 think all these sections of the Act leave no room for the con
tention that the present action could properly he commenced or 
proceeded with against the defendant as a shareholder of the com
pany. The respondent, however, relied upon sec. !H> of the Act, 
which declares that the powers conferred by the Act on the Court 
are in addition to and not in restriction of any other powers sub
sisting either at law or in equity of instituting proceedings against 
a contributory or flic estate of any contributory for tin» recovery of 
any call or other sums due from him or his estate, and such pro
ceedings may he instituted accordingly. I do not. think this section 
at all assists the respondent or supports the judgment. It C evident 
that this section has no reference to any action or proceeding by 
or on behalf of a creditor, but to actions or proceedings in further
ance of the winding up. It would probably apply, for example, to 
the case of a deceased contributory or debtor of the company wlm<e 
estate was not sufficient to pay all creditors in full. In such a case, 
it might be necessary for the liquidator, either in his own name or 
in the name of the company, to obtain judgment or order for the 
administration of the estate of the deceased person, instead of en
deavouring to recover the debt, or a rateable share of it. by summary 
order, as in other cases.

I ought to add that, in nix opinion, the absence of any provision 
similar to sec. IMS of the Companies Act in Kngland can have no 
effect in qualifying the operation of the sections of our on n Act to 
which T have referred.

1 am, therefore, of opinion that the appeal should be allowed, 
and that the action should be dismissed with costs.

Appeal allowed.
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Winding-up. Leave to Proceed against Company in Liquidation. 
When Permissible.

He LAKE WINNIPEG THAN SPORT ATION LUMBER AM) 
TRADING COMPANY, LIMITED, PAULSON’S CLAIM.

i8Di, ; m. h. eot.

TAYLOK, C.J.

Tayloii, —Some time ago. an order was made, under 
Rule 59. of the Rules under the Winding-up Act appointing 
Thompson, Codville & Co., and 'I’urner. MeKeand & Co., to repre
sent the creditors, in and alaiut the proceedings relating to the 
winding up. This rule is the same as the English Rule 61, except 
that the English rule says the person so appointed is to represent 
the creditors “ at the expense of the company,” while rule 51) says. 
“ at the expense of tin- company or otherwise as shall seem proper.” 
By the order made in this matter, the question of costs was re
served. The question of costs has now been spoken to by counsel 
for the creditors ami the liquidator. The creditors appointed take 
tlie position that, while they are ready to hear any costs incurred 
by the appearance of counsel or of a solicitor on their own behalf 
and in connection with matters which affect their interests, they 
are not willing to incur personal liability for the costs of the 
attendance of counsel or a solicitin’ in the general interests of the 
creditors as a body.

I am not aware of any decision on the question of the costs of a 
creditors’ representative in this province or in Ontario. In Eng
land, the eases on the subject are by no means consistent or satis-

In Emden’s Law of Companies, it is said, at p. Ill), “ Except in 
special cases, the costs of the appearance of a creditors’ repre
sentative will not he allowed.” In Aston's I'osr (1 ), a witness was 
ordered to attend and he examined at his own expense, and from 
this order he appealed, the appeal being dismissed with costs. The 
creditors’ representative had not been served with notice of the 
appeal, but counsel appeared for him and asked for costs, sub
mitting that it was his duty t«> attend. The Lords Justices directed 
that he should have the costs of his appearance out of the estate.

m 4 i>. & J. nan.
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IIlimit s Case (2) was an apjical by a person placed on the list of 
contributories. Counsel for the creditors' representative appeared, 
as well as counsel for the general manager, and the appeal is said 
to have been dismissed with costs, including those of the creditors' 
representative, hut it is not said whether these were to lie paid by 
the appellant or out of the estate.

Re 8a roll Life Assura me Co. (3) was an adjourned summons 
hv the official manager of the Kra Co.. to establish a debt claimed 
to he due that company, hut the claim was disallowed. Counsel for 
the official manager submitted that the creditors* representative of 
the Kra Co. was not entitled to appear, and ought to have no costs, 
lie said it had been decided that he might appear to resist a claim 
against the official manager. Imt lie had never teen allowed to appear 
to support a claim which the official manager made. On the other 
side, it was argued that the creditors* representative had always 
a right to appear on a claim affecting the assets. I ‘age Wood, 
V.-lsaid, it seemed to he decided that the creditors’ representa
tive was entitled to appear in Chambers on any claim of this kind, 
and he must hold him equally entitled when the summons was 
adjourned into Court: his costs must, therefore, he allowed.

fn E.r jin rie I > mill ( I ). Budd appealed against an order placing 
his name on the list of contributories. Counsel appeared for the 
official manager and for the creditors* representative, though he 
had not been served with notice, and the ap|»eal was dismissed with 
costs. Counsel for the appellant and for the official manager 
opposed his getting costs, because lie had appeared voluntarily, and 
the interests of the official manager and the creditors were identical, 
so he ought to have allowed the official manager to fight the battle. 
Knight Bruce. L.J.. said : “ The costs of the creditors* representa
tive must he borne by the estate.** and Turner. L..L. said, “The 
Legislature has put the creditors’ representative in the place he 
occupies for the benefit of the creditors, and the contributories must 
take the consequences. IIis co>ts must he paid out of the estate.”

In Ex parle Cotlerell (Ô). the official manager appealed from 
an order removing a name from the list of contributories. The 
creditors’ representative did not join in the appeal, hut appeared 
to support it. The appeal was dismissed with costs to he paid by 
the official manager who was to reimburse himself out «>1 the estate. 
As to the creditors’ representative. Knight Bruce. I...L. »aid, lie 
thought only a small definite sum could lie allowed him out of the

(2) 1 n. F. & .! 7.1.
(Ml 2 J. & II. 40*.

(4) Ml !.. .1. H,. | 
Ci) M2 !.. .T.. Cli. ()<!.
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estate, an there wan no reason why lie should not have concurred in 
the official manager's appeal, and he allowed £5 5s.

In Ejt /Hirtf Anchor Assurance ( 'o. ((»), a question came Indore 
I ‘age Wood, V.O., which he adjourned from Chambers into Court. 
He allowed the creditors’ representative costs, treating the matter 
as if disposed of in ('handlers and declining to certify that it was a 
proper one for counsel. Against this, the creditors’ representative 
appealed, and the Lord Justices, though they dismissed the appeal, 
thought it a proper matter to bring before them. Turner, L.J., 
expressed himself thus, “ It seems to me right as a general rule 
(although it is, of course, impossible today down a general rule 
applicable to all cases and all circumstances) that where the 
creditors and the contributories have common and equal interests, 
the creditors’ representative ought not to appear on the application, 
but should leave the ease in the hands of the official manager. Where 
any question arises between the creditors and the contributories, 
then the application is properly attended, both by the creditors' 
representative and the official manager, one representing the 
creditors, and the other the contributories. “ Hut in He Hritish 
Provident Life Society (« ). where the official manager learned that 
a name should be retained on the list of contributories and the 
creditors' representative appeared to support his contention, Kin- 
dcrslev, \ .( '.. although lie struck the name out, gave both their 
costs out of the estate.

These were all matters in which there was an official manager 
appointed under Imp. Act, 11 A 12 Vic. eh. 1.1. whose position 
seems to have been somewhat different from that of an official 
liquidator under more recent Acts, as lie appears to have represented 
only the company. Hut He Overend, (iuniey <V Co. (8) was a case 
under the Act now in force in Kngland, and of which our Act is 
largely a copy. In that matter, motions by several contributories 
to have their names removed from the list were refused. The 
creditors’ representative appeared to support the contention of Un
official liquidator that they should not be removed, and asked for his 
costs. Malins, \ .( said In- would not make the contributories 
liable for these costs, “ but, as Kindersley, Y.(made an order 
that Mr. Oppcnhcim should represent the creditors, and as it 
appears to me a right thing that flic creditors should have a repre
sentative, because, although, in a certain sense, the official liquida
tors do represent them, still they cannot he expected to have that 
active interest in their India If which they would in their own behalf, I

(7) :t2 L. J. Ch. <m.
<H) l it. :\ b,,. <m.

(«) .TJ L. .1. rii. 21.1.
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think they slmulti haw their costs, hut they should conic out of the 
estate.” In Mriver a Claim (!>), an ap|M-al against an order de
claring the claim was not a preferential one was dismissed, and the 
creditors’ representative asked for costs, which were refused. Coun
sel then relied upon an order which had been made under rule til, 
and (iiffard, L.Jsaid : “ As you apjn-nr under the authority of an 
order, 1 shall give you the costs of your present appearance out of 
the estate, hut I shall discharge that order as leading to needless 
expense.*" Counsel remarking that there was no application t»> 
discharge the order, the Lord Justice replied : “ But 1 can discharge 
it, and J shall do so without prejudice to any application you may 
make when there is any special «piestion on which the appearance 
of some one to represent the creditors is desirable.*’ With all respect 
to the Lord Justice, this seems an extraordinary order to have 
made. Mow would the creditors* representative receive notice of 
any «piestion coming up specially affecting the interests of creditors, 
or how could he make any application to lie heard on such «piestion 
when the order under which alone he had any authority to appear 
for or represent the creditors had been dischargeil ?

In both these cases, the existence of an order appointing a 
emlitors’ representative seems to have been considered a sufficient 
reason for giving him his costs out of the estate. But there can be 
no doubt matters will from time to time be brought lie fore the 
Court by the «illieial liquidator, upon which there neeil he no attend
ance by the creditors* representative. I do not. however, think that 
the mere fact of the interest of the creditors and the official 
litpiidator being identical should be a reason for refusing costs. 
K\en in such a case, the matter brought up may he so important 
in the interests of the creditors that their representative may well 
attend to support tin* argument of tin* liipiidator and to urge In-fore 
the Court all that can be said for the creditors. In the Ailansmiui 
Fibre Co. (10), the Vice Chancellor refused to hear the creditors’ 
representative because the liipmlator sull'n n-ntly repres«*nted them, 
but the order be made adversely to the creditors was reversed on 
appeal. Probably had lie bean I counsel for the ivpresentativc, tin- 
cost of an appeal might have been saved. While it may he that tin- 
cost of an attendance by the creditors’ representative should not In- 
allowed in every matter which comes up, I think he shouhi he 
liberally dealt with and his costs should he allowed whenever it i> 
not undoubtedly an unnecessary attendance. Having one person 
to represent the laxly of creditors—whose costs arc pai«l out of tin- 
estate—must be a great saving of expense to the individual

<») !.. it. ft rii. iji. ( 10) L. R. 0 Oil. <m.
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creditors, rendering the employment of a solicitor or counsel by 
vavli of them unnecessary. The Court, too, has the benefit by such 
representation of learning the views of the creditors and not merely 
those of the liquidator. I do not see, however, that an order can he 
made to allow costs of an attendance by the creditors* representative 
on every occasion of a matter being brought before the Court. The 
solicitor acting for the representative must exercise a discretion as 
to the matters upon which he will attend and where costs should he 
allowed. It will he well for the judge to note that at the time, so 
that difficulties may not afterwards arise on taxation.

In this matter, the only attendance by the creditors* representa
tives since their appointment has been in connection with the ques
tion whether the liquidator should call for an assignment and de
livery of the securities held by encumbrancers on the steamer 
Aurora : and the costs of this should lie allowed.

Responsibility of Company for Tortious Act of Agent within 
Scope of Employment.

WIIITFIKM» v. N < ) ITT ! f - K A ST K R N IfAIIAVAY COMPANY.

1858, VÏ L. J. Q. B. m.

Tin: COURT of queen’s bench.

The first count of the declaration stated, in substance, that the 
plaintiffs were bankers at l.ewes, with branch banks at other 
places, constituting together the Ixjwes Old Bank : that they had 
issued large quantities of notes, which were in circulation and 
outstanding; that they had large sums of money in their hands, 
which had been deposited and lent to them by customers, who 
were entitled to draw cheques upon the said Lewes Old Bank, 
and that the said bank had never stopped payment or lieen in
solvent ; that the defendants were the proprietors of and managed 
and conducted a system of electric telegraph upon their line of 
railway, extending between the Ticelmrst Bond station and the 
Hastings station, and between London Bridge station and the 
said Ticelmrst Bond station, and divers other stations on the said 
railway, for the purpose of enabling them to transmit messages, 
and that they did transmit messages, and had the care and custody 
of all the messages transmitted, yet the defendants, while, &e..
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falsely and maliciously. Iiy means of the said telegraph transmitted 
and sent and published from the rl’ie<‘huvst Road station to the 
Hastings station, and there falsely and maliciously caused to be 
published the false, malicious and defamatory words and message 
following, of and concerning the plaint ill's, and of and concern - 
ing them as such bankers as aforesaid, and such proprietors and 
managers of the said Lewes Old Bank, and of and concerning 
the said Lewes Old Bank, that is to say. “The Lewes Bank.** 
thereby meaning the said Lewes Old Bank. “ has stopped payment,** 
thereby then and there meaning and intending that the said hank 
and the plaintiffs as such proprietors thereof as aforesaid, wen- 
insolvent and had eeused to pay. and were unable to pax their 
ni id notes, and the other demands upm them, and that the creditors 
of the said hank would he delayed and otherwise prejudiced in ob
taining the amount of their claims from the said bank.

The declaration contained several other counts, charging the 
defendants w ith the publication of other libels of the same nature.

Lord Cami'Iikll, now deliwred the judgment of the
Court:—The demurrer to the declaration in this case can only 
Ik* supported on the ground that the action will not lie without 
proof of express malice as contradistinguished from legal malice. 
But if we yield to the authorities, which say, that in an action for 
defamation, malice must he alleged (notwithstanding authorities 
to the contrary), this allegation may he proved by shewing that 
the publication of a libel took place by order of the defendants, 
and was, therefore, wrongful, although the defendants had no ill- 
will to the plaintiffs, and did not mean to injure them. There
fore, the ground upon which it is contended that an action for 
a libel cannot possibly he maintained against a corporation ag
gregate fails. But considering that an action of tort or of trespass 
will lie against a corporation aggregate, and that an indictment 
may he preferred against a corporation aggregate both for com
mission and omission, to l>e followed up by tine, although not by 
imprisonment, there may he great difficulty in saying, that under 
certain circumstances express malice may not he imputed to and 
proved against a corporation. The authorities are collected and 
commented upon in The Queen v. The (lira! Xorth of England 
Railway Company (1). in which it was held that a corporation 
aggregate may Ik* indicted for cutting through and obstructing a 
public highway : and, again, in The Eastern Counties Railway Com
pany v. liroom (2), in which it was livid, in error, that an action

(1) 9 Q. It. Hop. 31.1; m.«\ US Law .1. lt. p. (x.s.) M. <\ 1tS.
(2) «I Kxcli. Rep. 314 : s. e. 20 Law. ,1. Rep. (x.s.) Kxeli. 190.
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of trcspass may Ik- maintained against a corporation aggregate 
for an assault committed bv their servant authorized by them to 
do the act. The cases to the contrary will he found to turn upon 
the defective evidence to prove the authority of the corporation 
to do the act complained of. Instances might easily In* sug
gested. where a great injustice would In* suffered by individuals 
il their remedy for wrongs authorized by corporations aggregate 
were to lie confined to the agents employed. Therefore, without 
adverting to the second point made by the defendant’s counsel, 
that, at any rate, some of the counts impute negligence to the 
defendants in the mode of working their telegraph, we think that 
there ought to he judgment for the plaintiffs.

Judgment for the plain tiffs.

( ITIZKXS* LIFK XSSI RAM K COMPANY. LIMITKD \ 
BROWN.

L. R. 1ÎHM. A. ('. 4<3.

THE .inill lAI. COMMITTEE OF THE PRIVY COUNCIL.

A}*pcal from a decision of the Supreme Court of New South 
Wales refusing to order a new trial or to set aside a verdict for 
£($50 damages obtained by the respondent against the appellants in 
an action for liliel. The facts sufficiently appear in the judgment 
of the Board.

Lord Linih.ey delivered the judgment of their Lordships.

Lord Lin defy -The question raised by this appeal is whet he- 
a limited company is resjionsihle for a liliel published by one of 
its officers. The action has lieon tried three times. The plain
tiff obtained a verdict and judgment every time, with damages 
which have been every time increased. Counsel for the company 
I eel that it would he useless to send the case hack for another trial, 
and they therefore ask that the last verdict and judgment should 
he set aside and judgment entered for the company.

The facts are shortly as follows :—
The appellants are an assurance company incorporated with 

limited liability, and carrying on business in New South Wales.
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From January, 1!H)0, until Juins 1!H)0. tin* respondent Broun (the 
plaintiff in the action), was in the service of the company as an 
insurance agent at Tamworth. Brown was introduced to the 
company by Fitzpatrick, who was employed by the company as a 
superintendent of agencies under the terms of an agreement dated 
.1 une 12th. lh!l!i. Ilis duties will he referred to presently. Shortly 
after leaving the employment of the company, namely, in tin- 
month of .1 nly. Brown entered the service of a rival company called 
the Standard Life Association, and while in the service of such com
pany Brown visited divers of the policy-holders in the appellant 
company, and endeavoured to induce such policy-holders to leave 
the appellant company and to insure in the Standard Life Associa
tion, and for the purpose of bringing about such a result made state 
merits derogatory to the appellant company. Fitzpatrick learned 
that such statements had been and were being made, and he pub 
lisbed the libel complained of. It was a circular letter sent to 
M-vcral persons insured in the appcllaut company in answer to in
quiries made by them. It was plainly defamatory. Koine state
ments contained in it were not. true, and Fitzpatrick knew they 
were not true. There was evidence of express malice oil the part of 
Fitzpatrick. There is no note of the learned Judge’s summing-up, 
but the jury found a verdict for the plaintiff, gave him t'ilôu dam
ages. and found that “ Fitzpatrick was acting in publishing the 
libel within the scope of his employment and in the course of his 
employment."" Judgment was accordingly entered for the plain 
tiff for this sum and costs: and the Supreme Court refused to set 
aside the verdict and enter judgment for the defendants, and re
fused to grant a new trial. Hence the present appeal.

Counsel for the appellants contended, first, that the verdict 
was wrong in finding that Fitzpatrick acted in publishing the 
libel within the scope and in the course of his employment; and, 
secondly, that even if he did. vet the malice with which lie wrote 
it cannot he imputed to the company, lu suppôt of this proposi
tion reliance was placed on the well-known judgment of the late 
Lord Bramwoll in Almith v. Xorlh-Kaxlcrn A*//. Co. (1 ).

It will lie convenient to dispose of the second question first. 
There is no doubt that Lord Brain well held strongly to his opin
ion that a corjxmition was incti of malice or motive, and
that an action for malicious prosecution could not he maintained 
against a company. Lird ( ran worth in Ad die v. \Y extern Hank 
of Scotland (2), had expressed a similar opinion as to the liability

(1) 11 App. Cas. 217. ut p. 2ftu. (2) (1Wt7> !.. It. 1 11. |... He. 14ft.
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oi‘ corporations for frauds. But these opinions have not prevailed, 
and their Lordships are not prepared to give effect to them. If 
it is once granted that corporations are for civil purposes to he re
garded as persons, i.e., as principals acting by agents and servants, 
it is difficult to see why the ordinary doctrines of agency and of 
master and servant are not to he applied to corporations as well as 
to ordinary individuals. These doctrines have been so applied in 
a great variety of eases, in questions arising out of contract, and 
in questions arising out of torts and frauds; and to apply them V: 
one class o! libels and to deny their application to another class 
of lihels on the ground that malice cannot he imputed to a 
body corjiorate appears to their Lordships to be contrary to 
sound legal principles. To talk aImit imputing malice to corpora
tions appears to their Lordships to introduce metaphysical subtle
ties which an* needless and fallacious. Their Lordships concur 
with the view of the Acting Chief Justice in this case that. if 
Fitzpatrick published the libel complained of in the course of his 
employment, the company are liable for it on ordinary principles 
of agency. Fitzpatrick’s letter, although published on a privileged 
occasion, was not itself privileged; and not being privileged the 
letter must be treated as any other libel written and published by 
an officer of the company.

There remains, however, the important question whether there 
was evidence on which the jury could properly find that the publi
cation of the letter was within the scope of Fitzpatrick’s authority 
or, what is the same thing, within the scope of his employment, 
lie was engaged by a written agreement ; he was a superintendent ; 

lie was to act under instructions given to him by properly authorized 
officers and in accordance with the rules and regulations of the 
company, lie was to devote his whole time to furthering the com
pany's business, lie was to receive and pay money, keep proper 
accounts, and to supervise various agencies under him. lie was to 
lie paid a salary of Co a week and a commission on policies procured 
by him. The written agreement did not state more precisely what 
his duties were. Witnesses were called to throw further light upon 
the subject. Mr. Kedy, the general secretary of the company, said 
that if policy-holders wanted to know why the company did not 
prosecute Brown for his statements about the company, Fitzpatrick 
should have communicated that matter to the head office before 
taking action. ** It would have been his duty.” Another witness 
said his duty was to appoint and look after agents, and “to stand 
as an intermediate between the assured and the office. IIis
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authority is to secure business mid saxe business and to visit policy - 
lmldvrs whose* policies have lapsed or are likely to lapse. In the 
district itself there is no one above him.” It is clear that the scope 
of Fitzpatrick's authority and employment was wide and by no 
means clearly defined. In considering the scope of his authority 
ami employment their Lordships agree with the Acting Chief 
•Justice in thinking that the jury were entitled to act on their own 
knowledge of Colonial business and habits. They were entitled 
to consider the necessities of the case arising from the size and 
nature of the district placed under Fitzpatrick's supervision, and 
what would naturally be done in the Colony bv a person in his 
position, lie had no actual authority, express or implied, to write 
libels nor to do anything legally wrong: but it is not necessarv 
that he should have had any such authority in order to render the 
company liable for his acts. The law upon this subject cannot 
lie I letter expressed than it was by the Acting Chief .histiee in 
this case, lie said: u although the particular act which gives the 
cause of action may not he authorized, still if the act is done in 
the course of employment which is authorized, then the master 
is liable for the ait of his servant.*’ This doctrine has been 
approved and acted upon by this Hoard (in Mackay v. Commercial 
Hank of New Hr an* with (d) ; Swire v. F rami* (4 ) ), and the doc
trine is us applicable to incorporated companies as to individuals. 
All doubt on this question was removed by the decision of the 
Court of Exchequer Chamber in Harwich v. English Joint Stock 
Hank (5), which is the leading case on the subject. It was dis
tinctly approved by Lord Sel borne in the House of Lords in 
If oui d# wort It v. City of Glargow Hank (6), and has been followed 
in numerous other cases.

Such being the evidence, their budships cannot judicially hold 
that there was no evidence to warrant the jury in finding that it 
was within the scope of Fitzpatrick’s authority and employment 
to write to policy-holders in order to counteract the mischief which 
Hrown was <h ing to the business of the company; and although 
Fitzpatrick went too far and made charges against Hrown which 
he knew were not true, their Lordships are of opinion that the 
company are legally responsible for what he wrote.

As regards the verdict being against the weight of evidence, 
it must be borne in mind that Simpson,.!., who tried the last action,

(5) l. it. ia. grin.
(($) ( 1 RxO) Ô App. ('us., at p. .*K>i.

Ci) (1871) !.. it n t\ ran 
(4) (1877) :s App. ( as. UNI.
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xvas satisfied with tin- xcrdict, and In* reports that the Judges who 
tried the two previous actions were also satisfied with the verdicts 
given in them. Their Lordships nee no reason for tliinking the 
verdict wrong on the evidence adduced.

Their Lordships will, therefore, humbly adxise His Majesty to 
dismiss the ap|ical. and the appellant company must pay the costs.

Responsibility of Company for Tortious Act of Agent.

< OltXFOim X. TilK ( AllLTON HANK, L1MITKD. 

18!W. IS T. L. II. V>6; 16 T. L. It. Vi.

This ease raised the «piestinii whether an action for malicious 
prosecution would lie against a corporation.

The facts of the ease were shortly as folloxvs: The plaintiff, 
Mis. Ada Sarah (ornford, xvas at the time of the cause of action 
owner of a grocer’s shop with an off license attached to it at 
Hastings. It apjieared that the defendants, who are a limited com
pany ami xvho lend money, adxanccd a sum of £5 to one (lower. 
The plaintiff’s husband In-earne surety for (lower. Default was 
made in repayment of the loan, and judgment was obtained against 
the plaintiff’s husband as surety, and an execution xvas levied on 
the plaintiff’s goods at her shop in Hastings. It ap|ieared that 
In-fore the husband lieeame surety lie filled up a form of declaration 
to the effect that lie was a householder and that the goods at 
the shop xvere his. The plaintiff claimed that the goods were here 
and an interpleader issue xvas tried in the Hastings County 
Court. Judgment was given by Judge Martineau in favour of 
the plaintiff. The question of alleged fraud oil the part of the 
plaintiff and her husband xvas gone into, and the Judge in hi* 
judgment said lie was of opinion that they did not intend to 
deceive. Subsequently a charge was brought against Mrs. ('ornford 
by an agent of the defendants for conspiring with her husband and 
(lower to defraud them. The ease was heard liefore the 110rough 
magistrates at Hastings on June lilth last. On that occasion, at the 
request of the defendants’ solicitor, a remand was granted for the 
purpose of getting further evidence, and on June *Jrd Mrs. Corn ford 
xvas again brought up. when the charge xvas dismissed. The evidence 
shexved that the plaintiff’s name appeared in small letters over the
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door of the grocer'* shop as the licensed person, while simply “ Torn- 
ford ” in large letters appeared above the shop. The bills were 
headed Torn ford, and the hanking account was in the husband's 
name. The plaintiff said the husband acted as manager of the 
business; be received no salary, but had a share in the profits. 
An objection was taken on the part of the defendants that the 
contents of the learned County Court Judge's judgment could 
not be put in evidence. Mis Lordship, however, admitted the 
judgment as shewing the amount of information as to the alleged 
fraud received by the defendant's solicitor prior to the criminal 
proceedings.

Ml. .1 entice Mauling delivered the following judgment : 
This is an action to recover damages against the defendants on the 
ground of malicious prosecution without reasonable and probable 
cause. The trial took place before me, without a jury, on the 
18th and Iflth of this month. As 1 have not to sum up the evidence 
to the jury, it is sufficient for me to *a\ that I am satisfied the 
prosecution instituted against the plaintiff and her husband and 
Mower was without reasonable and cause, and that the
defendants were, in directing that prosecution, acting with malice, 
in the sense that they were actuated hy such motives as would be 
malice in law, were they the motives id" a private person. In my 
notes of the ev idence w ill be found. I think, ample justification for 
this opinion. It was contended on Itehalf of the defendant* bv Mr. 
Hose limes, their counsel, that no action for malicious prosecu
tion can lie against a limited company or corporation, because 
malice cannot Ik» imputed to them. The follow ing authorities were 
cited:—“Steven* v. Midland Counties Ha il tea y (Ompany" (1), 
h dicard* v. The Midland Hailieay Company (2). Ahralh v. Xortln 
Eastern It ail irai/ Cam pa ni/ (3). Knap v. Conraf/e and Co. ( I ). 
A will V. The Cine Arts and (i me nil Insurance Cam pani/, (“>) 
Header sun V. Midland lia il irai/ Campanil. ((>) I understand the 
judgment of the learned Judge in E dinted* v. The Midland Hail irai/ 
Company ( 2) as being a direct authority that such an action as this 
one would lie against the present defendants. In that case Mr. 
Justice Fry (as he then was) delivered his considered judgment 
after further consideration of a case tried before him at assizes. 
The judgment of Mr. Justice Fry appears to me in direct conflict 
with the judgment of Mr. Huron Alderson in Steeen* v. The Mid. 
land Counties Jiaiheay Company (1 ). but it is to be observed that

(1) V» Kwh. XÜ (.1) 11 App. (’«*. 247 .
(2) « i). It. n. 2*7 >111*1 Vt L. (Il 7 the Times L. K .V».

J. Rep. 2*1. (.-,) llWttl 2 Q. R. 1W
(#n 2T» L. n. Rep. RN1.
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the other Barone of the Exchequer, Mr. Baron Platt and Mr. Baron 
Martin, expressly guarded themselves against deciding that such 
an action as this cannot lie against a corporation aggregate, declar
ing it to be unnecessary to decide that question in that particular 
case. The observations of Mr. Baron Alderson therefore appear 
to me to be obiter dicta. This canned be said of the ruling of Mr. 
Justice Fry in the case cited. The decision of the House of Lords 
in Abrath v. The North-Eastern Railway Company (3). was given in 
188(5, six years after the judgment of Mr. Justice Fry in Edwardn 
v. The Midland Railway Company (2). The latter case was not cited 
in the case of Abrath V. The North-Eastern Railway Company (3). 
nor was the decision of the point now in question necessary in that 
case, as was expressly stated by the Lord Chancellor and Lord Fitz
gerald. Yet Lord Bramwell took that occasion to deliver a judg
ment which, were it binding upon me, would oblige me to determine 
this case in favour of the defendants. For the opinion of Lord 
Bramwell on any matter of law it is impossible not to entertain 
the highest respect; but I confess that in this instance his reason
ing ap|K‘ars to me inconclusive. He admits that a corporation may 
lie liable for the malicious publication of a libel, but says a corpora
tion is incapable of actual malice, holding, therefore, that they are 
capable of implied malice—that is, of malice implied bv law. But 
this is to say that the law will declare a certain thing—malice in a 
corporation—cannot possibly exist, and then will proceed to imply 
it. To state the matter thus seems to me sufficient to shew that the 
distinction attempted between malicious libel and malicious prose
cution, as within the competency of corporations or companies, is 
founded in fallacy. The judgments of Mr. Baron Alderson and 
of Lord Bramwell proceeded upon the ground that a corporation 
aggregate has not a “ mind,” and, therefore, cannot entertain 
malice. If “ malice ” in law were synonymous with malice in 
French—a sort of esprit tinged with ill nature, I should entirely 
agree. In such a sense a corporation would be as incapable of 
malice as of wit. But of malice—actual malice—in a legal sense, 
I think a corjwration is capable. My judgment therefore is for the 
plaintiff, and 1 assess the damages at £100. In case there should be 
an appeal from my decision, I may refer to the case of The Rank 
of New South Wales v. Owston, (7) as not without bearing on 
this question.

On appeal to the Court of Appeal this judgment was affirmed 
with a reduction of damages.

(7) I App. Cn«. 270.
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The Lord Chief Justice (Loud Jh smile of Killowcn) said 
tliat to entitle the plaintiff to recover she must prove two things; 
first tliat there was no reasonable and probable cause for the prose 
cution, and, secondly, that the defendants in instituting the prose
cution were actuated by malice. 11 is Lordship then went carefully 
through the evidence, and stated that he wished to deal with a 
proposition advanced by the defendants' counsel that tin- Court had 
only to consider the state of mind of the directors of tin- company. 
A limited company ns a legal entity was itself ns incapable of 
malice as it was of love or affection. Malice must hi- deduced from 
the acts of servants and officials of the company, and in deter
mining whether there was malice or not regard must he had not 
only to the acts and conduct of the directors, hut also to the 
acts and conduct of other servants or agents of the company 
who were acting within the scope of their authority ami charged 
with the institution of the prosecution. His Lordship came to 
the conclusion upon the whole of the fact* that the learned 
Judge was justified in holding that there was no reasonable and 
probable cause for the prosecution, and in his (the Lord Chief 
Justice's) opinion there was evidence of actual malice, and the 
learned Judge who heard the witnesses came to the conclusion 
that there was malice, and he (the Lord Chief Justice) saw no 
reason to interfere. In his opinion, however, the damages were 
excessive, and justice would be met by assessing them at £50.

The Loud* Justices delivered judgment to the same effect.

Responsibility of Company for Tortious Act of Agent in the 
Course of Business.

BAKWICK v. THE ENGLISH JOINT STOCK BANK.

18G7, JG L. J. Ex. 14L

IN THE EXCHEQUER CHAMBER.

Error on a hill of exceptions to the ruling of Martin, B., at 
the trial, in Middlesex, at the sittings after Trinity Term, 18G6.

The first count of the declaration stated that, in consideration 
that the plaintiff would sell to one Davis a quantity of oats, to 
enable him to carry out a contract with the Commissariat of the



TOKTIOIS ACT OF AGENT.310

War Department, the defendants promised that, on receipt of the 
money from the t’ommissariat, they would honour Davis's cheque 
in favour of the plaintiff in priority to any other payment except 
to their own hank, and alleged performance and breach.

The other counts were for money received and on accounts state* 1, 
«ml for falsely representing that Davis was not indebted to the 
bank, and thereby inducing the plaintiff to accept the guarantie 
mentioned in the first count, and supply the oats to Davis.

l’leas—The general issue ; and, secondly, to the first count, 
that the money received by the defendants was not more than 
enough to cover the defendants’ own debt.

Replication taking issue ; and, secondly, to the second plea, 
that the debt due from Davis to the defendants was due before the 
giving of the guarantie, and that the plaintiff had no notice of it, 
and the defendants fraudulently concealed it from him, ami re
presented that the payments to be made to the defendants would 
he for further advances made to Davis.

The evidence given at the trial is stated in the judgment of the 
Court. The learned Judge ruled that there was no evidence to go 
to the jury in support of the plaintiff’s case, and directed a verdict 
for the defendants.

Wili.es, .1. (on May 18), delivered the judgment of the 
Court (1 ) :—This was an exception to the ruling of my brother 
Martin at the trial, that there was no evidence to go to the jury. 
It was an action brought by Mr. Warwick against the English Joint- 
Stock Bank for an alleged fraud, which was described in the plead
ings as being the fraud of the bank, but which he alleged to have 
I teen committed by the manager of the bank in the course of their 
business. At the trial two witnesses were called. Mr. Warwick 
the plaintiff, who proved that he hail been in the habit of supplying 
oats to a customer of tile bank of the name of Davis; that he had 
become dissatisfied with a guarantie which was given him by the 
bank, through the manager, for the oats supplied to Davis, the 
terms of which guarantie did not precisely appear, lie further 
stated that he refused to supply more oats without getting a more 
satisfactory guarantie; that he applied to the manager of the 
bank, and after some conversation between them a guarantie was 
given, which guarantie is set out in the bill of exceptions, and is to 
the effect that if Warwick sold to or purchased for Davis a quan
tity of oats not exceeding 1,000 quarters for the purposes of the

(1) Willes, J., Blackburn, Mvllor, J., Montague Smith, J. and
Lush, J.
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uoiitravt wliivli Davis hud for supplying the government, then, on 
the receipt of the money on the Commissariat warrant, for the for
age supplied for the then present month, the hank would pay 
Berwick in priority to any other payment, except to the bank, and 
provide! 1 Davis did not become bankrupt or insolvent. Berwick's 
statement was, that in the course of the conversation about the 
guarantie. the manager told him that at whatever time he received 
the government cheque lie. Marwick, should receive his money. 
Now, that being tin- state id' things upon the evidence of Marwick 
it is obvious that there was a ease for tin- jury to conclude, if they 
thought proper, that tile guarantie given by the manager was 
represented by him to be a guarantie which would probably, or 
might probably, lie paid, and they might then probably have come 
to the conclusion that Marwick took tin- guarantie supposing it was 
of some value, and that it won hi or might probably lie paid; but, if 
the manager, at the time, from his knowledge of the accounts, 
knew that it was in a very high degree that tin» guarantee
would not lie paid, and knew and intended that it should not he 
paid, and kept back from Marwick the facts which made it impro
bable to the extent of it being a matter of impossibility that the 
guarantie should he paid, the jury might well have thought that 
the manager had been guilty of a fraud on Marwic k. Now, was 
there evidence that such knowledge was in the mind of the mana
ger? Marwick had no knowledge of the state of the account; the 
manager made no communication to him with respect to the state 
of the account. The evidence of Davis was given for the purpose 
of supplying that part of the case; and he stated that immediately 
Indore the guarantie had been given he went to the manager, told 
him that it was ini|Hissihle for him to go <>u unless lie got further 
supplies, and that the government were buying in against him; 
on which the manager replied that he, Davis, must go and try bis 
friends; but Davis informel I the manager that Marwick would go 
no further without a further guarantie. I'pon that, as the manager 
admitted. Davis added at the time. “ I owe the hank above t'l^.OOO.” 
The result was that the guarantie was given, the oats were supplied 
by the plaintiff to Davis, and were delivered by him. and the Com
missariat paid him a large sum of money, about t‘1.V00. which was 
paid into the bank, and Davis thereupon handed a cheque to Mar
wick, who presented it to the bank, and without further explana
tion the cheque was dishonoured. That is the plain state of the facts ; 
and it was contended on the part of the bank that, inasmuch as 
the guarantie contained a stipulation that Marwick's debt should 
be paid, subject to the debt of the bank, which was to have priority,
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there* was no fraud. We are unable to adopt that conclusion. We 
think that there was evidence from which the jury might conclude 
that what 1 have stated did constitute a fraud. To speak spar
ingly, it was a matter to In? tried ; and we desire not to anticipate 
the judgment of the constitutional tribunal. The jury might, 
on these facts, have justly come to the conclusion that the manager 
knew and intended that the guarantie should be unavailing; and 
that he procured the payment of the government cheque to the 
bank, by keeping hack from Berwick the state of Davis’s account. 
If it was a fraud on the manager, then arises the u estion whether 
the hank, the employers, are answerable for it? It is enough to say, 
as to that, that we conceive we are in no respect overruling the 
opinion of two of the learned Barons, Martin and Bramwell, in 
the case of Udell v. Atherton (2), which was most relied on to 
establish the proposition that a principal is not answerable for the 
fraud of his agent. Upon looking to that case, it seems very clear 
that the division of opinion which took place in the Court of Exche
quer arose not so much oil the question whether the principal is 
answerable for the act of his agent in the course of his business 
(for that question was settled as early as Lord Holt’s time), as on 
the application of that principle to the peculiar facts of the case. 
The person whose act was relied on there, as constituting a liability 
in the sellers, was the defendant’s agents, adopted by them under 
peculiar circumstances, and not being their general agent in their 
business, as the manager of the bank is here. But with respect to 
the question whether a principal is answerable for the acts of his 
agent done in the course of his master’s business, and for the 
master's benefit, no sensible distinction can be drawn between the 
case of fraud and that of any other wrong, as to which the gen
eral rule is that the master is answerable for such wrong, if com
mitted in the course of his service and for his benefit. That is the 
principle which is acted on every day in running-down cases, and 
which has been applied also to direct trespasses to goods, as where 
owners of ships have been held liable for the acts of the masters 
abroad in improperly selling cargoes. It has been held applicable 
to actions of false imprisonment in cases where officers of a railway 
company, entrusted with the execution of by-laws, have wrongfully, 
but intending to act in the course of their duty, imprisoned persons 
supposed to have come within the by-laws. It has been acted on in 
the case of a person employed by the owners of boats, to navi
gate boats and take fares for their use, where a ferry has been 
infringed, or such like wrong committed. In all these cases it may

(2) 7 Hurl. & N. 172; s. o. .10 Law J. Rep. (n.s.) Exeli. .137.
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he said, as it was said here, that the master had not authorized the 
act. It is true lie has not authorized the particular act; but he has 
put his agent in his place as to a class of acts, and he must be an
swerable for the manner in which the agent conducts himself in 
doing his business. The only other point which was made, and to 
which our attention has been directed, and which had at first a 
somewhat plausible aspect, is this: it is said that if the bank is 
answerable for this fraud of the manager, the fraud ought not to 
have been described here as the fraud of the bank. I need not 
go into the question whether it be necessary to resort to the count 
in fraud, or whether, under the circumstances, the money having 
been actually procured for and paid into the hank, the count for 
money had and received is not applicable to the case so as to get 
over the difficulty, because it should seem that in common law- 
pleading no such difficulty is recognized. If a man is answerable 
for the wrong of another, whether it be fraud or some other wrong, 
it may be described in pleading as the wrong of the person who 
is sought to be made answerable in the action. That was the 
decision in the case of Uaphael v. (ioodman (3). where the sheriff 
sued on a bond ; and there w-as a plea that the liond was obtained 
bv fraud. It was proved to have been obtained by the fraud of the 
sheriff's officer, and the plea was held to be sufficiently proved. 
Under these circumstances, without expressing any opinion as to 
what verdict ought tif be arrived at by the jury, we think that this 
is a matter which w as for the determination of the jury, and that 
there ought therefore to be a trial de novo.

Judgment for a venire de novo.

Position of Company Relative to Tortious Act of Agent, which the 
Company could not Lawfully have Itself Authorized.

POULTON v. THE LONDON AND SOUTH-WESTERN RAIL
WAY COMPANY.

1867, 36 L. J. Q. B. 294.

THE COURT OF QUEEN’S UENCII.

Declaration for assaulting the plaintiff, giving him into the 
custody of a policeman, and causing him to be imprisoned.

Ht ft Ad. & E. ÎSOT» : s. e. 7 Law J. Rep. (*.«.) Q. R. 220.
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Plea—Not guilty; aiul issue thereon.

At the trial, before Kelly, C.B., at the Hants Spring Assizes 
at Winchester, it appeared that in dune 1866, the defendants, 
the railway company, had advertised that arrangements had been 
made that horses, dogs, &<•., going to the show of an agricultural 
society at Salisbury should be returned by luggage-trains from 
Salisbury free of charge if unsold, the words being “on return 
free if remaining unsold, on production of certificate to that effect.”

The plaintiff, a groom or horse-agent, took a horse with him 
to Salisbury, and returned with it bv one of the company’s pas
senger trains to Romney, the horse having been put into a Ik>x 
without any payment or booking, and the plaintiff, who had taken 
a third-class ticket, travelling by the same train. Upon his arrival 
at the station, he gave up his ticket and the certificate as to the 
horse; but had not proceeded far with the animal when he was 
stopped by a guard, acting under the orders of the station-master, 
who calhtl upon him to pay 6s. lOd. for the carriage of the In rae. 
The plaintiff refused to pay the money, and was thereu|xm detained 
for half an hour at the station by two policemen, acting under the 
orders of the station-master, till instructions had arrived from 
Salisbury by telegraph.

The jury found a verdict for the plaintiff, damages £10; and 
leave was reserved to the defendants to move to enter the xerdict 
for them, on the ground that the station-master had no authoritx 
to take the plaintiff into custody,

Blackburn, ,T. :—In this case, it is beyond any dispute that 
the station-master gave the plaintiff into custody, and it is equally 
beyond dispute that this was an assault ami false imprisonment 
for which the company would lie responsible if the station-master 
acted by their authority. And the question arises, was there evi
dence on which the jury might reasonably find that the station- 
master was authorized to do an act of the same description as 
that which led to this action, so that, in arresting tho plaintiff, be 
was acting within the scope of his authority? The principle of 
the case of Goff v. The Great Xorthcrn Railway Company (1) 
was, that where corporations or private individuals have on their 
premises a person who alone appears to act as their agent, upon 
occasions where it is necessary to act with promptness and de
cision, there is evidence for the jury that he is invested with a 
general authority to do all that is right and proper on behalf of

m :t E. & E. 672; K.o. :t0 Law J. Rep. (x.s.) Q. it. 118.
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those of whom he is the apparent representative ; and if lie is 
guilty of any impropriety, or goes beyond the limit which the 
necessities of the occasion justify, his employers are responsible. 
In the present case, the plaintiff was taken into custody upon an 
unfounded charge of having caused a horse to lx* carried upon 
the defendants' line without paying the fare for it. If the charge 
had been that the plaintiff had travelled without paying his own 
fare, it would have lieen one which, if true, would have justified 
the station-master in giving the plaintiff into custody, and his act 
might have made the company liable, for he would not then have 
departed from the statutory authority conferred by the Railways 
Clauses Act, 8 Viet, f‘ r 20, sections 103. 101. Rut in this 
case, the station-master gave the plaintiff into custody upon a 
charge of not paying for the carriage of his horse. As for the argu
ment by the plaintiff's counsel that the word “ fare." in tin- sec
tions which I have just mentioned, may include money payable 
by a passenger lor the carriage of his horse, it cannot he sup
ported for a moment. There are special provisions in the Act, 
according to which a passenger may lie taken into custody for not 
paying his fare, while, with regard to goods, the company have 
(by section HT) a general lien to secure what is due in respect 
of them. Where a passenger has paid the fare due for carrying 
him upon the line, and the company have only a claim against 
him for the carriage of goods, it cannot properly he said that lie 
has not paid “his fare** within the meaning of the Act. The 
question arises, was there evidence from which the jury might 
reasonably find that the company authorized the station-master 
to do the act of which the iff complains? We think not.
This was not an offence in respect of which there was any power 
to give the plaintiff into custody, and no inference can he drawn 
that the company authorized their station-master to do an act 
which they themselves had no authority to do. The arrest of the 
plaintiff was, under the circumstances, an act altogether out of 
the scope of the statutory authority, just as much as any act of 
lawless violence would have been. In Goff v. The Great Northern 
Railway Company (It, there was no difficulty respecting the auth
ority of the company, for the plaintiff was given into custody 
upon a charge which would have justified his imprisonment if he 
had been guilty, and the mistake was one within the line of the 
servant's authority. In Seymour v. Greenwood, (2), Mr. Justice 
Williams explained, with great clearness, how it was part of the 
duty of a conductor to remove a disorderly passenger, so that his

(2) 7 Hurl. & X. .328: *. c. .30 Lnw .1. Rop. (x.m.) Kwli. 328.
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pmployers would be responsible for any unnecessary violence of 
which he had been guilty. In Limptu v. The London (leneral 
Omnibus Company (3), the question, as I mentioned during the 
argument, was entirely as to whether the direction of my brother 
Martin was correct, and whether what the coachman did might 
have been done in the performance of his duties as coachman. 
In the present case, an action may be maintained against the 
station-master; but there can be no presumption that the com
pany authorized the wrongful act, since they had no power to 
imprison the plaintiff, even supposing that he had improperly 
neglected to pay what was due for carrying his horse. The rule 
must, therefore, be made absolute.

Mellob, and Shke, J«T., concurred.

Position of Company Relative to Tortious Act of Person Employed 
by it as Officer of the Law under Public Statute.

THOMAS v. CANADIAN PACIFIC R.W. COMPANY.

BUSH v. THE SAME.

1906. 14 O. L. R. 53.

THE DIVISIONAL COVHT. ONTARIO.

Actions for false arrest and malicious prosecution.

Mulock, C.J.:—These are actions brought against the Cana
dian Pacific Railway Company for false arrest and malicious 
prosecution of the plaintiffs, and were tried before His Honour 
Judge Morgan, junior Judge of the county of York, on March 
9th, 1906. At the close of the plaintiff's case, the learned Judge 
dismissed each action, and from these judgments, the plaintiffs 
now appeal.

The facts material to these appeals as disclosed at the trial 
are ns follows;—

One James Jardine was a watchman of the defendant com
pany, and, under the provisions of section 241 of the Railway Act, 
1903, had apparently been appointed constable to act upon and

(3) 1 Hurl. & C. 526; s. e. 32 Lnw ,T. Rep. (n.r.) Exeli. 34.
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along the line of the Canadian Pacific Railway. This section pro
vides that such an appointment may be made on the application 
and recommendation of the railway company desiring it, and re
quires the person so appointed to take an oath or declaration in 
the form or to the effect therein set forth. In the present instance, 
Jardine, on April 29th, 1904. made oath to his appointment, and 
on September 2nd, 1904, caused this affidavit to be filed in the 
office of the clerk of the peace for the county ol' York. Tt does 
not appear when he ceased to be such constable, and it may be 
assumed that he was still constable at the time of the arrest and 
prosecution in question.

There is evidence from which the jury might have concluded 
that Jardine was in the defendants* employ as watchman on Sun
day, December 11th, 1901. On the evening of that day, he met 
the plaintiffs near the corner of King and .Iordan Streets in To
ronto, when he seized them both, saying “ I want you/* and 
marched them off to the " e station. On arrival there, he 
handed them over to the sergeant in charge, saving, “here’s two 
more.” The plaintiffs were detained in custody until the follow
ing Wednesday. On December 13th, Jardine swore to an in
formation charging the plaintiffs with having broken into a freight 
car of the defendants with the intent of stealing therefrom, in 
this information describing himself as “James Jardine, C.P.R. 
Constable of the City of Toronto.” The plaintiffs were remanded 
until December 16th, when their cases were proceeded with. On 
this inquiry, Jardine swore that lie was a C.P.R. constable, and 
that a freight car of the C.P.R. in Toronto had been broken into, 
but. his evidence in no way connected the plaintiffs with the matter, 
and they were thereupon discharged, and this action is brought 
because of Jardine's part in the arrest and prosecution in ques
tion.

In order to establish liability against the defendants, it is not 
sufficient to shew merely that Jardine was in their f 
but the plaintiffs must shew’ that he acted with their authority, 
express or implied. In Hoc v. Birkenhead tf* Lancashire & Cheshire 
Junction R.W. Co. (1), Pollock. B., says at p. 40: “The rule i> 
the same between a private individual and a railway company, as 
it is where the same matter is in dispute between two private in
dividuals. The general rule is, that a master is not liable for the 
tortious act of his servant, unless that act he done either by an 
authority, express or implied, given him for that purpose by the

(It (1851) 7 Exoli. 3fl.
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master. If it had appeared in the present case that the net com- 
plained of was one which the company had legal authority to per
form. the act would not have Urn tortious, and it might well 
have been put to the jury ns having been done by an authority 
given hv the company. Hut there was no evidence whatever that 
the act was of that character, and. therefore, as the ease stands, 
we must take it to he a tortious art. It, therefore, follows that the 
plaintiff was bound to shew that the person by whom he was 
arrested was not only the servant of the company, but also that 
he had their authority to arrest him. Now Î think that, although 
there may have l>eon some evidence that Phillips was in the service 
of the company, there was no evidence that he had any previous 
authority from the company to take the plaintiff into custody.*’

It was not attempted to be shewn that Jardine had any ex
press authority. :md the onus is upon the plaintiffs to give evidence 
justifying the jury in finding that, from the nature of his duties, 
he had implied authority from the defendants to make the arrest: 
(iotf v. (JreaI Xorthem II.IV. Co. (2).

Jardine was at the same time watchman for the defendants 
and constable appointed under the statute with such duties and 
powers as the Act conferred upon bin

This dual position involves a cons, -ration of his implied auth
ority in each capacity. As watchman, deriving authority from the 
company, it was his duty to protect the property on their premises 
which they had entrusted to his care, and lie was thus clothed 
with implied authority from them to do such reasonable acts 
as he might, on the exigency of the moment, deem necessary, in 
order to prevent injury to their property.

If. therefore, he had found the plaintiffs on the premises of 
the defendants, endeavouring to steal the property placed by them 
under his charge, it would have been within the scope of his auth
ority. as their servant, to arrest them, if he deemed it advisable 
to do so. in order to perform his duty as watchman, of preventing 
injury to the property in question. Rut such was the limit of his 
implied authority, and any nets of his in excess of such authority 
would not hind the defendants; Poulton v. London <V South- 
Western R.IV. Co. (3). Li/den v. McGee (I).

In Abraham v. Dca kin (5). the Court (at p. 521) adopted, 
as a correct exposition of the law, the view expressed in Rank of 
Aetc South Wales v. Oirston (fi). “that the mere fact that a

(2) 3 K. & K. #172. «174. (4) M O. It. MR. 10R.
<*) L. R. 2 <). It R34. '40. (5) f 181)11 1 ij. It. RM.

(0) (1R7f>) 4 A|i|i. ('a*. 270.
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man was tin* manager of a hank did not confer upon liim an 
implied authority to give a man into custody for stealing a bill 
of exchange when the ad was past and gone, and the arrest of the 
offender was not necessary for the protection of the property of 
the bank, hut was made only for the purpose of punishing him and 
vindicating the law." ( Here follow quotations from Poulton v.
I Am don and S. W. fly. Co., supra.)

Here, the arrest was made after the attempted robbery, and 
on a public street some distance from the defendants* premises, 
and on the following day. Jardine swore to an information charging 
the plaintiffs with having endeavoured to break into a freight car 
with intent to steal therefrom. There was no evidence that any
thing, in fact, had liecn stolen. The defendants’ property was 
safe before the arrest. Therefore, that act and the subsequent 
events complained of were not in the interest of the company, 
cither for the purpose of preventing a theft or of recovering stolen 
property, but were simply punitive in their character, in vindica
tion of the law. an object in which the company in common with 
the general public was interested.

lTnder the Railway Act. the company bad no authority to do 
what Jardine had thus done, and it ought not to he inferred that 
the company had conferred on him authority to do what it could 
not itself lawfully do: Allen v. London d1 South-Wettrm II.W. 
Co. (7) : unreported case of Jones v. Duck, The Times. March 
16th. 1900.

T, therefore, think that, as watchman. Jardine had no implied 
authority from the defendants, either to arrest or prosecute the 
plaintiffs, and that the defendants are not liable therefor.

The next question i> whether, assuming that the arrest and 
prosecution were made by Jardine in bis capacity of constable, the 
defendants are liable therefor. At their instance, lie was. under 
the provisions of section 211 of the Railway Act, 3 Edw. VII. 
chapter f>8, appointed to act as constable on and along their 
railway.

Sub-section ? empowers a person so appointed to “ act as a 
constable for the preservation of the peace, and for the security 
of persons and property against unlawful acts on such railway, 
and on any of the works belonging thereto * * * and in all
places not more than a quarter of a mile distant from such rail
way, and shall have all such powers, protections and privileges for 
the apprehending of offenders, as well by night as by day, and for

(7) (1870) L. U. 0 Q. It. OR.
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doing all things for the prevention, discovery and prosecution 
of offences, and for keeping the peace, which any constable duly 
appointed has within his constablewick.”

Sub-section 6 enacts that “every such constahh- who is guil4" 
of any neglect or breach of duty in his office of constable, shall u 
liable, on summary conviction * * * to a penalty not exceeding 
eighty dollars, or to imprisonment. * * * Such penalty may 
be deducted from any salary due to such offender, if such con
stable is in receipt of a salary from the company.”

There was no evidence that the defendants gave any instruc
tions or directions to Jardine in the discharge of his duties as 
constable at any time. On the contrary, they appear to have 
wholly abstained from interfering with him. leaving him to per
form, in accordance with his own judgment, the duties ca«t upon 
him by the statute.

Thus Jardine having no express authority from the defendants 
to make the arrest and lav the information, they would not be 
liable unless an implication of authority would arise because of 
their having brought about his appointment as constable.

In Hart v. City of Bridgeport (8), Kastman v. Meredith (9), 
Maxmilian v. Mayor, etc., of New York (10), Baker v. Wett 
Chicago Commissioners (11), and numerous other eases that have 
come before the Courts of the United States, the view has been 
expressed that the preservation of the peace, protection of pro
perty. prevention and punishment of crime, are publie duties in 
the discharge of which the whole community is interested and 
which the State is bound to perform for the benefit of society 
generally, and that if, for convenience, the State delegates to 
municipalities the power of appointing peace officers, these latter 
in the exercise or non-exercise of their police powers, are not ser
vants or officers of the municipalities, which may have appointed 
them, but which have no control over them in the discharge of 
their duties.

For the like reason, such peace officers appointed on the recom
mendation under the authority of competent legislation bv n r.ii' 
way company, must be regarded as officers of the law and not a< 
servants of the company.

■ T nder the Act in question, whilst the railway may apply to the 
authorities to appoint constables, and may in that connection

(8) (1870) 13 Blnrhford Circuit (9) (1858) 30 N. IT. 281.
Court Rev. 289, 294. (10) (1875) 02 N. Y. 10O.

(11) 1890. 00 III. App. 507.
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make recommendations of persons for appointment. it has no 
power to appoint, the Act vesting that power in justices of the 
peace, members of the judiciary, and other public functionaries.

The statute declares what shall lie the duties, powers and 
privileges of these constables, and imposes upon them the obliga
tion of performing their duty, under heavy penalty in case of 
neglect, and provides for their dismissal by any County Court, 
superior Court .lodge, etc: the only interference allowed by the 
statute to the company being to dismiss “any such constable who 
is acting on such railway.”

Thus, a constable, on his uppoiutinent, derives his authority 
from the statute not from the company, and is hound by the 
statute, even against the wishes of the company, to perform the 
duties cast upon him by the statute.

Unless, therefore, the company should actively interfere by 
directing his movements, he is no more an agent of the company 
than would he be if at the request of a private citizen, he were 
detailed hv his superior officer to guard a man’s private property.

There is no evidence to shew that in either of these eases the 
defendants exercised any control over Jardine’s action as constable, 
and. therefore, as held in O'ltown'll v. Canada Foundry Co. (12), 
they are not liable therefor.

In Itcnnison v. Canadian Pacific ll.W. Co. (Id). Macleod, ,T.. 
expressed the view that a railway company, simply because of 
procuring the appointment of a constable under the Act. did not 
thereby become responsible for his action as constable.

T think the appeal should he dismissed with costs.

Mahek, .1.. and Rrittox, J.. concurred.

With regard to this judgment there should Ik* observed the 
apparently different rule of the English Court of Appeal as set 
forth in Lambert v. (treat Eastern Railway (11). a similar case. 
There Cozens-Ilardy. M.R., in giving judgment with the concur
rence of Farwell. L.J., and Kennedy, L.J.. said:—

“ Whnt is the position of theac constable*? The enmity uuthnritiea 
who have to do witli the ordinary police force arc expressly exempted and 
excluded from all jurisdiction in the matter. They ennnnt either ap|mint 
or remove. They do not pay. It is the railway company who employ: 
it is the railway company who pay : it is the railway company who dis 
mins, and in these circumstance* it seem* to me these are men bound to

(12) 5 O. W. R. 214L (1.1) .10 N. TV 2.10. 2M.
(14) 7!) Law J. K R. .12.

C.T.—21
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obey thv onlvrH of the railwiiy compiiny, hiiiI bouml to obey no other 
orders of any sort or kind, and that in the arts which they did they acted 
as servants of the company. No doubt they are servants who are given 
a special immunity and protection ami they have the peculiar protection 
which other constables have—namely, that they are not liable if they 
have reasonable ground for believing that a felony has been committed, 
and that the person whom they have arrested was guilty of a felony. 
If they had such reasonable grounds, their employers, | take it. would 
not Is'- liable for their acts, but if they had not reasonable grounds, 
then it seems to me that their employers must be liable."

Position of Company Relative to Tortious Acts of Agent intra 
vires of Company, but without its Authority.

RKAIth v. I/INDON GENERAL OMNIBUS CO.

1900, 69 L. J. Q. R. 895.

THE OOmT or APPEAL.

A|t|M'til liv the plaintiff from a judgment of Lawrence, J., in 
favour of the defendants.

The action was brought to recover damages for personal in
juries sustained by the plaintiff through the alleged negligence of 
the defendants or their servants in their employment.

The plaintiff alleged and proved that on December 31st. 1899. 
at two o’clock in the afternoon, he was riding a bicycle on Batter
sea Rise Hill, when he was knocked down by an omnibus of the 
defendants and injured. The omnibus was on its way from the 
stables to a public-house known as the Norfolk Arms, where its 
journey commenced. The man on the Ik>x who was driving the 
omnibus was a duly licensed conductor, but not a duly licensed 
driver, and, though to all appearances a driver, he was in fact 
the conductor and not the driver of this omnibus. When the 
accident happened, the omnibus was being driven downhill at a 
rate of seven or eight miles an hour.

Upon these facts, the learned Judge directed the jury to find 
a verdict for the defendants, which they did. and judgment was 
entered accordingly.

The plaintiff appealed.

A. L. Smith, L.J. :—This is an appeal from a judgment of 
Mr. Justice Lawrancc in favour of the defendants. The plaintiff, 
who was riding a bicycle, was run over bv an omnibus lielonging
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to the London General Omnibus Co., the defendants. Hr brought 
(his action against them for the negligence of their servant in 
the course of his employment. Now I agree with counsel for the 
appellant that if the plaintiff had simply given evidence that the 
omnibus was lieing driven negligently, there being no reason to 
suggest that it was Is-ing driven by any one lmt the driver, the 
presumption would have lieen that it was driven by the defendants’ 
authorized agent or servant in the course of his employment. 
Rut that is not this ease. The Judge here ruled that there was 
no evidence to go to the jury, and we must look at the case as it 
appeared liefore the Judge. Tn this case, counsel for the plain
tiff. in his opening speech, said that the omnibus was not la-ing 
driven by the driver, hut by the conductor. Hoes not tin- plain
tiff thereby negative the presumption that the omnibus was being 
driven by the authorized agent or servant in the course of his 
employment? Prima facie, it is no more the duty of a conductor 
to drive than it is the duty of a driver to eollect tickets. Sup
pose the case had been opened thus—that the omnibus was lieing 
driven by a stranger: would that have disclosed a /trima facie 
case against the defendants ? | think not. And similarly when
the case was opened that the omnibus was being driven by the 
conductor, the /trima facie presumption that it was la-ing driven 
by an authorized agent or servant in the course of his employment 
was negatived. The plaintiff had then to go further and prove 
some emergency or necessity or some authority from the masters 
justifying the conductor in driving for and on behalf of his 
masters. Rut no such evidence was given, and. therefore, Mr. 
Justice Insurance was right in holding that the plaintiff, proving 
that the omnibus was la-ing driven by the conductor, had failed 
to prove a prima facie case. The judgment was rightly entered 
for the defendants, ami this appeal must he dismissed.

V.muiAx William*. L.J.:—1 think this case is on the 
hordcr-line. Ï agree that if on the evidence it were clear that 
the conductor was doing some act outside his functions, the judg
ment f»»r the defendants would la- right, hut 1 do not think we 
have any right to assume that the functions of a driver and a 
conductor are so mutually exclusive that it is necessarily lanond 
the functions of a conductor to take charge of the omnibus during 
the absence of the driver. 1 think the «minibus proprietor sends 
out his omnibus in charge of a driver and a conductor, and that, 
although driver and conductor have different functions to per
form. it is consistent with that fact that it may he within the 
scope of the authority of either of them to perforin temporarily
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the functions of the other during his absence. If on the plain
tiff's case there was evidence that one journey had come to an 
end, and that another was alunit to commence, and that at a time 
between the end of one and the commencement of the other, the 
conductor was turning the omnibus round, and the accident then 
happened, I should have thought that was a case to go to the 
jury, and that it was for the defendants then to shew that it was 
outside the functions of a conductor to take charge of the omnibus 
during the absence of the driver. Hut the evidence here sj>eaks 
of the omnibus coming downhill at a speed of eight miles an 
hour, and, therefore, it does seem that the conductor in charge 
of the omnibus was not ja rforming a mere temporary duty dur
ing the absence of the driver. It is consistent with the facts 
that the driver may hâve done what he hail no right to do—that 
is. to delegate generally his duty to the conductor.

It would lie unfortunate if it should go forth that whenever 
a conductor is fourni exercising some function of the driver, a 
plaintiff must fail in an action against the master unless he can 
adduce evidence to account for the temporary absence of the 
driver, and that unless hi- can do this, there is no case to go to 
the jury. Tin- sounder and safer course, where an omnibus is 
sent out with a driver and conductor, is to leave it to the jury to 
say whether the particular act done by the conductor is in the 
scope of his authority as conductor or not. It is very well to say 
that one knows that the function of a driver is to drive, and that 
of a conductor is to conduct. Hut one cannot deal with the case 
on one's own hypothesis ns to what the scope of that authority 
may he. Î cannot say of myself what the duty of a conductor 
may la- at the end of a journey with reference to the horses; an 
omnibus conductor may have duties similar to a tramway con
ductor. I do not think it is sufficient reason for withdraw ing tin- 
case from the jury that the act done is driving and the actor is 
a conductor and not a driver.

Hut. as far ns this particular case is concerned, this considera
tion is of little importance, because the evidence of tin- plaintiff 
himself is that the omnibus was lieing driven at a great pace 
downhill. When that was proven, the burden of proving the con
ductor’s authority lay upon the plaintiff, such an act being prima 
facie an act which was not in the authority of any one hut the 
driver, and the mere absence of the driver was not any ground 
for letting the case go to the jury. Mv own view is that, during 
the actual personal absence of the driver when the omnibus is out 
on its journey, it is prima facie the duty of the conductor to take
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charge of the omnibua: and as long as it appears that that which 
lie is doing is taking charge and nothing more, the onus lies on 
the defendants to prove that lie was doing something more than 
merely taking charge. T wish to point out that in the ease of 
(i will in hi v. Twist (1). there was no finding a« to what was done 
by the conductor. The driver was not absent. 1 only speak of 
a case where the driver i« absent, and of the primo facie duty of 
the conductor in such a case. The < pi est ion then is: Hid he do 
anything beyond his duty to take charge of tin- omnibus? Here, 
driving at a pace of seven or eight miles was an act lieyond the 
scope of that duty. and. therefore, the plaintiff had to prove some 
authority more than that involved in the prima facie duty of the 
conductor to take charge of the omnibus.

Rom eh, L.J.: I agree. An omnibus driven in the street* of 
London in the ordinary way is presumably driven bv some one 
authorized by the proprietor to drixe: hut that proposition mnv 
be rebutted. Here it is rebutted by the plaintiff’s own evidence 
that in fact tin- person driving was not the person ordinarily 
authorized to drive, but was the conductor, who was. in mv opinion, 
a person not authorized to drive. Therefore, the onus lav on the 
plaintiff to prove authority. No authority, of necessity or other
wise, was even alleged. It is said that the Court ought to infer 
a case of necessity, and that it was for the defendants to prove 
the contrary. T do not see how any ease of necessity could have 
arisen. I think, therefore, that tin- appeal fails.

Appeal dismissed.

Tort Committed Under Ultra Vires Direction of Corporators.
Liability of Corporators and Agent.

{In these eases the agent mill, and the corporators acting 
jirobahhj trill he liable, hut the corporation evidently not. 
Text writers discuss the subject with considerable indefinite- 
ness. The centre of discussion usually is the case now to he 
quoted. The case and the important dissenting judgment of 
Kelly, C.B.. are given at length, so that there may he a full 
understanding of the questions involved. There seems to he 
no later decision of note precisely in point, and the law would

(1) (M L. J. Q. II. 471: |1W*1 2 Q. It. 84.
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non' probably be taken to be that in nixes of tort disassociated 
from contract, the corporation is not liable, but that the cor
porators actually engaged in the tortious act, or their agents, 
acting in the matter, are.)

MILL v. HAWK Kit AND OTHERS.

1871. 4.1 L. .1. Ex. 1V9. M L. .1. Ex. 19.

THE COURT OF EXCHEQUER AND THE EXCHEQUER CHAM HER.

Action for trespass to tlic plaintiff's dose, ami for breaking 
open gates therein, and carrying away looks.

Plea, not guilty, by statute (.1 & fi Will. TV. chapter .10. and 
?•> & Viet, chapter HI). Issue thereon. At the trial lieforc 
Kelly. (ML, at Bodmin, at the sunimer assizes. 187,1. it was proved, 
on the plaintiff’s part, that he had caused a gate which crossed a 
footway on his property at Trapp’s Park to lie locked. Tt was 
alleged that this was a footway, and the subject was brought,
forward at a meeting of the lsiard of waywardens or highway 
lioard of the Camel ford highway distriet. held on or about the 
t?9th of November. 187*?. at which all of the fourteen defendants 
were present. The defendant, Claudius C. Hawker, was clerk of 
the hoard, and all the other thirteen defendants, except Wickett. 
were members of the lsiard. The defendant Wickett was the dis
trict surveyor of the lsiard. It was sworn, in answer to the usual 
interrogatories administered by the plaintiff to the defendants, 
that all the defendants (except Hawker and Wickett) being 
present at the hoard meeting, directed or concurred in directing 
the defendant Wickett to remove the locks from the plaintiff's 
gate, and that the defendant Wickett did so on the day following 
the meeting by direction of the ‘ ' given at the meeting. Be
fore removing the locks. Wickett received from : he clerk of the 
board the following order :—

“ Camel ford Highway District,
“ ,10th Now, 187V.

“ Dear Sir,—The highway lsiard at their meeting yesterday 
ordered that you are forthwith to remove the locks again placed 
on the gates across the highway leading from Boseastle Bridge to

1

4
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tlit* highway leading from Boseastle to Minster Church and l^ee- 
newtli, and for the future you are to take care that no obstruction 
whatever, either from doors or gates living locked, In* suffered to 
exist, and that no hindrance to the free user of the road by the 
public be permitted for any time to remain after you are ac
quainted with the attempt to close the said road.

“ By order of the board, «
“ Claude C. Hawker, Clerk.

“ Mr. Wickett.’*

It was admitted by the plaintiff that lie could not maintain 
the action against C. C. Hawker.

The evidence prepared on either side for the determination 
of the question whether this was a public footway or not was 
not given, liecause it was objected on the defendants’ liehalf 
that the action should have lieen brought against the highway 
board, and that none of the defendants were individually liable ; 
and Kellv. C.B.. admitted the objection and nonsuited the plain
tiff.

A rule um to set aside the nonsuit and for a new trial having 
been obtained on the ground that the learned Judge misdirected 
the jury in ruling that the defendants were not individually liable, 
and that the surveyor was not liable—

Ci.kabiiy. B.:—There are two questions raised in this ease. 
A trespass was committed upon the plaintiff by taking the lock 
off one of his gates, and the two questions are—

First, whether the defendant. Matthew Wickett, is liable for
the trespass.

Secondly, whether the other defendants (except Claudius C. 
Hawker) are liable.

| After stating the facts alsive set out. the judgment pro
ceeded |

For the purpose of the present enquiry, the trespass having 
liven proved, and no justification proved, it must he taken that 
the removal of the locks was unlawful : if the objection bad not 
prevailed, as matters stood, the plaintiff would have lieen entitled 
to a verdict.

With regard to the first question, viz., the liability of Wickett, 
it appears to us that the general rule applies, and that a servant 
who does an act which is unlawful cannot justify it liecause it 
was done by the order of his master or employer. This rule
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applies ns much to the servants of those who act in a public as 
in a private capacity. The mere fact of persons having a public 
office or employment (whether created by Act of Parliament or 
not) does not take them out of the operation of the law. and give 
to their acts any greater force or efficacy, or to their servants 
any impunity.

There is an apparent exception to this in the ease of sheriffs 
or officers of Courts of justice, who are excused if the judgments 
and process under which they acted are subsequently reversed : and 
the officers are still excused if they acted in the execution of 
the process. The defendants relied on this exception, and cases 
were referred to. See judgments in Andrews v. Marris (1). and 
Dens v. Ryley (?). Put there is no analogy between the case 
of the officer of n Court of justice- whose duty it is to give effect 
to the judgment of the Court, which, though erroneous, cannot be 
called illegal, if the Court have jurisdiction on the subject-matter 
—and a servant obeying the order of his superiors, whose orders 
may be legal or not. as the ease may be. Tt is, no doubt, a hard
ship that an act of obedience to the order of a public body should 
involve a responsibility, hut the risk is small of public bodies 
(which act generally under advice) doing illegal acts, and the 
hardship is no ground for setting aside so fundamental a rule 
ns that the person who himself does an illegal act becomes by doing 
to responsible, and may he sued by the person injured without his 
looking any further.

There is nothing in the Act of Parliament under which the 
surveyor is appointed to exempt him from liability. The effect 
of the sections relating to the appointment of surveyor is (sec
tions 1? and 1f>) to establish the relation of principal and agent, 
or matter and servant, between them. The words of the Kith sec
tion. that “he shall in all respects conform to the orders of the 
hoard in the execution of his duties.” cannot he read to mean 
that he shall be hound to obey the orders of the hoard whatever 
they arc. Previous to this Act of Parliament the surveyor had 
been authorised to act upon his own judgment ; but this enact
ment makes it his duty to abide hv the directions of the hoard 
ns his superiors in all matters relating to the repair of the road. 
It is hardly reasonable to read it as importing that he is relieved 
from responsibility for whatever he does, provided he acts by their 
orders. The object is to regulate his conduct, and not to limit 
his responsibility to third persons.

m IQ. B. Hop. *.e. 1ft Lew J. Rep. (w.h.) Q. 11. 22."
(2) 11 r»m. 11. Rep. 4.14: *. e. 2ft Law .1. Rep. (n.m.) C. i\ 2fll.
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As regards (lie other defendants who came to the resolution, 

in pursuance of which the illegal act was done, a question of 
soiiK* difficulty arises. It is said that the resolution having l>een 
afterwards embodied in the order signed by the clerk, became 
a* corporate act of the highway Isiard, and that no personal liability 
of the members could arise upon it. We were referred to many 
authorities to shew that in res|>eet of eort>orato acts the individual 
members of the corporation cannot he sued. - The AtIortiey-G>li
erai v. the Mayor. Arc.. of Liverpool (3) : The Attorney-General v. 
Retford ( I ). There is. indeed, an express provision to this effect 
as regards the members of the highway board, but it is expressly 
limited to lawful acts of the I ward in section it. sub-section (I of the 
Highway Act, 23 & 2<i Viet, chapter : and it is clear that this 
is s<> when the corporate acts are such as the corporate body i - 
qualified to |H-rform. and the resolutions and acts of the members 
are only introductory to the corporate body acting in the matter. 
But it is equally clear that when the acts are such as the corporate 
body i> not bv law qualified to do. and the corporate body, if they 
pretend to do it, are acting ultra vires, then the mere fact of giv
ing a corporate form to the act does not. prevent it from being the 
act of those who cause it to be done. Tt seems plain that in such 
a case the individuals and not the corporation really do the act. 
and no authority is needed for the conclusion. But the case of 
Taylor v. The Dulwich Hospital (."») and The King v. Watson (fi 1 
may Ire referred to in support of it. And in this vase, unless the 
letter of the 30th of November prevents it from lreing the act 
of the individual, it certainly was so in point of fact, for the 
defendant. Wiekett. swears in answer to the interrogatories, that 
lie l«-moved the locks bv the direction of the board, given at the 
meeting, that is, of the 29th of November. In the case of Poutton 
V. The London and South Western Railway Com pan y ( < ), and 
particularly the judgment of Blackburn. .1.. the difference is 
clearly pointed out between acts which are properly corporate 
acts and acts which are not. as affecting the liability of the corpor
ation.

The question in the present case, therefore, is whether the 
act of causing the locks to lie removed is one of those acts for 
which the corporate lsidv is constituted or not. It appears to u3 * 5 
that it is not one of those acts. Now the highway board have 
authority to do what the surveyor would do under the previous 
Act. They have all the powers, rights, duties, liabilities, capacities

(3) 1 Mjrl. * Cr. 171. (It) 1 V. Win*. (Bit.
(It 3 Mvl. & O. Ml. «tt 2 Term Hop. 100
(7) « It & S. 111ft: s o. rtn Law .1. Hop. |N.1> Q. It. 201
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ami invapaeities of tin* surveyor (section 11). ami are to Ik* deemed 
widHimr» to the surveyor (section lit. su Inaction .1). It might 
be sufficient to say that in the ease of a disputed footway the 
order to remove an obstruction could only follow u|m>ii something 
like a judicial act of the surveyor in determining whether there 
was or was not a public footpath, and be has no authority w i*r 
to act judicially in such n matter.

Hut a reference to the sections of the previous Act would 
shew that the surveyor had no such power of removal. Section 
72 of 5 & (i \\ ill. 4, chapter ."><>, d<n*s not apply at all. and section 73 
only enables the surveyor to remove any obstruction after he has 
obtained the order of a justice. In like manner the power of a 
surveyor to remove encroachments is founded upon a conviction 
under section «»— h'vnur V. Hr y uni du (8).

In reality the right of a person to take the law into his hands, 
and use force to remove an obstruction, is founded upon this, that 
he is at the time using the highway (as he is entitled to do), 
and as he cannot use it without removing the obstruction. In* is 
justified in doing so, and the precedents in pleading put it on that 
ground. There is no right to remove the obstruction as a retaliation 
upon the person who has put it there. Hut a corporate body who 
orders the removal, and so uses force in determining a legal right, 
is in a different position. They do not want to use the road, and 
have not the justification of necessity in the exercise of a legal 
right : they can only justify it on the ground that they have 
come to the determination that the obstruction is illegal and ought 
to Ik* removed, and they are not authorized to enter upon such 
an enquiry, or form such a conclusion. It is e of the
justice to whom an application may In* to form such a
conclusion.

The effect of holding that such a body as the highway board 
were competent in their corjiornte capacity to commit such an act 
of trespass as the one complained of in this case, would lie that, 
whenever the trespass was illegal, and redress was had. the per
sons who had really caused the trespass would not he responsible, 
and the damages would Ik* paid out of funds which ought to he 
applied in maintaining the roads, and the persons eventually re
sponsible would be the ratepayers, and aiming them perhaps 
the persons entitled to redress, and to whom the damages were to 
be paid. And thus the memliers of the highway board would 
acquire a power to divert and waste the funds entrusted to them

<H> 2 K. * It. 74*.
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for public purposes, by proceedings wliich might originate in 
feelings which it would In* most inconvenient to enquire into. 
Sections from 1 « to 1!* shew what the office of tin* highway Imard 
is. and that it is a cor|N»ratioii for a particular purpose to do what 
is necessary to keep the highways in repair. And the provision 
in section 18. as to certain <-osts resulting from applications to 
justices being regarded as costs of the lmard in repairing tin- high
way and paid accordingly. shews conclusively, to our minds, that 
the damages and costs of defending an action of trespass such 
as the present, could not lie costs of the hoard or in any way 
chargeable upon the parishes forming the board, or either of them. 
It would appear to In- only right if such damages and costs were 
payable at all. that they should be paid bv the parish in which 
the road is situate, like the expense of repairing the road. And 
yet the persons who ordered the trespass might Ik* the persons 
representing the other parishes in the district and not the parish 
where the road is situate : and what a strange stale of things this 
would introduce. Section ?u provides that there shall he a dis
trict fund, and that the salaries of the office re of each parish, and 
all expenses incurred by the highway hoard for the common 
use and benefit of all the parishes in the district, shall Ik» paid 
out of the district fund. This could not include the damages 
and costs, and they could not come out of tin* district fund. The 
section goes on to provide that the expense of keeping in repair 
tin* highways of each parish, and all other expenses in relation 
to such highways, shall be a separate charge on each parish. It 
would certainly seem strange if the high wax board had the power 
by a resolution of throwing upon a particular parish such a charge 
ns that of paying the damages and costs of an action like the 
present : and unless they could do so. there would he no fund 
nut of which the damages and costs could be paid. When the 
parish denies the obligation to repair, section 1!t points out the 
course to be pursued.

It ap|M*ars to us that it is not the province of the highway 
board to contest the question, whether a particular way is a 
public highway or not. as the members of the board chose to do 
by the resolution set forth at the liegilining of this case.

For the almvo reasons, we think that, as the plaintiff was non
suited, there ought to Ik* a new trial in this case.

Kelly. (Ml.: The highway board of the district of Camel- 
ford. in Cornwell, constituted and incorporated under section 0
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and other sections of the 25 & 26 Viet, chapter til, upon the com
plaint of tlu* churchwarden of the parish of Minster, that a highway 
in that parish and within the district had been obstructed bv a 
locked gate thrown across it (as was alleged contrary to the stat
ute). at a corporate meeting duly convened and held according 
to the Act, having investigated the matter of the complaint, 
came to the following resolution which was then and there entered 
in the minutes—1“ Resolved that the hoard having heard the com
plainant, and the defendant. Mr. Mill ” (the plaintiff in this 
action), “and their witnesses as well as Mr. White (the defen
dants attorney), is of opinion that the road leading from Bos- 
ca*tle by the Wellington Hotel through Crapps* Park is a public 
road, and that therefore Mr. Mill, the tenant, and Miss Helver, 
the owner of the land through which it passes, he served with 
notices to remove the obstruction they have created, and if the 
same l>e not removed on or before six o’clock of the 31st inst.. 
the district surveyor remove the same (0).”

These notices having been given and disregarded, and the re
solution I icing notified to Wicket t. the district surveyor, an order 
of the hoard, signed by their clerk, forthwith to remove the ob
struction. was duly served upon him, and lie proceeded in obed
ience to the order to remove the lock from the gate, which was 
the trespass complained of in this action. '

Two questions arise upon this case. The first is, whether 
this action is maintainable, not against the highway board in 
their corporate character, but against the individual members 
of the board who were present at the meeting, and one of whom 
moved and another seconded the resolution: and T am of opinion 
that it is not.

The making of the resolution was a corporate act. done at 
a corporate meeting, convened and held in strict conformity to 
the Act of Parliament. No one member of the hoard assumed 
to exercise, or did exercise any personal authority or power. The 
resolution was the act of the corporation, and consisted of the 
minute made at the meeting according to the Act of Parliament, 
signed by the chairman, and by the statute receivable in evidence 
without further proof.

T conceive it to Ik* settled law that no action lies against the 
individual members of a corporation for a corporate act done 
by the cor)Miration in its corporate capacity, unless the act be ma
liciously done by the individuals charged, and the corporate name

(0) This mppting npppnrs to have been held on thp 30th August, 1872.
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be used as u mere colour for the malicious act; or unless the act is 
ultra vires, and is m>t and cannot Ik*, in contemplation of law, a 
corporate act at all.

In Herman v. Tap peu den (10), the free fishermen of Favcr- 
sham. a corporate body. at a corporate meeting made an order 
of amotion or disfranchisement against the plaintiff, a free fisher
man and a mendier of the corporation, upon which the plaintiff 
brought his action for damages against the six individual corpora
tors who had made the order, and it was objected “ That no 
action would lie to recover damages against individuals for acts 
done in their corporate capacity ; and that non constat, but that 
all or some of the defendants might have voted against the order 
of amotion.”

When the case came before the Court upon a motion to enter 
n nonsuit or in arrest of judgment, the Court intimated very 
strong doubts on this ground, how far the defendants were an
swerable in damages in their private character for acts done by 
them in their corjxirnte capacity, and Lord Kenyon, O.J., said 
that lie entertained considerable doubt notwithstanding what was 
said in Kick v. Pilling Ion (11), and The King v. Ripou (12), 
and added that he had many years ago moved for a mandamus 
to the Master and Fellows of Wadham College to compel them 
to put tin* college seal to a return which they were required to 
make and to which Dr. Windham, the master, had great objec
tion with respect to the facts agreed upon by a majority to he re
turned, conceiving that lie should thereby make himself individu
ally liable to the consequences; but Lord Mansfield overcame his 
difficulty by an explicit declaration that what he thus did in his 
corporate capacity could not hurt him in his individual character. 
Law ranee. J.. expressed the same doubt, and finally on cause being 
shewn, the Court held that without proof of mali-e the action 
was not maintainable, and the rule was discharged. See also 
Ventris, 351. and The King v. Windham (13). the case alluded 
to by Lord Kenyon.

It is true that where individuals make a pretended corporate 
Act a cloak for a malicious liln'l or a libel on the administration 
of justice, the Court will grant a criminal information as in The 
King v. Watson (6). But an individual corporator is no more 
liable for a tort committed in his corporate capacity than for 
a debt due by the corporation. In either case I am of opinion

(10) 1 East 5Tm. 
Ml) furlli. 171.

(12) 1 IA. Raym. MR. 
(1.1) fnwp. 377.
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that the action must lie brought against the corporation in its 
corporate character and not against an individual member who 
like Dr. in the Wadliam College case may have been
opposed to the Act in resja'ct of which the action may lie brought 
It was indeed once imagined, though on very technical grounds, 
that trespass would not lie against a corporation : and it is so 
stated in Comyn's Digest. Franchises F (13). But. besides that 
many authorities are to be found in the year books to the con
trary, the law is now well settled that upon any tortious act 
committed by a corporation or under its authority or by its direc
tion trover or trespass is maintainable.

Tn )'arhorouflli v. The Until of Kin/taint (It), the plaintiff 
recovered in trover for tin* unlawful detention by a clerk in the 
bank under its authority, of a Bank of England note. Can it 
be contended that an action could have been maintained against 
one of the directors of the Bank of England who might have been 
present at the resolution that the clerk be directed to detain 
the note? In Smith V. The Hiriiiinffhniii amt Stnffonhhirr (inn 
Liffht ('oin/innil (15), trover was held maintainable against the 
company (a corporation ) for the wrongful seizure of a quantity 
of furniture by a bailiff under their authority. And in Mnund 
v. The Mon month shirr mut Stuff ont shirr Catinl Cnmjtnnij (16), 
the plaintiff recovered in trespass for the seizing and converting 
under the orders of the defendants of certain barges and a quan
tity of coal. It was never suggested that in either of these cases 
the action should have lieen brought against the individuals who 
happened to lie present when the act in question was ordered 
to be done. I cannot doubt, therefore, that this action ought to 
have lieen brought against the Iniard : and all these decisions 
arc uniform to shew that it would have lieen maintainable. The 
mischief and inconvenience that would result if the contrary were 
held to lie law are great and obvious. If judgment lie recovered 
against these defendants, execution might issue for the whole 
amount of damages and costs against any one among them ; 
and he would have no remedy for contribution against the rest, 
nor, as it should seem upon the facts of the case, for indemnity 
against the corporation, and it is at least doubtful whether the 
board would have a legal right to indemnify him out of the funds 
which come to their hands under the Act of Parliament. On 
the other hand if the action had lieen brought against the hoard

(14) in Kent n.
(16) 1 AU. A K. 620: *. r. 6 Law .1. Ri*p. (x.s.) K. B. UR.
(10) 2 Howl. N. *. 113.
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mid judgment obtained against them they may pay the damages 
and costs out of the funds which they are enabled to provide 
for the various purposes of the Act by sections ‘>0 and and 
others.

It was argued that no action could be maintained against the 
hoard on the ground that the resolution and the order to the 
surveyor were ultra rire*. Hut I apprehend that this is a mis
application of the term ultra vire*.

Tf the lsiard by resolution or otherwise had accepted a bill of 
exchange, directing their clerk or other officer to write their 
corporate name or title across a hill drawn upon them for a debt, 
this would have been ultra rire*, and no holder of the accept 
a lice could recover the amount against them. It would have been 
void n|h»ii the face of it; and it is immaterial to consider whether 
the individuals who had written or authorised the acceptance 
would have lieen liable to any. and. if any. to what action at the 
suit of a holder for value. Hut it is otherwise with an ar t merely 
unlawful or unauthorized, as a trespass or the conversion of a 
chattel. If such an act was to lie deemed ultra rire*, and there
fore no action would lie against the corporate body by whom it 
had lM*en authorized, it is clear that a corporation would not Is» 
liable for any tort at all committed or authorised by them ; and 
the decisions above cited would lie contrary to law. Two east- 
only have Ini'll cited which seem to liear upon this question against 
the defendants, hut the first. Vaulina v. The London amt South 
Western Railway Comjtany (7) merely shews that there is no 
implied authority hv a railway company to their servants to do 
an illegal act. Hut here no question arises upon an implied auth
ority: for this I Mia rd have expressly authorized and commanded 
the surveyor to do the act complained of. On the other hand, 
in the Dulwich College Case (Taylor v. Dulwich Hospital) (51. 
the constitution of the college requiring that leases granted should 
be at a rack rent, the contract for a lease not at a rack rent was 
ultra vires and not binding on the corporate body; and so if the 
plaintiff had been entitled to the relief prayed, it would have been 
granted against the individuals who had executed an instrument 
in the form of a corporate act. hut which being ultra rire» was 
absolutely void.

'Hie remaining question is whether Wiekett, the surveyor, 
is liable to this action. The general rule no doubt is that one who 
docs an unlawful act cannot justify himself by pleading the 
authority or direction of another. Hut here the surveyor is a 
public officer charged with the performance of various public
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Julies, and hound by the express words of an Art of Parliament 
to obey the orders of the highway board ; the board themselves 
being a publie body incorporated for public purposes and having 
public duties to perform, and who in ordering their surveyor 
to remove the obstruction in question have acted bona fide, and 
within the general scope of their duties and authority under the 
Act of Parliament.

riu determine this question we must first consider the provi
sions of the Act. By section 17, “ The highway board shall main
tain in good repair the highways within their district.*’ And it 
•‘shall be the duty of the district surveyor to submit to the Itoard 
an estimate of the expenses likely to be incurred during the 
ensuing year for maintaining and keeping in repair the highways 
in each parish within the district.” And by section 16, “ The 
district surveyor shall act as the agent of the board in carrying 
into effect all the duties by this Act required to be carried into 
effect or to be performed by the Isiard ; ami he shall In all re
spects conform to the orders of the board in the execution of his 
duties. And the assistant surveyor, if any, shall perform such 
duties as the board may require under the direction of the dis
trict surveyor.” And then there are further provisions already 
referred to, enabling the board to obtain funds for the perform
ance of their duties and the carrying of the Act into execution.

Now where all the public highways in any district are well 
known and ascertained, no difficulty can arise in the execution 
of the Act. The surveyor inspects them, and observes their con
dition, he makes his estimate of the expense of repairing and 
keeping them in repair during the ensuing year, and delivers it 
to the board, who thereupon direct him to effect the repairs from 
time to time accordingly, and ho obeys their directions. But 
where, as here, he finds a highway which requires or will shortly 
require to be repaired, but the owner of the land gives him notice 
that the land is his private property and is no highway at all ; 
what is the course to be pursued ? We may suppose that upon his 
report an order has been given to him to repair the highway, and 
when he proceeds to do so, lie finds a locked gate thrown across 
it, and he makes a report to that effect to the board. They, the 
board, after communicating with the owner of the land, and 
finding that the question is raised and must lie determined— 
highway or no highway—must next consider how this may most 
conveniently be done. They may indict the landowner for the 
obstruction, or they may do os they have done here. They may 
give him notice to remove the obstruction, and in default of hi»
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doing 80, that they will remove it themselves, and that he may 
try the question by bringing an action of trespass against them. 
They accordingly come to the resolution they have made, and 
they give the order in question to the surveyor, and he in obed
ience to it removes the locks. If an action be then brought against 
the board, they plead the highway, or defend under the general 
issue by statute, and the question is settled by the verdict of a 
jury, and no difficulty arises. Hut if the law lie that the land
owner may select the surveyor as a defendant, in what condition 
is he placed ? The board have ordered him to effect the neces
sary repairs, and for that purpose to remove the obstruction. He 
looks to the statute, and he finds that its language is imperative— 
“ He shall in all respects conform to the orders of the board,” and 
“ act as the agent of the board ” in carrying the Act into effect.

lie has no means of ascertaining beforehand, or without the 
verdict of a jury, whether there is a highway or not, nor have 
the board themselves: he must therefore at the risk of absolute 
ruin obey the order as required by the Act, or he must refuse 
obedience; in other words he must disobey the order whenever 
a highway is in dispute. The board cannot themselves in their 
own persons remove the obstruction any more than they can 
repair the highway. They must, therefore, either instruct their 
surveyor to act on their behalf, or resort to some other mode, as by 
indictment, of raising the question, and if a public highway he 
established, perform their duty bv putting it into repair.

I am not aware of any direct authority in reference to this 
Act of Parliament. Hut there are cases which establish a principle 
within which I think this case may be well decided.

In Huron v. Denman (17), it was held by Parke. B., after 
ronsulting the other Judges of the Exchequer, that where a naval 
officer had committed a series of trespasses for which he was per
sonally liable to an action for damages, but the Crown had after
wards ratified his acts, the ratification was equivalent to a prior 
command, and the action against him could not he maintained. 
Baron Parke himself had some doubts whether the ratification 
had that effect, hut the Judges, including Baron Parke, were 
unanimous that the defendant whose duty it was to obey the 
commands of the Crown could not be made personally responsible 
in an action for the acts done in obedience to such command. 
In Andrews v. Marris and Witham (1). the clerk of the Court

(17) 2 Rich. Rep. 1«7.

c.L.—22
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•if Requests whose duty it wan to issue warrants or writs of execu
tion at the orders of the Commissioners having mistaken the 
effect of an order, issued a precept without authority under which 
the plaintiff was taken in execution, and he was held liable in 
trespass accordingly. But it was also held that Witham, the other 
defendant, one of the Serjeants of the Court, and to whom the 
warrant was directed, and who actually made the arrest, was not 
liable to the action on the ground “ that lie was a ministerial 
officer of the commissioners bound to execute their warrants 
and having no means whatever of ascertaining whether they issue 
upon valid judgments or are otherwise sustainable or not/' It was 
further observed bv the Court, that there would Is- something 
very unreasonable in the law. if it placed him in the position 
ot being punishable by the Court for disobedience, and at the 
same time suable by the party for oliedience hi the warrant, and 
that “ as the subject matter of this suit was within the general 
jurisdiction of the commissioners, and the warrant appeared to 
have Urn regularly issued/’ the defendant Witham was not liable. 
It appears to me that in this case the surveyor was in the exact 
position of Witham in the case cited.

Dews v. Riley (2). was a similar case. There a void order of 
commitment had been made by a County Court under which 
the clerk of the Court made out a warrant of commitment, and the 
plaintiff was arrested by a bailiff under that warrant. Tt was held 
that the action was not maintainable, and the Court observed that 
"the clerk was a mere ministerial officer to carry into effect the 
order of the Judge, and cannot lie liable in trespass for the mere 
|ierforman<c of the duty cast upon him by tile express language 
of the Act of Parliament.”

And in Krone V. Reynolds (8). where trespass was brought 
for pulling down a cottage, which three magistrates had adjudged 
to be an encroachment within fifteen feet of the centre of a high
way, and convicted the plaintiff of having made the encroachment, 
and the defendant, who was surveyor of the highways, had pulled 
down the cottage in the supposed execution of the Act 5 & 6 Will. 
4, chapter 50. it ap|>cared that the conviction was void, the way 
never having Urn repaired with stones or otherwise. But the Court 
held that the defendant was not liable to the action.” on the 
principle that the surveyor acted in oliedience to the judgment 
of a Court of competent jurisdiction, which he was hound to 
execute.”

Tt is true that in most of these cases the defendants who were 
held irresponsible were bailiffs or other officers acting in obedience
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or supposed obedience to tlie order of a Court or some legal 
tribunal made in the course of the administration of justice. But 
here also, as in all these» cases, the surveyor is a mere ministerial 
officer bound by the express words of an Act of Parliament to 
obey the orders of tin» hoard, and having no means of knowing or 
ascertaining whether such orders were valid and lawful or other
wise; and the board itself is a public body, having public duties 
to perform, and created and incorporated for public purposes. 1 
know not, therefore, why this officer should not lx» protected by 
law as well as the sultordinate officers of a Court of justice.

It appears to me, therefore, upon the whole ease, that the de
fendants have acted throughout strictly within the scope of their 
authority ami their duty. A complaint is made to the ls»ard that 
a highway is unlawfully obstructed. Upon investigating the cast», 
they find that an obstruction exists hut that it is disputed whether 
the spot is a public highway or not. Upon further inquiry, they 
are advised and believe that it is a highway, and. therefore, that 
it is their duty to keep it in repair and fnv from obstructions. 
There are two modes in which this , whether a public
highway or not. may lie raised and determined—by indictment 
and by action. They think, and I may venture to add, I think 
also, that an action is preferable to an indictment, inasmuch as 
in a civil action points may Ik- reserved, a motion made for a 
new trial, and appeals facilitated. They determine to try the 
question in that form accordingly. They give notice to the parties 
interested to remove the obstruction, and as it is still persisted in, 
and the opposite parties are resolved to try the question, they 
hold a meeting and make the order in question, and it is executed; 
and we are now called upon to decide whether this action in which 
a controversy between the hoard, on In-half of the . and the 
owner of the land is to la- settled, may Ik- brought against in
dividuals who have acted, as they believe, in tin» strict perform
ance of their duty, in holding and attending a meeting, and re 
solving in their corporate character that tin» necessary steps shall 
be taken, and who may possess no funds or means to meet the 
expenses of tin- suit, or to pay damages or costs, or against tin- 
hoard who are charged with the duties and entrusted with tin- 
powers and provided with the funds necessary to the management 
of the highways within the district, and to the carrying of all the 
purposes of the Act into execution. The question as between the 
surveyor and the hoard is of equal importance, and is open in 
many respects to the same consideration.

I
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I think, therefore, and for the reasons 1 have assigned, that 
the action should have lieen brought against the board, and that 
this action is not maintainable.

Rule nh*olul<\

IN TIIE EXCHEQUER CHAMBER.

Blackbi hx. J.:—At the trial of the cause, Kelly. C.B.. being 
«if opinion that the action would not lie either against the sur
veyor or the individual corporators, directed a nonsuit, and the 
facts, as to whether the place in “ was a highway or not. 
were not discussed. The majority of the Court of Exchequer, 
the Chief Baron still dissenting, thought that learned Judge 
wrong on both and set aside the nonsuit and ordered a
new’ trial.

We are all of opinion that, as regards the surveyor, the nonsuit 
was wrong, and that the rule, therefore, for a new trial was right, 
and inasmuch as it was one nonsuit where the parties were alto 
gether, and was one single entire cause, the setting aside of tin- 
nonsuit on the ground that it was improper as to one defendant, 
sets it aside as regards all, and consequently the judgment making 
the rule absolute must be affirmed. In arriving at this conclusion, 
we proceed upon the ground (in which we are unanimous) that 
the surveyor was clearly liable.

The other question, whether the corporators were liable, which 
has also been discussed, is one of considerable importance and 
great difficulty. If it were necessary to decide that question, w<- 
should require time to consider, and possibly we should not he 
unanimous when we had considered : and when we had decided, it 
would make no difference in sending the case down for trial. 
Instead of being an assistance, it would perhaps he an embar
rassment to the learned Judge who has to try the case to have our 
opinion liefore him. and wfe. therefore, think it better to leave 
tile decision of the Court of Exchequer on that question, so far as 
it goes, as it is. The majority of that Court have thought the 
corjmrators were liable, the minority has thought not. We leave 
that decision just with tlu* authority it had liefore, no better and 
no worse. On the new trial, the facts will lie ascertained, and 
the point may he properly reserved, and then upon the reserva
tion. when ail the facts are ascertained, the Court that has to 
deal with it will ht» much better able to do so than we should if 
we were to consider it now. The main question at the trial will 
lie. whether tin» footway is a highway or not. and that has not yet 
been discussed.

55
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T will shortly give the reasons why I think the surveyor is 
liable, and T believe I shall Ik* expressing the opinion of all the 
Judges. If the board had authority given to them by the statute 
to determine whether a disputed highway was a highway, and 
consequently were authorized to break into a close where they 
supposed there was, but where there really was not, a highway, 
though they honestly and bonn fide believed there was one—if 
there had been any such authority given to them, and if the sur
veyor was acting under their orders, then I should apprehend the 
surveyor would Ik* protected when obeying their orders. Now' sec
tion 16 of 25 & 26 Viet, chapter 61. enacts, “ the district sur
veyor shall act as the agent of the board in carrying into effect, 
all the works, and performing all the duties by this Act required 
to be carried into effect or to be performed by the board.” If the 
hoard had authority given to them to enter into a close where 
there was no highway, hut where they really believed there was a 
highway, and they directed their surveyor to go there, that would 
he a duty in which the surveyor would he directed to act. but then 
the section goes on. “ and he shall in all respects conform to the 
orders of the board in the execution of his duties.” If the statute 
said to a man. “ You are to obey the orders” of a particular per
son. it would be very hard to punish the man if he did not obey 
those orders, and at the same time to make him liable if he did 
obey them. But the ltoard must have some power or duty to do 
the act. and the surveyor who is to do it for them is to obey their 
directions. The statute does not say that when the hoard think 
they have an authority, but have not, the surveyor is to act on 
their directions, and so acting is to he protected.

Now as to the question whether there is any jurisdiction or 
authority given to the old surveyor (18). and the highway ltoard 
substituted for him, to break into a close which is private pro
perty where they think there is a highway, one is somewhat em
barrassed by not knowing on what ground they believed this to 
he a highway. No hoard can decide whether a certain wav is a 
highway, but they may if they like, or anybody may who likes, 
raise the issue at common law. and have it decided by a Court of 
law. There are provisions in this statute where the question 
whether a certain place is a highway may be brought before 
justices to decide whether it is a highway, but there is no power 
for any hoard or any one else to decide that. Any one acting on 
such a decision does it at his peril. Mr. Kingdon endeavoured to 
point out some section that gave that power. T can sec none. Mr.

MR) Tin* surveyor under 5 & ft Wm. 4. r. 50.
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Charles argued that if it had been a highway, the surveyor had 
no right to remove the obstruction. How that would be, I do 
not say. That is not the question here. We must, in favour of 
the plaintiff, assume that if he had not been topped he would 
have proved that this was not a highway. And if he had proved 
that, the question whether the surveyor would have the right to 
remove an obstruction across a real highway would not have arisen. 
Here they broke through a gate on a footway, which has not been 
proved to be a highway, and there is no clause in the Act of 
Parliament which says they can do that. It does not give them 
a right to remove something from that which is not a highway, 
hut which they think is a highway. If that he so, the ground on 
which the Chief Baron held the surveyor would mit lie responsible 
seems totally to fail. The exception is entirely that of people 
acting for Courts of justice: it does not apply to such a case as 
the one before us, where the statute only says the surveyor shall 
obey lawful orders. For these reasons, I think the judgment of 
the Court below ought to he affirmed, on the ground only that the 
surveyor was liable.

The rest of the .lodges hearing the appeal concurred.

Tort of an Incorporated Company in Matters Arising out of 
Contract.

DOOLAN v. THE MIDLAND RAILWAY COMPANY.

1H77, L. R. t A. C. 792.

THE HOUSE OF LORDS.

Contract for carriage of goods. The goods were lost in transit. 
Action was brought for damages. Various questions as to con
ditions, etc., were involved. The ease is inserted here for the 
treatment of the question of the company’s liability, it not being 
within its corporate functions to work steamboats.

Lord Blackburn :—* * * I may here dispose of a jmint 
on which great reliance seems to have been placed by the pleaders 
and by some of the Judges below, though T think it was aban
doned on the argument at your Tjordships’ Bar. The Midland 
Railway Company is not authorized bv any Act of Parliament to
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own or work steamboats, and, therefore, it is said, tliat this com
pany, if owning and working steamboats, would be doing so 
illegally, and, therefore, would be free from the restrictions im 
posed, it is said, only on those railway companies legally owning 
and working steamers. It is impossible to suppose that the Legis
lature intended those companies who were wrongfully working 
steamers to be in a better position than those who were rightfully 
working them; and the Act should not be so construed if the 
words permit of any other construction. And even if the words 
compelled this construction, I think the railway could not set up 
its own wrong, against a plaintiff who contracted with the com
pany in innocence and ignorance. Doolan and the Midland Rail
way Company are not in pari delido. Doolan might perhaps set 
up against the Midland Railway Company that it was acting 
illegally, if it would in any way help him (which 1 do not think 
it in any way could), but it does not lie in the mouth of the 
railway company to set up its illegality, even if it would help it. 
which 1 do not think it would.

Crimes by Employees. Forfc-ery of Share Certificate. Position of 
Company.

KITRKX KT XL. v. GREAT FÏXGALL CONSOLIDATED 
LIMITED.

L. R. 1006. A. C. 1.10.

THE HOVSE OK LOROS.

Appeal from a judgment of the Court of Appeal reversing 
the decision of Kennedy, J., in an action in which the appellants 
were plaintiffs, and the respondents defendants. The question 
was whether the respondent company was liable to the appellants 
for the loss occasioned to them by the fraud and forgery of the 
secretary.

The facts are stated by the Lord Chancellor in his judgment.

Loro Loreburn, L.C. :—My Lords, in this case. Kennedy. 
•1., gave judgment in favour of the plaintiffs, the present appel
lant-, hut stated that his decision was governed entirely hv the 
authority of a previous case, and that his own opinion was in 
favour of the defendants, the present respondents.
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The Court of Appeal (Collins, M.R.. Stirling and Mathew, 
L.JJ.) gave judgment in favour of the defendants, and, in my 
opinion, they arrived at a right conclusion.

The question arises out of the fraud and forgery of a man 
named Rowe. Rowe was secretary of the defendant company. 
He applied to the plaintiffs, who are stockbrokers, to procure for 
him a loan of £20,000, in order to enable him to purchase 5.000 
shares in the defendant company. Accordingly, the plaintiffs 
arranged with a firm of hankers to advance the money upon a 
transfer of the shares to the plaintiffs* names. Rowe forged a 
transfer in the name of one Storey as transferor. The transfer was 
duly executed by the hankers as transferees, and then the plain
tiffs delivered it to Rowe in exchange for a certificate. The cer
tificate purported to state tint the hankers were the registered 
proprietors of 5,000 shares: it purported to be signed by two 
directors: the seal was affixed to it and it was countersigned 
by Rowe himself as sectary. Tn fact, the names of the two 
directors were forged by Rowe, and the company’s seal was 
affixed by Rowe fraudulently, and not for or on behalf of or for 
the benefit of the defendant company, but solely for himself ami 
for his own private purposes and advantage. Upon this, the 
hankers advanced £20,000. When the fraud was discovered, the 
plaintiffs were obliged to repay to the hank the sum of £20.000. 
and brought this action against the defendant company upon the 
ground that they were liable for the fraud of Rowe. The action 
was for damages for refusing to register the plaintiffs ns owners 
of the shares.

The only other circumstance needing notice is that Rowe was 
admittedly a proper person to deliver certificates on behalf of 
the company.

T cannot see upon what principle your T/>rdships can hold 
that the defendants are liable in this action. The forged certifi 
. ate is a pure nullity. Tt is quite true that persons dealing with 
limited liability companies are not bound to inquire into their 
indoor management, and will not lie affected hv irregularities 
of which they had no notice. But this doctrine, which is well 
established, applies only to irregularities that otherwise might 
affect a genuine transaction. Tt cannot apply to a forgery.

Another ground was pressed upon us. namely, that this certi
ficate was delivered by Rowe in the course of his employment, 
and that delivery imported a representation or warranty that 
the certificate was genuine. TTe had not. nor was held out as
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having, authority to make any such representation or to give 
any such warranty. And certainly no such authority arises from 
the simple fact that he held the office of secretary and was a 
proper person to deliver certificates. Nor am T able to see how 
the defendant company is estopped from disputing the genuine
ness of this certificate. That, indeed, is only another wav of 
stating the same contention. From beginning to end, the com
pany itself and its officers, with the exception of the secretary, 
had nothing to do either with the preparation or issue of the 
document.

No precedent has been quoted in support of the plaintiffs' 
contention, except the case of Shaw v. Port Philip (Hold Mining 
Co. (1). I agree with Stirling. L.J., in regarding that decision 
as one that may possibly be upheld upon the supposition that the 
secretary there was. in fact, held out as having authority to 
warrant the genuineness of a certificate. If that be not so. then, 
in my opinion, the decision cannot be sustained.

For these reasons, the judgment of the Court of Appeal ought, 
in my view, to be affirmed.

Lord Macnaghten:—My Lords, this case was argued at some 
length and with much ingenuity bv the learned counsel for the 
appellants. In mv opinion, there is nothing in it,

Ruben and Ladenburg are the victims of a wicked fraud. No 
fault has been found with their conduct. But their claim against 
the respondent company is. T think, simply absurd.

The thing put forward as the foundation of their claim is a 
piece of paper which purports to he a certificate of shares in the 
company. This paper is false and fraudulent from beginning to 
end. The representation of the company’s seal which appears 
upon it, though made by the impression of the real seal of the 
company, is counterfeit, and no hotter than a forgery. The 
signatures of the two directors which purport to authenticate the 
sealing are forgeries pure and simple. Every statement in the 
document is a lie. The only thing real about it is the signature 
of the secretary of the company, who was the sole author and 
perpetrator of the fraud. No one would suggest that this fraudu
lent certificate could of itself give rise to any right or hind or 
affect the company in any way. It is not the company’s deed, 
and there is nothing to prevent the company from saying so.

(i) in q. n. r>. inn.
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Then how can the company lie bound or affected by it? The 
directors have never said or done anything to represent or lead 
to the belief that this thing was the company's deed. Without 
such a representation, there can be no estoppel.

The fact that this fraudulent certificate was concocted in the 
company’s office and was uttered and sent forth by its author 
from the place of its origin cannot give it an efficacy which it 
dues not intrinsically possess. The secretary of the company, who 
is a mere servant, may Ik» the proper hand to deliver out certifi
cates which the company issues in due course, hut he ran have 
no authority to guarantee the genuineness or validity of a docu
ment which is not the deed of the company.

I could have understood a claim on the part of the appellants 
if it were incumbent on the company to lock up their seal and 
guard it as a dangerous beast and if it were culpable carelessness 
on the part of the directors to commit the care of the seal to 
their secretary or any other official. That is a view which once 
commended itself to a jury, but it has been disposed of for good 
and all by the case of Bank of Ireland v. Trustees of Brans' 
Charities (2) in this House.

Of all the numerous cases that were cited in the opening none. 
I think, is to the point but Shaw v. Port Philip Cold Mining 
Co. (1), and that, as it seems to nve, cannot In» supported unless 
a forced and unreasonable construction Ik» placed on the admis
sions which were made by the parties in that action.

[ think the appeal must ht» dismissed with costs.

Lord Davey :—My Lords, to use the language of a dis
tinguished Judge of the last generation, the appellants’ case seems 
to me as full of holes as a colander. There is not a step in their 
title which is not tainted with fraud going to the root of it. 
Storey, whose name was used as transferor, had not 5.000 shares 
to transfer, and his name was forged to the transfer. There wen-, 
therefore, no shares, and there was no transfer. The seal on the 
certificate was, indeed, a genuine impression of the company’s 
seal, but it was placed there without any authority, and (as con
cisely stated by Lord Lindley, in his work on Companies, 6th ed., 
p. 246) “A document of that kind, if there is any intent to 
defraud, is a forged instrument.” The signatures of the two 
directors who purported to countersign were also forgeries.

The appellants have no doubt been grossly defrauded, but the 
question is whether they can shift the loss on to the shoulders

(2) 5 n. l. r. am. (.1) in q. it. i>. im.
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of the innocent. The company has done literally nothing in the 
transaction, and could do nothing, because in no stage of the 
transaction did it come In-fore the board of directors, which alom 
was entitled to speak and act for it. It is admitted that Rowe 
was the proper person to deliver certificates to those entitled to 
them. From this harmless proposition, the appellants slide into 
another and a very different one, that it was the secretary's duty 
to warrant, on behalf of the company, the genuineness of the 
documents he delivered. Then1 is no evidence that any such 
duty or power was, in fact, entrusted to Rowre, and it is too great 
a strain on mv powers to ask me to imply it from the mere fact 
of his being the secretary or the proper person to deliver docu
ments.

Rut, even if I could make the implication that the appellants 
desire, I do not think it would assist them, for I agree with the 
learned Judges in the Court of Appeal that every part of the 
legal proposition stated by Willes, J.. in his well-known judg
ment in Rarn'iri• v. Enf)H*h Joint Stork- Roulé (I) is of the 
essence of it. Willes. J/s, words are these: “The general rule 
is that the master is answerable for every such w rong of tin- 
servant or agent as is committ<-d in the course of the service 
and for the master’s benefit.” Where, therefore fas in the 
present case), the secretary is acting fraudulently for his own 
illegal purposes, no representation by him relating to the matter 
will bind his employers. And. in mv opinion, it would be a 
matter of reproach if the law were otherwise. The reason for 
the qualification is that a representation made under such cir
cumstances, whether express or implied, is also part of the same 
fraud, and cannot rightly Ik* considered to be made by the servant 
as agent or on behalf of his master.

Finally, it is. in my opinion, open to serious doubt whether on 
the facts of the present ease the parties relied on Rowe’s repre
sentation at all. The evidence indicates that they refused to do 
so. heeause they declined to part with their money on Rowe’s 
certifying the transfer (as it is called), and if they acted in re
liance on the certificate apart from any representation, their case, 
of course, fails, for nobody can pretend that the certificate itself 
created any estoppel against the company.

I guard myself from expressing any opinion whether, even if 
the certificate had l>een genuine, hut issued under some innocent 
mistake, it would have been an estoppel in favour of the present 
appellants. It will 1m- rememliered that the appellants themselves

(4) L. R. 2 Ex. 2T»ft. nt p. 2<Yi.
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propounded the forged transfer to the company for registration 
of the supposed transferees’ names. I share the doubt expressed 
by mv noble and learned friend. Lord Macnaghten. in Ballis 
Consolidated Co. v. Tomlinson (5) “whether under such cir
cumstances a person ought to lie permitted to rely upon n repre
sentation innocently made to which he has in a sense and to n 
certain extent contributed.” The recent decision of this House 
in Mayor of Sheffield v. Barclay (6) may be found to have some 
bearing upon this point. It is, however, unnecessary to express 
an. opinion upon it on the present occasion.

I am of opinion that the appeal should be dismissed.

Lord James of Hereford:—Mv Lords, concurring ns T do 
entirely in the judgments that have been delivered by m> noble 
and learned friends. T do not propose to add to them, except to 
make one observation. This is one of the cases in which it is 
said that one of two innocent persons must suffer. T cannot help 
observing that the decision now about to lie given may cause 
those who receive certificates in commercial life to lie anxious 
ami to lie shaken in their confidence in respect of the validity of 
those certificates. But in this case, the transferee has a safe
guard which a company has not. A company cannot protect 
itself against the frauds of its secretary, and if the company has 
to hear the burden of the loss, of course, the loss placed upon 
companies will he very great, and they must guard against it. 
hut certainly theoretically—I do not know whether it is quite the 
case practically—the transferee has a safeguard, he can always 
apply to thi‘ two directors whose names appear on the certificate 
and inquire from them whether those signatures are valid and 
genuine signatures or not. If the answer is that they arc genuine, 
the certificate, of course, is valid; if the answer is, “No, I have 
not signed that certificate,” then he is aware that it is invalid. 
I do not know whether in commercial life transferees will take 
the trouble to inquire of directors whose signatures appear on 
certificates whether those signatures ar<* genuine or not, hut at 
any rate there is that power if they choose to exercise it.

IjORd Bobertson and Lord Atkinson concurred.

Order of the Court of Appeal affirmed, and 
appeal dismissed with costs.

Note. See McKenzie v. Monarch Life, 43 8. C. 232.

1ft) 1181131 A. C. 300. ut |i. 411. (6) [100ft] A. C. 3112.



INDEX,

A.
AGREEMENT.

Set- Contract. Negotiable Instruments.
For company, prior to Incorporation.

Cannot be ratified. 64.
Company when formed cannot take the benefit ot it, 61. 
Signer personally liable, 68; reason for, 67-68. 
Subsequent ratiticatlon by company does not relieve

maker of, 69.
ALLOTMENT.

After application for shares withdrawn, 32-33.
Delay in, 29.
Must be made by a proper quorum of directors, otherwise not 

valid. 63-67.
Notice of, must be given, 39, 41. 42, 63.
What sort of notice of. needed in case of rontract under seal. 

40. 41. 44.
APPLICATION FOR SHARES,

Made under seal—Irrevocable. 38. 39.
Must be accepted—otherwise no contract, 37. 38.
Prepared before formation of company. 26, 29.
Withdrawn before allotment, 32, 33, 38.
Withdrawn after allotment, In consequence of altered position 

of company and without adopting contract, 46, 46, i7. 48. 
ARTICLES,

Of company; binding nature of, 205, 206.
AUDITOR,

Duties and responsibilities of, 262-266.
Must give shareholders Information and not only means of In

formation, 264.
Not liable for not discovering Ingenious and carefully laid 

scheme of fraud. 266.

B.

BANKRUPTCY,
Provision in articles rr compulsory transfer of shares on. 190-193. 
Trustees In, liability re shares, 200. 201.

Amount of, cannot be set off by creditor. 137, 138.
Unless judgment for debt recovered. 140.

Requisites of a good, 149, 160.
Rights to make, to adjust rights between shareholders on wind

ing-up. 240, 260.
Set-off by creditor against amount of, 137, 138.
Transfer of shares made by director to avoid payment on. 113. 

144, 151, 162. See also Shareholder.
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CAPITAL,

Circulating, must always be kept up, 260, 253.
Consisting of wasting property, 249. See Depreciation Fund. 
Different kinds of. 243, 244, 247, 249, 250.
Lost, when to be made good before dividend paid, 251, 262. 
Nominal or share capital, 244, 248, 249.
Nominal and real, no distinction between. 237.
Payment out of, of interest on shares paid in advance of calls, 

131.
Of dividend. See Dividend.

Reduction of, by company purchasing its own shares. See Pur
chase.

Principles upon which Court will sanction. 231-235. 
CHARGING ORDER.

Extent of creditor's rights, 106.
On qualification shares of director, 106.

COMPANY,
See Registration, Mandamus, Franchise.
By charter, applicants cannot compel incorporation of, 1, 2, 3. 
Difference between government of English and Canadian, 9. 
Dominated by aliens and not engaged in local objects, 3, 7.
Has independent personality from shareholders, 92. 94.
Foreign. See Foreign Company.
Infant signing memorandum of. 8.
Internal management of, how far binding third parties, 121, 122. 

When shareholders can bring action, 123, 124.
Company is proper plaintiff in actions relating to, 124, 126. 
Stranger may assume all matters of, properly done, 

126, 127.
Incorporated only for objects and purposes mentioned in memo

randum. 212, 221, 237.
Incorporated by charter and by registration, 1.

Under common law and statute. 220, 221.
Is a statutory corporation and powers limited by Act, 211, 212,an, 22i.
Partnership, but unlike partnership, 173, 174.
Pre-incorporation impropriety of registered company, remedy. 3.

If infant signs memorandum, 8.
Property of, not property of shareholders, 115.
Powers of, limited by memorandum of association or by statute, 

212. SU. 216, 220. 222. 237, 239, 240. See Utra vires. 
Powers of, to borrow. 216, 216, 217, 220, 222.
Registration or incorporation of, cannot be questioned, 4. 

Conclusive under English Act, 4-6.
Divergence of view, 6, 7.

COMITY OF NATIONS, 267, 269.
Effect of local laws upon. 271.
Foreign corporations are by, entitled to contract, 270, 271.
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CONTRACT,
To take shares,

Essentials of, 24. 27. 63.
Before Incorporation, 22. 23. 26. 27. 2».
By deed. 38. 39. 44
By subscription under seal, 40, 41, 44.
Tainted by fraud, voidable, 62, 67, 69, 128, 129.
Must be avoided before winding up, 52, 55, 56, 57.
Mere repudiation not enough,

Legal proceedings necessary. 56, 57, 58. 60.
Reason for rule, 69, 60.
What are legal proceedings, 133, 134.
When shareholders can avail themselves of proceedings 

taken by one, 55. 56, 58, 59.
Pre-incorporation,

Cannot be ratified, 64. See Agreement.
Voidable.

May be adopted by company, 88.
Rescission of.

See Rescission.
Ultra vires.

See Ultra vires.
By foreign company. 276. 270. See Foreign Company.

CRIMES,
By employees of company. 343.

D.

DEPRECIATION FUND.
Creation of. when company owns wasting property, 246, 247, 

249. 264.
DIRECTORS.

Are commercial men managing a trading concern, 81, 82.
Cannot deal with company where Interest does or might conflict 

with company's interest, except In certain cases. 88. 
112. 117. 144.

This rule Inexorable, 118.
Court, attitude of. to. when they act honestly and carefully, 

82. 83.
Must account for all benefits received by them without authority 

of shareholders, 101.
Not bound to communicate to company knowledge of misconduct 

of others committed before appointment. 83, 84.
Not liable on same principles as a trustee in cases of ordinary 

debts. 81. 82.
Are trustees of assets which have come Into their hands, 

or under their control, 12, 84.
Profits secret,

Principles governing. 117, 118.
Qualification of,

Shares "In his own right," 105.
Conventional meaning of expression " In his own right." 

106. 107.
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DIRECTORS—Continued.
Instances of holding “ in his own right," 105, 106. 
Instances of not holding •* in his own right,” log.
Object of requiring qualiiication shares. 112.
Held in name of director and his partner. 17. 

Misfeasance,
Nature of proceedings in winding up, 109, llo.
Receiving gifts, etc., 116.
Secret agreement with promoter that promoter will buy 

back qualification shares, 110, 114.
Secret profits, 117, 118.
Vse of company's assets for purposes beyond powers of 

company, 115.
What must be proved. 114.

Powers of,
Objections by shareholders and third parties to ultra vires 

acts, 120.
To deal with company's property to pay debts, IP». 

Quorum of,
How far third persons are hound, 121. 122, 127.
Necessary for valid acts, 121, 156-161.

I)e facto,
Company bound to stranger who deals with. 127.

Gifts to. 116.
Payment for services, 116.

DIVIDEND,
See also Profits—Capital.
Capital assets not to be used to pay, 245, 248, 250, 252. 
Cumulative, meaning of, 258, 259.
Court will stop, if declared from improper motives. 246. 247.

Or is colourable payment out of capital, 246. 247, 250.
May he paid out of assets which are not capital, 249, 252. 
Even though by so doing the capital is not kept to original 

amount, 249.
Cases where payment of. is improper. 250.

E.
EQUITABLE RIGHTS.

See also Notice, Lien on Shares.
As between transferee of shares having share certificate and 

one not having. 192, 198, 199.
Of beneficiary against trustee, shareholder, 202, 203. 

ESTOPPEL,
Arising from name being on register of shareholders, 29.
Arising out of statement in share certificate, 168, 169, 170, 177. 

178, 179, 180.

F.
FORFEITURE,

Of shares,
By directors without quorum, 156. 161. 
conditions of. 152, 153, 156.
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FORECLOSURE—Continued.
collusive, 163.
Extinguishment of lights on, 161, 162.
Must not be equivalent to surrender, 164. 165. 22R. 
power of, to he exercised lor benefit of company and 

creditors, 163. 164.
FALSE ARREST.

By agent of company, 313.
By policeman of company, 316.

FOREIGN COMPANY.
Status of, 267, 268, 270, 271.
Recognised, 267. 269.
Rights of. 268. 269.

FORGERY OF SHARE CERTIFICATE, 343.
FRAUD.

By agent of bank (affecting customer), 309.
FRANCHISE,

Forfeited, if exercised in breach of express or implied condition 
of charter, 4, 79.

L.
LACHES. 152. 153.
LIEN ON SHARES.

Company has no, in priority to a pledgee of shares if debt due 
by shareholder to company contracted after notice of pledge. 
205-210.

For personal debt of shareholders to company where shares are 
trust investment. 201. 202. 203.

Statement of principles. 208. 209.
LIBEL.

By agent of company, 300, 302.

M.
MANAGEMENT,

Internal, of Company. 121125. See Company Directors. 
Stranger may assume all matters of, to have been properly com

plied with, 127.
MANDAMUS,

In what cases, proper remedy, 2, 3.
MALICIOUS PROSECUTION.

By agent of company, 306.
MEETING,

Meaning of word, 130.
MISREPRESENTATION.

Changing directors upon the faith of whom contract, made for 
share amounts to a, 45-48, 54.

In prospectus, 128, 129.
Principle stated, 59.
To subscriber, prior to subscription of memorandum, 18, 19. .

O.L.—23
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N.
NEGOTIABLE INSTRUMENTS,

Liability of person signing for company before incorporation, 
66-69. See also Agreement.

NOTICE,
To company,

Of title of another before registration of transfer of shares, 
196, 197, 198, 210.

Of equitable interests in shares, 198.
Of trust express or implied, 204, 209, 210.

P.
PAYMENT,

Shares for,
Court will not enquire into value of property unless agree

ment is Impeached for fraud, 74.
Cases illustrating, 75, 76.

Deemed a specialty debt, 74, 76.
English provisions for, 70.
Future must be in cash, 77.
In money's worth—contract must be registered, 78.

See Shares.
Must be in money or money’s worth. 77, 244 
Satisfied by transfer of property, 74.
Summary of the law, 78. 244.

Property for.
Purchased by company, may he in fully paid up shares, 77.

PLEDGE,
Of shares, principles applicable, 208, 209.

PREFERENCE SHARES,
Unallotted ordinary shares may be issued as. under certain con

ditions. 256. 257.
PROMOTERS,

Must nominate independent directors and fully disclose material 
facts, 85, 86.

Stand in fiduciary position to company, 86.
PROFITS,

Definition of. 253.
Division of, matter of internal management, 242, 245.
When it means “ net profits,” 246, 247.
What moneys are, available for distribution, 252, 253.

See Dividend.
PROSPECTUS.

Action for damages for misrepresentation in, 129.
Fraudulent misrepresentation or wilful concealment in, 129. 
Must be candid and honest, 128, 129.

PURCHASE,
By company,

Of its own shares, 225-227.
When it amounts to trafficking In shares, 228, 229.

See Ultra Vires.
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K.
RATIFICATION,

Of ultra vires contract, 212, 213.
REGISTER, see also Estoppel.

Of members of company—inspection of, 29.
Name of member entered on the, liable as a contributory, 51. 
Unless steps taken to remove it, tiu. See Contract.
Rectification of. by Court If company refuses to register transfer, 

196.

REGISTRATION,
Of company, under English Act, 1.
Mandamus lies to compel, 1.

REPUDIATION,
Shares of, must be prompt. See Contract, Misrepresentation. 

RESCISSION,
Contract for shares of, based on different principle from ordinary 

contract, 59, 60.
For misrepresentation in prospectus, 128, 129.

SALE,
of business to company formed to acquire it, 72, 73, 86, 94, 95. 
of property by promoters to company, 85, 86.

SET-OFF,
Creditor by, against amount of call, 137, 138.

SHARES,
Contract to take. See Contract.
Discount, cannot be issued at, 77, 237, 238.
Forfeiture of. See Forfeiture.
Lien on. See Lien on Shares.
Payment for. See Payment.
Pledge of—principles governing, 208, 209. S»-e Equitable Rights. 
Qualification. See Directors.
Surrender of, 164, 165, 166.
Transfer of. See Transfer of Shares.
Transferable nature of, 168, 169.
What is a share? 188, 189.
Purchase of Its own, by company. See Purchase.
Trafficking in. See Purchase.

SHAREHOLDER,
Conduct of, when call on shares imminent, 150, 151.
Contents of notice of meeting, how far binding on. 213.
May vote though having personal interest in the matter, 88. 
Minority may impeach transaction approved by majority, 88. 
Ratification by, of ultra vires contract, 213, 214.
Surplus of assets on winding up, how distributed among, 260. 261. 
When may bring action connected with internal disputes of 

company, 123, 124.
Who is a, 21, 23, 24, 25, 29.
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SUBSCRIBER,
(if memorandum,

Difference of position of, under English and Canadian 
Act», 22. 24, 2b.

Liable for shares subscribed, 11, 12, 9b, 99.
May take shares in name of himself and partner, 17. 
Nature of contract of a, 18, 19.
Not entitled to rescission for misrepresentation before 

subscription, lb, 19.
Not liable if all shares allotted, 13, 14.

SUBSCRIPTION,
Under seal. See Application for Shares—Contracts.

T.
TORT,

Of agent of company, 3VU, 302, 306, 309, 313, 322.
Under ultra vires direction, 325.

TRANSFER OF SHARES,
Compulsory, article for, when valid, 190, 191.
Damages for refusal to register, 109, 17b, 179, 181, 396. 
Discretionary powers of directors as to, must be exercised in 

good faith, 183.
Estopped arising on. See Estoppel.
Forged, 167-170.
If real, immaterial that it is to insolvent or pauper, 171, 172. 
Registration of, ministerial or discretionary, 147, 148, 149, 182. 
Registration of, needful to give title, 195, 196.

Unaccompanied by certificate, 195, 196, 197.
Right of shareholder to, absolute where no restriction or equity 

intervenes, 173, 174, 196.
Right of transferor to indemnity, 199, 200.
Signed in blank, 196.
Void, made by director to avoid call in breach ol duty, 143, 144, 

151, 152. See Equitable Rights.
TRUSTEE,

Right of indemnity from beneficiary, 200. 
in bankruptcy. See Bankruptcy.
Shareholder, liable individually, 202, 203.

U.
ULTRA VIRES,

Consent to judgment on ultra vires contract is, 222.
Contract unauthorized by mentor, of assoc., is, 211, 212. 225. 
Such contract cannot he rati lied, 212, 213, 231.
Declaration of dividend when, 247.
Equities arising when, borrowing money is, 218, 219.
Exercise of any power not expressly or implicitly conferred by 

statute is, 222. See also 215, 216, 220.
Issuing shares at a discount is, 237, 238, 240.
Purchase of its own shares by company apart from Company's 

Act. 1867, 1877, is, 233, 234. See Purchase.
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w.
WINDING UP,

Canadian companies, 280.
Creditors' representatives, 296.
Defect of order, 293.
Discretion of Court, 275, 291.
Dominion jurisdiction as to, 272.
Evidence of insolvency on, 281, 287.
Foreign companies, 275.
losses of company should be borne by shareholders on, in pro

portion to amount subscribed, 260.
Misfeasance, enquiry in conduct of officer of company for, on, 109. 
Nature of the proceedings, 110.
Notice of application to, 281.
Proof of insolvency, 289.
Provincial companies, 272, 280.
Subsequent actions, 293.
Surplus of assets over liabilities on, how distributed, 260, 261.


