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Technical and Bibliographic Notaa/Notat tachniquaa at bibliographiquaa
Th«i
toth

Tna Inatituta har attamptad to obtain tha baat

original copy avaiiabia for filming. Faaturaa of thia

copy which may ba bibliographically uniqua.

which may aitar any of tha imagaa in tha

raproduction, or which may significantly changa

tha uaual mathod of filming, ara chackad balow.

Colourad covars/

Couvartura da coulaur

Covars damaged/
Couvartura andommagia

n Covars rastorad and/or laminatad/

Couvartura rastaurte at/ou paliicuite

I—I Cover title missing/

[ La titre de couverture manque

Coloured mapa/
Cartes gAographiquaa en coulaur

Coloured ink (i.e. other than blue or black)/

Encre d6 couleur (i.e. autre que bieue ou noire)

Coloured plates and/or illuatrations/

Planchaa at/ou illustrationa an couleur

n

n

Bound with other material/

Relii avec d'autrea documents

Tight binding may causa shadows or distortion

along interior margin/

La re liure serrie peut causer de I'ombre ou de la

distorsion la long da i« marga int^riaura

Blank leaves added during restoration may
appear within the text. Whenever possible, these

have been omitted from filming/

II se peut que certaines pages blanches ajoutiea

lors d'une reatauration apparaisaant dant 1^ texta.

mais, lorsque cela Atait possible, ces pages n'ont

pas it« filmtes.

L'Institut a microfilm^ la mailleur exemplaire

qu'll lui a it* possible de se procurer. Lss details

de cet exemplaire qui sont peut-Atre uniques du
point de vue bibliographiqut*. qui peuvent modifier

une image reproduite, ou qui peuvent axigar una
modificatior^ dans la m(Athode normala de filmage

sont indiqute ci-dessous.

D
D
D

n

n

Coloured pages/
Pagea da couleur

Pages damaged/
Pages endommagias

Pages restored and/or laminated/

Pages restauries at/ou pelliculies

Pagea discoloured stained or foxed/

Pages dicolories, tacheties ou piquAes

Pages dotached/
Pages ditachies

Showthrough/
Transparence

Quality of print varies/

Quality inAgale de I'impression

Includes supplementary material/

Comprend du material supplimantaire

Only edition available/

Seule idition disponible

Pages wholly or partially obscured by errata

slips, tissues, etc., have been refilmad to

ensure the best possible image/
Lea pages totalement ou partiellement

obscurcies par un feuillet d'errata, une pelure,

etc., ont iti filmies i nouveau de facon i

obtenir la meilleure image possible.
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/ Additional comments:/
Commentairea suppiimentaires;

Docket title page is bound in as last page in book but filmed as first page on fiche.

Thia item is filmed at thr reduction ratio checked below/
Ce document est film* au taux de reduction indiqui ci-dessous.

18X 22X10X 14X 26X 30X

y
12X IfX 20X 24X 28X 32X



The copy fiimect h«r« has baan raprmduc^d thanks

to the ganarocity of:

Bibliothique nationala du QuAbac

L'axamplaira film* fut raproduit grftca i la

gdnArotit* da:

BIbliothAque nationala du Qu6bac

Tha imagas appaarlng hara ara tha bast quality

possible considering the condition end legiblllty

of the original copy and In keeping with the

filming contract specifications.

Original copies In printed paper covers ara filmed

beginning with the front cover and ending on

the last page with a printed or illustrated impras-

sion, or the back cover when appropriate. All

other original copies are filmed beginning on the

first page with a printed or illustrated impres-

slor , and anding on the iaat page with a printed

or Illustrated impression.

The last recorded frame on each microfiche

shall contain tha symbol -"^ (meaning "COM-
TINUED"), or the symbol V (meaning "END"),

whichever applies.

MapB. plates, charts, etc., may be filmed at

different reduction ratios. Those too large to be

entirely included in one exposure are filmed

beginning In the upper left hand corner, left to

right and top to bottom, as many frames as

required. The following dianrams illustrate the

method:

Lea images suiventes ont «t« reproduites avac la

plus grand soin, compta tenu de la condition at

da la nattet* da f•xamplaira film*, at en

conformitA evec ies conditions du contrst de

filmaga.

Les exemplairas originaux dont la couvarture an

papier eat imprimte sont fllmfo an commanpant
par la premier plat et en terminant soit par la

dernlAre page qui comporte une empreinte

d impression ou d'illustratlon. soit par la second

plat, salon la cas. Tous lea autras axemplaires

originaux sont fiimAs an commanpant par la

premiere page qui comporte une empreinte

d'impresalon ou d'lilustration el en terminant par

la darnlAre page qui comporte une telle

empreinte.

Un des symboles sulvants apparaftra sur la

derniire imege de cheque microfiche, selon ie

cat: la tymbole -•» signifie "A SUIVRE", la

symbols signifie "FIN".

Las cartea, planchaa, tableaux, etc., peuvent Atre

f .mis & das taux da riducticn diffirants.

Lorsque ie document est trop grand pour Atre

reproduit en un seul clichA, il est filmA A partir

de i'angia supArieur gauche, de gauche A droite,

et da haut an bas, an pranant la nombra
d'images nAcessaira. Las diagrammes suivants

illustrant la mAthode.
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\r»SoTl Court of Appeals,

Jf 5

In a ease between

JAMES BLACK,

JPPELLANT,

*

CHARLES GRAY STEWART,

RESPOflDBNT.

THE APPELLANT'S CASE.

a'h,S was an hypo.>.eca'y -ion bro.>gb. by -b'^ APP;\'-:

n,ent«nd=red in His Majesty's Court ° K'^|' °-"j. dan agamst

trict of Quebec, in
''T'"'

°f
'''V"'. „f Z renckrii.g orite

one William Hams. »l>o at •''-""=
°'^ „f ,,7 ground.

y""4t\{:rc'; in the case is principally written evidence.

1Sejudgrn. in question w.,s rend.Ted on the twentieth day

lion to one Janet Brydon.
Tanuarv one thousand eight

hundferareteTjlreX'aorSSe sa.d house and >ot

-
Vh^t^-nfre"t:%«s ,0 th^. said la. ^e— ^t.,*.

•,ri;;d?na''n,rrl^orAn'ir;!aT^ t.,. h,ea.^ue.c.

wiihout leaving any heirs m .hi> i^'O^'"^^* ^ ^er vacant

B:;^::rtrx;tVC^r;^^Cte:ra,.d e,. hu.

'tplttheTo've lacts. an abstract qutstion of Law a...es. .

tc
•• A

147933

-^
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>.aav. Coll. dp
Jur. V V . Dcthe-
rtnce Blval va*

cut.

Tlau>> Toll, do
Jur. V. Curatelle

Does the prescription often year Entre prcims ages et non-pru

viU'gie's franchemcnt et paisiblement sans inquidation d'aucune hypo-

t%(^ established by the 114th Article of the Custom ot Pans run

against a vacant Estate.
, , j r , •

By the Law of Canada, the goods and lands ot persons dying

within this Province, and not leaving apparent heirs, are originally

and solel>r vested in the Crown, without any transfer or derivative

assignment, either by deed or law, from the former Proprietor, and

this under that ancient branch of the Royal prerogative which is

known by the name o< Ihoit de JDesheren^c.

The King's Courts accordingly may, and in France flid appoint.

Curators to Estates of such persons, without taking the advice ot the

friends of the deceased. ..,,..
As the prescription of If nyears<rn<rf7^r«fWiff^ei etnon-prtvi'egies,

does not run against the King, neither does it run against a vacant

estate.—Bacquet Tr. du D. de Deshercnce, p. 838, & seq. Cout. de

Par. par Ferriere, vol. 2, p. 299. B seq, p. 323 ;
and Dumoulin, I.

889, who says in so inany words, Fic^icnptio non currtt hcEieditate

vacante.
. rr^^ ^ -vt

It i^ true that Pothier in his Treatise of Obligations, No. says,

that the prescriptidn of 30 years runs against a vacant estate, and it

was uoon this authority that the Court belov/ founded its Judgmeni.

The true reason why the prescription of thirty years has been

held to run against vacant estates is that they are assimilated to other

successions, and the right to demand them is therefore extinguished

by the lapse of thirty years. Lopinion communement suivie au Palais

(says Bacquet) a la quelle il sc faut ar ester, est que la presaiption de

trenteans est sufjisantc pour cxcliire te lioi tt Us hants JmiicnYs des

confiscations auLaines, bastardises et Defherenas, attendu que ce sont

successions deferees laction et poursmte des quellcs se present par

trante ans petitio enim haereditatis quaj est actio personalis mixta

sive in rem scripta trigiiita annis praescribitur lege haereditatis.

Cod,
-n u 1

Before the Conquest of this country by Great Britain, the only

prescription which could have been pleaded against a vacant estate,

was the prescription of thirty years. Whether even that prescription

could be pleaded since the conquest might v/ell be questioned, as it

is an undoubted prerogative of the Crown of Great Britain, equally

binding throughout the whole of the King's Dominions, that nudum

tembus occurntregi. However this may be, the Appellant, trusts that

he has shewn that the prescription of ten years entre preans agts et

non-hrivilegies does rot run against a vacant estate and ihai the Judg-

ment of the Court below is erroneous and ought to be reversed.

X

1

!'

Quebec, July, 1817.
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