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I. Application of the Statute of Frauds 
and Making of the Contract.

1. In General.
Acceptance—Time for Payment.]—Time 

may be of the essence of a contract even with­
out any express stipulation if it appear that 
such was the intention. Defendant wrote his 
agent on 25th March : "If U. ( plaintiff) still 
want that farm . . he can have it for 8350 
n<‘t, provided it can be arranged at once. 
Kindly advise me . . if lie accepts, and 
when lie will pay the money over." Un Oth 
April, the agent telegraphed defendant " U. 
will take the farm, will pay the money in two 
weeks,” and on lltli April the defendant tele­
graphed " you i .ill'er of Oth comes loo late:" 
—Held, that an arrangement between defend­
ant: and his agent as to the hitter's commis­
sion would not affect the net price as between 
plaintiff and defendant. Held, also, that the 
inquiry “ when will he pay over the money ” 
shewed an intention to give a reasonable time 
for such purpose, und that under the circum­
stances two weeks was not an unreasonable 
time. Hut, held, also, that the acceptance of 
defendant’s offer was not in time. Oldfield 
v. Dickson, 18 U. It. 188.

Agent Exceeding Authority. | — Where 
the owner of lands was induced to authorize 
the acceptance of an offer made by a proposed 
purchaser of certain lots of land through an 
incorrect representation made to her and un- 
iler the mistaken impression that the offer was 
for the purchase of certain swamp lots only 
whilst it actually included sixteen adjoining 
lots in addition thereto, a contract lor the 
sale of the whole property made in conse­
quence by her agent was held not binding upon 
her and was set aside by the court on the 
ground of error, as the parties were not ad 
idem us to the subject mutter of the contract 
and there was no actual consent by the owner 
to the agreement so made for the sale of her 
lands. Murray v. Jenkins, 28 S. C. It. 505.

Deed Evidencing Agreement. |-—H. sold 
to <J. land mortgaged to a loan society. The 
consideration in the deed was 81,400 and the 
sum of 8104 was paid to B. afterwards 
paid 8L081 and obtained a discharge of the 
mortgage. It. brought an action to recover 
the balance of the difference between the 
amount paid the society und said sum of 
81.400. and on the trial lie testilied that he 
intended to sell the land tor a fixed price; 
that lie bail been informed by W.. father-in- 
law of that there would lie about 8300 
coming to him : that he had demurred to the 
acceptance of the sum offered, .$104, but was 
informed by V. and the lawyer's clerk, who 
drew the deed, that they had figured it out and 
that was all that would be due him after pay­
ing the mortgage ; that he was incapable of 
figuring it himself and accepted it on this re­
presentation. C. claimed that the transaction 
was only a purchase by him of the equity of 
redemption, and that B. had accepted 8104 
in full for the emmet Held, that the weight 
of evidence was in favour of the claim made 
by B.. that the transaction was an absolute 
sale of the land for $1,400 ; and independently 
of that, the deed itself would be sufficient evi­
dence to support such claim in the absence of 
satisfactory proof of fraud or mistake. Hur- 
gess v. Conway, 14 S. C. R. 00.

Evidence.]—The evidence of a parol con­
tract for the purchase of land considered,
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analysed, and acted on. (jrant v. Drown, 12 
Ur. 53.

Offer in Form of Agreement.! — De­
fendant wrote to the manager, who was orally 
authorized to sell certain lands belonging 
to a hank : " I hereby agree to purchase from 
the Dominion Hank all,” &<■.. and paid on nc- 

« iiimt of the purchase money $100. This mem­
orandum was not submitted to the managing 
hoard of the bank, nor was it signed by any 
one acting on their behalf, and the solicitor 
for the hank refused to have it put into 
such a shape as to hind the bank:—Held, 
that the memorandum amounted to an offer 
to purchase only, and that before a formal ac­
ceptance thereof by the bank authorities de­
fendant was at liberty to withdraw the same; 
and quœre. whether in such a case authority 
for the purpose of selling the lands of the 
hank could be conferred by parol. Dominion 
Hank v. Knowlton, 25 Ur. 125.

--------  Withdrawal before Acceptance.]—
A parcel of land having been placed by the 
plaintiff in a land agent's hands for sale, the 
defendant offered to purchase it, and signed 
a form of agreement for sale and purchase, 
which was taken by the agent to the plaintiff 
and was signed by him, but before the de­
fendant was notified thereof lie gave notice 

the agent withdrawing his offer:—Held, 
that the instrument, though in form an agree-
•..... was in substance a mere offer, ami as
defendant had withdrawn before lie was noti- 
i d of its acceptance, there was no completed 
agreement. Larkin v. <Jardiner, 27 U. it. 125.

2. In What Canes the Statute Applies.
Accepting Land in Satisfaction of

Debt. | -An attorney took a conveyance of 
i roperty in trust for a client, but did net 
sign any writing acknowledging the trust. 
A parol agreement was subsequently entered 
into, that the attorney should accent the prop­
erty in discharge of two notes he held against 
the client:—Held, that this agreement was 
binding on the attorney, though not in writ­
ing. Fleming v. Duncan. 17 Ur. 7<i.

Account Stated.]—An item in an ac­
count stated lieing a sum charged for the price 
of a lot of land, does not make it incumbent 
on a plaintiff to prove the agreement respect­
ing such land to have lieen made in writing. 
Dalton v. Dotts. Tay. 181.

A defendant casually observing to a third 
party, in the presence of the plaintiff, that 
lie has paid the whole price for his land, ex- 
<"pr a certain sum. without any further ex­
planation, is not satisfactory, if any. evidence 
of an account stated. Semble, that if it had 
l-c n. the Statute of Frauds would not have 
applied, though the sum was due in respect 
"f the sale of lands. Curtis v. Flindall, 3 V.
C. It. 323,

Action on account stated, to recover $102, 
"Im li defendant was to pay plaintiff for giv­
ing up his purchase of land from defendant. 
I' was proved that defendant had acknow­
ledged that he was to pay plaintiff this sum, 
nut there was a nonsuit for want of an agree­
ment in writing:—Held, that if the acknowl­
edgment was made after the agreement had 
been cancelled and the land resold by de­
fendant. the plaintiff might recover; and this 
not being clear on the evidence, a new trial

1 was granted to ascertain the fact. Dross v. 
lirickor, IS V. C. It. 4M.

Sec, also, Lloyd v. Clarke, 12 C. P. 320.
Agency II ork Done.]—in his own 

name, bought the privilege of digging for gold 
mi a certain lot, and subsequently formed a 
company by whom that lot was purchased :— 
Held, that the plaintiff, one of the working 
partners, was entitled to a share of all the 
profits and advantages made by C. in this 
transaction. There was no writing signed by 
U. acknowledging the agency and trust:— 
Held, that A. and II.. two of the partners, 
having entered and worked on the lot, the stat­
ute did not apply. Duni v. Strong, 14 < Jr.

Agent's Unauthorized Statement.) —
' E.. the agent of a testatrix, introduced into 
i her will a clause declaring that she had sold 
; to one 8. two .properties described, and direet- 
! ing the plaintiff (to whom she devised all her 

real and personal estate beneficially), to con­
vey them to 8. The testatrix had contracted 
with 8. for the sale to him of only one lot; 
but E. alleged an oral bargain by the testa­
trix to sell the lot to him. E. There was 
no writing as to such bargain, and no part 
performance. After the death of testatrix, E. 
induced the plaintiff, who was not of age, 
to execute a conveyance to 8. of the two lots : 
—Held, that the alleged bargain with E. was 
not binding on the plaintiff, and a release of 
the lot to her was directed, with costs to be 
paid by E. .lrcAcr v. Scott, 17 Cir. 217.

Agreement to Give Mortgages.)—De­
fendant held a note of one 8. for $1 ISO, given 
to the plaintiff for land in relation to which 
a suit was pending in chancery by plain­
tiff against 8. They met in order to settle.

| The plaintiff requiring first to be relieved from 
the note, which he had indorsed. 8. agreed 

' to give a mortgage to defendant on certain 
land for $(500, and procure K. to mortgage to 

I him other land for $380: and defendant 
agreed, ns soon ns these mortgages were re­
gistered, to give up the note to the plaintiff. 
The mortgages were made and registered, but 
there was a previous mortgage on the land, 
and defendant transferred the note to a third 
person, who recovered judgment against the 
daintiff. The plaintiff then sued defendant 
or not giving up the note, alleging as the con­

sideration for defendant's agreement that 8., 
at the plaintiff's request, would give defend­
ant the mortgages:—Held, that the contract 
was within the statute as relating to land, and 
that being oral only, the plaintiff could not 
recover, Johnstone v. Cowan. 25 V. It. 
470.

Clearing Land.)—An agreement to enter 
upon and clear land, and take the wood after 
it is cut down in payment of the labour, is 
not for an interest in lands within the stat­
ute. Hamilton v. McDoncll, 5 O. 8. 720.

Commission on Purchase. | -Defendant 
agreed with the plaintiff, an attorney, to give 
him $1,000 for his trouble and commission, 
if he procured for him a certain hotel prop­
erty for $15,000. The plaintiff took an agree­
ment from the vendor to sell to himself, and 
afterwards, with the vendor's assent, substi­
tuted one O.. who acted for the plaintiff, for 
himself ns vendee. The defendant ami the 
vendor, through the instrumentality of the 
plaintiff, then came together, and the price 
was reduced to $14,500. Deeds were made by
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<I. anil the vendor to the defendant, who took 
possession, the plaintiff being employed by 
the vendor to prepare some of the papers, 
but lie had not. as he swore, liven employed 
by him to make the sale:—Held, that the 
plaintiff was entitled to recover ; that the 
contract was not one within the statute ; and 
that his acting for the vendor after the con­
tract of sale had liven made, notwithstanding 
the agreement for purchase in the first in­
stance to himself, was not open to any legal 
objection. White v. Curry, Jit) U. < It. 5tit).

Contingent Interest.]—Semble, that, the 
purchase of a devisee's contingent interest 
in real estate is within the statute, MeDiar- 
mid v. Mr Diana id, it Ur. 144.

Crops.| —Qiuere. is the sale by a sheriff of 
a crop of wheat ready for the harvest, the sale 
of a mere chattel, not reipiiring a writing. 
JJ"lidun v. Crawford, Il O. S. 583.

Defendant Resisting. | -The position of 
a defendant resisting a claim, is more fav­
ourably considered than that of a plaintiff en­
deavouring to enforce an agreement, the terms 
of which may not have been defined so as to 
clearly satisfy the requirements of the stat­
ute. Lawrence v. Errington, 111 Ur. Util.

Delivery of Deed.]—In trover for a deed, 
it was held that an agreement that the plain­
tiff should deliver the deed to defendant to be 
returned on certain conditions, was not af­
fected by the statute, at least when pleaded by 
defendant. Dowling v. Miller, 0 U. (J. It. HUT.

Erecting Gates.]—An agreement with a 
railway company to erect and see to gates 
on the plaintiff’s farm, in place of fences, is 
not an agreement in relation to land within 
the statute. Croit Western U. 11'. Co. v. 
Vila ire, 11 C. P. 500.

Exchange of Lands—Promise by Third 
Person to Iteyuy Consideration.]—Where a 
father, intending in the distribution of his 
property to give his son l(Hi acres of land, 
was induced by the son to exchange it for the 
property of a stranger, the father paying £1*25 
for such exchange, and the son promising to 
repay it. so that it might go in the distribu­
tion to the rest of the family, and the father 
then lor a nominal consideration conveyed to 
the son the land received in exchange:—Held, 
that the executors of the father might main­
tain an action against the son for the £125. 
as money paid to his use : that they were not 
estopped by the consideration stated in the 
deed ; and that it was not for an interest in 
lands within the statute. McBride v. Parnell. 
4 O. S. 152.

Lease Collateral Right to Enter. |—De­
claration for breaking and entering the plain­
tiff's close and cutting and carrying away 
the grain. Plea, on equitable grounds, that 
the plaintiff held the land under an indenture 
of lease from defendant, on the negotiation for 
and execution of which it was orally agreed 
between them, and the true agreement was. 
that defendant should have the right to enter 
and harvest the crop then in the ground sowed 
by him : that when the lease was executed 
a reservation of such right in it was sug­
gested. but omitted on the plaintiff's assur­
ance that it was unnecessary, ns the agreement 
between them was well understood, and de­
fendant would be allowed to take the crop : 
and that the entry, &e„ in pursuance of such

agreement, is the trespass complained of 
Held, that the plea was good, for the inde­
pendent oral agreement, made in considera­
tion of defendant signing the lease, was good 
as an agreement, though defendant, by the 
fourth section of the Statute of Frauds, inight 
be prevented from suing on it: and as equity 
in sui h a case would decree specific perform­
ance, there was ground for a perpetual in­
junction against this action, tjua-re. whether 
the plea was not also a justification at law. 
as under an ngm-ment which was valid to 
protect the defendant, though lie could not 
have enforced it by action. MeGinncss v. 
Kennedy, 20 U. C. ft. 03.

Lost Deed.|—The father of the plaintiffs 
and the defendant were brothers, and de­
fendant obtained a deed in his own name of 
Kin acres of land, in which it was alleged his 
brother was jointly interested. It was shewn 
distinctly that the defendant had at one time 
made a deed to his brother of some land, al­
though the defendant, after his brother’s 
death, denied having given any deed, but on 
lh<' hearing lie admitted giving a deed of an 
adjoining property for which no patent had 
issued, although the defendant’s name had 
been entered in the hooks of the frown 
lands department as an applicant for pur­
chase. It was shewn that a box containing 
the deeds in reference to the property had been 
stolen, and the contents had never been seen 
since. The court, under the circumstances, 
notwithstanding the denial of the defendant, 
whose evidence was not consistent, held, 
that the plaintiffs were entitled to an account 
of the purchase money received by the de­
fendant upon a sale of the property, and or­
dered the defendant to pay the costs to the 
hearing. Curry v. Curry, 2d (Jr. 1. 4 A. It. 
153. Affirmed by the supreme court, the 
Judges being equally divided, ('assets' Dig. 
778.

Mortgage without Covenant — Oral 
Promise to Pay.]—Defendant having pur­
chased land from the plaintiff for $i;.iHin. paid 
$1500 down, and gave a mortgage fo*r the 
balance of #5,400, #400 of which was to be 
paid on an event specified. 81.000 within 
three months, and the remaining $4.000 in 
three equal payments, in six. nine, and twelve 
months from the date of the mortgage; but 
the mortgage contained no covenant to pay. 
The first payment of $400 was made, and 
afterwards, in consideration of the plaintiff 
forbearing to take any proceedings on the 
mortgage for two months, defendant promised 
to pay the $1,000 then overdue. The plain­
tiff. having waited accordingly, and left de­
fendant in possession for that time, sued upon 
this promise :—Held, that he could not re­
cover, for that the promise, which was oral, 
was a contract for an interest in land, 
within s. 4 of the statute ; and that if it 
amounted to a lease it was not one within 
s. 2, so as to be good without writing. Jack- 
son v. Yeomans, 31» U. C. It. 280.

Option to Purchase.]—A. being lessee of 
land with a right to purchase within a cer­
tain period, at a certain price, assigned his 
interest to I?., who agreed to take the deed 
in his own name and convey to plaintiff 
on repayment of the money paid by him with 
interest at 20 per cent. It. neglected the mat­
ter, and the owner of the land (the time hav­
ing expired), refused to sell except at a much 
higher price. I’pon action by A. against It. 
for damages :—Held, that it being a contract
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relating to land not in writing, lie could not 
recover. I oy y. Heir, U C. 1*. 487.

Partition—Agreement to Hold Share in 
Trust.]— A testator having devised bis real 
property to such of the persons named as 
should he living at the death of his widow, 
the parties interested came to an agreement 
for partition during the widow's lifetime. 
There were several questions between the par­
ties. The plaint ill. who was one of the de- 
\ isees. was induced to consent to the tiarti- 
tioii upon a distinct understanding with an­
other of the devisees, that the latter should, 
after partition, hold a portion of her share in 
trust for the plaintiff. This agreement was 
not known to the other devisees; the partition 
deed was executed by all the parties, and the 
partition would not have been agreed to by 
the plaintiff but for the promise stated :— 
Held, that the promise was not binding, both 
because there was no writing within the stat­
ute, and because the party making it was a 
married woman. Morley v. Daemon, 20 <lr.

Pleading.]—In an action for lands bar­
gained and sold, a plea of the Statute of 
Frauds is bad upon special demurrer, as 
amounting to the general issue. Hirdsall v. 
hurling, 2 U. C. It. 401.

Where a part of the consideration for the 
deed sought to be set. aside, was a promise on 
tin- part of the grantee to make a lease for 
life of certain lands to the grantor, the bill 
prayed a specific performance thereof, and the 
defendant, without making discovery of the 
circumstances, pleaded to so much of the bill 
generally, that there was no contract -Held, 
that a plea in that form, intended as a idea 
of the statute, was insufficient. Wright v. 
Henderson, 1 O. S. 3U4.

Qua-re. whether, in order to exclude parol
i ............ if a contract, it is necessary for a
defendant, who denies the contract, to claim 
the benefit of the statute, liutlcr v. Church,

A party is entitled to set up the statute as 
a defence to a suit to enforce a parol agree­
ment respecting an interest in land, although 
i la- statute has not been specially pleaded. 
W'ifrlt x. Wilde, 20 Hr. 521.

See Keefer v. It oaf. 8 O. It. (59.
Proceeds of Sale of Mine.]—A contract 

for a share in the proceeds of a mine when it 
-liottld lie sold is not a contract for the sale 
of an interest in land within the Statute of 
Frauds. Stuart v. Mott, 2d S. V. It. 284.

Promise to Devise- K.reçut ion of Will.]
1 ' < the plaintiff, alleged that A. <’., his 

father, being the owner of certain land, in­
duced him to abstain from enforcing a certain | 
claim, and also to work on the land, by repre­
senting that lie would devise the land to him. 
which lie afterwards represented that he had 
done : and A. C. being dead, C. C. now claimed 
the land as against one to whom A. C. had 
devised it by a later will, revoking the former 
one. The execution of the former will was 
proved ns alleged :—Held, that this was not 
-ncli part lierformance ns to tala* the case 
out of the Statute of Frauds, for the execution 
of the former will was the act of the person 
whose estate it was sought to charge, and not 
of the person seeking to enforce the contract,

and, moreover, did not import a contract, but 
only indicated a benevolent intention displayed 
by the testator in the execution of an instru­
ment essentially of a revocable nature :— 
tjuære, whether if it had been proved, which 
it had not, that A. ('. had. by his representa­
tions that he had devised the land lo C. ('., 
induced him to forego his claim, and to work 
on the land as alleged, this would have en­
titled C. C. to succeed. Campbell v. MeKer- 
rieher, t> O. 11. 85.

Promise to Devise. | 11., a resident of
British Columbia, wrote to his sister, in Kng- 
laml. that lie would like one of her children 
to come out to him. and in a second letter 
he said, " 1 want to get some relation here, 
for what property 1 have, in ease of sudden 
death, would be eat up by outsiders and my 
relations would get nothing." On hearing the 
contents of these letters T., a son of B.'s 
sister, and a coal miner in Knglund, came 
to British Columbia and lived with B. for six 
years. All that time lie worked on It.'s farm 
and received a share of the profits. After that 
he went to work in a coal mine in Idaho. 
While there lie received a letter from B. con­
taining the following ; "I want you to come 
at once as 1 am very bad. I really do not 
know if 1 shall get over it or not, and you 
had better hurry up and come to me at once, 
for I want you and I dare say you will guess 
the reason why. If anything should happen 
to me you are the person who should he here." 
On receipt of this letter T. immediately started 
for the farm, but B. had died and was buried 
before lie reached it. After his return he ro­
es'i veil the following telegram which had not 
reached him before he left for home : “Come 
at once if you wish to see me alive, property 
is yours, answer immediately. I Sgd. i B." 
Under these circumstances T. claimed the 
farm and stock of 15. and brought suit for 
specific performance of an alleged agreement 
by B. that the same should belong to him 
at B.'s death :—Held, that as there was no 
agreement in writing for the transfer of the 
property to T.. and the facts shewn were not 
sufficient to constitute a part performance of 
such agreement, the fourth section of the 
Statute of Frauds was not complied with, 
and no performance of the contract could he 
decreed. Turner v. Prévost, 17 S. C. It. 283.

Promise to Give Mortgage.] — The
plaintiff, as administrator, sued upon defend­
ant's alleged promise to execute a mortgage to 
the testator on certain land, in consideration 
that the testator would discharge a mortgage 
which lie then held thereon, so ns to enable 
defendant to give a first mortgage on the land 
to one L. :—Held, that the alleged promise re­
quired to lie in writing, as relating to an in­
terest in laud. Stodilart v. Stoddart, 30 U. 
C. It. 203.

Purchase in Trust.1—A deed was taken 
in the name of two, as grantees of the prop­
erty conveyed. One of them afterwards, 
claiming to lie solely interested in the prop­
erty as purchaser, filed a bill to have his co- 
grantee declared a trustee of one moiety of 
the property for him. The evidence adduced 
shewed that the deed was intentionally drawn 
as it was; receipts for instalments of the pur­
chase money were taken in the name of the 
two. and the mortgage for securing the bal­
ance of purchase money due was executed by 
both :—Held, that if even the whole amount 

I of purchase money was advanced by the one.
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it was not sufficient to shew that the pur­
chase was made solely for his benefit. 1lutch- 
iiuion v. Hutchinson, i! Ur. 117.

Where it was shewn by evidence that the 
defendant had orally agreed to attend and 
buy in a property, offered for sale by auction, 
as the agent of the plaintiff and for his bene­
fit : Held, affirming 21 Gr. 301. notwith­
standing the statute had been set up as a de­
fence and there was not any writing evidenc­
ing the agreement. that the plaintiff was 
entitled to a decree to carry out the agree­
ment. A'oxx v. Scotl, 22 Ur. 20.

Recovery Back of Consideration. | -
If a party pays money on an oral agreement 
for the sale of lands, lie cannot, without shew­
ing any thing more, maintain an action to re­
cover it back, on the ground that the agree­
ment is void by statute. Itarbir v. Armstrong,

Right to Cross Railway.)—A right to 
cross iin' land on which a railway i< con­
structed v ill not pass by a parol agreement. 
Mill* v. Hopkins, ('. (\ 1*. 138.

Right to Redeem Mortgage.1—The
plaintiff, who was mortgagee of certain lands, 
alleged that L„ the present holder of the 
mortgage, purchased it from ('. with know­
ledge of tla* fact that had purchased it 
from tin* original mortgagee as trustee for the 
plaintiff, who was to lie allowed to redeem 
on paying whatever ( '. should pay for the 
mortgage, and a certain additional sum for 
C.'s services ; and sought to redeem on pay­
ment of what was due under the said agree­
ment with < '. : Held, that the above agree­
ment fell within the Statute of Frauds, and 
should be evidenced in writing. "Held, also, 
that even if this were not so. L. could not be 
affected by such agreement, having purchased 
without notice of it. W right v. Lais. 8 O. 
It. 88.

Sole nt Price per Acre—Agreement to 
I‘a y /;'.#tcxx. |—It was orally agreed to sell 
the land at a certain price per acre, the pur­
chaser paying the amount computed on fifty 
acres. The vendor agreed to refund the 
excess should the property be shewn to con­
tain less than the fifty acres, and the pur­
chaser nt the same time agreed to pay for 
any excess above that number nt the agreed 
rate : Held, that the statute did not prevent 
the vendor shewing these facts by parol and 
recovering for any excess of acres, although 
a conveyance of the land had been executed 
to the purchaser. Kitchen v. Boon, 24 Gr. 
103.

Sale of Mortgage.!—Plaintiff having 
bought land from defendant, a g fet'd to pay 
him $1.000 on a certain day. and to give a 
mortgage on the lot for the balance of the pur­
chase money, defendant agreeing to accept in 
part payment of the latter an assignment of 
n mortgage held by plaintiff tor $1.600, bear­
ing six tier cent, interest, which was to he 
sold to defendant at such a reduction as would 
pay him eight tier cent :—Held, that the agree­
ment for the sale of the mortgage was not an 
agreement relating to the sale of land requir­
ing to lie in writing. Varseaden v. Shore, 
17 C. I\ 403.

Sale of Wood.l The plaintiff had agreed 
to purchase from F. certain land, one condi­
tion being that lie (the plaintiffi should take

possession and begin his improvements at once, 
but should cut no wood for the purpose of 
sale, but only as required for his own use, or 
for the purpose of clearing. The plaintiff 
afterwards agreed with defendant to sell him 
r»U0 cords of wood at 3s. Pd. a cord. M. had 
agreed to cut this wood for the plaintiff at 2s. 
• id. a cord, and defendant was to pay M. the 
2s. (id., and the plaintiff Is. 3d. as owner ot 
the trees. In an action for breach of this
latter agreement :—Held, that the plaintiff’s 
agreement with F. did not restrain him from 
wiling wood off the land cleared by him. and 
that a payment on account by the defendant 
to M. took the agreement sued upon out of 
the Statute of Frauds. I icing a payment on the 
contract as much as if made to the plaintiff. 
Brady v. Uarruhy, 21 U. C. It. 340.

Sheriff's Sale.]—A sheriff sold property 
under an execution, but a settlement was 
effected and the execution creditor desired the 
sheriff not to convey. The purchaser tiled a 
bill against the sheriff to compel specific per­
formance. but no memorandum had been made 
or signed by the sheriff :—Held, that the con­
tract must be in writing under the statute. 
W illiam v. Smith, 5 Ur. 203.

3. Mémorandum to Satisfy the Statute.
Acceptance of Offer before Signa­

ture. | — An acceptance in writing by the 
owner of land of a written offer therefor ad­
dressed io him but unsigned by any purchaser, 
and without any purchaser being named or in 
any way described therein, is not a sufficient 
memorandum to satisfy the statute, and does 
not become binding upon him when a pur­
chaser is subsequently found who signs the 
offer. McIntosh v. Moynihan, ISA. it. 237.

Agent’s Bond for Deed. | A., by power
of attorney, authorized his wife to sell and 
convey certain lands, and immediately after­
wards left the Province and died abroad. 
The wife employed I*, to find a purchaser, 
who accordingly agreed with the plaintiff for 
a sale at a certain price, payable by instal­
ments, with interest : upon payment whereof 
lie was to receive a conveyance, and ]!. gave 
his own bond for a deed, in which were con­
tained the terms and conditions of sale. The 
wife subsequently ratified the bargain, and It., 
with her consent, let the purchaser into 
possession of the property. Upon a bill for 
specific performance of the contract :—Held, 
that this was not a contract in writing, with­
in the meaning of the statute : but that suffi­
cient appeared to authorize the court to de­
cree a specific performance of a parol contract 
upon the terms of the bond as being partly 
performed and within the terms of the 
authority. Farquharson v. Williamson, 1 Ur. 
1)3.

Agent's Letter to Principal.! — The
owner of land gave parol authority to on 
agent to sell, and the agent accordingly enter­
ed into a parol contract for sale, and com­
municated the fact and the particulars of the 
contract to his principal by letter:—Held, 
sufficient to satisfy the statute. McMillan v. 
Bentley. It! Hr. 387. See. also, Jennings v. 
Robertson. 3 Gr. 573.

Agent's Recognition of Contract.]—
An agent’s subsequent written recognition of



7161 VENDOR AND PURCHASER. 7162

nn oral contract, where such recognition was , 
made in the performance of his duty in the 
carrying out of the contract: — Held, bind­
ing on the principal for the purpose of taking 
the case out of the statute. Ward v. lluyi 
1U tir. 230.

Assignment for Creditors—Sheriff.]—
A sheriff, selling lands as an assignee for 
creditors, under H. 8. O. 1S87 c. 124, cannot, 
as when selling under an execution, sign n 
memorandum which will bind a purchaser 
under the Statute of Frauds, for he is not. 
a< in the latter case, agent for both vendor 
and purchaser. McIntyre v. Faubcrt, 20 O. 
It. 427.

Clerk of Vendor's Agent.1—The clerk
of ;i vendor’s agent, by his direction wrote i"
T. an intending purchaser, “ Mr. II. I>. won't 
lake less than .830 a foot for ground on 
Itexerloy street:" terms. &c., (setting them 
forthi. T. answered this: “Your memor­
andum offering me three hundred and odd feet 
of land on Beverley street, by a depth of 
«ni.- hundred and fifty feet, at the price of 
830 lier foot frontage, duly received. 1 will 
take the land at that price, and now offer 
terms, viz., one-fifth cash, and the balance in 
four yearly payments, with interest at eight 
per cent. 1 should like the right of getting 
any one-sixth part of the land released from 
tin- operation of the mortgage, by paying one- 
sixth of the mortgage money, and the interest 
accrued thereon." This was answered by the 
clerk of the agent, by his directions: "Your 
acceptance of my offer of three hundred and 
o«ld feet on Beverley street, by a depth of one 
hundred and fifty feet, for thirty dollars 
(8301 per foot, to hand. Will accept your 
terms, namely" (repeating them >. “on the 
following conditions" (as to investigation of 
title, production of deeds, &c.i:—Held, that 
these letters did not form such a memorandum 
in writing as took the case out of the statute. 
Ihiyc v. Dixon, 22 Gr. 43!).

The agent of the vendor asked permission to 
remove a building off the premises, the subject 
of the alleged contract : and his solicitors 
asked for papers from the vendee’s solicitor, 
in order to prepare answers to certain ques­
tions of the plaintiff as to title, dice. :—Held, 
not such acts as would ratify an agreement 
not otherwise binding on the vendor. Ib.

Connected Documenta.]—Several docu­
ments may be construed together ns evidence 
of an agreement or note in writing, under the 
statute. Itochleau v. liidtrell, Drn. 343.

A conveyance in fee from the plaintiff to 
the defendant, with absolute covenants for 
title, hut not for further assurance: a bond 
to defendant for further assurance at a fixed 
period, on receiving an additional sum of 
money and interest, with a subsequent written 
offer from defendant to plaintiff to purchase 
another property, on paying part of the pur­
chase money at once and the residue at a 
future day, receiving a bond from the plaintiff. 
Iik«- the former bond for a deed of contirina- 
tion. as in the former bond:—Held, sufficient 
to constitute an agreement, or note or memor­
andum thereof, within the statute, on de- 
fendant'* part to pay the sum specified in the 
bond anil interest, on plaint iff tendering a 
confirmation and demanding the same. lb.

Semble, that when to pleas of no agreement 
or note in writing, and also an agreement not 
to he performed within a year, to the same 
count of the declaration, an agreement is re­

plied to the first plea, and a note or memor­
andum replied to the second, and sufficient evi­
dence of a note or memorandum is given, the 
plaintiff is entitled to judgment on the whole 
record, though such evidence might not amount 
to substantive proof of an agreement. Ib.

The declaration stated that by agreement be­
tween the plaintiff and J. and 11.. two of the 
defendants, the plaintiff was entitled, on 
delivering to them certain goods, to a convey­
ance in fee, free from incumbrances, of two 
lots mentioned, then subject to a mortgage to 
one S. ; ami in consideration that the plaintiff 
would accept a conveyance and deliver up the 
goods, defendants in writing promised to pay 
ilie plaintiff 83(MI in six weeks, if in the mean­
time the lots should not lie released from the 
mortgage. Averment, that the conveyance 
was so accepted and the goods delivered ; that 
the mortgage had not Is-en discharged ; and 
that the defendants had not paid the $300. 
The first agreement, under seal, dated 1st 
June. 18(13. set out the sale of the goods by 
the jila in I iff to the defendants J. and II.. for 
which they agreed to pay 81.400, $200 on 
receiving possession, $300 by a conveyance in 
fee of the two lots to be taki'ti as cash for that 
sum. and the remaining $700 by instalments 
as stati'il in the agreement. The second, 
dated 10th June, was as follows. "Six weeks 
after date, we, or either of us. promise to pay 
to Thomas Uihbe (ireenham $300. value re­
ceived, if in the mean time park hits 7 and 8 
in the tiarvan survey be not released from 
the subsisting mortgage thereon to A. S.. de­
ceased." Signed by all the defendants:— 
Held, assuming the promise sued upon to be 
within the Statute of Frauds, either as a con­
tract by the third defendant to indemnify 
against the default of the others, or as re­
specting an interest in lands -that the two 
agreements (the connection between which 
was established by their contentsi, construed 
with the surrounding circumstances to be 
gathered therefrom, together with the aver­
ments in the declaration, sufficiently shewed 
the consideration for defendants’ promise. 
Semble, however, that there need have been 
no writing to bind the third defendant, for the 
consideration was executed by the plaintiff de­
livering the goods without getting a convey­
ance free from encumbrances. Held, also, 
that under the first agreement the defendants 
were not entitled to possession of the goods 
until payment of the 8200 and .execution of 
the conveyance. (Ireenham v. Watt, 23 V. ('. 
K. 3U5.

Deed and Mortgage. | -In pursuance of 
nn oral agreement for sale, the purchase 
money to lie secured by mortgage on the 
premises and on other lands, a deed and mort­
gage were executed by the vendor and mort­
gagor respectively, neither instrument re­
ferring to the other, and the deed expressing 
that the purchase money had been paid. 
They took away the respective instruments so 
signed, for the prrpose. as alleged, of pro­
curing the execution thereof by their respec­
tive wives. The vendor subsequently refused 
to perfect the transaction, and on a bill filed 
by the purchaser for specific performance:— 
Held, that the conveyance so executed by the 

I vendor was a sufficient contract of sale within 
the statute: that the presumption from such 
instrument was that the purchase money hail 
been paid, which being admitted by the plain­
tiff to he incorrect, the purchaser was en­
titled to a decree for specific performance.
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paying the price in hand. CHU at le y v. White, \
18 Ur. 1.

Description of Property.]—A., whose j 
wife owned a certain freehold property on St. 
Ueorge street, wrote to J!. the owner of a cer­
tain leasehold property on King street, with | 
reference to the said properties as follows:
*• If you will assume my mortgage, and pay me 
in cash $3,700, I will assume your mortgage j 
of $5,000 on the leasehold and 15. replied. I 
“ Your offer of this date, for the exchange of i 
my property on King street for your property 
on St. Ueorge street. 1 will accept on your I 
terms:”—Held, affirming 1! <>. It. 000, not a 1 
sufficient memorandum of the contract to 
satisfy the Statute of Frauds. McClung v. 
McCracken, 3 U. It. 50U.

Description /m////<</ Terms—Planting.] 
—At a tax sale of land. .1. It. It. and T. A. 
K., finding there would lie a contest between 
them for lots ms and 111!», signed an agree­
ment. with their initials in the margin at the j 
bottom of the page of the Uazelte, contain­
ing the list of lands to he sold as follows : 
Mr. J.lt.lt. L. \ We buy on joint acc't ( .1. It. It.

! of Ills, and 111!».
Mr. T.A.K. \i> I sheriff’s Nos. above. U'. A. K. 
The sheriff’s numbers laid not been printed i 
in t he < lazette. but T. A. K. had prefixed them J 
in ink to most of the parcels on that page of , 
the Gazette, including Nos. Ills and 111!». It | 
was not stated anywhere in that list that these ! 
numbers were sheriff’s numbers. .1. It. It. I 
having hid for the lots, and afterwards caused 
them to lie conveyed to 15.. T. A. K. now 
brought this action against J. It. It. and I’,., 
claiming specific performance of the above 1 
agreement, and a declaration that .1. It. It. 
and 15. were trustees for him of an undivided 
moiety of the lands : Held, that the above 
constituted a sufficient memorandum of the 
agreement within the Statute of Frauds. The 
manner of paying the amount of taxes, or by 
whom payment was to lie made, was not one 
of I lie essentials of the contract as between the 
parties. The implication of law would be that 
whoever paid so as to complete the sale should 
have contribution of a moiety from the other. 
Held, further, that the defendant appealing ! 
mu having pleaded the defence of the statute, 
could not claim the benefit of it. Held, also, 
that the above agreement was not illegal, nor 
did it make any difference that it was a tax 
sale. Keefer v. Pouf, S O. It. GO.

Held, that the agreements were void under | 
the Statute of Frauds, as when they were 
made the plaintiffs had no lands, anil there 
was nothing in the agreements to shew what 
lands the defendant was entitled to. or the 
plaintiffs were bound to convey. Temperance 
Colonization Co. v. Fairfield. H) (>. It. 544. 
See. also. 8. V. in appeal. 17 A. It. 205.

Letters Referring to Contract. |—A.
contracted with 15. for the purchase of land, 
and both parties signed the contract. Some 
delay occurred in delivering an abstract, and 
A.’s solicitor wrote to It.’s solicitor, declining 
to complete the contract unless the abstract 
was delivered by a certain day. Subsequently 
negotiations were entered into for a variation 
of the terms of payment, and two propositions 
in writing, but unsigned, were made by A. 
for 15."s acceptance. 15. accepted one. and so 
informed A. or his solicitor: but after a little 
time, on the advice of his (A.’s) solicitor. A. 
declined to carry out the contract as varied,

relying upon the former letters. Upon a bill 
tiled by 15. :—Held, (1) that defendant could 
not rely upon the letters tixiug a time for the 
delivery of the abstract, as by his subsequent 
dealing with the plaintiff lie had waived his 
right to withdraw from the contract. (2) That 
parol evidence could be admitted to connect 
the unsigned memorandum with the signed 
contract. (15) That there was sufficient evi­
dence to shew that the proposition of the de­
fendant had been accepted by the plaintiff. 
Martin v. lteid, 8 L. J. 1SG.

The agent of a person resident abroad sold 
by parol half a lot of land of the principal, 
and afterwards wrote and sent to him a letter 
detailing the terms of the contract, but men­
tioned the whole instead of the half of the lot, 
and the mistake was clearly proved. Quiere, 
whether this would lie a sufficient note in writ­
ing. Jennings v. Robertson, 3 Ur. 513.

Defendants were in partnership as solici­
tors. II. residing and carrying on the business 
at Lindsay, and 1 ». at Peterborough. On the 
18th September, 1S7<>, H. wrote out the fol­
lowing agreement : " I. John Campbell, agree 
to purchase from Messrs. 1 ». & II. lot 8, 2nd 
concession, Verulam. for the sum of $350, pay­
able.” &c. This was signed at the foot by 
plaintiff, but not by defendant*. On the same 
day II. wrote to I ». that lie had sold the lot 
to the plaintiff :—Held, taking the memoran­
dum and letter together, that there was a suffi­
cient contract within the statute, for the prop­
erty and terms of sale wore specified : and the 
names of the defendants in the body of the 
instrument, written by one of them, coupled 
with II.’s letter, was a sufficient signature by 
the defendants. Campbell v. Dcnnistoun, 23 
C. P. 331».

Where property was sold by auction, the 
particulars and conditions of sale not disclos­
ing the vendor’s name, and the contract was 
duly signed by the purchaser, but was not by 
the vendor or the auctioneer acting in the 
matter of sale, and subsequently, in conse­
quence of delays on the part of the purchaser, 
the attorneys for the vendor (one of whom 
was the vendor himself) wrote. “ lie S.’s pur­
chase. we would like to close this." And re­
ferring to certain representations made in the 
advertisements of the sale: “ They were not 
made part of the contract of sale.
Have the goodness to let us know whether the 
vendee will pay cash or give mortgage. If the 
latter we will prepare it at once and send you 
draft for approval :" and on a subsequent oc­
casion : “ Re S.’s purchase. Herewith please 
receive deed for approval.” And on another 
occasion the vendor himself wrote. “ I shall 
take immediate steps to enforce the contract :” 
—Held, affirming 28 Ur. 207. 8 A. R. 101, 
that the conditions of sale together with the 
correspondence were sufficient to constitute a 
complete and perfect contract between the ven­
dor and purchaser within the Statute of 
Frauds. O'Donolioc v. Stammers, 11 S. C. R.
858.

Offer and Acceptance.] — An offer in 
writing to purchase lands, stating terms, and 
an acceptance of that offer also in writing, is 
a sufficient contract under the statute. Kcrbg 
v. La termer. ^ V. C. R. 1S4.

Upon an action for breach of an agreement 
in not conveying land, the following letter 
front defendant to plaintiff was proved: "I 
have concluded to let you have the south half 
of the north half of lot No. 2 in the 1st con-
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cession of Scarborough, say 50 acres more or 
less, for $3,000; $1,UU0 down, $1,000 on the 
1st of June next (1800), and $1,000 on the 1st 
day of June (1801), the same bearing interest 
at six i>er cent., &c. Let me know the Christian 
name of your wife, if you are married, and the 
day you will be up. when the deed shall be 
ready:"- Held, that this letter contained evi­
dence to shew that an offer had been made, to 
which it was a reply and an agreement to sell, 
and was sufficient, with the proof of the mail­
ing of a reply, to sustain the action. The 
reply, which was produced in term, after the 
trial, without objection, stated when plaintiff 
would be in Toronto, and gave the name of 
his wife:—Semble, that if defendant's letter 
was a proposal only, this was an acceptance 
of it. Pit " ' v. Small, l11 C. P, 181.

Offer in Agents* Book.] — An offer to
purchase land was written and signed by the 
defendant in an offer book kept by a firm of 
land agents who were authorized by the plain­
tiff to sell the land, and was orally accepted 
by the agents. The offer was not addressed 
to any one. but the book was marked on the 
back with the initials of the agents. Previ­
ous to this offer letters had been written be­
tween (In1 defendant and the agents, in which 
an offer at a lower price was made and re- 
fiiM'd for the same land. After the second of­
fer was accepted, the defendant’s solicitors 
corresponded with the agents of the plaintiff 
about the title, referring in their first letter 
t<> the land which the defendant had pnr- 
cha.-ed from the agents:—Held, that thp ini­
tials on the book might be read into the offer 
to supply the name of the vendor, and that 
these, with the correspondence, constituted a 
sufficient agreement within the Statute of 
Frauds to bind the defendant. Kennedy v. 
(Hdham. 15 O. It. 433.

Price.1—Where a writing provided for the 
conveyance of land on payment of the balance 
of the principal, not naming any amount, un­
der a penalty of $100. and there had been no 
part performance :—Held, that it was insuffi­
cient for not naming price, and that it could 
not be made binding on the vendor by the sub­
sequent consent of the vendee's heirs to treat 
ilie penalty as the price. Kelly v. Sweeten, 
17 fir. 372.

Receipt.!—A paper containing a receipt 
for part of the purchase money, which clearly 
ascertains the land to he sold and the price, 
hut omits to state when the balance is pay­
able, although it provides that such portion 
should be secured bv mortgage, is sufficient. 
/>. l ine v. Griffin. 4 fir. 003.

References to Other Papers — Jnef- 
fertunl Conveyance.]—C. orally agreed with 
an agent of W. at Toronto to buy land in Man­
itoba. paying the agent ten per cent, of the 
purchase money, and taking his receipt there­
for. f*. signed the receipt as a witness, made 
an affidavit of execution, and registered it. in 
wder, »• he swore, to bind the bargain. The 
vendor's name did not appear in the receipt, 
but there was a reference in it to a telegram 
s«nt to the vendor, which was produced and 
shewn to lie addressed to W. The plaintiff 
was the owner of the land. W. being merely 
his agent, but W. subsequently executed in 
his own name a deed of it to C„ who also 
signed the deed:—Held, that the affidavit 
made by f\. the receipt, and the telegram, 
could he read together, and when so rend con­
stituted evidence of a contract sufficient to

satisfy the Statute of Frauds: and that the 
receipt could not be objected to as evidence 
because of a mistake in it as to the price, 
which was subsequently corrected in the deed. 
Held, also, affirming 8 U. It. 3M, that the 
deed executed by W. was sufficient to satisfy 
the statute, although ineffectual ns a convey­
ance. McCarthy v. Cooyer, 12 A. It. 284.

Settlement — Third Person's Letter.] — 
Quaere, whether a letter written by a third 
person, ami signed by him, addressed to the 
intended wife, and delivered to her by the in­
tended husband, with a knowledge on his part 
of its contents, evidencing an agreement for 
u settlement by him. would Ik- a sufficient 
writing signed by the agent of the party to be 
charged. Uillcsyiv v. Grover, 3 Gr. 558.

Signature by one Party.]—Fvidenee of 
a bond signed by A. and delivered to B., con­
ditioned to procure a patent to 1$. for certain 
lands, and deliver it to B. on payment of a 
sum named, together with proof that the 
patent had issued:—Held, sufficient to take 
the case out of the statute, although nothing 
was signed by It.; ami A. was neld entitled to 
recover the money. A"Uborn v. Forester. Dra. 
332.

Vendor not Identified.!—The name of 
the seller or his agent must appear in a con­
tract of purchase by a municipal corporation. 
Where the municipal corporation contracted 
for the purchase of some land for a market 
site, and afterwards a by-law was passed with 
the sanction of the ratepayers, which recited 
the purchase, but did not name the seller, and 
there was no other evidence under the corpor­
ate seal, and possession had not been taken :— 
Held, that the contract could not he enforced 
by the vendor against the corporation. Houck 
v. Town of Whitby, 14 Gr. <171.

A written agreement to purchase, in order 
to satisfy the Statute of Frauds, must specify 
by name or description who is the vendor. 
Cameron v. Syiking, 25 fir. lit!.

Where a written agreement for the sale of 
land contained the following condition of sale, 
“ The vendor shall have the option of a re­
served bid which i« now placed in the hands 
of the auctioneer." and the reserve hid was 
worded ns follows. “ Re sale of Allan Wil- 
mot’s farm, reserved bid. $10.*i tier acre;"— 
Held, that the above words, even though read 
together ns they should be. did not so identify 
the vendor ns to satisfy the Statute of Frauds. 
“Vendor" is not a sufficient description of 
the party selling to satisfy the requirements 
of the statute. W il mot v. Stalker. 2 <>. R.
78.

Although extrinsic parol evidence may lie 
given to identify one of the parties, it cannot 
he given to supply information ns to the per­
son to whom an offer in a memorandum re­
quired to be in writing by the Statute of 
Frauds was made or for whom it was intend­
ed. And where an offer, signed bv the de­
fendant. to exchange a stock of goods for land 
did not in any way designate the person to 
whom it was supposed to he made or for whom 
it was intended, and such person could not he 
ascertained without extrinsic nnrol evidence 
adding to the memorandum :—Held, pot to he 
an agreement in writing within the statute so 
as to entitle the plaintiff to specific perform­
ance. Held. also, that an acceptance of the 
offer beneath the defendant's signature, signed
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by the plaintiff's assignor, did nut cure the 
defect. \\ liih v. 1'omul in. lit < t. 11. 513.

Sit, also, McIntosh v. Moynilian, IS A. It.

Will Containing Terms of Agree­
ment. | It being proved that the former will 
in this case was made pursuant to an alleged 
agreement, it was held that that will might 
he considered as evidence of the agreement, 
and was evidence in writing sufficient to 
satisfy tla* Statute of Frauds, (am yin ll v. 
Melvin iclicr, i> (). It. 85.

4. Part Performance.
General Rule. | — To take a case of alleged 

contract concerning land out of the Statute 
of Frauds the acts of part performance must 
be done by the party seeking to enforce the 
contract, and must be such as to manifest 
from their nature that there is some contract 
between the parties touching the land in ques­
tion, and the proper order of marshalling the 
evidence in such cases is first to prove the 
part performance, and so let in parol evidence 
of the agreement sought to he enforced. Mad- 
dison v. Alderson, 8 App. ('as. 407. followed. 
Vamiibell v. McKcrrichi r, (1 O. It. 83.

Character of Possession Changed. 1 —
Where a person came into possession of real 
estate as tenant, and it was shewn unequivo­
cally. viz., by part payment of the purchase 
money evidenced by the receipt in terms there­
for. that his tenancy was afterwards relin­
quished. and that his possession, being changed 
in character by parol contract to purchase, 
was continued as that of a vendee: -Held, 
that the possession thus changed was such 
part performance as took the contract for 
sale out of the Statute of Frauds. McGee v. 
Kane, It O. It. 475.

Cutting Timber. 1—On a sale of timber, 
the land on which the same was situate was 
not mentioned in the memorandum evidencing 
the agreement, hut the purchaser entered upon 
the land intended, and with the knowledge and 
acquiescence of the owner continued to cut 
thereon for over a year:—Held, that this was 
sufficient, within the statute, to prevent the 
vendor afterwards disputing the right of the 
purchaser to cut the timber within the time 
limited for his so doing. Lawrence v. Erring- 
Ion. 21 fir. 2(11.

Entire Contract.1 -Defendant wrote to 
plaintiff’s solicitor that lie would give $3,100 
for plaintiff’s house and lots, and a few days 
after lie signed the following memorandum : 
“ I will give $3,500. together with the choice 
of one horse, waggon, and teaming harness or 
buggy.” to which was added “ accented.” with 
plaintiff's signature. The plaintiff conveyed 
the land to defendant, who paid the sum re­
quired down, and gave a mortgage for the 
balance, hut defendant would not give the 
horse. &e„ for which the plaintiff sued :— 
Held, that he could not recover : that the con­
tract was within the statute, and being entire, 
tin- pari performance could not enable the 
plaintiff to sue for the part unperformed with­
out proof of a written agreement : and that 
such proof failed, for that parol evidence, 
which was inadmissible, was required to con­
nect the memorandum with the previous letter, 
so a< i" shew the consideration. Taylor v. 
Knowles, 30 V. C. It. 200.

Making Improvements.]—Where a per- 
son already In possession of property con­
tracts with the agent of the proprietor for the 
purchase of it. and it was the interest of both 
parties that the purchaser should go on mak­
ing improvements, and lie did so. with the 
knowledge of the agent, without objection on 
his part, the improvements are such an acting 
on the contract as will take the case out of the 
statute. Jennings v. Robertson, 5 fir. 513.

Payment. 1—Payment of the whole pur­
chase money, in pursuance of a parol contract 
for sale, will not o liera te as part performance 
to take the case out of the statute, any more 
than payment of a portion. Johnson v. Can- 
uila Co.. 5 fir. 558.

Possession in Changed Character. |
Continued possession by a tenant, coupled 
with acts inconsistent with his previous ten­
ancy, is sufficient part performance to let in 
parol evidence of a contract of sale. Haller 
v. Church, 18 fir. 15Hi.

Possession. | -The plaintiffs agreed to sell 
certain premises to the defendants, who signed 
a written contract agreeing to purchase. The 
writing omitted any mention of the names of 
the vendors. Possession of the property was 
taken by defendants through their agent, who 
carried on business therein for two days in 
their names:—Held, a sufficient part perform­
ance to let in parol evidence as to who were 
the vendors. Cameron v. Syiking, 25 fir. lid.

Settlement of Action - Procuring Re­
leases^—A. brought an action against It. for 
the rents and profits of certain lands, which 
had belonged to their father who had died in­
testate. which lands It. had taken and held 
possession of for several years. On the ac­
tion being entered for trial an agreement of 
settlement was arrived at. by which the action 
was to he stayed upon It.'s granting and re­
leasing to A. iiis interest in the land, and on 
It. undertaking to obtain certain releases. &c. 
It.’s counsel appeared in court when the case 
was called for trial, and stated that it was 
settled, and an entry was made in the court 
minute book, that the case was settled out of 
court. Subsequently It. required A. to pro­
cure certain releases, and although these had 
not formed part of the settlement. A. agreed 
to do so. and at great trouble and expense pro­
cured the execution of the same ready to he 
delivered to It. Certain of the releases to he 
procured by It. were to be executed by mar­
ried women and infants, which he was unable 
to procure. In an action to compel It. to 
carry out the settlement. It. set up as a de­
fence the Statute of Frauds; and his inability 
to obtain the releases :—Held, that the staying 
of the action was a sufficient part perform­
ance to take the case out of the Statute of 
Frauds. An option was given to A. to take 
a judgment for specific performance, with a 
reference as to compensation, if It. was unable 
to procure all the grants and releases he agreed 
to procure; or a judgment for an account of 
the rents and profits, the subject of the former 
action. Coates v. Coates, 14 O. It. 105.

Supporting Family. 1—C. the owner of 
real estate promised his brother A. that, if he 
would abandon his intention of leaving this 
Province and remain and support their mother 
and sister, he (C.) would convey him a por­
tion of the land on which A. was then residing 
and assisting in their support. In consequence 
of such request and promise A. did remain and
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;i'Mimed the whole charge of the support of his 
iHHilivr uiid sister:—held, a sufficient part 
performance to take the case out of the stat­
ute. Mcltonald v. McKinnon, 20 Ur. 12.

>'<■ ('ontract, II., 4—Specific PERFORM­
ANCE, V., IS.

II. Construction of Contracts of Sale.
1. In General.

Attempted Alteration.)—A., by agree-
'ii'p(i>ed of all his real estate to It., his 

-"U in-law, who agreed to pay to A. an annuity 
for life, and after A."s death to pay the pur- 
■ lni'e money in dual annual instalments to 
A s daughters. A. by his will, made some 
years afterwards, assumed to grant a legacy 
iU In' wife out of the real estate, directing the 
same to he deducted from the payments to be 
made to his daughters :—Held, that the agree­
ment was complete, and the proceeds of the 
realty could not therefore he charged, Hons- 
buyer v. Martin, 8 Ur. 301.

Bond to Convey. | — Declaration on n 
bond, reciting that defendant had agreed to 
transfer to plaintiff land to which he was en­
titl'd as a private in the militia, as soon ns a 
: 11••nt should be obtained from the Crown, and 
conditioned to keep such agreement. Breach, 
that defendant was not entitled to the land, h.v 
reason whereof no patent could be obtained :— 
Ib id, had on demurrer, for there could be no 
hre.a h of the condition till a patent had ia- 
suinI. though the plaintiff might have another 
remedy. L'ryslcr v. High. 1 V. C. It. 227.

In debt by executors on a bond to their tes­
tator. his heirs and assigns, the condition of 
tlie bund was. that when the parties concerned 
should see cause to survey and divide lot A., 
defendant should execute a deed of the north- 
» i't half of the lot to the testator. Pleas :
( 1 i that the testator did not see cause to sur­
vey in his lifetime; (2) that before the de- 
fondant or testator saw cause to survey, the 
testator died: (31 that one of the plaintiffs 
" ' heir-at-law of the testator, and that he 
did not see cause to survey : (41 that neither 
tin* defendant nor the testator in his lifetime, 
nor the defendant nor the plaintiffs, ns execu­
tors. since testator’s death, saw cause to sur- 
'1 v. &c. The plaintiffs, in their several re­
pleut ions in answer, alleged that the testator 
in his lifetime. &e„ was ready and willing to 
survey the lot, and requested defendant to 
survey and execute a deed according to the 
build, hut defendant refused: Held, that the 
pleas were had ; that survey and division were 
put conditions precedent to the execution of 
the deed; that the exeeutors eoulrl sue though 
not named in the bond : and that the testator, 
tinder the bond, was entitled to a conveyance 
In f 1*0. and not merely for life. Button v. 
lluttan, T. T. 3 & 4 Viet.

Debt on bond, conditioned to mntco a good 
arnl sufficient deed, free and clear. &r., but 
u i n;ing the name of the obligee, and not stat­
ing for what term or time the deed was to he 
’ On demurrer for these causes:—Held.
11 1 'hat it must he intended that the land 

'o he conveyed to the obligee. (2t That 
fIf A i Pint's meaning would he taken to he that 
he would give an absolute title. C<r*ar v.
Norton. S r. C. It. 587.

Estate Taken.1—By an instrument under 
'* il between plaintiff and defendant IT.. IT.

agreed to allow the plaintiff the use of his 
grist and saw mills for live years, on condition 
that each party should pay half the repairs 
upon the mills for the term nameu ; the saw 
mills and hooks to be under the control of II.. 
and the grist mill chiefly under the control of 
plaiutiff. The agreement then stated that II. 
allowed plaintiff the use of the dwelling house 
and barn near the mill. &<■.. and each party 
was to pay half the taxes “on the property 
above named during the term of five years:”— 
Held, that the plaintiff took a legal estate un­
der the instrument in the whole of the prop­
erty for five years, subject to the rights to he 
exercised over it by II. as well a< the other 
conditions of the agreement: and that the 
plaintiff could therefore maintain trespass 
against two other of the defendants, who en­
tered under II. and expelled plaintiff from the 
dwelling house. Kcltington v. Herring, 17 C.r. («fi.

Interest —■ Mortgage.]—In an agreement 
for the exchange of land it was stated that 
the property “ was subject to a mortgage in­
cumbrance of .$700. hearing interest nt the 
rate of seven per cent, jier annum.” The 
property was one of four houses and lots, 
mortgaged for $3,000. with interest nt ten per 
cent., payable half-yearly, to he reduced, if 
punctually paid, to seven per cent., with an 
agreement to release each house on payment 
of $730:—Held, that the agreement did not 
convey an accurate statement ns to the nature 
of the incumbrance. lie Booth and McLean, 
21 O. It. 432.

Misrepresentation by Vendor -Estop- 
pel.y—A vendor of land who wilfully misstates 
the position of the boundary line and thereby 
leads the purchaser to believe that he is ac­
quiring a strip not included in the deed, is 
estopped from afterwards claiming such strip 
ns his own property. Zicickcr v. Feindel, 29 
S. C. It. 510.

Option to Purchase. |—A lease contained 
an agreement that “the said lessor hereby 
agrees to give to the said lessee the first privi­
lege of purchasing the said premises at any 
time within four years from the date hereof, 
at the price of $1.000. payable in five yearly 
instalments:” — Held, an absolute agreement 
to sell which the lessee had a right to enforce 
nt any time within the period named : and not 
a qualified agreement to sell on the terms 
mentioned, only in case the lessor desired to 
sell. Casey v. Hanlon, 22 Hr. 443.

Payment of Purchase Money. 1 — An
agreement for the purchase of certain land, 
after providing for the payment of a certain 
portion of the purchase money, continued ns 
follows : “ The remaining $1.000 (after de­
ducting the amount due to the Crown). pay­
able in instalments of $100 each, without in­
terest. on 1st April in each year, during nine­
teen years.” and the purchaser to secure by 
mortgage “the residue or sum of $1,000 (less 
the amount due to the Crown ) payable ns 
aforesaid.” It was not then known exactly 
how much was due to the Crown, hut it was 
soon afterwards ascertained to he $304 :— 
Held, the true meaning of the above agreement 
was that the amount due to the Crown was 
to he subtracted from the $1 000. and the bal­
ance paid in instalments of $100 each on 1st 
April in each venr until the whole of such 
balance should lie paid. Wolffe v. Hughe*, 1 
O. It. 322.
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Representations. | The owner uf u mill 

properly wrote to un intending purchaser, " I 
will sell the mill ns it now stands, at Ulen- 
uiorris, with nil rights mid privileges belonging 
to it as sold me, ami 1 will guarantee to give 
a head of live feet by laying out about £.|U ; 
but as it is, there is four feel, and there is 
water enough to run ten run of stones if ne­
cessary :" field, that these representations 
uuiounivd to express guarantees, upon the sev­
eral points embraced in them. Gate v. Hu­
bert. tl Ur. ill-.

Right of Selection. | It. gave a bond to 
lb, to convey to II. a water privilege on lot 
17, and to convey also so much land as he 
might require for the purpose of making a 
raceway or for erecting buildings on the said 
lot, at tin- rate of flu per acre:—Held, that 
the selection of such land must be made dur­
ing the lifetime of both obligor and obligee. 
Burnlium v. lia maun, 32 V. It. 401.

Sale of Business Implied Oblii/utiiin not 
lo i'mupi h . | The defendant sold to the plain­
tiff the goodwill of the business of an inn­
keeper which he was carrying oil in London, 
in this Province, under the name of ** Mason’s 
Hotel '' or " Western Hotel Held, that tin- 
sale of the goodwill implied an obligation en­
forceable in equity that the defendant won hi 
not thereafter resume or carry on the busi­
ness of an innkeeper in London, under the 
mime of “ Mason's Hotel,” or “ Western Ho­
tel and would not resume or carry on the 
business of an innkeeper, under any name or 
in any manner, in the premises in question; 
ami would not hold out in any way that he 
was carrying on the business formerly carried 
on by him under the said names, or either of 
them. Held, also, that the plaintiff's removal 
to other premises, fifteen months before the 
expiration of the term, in consequence of the 
burning down of the stabling, did not relieve 
the defendant from his obligation. Monnop v. 
Manon. IS Gr. 453.

Sale or Lease. I Defendant signed the 
following memorandum : “ I agree to pay 8. 
M. Kaii-bairn." (the plaintiff i “ £30 currency 
for his right to the house I live in. the farm 
at present occupied by me, known as the Mor­
rison farm. ami the stables now used by me. 
for six months from the 1st April next:'" - 
Held, evidence of a letting by plaintiff to de­
fendant. not of a sale. If the memorandum 
had shewn a sale, so that the plaintiff would 
have Ik-oii hound to tender a conveyance sem­
ble. that such tender must have been alleged 
In the declaration, and would not lie included 
in the "general averment that “all things hap­
pened." Ac., for such averment covers only 
conditions precedent to he performed by plain­
tiff under the agreement. I'airhairu v. Hil­
liard. 27 V. V. It. 111.

Special Wording. 1 The ancestor of de­
fendant agreed tinder seal with plaintiff, as
follows; “Now the condition of this agree­
ment is such. Hie said John Phelan (defend­
ant's ancestor) doth hereby for himself, his 
heir«. give up unto the said James Phelan 
(plaintiff) all his right, title, and interest in 
and to lot -15 in the 1st concession of North 
Kasthope. and to give him a clear deed of the 
same, and also one waggon, one fanning mill." 
&r. The plaintiff on his part did. for himself, 
his heirs. in consideration of the above 
deed and articles mentioned, promise to pay 
unto the said John Phelan, his heirs or as­
signs. £200, by instalments, and also to allow

the said John Phelan the use of the dwelling 
house in which lie then resided, and four acres 
of land during his lifetime:—Held, that the 
words, “ the same " in the agreement referred 
to Im 45 as their antecedent, and not to the 
right, title, uml interest of defendant's ances­
tor therein. P/m/um v. Phelan. 1 C. P. 275.

2. Uencription of Property.
Ascertainment of Location of Land. |

—It having been ascertained that a railway 
company intended to have a station on defend­
ant's land, he contracted to sell to the plaintiff 
a quarter of an acre next to the station as 
soon as laid out. The company having after­
wards located the station ground, but not the 
position thereon of the intended station house: 
—Held, that the plaintiff's parcel could not 
be ascertained until the locality of the station 
house was determined, and that until then a 
bill to enforce specific performance was pre­
mature. Carroll v. Cum mure, 20 Ur. It»..

Construction. I -Defendant gave a bond 
lo plaintiff in SU»mi, reciting that he liad that 
day purchased certain land known as the mill 
property in the village of 1\, and fully de­
scribed in a deed made by one .1., and condi­
tioned to convey to the plaintiff" all the land 
in said deed over two and a-half acres, living 
a strip on the western portion of the property, 
as soon as said land could he surveyed. The 
deed to J. included over four acres, part of 
which, at llie eastern end. was covered with 
water: Ib-ld. that defendant clearly was not 
entitled to retain two and a-half acres of dry­
land. in addition to that covered with water, 
hut only two and a-half acres of the whole. 
Groer v. Job union. 32 V. V. It. 77.

Plan.]—The city of Toronto offered land 
for sale, according to a plan shewing one 
block consisting of live lots each, about 200 
feet in length running from oast to west, 
bounded north and south by a lane of the same 
length, and east by a lane running along the 
whole depth of the block, and connecting the 
other two lanes. South of this block was a 
similar block of smaller lots, ten in number, 
running north and south, 120 feet each. The 
lane at the east of the first block was a con­
tinual inn, after crossing the long lane between 
the blocks, of lot No. 10 in the second block. 
The advertisement of sale stated that “lanes 
run in rear of the several lots." M. became the 
purchaser of the first block and C. of lot 10 
in the second. Before registry of the plan 
M. applied to the city council to have the 
lane at the east of the block closed and in­
cluded in bis lease, which was granted. 
then objected to taking a lease of his lot with 
the lane closed, but afterwards accepted a 
lease which described the land as leased ac­
cording to plan 380 (the plan exhibited at 
the sale) ami plan 352 (which shewed the 
lane closed) : and he brought an action 
against the city and M. to have the lane re­
opened:—Held, affirming 11 A. I!. 410. which 
reversed 7 O. It. 104. that C. having accepted 
a lease after the lane was closed, in which re­
ference was made to said plan 352. was hound 
by its terms ami bad no claim to a rigid of 
way over land thereby shewn to lie included 
in the leave to M Held, also, that under the 
contract evidenced by the advertisement and 
public sale (\ acquired no right to the use of 
the lane afterwards closed. Cart y v. City 
of Toronto, 14 8. C. It. 172.
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Possession. I —Tlie plaintiff owned part of 
lot 7. and agreed orally in 1851), to buy from 
mie >1. two acres more adjoining on the north, 
nf which he went into possession. In 18»*)
M. gave to defendant a bond to convey to him 
thirty acres of the lot, more or less, describ­
ing it as “all that part of the said lot lying 
imrtli of the land owned by I)„" the plaintiff.

mid south of the road through the said lot 
tu Cramahe Hill." He afterwards conveyed 
tin- two acres to the plaintiff, who then 
brought ejectment. M. swore upon the trial 
that these two acres were not intended to he 
included in the bond to defendant, but were 
I in iked upon as part of the plaintiff's land 
referred to in it. and that defendant had with­
out them his full thirty acres: Held, that 
i!ii- plaintiff must recover, for (It the bond, 
innler the circumstances, should be construed 
as referring to all the land in the plaintiff's 
visible possession os owner, thus excluding the 
two acres; and (2) the deed at all events

• -ted the legal title in plaintiff, and defen­
dant's equitable right under the bond could I 
afford no defence. Duaenbury v. Pahnaticr.
21 r. C. It. 402.

Removal of Buildings Ohatruetion of 
I -me. |—Where the covenants In a deed are j 
silent as to the removal of buildings or ob- | 
Mrm tions on property conveyed thereby, the 
fact that in an advertisement for the sale of 
the property it was stated they would be re- 
I ,i.veil. and that representations to that effect 
tv re made by the vendors at the sale, does 
not entitle the purchaser to a decree for their 
removal : for any relief he may be entitled to | 
in this respect he must rely on his deed. Rut 
where a conveyance describes lands conveyed 
; - ihutting "It a lane, and the plan 1"' which 
the lands are sold shews such lane, notwith­
standing which the vendors allow obstrue- 
tinns in the shape of buildings to continue 
ihereon, the court will grant relief by direct­
ing a removal of such obstructions. O’Sulli­
van v. Cluxton. 20 (lr. 012.

Uncertainty.!—Held, that the description
• if the land in this case, though too vague to 
shew mi the face of the instrument where the 
hind must lie. was yet sufficient to enable it 
in be ascertained on the ground, or by a jury. 
f'tnar v. Xorton. 8 U. C. It. 587.

Qiurre. ns to the effect of the uncertainty in 
the agreement for sale in this case, with re- 

in the description of the premises. 
Simler v. Proudfoot, 15 U. C. It. 532.

3. Time for Performance.
Computation of Time.]—By an agree­

ment dated 20th September, money was to he 
paid within one month, and on the 21st Oc- 
i. iior the money was tendered Held, suffi­
cient. the day of the execution of the instru- 

" i being excluded in the eoniputntion of the 
time. Itanira v. Boomer. 10 Gr. 532.

English Doctrines.]—Semble, that the
!...itliar condition of real property here, and
lin* peculiar practice which 1ms grown up in 

1 riiiun to sales, may require a modification of 
English cases as to the doctrine of lavlies. 
O'Kiefc v. Taylor. 2 Gr. 95.

Excuse. |—Where the agreement was that 
i!i" defendant should advance money on the 

.i chase of the land, and that the plaintiff

should have the right to repurchase the same 
by a certain day. upon repayment of the 
amount so advanced, and interest, together 
with what was paid by the defendant for im­
provements and insurance, and it was ex­
pressly stipulated that time should be of the 
essence of the contract: Held, that although 
the court, as a general rule, will hold a party 
to perform such a contract within the time 
limited, yet it is not ousted of its jurisdiction, 
but will admit him to shew a good and valid 
reason for its non-performance within such 
time, and in that case may order spécifié per­
formance. iicStceenvy v. Kay, 15 Gr. 432.

Extension of Time.]—Plaintiff, on the 
20th January. iSfiii, agreed under seal with 
defendants to sell them certain land for $5.000, 
$2.500 to he paid on the 1st April, is» Hi. ami 
$2,500 on the 1st May. 1800. with Interest ; 
and to convey on these payments being made. 
Defendants covenanted to pay. and that if they 
made default the agreement should he void and 
of no effect, and all moneys paid thereunder up 
to the time of such default should be forfeited 
to the plaintiff, and that time should be of 
the essence of the contract. At the trial it 
appeared that the whole purchase money was 
$0,OOO, of which $1.01*1 was paid down and 
$ 1.000 more on the 7th April. 1800. when, 
by an indorsement under seal on the agree­
ment. the plaintiff extended the time for pay­
ment of the bn lance to the 20th Mnv. 1800: 
—■Held, that the indorsement extending the 
time for payment did not do away with the 
provision for forfeiture, hut incorporated the 
extended time in the agreement, as if origin­
ally there. Marena v. Smith, 17 C. P. 410.

Fluctuating Value.!—Where lands which 
have a fluctuating value are the subject of a 
contract, time is. from the nature nf the ease, 
of the essence of the contract. Saundt rnon 
v. Burdrtt. 10 Gr. 110.

Notice.!—Semble, that when one party to 
a contract, in which time is not of the essence, 
desires to put an end to the contract, in con­
sequence of the Inches of the other party, the 
proper mode is to give notiee that unless com­
pleted within a named period, the contract 
will he considered at an end. O'Keefe v. 
Taylor, 2 Gr. 95.

Option to Purchase. 1—Where there is a 
contract between the owner of lands and an­
other person, whether lessee or not. that if such 
other person shall do n certain specified net he 
shall ho at liberty to buy the property, time 
is of the essenre of the contract, and until 
the performance of the net which has been so 
stipulated for. the relation of vendor and pur­
chaser does not exist. Therefore, where the 
defendants granted the plaintiff a lease of 
certain lands, whereby, amongst other things, 
they agreed that if the lessee dillv paid certain 
rents and taxes, and should not cut or sell, 
or suffer or permit to he rut or sold anv tim- 
lier or other trees growing on the lands, ex­
cept for the purposes of clearing and the use 
of the premises, lie should he at liberty to pur­
chase the same at a certain named price: 
ami it was admitted that default had been 
made as well in regard to the payment of rent 
and taxes a« to the rutting nf timber:—Held. 

I that the right to insist upon a sale was for­
feited. notwithstanding the lessee’s offer to 
make good the rent and taxes, and pay the 
amount of purchase monev agreed upon. Ball 
v. Canada Company. 24 Gr. 281.
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k-rovision for Termination. J — Uu the

7th December. 1874, T. G., by u promise of 
hu le, agreed tu .sell a tarin tu L». M., then u 
minor, lor $1,2UU—of which $590 was to be 
paid at the time, balance payable in seven 
yearly instalments of $199 each, with interest
at seveu per ceut. D. M. wan in bux’e iiu* 
mediate possession and to ratity the deed on 
becoming ol age. and to be entitled to a deed 
of sale if instalments were paid as they be­
came due, " but if. on the contrary, D. M. 
fails, neglects, or refuses to make such pay­
ments when they come due, then said D. M. 
will forfeit all right he has by these presents 
to obtain a deed of sale of said herein mention­
ed farm, and lie will moreover forfeit all 
moneys already paid, and which hereafter may 
be paid, which said moneys will be considered 
as rent of said farm, and these presents will 
then be considered as null and void, and the 
parties will be considered as lessor and lessee." 
After I >. M. became of age he left the coun­
try without ratifying the promise of sale, he 
paid none of the instalments which became 
due. and in 18711 T. G. regained possession of 
the farm. In October. ISSU, 1). >1. returned 
ami tendered tin* balance of the price, anil 
claimed the farm:—Held, that the condition 
precedent on which the promise of sale was 
made not having been complied with within 
the lime specified in the contract, the contract 
and the law placed the plaintiff en demeure, 
ami there was no necessity for any demand, 
the necessity for a demand being inconsistent 
with the terms of the contract, which im­
mediately. on the failure of the performance 
of i lie condition. Ipso facto changed the rela­
tion of tln> parties from vendor and vendee 
to lessor and lessee. Grange v. McLennan, It

Wnivcr.l- In a contract for sale, the ven­
dor covenanted for quiet enjoyment until de­
fault in payment of the purchase money and 
interest. It was also stipulated that time 
was to he considered the essence of the agree­
ment. ami unless the payments were punctu­
ally made, the vendor was to he at liberty to 
resell. On ejectment for non-payment of a 
half-year's interest : -Held, that the receipt 
of the interest by the vendor’s attorney after 
action, without costs, amounted to a waiver. 
Bather v. Allen, <$ C. 1\ 1129.

By a contract for the sale of land belong­
ing to infants, it was a condition that, if in 
seventeen months the approval of the court of 
chancery had not lieen obtained to the sale 
then made, the contract should he at an end. 
tints rendering time of the essence of the con­
tract. The sale was not completed by the 
time specified, and some months afterwards the 
purchaser acquiesced in the proceedings then 
taken in perfect the title: Held, that he had 
waived the condition. McDonald v. Garrett,

III. Making Title.

1. In General.
Abstract — Title lit/ Po**e»»ion.] •— B. 

agreed to sell certain land to W.. and in the 
agreement it was provided that “ the examina­
tion of title to In* at the expense of the pur­
chaser who is to call for only those deeds and 
papers in my possession or under my control.” 
W. demanded a solicitor's abstract which B. 
declined to furnish: and on the examination 
of the title it was discovered that a deed was 
missing which had not been registered, so that

u clear paper title could not he made out. B. 
then offered evidence of a title by possession 
by declarations under 87 Viet. c. 87 (D,), 
which W. declined to accept:- Held, on an 
application under the Vendors and Purchasers 
Act. It. 8. U. 1877 c. 1UU. s. 3, that B. was 
hound to furnish an abstract, and that W. 
was not hound to accept declaration evidence 
of the title by possession, and the vendor was 
directed to obtain affidavits from the declar­
ants, when the purchaser could cross-examine 
the deponents, and if not satisfied with that, 
although lie might lx» thought unreasonable, 
the purchaser was entitled to have the evi­
dence taken vivft voce, and have his title sanc­
tioned by a decree, in which case, and for that 
purpose leave was given to him to institute 
a suit for specific performance, all costs of 
which were reserved until the hearing. Be 
Boustead and Warwick, 12 O. 11. 488.

Attorney.]—A prior deed, through which 
the title comes to the vendor, having been 
executed by the attorney of the grantor, does 
not render the title invalid, or such ns a pur­
chaser will not he bound to accept. Farrell 
v. Moore. 1 Ch. Ch. 13V.

Certificate of Official. I—Held, that the 
certificate of the municipal treasurer that tlie 
land was not redeemed from sale for taxes 
is sufficient, and that an affidavit cannot he 
required from a public officer as to the proper 
discharge of his duty. More evidence may be 
required as between a vendor and purchaser 
than in a suit where the owner or those claim­
ing under him are parties. Be Morton and 
County of York, 7 O. It. 59.

Certified Copy -1‘ossessory Title.]—The 
abstract of title set out a registered convey­
ance from !.. G. et al. to S. G. : -Held, that 
llii- purchaser was entitled at the vendor's 
ex]iense to the production of the conveyance 
with the usual registrar's certificate of regis­
tration of the duplicate indorsed upon it or to 
the production of a registrar’s certified copy. 
Be Hilaries. I Cli. Cli. 19. commented upon. 
If the vendor relies upon a possessory title 
the purchaser is entitled to cross-examine per­
sons making affidavits in support of it. for 
the reasons given in lie Boustead and War­
wick, 12 O. II. at p. 401. McIntosh v. Rogers, 
12 I'. 11. 880.

Upon a petition under the Vendors and 
Purchasers Act: — Held, that the pur­
chasers were entitled to certified copies of 
registered deeds or memorials of deeds in the 
chain of title which the vendors were unable 
to produce. McIntosh v. lingers. 12 P. 11. .‘ISO. 
followed; Cooper v. Emery. 1 Phil. 390. dis­
tinguished. Be Bohier and Ontario Invest­
ment Association, 10 O. 11. 259.

Certificates of Lis Pendens—1‘ntrer of 
Attorney.]—Upon a petition under the Ven­
dor* and Purchasers Act: -Held, that the 
purchasers were entitled to have removed from 
the registry ns clouds upon the title: fat A 
certain certificate of lis pendens in an action 
upon a mortgage which apiieared by the regis­
try to he discharged : because it could not he 
ascertained from the registry itself that the 
action was in respect of the discharged mort­
gage; (b) a second certificate of lis pendens 
in an action to set aside as fraudulent a deed 
in the chain of title under which the vendors 
claimed, the vendors not being parties to it, 
because the vendors, and. if the title passed, 
the purchasers, might be added as parties :
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(c I a power of attorney to sell the lauds in 
question, although registered after the mort­
gage under which the vendors were selling ; 
Itecause the vendors might be affected with 
notice of the interest claimed by the donor 
ni the power, such interest having accrued, if 

all before the vendors obtained title. /le 
Robin• and Ontario Investment Association, 
HI O. It. 25U.

Clerical Error--Reformation.]—In one 
of the conveyances in the chain of title the 
grant was to the party of the third part, 
whereas there were only two parties to the 
conveyance, and the party of the second part 
did not execute it:—Held, that this was a 
valid objection, though the instrument would 
be at once corrected or reformed as against 
the grantors ; or could be cured by another 
conveyance drawn with proper certainty. Re 
Clarke and Chamberlain. 18 O. It. 270.

Condition as to Production. 1—A clause 
in ihe conditions of sale that the vendors shall 
only produce certain title deeds and yn ab­
stract of the registrar, and that the purchaser 

.“hall not l>e entitled to call for any other proof 
of title, does not exempt the vendors from 
shewing otherwise a good title. Camilla Per­
manent Building Society v. Wallis, 8 tir. 308.

Conditions — Evidences of Title.]—By 
written agreement for the purchase of land it 
was provided that “no title deeds, abstracts, 
• >r evidences of title to be required other than 
those in the vendor's possession, nor shall tin* 
vendor be required to give a covenant for the 
production of the same;"—Held, that under 
this condition the vendor was relieved from 
the absolute obligation of making a good title 
to tin1 land ; while if the evidence of title 
coupled with the abstract and it may be the 
public register did not disclose and prove a 
good title, the purchaser was not bound to 
complete, but in that event the vendor would 
not lie liable for damages liecau.se of the above 
condition. McIntosh v. Royers, 14 O. It. 1»7.

-------- Objection to Title.]—In an action
for specific performance of a contract for the 
' ile of land it was contended by the plaintiff 
that the title could not now he objected to 
h.v the defendant, as by the terms of the eon- 
tr.act all objections to the title were to lie no­
tified by the 2fith December, 1887. and the 
objection in question was not taken until a 
week later :—Held, following Ward v. Stalli- 
bross, !.. R. s Ex. 175, that such a condition 
did not apply to the case of the vendor being 
unable to give a good title, but only to ob­
jections and requisitions which might have
...... properly enforced against a vendor who
had a valid title : and the objection here might 
go to the root of the plaintiff's title. Jlrotcn 
v. Pears. 12 I*. It. 390.

; —- Objection to Title—Waiver—Lapse 
of I inte—Defiasible Title.]—An agreement 
,u|" 'he sale and purchase of land contained 
the provision that the vendee should examine 
'he title at his own expense and have ton 
'i ivs from the date of the agreement for that 
purpose, and should he “ deemed to have

'lived all objections to title not raised with­
in that time.” Upon the investigation of 
’I"' ''tie by the purchaser it appeared that the 
vendors derived title through one P., a pur­
chaser from one B. S., a devisee under a will 
hy w hich the land in question was devised by 
the testatrix to her daughter, the said B. S.,

i and certain other land to another daughter ;
the will contained the direction that ** if 

i either daughter should die without lawful 
issue the part and portion of the deceased 
shall revert to the surviving daughter.” and a 
gift over in case both daughters should die 
without issue. At the time of the agreement 
B. S. was alive and had children. An ob­
jection was taken to the title but not within 
the ten days from the date of the agreement. 
The purchasers brought a suit for specific per­
formance of the contract :—Held, reversing 
22 <>. II. 542, 21 A. It. 183. that although 
B. S. took an estate in fee simple subject to 
the executory devise over in case she should 
die without issue living at her death, inasmuch 
as the purchaser would get a present holding 
title accompanied by possession, the objection 

, taken did not go to the root of the title and 
was one to which effect could not be given,

! not having I teen taken within the time limited 
by the agreement. Armstrong v. Xason, 
Armstrnny v. Wright. Armstrong v. McClel­
land, 25 S. C. It. 2<J3.

Conveyance or Title.]—On a sale by a 
person whose title is derived under a chancery 
purchase, a question as to whether the legal 
estate was effectually conveyed to him under 
such purchase is, on a subsequent sale of the 
property, a question of conveyance, not of 
title. Itac v. Geddes, 18 Gr. 217.

On a sale of lands the purchaser objected to 
the title on the grounds (1) that there was 
no evidence that a certain mortgage lmd been 
discharged: and (2) that title being deduced 
through the devisee of a person who had 
died since the coming into force of the 
Devolution of Estates Act, U. S. O. 1887 c. 
108, the legal estate was outstanding in the 

I executor of such person. It appeared that all 
debts of the testator had been paid :—Held, 
that both matters were matters of conveyanc­
ing. and not of title. Martin v. Magee, it) O. 
It. 705.

Copies .Memorials.]—A vendor is hound, 
at his own expense, to furnish a purchaser 
with copies of all instruments relating to the 
title which are not of record. Re Charles, 4
Ch. Cb. 10.

A purchaser is entitled to copies of title 
! deeds registered by memorials, but not of deeds 

registered under the Registry Act of 1807. 
Ib.

Costs of Investigating Title. 1—Al­
though the general rule is, that a vendor must 
pay the costs of shewing a good title, a dif­
ferent rule may lie applied ns to the expense 
of investigating the title in the master’s office. 
On a sale of land the purchase money was 
payable by instalments, which were paid into 
court as they fell due, and the purchaser had 
gone into possession and was not entitled for 
some time to a conveyance. Without calling 
for an abstract, or affording the vendor an 
opportunity of clearing up the title, lie filed 
a bill for specific performance. The court, 
on further directions, refused the purchaser 
the costs of investigating the title in the mas­
ter's office. Wardell y. Trenouth, 20 Gr. 245.

Costs.] — The ordinary rule in a vendor's 
I suit, is, that the costs are given against him 
I up to the time when lie has first shewn a 

good title ; but where the question as to title 
is not the chief matter in dispute the costs 

i will follow the result. Laird v. Paton, 7 O. 
It. 137.
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Where a purchaser's objections to the title 
have caused the litigation and have been over­
ruled. lie will be liable fur costs, notwith­
standing any decision in his favour on par­
ticular points in dispute. lb.

Decree Mathr's Office.]—Notwithstand­
ing that a decree declares that the defendant 
“has accepted the-title of the plaintiff.” the 
defendant has a right to object to a convey­
ance by the plaintiff alone if it appear that 
the legal estate is partly out of him. Where 
it had been referred to the master “ to settle 
the conveyance or conveyances to the pur­
chaser or purchasers, and all proper parties 
are to join therein, as the master shall di­
rect," and the master did not, in settling the 
com cyani c, direct that an infant, whose lands 
had I wen sold, should be made a party, but 
merely that her guardian should; ami sub­
sequently, after such infant hud married, di­
rected that she. being still an infant, and her 
husband, should join in a new conveyance, 
which was done; Held, that this was with­
in the master's powers, and was in effect ns 
if the court had directed the execution of the 
conveyance under 1- Viet. c. 7-, and that the 
deed was binding and passed the estate. Hue 
v. Geddes, 3 Ch. Ch. 404.

Effect of Abstract. 1—Effect of regis­
trar's abstract as evidence of title. Rccd v.
Rank*, 10 C. P. 202.

Estate Divided into Share». | —Tito pur­
chaser of an entire estate which 1ms been di­
vided into shares is not bound to accept if 
the title to one share is defective. Ilurd v. 
Robertson, 5 !.. J. (17.

Evidence of Alienation. | —In ejectment 
the lessor of the plaintiff proved a patent 
front the Crown to himself, which had been in 
his possession since 1 8t l.'i. Defendant claim­
ed under a deed from one A. to It. in 
1st Ml. A. was not shewn to have been in 
possession, and no deed from the lessor to A. 
was produced, nor any evidence given that 
he had ever executed such a deed. The facts 
proved only went to shew a bare probability 
that he might have done so; the jury, how­
ever. upon these facts having been left to 
them as very slight evidence of the patentee's 
having made a deed to A., found a verdict for 
the defendant: Held, that the verdict must 
he set aside without costs, there being no 
legal evidence to he left to the jury, on the 
facts stated, to shew alienation by the paten­
tee. Dot il. Petit v. Renard, 0 u. C. It. 601.

Evidence Required.] — More evidence 
may In- miuired as between a vendor and 
purchaser than in a suit where the owner or 
those claiming under him are parties. Re 
Morton and County of York, 7 O. It. 60.

Good and Sufficient Deed. | A. agreed 
to sell to It. "all his right, title, and interest." 
in certain specified property “owned by" A., 
and to " give a good and sufficient deed of 
the said land free of all incumbrance— 
Held, that lie was hound to shew a good title. 
Gordon v. Hamden, IS (lr. 2!tl.

Memorials—Trusts—Mortgage in Fee by 
Life Tenant.]—\ contract for sale of land 
provided that the vendors should not he 
bound to produce any deeds or evidence of 
title except such as they might have in their 
possession, lint should shew a good title. &c. 
It appeared that A. P.. by an indenture of

ltlth January, 1868. conveyed the lands in 
question to trustees ou certain trusts, which 
deed was registered by memorial not contain­
ing the trusts. By deed of appointment dated 
4th July, 1 Sil“, made in pursuance of the deni 

1 of 1858. also registered by memorial which 
purported to contain a full copy of the deed 
in which were recital» which set out what 
purported to lie the trusts of the former deed, 
and shewed a life estate in A. 1\. with a 
power of appointment in him, A. P. duly 
appointed to trustees who were represented 
by the vendors, with directions to sell after 
his death, which bad recently occurred; 
neither of these deeds was in the possession 
or power of the vendors, the trustees. On an 
application under the Vendors and Pur­
chasers Act :—Held, that the vendors were 
not hound to produce these two deeds,, and 
that the production of the memorial of the 
deed of appointment twenty years old. recit­
ing the trusts of the trust deed, was sufficient 
evidence of wlmt those trusts were: and as 
there was an absolute trust for sale the pur­
chaser should take the title. A. P in 187.1. 
assumed to mortgage the lands in fee. and 
died in 1887 : Held, that the mortgage only 
hound his life estate, and that the vendors 
wen- not hound to procure a discharge there­
of. Re Canton and Sicanston, 11$ O. It. 009.

Mortgage Discharge.]- A discharge of 
1 mortgage was signed by “Eliza" Switzer, 
i whereas the mortgage purporting to he dis­

charged was made to “ Elizabeth " Switzer: 
j -—Held, on a vendor and purchaser applica­

tion. that there was no valid objection to the 
discharge, for the identity of the person sign­
ing was established by affidavit to the satis­
faction of the registrar, and as a matter of 
family usage the names are synonymous and 
interchangeable. Re Clarke and Chamber­
lain. 18 O. H. 270.

Nature of Proof Required.!—It ap­
peared that tlie vendor, although hv the con­
tract lie Imd limited himself to certain proofs, 

i had elected to make out a title perfect both 
ns to abstract and verification, in order that 
lie might compel the purchaser to accent it : 
—Held, that the purchaser was entitled to 
have the title made out as strictly nnd com­
pletely ns if the vendor had not in any way 
guarded himself by the terms of the contract. 
McIntosh v. Rogers. 12 P. 11. 989.

Outstanding Truet.] — On a reference 
ns to title to land, it appeared that one FI. 
entrusted certain moneys to a loan associa­
tion to invest for her on mortgage, under an 
agreement that the association should guar­
antee to lier payment of interest at seven per 
cent, and in consideration thereof should re­
tain to their own use all interest over that 
rate. Tlie mortgage which recited the said 
agreement, was taken to the trustees appoint­
ed hv tlio association, nnd was made in 18(11. 
P.v .12 Viet. c. 02. s. 5 fO.). all lands, mort­
gages. Ac.. held hv trustees of the association 
were to lie deemed vested in the C. S. Co., 
so that the same might he sold, assigned. Ac.. 
b.v the latter. Subsequently the mortgagor re­
leased his equity of redemption to the C. S. 
Co. in full satisfaction of the mortgage 
moneys, hut not so ns to merge the mortgage. 
By 36 Viet. c. 121. s. 5 fO.t. all lands, mort­
gages. Ac., held by the C. S. Co., were to he 
deemed vested in the C. T. Co., so that the 
same might he sold, assigned. Ac., by tlie C. 
T. Co. Afterwards the latter comnnny con- 

■ veyed the lands to the vendor:—Held, that,
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iiasimivh as the above Acts made no mention 
: II , tii,. vendor vuiild nut make a good title 

il-,,. fiNim her claim, who. unless the moneys 
advanced by her had lieeii repaid, was in 
,.111ity substantially the owner of the mort- 

. and if she chose to adopt the act of the 
niiMet s in taking a conveyance of the equity, 
ill,ai cl" the land. Murk!in v. Ihnrlinn, 111 
u. I!. 441.

Payment of Consideration -Urnix.]
S, inl.il>. that 11. S. u. 1*77 <•• lull, s. 2. is re 
irc'i'eclixe so as to cast the onus of disproving 
lie payment of the consideration on the 
parly impeaching a conveyance as voluntary 
-■ .h though the transaction took place prior 
to liait enactment. Sunder* v. Jlalxhunj, 1
O. It. 17*.

Possessory Title.] —In order to make a
_... | title by possession, it must be shewn that
ill,, whole of the land has been actually cleared 
ui- ficciipieil for a period of at least twenty 

. ai -. Wixliart v. t'mk. 1”» Gr. 1517.
A title by | mis session can only he made to 

', miii li of a parcel of land as has been actu­
ally cleared or occupied for twenty years, Ih.

Power of Sale.] An agreement between 
defendant and one S. recited that S. owned 
certain land, and had agreed to convey to de­
fendant for a certain sum. ami that in default 
of payment defendant should cease to have 
aii\ right to the land, and S.. after giving a 
month’s notice, might sell, and after deducting 
the amount due and interest, pay to defend­
ant any surplus. Defendant then covenanted 
to pay. and on payment S. covenanted to con­
vey to him. and S. also covenanted in the 
event of a sale to pay defendant any surplus. 
S. sold under the power, and conveyed to the 
plaintiff by deed, reciting the sale, and that 
lie, K.. was the owner in fee of the land. The 
plaintiff, in ejectment, claimed under this 
deed:—Held, that the conveyance to the plain­
tiff was open to objection as being executed 
bv S. as owner in fee, while the agreement, 
though it recited his ownership, conveyed no 
estate to S. from the defendant, but was at 
most only a mortgage with power of sale. 
liarUl* v. Heiixoii, 1*1 V. It. 14.‘l.

Presumption of Satisfaction of Mort­
gage. |—I pon a sale of land the abstract of 
title set out a mortgage given to a building so­
viet' in 1*00. the mortgagor being a share­
holder by subscription. The proviso was for 
repayment at the times appointed in the com­
pany’s rules, by monthly subscription!*, to be 
continued until the objects of the society 
should be attained. The mortgage was pro­
duced. and had indorse,! upon it a memoran­
dum. without date, purporting to be signed 
bv the secretary-treasurer of the society, that 
it was paid and settled in full, hut the signa­
ture was not proved. In conveyances made 
in 1*311 and 1*74 this mortgage was treated as 
a subsisting incumbrance: — Held, that this 
mortgage should not. in favour of the vendor, 
be presumed to have been satisfied : nor. linv- 
i"g regard to the provisions of Chy. G. O. 
G. 304 and 300. should the question be ,Vs- 
poM'd 0f UpOI1 n presumption of law. The 
vendor should shew that some portion of 
the purchase money did not become payable 
under the rules of the society within the 
'"•rind of ten years before the contract, or 
tlmt this could not he ascertained : or that the 
records of the society could not he referred to: 
"f that there was difficulty in proving the fact 

Voi.. IV. n—221V—2

set forth in the indorsement on the mortgage, 
that it had been paid in full. Mel ntuxli v. 
It OUT*. 12 V. It. 3*0.

A't'C MoBTUAtIK.

Proof of Execution. | Where there was 
no other proof of the execution of a convey­
ance. which constituted a link in the chain of 
title, than a memorial purporting to be exe­
cute,! by the grantee in such conveyance, the 
court refused to force the title upon a pur­
chaser. Wixliurt v. Cook. 1Ü (Ir. 237.

Proving Execution of Deeds - Iffidn- 
ritx.l—tin the investigation of title between 
vendor and vendee, under the ordinary juris­
diction of the court, it is not usually necessary 
to prove the execution of deeds produced. 
Hindi/ v. IV,ill*, 17 <lr. HI HI.

Affidavits are admissible for some purposes 
on such an investigation. Where, however, 
an affidavit was offered to prove the loss of u 
will, vvlii, h liml been proved in a surrogate 
court in New York, but had never liée» regis­
tered or proved in Ontario, and there was some 
reason for apprehending that there existed no 
legal means of proof of the will by the pur­
chaser. should he he compelled to accept the 
Ht le. the^ affidavit was held insufficient evi-

Reference i'nn*tmetinn of Judpntrut.|— 
On a reference as to title under a judgment 
which contained this clause: “And in case a 
good title can be made an inquiry when it was 
first shewn that such good title could lie 
made:''- Meld, that these words meant when 
was a good title first shewn upon the abstract.
Laird v. /'«foil, 7 O. II. 137.

Registration. | — In case of a registered 
title, a purchaser is in this country entitled 
to require the registration by his vendor of all 
the instruments through which the title is de­
rived. Itrndii v. Wall*. 17 <ir. liOO.

Held, in this case, that the title, being n 
registered one. had not been deduced, inasmuch 
as one of the deeds in its chain was not upon 
registry. Kitrhrn v. Murray. HI C. P. <!!>.

A vendor does not complete Ills title until 
his deed is registered: i. e.. that registration 
is essential to the title. Laird v. 1‘aton, 7 O. 
R. 137.

Release of Judgments.!—Held, that n 
purchaser is entitled to call for a release from 
all judgment creditors who have registered 
their judgments in the county where the lands 
sold are situate, or that the creditors join in 
the conveyance to the purchaser, although it 
appears that the purchase money will be ex­
hausted in discharging prior incumbrances. If 
the vendor cannot procure such release or con­
currence in the conveyance, the court will not 
compel the purchaser specifically to perform 
the contract. Spolin v. Ilyckinan, 7 Gr. 3SS.

Solicitor's Approval. | — It was agreed 
that as soon as a title to the lands and pre­
mises satisfactory to the solicitors of the ven­
dee could be accorded him. the vendee should 
purchase for $4.000 cash:—Held, that in the 
absence of mala tides, the approval of the title 
by the solicitors of the vendee was a condition 
precedent to the right of the vendor to call for 
a specific performance of the agreement. 
Roiillfin v. Il< linin' . 21 Gr 110, 47*.

fire bnritt v. Tlioina*. 7 C. P. fiflS.
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Title Acquired Pendente Lite. | -The 

plaintiff instituted proceedings to restrain 
waste and obtain possession of the property, 
but at the time lie bail not such n title as 
would enable him to maintain ejectment, and 
the evidence failed to establish the waste com­
plained of. The court, under these circum­
stances, refused to give effect to a title ac­
quired subsequently, and dismissed the bill, 
with costs, without prejudice to any other 
suit. Adamson v. Adamson, 12"* Gr. JmO.

Trustee and Cestuis Que Trust. |—A
testatrix devised to trustees all her estate, real 
and personal, which, or a sufficient portion of 
which, they were to dispose of for payment of 
debts, and the support and education of her 
two youngest daughters < and M. during 
their minorities, excepting two tenements 
known as the Westminster property, which 
were to be reserved for the use of < and M. 
so long as they or either of them should re­
main unmarried, and in order that C., on at­
taining twenty-one and being unmarried, might 
in her option occupy and enjoy for her life, 
so long as she should be unmarried, one of the 
houses for her own residence and that of her 
sister: and. in the event of her marriage, the 
youngest daughter >1. was to have the same 
option and choice, the intention of the testa­
trix "being that in addition to their support 
and maintenance out of all m.v estate, as de­
vised. my youngest daughters <!. and M. shall 
have a home within their control so long as 
they or either of them shall remain unmar­
ried;” and upon the marriage of both C. and 
M. tile whole of such Westminster property 
was to be sold, and the proceeds thereof to 
form part of the residuary estate and be di­
vided amongst all her children, sons and 
daughters, then living, share and share alike. 
<'. and M. attained majority and were unmar­
ried. wlii'ii all tlie children, including <’. and 
M„ together with the trustee, joined in a con­
tract to sell the Westminster property. Ill 
answer to a question submitted to the court, 
under the Act U. S. o. 1K77 c. lull: -Held, 
that all these parties joining in a conveyance, 
a good title could lie made ; and although in 
applications of this kind the costs are in the 
discretion of the Judge, the purchaser was or^ 
de red to pay the costs, Girins v. Uarvill, -7

A testator devised his lands to executors and 
trustees, to lease and pay the amount received 
to his widow for life, and after her death to 
sell and divide the proceeds between two sons. 
One of the sons sold and conveyed all his in­
terest to bis brother's wife. During the life­
time of the widow the trustees, the widow, 
and the remaining son and bis wife, all being 
sui juris, conveyed by way of exchange all 
their interests to a purchaser :—Held, that 
tlie grantee claiming through that conveyance 
could make a good title, Re Rathboua and 
While. 22 O. It. MO.

Verifying Abstract.1 — A vendor does 
not shew :> good title by furnishing an ab­
stract shewing on the face of it a good title; 
he must verify such abstract. Granger v. 
Latham. 14 Gr. 200.

Before an abstract was asked for. the pur­
chaser had sold small portions of the land, 
and lie and his vendee had cut down some of 
the wood thereon ; but the vendor notwith­
standing promised afterwards to give an ab­
stract as demanded, and delivered an abstract 
accordingly Held, that the plaintiff was en­

titled to have this abstract verified. Gordon 
v. Hamden, 18 Gr. 231.

Voidable Tax Sale.] — Held, that the 
purchase under a tax sale by the township 
clerk was a voidable transaction. Heekett v. 
Johnston, 32 (J. I*. 301.

2. Clouds on Title.

General Rule. |—The registration of any 
instrument which casts doubt or suspicion on 
the title, or which embarrasses the owner in 
maintaining his estate, or in disposing of his 
property, is a cloud upon the title against 
which the courts will relieve. And in such 
case it is sufficient if there is a registered in­
strument apparently valid on its face, accom­
panied by a chain of title, although an in­
truder on the chain of title, which is likely to 
work mischief to the real owner. A pur­
chaser at a sale of lands held under an order 
of court objected to the title on the ground 
that four deeds had been registered against 
half of the lot by parties who apparently had 
no title, but one of whom had notified the pur­
chaser that he claimed some interest in the 
lands;—Held, that such registered deeds were 
clouds upon the title, and that the purchaser 
could not lie compelled to take it. Keefer v. 
McKay. 10 P. R. 34."».

Amending Answer. 1—Where on a bill 
for the cancellation of a sheriff's deed as a 
cloud on the legal title of the plaintiff, defend­
ant omitted to set up by his answer one 
ground of defence, the court at tlie hearing, 
though against defendant on the ground taken 
bv the answer, declined to make a decree in 
the plaintiff's favour until the other defence 
was tried ; and on payment of costs allowed a 
supplemental answer to be filed, setting up the 
omitted defence. McKinnon x. McDonald. 13 
Gr. ir>2.

Decreeing Reconveyance. ]—The court 
will, in a proper case, order a deed to he can­
celled ; or. if registered, a conveyance of the 
estate to the person properly entitled ; and 
that although his title may be such that lie 
would succeed in defending any action brought 
against him at law. Ilarkin v. Iiahidon, 7

Deed by Mistake. | — The plaintiff de- 
' flared against the executors of C„ on a joint 
j and several bond executed by C. and W„ re­

citing that the plaintiff had agreed to purchase 
: from W. certain land in fee simple free from 
! all incumbrances, and that C. had conveyed 

the land to one K„ deceased, having made a 
i previous conveyance to W., by which convey- 
; a nee to K. a cloud upon the title was created ;
, and the condition was. that ('. should within 
I two months procure from K.’s representatives 
j a conveyance of all their interest in the land 

to the plaintiff, or in case of their being un­
able to execute such conveyance by reason of 

| any disability, should within said two months 
take such proceedings as would remove said 
cloud, and within that time remove the same, 
and make and complete a good, absolute, and 
clear paper title to said land free from all in­
cumbrances. Breach, that neither C. nor W. 
did within said two months, or at any time, 
procure such conveyance from the representa­
tives of Iv, nor had such proceedings been 
taken, nor said cloud removed, nor a good 
title. &c., made. Plea, on equitable grounds.
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in substance, tliiit the deed from C. to lv. was : 
made 1 *v mistake, and lv. in the same way i 
h,..i , gaged back to ; that C. before this deed j 
nod mortgage bad conveyed to W. In tee, and 
w. to tbe plaintiff, who was aware of the title 
and bought from W. on the understanding 
that proceedings should be taken to foreclose 
said mortgage, oil which default had been 
made, in order that C. might execute a quit 
, : nm to the plaintiff ; that V. accordingly pro-
.....i.'d to foreclose the mortgage, but before
foreclosure <’. died, whereby the proceedings 
wen- suspended until revival of the suit in the 
name of defendant as executor ; but they were 
afterwards conducted to a final decree without 
delay. And defendant alleged his readiness 
aii.l willingness to release all lx.'s interest in 
the land to the plaintiff, and that in fact there 
uas mill is no cloud on the title, the deed to < 
\V. having been executed and registered before \
• .......nveyance t" K. : I [eld, that t he plea
was had. for although the conveyance to K. 
was. under the facts alleged, no cloud upon the 
title, defendant could not set this up as an ex- j
• h ni • for nnn-pcrfnrmance of his express con­
tract to remove it. and make a clear title to 
ihe plaintiff within a specified time. Semble, 
that in such a case time would lie of the es-
n, nee of the contract in equity as well as at j 
law. Matthews v. Crawl. 3$ I’. (J. II. HID.

See also Matthews v. Walker, 2(5 C. V. ti7.

Deed without Consideration. | — Al­
though the prior registration of a deed exi-cut- 
ed without consideration confers no title as 
against a bolt A tide purchaser for value, still. , 
as such a deed being upon record will create | 
a cloud upon the title, the court will decree 
its removal. Hast v. Harvey, 3 Gr. (HO.

Dispute as to Title. |—Persons having a 
legal title to land of which defendants had
I... .. in possession for many years, were held ;
not entitled, before establishing their right at 
law. to mu aside, in equity, as clouds on their 
title, instruments to which they were not par- 
tios. under which they made no claim, and 
which they did not allege to he fraudulent. 
Medreyor v. Robertson, 15 Gr. 543.

Execution.]—D„ who was a naturalized 
British subject, possessed of a large quantity 
of lands in Canada, residing in the State of 
New York. was. with his co-partners, duly 
declared bankrupt by the courts of that State 
on the 15th November. 1875. On the 20th 
August. 1S74. an execution against I Vs lands 
in Canada was placed in the hands of the pro- j 
per sheriff, which was kept duly renewed. All 
hiN hnds in Canada were conveyed to a trus­
te.. fur creditors, by deeds which the court held , 
i" he valid :—Held, that the retention by the j 
defendants, the execution creditors* of their j 
writ in the hands of the sheriff, formed such j 
i « loud itt»on the title of the trustee as this j 

« "urt would decree the removal of. MeDanald 
'• (Loryian Hay Lumber Co., 24 Gr. 350.

Instrument Void on its Face.]—The
vile K that instruments void upon the face of 
them will not he ordered to lie removed as 
i"ruling a cloud upon the title. Under the | 

ninstances of this case, the court dismissed 
! " hill without costs, the purchaser having i 

i ' li guilty of great negligence and careless- 
: accompanying such dismissal with a de- 

' nation of thi- reason» of tb«‘ court for so
■feeing. Ilnrd v. Rill inton. 0 Gr. 145.

Instrument Executed by Person not
Interested. |—The court w ill decree the can­

cellation of deeds which the parties to them 
have registered, as being a cloud upon title, 
although the parties executing them are not 
shewn to have any title to or interest in the 
lands embraced in them. The preceding case 
observed upon and distinguished. Ityms v. 
Hales, 25 Gr. 5U3.

Lost Deed. |—Lands had lieen sold pursu­
ant to an order of the court in a proceeding 
( under 12 Viet. c. 72). for the sale of infants’ 
estate; and the purchaser thereof sold and 
took back a mortgage for purchase money, 
upon which a decree of foreclosure had lieen 
obtained. The conveyance from tin* original 
patentee was alleged to have been destroyed 
without being registered. The defendant" in 
the foreclosure suit subsequently procured a 
deed from the heirs of the patentee, and in­
stituted proceedings to set aside the mortgage 
as n cloud on his title ; but the court being 
of opinion that tin* evidence sufficiently estab­
lished the existence at one time of the missing 
deed, and that the conduct of the plaintiff had 
been too much that of a prowling assignee, 
refused the relief sought and dismissed his 
hill with costs. Johnson v. Sovcreiyn, 25 (Jr. 
454.

Mortgage Held for More than Ad­
vance. | A bill alleged that a mortgage was 
executed by \V. to the defendant in considera­
tion of $450; that defendant advanced only 
.$150 thereon, and W. being entitled to receive 
the balance assigned such right and conveyed 
his equity of redemption to the plaintiff ; that 
tin* defendant refused to pay the balance and 
claimed to hold the mortgage as security for 
•$450. The prayer was for specific perform­
ance or, in the alternative, a declaration of the 
above facts, ami for general relief:—Held, 
that upon the facts alleged in the bill, namely, 
that the mortgage was being held for more 
titan had been advanced thereon and therefore 
to that extent had formed a cloud on the title, 
the plaintiff would he entitled to a declaration 
to that effect, and appropriate relief. Calvert 
v. Burnham, (5 A. H. 020.

Privity.] — A bill by the owner will lie 
to set aside a registered deed as a cloud on his 
title, though no privity exists between him 
and the parties to such a deed, and no fraud 
on their part is alleged. Shaw v. Ledyard, 12
Gr. 382.

Qturre. whether a hill will lie to remove a 
cloud on the plaintiff's title unless it appears 
that the Impeached deed, if valid, would affect 
tin* equitable title only, or unless it appears 
that the plaintiff is in possession, or that the 
lot is wild and not in possession of any one, 
so that there is no opportunity of first vindi­
cating the plaintiff's title at law. lb.

Resale by Grantee under Voidable 
Deed. |—A deed purporting to convey land to 
M. was executed by the plaintiff, under cir­
cumstances that disentitled the grantee to 
hold it as a valid deed entitling him to the 
beneficial interest in the property. The gran­
tee, M„ having afterwards sold and conveyed 
the land to It., receiving part of the purchase 
money and a mortgage for the balance Held, 
affirming 11 Gr. 42<1. that on confirming the 
title of It., the purchaser, the plaintiff was en­
titled to the balance of the mortgage money 
from EL, and to a d«*<roe against M. for what 
M. had received: hut the court upon the facts, 
refused to remove the invalid deed ns a cloud 
on the title of the grantor. Fraser v. Rodney, 
12 Gr. 154.
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Tax Sale by Mistake. | — The plaintiff 
was owner in fee of certain lands which were 
conveyed to him by deed of 27tli July. iNtls, 
registered llth August. 1st IS. Subsequently, 
hv mistake, t In- lands were sold for taxes, al­
though no taxes were actually in at rear: and 
by deed of llth March, issu, were conveyed to 
A. Mi l,., iIn- lax purchaser, which deed was 
registered 1sth May, isstt, On -Mill Novem­
ber, issl. A. M< |,. conveyed the said lands to 
,|. W. by deed absolute in form, but intended 
as security for money advanced by .1. \\\. 
which deed was registered 1st December. 1 SS 1. 
The plaintiff found out that this sale for taxes 
had taken place shortly before bringing this ac­
tion. in which he sought the cancellation of
the d... Is to Mel,, and .1, W. : Held, that the
plaintiff was entitled to have the devils can­
celled. and .1. W. was entitled to judgment 
against A. Mel. for the moneys advanced by 
him. ('ImrlIon v. Watson, 4 O. H. 4SM.

Voluntary Deed. | As against a pur­
chaser for value, a voluntary deed, though re­
gistered. is void: and as this objection will 
avail the purchaser in any proceeding adopted
by or against him. ........ourt will not interfere
to remove the registration of the void deed as 
a cloud on the title. Hucliaiian V. Cainiiln II.
14 «Sr. US 1.

:{. Waiver and .1 ece stance.
Erecting; Buildings ■Demandinn Deni— 

(hms. | In May. 1st it i, a purchase was made 
by parol of a lot of land in addition to three 
oilier lots previously bought by the same pur­
chaser front the same vendor. The purchaser 
went into possession and erected thereon a 
coach house and stables, and llie other portion 
of it was used as a lawn for the house which 
lie had erected on the other lots, which had
I.... duly conveyed to him. In lsiitt and
again in I si;:;, the purchaser repeatedly asked 
for a deed, offering to give the vendor his 
promissory note for the purchase money. 
Inti this lie refused to accept. A bill for 
specific performance was subsequently filed 
by the vendor :—Held, that the purchaser 
by his conduct had waived his right to com­
pel the vendor to make out a good title : 
but that he was at liberty to shew that the 
vendor had no title, in which case he would 
lie entitled to get rid of his contract : the onus 
of proof under such circumstances being shift­
ed from the vendor to the purchaser. Deni­
son v. Fuller. 10 Or. 4MS.

-------- Iceciitiny Conn nance under same
Title. |—Where a contract for sale of building 
lots provided for immediate possession, and for 
the payment of the purchase money in eight 
annual instalments: Held, that the erection 
of two workshop* on the lots by the vendees, 
was no waiver of their right to examine the 
title : nor was the division of the property be­
tween them, when they dissolved their partner­
ship. nor the acceptance of a conveyance at 
another time of another lot said to depend on 
the same title. Dnrbu v. Greenlees, 11 fir.
351.

Giving Mortgage. | — Writing a letter 
apologising for non-payment, accepting a re­
lease of dower from a person whose title is 
identical, or giving a mortgage to secure the 
payment of the purchase money, are circum­
stances indicating the approval of the title. 
McDonald v. Garrett, S Or. 21 Hi.

Implied Acceptance. | -An abstract of 
title and the title deeds having been sent to 
a purchaser in No vein lier. 1 Still, at his own 
request, for the purposes of examination and 
advice, lie retained the same for a consider­
able rime, intimated no objection to the title, 
and in correspondence with the vendor's so­
licitors implied that lie was content with the 
title : bill in .1 title. 1*70. lie claimed the right 
of investigating it afresh :—Held, that by the 
lapse of time and the letters which he had 
written, lie had impliedly accepted the title. 
Z/iic v. Guldis, IS Qr. 217.

Making Alterations in Buildings. |
The purchaser of real estate, on which was 
a grist mill, took possession, and while in oc­
cupation, made several alterations in the pro­
perty : look the mill-gearing and machinery 
from the premises, and removed the partitions 
in the mill, intending to convert it into a 
platting factory. The expense of restoring the 
property as it was when lie took possession 
was variously estimated at from £ 1 oo to 
£0110 :—Held, that the purchaser had waived 
his right to call for a good title. Commer­
cial Haul; v. McConnell, 7 (Jr. 323.

Mortgage for Purchase Money. | -On
a sale of land, the deed and mortgage back 
were executed by the vendor and purchaser, 
and left with an attorney uni il their respec- 
tive wives should come in and bar their dower, 
but nothing was said as to title. The defen­
dant went into possession of the land, im­
proved it. and made a payment on the mort­
gage. but raised no objection to the title un­
til he discovered, upon endeavouring to raise 
money on the land four years after he had 
gone into possession, that there was a mort­
gage mi it sixteen vears old. which had not
I   foreclosed :—Held, varying 27 < I*. 203.
though upon a ground not taken there, that 
the defendant was entitled to have a release 
of the dower : but that he had waived his right 
to have an unlimited inquiry as to title. 
O'Connor v. Itcattn, 2 A. 11. 407.

Payment of Part of Purchase 
Money. |—On a purchase of land, the price 
for which is payable by instalments, the pur­
chaser. although not entitled in tin* meantime 
to call for a rescission of the contract, may 
require his vendor to shew a good title before 
parting with any portion of the purchase 
money : and in the event of the vendor taking 
proceedings to enforce payment, the purchaser, 
upon bringing into court the amount of prin­
cipal and interest actually due. will lie entitled 
to an injunction to restrain the action until 
the title has been investigated : and the fact 
that prior instalments of the purchase money 
have I.... paid will not disentitle the pur­
chaser to insist upon a good title lielng shewn. 
Tliomiison v. If mask ill, 7 (Jr. 542.

Resale. | —Before ail abstract was asked 
for. the purchaser had sold small portions of 
the land, and he and his vendees had cut down 
some of the wood thereon: but the vendor, 
notwithstanding, promised afterwards to give 
an abstract as demanded, and delivered an 
abstract accordingly :—Held, that the plain­
tiff was entitled to have this abstract verified. 
Gordon v. Hamden, IS (Jr. 231.

Sowing Crop*.]—A purchaser, before the 
time appointed for the completion of a con­
tract for the sale of land, and while the in­
vestigation was in progress, went upon and
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a portion of about two or three acres 
of th«- laud, and sowed the same with turnip 

u )■ it'll it was necessary to do at the time 
(.r lose the whole season : lie did not. however, 
i irvest the erop, hut abandoned the posses­
sion entirely, in consequence of objections to 
ilie title not being removed:—Held, no waiver 
of the purchaser's right to an inquiry as to 
title. Mitchcltrec v. I nr in, 15 (Ir. 537.

Taking Possession.) — Where a person 
went into possession under a contract for the 
purchase of a wild lot. ui order to clear and 
cultivate it. and thereby raise the purchase 
money which was to lie paid by instalments : 
on ,i bill tiled by the purchaser, for specific 
performance :—Held, that he had not. by 
-oitiL' into possession, waived bis right to a 
reference as to title; and that he was bound 
to pay his purchase money into court, jtend* 
in g the inquiry before the master. O'Keefe v. 
Taylor, 1! (ir. lit to.

The contractors for the construction of a 
railway having agreed for the conveyance to 
them of certain lands for such railway, took 
|H>sM'ssion, erected a station house, and made 
other improvements thereon in connection 
with the road. The contractors having ob­
tained a decree for specific performance:— 
Ibdd. that what they had done did not amount 
in an acceptance of the title. Jack non v. ./<»-

Possession and user of the premises do not 
deprive the vendee of his right to have a good 
title -hewn : but where unreasonable delay has
• '•■iirred in requiring title to be adduced, the 
court will order the purchase money to lie 
paid into court, pending the investigation of 
the title, l'moka v. illcnn, 8 (ir. 250.

Acceptance of title by the act of the pur*
• baser in going into possession, was held to 
tie waived by the vendor's solicitors delivering 
ihe ahsinict of title, and answering some of 
the requisitions. AI <1 mil v. Ahlmll. 0 I\ It 
185.

The purchaser under contract for sale of 
land is not entitled to a decree for specific 
lierformance by the vendor unless he has been 
prompt in the performance of the obligations 
d'Mih ing upon him ami always ready to carry 
out the contract on his part within a' reason­
able time even though time was not of its 
essence; nor when lie has declared his inability 
i" perform his share of the contract. The 
purchaser waives any objection to the title of 
the vendor if he takes possession of the prop­
erty and exercises acts of ownership by 
making repairs and improvements. W allace 
V. Ilcnnlcin, Lit S. V. It. 171.

s" People’» Loan and Deposit Co, v. 
liar,m, 157 ( ir. 204: Clvmoir v. Hooth. LÎT fir.
I V Lurrhirc v. Harrington, 27 (îr. 178; (Ira- 

1,11 •" v. Stephen», 27 (ir. 454 : Clark v. Bogart, 
L’7 (ir. 450.

IV. 1'KKPARATIOX AMI TENDER OK Co.NVET-

Boud to Convey.1—Where to a bond con- 
" eil that the defendant should “well and 

" ' convey in fee simple to the plaintiff, his 
■ rs and assigns for ever." the defendant 

: :i l- that lie did make, seal and execute, a

conveyance in fee simple to the plaintiff :— 
Held, on demurrer, no answer to the condi­
tion. Prindle v. Slot 'an, 4 V. (’. It. 228.

The obligor of a bond conditioned to convey 
land must prepare and tender the conveyance, 
unless the condition be to convey by such deed 
as the obligee shall require, or to execute a 
conveyance. Harriton v. Li vin y atone. T. T. 
1 & 2 Viet.: Mouek v. Stuart. 4 V. (’. It. 2115: 
Prindle v. MeCan, 4 V. V. it. 228; Scott v. 
Itcikie, 15 C. I*. 200.

So if the condition is- to convey at the ex­
pense of the obligee, the obligor must pre­
pare the deed and tender the delivery of it to 
the obligee on his paying the expenses thereof. 
McDonald v. Hnitzainycr, 5 V. (*. it. 512.

Declaration on a bond by defendants' testa­
tor to “ execute to plaintiff a good and suffi­
cient deed in law “ of certain land. Men, 
that defendants, under a power in the will, 
had executed a deed of the land :—Held, plea 
bad. for that defendants had executed a deed 
was no answer, without shewing that they 
had conveyed the land : and because it was 
not shewn that the heirs were parties to the 
deed. W iaemun v. II illiuma, 17 ('. V. 202.

I tebt on bond conditioned to make a deed of 
200 acres, “ which is to be drawn by a V. 10. 
right due to me:"—Held, not necessary for 
the obligee to tender a deed for execution. 
Held. also, that the obligor was bound to 
make a deed within a reasonable time. Ifogera 
v. Lake, il V. ('. It. 204.

In a bond for a deed, where the condition 
required that a deed should be “executed and 
delivered before a certain day:"—Held, that 
the due execution of the deed before the day. 
and forwarding it to a third party for the 
obligee, though it was not received until after 
the day. was a sufficient delivery under the 
bond. Muirhcad v. McDougall. 5 O. 8. 042.

Payment—-Conveyance.]—Where no time 
is fixed for the conveyance, but the times for 
payment of the purchase money are stated, the 
payment is not a condition precedent to the 
execution of the deed. ll"t7«o« v. Dickie, E. T. 
7 Win. IV.

Purchaser's Duty.]—The plaintiff under 
an oral agreement, purchased lands from the 
ancestor of defendants, to whom lie paid his 
purchase money in full. The agreement pro­
vided that, upon payment of the purchase 
money, " a proper conveyance was to be exe­
cuted " of the premises. It appeared that the 
vendor had given instructions to have a con­
veyance prepared in favour of the plaintiff, 
but that this was not communicated to the 
plaintiff, and formed no ground for his never 
having tendered any conveyance to the vendor 
for execution :—Held, that under the agree­
ment the plaintiff was bound to prepare and 
tender a conveyance for execution ; and that 
lie was not entitled to his costs of a suit 
brought against the representatives of the ven­
dor for specific performance of the agreement. 
Moody v. Prccoat, 20 (Ir. 418.

--------- Pleading.] — Defendant agreed by
bond to sell to plaintiff certain land for £000. 
of which £50 was to be paid down and the 
remainder " within ten years from the date 
thereof." with interest, and conditioned that 
defendant, “ on receiving the said principal
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money and interest at the «lays and times and 
in manner hereinbefore mentioned fur pay­
ment thereof," should " sign, seal, deliver and 
exevnte " unto plaintiff a gooil, valid and sufli- 
eient dee«l in fee simple of said land, and so 
convey the same to him free from all incum­
brances Held, that plaintiff was bound to 
tender a deed for execution, and was not re­
lieved by the general allegations in the de­
claration that defendant could not give a good 
title, &<•. Hum* v. Hoi/tl. Ill V. ('. 11. 547,

Purchaser's Expense.] -On a covenant 
by defendants to convey to the plaintiff cer­
tain land at the plaintiff’s expense, free from 
incumbrances made or suffered by defendants ; 
it was held to be defendants' duty to make a 
conveyance, and offer to deliver it to the plain­
tiff mi payment of exi>enses. Parker v. W all. 
26 V. C. U 115

Special Agreement.]—Semble, that un­
der the agreement in this case, the deed was 
to Im> prepared by the plaintiff : the words, 
"execute and deliver to the plaintiff " not 
indicating a contrary intention. (Smith v. 
/#.>.««, 15 V. <\ It. (5234.

Held, that upon the agreement set out in 
this ease, the covenantor, and not the coven- 
antce. was the parly to prepare the papers for 
execution. Henderson v. Xiehols, 5 U. V. It.

Vendor's Inability to Make Title. |
Declaration on a special agreement by defend- 
daut to sell to the plaint iff certain land with 
two mills, and a head of water for the pur­
pose of working said mills, of twelve feet, and 
to convey the same to plaintiff at defendant’s 
expense. Semble, that though defendant was 
not expressly to make n deed and at his own 
expense, yet the fact that he would not allow 
the plaintiff to have it prepared, but insisted 
on its being drawn by his own lawyer, was 
some evidence that this was the bargain. 
The court, however, allowed an amendment by 
striking out this allegation, and inserting an 
averment ( which would excuse the not making 
and tendering a conveyance l that, defendant 
could not make a title and give a right to 
raise the water twelve feet, this being clearly 
in accordance with the evidence. Clarkt v. 
McKay, 252 V. V. 11. 5823.

Vendor's Option. | -On a bond condi­
tioned that defendants should, on a certain 
day. or liefore, if they obtained a title, con­
vey to plaintiff a certain quantity of land in 
one of two counties in one of the United 
States, to be taken from lands to be located 
by defendants : Held, that it was defendants' 
duty to convey, and not to wait till plaintiff 
tendered a deed. Thayer v. <Street. 11 (’. I\ 
243.

Waiver.] -A. agreed to pay It. for land 
upon receiving a deed. When li. offered the 
deed. A. declared his inability to pay. and 
proposed new terms, which were accepted :— 
Held, that IS. was thereby relieved from prov­
ing a tender of the deed to enable him to sue, 
or rescind the contract. Mulyrcic v. Pringle, 
Hra. 2(50.

The general scone of the Judicature Act. 
and esiM'cially s. lu, s.-s. S. requires that the 
matters in controversy between the parties 
may be completely and finally determined, and 
multiplicity of legal proceedings concerning

such matters avoided : so that, whenever a 
subject of controversy arises in an action, 
the court should, if possible, determine it so 
as to prevent further and useless litigation. 
In an action for the specific performance 
of an agreement to convey land, the defend­
ant set up as a defence that there was no 
tender of a deed for execution before action 
commenced: but at the same time indicated 
that if there had been a tender it would have 
been refused Held, that though, in strict­
ness. there should have been a tender, yet, 
under the circumstances, it should be dis­
pensed with, and judgment was entered for 
the plaintiffs. MclJouyall v. Hall, 12] t ). It.

V. PvnciiAHB fou Value Without Notice.

General Rule.]—It is a clear and well 
settled rule that equity will never deprive 
a purchaser for value without notice of any 
advantage lie has, arising from either a legal 
or equitable title or even from mere posses­
sion. although as between or amongst mere 
equitable claimants it will enforce the rights 
of the prior against the subsequent claimants 
in point of time. Mitchell v. (Jorric, ti Hr. 
(525.

Assignee of Right to Patent.]—The
purchaser of land from the frown sold and 
transferred his right to C. in 18234. V. subse­
quently transferred his interest to T. II.. 
who took possession, and held it until 18239, 
when he died, leaving an infant son his heir- 
at-law. About a year after his death his 
widow assumed to sell the estate to H. II., 
his brother, who took possession : and having 
subsequently procured from the original ven­
dee of the frown an assignment of the same 
date and in the same words as the one ex­
ecuted by him to f.. by means thereof pro­
cured the patent in his own name, and mort­
gaged the property to his brother II. 11.. who 
had notice of all the circumstances attending 
the title, and to whom 10. 11. afterwards re­
leased his equity of redemption. In the spring 
of 18(51 H. 11.. by ejectment, evicted K. II., 
who had continued in possession, and in Nov­
ember of that year II. II. sold and conveyed 
to S.. who took without notice, and paid the 
whole of his purchase money except £175. for 
which sum the father of S. gave his note to 
facilitate the carrying out of the bargain. S. 
leaving in the hands of his father certain 
securities, out of which it was agreed that 
the father should collect means, over and 
above a sum owing by the father to S., to 
retire the note, which note, however, was not 
paid in full. £75 being still due thereon. In 
18(523 a bill was filed by I lie heir-at-law of T. 
H., claiming under the circumstances to be 
entitled to the estate, and to set the sale to 
S. aside, but the bill was ordered to be dis­
missed with costs. Harvey v. (Smith, 2 E. & 
A. 480.

Chose in Action. | A bond was executed 
for the conveyance of real estate, which by 
the contrivance of the agent of the obligee, 
falsely stated that the purchase money agreed 
upon had been all paid to the obligor, which 
bond the obligee transferred to a bonA fide as­
signee. who tiled a bill to enforce the execu­
tion of a conveyance. The court, however, 
following the rule that the assignee of a chose 
in action takes subject to all equities affect­
ing the same, refused a decree except upon



7193 VENDOR AND PURCHASER. 7194
tin- terms of payment of such sum ns might, 
un inking nn account, lie found due to the 
uhliL'-ir in respect of tlie inirchnse money. 
I,:,,l,l v. Ch»c. 21 Gr. 273.

Claim before Registration—Outstand­
ing Contingent claim.]- 1,1111(1 wns sold for 
shin, ninl tlie purchasers Imund themselves 
that, in ense of gold being found on the land 
in i.aying quantities, a joint stock company 
should I»- formed and incorporated for work­
ing tlie same: and that the grantor should 
in that case, in addition to tlie $400. have 
.«duo in paid up shares of the capital of the 
company. No company was formed: and it 
was held, that this contingent agreement did 
mu prevent the grantees from defending them- 
<ei\es. to the extent of their interest, as pur- 
chti'ers for value without notice, Snnd'rson 
v Hurd, tt, HI Gr. 119.

Where a purchase was completed, convey­
ance executed, and purchase money paid with­
out notice of an outstanding equity, but a 
hill claiming it. wns afterwards filed and cer­
tificate of lis pendens registered, before regis­
tration of the purchaser»' deed:—Held, that 
they did not thereby lose their defence as pur­
chasers fur value without notice, lb.

Constructive Notice. |—The doctrine of 
constructive notice, and the defence of pur­
chase for value, as applicable to this country, 
commented on. Henderson v. (Jraces, 2 K. & 
A. ».

Crown. |— A plea of purchase for value 
without notice, cannot be set up against the 
Crown. Attorns y-Ucneral v. MeXulty. 11 Gr. 
281. 581.

Equitable Interest.]—Semble, the de­
fence of purchase for value without notice is 
available, although the interest conveyed is 
an equitable one only. Davison v. Metis, 1.1 
Gr. 89.

Intermediate Purchaser.] — A pur­
chaser. though with notice, is entitled to tlie 
benefit of the position of the person under 
whom lie claims, where such person was a pur­
chaser for value without notice. Rogers v. 
Short is, 10 Gr. 243.

Mistake. | A purchaser from the heir 
with notice of the will, but under an erron­
eous supposition that, according to its true 
construction, the land was not affected by it. 
cannot set up. as against claimants under the 
will, the defence of a purchase for value 
without notice. Smith v. Honnistcd, 13 Gr.

W.. claiming as heir-at-law of his father, 
mortgaged to a bank certain lands which he 
alleged had descended to him as heir-at-law. 
In fact, the father had executed a will, where­
by i1"' mortgaged property, with other estate 
•■I" the ancestor, wns devised to his five sons, 
t" he equally divided amongst them. The 
olheer nf ill,, hank through whom the mortgage 

i' taken was aware that the father had 
ma le a will, but understood that the rnort- 
rageil estate had been devised to XV. :—Held, 

i m there was sufficient notice to put the 
oliirvr on inquiry as to the estate devised to 
'V. and that the hank had a claim on the 

i "|vm of \\. only. McIntosh v. Ontario 
I"i’il\ 10 Gr. 155.

Notice by Agent.]—Although the rule in 
equity is that a notice to lie binding must be 
given by a person interested in the property, 
and in the course of the treaty for the pur­
chase. still where notice of an incumbrance 
was given to an intending purchaser by t’lie 
son. and while acting on helm If of the in­
cumbrancer in endeavouring to effect a loan 
upon tlie security of such incumbrance, tlie 
purchaser was held bound h.v such notice. 
McXamcs v. Phillips, 9 Gr. 314.

Pleading. | -A bill was filed setting up an 
equitable right to land, and alleging that the 
defendant, who had obtained the legal title, 
purchased with notice of the plaintiff's equity. 
Tlie defendant, h.v his answer, said, that when 
he purchased lie had no notice of tlie plain­
tiff's claim, and tlie consideration lie lmd paid 
wns actual and bonfl fide: but lie did not 
negative notice before paying his purchase 
money or receiving the conveyance, and did 
not prove payment of any consideration :— 
Held, that by reason of these defects his de­
fence failed. Prince v. Brady, HI Gr. 37.1.

Possession.] —Possession is notice of tlie 
title of the person having possession without 
proving notice of such possession to the person 
charged with notice of such title. Attorney- 
(h in ral v. Mt Salty, 11 Gr. 281, 581.

The rule that possession is notice of tlie 
title of the person so in possession, considered 
and acted on. Gray v. Coucher, 15 Gr. 411).

Prior Mortgage — Costs.'] — A hill was 
filed impeaching sales to purchasers on the 
ground of notice of tlie prior incumbrance—a 
mortgage for unpaid purchase money — and 
praying to have the conveyances to tlie pur­
chasers postponed to such incumbrance, or. in 
the alternative, that the mon-y still due might 
In- paid tn tlie plaintiffs. l)n tin* hearing, it 
appeared that the purchases were mad- nonff 
fide and without notice: that one purchaser 
liad paid nearly all his purchase’money at the 
time of sale and given his notes for the bal­
ance and that tlie other had given a mortgage 
to secure his unpaid purchase money: and 
both submitted at tlie hearing to pay such 
amounts ns were still unpaid to the* plaintiffs, 
or as the court might direct. Tlie court, 
under tin* circumstances, granted the alterna­
tive relief prayed; hut ordered the plaintiffs 
to pay to defendants, tlie purchasers, their 
costs of suit, and refused to tlie plaintiffs any 
costs as against the vendor, lie never having 
opposed the relief to which they were entitled. 
Ferguson v. Kilty, II) Gr. 102.

Quit Claim. |—A person claiming under a 
quit claim deed is. in general, not protected 
as a purchaser for value without notice. Hoff 
v. Lister, 14 Gr. 451.

Right to Redeem. | -A. held a bond for 
a deed, and assigned it absolutely to It., hut 
for the purpose of security only. B. sold the 
property to and <\ sold to others. ('. be­
fore his purchase had no notice that the bond 
in li. was n security merely. A. having be­
come bankrupt. lii< assignee applied to re­
deem. and was held entitled, in tlie absence 
of any evidence that C. was a purchaser for 
value : but the court directed the cause to 
stand over with liberty to (.*, to give such evi­
dence. upon payment of costs, unless tlie plain­
tiff should desire also to give evidence, in
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which case the cause was to statu! over with­
out costs, ('lurry v. Morton, S Gr. 402.

A hill which was filed against McF.. It., 
McK.. ami I'., alleged that a deed made by the 
plaintiff ami her husband in istitl to McF.. 
although ahsolute in form, was made only as 
security for a loan of $500. from McF. to the 
plaintiff; that McF. sold to It. and M. who 
took with notice of the plaintiffV right to 
redeem; that It. and M. sold the lam! to 1$.. 
who look with notice; and that It. gave hack 
a mortgage to secure part of the purchase 
money, which was still unpaid, and had been 
assigned to one Watson. The defendant It. 
admitted by bis answer the alleged character 
of the conveyance from the plaintiff to McF.. 
and that the sale by McF. to It. and M. was 
in fraud of the plaintiff; but lie denied notice 
of the plaintiff's claim, and alleged that he 
was a purchaser for value without notice. 
At tin* hearing, It., who was ihe only appel­
lant. made an application for leave to tile a 
supplemental answer, setting up the facts 
shewn by the evidence, that his deed from It. 
and M.. and their deed from McF., as well as 
his deed from the plaintiff, had been duly 
registered -which was refused. A decree was 
made declaring that the conveyance to McF. 
was only a security for the repayment 
of the $500; that It. ami M. bought with 
actual notice of tin- plaintiff's claim, and that 
It. bought from them with actual notice. It 
did mu appear whether the decision was on 
the ground that It. had actual notice when 
he purchased, or that It., not having paid his 
purchase money, was unable to plead purchase 
for value without notice: Meld, that the evi­
dence did not shew that it. had actual notice 
of the plaintiff's claim when lie purchased ; 
that the amendment should have been allowed, 
and that the court of appeal hail power now 
]o allow it under the A. .1. Ad. s. 50; but as 
it would not Is- proper to conclude the plain­
tiff without an opportunity of producing fur­
ther evidence, the case was sent down for an­
other hearing. I’cttrkin v. Mcl-'arlanc. 1 A. 
it. 25.

Sale Subject to Mortgage.]—A sale of 
land was effected subject to a mortgage 
created by a former owner:—Held, that this 
circumstance did not preclude the purchaser 
from setting up the defence of a purchase for 
value without notice. Cum/iion v. I'uirbairn, 
15 Gr. 1174.

Solicitor's Knowledge.] — A testator, 
the registered owner of the property, gave an 
annuity to his wife, and charged it on his 
real estate. His heirs. Iieing also his devisees, 
did not register the will, and made a partition 
of the property as heirs. One of the heirs, 
who was an attorney, sold part of his share 
to IV, the latter employing no other attorney 
in the transaction; l'.’s interest afterwards 
passed to the defendant M. The widow filed 
her bill to enforce her annuity against this 
property, and M. set up that V. was a pur­
chaser for value without notice;—Held, that 
P.'s vendor was not bis attorney so that his 
knowledge of the charge could be imputed to 
IV. and the court, not being satisfied with the 
evidence of express notice, dismissed the bill 
with costs, Hykvrt v. Miller, 14 Gr. 25.

Though the rule of the court is. that notice 
to the solicitor of a purchaser is notice to the 
client of any question affecting the validity of

the title, this does not apply where the in­
formation lie obtains from the vendor is such 
as it may be said shews that the vendor ami 
solicitor were conspiring together to effect a 
fraud. Therefore, where the same solicitor 
acted for the vendor and purchaser on the sale 
of property, and it was shewn that the vendor 
had previously told the solicitor that la- de­
sired to sell his profierty in order to avoid 
paying certain demands against him:—Held, 
that this was a case in which the court would 
not impute to the client (the purchaser! 
knowledge which his solicitor possessed. In 
such a case the duty of the solicitor clearly is 
to refuse to be a party to any arrangement 
whereby the vendor intends to cheat his credi­
tors: but if unable to do tins he should not 
act for the purchaser, whom be thus places in 
a position of peril: and in no case, unless 

I when necessity compels him to do so. should a 
solicitor act for both vendor and purchaser in 
the purchase and sale of property. Hriffill v. 
Uoodirin, 2U Gr. 4111.

M. and G. were negotiating for the forma- 
: tion of a partnership, to be carried on in re­

spect of premises which G. was negotiating 
for the purchase of. 1 luring the pendency of 
negotiations, and on the day before the pur­
chase was completed. M. was informed that 

i the object of the vendor in disposing of this 
property was to defraud his creditors, but this 

I information M. did not communicate to G. : - 
Held, that this was not sullicieut to affect G. 
with notice; although on the completion of 
the purchase. M. might have some rights 
against G. in respect of the property so pur­
chased. lb.

Successive Conveyances of Portions 
of Mortgaged Lands. |—Several parcels of 
lard were embraced in one mortgage. Subse­
quently the mortgagor further mortgaged some 
of them to the plaintiffs with the usual mort­
gagor's covenants. He afterwards conveyed 
another parcel to S., who, when lie took bis 
conveyance, was not aware of the plaintiff's 
mortgage, but it was registered against the 

j parcels embraced in it. though not against 
the other parcels :—Held, that the plaintiffs 
were entitled to require as between them and 

I S. that the parcel conveyed to the latter 
should be resorted to for satisfaction of the 
prior mortgage before recourse should lie had 

I to the parcels embraced in the plaintiffs' mort­
gage. (Hi That the registration of the prior 

! mortgage against the parcel bought by S. was 
| notice to him of the right of persons who pur­

chased other parcels before lie purchased to 
throw the mortgage upon his parcel, and that 
S. was affected with notice of the plaintiffs'

I mortgage, and the right it conferred, ('lurk 
v. lioyurt, 27 Gr. 430.

Tenant in Tall Conveying in Fee -
Acquiescence of Son.] — A tenant in tail, who 
was supposed to have the fee simple, sold the 
property a few weeks liefore the passing of 
the Act respecting Assurances of Kstates Tail. 

I The purchaser accepted the conveyance and 
paid the purchase money without seeing the 

g will or having the title investigated. The 
! eldest son of the vendor was not quite twenty- 

one at the time; he was aware of his interest. 
I but war. anxious that the sale should be effect­

ed. urged the purchaser to buy. and was privy 
j to the completion of the purchase, without 
i giving any notice of his title, or of the de­

fect in the father's right to convey. The pur- 
I chaser went into possession and improved the 
J premises, and had no notice of the defect in
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liis title until after the death of the vendor:
lli-ld. that he was entitled to hold the prop­

er! \ in equity against the issue in tail. In 
>ii("li a case, constructive notice of the defect 
in the vendor’s title is no bar to the pur­
chaser's right to relief. Re Shaver, 3 Ch. Cli.

VI. RIGHTS ARISING IX CABRYIXO OUT THE
Contract.

1. Adjustment and Rnnoval of Incumbramxs.

Apportionment of Taxes.] — The ven- 
d'ir- contended that they were not liable to 
j.,1 \ taxes which were not actually imposed on 
ilié 20 th July, when the sale took place under 
a decree : Held, that under ."$2 Viet. c. ."hi. 
-s. is and It*7 4 0.». no matter at what 
time in the year a rate is imposed, the taxes 
relate back and are deemed to accrue and to 
!«• due. for the purpose- of forming a lien on 
the land, from the 1st January. The vendors 
were, therefore, ri-i|uircd to pay the propor­
tion of the year's taxes elite up to the 7th 
O. tôlie r, the- day from which the- purchaser 
was to lie- deetne-il to be in possession. Hault 
nf Montreal v. Fox, H V. It. 217.

A mortgagee, under two mortgages, sold the 
Innel unde-r the power of sale in the- second, 
and by his conditions of sale* stipulated 
uiu-ina-r either things that lie was selling mere­
ly all his e-state- or interest under the second, 
subject to the- first mortgage am! interest: 
that if a se-e-emel mortgage was taken for part 
of ilie purchase money, it should be a first lien 
after the- first mortgage and interest : that if 
no olije-i'tiein was mnele within a certain time 
the- vendor's title was to be held good and con- 
sirlere-d accept eel by the purchaser, and the 
vendor entitled to the- eemsiderntion : and fur­
ther. that the- saiel first mortgage e-ould he 
pai'l off: Held, that the taxes due up to the 
sale should hi- paiel by the vendor. Re Wilson 
ami Houston. 20 O. It. 532.

Commutation.]—A purchaser is not cn- 
titled to require a vendor to pay the amount 
ncce-ssary to e-ommute a sexver rate. Hank of 
Montreal v. For, li I*. R. 217.

Execution against Cestui Que Trust.]
Lunds were- convi-yi-d to anil In-lei in the 

t'Mini- of a trustee, at the- instance and for the 
beta-lit of another, but without any disclosed 

Writs of ii. fa. lands against the cestui
'pic trust wen- place'll in the sheriff's hands 
before- his death, but after the conveyance to 
tin- truste*». After the death of the cestui que 
trust, his administrators sold the- lands, and 
off'-re-iI to convi-y the- lands with the trus­
tee-: Held, that the purchaser was not hound 
to carry out the sale- unless the writs were 
removed or released. Re Trusts Corporation 
of Ontario and Medland. 22 O. R. 538.

Execution after Agreement to Sell.]
The administrators of an insolvent deceased 

fw-rson contracted to sell some of his lands. 
Subsequently to the contract a e-reditor who 
hud obtained a judgment against the deceased 
ti Ids life-time issm-el execution thereon under 

an e-x parte order therefor against the estate 
■I tin- hands of the administrators : — Held, 

that rlie execution formed no charge or in-
..... h the lands contracted to be sold.

In re Trusts Corporation of Ontario and 
Inner. 20 O. It. 101.

Fraudulent Concealment of Incum­
brances. | —See Frai d and Misbbpbbsi ni k

Judgment Creditors.] -A purchaser is 
entitled to call for a rele-ase from all jmlg 
ment cn-elitors who have n-gistered their juelg- 
ments in the county where tin- lands sold are 
situate, or that the creditors join in the e-oti- 
veyance to the purchaser, although it appe-ar 
that the purchase money will Is- exhattsteel in 
disidiarging prior incumbrances. If the ven- 
elor cannot procure such release or concurrene-e 
in the conveyance, the court will not compel 
the purchaser specifically to jH-rform the con­
tract. Spohn v. Ryekmun, 7 <»r. 388.

Local Improvement Rates.]—Semble, 
that a rate imposed under ."HI Viet. c. 48, s. 
4d4 (O.i, for assessing property immediately 
benefited by improvements, does form a 
charge upon land. Hank of Montreal v. Fox, 
<; V. It. 217.

The defendant joined in a petition to a 
municipal council to pass a by-law to ofien 
a street through the property of the defend­
ant and others under tin- local improvement 
clauses of the Municipal Act. The petition 
was adopted and a by-law passed under which 
the work petitioned for was done. Subsé­
quent ly the defendant sold his land to the 
plaintiffs and conveyed it to them by deed 
made in pursuance of the Act rcs|H»cting Short 
Forms of Conveyances, containing the statu­
tory covenants for title. A rate to pay for 
the improvements payable in ten annual in­
stalments. hut subject to commutation, was 
imposed afterwards upon the land benefited, 
including that sold by the defendant : Held, 
that the rate was an incumbrance created in 
part by the action of the defendant, and that 
the plaintiffs were entitled to recover dam­
ages under the covenants for quiet enjoyment 
and against incumbrances, the amount reeover- 
able being the smallest amount necessary to 
discharge the incumbrance. Cumin rland v. 
Kearns. 18 O. R. 151, 17 A. R. 281.

In a contract for sale and exchange of cer­
tain lands free front incumbrances, it was 
provided that *' unearned lire insurance 
premium. Interest, taxes, and rental " should 
In- " proportioned and allowed to date of com­
pletion of sale:" — Held, notwithstanding, 
that special frontage rates imposed for local 
improvements and construction of sewers by 
by-laws passed prior to the contract, the 
period for payment of which had not expired, 
were incumbrances to Is- discharged by the 
vendors respectively. Held. also, that the 
vendors were likewise bound to discharge a 
special frontage rate imposed by a by-law 
passed subsequently both to the date of the 
contract and the date lixed for the completion 
of tin- sale, inasmuch as the work was actually 
done and the ex|feiuliture actually made be­
fore the contract, the council having first done 
the work and then passed the by-law to pay 
for it. under 53 Viet. c. 50, s. 38 ((>. • The 
substantial charge as a whole came into 
existence upon the finishing of the work. 
Cumberland v. Kearns, IS o. R. 151. 17 A. It. 
281, commented on and distinguished. Re 
(Jrapdon and llainmill. 20 O. R. 100.

Local improvement rates imposed by muni­
cipal by-laws after, the work having been done 
before, the dates of the contract, were incum­
brances to be discharged by the vendor: but
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rut os imposed ami work done after the «•on- 
tract were not so. He < iraydim nnd I Inininill.
2M I). It. l'.l'.l. followed. lOccli'si.'IstiqUOS de
St. Sulpice de Montreal v. € ’it y of Montreal. 
HJ S. i '. It. 3! •'.•.^distinguished. Armstrong v.

Assessment rolls were made hy the < ity of 
Montreal under -7 A: 2* Viet. <-. •'•'• and 
I'll & .’’(I Viet. c. 5ii apportioning the cost 
of certain local improvements on lands 
benefited thereby. <hie of the rolls was 
set aside and the other was lost. The cor­
poration obtained power from the legisla­
ture h.v two spis-ial \<is to make new rolls, 
but in the meantime the property in question 
had hi-en sold and conveyed. New rolls were 
made assessing the lands for the same improve 
incuts and the purchaser paid the taxes and 
brought suit en garantie to recover the 
amount from the vendor • Held, that as two 
taxes could not both exist for the same pur­
pose at the same time, and the rolls made 
after the sale were therefore the only rolls in 
force, no taxes for the local improvements had 
been legally imposed till after the vendor had 
ceased to he owner of the lands, and that the 
vendor was not obliged hy her warranty and 
declaration that taxes had lieen paid to reim­
burse the purchaser for the payment of the 
spei-ial taxes apportioned against the lands 
subsequent to the sale. Hanquc \'illc Mnrit 
v. Morrison, Liu S. V. It. 281).

Sale by Heir of Debtor.] The liability 
of lands for debts under 5 Ueo. II. «-. 7. is not 
affected hy the death of the debtor, lie, or his 
heir or devisee, may sell and convey to a bonfl 
fide purchaser for value, at any time before 
judgment entered against him or his |M>rsonal 
representatives, or execution against land 
issued upon it; and such purchaser will have 
a good title as against creditors. Leviscoute 
v. 1 for land. 17 V. C. It. 437. remarked upon. 
Reid v. .Uillir, 24 V. <\ It. «11U.

Sewer Rate. | A sewer rate imposed un­
der 31 i Viet. c. IS. s. 3S4. s.-s. 52 (O.l, forms 
no charge on land, and is. therefore, not an 
encumbrance which a vendor is bound to re­
move. Hunk of Mont nul v. Fox, ti 1*. It. 217.

Sewer rates in the city of Toronto, under 
by-law 4(18. do not form a charge upon lands. 
Squire v. Olivir, 24 Ur. 441.

Taxes. | Taxes for the year are apport ion- 
able between the vendor and purchaser accord­
ing to the date of the sale. In re Manufac­
turera’ Life Inn. Co. anil McLeun, lu •'. L. T. 
Ore. X. 295.

S'cc People’s Loan mu! Deposit Co. v. 
Ilacotiy 1!7 Ur. 204; Hteicurt v. Hunter, 2 Ch.

2. Interest.

Appropriation of Purchase Money.]
—To save interest hy an appropriation of the 
purchase money on a sale of land, the money 
should be separated from the purchaser's gen­
eral bank account, and notice of the appro­
priation must he given to the vendor. Dr eat 
Western IL II". Co. v, Jones, 13 Ur. 355.

Mortgage for Purchase Money. |—-A
vendor agreed to convey land and receive hack 
a mortgage for part of the price payable by

7200
instalments, but omitted to say that the mort­
gage should he made payable with interest. 
In a suit for specific performance, and to com­
pel the vendor to accept a mortgage without 
interest, parol evidence was admitted to shew 
thaï the real understanding of the parties was 
that interest should he made payable hy the 
mortgage. Dould v. Hamilton, 5 Ur. 192.

Possession— truant urn. | — Where a pur­
chaser takes possession before conveyance lie 
is liable to interest from the time of taking 
possession, and the liability is not limited to 
a period of six years. Un ut Western Haitian/ 
Co. v. Joins, 13 Ur. 355.

Quantum. | - In a suit for specific per­
formance. even where the purchaser lias 
taken possession of the premises, as a general 
rule, he is only liable for arrears of interest 
for a period of six years prior to the filing of 
the hill. 1 in y v. Mit'hell. 21 Ur. 510.

Held, that where the purchaser dies, the 
right of no incumbrancer intervening, the 
vendor is entitled to a charge on the land in 
tin? hands of the heirs fur a period beyond the 
six years, in order to prevent circuity of ac-

Shewing Title.|—In an agreement for 
the sale of land it was provided that the cash 
payment should lie made and the mortgage for 
the balance given "so soon as the solicitors 
fur the purchaser shall he satisfied with the 
title —Held, that the meaning of the con­
tract was that payment was not to he re­
quired, until such title was shewn ns would 
justify the purchaser in taking possession, 
and. following Wells v. Maxwell, 32 Beav. 552. 
that no satisfaction being given ns to a prior 
mortgage affecting the land until two years 
after the agreement, the purchaser could not 
prudently take possession until then, and in­
terest mi the purchase money should only he 
allowed from that time, tie McLean and 
Walker. Ill O. It. Ml.

^ Taking Possession—Delivery of Key.} — 
The delivery to a purchaser of a house of the 
key thereof is not of itself delivery of posses­
sion : it is hut a symbolical delivery, and may 
he evidence of possession if given or received 
with that view. People’s Loan and Deposit 
Co. v. Huron, 27 Ur. 294.

Merely obtaining the keys of n building in 
order to view tin- premises, so as to estimate 
alterations intended to lie made, and to per­
form other acts to preserve the premises from 
deterioration, is not such a taking possession 
under a contract for sale as will bind the pur­
chaser and render him liable to pay interest 
on the purchase money. What will In* a 
sufficient taking of possession of a purchased 
house considered a ml treated of. //>.

Ity one of the conditions of sale the pur­
chaser was required to pay a deposit of ten 
per cent, at tie- time of sale and tie- remainder 
within one month thereafter, nnd upon such 
payment the purchaser was to he entitled to 
a conveyance nnd to he let into possession of 
tin* property purchased:—Held, that under 
this condition the payment of the purchase 
money by the purchaser and the delivery to 
him hy the vendor of possession were concur­
rent acts, nnd unless the vendor was in a 
position to put the purchaser in possession 
he could not he called upon to pay interest 
on the unpaid purchase money. Neither was 
lie bound in such a case to pay ground rent
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r ruing due upon the property whilst he was 

, kept out of possession. In suvli » case, 
ung a purchaser into receipt of rents and 

rotits is not a compliance witli the condition 
in -iw the purchaser possession. Under such 
. ,r. iimstances the purchaser was held entitled 
i.i make a deduction of a proportionate share 
11! i in' taxes assessed on the premises for the 
year in which the sale was effected, lb.

Time. | Interest on purchase money runs 
from the date when, after the acceptance of 

till.', the purchaser could have safely taken 
--"ion, and a difficulty respecting the con- 
c.uii'r may justify his not taking possession. 

V (,<</./<.*, 3 Ch. Ch. 4U4.
Time Allowed to Make Title.J—Do

: l.ini< being in possession of land ns tenants 
under the plaintiffs for a year at #100, they, 
on ill' L'Uth October, I860, entered into an 
. .I* vmont under seal, by which it was wit- 
!.. --'il that the plaintiffs sold to defendants 
tin- premises, which it was said they had 
. i-rd from the plaintiffs, " with this under- 
'i.1 tiding of purchase.” The plaintiffs were 
to giw the defendants credit “on purchase 
ini'iiry for all rents or money paid or that 

ill he paid until the time of the lirst parties 
i plaintiffs i making the title, and said party 
to make the title by the 1st January. 1SU8, 

r as soon as lie can get the acknowledgment
■ l,i~ father to a <leed that is now made, and 

in possession of said first party; ami the said 
lit'i party to pay ten jmt cent, on all moneys 
; il l by the si-cond party over .$100 a year.

the said title lie made. The second party 
i il'-h'iidantsi agrees to pay for the above pro- 
i" ri\ S-.imiii, in three e<|tml annual payments, 
ufh'i' the deduction of such money as has been 
paid at the making of the title." Defendants 

i'li ned in possession until 1870. paying 
us sums : Held, that up to 1st January. 

1 m'-8. when the title should have been com 
: "te.l. the seller was not to receive interest 
i if the benefit of the rents, if the purchase 
vent on, Imt that after that date the pur- 
i j i a S'1 r remaining in possession was hound to 
I ut y interest. \ amant v. liurke. MS V. C. it. 
104.

Time not Fixed—Poaaesaio«.]—A pur- 
elut'cr becomes liable to pay interest when no 
tiii " is fixed by the contract, front the time 

:i"ii he could prudently take possession, and 
in tin- case of the purchase of several prop- 
erties under an indivisible contract he cannot 
I r nientI.v take possession until the title to 
i lie whole is made. Laird v. Pat on. 7 U. It. 
137.

Time Fixed.)—Where in the contract for 
tie- -ale and purchase of land, the parties 
fix the time for payment of the purchase 

•ney and the period from which interest
...... . is to be computed, irrespective of the

’ in" fixed for completion, interest must, in 
• absence of default or breach of contract 

or of actual misconduct in relation thereto 
■n ilie part of the vendor, he paid from the 

: ii"l named, notwithstanding the existence 
"f difficulties as to title justifying the pur-
■ baser in refusing to complete until they are

! I Visme v. 1 leVleme, 1 Mac. ft 
1 • ■•■’2, observed upon as being no longer an 

tlmrity. In rc Dinyman and Hall’s Con­
tract. 17 A. H. M08.

I mler contract of purchase of real estate 
'ling ihat " if front any cause whatever ”

the purchase money was not paid at a speci­
fied time interest should he paid front the 
date of the contract, the purchaser is relieved 
from payment of such interest while the delay 
in payment is caused by tin* wilful default 
of tin* vendor in performing the obligations 
imposed upon him. A contract containing 
su<'h provision also provided for tin* payment 
of the purchase money on delivery of the con­
veyance to lie prepared bv the vendor. A con­
veyance was tendered which tin* vendee would 
not accept, whereupon tin* vendor brought suit 
for the rescission of the contract, which the 
court refused oil the ground that the con­
veyance tendered was defective, lie then re­
fused in accept the purchase money unless in­
terest front date of the contract was paid, 
in an action by the vendee for specific per­
formance :—Held, affirming 111 A. It. 201. 
that the vendee was not obliged to pay in­
terest front the time the suit for rescission 
was begun as until it was decided, the vendor 
was asserting tin* failure of tin* contract, and 
insisting tliât In* had ceased to lie bound by 
it. and after the decision in that suit, lie was 
claiming interest to which he was not entitled, 
and in both cases the vendee was relieved from 
obligation to tender the pnrcliitsi* money, liy 
the terms of the contract the vendor was to re­
main in possession until the purchase money 
was paid and receive tin- rents and profits : 
Held, that up to the time the vendor became 
in default, the vendee, by his agreement was 
precluded front claiming rents and profits, 
and was not entitled to them after that time, 
as he had been relieved from payment of in­
terest, and the purchase money had not been 
paid. Hayes v. Elmsley, 23 S. U. 11. «23.

A person in possession of the land under n 
contract for purchase, by which lie agreed to 
pay ila* purchase money as soon as the con­
veyances were ready for delivery, and inter­
est thereon from the date of the contract, is 
not relieved front liability for such interest, 
unless the vendor is in wilful default in carry­
ing out his part of the agreement, and the 
purchase money is deposited by the'vendee in 
n hank or other place of deposit, in tut ac­
count separate front his general current ac­
count. The vendor is not in wilful default 
where delay is caused by the necessity to per 
feet the title, owing to some of the* vendors 
living infants, nor by tendering a conveyance 
to which iln* vendee took exception, hut which 
was altered to his satisfaction while still in 
the hands of the vendor’s agent as an escrow, 
and before it was delivered. A provision that 
the purchase money is to Ik* paid as soon as 
tin* conveyance is ready for delivery, does not 
alter the rule that the conveyance should In* 
prepared by the purchaser. Stevenson v. 
Davis. 23 S. U. It. «20. 10 A. It. SOI. 21 O. 
It. «42.

VII. Rights Arising olt of the Contract.

1. Compensation and Damages.

Agreement to Purchase Lease. | —
When A. purchased a lease from It., and It. 
covenanted with hint to repurchase at the end 
of three years at a greater price than he 
paid, and after the three years had expired
A. tendered an ...............it of the lease, which
It. refused :—Held, that in an action on the 
covenant. A. was entitled to recover as the 
amount of damages the price agreed on by 
It. for tile repurchase. (Jibson v. Cubitt, 5 
O. S. 711.
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Attachment. |—The claim <if a debtor to 

('(iiniH'iisaiion fur misrepresentation of parties 
in obtaining a patent of land is not liable to 
Is* seized, attached, or seipiestered before the 
amount is determined by decree or otherwise. 
HobirIn v. I'itn of Toronto, Hi tir. -IHl.

Bond to Convey. |—Partial performance 
of the condition is tio answer to an action on 
a bond ; and a plea to debt on a bond, with 
a condition to convey land in the lifetime of 
a testator, brought by his executor, must nega­
tive the request of a conveyance by the heir 
or executor, as well as by the testator. //c ra­
in y v. H arnit, II. T. 7 Wm. 1V.

Debt on bond, conditioned to make to the 
plaint iff a good and suflicient deed, clear of 
all incumbrances, of a certain strip of land 
within eight years. 1‘len. that within the 
said eight years the council of the district of 
London by by-law established a public road 
over and upon the said strip of land, whereby 
defendant was and has been since prevented, 
tV. : Held, on demurrer, no defence; that he 
should at least have conveyed such interest 
as lie could. Virsar v. Sort on, SI V. ('. It. 
100.

Chancery Jurisdiction. |—Vnder s. Jt2 
of the Administration of Justice Act. 1S7.1. 
the court of chancery lias cognizance of all 
the rights of all the parties arising out of an 
agreement ; and if either is entitled to dam­
ages. tin1 court ought to ascertain them. In 
this view, in a suit for specific performance, 
to which the plaintiff was found not entitled, 
a reference was directed to inquire as to 
damages sustained by a purchaser by reason 
of breach of the contract, and also as to dam­
ages sustained by the vendor by reason of 
breach of covenants in the instrument consti­
tuting the agreement. Casey v. IIonion. 22 
Or. 445.

Crops. |—The owner of property sold and 
took a mortgage to secure payment of the 
purchase money by instalments. Default hav­
ing been made in payment of the first instal­
ment. an action was brought and judgment 
recovered upon the covenant : whereupon the 
purchaser filed a bill setting up that a tenant 
of the vendor had by virtue of a lease previ­
ously made by the vendor, carried nwav the 
crop's from off the premises, and praying to 
redeem upon payment of the amount of the 
judgment, after deducting therefrom the value 
of the crops so taken away. The court, by 
consent of parties, directed a reference to the 
master to inquire as to the amount of dam­
ages sustained bv reason of the removal of 
the crops, but refused to interfere with the 
judgment already recovered, the remaining in­
stalments of purchase money being more than 
sufficient to cover any sum to which the 
purchaser could be entitled in respect of such 
damages. Moore v. Merrill, H Hr. 550.

The growing crops on land are part of and 
go with the freehold when sold. Where, there­
fore. a tenant in possession at the time of 
sale carried away the growing crops, com­
pensation was granted to the purchaser out 
of the purchase money, and the same order 
was made to extend to taxes due on the land 
and unpaid. Steirart v. Hunter, 2 ('ll. I'll. 
ÎM5.

Default on Both Sides.]—Defendant
agr... I to sell land to plaintiff for £400, £1<ni
by two approved notes, to be given on the llith

May. and the remaining £.100 to be secured by 
mortgage : and that the defendant, on receiv­
ing said notes on the llith May. should exe­
cute and deliver to the plaintiff a good and 
sufficient deed of the premises, it appeared 
that the plaintiff was not ready to give the 
notes until the llith : Held, that this pre­
cluded him from recovering damages from the 
defendant for non-performance of the agree­
ment on his part. Smith v. Jloun, 15 V. (J. 
It. «KI4.

Delay in Conveying. | New trial grant­
ed for excessive damages for the non-execu­
tion and delivery of a deed four days after 
the time of contract, the verdict being found­
ed oil the value of the estate. Muirlieuil v. 
McDougall, 5 O. S. G42.

There was a lapse of fourteen years after 
the vendor's conveyance, before the bill for 
compensation was filed, the heir having been 
a minor all this time: —Held, that the ven­
dor having caused this delay by his own agree­
ment with the infant's relations, which de­
prived the infant of their protection, this 
apse of time was no bar to the suit. Forsyth 

v. Johnston, 14 (Jr. I Kill.
With a view to fixing the amount of com­

pensation, inquiry was directed as to the con­
dition of the estate left by the deceased pur­
chaser, and whether the plaintiff or the es­
tate received the benefit of an> part of the 
purchase money oil the subsequent sale of the 
property. Ih.

Dilapidation. |;—A vendor who contracts 
for the sale of property of which he has not 
taken possession, is accountable to the pur­
chaser for dilapidations by the parties in pos­
session before the vendor takes the possession 
from them. Tin ken v. Wriile, 11 <ir. 245.

A vendor in possession is. generally shak­
ing. lespotisible for dilapidations that take 
place before he shews a good title, where the 
dilapidations are such as a prudent owner or 

i his tenants might have prevented, lb.
Where buildings are torn down after a 

contract for sale, and before the purchaser 
| takes or was bound to take possession, the 

vendor is primA facie accountable for the loss.
lb.

Eviction -Fraud.1—Where on a sale of 
I land there has been a conveyance perfected, 

and the seller having no title the purchaser is 
evicted, unless fraudulent misstatement or 

1 concealment is clearly made out. there can lie 
no action except oil the covenants, and where 

i there are no covenants, or none that will ex­
tend to tile cause of eviction, there call be 
no action against the vendor. Thomas v. 
rrooks, 11 1'. C. It. 57».

Semble, that where fraud is established, but 
I the conveyance has been made, and the parties 
j cannot be placed in statu quo, then the remedy 

is by an action for deceit: and assumpsit for 
money had and received, to recover the pur- 

| chase money will not lie. Held, that on the 
evidence in this case, the defendant was not 

. shewn to have been guilty of fraudulent mis- 
' representation or concealment of title. III.

The defendant was not the person who con­
veyed the land or had the beneficial interest. 
He acted in making the sale, and receiving the 
moneys, merely as agent for the trustees of 

I his wife and his wife’s sister, and before no­
tion brought lie had paid it over :—< jua-re. 
whether an action would lie against him. or 

1 whether the principal should not have been
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. no that h«- might defend liis own title,
lb.

Failure to Make Title—Damage*.]— 
In hi iictiuii on mi agreement to deduce a
„... I i it |«- i.. In ml Mild tu plaintiff, and on the
. ,.i,mi-iii eoinits. defendant pleaded non as- 
- in |.-ii. dial he had made a good title to tin* 
hind. ami never indebted Held, that under
11.. ... pleadings defendant could not shew that 
id. mi ill had cut timber on the lot of greater 
x.ilue than the improvements made and tin* 
iu,.ii' \ paid by him for the lot : and semble, 
dial, mi'ii if Mu ll facts could be shewn, they 
u i.aId form no defence, as defendant had no 
lid., in himself in the land. Kitchen v.
ih, mi a. n; r. r. on.

Misrepresentation ns to Rent. | K.
piin liiised eertain property at auction which

, In. u advertised. Among the representa-
ii. iii> made in the advertisement, was one that 
ii "at present rents for $1.100." After the 
«ale the purchaser applied for compensation 
■ ni two ^rounds : i I i that the landlord was 
I •• • 111 h I in heat the building for the tenants, 
the i ost of which was not included in the 
si.Viu ; and ( -1 that the .<1.100 did not in- 
111111.> tin* taxes which the landlord had to pay :

||. !i| that lie was entitled to compensation 
un ii.it Ii "rounds, and a reference was ordered
1.. •l'i'itain the amounts. Itr Hurray ami
A../-, Iff H. it. 414.

Neglect to Obtain Title. | In an action 
mi a I•• nul to convey land within a certain 
tilin', where defendant's inability arose from 
his having neglected to do the settlement 
duties, and take out the patent :—Held, that 
i idamages were not confined to the purchase 
n niii'V paid and interest. Plumer v. Simon- 
.....  ill V. <’. It. 220.

Purchaser's Default. |—Semble, that on 
a iniitrnct to purchase land the measure of 

I images is the same whether it be under seal 
nr lIX parol, and that the plaintiffs, the veti- 
ilni's. under the facts in this case, could have 
iccuxi i'i'd only damages for the loss of their 
bargain, not the full purchase money accord­
ing in the contract. Marcus v. Smith, 17 C.
p na

Purchase for Specific Purpose—Effect 
. I nl m nf Adjoining La mix.|—Defendant on 

the 1 lih Marc h. 1*72. agreed to buy two acres 
nf land in a village from the plaintiff, for 
s:;25. and to complete upon it within eighteen 
; mills a brick factory of specified dimensions, 
and at or before its completion to commence 
:ed prosecute therein the manufacture of 

! iaied-ware on a scale commensurate with its 
'i/e : and that in case he should not perform 
I i' agreement in tins respect, he would at 
the end of the eighteen months reconvey the 
land in the plaintiff, receiving hack the pur-

: - money the $1120. and compensating the 
plaintiff for damages, if any. The defendant 
■ :■! not pay the purchase money, and at the

■ I • .*' 'ixieen mouths elected not to go on with 
the agreement, whereupon the plaintiff sued, 
alleging in Ins declaration that the plaintiff's 
adjoining land would have been much en­
hanced in value by the sale to defendant. and 
the erection of the factory, and claiming as 
'' images profits which he would have derived 
therefrom Held, that such damages were 
not recoverable, being altogether too remote. 
Hmere, whether he could recover interest, 
though lie had demanded the #325. for lie had

not offered at the time to make a conveyance. 
llullva v. Taylor, 35 I". (’. l£. 3115.

Refusal to Convey. | - Where defendant, 
contracted to sell land lielunging to his son. 
who was under age. and afterwards declined 
io convex : Held, that lie was liable to sub­
stantial damages, not merely the purchase 
money paid with interest and costs, lint the 
true value of the property at the time defen­
dant ought to have conveyed. I ull'n r v. 
Walsh, ii r. 4511.

Plaintiff declared on a bond, reciting that 
defendant had agreed to sell to him certain 
land for £0im, of which £50 was to he paid 
down, and the remainder "within ten years 
from the date thereof," with interest thereon 
half-yearly: and Conditioned that defendant, 
"on receiving the said principal money and iu- 
*' t'e-i at the days and times and in manner 
thereinbefore mentioned for payment thereof," 
should "sign. seal, deliver, and execute" unto 
the plaintiff, a good, valid, and sullieieitt deed 
in fee simple ot said land, and to convey the 
same to him free from all incumbrances. The 
breach assigned was. that although the plain­
tiff had paid the £50. and £250 on account of 
interest, and was at all times ready and will­
ing. and offered to pay defendant the balance 
of principal and interest, on receiving from 
him such deed, yet that defendant could not 
and would not give him said deed or any title 
to said land : Held, on demurrer, declaration 
had. for i I i the condition being to convey 
on receiving the purchase money within ten 
years, defendant could not lie compelled to 
convey before the last day of that time, or 
at least not without notice of the intention to 
pay at an earlier day. and a tender accord­
ingly. which was not averred : (2* the offer 
alleged was only to pay on receiving a deed, 
and defendant was entitled first to receive the 
money. Kanin v. Ilonil. Ill V. (’. |{. ."47.

Repairs by Vendor. |—On taking an ac­
count of what was due to a plaintiff in posses­
sion, who claimed under a vendor of real es­
tate in a specific performance suit, the master 
allowed certain repairs and improvements, 
some of which were made after the commence­
ment of the suit. On further directions tin* 
court expressed the opinion that the only re­
pairs made after suit commenced that could 
he allowed were such as it was tin* plaintiff's 
duty to make in order to save the premises 
from deterioration. Ilairn v. Cushion. 20 
Or. 518.

Rescission—Contract Perfected by Con- 
renonce—Compi iota lion.]—After a contract 
has been perfected by conveyance an action 
for compensation for deficiency in the land 
conveyed will not lie. The purchaser is con­
fined to his remedy upon the covenants or in 
a proper vase, where lie a mil les promptly, to 
a rescission of the contract. See Foil is V. 
Porter. 11 Or. 442. Pennine v. Knight, Cas- 
svls' I tig. 770.

Small Deficiencies. | -Held, upon the evi­
dence in this case, that the purchasers were 
not entitled to a conveyance of or compensa­
tion for a small part of the land contracted 
for. to which the vendors were not aide to 
make title. It< Hob in ami Ontario Inrcnt- 
ment Association, 10 O. It. 259.

Vendors Claiming Damages because 
of their own Conditions. I The defend­
ant company contracted by letter to sell »er-
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tain lands upon tIk* condition, amongst others, 
of 11n- vendee building a saw mill. The vendee 
proceeded to eiwt a saw mill and construct 
a «lain across a river, the effect of which was 
to overflow a large tract of the company's 
land. SuhseipM'iitl.v t h«‘ company conveyeil 
the lands coniractwl for. which were situati­
on both sides of the river, reserving the lied 
of the river and about thirty feet on either 
hank, the title to the lied being then in the 
Crown. Afterwards the company, having ob­
tained a patent for the Is-d of the river, pro 
eeeded at law against the persons owning the 
mill for the damage done by the overflowing, 
and recovered a verdict for £5ou ; and other 
actions wen- also brought for the same injury. 
The court decreed a perpetual injunction re­
straining the actions, and a conveyance of tin* 
lied of the river and the nortions on either 
side which had been reserved, and ordered the 
company to pay the costs. Urcirstcr v. I'm 
min l<i ni/hi h y, | (Jr. 44u.

Vendor Conveying to Third Person. |
— Where a purchaser died after paying three- 
fourths of the purchase money, leaving an in­
fant heir, who was entitled to specific perform­
ance of the contract; and the vi-ndor at the 
instance of the administratrix conveyed the 
property, which had greatly increased in va I m. 
to a third jierson ; and it afterwards passed 
into the hands of persons without notice:— 
Held, that the heir could sue the vendor in 
equity for coui|H*nsation. Forsyth v. John- 
stun, 14 Ur. tid'd.

Vendor's Default. |—The defendant hav­
ing wilfully broken his agreement by selling 
to a third party at an increased price : 
Held, to make the case an exception to the 
general principle of fraud being necessary to 
recover damages for tin- value of the bargain, 
/‘/cm v. Smult, 10 ('. 1». 101.

Vendor No Title. | — Where a person 
executes a bond to cmivcy land, with the 
knowledge that la* has no title, lie is liable to 
such reasonable damages, within the penalty, 
as the obligee can prove. Sikes v. Wyld. 1 
It. iV S. fiST. commented upon. Scott v. /**« ikie, 
15 V. I». ‘200.

11. Possession,

Breach of Agreement. | — Defendant, 
who was entitled to purchase, had made de­
fault in payment : had failed to erect a new 
saw mill on the land, as stipulated for: had 
allowed the saw mill already there to fall into 
disrenair : and had been cutting and remov­
ing the timber, so that the saw mill would 
heroine utterly lost to the plaintiffs if defen­
dant was allowed to retain possession : and 
the saw mill and timber constituted the al­
un»! entire value of the mortgage security: 
—Held, that the plaintiffs were entitled to an 
order for possession in case defendant did 
not pay the overdue instalments in a month, 
without prejudice to plaintiffs' right to en­
force the agreement for sale. Phifliys v. Pres­
ton. 14 fir. (>7.

It was agreed between plaintiff and defen­
dant that defendant should sell to plaintiff the 
land in question, and should deduce a good 
title, and convey in one year from date : that 
defendant should in the meantime have pos­
session. on condition of not cutting timber : 
and that on or before the 10th October. 185."».

In- should convey on receiving iUon, in consid­
eration whereof tin- plaintiff agreed to pay the 

A;c. |u the winter of 1 <55 defendant cut 
and sold saw logs, contrary to agreement, and 
in February the plaintiff brought ejectment 
on ibis ground, without having cither paid or 
temli-red tIn- t-«*i lli-ld. '! at la- could not 
recover. McKindscy v. Johnston, 14 V. ('. It.

Condition. | I'lnintiff's devisor gave a 
bond to «lefendaiit, conditioned to convey to 
him upon payment of £ 175 on tin- lsi March. 
1N5U. when the obligor was to give the deed, 
and defendant to secure the balance of the 
purchase money hy mortgage mi the premises. 
'I In-11 followed these words : " The sa id I. A. 
( defendant i is to have possession of the said 
lands mid premises, with the exception of the 
house and barn, from the sealing and delivi-rv 
of these presents Held, that the right of 
possession was subject in the payment of the 
£ 175 at the time specified, and that on default 
the plaintiff might eject. Striiiiiliuiii v. .lm- 
iiirnnan. 11 V. C, R. 548.

Instalments Itii/ht of Fntry. | Where 
a purchaser is in possession of land either un­
der a written contract of sale, or with the 
assent of the vendor, the purchase money be­
ing payable by instalments, the vendor's right 
of entry does not first accrue until default oc­
curs in payment of an instalment. Irvine v. 
Much ill n y, Mcl.cllan v. Muvuuliin. "2S (». It. 
IK!, 24 A. R. 44($.

Life Interest. |—The patentee conveyed 
the land to the person through whom plaintiff 
claimed, and took a bond to reemivey on pay­
ment of a certain sum, and to allow the wife 
of tlx* patentee to have possession during her 
life, whether tin- land .should I»- ri-conveyi-d or 
not:- Held, that the plaintiff could not. in 
the face of this bond, dispossess tin* patentee 
«luring tin- life of his wife. Arnold v. It aller, 
15 V. ('. R. ‘255.

Non-payment. | — Plaintiff. A., gave a 
bond to convey within a specifu»d time certain 
premises to defendant. R. and put R. in pos­
session. which possession, by tin- terms of the 
writing obligatory. It. was entitled to hold 
until A. «-onveyed to him. and lie look R's 
notes for the purchase money, but was never 
in a position to convey, it. refused to pay 
his not«-s or to give up possession :—Held, that 
being in possession under tin* bond, lie was 
entitled to hold it. and his right was not de­
pendent on payment of tin* notes. Fulton v. 
Iturrill, 1» C. I\ 101.

Vendor's Action. I- The court will not 
compel n vendee who has recovered hack the 
purchase money and interest for a defect in 
the vendor's title, to stay proceedings on his 
judgment until he gives up jiossessioii of the 
land conveyed. The vendor must proceed by 
action to recover possession. McKinnon v. 
Burrows, 4 O. S. 71.

Working Farm. I —M., owning the land, 
executed a bond to defendant, reciting that <le- 
fendant was to reside with him and work the 
farm for their mutual advantage: that it had 
been agreed that after M.’s death it should 
become defendant’s, and to secure this M. had 
that «lay made his will leaving it to him: and 
tlie condition was. that if defendant should 
work the farm properly. &«*.. M. should not 
execute any other will, nor dispose of nor
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tin-umber the luud. Afterwards they dis- 

. .1. and M. conveyed to plaintiff, who 

. hi ejectment, after having demanded pus- 
—. hi . Held, that he was entitled to re- 

■. i. as the bond gave to defendant no legal 
r,;!.i i.. possession. McDonald v. Murphy, lit)

■; y,'/.//(/ of Purchaser to Recover Deposit or 
Payments.

Abandonment—Common Counts. ] — 1 )e- 
11.'ii. iliât the defendant, by oral agree- 

II.'i.i, contracted to sell laud to plaintiff for 
i_'..and received on account £30. The 
. ..uti .1. t was afterwards mutually abandoned, 

i. • 1: 1111 agreeing with plaintiff, in vonsider- 
■ ."ii of such abandonment, that he would 

I- : ill.- tôt I, provided that he sold the
land for more than £2.300; and defendant
did sell. &c., yet refused to pay, &c.
i '"I iii'.ii counts were added:—Held, that 

.■"ill.I not recover on the com-
■ni i "inns, for the abandonment having 

, -.'ii mi his own inability to fulfil the ngreo- 
i "h'. there was no implied promise of de- 
:• inl.int to refund the deposit: and the ab-

....... . a written agreement for the purchase
m l did not entitle the plaintiff to recover 

l i k ilie money paid. Campbell v. Orccr, 10

I 'pun a second trial, the court, upon the 
• ideiic" given :—Held, that the abandonment 
" tin. contract was not proved to he the con- 
-I'l.'i'ation for defendant’s promise, and that 

•iv was no other consideration proved suf- 
. in to maintain an action for the £50. 

v ». 11 C. P. 231.

11., a lessee of land, assigned to defendant, 
" igr.i'd to sell to the plaintiff for .$410.
I received .SO*'* on account. The plaintiff 

lining made default in his other payments, 
.mi sold to one for $.'140, stipulating 

1 him that he should give the plaintiff a
......... f redeeming the place for the same

- .hi. which C. said the plaintiff agreed, but 
11.‘hi. following the previous 

that the plaintiff could not recover back 
lii.' spin on the common counts, for the agree- 
i mi having been abandoned through his in- 
hi'iiiM- to fulfil it, there could be no implied 
i i i-c on defendant’s part to refund the 
deposit. Delonq v. Oliver, 20 U. C. It. 012.

Agreement to Repay.] — Defendant 
• I to execute to plaintiff a deed of eer- 

tain land, with bar of dower, on payment of 
s'-n". and on the agreement that if the Crown 

d. pertinent would not “recognize” his 
■ - gnnlent of said land, defendant would re- 
1 arn ihc purchase money to plaintiff :—Meld, 

i 11 " true construction of the contract be- 
: "ii the parties was, that the money was 
to ! " refunded in the event of the Crown 
"els department not acknowledging that de- 

ini'- vendis» had. by virtue of the assign- 
i i. aciptired a beneficial interest in the 

i d. entitling him to the benefit of the con- 
m i. r In-tween the Crown and the original 

irthur v. I/o nek, 21 C. P. 70.

Agreement Void under Statute.] —
M m y paid on an oral agreement for the sale 
" land, cannot, without shewing more, he re- 
1 a I back, on the ground that the agree- 
i - nt is void by the Statute of Frauds, liar- 

v, Armstronff, 0 O. S. 543.

Assumpsit, j—When A. and B. agreed by 
deed tor the sale and pure base ..i laud, and 
11. paid £35 on the agreement, but afterwards 
refused to complete the purchase, as the title 
could not he made good, and requested A. to 
pay hack the money advanced, which lie then 
promised to do, but afterwards refused to 
do. and B. brought an action of assumpsit 
against him and recovered judgment :—Held, 
that the action would not lie, the remedy be­
ing on the sealed instrument. Clarke v. ,1a- 

, diraun, E. T. 3 Viet.

Bond to Convey.] — Plaintiff bargained 
with defendant for the purchase of land, and 

! look a bond for a deed and went into posses­
sion. Certain goods were turned over to <le- 

| fendant as part payment. Subsequently de­
fendant resumed possession and sold the land : 

j —Held, that defendant did not thereby rescind 
' the contract, and therefore an action for the 
| amount paid on the transaction would not lie ;J but that the plaintiff must proceed on bis 
| bond. Mutholtnnd v. Holcomb, U C. p. 520.

Cancellation — Resale.] — Defendant 
| agreed to sell to plaintiff certain buildings 
i specified, " with the land which they occupy,
I with tin* whole of the dam and water privi- 
I h’ge," for £3.300; £250 to lie paid on the 1st 
j January, and £250 on the 1st March. &c. ; 

plaintiff to have full possession by the 1st Feb­
ruary ; u free and satisfactory deed to be given 

j on the 1st January, when the first £250 was to 
be paid. The plaintiff took possession, and 
the two sums of £250 were paid. After he 
had taken possession, it appeared on a survey 
that some of the buildings were on an original 
allowance for road, and that defendant in con­
sequence could not convey that part. The 
plaintiff being told of this by the surveyor said 
that this must he put right between defendant 
and himself, and that those buildings must he 
left out of the deed, which the surveyor was to 
prepare. Afterwards lie made the second pay­
ment of £250. and a deed was prepared, in­
cluding the land not within the road allow­
ance. and also the buildings nn the allowance. 
This, however, was not executed, and the 
plaintiff remained until July, when lie left and 
defendant assumed possession, under what cir­
cumstances did not appear, and afterwards 
sold again to ajiothor person for £3,050 :--IIeUl, 
that the plaintiff could recover the £500 paid, 
either on a count for money had and received, 
as being paid on a consideration which had 
failed, or on a special count, as damages for 
the breach of agreement, in not giving a deed. 
Held. also, on motion for arrest of judgment, 
that the declaration, set out in the report, 
sufficiently shewed that the plaintiff had given 
up possession ; and if not. that the defect was 
supplied hv the ninth plea. Snjnler v. Proud- 
foot. 15 V. C. It. 532.

Common Counts.]—A person purchasing 
land through the persuasion of another, who 
did not pretend to have a title himself, with 
notice of an incumbrance thereon, nnd making 
no search at the registry office, and paying the 
consideration to the person through whose per­
suasion lie purchased, who appropriated it. 
with his knowledge and consent, towards tin* 
payment of the incumbrance ns far as it 
went :—Held, not entitled to recover upon the 
common counts from the person to whom he 
paid it. Miller v. Cumminqs, 10 ('. I*. 44K.

Contemporaneous Agreements.] —On
the 5th June the plaintiff executed an agree­
ment whereby he agreed to purchase from de-



■<211 VENDOR AND PURCHASER.

fendant a lut in Winn
Unit might !••• .......... I 1
that it i In1 I't'ii •• vx. •• 
should !»• secured h.v i 
mi tin1 |'i "l" i'l> • tIn 
by pin ini iff " |

xvlivi'I'V lie agreed tn Jill i*i ■ I *; 1 
Innn-i in the Toi-mt,. I"'- '• 
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Defert In Title ------ - I The plain­
tiff had mine -,n a Tlmr-dax witlmtil del.ad- 
ant's knowledge to a mill xvhieh lie had an reed 
to purchase from defendant, and remained till 
Saturday. < Mi the Tite'dav following lie re­
turned and slaved a .lav or two. lint using' the 
mil!. Imt mending n leak in the mill ante : and 
lie mite ii up heiaiise a title could not he 
made : Semble, that such possession, not
taken hy tin- aym-menl nor sanctioned h\ de­
fendin', t". could not prevent the plaintiff from 
recovering hack under the common counts 
what In- had paid on account of tin- purchase 
money. <'lnrk' v. I/i/wii/. ."12 I . <It. -••''-'h

/*( /iniiim ih I iiilirurniu ut*. 1 A 
vendor xvlm was unable to complete his con­
tract for sale ..I" real estate hy reason of his 
title being defective, had. notwithstanding, in­
stituted pun'....lings at law to enforce pay­
ment of i lie purchase money. Thereupon the 
purchaser filed a hill, alleging hi' xvillingtiess 
to perform the contract, if a good till-' could 
lie made, hut that a good title could not Im- 
made ; and that lie had paid part of the 
piircha.sc money, and made improvements on 
the property. 1 poll a reference as to title, 
it was shewn that the vendor was ttnahle to 
make a good title, tin further directions, tin- 
court ordered a perpetual injunction to re­
strain the action at law : repayment of the 
amount of purchase money paid xvith interest : 
and that the same should form a charge on 
defendant's interest in the land : and that de­
fendant should pay the costs of the suit : hut 
refused the plaintiff any allnxvnti-c in i.-xpevt 
of the improvements made In him. l\illiorn 
v. U'.rkiii a h. il Ur. 200.

W’ainr. 1 IMainliff. having orally 
agreed xvith defendant for the purchase from 
him of an interest in certain mining leases, 
discovered, within a short time after making a 
payment on account, that there wax some de­
fect in the title, lie, however, never repudi­
ated the bargain until just before action 
brought, Imt continued to act a- if it was

7212

x a lid : Held, that In- could not recover hark 
the money paid h.v him. and that the agree- 
ineiit being mi oral otic could not avail him, 
defendant having sworn that he was ready ami 
w illing to carry out his engagement and con- 
'ey. as agreed upon. Ihithrxuil v. I nr in, *M
V. V. 1.TJ.

Defect Discovered after Conveyance.|
Defendant sold certain land at auction un­

der a poxver of sale in a mortgage, the condi­
tions of sale staling that tin- land was un- 
patented, and the purchaser should take sub- 
je-1 to tin- amount due to tin- Crown. The 
plaintiff being the highest bidder purchased, 
and signed all agreement at the loot of 
llioe conditions. Subsequently he paid his 
purchase money, and received a conveyance, 
in which the defendant covenanted only 
against Ids own acts, it a p| tea red that tin 
till- was defective, and that the patent lmd 
issued to another, hut there xvas no evidence 
of an.\ fraud or misrepresentation on tin- de­
fendant's part, or of any agi....ment as to title
except in the conveyance : Held, that the
plaintiff could not recover, hi' only right 
b- ii g under the covenant. It was urged 
iImt tin- intention of the parties was that 
tin- acceptance of the conveyance xvas not 
to In an acceptance of the title, and that the 
efforts made by defendant to rctnox-- tin- al­
leged defects, and his conduct in tin- matter 
alter tin- cotixcyancc, xverc evidence of such 
im- ntinti. and affidavits to shew such conduct 
"•ii- tendered under the Administration of 
•lusticc Act of 1*71. Held, that such conduct 
■ 'Iter ila- execution of the conveyance could 
imt have tin- effect contended for. llinsinurf 
x. Slim - Iton, 20 < '. 1*. ( ;u I.

Executors of Purchaser. | Money paid 
by a testator on an agreement for the purchase 
of land', which tin- vendor has failed to carry 
mil. limy be recovered back by the executors 
a< mot my bad and received to the use of the 
testator. Iiuim y. Uroini. Swart v. linnrn,

Failure to Give Possession. |—By the
conditions of sale of a house and lot, the title 
"as guaranteed, and the purchaser was to 
linve possession within a named time. The 
plaintiff, xvlm became tin- purchaser and paid 
• In* required deposit, did so oil the faith of 
possession being delivered within the stipulated 
time, as In* wanted the place as a residence 
for his family, and had made his arrangements 
accordingly. In consequence of n difficulty as 
t<> tin- title, possession was not given within 
tin- time, and tin* plaintiff then notified de­
fendant. the vendor, that unless the title xvas 
complete and possession gixen within a week’* 
further time. In* would consider the contract 
at an end. Defendant ansxxered that lie con­
sidered tin* notice unreasonable, and would 
- "iiipl- t- ilu- title within a reasomihle time, and 
that In* held tin* plaintiff to the bargain. ID 
also offered to let plaintiff into possession.nnd 
to indemnify hint against all objections as to 
title. Imt tin* plaintiff refused to take posses­
sion until a g "<>d title wax «hewn : - -Held, that 
'"id. r ill.- conditions, the purchaser xvas en­
titled to receive, bv tin* time named, not merely 
j.o-s.'xsion. but possession with a good title 
prevûoiislv shewn; and that mi the vendor’s 
failure t" give such possession, the purchaser 
was entitled to rescind the contract nnd re- 
1 "V'T back his deposit. Hums v. Crifli2fi
r\ i'. r.i.
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Failure of Title. J—An attorney selling 
I ; which In* was the apparent but
i, ,i ! uv m>r, acted fur the purchaser,

li'li-iue in him and employed no 
"r in the matter. The attorney 

,j.,i in the purchaser the true state
, : Imt alleged it to he good, though

i . fraudulent intention. The true 
: . ing. after the conveyance was oxe- 

the property from the pur- 
II. id. that the purchaser was entitled 

t., : la- i-a.Miient and exjienditure on the
• : .... ! i mad., -nod to him by his vendor, and 
il, i.ii t* r was not protected by having
pin., limited covenants for title. .J/<- 
i; . Ili ndi rson, 14 Gr. 271.

n agreed in purchase land from defendant 
ul a at the time was subject to a mortgage.

i h (*. was not aware. O. gave a note 
1 . .aidant fur £">n on account of the pur- 
el..,-.. m..hey, and afterwards assigned by parol 
1 _ a tn the plaintiff, and informed de-
f.■ r;.!.,; i thereof, who orally agreed thereto. 
1' mi, iT |i iid ilie amount of the note and £2it 
pu ; additinti to defendant, and the inort- 
p a i t-rwards foreclosed. The plaintiff
-led i tlie amount paid by him :—Held, that 
if ; nit iff paid mid defendant received the 
n.. nii an intended sale ami purchase of 

aipdi imt binding, which failed from 
.•I - inability to make title, plaintiff 

•dm I recover; and a nonsuit was set aside 
t.‘.O 11... jurv might find on this question. 
» /I. >■1*0». 12 C. P. 588.

power in it. The 1ÛU was paid on tin* day of 
sale. A., within a week, tiled a bill to set 
aside the sale, and by decree, about two years 
after tin* contract, tlie sale was set aside :— 
livid, that tin* plaintiff had not forfeited the 
i.'iii. for lie was not in default when tin- hill 
was tiled, and during tlie suit lie was not re­
quired to take any further step. Held, there­
fore. that lie was entitled to recover back the 
£"»0 ; hut as be laid been in possession from 
the execution of the contract to the decree, he 
was lield not entitled to interest. Turku v. 
Evans, 13 C. 1*. 214.

Fraudulent Representations. | See
Fraud ami Mishki-iieskmation. 11.

Lien for Deposit Costs. | - Where tlie 
purchaser paid a deposit on effecting a pur­
chase. which he afterwards rescinded in con­
sequence of a good title not having been made 
out. and recovered judgment at law for the 
amount of tlie deposit, which In- was unable to 
realize under execution : - Held, notwithstand­
ing tin- Administration of Justice Act. that tin* 
purchaser had a right to institute proceedings 
in court to enforce his lien, his object til­
ing to obtain a lis pendens, which 1...... ..
not obtain at law. in order to prevent tlie ven­
dor disposing of his lands as In- had of his 
goods. Th - costs of a suit at law In recover 
hack n deposit paid on account of purchase 
money, do not form any lieu upon tin* land, 
although tlie deposit itself does constitute 
such a lien. Burns v. (Jriffin. 21 Gr. 451.

In hi action on an agreement to deduce n 
L-. "I rill- III land sold to tlie plaintiff, and on 

M ruiints. defendant pleaded non 
- - i.'it, that in- laid made a good title, and 

'• l-'i il Held, that under these plead- 
inp- !•fondant could not shew that plaintiff 

1 i limber on tlie lot of greater value than 
i provements made and tlie money paid 

i ' and semble, that such facts could 
- • ili fi-mi*. as defendant had no title in 

to tin- land. Kitchen v. Murray, Hi 
C. t\ »S*.

False Representation of Agency. 1 —
Wi ■ ,i person, falsely representing himself 
T-- I- tic- agent for tin- owner of certain land. 
iiii-T-ii into a contract for the sale thereof.

! v. ..i\i'd a deposit on account of the pur- 
<•! - money. Imt tlie vendee could not obtain

! I-I't'crmani-e of tlie contract:—Held,
.......ly againil the agent for tin- re-

' " "f tin- deposit was at law. and that n bill 
f-T ' it purpose would not lie. Graham v. 
Point!. 15 Gr. 327.

Forfeiture — Default.1—Action on eom- 
" • -'mis. ,\ contract was proved by which
! nit sold and plaintiff bought land for 

;i 1 ' ;'-'I in he paid down and balance in one 
' . .'iinl if nut so paid, tin* £50 “ to be for- 

I this to lie no sale." A deed to he 
i full payment, and the £50 to he as- 
"-I damages for a breach. By another 
7't of tlie same date as the contract, 

" '-minted that in ease defendant 
• iil to recover tlie balance of tlie mort- 

' i- £100 from A., plaintiff would pay 
"Ms to lie incurred in prosecuting 

1 i "'venant to defendant, tlie deed and 
and all papers to remain in defend- 

ns security : and plaintiff also eov- 
' ! '"pay any costs paynlde by defendant

"•.'’tigs arising out of the sale. De- 
. t appeared, was assignee of a mort-
Vnt.

jB.. android to plaintiff under n

Payment in Goods. | — Plaintiff orally 
agreed to purchase land of defendant, giving 
goods in part payment on account of tlie pur­
chase money :—Held, that tlie absence of any 
written agreement for purchase of the land 
would not entitle tlie plaintiff to sue for tlie 
price of his goods as if payable in money. 
Hoskins v. Mitchcson. 14 V. V. It. 551.

Payment on Invalid Sale. | -The maxim 
| that " lie who comes into equity must do 
j equity.” applied in a case where defendant lie- 
i i-nnie tlie purchaser at sheriff's sale of plain- 
] tiff’s lands, paid tlie amount hid, and obtained 
] a conveyance from the sheriff. In fact such 

■ale wa« wholly invalid, tin- lands having been 
previously sold under tin* same execution to 

j tlie mother of defendant, to whom tlie sheriff 
| Imd conveyed them, although she bail paid Snly 

a portion of tlie amount hid for lier by the 
! defendant as her agent. Such conveyance, 
j however, had been to defendant's knowledge 

treated and intended a* a security merely. De­
fendant's object in purchasing at tlie second 
sale was to obtain a title adverse to plaintiff, 
which lie set up against tlie plaintiff, who 
thereupon filed a bill seeking to redeem on 

j payment of the amount paid on account of 
tlie first sale and interest merely, less rents 
received:—Held, that tlie payment made by 

I defendant having enured to tlie benefit of the 
I plaintiff, tlie defendant was entitled to lie re­

paid the amount, although paid for an impro­
per purpose : and tlie plaintiff having sought 
to deprive defendant of this money on purely 
technical grounds, tin* court, on overruling ills 
objections to tlie claim, did so with costs. 
Semble, that if tlie plaintiff had not sought to 
charge defendant with rents and profits lie 
could not liavo claimed the amounts lie had 
so paid. Taylor v. Brown, 25 Gr. 53.

Payment to Mortgagee's Agent. ]—S.
having mortgaged certain land to F. agreed to 
sell it to tin- plaintiff, and went to the office
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of defendant, who acted us agent lor where 
S. executed u bond to convey to the plaintiff 
on payment of i2<Ht down and the balance by 
iuslalmenih, and at the request ol >S. the plain- 
till" paid this £2»m» to defendant for 1". on ac­
count of the mortgage. Afterwards, at their 
joint request, defendant returned £00 to the 
plaint iff, and S. having released to F. his 
equity of redemption, the plaintiff sued de­
fendant to recover back the £]ôn remaining, as 
money paid to his use. Some evidence was 
given at the trial to shew that the title was 
defective : Held, that the plaintiff clearly
could not recover, for the money was not paid 
to defendant on any contract between him and 
the plaintiff, but was a payment by S. of his 
debt due to F. Semble, that the evidence was 
not sufficient to shew a failure of title, hut 
that if it had been, I'\, under the circum­
stances, could at most have been liable only, 
on receiving payment of his mortgage, to con­
vey to the plaintiff such title as le- had de­
rived from S. U ran iff a n v. Cartirriaht, 23 U. 
C. R. 2U4.

Possession by Purclnisci-. ] -All action 
for nionev had and received as tie- purchase 
money of an estate, will not lie so long as the 
vendee enjoys the estate and continues in pos­
session. Snnirl v. lirown. Zi O. S. dob.

Purchnsci- Making Payments for 
Vendor. | Where tie- plaintiff had agreed 
orally with defendant to purchase land from 
him, and having been let into possession, had 
made payments on account of money and cat­
tle. and defendant afterwards sold the land to 
another person, promising to repay w hat he 
had received from the plaintiff : Held, that 
on hi> refusal to do so the plaintiff could re­
cover the amount from him in an action for 
money paid. IIill v. Stanton, 2 V. < 11. 1 I'd.

Refusal to Complete IV.rations lJjrcr- 
civi of Pmn r of Sale, | Plaintiff was a pur­
chaser under a power of sale in n mortgage 
fur S2'mi taken by a solicitor for costs, only 
&'.<• of which bail been incurred at the date 
of the mortgage. The power was exercised to
colle» i the mil amount of the mortgage and 
interest. Before the purchase was completed 
the mortgagee's right to sell was raised as a 
question of title by the plaint ill . who had be­
come a ware of these facts. Before these ob­
jection- were removed, the property was sold 
again under a prior mortgage: Held, that 
the mortgage was a valid security for no more 
than ,S."»b: that the plaintiff having become
awai....... the vexatious user of the power, was
justified in refusing to complete the purchase, 
and was entitled to recover hack the deposit 
paid bv him. I.or kina v. Hahtnl, Iti » ». 11.

Rescission /neanihranres.]- W. bought 
property at auction, signing on purchase a 
memorandum by which lie agreed to pay tell 
per cent, of the price down and the balance on 
delivery of the deed. The auctioneer's receipt 
for the ten per cent, so paid stated that the 
sale was on the understanding that a good 
title in fee simple dear of all incumbrances 
up to the first of the ensuing month was lobe 
given to W . otherwise his deposit to lie re­
turned. After the date so specified W., not 
having boon tendered a deed which lie would 
accept, caused the vendor to he notified that he 
considered the sale off. and demanded repay­
ment of his deposit, in reply to which the ven­
dor wrote that all the auctioneer had been in­
structed to sell was an equity of re­

demption in the property ; that W. was 
aware that there was a mortgage on it 
and had made arrangements to assume it; 
that a deed of the equity of redemption 
had been tendered to \V. : and that lie 
was required to complete his purchase 
Held, that the vendor having repudiated the 
agreement, \V., living entitled to a title in fee 
clear of incumbrance, and not hound to accept 
the equity of redemption, could at once treat 
the contract as rescinded and sue to recover 
In- deposit. Wray tun v. Xaylor, 24 S. C. It.

Tenant in Common Selling; in Fee.]—
A., one of several tenants in common of a lot 
of land, conveyed it in fee. ns an entirety, to 
15.. who conveyed to V., who conveyed to 1». 
Un the sales to 1». and 0. £1UU of the purchase 
money was allowed to remain unpaid until all 
matters of title could he settled, it being tlien 
known that A. had only a tenancy in conmiou 
in the laud, and that proceedings for a parti­
tion of that and other lands, held on the same 
tenancy, were pending. In February, lx’iû, 

paid the £100, on receiving from A.'h hus­
band and F„ one of the other tenants in com­
mon, a covenant under seal to have a partition 
made without delay, and if possible to have 
the lot so sold included as part of their share, 
and to execute such further assurances as 
might lie necessary to make (Vs title good, and 
in default to repay the £100, with compensa­
tion for improvements and charge for occupa­
tion rent. In a suit for partition 1 ». was 
made a party, and this lot was charged with 
various sums in favour of A.’s heirs and E. 
and other tenants in common for equality 
of partition, rents, &<-. 1>. had no knowledge 
of the existence of this covenant until after 
the master's report, when he procured an as­
signment of it. and filed a petition in May. 
1s7."i, to he relieved of the charges on his land 
under the report, and to lie indemnified against 
them by A.'s representatives and E. :—Held, 
that I ». was entitled to the relief prayed; and 
that the application was not too late, as Inches 
could not he imputed until after knowledge of 
the facts ; that it was immaterial whether the 
covenant van with the land or not; and that 
E.'s liability was not limited to the £100, but 
was for a complete indemnification of C. and 
his assigns. Rice v. George, 24 Or. .r»13.

4. Right of Vendor to Purchase Money.

Bond - Partial Failure.1—Debt on bond 
for the payment of £300 and interest, by in­
stalments. Equitable pleas, that the bond was 
given for the purchase money of a lease, which 
the plaintiff then held of a certain lot, and on 
condition that she should also procure from 
the rector of S. a lease of n certain other lot 
and assign it to defendant ; and that the plain­
tiff had no term or interest in either lot :— 
Held, that the plea was had, for not averring 
thnt defendant had not gone into possession 
under his purchase, and therefore not shewing 
a total failure of consideration. The plaintiff, 
however, did not demur but took issue, and 
upon the evidence obtained a verdict, which 
the court refused to disturb. Carlisle v.
Hoshel. 20 V. C. R. 100.

Common Counts."]—In an action on the 
common count for land sold, it appeared that 
the land was put up at auction under hand­
bills signed by the plaintiffs, and having been
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. .low» to defendant his name was vn-
i linger In a l...k by ihe auction-

: k. and he paid the deposit required 
ii aii'Twavds refused to pay the suh- 

; instalments. A bond to convey had 
nicil b.v the plaintiffs, and left ready 

inlant, with a bond for payment of 
which he did not execute :—Held,

!.- plaintiffs could not recover, for the 
nut conveyed, and therefore an ac­

tin' common count would not lie.
11 \ 1» U. C. II. 370.

To a declaration on the common count for 
i i’il. defendant pleaded payment : and the 

if replied on equitable grounds, as to 
1 ■.. that the cause of action was for land 

■ d by plaintiff to defendant by a certain 
; a . , in consideration of £U30. the receipt 

w Hereof was then acknowledged; that not- 
-t it .ding -aid acknowledgment, defendant 
nut paid the sum of £3HI, but the same 

: ned due, and defendant since the date of
id' iitme had always been in possession 
In ml : Held, bad on demurrer, as sliew- 

' plaintiff's right to lie an equitable one 
. >7*'iir v. Ito«s, 20 U. C. It. 202.

Declaration of Intention not to Per­
form. ! Where one party to a contract be- 
f"i " ! lie time stipulated for performing his 
■ 'inr.i' t. declares that be will not perform it. 
the other party may treat this as a breach 

/iiiii<n \. Taylor, 84 U. O. R. 12.
11" . ration, that the plaintiff agreed to sell | 

:• pilant to buy certain land in Oshawa, | 
adjuii.iiig the lands of the plaintiff, which ! 

ild he thereby enhanced in value to the j 
. $325, upon the following terms:

I "i v io lie paid and the conveyances ex- ;
"ii demand, and that defendant should ' 
i uhicen months put up a factory tbere- 
i lie dimensions specified, and carry on j 

manufacture of plated ware. And 
n ' lie should not do this, lie would 1 

• pirnlion of said eighteen months re- - 
tin' land and receive back the purchase i 

And all tilings happened and all j 
p'-'d. An-., and idaintiff was ready to i 

" I defendant did not pay the idaintiff.
1 -H dcie the purchase, hut notified the j 

ilint lie abandoned and would not per- | 
In* agreement. &c. Plea, on equitable | 

- i hat defendant made the agreement j
' Vf of himself and others, who were 

! " H-Micintp themselves ns a company to I 
! 1 " mie plated ware on the said lot. and

■ intention of procuring said land as 
: r their factory in case the company 
'l' ciile lu erect it thereon ; that the

! iff knew this when lie made the agree- 
" d before any demand by the plaintiff | 
'in. nt. and before any conveyance of 

' ' 1 uni, defendant and the others decided
i ' 1 carry on said business, and gave notice | 

■ llie plaintiff, and that they would j 
r* nu h ire said land, and that the plaintiff ! 

'' d: and defendant did not otherwise | 
'ii said agreement : — Held, following j

II I *e I .a Tour. 2 E. & It. 078. that j 
ration was good, and the plea no ans- |

Dependent Covenants—Shewing Title.'] j 
1 ment for the sale of land for 

' "(Min, $4,000 was to he paid on execution 
1 I grec ment. $10.703 within sixty days 
t ]-'• fier, and the balance to remain on mort- j 

The purchasers paid the $4.000 but re-
■ pay tlie $40.703. to recover which 

'ion was brought after the expiration '

of the sixty days;—Held, reversing 2 O. It. 
573, that the agreement to convey the lands, 
and that to pay the money at the expiration 
of sixty days, were not mutual Inn dependent, 
so that the vendor before being entitled to re­
cover tlie purchase money must shew that lie 
was ready, willing and able to convey, and 
that the purchaser, until he did so, could not 
he called on to pay his money and rely on the 
ability of tlie vendor to convey the estate, or 
in the event of his being unable to do so. look 
to him for repayment. Per Rose, ,1.—With­
out determining that point expressly, the ne­
glect and delay of the vendor to take the neces­
sary steps to shew his title to the lands, part 
of which tlie vendor admitted was vested in 
one V., were such as disentitled him to call 
for payment, and therefore that the finding of 
the Judge at the trial was correct. Held, also, 
that the provision as to tlie mortgage not 
stating when it was to lie payable did not 
render tin* agreement void for uncertainty. 
McDonahl v. Mu nan. It A. R. 101.

Sec Arnvttrung v. Auger, 21 O. R. OS.
On 2nd May, 1S82, the plaintiff by agree­

ment under seal sold certain land to defend­
ant for $850. $130 tu lie paid on the execution 
of the agreement and the balance without in­
terest on 1st January, lssj. the defendant 
covenanting to pay accordingly : and in con­
sideration thereof the plaintiff covenanted to 
convey or cause the land to lie conveyed in fee 
simple to defendant, free from incumbrances, 
and to permit defendant to occupy same until 
default. By tlie agreement defendant also 
might assume possession, and might collect the 
rent then due from M.. the tenant of the pre­
mises. and make arrangements with him for 
giving up possession. Defendant took posses­
sion. lint was turned out by M.. who claimed 
the land and registered a lis pendens against 
it. Defendant in April, 1883, recovered judg­
ment in ejectment against M.. when M.’s soli­
citors undertook to. and on 17th October, 1883, 
did. remove the lis pendens. In an net inn 
brought by plaintiff on 12th October. 18X2. for 
recovery of the purchase money :—Held, fol­
lowing McDonald v. Murray. 2 O. R. 373 finit 
aee s r . 11 A. R. 101), that shewing a 
title was not a condition precedent to the re­
covery of the purchase money : and moreover 
the plaintiff’s covenant was to convey or cause 
to he conveyed. Per Rose. J.. that apart from 
McDonald v. Murray, the plaintiff was entitled 
to recover, for ns the judgment in the eject­
ment action disposed of defendant’s claim to 
the land, the existence of the lis p<mdens, 
which could he removed for $3 or $10, was no
answer to the plaintiff’s claim. The defendant
also counterclaimed, setting up an agreement 
by plaintiff to pay the ejectment costs : and 
also claiming damages for being kept out of 
possession :—Held, that to entitle the defend­
ant to recover these costs an unqualified pro­
mise to nay should he shewn, which the evi­
dence failed to do; hut ns plaintiff admitted 
he intended to pay a portion of them he was 
charged with half the costs : and he was dis­
allowed interest for the time defendant was 
kept out of possession. .lfoCVoe v. Darker, 0 
O. R. 1.

Evidence — A#7mw.«ion».l—An assignment 
of a right to real estate executed under seal 
hv the defendant only, in which the considera­
tion money is acknowledged to have been paid, 
will not support an action for the purchase 
money, nor he received as proof of an original 
executory agreement in writing for the sale of 
the premises ; nor will subsequent admissions
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of defendant's liability supply the pine of 
writini proof or of an account .*>«:iil. unless 
soon1 specific ;t 111-Mil 11 III' acknowledged. < i HI ll
V. Hurt dit, 1 V. 1\ .",13.

Failure to Furnish Abstract. 1 here 
vendor laid not furni-died an abstract of title 
notwithstanding repeate<l notices, and had at 
length Inought an action at law on a note 
given by the purchaser for part of the pur­
chase money, the purchaser filed a hill alleging 
that, by reason of tlie delay, the contract was 
at an end. and praying an injunction to stay 
the suit at law. The vendors failing to justify 
tiair neglect, the court granted the mjunc­
tion. Will tun v. A mint ru n y, 11 Gr. 3711.

Instalments I ilh .\ < ht a purchase of
land, to lie paid for b.v instalments, the pur­
chaser. although not entitled in the meantime 
to call for a rescission of tin* contract, may re­
quire his vendor to shew a good title bep>ro 
making any payment, and if the vendor pro­
ceeds to enforce payment, the purchaser, upon 
bringing into court tin* principal and interest 
actually due. will be entitled to restrain the 
action, until the title has been investigated: 
and tin* payment of prior instalments will not 
disentitle tin* purchaser to insist upon a good 
title being shewn. Thoinitaon v. Ilnniakill, 7 
t Jr. r. I". See ( , unit* V. (//«MM. stir. SHI.

Judgment Suhnri/iii nt t'niin lhi/inli.1 
The vendor recovered a judgment against his 
vendee fur a portion of the purchase money. 
Afterwards lie wrote tin- vendee a letter can­
celling the agreement : Held, that having 
cancelled the contract, he could not afterwards 
.•iif. m |,i< judgment, (’ami run v. Ilradhury. 
it Gr. I»7.

Judgment for Balance of Purchase
Money Sot in \lnkiny Vim thi I ........
Uiyht to Rcnriml—Porfrit lire i>i u*
Viiiil.] A vendor who has recovered judg­
ment against the purchaser for the balance 
of purchase money, due on a contract for the 
sab* of land in which time is not of the essence 
of the contract, is not estopped by such judg­
ment. from afterwards making time of the 
essence by notice terminating the contract 
within a reasonable time on non-pavnient of 
the balance due. Cameron v. Itradbury, 
it Gr. 117. followed. Moneys paid on a 
contract under such circumstances are for­
feited to the vendor, who. however, is not at 
liberty to proceed on the judgment for the 
lia lance. I low e v. Smith. "7 Ch. I*. Sil ; 
Krnset Rvnn. 24 A. R. 441. f etl. (Jib
hum v. Cnzcns, 2ft O. R. 330.

PlcndinR. 1 I>«*cIaratioii for non-payment 
of purchase money : Held. bad. on demurrer, 
in not averring in precise terms that the plain­
tiff had conveyed the premises. ,v,\. to the 
defendant, or was ready and willing to con­
vey. Mi-Arthur v. Minatom, tl V. <’. It. 111.

The first count claimed £Um. being the con­
sideration for the assignment by t>laititiff to 
defendant of his interest in an agreement for 
the purchase of certain freehold property. 
Second count, for money payable for land 
bargained and sold bv plaintiff to defendant, 
on an account stated, and for interest. .1.. 
the owner of fifty acres, agreed to convey cer­
tain lots, in accordance with a lottery, to be 
held by one 11. l.ot No. 107 in the lottery 
was the prize, and was supposed to have a 
mill privilege upon it. One V. the holder of 
the ticket No. 33. became entitled to No, 107.
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and la* requested J. to convey il to plaintiff, 
which was done. Subsequently < '. ( defen­
dant i agreed to purchase lia* mill privilege 
from plaintiff, but not being satisfied with his 
title, lie took a quit claim deed from J.. pay­
ing him il.*, 7s. which he said lie would de­
duct from the amount he was to pay plain­
tiff. !.. i plaintiff i had drawn another lot, 
and obtained a conveyance of it upon giving 
his notes for the purchase money, which notes 
.I. gave to < '. i defendant i when lie conveyed 
the mill pond to him. These notes formed 
no part of plaintiff's payment for lot 1U7 
Held, that the evidence did not support the 
declaration, inasmuch as if the lot mentioned 
therein was the mill pond, plaintiff had no 
right or title to it. and could not therefore 
bargain to sell it: and if it related to lot 1«»7, 
tic transfer alleged in the declaration was 
not proved, because plaintiff, at the commence­
ment of the suit, was the holder of it. Held, 
also, that the evidence did not support a claim 
upon an account stated. IJoyd v. ('lurk, 12 
(’. I\ 320.

Purchaser's Default <'o*/x.]—In case 
of a decree for unpaid consideration money, 
the sale of the property should lie provided 
for, and in case the same does not realize 
'I'lli'-ieiil to pay the money with six years’ ar­
rears of interest there should be a personal 
decree for payment of the balance by the pur­
chaser. Where the amount in dispute is under 
*2iM>, but defendant is out of the jurisdic­
tion. the plaintiff is entitled to costs on the 
higher scale. Skilly v. skilly, IK Gr. 4ftfi.

Promissory Notes Outstanding;.] —
When* promissory notes had been given in 
payment of the purchase money of land, and 
several years afterwards a bill was tiled by a
' "tid......if the original proprietor against the
heirs-at-law of the original purchaser :— 
Held, that tin* promissory notes must be pro­
duced or satisfactorily accounted for before 
the purchase money would he ordered to he 
paid, even although a good title were shewn. 
trunk* x. till nn. K Gr. 23ft.

Rescission l,ronii**ory .Vote.]—Where a 
contrait for the sale of property is rescinded 
by the vendor for default of payment of the 
purchase money, he cannot afterwards recover 
from tin* purchaser the amount of a promis­
sory note given by the latter before the de­
fault. in part payment. Semble, moneys paid 
by the purchaser after rescission cannot he 

1 recovered back by him. I'run r v. It yin. 24 
A. 15. 411.

Restraining Action for Pnrcliase
Money. | Where a purchaser sued to recover 
back his purchase money, alleging, but not 
sh"'\ing. that the vendor could not make a 
title, and the question arose whether the ven- 

I dor or purchaser should prepare the convey­
ance, tli" proi.... lings at law in this case were
enjoined until the hearing, it being the prac­
tice in r.iigland to have the conveyance pre­
pared by the purchaser. Mutt v. Parker, 2
Cli. I'h. 33.

A vendor unable to complete his contract 
i for sale. hi< title being defective, had. not­

withstanding, proceeded at law to enforce pav­
aient of the purchase money. Thereupon the 
purchaser filed a bill alleging his willingness 
to perform the contract, if a good title could 
be made, but that it could not : and that lie 
had paid part of the purchase money and made
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■ M iiiviits. I poll n reference as to title 
- -Ii.'wn I lull tin* vendor was unable to

_....1 title. On further directions, the
, idered a iH-rpetual injunction to re- 

etiM.i: i lie action at law ; repayment of the 
,,, a: ; of purchase money paid with interest.

iiut ihe same should form a charge on 
, ;. !i i.iui's interest in the land, and that the 
defendant should pay the costs of the suit;

• i!•;u-ed the plaintiff any allowance in re- 
»jU. i nf the improvements made by him. 
I\,lhi a v. Workman, 0 Gr. 253.

W inre vendors had not furnished an ab- 
: uf title, notxvithstatiding re|>eated no-

i i -, and had at length brought an action at 
iin a note given by the purchaser for 

I'.irt nf the purchase money, the purchaser 
lull alleging that by the delay the con­

tra' i was at an end. and praying an injunc- 
i.>n in stay the suit at law. The vendors 

. to justify their neglect, the court 
-i,n, d the injunction. Walton v. Armstrong,

Right to Conveyance.]—By agreement 
-■•ni. A. sold to B. certain land for 

! ' n >aide £50 in three months, and the re- 
1, nier in two instalments, on the 1-tlt 
.1 Is'f.S and 1 SV.i, with interest. 11.

lilted to pay at the days named, and A.
......minted " on payment of the said sum of

i'. ith interest as aforesaid, in manner 
-.ml." to convey and assure the land 

in I !.. his heirs and assigns, "by a good and 
miIIii i '.i deed in fee simple, as per abstract 

Mm io be furnished by the said A. within 
i".i unable time before the Hit It of January. 

I'.. and it was stipulated that time should 
tin* essence of the agreement, and that 

■ - 11»* payments were punctually made, 
A. - " ild be at liberty to resell the land as 

• -••((tract had not been made. B. paid 
two instalments, and A. never fur- 

ni- ' 'I any abstract, but on the 13th January, 
Is.v.i. he tendered to II. a conveyance, which 
15. refused. On the 20th It. tendered the re­
maining instalment and interest, and de- 
m11 • i. |, i an abstract, which was not given. 
A. i ! .en >ued It. for the instalment unpaid, 
r.. which It. pleaded that no abstract was 
in" -In 'i in him. and that on the 12th 
.In my. 1 NiiO. lie tendered the money if A. 
v."ii''l then furnish the abstract and convey, 
win h lie refused to do. And It. brought a 

ion against A. to recover back the 
paid, alleging that A. covenanted to 

-li him with an abstract of the title with- 
i I-,niable time before the 12th Janu­

ary. ISV.I. and to convey on that day. but did 
r. A. denied the covenant :—Held, that 

\ " s entitled to succeed in his action,
e furnishing the abstract was not a 

i " h "it precedent to payment of the last in* 
i. and II. did not tender the money on 

11 • 12th. 121 That he was also entitled to a
it the suit against him. for his cov- 

1 ' "iii w a- not to convey on the 12th Jan- 
: lvV.t. absolutely, but upon payment of

a g n "'I ; and although he did coven- 
' ■ furnish an abstract as alleged ( the 

it in that respect being held tv> 
"'"it tu a covenant I yet the covenant de- 

1 ' fed upon was not proved. Wilson v. Wiff- 
II it frock V. Wilson. 10 V. C. It. 301.

I i't count, that plaintiff, being owner of 
bind subject to two mortgages, of 

h defendant at the time bad notice, agreed 
d to defendant, who agreed to buy for

$2,3UU. of which $1,000 were to be paid down, 
under a penalty of .<:*•<hi. to be paid on the 
10th September following by either, in case be 
refused to carry out the agreement. Breach, 
that though the 10th September had passed, 
and plaintiff had been ready, able and willing 
to fulfil bis part of the agreement, and to 
have had the mortgages discharged prior to 
that date, if defendant bad paid down the 
$1,000. yet defendant bad not paid tin- $1.(Hhi. 
&c. The second count was similar, except that 
it stated the $1.000 was to be paid down for 
the purpose of satisfying the mortgages, and 
it averred that plaintiff executed a deed be­
fore the 10th September, ready to be delivered 
to defendant on bis paying the $1.000, to be 
applied as aforesaid, and otherwise complying 
with the agreement as to the residue of the 
purchase money, of which defendant laid no­
tice; yet defendant did not accept the convey­
ance or pay the $1.000, &c. : Held, on demur­
rer. first count bad, as not shewing that 
plaintiff bad made or tendered any conveyance 
to defendant at the time of action brought, at 
which time defendant was not obliged to pay 

i any part of the purchase money without get­
ting at tin- same time a good title to and con­
veyance of the land from plaintiff. Held, 
also, second count good, as disclosing a breach 
of contract by defendant to pay down $ I.« n h i 
as a condition precedent to bis receiving a con­
veyance from plaintiff, for which the plaintiff 
was entitled to maintain an action before lie 
could make or could be called upon to make 
a good title to defendant. Kosltr v. Holden, 
1U C. 1’. 331.

At the trial of the last case it was ln-ld, 
that it was not necessary to prove the pur­
pose alleged in the second count, and that evi­
dence of it offered, the terms not being con­
tain'd in i in- agreement, did no! make any al­
teration in the contract ; and that the plain­
tiff should not. therefore, have been nonsuited. 
Held, also, that inasmuch as the plaintiff 
was entitled to sue for the $1.000 independ­
ently of any net by him in conveying or mak­
ing a good title, and as nothing appeared in 
the pleadings to this count which shewed that 
there could he any circuity of action created 
by his recovering upon it. the plaintiff was 
entitled to the $300, as liquidated damages. 
The nonsuit was. therefore, set aside, the de­
fendant being allowed to plead the defence 
of circuity of action. ,S'. 17 C. 1\ 130.

Action for not accepting a conveyance of 
! land or paying $1.000 ns agreed, claiming $3tt<I 

as liquidated damages under the contract. 
Defendant, after two trials of the case, pleaded 
that the plaintiff had not at the time of the 
alleged breach, or at any time before this suit, 
a good title to the land, and was not able to 
convey the same as agreed, and the issue on 
this was found for defendant:—Held, that ns 
plaintiff had not sued till after the time for 
payment by defendant, and had not title, he 

1 was as much in default at the commencement 
i of the suit as defendant, and as the damages 
| would lx» the same against both parties, the 
I defence was a good answer, in avoidance of 

circuity of action, hosier v. Holden, 17 C. P.
: 650.

Supposed Defect.]—Plaintiffs sold to de­
fendant land for £."iHt. tho title to which ap­
peared defective in the registry office, and de­
fendant only paid £400. giving his bond, com 

| ditioned that if plaintiffs should, within two 
I years, make a good paper title to the sntisfnc-
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tion uf I'., he would pay tin* other £100. No 
further title wu# given, and the plaintiffs 
sued on the bond, eoutvnding that the title 
when given was ihtI'i vi, and that F.'s opinion 
in ils favour, which had liven given, was eon- 
elusive : Held, that a-< tie- lioiid was given to 
cure a supposed defort, wliieli had never been 
remedied, i lie plaint ill <mild not recover on 
it. Ih will v. Thumas, 7 « I*. 500.

Title before Payment. | When tin* 
price In payable liy iii>t.ilmvlits. the pur­
chaser of land has a right to have a reference 
as to title, and to have the title manifested 
before lie makes a silicic payment. ( Him run 
v. Curler, it U. It. 120.

5. lii'ihi tu Ih mural uf or Iml< limitii afiuiimt 
I uni inbraiiccs.

Apportionment of Payment.)—Where 
a purchaser of a portion of an estate subject 
to a mortgage gave a covenant to pay a pro 
•ortioii of ilie mortgage money, on a bill tiled 
>y the vendor's assignee to coui|iel payment 
by the purchaser, the court refused to give 
such relief except upon the terms of the ven­
dor's share of the mortgage debt being paid 
at the same time, although there was no eov 
ennnt on the part of the vendor that lie would 
pay. lint tlie court refused to include a 
direction that the payment by the purchaser 
of his share should he conditional on tie- pay­
ment by other and independent purchasers 
of other parts of the (-state of their shares of 
the sum due. In such a case, however, it 
would seem that any of such purchasers pay­
ing the amounts properly payable by others 
would be entitled to Use the name of the plain 
tiff in proceeding against such defaulting pur­
chasers, upon indemnifying him against costs. 
Ctnnuir v. Hoot It, 117 Gr. 15.

Assignee Enforcing Vendor's Coven­
ant. \ vendor of lauds, which were sub­
ject to incumbrances created by himself, cov­
enanted with his vendee to pay off the in­
cumbrances. and discharge the lands sold from 
them. The vendee subsequently mortgaged tin- 
lands to tin- plaintiffs, with the usual mort­
gagor's covenants. In a suit by plaintiffs 
seeking iamongst other tilingst to have the 
lands relieved of the iiicimihrnnves : Ib id, 
that tin- plaintiffs were entitled m the bem-lit 
of tin* vendor's covenant, and lie was ordered 
to discharge the incumbrance, and pay the 
costs oMhe incumbrancers. Clurk v. Hogiirt,

Compelling Vendor to Pay. | A pur­
chaser having paid all his purchase money, 
lil'-d a hill, under tie- covenant for further 
assurance, to compel his vendor to pay off a 
mortgage disclosed at the time of sab-: Held, 
that tin- hill was properly tiled, although the 
purchase money had been paid, and then- was 
no concealment of the Incumbrances. Held, 
also, that under a covenant for further a-Mir- 
nnce a purchaser has the right to reunite the 
removal of incumbrances created hv bis ven­
dor. Trifip v. tlnffiii. 5 L. J. U7,"

Covenant to Pav — Subiri/iiait An.iifjn- 
tmnt. | In I'vtti. t . mortgaged some ten acres 
of land to II. for £2.000, and 11. covenanted, 
on request by t or his assigns, and on pay­
ment of a specified rate per a ere. to release 
any portions of said land. Subsequently C.

subdivided tin- land into a number of small 
bit-, and mi th 2nd January. 1K'»7. sold two 
of these lots to defendant 1'or £90 lôs., (_'. 
agreeing to pay off and indemnify and save 
h.iruib--. tin- defendant from the mortgage to 
II. The defendant paid £20 down, which 
C. agreed to apply on the mortgage, but 
ti'-ver did. and defendant gave back a mort­
gage in i for 17:: Ins., the balance of the 
purchase money. In February. 1857. ('. as­
signed defendant's and six similar mortgages 
to one II. as collateral security for two prom- 
is-nry notes made by I '. for 1100 each, pay­
able at four and eight months respectively, on 
payment whereof the mortgages were to he 
given tip: and. so far as it appeared, these 
note- might have been paid. ('.. not having 
paid any of the principal money of II.'s mort­
gage. on the 20th January, 1800, executed an 
indenture, whereby after reciting surit non­
payment of said principal money, Ate., lie. 
in consideration of his discharge from tin- 
mortgage indebtedness, released all his equity 
of redemption and estate in the mortgaged 
premises to tin- executors and trustees of the 
will of II.. who had since died, the indenture 
Ix-ing declared to be made under tin- Act 
entitling mortgagees to receive such release 
without merging the mortgage debt, and that 
it was only to operate ns a release of such 
debt against < '.. and not against said lands 
or subsequent incumbrances. On the 10th 
January, 1*07. by tin indenture, which, after 
reciting • mortgage to 11. and his said cov­
enant therein, and a chancery suit in which 
the court hail directed a sale of P.’s mort­
gage upon wliieli said principal was due ns 
aforesaid, tlie said trustees, by the conveyance, 
the terms of which were settled by the parties, 
in consideration of $100. granted and con­
veyed to S.. his heirs and assigns, tin* defend­
ant's and forty-three similar lots in which 
the equity of redemption had been sold by 
1 '. as aforesaid, subject to such equity of re­
demption as was then subsisting therein ; and 
tlii- said trustees did thereby purport to as­
sign to S. the mortgage debt and interest pay­
able anil chargea hie on said lots under II.’s 
covenant a ml all benefit therefrom: and for 
better enabling S. to recover such portions 
from (', or any persons entitled to pay the 
same, they appointed him rlieir attorney. S. 
I hen conveyed to one Chambers, nnd Cham­
bers' personal representatives conveyed" to IT. 
In an action by plaintiff ns assignee of II. 
of the defendant's covenant in his mortgage 
to 0. to pay the £73 15s.:—Hold. that, after 
tin- execution of the indenture of the 20th 
January. 1*00. C. would not. in equity, he 
permitted to recover, and the plaintiff, claim­
ing as his assignee, could lie in no hotter 
position; and that the subsequent conveyances 
did not confer any new right. Conifibcll v. 
Sfiurpcon, 29 C. 1*. SO.

Deed to Purchaser's Nominee.! -Plain­
tiff declared on defendant's agreement to sell 
him certain lands, and ronvev the same to 
him in fee simple free from all incumbrances 
—alleging in one count that he had not so 
conveyed, and in another that, although de­
fendant by deed pretended to convey the land 
to one IT., at the plaintiff's request, free from 
incumbrances, yet defendant lmd allowed part 
of it to be sold for taxes. Defendant pleaded, 
that the ineumhranees were created by a 
former owner, of which defendant lmd no no­
tice. nnd which ho was not legally hound to 
pay. and that afterwards lie at plaintiff's re­
quest conveyed the land to IT., by a deed
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ililivil covenants, which the plaintiff 
\. hereby defendant was released 

il agreement:—Held, no defence, for 
,i> in. merger, because the deed was not 

...until!. no release was shewn, ami 
..nl and satisfaction <juu>re, ns to the 

:• * I. I if it had been given to the 
. McLiunun v. Clietjuin, 37 U. C. It.

Form of Action. | -V. conveyed land to 
, i. "subject to a mortgage," and with 

.1 ii.r for quiet enjoyment free from in- 
,1 ; im Itefendimt then demised tin 

■ :ii in I‘. and wife for their respective 
I', n-dgiied to plaintiff all his inter- 

to hold during the life of P. The 
mi" the mortgagees brought ejectment 

.."ili plaintiff and 1*.. when the piain- 
I 11n* amount dm- under the mortgage, 

1 defendant for money paid tô bis 
Ib-ld. that lie could not recover m this 
: action. Snyder v. Snyder. 22 V.

Indemnity.! Heclaration. that in consid- 
. i-1 mi ibat the plaintiff would sell and con- 

. 1 iVndaiit certain lands for £275. which 
subject to a mortgage for £700. de­

fendant promised to tiny off said mortgage
■ tin- plaintiff harmless therefrom;: 

in a- pursuance of said agreement the
bo sold and conveyed : i hat i he de* 

in nt nut having saved harmless the plnin- 
ti:from said mortgage, and the sum of £1221 
I. ' : due thereon, the plnintiff was obliged 
t.. • it. of which defendant had notice, but

mu repaid the same to the plaintiff, or 
d him for such payment:—Held, 

gimd. 11'i demurrer, for that it shewed a sutfi- 
.i'ivid,.ration for the promise, and it was 

r.v to allege such promise to he in
...........11(irtin v. Arthur. 10 U. C. It. 483.

T • bill alleged the purchase by plaintiff 
"f .in.i h land which was subject to a mort- 

i hen doe, which the vendor 
agi• 1 in pay off; and that having conveyed 
tin. ! : d to the plaintiff by a deed containing 
. i ; : i ni < for quiet enjoyment and freedom 
fi-- umhrances. he. with a surety, execut­
ed '1 to the plaintiff "conditioned to in- 

atid save her harmless from the said 
ii. it: .. that the mortgage had since be- 

I and payable. And the plnintiff 
111" i'■ * I that the ilefendants (the vendor and

■ might in- ordered to pay it off. 
TIi" 1.'!!. however, did not contain any allega-

• the plaintiff had been disturbed In 
I... j i-<i <sion or hindered in the enjoyment of 

is-'s. neither did it allege any demand
■ by the mortgagees. A demurrer 

by 1 nrety for want of equity was allowed.
Ixeming v. Smith, 25 Gr. 25(1.

Wh-re the purchaser of a mortgaged estate 
' 1 " same subject to the vendor’s mort-
gav. and sells to another without paying it 

will lie compelled to fulfil his under- 
' ih • • to do so. Thus. A., being the owner in 
fee of certain land, mortgaged it to It.. 

1 s*iid to f\. leaving the mortgage to
i ■! by i'. to It. as the balance of the pur- 
ç!i"money. C. then sold to D. without nay-

■ mortgage, and default having been
ii 1 It. sited A. nt law on his covenant.

A. then filed a bill against C. and 
I' I y off the mortgage :—Held, that A., 

for C.. had a right to call upon him 
* • iv the mortgage to B., and also his costs

of the action at law. Held, also, that U. was 
u proper party, where the vendor sought to 
enforce his lien on the land. .loicc v. Ihiffy,
5 L. J. 141.

The acceptance of a deed reciting that the 
property is conveyed subject to a mortgage or 
other incumbrance implies an agreement to 
indemnify the grantor, hut does not enure as 
an undertaking to pay the debt, unless tin» 
amount is included in the consideration ami 
retained by the vendee as so much money be­
longing to the incumbrancer, lie C«;i» r, 
Parker v. (Holer. 24 Gr. 537.

>1.. who was the owner of Whiteacre and 
Blacknere. both subject to incumbrance of 
.81. tit mi and S5»to. sold Whiteacre to <". sub­
ject to the 81,(100 mortgage, with covenants 
for title, save as to that mortgage, the mort­
gage debt in reality being the consideration or 
purchase money therefor. M. afterwards sold 
lllackacre to .V. subject to the #500 mortgage, 
which conveyance also contained absolute 
covenants for title, the payment of the 8500 
being taken ns part of the consideration. I»e- 
fault having been made in payment of t lu» 
81.12(10 mortgage, the mortgagee proceeded to 
a sale under the power, and X. became the 
purchaser of both parcels with a view of pro­
tecting himself, ami thereupon took proceed­
ings to compel M. and the representative* of 
('. to pay the amount due on the 81.(500 mort­
gage: Held, affirming 28 Gr. 3254. that there 
was not any privity between the plaintiff and 
t'.’s representatives, and that the demand 
remained with M.. the original vendor, against 
C.'s estate. Xorris v. Meadows, 7 A. it. 2257.

M. conveyed land to the plaintiff subject to 
a mortgage to the T. & L. Co. for 82.unit, and 
one to C. for 8500. which the plaintiff coven­
anted to pay and save M. harmless therefrom. 
The plaintiff then convoyed to the defendant 
in consideration of “81,050 and-assuming the 
payment of the mortgages" aforesaid. The 
defendant gave back a mortgage for the bal­
ance of the purchase money. H<- went into 
possession and paid some interest on the T. & 
L. Co. mortgage. Subsequently a new arrange­
ment was made, and the defendant’s mortgage 
was discharged, and a mortgage for 81.S50 
was given by the defendant to the plnintiff, 
which included the amount of three promis­
sory notes for $2550 and other items, besides 
the balance of the purchase money. There 
was no covenant for payment therein. The 
T. k I,. Co. mortgage fell due and was not 
paid, and the plaintiff paid C.'s mortgage of 
$500 :—Held, that the defendant was hound 
to pay off the T. & L. Co. mortgage and relieve 
tin- land therefrom, and indemnify the plnin­
tiff against it if personally liable thereon. 
t'aimvan v. Meek, 2 0. It. 030.

Although where land is sold subject to an 
outstanding mortgage, there arises a presump­
tion or supposed intention in eqttiiy on the 
part of the purchaser, to indemnify tiie vendor 
against the mortgage (that is. if under the 
actual circumstances, the parties are to lie 
considered to have really occupied the rela­
tion of vendor and purchaser), yet this pre­
sumption may he rebutted by parol evidence; 
and it was held to have been so rebutted in 
this case, in which it appeared to he contrary 
to the real intention of the parties to the 
transaction in question, who, moreover, were 
not strictly in the relation of vendor and pur- 

I chaser. 1‘arol evidence, however, could not
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have been given in support of or to strengthen 
tlie presumption or equity in tin* first place, 
though such evidence could lie given in answer 
to tin* evidence advanced to rebut such pre­
sumption or equity, Curbii \. tjruy, 1,1 (j. 
It. 1.

-See Indemnity.
Instalments.] — Where tin* property is 

sold upon credit, and the vendor executes u 
bond for u conveyance free from incumbrances, 
mi payment of the last instalment, the pur­
chaser cannot, during the term of credit, call 
upon tin* vendor to remove a mortgage created 
by him upon the property, or to allow the 
purchase money to lie applied as it becomes 
payable in discharge of the incumbrance. 
Chantier v. I me. 7 <«r. 432.

A contract for the sale of land provided for 
the payment of the purchase money in quarter­
ly instalments; when half was paid, the ven­
dor was to convey and give the usual statutory 
covenants ; the purchaser was to pay taxes 
from the date of the contract : Held, that
the covenant for payment ol" the instalments 
and the covenant against incumbrances, were 
independent ; and the vendor was entitled to 
judgment for tie* instalments: lint the pur­
chaser was entitled to shew the existence of 
incumbrances as an equitable ground of re­
lief, and. the time for completion of the con­
tract not having arrived, to pay into court 
so much of his purchase* money as might lie 
necessary to protect him against the incum­
brances. McDonald v. Murray. 11 A. it. Ml. 
and Tisdale \. Dallas. II t I’. 2,"is, distin­
guished. .1 niiHtronu v. . I //</< r. 21 < >. It. ! is.

Mortgage for Purchase Money. | 1 li­
on I lie sale* of land I In* vendor gave a bond to 
indemnify the purchaser against a mortgage 
on the land sold, and thereupon tin* purchaser 
gave a mortgage for ill hi. and paid tin* residue 
of the purchase money in cash. The mortgage 
given by the purchaser was transferred to a 
third person for value, but with notice of the 
prior incumbrance, and he sued tin* purchaser 
on his mortgage, who thereupon filed a bill 
claiming a right t<> apply tin* amount due by 
him in discharge of tin* prior mortgage, then 
dm* and unpaid. A motion for an injunction 
to restrain the action at law was refused. 
Tulin v. Hratlbui'ii. S (»r. util.

I'pon an action on the covenant to pay a 
mortgage given by defendant to tin* plaintiff 
for the purchase money of land, defendant 
pleaded equitably that one !.. had commenced 
a suit in chancery against one ,1. 11.. together 
with plaintiff and defendant, founded on a 
contract made by said .1. 15.. before the con­
veyance to defendant, for the sale to him of 
the same land:- Held, bad, on demurrer, as 
for any thing therein contained defendant 
bought with tin* knowledge of L.’s claim. 
Iluiii.'i v. MvUrvgur, S t". 1'. 244.

1 ioduration on defendant’s covenant to pay 
£133. and interest. Plea, on equitable 
grounds, as to fini, part thereof, that defen­
dant purchased from plaintiff the west half 
of the south half of lot 7 in the 4th concession 
of London, which the plaintiff then had in 
his possession, and of which lie had enclosed 
that portion on the north side of the Thames, 
which runs through said quarter lot. leaving 
five and nine-tenth acres on the north side of 
the river: that—reiving upon the fact that 
the conveyance which the plaintiff had lately

taken to himself was of the west half of the 
south half of the lot. whereby the plaintiff ap­
peared to be the owner of said quarter lot ; 
and relying also on the plaintiff's representa­
tion that a stone quarry on the river belonged 
to the plaintiff, from which defendant had 
from time to time procured stone before the 
purchase, and which formed an important por­
tion of the value thereof; and relying chiefly 
on the fact that the plaintiff had enclosed that 
part of said quarter lot north of the river, and 
represented and claimed it as belonging to 
him—lie, the defendant, purchased fiom the 
plaintiff said quarter lot, at the rate of £1,1 
lUs. per acre, or £77.1 for the whole, and gave 
a mortgage thereon for the balance of the 
purchase money, payable by instalments, of 
which he had paid all but the one sued for: 
that since paying the last instalment he dis­
covered that the plaintiff did not at any time 
own that part of said quarter lot north of the 
river, and never had any right thereto; and 
defendant claimed a ratable deduction of the 
purchase money in respect thereof, amounting 
to £IM1 : — Held, on demurrer, plea bad, as 
shewing no equitable defence. Jluulni v. Alul- 
(att, IV V. V. It. 4 i I.

To an action on a covenant for payment of 
mortgage money, defendant pleaded, on equi­
table grounds, in substance, that lie purchased 
land from the plaintiff, who professed to own 

1 it free from incumbrances, and took a deed 
with the usual covenants for title, and gave 

1 this mortgage for the balance of purchase 
money ; but that there was a mortgage on it 
to the* T. I.. < o.. under which they sold the 
land, which defendant thereby lost : and that 
the plaintiff was insolvent. The plaintiff de­
murred tu this plea, and replied that before 
action lie had assigned the mortgage for valu­
able consideration, to an assignee without no­
tice. for whose benefit the suit was brought ; 
that ihe conveyance to defendant was exe- 
- uted bj "in* \\. and not by i h<> plaintiff; 
and that at the exis-utioii thereof defendant 
had notice of the mortgage to the U’. iV I,. Co. :

I ilint defendants had offered no defence to 
two prior actions on the covenant, and had 
taken possession, exercised ownership, and 

I been guilty of laches, iV*. : - Held, on de­
murrer. that the plea was insufficient, for the 
covenants for title in the deed, which must lie 

j assumed to be qualified, would afford no ground 
, of action for the incumbrances complained 
j of. mu created by the plaintiff': ami there was 
■ no allegation of fraud on the plaintiff's part 
I which would entitle defendant to relief in 
j equity. Held. also, that if the plea were 
] sufficient the replication contained a clear 
' answer to it. tjutere, whether the plea was 
I bail as shewing an equitable defence not ad- 
| missible under the ( !.. I'. Act. Whitchousc
! v. Hoot*. 20 V. C. It. or».
i Defendant having been allowed to amend 
j his plea, alleged a fraudulent representation 
! as to title by plaintiff, in reliance on which 

lie purchased ; that the plaintiff's deed to him 
contained absolute covenants. The plaintiff 

I replied the assignment as before, denied the 
fraud alleged, and averred that the mortgage 
to the company had been duly registered 
before the execution of the conveyance 
to the plaintiff : and that the defendant 
had notice of the mortgage when he executed 
that declared on : and the former actions and 

i defendant’s conduct were alleged as before :— 
I [eld. on demurrer to the replication, that it 

! was clearly a good answer. Semble, that the
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i -i.vwed a good legal defence on the ground 
i,|. but was not such an equitable plea 

, i If,- admitted under the V. L. 1*. Act. 
v ( -it V. C. It. 78.

To a declaration on the covenant to pay 
,., .i ;11]H-t 1 in a mortgage of lands for the 
i ..if purchase money, defendant plend- 

; trior mortgage fraudulently con- 
. , i..i from him. which had been fore- 
, |. and defendant ejected. The plain-
1, V r,-plied. in substance, that the mort-
- -a.d on had been assigned to D., for 
i,li.'iielit flic plaintiff was suing, and that

1.. .fun- this action If. had procured a release of
- I, prior mortgage, of which defendant had 
! , . Held, good on demurrer, for Ithe
1.. 11.‘ii.'ial plaintiff, having procured the dis- 
liargo o( II.'s mortgage, had removed the only

! iif11 urged by defendant, and was in a 
I i-non to give him a good title. McDermott 
. Workman, -I V. <'. It. 4<i7.

hi a suit for foreclosure upon a mortgage 
. i, In the purchaser for part of the pur- 

. has.- money, damages or loss sustained by 
i!m-.- of title or by Incumbrances or charges 

iiii i h.. property sold, cannot, under the cove- 
i r for title, form the subject of set-off to 
the amount secured by the mortgage, before 
i • ..:11->in11 is ascertained by action or otlier- 
v i-,-. Hamilton v. Banting, 13 (îr. 484.

On the sale of land subject to a prior mort­
gage in the vendor, not then due. the vendor 
i n.-i anted with the purchaser. II., that he had 
i mi in, 11inhered the property, and It. executed 
,i M 'li igage for his unpaid purchase money. 
The intention was, that the vendor should pay 
the prior mortgage, hut he failed to do so. 
A i it became due. lie sold and assigned It.'s 
i ii.aite p> ilie plaintiff, who had notice of 

th.- '.iris : the plaintiff afterwards obtained 
an a-signment of the prior mortgage, and It. 
pari nil' the same :—Ileld, that IS. was en­
titled to apply on his mortgage the money so 
paid l.v him to the plaintiff, Henderson v. 
Brown, IS Or. 70.

After a conveyance, incumbrances upon the 
I>ro|H-rty sold were discovered, created by a 
former owner, but of which neither the vendor 
uni* the purchaser hud been previously aware. 
The covenants given by the vendor only i-x- 
i• '!11ji‘i 1 to |iis own acts and the acts of those 
claiming under him :—Held, that the vendor 

i- Mni hound to pay off the incumbrance*; 
and therefore that the purchaser was not en­
titled to set off against them n balance of his 

i'as,, money remaining unpaid and secured 
by mortgage, lie Buck, Pick v. Puck, *5 P. 
It. ItS.

The purchaser of land gave hack a mortgage 
f.i -.-F nre part of the purchase money, with 

-me covenants for payment, In fact 
a part of tiie land had been sold for taxes 

vied before the vendor acquired title, and 
tin- time for redemption had elapsed at the 
iiii"- of sale: Held, no answer to a claim 
for tii" full amount secured by the mortgage, 
ihhough the conveyance by the vendor eon- 

i" 'l covenants limited to his own acts only. 
Ih i v Anderson, 13 P. 47*5. followed 
' :.h doubted: Cockeiiour v. Rnilock. 12 (îr.
1'lmdited. In tv Kennedy, Wiglc v. Ken- 

- ly. 2*5 (5r. 33.

A purchaser who hod taken a conveyance 
:im| given a mortgage for the purchase money

had been compelled to pay off a prior mort­
gage. under threat of proceedings being taken 
against the land by the prior mortgagee. The 
purchaser had taken a covenant from the ven­
dor for the discharge of this prior mortgage : 
—Held, overruling Henderson v. Drown, 18 
Hr. 7'd, that as against an assignee of the mort­
gage made by the purchaser with notice of 
these facts, the purchaser lias no equity to set 
off or deduct from the mortgage assigned what 
he lias paid on the first mortgage, subsequent 
to the assignment. Kyle son \. Howe. 3 A. It.

Where lands are sold upon which there is a 
subsisting mortgage, of which the purchaser 
is aware, and the vendor covenants that lie 
will pay it off. the purchaser cannot set off 
against such mortgage the amount due upon 
a mortgage given by himself for unpaid pur­
chase money, which lias been transferred to a 
bonff fide purchaser. Ilis only recourse in 
case of damage is to proceed on the covenant 
of his vendor. Kgleson v. Howe, 3 A. It. 3*5*5, 
referred to and acted on. M ood v. Pay, 2*5

On a sale of lands the purchaser gave his 
noie for the balance of purchase money, and 
received a conveyance containing the usual 
covenants. There was a mortgage on the prop­
erty at the time for a sum less than the note, 
and tiie purchaser claimed to set off against 
the note damages he had sustained by being 
unable to resell the laud in consequence of 
the mortgage: Held, not allowable. Steven- 
ton v. 11 odder, 15 Ur. 570.

Present Cash Value of Mortgage. | —
The plaintiff purchased a house and lot from 
defendant for 82.* ** h i, paying $ 1 .* H I* i in rash, 
and assuming a mortgage to a building society 
“on which 8*5*54 is yet unpaid,” and giving a 
mortgage to the defendant for the balance. 
The defendant covenanted that lie bad not in- 
cumbered. save as aforesaid. Subsequent in­
quiries shewed that there were due the society 
seventy-one monthly instalments of .<1*5.73, in 
nil .$1,180.25. and the plaintiff insisted that 
she was entitled to credit from the defendant 
for the difference between 8*5*51 and the latter 
sum. But : Held, that the plaintiff was en­
titled to retain in his hands only the cash 
value of the mortgage at the date of his pur­
chase, if the society would accept it. if not 
then such a sum as, with interest on if. would 
meet the accruing payments. The defendant 
by his answer admitted an error in the compu­
tation of the amount due I lie society, and 
offered to pay the difference between the 8*5*54 
and what lie alleged was the cash value and 
costs up ii- i hat i ime I [eld, that in the 
event of the society accepting present payment 
of flie cash value, the defendant was entitled 
to his costs of suit, subsequent to answer. 
Stark v. Shepherd, 20 Ur. 31*5.

Purchaser Assuming Payment.| — It.
sold land to ('.. who was to pay a mortgage 
thereon us part of the purchase money, and 
the deed described the land as being “ subject 
to a mortgage in favour of M< T. for 850*5, 
with interest, as therein mentioned —Held, 
that in a suit to administer the estate of C. 
tiie executors were entitled to credit for all 
moneys paid by them on account of the mort­
gage; and that the mortgagee was entitled to 
prove for the balance of the mortgage debt 
against the general estate <,f C. /*< t’ozicr, 
Parker v. Olover, 24 Ur. 537.



7231 VENDOR AND PURCHASER. 7232

Purchaser Covenanting to Pay —
Righta <•/ Mortgagee-] The owner of land, 
lifter creating a mort gage thereon, assigned 
his equity of redemption to a third party, 
who covenanted to pay off the mortgage debt, 
and afterwards purchased the mortgaged 
premises, under a decree at the suit of tin* 
mortgagee. At the sale the amount realized 
was not sufficient to cover the amount due to 
the mortgagee :—Held, that under the circum­
stances lie was not entitled to any lieu on the 
estate for the deficiency. 1'ttrbt a v. Attain non,
I Ch. Ch. 117.

Purchaser’s Default—.Safe under Prior 
Mortgtu.it.\—The price living payable by in­
stalments, and there being a mortgage on the 
property not due, the vendor was to give the 
vendee a bond of indemnity in respect of it. 
A decree was afterwards made at the suit of 
the vendor for specific performance, on his 
undertaking, recited in the decree, to procure 
a release of the mortgage : the overdue instal­
ments were ordered to be paid into the bank, 
subject to a further order of the court. Part 
only was so paid, and. in consequence of the 
default as to the residue, the mortgage was 
not paid when due. and was foreclosed in n 
suit to which both the vendor and vendee were 
defendants. The purchaser then applied by 
petition to stay all proceedings in the speci­
fic performance suit, which ftlie plaintiff not 
objecting) was granted, and the money in 
court was ordered to be paid to the vendor, 
in consideration of the loss lie had sustained 
through the purchaser's default. Robaon v.
II ride. r. Gr. 111.

Removal "before Payment of Pur­
chase Money. | Cain agreed to sell lands 
to Carter for $1.400, payable in yearly in­
stalments of $100 each, with interest, and 
covenanted that on payment lie would con­
vex- to Carter in fee simple, free from incum­
brances. There was. at the time of this agree­
ment, a mortgage on the property still in 
force, payable some years before the last in­
stalment of purchase money. 0. & C.. to 
whom Cain had assigned the agreement, now 
sued Carter for certain instalments overdue : 
—Held, that C. & C. were bound to ensure 
the defendant, in making the intermediate 
payments, that he. the defendant, would have 
a good title, clear of incumbrances, when the 
period of completion of the contract had ar­
rived. t'amtron v. Carter. 0 O. It. 420.

Held, as to the alleged misrepresentation, 
that it was not such ns would avoid the con­
tract, but it would cast it upon the vendor to 
make good his representation before he could 
compel the payment of the purchase money. 
Put. in any event, a purchaser of land has a 
right to assume that the title is good, and that 
it is free from incumbrance, and to require 
this to be shewn before he can be compelled 
to pnv any part of his purchase money. 
Gamble v. Gummerson, 0 Gr. 11)0. approved 
of. Ih.

Repudiation of Delivery of Mort­
gage. | Coder an agreement for the sale of 
land tlie defendant, on the execution to him 
of the deed thereof and removal of certain 
prior incumbrances, was to give back a mort­
gage for the balance of the purchase money. 
The defendant bv agreement went into pos­
session. and afterwards executed a mortgage 
and left it with his solicitors, with, as he 
stated, express instructions not to deliver it 
over until he was satisfied that all was right

and assented to their doing so, and he alleged 
thaï without such approval or consent they 
had Idled in the date and delivered it over. In 
consequence of delay in removal of the in­
cumbrances defendant claimed that the agree­
ment was at an end and quitted possession, 
repudiating the delivery of the mortgage as 
being without his consent. In an action by 
the plaintiff, assignee of the mortgage, on the 
covenant pay the mortgage money :—Held, 
that the evidence, set out in the report, shewed 
that the defendant was fully cognizant of his 
solicitors' dealings in the matter, and had 
authorized their delivering the mortgage when­
ever they should deem it advisable to do so 
in defendant's interests, which it appeared they 
bail fully protected : and that on the faith of 
the solicitors’ acts the position of the parties 
was changed, namely, a conveyance executed 
vesting the title in the defendant and incum­
brances removed, all of which took place be­
fore the defendant quitted possession. The 
plaintiff was therefore held entitled to re­
cover. Lega v. Hollingahead. 2V C. V. 00.

Vendor’s Agreement -Application to 
Compel Payment.]— A vendor agreed to pay 
off a mortgage existing on the property, and 
the decree directed a good and sufficient con­
veyance “ according to said agreement." The 
defendant, the vendor, neglected to pay off 
the mortgage, and the plaintiff thereupon 
moved upon petition to amend the decree by 
ordering the defendant to obtain a discharge 
of such incumbrance : hut the court directed 
that the vendor pay off the mortgage within 
a limited time, or in default, that the pur­
chaser should be at liberty to do so, procure 
an assignment, and have his remedy against 
the vendor, whose conveyance he was not 
hound to accept till this mortgage was paid 
off : the purchase money in court to he ap­
plied pro tan to thereto. Rtammcm v. O'Dono- 
hor. 20 Or. 04.

Vendor Concealing Existence of In­
cumbrance. | Where on the sale and con­
veyance of land the existence of an incum­
brance is concealed by the vendor, who cove­
nants against incumbrances; and the pur­
chaser executes a mortgage to secure a bal­
ance of unpaid purchase money, the court 
will restrain an action to enforce payment 
of such mortgage, brought at the instance of 
the mortgagee—or the voluntary transferee— 
unless the amount of the incumbrance so con­
cealed is deducted from the sum secured by 
such mortgage. The principle was applied in 
a case where the purchaser was a married 
woman, and her husband had joined in and 
executed the mortgage, by which lie covenant­
ed in pay the amount secured thereby, al­
though the covenant against incumbrances 
was to the wife and not to the husband, the 
covenantor, himself. T.orrlacc v. naninnton, 
27 Gr. 17S.

Vendor’s Creditors Enforcing Claim. I
in a bill filed by the administrators with 

the will annexed and creditors of B.. it was 
alleged that on a sale of land by B. to K. the 
latter executed a mortgage to secure the pur­
chase money, but that by the fraud and de­
sign of B. such mortgage was withheld from 
registration ; and that the lands were subse­
quently sold by K. to two purchasers, who. 
before the conveyances to them were executed, 
or. at all events, before the payment of their 
purchase money, had notice and were well 
aware that K. had not paid his purchase
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V. üml lind given his mortgage therefor: 
t h**v. fraudulently intending to out 

out sal'll mortgage, had caused the convey- 
■ m-i'lves to he registered. The bill 

fin-n:.t alleged that neither of these purchas­
ers I.ad yet paid his purchase money, and 
, in in,. .| that the mortgage to 11. should he 
in*i■ . d on the land as a charge prior to their 
, ..I, . ain es, and failing that relief, that the 
an.M i n i vaille bv them to K. ill respect of 
tin r purchase money respectively might be 

. r..t to lie paid to the plaintiffs on nc- 
. the mortgage money due under the 

I' ..: _ from K. The purchasers demurred 
generally to such bill for want of equity : 
the demurrer was overruled, the court 
hold;i,g ihat the plaintiffs were not hound to 
v i t iill the purchase money payable by the 

i - was overdue before taking proceed­
ing- iid that in case of notice before the 
ev ci of these conveyances, the mortgage 
would take precedence thereof : or if only be- 

.ment, the purchase money payable by 
t purchasers could lie claimed by the plain- 
t ■ tT- /'. rgmon v. Kilty, 10 Gr. 102.

VIII. Salk by the Court.

1. Conduct of the Sale.
Auctioneer's Declaration.! — The

“ highest bidder" at an auction sale is the 
‘‘purchaser’’ under the general orders of the 

and the omission of the auctioneer to 
d " him the purchaser will not deprive 

f his position. McAlpine v. Young, 2 
Ch. Ch. 171.

Confirming Sale.!—Semble, that a pur- 
ch ■ r i a sale under decree has a right to 
; h • ..ü; tlie report on sale, and get it con­
firmed, so ns to obtain a completion of the 
pun ! I-, to himself, at least where lie is the 
*o]e purchaser. Crook* v. Glenn, 1 Ch. Ch. 
314.

The secretary in chambers will not enter- 
>■ u : i. "lion to confirm a sale where an irre- 

" |n. occurred, unless the sale has been 
.u • d of bv the master. Thom ax v. Me- 
fre 2 Ch. Ch. 4.1(1.

When a sale has been held and the master’s 
d ' 'hills have not been followed, the vendor 
' 1 i'm to shew, at his own expense, that
! • : ''un interested has been injured by the 
l î 1- 'valu e of the directions : otherwise 
’’ *mi• will not confirm the sale. Jfmial
r" "''inn Hank v. Den nix, 4 Ch. Ch. «8.

I ';1 the person having the conduct of a 
v; ’ ,;| r a decree of the court is the highest 
1 '1 r and applies to he confirmed as the 

"-Mr. the application will not he granted 
i' ' of the parties in the suit object. Craic- 

■. IIoiid, G I». R. 278.
s" • also. Patterson v. Stanton, 4 Gr. 100.

Form of Advertisement.] — Advertlse- 
" 1 f"f sales should ho as short ns possible ;

r 'tvie of the cause and a short de- 
' "f the property and improvements is

and no merely formal parts, such ns 
"" information to intending purehns- 
’ 1 he inserted therein. The practice 
' • animadverted upon. Harter v. Fin-

An advertisement for the sale of property 
under decree should set out all the improve­
ments on tlie property, otherwise it will be 
referred back to the master to resettle the 
advertisement, and appoint a new day for sale. 
ID icard v. Riduut. 1 Ch. Ch. 244.

Leave to Bid. I -A master has no power 
to give leave to bid to a party conducting a 
sale. Application must be made to tlie court. 
Ife Lagcuck, MoGilHvrag v. John non, S I*. It. 
MR.

Liberty of trustee to bid at sale. See 
Ricker v. Ricker. 7 A. It. 282.

Omission to Fix Reserved Bid. |—On
a motion in chambers, liberty to have a re­
served bid was granted, where accidentally 
omitted in settling terms of sale, and the mas­
ter’s advertisement of tlie terms and condi­
tions of tlie sale altered in accordance there­
with, on payment by the plaintiff of the costs 
of tlie application. Fraser v. Hem, 1 Ch. Ch. 
71.

Postponement.] — Where a sale is put 
off, a note of such postponement at the foot 
of the old advertisement will suffice, without 
incurring tlie expense of a fresh advertise­
ment. Thompson v. uiuikon, 15 Gr. 107.

Reserved Bid.]—Parties to the suit will 
not lie allowed to hid at the auction, but will 
be permitted to have a reserved bidding. 
Phillips v. Conger, 1 O. S. 231.

Sale of Part of Land—Confirmation.]— 
Under a decree for tlie sale of land or a com­
petent part thereof, it is the mortgagor’s duty 
to see to the parcelling out of the land direct­
ed to he sold, and if the mortgagor considers 
that too much is offered lie should urge tlie 
objection at the time of settling the advertise­
ment. and it should he stated in the advertise­
ment that tlie unsold lots will lie withdrawn 
from sale when the debt is realized, if that 
course is intended to lie taken. Booty v.
Radt nhurtt, 8 Oh. Ch. 844.

The confirmation of a sale may he opposed 
liefore the master, and the sole disallowed on 
grounds which would afford material for a 
motion to set aside tlie sale. Where the con­
firmation of the sale is opposed on tlie ground 
of there having been an unnecessary number 
of lots sold, tlie purchaser should be notified. 
Semble, tlie objection will not prevail against 
an innocent purchaser, when urged against 
the confirmation of the report on sale. Ib.

Sale without Reserve.]—Upon n sale 
without reserve, it is not open to the vendor 
to refuse a hid. however small. O'Connor v. 
Woodward. G P. R. 223.

Tender.]—C-n the reference under the de­
cree in a mortgage suit, the plaintiff put in 
several affidavits ns to the value of the prop­
erty. $3.100 being the highest price named in 

: them. The defendant did not file any affida­
vits in answer. The plaintiff then tendered 

] $3.100 for the property, which the master de- 
! eiined to accept without an order directing 
1 him to do so. An application for such order 
: was refused. Hamsag v. McDonald, 8 P. R. 

283.
I The words “ peremptory ” or “ perempt­

orily " do not always mean “ absolutely final.” 
there being a discretion in the court, under 
special and urgent circumstances, whether
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they shall have that meaning or not. A bale 
by tender tnut baying that the property will 
be sold tu tlie highest bidder) is a mere at­
tempt to ascertain whether an offer can lie 
obtained within such a margin as the seller
is willing to adopt. In winding-up proc... 1*
ings ut a joint stock company, tenders were 
advertised for the purchase of the company's 
properly, to be received by a certain time, 
when the sale was to be “peremptorily 
closed.” At the time fixed one tender only 
had been received, and the referee enlarged 
the time for the arrival of a train which was 
late. Two more tenders were received by 
that train: one on behalf of the largest bene­
ficiary under the mortgage to enforce which 
the sale was being held, and the other by a 
stranger, which was a little higher than that 
of the beneficiary. The latter then by his 
agent handed in a much higher tender, where­
upon the referee instructed notice of the last 
tender to lie given to the other tenderers, and 
on a subséquent day accepted the last, which 
was the highest tender :—Held, that lie was 
justified in so doing. Jtr Mger and Sarnia 
Oil ”1 O. It. HO. 1!) A. 11. 410.

2. Purchase Money and Allowances.
Abiitemciit.1 — Where land was adver­

tised for sale under a decree, and the pur­
chaser. the owner of the adjoining lot. who 
had also been in possession, by his son, of the 
advertised premises, tendered for them, know­
ing that the lands comprised fewer acres than 
tile advertisement stated, and intending to 
seek an abatement after the purchase was 
completed, and a subsequent incumbrancer of­
fered to give the same price for them as the 
purchaser:—Held, that the purchaser should 
be put to his election either to take the land 
without abatement of the purchase money, or 
to let it go to the subsequent incumbrancer. 
Carmichael v. Ferris, 8 P. R. 281).

Compensation for Delay.]—Where on 
a reference granted at the instance of a pur­
chaser under a decree, the master had found 
him entitled t<. a less gum by way of compen­
sation for delay. &c., than the evidence ap­
peared at a subsequent stage of the proceed- I 
ings to have warranted, and he applied for I 
further relief after an interval of eleven , 
months, the court refused the application on j 
the ground of delay. Dudley v. here:y, 3 Ch. 
Oh. 81.

Dispensing with Payment.]—In case 
of a motion to dispense with payment of the 
purchase money into court, and for a vesting 
order, in favour of a purchaser under a decree, 
who is also one of the plaintiffs, notice must ! 
be served on the mortgagor where he has an- i 
peari'd by solicitor. Mc)lastcr v. h'empslaill. 1 
1 Ch. Ch. .121).

Eviction.!—A purchaser by taking a con­
veyance or vesting order waives all objections 
to the title. lie also takes upon himself the 
responsibility of obtaining possession, and if 
evicted by a title to which his covenants do 
not extend, he has no right to compensation 
on that account. Hull v. Ilarprr, 0 P. It. 3ft.

Excess in Acreage - Lamp Sum.]—In 
proceeding to a sale of lands under a decree 
of the court of chancery in 1<7b. one parcel 
was advertised as containing 10ft acres, and 
was bid off by one A. at S”1 per acre, which

in the agreement tu purchase signed by A., us 
well us in the conveyance tu him, was de­
scribed as “ It h i acres more or less, composed 
of the cast part of lut !t," &c. : he paying or 
securing according to the conditions of sale,

! the sum of $3,1 ftft. In reality the portion so 
| sold contained 124 acres mid sixty-eight one- 
1 hundredths of an acre, a fact neither party to 
i the transaction was aware of. There was no 

provision in the conditions of sale for compen­
sation. The purchaser became aware that 
there was nil excess on tlie same day, immedi­
ately after the sale, hut the vendors not until 
lung afterwards, though before the execution 
of the conveyance. In the report on sale eev- 

! erul of the sales were referred to ns at so 
I much per acre, while the one in question was 

mentioned as a sale at a bulk sum of $3.1<K).
! After the conveyance to A. lie had been obliged 

to take proceedings against C. T„ the person 
who had conveyed the land in question to the 
father of the vendors, to obtain possession of 

I i lie portion in dispute, which lie succeeded 
in obtaining. The vendors, however, refused 
to interpose in such proceedings, or to assist 
A. in any way in such litigation:—Held, re- 

! versing 5 O. It. 704. that the sum of $3,lnft 
i was bid for the whole parcel: that the sale 

being in bulk, anil there being no provision 
| in ilie conditions of sale for compensation, 

there could be no recti fient ion after the exe­
cution of the conveyance, nor could there have 
been, under the circumstances of the case, a 
rescission of the contract, had such relief been 
asked for. There was no mistake ns to what 
was Intended to lie sold, or in the price in­
tended to be paid for it. Cottingham v. Col- 
tinoham. 11 A. It. 024.

Sec Sea v. McLean, 14 S. C. R. 032.
Interest.!—A purchaser at a sale under 

j order of the court was held liable for interest 
from tlie time of his purchase, although delay 

I had taken place in perfecting the title for 
which lie was in no way responsible, such de- 

i lay however not being caused by any fault of 
i the vendors, the conditions of sale stipulating 
I for the payment of interest from the day of 
1 sale. Semble, in the absence of such stipula­

tion in the conditions of sale, the court would 
relieve the purchaser from the payment of in­
terest where the delay was not caused by him. 
Such a stipulation in the conditions of a sale 
is not to lie approved of. la rr Thompson, 
Itipgar v. Dickson, 2 Ch. Ch. 10(1.

Interest on purchase money runs from tlie 
date when, after the acceptance of the title, 
the purchaser could have safely taken posses­
sion, and a difficulty respecting the convey­
ance may justify his not taking possession. 
Une v. deddes. Ch. Ch. 404.

Where there is no stipulation ns to inter­
est. the general rule of the court is, that the 
purchaser, win n he completes his contract 
after the time mentioned ill the particulars 
of sale, shall be considered ns in possession 
from that time, and shall thence pay in­
terest on his purchase money, taking the rents 
and profits. If, however, such interest is 
much more in amount than the rents and 
profits., and it is clearly made out that the 
delay in completing tin* contract was oc­
casioned by the vendor, then the court gives 
the vendor no interest, but leaves him in pos­
session of the interim rents and profits. Hank 
of Montreal v. Fox, (i V. R, 217.

A sale under a decree took place on the 
25tli July. The time fixed for completion 
of the contract was the 25th August (one
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ii.,,i,t h after the rale I : but under the rule 
ii.il the purchaser whs relieved from 

•f interest on his purchase money 
i'iv Till October. lb.

\\ i ,• in a sale under n decree, no undue 
,1, hi investigating the title is attributed 
>,, . i r |i.-trty, interest upon purchase money 
j- :i !i!i■ uiily from the date of the aeeept-

I: ' title, and not from the time named 
hi' lit ions of sale. Harrison v. Joseph, 

s IV If. 2t»3.
Misdescription. | Misdescription in the 

- ment, where it amounts to a material 
i, Mution, is ground for compensation 
, . i r conveyance. Bull v. Harper, ti P.
It. 3»S.

Occupation Kent.]—Where* there had 
h.',, niiisiderable delay in completing the title 
to property, and the purchaser paid the pur- 
. money into court without prejudice, it 
was In Id improper, in charging the vendors 
with tin* rents during the interval, to direct 
tin* master, in fixing the amounts, to have 
I'.-.ird io what tin* purchaser might have 
I-, : ,1 tin* premises for. or to charge the ven­
dors with an occupation rent, without evi- 
tl.'iii >■ of such occupation, or with deterioration 
ami ilimaite to the property, except such ns 
o, i nrml through the act or default of the 
v I futile a v. Berezy. 2 Ch. Ch. 304.

Payment Into Conrt. |—A purchaser of 
i , . at a sale under a decree, will not
l„ ordered to pay his purchase money into 
. o rt until the title has been accepted or ap­
proved of. Crooks v. Street, 1 Ch. Ch. 05.

Where a sale has taken place under a de­
ep*'. and has been confirmed, an order will 
lie I,, for the purchaser to pay the balance 
o' l,i- purchase money into court, though no 
ü ■ , rv has been made as to the title. In re 
.''t'nurt, Steicart v. Stewart, 1 Ch. Ch. 243.

Where the party having the conduct of a 
'.•il*', neglects to pay into court the deposit 
pu l to him by the purchaser at the time of 

court will, on application of the 
pm I. iser, order him to do so. Crooks v.
(J i ''h. Ch. 854.

A motion made to compel the purchaser to 
i ne purchase money into court before he 

I aeeepted the title was refused, and a 
i* : *• directed as to title; but neither
, 'ii 'ii'ing such a reference, the appliea- 

dismissed. Crooks v. Street. 1 Ch. 
1 _ followed. Kllwood v. Peirce, 7 P. It.

Possession Purchaser's Knotch dye.]— 
' iudicial sale of a farm, the conditions of 

v, en* the usual conditions of the court, 
ling for the delivery of possession to the 

■ >• • r upon payment of the balance of the 
money one mont It after the sale.

I mi, baser lived upon a part of the lot 
"as not sold, and was aware that the 

sold was occupied by a tenant, hut 
re ihat lie did not know the terms of the 

that he relied upon the conditions of 
mill that lie hid more for the land he- 

- • there were growing crops thereon. The 
1 ' li.'Mer paid tin* balance into court at the 

lime, but did not get possession then, 
i ■ mm pu-..,•■..-ion ni tlie time of ibis 

' ' ation, 7th January. 1884 :—Held, that

the vendors were bound by the terms of the 
printed and published conditions of sale, and 
that it was not the business of the purchaser 
I" itviiuuint himself with the terms of the 
tenancy, and by inquiry to ascertain whose 
were the crops. Order made for possession, 
with a reference as to compensation. Manson 
v. Manson, 10 I». It. 1Ô5.

—-—- Compensation.]—The advertisement 
of a judicial sale stated that the property was 
in possession of a tenant, who would permit 
the purchaser to obtain possession on the 1st 
November. The purchaser, however, was pre­
vented by the tenant from taking possession 
till the month of January following. About 
the middle of November the purchaser ob­
tained a vesting order:—Held, that the pur­
chaser was entitled to compensation from the 
vendor for being kept out. of possession, and 
that ho had not waived his right by taking a 
vesting order. The failure to give possession 
was a breach of the representation in the ad­
vertisement, a representation on account of 
which it was i*> be assumed that the purchase
money was greater than it would otherwise 
have been. Barber v. Barber, 11 V. K. 137.

Prior Tax Sale. 1—After n purchaser of 
land, sold under a decree, laid accepted a 
vesting order, he ascertained that the land had 
been sold for taxes :—Held, that the purchaser 
was entitled to payment out of the money in 
court of the amount required to redeem. Tur- 
rill v. Tun HI, 7 1\ It. 142.

Rents and Profits.] — Where there had 
been considerable delay in completing the title 
to property, and the purchaser paid the pur­
chase money into court without prejudice, it 
was held improper, in charging the vendors 
with tin* rents during the interval, to direct 
tlie master, in fixing the amounts, to have re­
gard to wlmt the purchaser might have rent­
ed the premises for, or to charge tin* vendors 
with an occupation rent, without evidence of 
such occupation, or with deterioration and 
damage to the property, except such as oc­
curred through tin* act or default of the ven­
dors. Dudley v. llcrczy, 2 Ch. Ch. 304.

A purchaser is entitled to all the rents and 
profits arising from the estate purchased 
which accrue due subsequent to the time when 
lie becomes such purchaser. Brady v. Keenan, 
6 IV R. 888.

Where the conditions of sale were silent as 
to possession, and the purchase money was 
payable by instalments, and there was no 
stipulation as to securing the same by mort­
gage :—Held, that the purchaser was entitled 
to tlie rents and profits from the time of pur­
chase. lb.

By tlie conditions of a sale the purchaser 
at a sale under a decree of the court was en­
titled to a conveyance one month after the 
day of sale, upon forty jier rent, of his pur- 

i chase money being then paid and tlie re­
mainder secured, but lie was not entitled to 
possession (except for tin* purpose of doing 
ilie fall ploughing.I until tlie expiry of a 
subsisting lease of tlie premises. The rent 
payable under tin* lease was payable yearly 
in advance, and a year's rent accrued due 
a few days before the day of sale ;—Held, 
that tlie purchaser was entitled to a propor­
tionate part of the rent received in advance 
for that portion of tlie term which had to 

I expire subsequently to the day fixed for the
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completion of the contract, i. e., one month 
after the (lav of sale. Lincoln be v. Groan, t>
P. It. 271.

Sale under Second Mortgage. 1 —The
bill was tiled by a second mortgatree, the first 
mortgagee not being made a party. At a sale 
under the decree, M. purchased the land, and 
afterwards paid the purchase money into 
court : he then mortgaged the land, then con­
veyed his equity of redemption, and then took 
out a vesting order. A subsequent mortgagee 
claimed payment of Ins claim out of the 
moneys in court. On the application of M., 
an order was made directing payment to the 
assignee of the first mortgagee of his claim 
out of the purchase money in court. It ap­
peared that M. thought be was purchasing 
free from incumbrances and was ignorant of 
the first mortgage. Fleming v. McDougall, 
8 P. K. 3HI.

Solicitor's Default.| Where the plain­
tiff's solicitor made default in payment into 
court of the ten per cent, paid to him at the 
time of sale, under the conditions of sale:— 
Held, that the other parties entitled to the 
purchase money should not suffer thereby, 
but that the plaintiff’s share should be charg­
ed with the deficiency. Mull,ins v. Clarke, 11
P. If. :’n.o.

Taxes \pportioimcnt.]—The purchasers 
claimed that the vendors should pay a pro­
portion of the taxes for the year 1880 up to 
0th March, when the title was accepted and 
possession given. The by-law for the collec­
tion of taxes in Toronto for 1880, was passed 
on the 2nd April. 1880, and provided that 
the taxes should he due and payable on the 
4th .1 une, 1880, but that if an instalment was 
then paid, further payment by instalments 
might he made on the lôth July and 3rd Sep­
tember :—Held, that under It. 8. O. 1S77 c. 
174, s. 847, and the terms of the city by-law, 
no taxes were due so as to form a charge ou 
the land until 1th .Tune, the date when the 
first instalment of taxes was due, and that 
the vendors therefore were not bound to pay 
any part of the taxes for that year. Harri­
son v. Joseph, 8 P. It. 203.

Vendor's Lien -Paument into Court.] — 
The order of the 20th June, 1801. directing 
money ordered to he paid to he paid into some 
bank, does not apply to a suit by a vendor 
to enforce his lien for purchase money. Saw- 
don v. Ucastg. I Ch. Ch. 254.

In a suit of this nature, in applying for 
the final order for sale, it is not necessary 
that the affidavit of the plaintiff" as to non­
payment should negative the fact of posses­
sion or the receipt of rents and profits, lb.

Vesting; Order. I Payment of an in­
cumbrance out of the purchase money in 
court refused, the purchaser having accepted 
a vesting order. Kincaid v. Kincaid, G P. 11.
U3.

3. Resale and Setting aside Sale.

Abortive Sale.]—Where property has 
been put up for sale under an order of the 
court, but the sale has proved abortive for 
want of bidders, the property may he adver­
tised and put up for sale again without fur­
ther order. Shertcood v. Campbell, l Ch. Ch. 
200.

h Adjournment — .1 cf/uiesccnce.]—A sale 
l> under the decree of the court cannot ho ad­

journed by the vendor’s solicitor without tlie 
authority of the court. An irregular sale 

e acquiesced in by the plaintiff and one of the 
t defendants who appeared in the suit, was held 
e not to hind the other defendant, against whom 
il the bill was taken pro confesso. Semble, that 
a if the plaintiff and the defendant who ap­

peared were the only parties, it would not 
Is he open to them, having concurred in the ir­

regular proceedings, to dispute the validity of 
those proceedings. O'Connor v. Woodward. 
«; P. It. 223.

Agreement to Prevent Competition.]
—Biddings will not he opened and a sale set 
aside on the ground that a party (the defen­
dant l was prevented from bidding by promises 
made to him by the purchaser. Such fact, if 
established, would constitute the purchaser a 
trustee for him, and would be subject for a 
suit. Itrock v. Saul, 2 Ch. Ch. 145.

Approbation of Master. |—Although a 
decree for sale should direct the same to take 
place with the approbation of the master, the 
omission of such direction is no ground for 
moving to set aside the sale under the decree 
where the same really took place with such 
approbation, even in a case where infants are 
interested. Ricker v. Ricker, 27 Ur. 570.

Change of Interest. |—Where the plain­
tiff, who had the conduct of the sale, as­
signed his interest, and an order to revive, 
making the assignee a party, was, a few days 
before the sale, taken out, hut not served, 
and an order taken to substitute for the plain­
tiff's solicitor the solicitor of the assignee, 
and the case went on under the control of 
such new solicitor, the court? set aside the 
.sale, although reluctantly, as great delay had 
been shewn on the part of the mortgagor in 
making the application ; and he was, under the 
circumstances, ordered to pay the costs in­
curred by the new sale. McAlpinv v. Young, 
2 Ch. Ch. 171.

Default—Resale at Increased Price.]—At 
u sale under the standing conditions of sale 
of the court the purchaser paid ten per cent, 
of the purchase money, but made default in 
paying the balance, and oil a resale the pro­
perty brought 825 more than at the first sale. 
An application by the purchaser to have his 
deposit repaid to him was refused, but as it 
appeared that the deposit would cover the 
expenses and costs incurred by the resale, the 
purchaser was not required to pay them in 
addition. Tilt v. Knapp, 0 l*. It. 314.

Deficiency on Resale->'cf-o/M—The 
purchaser at a sale under a decree was by the 
decree entitled to an allowance for permanent 
improvements on the property. The purchaser 
died, and neither he nor his representatives 
having carried out the purchase, an order 
was made in the usual terms directing a re­
sale and the payment of any deficiency by 
the administrator of the purchaser’s estate. 
The lands were sold and realized less than the 
sum bid by the purchaser at the previous sale. 
An order was granted allowing the amount 
of the deficiency on resale to he set off pro 
tanto against the amount found due by the re­
port for improvements. Ontario Bank v. 
Sirr. 0 P. R. 277.
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Deterring Bidders.]—Une of the tes­
sons hid at a chancery sale of his fa- 

tliei property, such bidding being by those 
opposed to be tor himself, but being 

■ lits lor another person, who had sec- 
i employed the son to bid under the ex­
pert.it ion that there would be less competi- 

:.-i the son than against a stranger, 
and ; ..<• property was knocked down to the son. 

" -ontract thereupon was signed by his 
al, and it appeared that the effect "i' 

the miu's bidding being supposed to be for him- 
. nl been to deter others from bidding. 

The court, holding this to be a surprise on 
ni ;■ lu-lders and an unjust advantage to the 
pui'ch i'cr. refused to enforce the purchase,

■ ■I a resale at the risk and coat of 
il»' pm baser. Rodgers v. Rodgers, 13 Ur. 
143.

Error in Conditions.]—Where in the 
l iions of sale it was stated erroneously 

it tin property was subject to dower, when 
in : lity tin- «lower attached to the equity of 
i piioii only, in consequence of which the 
l'i "in brought much less than it otherwise 

•• 11!« 1. a resale was ordered on the petition of 
t! '" in.as of a party who had been surety 

i n ilitor at whose instance the sale was 
1 nml timler the circumstances the costs 
. f tin petitioners were ordered to he charged 
upon iln> estate. Joncs v. Clarke, 1 Gr. 3118.

Indulgence.! — Although the court is 
i • I,, interfering with sales under decrees 

nr "i'ilei's of the court, yet. where a sufficient 
' is made, it will nevertheless grant in- 
'! : - ; !" a purchaser in aid of carrying out

•'•'il" previously made, and when a resale is 
■il" ni to take place. Denison v. Denison, 4

Inadequate Description.] An innde- 
• '•• <l' M i-iption of the property in the ad-
viM'i i-i-ment will be a sufficient ground to open 
I ' if calculated to mislead or deter the 

i m purchasing, but not otherwise. 
I. lions of this kind, amounting only to 

'■"“I'laint that all the advantages of the 
<''V have not been sufficiently dwelt upon 

in tlw :nlvertisement, should ho taken upon
1,1...... filing of the advertisement. C res wick
v. Thompson, 0 I*. R. 52.

Increased Offer.]—One lot of land out 
nf . \eial sold was purchased for £70 5s. 
Aim- the sale another person came into the
........... f the plaintiff's solicitor and offered
tl"". An application by the plaintiff made 
111 i the circumstances to substitute the lat- 
ti-r person for the purchaser was refused with 
costs. MeRoberts v. Duric. 1 Ch. Ch. 211.

The court will in a proper case, and upon 
' •' 'ions, substitute a proposed purchaser at 
m ' t eased price for a person who has pttr-

roperty at a sale under a decree, in» 
opening the bidding» generally and 
o resale; giving the present pur- 

ili'!-. I- tlio option to take it at the increased 
l'r "■ Harrison v. Patterson. 1 Ch. Ch. 303.

Insolvent Purchaser.]—Where a pnr- 
" ’tnder a decree of the court makes de­
ni completing the purchase, the court, 

fit. will order the property to he 
r '"'1 the purchaser to make good any 

that may arise upon such resale; 
’ i the purchaser becomes insolvent, and 

1 " complete the purchase, he will he 
«1 from it. Re Hccly. 1 Ch. Ch. 54.

Invalid Sale.] -Proceedings under a de­
cree which is not absolute are invalid. The 
purchaser at a sale under such a decree was 
refused a vesting order, though he offered to 
waive all objections to the proceedings, it be­
ing considered that it was only the defendants 
who could waive this objection. Claris« v. 
Ellis. U P. It. 115.

Irregularities—Purchaser's Good Faith.]
| —Tile rule of the court is, that a purchaser 
i at a sale under the decree is not bound by any 
| irregularity in the proceedings so as to cause 

him to lose the beneiit of his purchase. Where, 
therefore, the master in settling the condi­
tions of sale had given permission, contrary 

; to the general orders of the court, to all 
j parties to the cause, including the plaintiff,
! who had the conduct of the sale, to bid; and 
I in hi* report erroneously stated that the sale 

had been duly advertised in two newspapers 
i for four weeks next preceding the sale. when, 
i in reality the advertisement had been ptib- 
I lished in one of the papers for two weeks, 

and in the other for three weeks only; but the 
practice under the general order of court of 

j the 22nd February, 1MU2. being that the party 
having the conduct of the sale, and not the 
purchaser, takes and files the report of the 
master, and there being no allegation of the 
mrchasers having been aware of these irregu- 
ar proceedings, or any ground for imputing 

bad faith to them in the transaction, the court 
refused an application made on behalf of the 
debtor to set aside these sales on account 
of such irregularities; and ordered the debtor 
to pay all parties, including the purchasers, 
the costs of tlie application. Dickey v. Heron, 
1 Ch. Ch. 14V.

Irregularity.]—Where an irregularity 
had occurred in advertising, but no injury had 
thereby accrued, and a fair price had been 
obtained, the court confirmed the sale. Cayley 
v. Colbert, 2 Ch. Ch. 455.

Lease not Mentioned.]—The omission 
in nil advertisement of sale to state that the 
premises are leased advantageously will af­
ford good grounds for staying the sale, hut an 
application for such purpose should be made 
promptly and before sale. Me Alpine v. Young, 
2 Ch. Ch. 171.

Misconduct.]—An order to open biddings 
will not be made after great delay against an 
innocent purchaser, unless misconduct is 
shewn on the part of the purchaser. Crooks 
v. Crooks, 2 Ch. Ch. 29.

Next Friend of Plaintiff.)—The plain­
tiff had the conduct of the sale, and the next 
friend of the plaintiff was the highest bidder. 
The master certified that by reason of the 
next friend having bid. tlie sale was abortive. 
The certificate was not filed or confirmed. A 
motion by the plaintiff to confirm tlie sale, 
notwithstanding the master's certificate, was 
refused, the guardian for the infant defen­
dants objecting, and an order for a resale was 
refused, because until the master's certificate 
stood confirmed it was open to the parties to 
appeal from tlie certificate on the ground that 
the master ought to have reported that tlie 
next friend was the purchaser ; and because 
if the master was right in finding the sale 
abortive no order for a resale was necessary. 
Denison v. Denison, 4 Ch. Ch. 37
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Notice to Purchaser. | When» it mi Ip has 
proved aliortive by reason of the purchaser 
refusing to compleie the contract. u resale will 
lie granted ex parte, hut if any relief is asked 
against such defaulting purchaser, notice must 
be served on him. Martin v. Purdy, 1 C'h. 
Ch. 203.

No Wrong; or Fraud. | The court re­
fused tu >.'t aside an order of court made on 
notice allowing a purchase, though it after- j 
wards appeared that there were circumstances : 
not known to the court when making the or- j 
(1er. it not appearing that the allowance was 
a wrong to those complaining of it. or was 
procured by any fraud or wrong practice on 
the part of those by whom or in whose* interest 
the order was obtained, Cantphcll v. Uoyal 
Canadian Hank, 1U Gr. 334.

Opening Bidding;». |—The practice of 
opening up biddings observed upon. Dickey 
v. Jli ran. 1 Ch. Ch. 140; Mcltohu ts v. Hum ,
1 Ch. Ch. 211.

The court is strongly disinclined to open 
biddings unless very special grounds are 
shewn. The fact alone that a price can be 
obtained in advance upon that realized at 
the sale, does not constitute such a special 
ground. Cresteick v. Thompson, 0 P. It. 52.

After a sale under a decree or order, bid­
dings will not In* opened merely upon the offer 
of an advanced price, whether the purchaser 
at the sale is a stranger to the suit, or a 
party allowed by an order of the court to 
bid. Uitch'll v. MUchU. <i P. It. 232.

Order Staying Sale.] An auctioneer 
acting under an order for sale, or master or 
other officer conducting such proceedings, i< 
not bound by an order staying the sale, of 
which lie has not notice. Where an order 
staying a sale for three weeks was granted on 
the day tin* sale was to take place, and the 
registrar telegraphed to the master conducting 
the sale that such order was granted, and the 
message reached him after the sale, but be­
fore payment of the purchase money; an or­
der made by a Judge in chambers, refusing 
an application to set aside the sale, was sus­
tained b.v tin- full court on rehearing, Free­
hold Permanent lluUding Society v. Choate,
3 Ch. Ch. 440.

Purchaser's Default. |—When a pur­
chaser neglects to pay in his purchase money, 
and no objection is made to the title, the court 
will order him within a limited time to pay 
in the amount with interest: or in default , 
direct a resale of the property, and that the 
purchaser pay costs of motion and deficiency, I 
if any. on such resale. Crooks v. Crooks, 4 
Gr. 370.

Staying Resale.]—Where a resale had 
been advertised and was about to take place, 
the purchaser, who was a devisee and had 
reason to expect to receive a balance from the 
estate, in which he was disappointed, and lmd 
been unable to carry out his purchase sooner, 
applied for a stay of the resale, lie was let 
in to complete his purchase on payment of 
costs and of the purchase money into court, 
with subsequent interest, and of $100 to cover 
his share of costs of second sale, and of the 
nnplication. Denison v. Denison, 4 Ch. Ch. 
37.

Withdrawing from Purchase.] — A
person contracted to purchase lands of jiersoiig 
not capable of selling without the authority 
of tin* court, which was subsequently ob­
tained. The purchaser having in the mean­
time gone into possession of and improved the 
property, afterwards applied to be relieved 
from the purchase, and to have the improve­
ments paid for out of the estate, alleging his 
inability to carry out the bargain. The ap­
plication was granted in so far as ho sought 
io lie relieved from the purchase, and lie was 
declared entitled to be treated as the pur­
chaser of the widow’s dower, but the court 

I refused to make him any allowance in enn- 
1 sidération of his improvements, or return him 

the money lie had paid. In n Yuygic, 1 Ch. 
j Ch. 52.

i At n sale under a decree on the 25th 
March, lST'd. A. purchased the land in ques­
tion. On the I'.Hli April, 187b, lie transferred 
his interest to "and on the 26th April, one
II. purchased and took an assignment of the 

I dower of one S. in the land. On the lllth Feb- 
I rttary, 1880, A. applied to lie released from the 

contract to purchase on the ground of the out- 
! standing dower. The evidence shewed that S.

had agreed with tie* heir-at-law to accept a 
j gross sum in lieu of her dower, that W. really 

purchased the dower, but took the assignment 
I in 11. s name, and that this application though 
| in A.'s name, was really made by XV. :— 

Held, that no relief could he granted, the ap- 
dicant having himself created the obstacle 
).v means of which In- sought to prevent the 
sale being carried out. Fraser v. Gunn, 8 
P. li. 278.

Withdrawing Property.]—A solicitor 
I having the conduct of a sale, cannot with- 
I draw the property after a bid lias been made.

His course would appear to be to move to open 
I the biddings, if he 1ms grounds for such a 
! motion. McAlpinc v. Young, 2 Ch. Ch. 85.

4. Title.

Acceptance of Title. ]—A purchaser who 
i enters into possession of the land purchased, 

even though he does so by leave of the parties 
to ill*1 suit, is deemed t<* have accepted the 

! title unless the sanction of the court has been 
obtained to his entering into possession with­
out waiving his right to call for a good title. 
Patterson v. Itohb, ti V. It. 114.

Acceptance of title by the act of the pur­
chaser on going into possession, was held to 
be waived by the vendor's solicitor delivering 
an abstract of title, anil answering requisi­
tions. Aid tr ell v. Aid ter II. 0 P. It. 183.

Where, after a sale under decree of the 
court, an abstract had not been demanded, 
and no steps lmd been taken by the purchaser 
or his representatives for twenty-three months 
after the confirmation of the report, a refer­
ence ns to title was refused, and the purchaser 
held to have accepted the title. Ontario Hank 
v. Sirr, 0 P. R. 210.

On a sale under a decree, the purchaser, ex­
cept under special circumstances, will not lie 
compelled to pay bis purchase money into 
court until he has accepted or approved of the 
title or the master lias reported that the ven­
dor can make a good title. McDermid v. .1/c- 
Derm id. S P. R. 28.
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Certified Copies. 1—In n snip under n de­
ll Id. that the purchaser had no right 

tn ( ri't ilied copies of registered nnd other docu- 
i;.procured at the expense of the vendor.

X. Joseph, 8 I*. K. 296.
Cloud on Title.]—See Keefer v. McKay, 

10 I\ R. 345.

Conditions ns to Title.] — Where the
till or the proof of it is involved in no dilli- 
culty, a condition of sale that “The vendor 
is not to he bound to give any evidence of 
tit r any title-deeds or copies thereof, other 
ili:m - o h ns are in liis possession, or procure 
any ahstrnct," was held to lie very objection­
able, and one which should not be sanctioned 
i, - .is even by consent. McDonald v.
- - Cl Hi. 126.

The principle upon which sales under de- 
.T' os of court should ho conducted as regards 
the title and the proof of it. considered and 
commented upon. lb.

Evidence that Interested Persons are
Living. | A party purchasing under a de­
cree of the court has a right to call for evi­
dence shewing that persons whose interests 
were intended to he disposed of were alive at 
the time nf such sale, before accepting title 
by means of a vesting order. Slater v. Fis- 
tr». 1 Oh. Oh. 1.

Final Order—Proof of Defendant being 
Mr • | Where a hill was served on a defend­
ant personally, nnd about a year afterwards 
a littal order of foreclosure was granted in the 
>iii" ■ Held, that a purchaser was not en- 
titl.'l to insist on the plaintiff (the vendor) 
I'!'" ,itg that the defendant was alive when the 
littal order was made. Henderson v. Spencer, 
S 1*. ». 402.

Leave to File Objections.) — By an
agf" ment for the sale of certain land, the 
vendor was to give a good marketable title of 
"hi the purchaser was to satisfy himself at 
lii< '".vu expense, and was not to call for any 
alt'traet of title, deeds or evidences of title 
oilier than those in the vendor’s possession. 
Sul nctitly on a reference in a suit by the 
vet ! r for specific performance, tin* defend­
in'' ' led three objections to the title having 
reference to a small portion of the land, which 
were answered by the plaintiff, and the re- 
f‘T* ' ei. was proceeding when the defendant 

btained from the master leave to 
tile "’her objections-Held, that the master 

’ry had no jurisdiction to grant such 
let luit on a subsequent application the 

e the h-ave required on terms. Clarke 
v. I 10 P. R. 208.

Objections to Abstract and Title.]—
On ic l iving an abstract of title upon a sale 

-I hv order of the court the purchaser 
I 'Ui days within which to object to the 
"v • tetiess of the abstract, and after any 

■ U of the completeness is disposed of. 
tv, ili-tract made perfect in the sense of 

! aiplote, seven days to object to the
' If. however, he takes his objections to 
' in the first instance, the master will

ii to the question of the perfectness of 
'-’''act. Ian will confine the purchaser 

lections he has made to the title. 
N 'I.Sections other than those specifically 

nt<rtained by the master. The 
receipts tor consideration money 

! uo>enr in a perfect abstract, at all 
v"i IV. d—228—»

events as to deeds executed before the Regis­
try Act. McMunu8 v. Little. 3 Ch. Vh. 203.

A purchaser, on receipt of the abstract, is, 
under con. orders 3U< 1-3. bound within seven 
days to take all the objections he intends to 
take to the sufficiency of the abstract. These 
being removed, it is not open to the purchaser 
to take any further objections to the suffi­
ciency of the abstract ; lie can only require the 
vendors to verify the title shewn on the ab­
stract. Under the standing conditions of sale 
a purchaser is not entitled to possession un­
til he has paid the full amount of his purchase 
money into court. Hank of Montreal v. Fox, 
G I*. II. 217.

Removing Objections— Wainr.]—The 
party having the conduct of the sale repre­
sents. for the purposes of the sale, so far an 
the purchaser is concerned, all the other par­
ties to the suit, and it is his duty to remove, 
or procure to be removed any objection which 
mai properly be made t<> tin- title. Street v. 
Hull'll. G 1*. R. 312.

A defendant who claimed to be the sole 
owner of the land in question in the suit, 
pendente lite sold to one II. the right to cut 
timber on the land. The purchaser at the. 
sale under decree, refused to carry out his 
purchase until the right was released, which 
II. refused to do:—Held, that the decree hav­
ing been made bv consent. II. was not bound 
by it. ami that therefore the existence of Il.’s 
incumbrance was a valid objection to the title, 
and had not been waived by the purchaser’s 
merely taking a consent to obtain, without 
having actually obtained, a vesting order, nor 
by his having under the circumstances had 
the conveyance settled by the master without 
making II. a party to It. //<.

5. l asting Order and Conveyance.

Costs of Settling: Conveyance.] In a
case where infants were interested, and it was 
necessary to have the conveyance settled by 
the master, and one of the parties to the con­
veyance being out of the jurisdiction, it also 
became necessary to obtain a vesting order, 
the referee allowed the purchaser the extra 
costs so incurred. But a question being 
raised ns to the executors, and it being shewn 
that they disclaimed all interest when applied 
to. no costs occasioned by such question were 
allowed, lie McMorris, 3 Ch. Ch. 430.

Effect of Vesting: Order.] — A vesting 
order operates on equitable as well ns legal 
estates. He Robertson v. Robertson. 22 fir. 
449.

Evidence of Title. 1—Held, thnt a vest­
ing order made in a chnncery suit, vesting 
all the estate of O.. including the land in 
question in the plaintiff, was sufficient proof 
of plaintiff’s title without shewing why it was 
made. In re Morphy, Fcchan v. MePhail, 32 
U. C. R. 480.

Execution of Conveyance."!—-Under the 
fifth clause of the standing conditions of sale 
the purchaser makes a sufficient tender of the 
conveyance for execution by delivering it to 
the vendor's solicitor : and it is the duty of 
the vendor to procure its execution by all 
necessary parties. The purchaser is not
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hound to pay the expense of procuring the 
execution of tin* conveyance, unless there be 
All express condition to flint effect. I'ntil the 
conveyance j< eompb'teil mul «lelivered to the 
purchaser, lie may properly resist payment 
out of court of any part of his purchase 
motley. IVciwe v. Cruft*, «1 i\ li. 151.

Infants' Estate. I - Wln ti tie* heirs are 
minors the court has jurisdiction, on petition 
of the executor and executrix, to make an 
order vesting the estate in the purchaser, or 
as thev may direct. Donaldson v. Berry, « 
Ch. Ch. 10.

Legal Estate Outstanding.] A sale <*f 
real estate had taken place in pursuance of 
the decree made in a creditor's suit. It ap­
pealed that the legal estate remained in the 
debtor's vendors, to whom there was still ow­
ing a part of the purchase money. The court 
ordered the vendors, upon payment of this 
amount, to convey to the purchaser under the 
decree. Heal v. Harper. 2 (Jr. (fflfi.

Misdescription in Conveyance. 1 — A
vesting ordi r will lie granted, vesting the pro­
perty sold, without the execution of a new 
deed, when the original deed misdescribes it.
Allan v. Martin, 13 ('. L. .1. I'.tS.

Mortgage Part ira to Court*//flare.]- A 
mortgagor or his heirs are not proper parties 
to a conveyance of the estate to a purchaser 
at a sale under the decree of the court, lloti 
v. Steele. 1 Ch. Ch. 94.

Notice of Application for Vesting 
Order. ! When* the property of Infants has 
been sold under order of the court, and the 
purchaser applies for a vesting order, notice 
nee I not he uiven to the infants. Itoulton v. 
Mi ///»««, 1 f'h. t 'll. 199.

Where a party to a suit is directed by de­
cree or order to execute a conveyance to au­
nt her party, hut cannot lie found after «lue 
diligence, and the deed therefore cannot 
tendered for execution, a vesting order will 

granted **\ parte. I/. Yair v. Simpson, 1 
Ch. Ch. 299.

Plaintiff Purchasing.] -Where under a 
decree for sale the plaintiff becomes the pur­
chaser. the court will not grant a vesting 
order in his favour. Boicman v. Fox, 2 C. L. 
J. 3U2.

Refusal to Exeentc Conveyance.] In
a suit by creditor- to set aside a settlement, 
lands wen* ordered to he sold, and the pro­
ceeds pa hi into court. A purchaser after con­
tinuation of sale paid his money into <*ourt. 
and hail his conveyance prepared and tendered 
for execution to the trustees, who were ab­
sent from the jurisdiction, and who refused 
to execute it. A vesting order was granted, 
and the cost.*, of the motion were ordered to 
be paid out of the fund in court. I.aicraxon 
v. Buckley, ,'t Ch. Ch. 270.

Right to Conveyance.] Qincre. whe­
ther it i- compulsory on a purchn-er under a 
decree of the court to take a vesting order in­
stead of u conveyance. Slater v. Fiskcn, 4 
I. .1 2» 11. 1 Ch. Ch. 1.

One nf the defendants in a suit purchased 
the lands in ouest inn upon a sale under the 
usual decree for partition or sale. The appel­
lant. the plaintiff, was first mortgagee, and

the purchaser was second mortgagee of the 
interest of one S.. the owner of an undivided 
sixth interest in the lands :—Held, that the 
purchaser was entitled to a conveyance from 
S. with the usual covenants for title as to his 
interest, and was not bound to ncc»*pt a vest­
ing order. La plan tv v. Seamen. 8 A. U. 557.

Right to Vesting Order.| -To obtain a 
vesting order under 20 Viet. c. 50, s. 8, it 
must he shewn thaï all the parties to he af­
fected cun he hound. Slater v. Fiskcn, 4 L. 
.1. 201. 1 Ch. Ch. 1.

0. Misirllancous Cam*.

Costs of Deed and Mortgage. ] -Where 
in an administration suit property was sold 
upon credit, part of the purchase money to 
he paid down and the balance secured by 
mortgage, the sale being under the ordinary 
condition that the purchaser should prepare 
the conveyance at his own expense :—Held, 
that the purchaser must bear the expense of 
both deed and mortgage. Fahucr v. Ran. 1 
Ch. Ch. 24ti.

Costs of Registering Mortgage. | —A
purchaser who. to secure n balance of pur­
chase money, has given a mortgage to the 
court, must pay the fees for registration of 
his mortgage. Stccctnam v. Swevtnam, tt P. 
it. 83.

Decree Erroneously Framed. I—A de­
cree had been pronounced in plaintiff’s favour 
with costs, declaring him entitled to mainten­
ance out of certain lands, and directing him 
to lie paid the amount found due. or in de­
fault a sale. In drawing up the «levree, costs 
ns Pel ween solicitor and client were inserted, 
and default having been made an application 
made for an order absolute to sell the lauds 
was refused. McDuffie v. McDuffie, 1 Cb. Ch. 
II.

Emblements. |—A person having become 
purchaser of land under a sale in chancery, 
and having received possession on condition 
that le* allowed the wheat and straw there to 
In* removed, does not acquire any legal right 
to the straw as emblements under such pur­
chase. Odell v. Coyne, 4 C. V. 452.

Fire after Sale and before Report. 1 —
A purchaser at n sale under decree signed the 
usual contract to purchase, and paid the de­
posit. The next day the buildings on the pro­
perty were burned down :—Held, reversing 8 
1\ il. KMJ. Hint the loss would not fall on the 
purchaser, as the interest contracted for did 
not vest in him till the report on sale was 
confirmed. Stephenson v. Bain, 8 P. R. 258.

Guardian's Costs.]—The court will di­
rect the posts of a guardian to he paid before 
granting a vesting order to the purehnser. 
Thorne y. Chute. 2 Ch. Ch. 221.

Inchoate Right of Dower.]—The court
ha- jurisdiction in a suit, as well ns on a pe­
tition. to decree a sale of an inchoate right of 
dower. Cassey v. Causey, 15 Gr. 399.

Rescinding Contract.]—Where in a suit 
h.v a vendor for specific performance, a decree 
for a sale has been made, with a proviso that 
if the sale prove abortive the contract is to be
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ami i lu- su lu proves abortive, and 

all ;ui"M is made to rescind the con-
i i must be shewn that the purchase 

ma been paid. Grange v. Cunrug, 
1 fhi Ch. 1U8.

Settled Estate - Sale of Part.] — The 
, , , i i baiu-ery has no power to order the

a ; ut ion of a settled estate in order 
money in make improvements upon 

maiii-l-'r ; nor can it authorize a mort- 
i i,. i purpose, lie Moore's H state, t>

lVlt. 281.

Settled Estates Act — Sale of Vacant 
/ , / ,•- Tenant—Income—Taxes—Infant

/ -Min-•. | - The Settled Estates Act
i n.aided to enable the court to authorize 

, m in I»- exercised as were ordinarily 
- ii...l in a well drawn settlement, and 

, a-TordiiiRly to receive a liberal con- 
-•r ; inn. Where the widow of the settlor 
v.,i. .milled in the whole income of the estate 
I*.• i* i, r life, not charged with the support and 
maintenance of the children, who were the re­
maindermen, an order was made, upon the 

. -,f tbe widow and adult children and
iif Me approval of the official guardian, 
".■ mine tbe sale, in the widow's lifetime.

■ ant and unproductive land forming part
, : estate, notwithstanding that the effect

lie to relieve the widow of the annual 
. ii iime upon such land for taxes, to add to 
I I.--line the profit to be derived from the 

- i eut of the proceeds of the sale, and to 
•• ilie remaindermen of the benefit of 

• •ie;iM- in the value of the land : the 
-fr ied being the best obtainable at tbe 

In lv to lie obtained in the near 
m - -ui t deeming the sale in the best 

ill parties; and the widow agree- 
. . * li.irire her income from tbe settled es- 

v nh the obligation of maintaining the
■ r-'imiinderman. lie Hooper, 28 O. It. 

170.
Time for Sale. 1--Where a decree directed 

certain property at the expiration of 
r -'ii the date of a master’s report, a 

• •ml of a vear from the date of the
I id of the date of tbe report, was 

1 1 I t special circumstances, on the
II llie decree was in effect equiva- 

i judgment at law. Porte v. Incin,
8 r. It. 40.

IX. Setting Aside or Withdrawing from

Additional Purchase.1 — By an agree-
...... plaintiff and defendant, defend-

- • d t<> sell and plaintiff to buy certain 
pec ifled, " with the land which they 

ith the whole of the dam and water 
for £3.000 ; £200 to he paid on 1st 

:* ' . L250 nn 1st March, &c. : plaintiff to
i-I-session bv 1st February, and a 

t isfactor.v deed to be given on 1st 
1 when the £280 wa* to be paid: -
'1 1 i upon the evidence, stated in the

ibe agreement to purchase the saw 
Miiion to the other buildings, was 

1 ' "tisidered as an additional purchase
• ' ot as an alteration nr abandonment of 

! |< • Snyder v. Proudfoot, 15

Attempt to Resell. 1—T’nder an agree- 
" ’ w*th plaintiff, dated 18th September,

l''! I, defendant agreed to purchase certain 
land for $ü,5uo, $5iHJ to lie paid in cash, 
81.IMMI and interest on the 1st May, 1875, and 
two further_iuhtulments of #5U<i each on the 
1st May. 1875. and 187ti, respectively, and de­
fendant to assume a mortgage on the property 
of $4.(NJO. Defendant was to recoup the plain­
tiff for any interest lie should pay on the 
mortgage up to 1st May. 1875, and was to 
have a deed on the payment ot" the moneys and 
mortgage, and possession on payment of the 
instalment on 1st May, 1875. The agreement 
I hen provided for time being of the essence of 
the contract; and that unless said payments 
were punctually made the agreement should Ik* 
null and void, and the plaintiff should lie at 
liberty to resell the land. Defendant having 
made default in payment of the 81.IKNJ on the 
1st May, 1875. the plaintiff attempted, with­
out notice to defendant, to resell the property 
bv auction, but failed to do so. He also, after 
the 1st May, made arrangements with the 
tenants in possession for an increased rent, 
payable monthly, instead of yearly as before. 
On the 18th of the same month he sued the 
defendant on the agreement for the instalment 
due ;—Held, that neither the offering the pro­
perty for sale, without any sale being effected, 
nor the new arrangements made with the ten­
ants. amounted to an election by the plaintiff 
to put nn end to the agreement, so as to form 
a defence to the action. McCord v. Harper, 
20 C. V. 00.

Conditional Rescission.| — In 1850 S.
agreed with M. for the purchase of 100 acres 
of land, and they entered into a written con­
tract. S. having paid part of the purchase 
money, applied to M.. offering the remainder, 
and requiring his conveyance. M. then stated 
that lie bad no title to convey, offered to pay 
back the money received, and allow S. to re­
main in quiet possession of the land. This 
was done, and the written contract was given 
by S. to M., to be rescinded. M. then con­
veyed the land to his son. who. with know­
ledge of these facts, brought ejectment against 
S. At the trial the written agreement was 
put in as evidence against S.. and was held to 
he nn admission by him of the title of the 
plaintiff at law. and a verdict was accordingly 
recovered against S. On a hill filed for the 
specific performance of the original contract, 
and to stay the action at law : Field, that the 
rescission of the contract was only condition­
al. M. then undertaking not to disturb the 
plaintiff in possession ; that tbe use made of 
the contract at the trial at law re-established 
it as against M. and his co-defendant, and 
that the plaintiff was entitled to a decree for 
specific performance, and to a perpetual in­
junction against the action at law. Stuart 
v. McXab. 10 Or. 234.

Conveyance Accepted.1—TT.D.C, agreed 
in writing with f\ f*. on 17th January. 1882. 
to sell to him lots 37 and 30 for $5.450. pay­
able $1.701 on tbe delivery of the deed, and 
upon the title to lot 37 being found satisfac­
tory to C. C. or his solicitor, and upon a quit 
claim deed of lot 30 being delivered ; the bal­
ance to be secured by mortgage ; said sale to 
be completed within thirty days, otherwise 
the deposit of $25 to he forfeited. II. D. C., 
bon A fide believing such to he the case, repre­
sented to C. f\ at tbe time of the sale that a 
patent from the Crown had issued for lot 37. 
and relying on this representation C. C. en­
tered into the agreement and afterwards or­
ally agreed to sell lot 37 at a large advance 
to one R. On 10th February, 1882. the con-
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veyauce was executed. the bulk of tin- pur­
chase uioiivy, having « prior
tlicri'to in « ash, a promissory noie being taken 
fur the balance in lieu of a mortgage. it 
afterwards apis-nrcd that no latteiu had ever 
issued f"r lot :17. and notwithstanding the • l- 
furts of II. If. it was not till -'*th Avril, 
iss.;. that the department at length I'-n'-l a 
nateiii. and then only for four chains of the 
lot leasing ninety links outstanding. In I eb- 
rmirv iSKi. ('. C. had told II. D. < that he 
would not keep the property, that by reason 
of no I ini' tit having issued. It. had withdrawn 
from his offer, and In* demanded his money 
hack with his net nul expenses incurred. 11. 
!► «' relum'd to cancel the sale, ami < . < .
now look these .......... lings to have the sale
rescinded, and the deed delivered mi «" he 
cancelled: Held, that there having been no 
actual fraud, and the deed ol conveyance hav- 
jug been executed. the plaintiff could not have 
the relief sought for. Wilde \. lîibson, 1 II. 
L. Vas. du."» : ltrownlee v. Campbell. •• App. 
V,',s. V2V. and Hart v. Sw ain.', 7 < . I*. 4-- 
distinguished. Comeroii v. 1 <timTOH, 14 D.
It. .'til.

Deficiency In Quantity.! I he plaintiff 
purchased from defendant, who held a bond 
for a deed from one V.. his right m certain 
land, ltefore the purchase mom y was pan 
In plaintiff, and after defendant had obtained 
|,i< deed from V.. defendant conveyed t" a 
railwav I'oiiipaiiv a small part of the lot for 
their road. It appeared that the railway had 
b. "II -nrveved before the sale to the plaintifl . 
that the plaintiff had taken and for some time 
held possession of the land under h s agm-- 
nient: and defendant declared that he was 
remix to convey to the nlaliitiff on receiving 
vhat was due. giving him credit on account 
for the sum paid by the company : Ib id, that 
under these circumstances the plaint ill could 
pot treat the contract as rescinded, ami re­
cover the amount paid by him. with interest, 
as moneys bad and received. /f«/ziio/d* v. 
(Yuirfonl, 12 V. V. It. HW.

After contracting for the purchase .if land, 
the vendee discovered a deficiency in the iptan- 
tit.y sold, and insisted upon an abatement of 
price in respect thereof. After n good deal of 
negotiation ill respect of title as well as lia* 
deficiency, tlie purchaser proposed to waive 
the contract upon condition of the vendor pay­
ing the costs incurred by the purchase, and
......... .. from the time of the contract.
which was acceded to by the vendor. After 
some weeks, a hill of charges was furnished 
to the vendor's solicitor, but la*, objecting to 
some of the items, tendered the amount less 
three items (amounting In all to about 

\
fered to pay the full costs, but this was also 
refused, and a bill xva« tiled praying for the 
specific performance of tla* contract : Held, 
that what had taken place between the soli­
citors was ta» abandonment of tla* contract, 
and that the plaintiff was entitled to have it 
speeilieallv performed. McDonald v. Jarvis,

Delay. | - Where vendors Imd not furnished 
an abstract, notwithstanding repented notices, 
nnd had at length sued at law on a note given 
by the purchaser for part <»f the purchase 
money, the purchaser filed a hill alleging that 
j»y reason of the delay the contract was at an 
end, and praying an injunction to stay the 
suit at law. Th»* vendors failing to justify

their neglect, the court granted the injunc­
tion. II ulton v. Annul roil!/, H Ur. 37V.

Election to Forfeit l!xlc union of
Time,] Plaintiff, on 20th January. IStMl, 
agreed under seal with defendants, to sell to 
them ri'i-tain land for ÿô.dUO; #2.."»<*> to lie 
paid on 1st April, 1 .Stiff, and $2.000 on 1st 
May. I si ni, with interest ; and to convey on 
these payments being made. Defendants cove- 
minted to pay, and that if they made default 
" the agreement should he void and of no 
effect, and all moneys paid thereunder up to 
the time of such d* fault should Is- forfeited to 
tlie plaintiff;" and that time should he of the 
essence of the contract. To an action on this 
covenant, alleging non-payment by defendants, 
ami their neglect to complete the put elms»-, 
defendants pleaded, on equitable grounds, that 
defendants went into possession and paid 
.Sl.tiiHi; hut having made default in a further 
payment, tlie plaintiff evicted and kept them 
mil of possession, and elected to treat the 
agreement as forfeited, whereby the covenant 
lii-came void. At tlie trial it appeared that 
the whole purchase money Wats ifff.ffOO, of 
which si.immi was paid down, and $1,000 more 
on the 7th April, lSfftl, when, by an indorse- 
mi nt under seal on the agreement, the plain­
tiff extended the time for payment of the 

"ha la nee to 2m h May. I***». Defendants had 
taken possession under a previous lease, in 
May. Imm. and expended about 94,000 in 
boring for oil, and had a steam engine ou 
the jiremise-. They wi re not interfered with 
until about the 2."»th May. when they were 
about to move this engine, which the plaintiff 
refused to allow, saying that they lmd for­
feited tin* land, having failed to make their 
payments, and that the projierty was his and 
they were trespassers. He brought several 
men with him. who threatened defendants 
with violence if they attempted to cross the 
fence into the premises, and lie nailed up the 
engine house, refusing to let defendants enter 
it. The plaintifl gave evidence tending to 
shew that his object in this was to obtain 
1 layment. The jury having found for defen­
dants upon the plea:—Held, that, under the 
agreement, defendants were not entitled to 
fe-e ml "ii forfeiture of the moneys paid, hut 
that tin- option was with the plaintifl". i2' 
That there was evidence to go to the jury 
that the plaintiff had elected to forfeit the 
agreement as alleged : and the verdict was up­
held. t3i That the indorsement extending the 
time for payment did not do a way with the 
provision for forfeiture, hut incorporated the 
extended time in the agreement as if originally 
there. Marcus v. Smith, 17 0. 1‘. 41U.

Failure of Title.!—Where upon the sale
of lands the purchaser pays his purchase 
money, and is let into possession, but upon 
a reference it is found the vendor cannot make 
a good title, and the court rescinds the con­
tract, the purchaser is bound to redeliver 
possession, (m Is-ing repaid his purchase 
money, and if In- insists on interest on the 
purchase money ho must submit to account 
for rents and profits. Simmers v. Lrh 21 Hr. 
280.

XX here two owners of land exchange, and 
mutual coiivcynuces are executed, and one of 
tl"*m loses |,is estate in consequence of the 
want of title in his grantor, he is not obliged 
to sue mi the covenants in the deed conveying 
the |iro|»ert.v t.. him. hut may file a hill for a 
rescission of the bargain, and a restoration of
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„u conveyed by him. llose v. Anger,

Fraud. | -Where a party complaining of 
,n iht* execution of a contract filed a 

i,, have it rescinded, and it appeared that 
r meiing the alleged fraud the vendee 

!,i>l continued t<> deal with the property:—
11. , Ili.it oil that account, even if the fraud 
lUii i«.pu dearly established, the vendee was 

m!,'d to the relief prayed : and that the 
i n * must prevail in granting or refusing 

nhere the title m tie' lands in 
, , - iii i> vested in the Crown, as where the 

i e been granted. Ifuicn v. lliat, 1 E.
I IT.

A person agreed with the owners of lands
....... ip purchase of certain lots at stipulated

- and lie was to have a certain time to 
The purpose was to form a company 

at an advance. To facilitate this the 
i were to he concealed. One of the

• - was to write a letter purporting to 
• iiie whole at an advanced price which he

ih<* interest of the other, whose jitdg- 
. -iii h matters parties would be likely 

'it, was not to appear, and he was to 
a letter recommending the transaction.

I i . I was successful; the property was 
, conveyed and paid for. The sliarc- 
c i' I» lore completing the transaction had

• that something was wrong, hut they
i the purchase notwithstanding, and

• •eject to the transaction until after
- had greatly fallen in the market :—

II it the company were entitled to a rc- 
"i the contract, and to an order for 
defendants joint'y to repay the pur-

i v : 1(5 Ur. 117. The court of ap- 
l ' reversing the decree below in this re- 

'•I that it was too late to rescind the 
: Init that the company were entitled 

n i* for payment of the agent’s prolit, 
v.iinst tin* agent himself, and in default 
paying, then against the other parties.

I i )'< trolcuin Oil Co, v. Ilurd, 17 Ur. 
H’1 I pon appeal to the privy council, the

......: the court of error and appeal was
. and it was held that the contract 

i■ • ■ wholly rescinded, the price repaid,
i lie land reconveyed. L. It. 5 1\ C. 221.

In junction to Restrain Second Sale. |
I court will restrain a vendor from sell- 

( old property previously contracted 
• "Id. if the vendee has not been negli*

- m ving out his part of the agreement.
I v. Connu, 3 Ur. 112.

Innocent Misrepresentation—Common 
I —I'uilure of Consideration.]—An exe-

itract for the sale of an interest in 
• not lie rescinded for mere innocent
....ntation. I tut where, by error of

ics and without fraud or deceit,
- been a complete failure of considera-
• • un of equity will rescind the con- 
d comiiel the vendor to return the

- money. Thus where, on the sale of
- claim, it turned out that the whole 

nv v,,|(| was included In prior claims
I*** purchaser got nothing for his 

c contract was rescinded though the 
; acicl in good faith and the transac- 

N (I free from fraud. Cole v. Pope, 20

Judgment against Purchaser.]—Where
•1 • t is registered against the vendee

prior to the conveyances being executed, the 
vendor is not entitled to a rescission of the 
contract in default of payment, but to a de­
cree of foreclosure or sale. Halt v. Push, S

Laches.| — Semble, that the peculiar condi­
tion of real property here, anil the peculiar 
practice which has grown up in relation to 
sales, may require a modification of English 
cases as to the doctrine of laches. O’hafc 
v. Tui/lor, 2 Ur. SI5.

Semble, that when one party to a contract 
(ill which time is not of the essence I desires 
to put an end to the contract in consequence 
of the laches of tin* other party thereto, the 
proper mode of doing so is to give notice that 
unless completed within a period to Is* fixed, 
the contract will be considered at an end. 
lb.

Mistake 1‘rscnation of Mineruls.]—The 
E. (k X. It. W. Co. executed an agreement to 
sell certain lands to 11., who entered into pos­
session, made improvements, and paid the pur­
chase money, whereupon a deed was delivered 
to him which he refused to accept as it re­
served the minerals on the land while the 
agreement was for an unconditional sale. In 
an action by II. for specific performance of 
the agreement the company contended that in 

! its conveyances the word " land " was always 
used as meaning laud minus the minerals: - 
Held, reversing H It. C. Hep. 22\ that the 

I contract for sale being expressed in unamhi- 
| guous language, and 11. having had no notice 
! of any reservations, it could not lie rescinded 

oil the ground of mistake and he was entitled 
to a decree for specific performance. Hobbs 
v. l.sijHiinult an<l A a nui mu K. IV. Co., 2U S. 
C. It. 450.

Purchaser’s Right. |—A purchaser can­
not file a bill to rescind his contract, but 
must wait until the vendor attempts to en­
force it. Mclionald v. (Jurrett, 7 Ur. tiUti.

Refraining from Bidding. | — Where, 
at a sale under a power in a mortgage, out 
of twenty-five or thirty jiersous at a sale,

\ three or four were induced to refrain from 
■ bidding, because they were informed that a 

liersmt attending intended to buy the property 
for the family of the debtor, the court refused 
to set aside the sale, which was made to such 
person at a small advance upon the upset 
price, although he purchased for the benefit 
of |H*rsons other than the family of the debtor. 
Brown v. Fisher, D Ur. 423.

Representations not Fulfilled. |—The
owner of a mill wrote to an intending pur­
chaser, *’ I will sell the mill as it now stands 
at U„ with all rights and privileges belong­
ing to it, as sold me; and I will guarantee 
to give a head of live feet, by laying out 
about £30 ; but us it is, there are four feet, and 
there is water enough to run ten run of 
stones if necessary :"—Held, that these repre­
sentations amounted to express guarantees 
upon the several points embraced in them, 
and it being shewn that a head of five feet 
of water could not be obtained except by an 
outlay of a large sum of money : and that 
raising the water to that height would have 

• the effect of damming buck the water on the 
lands of parties higher up the stream, and 

j also of diverting water to which the riparian 
1 proprietor on the other side of the stream 
I was entitled, the court ordered the agreement
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entered into to lie rescinded, nml the vendor 
iu im.v tin- costs of the -uit nml tho nmoimt 
expended in repairing the premises hv tin* 
vendee, who was to nnount for rents and pro­
fits during liis possession. Cu/i v. Hubert, tl 
Ur. 312.

M S" * ltA, D AXI> Ml-SItKIMtKsKNTATION, V.—

X. Vendor’s Lien.

Advances Vofirc.]- W. S., being in- 
dobted tii I?. & Co., who held a saw mill and 
timber license, &<-.. belonging to W. S. in 
their own name, as security therefor, wrote

them that lie bad arranged with his son 
W. A. S. for the transfer to him of his busi­
ness, and upon his arranging with I!. A: Co. 
the liability of W. S.. that W. A. S. was en­
titled to I»- placed in the position of \V. K. 
with ros|n-(-t to the property held hv |(. \ 
and that on settling that liability tli'-y \u-i-o 
to convey to XX'. A. S. Ity a subsequent agree­
ment XX'. S. agreed with \V. A. S. that the 
latter was to pay off the liabilities of XV. S. 
in two years, upon which XV. S. was to trails 
fer to him other lands than those held by 
It. & Co. Subseipieiit advances wrre nude 
by It. & Co. to XX, A. S. The defendant Ji. 
afterwards paid off It. & Co., and |(, x 
< ". and XX". A. S. joined in conveying the 
property in question to the defetAlnnt It., who 
subsequently made advances to XX". \ S 
nml to his assignee, on his becoming insolven t 
1° <l|ine of these advances the plaintiffs t|,(> 
executors of XV. S. agreed by instrument 
under seal, stipulating that it should m,t 
nlleei their lien ns against any one hut the 
defendant It. They then claimed a Hen on 
the lands for the amount of the liabilities „f 
their testator XV. S. which XV. A. s. had 
agreed to pay as the consideration for Hie 
transfer to him of the business: ||,'d tint
he .«"b llro if ...........
lud had notice of the transaction hehveen
i, „ . "M." ,,,M- *1»"» even
V" b ''eu existed It could .ml be said to be 
at I with notice of it. Sn.lt v. Bnudivt
H K t . it. r, o. it. 1.

Bond. | L. sold land to It., xx bo paid £17.”. 
in cash, amf assumed two mortgages made 
by L. as om-third of the consideration agreed 
on: and a mortgage was executed hv I! to 
secure another third. L.’s wife refusing to' 
liar her doxxvr, a bond was executed bv I!, 
providing for navment of the remaining" one- 
tliird at n certain period. It was arrangi-d 
that, in ease ... the death of L. or his wifP 
before the lime fixed. t!„. money secured bv 
tbe bond xvas to he paid within one vent- 
thereafter to the survivor: Held, that I 
ha.l not xvaived his . for the money si-cured 
by the bond. Rutherford v. Rutin rfonl. 11

Buildings by Vendor Hxtra*.] The 
owner of certain lam! agreed with a company 
to build a factory thereon, which, xvlien com­
pleted, was to Ito corfvnyed to the company 
in return for a certain number of shares. 
1 hiring the progress of the bniiding certain 
extra work for the company, agreed to he pa d 
for In cash, became necessary, and was be­
gun before blit not completed until after 
the cxeiution of tile conveyance to the com­
pany:- lb-id. that the owner l ad no xendor's

lien for the value of the extra xvork. Rc To- 
, / , ,,,, ( o., l'4 O. It. 191.

Endorsed Note.]—A tract of land was 
bought by several parties xvith a view to lay­
ing off a portion into building lots and selling 
it. For greater facility in doing so the 
legal estate xvns vested in one of them, as 
trustee, however, for the several parties inter­
ested. Subsequently one of the owners sold 
out Ids share, receiving in payment notes ,.f 
band made by bis vendee and indorsed by two 
others:—Held, that the vendor retained no 
lien for the purchase money unpaid. Boulton 
v. tiillcajiic, 8 (lr. 2113.

Enforcement. 1- A vendor who lias con­
voyed without receiving the purchase money. 
i< entitled against the vendee to a decree for 
the sale of the property and payment of any 
di-lii-ii-iicy. Where a purchase is made bv one 
in lii< own name, but on the joint behalf of 
himself and another, the decree for payment 
of the purchase money may be against both. 
Suinhr.'-iui v. Burditt, Hi Ur. 11U. See 8 C 
i s Ur. 417.

In case of a decree for unpaid consideration 
money, the sale of the property should lx- pro­
vided for. and in case the same does not real­
ize Millii-icnt to pay the money with arrears 
of interest, there should 1m- a personal decree 
i"f payment of the ha lance by the purchaser. 
Sl.<llII v. Skilly, 18 Ur. 4UÜ.

Equitable Assignment. |—Oil the occa­
sion uf ihe defendant effecting a purchase 
of land from one U.. against whom the plain­
tiff hud a claim for money advanced to effect 
the original purchase jointly by 11. and him­
self, the plaintiff refused to join in the conxey- 
mice of a portion of the land until assured by 
bis solicitor, xxitb defendant's assent, that 
part vf tlic purchase money would be paid to 
the solicitor, out of which the solicitor agreed 
to pay the amount due the plaintiff, where­
upon the plaintiff joined in the conveyance 
to the defendant, which was duly registered. 
The defendant and 11. however made other 
arrangements for discharging all the purchase 
money, no portion of which xvns paid to the 
solicitor or the plaintiff:—Held, that under 
tin- circumstances an equitable assignment 
had heeu made of so much of the purchase 
money as the plaintiff’s demand amounted to. 
and for which purchase money 11. had a ven­
dor's lien: and that the defendant was bound 
to pay the same to the plaintiff. Ariimtiuny 
v. Furr, 11 A. 1C. ISli.

Exchange. |—J. and S., the owners ot" two 
distinct parcels of land, agreed to exchange. 
S.'s land was subject to a mortgage, which 
he agivi-d to pay off but did not : and J. xvns 
compelled to redeem the same:—Held, that 
•I. xx as entitled to a lien on the land conveyed 
by him to S., as for unpaid purchase money, 
for the amount paid to redeem the mortgage. 
Snivy v. Porter, 12 Ur. 540.

Form of Action. |—Where the lorn tee 
of tin- Crown assigned his interest absolutely, 
and the purchaser gave his bond for the pur­
chase money, payable if the title should prove 
good:—Held, that a bill xvas wrong in treat­
ing the transaction as a contract, and pray­
ing specific performance; and that the bill 
must be amended, and a lion prayed, to entitle 
the vendor to relief. Sanderson v. Burdett,
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Infant Purchaser—Mori gage.]—The de­
ni nor, purchased an estate, and 

i .dor a mortgage for the purchase 
I I .' mortgage was afterwards ns- 
ihc plaintiff. On coming of age the 

repudiated the mortgage, but 
v purchase, by bringing an action-

v, ........ . possession. The mortgage, I icing
• : nil infant, was held absolutely

1: 111 it was also held that the mortgage 
I- : „ "ill. a lien for the purchase money re- 
. ; Mi.- vendor, and that such lien passed
i , ,i :'i : iIf by assignment of the mortgage.
i u /-.I' /" '"I. 7 Gr. 501.

Insurance - Incumbrance.]—One of the 
a policy of insurance was that 

uii.brniici' affecting tin- property at 
"T insurance must he mentioned in 

t•,.. !.. at ion. otherwise the policy should
I- 'l b.- property in question had been
mil i l i" iIn- plaintiff and his wife by one 
s '.. in consideration, as expressed
in : iIced, of a then subsisting indebtedness

s I wife to plaintiff, and of a bond
■ if alone to support 8. and wife dur­

ing i livs, who by the said deed released
t ; IT and wife all their claims upon 

■ :' ;" rty. In his application for insur-
plaintiff stated the pro|ierty to be un-

■ n il :• Held, affirming il» (\ I*. 4113,
i- M" lien f'ir purchase money, 

and that the property was not incumlierod. 
1/ \'n " nilural Mutual Assurance ii-
ioviiitioH of ( anada, 18 C. P. 11).

K i ll s upon the equitable doctrine of the 
i ii-'ii fur unpaid purchase money. Ib.

Ib d. that a vendor's lien for unpaid pur- 
. aceording to ihe law of Quebec, 

■■ f ■ male in that Province, was an in- 
■ within the meaning of the ques- 

iii.it behalf in the application for in­
ti this case. Chatillon v. Canadian

I eh ». Co., 27 G. 1’. ISO.
11*11, also, that a person may truly state 

tli ’ i " "'' ii- it building erected on the land.
r ding such vendor’s lien : and also 

tii.it " i iipies such building, notwithstand­
ing lii- sou and son-in-law live with 
hit, lb.

Judgment against Purchaser.! —
".! : " | ut rebase money of an estate was
l' t : "id. anil a creditor of the purchaser
1 notice i sued out nil execution

""Is. under which the premises in
• -old to defendant, who had no-
• “dor’s lien for the unpaid pnr- 

■ ' was held to attach in defend-
And quære, whether, if the 

" sheriff’s sale had been completed 
. the conveyance by the sher- 

1 t have conveyed the property suli- 
- xi'ting equities against the debtor. 
I.'irin, 1 (Jr. 443.

1 . "ct to a vendor’s lien for unpaid 
ti "itey. was sold under execution to
• I' " it bout notice. The execution 

-ubspquently repurchased the land
'"'tiff’s vendee in the name of a 
1 " ho conveyed to a brother of the 

1 : i-ust for the latter, who. having 
; " tti-olvent, made an assignment under

Act of 18<»4 :—Held, that the 
li'-n attached on the land in the 

" assignee ; but, semble, that the 
' dee would have held free from 

1 «» Wagner v. Findlay, 14 Ur. ,r>3.

A vendor’s lien for unpaid purclmse money 
has priority over the lien created by a regis­
tered judgment against the vendee. It lighten 
v. Davis. 4 Ur. 588.

A purchaser of real estate gave bis creditor 
a mortgage thereon for a balance of purchase 
money, which was not registered until after it 
judgment against the purchaser had Ihvh re­
gistered :—Held, that the judgment had prior­
ity over the mortgage, although the deed to 
the purchaser mid never been registered : and 
that the vendor retained no lien for tin- un­
paid purchase money, Uurgcss v. J lu mil, 8 
Ur. 37.

The lien of a vendor for purchase money is 
not waived by his suing and recovering judg­
ment for the amount, although such recovery 
is subsequent to another judgment registered 
against the purchaser. Flint v. Smith, 8 Ur. 
33V.

Judgment against Vendor. |—To an
action for the purchase money of land sold 
and conveyed, defendant pleaded equitably, 
that the plaintiff retained a lien on the land 
in equity for the price, and had an interest 
by reason of such lien, which might he hound 
by judgment : and that two judgments had 

! been recorded against the plaintiff and re­
mained unpaid, for an amount exceeding that 
sued for : Held, on demurrer, no defence. 
Sliaic v. Ross, 17 U. C. II. 257.

Lands and Chattels. | It. having an in­
terest in unpatented lands, entered into part­
nership with I*, and A., and each acquired an 
undivided one-third in the lands. A. then 
conveyed his third to 1 >., who continued the 
business with It., having tin undivided two- 
thirds, and also ownine chattels in partner­
ship with It. It. afterwards agreed to 
withdraw and sell all his interesi in both land 
and chattels to I), in a “lumping bargain,” 
for £350. Conveyances of the chattels and of 
the real estate were then executed, in which 
the consideration stated was merely nominal, 
and there was no means of distinguishing the 
price of the land from that of the chattels. 
Notes were given for the purchase money, 
and possession of all the chattels was taken 
by I). On a bill filed by indorsees of the 

1 notes against I >. and purchasers under him, 
claiming a lien upon the land: -Held, tii.it 

| tlie mode of sale and the circumstances shewed 
; it to lie the intention of tin- parties that no 

lien should exist. W ilson v. Daniels, V Ur. 
4V1.

Maintenance. |—Land being conveyed in 
| consideration of the vendee providing the 

vendor with maintenance, washing, &c.. the 
| vendor retains a lien for the consideration, 
i Ruine v. Chainnun, U Ur. 338.

Mortgage for Purchase Money -Add-
1 in g claims. I—The vendor of lands, having a 
j mortgage on them for the purchase money,
| accepted from the purchaser a transfer of 
j other lands, the price of which he indorsed 
I on the mortgage : and the lands so transferred 

being subject to incumbrances, the vendor 
took from the purchasers their bond to dis­
charge them, and they having failed to do this 
the vendor was held entitled to claim under 

! his mortgage against the lands sold by him 
tlie amount of such incumbrances, the rights 

| of no third party having in the meantime 
I intervened. Muttlson v. ,1/oore, 8 Ur. 448.
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Mortgage. on the -Utli August,
1ST4. 'ul'l Iniul in olio <1. for J?S.5tMt. and took 
n mortgage on tin* property for Sd.uoo. ami 
two joint notes of G. and M. for the balance: 

■—Held, that having taken a mortgage on 
the land for part of the purchase money, ha<l 
waived his vendor's lien for the remainder. 
Dri/fill v. McFall. 41 V. <\ It. til3.

Where a vendor on the sale of land takes 
a mortgage thereon for part "f the prb-o 
agreed to he paid, he loses his lien for such 
portion as remains unsecured. Anderson v. 
Trott, IV Gr. 010.

--------- Notes. 1—On the sale of land the
purchaser paid a certain sum, gave n mort­
gage on other property of his for another 
portion : and for the balance four notes were 
to be given, made by the purchaser, ami such 
other persons as would render them saleable 
without indorsement by the vendor. Only 
one of the notes was delivered: Held, that 
the vendor retained no lien. Ih a,nr v. 
Smith, 11 Gr. 570.

Note. | A vendor who takes ns security 
for the purchase money the joint and several 
notes of the vendis* ami a surety, does not lose 
bis lien on the estate for the purchase money, 
though lie took no mortgage therefor. i'nl- 
bartie v. Thomas. . Gr. Pi'J.

See, also. Mit, b it v. Medaffey, <1 Gr. 301.

On a sale of land for £3.1 Hid, the purchaser 
paid_ on the execution of the conveyance 
£3.7.Hi. and gave Ins notes for the balance, 
uiyable in three and four years: afterwards 
ie mortgaged to his father for the £3.7.-111 

alleged to have been advanced by him to his 
son to effect the purchase. The purchaser 
died intestate without issue, and before the 
notes loll due the vendor tiled a hill against 
the father as heir-at-law. alleging that he 
intended to sell the property <o as to defeat 
the vendor's lien, and praying that it might 
lie declared that he had a lirst lien upon 
llic estate for the amount due him:—Held, 
that he was entitled to a deem* for that pur­
pose. hm without tosis. To aids v. Pourll,

<ln the sale of land notes were taken by 
the vendor for a portion of the purchase 
money: Held, that the vendor retained his 
lien for the amount unpaid, although, in fad, 
lie did not Intend to retain any lien: and one* 
witness swore that “the noies were taken 
in payment of the land "—it appearing that 
|here was no agreement thaï there should 
be no lien. McDonald v. McDonald, HI Gr

The vendor took promissory notes for the 
purchase money, indorsed anil sold sonic of 
them, and was liable on these in case of non-
............. by the makers: Held, that on the
sale of the property these were entitled in
priority of pay.... lit over the notes retained
b.v the vendor. In such a case mues indorsed
without .....ourse are payable pari passu with
the retained Holes. O'Dun on line v. Hcmbn.f7
IV Gr. 95.

Parties.]—In a suit to enforce a lien for 
an annuity secured upon real estate, it is 
not necessary to make the personal represen­
tative of the person bound to pay a party, 
unless an account of the personal estate of

the deceased is asked. Paine v. Chapman,
7 Gr. 179.

Where a suit to enforce by sale a vendor's 
lien is instituted against the heirs-at-law of 
the purchaser, the widow of the vendee is a 
necessary party in respect of her right to 
dower, lb.

Payment into Court.]—The order of 
the 3Vth June, 18111, directing money ordered 
to be paid, to be paid into some bank, does 
not apply to a suit b.v a vendor to enforce 
his lien for purchase money. In a suit of 
this nature, it is not necessary that the affi­
davit of the plaintiff as to non-payment should 
negative the fact of possession or the receipt 
of rents and profits. Satcdon v. II catty, 1 L'h. 
Ch. 354.

Performance of Agreement.]—In the
absence of agreement or circumstances oper­
ating to the contrary a vendor's lien arises 
whenever land is conveyed in consideration 
of acts lo be done by the grantee: the right 
is not limited to cases of conveyance for a 
money consideration. Where, therefore, upon 
the partition of a piece of land held by ten­
ants in common, one grantee, ns purl of the 
consideration for his grant, covenanted to ob­
tain for the other tenants in common a re­
lease of the contingent interest of two persons 
in the land conveyed to them, it was held 
that a lien attached upon the portion con­
veyed to him for the due performance of this 
covenant. Il'ord v. Wilbur, 35 A. II. 262,

Railway.| It is clearly settled that the 
rights and franchises of n railway company 
do not prevail over a vendor's lien; and where 
land was sold to a railway company, for the 
purposes uf the road, and a mortgage taken 
io secure the unpaid purchase money:—livid, 
that the lien was not lost. Colt v. Crie ami 
Xiayara It. IF. Co., 15 Gr. 637.

l or compensation for lands taken by rail­
way company. See Itott v. (hand Trunk It. 
H . Co., 10 C). It. 447.

Retiring Partner.)—One of two pnrt-
i tiers mi miring conveyed all his interest in 

the partnership lands, mill, and stock-in-trade, 
i" the remaining partner, who gave him 
lii~ iiolejur £51 HI. payable on the 1st Septem­
ber, 1SI17. agreeing at the same time, In case 
"I bis effecting a sale of the premises before 

1 that time, to pay the note though not due. 
There was no evidence of any express agree­
ment for lien on the property assigned:— 
llrld, that the cimmistauces negatived the re­
tention of any vendor's lien by the retiring 
partner, it at hern v. Short, 14 Gr. 354.

Sale before Chancery Act.]—Sec Davit
v. Sender, 4 Gr. 630.

Special Act Itnffaln and Lake Huron 
Itailicay.]—See Paterson v. Ituffalu and Lake 
Huron It. IF. Co., 17 Gr. 531.

Surety.]— T).. having negotiated for the 
purchase of unpatented lands, and the vendee 
• if the Crown requiring security for the pur- 
chase money, obtained from bis father a 
letter addressed to himself as follows: “If 

.v,,u make the contemplated purchase from II. 
"f wild lands, amounting to 10.000 acres, 
hi Sr. per acre, and deducting all amounts due 
<>r hereafter payable on the same, I will be­
come your security for the payment of the
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.,i on the Crown lands. anil Interest ; 
a, | .... miiTU't on all cl*wled lands. P.S.—
I wüi MP you have £2.<MH» to pay in cash 
v papers are signed." The vendor
lx,/ ,diiveyed to the son, and taken the
: ;uf the* father for the price above the

in in. and without any reference to it. one 
nf ■ Ii tKinds was subsequently delivered up 
M i . father upon other security being given,
, largi- portion of the lands to which it 
p . d having been conveyed by the son to 
I,,.. M . r Held, that the vendor was not 

. | |„ enforce his lien against these lands 
hands of the father, for the portion of 

■ j.iMHi remaining unpaid; but that his 
,... *,n for would attach only upon the lands 

mug in the possession of the son. Ilelli-
Iin kson, 9 Hr. 414.

1 ; i .m iple that a vendor, by taking from
n j in. lia'iT an indorsed note ns security for 

: i | purchase money, does not lose his 
, : : r‘s lieu, is equally applicable where the 

,i : > given is a bond, in which a third 
I»t- i joins as surety. Sheunun v. 1‘amill,

Timber. |- The plaintiff sold woodland to 
<M liants on credit ; stipulating that any 
ii! i or timber removed from the prem- 
Hi - defendants should be paid for at speci­
fic rate», if the plaintiff should demand such 
pa; \ tit. the sums so paid to Is- credited 
to 1 fendants on instalments due or to become 

I••■fendants cut a quantity of cordwood, 
and i'ii' removing it before making the pny- 
i - Held, that the plaintiff, as vendor, 
had no lien on the cordwood. and was not 
< in restrain the removal of what had 
bei a. Smith v. Hell. 11 Ur. 519.

Vendor's Creditor Enforcing Lien.]
A lull was filed by a creditor against his 

r to obtain the benefit of a vendor's lien, 
and he decree declared the lands (four par- 

- ihject to the lien for unpaid purchase 
id directed an account to be taken 

hit was due to the vendor, and also to 
a ntiff and other incumbrancers. It 

I i hut to one of the four parcels the 
had not any title: and that the pur-

............ I been of all nt a gross sum of £2.000.
A' i 'in' aecounts bud been taken, one of 
i ; (lasers tiled a petition praying for a 
ref. 11 nee back, with a view of obtaining an 

■ the purchase money on account 
defect : but. as this would have been 

•'! a varying of tlie decree, which could
............. btained upon a rehearing, the relief

fused; and qunre, whether, after the 
u bad ocnirred and the proceetlings 

id been taken, it would have been 
1 grant leave to rehear. (J'Uonolioc 

V lb ml,, off, 2U Ur. 350.
Uen, 111., VI.

XI. VENDOUS AXD PUllCUASEBS AfT.

Abandonment of Contract. | — On an
■ under B. s. O. 1877 c. 106, a.

lUC'tiou of the abandonment of the 
• : ween the parties cannot be ruiscu. 

v. S/tencer, S V. U. 402.
Assignment of Mortgage. |—In an np-

ui h r the Vendors and Purchasers 
s. o. 1sn7 c. 112. it appeared that a

registered memorial of a deed poll or indorse­
ment executed by the party assigning made 
on the back of a mortgage (describing it • 
habendum “ to have and to hold the said mort­
gaged premises unto (assigneet his heirs and 
assigns. Am. . . . subject to the provisos
and conditions in said mortgage, which said 
deed poll or indorsement bv way of assign­
ment. is witnessed," &c.. was offered ns evi­
dence of the assignment : — Held, sufficient. 
Ife Mura. 10 O. It. 391.

Infants—Settlement.] —Though on a bill 
tiled for specific performance if the infant 
children ultimately entitled under the settle­
ment were made parties, the court might order 
tlie completion of the sale and payment of the 
money into court for investment, where the 
corpus of the estate would be protected for 
the children, yet on application under the 
Vendors and Purchasers Act, in the absence 
of the other parties to the settlement, it would 
not compel the purchaser to accept the title. 
In re Treheen and Horner, 28 Ur. 924.

Mortgage —Receipt.\—A mortgage which 
contains an acknowledgment of receipt of the 
mortgage money, but no covenant for repay­
ment of money, does not of itself afford con­
clusive evidence of a debt, ao that the mort 
gngee or his assigns can maintain an action 
for its recovery. In this case it was shewn 
that no money was ever advanced by tlie mort­
gagee to defendant, the mortgagor, hut that 
the mortgage was given for a debt due by de­
fendant to one (_'., who in consideration of 
getting it agreed to relieve defendant from all 
personal liability; and the plaintiffs, assignees 
of the mortgage, were held not entitled to re­
cover. Uuiere, whether s. 1, s.-s. 4. and s. 2 
of the Vendors and Purchasers Act. It. S.
11. I<77 c. 109, apply to such an action us 
this, or only to actions where the title to 
laud is in question. I,tuition Loan Co. v. 
Smyth, 32 C. P. 530.

Purchaser's Subsequent Default.] —
If under It. S. O. 1877 c. 199. the ..... . ad­
judicates upon a question of title between ven­
dor and purchaser, and directs the purchaser 
to carry out his contract, and th : purchaser 
then fails to carry out the contract, it is un­
necessary to bring an action for specific per­
formance of the contract; the requisite relief 
may be had on notice of motion for payment 
of the purchase money, or in default a re­
sale, Ac. Re Craig, 10 P. R. 33.

Scope of Inquiry. |—The Act R. S. O. 
1S77 c. Kill, is intended to provide for a 
simple case where there is no dispute as to the 
validity of the contract and the court ought 
not to enter upon the question of the validity 
of the title, until it is decided that the con­
tract is binding. Henderson v. Sjieneer, 8 P. 
R. 402, not followed. Re Robirtson and 
Jtayuneau, 9 P. It. 288.

On a petition under the Vendors and Pur­
chasers Act, the question of the existence or 
tin* validity of the contract for sale cannot he 
tried, hut only those matters which would Is* 
entertained upon a reference as to title under 
a decree fur specific jierformatice. The only 
parties necessary on such a petition are those 
who would lie parties to a suit for specific 
performaiK and therefore mortgagees who 
had been joined were dismissed with their 
costs. Re Mm \ abb. 1 O. R. 94.

See Re llim/htnii und Wriggles worth, 5 O.
It. Oil.
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Scope of Reference. | - The plaintiffs
having agreed to lease to the defendants a 
certain property known as the " alternative 
site." for Mieees-^ive terms of lift y years, dur­
ing all time then to come, at a lixod rental, an 
order was made, by consent, upon a petition 
by the defendants under the Vendors and Pur­
chaser» Act. directing the plaintiffs. to deliver 
to the iM'titioners an abstract ol title ot the 
pro|ierty. "and that it lie referred to J. S. < 
referee ; and that all matters as to time of 
delivery of the abstract, the sufficiency there­
of, and all subsequent questions arising out of 
or connected with the title to the said site, 
and the carrying out of the said agreements 
respecting the making of title to and the 
conveying of the said alternative site, lie from 
time to time determined by the said referee, 
including the costs of the said reference, sub­
ject to appeal." Pursuant to this order, nil 
abstract was carried into the referee's office 
and tiie title was accepted by the defendants, 
who had before this been and since continued 
in possession of the property. The terms of 
the lease not having been settled by the 
referee, and no rent having been paid by the 
defendant:., while the reference was still pend­
ing this action was brought to recover the 
rent of the property from the time at which it 
was agreed the tirsi term should begin. ISy 
s. 4 of the Vendors and Purchasers Act. I!. 
S. < >. 1S'.»7 c. Id I. any question arising our 
of or connected with the contract, excepting 
a question affecting the existence or validity 
of the contract, may lie the subject of adjudi­
cation Held, that the order directed a refer­
ence of all questions and matters arising out 
of the agreements and the carrying of them 
into effect : that the settlement and payment 
of the rent was one of the matters virtually, 
if not expressly, embraced in the reference : 
that it was a matter in respect of which an 
order might Is- made under <. 4: that the 
plaintiffs could not. without the leave of the 
court, single out one of the matters so pend 
ing and bring and sustain a separate action 
in regard to it: and therefore this action 
should be periietnally staved. Frank \. Mas- 
nett. - My. A K. 'ils. I tell v. O’Keilly. Sdi. 
& l.ef. 4 dO, and I‘rot hero v. Phelps. |„ ,|. 
Ch. 1 (I.", referred to. ('tty of Toronto v. 
Canadian Pacific /.’. IV. ('<>„ is P. |(. :;74.

Unorganized Territory. | Notwith­
standing anything in It. S. O. 1*417 pm, w 
7. and It. S. O. 1st 17 . M. s IV,. Judges of 
district courts who are local Judges of the 
high court, have no jurisdiction to deal with 
applications under the Vendors and Pur­
chasers Act. or under the Land Titles Act. 
In n \lirhiH and Pinner steam Xariontion 
Co., ::i U. It. Ml».

XII. Miscellaxeovs Cases.

Agreement or Assignment.]—Articles 
of agreement between O. of. &»•.. and S. of 
&c.. witnesseth that the said u. hath agreed 
to sell, and by these present* doth bargain 
and sell unto said S„ all and singular that 
certain leasehold property, being composed of. 
&<•.. for i'iifiO, to In- paid n* follows : £.”,(» 
down and the remainder in four equal annual 
instalments. Then followed a covenant by u. 
that if S. should duly pay said sums, and 
should pay and save harmless said ( l. from 
the rent due by the leases under which 1V 
held, then ( >. would assign and convey said

leasehold, and the appurtenances thereof, to 
S. :—Held, an agreement to assign only, not 
an assignment of I t.'s interest. Taylor v, 
Sutton, 18 U. C. It. (115.

Appurtenance*. I — K., the plaintiff, a 
barrister and solicitor, who had been in the 
habit of acting professionally for the dé­
tendant. purchased from the defendant a 
•' cottage and lot on the south-east corner of 
(ierrard and Jarvis streets, in Toronto”— 
tlie conveyance for which was prepared by the 
plaint 1 :i under the Short Forms of Convey­
ance- Act. describing the premises by metis 
and bounds. These premises and a small addi­
tional portion of land were occupied by one 
L., as tenant of the defendant, and at the 
extreme limit thereof was a water-closet, 
which at the time of the conveyance to the 
plaintiff was used with the premises :—Held, 
that the water-closet passed as appurtenant 
iu the collage, although distant nearly two 
feet from the extreme limit of the land con­
veyed to the plaintiff, and although defendant 
swore that lie had never intended to convey 
anv interest therein to the plaintiff. Kerr v. 
foghill, Si Hr. ITS*.

Assignment X ovation—Surety.J — An
agreement for the purchase and sale of certain 
-pecilied lots of land in consideration of a 
price payable partly in cash and partly by de­
ferred instalments on dates therein specilied 
was subject to payments being made iu ad­
vance of those dales under a proviso that 
" the company will discharge any of said lots 
on payment of the proportion of the purchase 
price applicable on each.” The vendee assign­
ed all Ins interest in the agreement to a third 
party by a written assignment registered in 
the vendors' office and at the time there were 
several conversations between the three par­
ties as to the substitution of the assignee as 
purchaser of the lots iu the place of the 
original vendee. The vendors afterwards 
accepted from the assignee several payments 
upon interest and upon account of the prin­
cipal remaining due from time to time as 
lots and parts of lots were sold by him, and 
without the knowledge of the vendee arranged 
ti schedule apportioning the amounts of pay­
ments to be made for releases of lots sold 
based on their supposed values, and in fact re­
leased lots and parts of lots so sold and con­
ven'd them to sub purchasers upon payments 
according to this schedule and not in the ratio 
of the full number of lots to the unpaid 
balance of the price and without payment of 
all interest owing at the time sales were made. 
The vendors charged the assignee with and 
accepted from him compound interest and also 
allowed the assignee an extension of time for 
the payment of certain interest overdue and 
thus dealt with him in res|»cct to the property 
in a manner different from the provisions of 
1 lie agreement in reference to the conveyance 
of lots to sub-purchasers :—Held, that the 
dealings between the vendors and the assignee 
did not effect a novation by the substitution 
of him as debtor in the place of the original 
vendee, or release the vendee from liability 
•mder the original agreement. Held, also, that 
though the course of dealing did not change 
the relation of the parties to that of principal 
creditor, debtor and surety, notice to the 
vendors of the assignment and their knowled.-e 
that the vendee held the land as security lor 
the lierformanee of the assignee’s obligations 
towards him. bound the vendors so to deal 
with the property as not to affect its value in­
juriously or Impede him in having recourse to
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a security. In a suit taken by tjie ven-
_.i111>( iIh- vendee to recover interest :

, cjuiialile considerations would seem 
siti-tied by treating the company ns 
:ni from the third party on every re- 

l mi of a lot th" lull amount that
y ought to have got from him on a release 

. niin- lot, and as having received on 
im< h transfer all arrears of interest. In the 

any sure indication in the agree- 
ratio of apportionment of payments 

f .r the release of lots sold should be estab- 
adopting the simple arithmetical 

■ : f dividing the amount of the deferred
a- stated in the agreement by the

i .1 i inbiT of lots mentioned therein. WiI*
, ./ S> rill itU # ..»!/.«Ilf/, 2«. S. (’. It. 

If.* I.iind Security Company v. Wilton,
22 A. it. 151.

Church Property — Sale of.] — See

Commission to Agents on Sales. |—See
IVIN, ir.u, and Agent.

Crops. I Held, that on the finding of the 
jin n ibis case the plaintiff must be taken 

paid the full price of the crop at the
;* ! ilu- bargain for its purchase, and the 

*1* I . ! > being ns complete ns the cirvum- 
v' mild admit of, 11.’s interest passed 

a; it vmo to the plaintiff, and could not 
l- .".ted by the subsequent sale to defen- 

• Il nul y v. Arnold, 10 C. V. 42.

• to he sown upon certain land may 
In* -ubjeet of sale, ns any other after 
a : property, and the profierty in them 
"ill ; -, when sown, if they are so described

- * apalile of Is'ing identified when ac- 
I. Uran» v. Auatin, 7 A. It. Oil.

Disputing Title.]—It was proved that 
def. i il.mt went into possession as assignee of 
a ; a to whom the plaintiff Imd given a
l"*i 1 fur a deed ; that he had received in- 

a> in the payments required h.v the 
I*" i l*nt lie had expressly promised to go 
otr possession if such payments were not 

*1 that he was in default. This bond 
" a defendant’s possession, and he had
! **1 i ni ice to produce it:—Held, that de-
! 1 it could not dispute the plaintiff's title; 

at the bond not being produced, no 
■'■iry evidence was required of its con- 

il. Lount v. Sim paon, î» V. C. It. 
544

Insurable Interest of Vendor and
Purchaser.]—See INSURANCE. III.

Possession under Contract —Title from 
' I A person who makes an ngree-

purchase land from another, and en-
■ i"i"ession of the land under the 

""it. which he subsequently fails to
■ in not defend an action of ejectment 
by the heir of the vendor for breach 
nient, by shewing a title purchased 
bead ; he must first surrender up the 
n taken under the contract of pur-

Uoc ,I. Mill v. Mill, 2 U. C. It. 20.
Rights of Creditors of Purchaser.]—

interest in land ns vendee, but bad 
’"tit in paying the purchase money 

'b-ruise. The plaintiff. It., and one If. 
citions in the sheriff's hands on judg-
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ments recovered at law against W.. II."s exe­
cution having priority. The plaintiffs It. and 
If. (the latter having the control of II.'s exe­
cutions) severally inquired of the vendor 
whether, if-he purchased at sheriff's sale, the 
vendor would give him the benefit of the con­
tract ; and each had received a favourable an­
swer. The defendant 1). liecame the pur­
chaser at sheriff's sale at a fair price. Mean­
while the vendor had brought ejectment to put 
un end to the original contract ; and after the 
sheriff's sale, executed a writ of hah. fuc. 
fioss., but subsequently received payment from 
1». of the arrears, without objection by 11. 
Two years afterwards It., who had kept alive 
his executions against W.'s land, filed a bill 
against !>., claiming that he. It., was en­
titled to a lien on the interest acquired by 1). 
in the land under this agreement with the 
vendor. Kill dismissed with costs, affirming 
the decree reported 11 tir. 41HJ. Iturnhum v. 
Ucnniatoun, 12 (Jr. 135.

Vendor Accounting for Purchase 
Money.]—Held, affirming 2tl <ir. 1, that the 
evidence shewed that the deceased, the plain­
tiffs' father, was the owner of half of lot 18: 
that the whole of the land having been sold 
with his assent, and the whole of the pur­
chase money received by the defendant, it 
was so received for their joint use and 
benefit ; and that the plaintiffs were there­
fore entitled to an account. Held. also, that 
the right to claim the purchase money did not 
arise till the sale, and therefore the Statute 
of Limitations did not prejudice the plaintiffs’ 
claim. Curry v. Curry, 4 A. 11. 68.

Sec Assessment and Taxes— Fixtures, IV. 
—Set-off. I. 7—Specific Performance.

VENDORS AND PURCHASERS ACT.

Sec Vendor and Purchaser. XI.

VENDOR’S LIEN.

Sec Vendor and Purchaser. X.

VENIRE.

See Trial. IX. 5.

VENIRE DE NOVO.

See Pleading—Pleading at Law refore 
the Judicature Act, VIII.

VENIRE FACIAS.

Sec Criminal Law.



7267 WAIVER. 7268

VENUE.

See County Courts, IV. 1—Criminal Law, 
VIII. 7 -Defamation. XI. 4- K.tkcT-
MENT, VI. 19—PLEADI.M, I'LEAD! NO AT 
LAW RELOUE Till. .1UUICATUHE ACT, IV.
0— Pleading in Equity revoke the 
•I UIUCATURE At T. 111. 7 I'Ll A DING 
since the Judicature Act. XII.— 
Thial, XV.

VERDICT.
Seo New Trial. XX'II.—Practice—Prac­

tice at Law iiu ori: i iie Ji hh ah re 
Act. XXII.—ItEi-i.EviN. II. 5—Trial,
XVI.

VESTING ORDER.

See Vendor and Purc haser, VIII. 5.

VICE-ADMIRALTY COURT.
See Constitutional Law, II. 21.

VOLUNTARY CONVEYANCE.

See Fraud and Misrepresentation. III. 
2 (c).

VOTERS.

See Intoxicati.no Liquors. IV. 2-Munic i- 
pae ^Corporations. XIX 14—Paulia-

VOTERS’ LIST.

See Intoxic ait no Liquors, IX". 2—Parlia­
ment. I. 12 ini.

VOTING.

See Parliament. I. 13—Railway, IV. 3.

WAGES.

See Master and Servant. II. 5—Ship, XX".

WAIVER.

Of breach of contract and resort for re­
covery of money paid. Murray v. Il utchiinon.
14 A. R. 4M».

Of claims against the Crown. Starrs v. 
The Queen, 1 Kx. < *. It. 301; McQreevg v. 
The Queen, ib. 321. Is S. C. It. 371 : Peterson 
v. The Queen. 2 Lx. C. It. 07; The Queen v. 
AJalcolm, 2 Lx. C. It. 357.

Of claim under chattel mortgage by direct 
ing sberilf in sell. Seysicorth v. Alcridcn 
Silver Plating Co., 3 U. It. 413.

Of condition for inspection iu contract for 
purchase of grain. tioodull v. Smith. 4'i V. 
C. It. 3Mt.

Of condition in lire insurance policy. .1 tin» 
Assurance Co. v. Pro [null. 29 S. C. It. 537.

t »f condition making time the essence of the 
contract, by receipt of money after default. 
Ihmonst v. II el me. 22 Or. 433.

t »f condition ii'i|tiirlng the approval of the 
court to sale, by acipiiescing in proceedings
10 perfect tin* title. McDonald v. (Jarrctt. 7

< »f deed of composition and discharge, by 
arbitration on plaintilf's claim. Piygeun v. 
Marlin. 25 C. 1*. 233.

Of defect in title to certain leases, by not 
repudiating bargain after discovering it. 
Patterson v. I ricin, 21 C. P. 132.

Of delay in delivering particulars of set-, 
oil', by nut refusing to receive them, ,1/c- 
Leilan v. McManus, 1 V. V. R. 271.

Of delay in proceeding on bill, by filing an­
swer. Cotton v. Lodgers, 7 P. R. 423.

Of excessive consignment of goods, (jood- 
year Lubber Co. v. Poster. 1 O. R. 242.

Of forfeiture by non-payment of assess­
ments by member of benefit association. 
Suyremv Tent Knights of the Marubees of the
11 orld v. IIilliker. 29 S. C. It. 397.

Of forfeiture by non-payment of instalment 
on sale of land, by receint of interest. Har­
bor v. Allen, ti C. P. 329.

of forfeiture, by receipt of rent. Dobson v. 
Soolluran, 15 O. R. 15.

t »f forfeiture of breach of covenant to re­
pair. Leighton v. Medley. 1 O. R. 207: 
II older ness v. Lang, 11 U. R. 1.

Of illegality vitiating a contract, by con­
duct or pleading. Association St. Jean 
Ha yliste v. Brault, 30 S. V. It. 598.

of inspection of timber under contract of 
sale. .1 itvheson v. Cook, 37 V. (_'. It. 490.

Ol insufficiency of resolution of school trus- 
le.'s reipiiring money for school purposes, h.v 
passing by law in pursuance thereof. He 
Sando i< h School Trustees and Town of Sand­
wich. 23 U. C. It. G39.

t >(' insufficiency of sureties in bond to the 
sberiiT, by taking assignment thereof. Kerr 
j. .l./j1/;,r""- 1 • r- K- 170; S. C.. 12 C.

Of irregularity, by appearance and plead­
ing to summons of justice of the peace.
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' v, Bernard. 4 O. It. 1503: Regina v.
11 11. It. <>14 : Regina v. /foe, Hi O.

It 1 '

( i rregulnrifv in quieting titles proceeding. 
R> IImils. 12 V. It. 430.

n irregularity in return of commission. 
I>,i, . Ihilling, 9 P. It. 500.

i - i r. L'ularity in service, by admission of 
«,.r Ut xaniler v. II 13 C. L. J. 224.

Of irregularity in service, by service of 
i arpenter v. t.'iiy of Hamilton, 2

I > !!|. lianics' lien. Makins v. Robinson, 
•i o It. 1.

Of notice of application for certiorari. 
/,-. 11 hitakir. 34 O. It. 437.

o iiui ice of dishonour. Blackley v. Me- 
- i>; A. It. 29Û ; Britton v. Milsom, 19 A.
It. 'Hi.

of imi ii • ,)f distress, S hulls v. Reddick. 43 
I r. It. I'm.

i if ,:i, •• to arbitrator of time and place 
f,,i sr.miig award. Sorvcll v. Canada 
> / .a /,*. 11 . Co.. 9 A. It. 310.

of notice to quit, by payment of rent after 
■ brought. Lawton v. Rosenberg, 11 O.

It. 199.

of i ni ii^ to vendor of defect in machinery 
soM. Tomlinson v. Morris, 12 O. It. 311.

of objections, by giving cognovit. Doc d. 
I\> rr v. Sell off, 9 V. V. It. ISO.

of objection by railway company to right of 
i; >hii. p.ility to receive preferential bonds. 
/ ■•/./, <>i LI do n v. Toronto and A ipissing

J1 Ur. 896.

of bicction that no notice to reply served.
id, 8 r. it. i'»u.

Of objection to affidavit of service, by 
«•of service. Rc Lake, 42 V. C. It.

• >f objection to assessment. Ex parte
/ ,11S. V. It. 4*4.

o' objection to examination before nmgis- 
.liter submitting to it. Regina v.

/>• -///. no. it. 2io.
11 ’ j. ctimi to finding of arbitrators. Con-

' nnadian Pacific R. 11". Co., 10 O. It.

1 ' bj'i-iion to judgment signed after such 
without appearance by defendant, by 
-.1 inst the judgment on other grounds, 
v. Hi and Trunk R. IV. • 17 V. <’.

i: 172.

"bjection to jurisdiction, by application 
b j trial. In re Evans v. Sutton, 8 P.

i- tion to jurisdiction on appeal to 
-■ '<b»ns, by applying to postpone. In 

v. II onnucott, 23 V. (’."It. Oil.

Of objection to misnomer of corporation in 
by-law. by moving against il. Either v.
1 oirnship of Vaughan. 10 U. C. It. 492.

Of objection to recognizance on appeal to 
sessions. Regina v. Crouch. 3.1 I’. <’. It. 433.

Of objection to subprenn. by attending there­
under. Stovel v. Coles, 3 Ch. Ch. 302.

Of objection to title. Clarke v. Langley, 
10 P. It. 2<IS.

Of objection to title, by taking conveyance 
or vesting order. Bull v. Harper, 0 P. It. 30.

Of objection to trial without a jury, by pro­
ceeding with I he defence. Denmark v. ,1/c- 
Conaghg, 29 (’. P. 503.

Of objection to want of notice to appear 
before court of revision, by appearance. 
Regina v. Court of Revision of Cornuall, 2.1 
U. C. R. 280.

Of objection to want of similiter, by giving 
notice of trial. Archibald v. Cameron, 1 1\ 
B. 138.

Of objection to witness, by afterwards call­
ing him. Halt v. Shannon, E. T. 2 Viet.

Of omission to file new declaration after re­
moval of case by certiorari, by going to trial 
without objection. Fulton v. tlrand Trunk 
R. IV. Co., 17 U. C. It. 428.

Of order for particulars, by giving notice 
to proceed to trial. Cilmour v. Strong, 7 P. 
It. 154.

Of order to set aside judgment of non pros., 
by delay in taking it out. Herr v. Douglass, 
4 P. It. 102; S. C„ 2(1 V. C. It. 357.

Of personal liability on note. Brotcn v. 
IIowland, 9 O. It. 48. 15 A. It. 750.

Of prescription of actions for personal in­
juries by failure to plead. City of Montreal 
v. Met ice. 30 8. C. It. 582.

Of presentment and notice of dishonour. 
Blackley v. McCabe, 10 A. It. 295.

Of priority of rights of the Crown, by 
acceptance of dividends. The (Jucen v. Bank 
of A ora Scotia, 11 S. C. It. 1.

Of priority over judgment by purchasers of 
land. .1/c(>uc*tien v. Campbell, 8 tir. 242.

Of proof of preliminary proceedings re­
quired to give jurisdiction, by going to trial 
on the merits. Regina v. Essay, 7 P. It. 290.

Of remedy against sheriff for escape, by 
issuing Ii. fa. Hoskin v. Rubidun. 1 Ch. Ch.

Of remedy by specific performance, bv suing 
at law. MoAvoy v. Simpson, 0 L. J. i»4.

Of right of allegiance, by Crown. Regina 
v. Lynch, 20 V. C. It. 208.

Of right of inspection of goods by purchaser. 
Bullantync v. Il «f*on, 30 C. P. 529.

Of right of mortgagee, a company, bv con­
duct of officers. Rc Town of Cornwall and 
Cornwall II uterworks Co., 30 O. It. 81.
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Of i iglit of property ill good*, by inking 
and discounting note for nurchusc money. 
Manon v. Iticklc, 2 A. It. 291.

Of right of purchaser to compensation from 
vendor for living kept out of possession. by- 
taking n vesting order. Barber v. Barber, 11 
V. It. 137.

Of right of tenant to redeem mortgage.
Martin v. Miles. 6 O. It. 4t*4.

Of right to appeal from order of court, by- 
having --implied with such order. See

Of right io apply for appointment of next 
friend, by asking for time to answer. Mallory 
v. Malloru, IB ('. L. ,1. 82.

Of right to he elected owing to opponentV 
dis-pmlilicatioii. by going to the polls, /ifeyina 
er rel. forward v. I tailor, 1 1'. It. 107.

Of right to complain of work by accept­
ance and delay, iowu of Biehmond v. La foil 
tainc. 3U S. I’. It. IBB.

Of right to consolidate mortgages, by 
proving claim. Kona v. Sh vena on. 7 1*. It. 
120.

Of right to goods sited for. by suing as 
guarding for plaintiff. Barker v. 'l abor. 3

Of right to notice of claim to goods seized 
by collector of customs. I tame v. (arberrii,
10 V. ('. It. 374.

Of right to prohibition, bv admitting juris­
diction. In re i leyliorn ami ,fudge of County 
Court of fSlyin, 2 C. L. .1. 133.

Of right to prohibition, by not objecting at 
the trial. In re Burruwcs, 18 V. 1*. 103.

Of right to rent distrained for. by proceed­
ing under power of attorney from tenant. 
Tyrrell v. Bone, 17 Or. 394.

Of right to security for costs by filing an­
swer. Tcndry v. O'Xcil, 7 V. It. B2.

Of rules of building societies for the pay­
ment of lines by III.- directors. IliJioii v. 
Upper Canada Buildiny Society, 12 Or. 20(1.

Of statutory requirements as to notes 
" given for patent right." hircin v. Burke, 
19 O. It. 201.

Of summons, by entering on defence. 
lleyina v. Bennett. 3 O. It. 43; Benina v. 
Clarke, 19 O. It. tlOJ.

Of time for delivery of goods. Mohan v. 
Iiradburn, 23 V. C. it. 437.

Of time for giving security in interpleader, 
by neglecting to appraise the goods. Black 
v. Reynolds, 43 U. ('. It. 398.

Sec Appeal. II.- Hills of Exchange, IV. 
4, V. 3 — Costs. VII. 2 (gi Division 
Cot UTS. XIX". 7 -EsTOPPEI lNSntANCE.il..
III. — Laches — Landlord ami Tenant. 
XML 3 Lien. VI. Limitation oe a< - 
Ttoxs. VIII. Mibkomeb, IV. New Trial,
VIII. lT.KAIll.NCi— 1T.EAIUM. AT I.AW IIE-
fore the Judicature Act. XL — Pleading

since the Judicature Act, XIII. — Prac­
tice— Practice at Law iiefore the Judica­
ture Act. AVI. 2. XIX. il—Practice since
THE .Il DICATURE Ac T. XIX.—SESSIONS, II. 
In Specific Performance. V. 19 (ft — 
Trial. VII. t> (f)—Vendor and Purchaser.

See further under particular titles.

WARDEN.

See Municipal Corporations, XIX. s.

WAREHOUSEMEN AND WAREHOUSE 
RECEIPTS.

I. Advances by Warehousemen, 7272.

II. Delivery of Goods, 7272.

III. Liaihlity of Warehousemen, 7273.

IV. Lien of Warehousemen. 7273.

V. Warehouse Receipts, 7274.

1. Advances by Warehousemen.

Time for Repayment—Sale of Goods.]
The plaintiff, who was a warehouseman 

and dealer in grain, received in his warehouse 
from defendant between the 1st and 14th Oc­
tober s'12 bushels of barley, and between the 
13th September and 2nd November had ad­
vanced t-> defendant 8242. Disputes having 
arisen, defendant sued the plaintiff for the 
value of the barley, and the plaintiff sued 
defendant in this action for the advance as 
money lent. In the first suit the now plain­
tiff pleaeb-d the money paid, and received the 
hem-lit of it. The jury in this action found 
that the money was advanced upon the grain, 
not to In- repaid until the sale of the grain 
t<> the plaintiff or some one else, and that 
there was no sale to the plaintiff : -Held, that 
this finding entitled defendant to a verdict. 
T rum pour v. Crandall. 31 V. C. R. 9.

II. Delivery of Goods.

Delivery Order—I'ffect of—Constructive 
lhlivery.]—Where A., having 217 bushels of 
wheat stored in IVs warehouse, gave who 
lmd paid the price of the wheat, a delivery 
order upon It., who refused to deliver the 
wheat to until he. It., had been previously 
satisfied in respect of a demand of his own 
against (’.. wholly unconnected with the trans­
action between A. and C. :—Held, that upon 
suc h refusal ('. could sustain an action against 
A. for the non-delivery of the wheat ; the de­
livery order, when given to the purchaser, not 
being an actual delivery of the wheat, hut 
merely an evidence in the hands of the seller 
that lie had the wheat in It.'s warehouse, and 
in the hands of the purchaser that he had the 
right to demand the wheat from B. Proud- 
foot v. Anderson. 7 V. C. It. 373.

Held, that the delivery of warehouse re­
ceipts for flour, and of the delivery orders
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m|'. is not a constructive delivery of nos- 
- i; i.f the Hour. Ueudy v. Uoodenougln, 5 
C. I*. 1«3.

Delivery to Warehouseman — Pur- 
. 'u Property /‘usemy.]—Plaintiffs von- 

!.>r ill*- manufacture of a quantity of 
11-.', which, though invoiced to and paid 

: • plaintiffs, was stored with .. wnrv- 
! m : . in as the goods of the manufacturers,

1 i nM'ii warciioiisc receipts mr uiem.
T;.' i"" i|'ts were transferred by the mnnu-

a-"i-s h. defendants, ns collateral security 
ii.r.'s made to them:—Held, in an in- 

!• i ; i*• i* to try the right to the goods, that 
i; iv i 1 not been a sufficient delivery of the 
g. 1 iu puss the property in them to plain- 
i nul that defendants were therefore en- 

- n eed. (Jou an* v. ContolidaU d 
IU ranada. 43 U. C. R. 318.

Wilmot v. Maitland. 3 Hr. 107. post
Ifof*ew, C. P. BIT, pen v.

Ill, Liability of Warehousemen.

Collapse of Warehouse. 1—See It'tfmot 
v. .'•!!■< 12 U. C. It. <541 : Paye v. Defoe. 24
u l: .•'III. 21 A. R. 4«t<5.

Negligence- 1'nloading into Elevator — 
/' Wir Trial.1 — In an action against

■ r« of a grain elevator to recover 
"!• alleged negligence in the care of

" of the grounds of negligence found 
irv was that the grain bad been taken 
elevator from tin- vessel while rain 

-■ and llmt the vessel's hatches had
' ■ protected:—Held, that the respon-

- 1 the defendants did not commence
■ ] 'he grain was delivered to them : that 
th. r. f, •. there was no duty cast upon them 
to !" '• i the grain during the process of un- 

.aiiil a general assessment of dam­
ne- < ! ing been made upon this and other 
-T' !- of negligence, a new trial was or-

h"ini v, Prmrott Elevator Co.. 20 A. 
It. 30 S. C. R. 020.

Receiving Goods to Forward —Com- 
i Carrier.l—A warehouseman receiving

forward, discharges himself by de- 
-• them properly directed to the master 

I. on hoard of his vessel, which is 
in the carrying trade between the 
vliieh the goods were received and

■ liirh they are to he forwarded : and 
-• in the declaration that he received

to be forwarded hv him. does not 
im as a common carrier. Itcekctt v.

I I". 0. R. 188.

IV. I.if.n of Warehousemen.

Estent of Htorayr—General Cliarye*.]— 
i-man has only a lien on the pro- 

"1 for the storage of grain in his 
and not for the general charges 

/.'• n a Id v. Walker. 8 C. P. 37.

Untenable Claim—Annertion of—Tender
1 1 --i' ll. 1—Held, that the mere fact of

" i-'-man who has a lien on goods for 
-mm for storage, claiming also to 
for an uutennhle claim as due either 

’ ’ - 'f or a third person, does not dispense

with u tender of the sum due, and amount 
to a conversion, unless the evidence fairly 
warrants the conclusion that such tender 
would lie useless, as it would be refused ; and 
that in ibis case the evidence set out in the 
case was insufficient for that purpose. Lladu 
v. Morgan. 23 C. 1'. 317.

Sec In re Coleman, 30 U. V. R. 530; 8illt 
v. Uiekford, 20 Gr. 512.

V. Warehouse Receipts.

Assignment of — Properly Panning — 
Chany of Ponnewiion.]—The defendants, 
warehousemen, holding certain grain for one 
M.. gave him a warehouse receipt, which on 
the 3rd September lie indorsed to the plain­
tiff, who bad purchased the grain either 
from or through him. On the 5th September 
the sheriff rereived a fi. fa. against M.. under 
which be seized, and M. having on the 22nd 
made a voluntary assignment in insolvency, 
the sheriff gave an order for the grain to the 
assignee. The plaintiff having brought de­
tinue and trover against defendants, who had 
shipped a portion of the grain to him on the 
23rd October, but retained the rest :—Held, 
that lie was entitled to recover ; that the grain 
passed to the plaintiff by the sale; and there 
was a sufficient change of possession, and the 
only one that the nature of the case permit­
ted. in the fact that upon and after the sale 
the defendants held the grain for the plain­
tiff, instead of for M.. who was not himself in 
actual possession when he sold, Riehardnon 
v. Gray, 20 V. C. R. 3150.

---------  Properly Panning to Purcham r—
Itnnoral without .Yo/ire.]—The plaintiff de­
clared that one <5. had deposited with de­
fendant certain wheat, and obtained from him 
a warehouse receipt therefor: that bv the 
i-ourse of trade such receipt was transferable 
by indorsement, and the property in the wheat 
would pass to an indorsee : that G. sold said 
wheat to the plaintiff, and indorsed to him 
tile receipt : but that, when he presented it to 
the defendant, the latter refused to deliver to 
him ila- wheat. Defendant pleaded that, be­
fore lie bad any notice or knowledge of such 
transfer or sale, the wheat was taken out of 
his warehouse by G. :—Held, a good defence ; 
for at common law the indorsement and trans­
fer of the receipt would clearly not pass the 
property, and C. S. C. c. 54. relied upon by 
the plaintiff, has no application to an abso­
lute sale of goods, but to pledges only, to se­
cure payment of a bill or note negotiated, or 
a debt contracted, when the receipt is indorsed 
over. Glann v. Whitney. 22 V. C. R. 200.

---------  Right to Flue Warehnuneman—Rep-
renrn tat ion an to Quantity—Entoppel.]—De­
fendants gave a receipt to C. II. & Go., stat­
ing that they had received in store and held 
on their (G. II. A Co.'si account 500 bushels 
of wheat. TMnintiff. relying upon this and the 
representations made hv C. II. & Co., pur­
chased from the said C. II. & Co. the sup­
posed 500 bushels of wheat, and took nn as­
signment of the said receipt ns evidence of 
his purchase, and n« authority to defendants 
to deliver the same to plaintiff. In fact, how- 

| ever, the defendants at the date of the re- 
j ceipt had onlv received some 270 bushels on 
: account of C. II. & Co. :—Held, that de- 
I fendants, having given their receipt for 50ft
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lm>hels of wheat. wen- estopis-d from setting 
up that they had not at the ditto thereof the 
quantity of wlient mentioned then-in in -tore 
for <II. & Co. Tlmt from the ovidem e 
it was to lie av-umed that tIn- defendants gave 
this receipt in < II. A Co. for tin- purpose of 
enabling ('. II. A.Co. by means thereof to ~- II 
the amount of wheat then-in mentioned t«> any 
person in whom tln-v offered the same for 
sale, and thereby sullieient privity was estab­
lished Iielween plaintiff and defendants to en­
able him to sue for the dammres he sustained 
by reason of their ( defendant t false n-pré­
sentât ior. IIitlInn v. .s'ilnnon, 11 C. I*. ti<Hi.

-------- s<nirihi— l’ii'iih Person.] -Vndor
f. S. I". C. e. RI. private persons, and not 
hanks alone, are einithd to lak-- warehouse 
receipts, and Fitch right has not I sen inter­
fered with by snbseuuent '■ iri-lalion.
Inn a v. Suivi *tt r. 27 C. 1' -".I. See .s'. C„
1 A. It. 471.

Assignment of. to Bank / n* urn Mr In
twist.|- -A., a warehouseman, insured certain 
wheat with defendant company, and assign­
ed the policy to a hank, to which lie gave a 
warehouse receipt, signed l-y IV. his clerk, 
and indorsed l-v himself. In an action on the 
policy, on behalf of the hank : 11 eld. revers­
ing the judgment in 1*s C. V. 1 !'2. that the 
bank had no insurable interest, as IV was not 
a warehouseman within C. S. <'. <-. .*»I. s. 
8; and that the receipt was not in coiupli 
mice with 21 Viet. <-. 2d. s. 1. not being sigrn-d 
by the warehouseman. Todd \. T.ivi rimnl nml 
London unit Globe Ins. Vo., 20 C. 1*. ”»2.‘V

--------- / ns u rn hi i Interest — (tinier. | A
condition of a policy provided that property 
must Is- insured in the names of the owners. 
It appeared that the polie\ was on grain in­
sured in the name of the plaintiff, who had 
given warehouse receipts for it. indorsed to 
certain hanks : Held, that such hanks were 
the owners by virtue of these receipts, not tie­
pin inti IT ; and the condition was broken. .1 /«- 
It, ill' V. time hist, id Mutual I in Ins. C„.,
:w v. v. u. 4SI.

Extension to Substituted Goods.| A
warehouse receipt described the goods as "40 
bales of corks." nut distinguishing them by 
any separate marks or values. Some of these 
were tak'-n out and replaced by others. It 
appeared that the bales had all distinguishing 
marks, and were of varying values, some 
twice that of others : Held, that the receipt 
only extended to the particular bales in the 
warehouse when the receipt was given, and 
did mu cover other bales which came in after­
wards, in lieu of those taken away. Undo v. 
Morgan, 2!» < '. V. ."17.

--------- Usaije of Trad, —Transferee- In­
junction.] — When a warehouseman had de­
livered warehouse or transfer receipts ton per­
son for 1.IHMI barrels of flour, and afterwards 
delivered over some portion thereof, at the in­
stance of the person who had left it in his 
custody, mi the understanding that tin- ipian- 
tity so delivered out should be made up by 
other flour to be brought to his warehouse, 
and it appeared that such a course of deal­
ing was in accordance with the usage of his 
trade, the court refused an Injunction to re­
strain the delivery of flour subsequently 
brought by the same person to the warehouse, 
although such latter flour had been assigned 
bonA tide to the plaintiff, who had made ad­

vances thereon after it was stored : mid al­
though such Hour had not been manufactured 
at i' of giving the warehouse receipt*,
ll'/l \ ait land, ÎI Gr. 107.

i -nt Issue — Property Passing
■I \ otice. | — T. & T. delivered,

sub, eir order, some hogs to the plain-
re-11lest to notify (}. «V Co nt 

Wit A T. transmitted the hills of lad­
ing -reliants Hank at Windsor, which
the receiving payment from G. & Co.,
but hen, were to indorse over to (i. &
Co. o. with knowledge of these facts,
pro plaintiffs' station agent nt Wind-

11 of the hogs there, to deliver up 
mm. hut on the express agreement 
hey obtained a delivery from T. 
would hold the same for plnin- 
Y>., who were curers and packers 

w up a document purporting in 
•use receipt for hogs received in 
I. A Co., to he delivered to the 

A Co., who had no property 
i. A Co., and. without II. & Co.'s 

losed the same to one IX. the

the 
tint 
A " 
tiff- 
“f I
lie

mai lie Bank of Montreal at Windsor,

wit

the 
tlll-i

i a draft on II. A: Co. for nni. 
est to have the same discounted, 
n to <1. & Co. currency drafts for 
thereof, to enable them to pny 

Merchants Bank the price of snill 
I raft was discounted, but, instead 

"i i tin- currency drafts, the manager
wr< mid without any authority from
G. i pi died the proceeds in payment

is advance made to <;. A Co. on
II

wit
Sul

I....
wit

clai
the

of

pot

Hi
titi

redit. < I. A- Co. killed the hogs 
he pork nml lard made therefrom 
pork mid lard in their factory.
• < i. & Co. delivered to the de- 
o was aware of its not having 
I-, the said pork and lard, together 
pork and lard, and so mixed ns 
to In- (indistinguishable except b.v 
ul their servants. The plaintiff* 
said pork and lard so made from 
Mined from the plaintiffs, and ia- 
if replevin therefor. At the time 
of these writs the pork continued 
h the other pork : and the sheriff, 
lefeiulant nor his servants giving 
sistanee in distinguishing it. in 
ie writs, unavoidably took some 
e produce of the plaintiffs' hog*. 
Ii defendant mi equal quantity in 

value of the plaintiffs' pork:— 
:he plaintiffs were entitled to re- 

<I. A Co. obtained no right or 
hogs or the pfoduee thereof n* 

idaintiffs : and the defendant, hav­
ing I possession with full notice of
the s' claim, nequired no better title
ilia *o. had. Held. also, that nothing
pn« r the alleged warehouse receipt ;
thii n. were not warehousemen or per-
sot | to give warehouse receipts; and
th. .-ini itself had nothing to support
it. Co. had no property stored with
C., id if was proved that the property
f.ir lie alleged warehouse receipt wn*
civ tield hy (i A Co. Oil a special
liai lich precluded their giving ware-
hot its therefor: and further, it ni>
pei i the evidence that the ware-
hoi u was received under agreement
bet A Co. and IT. which IX did
not and that no property therein or
in the s;,id logs vested in said hank. Held, 
a Is--, that neither fi. A Co. nor defendant 
could -et up fï. A Co.’s wrongful mixture and

^
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. . .lading "f the property in order lu defeat j 
.niiff*' vis;lit to recover. (irait Western I 

l! II. ' ■». v. flotltjson, 44 V. C. II. 187.

Issue to Partner — (Jowls of Firm.]
U (. iv two partners, not currying <m the 

i . .if warehousemen, have their pnrt-
1.. r : p stock in their own cellar, a receipt

l.\ one to the other for that stock, ’
11.. ".Ja in the form of a warehouse receipt, '

;i warehouse receipt within C. S. C. i 
r. ;. diitni iHunk v. Xctcton, 11) C. 1*. 258.

Issue to Purchaser Property Fann­
in ij \on-separution Insurable lnièrent.]—A 

i i '.man sold 3.500 bushels of wheat, 
part of a larger quantity which ho had in j 
so.iv. and gave the purchaser a warehouse- \ 

- receipt under the statute, acknowledging 
that he had received from him that quantity 
of wheat to he delivered pursuant to his order 
!.. |..- indorsed on the receipt. The 3,500 
h’i'lii'i- were never separated from the other 

t I lie seller : Held, that the purchaser 
1 ; iii.'iiruble interest. Box v. Provincial 
I IS (Jr. -SO; s. 15 (Jr. 552.

Transfer as Security — Trannfcror —
1 Intercut.]- Where warehouse re-

-iven on goods are transferred to a 
I'.mk a- collateral security for discounts:— 
II. ilit ilie insured has still an insurable 

n ilie goods. Parsons v. Queen Inn. 
i 20 C. V. 188.

Validity — Form—Statutes—Assii/nment 
I (ibis — Hen of Wan houseman— 

Fini r.\- One C.. being tin* lessee of a coal 
I iiremi-.es, assigned the property to 

S \ II. who agreed to receive as warehouse-
• i. in such wood and coal as C. might 

«I»*!-.■> , and grant him warehouse receipts
• r. in consideration of which lie agreed 

1 ■ : them two and a half per cent, on the 
of -itch goods, and to give them a first 

• vu therefor. C. continued to hold posses- 
■ îlie premises as before the assignment.

• 1 ingi being made : hi- sign re 
: ip. he brought in and took out coal 

as i . .I, and lie was to pay the rent and
tiv luit S. A: II. entered from time to
tiin" ....  that tliere was coal enough to
meet their receipts, and on some oecasions
tl pn ented him from removing more coal,
!" ririg that there would not he enough for 

r; It wus expressly agreed he-
! ' 1 .' in that all coal taken mit for which
'■ ' had been given should he replaced

1 "T coal. (’. having become insolvent, 
■ii arose as between his assignee and 
; ! holders, ami It. & Co., mentioned 

. a- to the right to the coal in the 
Held, that S. & II.. being legal own- 

' r 'he premises, could grant warehouse re- 
The receipts stated that S. & H. had 

'•I in store from vessels, deliverable 
surrender of their receipt duly 

i and payment of charges, to order of 
mo puis of rual :—Held, sufficient 

'bat they imported primft fade that 
was the property of C. ; that the 

1 to -late for or from whom it was 
"d " as immaterial : and that, as to the 

i n of the goods, it was unnecessary
• 'ii.| quality, for the holder might elect.

■ ! ntifv the specific property covered by
ipt. One of the receipts was given 

1 ' "i kburn. as security for an accept- 
b lie gave at the time for C.’s ac- 

'ion: another to S. & H., ns se- 
-iui-t their indorsement for C.; and 

Vol. IV. i>—220—3

another to S. & 11. was given for (J.’h 
uhetjuvs hud been refused payment, uu their 
application to him for security ;—Held, that 
these receipts were given for debts within the 
Act respecting warehouse receipts, Ate.. 31 
Viet. e. 11 l H. l The decision on this point 
was, however, overruled (see the next case), 
1 A. It. 471. Held, also, that under s. Jo 
of the insolvent Act of 1800. the as­
signee could take only what was ihe property 
of the insolvent, and that S. A 11., whether 
the receipts were strictly regular or nut. bail 
a lieu upon the coal in the premises t• » the 
extent of the receipts outstanding, and for 
their commission. Some of the coal had been 
sent to the insolvent, by It., to sell for 
him on commission, after the receipts had been 
given, nnd were outstanding : Held, that « 
could not. under the Factors Act, C. S. V. C. 
e. .7.1. pledge this coal fm* payment of the re­
ceipt-holders; and that It. was entitled before 
theta to so much of his coal as remained un­
sold. In re Coleman, 30 V. (,'. It. 550.

The plaintiff accepted two accommodation 
hills for one C. on the 20th Jit tu», 1>71. and 
< procured a warehouse receipt for coal from 
the defendants, dated on the same day. which 
lie indorsed to the plaintiff bv way of s«*- 
curity. In an action on this receipt, for non­
delivery of the i uaI :- Held, reversing tin* judg­
ment in 27 < '. I*. 04. which followed lie Cole­
man, 30 I'. C. It. 550, that tin* plaintiff could 
not recover, for there was no debt contracted 
from C. to the plaintiff at the time of tin- in­
dorsement of the receipt, within tin* meaning 
of C. S. I". C. c. 54. s. SO. and 24 Viet. r. 
23. tin* liability incurred by C. to indemnify 
the plaintiff against these acceptances not 
constituting a debt until default made bv f\ 
Macnee v. (Jorst. L. It. I Kq. 315, 15 W. It. 
1108. distinguished. Coekburn v. Sylrextir, 
1 A. It. 471.

See, also. Clark v. Western Ins. Co.. 25 
1'. C. It. 200 : (lilpin v. Royal Canadian 
Itank. 27 I*. C. It. 310: Con Hank v. Royal 
Canadian Hank. 13 Hr. 425.

See, also, ante II.

Sec Ranks and Ranking, III. 4—Rail­
way. V. 3— Ship. II 11.

WAREHOUSE RECEIPTS.
See Ranks and Ranking, III. 4—WARE­

HOUSEMEN ANI) W.XIIEIIOV8E RECEIPTS.
V.

WARRANT
Bee Arrest—Criminal Law. VII.—IIaiieas 

Corpus—Justice of the Peace.

WARRANT OF ATTORNEY

See Fraud and Misrepresentation. IV. 2.
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WARRANTY.

I. Action mu Bhkacii,
1. licnerally—\\ hm At/ion Lit». 7271».
2. JfllllKKJI S. 7-81.

4. Vlcadinq, 72811.

II. Action nut Uecovkhy oi Pup i. on 
It at: a « ii of W.xau.xM v. 7-<i.

III. Autiioiuty of Agknt, 7-S'i.

IV. IMVUED WAUItAXTY, 728.Y

V. UKI’UKSK.NTATIO.NS. 7-88.

VI. MlHCEi.L.xxfovs Cam s. 7JS'.t.

I. Action fou Biikacu.

1. (i'ncrallii When Action Lie»,

Against Bank - Haul; Act. | — By the 
Bank Act, :: i Viet c. (U.), banks were 
prohibited from buying or soiling goods or 
merchandize Held. tln-reforo, ilmi an ac­
tion would not li<- against an incorporated 
bank for breach of warranty on the sale of 
a horse power machine. It ad ford v. Mer­
chant» Hank. 11 <>. Ii 021).

Conditional Sale -.Vo Sale Statute of 
Vraads. | 'I lie plaintiIT sued defendant for a 
breach uf warranty of a bay press, which lie
had act.... I to purchase from him if it should
lie capable of pressing into bales ten tons of 
hay per day, which. a- lie alleged, the defen­
dant had warranted it would do. The ma­
chine xxas delivered to the plaintiff, but upon 
trial failed to do the stated amount of work, 
and was returned. The defendant denied the 
xvarranly. and gave evidence to shew that the 
sale xva~ only a conditional one. At the rinse 
of the plaintiff's case a nonsuit was moved 
for. on the ground that an action would not 
lie on the warrantv. as there had been no sale, 
and that the Statute of Frauds was a bar. 
Leave was reserved to move on the whole ease. 
These objections were renewed at the close of 
the case, and it was afterwards arranged that 
the i|'testions to be submitted to the jury 
should be. whether a guarantee was given In 
the defendant that the machine would do the 
above amount of work, and xxas broken: and 
the damages. The jury found a verdict for 
the plaintiff: Held, affirming the judgment, 
in 28 (\ I*. 2'*2. that the verdict was amply 
supported by the evidence, as to the guarantee. 
Semble, that the arrangement entered into at 
the trial precluded defendant from objecting 
that no action would lie on the warranty, 
because there was im sale; but that it did 
not apply to the objection founded on the 
Statute of Fraud-- which, however, did not 
affect the plaintiff's right of action, for that 
it was not necessary for such a warranty to 
be in writing. \<nthmaul v. Itvnnic. it A.
F "7

Property not Passinq.']--The de­
fendant delivered a piano to the plaintiff on a 
" hire contract." the price being stated to be 
*000, payable by crediting *100 on an old 
piano taken in exchange, and the balance of

ÿ-jtHi by monthly instalments, the plaintiff giv­
ing a mite for the $ I'Hi, payable by like in­
stalments. The contract staled that the de­
fendant did " neither part with said piano," 
nor did the plaintiff "acquire any title" to it 
until the note was fully paid. Certain in­
stalments fell due and payment was enforced, 
ami there were instalments in arrear when 
action was brought. The plaintiff sued for 
fraudulent misrepresentations, and for general 
damages for breach of implied warranties, 
the alleged misrepresentations or warranties 
being that the piano was worth $000; that 
it wa< a lirsi class instrument : and as good as 
any Steiuxvay or tJhickering piano. The jury 
found for the plaintiff with damages ;—Held, 
that, a- the property had not passed, an action 
for the breach of warranty would not lie. 
Frye v. Milliyan, 10 U. U. Ô01».

It.v a written agreement the defendants sold 
a threshing machine for to the plaintiff, 
taking an engine in part payment of $200. ihe 
balance to be secured by promissory notes. 
The right of possession was to lie in plaintiff 
until default, but until payment the right of 
property was to be in defendants ; with a 
warranty by defendants that with good man­
agement (lie machine would do good work 
and was superior to any other machine made 
m Canada, tV.. and if upon starting the ma­
chine, the plaintiff, following the printed 
hints, rules, and directions of defendants, 
was unable to operate it well, he was to give 
defendants written notice of the defect, and a 
reasonable time was to be alloxved defendants 
to gei to the machine and remedy the de­
fect, unless they could advise by letter : but 
if they were unable to make it operate well, 
iScc., and the fault was in the machine, they 
were to take it back and refund the payments 
made, or remedy the defective part, but if 
the fault was through improper management 
or neglect to oliscrxe the printed, Ace., di­
rections. the plaintiff was to pay all neces­
sary expenses incurred ; and if, plaintiff ob­
serving such directions, any part, except belt­
ing, failed during the year, through any de­
fect in material, the defendants, on pre­
sentation at. the manufactory of the defective 
piece, were to furnish a duplicate thereof, but 
defects in pieces were not to condemn other 
parts. Deficiencies in general adaptation for 
threshing, separating, &<•., for which alone the 
machine should be taken back, must be re­
ported ten days after starting the machine, 
and not after continued use or injury thereto. 
The defendants had. on the plaintiff's com­
plaint. attended and made alterations in the 
machine, whereupon the plaintiff used the ma­
chine for six weeks, and then sent it back to 
the defendants, because, as the plaintiff said, 
it failed to comply with the warranty, ami lie 
had no further use for it; but. as defendant* 
understood, to he repaired. The plaintiff did 
not ask for the return of the engine. No 
printed hints, &e„ were given by defendants, 
nor written notice of the defect given by 
plaintiff : and no default was made by plain­
tiff in payment of the instalments. In an ac­
tion to recover the $2."*o. the value of the en­
gine taken as part payment, for the redelivery 
of the notes, and *."00 damages for breach of 
warranty: -Held, following Frye v. Milligan, 
10 f>. It. nOO, that, as the property in the ma­
chine bad not passed to the plaintiff, he could 
not maintain an action for breach of war­
ranty. Held, also, that the plaintiff was not 
entitled to return the machine after the ex­
piration of the ten days, no notice in writing 
of the defect complained of having been given;
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, i liai i lin fact of tlm défendants’ previous 
in make alterations did not consti- 

livi-r of their right to such notii-e, as 
.'!• ’ii i shewed that when plaintiff snot 

liants he did not intend giving notice 
x ii xx of availing himself of the right

i. ini: and the starting under the con- 
tr must he regarded as that which took

-1. r tin1 machine was so altered. Tom- 
12 0 R 311

Division Court - Jurisdiction.]—Held, 
rl an action for breach of n warranty of a
i iii the damages recovered were over 
sin l under $1oo, was within the jurisdic-

f iha division court. Morris v. Cam-

Limitation of Actions - Fraud.]—The 
• ,1,11t. who was a nurseryman, sold to 

miff a numlier of peach trees, stating 
-al,' agreement that they were “No. 1 

warranted true to name:" - Held, 
t> i|,ie was merely a warranty that the 

i re nf the varieties contracted for;
ii , 11. His*- not being of the varieties con­

fer. the warranty was broken at the 
• i he delivery ; ami that in the absence

an action for damages for its breach 
in,,re than six years after the delivery 

,< . : r, ,1. although, until the trees came into
_• between three and four years before 

■ n. it was impossible to tell that they
i ,,r the varieties contracted for. Ito- 

Wellington, 27 A. It. 530.

Return of Article.]—Where in a con­
i’ -• -ale of a gasoline engine and tank 
- a warranty that if the engine would 

well, notice thereof was to be given 
l> f i.ilants. stating wherein it failed, 

■j a reasonable lime to get to it and 
ii. defect, and if such defect could
.... lied, the engine was to be returned

. i. fendants and a new engine given in its 
Held, that the plaintiff's remedy un- 

l warranty was for the return of the 
I it< replacement by another engine, 

fur damages for breach of warranty. 
II \u,thcV Mfg. Co., 31 O. It. 468.

/•'< nnett v. Trcgcnt. 21 C. P. 565 ; 
r \l ill if. 'jo (’. I* :14S ; Stewart v. At-

22 S C. It. 315.

2. Damages.

Amount.1 -Defendant sold plaintiff a stal- 
112.in. warranting him to be a good

..........  and foal-getter. In an action for
"f tiiis warranty the jury found £150 

and the court refused a new trial. 
\ \ ightingalc, 7 C. P. 260.

Measure of—Itcmoral of Defect.]— The 
m l the defendant, a piano maker, 

h of a warranty given by bis sales- 
: the sale of a piano, that the instru- 

- then sound and in good order. The 
~igood the ordinary receipt note, pro- 
: payment of the price, and that un- 

, property should remain in defend- 
which there was no mention of the 

ty : Held, that parol evidence of the 
i was admissible, as it was apparent 

receipt note was not intended to l>e 
‘donee of the whole contract. Quaere, 

'' ■ t this question should not have been

left to the jury. Held, also, that the sales­
man hail authority to give the warranty. 
Qmero. whether any evidence of an express 
warranty was necessary. Held, also, that the 
proper measure of damages to allow was the 
price which at the time of sale would have 
been required to remove the alleged defect, 
and the jury having given much more, the 
court named a sum to which the plaintiff 
might reduce his verdict, ami directed that in 
default of his doing so there should be a new 
trial. McMullen v. Williams, 5 A. It. 518.

-------- Salt of Machine,] The defendant
was a manufacturer of steam threshing ma­
chines. which were recommended on the 
grounds that they were safe from fire; that 
the engine would not throw out sparks; that 
the separator, which was sold and used 
therewith, would not throw out grain in 
the chaff: and that altogether these were 
the best threshing machines in the world. 
The plaintiff alleged that after hearing these 
recommendations he sent a written order to 
the defendant for a steam engine and separa­
tor. which when used proved defective, the 
engine throwing out sparks and the separator 
wasting the grain by throwing it out with the 
chaff ; and he claimed rescission of the con­
tract of purchase, the return of the notes 
given by him in payment for the machine, and 
•S';'*' damages. The Judge at the trial having 
ruled that the plaintiff could not rescind the 
contract, but could only recover, as damag,* 
for breach of warranty, the difference in value 
between the machine contracted for and the 
one which was delivered- tlm jury found (in 
answer to questions I that there was a war­
ranty which had been broken and that by such 
breach the plaintiff had sustained damages to 
the amount of $5(Mi. A divisional court hav­
ing refused a rule, the defendant appealed. 
Tiie court of appeal being divided In opinion, 
tlie appeal was dismissed, some expressions of 
opinion lieing given as to the measure of dam­
ages. Ellis v. Abell, 10 A. It. 226.

--------  Sale of Vessel Insurance.] — The
defendants bought a vessel from the plaintiff, 
who, as the jury found, warranted her to « las» 
It. 1, and promised to get her insured in a 
company, of which he was agent, for $1.400. 
Bhe would not class as B. I, and no Insurance
could be effected under that class ; but defend­
ants sailed her uninsured until she foundered 
and was totally lost. In an action for the 
purchase money :—Held, that the measure of 
damages to which defendants were entitled 
for breach of the warranty was not the $1.400 
for which she might have lieen insured, but 
the sum which it would have taken to make 
lier class It. 1. which it was for defendants to 
shew. La Roche v. O'Hagan, 1 (J. It. 300.

See Wilmot v. Wadsworth. 10 V. C. It. 
504 ; (Jordon v. Watcrous, 36 l*. C. It. 321.

3. Evidence.

Parol Evidence — Supplementing ll’rif- 
iiiff.l- Vnder a written contract for the sale 
by description of a specific article, namely, a 
gasqline engine with a pump standard, it not 
being pretended that it did not answer such 
description, such contract must lie taken to 
cover, as it purported to do. the whole con­
tract between the parties, and parol evidence 
is not admissible to shew a warranty made
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prior to ilu* filtering into of the contract 
which is inconsistent with the written war- 
ta nty, ns it would In- til lowing the admission 
of parol evidence to control, vary, add to. or 
Militmet front the written contract : mid 
statements alleged to have been made by the 
vendors, and acted on by the purchaser, to tie- 
effect that the engine would pump sufficient 
water for a certain nitinlter of horses and cat­
tle were not such as to constitute a separate 
and independent collateral agreement, and ad­
missible in evidence a~ such. \orlln y Min. 
r«. V. Smith m, 1 l). It. IT.".

4. Pleading.

Declaration A'» /u» « iitntimi In Tilh .] 
—Tin- third count of plaintiff's declaration al­
leged that defendant, by falsely prêt eliding 
and representing himself to be official assignee 
of the insolvent, and as such to have a lawful 
right and title to the goods then in his pos­
session. and to sell and deliver same to plain­
tiff. induced plaintiff to buy same, and there­
upon plaintiff paid defendant for same, where­
as in truth defendant was not such assignee, 
and had no right to sell, whereby the goods 
were lost to plaintiff, and taken from him by
process of law : Held, ......I. ns n count in
cose upon a breach of warranty. Johnston v. 
limb r. 'Jit ('. V. 22S.

------------ Soit nier. | When the declaration i<
framed in case, charging a false and deceitful 
warranty, knowing it to !»• untrue, the plain­
tiff may recover on proving the warrant.! only, 
without the scienter. I'liishnhn v. /V<»in//oo/.
to r. r. it. 2Ki.

II. Action nut Iti.nivi iiy ok 1'iu.t: on 
ItHKAl It OK W.XItlt.XN IV.

Delay in Suing Ihfiim. | A and IV
exeluiuged Imrses, ami It. gave A. a note for 
the difference in the exchange : A. sold the 
horse lie got from I ». almost immediately, mid 
after two years, during which nothin:' ap­
pealed to ha'e been done by either parly. It. 
was sued upon his note by A. : Held, that 
It. could imt set up as a defence that the horse 
lie received was unsound, although A. had de­
clared him free from fault and blemish at the 
time of sale. Hull v. CoIrnimi, il O. S. Jilt.

Delay in Tenting Goods / »</> i/o >,[ 
Oral \\ in ni nl ii I‘in hi In Ifrtuni ilnlin
l "nu h nit. | The plaintiff, the agent for an 
r.nglish linn, sold a number of tiles p, defend 
ants, to In- |iaid for by note at six months, 
and received from them an order. " Please 
ship." \c.. describing the different sizes re­
quired. ami tin- price. A subsequent order 
was given. n< a recapitulation of tie* previous 
order. Neither contained aux warranty, but 
it appeared that all oral warranty of quality 
was given at the time of sale, that they should 
he as good as tlie tiles made hv .lowitt. another 
lllllker. They Wi fe to lie delivered in October 
following, hut did not arrive until about the 
1st December: and defendants having in tin* 
meantime purchased others, they wen- not 
opened for some time, and xvere not tested un­
til March, when defendants, alleging that they 
did not fulfil the warranty, refused t" pay for 
them. A correspondence took place, in which 
tlie plaintiff offered to take back a portion of

the files, of a particular kind, but not the 
rest : and in May. having written to the plain 
tiff that they would do mi. defendant sent tin* 
files to their broker in Montreal for sale, in 
an action for the price, defendants paid into 
court the amount realized by this sale, with 
the invoice prices of the files which they had 
used, and set up the breach of warranty as a 
defence to any further claim. The trial Judge 
found that, admitting the warranty, the <h- 
p mi.itils look an mu» asottahle time to test the 
goods; that tla* defendants should in reason 
have returned that portion which the plaintiff 
offered to take back : that the price realized 
in Montreal could not. under the circuit)- 
static»—, afford a fair criterion of value, by 
w hich to hind tla- plaintiff : and that in cer- 
taiu respects specified these files xvere inferior 
to th<is»- made by .lowitt ; and he rendered n 
verdict for the plaintiff for the price agreed 
upon, flu- court set aside the verdict, and 
entered n verdict for defendants, holding :
( 11 that evidence of the oral warranty was 
admissible, the order* for tin- goods not con­
taining the whole contract, Imt being given 
on tin* faith of the previous oral warranty ; 
fjl that the xvcight of evidence shewed tlii- 
fih-s not in he first ' lass, ami inferior to those 
mode IIV .lowitt ; (Il I that, looking at all the 
circumstances, the delay in testing the tiles 
was reasonable: (41 that defendants w.-re 
not hound to return that portion of the liles 
which the plaintiff was willing to take back : 
for. the contract and order being an entire 
oil,-. ila- defendants were entitled to have all 
the tiles contracted for or to reject all ; (5t 
that tln-i-e being no sufficient evidence to shew 
tin* actual value of the tiles, or that they were
worth more titan they Bold for in Montreal, 
tin- plaintiff was not entitled to more than the 
sum paid into court. Gordon v. W utnnmi.

v. c. it. :*.2i.
Evidence in Mitigation of Damages

I’ri rnihi Ifi roil ru on ti’nrran/j/.l — C. 
wishing to procure a xvuter-xvheel which, with 
tin* existing xvatcr power, would be sufficient 
to drive the machinery in In mill. A. under* 
took to put in a " four-foot Sampson turbine 
wlu-i-l." which lie warranted would he suffi­
cient for the purpose. The wheel xvtts after- 
wards put in, hut proved not to be fit for the 
purpose for xvhiclt it xvtts wanted. The time
of payment for the agi.... I price of the article
having elapsed, <’. sued A. for breach of the 
warranty, and recovered $438 damages. A. 
subsequently surd <\ for the price; and C. 
offered to give evidence in mitigation of dam­
ages that the wheel was worthless and of no 
value to him. Objection was taken that it 
was not competent for t to give any evidence 
in reduction of damages by reason of the 
breach of warranty, or on the ground of the 
wheel not answering the purpose for which 
it was intended, and the Judge at the trial 
declared the evidence inadmissible; Held, on 
appeal, reversing the judgment of the court 
of apiN-iil, ; <’. P. that, ns the titm- for
payment of the agreed price of the article had 
« lapsed when the first action was brought, 
ami only special damages for breach of war­
ranty had been recovered, the evidence ten­
dered Ii.v t\ in this case of the worthlessness 
or inferiority of the article was admissible. 
Church v. I Ml, 1 S. C. It. 442.

---------  Resolution.] — The breach of war­
ranty of a specified chattel does not entitle 
the purchaser to return the chattel and re- 

! scittd the contract, and it forms no defence to
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;1 ..it liy the seller for the prive, hilt the 
; > r. un living sued fur the price, is nl-
; 1 _:i\v evidence of the hreitch of war-
i : , reduction of damages. Mooers v.

./a, 14 O. It. 4.11.
Failure of Consideration Parol l!ri- 

A.-sumpsit mi n note made by defettd- 
1 with A. and 11. Plea, that tlie 

L'iw'n for the purchase money of a 
r .ind sold by plaintiff to A. and 11., 
iii being their surety : that the plaintiff 

le guaranteed the vessel to be sound, 
v. ms not sound, but unsafe and rotten, 

''iff well knew ; and said A. and It. 
• ■ • !\ after the sale discovered the un- 

I'm - returned the vessel to plaintiff, and 
d the sale. At the trial the written 

m was produced, from which it ap- 
1 il.nl the sale was to defendant alone, 

; li guarantee as alleged was con- 
: in it. It was proved that A. and 11.. 

ai r keeping the vessel a fortnight, tendered 
I, io the plaintiff, hut she was refused. 
. wiit on using her : Held, that oral 

. f a warranty stated in the plea was 
-iMv. Semble, that the facts did 

a total failure of consideration, and 
ifirmed no defence. Semble, that 

l ut could Hot shew, in the lace of 
i.. produced, that the sale was to A. 

I'. i ' io himself. Ihudi non v. Colin,
' i ■ i: 3-15

I • /,’i.c/iC V. O'11 III/till, 1 o. H. ytttl; Cull
38 h U. 5t»l.

III. AvTiiottiTY of Agent.

Sale of Piano Authoritfi of Salesman.] 
- \h 1/iiIh « v. W illiams. 5 A. R. 518.
Sale under Execution Ih/iuty Sheriff.] 
' that the deputy sheriff cannot, in 

• ■I property in execution, hind the 
■ filing of his own accord a war- 
i i lie goods belonged to the debtor In 

The deputy sheriff would he clearly 
'-'•If on such a warranty. Mink v. 

s l . C. It. 3! <7.

IV. IM PLIED WA HRA N T Y.
Fit loi Purpose Intended. |—A person 

taring an article in his own purticu- 
1 -m Ii as a portable threshing ma­

in:.-i lie taken impliedly to warrant 
rti' lc shall be made in a proper and 
1, manner, and be lit for doing 

■ peeled of it. Uranl v. Cad well, 
“l ' It. Ml.

' ultural society, wishing to purchase
breeding purposes, sent their agent 

■ ni. who gave him the choice of two.
' hose one on his own judgment, 

hint gave no express warranty ex- 
digree, but iwas aware that 

is purchased for the purpose ot 
lx : II'Id. that there was no hu­
nt ' "f the bull's fitness for the 
which lie was required. Vounli/ 

Ini it niliirul Society v. Wade, 13 
i 1. li. *;i4.

article is supplied for a particu- 
• such as, in this case, a furnace

to heat the plaintiff's offices—and the vendor 
is to put it up for that object, there is an im­
plied warranty that it will answer. In this 
case : Held, that there was nothing in the
defendant's written tender, set out in the 
case, to exclude the implied warranty, and 
that the evidence supported a verdict for the 
plaintiffs. Bigelow v. Boxall. IIS V. (’. It.
452.

Plaintiff sued the defendants for the value 
of a portable engine and boiler which had 
been hired by the defendants, and which boiler 
hail exploded when in their possession immedi­
ately after they had begun to use it, and while 
in charge of a competent engineer: Held,
that, as the lessor of a chattel for hire im­
pliedly warrants that it is reasonably lit for 
the purpose for which it is let, the plaintiff, 
in ilie absence of negligence on the part of 
the defendants, could not recover. It< gnobls 
v. Itosburgh, 10 O. It. <140.

Freedom from Latent Defects Cumil 
IJiniilor Deceit Pleading.] —The law does 
not imply a warranty that the article sold 
shall he free from latent defects unknown to 
the seller, and without fraud on bis part :— 
Held, therefore, upon a sale of garden seeds, 
that there was no implied warranty that the 
seeds were fresh or otherwise good and lit lor 
growing, and that they would grow, but 

i merely that the packages contained such seeds 
1 as the labels indicated, and that to a sale of 

this kind the maxim "caveat emploi-" must 
| apply. The third count of the declaration al- 
j legeil that defendant, by fraudulently repre- 
j seating the seeds to be good and fresh. &c., 

induced plaintiff to buy them :—Held. that, if 
I I lie defendant had known that the seeds would 
| not grow by reason of age or defect in drying 
! nr keeping, lie would have been liable for the 

deceit in the fraudulent representation made. 
Smlgrove v. Bruce. ltt C. r. 501.

Quality of Article Caveat /.'m/Wor.l — 
Defendants, carrying on business at Wood- 
stock, and having a large quantity of crude oil 
nt a relining establishment there, contracted 
to sell to plaintiffs, who lived nt Hamilton, 
ti.iHNi gallons of rock oil. to be delivered at 
Woodstock, and marked with the brand of the 
refining company. The plaintiffs sent the bar­
rels to Woodstock, and defendants sent their 
clerk to sec them tilled, the plaintiffs agreeing 
to pay half of his ex i smses. It was proved 
that rock oil meant oil so refined as to be fit 
for illuminating purposes, and the jury, being 
directed to say whether what was delivered 
was substantially that article, found in favour 
of the plaintiffs: — Held, that the direction 
was right, and that the evidence amply sus­
tained the verdict : that the maxim " caveat 
emptor” did not apply, for that, as the de­
livery was at Woodstock, the plaintiffs living 
at Hamilton had no opportunity of exercising 
their own judgment, and defendants' clerk was 
plaintiffs’ agent only to see the oil barrelled. 
IJdgar v. Canadian Oil Co., 23 V. C. R, 333.

--------  Knowledge of Purchatcr—"Brand»"
—Conditions of Sale.]—At an auction sale of 
wines and liquors, defendant, a liquor dealer, 
became a purchaser. The goods, including 
port, sherry, and brandy, though marked with 
the brands of well known foreign wines and 
liquors. Were proved to be of home manufac­
ture, and on this account defendant refused 
to accept them. It was proved that the prices 
of genuine wines and liquors would have far
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exceeded wlmt was given lii-n-, ami that it 
was well known in ila- Irinh* that low priced 
wines were of home inatiufartiire ami hramleil 
ns these were. There was mi written war­
ranty as I > the genuineness of the artii les. 
and the jury fourni that there was no oral 
repu -i-nlal ion to Ilut elTeet made at the sale : 
—Held, that, under these circumstances, de­
fendant was not justilied in his refusal to ne- 
eept mi the around lhat the goods sold were 
not w lmt ihex professed to lie. lty the comli 
tion> oi sale, in ra-c of refusal to accept. the 
plaintiff was authorized to resell the goods 
and reeover the expense- of the resale : -Held, 
therefore, that the plaintiff was entitled to p 
voxer soi h expenses from the defendant. Part
of the g.....Is in i|iies|ion were in the plaintilTV
warehouse. and the residue were in another 
oersim's I, liar. .,t which the plaititilT had the 
k' .x . Held, i hot there was suffit lent ; —es 
Mott in the plaintiff to enable hint to maintain 
the .a i ii hi for not am»ptlltg. foil ft x. 7'«rr j/.

(llijKirluiiilu of Iiih/ii ct inn I'omit 
t!mfil' i. | The plaint iff bought barrels 
of apples front the defendant, the latter sav­
ing I hex Would be fourni to be "a good lot." 
Some of the barrels xvete opened and the von 
tents examined by t lie plaint iff, and he might, 
if lie vlinse. have examined all. They proved 
to be inferior in quality Held. that. a~ the 
sale xxas not by sample, and the plaint ill' had 
mu been deterred In any net or vomluvt of tin- 
defendant from making a full inspection of all 
I lie barrels, the defendant xxas not liable oil 
any warranty, express or implied, and the 
maxim en vent empior applied- Borthicick v. 
I 'iiiii'/, I- A. I>. t»71.

I nder a votitraet to supply goods of a 
specified d« s« ription which the buyer lias no 
opportunity of inspecting, the goods must 
not only, in fact, answer the specific descrip 
tiou. Inti must In- saleable or meivliniitahli
in d, i that d«>seription. < in a sale of g....I-
xxhere the buyer lias no opportunity of inspee 
lion, iIn- maxim caveat empior does not ap­
ply. Tin* plaintiffs sold a cargo of rye io the 
defendants to lie shipped from lx and deliver­
ed a dual at the defendants' doek at T. t hi 
being unloaded at T. into the defendants’ vie 
valor, it xx.is diseovere<| l x the defendants' in 
speetnr that the bottom of the cargo was 
heated; mid snI,<v,|Uetllly the whole <d" it be 
«aine lieated. There was no opportunity to 
inspect tlie rye at tin* time of the making of 
the contract, nor did the defendants waive in 
spec!loti. There xxas no express warranty as 
to «iimlitx or condition : Held, that tliin- \x s 
an implied warrant y ou the part of tin- plain 
I iff- that tin- comimxiilx delivered would lie 
saleable or merchantable under the description 
“I've." ibat there \xa- a breach of such war 
ran i x. a ml ilat tin* maxim ravi-nt «‘inptor did 
not apply, .lom-s x. .lust. !.. It. ».* IV 1*.*7. 
followed Itortbxvi.k v. Young 12 A It. t',71. 
disliiiguislicil. I/o».» / s \. Umult i lium. Il 11
B. i.M

Title to Artiele.| The I'l.iinliff greed 
to s«* 11 io defendant » ••it n ill limiter which he 
was about t«i « lit on land of which lie xxas in 
occupation. He cut and deliveml it at tin 
place agreed Oil, bill llie goXt-rillllc ii had a 
claim upon it for timber dues ; Held, ni 
though there was no exprès- x\arrant> of title, 
t Ini t t lii- being an executory ••tintra«-t for pur 
• base ai d «ale of a subjeet unascertaim-d and 
afterwards to be conveyed, tin- ;iurchu*cr had

tin- right to insist upon a good title; and that 
in mi action for not accepting lie might deduct 
the amount of «lies for which the Crown held 
a lien. Semble, however, that in all cases of 
tin» sale <>f chattels, the vendor, by selling 
tln-ni as bis own. implh-dly xvarrnnts the title, 
unless tin- fa- is she xv t lia i he inteiubnl only m 
transfer hi- interest. It mini v. Cuckhurn. :;7
I C. It 51*2.

Si r .lull iiAton v. Horlir, 20 C. V. 228; /I- ». 
mil x. In t/i nf. 21 < I* .'Or, ; I'iih v. I/d/;. 
you. io t ». IV .'•»'!*: strutluTH v. l/«n7.<>,a- 
2s U. It. ;*,M ; \lrM ullrii v. Will in him, .', A It 
51**.

V. ItKPIIKHKNTATIONH.
Auction l‘n l iuu* Iti /in Mentation l{r- 

In lion. | In a printed «-atalogue of article* 
for sab-, a bull xxas stat«»d to lie “a sure -t... k- 
getter." but at tin- conilliencement of lin- -a 1»» 
tin- auctioneer publicly announced that tlie 
seller wn minted nothing. 1 {eld, thut the
purchaser, in an action as for a breach ,,f 
warranty, xxas obliged to shew that tin- war­
ranty. if any, contained in the catalogue, xxas 
im|Mirti-d into tin* sale, l'inin v. .Uilhr. 22c. i’. yds.

Description of Article "V« i< " -him. \
The question Is-iug whether def«»ndant laid 

warranted a In-arse sold by him to the plain­
tiff to In- in-w. ii appeared that defendant, 
having txxo hearses for sale, one of which was 
old and lIn- other all new except a pari of tin; 
running gear, tin- plaintiff came to him to pur­
chase I h-femliuit said bis old hearse xx as at 
a place mimed, xvlien* they xvent to s«-«- it. 
l‘lnintiff then aid that In- wished to see tin- 
new mie, mnl they xvent to the paint shop 
w In-re it was. the xvhccls being off. and tin* 
last coat of paint not finished, with some 
ornamental work yet to lie done. The plain­
tiff examined it. and having agreed on the 
price, tln-n Weill In I III- house of one S., a 
friend, where the following memorandum was 
ill aw n hi " Messrs Huk< r & 111- wet I 
tiff’s linn i to S. Fawkes | defendant )- l»rs.:

To I in-xv hearse; I set ostrich illumes: also 
I -i-t xx bile plumes. S'uni -, received on account, 
S::ihi ; i 111 • - !*■ - -1 at 7 per rent, balance. #0110. 
" 11- n -e I,, l„- delivered at station in Toronto. 
Iinislie«l and completi-." This tin- plaimilï 
said xx as prepared by S. a- the memorambiin 
oi the in in- of sale. The Iasi line xxas ml-h-d 
at plaintiff’s request. S. said be xxTote the 
iiii-moraiiditm l xvhicli was not sigmil by -le- 
fendant ) wit bum dictai ion. mnl used the 
word "new" to distinguisli it from defend- 
ant's old hearse. The defendant said In- al­
ways spoke i.i i In- I wo in that xviiy for distinc­
tion; that lie told tin- plaintiff a portion <>f 
tin- running gear was not new, and that the 
plaintiff, xx |.. examined it carefully, could not 
liax• • faib-il to <«,• this. The plaintiff, on the 
other hand, -aid tin- defendant told him it 
w .is in-xv, xx Ii ii b In- believed, and that lie would 
not other*Iso have purchased : II- Id 
xxas a question for tin- jury whether defendant 
sold l-i- new hearse, calling it "new" simply 
ns a matter of description, without any war­
ranty licit it was in-w or whether he -le- 
- ri In il it a s a new hearse, and contract i-il to 
-•II it as such ; and in an action mi tlm al­
leged warrant x a nonsuit was set aside. 
Ilnkn x. Inn I.i ». .'IT, V. f. |{. :i<»2.

Fraud l burner of .lui'i.] The plain­
tiff piircba-i-d a -Irani x.—- I from defendant.
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un ili. a* 11** alleged. luit which defendant
riain representations made by (lo­

in her power and capability: and. 
discussion. n document called n

I Imt not under seal. the vessel lie
■ red. was executed. This merely 

»• t tin* defendant, in consideration of
Id and assigned the vessel to plain­

tiff i'i a warranty only as to title. The 
i. not answer the alleged represcnta-
i - . i• |tower and capability, but no fraud
v • - '''I against defendant. Tlie plaintiff 
| . brought an action for a false repre-

iml also for breach of warranty:—
II i the plaintiff could not recover as

representation, there being no ini- 
i i of fraud: that bis remedy, if at all. 
i r breach of warranty, and that, al-

diHiimetit contained only a war- 
r . i.. title, 'till it was a question for the 

tin whole evidence, whether the de- 
■ 1 id in fact intended to warrant her

l I capability, or whether the docn-
iiti'd the whole contract. lit mutt
:i c. I*. stis.

VI. Miscellaneous Cases.
After Sale AYir Connidr ration.] — A 

r n ide after sale, without a new con­
nut binding. (Jrunl ». Cad trill,

s l r. It. Ml.

Assignee in Insolvency Soli of Good* 
t \\ in i aiily of Title.] Defendant.
> ■ 1 !i duly unpointed by the proper au-
• il assignee in Insolvency for n
- I : li be wit* non-resident, sold the

nsulveiit to plaintiff, who pur- 
rli defendant** assertion that he bad

II. alter full discussion between 
s as t,, ibis right, and plaintiff hav- 

defi ndant'* - «erl Ion, 
i llic honest belief tlint he bad such
r.." I‘ -ale to tdaintilT having been pro- 

lid; Held, that defendant's Iioii- 
F- Id» right to sell, a* assignee, did

liitn from liability to plaintiff, if 
bis title, nor was the knowledge 

tT's part of the possible defect in 
title fatal to the warranty on the 
goods. Held, also, that bad no- 

t !!•••• | beyond the discussion of bis
iiiit iff had bmiglit with this full 

I defendant would not lune been
. is defendant might have Induced 

' • buy on express warranty, n new 
.rallied to ascertain this fact.
Barker. 'Jt C. V. '."JH.

WASTE.
Lessee — [Iteration* in Ituildimj.] Sis» 

Holdn ne** v. Lan>i. 11 O. II. 1.

- I'leariny Land.|- A tenant who. for 
the purpose of clearing the land and render­
ing it more lit for cultivation, collects the 
stones therefrom, has the property in the 
stones, and the landlord has no interest in 
them, and is liable for their value if lie dis­
pose** of them. Saunders v. Itrnukie. Ô o It. 
'•'.’t. commented on. Le tri* v. Goéeon, 1ô <).

------- Coin a# 11 “ T'tppinf " Tree*.] It
is a question for the jury whether the tap­
ping of trees for sugar making lias the effect 
of destroying the trees, or of shortening their 
life, or injuring them for limber purposes: 
and if so found, a vmeliant not to cut down 
timber except for tile lessee's use, or for pur­
poses of improvement on the premises, will be 
broken by such tapping. The general ques­
tion of waste discussed. Cam fibril v. Shield*. 
44 V. C. It. 4411.

-------- Ki'iht lo Bore for Gil. | -The plain­
tiff. in consideration of paid by defendant, 
executed in his favour a lease of a small plot 
of land, at a yearly rent of one cent if de­
manded. with the right on the part of the 
defendant to remove all buildings at any time 
during the lease. The lease contained no 
covenants on the part of the lessee other than 
those to pay rent and to pay taxes, and it 
was silent as to any right on the part of the 
lessee lo bore for oil Held. that. priinA 
facie, the lesw ■ h id not the i iglit to ltore for 
oil. and having done so and commenced ope­
rations in pumping crude oil, an injunction 
was granted to restrain the further removal 
of oil from the premises until the hearing of 
tin- cause. Latin n v. Johntloti. "_*M lir. t»7.

Mortgagor In Possession. I A mort­
gagor continuing in possession is not liable to 
the mortgagee for rents and profit*, nor in 
general for waste. I Va fir v. Taylor. 0 V. <*. 
11. titfit.

After a décris» for foreclosure, if the mort­
gagor in possession commits waste, the court 
will enjoin it, though an injunction may not 
have l»een prayed for in the bill. I'aurlhra v. 
IIrGuirt. fi L. J. 14‘J.

Mortgagor Lumber Cut mi Mnrhinird 
l‘r<ini*en. | Sin» .Scoff v. \i,*himi. H V. It. 
IKS»; : llebod v. Irrg. MU. It. 3t5ô.

As .a hi rut of Patent Right Ton
■ M i mill mill Ilrfend.' | See Often

- U. It. f.'JT. 10 A. It. 113.
( i .-n and Incunihrance* on Sale 

of i I In Province of Quebec War- 
> | See II ind*or Hotel Co. v.
- R. «24

li Idental Demand ILlirf over
I' • !imi Coals —Quebec f.ntr.] 

ild li. l.i*le. linker v. DeLi*lt. 
D*l.i*le, ‘Si S. C. It. 1.

'' of Timber Limits.] See Durondti
Xpp. «'as. ISO.

• ANTE, III . V., VI.

Permissive Waste Tin 1 In the ab­
sence, in a lease, of an express covenant to 
repair by the lessee, be i»» not liable for per­
missive waste, and an accidental lire, bv which 
i In» leased premises are burnt, is permissive 
not uduutury waste. Wolfe v. UeUuire, ‘JM
«). It. 43.

-------Qrotrlh of Weed« Tenant for
Life. | An action for permissive va-t- will 
lie against a tenant for life. In re Cart­
wright, 11 I'll. D. 032, followed. Tile spread 
of noxious weeds from natural causes, or by 
the action of cattle depasturing or eating 
bay or straw ruining front tin» fields where 
lin» weeds were, and the failure to stop the 
growth thereof, is no evidence of waste, but 
•inly of tll-lnisbatidry ; and the fad flint there 

i is a statute. It. S. t). 18X7 c. JPti, for the
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prevention of the* spread of noxious xvhimIs
lines not nmki' tiny difference. Putin.... v.
Central Canada !.. ami s. Co.. 2i* < t. It. 131.

Remainderman 1 rtinn by Tt nant for 
Lift' Timber.] An notion on the i use for 
waste nniy lie brought under «i Kdw. I e. 5. 
by him in reiiiniudor for life or years: and 
where land was devised for life, with n ré­
serva I ion of the oak timber thereon, it was 
held that a power to dispose of other deserip- 
tions of timber was not thereby implied, and 
that the tenant for life was guilty of waste 
in disposing of mih'Ii other timber. Taybr v. 
Tuvltr, i ». S. 5<ll.

Reversioner Art ion by- Truant for Life 
—Timber~ Pleading. | Case by the iv •• r- 
sioner against tin iminnl for life for rutting 
timber. IMea. that the defendant, as the 
servant of the tenant for life, and by her 
rommand. elitensl upon the lands, and rut 
down the trees, for the purpose of clearing 
the land and cultivating the satin- : Held, 
that the plea was bad on special demurrer: 
and. semble, that it was also bad in substance, 
as shewing no jiisiiln aiion. II r//tr \. Hum- 
ham. 11 V. c. It. JMt.

Tenant for Life Impi m in," at fur 
W arn. I See Clou- '"loir. I I». R.

HighI to (Jut V n" 1er. 1 See Saiin- 
tier* \. It real, a. A « t. It. « it i: ; : |/nim> \. Lind­
say, 10 P. it. 17,'t.

------ Tim lor - Cnltiratioii PU ml in a. I
-Held. ihat it was not wa-ie in ,i leuunt for 

life to i ut down timber on wild land for the 
noie purpose of bringing it into cultivation, 
provided the inheritance be not damaged 
thereby, mid ii is done in conformity with the 
rule • of good husbandry. Drake v. W'UjU, -1
C P KB

See, also, as to the form of pleas justilying 
ill such II ease, N. # V. P. dll.

Tenante in Common Sail by Urn -/»*.-
straining Il iiWi rV<K| Where costs were 
imnrred by a tenant in common, suing on 
behalf of himself and his co-tenants, in re­
straining waste on the joint property h\ a 
stranger: Ibid. that, -m it* being shewn that 
the suit «as necessary and proper, and that 
it resulted in benefit to the co-owners, they 
should share the expense, in proportion to 
the advantage ihex had derived from the suit. 
Haye v. M al holla ml. 10 tir. 145.

Title Acquired after Action. | The
plaintilT instituted proceedings to r. -irun 
waste and obtain possession of the property, 
but al ilie time he had n«>l st.cli a title a> 
would enable him to maintain ejectment, and 
the evidence failed to establish the waste 
complained of. The court, under these cir­
cumstances, refused to give effect to a title
acquired subsequently, and dismissed the bill
with costs, without prejudice to am other 
suit. Adamson v. \damson, 25 Ur. 550.

See W hile v. Wiles, 11 S. C. It. .>7: Mill 
v. Mill, s 11. |; ;;7n ; i raa foul \. Ilmig. 12 
O. It. 8.

•Sec. also. Laxiilorb and Tenant - Timiii u
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I. Accretions.

Crown Grant \\ titn'n Edge—Xatural 
i; \r 11 final Cause.|—Where land

. t,.,j |,y tin» frown bordering on Lake
M ml described in tlie grant as extend-

tle xvater's edge, it was held that the 
must he the boundary wherever it 

nul therefore that land which was 
\ 1n• I imperceptibly formed by the re* 

tin- water would belong to the gran-
■ iiidary of the lake being fluctuating.

• ... grantee not lielng restricted to the
11 Tiding to where the water's edge was 
time of the grant. Land gradually 

i-ptihly formed by the washing of 
d shingle" from the lake, is the prop- 
tin- owner of the adjoining land, ile- 

. • I in the patent as extending to the
• dm-, «wen although the formation 
l l-.\ the artilM-iaI erections of a har- 

; |.:iny entitled to peculiar privileges 
Hi,< </. 1/< Donald v. Cobourg liar

M T T Viet.

Deed Itank of Luke Lxh anion Ini Illu- 
"I'in- deeds under which plain- 

mi titl«- i-onvcyed "to tlw* hank of 
I in t.-ri-i, tln-nce along the said hank tin* 

-eifM-s thetvof." It appeared that 
mix iaI deposit had been washed 
e-re. and even upon the hank of 

h iluit all iraces of the former hank 
obliterated, and could only be discov­
ering through the surface or new 

II- Id. ihat as plaintiff would, hy the 
ment of tlie lake, be the loser (the

■ ! iIn* shore, consisting of the part 
high and low water mark, always

t«i claim the shore whether it 
noli. -«» In* should he entitled to 

: --I tin* extension of t lie hank sea - 
■"il the principle that whoever would 
!" injiir.v should also he entitled 

. . . . . . . . . . . . . . . . . tit. Throop v. Cobourg ami HeUr-

-I in iipjieal on the ,'lrd March. 18i>0, 
nlgim-nt Inis not Ism*n reporteii. See 
I in 2 A. It. 212 note.
Ilouiulnry of Lake—Shifting Line. ] 

V i i---1 of land conveyed being described 
n> «bains more or less, running to 

I ‘1 n io. and tlieiice along the lake shore, 
I-m h or strip of land having hi*en 
oni-tion between what was then 

uni I lie edge of the lake as at pre- 
11- -I. ilmt tin* owner of the land was 

- -neb strip of land to tin* water's 
i w.i- not limited to the boundary 

ns it was when the above deed was 
-i.-tance to I lie lake being more or 

- to circumstatii-eH. Hack v. Co­
il Hett rborough IL Il . # u.. ô f. V.

Harbour Company Statutory Hoir• rt— 
-ii nf /‘in- Owner of Land to 

1 'I't' \lluvial Deposit- .lc«r**.] — 
IN. c. 11. the <'ohourg Harbour 

- r-- authorized to construct a liar- 
1 ohourg, and also to erect nil such 

it buildings, \e., as sliotild lie 
pro|ier for the protection of the 
I for the accommodât ion and con* 

"f vessels entering, lying, loading, 
g within the same, and to alter. 

•I enlarge the same as might be 
I he plaintilTe land extended to 

"'ige ami fronted on a public high- 
end of which tin* company con­

structed a pier originally of .*50 feet in width. 
From time to time earth dredged from the 
basin was deposited to the east of this pier, 
and crib work was placed on the outside to 
prevent it from being washed away. On the 
additional land thus formed, partly bj accre­
tion and partly by the action of those repre­
senting tin* company, the defendants, in whom 
the powers conferred on the harbour company 
Imd been vested, Imilt a storehouse and a fence 
dividing it from that part <>f the plain­
tiff's land which had accrued to him from al­
luvial deposits, xxhereupon the plaintiff tiled 
u bill to compel their removal, on the ground 
i lui t tliej xx vi e on the highway and prevented 
him from having access thereto from his land :

•Held, rexersing the judgment in 23 Ur. ôi•?. 
that the plaintiff was not entitled to relief, 
as the formation in question was not part 
of the highway, but an artificial structure 
constructed for harbour purpose* under the 
authority of tin- Act. Held, also, that gradual 
accretions in front of a road allowance run­
ning down to iIn- lake form part of the road, 
just ns similar deposits in front of a lot ac­
crue to tin* owner thereof. Held, also, that 
although the statute 1" <ieo. I V. c. II did not 
expressly authorize the company to build a 
wharf in front of the street, the recognition 
of tin- right in subsequent statutes xx as sulli- 
cient. St a inll y v. Hirry, 2 A. It. Ilk").

Held, atliriuitig the above, that land gainiMl 
by alluvial deposits arising from natural or 
artificial causes or from causes in part natur­
al and in part artificial, so lung as the fact is 
proved that the accretion xx as gradual and 
imperceptible, accrues to the owner of the 
adjacent land. 121 That the storehouse and 
fence complained of in this case were not 
constructed on any part of Division street, 
hut on an artiliciai structure constructed 
umler tin- authority of a statute on tin* line 
of Division street for harbour purposes, and, 
therefore, appellant was not entitled t«> lx* m- 
demiiilied because he was denied access to his 
alluvial land through the premises of tin* re­
spondents. I3i That the public right of way 
from the end of Division street to the water 
of Lake Ontario, xvas extinguished b.x statute 
by necessary implication. V'oriioration of 
\ iirmouth x. Simmons, lu Cb. I ». û 1 s, fol­
lowed. Htandly v. Herry, 3 S. C. It. 35ti.

See post VIII.

11. Actioxaiile Infringement of IUuhth.
Declaration of Right Damage»,] — 

This court refused to recognise tin* existence 
of such a rule as that the first action at law 
for damage* to a mill site is hrouuht simply 
to try tin* right, not to obtain substantial
damages, if any such have I...... sustained.
\\'uil»worth v. jIcDougull, 21 Hr. 1.

Diversion of Water Jtai»ing Dam.]- In 
an action for diverting water from plaintiff's 
mill, tin* defendant by his plea admitted that 
In- had raised his dam erected for his own 
land to a greater height than In* was h-uall.v 
entitled to do, hut denied the consequences 
arising from such act : Held, plea good. 
Tucker v. Hami, 8 ('. 1\ «13.

Erection of Dam Necessary Con»' 
qnenro .Xcgliyrnee.] - Where the neces­
sary and minx oidnhle consequence of a law­
ful act done hy a person on his own land 
( such as the erection of a mill dam i is to
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produce mi injury lo liis neighbour. an action 
lies ior such injury ; luit il i- otherwise ii 
Hiii ji ni l js-r M- w on hi not I»- nec«*ssarily or 
probublv injurious. Inn Isvome- ~o from a 
cause not under the control of either party. 
In 8U< h cnee negllgem<• must be proved to 
remliu1 a defendant liable. I‘ihr* v. Utrin 
m ,z. «1 f. 1». 38U.

Injury to Right ' liolinu sin mu 
lhiimi<i<i.\ Tin- plaintifl' declared ihn; In 
was entitled to tin- win it of a •■••rta in stream 
for working In- mill, ami complained that ill 
fendant, owning a mill higher up. bad un 
lawfully deposited -midlist. X< . in iIn* stream, 
wbicb was carried down and choked up the 
plaiiitifl's mill pond and race-, X-. Defend 
anl denied the plaintiff'-- right to the water, 
which the plaintifl' suHieiently proud, hut. 
then- being no appreciable damage, ih.- iur.\ 
found a general verdict for the defendant: 
Held, that there mu*t he a new trial, for. the
right In-ing eslahlished. the deposit of sawdust, 
Xc., was an injury to it. for which the plain 
till' was entitled lo a verdict. When an act 
done would be evidence against the existrnee 
of a right, it is an injury to Hindi right, for 
whieh the parly injured may sue. 11 thin II 
v. Ilarry, »l V. <\ it. 41«.

Injury to Watercourse /*• / <mi.nt 
Ifii/hl | An injury to a watercourse - eon 
■Idered ns an injury to a permanent right, and 
in such a ease the court will grant the plain­
tiff a new trial, although the probable amount 
lo lie n-eovered by a verdict tn.i.v mu I»- large. 
Appli yurth v. Itiiymal, Tay. fit Hi ; IM./»// v.
Barry, U. It. 4 hi.

Obstruction of Stream Itri.lyi Muni 
ci/»// f 'orporutiou \. yli.pm e. | Declaration 
charged tlait iIn» defendants, tin- municipal 
corporal ion of a town, on the 1m March. 
iStiM, and on divers other days, jH-mied back 
the water of a stream in the town, mi wliieli
the plaintiff had a tannery. so that ii il....led
his land. Xc. The idistrnetion complained 
of was a bridge along a street in tin town, 
where there had been a bridge for alsitit .'in 
years. One I>., who owned land on the 
stream Isdow the liridge, had a wheel in tie- 
hi ream, and persons above him eut away and 
sent down ice in the spring, which formed 
u jam at 1'."s. and till* • I the stream thence 
uti to and under the bridge. The weight 
of evidence tended to -hew that but for 
this obs, met ion ,ii M -, the plaintifl" would 
not have hts-n injured. It was left t<> the 
jurv to say whether the injury eoniplained of 
was eatiMsl by the bridge, or In the ice jam 
at h s. irrespective of the bridge, and they 
found for the plaintiff Meld, a niisdiree 
tion : i hot i h' v should bn ve been told thnt, If 
the damage was caused by |h • ■«oils sending ice 
down, vx I,n h lodged against the bridge, and 
not by tbv ordinary ai iimi of the ice, defrud- 
ants were not liable. Ami semble, that upon 
the declaration and evidence the plaint if 
could not recover, for it was defendant-'duty 
to build the bridge there, ami no i ■ i -'.' 
was charged. fait. .-am -, ionn ../

-s I * . It. ôuô.

III. 1’ASAL*.
. ill*», pout XVII. I 

I. Itrnjar.hu* < anal.
Bridge Injury lo Ship Sighyincr.]

A

bridge over this canal. The plaintiff's ship 
was navigating the canal when trains wen» 
about passing and repassing the bridge. No- 
tire was given of the plaintiff's vessel being 
about to pass, by blowing a horn and hail­
ing. and notice was given by the company'll 
servants by signal that the bridge could not 
then be swung, and the plaintiff's vessel was 
injured by running against the bridge while it 
remained closed: Held, thnt, as the reipiire- 
merits of the railway traffic compelled the 
bridge to he closed, the company were not 
then bound to open the bridge, and were not 
liable for such injury, to which the plain- 
till' laid contributed by hjs own negligence. 
Tarnvr v. final W mtern H. II. Co., ii C. p.

Ifrpair I tail way Co m,»/«//- l.lion 
uyainnt. | Held, that the <1. \V. |{. Co, 
were bound by s. ,*i of IU Viet. e. Ô4 to 
maintain in repair the bridge over the lies- 
jardins canal, whieh it allows them to erect. 
That bridge forms part of a road leading 
into t'.e plaintiffs’ road: Held, that the 
loss of custom and tolls occasioned to the 
plaintiffs was not sufficient to enable them ts 
maintain an act'on against defendants for 
allowing sin'll bridge u> fall out of repair. 
llaiuilti.H mnl ISn.il. If I.a. I Co. v. Ureal II iW- 
irn It. II . Co.. 17 V. C. 11. TitiT.

Itrpair Itailnay t'ompnny—Indht- 
i.i.i'l | Tin- Ik-sjardins Canal t'ompmiy hav­
ing been indicted for not keeping in repair 
tin- bridge over their canal where it crosse* 
the highway built for them by the (i. W. It. 
Co.: Held, that they, mid not the company, 
wen- hound to keep "iii'li bridge in repair.
Ifryina v. lit*jardin» Canal Co., 27 V. C. Ii. 
i!74.

It'pair Uoinl Company—Bn .tiun 
of \rn ISii'hp In/mn lion. | An Act »( 
-arliamem having provided that it should be 
awful for the Desjardins Canal Company to 

« ni a channel aevo-s a certain highway, and 
I-» erect, kiep, ami maintain a safe and commo­
dious liridge across the canal, and the bridge 
alter being erected having become unsafe 
through the default of the canal company, 
an incorporated road company, which hud ac­
quired the road, made several endeavours to 
get i lie bridge repaired, hut all of them hav­
ing failed through the insolvency of the canal 
company, the road company at length rani- 
ineiieed the erection of a fixed bridge, which 
"••nid impede the navigation of the canal:— 
Held, reversing the decision in 17 Hr. 31. 
that they had no right to do so. and a per­
manent injunction was granted. Town oI 
Itniida* v. Hamilton and Millon Itoad Co.. 18
lir. ail.

Statutory Authority for B reel ion of 
1‘li ailiny, | Held, that, by the various Acts 

of n rli.hi - ui referring thereto, the erection 
of def. "dants' drawbridge over the Uesjurdins 
«•anal was sanctioned and recognized: and Hint 
ii iniiM be assumed to have been lawfully 
• i" led. though the formalities required by**. 
I 137. and Vis --I the Railway Act, might 

not have lie.-n complied with. Held. also, that
i lie .iicount of the declaration, charging 
defendants with neglect and refusal to open 
ilie bridge and permit vessels to enter or leave 
the canal. wa~ detWlive. in not alleging that
ii was not at siii'li limes being actually m*d 
hi defendants for the passage of their trains; 
and that the second count was good, ho*-
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• '<>. v. limit Wcutcrn 11. 11". 
i • it.

Sale of Cnnnl -Creditor*—Lien—/njunc- 
' inn granted nt tho suit of tin» 

: I h '.innliiiM t 'mini Company,
! inn on tlio canal, against n sala 

i Mibseq lient execution. Toirn 
lh •‘inrdiii* I anal 17 (ir. 27.

2. Welland I'anal.

Surplus Water I'.napo of Damaqe*.\
I • w • i'ii| t nnal Company have power 

■ barter, I (leo. IN', r. 17. to lot 
ii'T out of the canal in linn- of 

" action can In* maintained for 
mu of I lie canal, (iriffithx \.

11 - air 5 O. 8. <18*1.

|\ I'IK IIKH AND WaTKIMOVRSES ACT.

Il s n. 1S77 ec. It IS. 1«KI; It. 8. O. 
ls«: 2M. 285. ]

C. c. f>7. The declaration then went on io 
recite the award of the fence-viewers ver 
hatiin, which directed two ditches to he made 
by the parties, one by each, and concluded 
thus. " said ditch to he made before the 1st 
October. ISTiT»." Plaint iff then averred per­
formance of the award on his part, and a 
neglect and refusal to perform it on the de­
fendant’s part, and claimed damages for such 
neglect and refusal : Held, on demurrer, that 
the declaration was not had as failing to dis­
close a case which gave the fence viewers jur­
isdiction. which it Nutlicieutly did : hut that 
it was had as setting out an award which 
did not lix the time each party should have 
within which to perform his share of the 
ditching, or direct where such ditching should 
he made : and also, for not shewing that a 
demand in writing had lieen made on the de­
fendant to perforin the award, the non-com­
pliance with which would have entitled the 
plaintiff under the Act to have completed 
the ditch and sued for the price fixed, instead 
of bringing an action for damages, which 
could not lx» maintained. The eleven suh-sec 

ol - M of iin- above Act. C. 8. I". C. 
c. 57. refer to ditches and watercourses as 
well as to fences. Murray v. Duickoii, 17 <" 
I*. 5S8.

Award 1 /i/««/ Riyht of.] The right of 
county court Judge against an 

n fern e-viewers, under .’12 Viet. e. |iî,
* v restricted to an award made under

1 j ,,f the Act. when the land bene
' ' two municipalities, hut extends

i'I made hv three fence-viewers un- 
■ 1 S I <'. c. r»7. which the latter Act 

- made part of. In r> McDonald
h. :■ r. n. 2Ns ; n. r.. ::<i v. c.

I i'i"al Time,]—The provisions of 
of ô7 Vlct. 55 (O.i. the 

Watercourses Act. 1S1H, which 
■lodge of the county court to hear 

an appeal from an award t lient 
!■ ii two months after receiving no­

ne merely directory. />*< I/.
I Miller. 20 <). If. 5HI.

I 'In,rily of /•’< iiee ricirrr» — Ob-
Dilrli.\ lu an action for ob­

it iin. called “ the old drain." the 
’ lie plaintiff, with tid. damages, 

iii' ir verdict was founded upon 
!"c|| had been made hy fence

II 'I. upon the evidence, that a ver- 
1 titered for defendant, for it was 
I drain " which was obstructed

ni i he declaration I, hut the new 
h.v the plaintiff : and as to the 

1 tb'ct of that was only to allow 
to he kept open for a certain 

- ilie verdict, if sustained, would 
-I'1 in the plaintiff to keep “ the 

" for ever. Held, that it was 
" prove the regular appointment 

-• wers : and that their award 
' I' i N Viet. c. 20. Malone v. 

1 n i c. u. mi.

l", ri I y of I'i nee-ricin ru Time 
Dili h 1‘onilion of Ditch lh 

I'lcailina. | - The déclara 
i i ilie defendant as owner of a 
'le plaintiff's land, alleging the 

Hgc quantity of surplus water 
and that both parties dis- 

iii'ir rc-pcciive rights and Ha- 
■ IVnce-viewers Act, ('. S. V.

The plaintiff and defendant, occupying ad­
joining lots, having disputed as to the drain­
age of surface water, referred the question to 
fence-viewers, who awarded that the defend­
ant should open a ditch from the line fence 
between himself «ml defendant, through the 
plaintiff’s farm, of sufficient depth to carry 
off the water then in the ditch opened hy de­
fendant. about twenty rods in length, and that 
the plaintiff should make and keep open this 
same portion of ditch, commencing at the line 
fence, and of sufficient length, width, and fall, 
to carry off the water ; to lie two and a-IniIf 
feet deep at the line fence : said ditch to he 
made before the 1st October. 18*15 : Held, 
following the last case, that the award was 
bad. for not sufficiently defining the point of 
commencement and course and position of the 
ditch. Semble, that the award was not had, 
as decided in Murray v. huwsou. 17 < '. I’. 
58N. for omitting to specify the time within 
which each party was to perform his share 
of the work, for that the time mentioned ap­
plied to both. To an action fm trespass on 
the plaintiff's land, defendant pleaded justify 
ing under the award, alleging that the plain­
tiff paid half tin* expense of tin* award as 
thereby directed, and that defendant, in pur­
suance of it. having first duly notified the 
plaintiff, entered on tin* plaintiff's land and 
opened the ditch there ns directed hy the 
award, doing no unnecessary damage : Hell, 
that the plea was had. as setting up a right 
which the award, being invalid, could not 
give ; hut that tin* facts might lie found to 
supiiort a plea of leave ami license. Dan non 
v. .Murray, 21» V. ('. It. -HH. See. also. Mur­
ray v. Damon. 11) I*. .'HI.

— » Defectivi RequitUion Liability 
Municipal Corporation*. |- A township muni­
cipality. within the limits of which a ditch 
is constructed under the provisions of the 
hitches and Watercourses Act, It. S. ( 1. 1SN7 
c. 22(1, in accordance with tlie award of the 
township engineer, made in assumed com­
pliance with tin* rei|uisitioii of the ratepayers 
interested, is not liable for damages caused to 
a resident of the township hy the construction 
of the ditch, even though the requisition he in
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fm t defective St inn nu r v. Town ah ip <»/ 
Maidituw . 24 A. 1C. 3“U.

/;'«*/ me ut t Hint nut i nil Ihhli -
lb nu tlii. | An n wiml nf fi-ni i-virwi-is direct • 
iug a lira in in In* constructed mi one man's 
land for iln* hem-lit of uuother. o|iernt'-s a- 
tin- grant of an easement on tin- land iliimigli 
which n pa men, binding privies in estate .1- 
wvll as jairiirs ; and so long a< stu-h award r«*- 
mains unchanged. iIn* rights of tin- parties 
and tin- nature of the easement must I»1 gov­
erned l».v it. An action, lln-rid'ore. will In* 
against the owner of the land through which 
the drain passes for obstructing it to the in 
jury of the person for whose Is-tivlit it is re­
quired. Semble, that >m h person may enter 
upon the land and clear out the drain to the 
extent to which lie is bound to maintain it 
under the award, hilly 1. ft'hnulii, dl V. < '. 
U, fitKi.

Lug inter A iipointmt nl Iftnu u- 
lion \ i,tin Jui intlivhon /7*/oppr/ .l/c 
/»*«/.I Ity s. I 1I1 ut the _| nii la s mid 
Watercourses .\, 1. K. S. 11 |v.i7 > . l!s‘i. it is
provided that " every municipal council shall 
name and appoint by by-law 1 Korin A. 1 one 
Iici son to in- 1 lie engineer to carry out tin* 
provisions of this Act. and such engineer shall 
tie and continue an ulliver of such corporation 
until hi' appointment is revoked hi by law 
1 ut \\ im ii he shall haxe noli e 1 and 111011" r 
engineer s appointed in his stead, who shall 
have authority to commence proceedings under 
tins Act or to continue such work as may have 
been already undertaken." The defendants' 
council duly unpointed If. **11,-!, engineer, and 
lie in 1 'pled tile oilier. Subsequently they, 
without any notice to him. and without anv 
by-law expressly revoking Ids appointment, 
dul.i passed a by-law purporting to appoint S. 
ns Midi engineer : the latter by law in no 
way referring to the former or to li. : Held, 
that the prior appointment had not been re­
voked; that S. did not become "the engin­
eer;" and that an award purporting to lie 
made by him as such engineer under the Act 
was invalid. S. was not de jure the engineer, 
because U.'s appointment had not been re- 
voked by by-law. cither with or without notice 
to him ; nor could the defendants assert that 
S. was <le facto the engineer, for he had not 
the reputation of being the engineer, ljuierr, 
whether the notice required i- one of intention 
to revoke or of having revoked. Held, also, 
even supposing that consent could confer jur­
isdiction, or that 'lie plaint ills might waive 
or lie estopped from urging an objection to 
S. * jurisdiction, that there was no reason­
able evidence of any such consent, waiver, 
or es| oppd ; for the pla im ill >' requisition 
call'd for " the digit.... r." and they were ig­
norant that it. had not been pru|ierlv super 
scl.,1. 1 he point was raised upon an ap|s>al
ugaiii't the award and was overruled; bui. us 
it went to the root of the jurisdiction* of 
the whole proceedings, including such appeal, 
there was nothing 111 such proceedings which 
could prevent a consideration of the question 
ill a Mibsemieni action. Tiirtli \. low Huh in 
of I In pin in in. 111 O. it. 404.

I'.miiiit 1 r 1'mi 111y I’nurl ,1 niltit' - 
lb ilintmtinii "thriui" 11mint ut H i// 
Tn ipinot. j Held, by the tjii'-en’s bench divi­
sion. that where the engineer of a municipal 
corporation purports 1 «» make an award under 
the Hitches and Wat.-r ours.. ,\-i will, 
sped to the making of a drain, the affirmance

of 'iich award by the county court Judge do,* 
not preclude tie- high court from entertaining 
the objection that the engineer had no juris­
diction to make the award : nor is such an 
objection one for the determination of the 
county court Judge alone. Murray 1. Haw 
son, i: C. I'. ."'Vs. distinguished, ill» In the 
absence of a resolution of the municipal coun­
cil such as is provided for by s. tl (lit of 
lli" Hit.lies and Watercourses Act, II. S. it. 
|vs7 , , L'-JlI. the question whether the engineer 
has jurisdiction to make an award depends 
upon whether, before tiling the requisition.
1 lie owner tiling it has obtained the assent 
in writing of a majority of the owners 
alTe< t"d or interested, a* provided by s. ti (at ; 
if In- has obtained such assent, the engineer 
is. immediately upon such tiling, clothed with 
jurisdiction ; and the absence of the notice 

1 form I*. - required by s. H would not deprive 
him of such jurisdiction, but would form only 
a ground of appeal a. ainsi his award. ( Ji 
The assent of the municipal corporation ns 
one of the land owners interested may lie 
shewn by re.-ol lit ions passed by the council 
directing the engineer to proceed with the 
work. 1 41 The term ‘'owner” as used in 
the Act mentis the assessed owner ; and a 
tenant at will may be an owner affected or 
interested within the meaning of the Act. 
<•'»» The il'-i ision of the county court Judge 
as to matters over which the engineer has 
jurisdiction cannot be reviewed by the court ; 
and whether the plaintiffs were be tie tiled by 
the proposed work was a matter to lie deter­
mined by the engineer and tin- subject of ap­
peal to the county court Judge. 1 ti 1 The 
mere publication by the engineer, within a 
year after the allirimini-e of an award, of a 
notice that he would let the work to be done 
upon the land of one of the persons affected 
by 1 lie award, and that such letting would 
take plan- after the expiry of a year from 
such allirmutiee. does not afford any ground 
for an action of trespass. Held, by the court 
of appeal, reversing the decision of the 
ijtiis-ii's liench division, that the word “own­
er " as used in tin- Hitches and Watercourses 
Act. It. S. 11. Ixs7 v. 220. means the actual 
owner and in" the assessed owner ; and a ten 
a ut at will of land affected, assessed as owner, 
I* not an owner affected or interested within 
the meaning of the Act. Il'-ld. by the su­
preme court of Canada, affirming the judg­
ment of the court of appeal, that “owner" ill 
s. tl tat does not mean the assessed owner : 
that the holder of any real or substantial 
interest is an "owner affected or interested 
and that a men- tenant at. will can neither 
tile the requisition nor lie included in the 
majority required, (jua-re, whether, if the 
person tiling the requisition is not an owner 
within the meaning of that term, the proceed­
ings are valid if there is a majority without 
him. I mk v. ’/ oii ii*/iip of (>*«/"','/• . “1 O. It. 
12. -1 A. It. lUS; Townnkiii of Ongooile v. 
York, ii4 S. V. It. 2S2.

I'.iiyintii- Initiating /*arty—Own 
« r.] A lessee of land with an option to pur- 
chase the fee is not an owner who can initiate 
proceedings fur construction of a ditch under 
1 he < luiario Hitches and Watercourses Act. 
1804. Township of Osgoode v. York. HI 
S c. It 2**2. followed. If the initiating party 
is not really an owner, the tiling of a ih- 
claratiou of ownership under tin- Act will 
not confer jurisdiction. Section 24 of the 
Act. which provides that an award there­
under. after expiration of the time for ap­
pealing to the Judge, or after it is affirmed
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i. .hull be bindiiik notwithstanding 

. m lorm or substance wither in the 
i- aux ot" the proi •«•«■dings. does not 

. in award or proceedings, where the 
i .Hating the lutter is not tin owner.

A. It. V.»Srcv«-rsvd. Township 
/\ ill ,. Township «./ I.i.giin, -U S. < ’.

It. T"J.

r.Wlimcr- Jurisiliet ion—Omissions
• .. ■•-.#/ statute - U direr.] — The laud

n iio inil intisl the proceedings tinder 
I • i,es and Watercourses Aet, 37 Viet.
. . • i •. upon wliivlt the township engim-er 

in making an award, hail not till'd a
.......... ownership pursuant to s. 7. a I

- i In1 u as in fact the owner of the land 
■ned in the not me as Isdonging to hint, 
id not va used a " friendly meeting ” to he 

.V'tiaui to s. >. before tiling his reiptisi- 
The plaintiff, whose lands were affected 

i l.i- award, vont elided that the tiling of 
i... «duration ami the holding of the meet- 

i* ai t-, essential to the jurisdiction of 
. a : tat hiug : Held, i hat the pi n

i > ni ss. 7 anil S should In* treated as 
only. Held. also, following Moore 

Q. K. I ». -11. that the plain
•." - rtlijei lions were stieh as could lie waiveil. 
a'..I I. id lni'ii waived hy her a|i|iearing liefore 
t • I'Linwr and contesting the right of the 
a i ring land owner to have the ditch made 
on i.it laud and at Iter expense, without oh- 

io the engineer's jurisilietioit. Held.
I ». -4 of the A«i applied so us to 

i|e what was done hy the engineer, in 
: i he omissions. Maisonneii n v. Town-

i. ,i /in/ough, ;;n 11. it i-T.

Lridence - - Copy — Justification 
\ ne// itamuyvs.] In trespass defendant 

I i lilting tlie ditch complained of under 
■ aril of fence-viewers. &c. The jury 

: ; for defendant on this issue, and on the
I. issue that there was no damage:

II1 i liât, as a right was involved, the 
i vas entitled io a verdict on the

I'Mie for nominal damages. The town
• i k produced a copy, which lie swore 

i i rue copy, of the fence-viewers’ award.
.nul I icing in his custody: Held, that

• •• i•> was admissible in evidence under
1 > I . V. v. U1Î, s. ti, these awards being

" h.v a statutable publie officer ai ling in a 
■ al capacity, and being such as might 

; large portion of the public, and even 
ipalities. Semble, that if the copy had 
M" delivered by the fence-viewers under 

' nite. it might have been received with 
mg it to be a true copy. II urnh v. 

/• /-/*■*. .id t. t . it. ÛU.

\on completion of ll urA - llemedy 
■ ’ li /mu.| Win-re an award lias
nimle under the Ditches and Watei-

• - Al l. 18811. the only remedy for the 
lupletion of the work ill uctorilnucv 

i h" award is that provided by s. Id of
\ i Murray \. Dawson, 17 < I’. 388,

• d l t'llyrne v. t ’niiipbell, 13 U. It. dd!>. 
'-nishi'd. .Vo other or greater costs were

• '.| iu the defendants than if they had 
vfull) demurred instead of defending

I going down to trial. Ilipbuni v. I own- 
'/- '»/ Ur ford, lit ( ». It. 583.

— X on-compliance with — lt< m> dy— 
/ ilium mint I'urchascr.)- No action lies to 
recover damages because of failure to comply 
•v‘th an award made under the Ditches and

Watercourses Act: the remedy, if any. living 
under the Act itself. The purchaser of land 
from an owner who was a party to proceed­
ings under the Act In respect oi that land i- 
entitled to eufori »• the award. Unit on v. 
Township of Asli field, !!«• A. It. .’itId.

-------  Owner Uunicival (
Compensation. |— A uiuiiieipal cor|H»rai imi i» 
an " owner." within the meaning of tin- 
Dili la-s and Watercourses Act. in respei i of 
highways under its jurisdiction, and as such 
may initiate proceedings under that Act. 
Where it has, pursuant i«> an award in pm- 
cis'diiigs inii mil'll b.v it under i lia l Act. von- 
atructed, without negligemc, a drain from a 
highway to a river through an adjoining 
owner's land, it is not liable to make com­
pensation under the Municipal Act i<> that 
adjoining proprietor in case his hind lias 
been injuriously affected by the drain. In 
iv^ Ah'Leila n a ml Township of thinguaeousy,

- ttimer not Ucnrfited. |—The Act 
respis't iug ditches and watercourses, ds Viet.

-*ii <0.1, is only applicable where land» 
belonging in eai'h of the adjoining owners 
is benelited by the work. Where therefore 
fence viewers awarded that II. should pay 
for and maintain a portion of a drain and 
waieii ourse, which was only of heuelit in 
draining M'K.'s land, the award was s«'t 
aside. Iliddctl v. McKay, Jd (*. L. J. irj.

Engineer Completion of Work h/i lima 
Amount for which It inn rs l.iabh »'•</ 

hi tor's 11:11. | I tv S. L's ,,f .-,7 Vili. . . I R. 
S. « ». |ss7 e. li-0, s. 13 i, the Ditehes and
\\ i ter courses Act, il i' provided that “ tb* 
engineer, at the expiration of the time limited 
by the award for the completion of the ditch, 
shall iiisiss t the same, if required in writing 
so to do by any of the owners interested, . . . 
ninl limy let the work ... to the lowest 
bidder," An-: Held, that even tile lapse of 
two years did not debar the engineer from 
acting under the above section, where it was 
plainly made to appear that the drain was 
not made, within the time or after the time, 
of the pro|si dimensions, by the person who 
had the lirst option to do the work. Held, 
also, that the amount the several owners are 
liable for may In- placed upon the collector's 
roll_ under 3i Viet. c. 53, s. do i U. S. O. 
lss7 «. J'-’o, s. lSi. on the authorization of 
ilie reeve of the municipality. ilote \. \ ill aye 
of Morrisburg, lib O. It. -43.

------------I tut y to Inspect- It reach- \ et ion
— Jtumiifps.\ After the time llxed by 
mi award under the I titclies and Water­
courses Act, isbd. for the completion of 
certain drainage work by ueighltouring 
land owners, the plaintiff, who was one 
of the parties interested in the award, in 
writing required the defendant, as town­
ship engiiieer, to inepei't the work, with the 
object of having it completed ai'eording to the 
award; hut. as the plaintiff alleged, the de­
fendant neglected to insjievt the work or cause 
it to he completed according to the award, 
and thereby the provisions of the award were 
uot carried out, and the plaintiff" in i on- 
sequence suffered damage by reason of water 
remaining on bis land. Ate.: Held, that the 
provisions of S. Id of the above Act as to the 
inspection by the engineer are imperative, and 
an action would lie for breach of his duty; 
but, even if the evidence had shewn such u
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bn-iivli, the damages claimed wen- nut proxi- 
male. m-cessnr.v. nr natural results thereof. 
The oilier provision* of s. Id are merely per- 
mi"i'e. and no aetion would lie for ilieir non­
performance; nor. were it otherwise, euiild 
it lie helil that the da mattes vlaimed were the 
proximale result of such imu performance. 
Tlio'i- v ho. Iiv ilie terms of the award, ought 
to have done the work were the |iersoii* proxi 
mnlelv responsible for the «lamage-.. O'It j/rnt* 
v. < iimiikrii, ir. u it. :um.

No tiro 1/#i iii/ii in a*. | An owner of 
land, desiring to constnmt a «Irain on his own 
land and in rontinim it through that of an 
adjoining owner, served him with the notice 
provided li.v lin- I *it«-li«-- and Watercourse-, 
Act. II. S. u. I«7 e. 330. s. fi. as amended 
I iv \ id. « I'd. - - Ml.', to settle the | me 
portions in Ik- const met «*«1 hv each. and. oil 
their failing to agree», sorted the clerk of the 
municipality with the notice provided for by 
such Ai l requiring tin- engineer to appoint a 
day to attend and make his award. The elerk 
immediately forwarded the nonce i•» me en­
gineer, who was absent, and who declined to 
aiieiul: Held, that a mandamus would not
lie against the municipal corporation to «-ont 
Iio| th-ir engineer to act in tin- premises.
ihhii mus v. v mm „/ Trento a. 34 o. it. 313.

Joint Interest l ino licucm Dmcri 
tii i n Demand. | To constitute a “joint in 
teresl."_w itliili the meaning of -. 7. C. S. I', 
t'. C. f.7. ii i- not necessary that the lands 
occupied should Is- contiguous lots. Tue ones 
tin i whether such interest exists is to lie deter­
mined entirely hv the fence-viewers, and their 
discretion cannot Ik- reviewed if fairly and 
reasonably exercised. Semble, the absence of 
a demand under s. IÛ may Is- waived by the 
subsequent conduct of tile parties. In ro 
Hubert* and Holland, ô V. I{. 388.

Obstructing Ditch -H>mcdy.\ Held, 
that the evi«h-nce stated in this case failed to 
esiabiisl^ a natural waten mirs-, ami that the 
plaintiff's only remedy for obstructing it was 
under «'• S. I < , Ô7. M unaii \. Daw
ton. 1» C. V. 314.

Railway Company [pplication of Act.]
Held, that the defendants, a railway com 

puny, were not subject to the provisions of the 
Ditches and Watercourses Act. |{. S u. |s77 
v. lllU. M ill, r v. (ii uad Iranb H. II. f'»., 
4.*i i. c. it. 333.

Application of Ic/ \ iranl. \ An 
award under the Ditches and Watercourses 
Aci directed that a drain should he tun!' by 
tin- initiating owner a certain distance along 
a highway of the defendants, then by the de- 
fi'iidants along tin» highway to a point oppo 
site tin» land of a railway company, then by 
another land owner, and then by the 
railway company along tin- highway, or 
across the highway through their own land, 
us far as might be necessary to give a proper 
outlet. The drain was built by contract under 
the .Net ns far as the point opposite the rail 
way company’s land. Imt the railway com 
puny, whose railway had liven declared to In- 
a work for the general advantage of Canada, 
refused to recognize the award or do tin- work 
directed. The defendant* limn built a culvert 
across the highway and brought the water to 
the railway company"' laud, and th- railway 
company thereupon built an enbaiikment to 
keep it huek, the result being that it over

Mowed from tin- highway ditches and caused 
damage to the plaintiff : Held, that there wne 
no jurisdiction under tin* Ditches and Water­
course* Act as far as tin; railway company 
were concerned : tbut the award was then»- 
fore no protection to the defendant*; that 
tlm damage resulted from the construction 
of ilie culvert ; ami that the defendants were 
liable thenfor. Met , un mon v. 'Jo mm lu p „f 
I ai mou I li. 21 A. 1t. isjli.

Sec iictiillivray v. àlullin. 21 V. V. 11. tQ.

Cause of -/‘Icndiii'i - I nirndiiu nt. | -Tlte 
declaration charged tin- diversion of tin- water 
complained of to lie tin- direct act of Ils- do 
fendant, wlmrea* it was i-ausi-il hv a freshet 
forcing it new channel through a ditch wrong, 
fully «ni by him: Held, that an uiiH'iidiiicut, 
if li«H-essary. would liave been allowed, Me- 
1a an v. < i o*gon, ."id I . C. It. 418.

Negligence Outlet < *miinmalion.\ 
Damage to land from an overflow of water 
caused by negligently diverting the water from 
its natural course without providing n suffi­
cient outlet, is not the suhje«-t of compensation 
under the Municipal Act. IV\i. Stalker v. 
Voir n* A ip of Dutucick, lù O. It. 343.

Railway Company 1‘urvhamr Xolice
Hi >ji*ti ahon - 7*m acriiitiun in,iipen*a- 

tiun.i Where tlm defendants in 1871. with 
out authority, diverted a watercourse on cer­
tain land, ami afterwards made compensation 
therefor to tla- then owner of the land, the 
plaintiff's pnslecessor in title: Held, that
tin- equitable easement thereby created 
in favour of the defendants was not 
valid against the registered deed of the 
plaintiff, n boni) fide purchaser for value 
without actual notice; the defendants 
having shewn no prescriptive right to 
divert the vv aten nurse ; ami tlie diversion being 
wrongful .is against the plaintiff. Knapp v. 
Hre.-it W.-Mcin It. W. t'o„ r, C. I*. 187.
I. I!sjii-ratn-e v. lireat Western It. W. Co.. If 
■ 1 K IÎ3, \\ allai e i Grand Trunk li. 
W. Co., Itl V. c It. .V»l. ami I'artriilge v. 
llfat Western It. W. Co., 8 ('. |‘. it7, distin­
guished. Tlm plaintiff, having fnih'd to prove 
actual damage, was allowed nominal damages 
for the wrong: and. iusi«»ud of granting a 
mandatory injunction to compel the restora­
tion of the watercourse, the court directed n 
ri ler.-m-i- to ascertain the com|H-nsation to 
which the plaintiff would be entitled ns upon 
an authorized diversion of the watercourse un­
der .-« 1 Viet. C. L"d. S. INI Ihi MU J'oltun v. 
i'anadian 1‘unfic H. II . Co.. 33 (). It. 304.

— -- Hemciln attain*! Daman,* Com-
pen*at : lit - mi 11, i of the Railway Act 
of I 'mada. Û1 Viet. 31». n railway company 
have power to divert any watercourse, suh-

« i" 'la- provisions of tlm Act: but. in order 
to entitle themselves to insist upon the arbi­
tration clauses of ilie Act. limy must, having 
regard to s-. l_\t, j 11. 14Ù. 14»i, ami 147.
sle w upon their registered plans their inten­
tion to divert. The defendants built an em­
bankment which entirely cut off tlm plaintiff’s 
access to the water of a stream by diverting 
it from his farm : Held, by the Queen'* bench

See, also, Fences, III.

V. Diveusion or Watehvochses.
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- ,n. that l In* diversion. not tho da ma go 
■,1 therefrom, gave him his cans** of 

mill i In* proper mode of optimal lug 
. was in iront tho divondon ns por-

.11111 to oonsidor its offert upon tho 
,,f iIn- farm. Mri.illivrnv v. «iront 

\\ .- rn It. XV. Vo., 2û I . V. It. (IS*, distin- 
11. id, Iiy iho court of ap|M-nl. affirm- 

. .ilmv. ibat where a watvrvourse has 
i„. .11\. rti-d by a railway company in con-

_ : in-ir lino, withmil tiling maps or 
uni ire. tho land owner injuriously 

has a right of action, and is not 
I i i an arbitration. For such diversion 

land owner, in the absence of an under- 
p . by tho company to restore tin- water- 
,i- in its original condition, is entitled to 

’In- damages assessed as for a permanent 
The mode of computing damages to 

..Mi'd in lieu of an injunction, considor- 
\> finir v. Urn nil Trunk H. II . Co., 2.*i U. 

Ii. .:7 22 A. It. 81).

Statutory Authority -#>ow*im</ liniluu\i 
■ / | Where i hr effi i of
I'.- I « '• d11inbiu legislation was to authorize

• 'i"iiideiits ti> irrigate their soil by tlie 
i ul-orji diversion of water from any ad-

• >■ treain nr lake by conveying it over 
i- "Inch did not Is-long to them, and to

i . ■!.•■ 'iirplus water after irrigation through 
la mis by nu-ans of tînmes, ditches, or 

!.-, all subject to provisions for eompen- 
iml tlic respondents brought water 

a their land in such manner as to Is- the 
nit ml cause of damage to tin- appellants' 

railway by causing a slide of their 
Held, reversing the judgment in «! 

I’-. < . Ib-p. •», that, in tin- absence of pro- 
- -hewing an intention on the part 

legislature to take away the appel- 
i .'In to protect their property from in 

iIn \ were entitled to an injunction to 
’he respondents' user of the water in 

... oi tlieir common law obligation to 
• damage to the appellants' lands. 

1 ’•"■n, Pacific l(. H. Co. v. 1‘nrki. 1lNHIl]

Itiijhln nf Iti/mrion Ihcncri — 
X ' The itritish Volumhin Land « >rdin-

» l*ett, contains the following provisions:
I. cry person lawfully occupying and 

h t i hde cultivating lands, may divert any 
■ I i' iicr from the natural channel of 

a -rrvarn, lake, or river ndjnmit io or pass* 
■ rough such land, for agricultural and 
purposes, upon obtaining the written 
iy of the sti|M>udiary magistrate of tin* 

t for the purpose, and recording the 
sat with him. after due notice, as lierein- 

it oned. specifying the name of the 
I'd, the quantity sought to he diverted, 
!• •• of diversion, the object thereof, and 

7'h»*r particulars as such magistrate 
-eipiire." 45. " Previous to such author- 

- given, the applicant shall post up 
pi-nous place on each person's land 

h which it is proposed that the water 
i t'a sa. and on the district court house, 
- n writing, stating his intention to 
ne h land, and through and over the 

'ake and carry such water, specifying
in relating thereto, including

Muantity. purpose, and term." lit 
fl ' h.v a grantee of water under this 

1 nee for interference with the use of the 
Held, that tlie ordinance was not 

! f'-r tin- licnetit of riparian owners only, 
1 ■' '"iy cultivator of land could obtain a

grant of water thereunder. Held, further, 
that the water of a stream, &<■.. may I» occu­
pied under the ordinance, even though t hen­
nin y In- a riparian proprietor upon a part of 
it. Held, also, that the provisions of s. tô are 
merely directory, hut. even if imperative, 
a grantee of water under the ordinance, who 
lias used tin- water granted to him for several 
years, would not lie required, in an action for 
damages caused by interference with such 
user, to prove that he gave the notice* re­
quired by that section, as it would be pre­
sumed that the satin- were given before re­
cording the grant. Murilty \. turnon, 2<> S. 
«’ It

See 'fucker v. I'nren, 8 V. I*. (13 : Malcolm 
V. Hunter, «1 O. it. I "2 ; Uoyem \. Iheknon, 
10 V. |\ 4M.

VI. UUAI.NAUK.

1. Surfine lloicr.

General Rule. | The right of drainage of 
surface water doe* not exist jure mu urn-, and 
the principles applicable to stream* of running 
water do not extend to the llow of surface 
water, fraction \. iirund Trunk H. 11. t o., 
27 U. C. It. 08.

Obstruction of Ditch - Itemcdy- Hate- 
nient. I ll,e plaint ill’ owned land south of 
and higher than defendant's land, and the 
surface water in the spring and fall drained 
off in a channel of no definite width from the 
upper part of hi* lot to the lower, and thence 
to defendant's land into a pond, from which 
no exit was proved, and which, with the rest 
of the low land, was usually dry from April 
to .November. The plaintiff laid dug a ditch 
to facilitate the drainage through his own 
land, and defendant, three or four year* ago, 
had allowed him to plough a furrow in Ids 
land with the same object. This the defen­
dant afterwards obstructed, and the plaintiff 
sued : Held, that there was no right of ac­
tion, for he was not a riparian proprietor, 
there was no proof of any easement, a ml 
no natural drainage at the spot obstructed 
until the ditch was dug there. Semble, that 
the plaintiff's pnqivr remedy was under the 
Act n-spi-t ting line fence* and watercourses, 
«S. I . < c. i>7. MeUtUnmy \. II illm, 27 
V. V. It. «2.

Obstruction of “ Stream " •Remedy— 
IJimcmcnt.| The plaintiff alleged that he 
was possessed of land through which a stream 
was accustomed to flow, ami away from which 
the surface water was accustomed to e*ca|M-, 
and that defendants negligently constructed 
an embankment oti their railway across said 
land, by not providing sufficient openings to 
allow the water to escape. The jury fourni 
that " there was a stream of water, and it 
was obstructed by the railway." There was 
a creek on the plaintiff's land, which dearly 
had not been Interfered with; and the only 
obstruction shewn was of such a stream as a 
general flow of surface water would present 
on a gradual slope of land: Held, that tin- 
word " stream ” in the finding must he taken 
to mean such water ; and that, as the plaintiff 
shewed no right to the land on both sides of 
the embankment, nor any easement out (In­
land on the other side, lie had no right of 
action, t'retcton v. iirund Trunk Ii. H'. Co.. 
27 U. C. R. (18.
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Overflow < a/i'i i f M unieii'iil f'or/xoci 
flo„> /.-Nu/ On III r. | Til»1 defendant' ill-' 
corporations of two township', without living 
bouml io ilo so. I.uili a culvert under tie 
liigliwa.v between till* townships, to whii li tlu* 
other <1. femhint. the owner of lainls adjoining 
one side of the highway, in older to carry off 
the surface water of Ids land', built a drain, 
and subsequently a ** gangway " "i stone* for
the convenience of access m the highway, 
will'll had the elle i of <la tu III ill|i the water 
on his land, lie afterwards made an open 
ing in the “gangway." and the water, sudden*
I y rushing through the culvert. Hooded tin* 
plaintiff"' land on the other side of the high­
way. which was also connected with the 
culvert by a receiving drain, through which In­
laid theretofore permitted tin- water in its 
ordinary course to How Held, that the de 
fendant * tin- corporations were not. hut that 
the other defendant was, liable for the dam­
age sustained b.v the plaint ill. Itryic v.
J,nut it, Jl A. 11. lut».

Raising, Grade of Street /ïuudmg nil 
jtifii' /.•(.■/. | II.. i c'ldin- "ii l.i;>|'.in ott
stm-t, Toronto, had Ids premises .......led by
surface water (lowing into his cellar after a 
storm. The Hooding was greater owing to 
the raising of the grade of Lippincott street 
b.v the defendants block paving it: Held, 
that right of drainage does not exist jure 
untune ; that tin- defendants were not liable 
for the damage claimed, as they had only exer­
cised a legal power vested in them b.v Matute 
to rai'c ttie grade of the street, and block pave 
it: they had been guilty ol no negligence, 
and were not bound to provide drainage for 
surface water. Ituyu* \. t ity .</ V o/oaP>. L’o
U. !.. J. 7.

Right of Drainage across Highway
\l uim i/iiil I uryorutinn - Uiaeivlma.| • 

There bail for many years been a culvert 
across a highway adjoining the plaintiff’s land, 
through which the surface water from Ids 
land had been accustomed to pas*, hut the 
pathmaster closed it up and made the mad bed 
solid, b.v which the (low of surface water from 
the plaint ill’s laud was impeded, and the land 
remained longer wet than it would otherwise 
have been. The corporation by resolution ap­
proved of lb*- pat hamster's net ion : Held,
that the plaint iff had no cause of action, for 
tlurc was no right of drainage across the 
highway for flu- surface water, and the cor­
poration could not la- liable for not exercising 
their discretionary powers with regard to 
drainage of lands. Hurt) y v. / oinie/ii/i u /
( rnuluinl, ;ib V. 0. It. iWb.

Right to Discharge on Lands of 
Lower Level. | The doctrine .if dominant 
and x-rviem tenement does not apply between 
adjoining lands of different levels " so as to 
give tile owner of tin- land ol" higher lev .-I tin- 
legal right as an incident of his e-iale i . 
have surface water falling on Ids land dis- 
charged over tlm land of lower level although 
It would naturally lind its way there. Tin- 
owner of the la lid "f lower level max lill up 
the low places on his land or build walls 
thereon although by so doing he keeps hack 
tin* surface water i.. the injury of the owner 
of the Li 11 • I of higher level. Out ruin \ Sill*. 
1H A. II. .Y-V'.

t ». and S. were adjoining proprietors of 
land in a village, that of <». being situate on 
a higher level |linn the other. In Is?.’» im­
provement* were made to a drain discharging 
upon the premises of S.. ami a culvert was

made connect ing with it. In ls.>7 S. erected 
a building on his land and cut off the wall of 
tin* culvert which projected over the line iff 
the street, will'll resulted ill the Ihivv of 
water tInougli it being stopped and hacked 
up on tlie laud of (!.. who brought an action 
against S. for tin- damage caused thereby : 
Ibid. aUirming tin- judgment in -1 A. li. .Yjt;. 
llut S . having a right to cut off lie- part of 
the culvert which projected over his laud, was 
not lial'l - to <» for the damage so caused, 
tin- remedy of the latter, if lie had any, living 
against tin- municipality for not properly 
tua in i ;i ining the drain. Osfjom v. sill* j’s 
S. C. It. is"-.

Sec, also, yoat XX.

1Î. fit hi r t '<i*<

Construction of Works I haeiue of Hu 
Inu Tre*yn**. | The defendants constructed 
a number of drain* in their town, discharging 
into a creek running through the land* of 
lin- plaintiff, which drains conducted a quan- 
t it y of lirim- or salt and refuse from salt 
manufactories in tIn- neighbourhood into the 
(Tis-k and rendered the water tilthv and unlit 
for drinking, and also corroded the machinery 
in tin- plaint ill’s woollen factory. And the 
d'-feudants, having passed n by-law to deepen
tie- creek, tIn-'-w 'lowii tin- plaintiff's fences, 
entered upon his li.nd. and threw up earth 
from tin- hi-d of tin- creek and left it there:— 
Held, that the drain' not being constructed 
under a by-law. tin- plaintiff was entitled to 
maintain an action for his injury sustained, 
and for an injunction, and was not compelled 
to sue those w ho had discharged I In- offensive 
matter into the drains, nor to seek his remedy 
under the arbitration clauses of the Municipal 
An, nor to resort to mandamus to compel bet­
ter drainage. Held. also, that damages for 
the trespass on the plaintiff's land could lie re­
covered by action, as the corporate powers 
under the by-law for deepening tin* creek 
might have been exercised without the com­
mission of the trespass : and this. too. notwith­
standing that the work was done under and by 
means of a contractor, who. however, was lint 
an independent contractor, hut worked under 
tin* superintendence of the council. I »in- 
llffmond v. 1' n n nf Senforlh, li O. 1L 500.

A drain of tlu* defendants for carrying off 
the surface waters of a street ran along 
the street and across it. and then through pri­
vate property until it reached a creek. <»n 
the street there was a screw factory, tin* pro­
prietors of which, by defendants' permission, 
connected a drain from their works with tin* 
defendants' drain, which had tin* effect of 
carrying noxious matter from the factory into 
tin* creek: but. on complaint, the proprietor* 
used an old cellar as a reservoir for the 
noxious matter, which, it was alleged, til 
lered through from tin* cellar into the drain 
and so into the creek. The drain, with­
out tin* infiltration into it from the cellar, 
from which it was twenty-six feet distant, 
conveyed nothing injurious into the creek. 
The plaintiff, a riparian proprietor on the 
creek, having a factory there, claimed that hv 
reason of such fouling he was prevented from 
ining tin* water uf the creek for domestic pur 
poses or for his factory, and brought this 
action against tin* defendants therefor:— 
livid, that defendants were not liable; but
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;i, !,.■ liability, if any, wo* on the screw 
: i , \ atiKgmond \. Town of Senforth.

.ci i; li-tinguished. dray v. Town of
/»« 11 o. It. ;t17. 13 A. It. 388.

I in 11 tisr in Flow of IVfl/rr—Re- 
II'i Inn \t enmity for (Juanliiiifl.] - 

W'l M brought action for an Injunction 
i.- -a a municipal corporation for that.

. .a of certain drainage works con- 
; 0,1 by them, the defendants had caused 

rinsed uiiantity of water to flow into 
a i k running through his lands, which 

itnati in an adjoining tow nihip, and 
uh.l. bad consequently I welt flooded and 

I. partly from the access of water 
- into the creek, anil partly from the

i.ased velocity imparted to the flow of 
u • r into the • teek :—Held, that M. was 

■ d to an injunction restraining the in- 
■ cl flow of water into the creek, and also 

i. reused velocity, and to a reference as 
aims and that lie was not bound fo pro- 

b.\ wax of arbitration under -Mi Viet. 
1\ .. .V.ll (O.i. but was at liberty

to - k relief in the ordinary way by action. 
II i o. that the fact that the by-law under 
"Inch the drainage work was done had not 

■ plashed, did not prevent the plaintiff 
iron bringing this action. Malutt v. Toicn- 

Uirma. It O. It. «511.

Cultivation of Land Outlrt Urer- 
l>" While the owner of land has nil un- 
■! ":,|t"! right to drain it in the ordinary 
. • " of husbandry, lie must take care that

•iter collected by his drains is carried 
•o h Aident outlet, and if the water is 
1 ■ l m o a pond which is not large enough

■I tin1 additional volume of water thus 
into it. lie is liable in damages to 

m : on w hose land is flooded by water over- 
. from such pond. Vo a no v. Tinker,

ao \ It. 1*12.

Drains through Adjoining Prop­
erty. See II heeler v. Itlmk. Il S. It.

Liability of Municipalities for In­
juries Caused by Drains and Sewers. |

' Ml NUI PAL OlUPUHATlU.VS, XII.. XVI.

Natural Drainage by Stream—Culrert
' ’ 1 Many years before the defend-

n,|f itwipality was laid out. a culvert was 
■ d by Z, on private property for 

1 • 'ii of a railway company whose lands
"d tin- stream in question. My reason 

tie culvert, the water brought down by 
t' " ' ri am was not carried off, hut over-

1 'I"11 plaintiff's land. The stream xvas 
' 'ur.il drain for the surrounding conn- 

t\ ! ut the defendants used it to a small ex- 
'•t t for die drainage of the town. It was 

that the flooding would not have been 
d by i lie water I nought down through 

i «hint»' user of the stream, hut that 
brought down from the area drained,
' "'it the defendants' user, would have 

iscd the damage :—Held, that the tle- 
- xyere not liable. Lme v. Toirn of 
i Fall*, limn/n hi v. Totcn of Minima 

i "ii*. •; u. it. ni7.

Public Drainage Work — Authority - 
I — Declaration for trespass to 

1 !' s land, and throwing down the fences.
- earth, and stopping up the water- 

fhereon. Plea, that Itefore the com* 
VtiL. IV. D—230—li

mission of the alleged grievances the commis­
sioner of public works for Ontario, under 
and in pursuance of .'',2 Viet. c. 28 (0.1. had 
taken possession of said land, fences, and 
watercourses, the same being in his judgment 
necessary for the construction of a certain 
ilrain. being a public work within said Art. 
and thereupon said commissioner diivcted de­
fendants to construct a ilrain to and past this 
land ; and defendants in the construction of 
said drain entered u|mhi said land so taken 
possession of. and in the necessary prosecution 
of said work threw down said fences, anil de­
posited 11»* earth from said ditch on the plain­
tiff's land, and tilled up the watercourses 
thereon, the same being necessary for tin* con­
struction of said drain, which are the alleged 
trespasses :—Held, on demurivr, a good plea : 
for it must be taken to mean that the com 
tnissioner had lawfully taken possession in 
accordance with tin* Act. having complied 
with nil requisite preliminaries. Itury v. lint- 
ton. 32 V. C. It. 347.

Fee. also, ante IV.

VII. Floating Tim men.

Improvements Floatable “ Stnain " 
l iter—Remuneration.!- A. having erected a 
slide on a small river, not before such erec­
tion capable of being used for running tint 
her :—Held, that this was not a stream within 

S. V. r. c. 48. and that in- was en­
titled to recover n reasonable remuneration 
from defendant for the iim* of tin- slide in 
floating timber, ftoalr v. IHekton. VI C. I'. 
337. O'erruled in t’aldirell v. Me Lan a. It 
App. Cas. 2U2, post.

--------— FI on to hie "Stream"—Liter—Oli-
» fructifia,}—Plaintiff placed a quantity of 
timber in a creek for transport during the 
spring freshets to «Jucher. Defendant, who 
was the lessee of the (’town of certain lim­
iter limits within which the creek was, ob­
structed tin* latter with fallen trees. &<•„ 
which prevented plaintiff getting Ins timber 
to Otn her. In au action for this damage 
the jury found that the creek, in its nut ur.il 
state, and even if Improved and relieved of 
tlie rubbish and other deposit therein, would 
not admit of the passage during these freshets 
of logs and timber, and that it was only the 
artificial means adopted li.v defendant that 
rendered it available for such purposes : — 
Held, that defendant was not liable; for, ac­
cording to Boa le v. Dickson. Vi t ' I'. ."..'IT. 
the creek was not a " stream " within C. S. 
V. (\ r. IS. s. 13; the evidence did not shew 
plaintiff to he a riparian proprietor: and it 
xvas not a navigable rixer. within the law 
of England or of this country. Held. also, that 
even jf plaintiff had tin* common law right 
to the tloxv of the stream, in its natural state, 
that did hot entitle him to us., it to pass 
timber and logs down ; and flint tin* fact 
that it had so far I teen rendered navigable by 
artificial mentis, was a further and concluslxe 
reason that no right in the nature of puhlici 
juris could arise in relation thereto fur such

purpose. Win Inn \ llel.aehlan, 10 < ", I*.

------------- Floatable “ Stream " — I'mr— Hr
muneration Fn*hi N.| Held, that the right 
conferred to flout timber and logs down 
streams by 12 Viet. c. 87. s. 3 (CO, is not
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limiti'd to such streams as in their natural 
si,iiv. vvithmit improvemi-nts. during freshets, 
permit said logs, limher, &<•.. to he limited 
down them, hut extends to ilie user without 
compensation of all improvements upon such 
rtreams, exen when Mich streams have Imn 
remlereit floatable lh«-r«-by. Itoale V. hick-on. 
Iff <I*. overruled. Snell right is only 
conferred l»,v the statute «luring freshets; 
qun*ro. us to the rights at other seasons of the 
year of the parties, that is. of the hunbeivrs 
on the one side, and tin owners of the im- 
provoments ami the hi-d of ihe stream whereon 
they hitvi- boon «-Hooted, on the other. .ludg 
ment of the supreme court, S S. < '. It. I 
reversed. Cal dwell v. McLaren. it App. Vas. 
;j}>2. See. also. X v„ t; A. It. 45<i.

---------  Floatable “ Hi ream ”—I *er—Toll*
■—-Bed of Stream. |- The idaintlff Itad omt«*d 
dams, slides, and other improvements for 
facilitating tin- passage of saw logs and timber 
«town a stream, floatable in a state of nature. 
Some of ihese slides were situated in the bed 
of tin- stream, others were built entirely on 
the plaintiffs land on one side of the stream, 
tin- water of which was dammed hack so as to 
flow in part through the artiliii.il channel 
thus constructed. The «h-fendants, in driv­
ing their logs ami timber down the- stream, 
used all the slides ami improvem«*nts. In an 
action for tolls for such u. <-r : Held, follow­
ing Vahlwell v. McLaren, App. Vas. 352, 
that as to all slides and improvements con­
st 111 ted ill the bed of the stream, plaintiff 
could not recover : but, as to all such im­
provements outside the channel, and upon 
plaintiff’s land, that a recovery by the plain­
tiff was proper, llehl, also, that the ab­
sence of aprons of the proper statutable ili 
mens:on- upon plaintiff's liants across the 
rni-r afforded defendants no ground for claim­
ing ih<- right to use without coin pensât ion 
plaintiff's improvements not in the bed of the 
stream. Itoale v. Sherman. Iff V. V. ffffT. re­
marked upon. Marlaii v. Sherman, s o. 1£.

Tolls Mill Dams.] hi- only 
when improvements in a stream are made fai­
llie express purpose of facilitating the floating 
of saw logs, lumber, and limber, that tolls can 
be charged for llu ir use under the Rivers and 
Streams A«-t. A mill dam is not such an im­
provement. and the right of the lumberman, 
conferred by R. S. O. 1887 c. 118, to float 
saw logs, lumber, and timber over it is un­
affected by that Act. In re Lillie Bob River 
Bam. 2ff A. R. 177.

Obstruction Bridge—1 njury to—Justi 
fieation—Pleading.] The plea in this case 
justified injury «lotie to a bridge on a 
navigable river by the floating down of tim­
ber:—Held, on demurrer, ph-a bad, for not 
disclosing such a state of facts as to con­
stitute tiie bridge a nuisance, or to shew that 
tin- acts «•omplaineil of were really inevitable 
on the part of the defendant, in conse«|t»-ncc 
«if the improper construction of the bridge, 
or by reason of a suiierior agency operating 
against the defendant. and for not alleging 
that tin- defendant was acting with duo and 
ri-asotiabh- «-are and diligence in the naviga­
tion of his timber. Semble, that had the plea 
stati-d that tin- damage was occasioned by 
reason of the briilge having been so improper­
ly built as in effect to be a nuisance to the 
free navigation of the river, and that the 
damage was not caused by the negligence or

improper conduct of the defendant, and could 
mu have been avoided, it would have consti- 
titled a good defence. V. S. U. V. e. 48 
observed upon. Township of Thurlow v. 
Bogart, 15 V. 1*. if. S«-c. also, »S. C„ ib. 001.

Injury to Pain — Pleading.] — A 
ph-a justifying an injury done to a «lain in 
floating logs down the stream, must expressly 
aver that there was no gate. lock. or open­
ing. ike., in the dam through which the tim­
ber could pass. The mention of freshets in 
the -latute. s. S. was only in order to shew 
that streams shall In» clear. <-ven though they 
can only he used to float timber. &c.. in times 
of freshet. Shipman v. Clothier, 8 U. V. R.

IS' oval of A Qusere, whether 
12 Viet. e. 87 l V. S. V. C. c. 4Si gives a 
l ight to persons having «x-ension to float tim­
ber «lown a stream not navigable, to remove 
obstructions placed in it by the proprietor of 
the land through which it runs. Shipman v. 
Clothier, 8 V. V. R. 592.

S<-mble. flint it <loi-s. The statutes upon tlie 
subject of mill dams reviewed. Little v. hue.
3 C. 1*. 528.

---------Removal of - Conversion of Ma­
terial*.\—-To pleas justifying the removal of 
a mill dam in order to float doxvn logs, plain­
tiff replied that, after flu- removing, &«-.. hv 
the defendants, they converted and disposed 
of Ihe mat«-rials of the dam to their own use:

-Held, that such wrongful conversion was 
an abuse of the authority in law under which 
defendants acted, such as to render them tres­
passers ah initio. Little v. luce, 3 C. I'. 528.

Removal of—Fu-ccss.]—In an action 
for cutting away a portion of the plaintiff's 
dam to enable defendants to pass their logs, 
there being no evidence «if excess, the court 
refuscil to set aside a verdict for defendants. 
Little v. hue, 4 C. P. 95.

---------- Removal of—Justification—Pleading
- 87ream.” )—The first count of the declar­
ation nlh-gcil that plaintiff was possessed of 
certain land through xvliich the river Missis­
sippi flowed, on which he had made improve­
ments, both above and below his said lot. as 
also of a dam erected on said lot across tlie 
stream, with a slide and other works, where­
by. and by mentis of the water of said river 
pressed back by said dam. he was enabled and 
accustomed to float his timber down said 
stream and through his lot; and that defend- 
ants cut and broke through and destroyed said 
«him, whereby. &<-. The second count alleged 
that the plaintiff was possessed of the land. 
A:< .. anil that the said river where it passed 
through the plaintiff's land had so great a 
fall and was so shallow and obstructed as not 
to lu- navigable; and that he was also possess- 
i-d of a dam across said stream for improving 
the stream for the descent of timber, furnished 
with a sufficient apron for the passage there­
over of the said timber; and that defendants 
cut down. &e.. the said dam. and preventeil 
plaintiff from using the slide for the passage 
of his timber, xvhereby. &c. The fourth count 
was in trespass q. c. f. to the said land cov- 
'■red with water and for cutting down the said 
dam, to the plaintiff’s damage, and preventing 
his using the slide for the passage of his 
timber past certain rapids and falls below 
said dam. xvhereby, &c. Third plea, to first
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, , ;i,t, that defendants were lumberers, and 
. - i „f n liivg'1 quantity of timber which 
,de.-ir<»ns of and were iioating down 
vl<. !. ;i~ they had a lawful right to do. 
ill. \ wen- obstructed by said dam, 

i'.'.'fully placed in said river by the plain- 
i.it : and because they c uld not otherwise 

■ down tiie said timber they cut away. &o\. 
• d data, as they lawfully might, which are 
; !... .rievances complained of. Fourth plea,
: • .ml count, setting up that the dam was

furnished with a good and sufficient apron 
ige thereover of the timber, accord- 

1,. ihe statute, which dam wrongfully oh- 
i.'d and hindered defendants from llont- 

• 11.■ ir timber to market, and they theiv- 
; lawfully cut it away, &c. Fifth plea, to 
ir h count, that said river where it crossed 

■ , nintin"-, land was a stream down which,
a state of nature during freshets, timber 

n '.-ill lie floated, and defendants, being lum- 
i ;vi's were lawfully engaged in floating their 

m i- down said stream to market, and the 
i : ' ill's wrongfully placed said dam across 

r!\« r. which obstructed defendants, who 
thereupon cut it away. &<•.. as they lawfully 
; .lit. \e. :—Held, pleas bad : the third and 
l'.mrili pleas in not alleging that the river was 
a tMvigable river or a stream within ss. IT* 

I l'l of ('. S. V. C. c. 48. or setting out the 
! .'is on which defendants' alleged right 
ir-': and the fifth plea Itecaupe. although 
sup plying the defect in the others, by alleging 
: it it was n stream within the above sections 

;. statute, yet it omitted to allege that the 
m was not furnished with a sufficient nitron 

qaired by the statute. McLaren v. Ituelc, 
< 1'. 63».

S/ireinl Damage—Action. ) Décla­
ra t "H (under (’. S. IJ. C. c. IS. s. 15), that 

Imt. during llie spring freshets of 1800.
: l obstructions in a certain stream, and
t'.-n-by prevented the plaintiff from using the 
sti. am during said freshets for floating down 
i i - and craft, whereby the plaintiff lost the 
- ..... ‘ a large quantity of sawn lumber. &c. :

Held. bad. on demurrer, for not shewing 
a v peculiar injury to the plaintiff more than 
t" c rs. by the obstruction complained of. 
/'h in* v. //all, 20 ÏJ. C. It. 472.

N pecia l Da mage—A cl ion—.S' ummary 
' ' I An action will lie against a mill
'• 'i"T f<»r neglecting to make an apron. &e.,

- mill dam, as required by the Act, and 
olistructing the descent of saw logs, to

tc > special damage of a particular individual,
-■li the Act imposes a daily penalty for

such neglect. Persona owning logs so ob 
' d may summarily remove the obstrue- 

; n s<. far as necessary to enable them to 
. ... their right. Little v. Incc, 3 C. P. 528.

Public Easement — Interference with 
Rights.] - Held, that, although the 

may have in a river, such as the one 
on, an easement or right to float rafts , 

or I'.l's down and a right of passage up and 
' wn in Canada, &c., wherever the water is i 

iently high to be so used, such right is 
1 1 inconsistent with an exclusive right of

- "f with the right of the owners of
! •: . rty opposite their respective lands, ad 1 
m ^ iiii film» aqua». Regina v. Robertson, li j

Rivers and Streams Act—Obstruction.]
H It. S. O. 1887 c. 120. s. 1. all per- 

■ ire prohibited from preventing the pass- i

age of saw logs and other timber down a river, 
creek, or stream, by felling trees or. placing 
any other obstruction in or across the same: 
- -Held, reversing the judgment in 21) O. It. 
2tMi, that placing a dam on a river or stream 
by which the supply of water therein was 
diminished so ns to interfere with the passage 
of logs, was an obstruction under this Act. 
Farquharson v. Imperial Oil Co., 30 S. C. It. 
188.

Saw Logs Drinking Plaintiff's Doom by 
Undue Pressure of Defendant's Logs—Loss of 
Plaintiff's Logs let ion therefor—Confusion 
of Property - Measure of Damages J — See 
Auger v. Cook, ."ill U. C. It. 537. See. also. 
/trace v. Union Forwarding Co., 32 U. C. It. 
43.

Saw Logs Driving Act /freaking ./am 
—Arbitration—Damages.] —When logs being 
floated down a stream are unreasonably de­
tained by reason of others being massed in 
front of them, the owner is entitled to an 
arbitration under the Saw Logs Driving Act 
to determine the amount of Ins damages for 
such detention, and is not restricted to the 
remedy provided by s. 3 of that Act, namely, 
removing the obstruction. Judgment in 2d 
A. It. 19 reversed. Cockburn v. Imperial 
IjUtnber Co., 30 S. C. It. 80.

See Crandcll v. Mooney. 23 C. P. 212 ; 
Queddy River Driving Hoorn Co. v. Davidson, 
10 S. C. It. 222.

VIII. Form mo Boundaries.

Crown Grant—"Along the /tank."]—The 
plaintiff's patent described his land as com­
mencing at a post ‘‘on the bank of Burling­
ton Bay.” and then going north 72°. west 20 
chains, more or less. ” along the hank." to 
within one chain of the next lot :—Qua*re, 
whether this description included an inlet in 
the bay, or whether it made plaintiff’s boun­
dary follow the bank in nil its windings, 
though the distance given would then he er­
roneous. Semble, that it did. (Juge v. Dates, 
7 C. I\ 111).

----- -— Construction—Evidence.]—In ac­
tions in which the King is a party, in the 
construction of grants front the Crown, where 
there is an ambiguity in respect of the pre­
mises, as. for instance, what is to he con­
sidered the hank of a river, other grants from 
the Crown are admissible to assist in the con­
struction. Clark v. Donnycusth, 8 O. 8. 628.

---------  Point of Commencement.]—A point
of commencement “ in front on lake Erie, at 
the south-east angle of the lot.” means the 
south-east angle as it stood at the time the 
grant issued, and not a point shifting with 
the encroachment of the lake. Her v. Xolan, 
21 V. C. It. 309.

--------- Top of Dank—Subsequent Patent—
Effect of. 1—-On the 9th February, 1852. a 
patent issued to J. F., under whom the plain­
tiff claimed, for a mill site, described by metes 
and bounds, by which, after going “ one chain 
seventy links, more or less, to the .op of the 
bank of the river.” it proceeded " then south­
easterly, along the top of the bank, to the 
limit between park lots five and four : then 
southerly to the southerly limit of the town
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plot, or park lot one. keeping in nil placets at 
mvIi ii (lifstniii'v inland from tin' river ns will 
allow in' thirteen feel le nd "f wntir being 
raised nt tin* mill." Ace. It then crossed the 
river " in n point to which the water will he 
hacked hy being raised thirteen feet, ns be­
fore mentioned, at the mill, and then ran 
northwardly, eastwnrdly, and north-west ward- 
ly " i being the general directions of the river >
” keeping always, as on the other side of the 
river, at sin li a distance inland therefrom as 
ensures to i lie mill owner the privilege of rais­
ing thirteen feet head water as aforesaid, to 
the place of beginning." A well defined bank 
of the river, about thirty feet above the water, 
extended from where the line first mentioned 
struck ilie top of the bank So the limit be­
tween lots four and live, and then the bank 
died away into tint: Held, that under this 
patent the limit of the land granted was the 
top of the bank as far as the limit het\ve< .1 
park lots four and live, not. the line formed by 
the thirteen feet head of water. On the lltli 
February, 1852, a patent issued to .1. F. (pre­
sumably the same person as the patentee of 
the mill site 1 for park lots four and live. The 
description of these lots hy metes ami bounds 
was in part. “ commencing where a post had 
been planted in the north-west angle of park 
lot number live, then north eighty-two de­
grees forty-live minutes east, nine chains 
thirty links, more or less, to the water's edge 
of th" mill dam in the mill site block, in tla- 
said town aforesaid” hy thirteen feet head of 
water being raised at the mill, then southerly 
following I la- water's edge tbits funned." X-

Held, that the first patent could not be con 
trolled by tlu* second : and the latter being to 
the first patentee, he thus acquired the whole 
land in dispute, and there was no reason why 
the description in his own deed, which was 
according to tlie first patent, should lie quali­
fied by tin second. Ilarrison v. Frost, ft I
V. C. It. 110.

Deed Tax Sale- I'art of f.ot Wimliny 
It in r. ]- The lot in question, fronting to the 
north, was hounded on the south by tin- river 
Thames. The sheriff, while <1 (îeo. 1V. c. 7 
was in force, sold 1-0 ai res of the lot for 
taxes: Held, that according to the statute 
the rear line of the tract should correspond 
with the rear of the whole lot. following the 
windings uf the river. Mclntyn v. tirent 
Western It. IV. F0., 17 V. C. H. IIS.

-------- - Top of Ita al:—Possession.]—A deed
of certain land described it as tin- easi por­
tion of lots 1 and - on the north side of the 
Grand river, and one of the nu-tés and hounds 
was “ to where a post has been planted at 
the top of the hank of the Grand river (hut 
no post appeared to have been planted 1 : 
thence along tin- top of the hank of the G rami 
river," iVc. Hy a clause in tin- deed the 
grantee was allowed the use of whatever water 
In- might require from I lie Grand river oppo­
site the said land for any works then or to 
he erected on the said land, so as in such 
use nothing was done to impede or injure tin- 
owners or occupiers of certain mill property 
in tin- full enjoyment of tin* water power ap­
pertaining thereto. Ace.. And in an agreement 
previously entered into, and in pursuance of 
which the deed was executed, there was a 
clause to the same effect. It appeared that 
the top of the hank was not now discernible, 
having been cut away by the defendant. There 
was contradictory evidence as to two...., years' 
possession by defendant, and the Judge at the

trial found there was none:—Held, that tin* 
deed only conveyed the land to the top of the 
hank, and not ad medium liliini nqiiiv, the 
clause in the deed and agreement . upholding 
such a construction. "1 That the finding mi 
1 la- question of possession should not lie inter­
fered with. Itobntson v. Watson, 117 C. I*. 
57».

" Extending to tin' Hiver*’—Eight 
to Itaisi l)um.\—Persons claiming under the 
patentee conveyed to the defendants a portion 
of the land granted by such patent ‘‘extend­
ing to the river." reserving the right to the 
grantors "to raise the dam one foot, and 
over Mow accordingly:" Held, that the words 
of such conveyance purported to convey to 
the centre of 1 lie lied of the river : and that 
after tin* reservation of the right to raise 
the dam in the river, the grantors could not 
he heard to say that they laid not the right 
to convey in the centre of the river. Kirch- 
hoffer v. stanbury, ‘25 Gr. 4lit.

— - Water's Edge. |- A grant of land
to within one chain of a river, means to with­
in one chain of tin- edge of the river, not of 
the top of tin- batik. Stanton v. Windcut, 1
U. G. 1: 0

I*., owning lands on both sides of a stream 
not navigable, conveyed a piece on the south 
side, described as extending "to the water's 
edge of the creek, then keeping along the 
water's edge of said creek with the stream 
until." An-., reserving the road fifteen feet wide 
along the bank Held, to pass the land to 
the centre of the stream. Kuins v. Turville,
: 12 V. C. It. 17.

Dower - t «signaient of—Description—Suf­
ficiency. J—An assignment of dower by the 
sheriff must lie hy metes and bounds. Where 
two lots fronted on a river, and were there­
fore irregular in shape, and the sheriff as­
signed tlie east third of one and the west third 
of the other, making no survey and giving no 
further description, the assignment was 
held insuflicicut. Fisher v. (trace, 28 V. C. It. 
312.

High Water Mark. |—High water mark 
is tlu- limit of the highest ordinary state of 
the river, or its average height in its ordin­
ary state after tin- spring Hood has abated, 
imt the highest limit reached in the year. 
Flu mb v. \l cdii niiuii. !12 V. C. It. 8.

Fur hr v. Elliott, 1 C. V. 170. 40l : 
I Ulnae of \ 1 ir 11 a m bn 1 a v. Count» of Water- 
In". 22 <>. It. I'.»:'». 20 A. It. 1, 22 S. C. It.

/‘nil Description—Kviilrncc to Ex­
plain.] -Trespass, to try the title to lands 
lying adjacent to the river Ilumher. and oc­
casionally overflowed during freshets. The de­
fendant's deed gave him the lied of the river, 
and two rods beyond " high water mark " on 
both sides of it. Tin- evidence was conflict­
ing as to the position of posts mentioned in 
the deed, and defendant contended that he 
vas entitled to two rods beyond the highest 
point to which the water of the river ever rose, 
including the lands in question. A bond con­
ta ining the agreement lie tween the parties, in 
pursuance of which the conveyance appeared 
to have boon made, defined “ high water 
mark " to lie “ where the water has already 
or may hereafter he flowed for mill con­
venience or other machinery —Held, that
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i'... : .nguage of the deed wns explained by the 
mid that high water mark wan the line 

id v. I..lit the water was flowed " for the pur- 
' .inn ini'iitioiied. (J ni ha me v. Drown, 

i: C. 1‘. 41S.

Low Water Mark Dm]—Proviso—Pos- 
In ejectment defendant claimed un­

der tv\.. deeds to I*, and N. respectively. In 
i! ilee.l to P. the land was described as 
"... n.-iicing on the verge of the river 
Mi,,i,i at low water mark:" and then, after 

i long tlie first two courses, the third 
, iwas stated to lie "to the water's edge 

il - -aid river at low water mark." and it 
i ..a. puled, "and thence down the winding of 
11... -aid river to the place of beginning:"— 
I ill. that tin* particular limitation must he 

iiie.l specifically as stated, so that the 
! inusi he deemed to extend merely to the 
water mark, and not ad medium tilmn 

In the deed to X.. which was of the 
land adjoining, the description was: “ Com- 
: i _ at tin- north-west corner of l'.'s lot."
i. . .. the point at which the third course of 
I' .i ni terminated, namely, the water's 

of the river Moira at low water mark: 
and mm that starting point, after describ 
in.- Hi" tirst two courses, the third course was. 
“ in the water's i-dge of a small inlet or bay :" 

a it"i" describing the fourth course, name- 
ml thence along the water’s edge to the 

; ......i beginning." there was added the fol­
lowing proviso: "with the privilege of ex- 
i n i g any building or buildings fifteen feet 
i’ the water's edge, providing the same 

i .'i obstruct or diminish the width of a 
inlet or hay in the rear of said lot 

n'"'id'.l for bringing saw logs therein:"— 
Ile..I. that the effect of ,'te proviso was to 

■ the boundary of the lot strictly to the 
- edge of the small inlet or hay. A 

- •.1 :i of possession set up by defendant to the 
land a (itiestioii was decided against him ex- 
• i-t a- to fifteen feet thereof, which on the 

i' ii.-" defendant was held entitled to. Col- 
. //id,r/7*oii. 30 V. P. 000.

>- H ood v. Esson, 0 S. C. 11. 230, post 
XI.

Municipal Corporation — Limits of
1 >' \l id-stream.\ — The limits of the city of
! .. .1.11 were defined by the proclamation set- 

- " apart as all the lands comprised in the 
"1 ! and new surveys in the town of London, 
I i li.-r with the lands adjoining thereto.

- between the said surveys of the river 
Thames, producing the northern boundary line 

new survey until it intersects the north 
" : and the eastern boundary line until 

ini"I'si-cts the east branch of the river:—• 
Held, that the city limits extended to the mid- 

• "f the river. Where two properties or 
h i ■ i ii j.'i pa lit ies are divided by a river or higli- 
v . i In- limit of each is primfl facie the cen- 

t In* river or road. In ri McDonough. 
l . r. it. uw.

— Township Front.]—The three east- 
1 i"i' only of one concession in a township 
‘ >! ‘'Ii. in the county of Peterborough) were 

'"! in front by a river, and the line lmd 
1 n run in the original survey, in front of 

1 i.ncession up to though not past these 
• bui ill" township itself fronted upon 
' er township:—Held, not a township 

■l"d in front by a river, within C. S. U. 
' •,'l. s. 27. Johnson v. Iluntcr. 25 U. C.
It ::im.

-------- Townships of Gloucester and Xcpcan
—City of Ottawa—It idea u Direr.]—See De- 
yinu v. fount y of Carkton, 1 O. It. 277.

Survey -"General Course of Diver." | — 
Quiere, how a boundary line following "the 
general course of tin* river" for a given dis­
tance is to be ascertained, and whether it is 
properly done by drawing a straight line from 
the starting point to a point on the river at 
that distance. White v. Dunlop, 27 V. (J. It.

--------  Main Shore—Point of Laud.]—In
an action of trespass defendant claimed as 
part of lot It» in the broken front -f Lscott, 
that part of Vary's point in the river St. 
Lawrence which would he included within the 
side lines of the lot, if projected from the 
main shore across a small bay to and across 
the point to the river in front of it. In the 
original plan of the township the line across 
the point from west to east, shewing an in­
tention to include it In tin* broken front, was 
continued only as far east as lot 14. though 
the point extended far enough to cover the 
fronts of lots 15 and lit. In scaling the front 
on the river, posts appeared to have been 
put down on tlie main land, hut none could 
be traced on the point. The jury found that 
these posts were intended to mark the width 
of lots, not the front angles of lots in the 
broken front, and that the front of lot !<» 
was upon the main shore, and not on the river 
in front of the point:— Held, that upon the 
evidence the verdict was right, as no part of 
the point appeared to he included in_the lot. 
Thomson v. Sherwood, 21 V. V. 11. 174.

-------- Point of Coin mener ment—Intersec­
tion of Doad by Stream.]—Where land is de­
scribed as commencing at the intersection of 
a road allowance by a stream, and the boun­
dary lines at once diverge from the stream: 
—tjuivre, when- is the point of commence­
ment in the middle of the stream or on the 
hank—and what are the owner's rights as re­
gards the water? This question was discussed 
but not decided, as the plaintiff failed to shew 
that any part of his land came to the stream. 
Hamilton v. Gould. 24 U. C. U. 58

See ante I.

IX. Grand River Navigation Company.
Act of Incorporation — Erection of 

Dams- -Overflowing Lands.] — See Derby v. 
Grand Diver Xavigation Co., 11 U. C. It. 334.

Consequential Injuries.] — See Young 
v. Grand Diver Xavigation Co., 12 U. C. It.

Obstructions. | — See Phelps v. Grand 
Diver Xavigation Co.. 12 U. C. It. 245.

Powers — Deasonc.hlc Exercise.] — See 
Moore v. Grand Direr Xavigation Co., 13 Gr.

X. Harbours.
See, also. Harbours. Canals, and Docks. 

1. Generally.
Accretion Occasioned by Harbour 

Works.]—See Standly v. Perry. 3 S. C. It. 
350. 2 A. It. 10B.
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Carriage of Goods Contract—Liability 
for IIhi hour V>1/1 x. | A., having entered into 
an engagement with IS. to carry goods from 
Liverpool to Hamilton, for a certain sum per 
ton of 4*1 cubic fed (as per agreement set out 
in this ease i, transhipped them at Montreal, 
a port on the line of route, where harbour 
dues were charged, and sent them by rail from 
there. I'poll an action brought be harbour 
dues thus charged and paid by A. : Held, that 
the contract being to deliver the goods at so 
much per ton. It. was entitled to have them 
delivered at that price free of all expense. 
Lidmonslone v. \ oung, 111 ( I*. CST.

Public Harbour Itid of Property m ] 
- -The soil and bed of the foreshore in public 
harbours i> vested in tin Hominioti govern­
ment. Iloimun v. Urn n, li S. G. It. 7<>7.

--------- /{,,/ „f -property in—Inti rfere nee
icitli \ a vigu I ion Wharf- I'ishcrics. \ - The 
beds of public harbours not granted before 
confederation are the property of the Domin­
ion of Canada. Holman v. Green, <i S. C. It. 
7<i7, followed. The beds of all other waters 
not so granted belong to the respective Pro­
vinces in which they are situate, without any 
distinction between the various classes of 
waters. The beds of all waters are subject 
to the jurisdiction and control of the Domin­
ion parliament as far as reunited for creating 
future harbours, erecting beacons, or other 
public works for the hem-lit of Canada under 
the British North America Act, c. !>-, item 
lb. and for the administration of the fisher­
ies. It. S. V. c. !>11. " An Act respecting cer­
tain works constructed in or over navigable 
rivers," is Ultra vires of the Dominion parlia­
ment. The Dominion parliament has power 
to declare what shall l"- deemed an interfer­
ence with navigation and to require its sanc­
tion to any work in navigable waters. A 
Province may grant land extending into a 
lake or river for the purpose of there being 
built thereon a wharf, warehouse, or the like, 
and the grantee on obtaining the sanction of 
the Dominion may build thereon subject to 
compliance with It. S. t ’. c. PU. Where 
the provisions of magna charta are not in 
force, as in Quebec, the Crown in right of the 
Province may grant exclusive rights of fish­
ing in tidal waters, except in tidal public har­
bours, in which, as in public harbours, the 
Crown in right of the Dominion, may grant 
the beds and lishing rights. In rc Pro­
vincial fisheries, UH S. C. It. 441.

---------Property in.1—Held, that the locus
in quo. a small bay in Lake Simeon, at which 
there was a wharf where, with the permission 
of the owner, vessels used to call, but no 
mooring ground and little shelter except from 
wind oil" the land, was not a public harbour 
within the meaning of the British North 
America Act. and that the plaintiff’s grant 
from the Province was valid. McDonald v. 
Late Sinicin he mill Cold Storage Co., Uti A. 
It. HI.

se, Cleiidinning v. Turner, 0 O. R. 34. and 
Wood v. Esson, 0 S C. R. 230. pout XL: 
liana v. London and Canadian !.. and 
.1. Co.. 7 « ». It. 70(1, 12 A. It. 327, 11 S. C. 
It. 232.

2. Harbour Companies.
(a t Liability for Obstruction*.

Approach to Harbour -Item ipt ,,f Tolls 
—Ifi presentation as to Safety.]—Defendants.

incorporated under C. S. C. c. 50, constructed 
two piers running out into Lake Erie, and bail 
for some time collected tolls upon vessels, 
though it was said that the harbour was not 
finished, and that it was intended to carry the 
piers further out. The plaintiff’s vessel, hound 
for another port, met with an accident, and. 
having attempted in consequence to enter this 
harbour, was wrecked upon a sand-bar about 
Uimi fed outside of the piers, and the cargo 
was l<»!. It appeared that this sand-bar was 
of a shifting nature, disappearing and forming 
at different times, hut defendants, some weeks 
before the accident, had begun to remove it. 
and had not gone on with the work. The jury 
having found that the loss was caused by de­
fendants" negligence : -Held, that defendants 
were liable, and a verdict for the value of 
plaintiff’s cargo was upheld. By beginning to 
receive tolls, the defendants must be taken to 
assert that their harbour is capable of receiv­
ing and sheltering vessels of such size ns it is 
lilted for. 'I'lli- includes the approach to the 
harbour ; ; ml if afterwards an obstruction 
renders it. within their knowledge, unsafe to 
attempt an entrance, they are bound either to 
remove the obstruction, or to close the har­
bour. by giving notice to the public that it 
rinu.it l.e sufelv approached. Webb v. Port 
Unie, Harbour Co.. Ill I . <’. It. «15, 023.

--------- Natural Public Harbour—Obstrue.
lion on Private Property.\- Held, that the de­
fendants, in whom the harbour of Toronto is 
vested by 13 & 1 1 Viet. c. SO. were not liable 
to the plaintiff for an injury caused to his ves­
sel by running against an old sunken pier, at a 
point north id" the windmill line, in the line 
of Church street produced, which street does 
not extend to the water; for such pier was not 
within the limits of the harbour as vested in 
defendants, and they had no power against 
the owner of the soil to remove it. Hood v. 
Commissioners of Harbour of Toronto. 34 U. 
C. It. 87.

The above decision was affirmed on appeal. 
Semble, that the harbour was not by the sta­
tutes vested in the commissioners, hut only 
the works constructed for its improvement. 
This case distinguished from Mersey Docks 
and Harbour Board Trustees v. Gibbs. L. It. 4 
II !.. 1)3, and others cited, on the ground that 
here the harbour was a natural one open to 
the public ns nf right, not an artificial work 
erected by the defendants, and which they in­
vited the public to use on payment of tolls. 
Hold, also, that under the statute there was 
no duty imposed upon the defendants to em­
ploy the funds placed under their control, and 
the tolls which they were authorized to im­
pose, in removing the obstruction complained 
ef. which existed before their incorporation, 
but that a discretion was vested in them, not 
to lie controlled by a jury. Semble, the court 
being empowered to draw inferences of fact, 
that there was no sufficient evidence to shew 
knowledge by the defendants that the place 
in question was dangerous to vessels. Such 
1 lower to draw inferences of fact, when given 
by consent, is not confined to the court below, 
but extends to the court of appeal. S.
37 U. C. It. 72.

Closing of Harbour — Public Notice — 
Removal of Light—Loss of Vessel—Damages 
—Insurance.]- Defendants, on the 5th No­
vember. 1 si Itresolved to close their harbour 
upon and after that day. to discontinue the 
receipt of tolls, and to remove the light which 
was placed mi the western pier as a guide to
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11.. , : nice : this determination having been 
m in consequence of the water between 
. i- ;ind «m the bar outside them having

m, slinllow as to endanger tlie “ larger 
,,f ->e|s." which were in the habit of

c , ring the harbour, and because the stormy
• had prevented their dredging it out. 

\ ; t ;,it..,i notice of tins* resolve was accord-
that day put up at Port Harwell,

, nt to different collectors of customs.
1., rj, in the Vnited States and in Upper 
r . i,la. for publication in several news-

in which it was inserted. One 
!, il,,', notices was put up in the custom
1.. .... h Buffalo. and was also published in a

there on the '■*th November. 
Tl„ plaintiff arrived in his vessel, from 
:i west of and beyond Port Burwell. on 

7• I. November, having seen defendants’ 
!.. i his way down, and on the 10th Xo- 

r he cleared again from Buffalo on his re- 
tnm trip, and on the morning of the 11th No- 
x, , r. in his endeavour to enter defendants’ 

tence of stress weather, 
n struck on the western pier and was

. iIn- immediate cause of the striking 
:,..iii -i the pier being, as appeared the nh- 
-........ f the light, the presence of which would
1.. 1 • enabled the vessel, which was of light 
draft. ", enter. Up to the time of the acci-

t neither plaintiff nor any one on board 
had in) actual notice of the removal oMhe 
l _ ' Held, reversing the judgment in 17 C. 
i\ 7,71. tit that defendants hud authority 
mid' :• the circumstances to close the harbour 

I innove the light. (2) That the notice of 
. was sufficient, and that the plaintiff 

v 11<• t entitl'd to actual personal notice of
tl„- fact, '.ii That defendants were not, 
! 11 :,.rc. liable to the plaintiff for the loss of 

I, and that they were entitled to a 
: ■ t ,,u the plea of not guilty. Sweency 

v Kune ell Harbour Co., 10 C. P. 370.

In the common pleas it was held, in the 
I'p 'd '.'_r case, tlint in addition to the value of 
hi- . —, I. tlio plaintiff was entitled to recover 
a further sum expended hv him in good faith, 
m i with reasonable expectation of success, in 
a", mpting to raise the vessel to repair lier. 
That .hi insurance company, which had a risk

• vessel, waa not entitled to recover,
in 1 h,- plaintiff's name, moneys expended by it 
m i -11 lilar attempt. Semble, that a plea of 
: guiltv put in issue the negligence only,
a: d I.O! the duty alleged. Remarks upon the 
extent to which the possession of means ot 
kin, :> dj<> furnishes evidence of actual know-

8. ' 17 C. 1’. 574.

Duty - Neglect of.]—Remarks as to the 
du'. ,,f harbour companies to keep the har- 
I" if ft • «■ front obstructions, and their liability 

ir gl'rt. Berryman v. l‘ort Buncell Har- 
f .. 24 U. C. R. 34.

(b) Other Cases.

Assessment and Taxes. |—Land covered 
b i!h- waters of a harbour, is nut taxable : 

Ibid, therefore, that the Buffalo and Lake 
' ' i U. W. Co. could not be taxed for the 

1 ■ • i i' li harbour. Buffalo and Lake Huron 
1 H . Co. v. 7’otcn of (Joderich, 31 U. C. R.

Construction of Harbour — Injury to 
Liability.)—The plaintiff owned land

upon n creek running into Lake Erie, at the 
mouth of which defendants, incorporated by
12 Viet. c. tin, constructed their harbour. A 
straight cut had lieen previously made by an­
other company, of which tin- plaintiff had 
been secretary, from the creek, at or helmv 
his land, to the lake. While defendants were 
making their harbour, the plaintiff requested 
them to deepen this cut. which they did. and 
at his request placed oil his land the earth 
which they had dredged up. Before defend­
ants began their work, the plaintiff had piled 
along tlie front of his lot on the stream, hut 
they did not pile along the land lower down, 
and the water being driven up front the hike 
by the high winds, spread over this land, and 
ran thence on to the plaintiff's land, get­
ting behind the piles which lie had placed: 
Held, that defendants were not liable for this 
injury. Burwell v. Fori Hunrill Harbour 
to.. 20 U. C. R. 341.

Debentures Issued by Town under
13 & 14 Viet. c. 83, Vesting Harbour 
in Town — Form and Iteauisitts of Heben- 
tures.]—See Crawford v. Town of Cobourg, 
21 U. C. It. 113.

Liability ns Wharfingers. | —The Co­
bourg Harbour Company are not wharfingers, 
because they have erected piers and wharves 
according to their charter, and are not there­
fore responsible for goods left upon their 
wharves unstored. I.ogan v. Cobourg Har­
bour Co., 3 U. C. It. 55.

Recovery back of Harbour Dues 
Overcharged. | —See Marsh v. Fort Hope 
Harbour t o.. 0 O. S. 100.

Salary of Harbour Master — Tax —
Lcrji— Hetcntion of Timber.] Held, that by 
a by-law passed under 12 Viet. o. 81. s. (10, 
s.-s. 7. owners of timber might he made to pay 
tin* salary of a harbour master, and their tim­
ber detained for non-payment of a tax levied 
for such salary, and themselves subject to fine 
and imprisonment. Bogart v. Town of Belle­
ville, 0 C. P. 423.

Tolls—Lessee of Harbour—Right to Sue.] 
—A harbour and road joint stock com­
pany by its charter. 10 Viet. <•. 141. had power 
to levy tolls on goods landed or shipped within 
certain prescribed limits : and the harbour, 
roads, wharves, and all the real estate were 
to lie vested in the company and their succes­
sors for ever. The company, finding it neces­
sary to mortgage the harbour, tolls. &<\, did 
so under authority of their charter, and the 
mortgagee foreclosed the security, entered into 
possession, and leased to the plaintiff, who 
sued defendant, owner of a wharf within 
the statutable limits of the harbour, for toll 
on goods shipped or landed on such wharf :— 
Held, that the plaintiff could sue only in 
the corporate name : and a nonsuit was there­
fore directed. Whiteside v. Bellehumber. 22 
C. P. 241.

--------  Lien on Shares—Registration of
Transfer.]—In an action against a harbour 
company for refusing to register a transfer 
of stock by one S. to the plaintiffs Held, 
» lint the company had no legal lien on the 
stock for harbour tolls tine by S. to them, and 
could not therefore on that ground refuse to 
register Hp- assignment. \loilurrich v. Bond 
Head Harbour Co., 0 U. C. It. 333.
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-------- Remedy—Distress—.1 c/ion.]—TSv 3
Viet. c. tin» ]ilainti:ls wi'iv incorporated, 
nml wit.* declared in be capable of contracting 
ami being contracted with, suing ami being 
hui'il. iVe. They were also authorized in con­
struct a harbour, to impose charges for the 
use thereof, and In demand and reemer such 
charges. 11 wan further enacted that if any 
person should neglect nr refuse in pay the 
tolls or dues, the plaintiffs might detain tin- 
goods on which the tolls or dues were due and 
payable, until such tolls should he paid: 
Held, that the plaintiffs were not conlineil to 
the remedy by way of distress, hut could also 
maintain an action. iSronte Harbour Co. v. 
White. 23 C. V. HH.

----- - Right I". I Under l Wm. IV. c. 32,
s. Ô. persons receiving benefit from the Port 
<'redit Harbour, in ii~ unfinished state, must 
pay the tolls prescribed, /’or/ Credit Har­
bour Co. V. Jours. V. ('. H. 114,

---------Right t" I 'iia' of Harbour.]
Where the que<lion was. whether the harbour 
was in a lit state to shelter vessels, until which 
time toll could not I»1 exacted according in 2 
Wm. 1Y. r. 1Ô. and the Judge directed (In­
jury that if the harbour were lit to shelter 
empty vessels, toll could lie demanded : -Held, 
tin misdirection. J» alias v. /’or/ Burn <11 
Harbour Co.. T. T. .‘I & 4 Viet.

Town Commissioners Coryorntiou.] 
Semble, that " The Commissioners of the Co- 
bourg Town_Trust " are a corporation under 
22 \ id. c. 72. MeSherry v. t'obourg Town 
Trust Commissioners. 4Ô t", C. II. 240.

XI. Xaviuaiile Watehs.
Admiralty Jurisdiction (In at I.akes 

- Criminal Off» ne< s. | The great inland lakes 
o| Canada are within the admiralty jurisdic­
tion. and oHelices committed on them are as 
though committed on the high seas : and there­
fore any magistrate of this Province has au­
thority to impure into offences committed on 
said lakes, although in American waters. Re­
gina v. Shary, 3 P. H. 130.

Crown (hunt of Fishery.']—The Crown 
canmu grant an exclusive right of fishery in 
navigable waters in this Province. Mo flu It 
v. Roddy. M. T. 2 Viet.

--------  (liant— High Water Marl;—Fish-
try.]—In trespass for entering plaintiff's 
close and building a shanty. &<•., and occupy­
ing tiie beach for the purpose <>f fishing : 
Held, that the <Town has the power to grant 
the bench to high water mark, and that the 
defendant was a trespasser. The patent hav­
ing conveyed to plaintiff the land In the 
waters of Ink" Ontario : Held, that no com­
mon law right exists in the public to use the 
beach above high water mark for fishing, 
when the beach has been conveyed by the 
Crown to a subject. Darker v. Elliott. 1 
V. P. 47ti.

A distinction of high or low water can only 
be drawn where tide exists, and not in the 
inland waters of this Province. f '.. ib. 
41*1, note.

--------- //igh way—Grant.]—The property
in question formed port of a lake, though

not navigable. The Crown surveyed a part 
for a road, which was then under water, 
the effect of which was that the property in 
question, which lay to the north of this in­
tended road, would, if the road were made, 
become a mere stagnant pond :—Held, that the 
Crown had tiie right to lay out the highway 
where it did. and that therefore it could grant 
the portion to the north of it, which would 
be thus excluded from the lake, and this with­
out the aid of 23 Viet. e. 2. s. 35. Ross v. 
I illayc of Portsmouth, 17 C. P. 195.

Obstruction Room Collision with 
Steamer. | See II race v. In ion Forwarding 
Co., 32 L. C. It. 43.

-------- Boom—Peculiar Damage—Ac/ion.]
—At the village of Fenelon, on a navigable 
river of the same name, there is a fall, where 
a slide has been constructed for the passage 
of saw logs and timber from the lake above 
into the river. The defendant, who had 
charge of a drive of saw logs, stretched a 
boom across the river below the falls to col­
lect the logs after they had come down the 
slide. While the boom was so placed, ami 
before tin* logs had been let into the river, 
the plaintiff's steamboat, plying between 
Lindsay and Fenelon. was prevented by it 
from ie,- 1 in” the latter place : Held, that 
for iIns obstrm lion defendant was liable to an 
action : ami that the peculiar damage sus­
tained by the plaintiff entitled him to main­
tain il. Semble, that all persons have an 
equal right to navigate a navigable river with 
logs or steamboats, which right must be ex­
ercised in such a manner as not unreasonably 
to iut|H?de or delay another in the exercise of 
the same right. Crundell v. Moon* y. 23 C. 
P. 212.

The plaintiff was a fisherman living on a 
small farm fronting on, and about three miles 
from the mouth of. a navigable stream bow­
ing into Lake Superior. He was in the habit 
of using a sail boat to go from his house to 
the lake and thence to Sa tilt Ste. Marie and 
other points, and was also sometimes employ­
ed by neighbours to bring to them in this sail 
boat supplies and provisions, lie also used 
other boats for fishing purposes. The defen­
dants brought large quantities of timber down 
the stream and kept it in booms at the mouth 
so that the whole summer access to the stream 
by the boat was cut off: -Held, that the 
plaintiff had sufficient special interest to en­
able him to maintain an action for damages. 
Drake v. Saul! ste. Marie Puly and Payer 
Co.. 23 A. U. 231.

--------  Bridge — Canal.] — See Town of
Dundus v. Hamilton and Milton Road Co., 
17 (ir. 31. Its Hr. 311. ante III.

--------  Erection of Piers—Information of
Intrusion.]—'['he property in the soil adjacent 
to the shore and covered by the waters of tin* 
lakes, or of navigable rivers, is in the Crown, 
subject to the right of the public to pass over 
the water in boats, and to fish and bathe 
therein: Held, therefore, where defendant 
had encroached on a portion of lake Ontario, 
not far from his land, but not adjoining it, 
by the construction therein of certain crib- 
work and piers, upon which lie had built a 
warehouse, that these, not being natural ac­
cretions to his land, but artificial impediments 
to the waters of the lake or harbour, must be 
considered to be upon the soil of the Crown,



7325 WATER AND WATERCOURSES. 7326

aii'i liable to bo removed therefrom on nil 
; hi of intrusion. Attorney-General 

v. /■• ir, c. i\ 329.
Ilmtion of Wharf—Indictment—

I 1/ indirection.] Whore defendant»» 
indicted for obstructing n navigable river

ii-c lion of a wharf, and there was no
...... that the part covered by the wharf

i i . \er been navigated by vessels of any 
it it was shewn only that the prose- 

prevented by it from landing there 
lii< -kilT. and the wharf was proved not
■ rf-Te with tlie navigation :—Held, that 

i iry were lightly directed that on this 
• i the only verdict which could be 
i (••red was not guilty. Such a direction is 
i. -M much a direction on the law as a strong 
n!i-i n ation on the evidence, which may 
|.i i'ly lie made in a proper case without

, n to the charge of misdirection. He- 
r»rt r< t ry and Port Whitby It. IV.

' :> l . V. It. 431.

Unction of Wharf—Harbour—Low
II - i- l/ii. /,'.| K. et al. brought an action of 
i! I' -' 'V. for having pulled up piles

h ili.' ! arliour of Halifax below low water 
nk. driven in by them as supports to an ex- 

i i uf their wharf, built on certain land 
1 v ith water in the harbour of Halifax, 

i li they had obtained a grant from 
le ini government of Nova Scotia, in 

A . lsiil. W. pleaded, inter alia, that 
k- u- possessed of a wharf and premises 
' iid harbour, in virtue of which lie and 

1 - ivd-'ceseors in title had enjoyed for 
1 . ns and upwards before tin* action.

I now. the right of having free and 
•erupted access from and to Halifax 

1 i‘ ir, lo and from the south side of said 
with steamers, ike., and because cer*

1 - and timbers, placed by the plain*
' i 1 -uid waters, interfered with his right.

I- ndaiit I removed the same.” At the 
i there was evidence that the erections 

1 I et al. were making for tlie extension 
ir wharf, did obstruct access by steamers 

els i'I W.’s v\harf field, that, 
< 'rown could not. without legislative 

grant lo M. et ai. the right to place 
ai iid harbour below low water mark any 
" ! "ii <»r impediment so as to prevent the

■ u d full enjoyment of the right of naviga- 
1 "ill as W. had shewn special injury, lie 
w - iustHied in removing the piles, which was 

~ ' "iiiplained uf. Wood v. Exxon, 
1» S. (". It. 231).

/nformation.]—Where relief would 
I g. •■•! at the suit of an individual in re- 

"f an injury by the obstruction of a nri- 
^ watercourse, au information will lie at 
nmtunce of the attorney-general for an 

i" a navigable stream. Attorney-Gen- 
"I \. Ifarrixon, 12 Gr. 460.

- interext—I!iyht of Action.]—A por­
'd mills which were partly on a road al­

and partly on a public river, by the
■ "f which tlie mills were worked :—

it he had not such an interest as 
' d him to complain of an obstruction to 

Gilt < v. ram/iin li. in Gr, 226.

----- I nterext—Itiyht of Ac/ion—Tret-
1 1 In a suit brought to have boun-

_declared, defendants claimed the right 
injunction to restrain the plaintiff from 

1 dug the use of tlie road along a portion

of the shore of Muskoka bay. It appeared 
that the road in question was of great public 
utility : that the u^-fe.niants were not riparian 
proprietors, there being a road allowance laid 
out along the shore between their lands and 
the waters of the bay: and that the defen­
dants had built their mills -one partly in tlie 
waters of the bay and partly on the public 
highway, the other in the navigable waters 
of the bay : -Held, that the defendants were 
to be treati-d as plaintiffs sinking relief by 
bill, and ( following the preceding easel that, 
being themselves trespassers, they were not < n- 
t it led to any relief against the plaintiff. Cock- 
burn v. Layer, 24 Gr. 400.

-------- Ilefuxc from Mill.]—The Crov.n, in
selling land upon a navigable stream, stipu­
lated that the purchaser should erect on the 
property a saw mill, as well ns a grist mill :

-Held, that this did not warrant "the pur­
chaser in creating a nuisance in the river by 
throwing into it the saw dust and refuse of 
his saw mill, the effect of which was to create 
obstructions in the river to such an extent as 
to injure or impede the navigation. Attorney- 
(Jeiural v. Ilunixun, 12 Gr. 4Wi.

----- Ship—\arrow Channel—Xotice—
Pleading.]—Déclaration, that plaintilVs ves­
sel was lying almost loaded at the railway 
wharf at Toronto near the mouth of the river 
Don. with a tug to tow it into the harbour, 
and, before the loading could be finished and 
the vessel tow 1 out, defendant's vessel came 
near the mouth of the river : that the en­
trance to the I lock where the plaintiff's vessel 
lay was not wide enough to allow plaintiff's 
vessel to pass out if defendant's vessel enter­
ed the mouth of the river before the other 
vessel went out. of which defendant had no­
tice; and. as defendant was about to enter 
the river, plaintiff gave him notice that the 
river was too narrow, that the plaintiff's ves­
sel was nearly loaded, and defendant would lie 
delayed only a short time if lie waited until 
plaintiff's vessel passed out ; but defendant 
wrongfully and injuriously brought his vessel 
into the Don ami kept it there three days 
after plaintiff's vessel was loaded, and tlie 
plaintiff, though ready to proceed with his 
vessel, was kept there idle, and was put to 
great loss and exjiense; and further, that de­
fendant so delayed the plaintiff unnecessarily, 
and was during said time unable to load his 
( defendant's i vessel, and such delay was 
caused solely by the wilful and unnecessary 
act of defendant and his servants, from which 
defendant could reap no advantage; Held, 
declaration had. for want of an averment of 
the plaintiff's right to use the locus in quo, 
or that it was a navigable stream, and because 
it failed to shew an unreasonable obstruction 
of the stream after defendant knew that 
tin* plaintiff had his vessel loaded and requir­
ed him to remove the obstruction to enable 
him to pass out. Hall v. Ewart, 33 V. V. 11. 
41)1.

Pollution—Indictment—Action.] — A per­
son throwing noxious matter into lake On­
tario. or any other navigable water, is liable 
both to an indictment and to a private action 
at tin* suit of any individual distinctly and 
peculiarly injured thereby. W'atxon v. City 
of Toronto dux Liylit and Hahr Co., 4 V.
C. It. 158.

Private Waters -Eixhiny and Sliootinp 
Itiyhtx—Public Itiyhtx. \—Ownership of land
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or water, though not enclosed, gives to tin* 
proprietor, under the common laxv, tin* soli* 
and exclusive right to fish, fowl, limit, or 
shoot within tin* precincts of tlmt private 
property, subject to game laws, it any : and 
this exclut ve right is not diminished by tin- 
fact that the land may be covered by navi­
gable water. In such case the public can use 
the water solely for bona tide purposes of 
navigation, and must not unnecessarily disturb 
or interfere with tin* privai*' rights of li-hing 
and shooting. Where such waters have In­
come navigable owing to artificial public 
works, the private right to fishing and fowl­
ing of tin- owner of the soil must be exercised 
concurrently with the publie servitude for 
passage. liiutty v. Llavis, 110 O. 11. did.

Trespass -.Ice»'*# to >7/or- lee. | Tin* 
defendant, the owner of certain water lots 
upon the lake front, subject to the usual reser­
vation in favour of the Crown of free passage 
over all navigable waters thereon, refused to 
allow the plaintiff to haul ice cut from tl.o 
lake over such lots, when frozen, to the wharf 
from which the plaintiff desired to ship the 
ice for the purposes of his business, util* -s bo 
plaintiff paid toll, which In* refused to do : - 
Held, that the water over tin* defendant's lot 
was a highway, and the plaintiff had tin- right 
without payment to cross the lot. whether tin* 
water upon it was tluid or frozen; and. having 
a cause of complaint, and a right of action for 
his personal loss. In* was entitled to conn* o 
the court for a declaration of right. Ilooder- 
ham v. City of Toronto, 121 <>. It. 120. I'd A. 
It. fill, and City of Toronto v. borsch. -I U. 
It. 1127. followed. Held, also, that tin* de­
fendant was liable for such reasonable dam­
ages as (lowed directly from tin* wrong done by 
his refusal; hut, as In* had acted without 
malice and tinder a hoiiA fide mistake as to his 
rights, and as the plaintiff might have paid 
tin* toll under protest, the defendant was not 
liable for the plaintiff's loss of business < onse- 
quetit on his failure to ship the lee. t'ullcrtun 
v. Miller. 20 <>. It. 30.

The plaintiff was the owner of a lot bounded 
by tin* water's edge of Lake Simeoe, and also 
of tic adjoining lot covered by tin* \ aters of 
that lake, there not being in the patent of 
either lot any special reservation of right of 
access to tin* shore : Held, that In* was en­
titled to tin* ice which formed upon the water 
lot. and had the right to cut and make use of 
it for his profit : that no other person was en­
titled to cut and remove the ire except in the 
hot là tide and advantageous exercise of the 
publie easement of navigation : and that tin- 
defendants were not exercising that easement 
when they cut channels through tin* plaintiff's 
ice in which to float to tin* shore blocks of i<*<. 
cut by them beyond the limits of the plain­
tiff's water l"t. Judgment in 21» < >. It. 217 
reversed. McDonald v. I.al* Simeoe let and 
Cold Storage- Co., 21$ A. It. 111.

--------- .I cress to Shore—Private Property
—I hut rat lion of. | The usual reservation in 
a patent of land bounded by navigable water 
of " free access to the shore for all vessels, 
boats, and persons." gives a right of access 
only from the water to the shore, and in this 
case it was held that a person who had broken 
down fences and had driven across private 
property to the shore, could not successfully 
assert, when charged under It. S. ( i. 1S07 c. 
120. s. 1. and tin* « rimiual code. s. fill, that 
he had " acted under a fair and reasonable

supi>osition of right " in so doing, Regina v. 
Dam, 27 ... It. ôUb.

1 eccss to Shore — Public Rights — 
Private Rights.\~ The plaintiff, owner of a 
scow, had. without authority, moored it per­
manently to the shore of a basin artificially 
created bv the excavation of land adjacent to 
a navigable river, which formed tin* boundary 
at tInn point between Canada uml the United 
States. The soil of the shore and basin had 
been patented to certain persons, the usual 
rights of access to the shore and of navigation 
being reserved. The defendants, licensees of 
ih«* owners of the shore, with authority to 
take, and for the purpose of taking, sand from 
the shores by means of their own scow and a 
lured tug, placed the tug and scow alongside 
i In* plaint ill’s scow, and this action was 
brought for damages caused by lire communi­
cated by the lug to the plaintiff’s scow :— 
l b l I. reversing t In* decision in 21 (). It. 5U0, 
that the plaintiff in mooring his scow where 
In* did was not a trespasser, at all events as 
against the defendants, who were mere licen- 
sves " to take sa ud from in front of" the land 
granted by the Crown. The grant to the 
shore of the river, reserving free access to the 
shore for all vessels, boats, and persons, carried 
the land to the water's edge, and not to the 
middle of the stream. The effect of the re­
moval of the shore line hack from its natural 
line was to make the water so let in as much 
public! juris as any other part of the water of 
the river, and such removal did not take away 
the right of free access to the shore so re­
moved. Cram v. Rycn, 2Ô O. It. f>24.

--------- .leer## to W harf—Easement—Ob­
struction II nl< /• Dots - t rown tirant — 
Prescriptive Right.\- A. was lessee for years 
of the west half, which was practically vacant, 
of water lot 17. Toronto harbour. It. pro­
prietor of the east half of the same lot, on 
which, erected more than twenty years before 
:'otion. were a wharf and storehouse, so near 
the dividing line of the half lots that vessels 
could not call at the west side of the wharf, 
where all tin* business was done, without pass­
ing over the half lot of A. and partly occupy­
ing the same while lying at the wharf. R. and 
his successors had also laid up vessels at
their wharf in winter, two or three abreast, 
occupying part of A.’s half lot nearly every 
year since the erection of the wharf, and, 
about eighteen years before action, built on 
tin* wharf an elevator for receiving and 
shipping grain at the west side of the wharf. 
In 1SN3 A. put up a notice warning persons 
against trespassing on his half lot. which 
vessels passing to R.’s lot knocked down. 
Subsequently, in the same year. A. drove 
i ilcs into the -oil **f his own half lot. osten­
sibly as a foundation for boat houses, and 
was about to drive others, to the obstruction 
of the approach to R.’s wharf, when R.. to 
meet this, began moving vessels to and from 
his wharf, and finally mooring them to his 
wharf so that they projected into the waters on 
A.'s lot. thus preventing him front driving 
more piles. In trespass by the plaintiff. R. 
claimed, first, an easement by prescription and 
non-existing grant to the owners of the fee— 
w hose lessee, Taylor, who erected said wharf, 
was—over A.'s lot to the extent necessaiS' to 
allow vessels to pass to and from his wharf, 
and to lie up there ; secondly, that the waters 
covering said water lot were navigable waters, 
part of Lake Ontario and Toronto harbour, 
and that the wharf was a construction within 
the law for the purposes of enabling the bar-
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! -to l<‘ used. and the safe and usefi ' i- 

a d aatere, and that the a< V 
v, i u i<mgful itiierfereiue and an (
!.. ■ , f tin* use of tin- said navigable s,

Iwas entitled to abate:- He it
: , ''it- covering said lot seven ter re
i 'In* navigable waters of Lake I o.

-.mi- law was applicable there m
■ uf tidal waters, it: the absen a
. _i.; n t the suil lieing vested in the n

: tin .in- publicum ni' nav u.
i i i .it the Act 23 Viet. c. 2. s. .'55 S.
tt. 1^77 c. 23, s. 47) gives to the n

• grant water lots, and lli :it
of wat-r lot seventeen by the des m
• ,i l covered with water” was valii ;r
11 • •• . iiactments. and sufficient to to
i -Millet» ami his representatives iil
a . I the jus publicum for navigation lie
i : water, which could be bui n.
tii. . hi*, or otherwise dealt with, as n lx-
! -h: proper. (31 That so long *s
w •• was unenclosed or unoccupied : »>
tni-i.t pass over or across it withoii ig 
lia' * * be treated as a trespasser. m
• ; * ii such as that claimed coi ot

be acquired, t 11 That the « in
• -I'tiieiit was not founded on an en, at

te i i lam, nee vi. nec precario. and wa e-
l*a- of right, and could not be ti­
ed. i.'i That the evidence shewed that i*r 
-I 1 - • ! ; i i 111 ill's water lot was not as « it.
;>i : .*• finding of the jury was warm jy

...... I*»| That neither the em of
tii- harf nor its long use. nor the ere of
the elevator, shewed such a claim ol ... y- 
ii; - of right ns to satisfy the statute. (7)
Th n any event the claim was of an ease-

gross, and therefore invalid. (Si 
l il-- verdict upon the evidence should 

a against the defendants in any event, 
" lie.' were not making use of the 

v 1 1 r< for the purposes of trade and com- 
t "li-u they anchored the vessels upon 

I"1- 1 That the patent to the city of
1 "foilto of the water lots, confirmed by the 

1 "nolo legislation, gave to the owners of 
".i'*r lots the right to fill in their lots, and 
turn ili-m into land. Ilona v. London and
• 1 'Iinn L. and .1. Co., 7 O. It. 700. 12 A. 
It ;*-7, 11 S. V. It. 232.

Wharf Might to Vue—Soil of Bay— 
r ' v in. | Held, that a wharf being con- 

I owr the navigable waters of the bay 
* ' 1 "tito. the license of the commissioner 

inds for ".in* Province of ( Ontario, 
' 1 he had power to grant it, would not

'! - right to impose tolls on vessels 
! a— engers on the wharf, for the pub- 

1 ' ■ a right to reach the shore over the 
"i the bay, and V. having been invited, 

' ired. by the proprietors of Hanlon's 
• run bis vessel there, he lmd a right 

11 "N the wharf, which prevented his 
- i he island at that place. Qtuvre, 

1 tiie soil at the bottom of the Toronto 
! /'■ ' the place in question was vested in the 

or mi tin* city of Toronto under the
1 from the Crown of the island. Clai- 
n v. Turner, 0 (>. It. 34

What are Navigable Water*. 1 Held. 
1 l""i the evidence in this case the jury 

a minted in finding the North Syden- 
' • I' to lie a public, navigable water- 

/{iijina v. Meyers. 3 C. P. 305.

1 ! '* that in this case the declaration and 
i l a taken together, sufficiently shewed 

' " stream in question (called tin*

Twenty Mile Creek l was a navigable stream, 
and capable of being used by boats for the 
purpose of commerce, snurc v. Great ll'c*f-
•m /*•. H. ( o. 18 i . 0. B.

The Rouge found to be a navigable river. 
Small v. Grand Trunk B. 11". Co., 15 I'. C. 
It. 283.

What is a navigable river considered and 
defined. ^ Attorney-General v. Harrison, 12

The plaintiff owned n lot in Burlington bay. 
and lie complained of a trespass by defendant 
in going in a skiff upon the waters of an 
inlet in tlie bay and fishing there. The evi­
dence shewed that the water in the inlet 
varied from five to thirteen feet in depth, and 
that it was navigable for boats of considerable 
size:—ll-ld, that the inlet was part of the 
navigable waters of the bay, and flint the 
plaintiff could not recover. Gage v. Bat'*, 
i C. 1\ 11(5.

The evidence shewed that the land in dis­
pute at extraordinary periods, when the 
wate-s of lake Ontario was pressed up there 
by strong winds, admitted of scows passing 
over it, hut that the water was then only four 
or five feet deep, ami that at ordinary times 
it was quite shallow and fordable :—Held, not 
navigable water. Boss v. I illayc of I’orts- 
mouth, 17 C. P. 105.

-------- - Tide.]—Tiie common law rule as
to the flux and reflux of the tide being 
necessary to constitute a navigable river, does 
not apply to our great lakes and rivers. 
G aye v. Butes, 7 C. 1*. 11(5. See also Whelan 
v. McLuchlan, 1U C. V. 102; Barker v. Elliott, 
l C. 1'. 470.

--------- Tidal Biver — Grant — Bier —
t'hanncl.]—The river St. Lawrence above 
till.' water i- a navigable river, the h-<l 
of which is vested in the Crown; and 
therefore under a grant of lots 31 ami 32 in 
the 1st concession of the Township of Corn­
wall, described as bounded by the water's 
edge, no part of the bed of the river passed 
to the grantee. The statutes and authorities 
upon the question reviewed. Held, also, that 
although the possession of a pier built out 
in the river might entitle tin* plaintiffs to 
maintain trespass against a mere wrongdoer 
for an actual entry upon it, yet it would not 
draw to it possession of the bed of the river 
between the pier and the shore. Hixson v. 
S net singer, 23 C. P. 235.

See McLaren v. Caldwell. (5 A. It. 150, 9 
Aim. ('a-. Gardiner v. Chapman, li <). It.
272; Bat lé v. Booth, 11 O. it. 491. 14 A. H. 
419. 15 App. Cas. 188 : In re Provincial Fish­
eries, 2(5 S. C. It. 444: Unmelin v. Banner- 
man. 11895 j A. C. 237 ; Begina v. Fowlds, 
4 Ex. C. R. 1.

Sec. also, ante VII. ; post XVII. ; Con­
stitutional Law.

XII. Penning Back Wateb.
(See. also, post XIV.)

1. Action—By and against Whom Main­
tainable.

Against Crown — Obstruction—Appreci­
able Damage—Evidence.]—In order to estab-

^
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lish a right to damages as against tin* Crown 
fir having, as alleged. obstructed the flow of 
water in the mills of the suppliants. it is in­
cumbent upon thi‘ suppliants to shew that 
less than tin* natural volume of water form­
ing tin- stream reaches their mill on account 
of such alleged obstruction : therefore, where 
it appeared upon the evidence that certain 
waters alleged to have been penned back by 
a dam would never have reached the mills of 
the suppliants, and the extreme and unprece­
dented dryness of the season had had an ap­
preciable effect upon the supply of water : 
Held, that the evidence did not sustain the 
petition, which alleged that the suppliants 
sustained damage by the erection of a dam 
across the river, above their mill. The re­
dress of a subject suffering damage from such 
acts, if unauthorized by statute, would be 
against the subject who committed the wrong, 
and not against the Crown. Muskvka Mill 
Co. v. Tin IJmccii, 128 Ur. 5011.

Against Landlord ltd# of Tenants. | 
Defendant. owning land on which were a mill 
dam and two mills, leased each of the mills 
to a separate tenant, who by means of the 
dam penned back the water upon the plain- 
till's land : Held, that for this injury de­
fendant was liable, ltrcathour v. Ilulsh r, -3 
V. C. 11. 317.

Against Municipal Corporation -OU- 
struct inn llridyi limn tin by Arbitration — 
I’artii s l/«o /«/<»«/* c. | -The approaches to a 
bridge built over a river were supported on 
trestle work, the water (lowing through tin- 
trestle work and spreading over the low land 
until it fell into the river. The municipality 
subsequently Idled in the trestle work and mnde 
a solid embankment there whereby the water 
was penned back, and sent down in a greater 
body and with greater force in the regular 
channel, by reason whereof a great part of the 
bank of the river upon which the plaintiff's 
factory was erected, was washed away, and 
was being so washed away from year to year:

-Held, that, as the work was done by de­
fendants in such a way as to occasion dam­
age to the plaintiff, whereas it could and 
should have been done without such effect, 
this was a matter in which plaintiff must 
prosecute Ids rights by action, and was not 
the subject of compensation under the arbi­
tration clauses of the Municipal Act. Tin- 
land in respect of which the claim was made 
was mortgaged: Held, that the mortgagee 
was not a necessary party, the proceeding not 
being for compensation for land taken, but 
as a defence of and protection to property. 
A', howe ver, his security might be prejudiced 
or diminished by the washing away of the 
land, and In- might lie able to assert some
right to ...........mpeiisation. there could be no
objection to his being joined : but. as the com- 
]H-n>ation was only some Sût), the court would 
not require him to be made a party. In rc 
Xickl. and Town of W'ulkcrton, 11 O. 11. 433.

Against Owners of Boom Overflow — 
Kcyfiycnci Statute.] In an action for 'lain­
ages caused by overflownge, it appeared that 
the defendants' boom in a river broke by 
reason of the heavy floods, whereupon they 
constructed another boom lower down near a 
certain bridge, which also broke, and the logs 
became massed against the bridge, which the 
jury found, with the excess of rain, caused 
the injury complained of. They did not find 
negligence on the part of the defendants, but

that they were guilty of a wrongful act in 
throwing the boom across the river :—Held, 
that the defendants were entitled to judgment. 
The nv,. ,,f the boom being lawful by statute, 
li. S. i ». 1887 c. 1-1. s. 5. and no negligence in 
its construction being pretended, it was im- 
lossilde to say that what was thus expressly 
realized could be made the ground of an 

ne. ion of tort. Lungstaff v. Mcltac, 32 O. It.

Against Persons Constructing Dam. |
When at the time of making a dam the 

plaintiff sustains no injury, but afterwards, 
having Imilt a mill, the dam pens back water 
upon it : lie can only sue those who are con­
tinuing the dam at the time of the injury, 
not those who built it. McLaren v. Coo/.. 3 
I . C. It. 2110.

By Lessee Obstruction — J hi ma yes -- 
l‘leailiny. |—The first count alleged that the 
plaintiff was possessed of lands near the river 
Otonnhec. and by reason thereof had a right 
to the benefit of the water to work the mills 
on said land, and that defendant, by throwing 
slabs. iVc.. into the stream, had wrongfully ob­
structed his enjoyment. The second count 
stated that a certain raceway had been con­
structed from a dam on said stream to the 
plaintiff’s said land, by means whereof so 
much of the water as was necessary to work 
ilie plaintiff's mill did and ought to flow­
through mi jd raceway, but that defendant 
wrongfully threw slabs. iVc.. into the stream 
above said raceway, which sank and prevented 
the water from flowing in its accustomed 
manner through said raceway to the plaintiff’s 
land, and so hindered the plaintiff in his en­
joyment of the said stream. It appeared that 
the plaintiff's land on which the mill stood 
was not upon the stream, but that between 
it and the stream, along the raceway, a tract 
• if laud intervened belonging to one It., front 
whom the plaintiff held a lease giving him 
a right to use the water. Several oth per­
sons owned mills above the plaintiff. \ were 
also sued by him at the same assiz- mil it 
was impossible to ascertain how mu . if any, 
of the obstruction was caused by tendant 
and how much by the others Id, that 
this evidence supported the <lc mn ; that 
the plaintiff was entitled to r< . and that 
the uncertainty as to the a a of defen­
dant's liability formed no ground for disturb­
ing the verdict, which was for 8I<>. Held, 
also, that, as the injury complained of was 
caused by ai ts made wrongful by statute (C. 
S. 1". V. <-. 17. s. 2>, and such as the plain­
tiff could individually recover for. it was un­
necessary in the declaration to refer to the en­
actment. the action not being for any im-ii- 
alty given bv it. Austin v. Snyder, 21 V. C. 
It. 21 «1.

The lessee of a mill situated near a river, 
and driven by water drawn in a channel from 

i it. sued fur damages sustained by him by 
icasoii of the destruction of the How of the 
stream caused by the defendant throwing slabs 
and other waste stuff into the stream, and 
thereby obstructing the How of water into the 
channel aforesaid. The lessor of the plaintiff 
was the owner of the land adjoining tlu­
st ream and also of the land surrounding the 
pond, used for the working of the mill:— 
Held, allirming the judgment in 11 C. 1\ 594. 
that the lessee had a right to maintain such 
action, and that the declaration stating the 

■ plaintiff to be possessed of land and premises
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|„ ih,' river. nml ns suvli entitled to the 
: il,.' -iivaiii fuv the working of Ins mill, 

. ailn ivut. Dickson v. Austin, 2 10. & A.

By Locntee before Patent. |—A loentee 
i i,.. I'niwn before imteilt issued mii.v sue 
r ,ugi-v for mi injury done by him to his 

., iluudiim. But where uu order in coun-
I... h made that no deeds should issue

:i. i . iw riiim-nt for lands in a particular part 
;i township, without a special reservation 

, i, iiilmit of a right lo Hood certain por- 
that land: Held, that a locntee of 

H i |,in n ronld not maintain an action for
11.. , i;,Hiding of a portion of those lands by 
i • iI’liilmit. as In- would in such a case he 
in i |..t nr position before grant from the 
i nn ill,in afterwards. Miller v. Purdy, II. 
T 'i Viet.

By Reversioner —Damages.]—Held, that 
;111 ,i. t jim i* maintainable by the reversioner 
„f ,i mill demised to a tenant, for diversion or 

on by a stranger of water from the 
,11 in-ail. tin- obstruction being of such a 

, ,irai o r as to render the sale of the premises 
!■ uilunblv. Quu-re, whether the damages 
i ,i|st |„. ivi <>veri-<l once for all. Boyers v. 
hickson, 1U C. 1'. 481.

By Riparian Proprietor -Iteserration 
He/iort of tungini it. )—The patent 

in,: ih.- frown of a lot of land situate on the
1.. 1nk of a river, reserved free access to the 
I'.mk I'm- all persons, vessels. &«-. Tlu-re was 
a nantit \ of stone on the lot, which the

miff d'-siied to quarry, but was prevented 
i ' penning hack of the water of the river 
I n . defendant, the owner of a mill thereon 

plaintiffs land : Held, that the re-
•■'•n,iiii-a bv the Crown in the grant was tnere- 

-a-ement lu the public, notwithstanding 
wlii !i the plaintiff was a riparian proprietor, 

i is such entitled to complain of the injury 
! by the penning back of the water. The 

parties desired the assistance of scientific 
exideiiie as to the height of the defendant's 
dam and the effect of raising it. The court 

M-i'inti'd an engineer to inspect and report
....a. reserving the costs until his report

- mil,| lie obtained. Hawkins v. Mahaffy. 2fl

>• Itryrr v. 1.out it. 21 A. It. 100; \iph 
nrinr, 12 I ". C. It. <17 : Clarke v. llama 

7 --'--r Transport Co., it O. It. 08.

2. . 1 etioii—Damages.
Future Damages. | — In an action for 
".mg back water, the plaintiff's evidence 

exclusively to shew injury caused by the 
■ . way of dams and embankments, alleged 

i I,ei-n wrongfully and unskilfully put
defendants. About two acres of land 

washed away, which plaintiff’s witnesses 
d at from £20 to £."M> an acre. The jury 

d the damages at £100:—Held, that the 
i . onId not assume that any part of this 

f"r future damages, the Judge having 
' d ilie jury not to allow for that: and they 

refused to Interfere. Yonag v. 
1 ■/ Kin r Xarigation Co.. 13 U. C. R. .100.

Action—Defence of Leave and License. 
Easement—Possession.]—Quaere, whether 

p '"csMon of an easement in land, though

it may nut supply evidence of a grant, may be 
received in support of a plea of leave and 
license. Brown v. Street. 1 l". C. It. 124.

•S'itc Kobinsun v. Eetterly, 8 V. C. R. 340; 
Bearer v. Heed, it V. t1!. 1.12: Canada Co. 
v. Petti«. it l". C. it. BOO ; Malcolm v. Hunter, 
tl U. It. 102.

See, also, post XVI.

4. Action—Evidence.
Proof of Injury. | -The description of in­

jury complained of by the erection of a mill 
dam, must be substantially proved as laid in 
some one count. Me.\ab v. Adamson, 0 V. C. 
It. It Hi.

Proof of Misconstruction of Dam. |
Held, that the omission to provide necessary 
waste gates to facilitate the passage of the 
surplus water in freshets or Hoods is evidence 
of misconstruction, or improper or careless 
construction of a mill dam. Mills v. Dijon, 4 
V. I\ 222.

5. Action—Pleading.
Plea—Argumentative Traverse.] — Plea, 

held had as an argumentative traverse of the 
plaintiff's alleged right to have the water 
How unobstructed along a certain raceway. 
Harris v. Eraser, 12 U. C. R. 402.

---------  Justification—Lease.]—Declaration
for overflowing plaintiff's land, by maintain­
ing a dam on a stream running through it. 
and thus penning back the water. I'len, that 
one lx. had purchased from the Crown, and 
paid part of the purchase money, nml got his 
receipt therefor from the Crown lands agent, 
and thereby was the owner of the land men­
tioned in the declaration, and (before lie 
conveyed to the plaintiff, who claims under 
him i by indenture demised to defendant and 
one H. the part of said land then liable to be 
overflowed by the mill pond of defendant and 
11. by the dam then erected, to lndd so long as 
the land should he thenceforth occupied and 
overflowed as a mill pond : and that defendant 
has ever since kept the water penned back, and 
has occupied said land as a mill pond, and 
has kept the dam then erected of the same 
height as it then was. hut no higher, which
are the trespasses complained of : Held, on
demurrer, a good plea : that the term set out 
in the lease pleaded was sufficiently certain; 
and lx.'s estate to enable him to make the 
lease was sufficiently pleaded. Kerr v. Bear 
inger, 2U U. C. R. 340.

—7-----“ Not tluiltv ”—Erection of Dam—
Continuance—\ e relict. \—Case for overflowing 
plaintiff’s land by penning hack the water of 
a stream running through it. and thence over 
defendant’s land. The second count charged 
that one 11. wrongfully erected a dam across 
the stream on defendant's land, which occa­
sioned it to overflow the plaintiff's land, and 
that defendant wrongfully kept up the said 
dam, whereby the water had been injuriously 
penned back upon plaintiff's land. The third 
count slated that one 11. had erected a dam 
ten feet high on defendant's close (not alleg­
ing this to be a wrongful act • ; that one T. 
wrongfully raised and increased in height and 
width the dam built by 11., by means whereof
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the w.'ilnr wus penned hack on ni d overflowed 
the plaintiff's land ; and tlint defendant had 
wrongfully kept up and maintained the dam 
so wrongfully inerensed by T. Ilefnmlant 
pleaded not guilty to the whole declaration, 
and to the second count a prescriptive right 
for the use of a certain mill on his lot. The 
jury found for defendant : Held, t hat on
these pleadings the defendant was entitled to 
retain his verdict on both counts, for the plea 
of not guilty put in issue the erection of a 
dam by II,, charged in the second count, as 
well as the continuance of it by defendant : 
ami the gist of the action, and the substantial 
point involved in both counts, was not the 
erection of the dam. but the wrongful penning 
hack of the water, which was decided in the 
defendant's favour by the verdict on the third 
count. Xiyh v. Sowertcinc, 12 U. C. It. <>7.

Statutory Right to Maintain I him 
Eascuunt Duplicity.] — Declaration in 

case for wrongfully keeping up certain dams, 
and for wrongfully increasing the height of 
certain dams, and thereby penning back the 
water of the lira ml river and causing it to 
flow against the plaintiff's mills and over his 
premises. Seventh plea, that the works 
complained of were necessarily required for 
the purposes of navigation of the said (irand 
river, and were, within the limits of that river, 
under the control of defendants, and that the 
plaintiff's mills were lirst built after the Act 
incorporating the defendants came into effect 
—wherefore the defendants, under the powers 
given to them by the Act, lawfully kept up 
the ‘■aid dams, ,V<\ Held, on demurrer, plea 
good, for the Act of incorporation authorizes 
defendants to do the acts complained of and 
justified. The eighth plea was held bad. for 
duplicity, in setting up lirst an casement by 
prescription, and, secondly, a statutory right. 
Kerb y v. (irand River Xuciyation ('<>■. 11 I'.v. a. aai.

(i. Injunction and other Equitable Relief.
Award Enforcement Decree Cunts. ] — 

The plaintiff and defendant owned adjoining 
lots, through which a stream flowed freely in 
its course until defendant threw logs and re­
fuse wood into it. which had the effect of 
damming back the water on the plaintiff's 
land, whereupon the plaintiff began an 
action at law. which action, with all matters 
in difference between the parties, was referred 
to arbitration, when the arbitrators decided 
that defendant should remove ail the timber 
across the creek and pay one-half the costs 
of the action at law. Defendant having re­
fused to obey the award, the plaintiff tiled a 
bill for the purpose of compelling obedience 
thereto. The court, under the circumstances, 
made the decree as asked, and ordered the de­
fendant to pay the costs of the suit. II odder 
v. Turvcy, 20 (ir. 03.

Cause of Injury Onus—Damages .lo­
tion at Lair. | —The court refused to recognize 
the existence of such a rule as that the first 
action at law. which action, with all matters 
brought simply to try the right, not to obtain 
substantial damages, if any such have been 
sustained. Where the owner of a mill tiles a 
bill against another mill owner to restrain 
the latter from backing water, lie must estab­
lish affirmatively that certain alterations in 
the stream, effected principally by digging 
out the bed of the mill-race, and made 
by tlie plaintiff himself, have not caused the

injury complained of. Where it is doubtful 
whether such is not the case, the court will 
refuse to interfere b.v injunction. Wadsworth 
v. McDougall, 21 (ir. 1.

Inquiry ns to Cause of Injury \lh i-
tinns in II or/,n. | Where it appeared that de­
fendants had backed water on plaintiffs' mille 
and overflowed their land, but all the back­
water or overflow was not occasioned by de­
fendants, and it was not clear on the evidence 
what proportion was. or what alterations in 
their works were necessary to prevent the in. 
jury occasioned by defendants, the court di­
rected an inquiry by an engineer named by the 
court, under the general orders. Dickson v. 
It a rnli a in. 11 ( ir. o'. *4.

Held, after receiving his report, that it was 
sufficient for the court to declare the rights of 
the parties, and to enjoin any further back­
ing ur overflowing b.v the defendants : and 
that the court should not proceed to define 
the alterations in their works which defend­
ants should make. 8. ('.. 17 (ir. 2(11.

Joint Owners of Mill Dam -Prcscriy- 
tinn Right of Our.] — One of two joint 
owners of a mill dam. each having a mill on 
the opposite sides of the river by which the 
dam was formed, was entitled to a prescrip­
tive right to the supply of water as furnished 
by the dam all the way across the river, and 
to ilam back the water on to the plaintiff's 
land, but the other owner was not. In an 
action to restrain both owners front backing 
the water to the detriment of the plaintiff 
Held, that the dam as a piece of property was 
an entire thing, and that the plaintiff was not 
entitled to an injunction restraining the use 
of the water, his remedy being in damages 
against the owner not entitled to the easement. 
Slot ha nl v. Hilliard, 111 U. It. £>42.

Mill Privilege -Injury to.] The plain 
tiff' and defendant were owners of mills on the 
same stream, the defendant’s being lower down 
titan, and erected before, that of the plain­
tiff. ISy the erection of the dam of the de­
fendant. it was alleged that plaintiff's mill 
privilege was affected injuriously: and. al­
though it was shewn that the plaintiff, in 
order to work his mill, was compelled to dam 
hack the water so as to overflow lands higher 
up. the property of the defendant, the title 
to which he had obtained after the commence­
ment of this suit, the court held that the 
plaintiff was entitled to an injunction against 
the defendant, restraining him from damming 
the water back upon the plaintiff's property. 
<Jrahant v. Durr, 4 (ir. 1.

Mill Site — Inquiry.] — A mill owner 
dammed back a river so as to overflow the lot 
next above him, the owner of which filed a 
bill for an injunction, on the ground, amongst 
others, that he was prevented from building a 
mill on his land. It being doubtful whether 
or not he had a mill site upon his property, 
an inquiry was directed on that point. Burr 
v. (ira ha in, fi (Jr. 41*1.

Use of Stop-logs.| lu 1S14 a mill site 
was conveyed to the defendant, with the 
privilege of keeping the dam thereon at 
all times hereafter nt its present head or 
height, but no higher; and in 1841* the defen­
dant erected a new dam lower down the 
stream. This new dam was of the same 
height as the old dam : but the defendant 
placed on the dam movable stop-logs to enable 
him to make use of the surplus water, which
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v, >uid otherwise flow over the «lain. By ex- 
: i- ii was shewn that if these stop logs 

removed, when the defendant's mill
orking, but in that cas....... the

would be raised on the lands of the 
!11 the extent of about one and a-half 
I'll.- defendant, however, always had 

... d the logs when his mill was not work- 
11.-Id. that under these circumstances 

11,,. j.iaiutilT was not entitled to an absolute 
,i against the use of the stop-logs. 

lUamish v. Hamit, 10 Ur. 318.
xi-, also, Injunction.

7. Other Canes.

Coats -Scale of—Title to Land.]—In an 
..ii brought against a road company for 

i ... g mi constructed their road as to ob- 
a I low of water from plaintiff's lands,
• i of not guilty by statute held 

" bring the title to the land in question
the County Courts or I»i vision Courts 

A t. so as to entitle the plaintiff to tax 
: court costs without a Judge's order. 

(i / // v. Car in and I ht n dan Hoad Co., 7 
C. V. 2113.

Imlirtnient Overflowing lliyliway—Con- 
1 Uefendaut, being indicted for over- 

the g ,i highway with water by means of a 
i; dam maintained by him, objected that 

tvas no highway, and could be no con- 
•ii. bn iiusc the road overflowed, which 

. original allowance, had liven in some 
etirlosed and cultivated. It was used. 
I, at other points, and those who lmtl 

o .-d it were anxious that it should be 
"l" m'd nid travelled, which they said was 

b owing to the overflow. The over- 
: i\\. too, was at other parts than those so 

"'d. Held, that a conviction was right. 
Uojina v. Lus, 20 L . C. It. 221.

Overflow Cause of—Finding of Jury— 
A a j rial—Canal—Compensation.]—The de- 

weie incorporated by 31 Viet. e. till 
1 u with power to take and appropriate a 

"i land 200 feet wide, and to construct 
a.......... nain a canal from Black river to

1 John, and thence to lake Couchiehing, 
i de full use and enjoyment of the waters 
■ id river, and the tributary streams

id lake St. John, for floating or moving
• md to execute thereon all necessary 

IV i'k-. but so as not to impair and injuriously 
I ’ the enjoyment of the present channels 

i • and to construct and keen in repair,
. t in such provision, all locks, bridges,

• i" 'ions necessary for said works; the 
a- die compensation for the lands taken

"f dispute, or for any lands flooded or 
mly affected by the company's works, 

lied by arbitration. The defendants 
.heir statutory powers erected a canal, 

; the point of commencement construct* 
" i-iers extending into the river ; and in

• John's creek, which flowed from lake 
i a to Black river below the canal, a
is erected. A break occurred in the 

! "f ihe Black river on the canal side bo­
rn piers, whereby large quantities of 

1 in Black river flowed into the canal, 
bus into lake St. John. Owing to the 

1 mu of Black river below the junction 
John's creek therewith, the water in 

' k at high water during freshets was 
1 k"J ii|» into lake St. John, and overflowed

the plaintiff's and other lands at the head of 
the lake. The plaintiff contended that either 
by the break in the river bank whereby more 
water was brought down than usual, or by 
the dam preventing the water from flowing 
away, it remained longer than it otherwise 
would have done, and tints caused the damage 
complained of. Special questions were not 
submitted to the jury, and there was no find­
ing by them as to whether the cause of dam­
age, if any, wits the dant or the break in the 
river bank. The jury found for the plaintiff : 
—Held, that there must he a new trial 
to ascertain whether the damage, if any, was 
caused by such dam or by the break in tlx* river 
bank : and. if by tlx- latter, was it the result
of negligent*..... . by vis majorV (jmvre. whether
there was any liability cognizable in a court 
of law attachable on the defendants ; and 
whether tlx* compensation clause applied, the 
plaintiff's land not having been flooded under 
any right so to do claimed by the company. 
Clarke v. Hama 'Timber Transport Co., !» Ù. 
II. 08.

Right to Pen back -Crcvcntiny Injury.] 
- -Where the owner of land is threatened 
with damage by water used for irrigation 
purposes coming from a higher level, lie Inis a 
right to protect himself against stub injury 
by all lawful means, without regard to any 
damage that may result to land of his neigh­
bour for the measures he adopts. Mvllryan 
v. Canadian Pacific U. IV. Co. 29 S. C. It.

XIII. Pollution of Water.

I See It. S. o. 1877 c. 174. s. 4(H) ; U. S. O. 
1897 c. 223, s. ÔU2.]

Nuisance- Injunction—Interlocutory Or­
der.] Although the fact that a nuisance has 
commenced will raise a presumption that the 
same will continue, still, where it was alleged 
that tlx* nuisance complained of was caused by 
the discharge of refuse matter from the manu­
factories of the defendants, and it was shewn 
that no refuse matter had been discharged by 
them for upwards of a year, they having closed 
down their manufactories during that period, 
and that, if the nuisance was increasing at all, 
it was not through the act of the defendants, 
the court refused an interlocutory injunction 
restraining the further continuance of such 
nuisance. I*, granted permission to W.. an 
adjoining owner, to dig a drain partly on his 
land, for the purpose of draining a pit on the 
lands of W.. which had been in use for some 
years, and which it was alleged had created 
a nuisance:—Held, that I1., after having 
granted the permission and lying by so long, 
was not in a position to obtain an interlo­
cutory injunction restraining such nuisance, 
unless lx* could shew that the nuisance had 
increased of late beyond what it formerly was. 
Swan v. Adamt, 23 Ur. 220.

Injunction Public Building.] By 
32 Viet. c. 28 (O.), all the public buildings 
and works are placed under the control and 
management of the commissioner of public 
works, but the Act negatives any authority of 
that officer to "cause expenditure not previ­
ously sanctioned by the legislature, except for 
such repairs and alterations as tlx* immediate 
necessities of the public service may demand.” 
The London Lunatic Asylum was erected un­
der the provisions of an Act of the legislature.
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and tin* drums of it wore constructed in such 
u manner n- to discharge into n stream cross­
ing the land of tin- plaintiff. thereby causing 
a serious nuisance to the jdnintilT. To remedy 
this it was alleged that the only effectuai 
means was to carry the sewage to the river 
Thames, at an estimated cost of !*!»<i.OOt) : 
Held, that the commissioner of public works 
could not In- restrained by injunction from 
allowing the nui-atice to continue. //ixcox v.
LumI< r, 24 Or. 230.

---------Injunction Tonm ry. i W. at quir
«■d a lit adjoining a small stream at Côte- 
di's-Neiges. ’Montreal, and. linding the water 

,polluted from certain noxious substances 
thrown into the stream, brought an action in 
damages against < the owner of a tannery 
situated fifteen arpents higher up the stream, 
and asked for an injunction. At ti e trial it 
was proved that « and hi- predecessors had, 
from time immemorial, carried on the business 
of tanning leather there, using the water for 
tanning purposes, to the knowledge of all the 
inhabitants, without complaint on their part ; 
that it was the principal industry of the vil­
lage : that the stream was partly u-ed as a 
drain by the other proprietors of the land 
adjoining the stream, and manure and tilth 
were thrown in, but that every precaution 
was taken by V. to prevent any solid matter 
from falling into the creek. W. only acquired 
tlie property since (,'. had been using tin* 
stream for the purpose of hi- tannery, and 
there was no evidence that the property had 
depreciated ill value by the use < \ made of 
the stream : Held, that \V.. under the circum­
stances, was not entitled to an injunction tq 
restrain < from using the -tri'iim as lie did. 
il 'cir v. Claude, Hi S. V. It. 573.

XIV. Prescriptive Kiuiits.

1. (Jenerally.
Right to Continuance of Artificial 

Stream It inn r <>/ Servit nl 'Tenement.] — 
The owner of a servient tenement who takes 
water by an artificial stream from the domi­
nant tenement, created by the owner of the 
latter lor his own conveniemo for the pur­
pose of discharging surplus water upon the 
servient tenement, aeqHires no right to insist 
upon the continuance of iIk- flow, which may 
he terminated by the owner of the dominant 
tenement ; and the fact that the burden has 
been imposed for over forty years does not 
alter i lie character of the easement and con­
vert tin- dominant into a servient tenement. 
The owner of a servient tenement taking 
water under such circumstances is not *' a 
person claiming right thereto" within II. S. 
u 1">T c. 111. s. Knor v. Harwell, 2 niff. 
410. distinguished. Oliver v. Lackie. 2d ( I. It.

Uiparian Ifiyhts.] — About the end 
of the eighteenth century an artificial channel 
or water-race was built across a lot subse­
quently acquired by the plaintiffs, for the pur­
pose of carrying water from a stream above 
the plaint ills' laud to a mill below, the 
water being diverted into the channel by 
means of a dam. The channel and the 
hanks on either side of il never form­
ed part of tlie plaintiffs* land, having been 
excepted therefrom, so that their land was 
not contiguous to the water. The defendants

diverted the water, and tlie plaintiffs were 
thereby deprived of the use of the same for 
watering their rattle : -Held, that the plain­
tiffs were not riparian proprietors and could 
not claim any right by prescription to the 
ii-i* of tiir water. Huchanan v. lnycrsoll 
Waterworks Co., 80 O. H. 450.

Right to Divert Watercourse — Per- 
mission - Changt in Ust r — Ohm.]—Where 
one brought action to restrain the di­
version of the water which supplied his 
mill, from the channel in which it had 
Mowed for more than twenty years, and it 
appeared that the channel was an artificial 
cut. diverting the water from its natural out­
let, and had been made originally at the in­
stance, and by permission, of the then owner 
of the creek in which the water naturally 
flowed, partly for the benefit of the owner, 
who had. however, on many occasions blocked 
up tlie cut, so as to turn the water to its na­
tural outlet :—Held, that such an occupation 
would not give a statutory right to the 
licensee, and that the onus was on the plain­
tiff io make out his right, and shew that there 
had been a change in I ho mode of user, after 
the permission. Malcolm v. llunter, t; O. It.

Right to Foul Stream. | - Semble, that 
tlie right to foul tlie stream could not he ac­
quired by tlie defendants by a user of twenty 
year-. 1 «a r.gtnond v. Town of Scaforth, tl 
11. K. 590.

Right to Maintain Dam — Overflow— 
Justification—Title by Possession.] — Where a 
proprietor, for the purpose of improving the 
value of a waterpower, lias built a dam over 
a watercourse running through his property, 
and lias not constructed any mill or manufac­
tory in connection with tlie dam. be cannot, 
in an action for damages brought by a riparian 
proprietor whose land has been overflowed by 
iva-iai of the construction of the dam. justify 
iimler tlie provisions of (’. S. L. ( '. e. 51. Nor 
ran lie acquire by prescription a right to main­
tain the uam in question : arts. 503. 540, C. 
C. : nor can bo claim title by possession to 
the land overflowed without proving tlie re­
quirements of art. 2103, ( '. V. Jones v.
Fisher, 17 8. C. K. 515.

Right to Obstruct Watercourse
Period mxt before Art ion — Presumption of 
tirant Cn/oymrnt of Casement—hvidena.| 
—Case for obstruction of a watercourse. Tlie 
declaration stated that the plaintiffs were 
lawfully possessed of a certain close, together 
with a woollen mill and manufactory, upon a 
certain watercourse, and were entitled to have 
the said watercourse flow in its usual and 
proper course to their mill, to supply the 
same with water; and they complained that 
defendant had wrongfully penned back the 
water, and prevented it from so running in 
its natural course to their close and mill. 
1 lefendaiit's third plea denied tlie right of the 
plaintiffs to the natural flow of the stream : - 
Held, that tins plea only put in issue tlie 
alleged natural right of tlie plaintiffs, by 
reason of their possession, as alleged in the 
dei laraiion : and that no evidence was ad­
missible under it to shew that such general 
right had been lost by reason of any conflict­
ing right acquired on any- special ground by 
defendant. The sixth plea was a plea of pres­
cription. setting forth that more than 20 
years before the suit—viz., in 1820 and until 
1838—there was a saw mill on the stream ;
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i in 1838 it was removed, and a clover 
, iv, icd in its place, which was removed , 

";sp;. ami within a year a grist mill was 
i up: that the occupiers of these several 

- i ,i -it years before this suit, enjoyed the 
mu limit interruption of keeping back the 

, ; v, far as it was necessary to enable 
-• uvvupiers, for the time being, of said mills 

.ike full use of the said water, for betie- 
,., 11v using said mills; and that for this 
irpom it was not at any time necessary for
.....rapiers thereof to, nor did the defend-
ii-. Ivep or continue, set up or close, any 
u dams, \e., across said stream, to obstruct 

water more than had theretofore, during 
existence of said mills so destroyed and 

n.mvd. been necessary for beneficially work 
g and using the same ; that before and at 1

• times when, &c., defendant was the 
etip.er uf the grist mill last aforesaid, and 
uiiler to make use of the water for working

ie same, it became necessary for him to, and 
dal, keep up and close said mill dam, and 

eioby nei essurily obstructed the water so far 
n\ as was necessary to enable him bene* 
■i.illy to use his mill—qua? sunt eadem, ike.
- io this plea :—Held, that it must be con- 
ilt-red as a plea of prescriptive right under 
i \ 11 Viet. c. 5; and therefore that the en­
nuient must be for -U years next before 
iv suit. How the enjoyment for 20 years,
,i carried up to the time of the action, might 
ne mailed as a foundation for presuming 
mam. independently of the statute, could 

• considered under the pleadings; though, 
mblo, that the evidence given would have 
•a iiMiilicient for that purpose. (2i That

• la r a year did or did not elapse after the 
ivv mill was removed before the clover mill 
a- muked by water, was immaterial; for the 
ii, i rtiption intended by the statute is an 
i" i interference with the enjoyment, not a

i v abstaining from user by defendant.
3' That the only question under the evid- 

■ was, whether the enjoyment of the alleged 
i'••ment, shewn between l83!t and 181(1. was 
lilicient to support the plea; that, with 
-. id to this, tlu- point to be considered was,

• what extent had defendant enjoyed the 
i'ivilcgc of obstructing the water for 20

!'. not to what height the dam had been 
1 • 111 up. i. e.. to what extent he had prepared 
i'niiis for such obstruction. (4i That the 
i|l',nec in this ease—which shewed that while
• - lover mill was in existence (from 1831) to 
s11 •1 ill*' stream was used only for one or 
wo months in the year, at a time when the 

1 ’*■ i" was high, and when, for all that ap;wur- 
!. 'iich user occasioned no injury or deten-

w ou Id not support the defence of pre- 
' >v right to the extent pleaded. ilo- 

' "IV V. Me Keyes, 10 V. C. It. 37.

Right to Overflow Adjoining Land —
■ iilul Entry—Estent of Easement.|—De­
ni. and iliose under whom he claimed, 

i ne right to overflow the adjoining lands 
n extent not exceeding ten acres, for sup- 

-r their mill, which right had been 
!'• <1 to a certain extent for twenty years 

I . In trespass for entering the adjoin- 
- 'lose; — Held, that, having the right to 

"W a part of plaintiff's close, defendant 
- incident to that right, authority to 

i' anil repair breaches in the natural state 
• suil uf the dam, but not to add thereto 

1 - to cause additional flow. Held, also,
i lie extent to which such right could he 

utained was that to which it was exercised 
! - twenty years after it accrued, and that 

Vol. IV. l>—231—7

a partial overflowing would not keep alive the 
right to extend the overflow at any time to 
the full extent of ten acres. Hutton v. H in- 
ii-ic. 1'. 87»

Right to Pen back Water Evidence— 
Verdict.]—In an action against the occupier 
of a mill for damages to the plaintiff's close 
occasioned by back water from defendant's 
dam, where the defence relied upon was a pre­
scriptive right to hack water for 20 years be­
fore action, there being contradictory evidence 
ns to such right, and the case having been 
tried by a special jury and the trial having 
lasted for two days, the court refused to dis­
turb a verdict for the plaintiff. Hulmv v. 
Turner, 5 (J. P. 110.

---------Exercise against Crotcn.]—A defen­
dant, having for more than 20 years next be­
fore the action penned back water upon the 
land above him. by means of a dam erected on 
his own land, is protected by C. S. U. C. c. 88, 
lo A il Viet. c. 5, although the land flooded 
belonged to the Crown during the greater part 
of that period, Boiclby v. Woodley, 8 U. C. 
It. 318.

--------- Extent of Easement—Actual Exer­
cise of Eight.]—A., when no one else had u 
mill lower down the stream, made a datn 
across the river where it issued from a pond 
or lake, and kept back the water for a mill 
which lie had erected below the dam. After­
wards 13. built a mill lower down the stream, 
which for twenty years or more obtained suffi­
cient water by the escape from A.’s dam. As 
A. had also a saw mill heloxv lt.’s mill, 13. had 
rarely to complain of the water being retained 
by A.'s dam, and made therefore no objection 
in A.'s obstruction of the water by bis dam 
for twenty years. After forty years and more 
had elapsed. A.’s saw mill passed into other 
bands, and A.'s mill from decay stopped work­
ing. A. therefore, having no object in allow­
ing the water to escape from his dam. kept it 
penned Imek, and thus prevented It. front 
working Itis mill below. Upon this. It. at 
once sued A. for obstructing the flow of water 
to bis mill by the erection of his dam. A. 
pleaded an easement and contended that, as he 
lind had the unrestricted control of the dam 
for twenty years, lie might whenever lie pleas­
ed prevent any water escaping to It.’s mill :—- 
Held, tlmt the only easement acquired by A., 
under these facts, was the qualified one of 
penning back the water for bis own mill, so ns 
not to interfere with It.’s use of the waste 
water ns lie had enjoyed it for his (It.’s) mill 
during the twenty years the dam had been 
erected by A. and acquiesced in by It.—in 
other words, that A. could not set up a more 
extended right than lie had actually been en­
joying with It.’s consent for twenty years. 
Held, also, that the fact of It. having paid A. 
a sum of money for one year or more to be 
allowed to enter upon A.’s land and let down 
the water to his ( lt.'s l mill, was no conces­
sion by It. of any exclusive right on the part 
of A. to pen hack the water at his dam as he 
pleased. Buell v. Bead, 5 U. C. it. 540.

A right acquired by twenty years’ uninter­
rupted user to pen back a stream in certain 
quantities for a mill, will be strictly confined 
to the right as actually exercised : and any 
subsequent excess heyotul the twenty years’ 
enjoyment, if injurious to others, will render 
the party liable to an action. McXab v. 
Adamson, G U. C. It. 100.
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Whore a right to interfere with tin* natural 
course of a stroam is attempted to he sot up 
hy prescription, the oxoroiso of such right to 
tlio full oxtout claimed must ho shewn through­
out iho period for which the right is claimed, 
and not that the right had accrued within the 
time allowed hy the Act. Imt had not boon ex­
ercised till of late. IIuni v. //< .«/«/< r. li < I',
lit ill ; McKcvlinir v. ilcKciics, 10 V. C. 11. 157.

■— Height of I hi w Excess.] - Action
on the case, for damming hack water on plain- 
till's land : Held, that upon the pleadings the 
issue was not whether a dam which had been 
two feet high was made hy the defendant 
three feet high, or living made hy others of 
that height within twenty years was wrong­
fully continued hy him, Imt whether the pre­
scriptive right, whatever it might he proved 
to lie, had been exceeded within twenty years 
to plaint iff's prejudice. MeXub v. Ail a in non, 
X V. f. It. lit».

Right to Use Bracket Boards. | The
use of bracket boards on a mill dam is such 
an easement as the Statute of Limitations 
will protect. C'(iini>bcll v. Young, is Gr. 1)7.

— - Construction of fro tot Patent.]- A
frown patent, issued in 1S.VJ. conveyed to the 
plaintiff M. It. a tract of land *' containing hy 
admeasurement sixty acres, lie the same more 
or less." and otherwise known as lot nine in 
the -Itli concession of the township of Ops, 
“ exclusive of the lands covered hy the waters 
of the S. river, which are hereby reserved, to­
gether with free access to the shore thereof 
for all vessels, boats, and persons." The lot 
actually contained ‘JHI acres, hut the dry part 
was only sixty acres. At and before the issue 
of the patent, there was a certain mill dam 
on the S. river, which raised the water of the 
river and Hooded a portion of lot nine; the 
plaint ill's <|i«| not object to the Hooding of lot 
nine by the da in. hut brought this action to 
restrain the defendants from still further 
flooding the lot to the extent of about four 
acres, hy the use of bracket hoards upon the 
dam. which raised the water about a foot : - 
11eld. reversing the judgment in Id < ». It. <‘>‘.*2. 
that the defendants had no prescriptive right 
to overflow the plaintiffs’ lands hy means of 
the bracket hoards. The two Judges compos­
ing a divisional court did not agree as to the 
construction of the patent. Hindu v. Sadler,
10 O. It. 4».

Sep It min, v. Street. 1 V. ('. It. 121. ante 
XII. ". : \\‘ni in v. London mol Cnnndian !.. 
mid I. Co.. 7 O. It. 701» : Wood v. Esson, 
'.) S. ('. It 2d!» : Itnttê v I tooth. 10 (>. H. 351.
11 H. |£ p.M. I I \. li. IP.I. Id App. ('as. IKS ; 
K to th it ni V. Ililli.ml. P.t <). It. Ô12 : Ellis v. 
Chilien». 21 (». It. 227. 22 <>. It. 21(1.

2. Pleading.

Declaration I'm in of Exertis of Eight 
—Possession. | Defendant had built a mill 
and run it for upwards of twenty years, dam­
ming the water hack a certain height hy means 
of n log. some slabs, and earth. Within twenty 
years the plaintiff built a mill lower down tin- 
river. Shortly before action defendant erected 
ail earthen dam three or four feet higher than 
the first. The complaint made was, that defend­
ant, in erecting the last dam, had pressed hack 
the water to a greater extent than his twenty

years' use of tin- former dam entitled him to 
do; the plaintiff admitting that he was en­
titled to a certain height of water hy virtue 
of a user of twenty years and upwards. The 
declaration was framed according to the form 
in tlii- i '. L. I*. Acl ; Held, that the plaintiff 
should have founded his right upon the pos­
session of the hind, and not of the mill. 
Tucker x. Purcn, 7 ('. 1*. 2(1!».

Pica of Prescription. | — To an action 
for penning hack water, a plea of prescrip­
tion was held had. 11 i for claiming the right 
by user lor twenty years lie fore action 
brought, instead of next before; (2> as claim­
ing "iil.v a right to erec. a dam of a certain 
height, without applying such defence to the 
injury complained of, or admitting the injury. 
Hub g v. Ennis. 10 l ", ('. It. -loi. Followed as 
to the first point in Hud v. Ford. K) V. 1\

Action for throwing the water hack upon 
s mill by the erection of a dam lower 

down the stream for the use of defendant's 
mill. Flea, that defendant and the occupiers 
• if his mill had had. " and actually enjoyed as 
of right and without interruption for the full 
period of twenty years next before the com­
mencement of the suit." a certain right of 
erecting and continuing a certain mill dam 
and divers hoards on his. defendant's, pre­
mises, in all of the height of eight feet 
Held, sufficient, on demurrer, without alleging 
more particularly that defendant exercised tin- 
right, the term "enjoyed " under 10 A 11 Viet, 
v. 5 bearing the sense of actually exercising 
the rights therein referred to ; and that it 
was not necessary to deny that the water had 
been hacked more than eight feet in height. 
Smith v. Wullbridge, 11 C. 1*. 324.

Declaration for maintaining a da in across 
the Grand river, below plaintiff’s land, and 
thereby penning hack the water thereon. Plea, 
that tiie dam was erected on a close occupied 
by defendant, to supply certain mills on said 
close with water, and had in it certain sluices 
or gates to let off or keep hack the water, as 
might he required for said mills; that defend­
ant and other occupiers of said mills had en­
joyed as of right, and without interruption, 
for twenty years before this suit, the right 
of keeping up said dam and of closing the 
gales therein as often as occasion might re­
quire for such purpose, and the right of then 
damming hack the water on such occasions, 
and of causing the same to overflow a portion 
of plaintiff's land, doing no unnecessary dam­
age in the use of such right; and that the in­
juries complained of were thus caused:—■ 
Held, on demurrer, plea good. Ucclitcl v. 
Street, 20 U. C. It. 15.

Flea, that defendant and the owners and 
occupiers of a mill and land were possessed 
of land and a mill on a stream above tie­
pin ini ill's mill. Ac., and were entitled to and 
exercised during all that time the right to 
erect and keep dams. Ac., and in accordance 
with such right did erect dams, Ac. :—Semble, 
that the plea was had for omitting the words 
“as of right.” Hud v. Ford, K» C. P. 200.

Replication Traversing Enjoyment.]
— In case for overflowing plaintiff’s land, de­
fendant pleaded the enjoyment of a right for 
twenty years. The replication simply tra­
versed the enjoyment Held, that the plain­
tiff could not shew a life estate outstanding,

C1C
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. : miii li.v iIn- curtesy, but must, by s. 5 of
lu \ II Viet. <\ 5, reply that fact specially. 

nt v. >>.«(.. 10 V. C. It. 480.
>. l/r/V. ehuie V. McKcv' s. 10 r. C. It. 37 ; 

Ii Siili v. Iilainaon, 8 U. C. It. 119.

XV removal of Obstructions by Muni­
cipalities.

Results of Clearing Stream -Overflow 
l.nihilitfi. | — lu 1859 Ibc (lefenilnnts. as- 

in mi i umler the Municipal Act of 
!<>. i S. I c. r»4. s. 377. passed a hy- 

i>qiiiring persons to clear out all obstruc- 
'ii- in streams across their lots; and pro- 

j ill.ii the council, in their discretion, 
ii .ill do the work and levy the cost thereof 

i ii ini rate on the lands; and imposing 
i > Ai. Defendants cleared a stream 

iiid above the plaintiff's land, and assessed 
him as a non-resident for $75. the amount ex- 

! 'i'd oil his lot, which he paid. They did 
rut. however, clear the stream on the lot be­
low. nor compel the occupant to do so. where* 
i in times of freshet increased quantities of 

iir will- brought down and dammed hack 
i in tiff's land, injuring his crops, instead 

"f I'ing. as before, in the woods above and 
-i. i ' ! 11 .•1 ! I v evaporating and passing away, with- 
"'ii doing him any injury : Held, that no ne- 
i ii would lie against defendants, either for 
i "i ' i iring out the stream themselves, or for 
n "i « 'impelling the owners to do so; and, 

that they were not liable in the 
for iIn1 damage sustained by him. 

h i r,i \. Township of Chatham, 24 C. I'.

XVI. Rights Derived from Grant, Agree­
ment, or License.

Agreement —Right to Pen hark Water— 
! /airsri'ii,;’ Pleading — Re* Judicata.]-— 
l|' i ''ii>n for penning back water upon the 
plaintiff's land. I Men. on equitable grounds, 
i i I n A., the plaintiff's ancestor, owned 

• ■'i'd. S. owned adjoining land, on which, 
'iig desirous of building a mill to be driven 
'!"• wnier of the stream in question, it was 

: -ary for such purpose, by means of a dam
Ii upon S.'s land, to pen back the stream.

- ' i -1 ' ' 1-y to overflow the ancestor's land ; 
1 V had full knowledge of the premises,

..... . nted and agreed with S. that S.
i ! Imild the dam to the height specified 

treed between them, and should so pen 
k and obstruct the stream : that S., rely- 
"ii such consent and agreement, ami upon 

i <e ni" A., built the mill and raised 
in to the agreed height, and no higher. 

1 in so doing expended large sums of 
"•' y. ami A. consented to his so doing ; that 

> i k'd tin- mill by water raised and penned 
* the dam. and S. and those claiming

I him always worked the mill and nmin- 
iIn; dam with the consent of A. and of

'i'iiiff. and all others claiming under A. : 
>. di'\ i-vd in fee “ the mill and dam and 
"ii which they were built." to his son.

■ -ranted the same to defendant, who 
I the mill and maintained the dam at a 

i ni. greater than the height agreed he- 
I- ancestor and S. : Held, plea good, 

iiii tllT replied that a former action had
II brought by her against the defendant for

a similar penning hack of the water ; that de­
fendant had filed his hill to restrain that ac­
tion. and had in that bill alleged the same 
matters now alleged in the plea, which hill 
was dismissed. Rejoinder, that the court of 
chancery gave no judgment in respect of mat­
ters alleged in the plea, hut dismissed the 
hill in respect of other matters : Held, re­
joinder good. Ilea ii v. (Iran, -- C. V. 2t>2.

■ - - ■■ Right to Pen hark Water •- Con­
sideration- Specific Perfonnanei. ) A hill 
was filed by the owner of a mill, alleging an 
oral agreement with the proprietor of land 
adjoining, for the right to pen hack tin* water 
of a stream running through his land, and 
which was used for driving tin* mill of the 
plaintiff, in consideration of which lie was to 
open up a road across his farm for the use 
and convenience uf such land owner ; hut no 
writing was ever drawn up evidencing tin* 
agreement. The owner of the land subse­
quently sold and conveyed this estate, and his 
vendee instituted proceedings against the mill 
owner for damages by reason of the penning 
hack the water, which had the effect of over­
flowing a considerable portion of his land. 
The evidence in the cause hung positive, ns to 
tin* agreement to permit the penning back of 
tin* water, and the road across the farm of the 
plaintiff having been used by the proprietor 
of the land and his vendee, tin* court decreed 
a specific performance of the parol agreement, 
hut under the circumstances without costs. 
A icol v. Thuckerbury, 1U Gr. 109.

--------  Right to Peii hack Water—Extent
of.]—C. contemplated the erection of a saw 
mill on land which he owned, hut lie required 
tlie privilege of hacking water on the lands of 
four other persons having lands further up 
the stream. From three of these persons he 
obtained, through the agency of the fourth of 
them (10.). the right, by deed, of hacking the 
water to whatever extent would he occasioned 
by a dam nine feet high. The fourth (10.) 
orally gave the same right. V. thereupon 
erected a dam seven feet six inches high, hut 
finding this insufficient he some years after­
wards desired to raise it further : Held, that 
10."s agreement was not binding to any greater 
extent titan C. had taken advantage of in 
erecting his original dam. Hendry v. Eng- 
link, IS Gr. 119.

--------  Une of Water—Breach—Damages.]
—The vendor and vendee of a mill and water 
power t tlie vendor using tin* same water for 
another mill ) disagreed in their construction 
of the contract of sale, as to who had llie first 
right to use the water, there not being enough 
water for both during tlie greater part of the 
year. The court was of opinion that the ven­
dee had the I letter right to tlie first use of it, 
and that tlie vendor, by using the water and 
depriving the vendee of tin* use thereof, com­
mitted a breach of the agreement, and was 
liable in damages, the amount of which the 
master was directed to ascertain. Hi*hop v. 
.Uerklvy, 8 Gr. 335.

--------  Esc of Water—Exec**—Pleading.]
—Declaration, that the Grand Itiver Naviga­
tion Company, having acquired the right by 
statute for that purpose, demised to \V„ of 
whom plaintiff is assignee, certain land in R., 
together with a sufficient supply of tin* sur­
plus water to he taken from the said company 
for four run of stone; that the plaintiff is oc­
cupant of a mill on the premises, which he
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could, if not interfered with, mid has been ac­
customed hitherto to, run with the surplus 
water so granted; hut the defendant has on 
divers occasions wrongfully and injuriously 
diverted from plaintiff's mill large iiuaiititics 
of said surplus water. &<•.. whereby. &c. l’lea, 
that at the time of the committing of the al­
leged grievances defendant was, ami now is. 
lessee of part of said company's reserve lands, 
and had a right under said company to use 
enough of the surplus water from the said 
canal to propel two run of stones in a mill on 
said land: that defendant had in his mill the 
same kind of wheels which plaintiff now has 
in his: and it was agreed between them, in 
consequence of the scarcity of water, that de­
fendant should put in his mill wheels of the 
best and most improved principles, or Leffel
xvI... Is. and that the plaintiff, in consideration
thereof, would, in a reasonable time, put in 
liis mill similar wheels, in order to save water 
and facilitate the working of said mills: that 
defendant accordingly put said wheels in his 
saiil mill, at great expense, but plaintiff did 
not put in similar wheels, although a reason-
aide .......... lapsed : and that after putting in
the said wheels defendant took sufficient and 
no more than enough water to run his two 
run of stones, and after taking such water 
for said purpose there was sufficient surplus 
water for plaintiff to run his four run of 
stones with water wheels constructed accord­
ing to the said agreement; but the plaintiff's 
wheels were inferior, and used a large quan­
tity of water in excess of what he would have 
needed for wheels according to the agreement : 
and the breach in the declaration alleged was 
caused solely by plaintiff's non-performance of 
said agreement : -Held, plea bad. for want of 
an averment that defendant used less or no 
more water with his new wheels than lie was 
entitled to use with his old wheels under his 
lease. Watts v. Robson, 33 U. C. It. 570.

--------- Water Privilegt Land Specific
Performance.]—It. gave a bond to convey to 
It. a water privilege on lot 17. and to convey 
also so much land as he might require for the 
purpose of making a raceway or for erecting 
buildings on the said lot, at the rate of £!<• 
per acre: Held, that the selection of such 
land must lie made during the lifetime of both 
obligor and obligee, tjuivre. whether a bill 
would lie for the specific performance of such 
a contract. liurithain v. Ramsay, 32 U. C. 
It. 4PI.

---- —- Water Privilege—Representation.] -
Plaintiff declared on the* common counts, and 
on a special agreement by defendant to sell to 
plaintiff certain land, together with two mills 
and a head of water, for the purpose of work 
ing said mills, of twelve feet, anil to convey 
the same to the plaintiIT at defendant's ex­
pense. 1 H-fendant. on the 4th April, wrote to 
the plaintiff. “There is about twelve feet of 
a fall of water, and it might he raised to 
twenty feet if required." And in ansxver to a 
letter from the plaintiff asking for some ex­
planation. lie again wrote, on the 3rd May. 
“The twelve feet fall is at the oat mill, and 
can be raised to twenty feet, or any height re­
quired." It was proved that the whole fall 
to lie had upon the property was less than 
eight feet : — Held, that the contract was 
proved as to the head of water: for. though in 
liis first letter the fall waa said t" be “about 
twelve feet," it was described in the second as 
“ the twelve feet fall,” and in both it was said

that it could be easily raised to twenty feet. 
Vlarke v. McKay, 32 U. C. It. 583.

--------  Water Privilege—Representation —
Guarantee— Rescission.]- The owner of a mill 
property wrote to an intending purchaser: 
" 1 will sell the mill as it now stands, at Glen- 
morris, with all rights and privileges belong­
ing in it, as sold in" -, and I will guarantee to 
give a head of five feet, by laying out about 
£30, but as it is there is four feet, and there 
is water enough to run ten run of stones if 
necessary :—Held, that these representations 
amounted to express guarantees, upon the sev­
eral points embraced in them; and it being 
shewn that a head of live feet of water could 
not be obtained except by an outlay of a large 
sum of money, and that raising the water to 
that height would dam back the water on the 
lands of parties higher up the stream and di­
vert water to which the riparian proprietor 
on tile other side of the stream was entitled, 
the court ordered the agreement to be rescind­
ed. and the vendor to pay the costs of the suit 
and the amount expended in repairing the 
premises by the vendee, who was to account 
for rents and profits during liis possession. 
tinte v. Hubert. 0 Gr. 312.

--------  H oler Privilege—Specific Perform­
ance—Dtcrcc.] — A vendor agreed that the 
purchaser should have sufficient water to 
drive a saw mill and the machinery. In a 
suit by the vendor against the purchaser, the 
court decreed a specific performance of the 
contract, treating the water and the use of 
the dams and booms ns sold with the land, 
the decree to provide for this, with liberty to 
tlie parties to apply from time to time. 
Hincks v. McKay, 14 Gr. 233.

Conveyance of Land Bed of River— 
Severance — Diversion of Tail-race — Width 
of.]—The owner of the banks and bed of a 
river (not a navigable one) may sever them 
and deal with them as with any other real es­
tate. The owner of the banks of such a river 
made a tail-race through his land drawing 
water for tin* purposes of liis mill from the 
river, which he by means of this tail-race 
returned to tin* river at a point lower down 
tin* stream, but where the bed of the river 
was owned by him. Subsequently the owner 
conveyed the land through which the tail-race 
ran:—Held, that such tail-race could not be 
diverted, but that tin- owner of the bed of the 
river was entitled to have the water ill the 
tail-race discharged into the river at the point 
where it originally was discharged. Such a 
proprietor made a conveyance of a portion of 
the property to a manufacturing company, re­
serving the " free use of two watercourses 
over the said parcel of land for conveying 
away the water from liis grist mill . . .
one of the said watercourses entering the said 
pan-el of land on the side next the grist mill 

and the other watercourse running 
along tin* south end of said factory and pas­
sing under the flume, and being twenty feet 
in width . . with the exception of the
space occupied by piers, or abutments, for sup­
porting the flume, which, however, must not 
he so built ns to obstruct the free passage of 
the water as aforesaid." It appeared that at 
the time of the conveyance the watercourse in 
question at one point was of the width of 
twelve feet only :—Held, that tl is did not en­
title a party claiming by mesne conveyance 
from such proprietor to have such watercourse
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width of twenty foot throughout its 
I.netli. Elliott v. Itaird, Maud v. El- 

. (ir. 549.
- Cun nant to Suppl i/ Water—Main• 
nf Main Discharge of Obligation.] — 

a !■ of ii mill si to the vendor covenanted 
ure in the vendee sufficient water for 

ii m.inufarturing purposes. The deed 
,i | in.i hi ii to how tin* water was to bo sup- 

Imi ii dnm then standing afforded the 
n> -apply, and it did not appear that 

n.'iiantur laid any other way of securing 
Ib id, that lie or any one claiming under 
\,i- imi entitled to a decree for the re­

el" this dam without supplying suffi- 
,i water in some other way. Held, also, 

i: ih,' grantee, his heirs and assigns, were 
, d in use the water for other purposes, 
; I , l ied no more was used than the specified 

."lures had required and used. After 
... Miiiveyance. other persons, unconnected 

i, .miher party, erected mills above the dam, 
d part "f the waterHeld, that this

,i ,| i .a relieve the grantor, or those claiming 
. ;• him by subsequent deeds, from the ohli- 

. h mu to supply his first grantee with water, 
Mr as the maintenance of the dam was a

ol this obligation. Rosamund v. 
/ is (ir. 370.

Erection of Mam—Overflow of Vcn- 
• Lands.]—The Canada Company, through
ii.. ii agent in Canada, contracted by letter to 

i lain lands upon condition, amongst 
i-, of the vendee building a saw mill. The 

\i'IhI.'i* proceeded, with the knowledge of the 
. . t, io erect a saw mill and construct a 

.mss a river, the effect, of which was to 
. ,w a large tract of the company's land, 

s jiiently the company conveyed the lands
ted ior. which were situate on both 

of the river, reserving the bed of the 
! and about thirty feet on either bank, the 

!.. tlie bed being then in the Crown. 
\ ,a wards the company, having obtained a 
I'li. ni. for the bed of the river, proceeded at 
,.i\\ against the persons owning the mill for 

idone by the overflowing, and recovered 
a vnlict for £.r>(Ml; and other actions were 

o brought for the same injury. The court 
I a perpetual injunction restraining the 

in iioiis, and a conveyance of the bed of the 
; r and the portions on either side which 
I I been reserved, and ordered the company 
io ! iv the costs. Minister v. Canada Co.. 4 
Ur. 113.

Privilege of Overflowing Adjoining 
I 'I Mistake in Agreement—Acquiescence.] 

I'i'ers lands having been devised to three 
.-I. r-. I*.. A., and L., they in 1840 agreed to 

i litioii. by which, amongst other things, 
I*, as io have a certain lot 4.">, with the pri- 

oi overflowing 40 : and A. was to have 
l,;. -abject to that privilege. Conveyances 

re -igneil to carry out the partition, but. the 
•t being transacted without professional 
e, A. and L., who were married women,

: -I execute so as to pass any estate. All 
i"d into possession of their several lands,

I in 1841 I*, executed to her son a volun- 
i "iiveyance of 45, with the privilege, and 

•V and her husband conveyed 40 to their son.
1 error in regard to the execution of the

i ii imi deed having been afterwards dis- 
1 1'.. with A. and her husband

L.'b heirs (L. being dead)« in 1849 
"d in a conveyance of all the lands 

1 a trustee, in order to carry into effect the

previous partition; but by an oversight this 
new deed omitted to mention P.'s right of 
overflowing 40. A.'s son ami l*.’s son were 
active in getting this new deed executed, but 
were not parties to it. Immediately after its 
execution. A. and her husband executed to 
their son a new deed of 40. No new deed was 
executed to P.'s son. He, thereafter, with the 
knowledge and acquiescence of A.'s son, built 
a mill on lot 4Ô, and placed his dam where it 
necessarily caused the overflowing of 40. He 
afterwards mortgaged 4.1, with his supposed 
privilege of overflowing 40; and the mort­
gaged property was sold at tin* mortgagee's 
suit, the two cousins alleging for the first 
time that the mortgagor had no right in re­
spect of 40; the right was considered doubtful 
at the time, but the purchaser completed his 
purchase :—Held, in a subsequent suit, by the 
purchaser against the mortgagor and his cou­
sin. who owned 40, that the plaintiff had a 
right to overflow 40. Moyle v. Arnold, 10 (Ir.

Conveyance of Mill Premises -Mam- - 
Entry—Parol License Eights of Mortgagee.]
■—One .1, S„ being owner of the east half of 
one and the west half of an adjoining lot, by 
deed, under the Act respecting Short Forms, 
conveyed to (i. S. in fee the west half, with­
out express mention of any easements, <fcc. 
There were then on the west half a saw mill 
and factory, which then and for some years, 
during unity of title to both lots, were driven 
by a river, which was dammed back to form 
a pond on both lots, by a dam and embank­
ment extending on to both. There was on 
the west half a grist mill, ready for the re­
ception of machinery, and the embankment 
was partly cut through to carry the water 
therefrom to another pond partly begun, from 
which the grist mill was to lie supplied. After 
the conveyance. (4. S. finished the cut through 
lin* embankment, carried the water required 
from one pond to the other by a flume, and 
thus worked the grist mill, which could not 
otherwise have been worked. IVv this he di­
verted the water from the first pond and from 
the east half, more than before the convey­
ance. Such diversion and working of the mill 
were with the parol license of J. S. The 
cutting, flume, and grist mill pond, were all 
on the west half, and the water was returned 
from the mill to the river below the east half : 
—Held. that, as by the statute the deed includ­
ed all easements, &c„ used or enjoyed with 
the lands granted, there was an express grant 
of the right or easement to maintain the dam 
and to enter for purposes of repair on the 
east half, and to dam back thereon for the 
purpose of the saw mill and factory, to the 
same extent as before the conveyance. But, 
held, that no right or easement passed in re­
spect of the grist mill : and also, that the 
parol license was revocable ; but that the 
plaintiffs, the mortgagees of (». S., would be 
entitled in equity to restrain J. S. and those 
claiming under him from interfering with the 
right claimed respecting the grist mill. Edin­
burgh Life Assurance Co. v. Marnhart, 17 C. 
V. «3.

--------  Repurchase — Extinguishment of
Easement -Mortgage.]—The owner of a mill 
property, with the right to use nil the water 
of the stream on which the mill was. sold a 
portion of the land, and by a separate in­
strument bound himself to permit his vendee 
to use a certain quantity of the water to drive 
machinery to be erected on such portion.
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Afterwards, finding that the quantity of water 
which tli<- vendee withdrew from the stream 
impaired tin? effective working of his mill, lie 
repurchased the lot ami easement, receiving a 
conveyance thereof, anil giving hack a mort­
gage to secure part of the purchase money 
(these instruments, however, were never reg­
istered). and afterwards, the purchase money 
having In-on satisfied, procured his vendee to 
make a deed direct to It., who had purchased 
the lot and casement, with notice, however, 
of all the facts. (In a hill tiled by a person 
who had obtained title to tin- mill and 
premises under a mortgage executed by tin- 
owner before the repurchase of the lot and 
easement: Held, that neither the original 
owner nor It. was entitled to use the water, 
the easement having become extinguished on 
its repurchase, and the whole water having 
passed to the mortgagee, Oooderham v. Rout­
ledge, 1(1 Gr. 3t»8.

- Retention of Water—Overflow.]— 
The owner of land mi both sides of a stream 
sold and conveyed a mill property situate 
thereon, to a purchaser, and another portion 
of the land to another person Held, that 
the proprietor claiming under such convey­
ance had a right to retain the water in the 
mill pond at the same height that it was 
at the time of the sale, although the effect 
of so retaining it might be. in the case of a 
sudden and temporary rise of the river, to 
overflow more land of the other riparian pro­
prietor than had been usually overflowed be­
fore, and that in case the water in the stream 
should sink so as to leave uncovered land 
which had been usually overflowed at the 
time of the purchase, the present owner of the 
mill would be entitled to raise his dam so 
as to obviate the effect of the diminution of
tile water. Hickman v. hoir»on. 7 Gr. 41)4.

--------  Right to Water—East ment—It esti­
va lion. |—T.. being owner of 275 acres of 
land, caused a mill dam and race to be con­
structed and a mill to lie erected thereon. 
For 3(1 or -lit years this mill, or others built 
on its site run by water power only, had ex­
isted. and were run by the water passing from 
a natural stream through the race. T. sold 
to W. the whole property, taking hack a mort­
gage for part of the purchase money, on that 
part of the land through which t lu* race ran. 
and on which the mill dam was situated, ex­
cepting. however, the mill site. It was shewn 
that the mill could not be supplied with 
water power otherwise than by the race run­
ning through tin- mortgaged premises. T. 
afterwards assigned the mortgage to the plain­
tiff. and W. mortgaged t lu* mill and mill site 
to I).:—Held, that the right to use the dam 
and mill race was a necessary, continuous, 
and permanent casement, and could nut lie de­
stroyed by the plaintiff, although the servient 
parcel luul been first conveyed without any 
express reservation of such easement. Young 
v. tribun. 21 (ir. 144. till.

— — f7#r „/ Water—Itistrietive Cove­
nant. |- Plaintiff conveyed land to >[.. with 
the privilege of drawing off from the mill 
race on the adjoining land of the plaintiff a 
certain quantity of water for purposes speci- 
fled. leaving always sufficient to supply the 
mill on the plaintiff's land. And by the same 
indenture >1. covenanted for himself, his heirs, 
executors, administrators, or assigns, to re­
strict themselves to the use of the water for 
the purposes mentioned, and not take such

water unless there should be enough without 
it to supply the plaintiff's mill: Held, a 
covenant running with the land, on which 
the plaintiff might sue M.'s assignees. War­
ren v. Mu it rot, 15 V. C. H. 557.

-------- 1st of Water—Itistrietive Provito.]
- M. conveyed to W. certain premises " to­
gether with the privilege of using the water 
in the pond for the purpose of manufactur­
ing cloth and otherwise howsoever, when and 
at all times when water is and remains in 
said pond sufficient for the driving and run­
ning the machinery of a grist mill, the pro­
perty of tin- grantor, and the fulling and card­
ing machine hereby sold to said W." M. 
covenanted that W. might use the water for 
said purpose '* when and at all times when 
water is and remains in said pond sufficient 
for the driving and running the machinery 
of a grist mill, the property of said M„ ami 
the saiil fulling ami carding machine hereby 
sold to saiil W. Provided always, that when 
and whenever there is a scarcity of water in 
the saiil mill pond, lia- said \V. shall he at 
liberty to use only so much of the water in 
the said pond as shall he sufficient to turn 
one water wheel Held, that >1. was en­
titled to sufficient water to drive his mill be­
fore defendant <-011111 use any; and that de­
fendant was not by the proviso entitled at all 
events to enough to turn one water wheel. 
t'raske v. Huffman, 127 l". C. It. 110.

Crown Grant — Reservation—Dam—Ob­
struction—Itiimrian Owner. I A grant from 
the Crown was made •‘exclusive of the waters 
of the river Trent, which are hereby reserved 
together with the free access to the shores 
thereof for all vessels, boats, and persons;”— 
Semble, that this would operate as a reserva­
tion of tlie bed of tlie river, though tin- waters 
only are reserved; and then-fore that the 
erection of a dam in that river by persons 
claiming under the patentee, wilhmil auth­
ority, was an intrusion on tin* rights of the 
Crown. Although a conveyance describing 
land as "extending to a river” extends to 
the centre of the bed of the stream, this does 
not confer on the grantee the right to use it as 
land uncovered by water may ordinarily be 
used. Therefore, where the grantee under 
such a conveyance constructs a wall extending 
into the bed of the stream, the onus of shew­
ing that such erection is not an injurious ob­
struction jg cast upon the part) making it. 
The grantee in a patent reserving the waters 
of a river running through the lands granted, 
lias no right to tile a bill complaining of an 
obstruction created in the river by other per­
sons, tin* patentee in such case not inn ing con­
ferred on him the ordinary rights of a ripar­
ian proprietor. And where under such cir­
cumstances a bill was dismissed, it was with­
out prejudice to a new hill being tiled in the 
event of the Crown making a grant free from 
such reservation; and the defendants being 
ch-arly in the wrong, although the parties 
complaining had not any right to sue, the 
court in refusing the relief did so without 
costs. Kirclilioffcr v. Stunburg, 25 Gr. 413.

Lease of Mill Premises—Water Power 
—Eviction—.4 bamlonment — Implied Coven­
ant.]—To an action for breach of covenants 
in a lease, in the non-payment of rent, and 
leaving the premises in an improper state of 
repair, defendant pleaded, on equitable 
grounds, setting out the demise, whereby the 
plaint iff demised to defendant certain land 
and premises on which a mill was erected,
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-• (,,j. iiior with the» water wheel in said build-
7iTi.i ill.' right to draw water from the mill 

,,.ljniiiin- tin1 above descrilied premises 
,|, \ ing the said water wheel and limeli- 

,,. 11 ihereby,’’ &e. The plea then 
, . .| th it one 1».. claiming by title para-

,,,,,11 i. having proved such title by an action 
, iherefor. hindered and prevented de- 

i ; i Mum using the said water so demised,
. !,. ihe demised premises were rendered 

.ml of no value to defendant, who de­
livered up possession to tne plaintiff of the 
... I pr- iniand water rights in a .perfect 
- i ni" repair, and defendant had not used 

; i iiii-i's during any portion of the time 
I',,r which the rent sued for accrued due, and 
del, ' red them up as aforesaid before said 

h , commenced. The plea then prayed that 
th" action might be restrained, and the plaiu- 
iiif ordered to pay the costs thereof, and 
ili.n ti c demise should he delivered up to he 
, in. i ll.-d : Held, plea bad, as a legal defence, 
h." an-,' the right to use the water was no 
part of the demised premises, bur merely an 1 
, i-'in,,nt thereof; and. even if it were, an 
million in respect of it would not authorize 
ihe i liant to abandon the residue of the prem­
ise. ; and as an equitable plea, because no ease 
was shewn for a total abandonment of the
• iiMi.ni. for defendant having paid rent for 
s"iii" years could not replace matters as before 
the lease, and lie had a remedy by action 
on the plaintiff's implied covenant to supply 
t he_w a 1er power. Coleman v. Itcddiek, 25 ('.

License -inversion of Stream—Itcn Judi- 
cni'i l ft ion ugainst Tenant—Pleading.]—To 
a declaration for diverting water from I lie 
plaintiff’s mill and premises and using it to 
wni'k defendant's sash factory, defendant 
pleaded, on equitable grounds, that while one 
I! l\ < ow ned the mill, defendant’s father, 
T. « owned certain lands higher up the 
ri'i i. and creeled a saw mill, which was after­
ward- changed into a sash factory, and opened 
it sluice way in the dam, and cut the hank of 
llie canal to said saw mill and factory, and 
used enough of the water to work the same, 
wlm h are the grievances now complained of ; 
that all this was done with the knowledge and
• "i 'nt of said It. !•*. V., through whom plain­
tiff claims ; and defendant acquired the saw 
h I. iV.. as they were used by T. V.. and the 
al -I'd grievances are a user by defendant 
a- they were so used by T. V. The plaintiff 
i' ' "1 by wav of estoppel a judgment recov­
ered by one I»., through whom the plaintiff
■ m-c'I title, in an action against It. & T.. 
tln ii ilie defendant's tenants in occupation of 
th" -ash and blind factory, in which It. sued 
lev a similar diversion of water to that sued 
fur in this action. The replication, after set- 
>" - out the pleadings in that action, and the 
judgment recovered for $50 damages, alleged

was defended by It. iV '1'. m the in­
stigation and for the beneiit of the now dé­
tendant, as their landlord, who employed the 
attorney and counsel, and paid the costs, and 
"us the actual defendant, It. & T. being only 
1 h" nominal defendants; and that the issues 
therein disposed of were substantially the 
sane* as those raised here, and the wrongs now
■ ' . plained of are a continuation of the 
wr.iiigs for which D. then recovered judg-
• ■••nt : Held, had, for such judgment could 
term no estoppel, the defendant not being a 
, ; y to the record in that action, nor cap­
able of being substituted as such for his ten­

us in ejectment. IHumond v. Colemun,
' V. V. It. 032.

Where to an action for diverting the water 
of a certain river from plaintiff's mill, de­
fendant pleaded by way of estoppel, that long 
before the grievances complained of. It. I". < 
the then owner in fee and possessor of plain­
tiff’s mill, with the consent of J. ('., the then 
owner of certain land higher up the river, 
erected thereon the defendant’s mill, and used 
the water as in the declaration alleged, and 
that the alleged grievance is the user by de­
fendant of the water, as used and recognized 
and acquiesced in by said It. T. wherefore, 
Ace.; Held, plea had. for it did not shew how 
plaintiff's claim was barred, nor what right 
or title either plaintiff or defendant acquired 
in their respective mills, nor why It. 1*’. <'. 
erected the mill on T. < \’s lands, nor what 
interest lie acquired ill t lie mill erected there­
on or tin? water used therefor. S. 25 < '. 
I*. 2."hi.

License to Make Raceway -Prorino— 
Injury Remedy.J Where the plaintiffs, who 
had Imilt mills on a stream, by indenture 
granted a license to the defendant to make u 
raceway over their lands for a mill to be Imilt 
by the defendant further down the stream, 
provided that the water was not thrown hack 
thereby, nor any injury or damage occasioned 
to the plaintiffs' mills; and after the defend­
ant's mill had been erected, by an accumula­
tion of ice on the by-wash, the water was 
forced back on the plaintiffs' mill:— Held, 
iliât the plaintiffs uiigln maintain an action 
for such an injury, and that case, and not 
covenant on the indenture, was the proper 
form of remedy. Eustwood v. Ilelliicell, 4 U.

XVII. Riparian Owners.

Right in Navigable Stream--./m# 
Publicum—Contact with Stream. |— There is 
no distinction in principle In-tween riparian 
rights on the banks of navigable or tidal and 
on those of non-navigable rivers. In the form­
er case, however, there must be no interfer­
ence with the public right of navigation, and 
in order to give rise to riparian rights the 
land must lie in actual daily contact with the 
stream, laterally or vertically. I .yon v. Fish­
mongers Vo.. 1 Apj>. Vas. (it 52. followed 
and held to he applicable to every country in 
which tlie same general law ot riparian rights 
prevails unless excluded by some positive rule 
or binding authority of tne lex foci. North 
Shore It. II . Co. v. Pion, 14 App. Vas. 012. 
See S. V., nub nom. Pion v. North Shore It. 
11. Co., 14 S. V. It. 077.

Sec, also, Uiyaouette v. North Shore It. IV. 
Vo., 17 S. V. It. 303.

Right of Access to Canal—Obatruction 
—Navigable lVfl/cr— Injunction,\—V„ the 
owner of two lots of land, divided in one place 
by ti.'s land, and in another by a hay formed 
by the waters of the Rideau canal, which 
washed the shores of all these lots, began to 
construct a bridge between his two lots for 
easier access between them, which bridge 
would have the effect of cutting off U.’s land 
from the canal, and of making the water 
between the bridge and U.'s land stag­
nant. In an action by (». against C. for 
an injunction to compel him to desist from the 
work, and remove that part already con­
structed :—Held, that (1. had the rights 
of an ordinary riparian owner: that the 
stream being a navigable one made no
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difference, except that those rights are sub 
jeet to the publie right of navigation; that 
those rights had been injuriously affected by 
the defendant: that the plaintiff shewed that 
an injury would result to him if the work was 
completed, and that he might in good time 
bring his action to prevent the wrong; that, 
even if the bay was not part of the Rideau 
canal itself, so as to give him the rights of an 
owner and occupant of lands adjoining the 
canal under N Geo. IV. c. 1. s. 15, he was 
entitled to use it as a means of access to the 
canal : and that on the evidence the plaintiff 
was entitled to his injunction. <jardiner v. 
Chapman, (i i f. R. 272.

Right of Crown to Improve Navi­
gation ( ow/iinsiilion.\—The public ease­
ment of passage in a navigable stream is so 
far in derogation of the rights of riparian 
owners as to enable the Crown to make any 
use of the water or bed of the stream which 
the legislature deems expedient for improving 
the navigation thereof. I h-fendants, who were 
prosecuting a milling business on certain 
waters forming part of the Trent Valley 

canal, asserted a claim against the Crown 
for a quantity of land taken for the im­
provement of the navigation of such waters, 
and also claimed a large sum for damages 
alleged to have liecn sustained by them ( 11 
as riparian owners by reason of the taking 
of the land on both sides of a head-race 
preventing any future enlargement of the 
width of such head-race, and (21 from the 
fact that they would not Is- able in the future 
to use to the full extent all the power which 
the mill pond contained, because they could 
not cut raceways from the pond into the river 
through the expropriated part:- Held, that, 
while the defendants were entitled to compen­
sation for the quantity of .land taken by the 
Crown, they could not recover for any injury 
to the remaining land arising from the utiliza­
tion of the waters of the stream for the pur­
pose of improving the navigation. Semble, 
that where no particular estate was sought 
to be expropriated in a notice and tender to 
claimants under s. 10 of 50 & 51 Viet. c. 17 
(repealed by 52 Viet. e. Ill I, it is to he pre­
sumed that the Crown intended to take what­
ever estate. &e„ claimants had in the lands 
expropriated. The Queen v. Fuiclds, 4 Ex. C. 
R. 1.

Right of Crown to Interfere ( timer- 
shi/i of Soil.]—An averment that the soil of 
a stream is vested in the Crown, does not 
import that the Crown has any power to in­
terfere with the rights of riparian proprietors. 
Atturncy-Ucnirul v. McLaughlin, 1 Gr. 34.

Right of Patentee with Reservation 
of Water—Obstruction.] The grantee in a 
patent reserving the waters of a river run­
ning through the lands granted, has no right 
to tile a bill complaining of an obstruction 
created in the river by other parties ; the 
patentee in such case not having conferred 
on him the ordinary rights of a riparian pro­
prietor. Kirchoffcr v. Stanbury, 25 Gr. 413.

Right to Divert Water — Artificial 
Channel Xntural Flair of Wafer.]—-The 
plaintilf claimed title under a deed from T. 
C. to R. F. C. made in 1H45, granting a cer­
tain piece of land in the town of Itelleville, 
describ'd, being part of lot 3 in the first 
concession of Thurlow, situate on the west 
hank of the river Moira, “ with an equal right

to or privilege of the water from the dam 
conveyed through the canal to the premises 
aforesaid, he. the said R. I'. (’., being at all 
times at an equal expense in altering, repair­
ing, and amending the dam aforesaid, with the 
others who participate in the benefit thereof," 
together with all houses, mills, &c., thereon 
erected. It was admitted that T. C. then 
owned lot 3, which included the river Moira 
and the banks on either side, and that lie 
built the dam and made the canal in question 
before 1845. Ry this dam the water of the 
river was turned into the canal, at the foot 
of which the plaintiff's mill conveyed by said 
deed was situate. Defendants had a factory, 
also on the canal, above the plaintiff's mill, 
and they diverted the water from the 
canal, to the injury of the plaintiff’s 
mill: _— Held, that the plaintiff, hav­
ing his land on the canal, had as appar­
tenant to his mill the rights of a riparian pro­
prietor ; that the law applicable to natural 
streams was applicable also to the canal, 
which was a natural How of water, though in 
an artificial channel : and a verdict for the 
plaintiff was sustained. Semble, that the 
right to the water given by the deed was an 
equal right with those who then participated 
in the benefit of the water from the dam ; 
but quivre, as to the meaning of the deed 
in that respect. Diamond v. Reddick, 3ti U. 
C. R. 3111.

------ — Restoration—Unreasonable User—
Prescription—I la in a yes.]—Held, that the use 
by riparian proprietors of the waters of 
streams through whose lands they flow must 
be a reasonable use, and the proprietors so 
using the waters must restore them to their 
natural channel before they reach the lands 
of the proprietors below them. The defend­
ant. in restoring the water of a stream used 
by him to its natural channel, did so at such 
times and in such a manner that the water 
froze as it was being restored, and formed a 
solid mass of ice, completely filling the natural 
channel, so that the water coming down 
flowed away from the channel and over the 
plaintiff’s land, and injured it. The evidence 
shewed that the cause of the water freezing as 
it did was the times at which and the man­
ner in which the defendant so restored it, and 
was the natural result thereof; and it ap­
peared that the defendant had lieen remon­
strated with by the plaintiff and the conse­
quences of his action pointed out to him :— 
Held, that the defendant's use of the water 
was unreasonable; and. as there was no proof 
to sanction a prescriptive right to restore the 
water at the times and in the manner indi­
cated, he was liable to the plaintiff for the in­
jury so caused ; his conduct being wrongful, 
his persistence in it was malicious ; and the 
injury to the plaintiff was an invasion of his 
rights, and imported damage, whether there 
was any actual damage or not. Held, also, 
that even if there was a cause, for which 
the defendant was not responsible, concurrent 
with the wrongful acts complained of. and 
contributing to the injury sustained by the 
plaintiff, the defendant would still he ans­
werable for the injury sustained by such 
wrongful acts for such damages, or such por­
tion thereof, as were caused by the wrongful 
acts complained of. Fllis v. Clemens, 21 O. 
R. 227, 22 O. R. 210.

Right to Divert Water by Sluices—
Interference with Xatural Flow—Drowning 
/.and.]—The plaintiff and defendant were 
riparian proprietors on the river Humber,
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h tin* neighbourhood of their lands ran 

- !iinning what were termed " ox- 
Acruss one of these oxbows, the land 

. h belonged to détendant, defendant 
a I wars before, during low water, caused 

, i in he removed a spade deep and thir- 
. la- wide. When the freshet value it 

a new channel in the line of the trench 
, ni. and deprived the plaintiff of tin*

: lie river along a portion of her land, 
.lirci ting the flow of the river against 

-I.i'd half an acre of her land away, 
was valued at $7U per acre. The jury 

: !.>r plaintiff, and $500 damages :—Held. 
111.11110111 was clearly liable; for the 

nip!' was entitled to the natural How of 
iiv;iin, which défendent by his act had 
-.ml with; that the maxim sic utere tuo, 

X . applied ; and that it was no answer 
Ui.it .a. river would have forced its way 

Ji sooner or later. Semble, that if 
a. ■ .i.ini had made the cut in the usual 

..I husbandry, and for the purpose of 
. . ; i at ion. he would still have been bound 
p. lake precautions to prevent the stream 
i; ; tuning its way through, and thus in- 
juiing his neighbour. McLean v. L'rosm.n,

I . It. 448.

Necessity — Justification — Plead- 
in:/., A.. a riparian proprietor, pens the
■ I hack upon the land of another pro-

r. It., above; upon which It. sues A. 
nml recovers damages; it. then digs sluices 

-i io the stream, which divert the water 
Mi--.- ipianlities (much greater than that 

p.'iiin-il hack by A.'s dam), from the natural 
I I ilie stream and past A.'s mill. A. sues 
I'., and It. justifies the diversion, contend- 
in.1 : a his sluices became necessary to re- 

;i." injury caused by A.’s dam. A. ob- 
ianied a verdict;—Held, that such justifica- 
i."ii was no defence under any state of 
; . certainly not under the general is-
-II.*, winch was the only plea. Adamson v.
I/. -\ah, I» V. c. K. 113.

Sec, also, Adamson v. McXabb, 5 U. C. It.
348.

Right to Let down Waier—Increase of
unit /-Voir. |- The plaintiff, in an action 

;• injury done to his mill dam. proved that
■ i- : : .lams owned a mill pond and dam about

tile higher up the stream, and that he 
" In- gate o|K*n twelve or fifteen inches 

- night iIn* accident happened. Defend-
i proxed that the plaintiff's gates were all

and the splash boards up at the time, 
ai ! . iter the accident. It also npjieared that
ii i - had been heavy rains for some days

Held, that the opening of défend­
es (unless they admitted a larger 

> than would naturally flow down the 
su -nil would not render him liable for an 

a to plaintiff's dam; and that it was 
l1'"!.till's duty to guard against any natural 

i the stream: and further, that unless 
tendants let the water flow faster than

- Pl'licd by natural causes, he was not
- " lor damages resulting from such flow.

/ x. Ernst, 8 C. P. 466.

Right to Maintain Dam—Easement— 
a mi cm#. |—When two properties be-

- to the same owner are sold at the
: .... and each purchaser has notice

w sale to the other, the right to any con- 
casement passes with the sale ns an 

• legal right. Hut the easement must 
*:a been enjoyed by the former owner at

the time of the sale. Therefore, one purchaser 
could not claim the right to use a dam on his 
land in such a way as to cause the water to 
flow back on the other property, where such 
right, if it had ever been enjoyed by the 
former owner, bad been abandoned years be­
fore the sale. Hart v. McMullen, 30 S. C. It. 
245.

•-------- Injunction.]—Certain riparian own­
ers filed a bill against another riparian owner 
to restrain him from maintaining a dam. 
Other persons were interested in maintaining 
the dam. whom the plaintiffs did not prow 
any title to interfere with: and one of the 
plaintiffs had sold a mill site to the defend­
ant on oral representations which implied 
that he was to have the benefit of the dam. 
The court held, that if the plaintiffs had any 
claim against the defendant, the proper course 
was to leave them to their legal remedy 
against him ; and the bill was dismissed with
costs. Rosamund Forgie, 18 Gr. 370.

Right to Natural Flow of Water -
Boundary.] — Resides lands the title to 
which was derived from a common grantor, 
the appellant was pruprietor of another piece 
of land, called block A., situated ou the op­
posite side of tin? river Maitland, the bound­
ary of said block on the river side being high 
water mark:—Held, that the lateral or 
riparian contact of the land with the water 
would suffice to entitle the appellant to ob­
ject to any unauthorized interference with 
the flow of the river in its natural state. 
At trill v. Platt, 10 S. C. It. 425.

--------  Purity — Obstruction — Navigable
Stream.]—J. A. was the patentee of a certain 
water lot on a navigable river. The description 
in the patent covered the lot and two chains 
distant from the shore, but a reservation was 
contained therein "of the free uses, passage, 
and enjoyment of. in. over, and upon all navi­
gable waters that shall or may be hereafter 
found in or under or be flowing through or 
upon any part of the said parcel of land here­
by granted." The water lot was subsequently 
conveyed to the plaintiff, but the description 
in the deed to him only went to the water’s 
edge: Il*»ld, that the plaintiff was a riparian 
owner, and as such was at liberty to construct 
and move to his bank a floating wharf and 
boathouse, the same not being an obstruction 
to the navigation, and was entitled to main­
tain an action for damages in respect thereof 
caused by any unauthorized interference with 
the flow and purity of the stream. Booth v. 
Hatti, 15 App. Cas. 188.

See, also. «S'. C.. sub. nom. Ratté v. Booth, 
10 O. K. 351, 11 O. It. 401, 14 A. R. 410.

-------- Qualification—Rights of Others.]—
A riparian proprietor has not the absolute 
right to the natural and unobstructed flow of 
the water of a stream over his lands, but 
his right is a qualified one, and subject to the 
lawful and reasonable user of the waters by 
a mill owner above him on the same stream, 
and this although the user above him may be 
at times for an extraordinary purpose. Pick-
son v. Carnegie, l O. it. 110.

Right to Obstruct Flow of Water—•
Boundaries.]—Under a conveyance of land, 
on a stream not navigable, described as run­
ning from. &c., “south. &c., to the northern 
side of the . . river, . . then north­
easterly along the bunk of the said river, with
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the stream to the centre of the said lot:”— ' 
Semble, that the grantee was bound by the 
Imnk of the river, and laid not any right to ex­
tend the liutindaries in and along tin- middle 
or thread of the stream; but that, whether 
la- had or had not such right, he could not 
ere. i any stria time in the stream that could 
or might affect prejudicially the llmv of the 
water as regards other riparian proprietors. 
McArthur v. (Jilliis, 2V Ur. 223.

Right to Obstruct Stream Ihtni. |- 
Seo rul'ii uhur nun v. I in y rial Oil Co.. 211 (). 
It. 2Uti, .'IV S. C. It. 188.

Right to Pen back Water Irtificinl 
Chuiunl.1- The plaintiffs owned land on the 
river Humber, on which there was a mill, the 
water from which flowed through an artilicial 
channel of about 700 feet into the river. De­
fendant having built a dam by which the 
water was penned hack in this channel, so 
as to obstruct the working of plaintiffs' mill 
and the natural flow of the stream: Held, 
that the plaintiffs were entitled to maintain 
an action therefor. \\ udsicurth v. Mi Dnm/all. 
oU U. C. it. aw.

;-------- tirant — Prescription.] — A pro­
prietor of land on a stream has a right to 
the water flowing past him in its natural 
course, inidiminislicd in quantity and quality: 
and nothing short of a grant or-twenty years* 
use (which presumes a grant) of the water, 
in a particular way and for a special pur­
pose, can entitle some one proprietor on a 
stream, in violation of this right of all, in­
juriously to divert or pen back the water 
from or upon proprietors living above or 
below him on the stream. McLaren v. Coo/.-,
3 U. V. It. 21)1).

—----- - Injury-—Extraordinary Freshet*.]
~ A riparian proprietor has the same right to 
prevent others from backing water on his land, 
as he has to prevent them from taking pos­
session of any other vacant property he has. 
ami making use of it against his will. The 
works of a riparian proprietor should be suffi­
cient to prevent damage to other riparian pro­
prietors. not in ordinary floods only, but also 
in the periodical or occasional freshets to 
which the river is subject. Hut this rule does 
not in equity apply to extraordinary freshets 
which cannot be guarded against, or cannot be 
so by means consistent with the reasonable 
twe of ^tlie stream. Dickson v. Burnham, 14

-------- Occupation—Pleading.]—The decla­
ration slated that the plaintiff was possessed 
of a saw mill ami premises near a certain 
creek, and of a close and tail race leading 
from the mill to the stream: yet defendants 
wrongfully and injuriously placed a dam, &<■.. 
across part of said stream, below the tail race, 
ami continued and wrongfully raised the said 
dam. and unlawfully penned back the stream 
upon tin* tail race, premises, and mill of the 
plaintiff. The second count alleged that by such 
"dam. &<•., defendant caused the water to flow 
up tin- tail race, so as to impede the water 
wheel of plaintiff's mill, and prevent its work­
ing, thereby causing him injury. It appeared 
that the plaintiff owned a saw mill, and hail 
an excavated tail race, which emptied into the 
creek, the mill itself being driven by another 
stream, and he owned the strip of land be­
tween the mill and creek, through which the 
tail race was excavated. Defendants owned a

mill and dam upon the same creek, lower 
down, and by raising their dam had caused the 
water to flow hack upon plaintiff's mill, and 
prevented its working. For this the plaintiff 
claimed damages :—Held, that the plaintiff, 
by reason of the occupation of his mill, and 
use of the stream, previous to the erection of 
defendants' mill, was entitled to the flow of 
the creek, and that the pleading sufficiently 
stated his cause of action. The verdict was 
therefore upheld. II utson v. Ferine, 13 C. V.

Right to Restore Stream to Proper 
Channel. | When, owing >o an extraordin­
ary flood, a stream suddenly changes its course 
and washes away part of the land of a 
riparian proprietor, lie is entitled, at any 
time before a prescriptive right, or right by 
estoppel, to keep the stream in its new 
channel is acquired against him. to fill in the 
phuvs washed away and to turn the stream 
back to its original channel. County of York 
V HoUs, 27 A. li. 72.

Right to Sell Artificial Water Power
—Xnriyablv Hiver. J A riparian proprietor, 
notwithstanding that the river is navigable, 
can acquire an interest in its water power, as 
derived from a reservoir artificially formed by 
a dam across its channel, and sell the same 
along with and ns appurtenant to hi* land. 
Even if such sale should not be effectual 
against the public, the vendor cannot himself 
impeach it on that ground: Held, in this 
case, that, as the vendor of a specified amount 
of water power had not reserved to himself a 
right to supply, either pari passu with or 
preferably to the purchaser, the latter was 
entitled to damages in respect of any loss 
incurred by the vendor's use of the water in 
diminution of the amount sold. Iluinclin v. 
Uaniicrman, 11805] A. C. 237.

Right to Soil of Stream—Deed—Con- 
itruction.]- When* a river flowed diagonally 
through a certain lot of land, and the owner 
of the lot granted the part thereof lying N. 
or E. of the said river to one person, and the 
part lying S. or W. of the said river to an­
other person: Held, that this would curry 
the ownership of the soil to the mid-thread 
of the river to the respective parties, no evi­
dence of intention inconsistent therewith 
appearing upon the instruments. Rc Trent 
l alley Canal, 12 O. It. 153.

Right to Use and Improve Water 
Privilege.)—The owner of land abutting on 
the chain reserved by the Crown for a public 
highway along the Ixaministiquia river, who 
is also the licensee of the interest of the 
Crown in such reserve, is a riparian pro­
prietor ; and. as such, he is the owner, within 
it. S. U. 1887 c. lit), of a water privilege 
which adjoins that part of tlie reserve lying 
between his land and the river:—Held, how­
ever, that, proposing to place a dam at the 
upper end of such water privilege, such a 
riparian proprietor, not being the owner or 
legal occupant of any water privilege above it. 
was not a i>erson desiring to use or improve 
his water privilege, and was. therefore, not 
entitled to an order to exercise the powers 
mentioned in the Act. Re Jettison, 28 U. It. 
13U.

Right to Use of Water -- Exclusive 
IdyhIs. |—Where a riparian owner of lands 
on a lov\er level hud been permitted by the
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.M ill'., for n number of years, to take 
, i |,owvr necessary to operate his mill 

_ ,i flume he hail constructed along the
nk partly upon the plaintiffs' land

, ..U...ling with the plaintiffs’ mill race, sub-
. contribution of half the expense 

I. : in" their niill race and dam in repair.
: in—e facts had been recognized in deeds 

. I i i ' ii agreements to which the plaintiffs 

.tml iIm i auteurs had been parties, the plain- 
, - nld not longer claim exclusive rights to 

i ii i".\ ment of such river improvements or 
i. . . ie the demolition of the flume notwith- 
-;,,iiiliiig that they were absolute owners of 

h p ni land upon which the mill race and 
a portion of the Hume had been constructed, 
i ’i:> of Quebec v. North Shore It. W. Co., 
27 S. C. it. lii-. and Commune de Ber- 
i: . I let.K 27 S. C. It. 117. referred to.
/.n/niuce v. Lafontaine, 30 8. C. It. 120.

>•1 Whelan v. McLaclilan. Hi C. V. 102; 
III-1,man v. I.meson. 7 (ir. 404; Metlillirray 

1/ in". 27 I". <’. It. 02; ]Yarin v. London 
an,I ranadian L. and A. Co., 7 O. It. 70G, J2 
A. 12. 327. 14 S. C. It. 232: Hireh offer v. 
>'•" ■urn. 2ft <ir. 413 : llawl.ins v. Mahaffy, 
2li Or. 020; dray v. Toirn of Dundas, lit). 
12. 17 ; W ood v. Lsson, U S. C. It. 231); Mart 

- 20 s. c. It. IB4: In n Pro.
niimil I'islierk'H, 2ti S. C. It. 444; [181)8] A.

XVIII. Wit AT CONSTITUTES A WATEIt- 
COURSE.

Natural Flow — Defined Channel.] — A 
wap !• nurse entitled to the protection of the 
law i' constituted if there is a sulHcient na­
tural ami accustomed flow of water to form 
ami maintain a distinct and defined channel. 
Ir. i- not essential that the supply of water 
should lie continuous or from perennial living 
source. It is enough if the flow arises 
periodically from natural causes and reaches 
a plainly defined channel of a permanent 
character. Beer v. Stroud, 11) O. It. 10.

Surface Water — Defined Channel.] — 
That cannot Is- called a defined channel or 
watercourse which has no visible banks or 
margins within which the water can be eon- 

: and an occupant or owner of land has 
"" i'i-ht to drain into his neighbour's land 
ihe surface water from his own land not flow­
ing m a defined channel. The rule of the 
civ il law that the lower of two adjoining 

- owes n servitude to the upper to re­
ceive nil the natural drainage, has not been 

■ 1 in thi< iTovince. MHJillivrnv v. 
Millin. 27 T\ C. It. fi2. Crewson v. Grand 
h k 12. W. Go., ib. 08. Darby v. Crowlnnd,

1 • C. 12. 338. and lteer v. Stroud. ID O. 
u 1 Williams v. Richards, 23

- Permanent Source—Visible Cause.] 
’I'1"’ alleged watercourse was a gully or 

ilepre<sion created by the action of the water. 
I • 'lefendnntB disputed that any water ran 

i* except melted snow and rain water 
il"" I'1- "'«T the surface merely. The plain- 
' : '«intended that there was a constant 
'ii' m of water, only, if ever, ceasing in the 

'lr.v summer weather: — Held, that if 
" ' I precipitated from the clouds in the 

i of rain or snow forms for Itself a visible 
1 or c hannel and is of sufficient volume 
t ■ Is- serviceable to tlie persons through or

along whose lands it flows, it is a water­
course. and for its diversion an action will 
lie. Beer v. Stroud, III O. 12. 10, considered. 
Arthur v. (Jrand Trunk R. IV. Co., 2ft (). It. 
37. 22 A. It. 80.

Sec Murray v. Daicson, 10 C. I'. 314.
See ante VI. 1.

XIX. Miscellaneous Cases.

Agreement — Construction -- Drowned 
Defendant gave a bond to the plain­

tiff in $1,000, reciting that lie lmd that 
day purchased certain land known as the mill 
property in the village of I*., and fully de­
scribed in a deed made b.v one .1.. and con­
ditioned to convey to the plaintiff all the land 
in said deed over two ami a half acres, being 
a strip on the western portion of the property, 
as soon us said land could be surveyed. The 
deed to .1. included over four acres, part of 
which at the eastern end was covered with 
water:—Held, that defendant was clearly not 
entitled to retain two and a half acres of 
dry land, in addition to that covered with 
water, but only two and a half acres of the 
whole. (Jreir v. Johnston, 32 U. C. It. 77.

Dam—.Yimaiicc—Abatement — Damages.] 
—A person who takes upon himself to abate 
a nuisance for instance, a mill dam may 
In- called upon to pay damage for any injury 
done to the plaintiff's property beyond what 
was necessary for removing the oublie incon­
venience. Truesdale v. McDonald, Tuy. 321.

Grant of Land, j - -A grant of land will 
carry land covered with water. Ross v. Vil- 
laye of Portsmouth, 17 C. V. 195.

Partition or Sale Mill Privileae.]— 
The plaintiff filed lier bill for a partition of 
200 acres of land on the river Ottawa and a 
water mill privilege appurtenant thereto. The 
property in question had been acquired by her 
and one A. II. as tenants in common, mid A. 
II. had subsequently conveyed an undivided 
oiie-lifth of liis portion to the four other de­
fendants. The evidence shewed that in order 
to divide the water privilege very complicated 
structures would have to be made at heavy 
expense, and a large sum of money expended 
annually in maintaining them. It also ap­
peared that the difficulties in carrying out the 
scheme would be very great :—Ili-hl, that it 
was the duty of the court to consider tie in­
terests of all the defendants, and a partition 
could not lie decreed without injuring them ; 
but that, even if the case were decided with­
out reference to the interests of the defen­
dants other than A. II., partition was under 
tlie circumstances rightly refused; and a sale 
of tlie water privilege, together with a sufli- 
cient quantity of land for the purpose, was 
ordered. Jtlasdell \. Baldwin, 3 A. 12. G.

River— What i#.]—See iIcllardy v. Town­
ship of Ellice, 37 L. C. K. ftSO. 1 A. It. 028.

Unnavifçable Waters—Wafer Rights— 
Destruction—Compensation.]—Tlie owner of 
land through which unnavigablc water flows 
in its natural course is proprietor of the latter 
by right of accession ; it is at his exclusive 
disposition during tlie interval it crosses his 
property, and lie is entitled to be indemnified 
for the destruction of any water power which
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lias been or may he derivable therefrom. Le­
febvre v. The (Jueen, 1 Ex. C. It. 121.

Water Privileges Act—Occupied Mill 
Privilege — interference. I—There van be no 
interference whatever, under the An respect 
ing Water Privileges, it. S. (>. 1 s*7 c. 1 111. 
with all occupied mill privilege, even though 
the authorized works would not affect the 
mode in which the occupied mill privilege has, 
up to the time of the application. I won used. 
An order made under the Act must state 
specifically the height of the authorized daui. 
in rv Uumhum, 22 A. It. 40.

See as to costs, H. C„ 10 l*. H. 8U0.
See Deed, 111. 4 (a)—Easement—Nuis­

ance, 11., 111.

WATERCOURSE.

See Railway, VII. .1—Wateb and Water­
courses.

WATERWORKS.

See Municipal Corporations. XXX. — 
Waterworks Companies and Commis­
sioners.

WATERWORKS COMPANIES AND 
COMMISSIONERS.

Agreement with Contractor — Work 
li< nefit nf Municipality—Liability.]— 

Tlie plaintiff, under a contract with the water 
commissioners of the city, a body distinct 
from the defendants, was to do certain ex­
cavation for them, and to remove the material 
to a distance of not more that HIM) feet. The 
engineer of the commissioners, having first re­
vived the approval of the chairman of the 
board of works, directed the plaintiff to break 
up this excavation, a good deal of it being 
rock, and to deposit it in thin layers on the 
arches of and approaches to a bridge within 
MOO feet. The work so done, in breaking up 
and spreading the stone, amounting to $.">09, 
was a benefit, and was necessary to complete 
the bridge according to its original plan, but 
there was no order of council or minute of 
the board of works authorizing it: — Held, 
that defendants were not liable. Cibsun v. 
City of Ottawa, 42 U. C. R. 172.

Agi'cement with Municipality—Sup­
ply of H’rtfer.l—Held, that under the agree­
ment between the Kingston Waterworks 
Company and the corporation of the city, the 
company were not bound to supply water 
gratuitously to the city for any purpose at 
more than twenty hydrants. City of Kingston 
v. > it y of Kingston Waterworks Co., If) U. 
C. R. 490.

Cesser of Powers of Commissioners
Transfer of lAahililiis- Substitution.]—.*19 
Viet. e. (14 (O.i extended the time for the 
completion of the waterworks to the 81st 
December, 1S77, and declared that the powers 
and duties of the defendants should cease and

be determined after that date, if previously 
thereto the assent of the ratepayers should 
be obtained ; and that the waterworks should 
thenceforth lie controlled by a committee ap­
pointed by the corporation of the city of To­
ronto. It did not. however, expressly trans­
fer the liabilities of the defendants to the city. 
This action was commenced against the defen­
dants on the Mh December, 1*77, and sulise- 
quently a by-law was passed in accordance 
with the above provision :—Held, that the 
writ was properly issued against the defen­
dants ; that tin- transfer of the liabilities of 
the defendants followed as a legal effect from 
the transfer of their rights; and that under 
the A. .1. Act the city could be substituted as 
defendants. Troth r v. Toronto Waterworks 
Commission, 7 1*. It. 811$.

Expropriation of Lands Compensation 
—Arbitration—Damages—Interest.] — By 85 
Viet. c. NO. s. 4 (<>.». the water commission­
ers of Ottawa, thereby incorporated, were 
authorized and empowered to enter into anil 
upon any lands, and to survey, set out, and 
ascertain such parts thereof as they might re­
quire for the purpose of the waterworks, 
and also to divert and appropriate any spring 
or stream of water thereon; and to contract 
with the owners or occupiers of said lands, 
and those having an interest oi right in the 
said water, for the purchase thereof, or of 
any part thereof, or of any privilege that 
may lie required for the purpose of the com­
missioners ; and in case of any disagreement 
between them and tin- owners or occupiers "i 
such lands, or any persons having an interest 
in the said water, or the natural How thereof, 
or any such privilege as aforesaid, respecting 
the amount of purchase or value thereof, or 
as to the damages such appropriation shall 
cause to them, or otherwise, the same shall 
be decided by three arbitrators, to be appoint­
ed as there provided :—Held, that the words 
"-lull appropriation applied to the taking 
of land as well as a diversion or appropriation 
of water, and that the arbitrators had power 
to give damages in all cases of appropriation 
where the vainc of the land taken would not 
In* adequate compensation, as in this case. 
Held, also, that they were authorized to award 
interest on the compensation money from the 
time when the commissioners entered upon 
and appropriated the land. The award was 
also objected to as excessive, hut was upheld, 
there living evidence to justify the amount 
awarded, and no ground for imputing parti­
ality or legal misconduct to the arbitrators. 
Ha Collins and Ottawa Water Commissioners, 
42 U. C. R. 878.

Limitation of Actions—Substitution of 
Municipality as Defendants—Xotiee of Action 
- -Xon-repuir. |— In an action against the city 
of Toronto for the non-repair of certain main 
pipes laid down in one of the streets for 
waterworks purposes, whereby the plaintiff's 
premises were injured, it appeared that the 
action was originally commenced against 
the waterworks commission, and that the 
present defendants were substituted therefor 
by Judge's order, hut with all the rights and 
privileges of the original defendants :—Held, 
that, if the action should have been brought 
against the present defendants in the first 
place, then by the terms of the said order 
the action must Is* deemed to have been com­
menced against them on the making thereof, 
at which date it appeared that more than a 
year had elapsed from the cause of action aris-
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• ili.it the action would be burred under 
of ;;.'i Viet. e. 70 (O.) : but that, if thé 

; v\,i - properly eoinmeneed against the 
u,i , i works vommission, then the defendants,

_ , milled by the terms of the said order to 
themselves of every defence the com- 

, mi Id have Imd, could set up the want 
e under s. 28 of 155 Viet. c. 70 (O. >,

: t . s. I C. v. 120, s. It»; so that in 
.xeiit the plaintiff could not recover.

I it. r v. City of Toronto, 20 C. P. 305.

In an action against the city of Toronto 
ill.* nun-repair of certain main pipes laid 

iI.avii in one of the streets for waterworks 
\\ hereby the plaintiff's premises 

i.. injured, the defendants pleaded that the 
.if defendants were the waterworks 

-loners of the said city, for whom and 
iiu* rights thereof, by Judge’s order.

; miauls were substituted : that the said 
waterworks were constructed, and the griev-

* I'omplained of committed, after the pass-
* B. IJ. C. c. 196. end ::5 Vlct. «•. 70 

Hi., and by virtue of such last mentioned 
A and in execution of the duties thereby im- 
imseil mi the said commission : and said griev- 

*A-*i * oci'.isioiied bv reason of the impro* 
l**r construction of said waterworks in the 
tir-r place, and not by any neglect of the said 

n - : and that no notice in writing of 
tin* action was given either to the water 
< uinmissiouers or to the defendants, as re- 

I : In (’. S. V. c. 12»;. s. 10:—Held. 
1.1.*,i -mnl. 35 Viet. c. 70. s. 28, provides that 
" il ci.mmissiotiers and their officers shall 
lui.- the like protection in the exercise of their 
i me offices, and in the execution of their 

- justices of tin* peace now have:”— 
lid. that this protected the commissioners 
wl.cn sued as * such, and not merely as in- 
div idnals. Held. also, that the laying of ser­
vi.* pipes, or the neglect in keeping or man* 
a.'i'ineiit thereof, would come within the statu- 
: * protection. Trotter v. City of Toronto,
2n C. I*. 574.

Negligence—Protection hy Statute—.let 
Ini ni/.I,ration—Limitation of .1 étions. 1—

A* .im. hy an administratrix against defen- 
c - for an alleged breach of their statutory 
I1""'‘is in digging and o|M*iiing a drain in one 
. tin* highways of the city of Ottawa, and 
! ’.g it at night uncovered, without any

ig. guard, or light, whereby the deceased,
; 1 . along the street at night, was injured.

1 ! ;• i conse<|uenee died. Defendants pleaded 
1 " general issue by statute. 35 Viet. c. 80.
- '> i < 1.1. their Act of incorporation, which 
*■1 v.* them the same protection as justices :—
1 ! ihat they wen* entitled so to plead, for 
! act complained of was something, done by 
i ii -i, e., digging the drain without pro 

g it properly—not a mere omission.
Ih *1 also, that the administratrix was lim- 
; I to six months from the cause of action i 

1 ing within which to sue. that l»eing the 
i I limited bv tin* defendants’ charter. 35 
\ c so. s. 35 (O. ), for. although under 
1 ’ s <’. c. 78. s. 4. the administratrix is al- 
j '"I twelve months after the death of the 
• ■ 'id to bring her action, this does not 

where there is a special provision, as 
1 | for a more limited period. Cairnv v. 
(Jthnra Mater Commissioners. 25 C. P. 551.

Public 1 York—Liability of Muniei- 
l'! 111 \gency of Commmionmt.] — The

• 1 commissioners of the city of Toronto, i 
'"•rated under 35 Viet. c. 71) (O.t, in !

" hr to drain off an old reservoir belonging

to the city, but not in use or connected with 
the waterworks they were constructing under 
the powers conferred upon them by the said 
Act, dug a drain along a street in the city, 
but so negligently tilled it up that it caved 
iu, whereby the plaintiff was injured. The 
plaintiff having sued the defendants for such 
injury :—Held, that under the above and sub- 
sc'iuent Acts defendants were liable, for the 
water commissioners were acting merely as 
their agents, and defendants were responsible 
for non repair of the street ; and. even if the 
work in question was beyond the powers of 
the commissioners, this would not avail the 
defendants, as a public street had been opened 
up, and the work done in a public manner so 
as to give the defendants full notice thereof. 
Ridgway v. City of Toronto, 28 C. V. 571).

Sec, also. He Platt and City of Toronto, 33 
U. C. R. 53.

See Municipal Corporations.

WAY.
I. Bridges,

1. Generally, 7308.
2. County Jurisdiction and Liability,

737 t.
3. Joint Jurisdiction and Liability of

City and County or Two 
Counties, 7377.

II. Commissioners of Turnpike Trusts,
7380.

III. Highways—Creation of,
1. Allowances in Original Plan or

Survey, 7380.
2. lty Quarter Sessions, 7383.
3. By Statute Labour or Public

Money, 7384.
4. Dedication,

(a) By Plan, 7380.
(hi Other Cases. 7388.

5. Title to Lands Used as Highways,
7390.

IV. Highways — Duties, Powers, and 
Liabilities of Municipal 
Corporations,

1. Abandonment of Highway, 7397.
2. Assessment and Expenditure for

Roads, 7397.
3. Assessment of Roads, 7399.
4. Assumption of Roads, 7399.
5. By-laws.

(aI Description of Roads in. 7400.
(b) Notices of, 7401.

G. Compensation for Exercise of 
Powers, 7402.

7. County Roads and Bridges, 7404.
8. Mineral Rights under Highways,

7407.
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1». Ginning or Establishing ltoadn,

(a) Allowance» ill Original Rian*
or Surreys, 7408.

Xb) Xcw Road* through Crown 
Lands. 7410.

(c) Acte Road* through Private 
Property, 7410.

10. Selling and Closing,
«a i Closing. 7410.
(b) Bale and Conveyance of Old

Road Allowance, 7418.
(c) Talcing away Ingress ami

Egress, 7422.
11. Timber on Road Allowances, 7424.
12. Ollier Cases, 742.”.

Y. 11 Kin ways—Obstruction of,
1. Indictment for, 7420.
2. Removal of lluildings, 7428.
14. Suits and Actions,

(ai Action at Law- When it will 
Lie, 7420.

I b l Injunction, 7400.
(cl Liability for Obstructions,

4. Summary Convictions, 7433.
VI. lliuiiWAYS — Patiimastkrs, Commis­

sioners, and Overseers of,
7434.

VII. Highways—Repair of,
1. Generally — Liability to Repair,

7434.
2. Appropriation of Material for Re-

3. Enforcing Repair by Injunction,
7438.

4. Injury by Municipality Draining
Highway to Keep it in Repair,
7430.

5. Injury by Municipolity Raising or
Lowering Road, 7440.

(5. A on-repair- Defect in Roadway,
(a) Generally, 7444.
( b i Obstructions, 7440.

7. A on-repair — Defect in Sidewalk or
Crossing,

(a) Generally. 7453.
(b) Snow and lec, 7457.

8. Xon-repair—Indictment for. 7401.
0. A'on-repair ~ Injury by — Contribu­

tory A’< gligcncc, 7402.
10. Xon-repair—Injury by — Damages,

7403.
11. Xon repair—Injury by — Jury A'o-

12. Xon-repair—Limitation of Actions
for, 7404.

13. Xon-repair — Xoticc of Accident,
7405.

14. Xon-repair — Xoticc or KnowUdgc
of, by Municipal Corporation,

15. Xon-repair—Relief Over, 7407.
10. Xon-repair—Road Companies, 7409.
17. Other Case*, 7470.

VIII. Highways—Toi.l Roads and Road 
and Riiidce Companies,

1. Formation of Company, 7471.
2. Lease of Tolls, 7472.
3. Liability for Xeyligenee, 7473.
4. Xon-paymcnt of Tolls,

( a i Convictions for, 7474.
(b) Injunction. 7475.

5. Powers of Municipalities, 7470.
0. Powers of Road and llridge Com­

panies, 7478.
7. Rate* of 'Tolls, 7480.
8. Recovery of Toll* Paid, 7480.
0. Right to Tolls, 7481.

10. Other Cases, 7484.

IX. Highways — Miscellaneous Cases, 
7480.

X. Private Ways,
1. Ily Grant or Agreement, 7488.
2. Hy Xceessity, 7495.
3. It y Prescription. 74P8.
4. Other Cases, 7502.

I. ItRIDGES.

(See Ferry.)

1. Generally.
Bridge Company -Lease of Bridge—Lia­

bility for Injury Drawbridge - Guard to 
Approach.] IR fondants were incorporated to 
build n drawbridge over a river, and author­
ized in take lolls, and their charter empowered 
them io let and farm the lolls. They leased 
the tolls accordingly, and the lessee cove­
nanted io open and close the drawbridge, and 
cause it io be properly attended to. The plain­
tiff's horses while going down a hill ran away 
and threw out the driver, and then ran on the 
bridge. The draw had just been opened to 
let a vessel pass, and there being no bar or 
gale to dose ihe bridge, the horses went over 
I he opening into the water and were drowned. 
There bad lieen gates there to close the bridge 
while the draw was open, but they had been 
broken about two months previously, and the 
new gates which had been made were not up. 
The jury found that gates would have pre­
vented the accident, and that there was no 
negligence on the driver's part : Held, that 
the plaintiff's right of action, if any, was 
against the lessee, and that defendants were 
not liable. Semble, that the plaintiff was 
not entitled to recover at all. for defendants 
would have done enough if they had had per­
sons stationed to give warning when the draw 
was open, and they were not bound to have 
gates to stop runaway horses. Price v. Caia- 
raqui llridge Co., 35 V. C. R. 314.
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Injury to Bridge by Floating Timber
■ii 'itiiiii -Pleading - \ uisanec.]—De-

, : on for removing and destroying a bridge 
id tlie plaintiffs. 1’h-a. tlint the 

r \| ra. where. &c.. and when. &e.. was a 
i . river and public highway for the 
. inn- of timber, &e„ to the bay of 

ii Ind has been and still is used for
loses : that in navigating such tini- 

a . ii was necessary to navigate same in 
it. where it is crossed by the bridge ; 

I'lidnnt with others was engaged in 
n2 timber. &«*.. down the river to the 

I :. i \ i i .niinte : that the free navigation of 
. i.r for the passage of timber. &<•.. at 

1 n when, was obstructed and hin- 
■ I i',' l liv the bridge, in conseipience whereof 

inlM-r. tVi■.. of defendant, with those of
• lu isons, in the course of such naviga- 

■ ame against the bridge, thereby causing
; in' alleged injury and damage to the same, 
v 11,1 ii were unavoidable and could not have 
i'n i i' vented by due and reasonable care 

I iluuenco of defendant : — Held, on de- 
n.'.rrer. plea had, for not disclosing such a
- . .a iacts as to constitute the bridge a 
i . <1111 e. or to shew that the acts complained
• v.''le really inevitable on the part of de- 
i' i,'lam in consequence of the improper eoii- 
stni' i ion of the bridge, or by reason of a 
' nr agency operating against defendant ; 
h I fur tmt alleging that defendant was act- 
iii.' with due and reasonable care and diligence 
in iIn- navigation of his timber. Semble, that 
i i In- i-h-a stated that the damage was occa-
- i ii, reason of the bridge having Im-pm so 
mii.i'"l»i rly built as in effect to lie a nuisance 
i" m.- five navigation of the river, and that

1 in muge was not caused by the negligence 
; r"|h-i- conduct of defendant, and could 

i i Luc been avoided, it would have cousti- 
! a good defence. C. S. U. (\ c. 48,

; , I upon. To ten* hip of Thurlow v.
H'Kjtni. 15 V. I’. 9 ; see 8’. C., ib. 001.

Injury to Riparian Owner — Penning 
■■ ’ /. II utcr- Endi nrr— Xegligcnce.] — The
• !• Inr.:;i• .n charged that the defendants, the 
m e ipal corporation of a town, penned back 
'Ii- water of a stream in the town, on which

l h tit) had a tannery, so that it flooded 
iml. iV. The obstruction complained of 

"us a bridge along a street in the town, where 
had been a bridge for about 00 years. 

u I’ • "ho owned land on the stream below 
" bridge, had a wheel in the stream, and 

"A ii- i s above him cut away and sent down 
in tlie spring, which formed a jam op- 

] l». s land, and filled the stream thence
| mil under the bridge. The weight of

• tended to shew that but for this ob- 
"ii ihe plaintiff would not have been in­

i' was left to the jury to say whether
jury complained of was caused by the 

1 Le. or by tlie ice jam. irrespective of tlie 
• mil they found for the plaintiff:— 

1 ■ ' misdirection ; that they should have
"lil that if the damage was caused by 
- '"tiding ice down, which lodged against 

m . Li . and not by tlie ordinary action of 
■ ■ defendants were not liable. And 

1 hat upon tlie declaration and éval­
ué plaintiff could not recover, for it was 

liants' duty to build the bridge there, 
negligence was charged. Patterson 

v. / < n of Peterborough, 28 U. C. II. 505.

Insufficiency — Injury to Traveller — 
1 ""iij -Structure. ]—Under a contract
ii-1 between defendants and the govern­

ment for the performance of certain york 
on the Wellanu canal, a government work, 
it being necessary to cut away the pub­
lic highway, the specifications, in accord­
ance with .'$1 Viet. e. 12. s. 29 l I I. t . provided 
that before such highway was cut away or 
disturbed, the defendants should provide an­
other and satisfactory means for the public 
travel, and were to he held legally liable for 
keeping the crossing so that it could In- safely 
used. The defendants, under these powers, 
erected a temporary bridge, being allowed by 
the government .$800 therefor, of which they 
did not expend more than one-half, although 
they paid something besides, for the approach 
to the bridge. In an action by the plaintiffs 
for the alleged iiisutlicieiu-y of the bridge for 
its intended purpose, in consequence of which 
the plaintiffs were injured, the jury were 
directed that the defendants were only re­
quired to erect a temporary bridge of the 
nature which a municipality would need to 
make while a permanent bridge was being re­
paired :—Held, that the direction was insuffi­
cient; that the jury should have been told that, 
although a temporary bridge need not lie con­
structed in tin- same manner and with the 
same care and finish or materials as a per­
manent bridge, yet equally therewith it must 
he constructed and maintained so as to lie a 
safe and strong roadway for the public travel ; 
and they should lie asked whether the bridge 
in question was of this character. Met oil v. 
Higgins, 90 (_’. 1*. 43.

Non-repair 1 < tion for — . I ppronehes — 
Different Munieipalilii s.]—Section 03(1 of the 
Municipal Act. 4ü Viet. c. 18 (<).», provides 
that " the approaches for 100 to and
next adjoining each end of all bridges belong­
ing h>. assumed by. or under the jurisdiction 
of any municipality or municipalities, shall be 
kept up and maintained by the local munici­
palities in which they are situate." The ac­
tion was brought under Lord Campbells Act. 
Tile deceased met with the accident which 
caused his death at the intersection of two 
roads, both alleged to he out of repair, and 
both lying within the boundaries of the de­
fendant township, but one of them lending to 
a bridge under the jurisdiction of the city 
of Ottawa and the county of Carletou, the 
approaches to which, therefore, under the 
above section, should have been kept up and 
maintained by the city and county. The point 
when* the accident occurred was within Uni 
leet from the end of tlie bridge, hut it was not 
shewn that there was any artificial structure 
to enable the public to pass from the road on 
to the bridge and from the bridge on 
iu Hie road which would cover the point where 
the accident occurred ll.-ld, that tin- word 
" approaches " in the section means all such 
artificial structures as may In- reasonably 
necessary and convenient for tlie purpose of 
enabling the public to pass from tin- road on 
to the bridge and from the bridge on to the 
road, and does not include the highway to 
the distante of lut» feet from each cud of the 
bridge, at all events unless the artificial 
structures extended so far. ( 21 That in any 
case s. 530 does not relieve tlie local muni­
cipality from its statutory liability to repair, 
but merely gives to such municipality tlie 
right to enforce tlie provisions against the 
municipality or municipalities owning the 
bridge. Trarersy v. ’Township of (Homester, 
15 O. 11. 214.
.--------  Action for — Evidence of Assump­

tion of Uridge — Tramway.]—The appellant



7371 WAY. 7372
corporation having, under 55 Viet. c. 33 (15. 
U.) de facto taken over the care and control of 
a certain bridge Held, that their acte with 
regard to it were priant facie competent cor­
porate acts, it would lie on the corporation 
to shew clearly that any acts done by their 
officers under their direction were ultra vires 
and illegal, and that conclusion could not be 
reached merely by reason of their not having 
passed a by-law under 55 Viet. c. 33 actually 
vesting the bridge in them. In an action to 
recover damages from them for a fatal acci­
dent caused by the breaking down of the 
said bridge over which a t rameur containing 
the deceased was running : — Held, that the 
finding of the jury that an act done by their 
Officer had materially weakened the beam 
which afterwards broke, amply justified a ver­
dict against them; and that the liability, if 
any, of the tram company for passing an 
extraordinarily heavy weight over it, not 
having lieen before the jury, could not be 
raised in appeal. City of l icloria v. Ratter- 
8on, City of Victoria v. Laity, 118U91 A. C. 
013.

--------- Action for—Injury to Traveller.]—
In an action against defendants for damage 
sustained hv the plaintiff through the break­
ing down of a bridge some six feet wide, built 
on three sleepers over a culvert on a road in 
defendants’ township, over which the plaintiff 
was attempting to drive with a buggy and a 
pair of horses, it appeared, from an examina­
tion after the accident, that the centre sleeper 
to two-thirds of its diameter and on the out­
side was rotten, and that its condition was 
either not ascertained by the persons whose 
duty it was to repair the bridge, or if ascer­
tained it was not repaired, and that the bridge 
broke down in consequence of this centre 
sleeper giving way by the mere entry of the 
plaintiff's horses, without the buggy, upon the 
side of the bridge. The jury having found 
for the plaintiff, their verdict was upheld. 
Macdonald v. Township of tiouth Dorchester, 
2V <\ I*. 24V.

--------- Action for — Liability — Xon-fcas-
ancc.J — Public corporations to which an 
obligation to keep public roads and bridges 
in repair has lieen transferred, are not liable 
to an action in respect of mere non-feasance, 
unless the legislature has shewn an intention 
to impose such liability upon them, in an 
action for damages for injuries caused by the 
neglect of the appellant municipality to re­
pair a bridge : Held, that by the County In­
corporation' Act, 187!), under which it was 
incorporated, there was no indication of an 
intention t" impose the liability sought to be 
enforced. Sanitary Commissioners of Gibral­
tar v. Orlila, 15 App. Cas. 400. followed. The 
Bathurst Case, 4 App. Cas. 250. distinguished. 
Municipality of J‘ictou v. Uvlilirt, [1893] A. 
C. 524.

---------  Action for — Railway Bridge —
Approaches.]- A railway company, with the 
sanction of a township municipality, erected 
an overhead bridge across a highway, and 
afterwards, without the consent of the muni­
cipality. raised the same so as to cause the 
approaches thereto to lie at a greater incline 
than prescribed by the Hailway Act, 1888. 51 
Viet. e. 2!) 11». • An accumulation of snow 
resulted from this, against which the plain­
tiff’s cutter was upset, and she sustained in­
juries for which she brought this action :— 
Held, that the accumulation of snow amount­

ed to a want of repair under s. 531 of the 
Municipal Act. 55 Viet. c. 42 (O.i. for which 
the municipality was liable. Held, also, 
that the railway company was also liable for 
a misfeasance in raising the bridge and ap­
proaches so as to be at a greater incline than 
prescribed by s. 18«i of the Railway Act. 
1888, thus causing the obstruction by means 
of which the accident happened. Fairbanks 
v. Township of Yarmouth, 24 A. It. 273.

---------  Action for—Railway Bridge—Lia­
bility.]—Notwithstanding any liability which 
may lie cast by statute upon a railway com­
pany to maintain and repair a bridge and its 
approaches by means of which a highway is 
carried over their railway, such highway is 
still a public highway, and as such comes 
within the provisions of the Municipal Act, 
It. S. O. 1887 c. 184, s. 521, requiring every 
public road, street, bridge, and highway to 
lie kept in repair by the municipal corpora 
lion, who are not absolved from liability for 
default, if any, of the railway company. 
Mead v. Township of Etobicoke, 18 U. it. 438.

---------  Action for—Time Limit — Ap­
proaches.]—An action to recover damages sus­
tained by reason of the neglect of a municipal 
corporation to keep in repair the approaches 
to a bridge, where the bridge and approaches 
are under the jurisdiction of one municipality 
only, must be brought within three months 
after the damages have been sustained. Sec­
tion 530 of H. S. U. 1887 c. 184 applies only 
to cases where one municipality has jurisdic­
tion over a bridge and another has jurisdic­
tion over the adjacent approaches. Johnston 
v. Township of Nelson, 17 A. H. 10.

---------  Indictment for — Abandonment by
Bridge Company—Assumption by County. 1— 
A bridge had been built in 1857. by a joint 
stock company formed under 10 Viet. c. 190, 
at the village of York, about half way be­
tween Caledonia and Cayuga, over the Grand 
river, which separates the two townships of 
Seneca and Oneida in the county of llaldi- 
mund. In 1802 it was destroyed by a storm, 
rebuilt in 1803. and kept in repair since by 
tolls collected upon it. In 1873 it liecame out 
of repair and dangerous, and the secretary of 
the company wrote to the county council that 
the company abandoned the bridge. The coun­
ty having been indicted for not repairing it : 
—Hold, that they were not liable: for ( 1 ) 
by the statute then in force, 35 Viet. c. 33, 
s. 9, the abandonment by the company could 
only lie by by-law ; and (2> there having been 
no bridge there before, there was nothing for
the county council i" resume, and they had
refused to assume this bridge, which had 
become a public highway by dedication, tolls 
having been imposed upon it. Semble, that 
a bridge like this, the only work owned by the 
company, may be abandoned as well as a road. 
Guide, whether the county could not be 
obliged to establish a bridge across the river 
at some convenient place between Caledonia 
and Cayuga, there being none for that dis­
tance, about eleven miles. Regina v. County 
of lluldimand. 38 U. C. R. 390. ^

---------  Indictment for—Assumption by
Municipality — Evidence of.] — Where a 
bridge connecting two highways was 
dedicated to the public and in public use 
for a number of years, forming part of 
a thoroughfare on which houses had been 
built, for which it was the only direct
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mode of communication to the south, and 
for nine or ten years had been repaired 
by tin- municipality out of the public 
t ’; ! i. I -. although no by-law had been passed 
v-iaiilisidng or assuming it :—Held, that the 
: miripalit.v were hound to keep it in a pro- 
l« r Mate of repair. Held, also, that s. ."{.'til 
i.f the Municipal Act of IStlt; does not take 
aw ay the common law liability. Semble, that 
-.1 ni M'otion only declares the intention of the 
l-^Mature that the mere laying out of a road 
nr the building of a bridge by private owners, 
‘-liMiild not bv itself impose a criminal or civil 
liability on the municipality, or on the public 
represented by them. Itegina v. Village of 
1 ■ ,k ville, 22 C. P. 431.

- — Indictment for—Evidence.]—On an 
indictment for not repairing a bridge:—Held, 
that evidence of the state of the bridge a few 
days before the trial was admissible, not as 
proof of that fact, but as confirming the other 
witnesses, who swore to its state at the time 
laid in the indictment, and ns shewing such 
state by inference. Regina v. Desjardins 
Canal Co., 27 U. C. It. 374.

-------- Indictment for—Findings of Jury—
Km I .elision of Judgment.]—Defendants hav­
ing been indicted for not repairing a bridge, 
it appeared at the trial that the bridge was 
not mi the actual line of the road allowance, 
but upon land procured from a neighbour for 
that purpose, but it had been built by de­
fendants ns pnrt of the road, and used for 
ten or twelve years until its injury by a flood 
in April, 1874. Defendants were indicted in 
.In," following, and contended that a bridge 
inLlit be dispensed with at that place: that 
they had not had a reasonable time before the 
indictment to determine what they should do: 
and that it was in their discretion whether to 
build it or not. The jury found that the 
bridge was a convenience to the public or a 
p'-rtinn of the public: that defendants luul had 
a reasonable time to exercise their discretion ; 
and that the private prosecutor, who had ap­
plied to them to repair it, had reason to 
conclude that they would not act: and 
found defendants guilty:—Held, that these 
were proper questions for the jury, and the 
verdict was upheld : but it was directed that 
no proceedings should be taken on it until 
defendants could shew cause why judgment 
should not lie given against them. Regina v.
7 ownship of McQillivray. 38 V. t\ It. 01.

---------Indictment for—Mandamus.] — As
to whether indictment or mandamus is the ap­
propriate remedy to compel a municipality to 
repair an existing bridge or erect a new one. 
s .. l,i re Townships of Moulton and Can- 
b"cough and County of llaldimand, 12 A. It.

-------- Petition of Right — Government
Bridge—Injury to Person—Xcgligcnce of Ker­
en nt* of Crown—Climatic Conditions.] — Vn- 
der an agreement between a city corporation 
and the Dominion government, the latter un­
dertook to maintain an addition to a bridge 
built by the city corporation and forming 
part of a public highway in the city. On 
the 23rd February, ISPS, the sidewalk on 
the addition was in a slippery state, and the 
suppliant in passing over it fell and was in­
jured. She filed a petition of right against 
•he Frown for damages, under 50 & .31 Viet.
' 16, s. Hi (ci. It was the duty of certain 
employees of the Crown to go and see that the I 
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bridge was in a safe condition for pedestrians, 
every morning lietween six ami seven o'clock: 
—Held, that the suppliant, upon whom the 
burden of proof of negligence rested, had not 
shewn that these employees had failed in their 
dut) on the morning of the accident. (2i 
In this climate it is not possible in winter 
to have the sidewalks of the highways always 
in a safe condition to walk upon : ami negli­
gence in that respect, when it is actionable, 
consists in allowing them to remain an un­
reasonable time in mi unsafe condition. 
Davies v. The Queen, ti Kx. C. It. 344. See 
also, McHugh v. The Queen, ib, 374, ante 
Petition of Kiuht.

Road Company - Right to Build Bridgo— 
Canal.]—An Act of parliament provided that 
it should be lawful for a canal company to 
cut a channel across a certain highway, "and 
to erect, keep, and maintain a safe and com­
modious bridge across the canal. The bridge 
was erected and having become unsafe 
through the default of the canal company, 
an incorporated road company, which hail ac­
quired tlie road, made several endeavours to 
get the bridge repaired, but all of them hav­
ing failed through the insolvency of the canal 
company, the road company at length com­
menced the erection of a fixed bridge, which 
would impede the navigation of the canal : - 
Held, reversing the decision in 17 Hr. 31, 
that they had no right to do so. and a per­
manent injunction was granted. Town of 
Dundus v. Hamilton and Milton Road Co., 
18 Or. 311.

Sec Prouse y. Glenny, 13 V. P. 560; Cor­
poration of Wellington v. Wilson. Hi V. 1*. 
124: Toms v. Corporation of Whitby, 3.1 
V. <\ It. IUTi, 37 V. V. It. UNI; If- 
torney-General v. International Bridge Co.. 
27 Or. 37. ti A. It. 637 : Sanson v. Xorthern 
R. IV. Co.. 21) Or. 4.73: Steinhoff v. Cor­
poration of Kent. 14 A. It. 12: R< Peek and 
Township of Amdiasburg. 17 O. It. .34 : Rc 
Cummings and County of Carlcton. 2.3 O. 
It. (107, 26 O. It. 1; Township of !/•./rie v. 
County of Huron. 26 U. It. 68!). 27 (). It. 341. 
Boswell v. Township of Yarmouth. 4 A. It. 
3.3.3: Pratt v. City of Stratford, 14 (). It. 2*Ml. 
16 A. It. Û.

2. County Jurisdiction and Liability.

Destruction of Bridge — A et ion for—
Title— Pleading.]—The first count of the de­
claration alleged that the defendants wrongful­
ly destroyed a bridge belonging to the plaintiffs, 
to wit. the bridge across the drain! river on 
the line of road between the townships of A. 
and O., in the county of \V. The second count 
alleged that there was and had been a publie 
highway between these townships, being the 
road allowance between them : and in order 
that th" road might be travelled upon, the 
plaintiffs, in discharge of their duty, caused 
a bridge to lie erected across the (irand river, 
where it crossed the road, yet defendants 
wrongfully cut down. said bridge; and 
by means thereof it lieonme the duty of the 
plaintiffs to rebuild the same: and in per­
formance of such duty they have expended 
divers large sums of money. &c. :—Held, on 
demurrer, that, by s. 330 of the Municipal 
Act, tIn* plaintiffs had exclusive jurisdiction 
over the bridge in question, not a mere 
naked power; and having jurisdiction, the 
common law (irrespective of the statute)



7375 WAY. 7376

would impose upon them the duty of repair­
ing it : and that they could therefore main­
tain the action, although s. 330, which vests 
the soil and freehold of all the highways in 
cities, towns, villages, and townships in their 
respective municipalities, does not mention 
counties. 11’i That the allegation in the lirst 
count, that the bridge belonged to the plain- 
tiits. was truly made, ill i That tin- plain­
tiffs might have become the absolute pro­
prietors of the bridge by purchase from a 
road company, and there was nothing to shew 
that they did not claim by such title, and 
that their title was sutlicieutly shewn in the 
pleadings. County of Willing ton v. Wilson, 
14 C. 1*. 12!>U.

The corporation of a county can maintain 
an action for the damage to or destruction of 
a bridge within its limits. County of Wel­
lington v. II ilson, 1H C. 1’. 121.

Duty to Erect Boundary between Town­
ships. | (Jus-re. whether s. 311, s.-s. 12, of the 
Municipal Act of 18(5*5. 20 & 30 Viet. c. HI, 
which makes it the duty of county councils 
“ to erect and maintain bridges over rivers 
forming township or county boundary lines." 
applies where the river only separates two 
townships in the same county, but does not 
form a county boundary. !(• Kinnear and 
County of IInhlinnind, 30 U. C. 11. 308.

Duty to Erect and Maintain Itiiund- 
ary between Townships River.”] Section 
53.” of the Municipal Act. It. S. O. 1887 c. 
181. provides that “it shall lie the duty of 
councils to erect and maintain bridges over 
rivers forming and crossing boundary lines 
between two municipalities (other than in the 
case of a city or separated town) within the 
county.” The question in this action _ was 
whether the bridges over Holy's Creek. Kettle 
Creek, and Caddy’s Creek, each of which is a 
stream crossing a boundary line between two 
township municipalities, were “bridges over 
rivers” within the meaning of the enactment. 
At Doty's Creek the span of the bridge was 
sixty-seven feet : at Kettle Creek, thirty-one 
feet nine inches : and at Caddy's Creek, nine 
feet. The evidence shewed that at Caddy's 
Creek a culvert would have been sufficient, 
while to cross the two other creeks bridges 
were necessar.x : Held, that the bridges over 
Doty's and Kettle creeks were “bridges over 
rivers" within the meaning and intention of 
the statute, and that the duty of erecting and 
maintaining them tested upon the county 
council, but that the bridge over Caddy's 
Creek was not such a bridge. Mcilardy v. 
Township of Milice. 1 A. It. <528. applied, not­
withstanding changes in the statute, and fol­
lowed. Toirnship of Xorth Dorchfsicr v. 
County of .1/iddlcsex, 10 O. R. *558.

--------- Hr id ye Con veiling Main Ilinlnray—■
Width of Hirer.}—Under ss. 532 ami 534 of 
the Municipal Act. It. S. O. 1887 c. 184, 
county councils are directed to build anil 
maintain " all bridges crossing streams or 
rivers over 1IHI feet in width . . . connecting 
any main highway —Held, by the Queen’s 
bench division, that, upon the proper construc­
tion of these sections, the county council is, 
by the former provision, given exclusive juris­
diction over all bridges, by whomsoever built, 
crossing streams or rivers over 100 feet in 
width, within the limits of any incorporated 
village in the county, and connecting any 
main highway leading through the county;

and is. by the latter provision, compellable to 
build such bridges only where necessary to 
connect any main public highway leading 
through the county. Held, also, that the 
place at which the width of a stream or river 
is to be ascertained is the place at which the 
bridge crosses : and the width is to be deter­
mined by the width of the natural channel of 
such stream or river, taking it in its highest 
ordinary stale. The court of appeal was di­
vided in opinion. Held, by the supreme court 
of Canada, reversing the decisions below, that 
the width of a river at the level attained after 
heavy rain and freshets each year should be 
taken into consideration in determining the 
liability under the Act : the width at ordinary 
high water mark is not the test of such lia­
bility. Village of A’cir Hamburg v. County 
of Waterloo. 22 O. U. 1U3, 20 A. It. 1, 22 8. 
i'. K. 296.

Duty to Repair — Houndary between 
Townships Ifeinedy.] — An appeal from an 
order dismissing an application under 4<5 Viet, 
c. 18. s. 535 (O. ), for a mandamus to compel 
the repair by the county of lluldimand of an 
existing bridge or the construction of a new 
one over the Oswego creek, where it crosses the 
houndary line between the townships of Moul­
ton and lluldimand. by reason of the Judges 
of the court of appeal being divided in opinion 
as to the nature of the duty and the proper 
remedy, whether by indictment or mandamus, 
and also as to the sufficiency of the demand, 
was dismissed. But held, per curiam, that the 
county corporation were liable for the non­
repair. In re Townships of Moulton and 
Canborough and County of lluldintund, 12 A. 
H. 503.

--------- Boundary between Townships —
" Hiver."} — A stream called Black Creek, 
from .'50 to 40 feet in width, with clearly 
defined banks, crosses the road forming the 
boundary line between the townships of 
Ellice and Downie, and is crossed by a bridge 
on that road. The plaintiff sustained injuries 
through the approach to this bridge being out 
of repair, and sued the townships therefor. 
Section 413 of the Municipal Act enacts that 
it shall l>e the duty of county councils to 
im iinain bridges over rivers forming or cross­
ing boundary lines between two municipali­
ties within the county ; and s. 41 ti provides 
that in case a road lies wholly or partly be­
tween adjoining townships, &e., the councils 
of the municipalities between which it lies 
shall have joint jurisdiction over the same, 
and the said road shall include a bridge form­
ing part of the road:—Held, reversing the 
judgment in 37 V. ('. It. 580, that Black 
Creek is a river, within the meaning of s. 4155 ; 
and that the county corporation therefore, 
and not the defendants, were liable. MeUardy 
v. Township of Ellice, 1 A. It. (528. See 8. C., 
31) V. C. It. 54(5.

---------  Unnecessary Hrùlgc—yon-assump­
tion — Expenditure.] — The leading road 
through the county of Wellington, running 
north and south, crossed the firand river in 
the village of Fergus by the Tower street 
bridge, less than one hundred feet in width, 
which was built in 1834. and by that bridge 
only, till 1850. when another bridge, more 
than one hundred feet wide, was built by a 
private owner of property in the village over 
the river at St. David street, about three hun­
dred yards from Tower street. After that 
the travel along the leading road was divided
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In-tween the two bridges. The county never 
• In -law assumed either bridge, hut had 
granted money to aid in keeping up both:— 
livid, that ilie county was not hound to re- 

,r ilv St. 1‘avid street bridge, under 37 
V ■ r. Hi. —. 17. 18 (0.1. as being a bridge 

necessary to connect a public highway lead- 
- through the county.” Itrpina v. County 
II. llinyton, 39 U. C. It. 194.

s> i lie Jamieson ami County of Lanark,
,:s V. V. It. 047.

Joint Jurisdiction and Liability of City 
amt County or of Two Counties.

Maintenance of Bridge between 
Counties Deviation from Boundary.1—The 
i id forming tlie division line between the 
. unties of Brant and Waterloo deviated from 
i|,o allowance about live miles before reaching 

v Brand river, and ran wholly within the 
. . ut \ of Brant till it intersected the river, 
where a bridge was built nearly a mile south 
of the line, and the road then continued on 
me other side of the river until it again struck 
t!.. boundary. This road and bridge bad been 
in use nearly thirty years—the actual divi- 

ii line never having been opened throughout. 
< in motion to set aside an award, made ns to 
i1 v duties and liabilities of the respective 
... unties with regard to the bridge :—Held, 
i 11 i he bridge, being wholly in the county of 
1 •.! •■!. and off the division line, was not with- 

Viet. e. 99. s. 314 (see H. S. O. 1M77 
. 171 s. 198) : but that, ns the arbitrators,
therefore, bad no jurisdiction, and the award 
v is not made under the Act. the court could 
i i -et it aside. Qutere, whether under the

• ite the arbitrators have power to award 
when, and at what cost, the bridge shall be 
built, and to compel the respective counties 
!.. contribute, or whether it is intended merely 
th.it the two municipalities are to concur in 
ill.- n gulations as to tolls or otherwise. Sem- 
ble. that the statute applies only where the 
deviation 1ms been made to obtain a good line 
■ -f toad, not in order to suit the convenience 
of either county. In re County of Brant and 
' unty of Waterloo, 19 U. C. It. 450.

I’.v It, S, O. 1887 c. 184. s. 535. s.-s. 2. it is 
the duty of the councils of adjoining counties 
to erect and maintain bridges over rivers 
f..filling or crossing the boundary line between 
the two counties : and it is declared that a 
i " id which lies wholly or partly between two 
municipalities, shall be regarded as a hound- 

litie. although it may deviate so that in
........ place or places it is wholly within one
of the municipalities. The boundary line lie- 
i' n the counties of Victoria and Peter- 
h : . mh. in part of its course, formerly 
pi"ed between the 10th concession of the 
t• • w ti-hip of Verulntn in the former, and the 
19th concession of the township of Harvey in 
the latter county, the lots in the latter con- 
• • — ion from one to fifteen being a range of 
broken lots forming a narrow strip of land

g ..h the west side of Pigeon Lake. By 
I- Viet. c. 47 (0.1, these lots were detached 

•in the township of Ilarvey and annexed to 
wnship of verulam, from and after the

March. 1880, for all municipal, judicial, 
electoral, and school purposes, and for the 

i'pose of registration of titles, as fully as if
• same had always formed part of that 

-hip : and the remainder of the township
Harvey was entirely separated from the

parts so detached for all purposes whatsoever : 
—Held, that by force of this Act and of the 
Territorial Act, H. S. <>. Ixs7 c. 5. s. lit. Ver­
ulam had become a township bordering on a 
lake, ami that the boundary line between these 
two townships, and consequently the county 
boundary lino, in front of the range of lots so 
detached, was in the middle of Pigeon Lake, 
and no longer on the road allowance between 
8,,ch lots and the lots in the luth concession 
of \ erulam. Held, also, reversing the judg­
ment in 15 <). It. 449, that the road on the 
former county boundary line, or on what 
might have been previously considered a devia­
tion therefrom, was not a deviation within 
1 he meaning of s. 535, from the road on the 
boundary line between the counties to the 
north of the range of lots transferred to the 
township of Verulam ; and, therefore, that the 
duty of maintaining a bridge over a river 
crossing the road on the former boundary line 
<>r deviation therefrom, and which was wholly 
in the county of Victoria, was cast upon that 
county alone ; and that the adjoining county 
of Peterborough was not liable therefor. The 
term “deviation ” is used in the same sense 
in ss. 535 (2) and 538. Its meaning con­
sidered, and In re County of Brant and Coun­
ty of Waterloo, 19 V. C. It. 450, approved. 
County of \jctorin v. County of Peterborough, 
I » A. It. til7. Affirmed by the supreme court, 
t 'assets' Diy. 558.

Non-repair—Action for—Condition when 
Handed over by Crown—Sot in-—Liability. | 
—The counties of Sintcoe and Ontario are 
connected by a drawbridge between the two 
over a water channel, called “ The Narrows,” 
on Lake Kimeoe. By s. 327 of C. S. U. C. e. 
54. where a bridge lies wholly or partly be­
tween two counties, the councils of such muni­
cipalities shall have joint jurisdiction over it. 
The bridge in question here having been left 
open, the plaintiff, who was passing along the 
highway, fell into “ The Narrows,” and was 
injured :—Held, that defendants were liable to 
plaintiff at common law in a civil action, al­
though the property and freehold in the bridge 
were not vested in them. Held, also, that de­
fendants were bound to maintain the bridge 
in the same state of repair that they would 
have been if it had been built by themselves, 
and not merely in the same condition it was 
when they received it from the Crown. Sem­
ble, that if tlie accident complained of had 
occurred wit bin so short a period after the 
transfer of the bridge to defendants that they 
bad not lmd time to ascertain its defects, they 
would not, having bad no voice in its con­
struction or in its transfer, have been liable 
to plaintiff. Qurnre, whether the commis­
sioner of public works, if furnished with funds 
to repair the bridge, would not have been 
liable to indictment, f. with full knowledge 
of its dangerous condition, he bad wilfully 
neglected to repair it. Section 341. C. S. Ü. 
C. c. 54, does not limit the responsibility of 
counties to the same kind of responsibility to 
which magistrates in quarter sessions are sub­
jected, that is, to criminal responsibility 
merely : the object of the statute is to transfer 
from the magistrates to the county councils 
all their powers, &e., and on the completion of 
such transfer, the councils are to hold the 
property affected in like manner, and subject 
to their general duties and liabilities respect­
ing other property belonging to them. Har­
old v. County of Simcor, 19 C. P. 43.

Held, affirming the judgment in 19 C. P. 43, 
that defendants were liable for the damage
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sustained ; tluit tin* bridge whs within s. 327 : 
thiit tin* word “ between " must Ik* con­
strued in its popular sense: iiml that whore n 
bridge is constructed over navigable waters, 
and connects two opposite shore- lying in dif­
ferent counties, stieli bridge is between such 
two counties, and they are jointly answerable 
for its maintenance, even though the counties, 
as respectively containing the townships be­
tween the shores of which the current flows, 
reach to the middle of the water and are di­
vided only by the invisible, untraeeahle line 
called medium liltttn aqua*. S. V., IS ('. I*.

Iet ion for ('ilII mid ('omit(I — 
Douudarn l.iahilit//.l In case against the 
municipality of tin* conn I y of Went worth and 
the corporation of the city of Hamilton, for 
not repairing a bridge alleged to lie lying be­
tween .......... uni y and city, it appeared that
the bridge cro-sed the Desjardins canal, the 
waters of which, by statute, are navigable 
waters, and are not within either the city or 
the county: that oil each side of the canal 
there was a marsh : that the dry land on the 
one side was part of the township of West 
l-’lninborough. and on the other, part of the 
city of Hamilton, and that the canal divided 
the two: Held, a bridge lying between the 
city and county, within s. 3tl of 12 Viet. s. SI. 
U Hods v. Co until of lit lit north, (I (*. 1*. 101.

--------  Indictment for—('itii mid County—
Houmlary ----- Liability.] The township of 
Gloucester and the city of Ottawa, which was 
part of the township of Nepean, are on the 
easterly and westerly sides respectively of the 
river It idea it, and both within the county of 
(Jarleton. In the river at this point is situ­
ate Cnmmiiig's Island, and a bridge extending 
from the Ottawa side to the island, and from 
tlte opposite side of the island to the Glances 
ter shore. A line drawn down tin* middle of 
the river equi distant from the banks, witlmui 
regard to any islands, would leave tin* greater 
part of Cummings Island on the Gloucester 
side, but the channel between the island and 
Gloucester is the more navigable, while the 
larger amount of water passes through I In- 
other channel Held, that a line so drawn 
properly ascertained the limit between the ad­
joining municipalities, for the words " middle 
of the main channel," used in II & !•" Viet, 
c. s. II. and II. S. O. 1*77 e. fi. 1". have 
their common law signification of the middle 
of the stream, and therefore the island formed 
part of tla* township of Gloucester, and that 
part of the bridge from the island lo tin* lat­
ter township was wholly within that town­
ship. The county watt found guilty on an in­
dict mein for not keeping the bridge in repair.
which had I... .. removed into the high court,
hut ilie indictment described the bridge as be­
ing in the townships of Gloucester and Nepean :

Held. ihat. by 12 Viet. c. SI. s. ‘Jill, schedule 
It. I, the easterly limit of Ottawa is the mid­
dle of the river, and is coincident with tin* 
westerly limit of Gloucester, and that no part 
of the township of Nepean lies between Ot­
tawa and tin* river, ami the bridge was there­
fore wrongly described as lieing in the two 
townships. Held, also, that, though this 
could have been amended at tin* trial, it could 
mil In- amended mi a motion for a new trial; 
and a new trial was ordered. Held, also, that 
under 1». S. ( t. 1*77 e. 174, s. 4117». the duty 
of maintaining the bridge was cast upon the 
citv and count v. Key inn v. Comity of Caril­
lon. 1 O. It. 277.

See Travcrsy v. To mm hi y of Gloucester. 1.Ï
O. It. 214.

7380

II. Commission Kits of Tt hxvike Tkfsts.

Demise — Promissory Xol< Illeynlil »/. j 
Commissioners of a turnpike trust, appointed 
under a statute limiting their powers with re- 
s|M*el to demises and to the collection and ap­
propriai ion of rent when due, made a demise 
beyond l lie scope of such powers : l In* tenant 
was put into possession and enjoyed his term : 
the commissioners, at tin* expiration of the 
term, look a promissory note from the tenant 
for the rent: Held, that they could not re­
cover upon such note, because the promise to 
pay lIn* note arose upon the illegal demise; 
and lx-cause the commissioners had no power, 
though the demise were legal, to give lime for 
payment of rent already due. Inland v. 

3 U. C. It. 220.
Lease of Tolls Statute.] Held, that the 

plaintiff, a> clerk to the commissioners, could 
not he permitted to recover on a lease of tolls 
substantially different from the one which the 
commissioners were expressly directed b.v the 
statute lo make. Inland \. Aoble, 3 V. C. It.

Personal Liability. | — Commissioners 
appoint 'd under an Act of parliament em­
ploying persons to make a macadamized road 
are not personally responsible. Anc v. Hum, 
T. T. 3 & 4 Viet.

Pleading — Déclarai ion.]—A declaration 
by iIn1 commissioners of a trust, under 3 
Viet. e. Ô3. must shew lhat the demand ac­
crued to them in the course of their business 
as commissioners. Cmniiiiiuj v. Uuess, 2 V.
C. It. 125.

Statutory Proceedings / nfoi inalit y —
(,) an sit iny. | Where proceedings have been
i d.' n and damage- awarded under I tV Ô Viet, 
c. li.". and a mandamus issued enjoining pay­
ment. ilie court will not quash the proceedings 
for mere informality ; ii must see that sub­
stantial justice has mn been done. Iteyiua 
e.r nl. Denison v. Comumsioin is of Turn- 

I rust, 1 l . C. it. 15*3.

111. Highways—Creation of.

1. .Uloirunet s in Uriyinul Plan or Survey.

| Nt. U. S. U. 1877 e. 174, s. 4NU : it. S. O. 
1*;i7 o. 223. s. ,V.t* : It. S. O. 1.S77 c. 1-141, ss. 
I'.». Ai I. 117 : It. S. <>. 1*1*7 c. 181. ss. 20. 21, 
31». |

Continuance A < ir De rial in y Itoad. |t— 
The original public allowances made in the 
lirsi survey of a township continue lo be pub­
lic highways, notwithstanding that a new road 
deviating iherefrom may have been opened un­
der ÔH Geo. Ill c, I. or may have been con­
tinued as a highway by reason of statute 
labour or public money applied upon it. 
S/mlniny v. lingers, 1 V. C. it. 2GÎ».

Non-user - Kridime — Plan—Copy.]— 
Land marked out in the original plan of a 
township as an allowance for a road, does not 
lose that character because it has never been 
used as a road for forty years: and a copy of 
the plan en tilled by the surveyor-general is 
admissible to prove such allowance, although 
il does not appear by whom, nor from what 
materials, the plan was compiled. Ifailyeley 
v. Hi nder, 3 O. S. 221.
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Plan UHrk on (1 round,]—Vndor 
i s. r. <■. c. r*i. .s. :tia iit. s. o. 1877 <•.
171. >. ISU i, streets In id mil in Hip originiil 
I in ni' h town by IIip Crown stirve>or are 
I Mi,- l.ulivv a.vs, though nul staked mu upon 
11,.- uimind, mid iipvit opened or used. If'- 

. U tW.Mi U. It . Co.. 21 l . C. It.

Omission to Provide for Road Effrct, 
a \(ljdifni •/. ' An m ■ ginnl gov* n
iti<'iii sitrv '■> ol" ]inri of n low ii.-liin. Hindi* no 
in. nl ion ol' ronds, mid apparently the stm. yor 
1:11 ■ 'lull'd i In- ronds to lie ink.mi out ol" i In- bind 

IjiiH'iii, which was I lien wild. The surveyor 
win. n l'i <T wards surveyed I lie adjoining land 
in .'..I il..' rond allowance ns included within 
iIn- - I minai survey, whereby the plaintiff's loi 
v Ml lie diminished one chain in breadth. 
The jury having found for defcndanis, the 
...mi ordered n new trial, considering stub 
mi Ml ng;iiiis| I he weight of evidence. Slork

7 < c 127.

Subit tiiicnl Pint: — Work ou 
0 « in. l: . in Isfirst survey I nnt i
. ' ilu- lowii'hip o| 1‘lyniplon fronting mi Ink. 
linn.ii. and his plan relumed shewed the Ims
■ ; "i . * i •” on i he lake with mi oblique line in 
! i. following the general course of the Ink". 
Inil ini allowance for road. Afterwards a 
plan of the whole township was compiled in 
ihe Crown land office, from surveys of three 
- paiate portions of ii, made b.v different sur- 
m-m.is. The descriptions of the lots were 
made from this plan, all the lots having been 
slanted after it had been completed, and the 
. '-lances in the descriptions contained in the 
'l.s-.ls were according to the scale on whi. li
!.. plan was compiled. This plan shew - il a 

i'.ad in rear of the front lois, and made their 
.1. plh greater than in II."> plan. Then, was 
in. proof of any work on the ground shewing 
Mh Ii. had ever run out or posted the rear 

. as ii appeared on his plan: Held, that 
ii was competent for the government to make 
-mh ii I Iowa nee for road, not being inconsist­
ent with any work on the ground. Hugurly 
v. Itrillon, 80 U. C. ii. 821.

Overflow by Mill Dam -Yoii-iwi
■ ... Ilulivlimiil.] — 11. fendant, b dim in* 
i I' d for overflowing a highway with vat> r 

by means of a mill dam maintained by him. 
"i.jected that there was no highway, and could 
I" m. emui< iion hecan.se the overflowed road.

a was an original allowance, had been in 
> n places enclosed and cultivated. It was 

a-. I. however, at other points, and those who 
! i.! nelosed it were anxious that it should he

■ p< a-d and trnveiled, which they said was im- 
i " 11de owing to the overflow. The overflow.

ai other parts than those so enclosed : 
lb d. i liai a convict ion was right. Ittyina

21) U. C. B. 22L
Proof of Laying; out Plan—Work on

| The question living whether there 
is a highway between lots ‘JO and 21 in a 

’"wii'bip. which the plaintiff denied, it ap- 
i "ed mai the practice of surveyors in la.v- 

"iit a road allowance was to plant a post 
.m b side ()f it, marked on the side nearest 
mad with tin* letter It., and on the oppo- 

1 ** side with the number of the lot, and to 
"i in the centre of the road a third post 

d It. oil two or on nil four sides. Slakes 
- marked were found between 111 and 20, 
n->in* between 20 and 21. iind it was sworn 

1 mi original post had been seen there 24 
1 ï* before, and until within three or four

| years, marked 20 and 21, thus far shewing 
i luit there was no mad allowance between 
those lois. ( In iIn* other hand, the registered 
map nf the township, the map in the Crown 
lands department, and the field notes of the 
surveyor who made the original survey, shewed 
such allowance. The plaintiff and defendant 
both claimed under grants from the Crown of 
separate parts of lot 21. described as com­
mencing oa ihe northern limit of such allow­
ance, and without it the défendant would 
have no access to his land. The jury were 
iold ibat lhe work mi the ground must govern, 
but that under C. S. I . • e. Ô4. 818, the
..ut of the government surveyor having laid 
out this load in his plan of tin* original sur­
vey would make it a highway, unless there
was ev idem......... his work on the ground
clearly inconsistent with such plan. The jury 
having found for defendant : Held, that the 
direction was right, but that the verdict was 
contrary to evidence, and a new trial was 
gianted on payment of costs, ltegina v. (Irent 
Western R. \V. Co., 21 1.0. R. .Vm, remark­
ed upon. L’urrirk v. Johimlun, 20 U. C. it.

Plan— Work ou (J round—Adoption 
In) Cromi. | In 1S20 the original town plot 
oi' London was surveyed under instructions 
from the Crown, and the plan of such survey, 

i with the field notes, shewed that two of tin* 
streets, for obstructing portions of which de­
fendant was indicted, were extended to within 
four rods of the river Thames, which runs 

| through that town. The overseer of highway» 
i for 1.N2U. 188H, and 1881, stated that lie had 
i traced the streets in question all through; 
i Hint the posts were there : that he opened the 

streets by the posts; that there was a road re* 
! served of four rods along the river bank ; that 
j one of the streets ran down to the river, and 
• the posts were then four rods from the river, 

XV Ill'll lie u|H*iied that street. Ill 1882 one 11. was
duly instructed to survey a mill site in the 
town and to lay off for the purchaser such 

! ground as might lie necessary, and he there- 
I upon ran a line which crossed these two 
I streets.'as designated upon the original plan, 
I and cut off portions of several town lots laid 

out upon this plan. In 188!I a mill site was 
| sold by tin* Crown land agent to one It. (un­

der whom defendant claimed), not according 
l to R.'s survey, but according to a small plan 

obtained from tin* original surveyor, and the 
, patent, which issued in 184Vi. appeared to 
; grant the land designated on this plan, mak- 
; mg no reservation of streets, but including the 
i extensions to the river of the streets in qiies- 
! lion, as laid oui upon the original plan. Pre­

viously, also, to this sale, lois had been sold 
I mi these streets by the proper authorities ; the 
! .streets had been worked and improved, and 

one in particular was ojs*n to the river, and 
tin* other as far as where tin* obstruction 

j stood : Held, affirming the judgment in 10 
C. 1*. 14Ô. that the evidence conclusively cs- 

! tahlished that the streets in question had been 
I laid mit in the original survey of the town 

to within four rods of the river, and that this 
| space was left open for public use; that I lie 
j existence of these streets ns public highways 
; was shewn by the work on the ground at the 
j original survey, and by the adoption, on the 
j part of the the frown, of that work, as ex- 
! iiihited on the plan thereof returned, which 
I adoption was established by the disposition 
; of lands according to that plan of survey ; 

that thereby these streets became public high­
ways ; and, although prior to such adoption 

I the frown would not have been bound by
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either plan of survey, after such adoption 
there was no power of making such an alter­
ation ns would he necessary to establish the 
defence set up. Regina v. Hunt, 17 C. 1*.
443.

Subsequent Crown Grant.)—Where in 
the original plan of a township a highway 
was laid out. which was subsequently granted 
by the Crown to several individuals, and oc­
cupied by them and others claiming from 
thi-m for upwards of thirty years, and never 
had been used as a highway: Held, that an 
indictment for a nuisance for stopping it up. 
claiming it as a highway, could not he sus­
tained. Hex v. Allan, 3 U. S. IX).

Where in an original survey an allowance 
for road had been made between certain lots, 
and afterwards, before 1810, patents were 
issued making the allowance between other 
lots : Held, that the grants must prevail, and 
that the plniiitiffa. to whom one of the former 
lots belonged, could recover for a trespass on 
that part of bis lot claimed a- an allowance 
for road. Enid v. Hinip, ,8 <). S. 374.

2. Hii Quarter Reunion*.

Report of Surveyor -Confirmation — 
Conflict with Verdict of Jury.] -Justices in 
quarter sessions cannot decline confirming the 
unopposed report of a surveyor of highways 
recommending the alteration or opening of a 
new road, on the ground that the proposed 
road had been finally rejected by the verdict 
of a jury on a former occasion, if upon in- 
spection the alteration and line of road re­
jected by the jury and the object of the pend­
ing proceeding do not seem to be identical. 
Vi'i x \. ■In* tt<<n of I In: Home District, T. T. 
11 Uvo. IV.

---------Confirmation — Presumption—Dedi­
cation —Worl: on (iround. |- A road was sur­
veyed in 1X34, and the surveyor’s report was 
made to the quarter sessions in that year. 
The records were, however, lost or destroyed, 
and then- was no evidence that the road had 
been adopted by the sessions under the Act 
then in force, nor was there a record of any 
order directing it to 1m* opened. It was. how­
ever. actually opened before 1S."3, with the 
assent of tin* owners of the land, and was 
used for several years, and statute labour 
was done upon it :—Held, that the maxim 
“ Omnia priesumuntur rite esse acta " ap­
plied. and that the due adoption of the road 
by the quarter sessions should be presumed. 
Held, also, that the evidence of dedication was 
snflirieiit. Held, also, that the expression 
“ laying out " and “opening” a road are used 
in fit I (ieo. III. c. 1 in an equivalent sense, 
and that actual work on the ground is not 
required before the road becomes a public 
bighwnv. Pahnatitr v. Mvliibbon, 21 A. It. 
441.

---------Confirmation—Proof of—Minute of
Proceeding*.\—On an application for a man­
damus to open a highway, alleged to have 
boon established by the sessions in 1X31). un­
der ."it Geo. III. c. 1. a surveyor’s report, 
dated full July. 1X3!*, that he had laid out the 
road, was produced front the custody of the 
clerk of the peace, on which was an indorse­
ment. not dated : “Allowed. Isaac Fraser, 
chairman, quarter sessions. M. I). but that 
report bore no date of filing or entry, and there

was no entry in the minutes of the July or 
October sessions of any order referring to this 
report Held, that the application must fail, 
for want of proof that the report was filed or 
presented to the sessions next after its date, 
or lli" mail ordered to be opened. Semble, 
that if there had been a minute in the proceed­
ings of the then next sessions, that the re 
port was presented and the road ordered 
to be opened, the court would presume that 
the sessions had done all that was necessary 
to warrant such an entry or minute. Semble, 
that a minute of the allowance of the report, 
omitting to shew that the road was ordered to 
lie opened, would not be sufficient. Ifc Law- 
r< nee and Township of ThurloW, 3.3 V. C. It.

--------  Confirmation -Tinu -l ter -Daii-
cation.]- Tile report of the surveyor under 
:'<l Geo. III. v. 1. was dated 3rd July. 1X!7. 
and tin* notices given stated that it would 
be laid Im*fore tin* quarter sessions on tin* 
11th. So far as appeared, however, nothing 
was done at the July court, but the report 
was confirmed at tin* October sessions fol­
lowing Held, that the highway had not been 
legally established, the power of confirmation 
being confined to the sessions next after the 
report ; and that the fact of user was imma­
terial. tin- presumption of dedication being 
rebutted by the proof of the origin of the 
road. Il< fiinn v. Great Western It. IV. Co.,

--------- Requisites of — Establishment of
Itoad Prosecution for Obstructing.]—An in­
dictment for obstructing a highway establish­
ed under fin Geo. 111. c. 1. by the quarter 
sessions, cannot be supiiorted when the high­
way lias not been established in the manner 
marked out by the statute, as when the re­
port to the magistrates in quarter fessions by 
the surveyor of roads does not express the 
exact width or direction of the road. Semble, 
that all the steps necessary before a highway 
can be legally established under the Act must 
Ik* proved by tin- prosecutor. Hex v, Sander­
son, 3 U. S. 103.

Straightening Road — Encroachment — 
Justification. |- Held, that the defendants pro-
.....ding to straighten a Highway, acting as
trustees of the said highway, under a by-law 
of the municipal council, passed in 1848, and 
under proceedings in sessions in 1823, and 
in so doing encroaching on plaintiff’s posses­
sion, were not entitled to the protection of 50 
Geo. 111. c. 1; nor could they give the spe­
cial matter in evidence under the general is­
sue. Joy v. Aleliinn, 1 C. 1‘. 13.

3. Ily Statute Labour or Public Money.

Crown Lands Commissioner — Moneys 
Expended by. |- The coma '«sioner of Crown 
lands has no authority to open roads on lands 
granted by the Grown, and any money ex­
pended under his authority, is not public 
money within C. S. V. ('. c. 54. s. 313; and 
the roads so opened do not, therefore, become 
public highways under that Act. Regina v. 
Hull. 17 G. 1*. 282.

Roads Passing through Indian 
Lands. | Section 12 of ."n Geo. III. e.l does
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i t mean that every bye-road or short cut
..... . |.\ ilie Indians across the plains or Hats,
is to be established as a permanent highway ; 
ir mily means that roads which under that 
An are to lieeome legal highways should be 

where they pass through Indian hinds, 
in uther parts of their course, although 

tii..v might not lie (as to such portion of 
.h i original allowances, nor have had any 

public money or statute labour laid out on 
them. Byrnea v. Bown, 8 U. C. It. 181.

Substitute for Original Allowance
>'n'. . quint Opening of Original — “ Usually 
l’i rfornicd."]—For more than twenty years 
there had been travelled roads through the 
Humber plains, in the township of Etobicoke, 
in.; laid nut by any proper authority, but used 
by the public at pleasure, owing to the ori­
ginal allowances not having been opened. 
Tl, v were irregular in their direction, and 
\arfed at times in their course. One such 
road crossed defendant’s land, it was proved 
;)i.i• during two years statute labour had been 
performed upon it. and that it had been 
travelled for nearly fifty years. When the 
ivgular allowances were opened defendant oh- 
-mirtvd this road, and it appeared that other 
- : ir roads in the neighbourhood had been
rl-ised in the same manner :—Held, that it 
was not, a highway under C. S. U. C. c. 54. s. 
.‘IId, for it could not be said that statute 
labour had been “ usually performed ” upon 
it and. as it was in fact only a substitute for 
tIk- regular allowance, it might fairly be 
tr. i'I’d as “altered.” within tlio spirit of that 
clause, when the allowance was opened. Itr- 

■I V. /*/unkett, ”1 V. ('. It. 536.

Sufllciency of Statute Labour—“ Usu-
nUii Performed."]—^ appeared that statute 
labour had been performed on parts of a
.....I. but only to a very limited extent, and
IM from time to time, so iv< to shew that it 
was ;i road " whereon the statute labour hath 
! ■ h imi.iII.v performed Held, not sufficient 
in establish the road as a public highway un- 
d'T 22 Viet. c. 54. Regina v. Hall, 17 C. I\

Sufficiency of Statute Labour and
Expenditure— Period of Time.]—A road 
and public bridge having been constructed 
many years ago. and public money and stat­
ic e labour having been expended thereon from 
tin.to time for 15 years :—Held, under C. 
S. I’. i c. 54. s. 313, that it must be deemed 
a public highway. Prouae v. lilenny, 13 C. P.

Upon a road, not a regular road allowance, 
hut formed of land given by the owners there­
of for their general convenience, statute labour 
had hoen performed for some time under the 
regular pathtnaster. and the public funds ex- 
! ..mli'il .—Held, that the road must lie con- 
siil'T"d to he under tlio charge of the muni- 
c'pality, so as to vender them liable for its 

i to of repair. <1 il christ v. Township of Cur-
<i' ». ‘j; c. p. l.

Regina v. Cordon, 0 C. P. 213 -.Regina 
v. Rankin. 1(5 U. C. R. 304; Regina v. VÜ- 
lay of Yorkville, 22 C. P. 431 ; Palmatier 

V< Ribbon, 21 A. It. 441 : Roicc v. Sinclair, 
«'• P. 233 ; St Vincent v. Greenfield. 15 A.

4. Dedication.

See, also, Municipal Corporations, XI. 

(a) By Plan.
[See It. S. O. 1877 c. 140. s. 07 ; It. S. O. 

18U7 c. 181, s. 311. J
Sale of Lots -Evidence—Rebuttal.]—A 

man laying out village lots with streets to 
bound the lots, and selling according to such 
a plan:—Held, bound by this dedication of 
the streets, unless rebutted by other evidence. 
O'Brien v. I il loge of Trenton. 0 C. P. 350.

--------  Registration of Plan.]—The regis­
tration of a plan of a subdivision of a town 
lot and sales made in accordatuv with it. does 
not constitute a dedication of the lands there­
on to the public. In re Morton and City of 
St. Thomas, (5 A. It. 323.

Under the Municipal and Surveyors Acts, 
by the filing of a plan, and the sale of lots 
according to it. abutting on a street, the prop­
erty in the street becomes vested in the muni­
cipality, although they may have clone no cor­
porate act by which they have .... une liable
to repair. Roche v. Ifyan, 22 U. It. 1«>7.

-------- Registration of Plan—1‘ublie Sijnare,
—Easement — Custom.] — The owner of a 
township lot. having some mineral springs 
upon it, subdivided it into village lots and 
streets, according to a plan which lie regis­
tered in 1831). and by which lie sold and con­
veyed lots. On tliis plan was represented a 
square called " Richmond square." in which 
the springs were situate. Until 1877 no 
charge was made for the water to those who 
came to drink it. hut it was charged for by 
the gallon when carried away, and was sent 
to different parts of the country for sale:— 
Held, that this shewed no intention to dedi­
cate the square or the springs to the public, 
so as to give any right of entry, or to drink 
the water without charge. Held, also, that 
there was no right by custom to drink the 
water. The court (composed of two Judges i 
was divided upon the question whether a high­
way leading to tlio springs and established by 
the- quarter sessions in lS'Jii, had been legally 
closed by by-law. Grand Hotel Co, v. Cross, 
44 V. <\ R. 153.

-------- Registration of Plan — Rights of
Owners of Abutting l.ands,]- A piece of land 
about twenty acres in extent, fenced in. had 
been owned and occupied as a field by the 
plaintiffs and their predecessors in title for 
25 years. Before that it had. with oilier 
land lying immediately to the north, on which 
streets had been laid out and opened up. one 
of them forming the boundary lietxveen the 
north and south portions, been surveyed and 
laid out on a registered plan into lots and 
streets, and some lots had been sold by the 
then owners partly from the land vested in 
the plaintiffs, and partly from the land to the 
north. Subsequently the plaintiffs acquired 
by purchase or loose all the lands to the south 
of the dividing street, and sought to restrain 
the defendants from opening up the streets 
through these lands :—Held, reversing the de­
cisions in 21 <>. R. 120 and ID A. R. «541, 
that the right vested in a municipal corpor­
ation by 4«5 Viet. e. 18 I O. | to convert into 
a public highway a road laid out by a pri- 

I vate person on his property, can lie exercised 
‘ only in respect to private roads, to the use
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of which the owners of property abut ting 
thereon were entitled. Oomhrliam v. City of 
Toronto, 2T> S. ( |{. 241$.

--------- Registration of Clan—Statutory
Regulations—I *rr.| — The owners of two ml- 
joining lots agreed between themselves to give 
twenty feet of eneli lot to form it street, and 
a plan of subdivision of the lots shewing a 
Street of this width was tiled by them, the 
consent of the municipality lieing given by 
resolution. The line fence was then taken 
down and one owner fenced bis land so as to 
leave twenty feet of the lot open to the pub­
lic : but the other fenced bis so as to leave 
forty feet. Without any by-law or further re­
solution the municipality did some grading 
on the sixty feet, and the sixty feet were used 
by the publie for the purpose of a highway : 
—Held, that tin* giving of forty feet by the 
one owner did not relieve the other owner 
from his obligation to give twenty feet, and 
that lie could not. after its acceptance liy the 
expenditure of public money upon it and its 
use by the public, retract the dedication of 
the twenty foot strip. Judgment in .‘t 1 (). 
It. 499 a Hirmed. Pedloto v. Town of Ren­
frew, 27 A. It. <$11.

Registration of Rian—Utter—Adop­
tion.] A street or road laid out upon n re­
gistered plan of ii township lot. where, al­
though houses are clustered, there is not an 
incorporated village, continues to be a private 
street or road, although the owner should 
sell a lot fronting on it. until the township 
council adopts it as a public highway, or 
until the public, by travelling upon it, has ac­
cepted tlie dedication offered by the proprietor. 
It. S. (). 1NS7 e. 1Ô2. s. 152. only applies to 
cities, towns, or incorporated villages. A per­
son who purchases lots according to such a 
plan, abutting upon streets laid out thereon, 
acipiives. as against the person who laid out 
the plot and sold him the land, a private right 
to use those streets, subject to the right 
of the public to make them highways, in which 
case the private right becomes extinguished. 
The right so to use a private road does not 
necessarily mean a right over every part of 
the roadway, but only to such a width as 
may lie necessary for the reasonable enjoy­
ment of it. Sklitzsky v. Cranston, 22 (>. K.

Subsequent Closing.] — Where a per­
son has sold lots according to a plan on which 
a lane is laid out in their rear, lie cannot 
afterwards shut up such lane; and the fact 
that lie bad previously conveyed portions of 
I lie land comprised in the lane, would only 
affect so much as lie bail thus precluded him­
self from giving up to the public. Regina v. 
Roui ton. lô V. < '. It. 272.

——---- Subsequent Closing—Purchaser's
I ah n si. |- The mere fact of the owner of 
lands selling them in lots according to a plan 
shewing streets and lanes adjoining the sev­
eral lots, does not bind him to continue such 
streets and lanes unless a purchaser is mater­
ially inconvenienced hv the closing of any of 
them. Carey v. city of Toronto, 11 A. It. -Mil.
14 s. c. it. 172.

----  - Subsequent Closing — Registered
Plans. | -C. owned township lot 22. and II. 
lot .".1 adjoining it on the oust. In ISÔti II. 
laid out part of .'!! into village lots, accord­
ing to a registered plan, which shewed streets

called First, Second. Third, and Fourth 
streets. &c.. running from east to west across 
the block, to the east limit of lot 22. In 1KT>8 
0. laid out the vast part of lot 22 by a plan, 
also registered, by which a si reel called 
Augusta street ran north and south along the 
east side of 22. and from it streets ran west­
erly numbered 1, 2. 2. I. &<•., corresponding 
to and a continuation of First. Second. Third, 
and Fourth streets on ll.’s block. Augusta 
street only intervening. Village lots had been 
sold on street 4 in (Vs block, but none on 
Fourth street on ll.’s land, and the closing 
this last mentioned street would not shut out 
a purchaser of any lot from access to the 
nearest highway : Held. that, under 24 Viet, 
c. 40. the owner of ll.’s block might by a 
new survey and plan close up Fourth street 
on his land; for the laying out a street in 
continuation of it by ('. did not make all one 
street, so as to render the proviso in that 
statute applicable. Ifegina y. Rubidge, 2Ô V.
C. It. 290.

--------- Subsequent Diversion.] — Where
building lots have been sold according to a 
plan, the part of the property laid off as 
roads cannot afterwards lie diverted to other 
purposes. Russia v. Walker, 15 (Jr. (519.

Hut such sale does not bind the vendor to 
make such roads. Cheney v. Cameron. (5 (Jr.

Variance between Plans Registration 
—User.)—The main evidence to establish the 
continuation of a street in a village to the 
water's edge, was a map. alleged to be the 
original map by which the village was laid out 
about forty years before, but not authenticated 
by any signature or date ; and for upwards of 
twenty years before suit another plan, duly 
registered, had been in general use, not shew­
ing the continuation ; and no user was proved 
for the purpose of a highway. The court 
held, that they were not bound by s. 41 of 

! 12 Viet. e. SI, to declare the street so marked 
I a public highway. U'Jtrieu v. I illugc of Tren­

ton, 7 C. 1‘. 24(5.

(b) Other Cases.

Acquiescence of Tenant of Crown -
I Subsequent Patent.]—A tenant for years can- 
I not dedicate so ns to bind the reversioner.
1 Semble, that where the reversion comes at 

once to the tenant, without any interval of 
time, his acquiescence in the dedication wnile 
a tenant will not bind him, in the absence 
of evidence of acquiescence in the dedication 
nu the part of his landlord. Where therefore 
a tenant under the Crown had been con- 

I victed upon an indictment for taking exclusive 
I possession of the road after he Imd obtained 

his patent, the court refused to give judgment 
until evidence bad been given to shew the 

I Crown a consenting partv to the dedication.
! Regina v. Wismer, (i F. C. 11. 293.

By Crown—Obstruction—Lessee.]—Held.
| upon the facts, that the defendant, being the 
I lessee of the ordnance department, bad no 

l ight to obstruct the road leading to the Nia- 
! gara Falls ferry, which was shewn to hove 

been dedicated by the Crown for a highway ; 
i and that he was guilty of a nuisance in so 

doing. Regina v. Dur is. Regina v. Fratick, 
1 11 V. C. H. 240.
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Dedication of Lande to Varions Pub
lie Lees.) See MUNICIPAL COHPOKATIOXS,
XL

Deed—Description — Declaration — Plan 
Estoppel. |—Held, that tne evidence in tliis 

ease was sullieient to warrant the conclusion 
that the land in question in this suit, claimed 
as part of lot 2.1 on the east side of Queen 
sir* et. in ihe town of Paisley, was laid out 
|.y the Crown on the original plan or survey 
a< a street, and ns such was dedicated to the 
public: and that, even if the description in 
• lie liaient from the Crown subsequently is­
sued to the plaintiff was sufficient to include 
ile land in question, tlie reservation in the 
paient of all the streets within the " above de- 
-i i : I e'd parcel of land." would have the effect 
of excluding it. Held, also, that the fact 
of the plaintiff, in a deed by him to one Ü., 
of the said lot 2.1. in his description of the 
metes and hounds of the lot. describing the 
northern limit of it. which adjoined the land 
in question, as running along the edge of a 
street, amounted to a declaration by the plain- 
i :T of a dedication of the land in question as 
a street, either by the Crown before the issue 
of I lie patent to plaintiff, or by plaintiff him­
self : and that, at all events, coupling the de­
scription in the deed with the plan of sur- 
v'V. and with evidence given to shew that in 
consequence of the land being broken, the 
only accessible way of communication between 
ilc two streets between which lot 2.1 was 
-dilated, was on this piece of land, and the 
fact of its user as a highway, and statute 
labour expended on it. there was clear evld-

......f such dedication. Held, also, that the
plaintiff was estopped in equity, if not at law 
also, from denying the dedication. It owe v. 
'•"o lair, lm; C. P. 233.

— Express Dedication—Subsequent 
i'ou vcpaucc. |—Where A. has expressly dedi- 
'■aled by deed certain lands for the purpose of 
a public road, which the public have adopted 
b> n-or. A.’s subsequent conveyance of the 
land cannot control the prior dedication. Mal- 
l"ch v. Anderson, 4 U. C. It. 4SI.

Laying out before Patent—Easement.] 
—Persons in possession of Crown lands be- 
foi.' liaient issued cannot dedicate any por­
tion of the same : persons in possession, how­
ever. may so far bind themselves by their 
n^' a» that when a patent shall issue to them 
ti e lands granted would be bound by any 
light or easement to which their sanction lias 
bis*n obtained. Jtac v. Trim, 27 (Jr. 374.

Subsequent Aets of Owner—Public 
l - Municipal By-law.1—In trespass q. c.

1 appeared that in 1 S.18 one (J., a surveyor, 
Mii ha- whom the «dnintiff claimed, obtained a 
patent for the land in question, which he pre­
viously claimed to own. In 18.17 lie got up 
ami presented to the municipal council a peti­
tion to open a road through the lot. as a cou- 
ri1111;11i«111 of It. street in the village of Col- 
' 1 - ood. A by-law was passed accordingly 

November. 18.17, and (J. ran the line for 
! l oad, which was afterwards made : .$200 

1 - expended by the council, but not on (i.'s 
.1. it not being required there. The road 
a* used by the public as early as 18.17, 
11'oiit objection by <J„ though he at one 
" placed a gate to keep cattle out of his 
in. the road being unfenced. The road as 

M-" l deviated at one point on (l.'s land from 
' Me line of It. street, owing to a ravine :—

I leld. that (J. had no power to dedicate lie fore 
he obtained the patent, but that bis sub­
sequent acts amounted to a dedication. Sem­
ble, tbat (lie by law was sufficient, for it 
shewed that the extended load was to Is- in
projection of It. ........ the course of which
could be readily ascertained: and that it did 
not require registration under ."hi Viet. c. 48, 
s. 44.1. having been passed lie fore that Act. 
Beveridge v. (.’reiiinun, 12 I". V. It. 211.

Laying out Intention <Jinstion for
Jury lt> serration of ltiylil.\ < hie II. owned 
a block of land fronting on Klizuhcth street, 
in Toronto, and running back to the centre 
of the block between Klizabetli and Teraulay 
streets. In laying out this land, be ran a 
street or lane of forty feet from Klizabetli 
street to tlie limit of his own property, which 
was not then enclosed. A short lime after, and 
about seventeen years before action, M., the 
owner of the adjoining land to the east, front­
ing on Teraulay street, erected n fence to en­
close hi.-, own land running across the head of 
this lone. II. had nothing to do with the put­
ting up of this fence, and there was no con­
cert between him and M. as to the plan of sur­
vey, or the laying out of their respective 
properties. (»., ownin'* land bought from M. 
abutting on the head of the lane, threw down 
the fence, so as to make a thoroughfare to his 
own premises. Defendants, occupying lots on 
the lane purchased from il., and contending 
that (J. bad no right to convert the lane into 

; a thoroughfare to his own lot. re-erected 
the fence a few inches west of the 
line of that pulled down : and there­
upon (J. procured them to lie indicted for 
nuisance in obstructing a public highway. 
A verdict of guilty was directed, subject to 
the opinion of the court : - Held, that the 
jury should have been directed to find whether 
the lane, when first laid out. was dedicated 
by II. to the public as a highway generally, 
or whether, with reference to 13 & I I Viet, 
e. 4.1. s. 1. there was an express reservation of 
any right by him. Regina v. Spence. 11 V. 
('. It. 31.

--------- Plan—Evidence—Expenditure.] —
A., owning a large tract of land, laid out 
a plot for a town at tlie mouth of the river 
It., upon the map of which town a road was 
marked off leading along the edge of the river 
to its mouth. The road was made originally 
at the expense of A., hut afterwards repaired 
and improved by statute labour and public 
money, and holes tilled up in the part upon 

i which the obstruction complained of was 
erected Held, that there was sufficient evid­
ence of dedication. Regina v. <1 or don. <i C.
P. 318.

--------- Publie 1'ser—Variance from Plan.]
—In order to widen a street in the city of 
St. Catharines, the plaintiff and other own­
ers of the land on each side of the street j agreed to give the corporation a strip of 

I land bordering thereon, not exceeding five 
| feet in depth. The street some forty years 
| before had been dedicated by the then owner 
: of the land to the public, and a plan thereof 
j made, by which the plaintiff appeared to he 
] some seven feet on the street, but as the street 
j was actually laid out on the ground and used 

by the public, the seven feet was included 
within the owner's fence and had continued so 
ever since. The corporation asserted that this 

! seven feet was part uf the street, and that 
j they were therefore entitled to take from
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the plaintiff under the agreement five feat in 
mar of till* seven feet: Held, in ejectment, 
that this seven feet could not. under the cir­
cumstances, lie deemed to he part of tin* 
street, not having been used or accepted by 
tin* public as such, and that the corporation 
under the agreement could only take the live 
feet bordering on the street as it then ex­
isted. Ihi'timix v. l'ilil ni St. Catharines, 4."I
I C It. 134.

Subsequent Arts of Owners- II'tilth 
of Street Enenairhnient.] -The proprietors 
of a park lot adjoining tlie city of Toronto 
laid oil- lots on a street, which was only partly 
opened up on the ground, giving to each lot 
a depth of 1-0 feef from the eastern bound 
ary of such park lot. Some years afterwards 
the street was opened to its full length, when 
it was discovered that, ns the fences were then 
ilaced thereon, some of the lots on tin- part 
nst opened up would not have the depth 

stipulated for: and an information was there­
upon filed, on the relation of an owner of 
one of these lots, to eomis'l the removal of the 
fences. On a survey being made pursuant to 
the statute, and also as ascertained by produc­
ing the lines of that part of tlie street which 
had neeti opened and in use for 30 years, it 
was shewn that the fence did not encroach on 
the street, and that any apparent reduction 
there might be in the depth of the lots must 
have liven caused by the removal of the 
boundary fence between the park lot in ques­
tion and the adjoining one. Under these cir­
cumstances tin* court dismissed the informa­
tion with costs. In such n case the owners 
had done some grading on a part of the prop­
erty. intending it as a continuation of a street 
which had lieen already opened up and travel­
led for upwards of 30 years: Held, that this 
was not sivh an act as amounted to dedica­
tion of the street in such a manner as bound 
the owner to its exact position, and. even 
if it could be so treated, it did not extend 
to that portion of the street which was not 
actually opened tip and used. Attorney-Gen­
eral v. Boulton, 1! 1 (ir. 508.

Limited User - Indefinite Road.]—Where 
defendant was convicted of having obstructed 
a highway, on evidence which did not show 
that iIn* alleged highway had been established 
by a plan filed or signed by the owners of the 
adjoining lots, or b.v the general user of the 
tub!ie. or that any clearly defined portion of 
and had been marked off and used : but there 

appeared to have been merely an open space 
not bounded by posts or fences, over which 
the owners of the adjoining land had been in 
the habit of passing in the carriage of goods, 
wood. iS;c.. to the rear of the premises:— Held, 
not sufficient evidence of dedication to support 
the conviction. Regina v. Ouellette, 15 ('. 1\

Permissive User—Subsequent Opening 
of Regular \lloica tiers—Croira Grout—Rec­
tory. | Iloads had been travelled for mom 
than 30 years through the Humber plains, not 
laid out by any proper authority, but used 
by the public instead of the original allow­
ances, which had not been opened. When the 
regular allowances were opened defendant ob­
structed one of these roads, which crossed his 
land. On the 31st March. 1X33. 700 acres, 
including defendant’s lot, “with allowances 
for roads ns left by the survey of deputy sur­
veyor Hawkins, and nil other roads now 
travelled,” were granted to trustees for Christ

Church. Mimioo, and subsequently transferred 
; by them to the rector, under whom defendant 
j held :—Held, that the road could not lie con­

sidered a highway, for the evidence shewed, 
i not a perpetual dedication, but at most a per­

mission to use until the proper allowance was 
I opened, when, if not before, the defendant had 

a right to close it. (3i That nothing in the 
patent constituted a highw ay. 131 That no 
right by dedication could have been gained by 

i the public while the fee remained in the 
Crown, and the permission of the rector for 
the time being, or his tenants, could not bind 
his successors. Regina v. Plunkett. 31 U. C.
R. 5341.

Public User - R ride nee against Public 
Right Gate. | The placing a gate across a 
travelled road, after the public have enjoyed 
it for upwards of twenty years, can never 
abolish a highway. Semble, that a gate be­
ing kept across a road is not in any case con­
clusive as to the road being a public one ; a 
right may have lieen reserved to put it there 
to prevent cattle straying. Johnston v. Boyle, 
8 U. C. H. 143.

—---- - Evidence of—Acceptance.]- In or­
der to establish the existence of a public high­
way by dedication it must appear that there 
was not only an intention on the part of the 
owner to dedicate the land for the purposes 
of a highway hut also that the public accepted 
such dedication by user thereof as a .public 
highway. In a case where the evidence as to 

I user was conflicting, and the jury found that 
there had been no public user of the way in 

I question, the trial Judge disregarded this 
1 finding and held that dedication was estab­

lished by a deed of lease tiled in evidence, 
and this decision was affirmed by the full 
court : Held, that, as such decision did not 
take into account the necessity of establishing 
public user **: the locus, ii could not stand. 
Moore v. Woodstock Woollen Mills Vo., 20 S. 
C. It. <527.

--------- - Evidence of Dedication—Severance
of Road by Inlet.]- Uninterrupted user by 
the public, for seventy years, of a roadway 
along the edge of an unoccupied and unen­
closed farm bordering on a lake, upon a sandy 
beach formed there by the waters of the lake, 
and the course of which roadway was slightly 
varied from time to time by the rise and fall 
of the waters of the lake, is sufficient evidence
of dedication of a right of way, and the break­
ing through of a small inland lake, by which 
the road was cut across and a navigable chan­
nel created, was held not to deprive it of its 
character of a highway. Frank v. Township 

I of IIuncivil, IS O. R. 344.

---------  Eridrnee of Intention.]—In a new
country like Canada, user of a road by the 
public is not to be too readily regarded as evi­
dence of an intention on the part of the own­
er to dedicate it. Dunlop v. Township of 
York, 10 (Ir. 210.

--------- Evidence—Prescription.]—Prior to
the construction of the St. Charles Branch of 
the Intercolonial Railway, the claimant was 
in possession of property in the village of 
Lauzon, in the county of Lévis. P. Q., which 
was divided into 41 lots, with a street laid 
out through them. A plan of the lots shew­
ing the location of the street had been recorded 
in the registry office for the county of Lévis. 

! In the construction of the railway the Crown
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,u.ru'd this street. purchasing for ' ur- 
■ .... one of the 41 lots in the claim! op*

Vliinmgh tlic municipal corpo: ind
, ■ inki'ii any steps to declare the eet

a publie wav. it was used ns such. pen
i luili ends, and formed n mean >m-

mupiration between two other stre the
and work had been done a lirs

made thereon under the direction ol irai
of roads. The municip icil

linil also, at one time, passed a ion
i..r the construction of a sidewa the

i" t. hut nothing was done thereui *p-
tla 1 iring of the claim ii was 3ed

nil lielialf of the claimant liait tin in
ipiestion. at the time of the expi on,
u.is not a highway or public road the
in.'.mint; m the Government Hail1 ict,
lssi. it Viet. c. 25, but was li ate
property, and that she was entitle mi-
jii n-atimi for its expropriation. Tl n's
iiiiitviilion was that, at the date of rin-
ti'.n. tlie stiver was n highway or ]i and
within the meaning of the Governi nil-
ways Act. 1881. 44 Viet. c. 25, nil the
frown had satisfied the provision 5,
s -, 8 and s. 4P thereof, by suhstitu oti-
venient road in lieu of the portior root
-O dherted. and tlmt the claimant -re-
fore not entitled to compensa tic eld.
ihut the question was one of dedicat her
ili,-m of prescription: that the wide] ved
that tlic claimant had dedicated vet
to the public: and that it was not ary
for the Crown to prove user by . Idie 
for any particular time. (2) That the law 
of the Province of Quebec, relating to the 
doctrine of dedication or destination is the 
s.unc as the law of England. Semble, that 18

100, 8. it. 8,-e. t* (C.), is ;i tem
j'orarv provision having reference to roads
1 ■ w-ioiice on 1st July. 1855. which had been 
left open and used ns such by the public with­
out contestation during a iieriod of ten years 
or upwards. Myrntul v. LégaK-, G Q. L. It.
I-'ii. jiiiiI Guy v. City of Montreal. 25 L. C. 

.1 152. referred to. Bourget v. The Queen,
2 Ex. C. 11. 1.

----- Expenditure.]—Held, that upon the
• i'ldice of user and expenditure of public 
money set out in this cast-, there was nothing 
! i shew a dedication by the owner of the 
land. Regina v. Rankin, IG U. C. It. 304.

— Intention—Evidence.]—The corpor- 
ntioii of East Whitby by by-law closed up an 

. "Id travelled road, whereby the applicant was 
s r mu from ingress to his lands except by 
a short road lending to the original road al- 

■ ■ iMrv. which was now for the first time 
opened. For some years prior to 1841 the 
vi'"i't road was used as a private road for 
i1 convenience of persons going to one E.'s 
l; o v, mills, brewery,and distillery. In 1844 
I conveyed the land on each side of it to 
1 - -"ti and son-in-law, but no mention of it 
w.is made in the deeds. The wife of the pur- 
'■I'a'er front the son-in-law. while speaking to
• • at .me time about tlie title, as to which 
sonic dispute arose, complained that the old 
travelled road might be closed up. E. re
I ' d that they would still have the short 
i ol leading to the road allowance, which 
''""Id still lie opened if the old travelled road 
were closed :—Held, that the latter statement. 
: connection with the facts of I lie former 

-• r of the road, and of its not having been 
«1 - posed of when F. disposed of the lands on
• Ii side thereof, sutliciently shewed the in­

tention to dedicate the short road to the pub­
lic : that the applicant had therefore another 
convenient way to his lands : and that the 
by-law should not be quashed : but. under 
tlie circumstances, no costs were given. Re 
Adams and Toicnship of East Whitby, 2 O. 
It. 473.

-------- Intention—Evidence of—herd.]—
Where, in or prior to 1822. a lane or alley 
was laid nut by tlie owner, connecting with 
two public highways, and used by tlie public 
ever since, without any interruption from 
the owner during hi< lifetime, a period of 
forty years :—Held, that this, apart from 
other evidence, was sufficient evidence to go 
to the jury of an intention by the owner 
to dedicate the lane in question to the pub­
lic. Held, also, that a deed, executed by 
the owner, of a lot abutting on the lane, 
in which tlie limits of the lane were given, 
might be referred to to ascertain its true 
width. Held, also, that the public were en­
titled to the whole width of the lane : that 
evidence of enjoyment by them of the part in 
dispute was not essential; and that an ob­
struction by a person who knew be was ob­
structing a street already laid oat. could not 
afford any evidence to displace the intention 
of dedication by tlie owner. Regina v. Don- 
uldsun, 24 C. 1*. 148.

.----- — Intention—Question for Jury.]—A
dedication takes effect from the intention of 
the person making it. and the merely opening 
or widening a street for the convenience or 
benefit of the person doing it and permitting 
tlie public to use it. will not constitute a dedi­
cation. The question of dedication or no dedi­
cation must U- left as a question of fact for 

1 the jury. Uclford V. Haynes, 7 U. C. II. 4G4.
-------- Land Adjoining Street—Dedication

after Conveyance.] — I»., being owner in fee of 
the land in question, on tlie 17th November. 
1825, conveyed in foe to F., a married woman. 
It continued to be fenced in with other land 
belonging to 1*. until 1841, when he removed 
the fence, throwing this land into Hrock 
street, in the city of Toronto, on which it 
abutted, and it continued from that time to be 
used as part of tlie street. F. died in 1841,

I whether before or after the removal of the 
! fence was not certain, leaving lier husband 
1 and eldest son. who was then of age. The 
1 husband died in 1HG4. and tlie son in that year 

brought ejectment against the corporation of 
the city :—Held, that he was entitled to re­
cover, for the dedication by !>., being after 

i tlie conveyance by him, could pass no title to 
defendants. Whether the public generally, 
not these defendants in particular, had ac­
quired a right of way over the land, was a 
question not affected by this decision, l it;- 
gibbon v. City of Toronto, 25 U. C. It. 137.

--------  Market Square—Trust—Buildings.]
—A block of land in the city of Hamilton 
was conveyed to the corporation for tlie pur­
poses of a public market, a strip across the 
entire northerly side of which had been used 
for over twenty years as .t passage way or 
sidewalk, but this strip was not separated 
from the rest of tlie block except by a kind 
of ditch, the earth from which mainly formed 
the sidewalk and raised it above the level of 
the rest of the block. This sidewalk had been 
recently narrowed and planked like the or­
dinary sidewalks of the city. A public mar­
ket building laid been erected on the southerly 

; part of the block, and used ns such for about

^
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thirty yours. 1 lofenihmt mid others, who 
oxviieil ilio liiiul adjoining ill'1 sidowiilk on 
tin* iiovili. li;nl <'m ii'il buildings thereon front­
ing or fin ing on tlio sidexvalk Mini nearest 
block. which buildings wore generally occupied 
ns taverns, nnd to some of which ilure was 
no niii'" !• xi'i'iit across the sidewalk*. Tin* 
«•ily authorities, for some unexplained reasons, 
lui! emit ml a dose board fence on ilio ex- 
111*1110 northerly iioundnry of flip sidewalk 
from 1 'I !" street thus pffi ptuully ob­
structing tin* doors nnd windows of said 
linildings, ami cutting oil" nil access to one or 
mon* of i In in. Defendant, ls*iiig mu* of lliosi* 
injuriously nlVoctPd liy tin* Imnril fence. cut it 
nxx.iy. coiili'iidiiig that In' had a right in enter 
it I mi l i ln> sidewalk I rain any |iart of his land 
adjoining it. as long, at any rale, as it 
xvas iM'iniilted to lie used as a publie way 
either for vnrriagps or foot passengers ; and, 
Iw'ing sued in trespass for cutting nxvny tin* 
fence, he pleaded siwcrnl ideas, alleging the 
locus in quo, in some, io lie a carriage-way, 
und in others n fuot-xvay, rel.xing on the public 
user for oxer twenty years: Held, that a « ily 
coriiorntion to whom land had been conveyed 
for the purpose* of a imlilie market, being in 
the |iosition of trustees, were incapable of de­
dicating any part of the land to the purposes 
of a highway, or of diverting it in any respect 
from its original purpose of a public niarkei. 
and therefore no such dedication could lie 
presumed from any length of user they might 
permit or had permitted; and liait, acting on 
behalf of the public, from the nature of their 
trust, they necessarily retained such a power 
of control as would justify the erection of a 
fence, ( iln of Hamilton v. Morrison, IS ('.

public highway, either by the Crown or by the 
private owner, notxviihstanding long user of 
the same by settlers in that district prior to 
the Ifoniinion government survey of the Kd- 
moiiton settlement. //<i mi nek v. Town of Etl 
mon Ion. 2H S. ('. I!. oUl.

«Sec Brown x . Toirn of Edmonton, 23 S. V. 
It. ;;uh; X. ! .. 2S S. ('. It. 010 n.

--------  Substitution of .Veto Hoad I
Where, in tti'spass ipt. el. fr., it appeared that
the land had I.... used for some years as a
public road, although it was wholly on plain- 
tilt's land, lin* public nlloxvauce not having 
been found suitable, and aficrxvnnl*. by order 
of the sessions, a new road was laid out, also 
on the plaint ill's land, but nearer to the public 
allowance, and the plaintiff then stopped up 
the lirst road, but defendants cut down some 
trees which had been used to block it up, and 
dug ■ 11 > i he soi i : 11 eld, t hat t lie plaint ill was
entitled to maintain trespass against them. 
Borrowmun v. Mitt lu ll, 2 1". C. It. 133.

Statute Authorizing Expropriation
I’n su ni/il ion Eridtncc. |- K. brought an nr 
lion for trespass to bis hind in laying pipes to 
eariy water to a public inn bill ion. The land 
had been used as a public highway for 
many years, and then* was an old statute 
authorizing its expropriation for public pur­
poses, bill the records of the municipality
which would contain the proceedings on such 
expropriai ion, if any laid been taken, were 
lost Held, t liât. in tin* absence of any evi­
dence of dedication of the road, it must be 
presumed Hint the proceedings under the stat­
ute xvere rightly taken, and K. could iy>t re 
cover. Dickson v. Kearney, 14 S. ('. 1(. 743.

—------ Patent—Evidence- of Dedication.] —
A highway, of which the origin xvas not clear, | 
hail been travelled for forty years across the I 
plaintiff's lot, the patent for which xvas issued | 
in lsMtl. Tin* municipality in 1 Hi ill passed a I 
by-law shutting up this road, but no convey­
ance xvas ever made to tin- plaintiff. They 
afli rxvards threw down a fence with which lie 
had enclosed the old road, and took axvii.v 
gravel from it. The plaintiff having brought I 
trespass:—Held, that In* could not recover, 
for the user for thirty years after tin- paient 
would be conclusive evidence of a dedication 
as against the owner, and such dedication xvas I 
equivalent to a laying out by him. so that 
the road, under ('. S. I". Ic. .74. s. 3,'Mi. was j 
vested in tin* municipality. Mutton v. Duel:,
2<; v. c. it. tii.

l‘i i sumption < 'roten \ (11 ih It - st
Territories. | The user of old travelled roads 
or trails over the waste lands of the Crown 
in tin- North West Territories of Canada, prior 
to the nonunion government survey thereof, 
docs not give rise to a presumption that the 
lands oyer which they passed were dedicated 
as public highways. The land over which an , 
old travelled trail had formerly passed, lead­
ing to the Hudson Hay trading post at Ed- | 
nionion, X.W.T.. had been inclosed by the 
oxvnvr. divided into loxvn lots, und assessed 
and taxed as private property by the muni­
cipality; and a nexv street substituted there­
for. as shewn upon registered plans of sub- 
division nnd laid out upon the ground, bad 
been adopted as n boundary in tin* descrip- ! 
lions of lands abutting thereon in the grants 
thereof by letters patent from tin* Crown:— 
Held, that, under the circumstances, there 
could be no presumption of dedication of the 
lands over which the old trail passed as a

5. Title to Lunds Used us IIighways.
County Corporation -Bridgt Jurisdic­

tion,J—The corporation of a county can main­
tain an action for the damage to or destruc­
tion of a bridge xvilhin its limits. Probable 
reason why the legislature, while it conferred 
upon counties exclusive jurisdiction oxer 
county roads and bridges, did not also vest in 
them tin* soil or absolute property thereof. 
County of ll ellington \. W ilson, Hi C. 1*. 124.

Crown Patent—Toll Bridge and llnml— 
Intrn l ins, |- The patent in this case granted 
a certain public toll bridge, with a planked 
ami macadamized toll road, together with all 
loll gates on said mud or bridge, “and now 

I vested in us, and the tolls arising from said 
I bridge and road, on certain conditions contain­

ed." &<•. :—Held, that the patent was not 
ultra vires, but passed the soil and freehold 
and the tight and franchise of taking lolls 
thereon and in resiiect thereof. Hegina v. 
Mills, 17 C. P. 054.

District Council — Crown.] — The soil 
anil freehold of roads laid out by district 
councils, under 4 & 3 Viet. c. in. does not 
vest in the Crown. Casar v. Xorton, 9 U. C. 
It. 100.

Private Owner - - Dedication — Munici­
pality.]- Held, that the user of the road in 
question for thirty years after the patent 
would be conclusive evidence of a dedication 
as against the owner, and such dedication 
was equivalent to a laying out by him. so 
that the road, under (\ S. 1". (’. c. 34, s. 330, 
was vested in the municipality. Mytton v. 
Duck, 20 V. It. 01.
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Town Corporation—•( 'mien—Ejectment.]
- In i j.-vimi'iit it np|wnred lhitt the land had
1.. .11 >urveyed li.v the government, and laid 
n u a- -ivvi'ts. in 1ST»-, in their plan liled in
11.. ' ri'gi'iry office. and that the plaintiffs had 
afterwards been incorporated as a town, in- 
, lu.liiiir these streets within their limits. The 
land was vested in the plaintiffs:- -Held, that
11.. , freehold remained in the frown; but that 
ilu- plaintiffs at all events could not maintain 
ejei'llliellt. ToWll of SUIIliu V. (llCUt ll'cetmi
It. It f «... 21 V. C. It. 59.

Sir Heyinu v. Itrown. 13 C*. V. .Tit!: County 
of II dlington v. Million, 14 C. P. 209.

IV. Highways—Duties. Powers, and Lia- 
iiiutiks of Municipal Corporations.

1. Abandonment of Highway.

Purchase - Ity-law Authorizing—Subse 
i/uoit tty lute Uircuting.]- A road ran between 
several townships in the defendants' county, 
and was constructed by a jouit stock com­
pany. In 1811(1 the defemfnnts purchased the 
right of the road company in the road at a 
sheriff's sale under an execution against the 
company, and received a deed from the sheriff. 
A by-law had been passed authorizing the 
purchase, but through inadvertence was not 
mLined ..r sealed, but the purchase was r('cog­
nized in subsequent by-laws, and tin* defend- 
. .ink pos*e»-i..n of and exercised exclusive 
juri'diction over the road, expended some 
$2.ôiMt in its repair, and continued to deal 
with it as their own property until Nth June. 
1 ssl. when they passed a by-law divesting 
ili'iii'idves of ilie road, after which the de­
fendants ceased to exercise any control over 
it Held, that the defendants were not liable 
for the non-repair of the road. Whether or 
not it had been legally acquired, the divesting 
h\ law was inlra vires and effective. Itegina 
\. r..HHty of Perth. U O. It. 105.

2. Assessment and Expenditure for Hoads.
Bv-lnw -IHurrelion of Commissioners. | — 

He'd, that a by law passed by the Peter- 
hor.iiiLih municipal council under 12 Viet. c.
M. '. 41. appropriating £(100 from the county 
t'lM.U to he expended on certain roads within 
f i id county in such a manner as may he 
deemed most proper by the commissioners ap­
pointed for that purpose. Ac., was illegal, as
■ ..... ling the authority given to the council.

i I 11111'! In* quashed. In re l onger and 
1 ' tinty of Peterborough, 8 U. C. It. 349.

- Stork in Hoad ('omitting—Publira- 
H » - Imposition of Italr.]—A municipality 
M .i■'.seil in take £7.500 in a road company, 
and published a by law (No. (It to authorize 
a loan for that sum. containing the usual re- 
' : iU. Ac. When the by-law came on for dis- 
cii«iiin a clause was added, reducing the sum 
to £5.1 K HI and directing the rates to he altered 
accordingly, but the other provisions to re­
main the same ; and it passed thus amended in 
June. 1854. In December following another 
by-law was passed (No. St providing for the 
i-'iiing of debentures authorized by No. (I, and 
directing a rate to be levied for the interest 
thereon, but making distinct provisions for I 
.....ting the principal out of the profits of the

stock to Is* taken, and from other funds. This 
by-law did not repeal No. 0, but the enact­
ments in it shewed clearly that the rates im­
posed by that by-law were meant to be dis­
pensed with:—Held, that this last by-law was 
bail, for it mii'l be considered as n new and 
independent by law. and not as a mere supple­
ment to No. fi; and it should therefore have 
been published before passing. Ity-law No. 
f. was held had. though not moved against, for 
it was not published beforehand as it ulti­
mately passed. In re Urgant and Alunit i- 
Vulitu of Pittsburg. 13 V. (’. It. 347.

,-------- Stork in Hoad Company — Imposi­
tion of Hate. I — By laws for contracting a 
debt for taking stock in and constructing a 
road having been passed bv the distrVi of
Gore before 12 Viet. c. 81 ; Held, that it 
was not necessary that such by-laws should 
impose a spei ial rate as required by that Act. 
County of Wellington v. Township of 11//- 
mot, 17 U. 0. It. 82.

—;----- Watering Street — Special Hate —
Portion of Street. |— Sub section 2 of s. 340 of
the Municipal Act, 18(16, authorises a by law
III water a portion of a street only. Such by­
law need not name a day wlipn it shall take 
effect. Where such a by-law provided that a 
special rate should be levied, to be estimated 
on tin* contract price for Hitch watering, with 
out naming the sum to be raised, but the work 
had been done, the court refused, in their dis­
cretion. to quash the by-law. Where the by­
law ordered a special rate on a portion of n 
street to pay for watering “ said street - 
Held, that " said street " referred to only said 
portion of that street. He Platt untl City of 
Toronto. 33 l". (_'. R. 53.

By-law of County—(iront to Town ships 
—Discretion as to Expenditure.]—A county 
council by by law granted moneys to different 
municipalities in the county, io assist said 
municipalities “in preserving, improving, and 
repairing roads and bridges therein.” and to 
he expended by such municipalities “ where 
required, as they may deem expedient fur the 
benefit of the public of said county." It was 
alleged that these moneys were a portion of 
surplus funds derived from various sources, 
not required for the current year's expendi­
ture, and it appeared that similar grants had 
been made in previous years :—Held, that the 
by-law was ultra vires, ami must he quashed. 
la re SIrat han anti County of Eronit line. 41 
U. C. R. 175.

By-lnw of Township — Joint Work — 
Special Hale — Interest Day for Taking 
Effect—\otite—Title. | -The corporation of 
the township of A. passed a h.v-law under the 
Municipal Act of 1873. s. 430. s. s. 2 (now 
It. 8. (>. 1.877 c. 174. s. 514 I, providing that 
an arrangement should he entered into by the 
council with two other townships for execut­
ing. at their joint expense and for their joint 
benefit, the work upon a gravel road through 
the township of A. 11 recited that $3,000 
would lie required to defray the expenses of 
the township in the work : that it was in­
tended to borrow that sum on debentures of 
$100 each, to he issued as the work progressed, 
and payable by instalments of $000 in each 
year, with interest at se,en per cent. ; and 
that it would require to raise annually by 
special rate $042 for paying said délit anil 
interest : — Held, that the by-law shewed 
clearly that the interest was to be raised
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annually on tin? .$iiOO, not on tin* .$3,ihmi. 
Held, a No. following, hut not agreeing \vitli_, 
Tow nship of North (iwilljinbury v. Moore. 15 
C. I'. IIÔ, that the corporation were author­
ized to allow a higher rate of interest than 
seven i»t cent. Remarks as to tin* necessity 
of legislation on this subject. The by-law did 
not name a day when it should take effect ; 
and t.o not ires were given as required by ss. 
4L! I and 425 in ease of a by-law for opening 
or altering a road, but the notices were under 
s. 231, s.-s. 11. as of a money by-law to he 
voted on:- Held, that both these objections 
were fatal. Held, that the municipal council 
in such cases must acquire the title to the 
road before raising the money; and semble, 
that the arrangement with the other muni­
cipalities must also lie first completed. In re 
Ajc/io/ mu/ ToteiimIiip of Alnwuk, 41 V. C. It.

District Council — Repair — Method of 
Taxation.] - The district councils had no 
power to impose a tax for repairing the roads 
and bridges generally, nor to coniine such tax 
to unoccupied lands only, nor to impose a tax 
of so much per acre, instead of an assessment 
of so much in the pound on the assessed 
value. Ih,c d. Med ill \. Luuyton. !» U. C. R. 
til.

See In re Rose and Counties of Stor­
mont, Ihtntlas. and (ilenaarru, 211 V. ('. It. 
631.

3. Assessment of Roads.
Interest of Lessees - Personal Property 

- Von-resi,tents.] — The gravel rond in the 
county of Elgin, forming part of the London 
and Port Stanley road, was granted by the 
Crown to the county, and by them leased for 
n term of years to the npiiellants, who were 
not residents of the village of St. Thomas :— 
Held, under C. 8. U. C. c. 65, that the in­
terest of the appellants in the road, being a 
chattel interest, could only Ik* assessed as per­
sonal property. (2l That, as the appellants 
did not reside in the village, they could not 
he assessed by the municipal council of that 
village in respect to their interest in the road. 
In re Hepburn and Court of Revision of St. 
Thomas. 7 L. J. 40.

Public Highway exemption — Assess­
ment in Xante of Officer.] — The Proof Line 
<iravel Road Company were incorporated un­
der the Joint Stock Companies Act. C. S. U. 
C. e. 4P. and constructed their road on a 
public highway or road allowance in the town­
ship of Biddulph. The township assessor as­
sessed the property in the road against James 
Hamilton, as secretary of the company:— 
Held, that the assessment was illegal, because, 
although the road was vested in the company 
by s. 110 of the Joint Stock Companies Act. it 
was, nevertheless, a public highway, and there­
fore exempt from taxation by 32 Viet. c. 30, 
s. 0. s. 0. (21 That in any event the assess­
ment should have been in the name of the 
company, and not in that of one of its officers. 
In ro Hamilton and Court of Revision of 
Rtddulph, 13 C. L. J. 18.

4. Assumption of Roads.
By By-law of County—Township Road 

—Liability for Repair—Remedy over.]—Ac­

tion by plaintiff for damages for the loss of his 
horse, which was killed by falling into a ditch 
dug by the township, on a road therein, under 
a drainage by-law. The township council had 
passed a by law for opening and establishing 
this road, and shortly afterwards the county 
council had passed a by law " assuming the 
road as a road of the said county for the pur­
pose of expending thereon the county appro­
priation, and for such purpose only." The 
money of the county was expended from year 
to year on the said road. The county by law 
was proposed or seconded by the township 
reeve, and its validity, although never assented 
to by by-law, was never disputed by the town­
ship :- livid, that by their by-law the county 
had assumed the road as a county road, and 
there was no power in the statute authorizing 
them to limit the assumption in the manner 
proposed ; and that under the circumstances 
the county could not set up the absence of a 
township by-law assenting to the assumption. 
Sections 533 and fit Hi. s.-s. 5, of R. S. O. |X77 
c. is I, relied on by the county, were held not 
applicable to this case. Held, also, that the 
county, under s. 531. s.-s. 1. were hound to 
keep the road in repair, and were liable to 
plaintiff, but under s. s. -I they were entitled 
to judgment over against the township. lial- 
:er \. Township of (Josficld South. 17 O. R. 
700.

By Corporate Acta -Public User—Evi­
dence—Repair—Remedy.] — In an action to 
compel a municipal corporation to maintain 
and repair a street laid out by private persons, 
it appeared that such street was not establish­
ed as it highway by by-law nor assumed for 
public user by any corporate act id' the muni­
cipal corporation ; hut it was contended that 
the performance of statute labour thereon 
with the consent of the pathmnstcr. and on 
one occasion with the consent of the councillor 
for the ward and of the reeve, was evidence 
that it was otherwise assumed for public user: 
- Held, that acts shewing such an assump­
tion must hi* corporate acts, clear and un­
equivocal, and such as clearly and unequivo­
cally indicate the intention of the corporation 
to assume the road ; and the acts relied 
upon in this case could not hind the cor­
poration nor work such an assumption. 
Held, also, following Hislon v. Metiillivray, 
15 A. R. (187. that, even if the street had been 
assumed for public user, the plaintiff's only 
remedy was by indictment, and the action was 
not maintainable. Hubert v. Township of 
Yarmouth, IS U. R. 458.

Sec St. Vincent v. tin i nfield. 12 O. R. 2!>7. 
15 A. R. 5(57: Slide v. County of York. 15 A. 
R. IU ill : 'Township of .1 master v. I hi r rand. 32 
('. I*. 5U3 : Smith v. Township of Anvaster, 
27 Ü. R. 27(1.

5. H y-laws.
(a) Description of Roads in.

Insufficiency Marks on (iround— I’ser.] 
—Where the road established by a by-law was 
not sufficiently described, but it appeared that 
it was clearly defined and marked by fences 
on each side, and had been travelled for eight 
years, the court refused to quash the by-law. 
Hodijson v. Counties of York, Peel, and On­
tario. 13 U. C. R. 2(18.

Uncertainty—Minutin'—Expenses.] — A 
by-law for closing an old road need not de-
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nl>e the course, tScc., minutely, and it is not 
i t'.ir «iir«M-tiim flint the parties applying to 

the road closed shall pay tin- expenses. 
i-lur v. Township of Vaughan, 10 U. C. It.

Point of Commencement — Width.]
\ Iiv law to aller an old road described the 

point of commencement of the new road as 
Iici g about eight chains south of X. XV. eor- 

llelil. not so uncertain as to warrant 
the court in setting aside the h.v-law; but 

I. ib.it the by-law was bad for not assign­
ing any width to the new road, In re Smith 
and Township of Fuphcmia, 8 U. C. It. 222.

A by-law was in those terms : “ P.e it enact- 
..!. X. , that iIn- new survey made by II.. com­
mencing at the I’ine Hill road on lot 37. lake 
road east, running south-westerly, south of 
the old lake road, until it strikes the old lake 
r'.-id mi lot 02," be established and consti­
tuted a public road : “ And be it further 
enacted that the said road shall be four rods 
in width:"—Held, that the road vas not 
siillicieiitly defined. McIntyre v. Township of 

cl II I'd'. It. 160.

A by-law described a new road to be opened 
n< ‘ < 'ommencing on the Green 1 Sa y line of 
road on lot 25, and crossing part of lot 22, 
and lots 2.'!. 21, and 2ti in the sixth concession 

I’.edfnrd. until it intersects the old travelled 
mad. and continuing on to Hob’s lake in the 
s.ml township of Hedford ; the said road to 
be thirty feet wide:”—Held, bad for uncer- 
i a ; a i ,\. In re 'Thompson and 'Townships of 
/.*• / nl. Olden. Oso, and Palmerston, 21 V. 

It. 515.

Itrport of Surveyor—Width.]—Un­
der 4 & H X’ict. c. 10, a by-law was passed by 
tla* district council, establishing as a public 
toad '* the road laid out by J. K.. surveyor, 
I" i n. Xc„ as apitears b.v his report, bear­
ing date,” &c. ; but it did not refer to the 
t'11"'ft as annexed, neither was the line of 
road set out nor the width stated in the 
by-law. The by-law was quashed for uncer- 
tniuty. In re Brown and County of York, 
s I 1 '• H. 5UU; hennis v. Hughes. 8 U. C. It. 
III.

(b) Xoticcs of,

I See It. S. O. 1877 c. 174. s. 500; R. 8. 
O. 1807 e. 223. s. 032.]

Irregularity — Application to Quash — 
<‘onduet of Applicant.] — XX’here the notices 
reipiired of a by-law to close a road had not 
beea regularly given, but the applicant knew 
■bit the step was in contemplation, and had 
expressed his intention not to take any part in 
ilie matter, the court refused to quash. Ite 
/««son and Township of Reach, 19 U. C. It.

Necessity for—Opening of Road.]—Held, 
under 12 X’ict. c. 81. s. 192. that no notice of 
a h> law to open a road was necessary, the 
word "opening” being omitted in that sec 
1 t"ti. and that 13 & 14 X'ict. c. (54 could not 
apply to the by-law in this case. Dennis v. 
Hughes, 8 U. C. R. 444.

------Rail ira y Company — Partws.] —
(.•mere, as to the power of a municipal coun- 
C I to close up highways and grant them to

a railway company without notice. Un an 
application to quash a by-law to that effect, 
the company should be made a party to the 
rule. Re McKinnon and I Hinge of Caledonia, 
33 U. U. R. 502.

Neglect to Give Notice to Applicant—
Effect of — Refusal to Quash.] - A 
village corporation passed a by-law to 
close a street and allow a railway com­
pany to appropriate it to build an em­
bankment upon for railway purposes, with­
out any notice to the applicant herein, who 
had land on tin* street, or any notice as re­
quired by the Municipal Act of lsi;t;. s. 323, 
s.-ss. 1, 2. The street, however, had been only 
partly graded, and was scarcely lii for use, 
no one but the applicant seemed to have tiny 
cause of complaint, the injury to him was 
small, and the railway company bad built 
their works upon the street at a large ex­
pense. and made openings for public t rallie, 
and had opened another street in lieu of and 
as near as possible to the road so taken. 
Moreover, the council bad acted on decisions 
of the court, and could probably do all that 
had been done by giving the notices and pass­
ing another by-law. The court under these 
circumstances refused to quash the by-law. 
but discharged the rule without costs. Rc 
McKinnon and Village of Caledonia, ."53 U.
C. R. 502.

Number of Notices—Knowledge.] — On 
motion to quash a by-law to establish a road, 
it was shewn only that the applicant believed 
the necessary notices laid not been put up. and 
lmd not been able to ascertain that they were. 
The corporation, on the other ha ml. proved 
only three notices put up, not six as required, 
but the applicant was aware of the intended 
by-law. The court refused to quash. In rc 
Tafferty and Counties of Wentworth and Hal- 
ton, S V. ('. R. 232. Followed in Parker v. 
Townships of Pittsburgh and llowc Island,
8 C. 1*. 517.

Posting -Affidavit— Xegativing.] — The 
affidavit of one who swore that lie had no 
recollection of having seen any notice. &c. : — 
Held, insufficient to shew want of notice of a 
by-law to close a road. The court will assume 
that the requisite notice has been given until 
the contrary is shewn. Fisher v. Township 
of Vaughan, 10 U. C. R. 492.

----------Affidavits.]—Corporations should lie
careful to preserve proof of notices, by affi­
davits of persons who put them up. In rc 
Tafferty and Co untits of Wentworth and 
llulton. 8 U. C. R. 232.

G. Compensation for Exercise of Powers.

Lands Injuriously Affected -Liability 
—Railway Company — Agreement—.Statute.]

| —Ry a special Act of the legislature of On- 
I tario, 45 X'ict. c. 45, provision was made for 

the construction of a subway or subways as 
a means of crossing certain railways entering 
the city of Toronto, part of which bad to lie 

| constructed within the city, and part within 
; the adjoining municipality of the village of 
I’arkdale. and in consequence of a disagree- 

! ment between the city and the village as to 
the terms upon which the undertaking should 
lie pro<reded with, the latter united with the 

1 railway companies in obtaining an order in 
i council under the Dominion Act 4G Viet. c.
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LM. authorizing t ho rompu nips to execute the 
work, nml thv lmiit enteri'il into an agree­
ment with the village authorin'** that they 
should i'oim nn i the .-nine, which they prn- 
ceeileil to do. In mi action against the vil­
lage. hroiighl liv the holders of it'iimth in 
tin* city and tlllnge, which was greatly dam­
aged 11y the mode of executing the work:-— 
Ileld. iiy the court of appeal, reversing the
judg.... in- in 7 11. It. Li70. S O. II. 50. that
i In* miinicipalii v was not answerable for any 
damage* caused by the works. Hut on appeal 
to the supreme court:- Held, that the work 
was not done by the municipality under the 
special Act. nor merely a* agent for the rail­
way companies, and the municipality was 
therefore liable a* a wrongdoer. The decision 
was a Hi r tiled by the privy council, but no opin­
ion was expressed n< to the right of the muni­
cipality to recover again against the railway 
companies, either under the general law of 
principal and agent or under the express pro­
vision* ut' their agreement with those com 
panic*. Il ex/ v. \ illngr iif l’ail.ihih, ('hrrnll
x. 1 iii'iii. ,./ /*./,/.,/-i/c vj a. it. :m, 12 s. c.
H. 250, 12 App. Ca*. «102.

— ]f canine of Domain*—Evidence.]— 
The defendants having built a subway in front 
of the plaintiff's pro|s*rty. and in so doing 
lowered the highway so as to cut off the ac­
cess thereto, which was previously enjoyed, 
under the circumstances set out in 7 « ». It. 
27«t. S O. li. .7.1. 12 A li. :!!»:$. 12 S. (\ It. 
2.7». and 12 App. < a*. «i«»2. it was referred to 
an otiicial referee to take an account of the 
damage, if any. sustained by the plaintiffs by 
reason of the wrongful acts of the defen­
dants. and to fix the compensation pro|ier to 
be paid in respect thereof. On such reference 
the referee ruled: ill that the measure of 
damages was the difference in value of the 
properly Indore and after the construction 
with interest added: <21 that the prospec­
tive capabilities or value of the land could 
not be taken into account except so far as 
such elements entered into the computation of 
the 1 In n market value, or had regard to what 
would have been the present value of the pro­
perty had the subway not been constructed : 
and (.'!• that the plaintiffs were not entitled 
to special damages for injury to their busi­
ness. On appeal : Held, that the corpora­
tion were liable as wrongdoers, who were not 
protected from the consequences of their tort 
by any statutory provision, to make good all 
damages sustained, for which an action would 
lie for 1 ln'ir unauthorized act, such damages 
being of a two-fold character, involving In­
jur j i" the plaintiff's land and t" their busi­
ness. If. in the evidence, one injury could 
be discriminated from the other, it was com­
petent to recover under both heads. Ileld. 
also, that evidence might be received of tin* 
present value of the property with a view to 
throw light on tin* prospective capabilities of 
the land at the date of the trespass, but not 
to form a basis for compensation on its pres­
ent value : siicli evidence to lie used to aid in 
fixing compensation for the detriment sustain­
ed at tin- date of the perpetration of the 
wrong, having regard to the then present and 
tlic potential value of the property. Went v. 
I il I a ye of Parkdale, 15 O. It. 310.

---------Set-off—Benefit. 1—In an arbitra­
tion under the arbitration clauses of the Muni­
cipal Act a land owner alleged that certain 
lands had been injuriously affected by the 
construction of a block pavement :—Held, that

in estimating the land owner's compensation 
the arbitrator should set off against the land 
owner'* claim for damages sustained, the in­
crease in tin- value of the land arising from 
the construction of the pavement, in which this 
land shared in common with all other lands 
benefited, and not merely sudi direct anil 
peculiar benefit as accrued to this particular 
land. Ite Ontario and Quoliec It. \V. Vo. 
ami Taylor, 0 « ». It. at n. .'ils. nml James v. 
Ontario and Quebec K. W. 2 < ». It. at 
p. <130, followed, lie Brun unit ( ity of To­
mato, 1(1 ( 1. R. 72U.

Sir Iti 1 nnr v. I il In ye of Grimnhy, 8 O. it. 
t»s, 13 A. It. 22Ô : II <11* v. Sortlinn li. It . 
Co., 14 O. It. 504.

See pont VII. 5.

See Mu .Mil pal (JoitPOliATlox.s, IV., XI11.. 
XVI.

7. County Hoads and Bridgen.

Bridge». I - - See ante 1. : Traverny v. 
Townshiii of Gloucester, 15 O. It. 214.

Duty to Construct — Mandamus.] — 
Semble, that under the facts of this case there 
was clearly a duty incumbent upon the muni­
cipal council, under 12 Viet. c. SI. s. 37. to 
make the road which they were desired to 
make. The court, however, granted only a 
mandamus nisi, in order that any question 
raised upon the return might he disposed of 
formally. In n Townnltiii of Augusta and 
t'ouutu of Lied* and Grenville. 12 V. C. It.

Joint Jurisdiction Road between Two 
Counliis A un ni. I Semble, that an a 1 Iow­
an, e for road lying between two counties, but 
not iqx'iicd, is a road within s. 327 of V. 
S. V. V. e. 54. (See It. S. I ». 1K77 c. 171. 
s. 408.1 The award made, as to the duties 
ami liabilities of each county with regard 
to opening and making such road, directed 
only that it should lie completed by tin- 
two corporations by a certain day. with all 
necessary bridges and culverts, and that each 
county should expend a spec!fled sum : and. 
assuming the Act to antdy. the court set 
aside sudi award as insufficient. In re Count g 
of Wutcrloo and County of llrant, 23 V. V. It.

Jurisdiction Road between Township*— 
Am ptanee nml lh dilution.]- A road had for 
more than fifty years been used ns the road 
between the townships uf York and Vaughan, 
tin* original road allowance being to the 
north of it. and this road being in fact wholly 
within the township of York ami part of 
lot 25. The owner of the lot had been in­
du led for closing lip this road nml convicted 
in 1S7U ; and the corporation of York then 
passed a by-law to close it. reciting that there 
was 110 further necessity for it by reason of 
the road allowance:—Held, there being in the 
facts above stated sufficient evidence of dedica­
tion ami acceptance of this road ns a highway, 
that this was a road dividing different town­
ships, over which the county council only had 
jurisdiction ; and that the by-law therefore 
was illegal. Such a road need not consist 
of an original allowance, but mav he ac­
quired or added to by purchase nr dedication. 
Qmere, whether any one can add to a public 
allowance for road by dedication, so as to
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romi'vl tliv local authorities to repair it. In 
Meltride (uni Township of York. .‘>1 V. C. 

it. tor..
Road between Township* — Dcvia- 

/, | H. III. under VI Viet. <■. 81, s. .18. that
ü I-.id between the townships of Hast and 
We<t i'lanihiiroujih was within the jurisdic- 
! inn ut' tin' united counties of Wentworth and 
Ilaiton, though it might deviate in some por­
tions entirely into one township. Lafferty v. 
stock, 3 C. l\ U.

--------Road between Townships—I'ride nee
of A*'uwption.]—Section 410 of the Municipal 
Act of Is73 must be read as modified by ss. 4M 
Mini 4.'il. and ns meaning that every road di­
viding different townships shall, when assum­
ed by the county council, be within the ex­
clusive jurisdiction of the county. The only 
acts in this case done by the county with re­
spect to the road in question, which was a 
load dividing different townships, was to make 
five yearly grants for the entire line, which 
were expended by commissioners appointed for 
the purpose : Held, no evidence of an as­
sumption of the road, but the contrary, that 
being the course directed when the county is 
doing the work because the townships are not 
willing to do it themselves. Queere, whether 
a county can so assume a road as to take the 
burden of repairing it off _ another munici­
pality. except by by-law. O'Connor v. Town­
ships of Olonabic und Douro, 35 U. C. It. 73.

— Road through Several Townships.] 
—Qun-re, as to the jurisdiction of a local 
municipality over a road running within one 
or more townships or through more than one 
township. See Regina v. Count y of Perth,

<>. It. 195 ; Hewtson v. Township of Pem­
broke. tl U. It. 170.

Maintenance of County Rond — Lia­
bility of City.]—Held, that the legislation and 
proceedings thereunder, set out in the judg­
ment of the court, relating to the Queenston 
and Grimsby road and the city of St. Catha­
rines, did not make the city liable to pay to 
the county of Lincoln any part of the expen­
diture of tin- latter in connection with that 
road. Effect of the withdrawal of city from 
jurisdiction of county upon roads owned by 
the county passing through the city, consid­
ered. Regina v. Township of Louth. 13 ('. V. 
915, Itegina v. Brown, ib. 35li, St. Cath­
arines Rond Co. v. Gardner, 31 ('. V. 1!K). 
specially referred to. Vnless specially retained 
by statute, the withdrawal of a city from the 
jurisdiction of the county terminates all lia­
bility of the former to taxation for county 
purposes. An agreement by a city with­
drawn from the jurisdiction of the county to 
contribute towards the maintenance and re­
pair of a county road is ultra vires the city 
corporation. County of Lincoln v. City of 
st. Cuthurinet, 31 A. R. 37«>.

Purchase of Road from Company —
lly-lnw—Repair—Imposition on Local Muni­
cipalities.]—A company formed under the Joint 
S'ih k Road Companies Act in several town- 
>1 ; including the defendants, subsequently 
mortgaged their road to the counties of Lincoln 
a cl Welland, which counties at a Inter date 
took an absolute conveyance, and by by-law 
"timed it ns a county road; they afterwards 
1'ii-M‘d a by-law requiring the respective 
townships (the defendants being one of them) 
through which the road passed, to keep the 

• in repair :—Held, that the road never 
Vol. IV. D—233—9

vested in or become a county road within the 
statute, but was one acquired and held by 
the county ns assignee of and with all the 
duties and obligations of the road company 
which constructed it. and the county could not 
throw the duty of repairing on the defen­
dants.^ Regina v. Township of Louth. 13 C.

Purchase of Roads -Hy-laws—Repair— 
l.oeal Municipalities.] — A county council 
passed two by-laws : (1) Assuming certain 
roads within a township, and enacting that 
the undivided one-half of such roads should be 
kept in repair by the township corporation 
named. 121 A subsequent by-law directing 
that .$4t hi should lie raised thus. $31NI to lie 
assessed and collected out of all the ratable 
pro|ierty of the village, and $300, of the town­
ship:—Held, that both by-laws were had, for 
as to the first, the portion of the road to lie 
kept in repair by each municipality was not 
sufficiently defined ; and as to the second, the 
county had no power to direct how the money 
required should be procured by the munici­
palities. Under C. S. U. C. c. 54, ss. 339. 340, 
•143. s.-s. 8, the county had no power thus to 
assume the roads and compel the local muni- 

! ''ipalilies to improve them : that expense 
should be borne by the county. In re Rosa 
and Counties of Stormont. Itundas. unit 
tilenyarry, 33 U. C. It. 531.

Purchase of Township Road— Repair 
—Liability.]—The corporation of n township 
having constructed a gravel road, on which 
they were levying tolls, arranged with the cor­
poration of the county for the assumption by 
the county of this and other roads as county 
roads, and removing the tolls therefrom ; and 
b.v deed conveyed the road to the county, on 
condition that it should revert to the town­
ship again in the event of tolls being im­
posed. The county gave debentures to the 
township for the purchase money, took pos­
session of the rond, and made repairs 
thereon : — Held, that the countv could not 
acquire the road under s. 341 of the Muni­
cipal Act of 18IKI. it being already a gravel 
road, and that they had no power otherwise 
to purchase it. though the township by < '. 
S. V. C. c. 49, s. <19. were authorized to sell. 
Held. also, that the road not being vested in 
the county, they therefore were not liable for 
neglect to keep it in repair. Harking v. 
County of Perth 35 U. C. R. 400.

Transfer of Government Road to 
County — Original Allowance — Part not 
Opened—Liability for Xon-rcpair.]—The ma­
cadamized toll road known as Yonge street, 
formerly a provincial public work, was in 
1855, by Act of the legislature and order 
in council, vested in and acquired by the 
county of York. The order in council de­
scribed it as *• the macadamized toll road run­
ning northerly from the liberties of the city 
of Toronto to the village of St. Albans t Hol­
land Landing I, known ns Yonge street or the 
North Toronto road to Holland Landing.” &c. 
One of the conditions of sale was that the 
road should be kept in thorough repair by the
county. The roadway Intended for and need by
travellers was a macadamized mad of the 
width of thirty feet, and was not in any way 

I out of repair, and was. at the place where an 
! accident occurred, in all respects exactly as it

was when transferred by the government to
! the county. The plaintiff, when turning out 
j of a side road, in order to reach an hotel which 
I stood near the side of Yonge street, drove
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along part of tin- original allowance for road 
on which tla* toll road was constructed, but 
which had never been opened for travel by the 
defendants, and was used merely as an ap­
proach in the hotel. In doing so. the night 
being dark, the plaintiff missed the way lead­
ing to the hotel, ran against some obstruction, 
and was, with his buggy, thrown down a cut­
ting or embankment into the toll road and 
was injured: -Held, that there was no evi­
dence of negligence, and that the defendants 
were not liable. The plaintiff bad not been in­
vited to use the travelled way to the hotel as 
part of the toll road, and the accident had not 
happened on any part of the toll road, or in 
conseilucnre of that road being out of repair. 
Stoic \. ( omity „f York, 15 A. H. OtW.

Sec Churchwardens of St. George's Church 
v. County of (iny. 21 V. C. 11. 205: lu re 
O' Y irl mol C omit il X of York and Peel, 
]5 (’. I*. 240 : Be Fa Hi nnd Corporation of 
J'ihioiiliuni, 20 I*. HIT; Bennett v. County
v/ l oi A , 43 V. C. U. 542.

8. Mineral Bight» under Highway».
Conveyance — Sufficiency—Interference 

with Trnvtl.]- The plaintiffs and defendant 
entered into a joint adventure to form a com­
pany to work a mine in land forming part of 
a township road allowance, the defendant to 
form the company, and the plaintiffs to vest 
in the company the title to the mineral rights. 
The plaintiffs accordingly procured a by-law 
to In* passed by the municipality for the sale 
of the mineral rights, under s. 442 of the Mun­
icipal Act. which authorizes such sale, but 
with the proviso that the public travel should 
not lie interfered with :—Held, that the con­
veyance bv the municipality of the mineral 
rights, under s. 442. was sufficient, and that s. 
•111. providing for stopping up a road allow­
ance. did not apply. John» v. Heck. 24 (’. 
1'. 21'.*. See the case at length, under Mixes 
ami Minerals, 1.

Lease \utural da»—By-law—Public In­
terest. | Mineral gas is a “ mineral " within 
the meaning of s. ôt 15 of the Municipal Act, 
K, s. O. 1NN7 c. 184. A lease under that sec­
tion should III* of the right to take the mine­
rals. and not of the highway itself. The lease 
in this rase was of a portion of the highway. 
“ for the purpose of boring for and taking 
therefrom oil. gas, or other minerals the 
quantity of land was no more than was neces­
sary for the company’s purposes, and the 
rights of the public were fully protected :— 
Held, that the practical difference here was so 
small as not to constitute a ground for (plash­
ing the by-law. The council before passing 
tin* by-law. insisted on an indemnity from the 
gas company against any costs and damages 
that might lie incurred by reason of the pas­
sing of the same :—Held, that, under the cir­
cumstances, this could not lie deemed to he 
evidence that it was not passed in the public 
interest. The plaintiffs, by first sinking a well 
on the land near the defendants, did not there­
by acquire the right to restrain the defendants 
from using the reservoir lying under the said 
land. Ontario Xatural das Co. v. Smart. In 
re Ontario Xatural da» Co. and Township of 
d os field South. Iff U. It. 591. 18 A. It. 020.

Natural Gas —Lease of Bights.] — Natural 
gas is a mineral within the meaning of the 
Municipal Act, It. S. U. 1887 c. 184. s. 505,

which gives power to the corporation of any 
county or township to sell or lease mineral 
rights under highways. Judgment in 1!» O. It. 
591 affirmed. Ontario Xaturul das Co. v. 
dosficld, 18 A. It. 020.

9. Opening or Establishing ltoads.
(a) Allowances in Original Plans or Surveys.

Boundaries dispute—Declaration.] —A 
municipal corporation have no power to de­
clare certain posts planted by a surveyor to lie 
the true boundaries of an original road allow­
ance which they direct to be opened. They 
may give a description of the boundaries, but 
ought not to declare such boundaries to be the 
true boundaries, such being then a matter in 
dispute. McMullen v. Township of Caraduc. 
22 C. P. 350.

By-law—Discretion.]—It is discretionary 
: with and not obligatory upon a municipal 
j council to open an original road allowance, 

and the fact that a by-law lias been passed 
does not create such an obligation ; and a man­
damus was refused. Be II ilson v. Wuinfiect, 
lü P. It. 147.

Compensation — Bemcdy—Arbitration— 
Mistake.]—It was contended that since the 
passing of 44 Viet. c. 24. ss. 15, 10 (<).), the 
only remedy for persons claiming an interest 
in a road allowance was by arbitration to fix 
compensation :—Held, that the Act only ap­
plies to the case where the council have in 
good faith intended to open a road allowance, 
but by mistake have not done so on the true 
line. Benner v. I illagc of drimshy, 8 O. It. 
98. 13 A. It. 225.

Discretion of Council—Bcfusal to Open 
—Action to Compel.]—11. was owner of and 
resided on a lot in the eighth concession of the 
township of Mc(l.. and under the provisions of 
C. S. L. C. c. 54 an allowance was granted 
by the township for a road in front of said 
lot. This road was, however, never opened, 
owing to the difficulties caused by the forma­
tion of the laud, and a by-law was passed 
authorizing a new road in substitution there­
for. Some years afterwards 11. brought a suit 
to compel the township to open the original 
road, or. in the alternative, to provide him with 
access to his lot, and also to keep said road in 
repair and pay damages for injuries caused by 
the road not having been opened :—Held, af- 
liruling the judgments in 15 A. U. 987, 12 O. 
It. 749, that the provisions of C. S. U. C. c. 
54 requiring a township to maintain and keep 
in repair roads, &e., and prohibiting the clos­
ing or alteration of roads, only applied to 
roads which bad been formally opened and 
used and not to those which a township, in its 
discretion, lias considered it inadvisable to 
open. Held, also, that the courts of Ontario 
have no jurisdiction to compel a municipality, 
at the suit of a private individual, to open an 
original road allowance and make it lit for 
public travel. Hislup v. Township of Mcdil- 
livray, 17 S. C. It. 4«9.

I Necessity for Order of Council.] —
Where a government allowance for road had 

I never been used, but had been in plaintiff’s 
j possession since 181(1, another road parallel 
j to it having been travelled on instead :—Held, 

under 9 Viet. c. 4, that such allowance could 
I only be opened by order of the municipal coun-
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- il. and lhat a private individual could not 
. nu doing so. Curry v. McLeod, 12 V. C. 

ii. r»45.

Non-user — Prescription — Possession by 
I’m nh Person. |—The public cannot release 
ih-'ir rights; and there is no extinctive pre- 

i mi .a-proscription. Therefore, where an 
original allowance for road had been taken 
|iu-.-osslon of and occupied by the plaintiff, 
.ii d those under whom lie claimed, for a period 
of forty years and upwards :—Held, that such 
lengthened possession alTonled no ground for
■ i'I'using the action of the municipality in re- 
< lining possession of the road for the purpose
■ f opening up the same. Sank v. Clover, 24

Travelled Road Given in Lien of—
Ity-luxv.] — The original allowance for road 
between two concessions had never been 
opened across seven lots, though it had been 
to the east and west of those lots, and for 
mure than sixty years had been enclosed with 
those lots, another line of rond having been 
n r the same period travelled in lieu of it. and 
used as the main highway. The township 
corporation passed a by-law to open the ori­
ginal road allowance, which the proprietor of 
one of these lots moved to quash. It was 
sworn that the travelled rond had originally 
been given by the proprietors of these lots in 
place of the original allowance without com­
pensation, and two patents were put in. issued 
in 1 mwhich apparently included such al­
lowance ; while on the part of the corporation 
It was alleged that such road had been opened 
h> the then proprietors of these lots for their 
own convenience merely; that it was too nar­
row, on low ground, and insufficient for the 
public convenience, for which the original al­
lowance was required ; and that the corpora­
tion, though frequently applied to, had always 
refused to convey such allowance to the own­
ers of the lots :—Held, that if the travelled 
nuil had been given in lieu of the original al­
lowance as alleged, the owners of the lots who 
had taken possession of such allowance would 
have a title to it. under ss, 334, 33S, of the 
Municipal Act. 2U & MO Viet. c. 51 (O.l; that 
there was evidence which would well warrant 
a jury in finding that it had been so granted ; 
and that the by-law should therefore lie quash­
ed, leaving the question to Ik- determined by 
a.-tiou. Hu nil I v. Toxenship of Marlborough, 
25» U. C. It. 111).

An original allowance being impassable at 
one point, owing to ravines, &c., the road com­
missioners, about seventy years before appli- 
■ a lion, laid out the road a little to the north, 
where it had since been used as the highway. 
Ii did not appear that the owners of the lots 
over which it passed got any comjiensntioii for 
their land thus taken, and they had had posses- 
-ion over since of the original allowance, which 
it was alleged had been given to them in lieu of 
such land. Under these circumstances, the

Mirt, following the preceding case, quashed a 
by-law to open the original allowance. In rc 
Il ' buter and Toxenship of IVcsf Flamborough. 
M5 U. C. R. 590.

--------- Ily-laxc—Presumption.]—Where the
owners of lands, adjoining original road allow­
ances, laid out roads on their lands which 
were used as public mads for upwards of 
eighty years, the original road allowances be­
ing all that time in the occupation of the own­
ers of the lands, and used and treated as their

! own property, and no evidence was adduced 
to raise a presumption that compensation had 

1 been paid to them for the roods so laid out 
Held, affirming the judgment in 8 O. It. i»8. 
that the presumption was that the original 
road allowances had been taken and used in 
lieu of the roads laid out by the original own­
ers through their lands, and that a by-law to 
open up the original road allowance as of 
right, was invalid. Ite Iturritt and Township 
of Marlborough. 21) V. C. It. 115», approved. 
Cameron v. Wait, 3 A. It. 175. explained. 
U comer v. Village of Urimsby, 13 A. It. 225.

.-----;— Inconvenience— Notice—-By-laic—
Direction. |—Upon an application to quash a 

i by-law to open an original road allowance, on 
; the grounds : ( 11 That a travelled road in lieu 
j of it had been laid out. and no compensation 

made to the owners of the land taken. ( 21 
j Of inconvenience to the applicant and others,
| if the road were opened. |31 That it would 
j pass through the orchard and close to the 
| house of the applicant, which had remained 
j in their present position for over twenty years.

<4i That sufficient notice of intention to pass 
1 had not been given. (5) That the by-law «lid 
i not declare the road opened, hut directed that 

the occupiers of the lots through which the 
I road passed should open it:—Held, that, upon 

the affidavits, the first four objections failed,
1 and that the case was one within ss. 335 ami 
■ 330, and not s. 334, of the Municipal Act of 
I 1800. Held, also, that the fact that the occu- 
! piers were directed to give up possession and 
I to open the road by a certain date afforded no 
I legal objection to the by-law, hut the direction 
j might be treated as a notice that it was the 
j intention of the council to open the road at 

the time named. R> MeMiehael and Town­
ship of Ton intend, 33 L". U. It. 158.

I Bee, also, Cameron v. Wait, 3 A. It. 175.

(b) Xexo Roads through Croxcn Lands.

By-law -.Effect of.]—A by-law passed by 
a municipal corporation cannot have the effect 

I of taking any lands of the Crown in addition 
j to those appropriated by the Crown 1'or tho 
i purpose of highways in order to the oiieiiing 
j up of the country. Rue v. Trim, 27 Ur. 374.

I (c) New Roads through Private Property.

General Statutory Powers. | — Under 
I 12 Viet. c. 81, s. 31, a municipal corporation 
j have power to open new roads through any 
! person’s lands, under restrictions in the sta­

lin''. Dennis V. Hugh is, 8 V. 0. it. ill.

By-law -Description of Land—Notice—• 
i Publication.]—A municipal by-law establish- 
; ing a public highway is not void for uncer­

tainty when the boundaries of the land so 
J declared are described in the by-law with sufB- 
j cient precision to enable them to be traced 

upon the ground, and, if so properly described,
! it is not necessary when private ground has 

been taken to distinguish it as such. The 
fact that one'of two parallel courses in a de- 

I scription has by obvious clerical error been 
; incorrectly given in the published notice ia 
I not a valid objection to such a by-law. Where 

there is no newspaper published in the town- 
| ship, weekly or ofteuer, it is not obligatory to
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publish tlu* required statutory notice of tin* by­
law in a paper issued therein semi-inontjily. 
/»*<• rim in bus mill Township of Harford, 25 <). 
It. 27U.

-------- Description of Land — Obstruction
— 1 it ion to first min—Onus—Statut! Labour 
—Ex pendit lire.]—It is essential to the validity 
of a by-law to expropriate land for the pur­
pose of establishing and laying out a highway, 
that the course, boundary, and width of such 
highway should he capable of being ascertained 
from the by-law itself or from some document 
or description referred to by it. which may Is* 
treated as incorporated therewith : failing this 
the by-law is necessarily inoperative and void. 
In an action by a municipal corporation to 
restrain the owner of land from obstructing an 
alleged public highway over his land, the onus 
of proving the existence of such highway rests 
on the plaintiffs: and when* tlje road in ques­
tion. the land for which had not been expro­
priated. was described ns being " a road on 
the boundary between the 11th and 1-th con­
cessions of the said township from the line be­
tween lot No. .‘Id and lot No. ill. to the line 
between lot No. .'{5 and lot No. .'Mi," no survey 
or other description of the road being referred 
to in tin* by-law passed for the purpose of 
opening up the same, and no sufficient evi­
dence having been given of the performance 
of statute labour on the line of road:—Held, 
affirming the iudgment in 12 <>. It. 2! 17. 
that tin* plaintiffs had failed in shewing that 
tin* road as claimed by them had been duly es­
tablished as a public highway. Semble, that the 
land for a road not having been expropriated, 
the mere expenditure of public money in open­
ing it and the jierfornmnce of statute labour 
upon it does not make it a highway. The 
proposed road was to he only forty feet in 
width. The authority of the county council 
in this behalf was not obtained until after the 
by-law had been passed, and this application 
tô quash it made:—Held, that the consent of 
the county council, though a condition prece­
dent to the laying out of the road, was not a 
condition precedent to the passing of the by­
law. St. Vincent v. Orccnfield, 13 A. It. 507.

--------  Effect of.]—Semble, that tile mere
passing of a by-law should not lie considered 
ipso facto the opening of a road, but merely as 
authority to open it in a proper manner, and 
after reasonable time given to all parties. 
Dennis v. 7/ughes, 8 V. V. It. 444.

--------  Effect of—Direction for Opening.]
—ljun-re. can any individual justify the open­
ing of a new road through private property, 
ui (ier a by-law establishing the road, when the 
opening is not authorized or directed in the 
same by-law. or any supplementary one. 
Lajfii'ty v. Stock, 3 V. V. 1.

— Free Hoad—Avoidance of Tolls— 
Agreement irith Adjoining Municipality— 
Submission to Ratepayers.] — A by-law 
was passed by tin* city of Hamilton 
on the l"th January. 1*87. granting if 5.1 KM I 
towards the construction of a free road 
leading into Hamilton from the east, to Is* paid 
when and so soon as the sum of $3.51 Nl should 
have been contributed by the corporation of the 
township of Barton, or any other municipality 
and private subscribers, and actually expend­
ed on the work of construction of the said 
roads, or on the purchase of the right of way 
therefor. The payment was also made con­
ditional on the construction of the roads in

the manner, and on the terms, and subject to 
the conditions, in the by-law set forth. Among 
other conditions was one that no moneys 
should he paid until the council of the town­
ship of Barton should have passed a by-law 
for tin* assumption of the said roads, and the 
proper maintenance thereof by the said town­
ship. and until an agreement should have been 
entered into between the corporation of the 
said township, and the corporation of the city 
of Hamilton, providing for the maintenance of 
the said roads in a proper state of repair, and 
as free roads for all time to come ; and it was 
further provided that, liefore any moneys were 
paid, the city was to he satisfied that tin* east­
ern free road should provide connection with 
the present system of township roads to secure 
free travel from the top of the mountain, Ac. 
No date was fixed for doing the work, or pay­
ing the money, and no provision was made 
for levying the amount during tin* municipal 
year, nor was the by-law submitted to the 
vote of the people : Held, that the by-law 
created a future indefinite and contingent lia­
bility, and if such a by-law was valid at all 
it ought to have been submitted to the vote of 
the ratepayers. The city derived income from 
certain sources independent of taxes, hut this 
income with the taxes levied left a deficiency 
which had been met by borrowing money, 
which was still unpaid, and no appropriation 
hail been made for the payment of the $3,(NI0 : 
- Held, that this did not validate the by-law 
without submission to the people. Resolu­
tions and a by-law of tin* township of Barton 
dependent upon the Hamilton by-law, held in­
valid as being part of an invalid arrangement 
attempted to he made under s. 555 of the 
Municipal Act of 1883. Held, also, that the 
arrangement, if valid on other grounds, and 
one i"i- their joint benefit, might !»■ entered 
into under s. 5.3.3 by the municipalities. Held, 
lastly, that a by-law passed to open a free 
road, solely for the purpose of enabling the 
public to asoid travelling upon a toll road, 
and thus avoid the payment of tolls - the 
" five road " not being otherwise required 
for the public convenience—could not be sup­
ported : and the by-laws and resolutions were 
quashed. In n Carpenter anil Township of 
Harton, 15 U. R. 65.

--------  Illegal l,rovisions—Compoigflfion.]
—Held, that a by-law to open a rond over 
plaintiff's land was had. for referring proprie­
tors to private persons for compensation, 
which there was no power to do, and because 
it directed a passage under the road to be 
made by persons whom they had no means of 
compelling to do such work. Dennis v. 
II unites, 8 V. I*. It. 411.

Held, that a clause "that the petitioners 
should pay all expenses and costs incurred in 
establishing the road, and that none of the 
county funds should he applied for land taken 
for said road.” and referring plaintiff to un­
named petitioners for compensation, was void, 
tjua-re, whether such clause had the effect of 
rendering the by-law void in loto. Lufferty 
v. Stock, 3 C. 1*. I. Set*, a Iso, Hlaek v. 
It hili, is V. ( '. It. 3t»2.

-------- Motion to (Juash—Delay—Expendi­
ture.]— l"pon an application to quash a by­
law establishing a road, where two years had 
elapsed and money had been expended under 
it, the objections not being clearly established, 
tin* court refused to interfere. Standby v. 
Townships of 1 espra and Sunnidale, 17 if. C.
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—----- - Motion to Quash — Objection*.] —

i in motion made in Michaelmas Term to quash 
a 11>-laxv. passed in the May previous, to open 

mi the ground that tlie road laid out 
••in I'oached upon plaintiff’s garden and out- 
1 ,iii*i*. mid also covered the ground upon which 
I n toll house stood, it appeared that the plain- 
i111' was heard in person by the municipal 
, .aiiicil against the passing of the h.v-law. and.

ihouu11 lie then objected to the opening of 
il„. road generally, he did not do so upon 
ill-*- grounds. I’nder the circumstances of 
ih- case, the rule was discharged without 
rusts. Scarlett v. Township of York, 14 C.
1’. Hil.

-------- - necessity for.]—T'nder 4 & 5 Viet.
c, |u, a county council could not open a new 
i -ad except by by-law. Ifegina v. Rankin, HI
I c U 804

Where half lots, under the double-front sys­
tem of survey, did not correspond or meet in 
any point, and land was taken by the munici­
pality from the plaintiff’s lot, in order to make 
a read to join the side line road allowances, 
without the passage of any by-law for the 

Held, that there was no power so 
in do. and that trespass would lie against the ] 
municipality. Taylor v. Township of Vcru- 
lam. 21 C. P. 154.

------— notice—Condition Precedent—Com
putation of Time—Conformity to liy-law.]— 
The Municipal Act, 1883. s. 584, enacts that 
no council shall pass a by-law for establishing 
a public highway until written or printed no- I 
ti.es of the intended by-law have been posted 
up one month previously in six of the most i 
public places in the neighbourhood of such t 
road, iV. The defendants on the 29th July, 
IssT. published notices of their intention to 
pas* a by-law on the 29th August, 1887. to 
open a road across nine lots in the first con­
cession of the township. On that day the | 
council met and passed a by-law establishing 
a road across four only of the lots mentioned j 
in the notice. The date of putting up the 1 
notice was recited in the by-law, and was ad­
mitted by the affidavits filed by the defendants 
on shewing cause to the motion to quash the 
by-law. Nothing had been done under the by­
law Held, reversing the judgment in 15 O.
It. 45 on this point, that the giving of the pre­
scribed notice is a condition precedent to the 
right of the council to pass such a by-law : 
ibat the month is to be computed exclusive of 
tin* first and last days thereof, and, therefore, 
that a notice on the 29th July of intention to 
pass a by-law on the 29th August was insuffi- 
rant Authorities as to computation of time j
in such a case considered, implante v. Peter- j 
borough. 5 (>. It. 1154. and Wannamaker v. 
t liven. It) (). It. 547. approved. Qurere, whether 
the council could pass a by-law to open up or i 
establish a road other than the road as de- 
scrihed in the notice. Ite Maker and Snlt fleet. i 
51 V. ('. It. 58tl. referred to. lie Ostrom and 
Township of Sidney, 15 A. It. 372.

-------- - Opening Road Closed by Order of !
Judge.]—On the 13th November. 1885, the ; 
Judge of the county court of Holton, in which 
county the lands mentioned in the report were , 
situate, after hearing the several parties in­
terested iu the said lands and the streets there- 
"ii. made an order altering and amending the 
1 dm thereof by closing up and declaring closed 
'1 i » a in street s and parts of streets. Xotxvith- 

1 Hiding such order, the council of the defen- ; 
' ut municipality on the 5th December. 1883, 1

passed a by-law accepting and declaring open 
some streets so closed, and authorizing and 
directing the road commissioner to remove 
all fences and obstructions therefrom: where­
upon the plaintiff moved for and obtained an 
order nisi to quash sin h by-law, which xvas 
made absolute: 7 (). It. 192. On appeal that 
order was affirmed. Sections 82. S3, 84. 85 of 
the It.gisirv Ad |; s. u. |877 c. 111. and 
ss. 525. 527, of the Municipal Act, 1877. con­
sidered. In re II aldie and I illuge of Hurling- 
ton. 13 A. It. 194.

Compensation — Award — Authority — 
Resolution of Council.]—A municipality by 
by-law opened a road across plaintiff’s pro­
perty. and arbitrators were appointed under 
19 Viet. c. 181, one by the council, one by 
the plaintiff, and a third by the county court 
Judge, to determine what his compensation 
should be. Afterwards a resolution was 
passed by the council, that the arbitrators so 
chosen should he instructed to take into con­
sideration the damages to the plaintiff's crops 
and fences, so that all differences might lie 
settled, and they awarded separate sums for 
opening the road and for damages, respec­
tively. The plaintiff having brought debt on 
this award, defendants pleaded no award :— 
Held, that under this plea they could not dis­
pute the arbitrators’ authority to award the 
latter sum ; but should have moved to set 
aside the award, or might have pleaded nun- 
quani indebitati to that sum. which would 
have brought the submission in issue. Qmere, 
whether the resolution was binding upon the 
council ns a reference. Hodgson v. Township 
of W hitby, 17 V. C. K. 230.

---------  Condition Precedent to Entry.]—
Where a by-law has been passed for opening 
a road over certain lands, the municipality is 
not hound under It. S. O. 1877 c. 174. s. 459, 
to make compensation to the owner before 
entering on the land. Harding v. Township 
of Cardiff, 2 U. It. 329.

Compensation Money Attaching Credi­
tor— Mortgagee. | — Land mortgaged by the 
owner was taken by a township council 
for a road, and the compensation having
been ascertained by award, the corpora­
tion paid the amount to a creditor 
of the mortgagor, by whom it had been at­
tached :—Held, that the mortgagee had the 
prior right ; that his mortgage being register­
ed, the corporation had notice of it: and that 
he was entitled to recover the amount from the 
corporation with costs. Dunlop v. Township 
of York, 19 Ur. 219.

Consent of Land Owner lly-law.]—Un­
der the facts the court refused to quash a by­
law for changing the road, on the ground that 
the applicant had not given his consent to the 
road passing through his orchard. In ro Laf- 
ferty and Counties of W entworth and Halton, 
8 U. C. R. 232.

---------  Injunction—Status of Plaintiff.]—
The town council of one of the towns men­
tioned in the schedule to 12 Viet. c. 81, were 
about to open a street without the jiermissioii 
required by the statute of certain persons 
owning houses on the land over which it would
paw. 'I'h.' court restrained such opening,
upon a bill filed by a person owning land on 
the line of the intended street, although no 
house stood upon the land, and his premises 
were not within the exception in the proviso
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to s. lift of tin- Act. 11 i/$om v. Town of Tort 
Hope, 2 Ur. 370.

Trespass -rlustification—By-law— Limit* 
—Obstructions.]- A municipal council passed 
a Iiv-law to open a road in a certain de­
fined course, and by a subsequent by-law 
appointed tin» defendant M. a commissioner 
to remove all obstructions front the highway 
so defined. M. cut down some t rees of the 
plaintiffs and removed these and portions of 
fences. Actions of trespass were brought 
against M. and the council, but the by-laws 
bail not been quashed :—Held, that the road 
defined in the by-law was the true road, and 
could properly be opened as therein defined. 
Held, also, that, whether the road defined in 
the by-law was the true road or not. and whe­
ther. therefore, a trespass was committed 
or not, the by-laws, being under cer­
tain conditions and requirements within the 
general competence of the council, and not 
being quashed, afforded a complete defence 
to the actions, t'onnur v. Middayh, Hill v. 
Middayh. Hi A. It. 350.

----- -— Justification—By-law — Pleading.1
—(Jmrre. whether a plea justifying under 
a by-law to open a road used, need allege that 
notice was given, when such notice is required. 
Semble, that a plea justifying under a by-law 
for opening a road, should aver that the road 
was so laid out as not to run through or en­
croach upon any dwelling-house, »*tc.. though 
ibis need not apnear on the face of the by­
law. I ten ii in v. Hughes, 8 U. C. It. 444.

Defendant justified under n by-law of the 
county council, passed under the Municipal 
Council Act of IMP. to open a highway :— 
Held, on demurrer, pleas bad, as they did not 
shew a calendar month's notice given previous 
to the passing of the by-law; but imported 
the contrary, because the by-law was passed 
within a month after the Act came into ope­
ration. Laffcrty v. Stock, 3 C. I\ 1.

Trespass qu. cl. fr. against a municipality. 
The plea set out the petition of the house­
holders for a road to be opened running across 
this lot, the survey and report thereon, the 
by-law confirming the road, that the plaintiff 
claimed damages for such road passing over 
his land, and was awarded £2 10s.. which he 
accepted in satisfaction of such damages; 
ami they alleged that the trespasses complain­
ed of were necessarily committed in opening 
and making said road in pursuance of said 
by-law Held, on demurrer, plea not double, 
and a good defence. Magrath v. Township of 
Brock, 13 V. C. It. 020.

In trespass q. c. f.. defendants justified 
in different plena under a by-law for opening 
a road through the land in question. The 
third plea alleged that the locus in quo was 
by virtue of the by-law a public highway. In 
the fourth plea it was alleged that the defen­
dants committed the trespasses in opening up 
the road: and in the fifth and sixth, that 
they were committed under the authority of 
said by-law, by one of the defendants, being 
an overseer of highways, and having jurisdic­
tion over said new road, and bv the others 
under his direction. The plaintiff replied to 
each plea that the road was established, and 
ran through an orchard, without his consent, 
contrary to the statute;—Held, that the ob­
jections to the pleas that it was not alleged 
that the road was laid out by a road surveyor, 
or did not run through an orchard, were re

moved by the replications, which averred that 
it was established, and did run through the 
orchard. That the replication to the third 
and fourth pleas was good, for it was not 
shewn in them that defendants were doing 
anything under the by-law. or that they had 
any authority to open the road, and there­
fore it was no protection, although still in 
force ; but that the replication to the other 
pleas was bad. for in them defendants were 
alleged to have acted by virtue of the by-law. 
and they were therefore protected under 22 
Viet. < ». 2111. The third plea was held
bad, for not alleging that the council had 
actually opened the road, the mere passing of 
the by-law not being sufficient to authorize 
the trespass. Black v. H hitc, 18 V. C. It.

See Crooks v. Williams, 31) U. C. It. 530; 
Beveridge v. t'rcchnan, 42 l". C. It. 29; flood 
crhmn v. City of Toronto. 21 O. It. 120. 19 
A. It. till. 25 S. C. It. 240.

10. Selling and Closing.
(a) Closing.

By-law — Description.]—A by-law for 
closing an old road need not describe the 
course. &c„ minutely, and it is not bad for 
directing that the parties applying to have the 
road closed shall pay the expenses. Fisher v. 
Township of Vaughan, 10 U. C. It. 492.

-------- Motion to Quash Delay.]—A rule
nisi to quash a by-law to stop up a road was 
refused, where the relator was aware of the 
intention to pass it, and allowed two years 
and three months to eln|ise before moving ; the 
objections urged being that there was no 
applicant for such by-law, and no sufficient 
notice of it published. In re Drupe and Town­
ship of Hamilton. 25 II. C. It. 303.

—------ \cccssity for —Resolution—Title.]
- The owner of real estate had for many years 
permitted a public road to lie used across 
his land, which he subsequently agreed to 
sell; no by-law had been passed by the muni­
cipal council of the locality for closing up this 
road, although a resolution of the council had 
been passed for the purpose:—Held, on ap­
peal from the master's report, that under 
the circumstances lie should have reported 
that a good title was not shewn. Kronsbicn 
v. Cage, 10 Ur. 572.

—------ Xctiec—Condition Precedent—De­
fective Publication.]—A municipal corpora­
tion passed a by-law to close up a highway, 
but the notices of the intended by-law. re­
quired to be given under the Consolidated 
Municipal Act. 1883, were only published 
for three successive weeks in a newspajier. 
instead of four, as required by s. 54»5 of 
that Act. and it was not shewn when 
the six notices required to be posted up were 
posted, nor what they or the advertisement 
contained : Held, in an action for breaking 
down fences across the road closed up under 
the by-law, that the notices required to he 
given were conditions precedent, the due per­
formance of which were essential to the valid­
ity of the by-law. Wannamakcr v. Green, 10 
O. It. 457.

--------  A ’of ice of Day for Considering.]—
Held, that the notice of intention to pass a
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by-law to close a road should state the day , 
,, i xvhii-it tho municipal council intend con­
sidering the by-law. Semble, that the mere 
fact of the relator having knowledge aliunde 
v .-|M nut a sufficient answer to an application 

to quash for want of proper notice 
of the day on which the by-law was to be 
enh'idered. In rc Birds all and Township of 

l 45 V. C. It. 141».
A by-law closing a street is invalid and 

may l-è quashed where the notice of intention 
in 11ass it does not fix a day on which it is 
to be considered by the council ; and the 
statute <55 Viet. e. 42. s. 546. It. S. O.
1 st 17 c. 228. s. 632), is to be rend ns if it 
contained a direction to that effect. Rc 
Campbell and Village of Southampton, 1H 
<\ I.. T. Occ. X. nil.

-------- Road between Townships,]—A
road u-ed for more than fifty years as the 
road between two townships, though in fact 
wholly within one of them, the original al­
lowance being to the north of it:—Held, to be
a rood dividing townships, over which the 
county only held jurisdiction, and that a by­
law of tin- township in which it was situated, 
to dose it up, was illegal. Re McBride and 
Township of York, 31 V. C. It. 355.

-------- Road through Several Townships.]
—Quære, whether there is any power to close 
up a road of the nature of the one in this 
cas.-, running through more than one muni­
cipality. /lewmon v. Township of Pembroke,
«; u. it. 17Ü.

-------- Uncertainty.]—A by-law closing a
road across a lot where there is more than 
one road is void for uncertainty in not shew­
ing which road was meant. \\ unnamukcr v.
Go 10 O. It 1ST.

Extent of Powers of Council. 1—Held.
iInt the council might stop up the road 
though it was not in contemplation to suh- 
stitute another for it. Johnston v. Rccsor,
Ht V. C. It. 101.

Municipal councils have authority to close 
a rond, however long in use. Fisher v. I'ait- 
yhun. 10 V. C. It. 402.

-------- Condition—Onus.]—The power of
n municipal council to close up a road, under

8<11 of the Municipal Act. whereby any one 
is excluded from access to his lands, is a con­
ditio- il one only, and if another convenient 
road is not already in existence, or is not 
opened by another bv-law passed l>efore the 
time fixed for closing the road, the by-law 
closing the road may he quashed. The onus 
of shewing that another convenient road is 
open to the applicant is upon the corporation. 
/>’< I dams and Township of East Whitby, 2 
O. It. 473.

---- — Condition—Other Access—Notice—
Award—Ity-law—Motion to Quash—Interest 
of Applicant — Estoppel.]—A by-law was 
passed by tho defendant municipality to close 
up and grant to a railway company a portion 
* a street, by which alone the applicant had 
access to a piece of land sold and conveyed to 
him by the municipality at a tax sale, with­
out providing other convenient access to the 
land. The land was unpatented, but the ap­
plicant had paid all dues to the Crown land 
department. The by-law was objected to on

the ground that it did not provide other con­
venient access to the land : that a month's 
notice of the passing of the by-law was not 
given, the notice having been given on the 
28th March, for the 28th April ; that it pro­
vided for arbitration by the mayor, and by 
two persons, one appointed by the railway 
company and one by tlie applicant, a mode 
different from that provided by the statute; 
and that the award was to be made within one 
month from the date of passing the by-law. 
instead of one month from the appointment 
of a third arbitrator :—Held, that all the ob­
jections were well taken, and that the by law 
was invalid. Held, also, that the applicant 
had sufficient interest in the land in ques­
tion to entitle him to apply : and. at any rate, 
the municipality were estopped by their con­
veyance from setting that up: that an appli­
cant affected by such by-law is not bound to 
wait until the road is actually closed before 
coming to the court. In rc Laplantc and 
Town of Peterborough, 5 O. It. 634.

Justification of Obstruction —Plead­
ing. 1—To an action for obstructing a high­
way. defendants pleaded, averring that before 
the obstruction complained of it had ceased 
to be a highway, in consequence of certain 
proceedings taken by the township council, 
and set out in the plea Held, as to matters 
stated as inducement in such plea, that it 
was unnecessary to negative the fact of the 
road passing through ordnance property, or 
that it was within the limits of any village, 
town, or city. Johnston v. Rccsor, 10 V. C. 
It. 101

(b) Sale and Conveyance of old Road Al­
lowance.

By-law Abolishing; Highway En­
closure. |—Under 12 Viet. c. SI. a municipal 
council may convey a highway as soon as it is 
abolished by their enactment : they need not 
enclose it so as to prevent persons from pass­
ing. Johnston v. Rccsor, 10 U. C. It. 101.

By-law Authorizing Closing; and 
Selling—Notices — Auction—Owner of Ad­
joining Land. | — A township corporation 
passed two by-laws, one. No. 115. providing 
that certain original allowances for roads de­
scribed should lie closed and sold by auction 
on a day named, due notice being first given ; 
the other. No. 146. was to close up that por­
tion of the original allowance for road be­
tween lot 32 and 33 in the fourth conces­
sion, lying north of the centre of the said 
lots (which forms the northerly boundary of 
Freeman’s land, and south of the lands owned 
by C. It. and T. K.. the applicants), and 
comprising that portion of the said road al­
lowance dividing the seven acres of land be­
longing to the heirs of the late M. <and 
now occupied by Mrs. J. : and to sell the same 
to Mrs. J. at a price named : Held, as to 
by-law 145. upon the contradictory affidavits 
set out. that the objection for want of the 
necessary notices before passing such by-law 

j was not sustained, the applicants having been 
heard several times in opposition to the by­
law, but never having raised this objection.

| (21 As to both by-laws, that it was not ob- 
, j actionable to provide for selling, as well as 
j for closing up. the allowance. (31 Nor as 
j to by-law 145, that it provided for closing 

and selling the allowance by public auction, 
j without providing for the rights of the owner
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of adjoining lands, for it was shown that such 
owner became the purchaser. Semble, that it 
might be sufficient to offer the old allowance 
at the auction lo the owner of tho adjoining 
land, and on his refusal to proceed with the 
sale. As to by law 14«i, it was objected that 
it provided for the sale to Mrs. .1., while it 
shewed on the face of it that the adjoining 
land was owned bv others. It appeared that 
M. C. had died intestate, leaving children un­
der age, and tlint Mrs. J. was his widow. M, 
C. was not shewn to have been the owner, 
except by the statement in the by-law, and 
Mrs. J. swore that she had owned the land 
for live years Held, that this objection 
failed. Held, also, that the road closed up 
by this by law was sufficiently described. It 
was objected, also, that the notice of the in­
tended passing of this by-law described it as 
a by-law for closing up and selling the ori­
ginal allowance between lots 52 and 33, while 
the by-law as passed was to close up only a 
small portion of it:—Held, no objection. In 
re Raker anil Township of Saltfliet. ,‘i| V.
B. 88ft.

By-law Authorizing Conveyance —
A«lift’s—.Vf ir It mill—I npatented Land—Sur­
vey.]—In ejectment for an allowance for 
road, claiming under a deed from the cor­
poration of the township, the plaintiff proved 
a by-law. reciting that a public road had been 
opened through lot 27. in lieu of the original 
allowance between it and lot 2(1, and author­
izing a conveyance of the said allowance to 
the plaintiff, being the person through whose 
land such road had been opened:—Held, 
necessary for the plaintiff to prove the notices 
required by 20 Viet. c. 0», s. 8. to authorize 
the by-law. When the new road was opened, 
the patent for lot 27 had not issued:—Held, 
that the plaintiff, not having owned the land 
when the road was opened through it. was 
not entitled to tlie old allowance. The sur­
veyor's report required by 20 Viet. c. 00, s. 5, 
certilied that the road opened answered the 
purpose of » public highway, not that it was 
sufficient for the purposes of a public road 
or highway, ns the statute directs:—Semble, 
not a substantial compliance with the Act. 
‘-‘if Viet. e. ti'.l requires such a by-law. 
Itefore it can have any effect, lo be confirmed 
by the county council within a year from its 
passing. Before such confirmation 22 Viet, 
e. '.ill repealed that Act. saving all things 
done thereunder, and by it no confirmation of 
such a by-laxv was made requisite:—Semble, 
that the confirmation of this by-law was not 
<lis|M'iised with. II inter v. Keoxcn, 22 U. C. 
It. 341.

--------  Substitute ltoad.]—On application
to quash n by-law authorizing the conveyance 
to certain persons of an allowance for road, 
it appeared that a road intended to be in lieu 
of it had been laid out in 1833. and constantly 
used since, but whether it had been legally 
established or not was doubtful ; that convey­
ances bad been actually executed in pursuance 
of ill-- bj law; and that it had not I..... con­
firmed by any county by-law. and was there­
fore inoperative. The court, under these cir­
cumstances. refused to interfere. In rc 
Choate and Toxcnship of Hope, 10 U. C. It. 
424.

Right of Pre-emption—Owner of Ad- 
joining Lands—Mortgagee.]—A mortgagee of 
land adjoining a highway is one of the per­
sons in whom the ownership of it is vested for

the purposes of s.-s. 9 of s. 330 of the Con­
solidated Municipal Act. 1802. and as such 
is entitled to pre-emption thereunder, subject 
to the right of the mortgagor to redeem it 
along with the mortgage, or to have it sold 
to the mortgagor subject to the mortgage, if 
the mortgagor so prefer. liruun v. Rushey, 
25 O. It. U12.

Surveyor of Highways—Conveyance by 
—Description — Trespass Road.]—In eject­
ment for land described as being formerly 
a public highway from XV. to ('., it appeared 
that before 1835 there had been a trespass 
road between those places, running across 
defendant's lot. In that year a road was laid 
out and sanctioned by the sessions, intended 
as a substitute for the former one. Defend­
ant then enclosed a portion of the old road, 
and had possessed it for more than twenty 
years, but a small piece remained not en­
closed. and the plaintiff claimed this under 
a deed which lie received from the surveyor 
of highways in 1837. purporting to convey to 
him." the public highway or road from XV. 
to (*.." as described by metes and bounds:— 
Held, that the surveyor had no right to sell 
the old road, as it was not a public road al­
lowance nor a legal highway, and that the 
plaintiff, therefore, could not recover. Semble, 
that the description in the deed to the plain­
tiff was too uncertain to convey anything. 
Clapp v. JJ(light, 19 U. C. It. 94.

--------  Report of—Allowance by Sessions
—Conveyance by Surveyor.]—In 1812 a re­
port was made by J. M.. surveyor of high­
ways. reciting an application of twelve free­
holders, as required by 5U (leo. III. c. 1, and 
stating that he had "examined the situation 
of the land for a new road in the township of 
S., lending from lot No. lti in the third 
concession, across lots Nos. 17 and 18 in the 
said third concession, until it intersects the 
forty feet road between 18 and 19; then fol­
lowing the forty feet road until it intersects 
the lane in front of T. A.'s house; then 
across tin* different lots in the third conces­
sion aforesaid, until the said new road in­
tersects the forty feet road between Nos. 30 
and 31." This report was afterwards allowed 
by the sessions, as appeared by a minute in­
dorsed on the report, and signed by the chair­
man. I*., the owner of lot 29. went before 
the sessions to oppose the change in the road, 
but withdrew his opposition on being told 
that he would get the old allowance in lieu 
of the ground taken from him by the new 
road. No conveyance was made till 1831, 
when the surveyor of highways for that year 
executed a deed to P. for the old allowance, 
which deed was expressed to be made under 
50 (»eo. III. c. 1. F.. the owner of the
adjoining lot in the second concession, hav­
ing thrown down the fences erected by P. to 
enclose the old allowance, was sued by him 
in trespass, and justified on the ground that 
the locus in quo was a common highway. 
F. then procured P. to be indicted for ob­
structing a highway, being this same road 
allowance:—Held, that the conviction could 
not be supported, for it was not shewn that 
any order had been made, or notice given, 
ns required by 9 X’ict. c. 8. Held, also, that 
there was not sufficient in the report, or the 

! evidence given, to authorize the surveyor to j convey, as it did not appear that the old al- 
; Iowa nee had become unnecessary for a public 

highway; and that the action of trespass 
I could therefore not be maintained. Semble,
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that it should also have been stated that the 
old road was one then in use, for that the 
Mim-vor has authority under the statute only 

convey land over which there was an actual 
highway. Purdy v. Farley, Regina v. Purdy, 
1U r. C. It. 545.

--------  Report of—Allowance by Session*
—.Veto Ruud—Conveyance in Compensation 

Uy-law—Repeal.]—The plaintiff claimed in 
right of his wife, under a deed to her, dated 
7tli October, 18H7, of the south half of lot 
:> in the 5th concession of Haldltnand, to be 
entitled to the original allowance for road 
between lots 8 and il. l»y reason of the jus- 
tins of the fpiarter sessions having in 1837 
laid out a road across the south half in lieu, 
I- was contended, of the original allowance. In 
proof thereof the report of the then surveyor 
was produced, dated 15th July. 1837, ad­
dressed to the justices, reciting the petition 
of twelve freeholders for the new road, with 
his certificate of his having examined and sur­
veyed it and given notice according to law: 
the road to be 50 feet wide. lie also certified 
as to his having examined the original allow­
ance, and found it impracticable by reason of 
bad hills and swamps, while the new road was 
good. On the hack of the report was indorsed 
the minute of the quarter sessions thereupon, 
namely. “ Rend and opposed and confirmed 
this 18th July, 1837." which, with the user, 
tV. of the road ns a highway, was the only 
evidence of their action in the matter. In 
March. 1800. a by-law was passed opening up 
this allowance, and the owner of lot 9 then 
moved his fence to the limit of the allowance. 
In November. 1875. a by-law was passed re­
pealing the previous by-law. but without ex­
pressing it to be for the purpose of closing 
up this road allowance. At the time the road 
was laid out, the quarter sessions had no 
power to sell an original road allowance or 
convey it to the person whose land was taken 
in compensation : and they could only alter 
a mad on condition that the new or substi­
tuted road should he of not less width than 
the one for which it was substituted, while 
in ordering a new road they had u discretion 
to lay it out of any width between 40 and 00 
feet. The original road allowance in question 
was i'.(I feet, while the new road was 40 feet :— 
Held, in the common pleas, that the plaintiff 
acquired no right to the original allowance 
under 50 (leo. III. c. 1, and 4 (leo. IV, c. 10, 
under which the new road, if legally laid out 
at all. was laid out, and under which he 
inust he assumed to have received comitensa- 
• ion, or to have released or discharged his 
claim therefor, nor under 20 Viet. c. 09, 
«>r tin* subsequent Municipal Acts identical 
therewith; or at all events they did not apply 
to a road opened up by the quarter sessions, 
not in lieu of the original allowance, but as a 
new road, which its course and its not being 
of the same width as the old road was evid­
ence of. or to such road not opened up by the 
owner himself, but by authority against his 
VV‘H. or by his consent, without any claim for 
compensation, (juivre, whether the owner 
at the time the new road was opened, was not 
'la* only person, if any there was. entitled 
to a conveyance, and whether his right would 

" by a mere conveyance of the lot. Held, 
al>o. that it was a condition precedent to the 
granting of such conveyance that the old road 
"I'ould lie useless, whereas the passing a by­
law to open it up was evidence to the con- 
:‘ary. Held, also, that the evidence that the 
owner of lot nine had in 1805 petitioned for

the opening up of the old road allowance, was 
admissible. Held, also, that the by law passed 
in November, 1875, repealing the previous by­
law. did not operate as a by-law for closing 
up the allowance. Held, also, that, even if 
entitled to a conveyance, the plaintiff could 
not claim without one under the statute. The 
various statutes upon the subject reviewed. 
Cameron v. Wait, 27 C. 1‘. 475.

Held, on appeal, affirming the above judg­
ment, that the plaintiff acquired no right 
to the original allowance under 50 Geo. 111. 
c. 1. and 4 Geo. IV. c. 10. under which the 
road was laid out ; nor under 20 Viet. c. 09, 
or the subsequent Municipal Acts identical 
therewith. »S. C„ 3 A. It. 175. Affirmed in 
the supreme court, Casset s' Dig. p. 332.

Sec Re McKinnon and Township of Cale­
donia, 33 U. 0. It. 502.

(c) Taking a way Ingress and Egress.

By-law—Compensâti<m—Other Convenient 
ll uy—Description. I—Where a by-law passed 
by a township corporation closed up a public 
road, whereby the plaintiff was excluded from 
ingress and egress to and from his land and 
residence, and did not provide any compen­
sation to the plaintiff or some other conven­
ient road or way, except that the road to one- 
half its length and width was given to the 
plaintiff as a private way :—Held, that the 
by-law was invalid for not awarding com­
pensation, and must be quashed. The by-law 
aid not contain any description of the part 
given to plaintiff so as to ascertain its extent : 
—Semble, that for this reason also the by-law 
was invalid. In re Aunts and Township of 
Muriposu, 25 C. 1’. 133.

--------- Compensation—Other Convenient
Way—Provisions of Uy-latc.]—Held, revers­
ing the judgment in 29 L\ V. 210. that s. 504 
of It. S. O. 1877 c. 174—providing that no 
council shall close up any public road, 
” whereby any person will be excluded from 
ingress and egress to and from his lands or 
place of residence over such roads, unless the 
council, in addition to compensation, also 
provides for the use of such person some other 
convenient road or way of access to the said 
lands or residence ”—only applies to cases 
where the only means or convenient means of 
access is over the road closed up. and not 
where there is already another existing way of 
access, though a less convenient one. It is 
not a condition precedent under s. 504 that 
compensation should be provided for in the by­
law closing up the road. In re MoArtlnu and 
Township of Southwold, 3 A. It. 295.

--------- Compensation—Other Convenient
Way—State of.J—The absence in a by-law 
for closing up a road allowance of any provi­
sion for conqiensation nrd for another con­
venient road or way. in lieu of the one 
closed up. is no ground for setting aside 
the by-law. for the compensation may be in 
money or some other means outside the by­
law. and there may be a convenient road al­
ready in existence, or it may be provided by 
a set ta rate by-law. Where, on such applica­
tion, the evidence was contradictory as to 
whether such substituted way was fit for 
travel or not. the court suggested the issue 
of a mandamus and the employment of some 
competent person to inspect and report, by
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which the true state of the road might be 
determined. In re Thurston and Township 
of Vendant, 25 C. P. 539.

----------Enforcement — Injunction — Legal
Validity—Other Convenient Way—Compen­
sation—Delay — Arbitration — Public Inter­
est.]—Although the court of chancery lias 
power to restrain the enforcement of a by-law 
of doubtful validity until the applicant has 
had an opportunity to move in a court of 
common law to quash it. it has no general 
jurisdiction to test its legal validity. The omis­
sion in a by-law which closes up a road to pro­
vide for the lands abutting thereon some other 
convenient rond or way of access, under s. 422 
of the Municipal Act of 1873. does not ren­
der it void, but only subject to lie quashed 
upon application to one of the superior courts 
of common law within a year. Where, there­
fore. a bill was filed three years after the 
passing of such a by law. seeking to have it 
declared invalid, and asking for compensa­
tion : — Held, that the court of chancery 
had no power to interfere. Held. also, 
that under s. 373 the only mode of fixing 
the compensation was by arbitration. At 
the hearing it was agreed that the corporation 
should keep open two rods of the rond at 
the north-west corner of the plaintiff’s land 
ns part of the public road, ami that the 
plaintiff's claim to have the whole road 
kept open should drop: whereupon a de­
cree was made perpetually enjoining the de­
fendants from closing up the two rods :— 
Held, that the consent could not give power 
to make such n decree, for under the statute 
the corporation could not thus deprive itself 
of the power to close up such road, if the 
public interest should so require. Vandccar 
v. Township of East Oxford, 3 A. R. 131.

---------  Motion to Quash — Objection —
Status of Applicant—Satire—Compensation

Provisions of By-law Private Interests.]
On an application to quash a by-law clos­
ing up a road :—Held, that it was not open 
to the applicant to object that the road in 
question was a private way over one C.’s 
land, because the applicant himself had treated 
it as a public highway, and had caused (’. to 
be convicted several times for obstructing it. 
Held. also, that the evidence shewed that the 
applicant had due notice of the intention to 
pass the by-law. Held, also, following In re 
McArthur and Township of South wold. 3 A. 
1J. 295, that the deprivation of the use of the 
road by the applicant, if the by-law had that 
effect, was a subject for compensation only, 
which need not be provided for in the by-law. 
It appeared that the only persons interested 
in the maintenance or closing of the road were 
the applicant and who was instrumental 
in having it passed. The township council 
consisted of five members, of whom C. was
one, t h.- concurrent votes of three of whom 
were necessary to the passage of a by-law. 
The by-law here received three votes, includ­
ing C.’s:—Held, that the by-law could not lie 
upheld, for that C.’s interest in its passage, 
which was apart from that of the public, 
disentitled him from voting. Held also, that 
it was objectionable ns being passed to serve 
private interests, and not boni! fide in the 
interests of the public. In re 1 ash on and 
Township of East llawkesbury, 30 C. I\ 194.

--------- Public Highway by I'scr—Pur­
chaser from Owner. |—Where a road was laid 
out over land by the owners thereof, and was 
so used by the public, without interruption.

for 30 or 40 years :—Held, that it had become 
a public highway, and could not be stopped 
up by by-law of the municipal council, par­
ticularly at the instance of a purchaser from 
one of such owners of the land, with know­
ledge, too. on his part, of the existence of 
the road. Remarks as to the construction and 
effect of 29 & 30 Viet. c. 51, s. 320. which pro­
vides that no council shall close up any high­
way whereby any person will be excluded from 
ingress and egress to and from his lands and 
place of residence over such road. Moore v. 
Township of Esquesing, 21 C. 1*. 277.

County Road—Jurisdiction — Owners of 
Lands not Abutting.]—The corporation of the 
town of Tilsonburg passed a by-law to close 
up 250 feet of a street within its limits, called 
Cranberry street, substituting therefor new 
streets: the street forming part of a royd run­
ning through different townships in the county 
into the town :—Held, that the county had 
not sole jurisdiction over the whole road, but 
that the town had jurisdiction over the part 
within its limits, and therefore had power 
to close it up. Held. also, that s. 320 of the 
Municipal Act of 1800. 29 & 30 Viet. c. 51. 
does not apply to persons whose lands do not 
abut on tin* portion of the road closed, al­
though they may have lands on another part 
of it. He Falle and Town of Tilsonburg, 23 
C. 1*. 107.

See Itegina v. Moss, 5 Ex. C. R. 30.

11. Timber on Road Allowances.
Sale of — Hy-law Authorizing — District 

Council. ]— A district council had no power un­
der 4 & 5 Viet. c. 10, to pass a by-law author­
izing a township council to sell and dispose 
of trees growing upon the allowances for 
roads. iV:c. Cochran v. Rising, 3 C. P. 440.

Trespass -Right of Action — Ify-law.] — 
Held, that a township corporation, without 
having passed any by-law on the subject, could 
maintain trespass for cutting and carrying 
a wav trees upon government allowances for 
roads: for the power to pass by-laws for pre­
serving or selling such trees gave them also 
the right to recover from a wrongdoer their 
value, which right might be exercised without 
any by law. Township of Burleigh v. Hales, 
27 V. O. R. 72.

---------  Right of Action — By-law — Li­
censee of Crown.] — Licensees of the Crown 
of timber limits, covering allowances for 
roads, are not liable to be sued for cutting 
timber on such road allowances under the 
authority of the Crown, when no steps have 
been taken by the municipality to pass a by­
law dealing with such timber. Toxcnship of 
Burleigh v. Campbell, 18 C. P. 457.

Held, affirming the judgment in 20 C. P. 
309. that municipal corporations are entitled 
to the timber and trees growing upon the ori­
ginal road allowances, though, in order to dis­
pose thereof by sale, or to prevent or punish 
trespassers, a by-law or by-laws must neces­
sarily be passed : and that therefore an action 
will lie. at their suit, for cutting such timber, 
against timber licensees of the Crown, even 
though the licenses were granted before the 
passing of the by-laws, the licensees at the 
time of cutting having had notice of the by­
law. Held, that the licenses granted to the 
defendants in this case did not authorize them
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to cut and carry away the timber and trees j streets. Osborne v. City of Kingston, 23 0.
from the road allowances in question. Town- j It. 382.
ship of Barrie v. Oillics, 21 C. 1*. 213. ___

12. Other Cutes.
Dissolution of United Counties

.1 lulling Raid for ltoods — Recovery from 
'! Hunships.] Held. that, under 14 & 15 Viet, 
c. 5. e. and 12 Viet. c. 78» e. 15, the county
of Wellington might maintain actions against 
the townships of Wilmot and Wellesley re­
spectively for moneys paid on account of the 
i, ii||i|i and 1 hmdns Hoad, ns well by the 
united counties of Wellington and Grey before 
the dissolution as by Wellington afterwards. 
As to the first mentioned payments. 12 
Viet. c. 78. s. 15, must be taken to allow such 
recovery notwithstanding the technical rule 
of law against assignment of debts. Held, 
also, that on the special count any part of the 
debt actually due for such roads might be re­
covered, though it had not yet been paid. 
Qua*rc. whether the county could have en­
forced payment by levying a rate on these 
townships. County of Wellington v. Town­
ship oI Wilmot, County of Wellington v. 
l oin,ship of Wellesley, 17 U. C. II. 82.

Purchase of Government Roads—De­
bentures—Uy-law—Submission.] —A county 
council has power, under S. V C. c. 54, 
s. 22<i. to contract with the government for 
tin* purchase, at a price beyond $20,000. of 
any public works, roads. &r„ in Upper Can- 
.i-l;i. .mil to issue debentures for the payment 
ihereof in twenty years, without a by-law to 
authiii i/.e the same. Semble, that if it be 
ihuii'Jit desirable to pass such a by-law, it 
need not he first submitted to the ratepayers 
; i as-ent thereto. ('. S. ('. c. 28. s. 70. speci­
ally authorizes the sale to any municipal 
'"'incil by the government of the public roads 
l> ng heviiml the limits of such municipality. 
In re O .\ici and Counties of York und Reel, 
15 C. 1‘. 240.

Removal of Obstructions -Company's 
Rond- By law—Uofivic/i'o».]—Held, that the 
sfeeinl rights and privileges conferred on the 
St. Catharines. Thorold. and Suspension 
I fridge Road Company, who had constructed 
their road over what had previously been a 
highway, under 12 Viet. c. 84, s. 22. did not 
take away the general powers possessed by the 
: 'inicipalities through which it passed, ns to
I In* removal of obstructions. Where, tfiere- 
f'Tc. the defendant was convicted by tlie police 
i i iL'istrate for the town of Clifton for un­
lawfully incumbering a street in the said 
'"'vu. being a portion of the road in question, 
by placing and leaving thereon a cart used by 
him for taking likenesses, contrary to a by­
law of the said town, the conviction was sus­
tained. Regina v. Davis, 24 C. P. 575.

Removal of Weeds. 1—Municipal corpor­
ations are not “owners” or " occupants ” of 
highways in their municipalities within R. S.
II 1887 c. 202, "An Act to prevent the 
spread of noxious weeds.” &c.. nor does the 
word “ land ” therein include street or high- 
" ay. The appointment of an inspector under 
11 Act being discretionary with the council

I'-'s petitioned for by the necessary number 
"f ratepayers, and that of an overseer being
I'ogether discretionary, in the absence or such 

appointments no duty is cast on the council 
to cut down noxious weeds growing in the

V. Highways—Obstruction of.

1. Indictment for.
Conviction for Nuisance — Assumption 

of Rond by Company,I- The defendant, having 
built a row of shops coming up to the high­
way, erected a platform in front of them upon 
the highway, and raised about three feet 
above it. with a flight of steps leading down 
from one end and into the side road which 
intersected it. The road on which the shops 
were, had been a public highway for forty 
years until about fifteen years before the 
erection of the platform, when it was 
gravelled by a joint stock road company, 
who had since kept it in repair and collected 
tolls. The defendant was convicted on an 
indictment for thus obstructing the highway, 
the jury having found that the platform was 
in fact a nuisance :—Held, that the convic­
tion was right, and that the road being a 
highway, its assumption by tin* road company 
was no answer to the indictment. Regina v. 
Davis, 35 U. C. R. 107.

--------  Judgment—Abatement — Fine.] —
Defendants were indicted for a nuisance in 
obstructing a highway by improper construc­
tion of their road in crossing it. and were 
convicted oi» a nisi prius record. Nothing 
having been done to abate the nuisance, the 
prosecutors moved for judgment on the con­
viction. No affidavits were filed, nor did any 
one appear in opposition. Judgment was 
therefore given sentencing the defendants to 
pay a line of £100 to the Queen and to abate 
the nuisance. Regina v. (Jrand Trunk R. M'.
( o„ 17 ü. c. B. MB.

-------- New Trial — Appeal — Evidence.]
—The defendant was convicted at a re­
corder’s court upon an indictment for 
a nuisance in obstructing a highway. 
The evidence was contradictory, the re­
sult of the verdict being to shew that 
lie and several others, whose houses and 
enclosures had been standing for several years, 
were encroaching on a street. A new trial 
having been refused, the court, on appeal, con­
sidering the importance of the case, and that 
the grounds of the judgment below were not 
given to them, directed a new trial, contrary 
to the usual rule, which was affirmed, that 
such appeals will not lie entertained upon 
questions of evidence. Regina v. McLean. 22 
U. C. It. 443.

Conviction for Overflow—Existence of 
Highway.] — Defendant, being indicted for 
overflowing a highway with water by means of 
a mill dam maintained by him, objected that 
there was no highway, and could lx* no convic­
tion, because the overflowed road, which "as 
an original allowance, had been in some places 
enclosed and cultivated. It was used, how­
ever. at other points, and those who had en­
closed it were anxious that it should be open­
ed and travelled, which they said was im­
possible owing to the overflow. The overflow, 
too, was at other parts than those so en­
closed :—Held, that a conviction was clearly 
right. Regina v. Lees, 21) U. C. It. 221.

Costs—Acquittal.]—See Regina v. Hart, 
46 U. C. R. 1.
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—------- Fine — Previous Conviction — /ft»

Judicata.]—Where n ib>fendant had l>evn con­
victed of a nuisance in obstructing a certain 
highway by a fence, and, after removal of 
such fence by ilie sheriff under process, re­
placed it upon the same highway, though not 
in precisely the same line as before :—Held, 
that the former conviction was conclusive 
against defendant as to the existence of the 
alleged highway, and that lie could not again 
raise the question on this indictment for 
obstructing the same highway. Where the in­
dictment was removed into a superior court by 
the prosecutors : — Held, that the defendant 
was not liable to costs ; but the court ordered 
that one-third of the line imposed should go 
to the prosecutors, and suggested that the 
government might on application order the 
remaining two thirds to lie paid to them, the 
whole line being less than their costs incurred. 
Rcyina v. Jackson, 4U U. C. It. 200.

----- — Fine—Township—Prosecution by.]
—A township municipality prosecuting an in­
dictment for obstructing a highway in the 
township, which indictment had been removed 
on the defendant's application into a superior 
court, and the defendant convicted thereon :— 
Held, to he “ the party aggrieved ” within 5 & 
0 Win. & M. c. il, s. 3 ; and the defendant, 
having to pay their costs and his own. amount­
ing to over $400, was fined only $1. Key inn 
V. Cooper, 40 U. C. R. 204.

--------  ï'azoftoa.]—Upon an application
for a rule to tax the costs of proceedings on 
indictment under 5 & 0 Wm. & M. c. 33. and 
that they should he allowed to a particular per­
son, the court refused the rule. A side bar 
rule is granted in England to tax those costs 
as a matter of course, but this application 
wont further. Regina v. Cordon, Rtgina v. 
Hobson, 8 C. P. 58.

General Verdict—Question Submitted— 
Interference by Court—Certiorari.\—On an 
indictment for nuisance judgment had been 
arrested, and a second trial had, in order to 
take the opinion of the jury on a particular 
question which the court thought material. 
The jury upon the second trial found a general 
verdict of acquittal without answering such 
question, which was submitted to them by the 
Judge. The indictment had not lieen re­
moved by certiorari, and it was held, there­
fore, that the court could not interfere by stay­
ing the entry of judgment until a new in­
dictment could be preferred. Semble, that the 
jury had a right to find generally as they 
did. Regina v. Spence, 12 U. C. II. 510.

Nuisance —• Lowering tirade—Statute.] — 
Where a street ran into a rond allowance, but 
did not cross it. and defendants, being incor­
porated under 1(1 Viet. c. 11M». for gravelling 
the rond, so far lowered the level, in order to
gH the grade prescribed by the statute, as to
make the approach from this street impass­
able :—Held, that they were justified in so 
doing, and not guilty of a nuisance in obstruct­
ing the street, or obliged to restore the ap­
proach. Iteyina v. Woodstock and bercham 
Plank and (Jravel Hoad Co., 18 U. C. R. 49.

Permitting; Embankment in High­
way — Consent to Original Erection — Re­
moval of Water—Verdict— Leave Reserved.] 
— About thirty-five years before indictment 
one S., with the assent of the then road cn.n 
missioners. built a dam or embankment eigh­
teen feet wide along the line of road, where

there was a valley and creek, being allowed 
therefor five years' taxes and statute labour. 
This embankment was used for the purpose of 
his mill and for the highway. Nothing was 
said as to who should keep it in repair, and 
statute labour was afterwards done upon it 
as elsewhere. The embankment having be­
come too narrow and unsafe, the defendant, 
the owner, was indicted for putting the em­
bankment mi the highway, and permitting it 
to remain there, as an obstruction : — Held, 
that the indictment would not lie. for he could 
not. under the facts stated, be compelled to 
remove the embankment, though he might be 
required to remove any water collected on the 
highway there, and indicted for neglect to do 
so. or might be liable in a civil action for the 
injury thus done to the embankment, (jutere, 
whether upon such an indictment tried on the 
civil side, and a verdict for the Crown, a 
verdict can be entered for the defendant on 
leave reserved. The proper course is, to re­
serve a case under C. 8. U. C. c. 112. Regina 
V. Fitzgerald, 39 U. C. R. 297.

See post 3 (b).

2. Removal of Buildings.

Building on Road Allowance. |—See
1IcXab v. Township of bysart, 22 A. It. 508.

By-law — Injunction.]—In an action to 
restrain the defendants from enforcing a by­
law to com lie I the plaintiff to remove a veran­
dah projecting some distance over one of the 
streets of a town, it was held, on the evi­
dence, that the verandah had been built after 
the street had been dedicated and laid out, and 
that it was therefore an unlawful obstruc­
tion : but. as it had been in existence for a 
great many years and ns no special necessity 
for its removal was made out, the court re­
fused to grant the defendants a manadntory 
injunction against the plaintiff for its removal, 
leaving them to enforce their by-law in such 
way as they should be advised. Caldwell v. 
Town of halt. 27 A. li. 162.

Existence before Dedication — Com­
pensation.]—The right of the public to the 
free anil unobstructed use of a street cannot 
be taken away by the existence of an obstruc­
tion at the time when the street is dedicated ; 
nor is the occupier of a house which con­
stitutes such obstruction entitled to compensa­
tion from the municipality for its removal. 
Brown v. Town of Edmonton, 23 S. C. II. 308.

Petition—/-.’videnec.]—R.v s. 454 of the 
charter of the city of Halifax, any person 
intending to erect a building upon or close 
to the line of the street, must first cause such 
line to be located by the city engineer, and 
obtain a certificate of the location; and, if a 
building is erected upon or close to the line 
without such certificate having Issm obtained, 
the supreme court, or a Judge thereof, may, 
on petition of the recorder, cause it to be
removed. A petition was presented to a
Judge, under this section, asking for the re­
moval of a porch built by It. to his house on 
one of the streets of the city, which, the 
petition alleged, was upon the line of the 
street. A port'll bad been erected on the same 
site in 1855 and removed in 1885 : while it 
stood, the portion of the street outside of it, 
and since its removal the portion up to the 
house, had been used as a public sidewalk ; on 
the hearing of the petition the original line
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of the St root could not lie proved, but the 
,ludge In-Id that it wits close to the line so 
11S.-.I I.v the public, and ordered its removal :

lleid. that the evidence would have justified 
the Judge in holding that the porch was upon 
the line, but having held that it was close to 
tie- line, while the petition only called for its 
removal ns upon it. his order was properly re- 
versed. < it u of Halifax v. Reeves, 23 S. C. 
It. 340.

Statute—Exception—Compensation.] — A 
statute confirming a survey of a town pro­
vided that houses built before a named date 
need not he removed though encroaching upon 
streets as ascertained by such survey, but 
that this "shall not apply to any fence, steps, 
plat form. sign, porch, or projection attached 
to any such dwelling house:”—Held, that a 
verandah of wood, resting on stone pillars, 
having its own roof, and firmly attached to 
such a house, was an integral part of the 
hou-c. and not a porch or projection attached 
to it, and need not he removed under the Act. 
Held, also, that the position of the house and 
verandah did not debar the owner from apply­
ing for compensation under the Municipal 
Ai t for damage sustained, within s. 448 of that 
Act, by lowering the grade of the street in 
front. U illiams v. Town of Cornwall, 32 O. 
K. 265.

five also post 3 (b).

3. Suits and Actions.

(a) Action at Laic—When it Will Lie,
By Municipality against Railway

Company—Special Damaac.] — The plain­
tiffs, a township municipality, declared that 
they were proprietors of a certain public road 
between two concessions of said township, and 
complained that the defendants, in construct­
ing their railway, so negligently and unskil­
fully made certain drains as to greatly injure 
said road and compel them to expend large 
sums in repairing same : — Held, declaration 
good, as shewing a special injury to the plain­
tiffs sufficient to sustain the action : for 
though as a municipality they were not pro­
prietors of the road, yet it might have been 
purchased by them from some joint slock com­
pany. or otherwise. Township of Sur nia v.

Western It. It . t o., 17 U. C. It. to.

By one Private Person against An­
other—Special Damage.] — To maintain an 
action for obstructing a public way. the plain- 
nil' must shew some substantial damage pecu­
liar to himself, beyond that suffered by the 
rest of the public who use the way. The 
plaintiff here proved no such damage beyond 
being obliged, in common with every one else 
who attempted to use the way, to pursue his 
journey by a less direct road :—Held, follow- 
i: -r \Vinterbottom v. Lord Derby. L. K. 2 Lx. 
31H. that he had no right of action. At the 
trial defendant raised no objection on the 
above ground, but denied the existence of the 
lil’gcd highway, and the jury found in his 
favour : — Held, that he might, nevertheless, 
support his verdict on this ground, it being ad­
missible under " not guilty.” Baird v. Wil- 
non, 22 C. I*. 491.

By Private Person against Munici­
pality—Special Damage.]—In an action for 
obstructing a road, the plaintiff declared that

he was possessed of a certain close, and by 
reason thereof was entitled to a certain way, 
which lie charged the defendants with ob­
structing. The defendants traversed the right 
of way set up: Held, that the plaintiff was 
bound to shew an easement as alleged, and 
could not proceed for the obstruction of a 
public highway: and. even if he could, no 
special damage was alleged, without which he 
could not sue as a private individual. Fisher 
v. Township of Vaughan, 12 U. 0. it. 65.

By Private Person against Railway 
Company —Special Damage.]—The plaintiff 
owned land on Railway and Inchboy streets 
in the city of Hamilton, the former of 
which streets ran northwards to Bur­
lington Bay. Defendants owned the land 
along the shore of the hay and on both sides 
of Railway street, as far as the damage com­
plained of extended, and in the construction of 
their depots cut away the end of the street at 
the shore of the bay. making an embankment 
and preventing egiess to the northwards:— 
Held, that the plaintiff could not sue for this, 
for no private injury was proved, and no 
damage could therefore be claimed. Jarvis 
v. tin <il W i sh rn It. U . Co., 8 C. I*. 116.

Proof of Injury Peculiar to Plain­
tiff.] — See Ward v. tinnt Western B. 
W, ra.. 18 V. 0. R. 815: Small v. Grand 
Trunk It. IV. Co.. 15 V. C. R. 2S3 : ./arris v. 
Great IVcgfmi It. IV. t'o.. 8 C. P. 113 : It town 
v. Toronto anil Nipissing'R. IV. Co., 20 f\ P. 
204»; Hamilton and Brock Hoad Co. v. Great 
West,,,, H. IV. Co., 17 V. C. R. 507 : Cures 
v. Hall. 211 V. C. R. 472; Baird v. W ilson. 22 
C. P. 401.

(b) Injunction.

Bill of Complaint — Pleading — Suffi- 
cieneg of \negations.]—Where n bill by a 
municipality, seeking to restrain the defend­
ants from obstructing n highway, in one para­
graph alleged that the defendants “ have 
fenced or allowed the same to be fenced." and 
in another paragraph that they were " in the 
occupation and possession of the said side 
line . . . and have prevented and still 
prevent the inhabitant . . . and the pub­
lic at large from travelling on and over the 
said line . . . and have refused and still 
refuse to open the said line or to allow the 
plaintiffs to do so.” and that the defendants 
claimed to he entitled to the road :—Held, 
on demurrer for want of equity, that the 
allegations taken together were sufficient to 
entitle the plaintiffs to the relief; although, 
had the only allegation been that the defend­
ants had " fenced or allowed the same to Is* 
fenced," it would not have entitled the plain­
tiffs to the injunction prayed for. Township 
of McKillop v. Smith, 24 Ur. 278.

Information—Pleading — L’Mccrfnin/y.] 
— An information to restrain a nuisance, 
caused by the erection of a fence on a public 
highway, alleged that ‘‘ the defendants or some 
or one of them ” had put up such fence :— 
Held, had on demurrer, as being too uncertain 
an allegation as to who had committed the act 
complained of. Attorney-Gcncral v. Boulton, 
20 Ur. 402.

Municipal Corporation — Private Per­
son—Special Injurg to.J—A municipal cor­
poration. although it has, under the statute.
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full powers conferred upon it of opening, 
making, or stopping up roads, streets, ana 
other communications, is not nt liberty to 
place obstructions thereon whilst retained ns 
roads or streets. Where, therefore, it was 
shewn that the corporation of the town of 
Cornwall was constructing a weigh scales on 
a corner of the principal street in the town, 
which would have caused a special injury to 
the plaintiff, who kept a store at such corner, 
the court, at the instance of the plaintiff, re­
strained the construction on the ground of 
nuisance. Clino v. Cornwall, III fir. 120.

--------  Remedy by Hill.]- A municipality
may file a hill to compel a railway company 
to put streets ami highways improperly 'tra­
versed by their line of railway in good repair, 
and will not be restricted to proceedings by 
indictment or information. Fenelon Falls v. 
I ictoria R. U . Co., 20 (ir. 4.

An action for an injunction may be main­
tained by a municipality to restrain the ob­
struction of a highway. They arc not con- 
lined to the remedy by indictment. Fenelon 
Falls v. Victoria It. W. Co.. 2U <!r. 4. ap­
proved of. St. I invent v. Greenfield, 15 A. It.

--------  Remedy—Declaratory Judgment.]—
A municipal corporation has the right to have 
it declared, as against a private person, 
whether or not certain land is a public high­
way, and whether such person has the right to 
possess, occupy, and obstruct the same. And 
in an action brought by the municipal cor­
poration for tlie purpose, a declaration may 
be made according to the facts, and the de 
fendant enjoined from possessing or occupy­
ing the land so ns to obstruct the use of "it 
ns a public highway. Fenelon Falls v. Vic­
toria It. W. Co.. 211 fir. 4. followed. Gooder- 
hnui v. City of Toronto. 21 < t. It. 120. lit A. 
It. <141. applied and followed. City of To­
ronto v. Lor8eh. 24 O. It. 227.

Private Nuisance — Railway—P rotter t y 
Oirncr.]—A railway company being about to 
construct their line along a public street, a bill 
was filed by the owner of property in front of 
which it would pass, to restrain the construc­
tion of the road, on the ground, as alleged, 
that his property would be thereby greatly 
depreciated in value from divers causes, and 
rendered greatly less eligible from the incon­
venience and danger occasioned by the cars 
running immediately in front thereof, and the 
present traffic be diverted from that part of 
the road:—Held, that the injury as alleged 
did not amount to a private nuisance, and 
therefore the complainant was not entitled to 
an injunction. Held, also, that, as the injury 
was not irreparable, the court would not. if 
otherwise in favour of the plaintiff, have 
granted the application. Maya- v. London 
mut Port Stanley R. U". Co., <> <lr. 170.

Relief Prayed by Defendant—Trespas­
sers.]— In a suit brought to have boundaries 
declared, the defendants claimed the right to 
an injunction to restrain the plaintiff from 
retaining the use of a road along a portion 
of the shore of Muskoka bay. It appeared 
that the road in question was of great public 
utility and benefit; that the defendants were 
not riparian proprietors, there being a road 
allowance laid out along the shore between 
their lands and the waters of the bay; and 
that the defendants had built their mills— 
one partly in the waters of the bay and part­

ly on the public highway, the other in the 
navigable waters of the bay: Held, that the 
defendants were to be treated as plaintiffs 
seeking relief by bill, and, following Giles v. 
Campbell, HI Gr. 22(1, that being themselves 
trespassers, they were not entitled to any re­
lief against the plaintiff. Coekburn v. Foyer, 
24 Gr. 400.

See Caldwell v. Town of Galt. 27 A. It.
102.

(c) Liability for Obstructions.
[A'ce, also, post VII. 0 fb).]

Municipal Corporation—Lease of Mar 
ket in .Street—Covenant against Interference 
—Ry-law Authorizing Deposit of Ituilding 
Materials.]—See Reynolds v. City of Toron­
to, 15 C. V. 270.

--------  Obstruction by Wrongdoer—Injury
to Traveller — Contributory Négligence.]— 
Municipal corporations are responsible for 
damages caused to travellers by obstructions 
placed upon the highway by wrongdoers, of 
which the corporation have or ought to have 
knowledge; and the road is out of repair 
when, b.v the existence of such obstructions, 
it is rendered unsafe or inconvenient for 
travel. In this case telegraph poles, intended 
for the construction of their line, had been 
laid by a telegraph company upon the high­
way, encroaching upon the travelled portion. 
The plaintiff was ls*ing driven by one F. 
along the road in a sulky in the daytime; they 
had passed several of the poles safely, but 
both were at the moment looking at an ob­
ject off the road, and the sulky running 
against a pole upset and injured the plaintiff. 
It was proved that the pathnmster knew of 
the poles being there. The court being left to 
draw inferences as a jury :—Held, that the 
driver was guilty of contributory negligence, 
and that the plaintiff, therefore, could not re­
cover, although the defendants would other­
wise have been liable. Castor v. Township of 
L'abridge, 55» V. C. It. 113.

--------  Obstruction by Wrongdoer—Injury
to Traveller—Negligence — Pleading.]—The 
first count of a declaration, after averring 
defendants' duty to keep a street in repair, 
alleged that they so negligently preserved and 
kept the *nme. and so wrongfully, negligently, 
and improperly permitted a waggon to be and 
remain thereon for a long time, to wit. for 
the space of one month, contrary to their 
duty, that thereby the street became and was 
unsafe for the liege subjects. &c„ to drive, 
pass, and repass with their horses and car­
riages. &c., and the plaintiff lawfully passing 
with iiis carriage and horses, the horses be­
came frightened by the said waggon and ran 
away, and the plaintiff was injured. &c. The 
second count alleged that the defendants 
wrongfully and negligently permitted a cer­
tain waggon to be and remain on the said 
highway for a long space of time, to wit. for 
the space of one month, so as to obstruct the 
same, whereby the plaintiff's horses, while she 
was lawfully passing along the said street in 
her carriage*, were frightened and ran away, 
&c. :—Held, both counts bad. in not shewing 
in what respect the corporation were negli­
gent, or what duty they neglected, for it was 
not stated whether the waggon was defen­
dants', or that it was allowed to remain an un­
reasonable time, or that there was not sufficient
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room left to pass, or in what way such nn i 
object, not of itself likely to frighten horses, 
va used the injury. Rounds v. Toicn of Stmt- 
ford. 25 C. 1*. lii. See 8. 20 C. P. 11.

--------  Obstruction by Wrongdoer—Injury j
Traveller—Remedy over.]—A corporation, 1 

through their neglect in permitting a pile of . 
liimher placed upon the highway by defendant : 
to remain there, became subjected to an ac- i 
i mu by a man whose horse had sustained in- j 
jury by coming in contact with the lumber, 1 
and had damages and costa recovered against j 
them : Held, that the fact of defendant hav- I 
ing so placed the obstruction did not enable j
the corporation to recover from him each
damages and costs ; and a nonsuit was entered. 
Township of Vcspra v. Cook, 20 U. I*. 182.

I'nder their Acts of incorporation the Bell 
Telephone Company are authorized, with the | 
consent of the municipal council interested, i 
and under the supervision of the engineer of 
the municipality, or of such other officer as ; 
the municipal council may appoint, to erect i 
and maintain poles along the sides of any 
street, but so ns not to interfere with the I 
public right of travelling on and using the j 
........ I'nder an agreement with the muni­
cipal council of the defendants, the company 1 
erected a line of poles in one of the streets , 
of the city, one pole being placed in the 
travelled portion of the street. The defen- | 
dants had no engineer, and did not appoint i 
any officer to sujtervise the erection of the 
poles, but there was some evidence that the j 
work had been done under the supervision of 1 
an officer of the defendants known as the | 
“street surveyor,” who discharged the duties 
usually discharged by an engineer of a muni­
cipality. The pole was allowed to remain in 
the street for several years, and the plain- ; 
i ill's were injured by coining into collision with 
it, while lawfully using the street :—Held, af- 
tirming the judgment in 29 O. It. 518, that 
the pole was an illegal obstruction in the 
highway, which was therefore out of repair 
within the meaning of the Municipal Act, and , 
that the defendants, having neglected to re-

.... ii. were liable in damages. Held, also, j
reversing the judgment on this point, that the 
pole had not been erected under the super­
vision of the proper officer, and that the de­
fendants were entitled to indemnity from the 1 
Ib-ll Telephone Company. Atkinson v. City 
of > hat ham, 20 A. It. 521. See Hell Tele­
phone Co. v. City of Chatham, 31 S. C. It. 01.

Private Person—Incumbering Streets— 
(miniane< of Municipality Fermttting.]—By 
4 Wm. IV. c. 23. the corporation of the city of j 
Toronto are empowered to regulate and pre­
vent the incumbrance of the streets: and a !
1 11Y ordinance, allowing persons building | 
houses to occupy a certain portion of the ; 
s"',,,,ts with their building materials, is good ; | 
but any person who is building leaving those 
materials in the streets under that ordinance 
must provide lights in the night, or he will | 
bo responsible for any accident that may oc- j 
cur from his neglect. Hervey v. French, E. T.

Bonn v. Bell Telephone Co.. 3ft O. It. 
Ct"• ; Fairbanks v. Great Western R. IV. Co., 
v-> I . C. It. 523.

4. Summary Convictions.
Continuing Fine.]—Conviction by a 

magistrate for obstructing a highway, and

order to pay a continuing fine of $5 per week 
until the removal of such obstruction : -Held, 
bad. Regina v. Huber, 15 U. C. It. 589.

Municipal By-law—Vehicle on Side, 
walk.]—The use of a velocipede on a side­
walk. though no one he near it, may lie an 
obstruction, within the provision of a by-law 
that no person shall bv any vehicle inciimlier 
or obstruct the sidewalk. Regina v. Flummcr, 
3ft U. C. It. 41.

A bicycle is a “ vehicle.” and riding it on 
the sidewalk is “incumbering” the street 
within the meaning of s.-s. 27 of s. 4!MS of the 
Consolidated Municipal Act, and of a by-law 
of a municipality passed under it. A certio­
rari to bring up a conviction under the by­
law was refused, llegina v. Plummer, .Ti !'. 
C. lt._41, approved. Regina v. Justin, 24 O.

Sec Regina v. Davis, 24 C. 1*. 575.

VI. Highways — Patiimasters. Commis­
sioners, and Overseers of.

Authority—Liability of Muninpality— 
Statute Labour.]—In trespass against a muni­
cipal corporation for the act of their path- 
master in causing statute labour to be per­
formed on certain land of the plaintiff, alleged 
by defendants to be an original allowance for 
road, it appeared that the pathmaster acted 
under an order written by the clerk, by the 
direction of the council while in session — 
Held, sufficient to hold the corporation liable, 
and that a by-law was not necessary. Scvill 
v. Township of Ross, 22 C. I*. 487.

Disqualification of, as Members of 
Municipal Councils. | See Regina , x rel. 
Richmond v. Taggart, 7 L. J. 128 : Regina ex 
rel. Armor v. Coste, 8 I,. .1. 29ft; Regina ex 
rel. McMullen v. DeLislc, 8 L. J. 291. See, 
also, Regina ex rel. Ferris v. / 1er, 15 C. L. J. 
158.

Jurisdiction—Excess—Opening Streets— 
Flan—Action—7'ime.J—Defendant, a path- 
master, without any instructions from the 
municipal council, and in defiance of the 
plaintiff's warning, threw down the plain­
tiff’s fences and ploughed up his land, in order 
to open up streets which were laid down ou 
a plan of part of the plaintiff’s land, made by 
a former owner, and found in the registry 
office; the plan was not marked registered or 
filed, no sale was shewn to have been made 
according to it, and the streets had never been 
oiHjned or used :—Held, that defendant was 
not acting within his jurisdiction, and was 
liable to trespass. The act complained of 
was done on the 5th November, 1874, and 
the action was commenced on the 5th May, 
1875 :—Held, in time. Crooks v. Williams, 
39 U. C. K. 530.

Notice of Action to.]—See McFarlane v. 
McDougall, 3 O. S. 73; Helliwcll v. Taylor, 
lti U. U. It. 279.

See, also, post VII. C.

VII. Highways—Repair of.

1. Generally—Liability to Repair. 
Bridges.]—See ante I.
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Government Rond Board of Works-- 

Direst ing of Control. | - Hv i> Viet. c. 38. s. 
23, the road in question, for nil injury result­
ing from tiie non-repnir of u portion of xvhieli. 
passing through defendants’ incorporated 
limits, they were sought to he made liable, 
was placed under the control and manage­
ment of the hoard of works, and by 13 & 14 
Viet. e. 15. the government had power to di­
vest the hoard of works of such control by 
proclamation in the Provincial Gazette, where­
upon the road again became under the con­
trol and management of the local municipali­
ties in which it was situate. In 1 s.'i 1 the 
county council by by-law assumed the road 
under the Municipal Ad. and kept it in re­
al ir until 1858. when they repealed the by- 
nw. From that time down to the occurrence 

of the accident which caused the injury com­
plained of, a period of twelve years, the de­
fendants undertook the duly of repairing the 
road, which was within their limitsHeld, 
that it was to be presumed that the board of 
works bad been in due form of law divested 
of all control and management of the road, 
and that the piece in question bail properly 
passed under the jurisdiction of defendants, 
and that they were bound to keep it in repair. 
Irwin v. 1 illage of Bradford, 22 C. P. 18. 421.

--------  Colon iza tion—Procla m a tin n—.1/ u n i
cipulity.] — Held, that a prohibition would 
not lie in this case, the title to the road upon 
which the injury complained of arose, not be­
ing in question, the road being a colonization 
road built by the government before the or­
ganization of the townships of Medora and 
Wood as a municipality, and the question aris­
ing not being one of title but of liability to 
keep in repair a road so built. The road in 
question was a colonization road vested in 
“ the Crown or in a public department or 
board." which had not been renounced by pro­
clamation, and the municipality were not 
bound to repair it. In re Knight v. Town­
ships of Medora and Wood, 11 U. It. 138, 14 
A. It. 112.

-------- Transfer to Count}/—Sidewalk Laid
ly City.1—C. S. U. C. c. 28. sched. A. de­
clares that the Kingston road east of the 
river Don shall not be held to be within the 
city of Toronto or liberties thereof, but shall 
remain under the control of the commissioner 
of public works, or of any person to whom it 
may be transferred by order of the governor 
in "council. The defendants purchased this 
road from the government, and with their per­
mission. express or implied, the city put 
down a sidewalk upon it :—Held, that defen­
dants were liable for the state of the road 
and sidewalk : and a verdict having been ren­
dered in favour of the plaintiffs in conse­
quence of an injury sustained by the female 
plaintiff in falling on the sidewalk, which was 
out of repair, the court refused to interfere. 
Bennett v. County of York, 43 U. C. It. 542.

--------  Transfer to Town.]—The road in
question, which run through the town of 
Whitby, was part of a macadamized road 
made by the government before 13 & 14 Viet, 
c. 14, and afterwards transferred to the plain­
tiffs :—Held, that under 13 14 Viet. cc.
14 and 13, the corporation of the town were 
bound to repair that portion of it within their 
limits. Port Whitby, Sougog, Sun cue, and 
Huron Hoad Co. v. Town of Whitby, 18 V. C. 
K. 40. Hut see Regina v. Brown. 13 C. 1\ 
350; St. Catharines Hoad Co. v. (Jardncr, 21 
C. 1\ 100.

Municipal Corporations - 1 ddition to 
Hoad—Dedication.]-—(juaere. whether any 
one can add to a public allowance by dedi­
cation so as to compel the local authorities to 
repair it. He McBride and Township of 
York, 31 V. C. It. 335.

-------- County Hoad — Separated City.]—
Held, that the legislation and proceedings 
thereunder, set out in the judgment of the 
court, relating to the Queenston and Grimsby 
road and the city of St. Catharines, did not 
make the city liable to pay to the county of 
Lincoln any part of the expenditure of the 
latter in connection with that road. Effect of 
the withdrawal of city from jurisdiction of 
county, upon roads owned by the county pass­
ing through the city, considered. Regina v. 
Louth, 13 C. 1*. (115, Regina v. Brown, ib. 
35(1, St. Catharines Road Co. v. Gardner, 21 
C. 1\ 100. specially referred to. Vnless spe­
cially retained by statute, the withdrawal of 
a city from the jurisdiction of the county ter­
minates nil liability of tbe former to taxation 
for county purposes. An agreement by a city 
withdrawn from the jurisdiction of the county, 
to contribute towards the maintenance and re­
pair of a county road, is ultra vires the city 
corporation. County of Lincoln v. City of St. 
Catharines, 21 A. R. 370.

-----:— Deflation—Danger in Hcgular Road
—.Vofice.]—A bridge built by the township of 
Yarmouth over Kettle Creek, which crosses an 
original allowance for road, having become 
unsafe, and being only required by a few per­
sons as the most convenient access to the neigh­
bouring town of St. Thomas, the council re­
moved it, and in place of this route repaired 
another road lending to that place, which was 
very little longer. The bridge had been con­
structed obliquely across the road allowance, 
so as to cross the stream at right angles, and 
in order to reach the west end of it conveni­
ently tbe road was widened by taking in a 
small piece of adjoining land, which was al­
ways used ns part of the road, with tbe con­
sent of the owner. E. After the removal of 
tbe bridge it wae impossible, owing to the 
height of the bank, to reach the water on the 
line of the road, and E. made a new road, 
running iu n southerly direction over his prop­
erty, from the brow of the bank to the a...x,
and formed by cutting part of the bank away, 
by which persons continued to descend to the 
river where it was fordable, but the use of 
which the council had never recognized. In 
driving down this roadway, which was narrow 
and steep, the wheels of the carriage in which 
the plaintiffs, R. and his wife, were driving, 
caught in two pieces of timber used as a sup­
port for the roadway next the river, and B.’s 
wife was thrown down the declivity and in­
jured. The plaintiffs had passed the place on 
the day previous and were aware of its char­
acter. and of the removal of the bridge. The 
accident did not happen in the deviation from 
the original road allowance taken in ns road 
for access to the bridge, though in turning off 
the road to go to the creek they passed over 
ihat place:—Held, that defendants were not 
liable, as they were not bound to keep the 
road on which the accident happened in repair. 
Held, also, that while the bridge was used 
their liability for non-repair was not confined 
to the original road allowance, but extended 
to the deviation used in its place as an ap­
proach. Held. also, that the doctrine that 
where a highway is found to be so obstructed 
ns to be dangerous, a traveller may go extra 
viam, passing as near the original road as pos-
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• iM.. wiiH not applicable under the cirrum- 
« ,!, ■ -» .is to make defendants liable. Held,
iiN-'. that there xvas no duty east on defetid- 
:11• -, as regarded the plaintiffs, to put up a

I. - warning persons not to use the road 
down the bank, for the plaintiffs knew the 
plait, and must have perceived that it was 
not a road opened up by defendants. Coggs- 
well v. Inhabitants of Lexington, 4 Cush. 307, 
and Ireland v. Oswego, 13 Kernan 532, dis­
tinguished. Huh well v. Township of Yar- 
„ 4 A. It. 353.

Overseer of Highways.]—Municipal 
- -rporations are liable, under C. S. U. C. c. 
M, s. 337, for neglect to repair roads within 
their jurisdiction : and it is no defence that 
tie y have appointed u proper overseer of high- 
uajs, with means and authority to keep the 
i ,i I in good repair. Col heck v. Township of 
llmntford, 21 V. C. It. 27U.

■--------Reasonable Repair.]—Remarks as
in the dutj of repairing highways, with refer­
ence to the age and population of the town­
ship, the nature of the ground, and all the 
surrounding circumstances; and as to the pro­
per direction to a jury. The only rule that 
citi- lie given is, that the public are entitled 
i « have such n road as under all the circum­
stances they may fairly and reasonably de- 
i: .m-l, and the municipality be called upon to 
provide. In this case, in an action for non­
repair. a verdict for the plaintiff was upheld, 
upon the facts stated in the report. O'Connor 
v. Township of Otonabec, 35 U. C. It. 73.

— Restoration of Road.]—Where in an 
notion brought to compel a municipal corpor­
ation to repair a portion of a road which ran 
along the shore of a lake, it appeared that 
i In' road had been completely submerged by 
the water, so that restoration would be neees- 
'.mv. nul no ordinary reparation could suffice:

Held, that the defendants were not re- 
quiml by law to do the work, McCormick 
V. Township of Relic, 20 O. It. 288.

— Hide Ditch—Railway.]—A railway 
crossed a highway, and in the line of the 
dm It formerly running at the side of the high­
way, and several feet within the limits of the 
highway, the railway company constructed an 
open culvert of square timber about five feet 
deep anu seven feet wide. The plaintiff’, 
walking along the road and crossing the rail­
way, fell into this culvert and was injured :— 
tjiia re, whether the corporation were bound 
to repair this part of the highway. Held, 
that, if so, that would not relieve the defond- 

i'ait bunks v. On at Western R. IV. Co., 
35 U. C. R. 523.

>'<c Oilchrist v. Township of Carden, 2<i C. 
I*. 1 ; Lewis v. City of Toronto, 31) V. C. It. 
313 ; H radie y v. Drown, 32 U. R. 4<i3 ;

• v. Township of Moore. 3 A. R. 002 ; 
Ilislop v. Township of McQillivray, 15 
A. It. 087, 17 S. C. 1t. 471) ; Hubert v. Town- 
" /I "i Yarmouth, 18 U. 1t. 458 ; Travtrsy v. 
Township of Gloucester, 15 O. It. 214; Foley 

■ Township of Hast Rlamboruugh, 20 Ü. It. 
131), 2(1 A. It. 43.

Sec, also, poet 0, 7.

2. Appropriation of Material for Repair,
Cutting Timber on Adjacent Land.]

- Where defendant justifies that the locus in 
Vol. IV. D—234—10

quo was a highway, the averment must he di­
rect. A plea justifying the cutting down trees 
on the adjacent land to repair the highway, 
should mention the number and description of 
Hie trees cut down. (Jrscr v. McMiehael. Tay.

Municipal Corporation lly law —.
.1 ward. 1—Pursuant to a by-law of the town 
of Ingersoll, permitting that municipality to 
take gravel from (Vs land for repairing their 
streets, without mentioning the quantity, the 
award wa.i made that the corporation should 
"pay C. thirty-two and one half cents for 
every load of gravel or stone they should take 
for the repairs of their roads, as and for com­
pensation for the injury done, and that the 
right to take such gravel at this price should 
extend for five years Held, that the by law 
should have defined the quantity of gravel re­
quired to be taken, and the award should have 
fixed the value of such quantify as well as 
the amount to he paid for the right of entry 
to take the same away, and therefore that the 
award was had. In re Town of Ingersoll and 
Carroll, 1 O. R. 488.

--------- By-law—Injunction.]—By s. 55(1.
s. s. 8. of R. S. O. 1SS7 e. 1S4. the council of 
every township is authorized to pass by-laws 
for searching for and taking such timber, 
gravel, stone, or other material or materials 
as may Ik* necessary for keeping in repair any 
road or highway within the municipality :— 
Held, that the meaning of this section K that 
the council may, as necessity arises for their 
doing so. exercise the right to take gravel. &<■.. 
from any particular parcel or parcels of land, 
having first declared the necessity to exist and 
chosen and described the land from which the 
material is to he taken, by a by-law ; and. 
therefore, a by-law purporting to In* passed 
under this section, which authorized and em­
powered the pal hamsters and other employees 
of the corporation to enter upon any land 
within the municipality when necessary to do 
so, save and except orchards, gardens, and 
pleasure grounds, and search for and take any 
timber, gravel. &e„ was upon its fare illegal, 
because it purported to confer upon its offi­
cers wider and more extensive powers limn the 
statute authorized. Held. also, notwithstand­
ing the provisions of s. 338 of R. S. (). 1*s7 
v. 184. that tin- plaintiff was entitled without 
quashing the by-law to an injunction to re­
strain the defendants from proceeding to en­
force the rights they claimed under this by­
law. by entering upon his lands. Rose v. 
Township of li es/ Wawanush, 11) O. It. 21)4.

3. Enforcing Repair by Injunction.

Municipal Corporation - Trespass by 
Railway Company—Frame of Suit.]- A mu­
nicipality may file a bill compel a railway 
company to put streets and highways improp­
erly traversed by their line of railway in good 
repair, and will not be restricted to proceed­
ing by indictment or information. A muni­
cipal corporation filed n bill seeking to restrain 
the defendants, a railway company, from tres­
passing by running their track along one of 
the streets of the municipality without the 
consent thereof, thus impeding traffic in con­
travention of the Railway Act, C. S. C. e. (Ml, 
a. vj. s.-e. l :—Held, that tinder the Municipal 
Act there is such power of management, con­
trol, &c„ given to municipalities, and such a
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responsibility rust upon them ns to justify 
tlirin in intervening on behalf of the inhabi­
tants for the preservation of their rights. 
Semble, but for the language used in Guelph 
v. Canada Co., 4 <ir. tioti, the proper frame 
of the suit would have been by way of 
information in tin* name of the attorney gen­
eral with the corporation as relators. Féne­
lon Falls v. Victoria It. IV. Co., 21) Gr. 4.

Publie Nuisance \ttoriu y-<i>in nil — 
It mi d -/mproper Construction.]—
The court has no jurisdiction on the ground 
of public nuisance to enforce by injunction 
the ordinary repair of a highway, or to re­
strain a road company from suffering a road 
to continue out of repair. Assuming such a 
jurisdiction, the attorney general does not 
seem to be the proper party to sue. The 
court, however, will restrain a company au­
thorized to construct a plank or macadamized 
road from constructing or continuing to con­
struct one of poles. Where such a company 
had already reconstructed part of a road 
(which was out of repair) with poles, without 
any objection on the part of the public, and 
there was contradictory evidence as to the 
finality of the road so made, but it appeared 
that by adzing off the upper side of the poles, 
which lli.- company offered in court to do, the 
road would be rendered sufficiently smooth, 
and that to be obliged to take up the poles 
would ruin the company, an injunction for the 
removal of the poles was refused. Attorney- 
(if ncral v. H exton Plank Road Co., 4 Gr. 
211.

4. Injury by Municipality Draining Highway 
to Keep il in Repair.

(See Municipal Corporations, XII.)
By-law -Xcccsxity far —Pleading—Justi- 

fient ion.] Case against a municipal council 
for overflowing the plaintiff’s land. Plea, that 
the road eastward and westward of the plain­
tiff’s premises was swampy and unsafe : that 
it was tlie duty of the defendants to keep the 
road in repair : and that in performing such 
duty they committed the grievance complained 
of, doing no unnecessary damage :—Held, on 
demurrer, that it was not necessary to aver 
that the act complained of was done under a 
by-law. for that would primfl facie be pre­
sumed. if essential, but that the plea was had, 
as it should have been alleged that the in­
jury was one which the plaintiff was bound to 
submit to, and that no other course would 
have relieved the road from the water. 
Urotcn v. Municipal Council of Sarnia. 11 V. 
C. R. 87.

Necessary Work — Pleading—Inevitable 
Damagt—lly law.] — Plaintiffs sued defend­
ants for wrongfully cutting a ditch in the 
highway, ami thereby overflowing his land. 
1 h-fendants pleaded that they necessarily made 
such ditch in order to repair the highway, do­
ing as little damage as might be, and no more 
than with due care was necessary for the pur­
pose. which were the grievances complained 
of :—Held, bad, for it alleged a necessity to 
cut the ditch, but not that the overflow of the 
plaintiffs' land was inevitable. Semble, that 
it was bad also for not admitting any damage, 
ijua-re, as to the validity of such a defence if 
properly pleaded. Held, also, that no by-law 
was necessary to authorize the repair of the 
highway. Perdue, v. Township of Chingua- 
cuuxy, 2Ô U. C. R. 01.

Negligence — Absence of.]—Defendants, 
in order to drain a highway, conveyed the sur­
face water along the side of it for some dis­
tance by digging drains there, and stopped 
the work opposite plaintiff’s land, which was 
thus overflowed : Held, that defendants were 
liable, even without any allegation of negli­
gence. Ho we v. Township of Rochixtcr, 21»
v. c. it. r,«Ni.

------— Answer to—By law—Award.]—De­
claration. that defendants had dug a ditch in 
the highway near and extending across plain­
tiff's land, through which water flowed: and 
defendants so negligently constructed and con­
tinued said ditch, and permitted so much 
water to run in it, that it overflowed upon 
plaintiff’s land. 'Hie plea set out a by-law 
passed by defendants to construct a drain 
through plaintiff’s land, and an award of 
compensation, which was duly tendered, and 
alleged that in cutting the ditch defendants 
unavoidably injured and threw water on the 
lot, doing no unnecessary damage Held, on 
demurrer, that the plea was no answer to the 
declaration, which complained of injury caused 
by defendants’ negligence. Stonehouso v. 
Township of Enniskillen, 32 U. C. R. 5*12.

Statutable Duty —•lustification.]—Held, 
on demurrer to the pleas in this case, that a 
municipality cannot, for the purpose of re­
pairing or draining a highway, commit an in­
jury to private property, by collecting and 
conveying water to it. and justify under their 
statutable obligation to keep the road in re­
pair. Held, also, that a similar statutable 
duty of opening the road upon which they 
grew, was no answer to an action for injury 
caused to plaintiff’s land by the felling of 
treen. accompanied by the allegation that in 
so opening the road a portion of the trees, in 
being felled, necessarily fell upon plaintiff's 
land, but doing no unnecessary and no ma­
terial injury, &e. Howe v. Township of 
Rochester, 22 C. P. 319.

5. Injury by Municipality Raising or Lower­
ing Road.

By-law —Xccessity for—Absence of Xcgli- 
gence—Procedure—Action or Arbitration.)— 
Action for damages sustained by the plaintiff 
by reason of the defendants lowering the grade 
of the street in front of her store. The prop­
erty owners, but not including plaintiff, had 
petitioned the council for the hlock-nnving of 
the street ns a local improvement under s. 012 
of the Municipal Act of 1883. The matter 
was duly considered, and a by-law passed to 
ascertain the property to be benefited thereby, 
and the expense and amount of assessment : 
and subsequently a further by-law was passed 
for raising the money required therefor by 
loan, and for assessing the amount. It was 
deemed advisable u> change the grade, and 
the street was lowered in front of the plain­
tiff's premises about four feet. No reference 
was made in the said by-law as to any altera­
tion in the grade, nor was any by-law passed 
therefor :—Held, that there was no negligence 
in the corporation by reason of the lowering 
of the grade, for the work was undertaken 
in the interest of the residents, and executed 
under the advice and direction of a presum­
ably competent engineer, the .1 udge consider­
ing that he could not assume the discretion 
vested in the corporation of deciding ns to 
the necessity of lowering the grade: but held,
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it in order to justify the interference with 
. _r.idc of the street a by-law therefor was 

, •—ary : and in the absence of such by-law 
defendants were liable, in an action, for 
damages sustained. Ayer« v. Town of

, , . il O. H. U82.

If. Id. that a municipal corporation can cxer- 
... and perform their statutable powers and 
na . in repairing highways and bridges or 

. ,, ling n ta w bridge instead of an old and 
mie without passing a by-law therefor, 

h'.I that the plaintiff, whose premises were 
■ mj'triously affected " by the level of the
mi... . on which they fronted being raised in

to coast rut t a proper approach to a 
m .Le that the defendants were lawfully re­

ding. could not maintain an action against 
ii i• drtendants, but must, in the absence of 

négligent construction, proceed under the 
ni I,iir.ition clauses of the Municipal Act, It. 
S. < t l**,s7 c. 1^4. notwithstanding the absence 

.111y by-law for the prosecution of the work. 
V . m< v. County of Wellington. 4 A. It. 
;;n|. followed. Mctiarvey v. Town of Strath 

... in A. It titlti. and Adams v. City of To- 
i i io. 12 i ». It. 243, discussed. Van Egmond 

i of Seaforth, 6 I ». It. 610, distln- 
gii'.slied. Trait v. City of Stratford, 14 O. It. 
2i.il. Hi A. It. 5.

Xcccssity for—.4rfs of City Com- 
in insinuer—Pleading,]—Under the orders of 
il.-. i i:y commissioner of the city of Toronto, 
large quantities of rubbish and offal, offensive 
ntiil injurious to health, were during the sum- 

osited in a lane adjoining the plain* 
tiiT's cottages, by which the lane was raised 
'iii'f or four feet, coming up to the win- 
d"W<. and the lilth ran over it into the base­
ment : the well attached to the houses was 
" ml.-red unlit foç use, so tlint the plaintiff 
was compelled to dig a new one. and he had 

to raise one of the houses, and remove 
en I-- suit the level -d the lane : the 

i nis refused to remain, and he was obliged 
i" lower the rent :—Held, that the defendants 

I. liable for the acts of the commissioner, 
w iii"ut any by-law being shewn : but that the 
•'M-ense of raising the house and removing 

k ;. hen could not be recovered. When the 
facts alleged in the declaration are proved,
; plaintiff cannot he nonsuited upon the 
-""iii-l that they disclose no cause of action. 
I!, marks as to the form of the second count 
in this case. The power given by s. 425. s.-h. 
1. . : the .Municipal Act of 1873. to improve, 
r-.p iir, widen, and alter streets, includes the
l, "",,r. when necessary for these purposes, to 
i '-l. raise, or lower the streets. Lewis v.

Toronto, 30 U. C. It. 343.

----- Xcccssity for — Notice of Action—
I i |—(.'nsp, for wrongfully, negligently,

a carelessly digging and excavating streets 
city of Hamilton, adjoining plaintiff’s

....... and thereby injuring said close, &v.
1 "not guilty by statute —Held, that 
a by-law should have been passed by the cor- 
! "■ - lion to sanction the act complained of.
1 -1 When there is no by-law, and the act 

1 ' -plained of is done under 13 & 14 Viet. c.
I - 'h" defendants are entitled to notice of 
a-'h-n. coming ns they do fully within the 
«: nr of the protecting statute. Held, that 

defendant* were liable for the tortious
ac, s in the declaration complained of. they 
v " entitled to give the special matter in 
'‘mince under the general issue, lit id v. 
1 T i of Hamilton, 5 C. P. 2(10.

---------  Xcccssity for—Resolution—Statute
- Excess. I — Defendants, a municipal corpora­
tion, having by resolution authorized the 
raising and levelling of a street, and plaintiff’s 
premises having been overflowed thereby, the
plaintiff was nonsuited, on the ......... that
defendants were authorized by statute to do 
what they had donc. '1 lie court granted a 
new trial to ascertain whether in fact tin- 
work done constituted a repair of the street 
within the statute, or exceeded such a repair 
to the injury of the plaintiff. Croft v. Town 
of Peterborough, 5 C. P. 35.

Held, also, that a by-law should have Ik-pii 
passed to sanction the act complained of. S. 
C., ib. 141.

Compensation - — .1 ward — Mot’ ' i Set 
aside—Damages—Evidence.] — l'p- efer- 
ence under the Municipal Act, It. i 1877 
c. 174. to determine the comiwnsatio Inch 
the applicant was entitled for ri and 
lowering a street in a town in fr f his 
land:—Held, that the omission of writ­
ten statement required by s. 383 i Act
to be put in by arbitrators, is not t urily 
a ground for setting aside their aw# id it 
may lie afterwards supplied. (21 the
award should not be set aside for r iling 
with the question of compensât io in­
juries sustained by the lowering II as
raising the street, the evidence bel ml I y
directed to this at all. and no a iable
damage clearly shewn ; and, if nec< . the 
court would, under s. 383. m the
award in this respect. (3) Tl t is 
competent for arbitrators in i a
case to find that no damage been
sustained, and they are not to
award some or merely nominal damn This
distinction between arbitrations i our
Municipal and Railway Acts and tl glish
Lands Clauses Consolidation Act p- out,
and remarks as to the right to enl such 
awards summarily. Where the evide con­
flicting as to whether damage or l: has
resulted to the party affected, the _ will 
not interfere with an award merely because 
it may think the weight of evidence to he 
against the view taken by the arbitrators. In 
re Colquhoun and Town of llcrlin, 44 U. C. 
R. «31.

---------  Procedure for — Action or Arbitra­
tion.]—The corporation of the city of To­
ronto, in the exercise of their corporate pow­
ers, necessarily raised the sidewalk in front of 
plaintiff's premises, whereby, as was alleged, 
such premises were injuriously affected, lie 
having had to raise them to the level of the 
sidewalk. In an action to recover the expenses 
occasioned thereby :—Held, on demurrer, that 
the claim waa not the subject of an 
action, but one for compensation under 
the arbitration clauses of the Municipal Act, 
1883. Adams v. City of Toronto, 12 O. R.

,-------- - Procedure for—Action or Arbitra­
tion— Negligence.] — In pursuance of the 
powers conferred by ss. 551 and 553 of the 
Municipal Institutions Act. R. S. O. 1877 c. 
174. the council of the defendant municipality 
passed a by-law authorizing the paving of F. 
street with cedar blocks, which work was 
proceeded with, but executed in such a man­
ner as to cause water to flow over and rest 
upon the lands of the plaintiff Held (affirm­
ing a judgment finding that the work had 
been negligently performed», that the plain-

^
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till" was entitled to recover the amount of 
damages sustained by her, and to enjoin the 
defendants from further overflowing the land; 
and that in consequence of such negligence 
her pnqier remedy was by action, not by a 
proceeding under the statute for compensa­
tion. McUarvty v. Town of Struthroy, 1U A. 
U U8L

--------  Right to.\—Owners of land upon a
highway have no claim to compensation for 
anything done by municipal corporations in 
the proper exercise of their powers, within 
the line of the road as originally laid out. 
The applicant owned land, with dwelling 
houses and a foundry thereon, fronting upon 
a highway. The council passed a by-law for 
making, grading, and gravelling this road, 
and the elicet of the work was to raise the 
road along the applicant's land from live to 
twelve feet: Held, that he was not entitled 
to an arbitration under 12 Viet. c. 81, s. 195, 
as amended by 111 Viet. c. 181. s. 33. to deter­
mine the amount of damage to be paid to him, 
the injuries not being such as could give him 
any right to compensation. Regina v. Muni­
cipal Council of Rerih, 14 U. C. It. 159.

--------  Right to—Change in Statute—Par­
tie* to Arbitration — Mortgagor and Mort­
gagee. | — The owners of property abutting 
upon a public highway :—Held, entitled to 
compensation from the municipality under 
the Municipal Act of 187.1, 30 Viet. c. 48. 
s. 171. It. S. O. 1N77 c. 174. s. 450. for in­
jury sustained by reason of the municipality 
having, for the public convenience, raised the 
highway in such a manner as to cut off the 
ingress and egress to and from their property 
abutting upon the highway, which they had 
formerly enjoyed, and to make a new ap­
proach necessary. A mortgagor in possession 
i- ■! proper party to the arbitration in such 
a case, and as owner and occupier and in­
terested in the property is entitled to com­
pensation under the Act: and the municipality 
having gone to arbitration under the statute 
with the mortgagor, cannot move to set aside 
the award on the ground that he has mort­
gaged lhe property to persons who have not 
claimed to be parties to the arbitration. Ite- 
gina v. Municipal Council of IVrtb. 14 V. ('. 
It. 150, and previous cases distinguished, as 
decided under the Municipal Act before 10 
Viet. c. 48. s. 371. which first gave compen­
sation for lands "injuriously affected." In 
re Yeoimin* ami County of Wellington 43 V. 
l\ It. 522. 4 A. It. 301.

Dangerous ApproachPersonal Injury 
—Contributory Xcgligencc.]—The Act of in­
corporation of the town of Portland. 34 Viet, 
e. 11 ( X. H. i, which remained in force when 
the town was incorporated as a city by 45 
Viet. c. 01 ( X. It. i. empowered the corpor­
ation to open, lay out. regulate, repair, amend, 
and clean the roads, streets. &c. :—Held, that 
the corporation had authority under this Act 
to alter the level of a street if the public con­
venience required it. W. was owner and oc­
cupant of a house in Portland, situate se- eral 
feet hack from the street, with steps in front. 
The corporation caused the street in front 
of the house to i»- cut down, in doing which 
the steps were removed, and the house left 
some six feet above the rood. To get down 
to the street W. placed two small planks from 
a platform in front of the house, and his 
wife, in going down these planks, slipped 
and fell, receiving severe injuries. She had 
used the planks before, and knew that it was

dangerous to walk up or down them. In an 
action against the city in consequence of the 
injuries so received Held, that the corpora­
tion. having authority to do the work, and it 
not 1 icing shewn that it was negligently or 
improperly done, were not liable. Held, "also, 
that the wife of W. was guilty of contribu­
tory negligence in using the planks as she did, 
knowing that such use was dangerous. \\ il- 
liams v. City of Portland. 19 S. V. It. 159.

Discretion—Absence of Xcgligencc—.Ici 
of Wrongdoer.]— The plaintiff sued defendants 
for allowing dirt and rubbish to Is- thrown 
or put upon a lane upon which his premises 
abutted. It appeared that the damage was 
occasioned by the filling in and levelling a hol­
low in the lane hv private individuals, by 
which the plaintiff’s fence was pressed in­
wards :—Held, that the levelling and filling 
in of streets by defendants was a matter in 
their own discretion, under ('. S. 1". (', c. 84, 
for which they would not be liable in the 
absence of négligente or malice. (21 That for 
the mere act of a wrongdoer in throwing rub­
bish upon a highway, and thereby injuring 
a private individual, the defendants would 
not he liable. Buchanan v. Town of Cult, 
12 C. I*. 73.

Liability for Non-feasance — Absence 
of Statute. |—In the absence of a statute im­
posing liability for negligence or non-feasance, 
a municipal corporation are not liable in dam­
ages for injury caused to a citizen by reason 
of a sidewalk having been raised to a higher 
level than a private way, or having been al­
lowed to get out of repair. Municipality of 
1‘ictou v. (ieldert, [18911 A. C. 514. and 
Town of Sydney v. Itourke. [1895] A. C. 431. 
followed. City of St. John v. Campbell. 2d
S. C. It. 1.

See Regina v. Woodstock and Durham 
Plank and Gravel Road Co.. 18 U. 0. It. 49; 
QuiUinan v. Canada Southern R. II". Co.. 6 
U. It. 597 ; West v. Park dal'. 15 U. It. 319; 
Williams v. Town of Cornwall, 32 O. It. 255.

9. Xon-Repair—Defect in Roadway. 
fa I Generally.

Private Approach—Liability of Private 
Person.]—A person who. with the knowledge 
of. and without objection by, a municipal cor­
poration. constructs across a ditch between 
the sidewalk and crown of the highway an 
approach therefrom to enable vehicles to pass 
to and from his proiierty. adjacent to the 
highway, is liable for injuries sustained, 
through want of refiair of the approach, by a 
person using it to cross tin* highway. Ilop- 
kin s v. Town of Owen Sound. 27 O. It. 43.

Side-ditch Want of Guard —■ Width of 
Road—Misdirection.] —The plaintiff’s hus­
band lost his lilt by falling with his hor<e 
and sleigh into a ditch or drain, alongside 
of a highway in the township of Moore, on 
which deceased was driving at night. The 
ditch was about 12 fee: deep and 32 feet wide, 
extending about half way into the travelled 
road, which was thus reduced to 30 feet in 
width. The road had hern in this state for 
some years, hut it appeared to serve the 
purpose of the neighbourhood ns a highway. 
There was no railing or other guard at the 
ditch, and nothing to indicate the situation
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■ I nk night, such as the night in question 
It wa< alleged that the deceased was 

;; • |• r tin- influence of liquor: hut there was 
, duvet evidence us to how he fell into the 

The trial Judge told the jury that if 
, • d.n ts were indicted for having the road

i position described they would he dir- 
i" hud them guilty of having the road 

iv]mir. He also told them that where 
i ; h I Vi mue such a deep and dangerous 

: ! a- this, the corporation were hound to 
; : ,i -nard on it. otherwise as a matter of 

• i hex wore guilty of neglect in not guard- 
. !iiit he proceeded to say: "It is a 

. i- entirely for you. Was that road in 
-.a n ,i reasonable state of repair that it was 

.• i.ii in'I'sims passing and repassing at all 
. i ii:In ami day'; If so. you will find a 

dill for the defendants :—I Fold, reversing 
. indgment in 43 V. <It. *134, that the re- 
rks above referred to were more than a 

strung ruminent on the evidence, and amounted 
in in -direction, as it was impossible to say 
a - a matter of law that the statutory duty 

■ keep the road in repair had been neglected 
by the existence and continuance of the 
ditch or hy its being without a guard, that 
bring a deduction of fact to lie made by a 
jury upon a consideration ot all the circurn- 
Manrcs. Held, also, that the obligation ex- 
|.ri*ssed In the words “ keep in repair," ns 
iivd in 3<i Viet. c. 48. s. 401) (O. i. is satis- 
tied hy keeping the road in such a state of 
repair as is reasonably safe and sufficient for 
the requiivments of the particular locality: 
i«ml that there was non-direction in the at­
tention of the jury not being called to the 
duly of modifying the force of the word “ re­
pair." by reference to the surrounding condi­
tions. Lucas v. Township of Moore, 3 A. It.

— Wont of Guard—Width of Road— ! 
(juistinn for Jury—Xcw Trial.]—In driving 1 
along a country road the plaintiffs were in­
jured hy their horse and buggy falling into a 
ditch at the side of the road. It was shewn 
that the roadway between the ditches was 
thirty feet wide; that the ditch was of the same 

er ae those along other roads in the 
count) : and that in some places where the 
din Ins were deeper than usual there were 
vi.irds. There was evidence produced on the 
part of plaintiffs which, if believed, estnb- 
: -lied fai ls fiom which n jury might draw 
the inference that the ditch, constructed where 
and as it was, was dangerous, although there 

i- evidence on the part of the defendants to 
the contrary. The jury found a verdict for 
:li plaintiffs, hut the court of common pleas 
nuawards, upon a rule nisi to enter a non­

suit or for a new trial, granted a nonsuit, 
holding that their having made a ditch with-
.... guards or railings, or without slanting the

to the bottom of the ditch so that 
a person could drive into it without upsetting, 
"a- no evidence of neglect on the defendants' 
Mia io keep the road in repair:—Held, ro- 

i g this judgment (30 C. I*. 217). that it 
"a- a question of fact for the jury, whether.
1 i i ! g regard to all the circumstances, the 
ill was in a state reasonably safe and fit 
for ordinary travel. As the court below had 

"'lined no opinion ns to whether there 
"ild lie a new trial or not. the appeal was 

v allowed, setting aside the nonsuit, but 
' g the question of new trial untouched.

U "’'on v. County of York. 0 A. It. 181.

Uneven Surface —Drain—."Votice to Cor- 
V ration.]—After a block pavement lmd been

laid down on Queen street, one of the most 
travelled streets in the city of Toronto, a 
drain about two and a-half feet wide was 
opened out across the street to the street rail­
way track, and then tunnelled under the track. 
It was filled in with loose earth not rammed 
down. On Sunday it rained, in consequence 
of which the earth was washed down and 
sunk, leav ing a very dangerous hole. On Tues­
day or Wednesday some residents in the neigh­
bourhood. seeing its dangerous condition, took 
some cedar posts and placed them lengthwise 
in the hole. On Thursday night, about nine 
o'clock, it being very dark and no light at 
the drain, and the street lamps not Is-ing suffi­
cient to shew it. thi‘ plaintiff, his wife, and 
another person, were driving along the road, 
and on reaching the drain the horse stumbled 
and fell, whereby the plaintiffs were pitched 
out of the waggon and injured. The jury 
found that the accident was caused by the 
wheels of the waggon coming in contact with 
the drain. The defendants contended that it 
was caused hy the waggon coming in contact 

! with the posts, and as they hail not put them 
I there they were not liable. It was agreed 

on tiie argument in the divisional court, that 
| the court might draw inferences of fact as a 
I jury, and give such judgment ns in its view 

the evidence might warrant:—Held, that on 
I the evidence the defendants must lie deemed 
j to have had notice of the condition in which 

the drain was at the time of the accident : 
and therefore it was immaterial whether the 

I accident was caused by the drain or posts. 
Semble, that, ns the manner in which the 
drain was filled in made it certain that in the 
event of rain the earth would sink, the de­
fendants must be assumed to know that some 
one to protect the public would place posts 
nr other covering over the hole, and were 
liable for any injury resulting. Duck v. City 
of Toronto. 5 O. It. 205.

—----- Intersection with Cross-road —
Findings of Jury—Contributory Xrgligence.] 
—Action against defendants as owners of a 

I macadamized road, which it was alleged they 
allowed to get nut of repair at its point of 

j intersection with another road, whereby the 
laintiff was thrown out of his waggon, and 
roke his leg. &e. It appeared that the plnin- 

, tiff was driving a high load of empty barrels. 
! in a rack unfastened to the waggon, anil that

on coming to this spot, where the road wasj lower on one side than the other by 18 inches, 
so ns to carry on the incline of a cross road, 
which had deeper ruts on the lower side 
than on the higher, the plaintiff got on the 
high side of the load to steady it : the load 

; upset, and the plaintiff was thrown down and 
j broke his leg. Several questions were sub- 
I mitted to the jury: to question (1). whether 
! the injury to the plaintiff happened in con­

sequence of any defect in the road, they 
answered " by getting into the rut and hy the 
slant of the road." They also declared (2) 

i that the accident did not happen in conse­
quence of the height of the load or of the 
wind: (3) that it was not prudent for the 
plaintiff to have driven over the spot in ques­
tion on the top of the loud: (|i that the 
plaintiff, sitting ns he did. contributed to the 
accident: (5i that it was imprudent not to 
fasten the rack, and the omission to do 
so contributed to the accident: (($) that 
the defendants could not have remedied 
the defect in the road without going 
beyond the limits of their road: hut (7i 
that they might by going on the crossroad 
have remedied at a reasonable outlay the de-
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feet in tlieir rood Held, tlmt the answers 
of the jury to the lirst. second, sixth, and 
seventh questions amounted to a finding that 
defendants' road was out of repair, and dan­
gerous to tlie public; that the answers to the 
third and fourth questions, though shewing 
some negligence on the plaintiff’s part, did 
not amount to a finding of contributory negli­
gence, so as to prevent his recovery; but that 
the answer to the fifth question was a finding 
of contributory negligence, which would bar 
the action. Held. also, that it is the duty of 
the owners of a road to keep it in repair at its 
point of intersection with cross-roads, even 
although such repairs may interfere with the 
use of the cross-road. It radie y v. Drown, III! 
V. r. It. 4tti.

Want of Guard at Dangerous Place
—• .I pgroaeh to Drawbridge ----- Liability of 
County.] — The defendants constructed a 
bridge across a navigable stream having in it 
a draw or swing to enable vessels to ply 
cm the river. There was not any gate or other 
protection to guard the approaches to the 
bridge when swung. A horse belonging to the 
plaintiff broke away from the person in charge 
of him, escaped out upon the public road, and 
ran a distance of about two miles to the 
bridge, reaching it while the draw was open 
to allow a vessel to pass, and rushing into the 
gap was drowned: Held, that the defendant 
municipality could not lie made answerable 
for the loss of the horse. Tonis v. Township 
of Whitby. .".7 I". < It. 1<H, Sherwood v. 
City of Hamilton. .".7 !'. C. It. 410, Price v. 
Vntarnqui Bridge Co.. 35 I". ('. It. .'H I. con­
sidered. Steinhoff v. County of l\cnt. 14 A. 
It. 12.

--------  \onfcasancc — Malfeasance.] —
Where the plaintiff declared for an injury to 
his horses by falling into a hole made in a 
highway by water overflowing a mill dam 
"f defendants and tearing up the road, a. 
leging that it was defendants' duty to fill 
up the hole or fence it round, so ns to pre­
vent accident, the declaration was held, in­
sufficient. as it ought to have 1... . framed
for the malfeasance in erecting or continuing 
the dam. &c.. and not for the nonfeasance in 
not tilling up or fencing around the hole. 
S'el lu v. Wilke», 1 V. C. It. 4<i.

--------  Open Cellar—Pleading.]—Declara­
tion by the plaintiff, ns administratrix of J. 
M„ that the defendant was possessed of a 
certain lot on the highway, on which there 
was a cellar, and that he negligently and 
wrongfully suffered said cellar to remain open, 
whereby the said .1, M.. being an infant under 
twelve years, and from his youth incapable 
of exercising and not responsible for the want 
of ordinary care and caution, and ignorant 
of the risk, went upon the beams across said 
cellar, fell in, and was killed. Plea, that 
the said J. M. improperly and unlawfully 
went upon said premises, and by his own un­
lawful conduct and negligence, and not 
through any default of defendant, slipped and 
fell in. and received the injuries mentioned :— 
Held, on demurrer to the plea, declaration 
good, shewing sufficiently that the cellar was 
upon the highway : plea bad. McIntyre v. 
lluehanan. 14 I'. (*. It, 581.

------— Proximate Cause.]—The plaintiff
and his wife sued defendants for injury al­
leged to lune been caused to the wife by their 
neglect to have a railing or guard along an 
embankment leading down to a bridge on one

of their leading highways in a populous town­
ship. It appeared that the wife and her son, 
about eight years old. were crossing the bridge 
in a buggy, when the horse shied at some new 
planks on the bridge, and backed to the end 
of it, where the hind wheels went over the 
bank, throwing the wife out and into the.water, 
about fourteen feet below. The jury found, 
upon the evidence, that the road was not in 
a sufficiently safe state, and that the wife was 
guilty of no negligence iu the management of 
the horse : Held, that it was the duty of the 
defendants to fence or guard the place in ques­
tion ; that the injury was caused by the want 
of such protection as the proximate cause, not 
by the horse becoming frightened and unman­
ageable; and that defendants therefore were 
liable. The authorities as to remote and 
proximate causes of damage reviewed. The 
damages, $2,000. being in the opinion of the 
court excessive, a new trial was granted on 
that ground, on payment of costs, unless the 
plaintiffs would consent to reduce the ver­
dict to $1.250. 'loins v. Township of \\ hitby, 
35 U. C. K. 105, 37 U. C. R. 100.

The plaintiff, with a waggon and a load of 
bricks, was coming down a hill on the road, 
by the side of a precipice. He had stopped to 
speak to some one, when on starting again 
the horses ran away, and when they came to 
an opening in the fence or railing along the 
road, near the foot of the hill, they bolted 
through it. ami down the precipice. At the 
trial the plaintiff was nonsuited, on the 
ground that the proximate cause of the acci­
dent was the horses getting beyond the plain­
tiff's control, not the defect in the fence:— 
Held, that the mere fact of the horses running 
away and becoming unmanageable would not 
prevent the plaintiff from recovering, unless 
lie had been guilty of want of reasonable care 
or skill, which was a question for the jury ; 
and the nonsuit was therefore set aside. Toms 
v. Township of Whitby, 35 I'. < '. It. 22'!. 
37 U. C. It. HHi, considered. The decisions in 
the States of Maine. New Hampshire, and 
Massachusetts reviewed, and the rule in New 
Hampshire adopted. The rule is, that where 
two causes combine to produce the injury, 
both in their nature proximate, the one being 
the defect in the highway, and the other some 
occurrence for which neither party is respon­
sible. the corporation are liable, provided the 
injury would not have liven sustained but for 
the defect in the highway. Sherwood v. City 
of Hamilton, 37 V. C. It. 410.

Work on Rond -Danger—Knowledge.] — 
A municipal corporation are not responsible 
In damages to a person who is injured in en­
deavouring to cross in daylight a plainly vis­
ible shallow trench, lawfully and necessarily 
in the street at the time, the person injured 
being, moreover, familiar with the locality, 
and knowing that there is close at hand a safe 
passage way across the trench. Keaehio v. 
City of Toronto, 22 A. It. 371.

-------- - Danger—Railway.]—The plaintiff
fell while attempting to cross n railway track 
which was lawfully, and without negligence 
or undue delay, being built across a street in a 
city :—Held, that neither the railway com­
pany nor the city was responsible in damages. 
Keachie v. City of Toronto. 22 A. It. 371. fol­
lowing Judgment in 28 O. It. 221* reversed. 
Atkin v. City of Hamilton, 24 A. It. 389.

See Cantcell v, St. Mary’s and Proof [jine 
Junction Road Co., 28 V. C. It. 247 ; O’Con-
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nor v. Tou imhip of Otonabec, 35 U. C. It. 
7;i : i arty v. t 'ity of London, 18 (>. It. 122 ; 
Adair v. City of Kinyxton, 27 C. I*. 12«i ; 
/' .iixo/* v. County of York. 41 IT. C. It. 378; 
Itidyuay v. f "i/// o/ Toronto, 28 C. V. 571»; 
l/«ir v. Loirnnhip of liing and Albion. 8 A. 
It. 248: City of Montreal v. La belle. 14 S.
I It. 711 ; A 01 erre v. City of Toronto. 27 O. 
It *wl. 24 A. It. lot*; Steele v. County of 
York, 15 A. It. IK1Ü.

(b) Obstruction».

Sec ante V. 3 (c).
Generally -Liability of Municipality.]— 

Municipal corporations are responsible for 
i la mage causril to travellers by obstructions 
placed upon the highway by wrongdoers, of 
which the corporation have or ought to have 
knowledge ; and the road is out of repair when. 
In the existence of such obstructions, it is 
rendered unsafe or Inconvenient for travel.
' 'toi \. Township of I xbridae, 31» V. C. It. 
113.

Boulder in Road—■ Damugt*—Itnnotr- 
M<<«. | See Mchelvin v. t ny of London, 22 
O. It. 70.

Erection at Side of Road Xegligcnrc
Damage»,] A inilkstand built on a nigh 

wa\ by an adjoining proprietor and project- 
ing slightly over the travelled way is such 
an obstruction to the highway as to constitute 
".mt of repair within the meaning of the 
Municipal Act : and where such an obstruction 
v is she" n to have existed fur three years, and 
tie- municipal corporation having jurisdiction 
over tlie road in question had taken no steps 
to have it removed, they were held liable in 
duni ücs for an accident caused by it. Castor 
v Township of VxbriJge, 111* V. C. It. 113, 
considered and approved. Quantum of dam­
ages for death of a child discussed. Huffman

I o mix It ip of liayham. Tanner v. Township 
of lia y ha in, 20 A. It. 514.

Improper Use by Contractor Liability 
of 1/uniripality.]—A contractor with a muni- 
< mal corporation for the repair of a highway 
of theirs, who negligently leaves an obstacle 
ilcreon in such a position as to frighten a 
hors., being drixen on the highway, thereby 
causing injury to the driver, is liable in an 
nation for tin- improper use of the highway, 
mid is not relieved from liability by the fact 
ih,it the corporation may have otherwise 
negligently allowed the highway to get out of 
repair. In such a case the corporation are 
not liable for the accident caused by the im­
proper use. unless their assent thereto ran be 
shewn. IJoicurth v. McUugan, 23 (>. It. 30*1.

Machinery on Rond — Frightening 
IL '‘x — Contributory Xegligcnrc.] The de­
fendants. for the purpose of sinking a well 
in one of the public streets of the village, to 
procure water for public purposes, under the 
1 mver conferred by s. 4Sit of the Municipal 
Art. had erected a derrick in the street with- 

1 "if placing a hoarding round it. The plain- 
':'T had driven into the village past the d«*r- 
rirk without its appearing to affect the horse,

■ derrick not then being at work, but on 
• '.mptiiig to pass it on her way home, 

"Idle the derrick was at work and making 
an unusual noise, the horse took fright and 
ran away, the plaintiff being thrown out of

the carriage, and severely injured. The jury 
found that the derrick was of a nature to 
frighten horses, and that the defendun<s had 
not taken proper precautions to guard against 
accidents, and that there was no contributory 
negligence on the plaintiff's part : -Held, that 
the defendants were liable for the injury sus­
tained by the plaintiff. La tenon v. I illage of 
A II ix ton, 1!» O. It. 355.

Overhanging Tree. | -The liability to 
keep in repair extends to overhanging trees 
liable to fall upon tin* rond and can**- (Immure 
to passers by. Where, therefore, defendants* 
servants, in getting materials on land adjoin­
ing the road for its repair, felled a tree which 
in falling lodged against another tree near 
the road. and. being left there, afterwards 
fell and killed the plaintiff’s wife while pass­
ing along the road : Held, that the defend­
ants were liable, dilehrixt v. Toirnxhip of 
Carden, 20 C. 1*. 1.

--------- Finding of Jury—Contributory
Xegligencc—Damage*. | —Any tiling which ex­
ists or is allowed to remain above a highway, 
interfering with its ordinary and reasonable 
use. constitutes want of repair and a breach 
of duty on the part of the municipality hav­
ing jurisdiction over the highway. A branch 
of a tree growing by the side of a highway, 
to the knowledge of the defendants, extended 
over tlie line of travel at a height of about 
eleven feet. The plaintiff, in endeavouring to 
pass under tlie branch, on the top of a load of 
nay, was brushed off by it and injured:— 
Held, that the jury having found that the 
highway was out of repair, tlie defendants 
were liable. Kmbler v. Town of Wallkill. 57 
Hun 384. specially referred to. The question 
whether a highway is out of repair is a ques­
tion for tlie jury. Itermine v. Town of Corn­
wall. 21 A. It. 27!*. followed. It appeared by 
the evidence that tlie plaintiff had hauled bay 
upon this road and past this particular place 
not long before ; that he and another man 
who was on the load with him. when ap­
proaching the branch, observed tlie situation, 
imt concluded thev could pass in safety ; that 
the other man did pass safely under the 
branch, and the plaintiff, instead of lying close 
to till* hay. put up his feet to raise the limb, 
which lie failed to do : — Held, that tlie plain­
tiff was not called upon to do tlie very best 
and wisest thing ; and ii|»ou this evidence tlie 
court could not interfere with the finding 
of the jury that tin* accident might not have 
been avoided by the exercise of reasonable 
curt* on tin* part of the plaintiff. Connell v. 
Town of I'resent t. 22 S. C. It. at pp. l«t2-3, 
referred to. Held, also, upon tin* evidence, 
that tlie sum assessed as damages. $1.200, 
was not so excessive as to warrant the court 
in interfering. F<ryuxon v. Tounxhip of 
Soutliirold, 2« O. It. IMS.

Railway Ties at Side of Road -Xcgli- 
yence—A'msaace. |—A municipal coronation 
nre not responsible for damages resulting from 
a horse taking fright at railway t'es tilled, 
without the authority of tlie corporation, on 
the untraveiled portion of a highway, but the 
I**rson piling the ties on tlie highway is re­
sponsible. Maxwell v. Clarke. I A It. in*, 
followed. Castor v. Cxhridg<*. 30 V. C. R. 
125. considered. O’Xeil v. Windham. 24 A. 
It. 341.

Sand Heap on Highway — Statut*
Labour—Futhmaster—Liability for Act» of.J 
—In au action against a municipal corpora-
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lion for damages in consequence of a carriage 
having been upset by running against a pile 
of sand left on the highway, and one ot the 
occupants thrown out and seriously injured, 
there was no direct evidence as to how the 
obstruction came to be placed on the highway, 
Inn it appeared that statute labour laid been 
performed at the place of the accident im­
mediately before under the direction of the 
palhuiuster, an officer appointed by the cor­
poration under statutory authority. The evid­
ence indicated that the sand was left on the 
road by a labourer working under directions 
from tlie puthuiaster or by a ratepayer en­
gaged in the performance of statute labour:

Held, that the action must fail for want of 
evidence that the injury was caused by some 
M-rson for whose acts the municipal corpor­
ation was responsible. l.mære, is the corpor- 
unon liable for the acts of a statutory officer 
like ilie palhmasti-r, or of a ratepayer in ix-r- 
formance of statute labour'/ McGregor v. 
Jo tins hip of Uuricich, 29 S. C. 11. 443.

Stump nt Side of Road--Itunaway
llorsts Control. | - The word “repair.*1 as
used in the Municipal Act with reference to 
a highway, is a relative term, and if tin- 
particular road is kept in such a reasonable 
state of repair that those requiring to use it 
may. using ordinary care, pass to and fro 
upon it in safety, the requirement of the 
law is satislied. A road need not be kept 
in such a state of repair as to guard against 
injury caused by runaway horses, i.e., horses 
whose riders or drivers have entirely lost 
control of them, either in spite of ordinary 
care or by reason of the want of it. And 
where the driver of a vehicle lost control of 
his horses, which ran away and caused the 
injury for which the action was brought by 
their running the vehicle against a stump in 
the highway, it was held that the plaintiffs 
could not mover against the municipality, 
bis-a use, notwithstanding the stump, the road 
was in a reasonable state of repair for ordin­
ary travel. Foley v. Township of Fast Flam- 
borough, 20 U. it. 130.

A highway, in an old and thickly settled 
district, over which there is much traffic, is 
out of repair within the meaning of the sta­
tin'* when a large stump is allowed to stand 
in the highway just at the edge of the travelled 
way. Semble, where horses are running away 
without any fault of the driver, and while lie I 
is stiil endeavouring to recover control of 
them In- sustains injury owing to such a de­
ject in the highway, lie is entitled to damages. 
The contributory negligence of the driver of 
the vehicle in such a case is not an answer lo 
an action for injuries sustained by an occu­
pant thereof, who has in good faith intrusted 
hiiii'< If tu the driver's care. Judgment in 
20 O. It. 130 reversed. Foley v. Township of 
Lust Flamborough, 20 A. It. 43.

Telephone Pole — Xoticc — Contributory
\'tlli<t' nrr Indemnity—Damages.]- -See At-
a”Ï{'I.V>1 ritV Vh"tham' 29 ° I!- 51S- 20

s,‘c S. sub nom. Dell Telephone Co. v. 
City of Chatham. 31 S. V. it. 01.

Telephone Wire - Proximate Cause — 
liability of Municipality.]—O. was moving 
a house twenty-live feet high along one of the 
pi reels in a city, having obtained the author­
ity of ihe city engineer lo do so, when by 
reason of its coming in contact with a wire, 
of the existence of which <). was fully aware,

! stretched by a telephone company, without 
; any authority from the city, across the street, 

the wire being nineteen and a-half feet from 
the ground, though the company's Act of in- 

i corporation required it tu be at least twenty- 
two feet, the wire was torn from ils fastenings, 
loosening some bricks, which fell on the plaTn- 

! nil', severely injuring him:—Held, that no lia­
bility attached either to the city or the tele­
phone company, and that O. was alone liable 

i for the damage sustained by the plaintiff. 
Howard v. City of tit. 1 humus. 10 O. It. 719.

Tiles at Side of Highway Yrgligcnce.]
I —On the side of a township road where there 

was a fill of about fourteen feet, with railings 
on either side, a quantity of tiles, of a large 
size, and of a light grey colour, were, shortly 

, In-fore the accident, piled by defendants on 
the side of the highway in a slight hollow 
behind the railing, for the purpose of repair­
ing the culvert which ran through the till. 
Some planks were thrown over them and a 

I hoard nailed between the two hoards forming 
1 the railing, so ns to further hide the tiles from 

view : — Held, that this did not constitute 
evidence of negligence on the defendants' part 

I so as to render them liable for injuries sus­
tained by the plaintiff by reason of the horse 
which he was driving becoming frightened at 
the tiles and running away. Macdonald v. 
Township of Yarmouth. 29 O. It. 259.

\ tiee Alcltonuld v. Dickenson, 25 O. It. 45,
1 21 A. It. 485.

Vehicle on Side of Road- .Yrgligcnce— 
Pleading.]—The lirst count of a declaration, 
after averring defendants' duty to keep a street 
in repair, alleged that they so negligently pre­
served and kept the same, and so wrongfully, 
negligently, and improperly permitted a 
waggon to be and remain thereon for a long 

| time, to wit, for the space of one month, con­
trary to their duty, that thereby the street 

i became and was unsafe for the liege subjects,
; Ac., to drive, pass, and repass, with their 
! horses, carriages. &c., and the plaintiff law­

fully passing with his carriage and horses, the 
horses became frightened by the said waggon 
and ran away, and the plaintiff was injured, 
Ac. The second count alleged that defendants 
wrongfully and negligently permitted a certain 
waggon to be and remain on the said highway 
for a long space of time, to wit. for the space 
of one month, so as to obstruct the same, 
whereby the plaintiff's horses, while she was 
lawfully passing along the said street in her 

| carriage, were frightened and ran away, &c. :
—Held, both counts bud. in not shewing in 

I what respect the corporation were negligent.
or what duty they neglected, for it was not 

I stated whether the waggon was defendants', 
or that it was allowed to remain an unreason- j able time, or that there was not sufficient 
room left to pass, or in what way such an 
object, not of itself likely to frighten horses, 
caused the injury. Founds v. Town of Utrat- 
ford. 20 U. V. 123.

The existence of a broken down waggon 
with a bright red board sticking up in it. on 
the side of a highway and partly in the ditch, 
where it had been hauled by the owner, some 
eight or ten feet from the travelled part, 
leaving plenty of room to pass, and remaining 
there for ten days, dw-s not constitute evid­
ence of actionable negligence on the part of 
the corooration. Where, therefore, after the 
lapse or such ten days, the plaintiff in paeeing
by with a horse and waggon was thrown out 

I and injured, in consequence of the horse
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taking fright at the waggon and hoard, and 
Held, that the corooration were not 

liable. Hounds v. Town of Stratford, 2<> C. 
I*. 1L

Wood Piled on Side of Road - Lia- 
lilitii of Municipality.] — On one side of a 
travelled rood which defendants were bound 
to keep in repair, was a declivity, down which 
a pile of wood, composed of blocks cut in two 
i.. t lengths, had lieen thrown by a person 
living near the highway. Some of the wood

i< upon the bed of the road, but a portion, 
<-! limited at from twenty-one to twenty-six 
l et, was free from obstruction, and the road 
itself was not defective. The plaintiff’s horse, 
in passing, shied at the wood, threw him off, 
and injured him :—Held, that defendants were 
ma guilty of a breach of the statutory duty 
imposed upon them by It. S. O. 1877 c. 174, 
s. i'.ll, to "keep in repair,” and they were 
therefore not liable. Maxwell v. Township of 
i Inrke, 4 A. It. 4110.

--------Liability of Municipality — Child
Claying on Hoad.]—A municipality is liable 
for damages arising through its negligence to 
children playing upon the highway where there 
is no general law limiting this liability in that 
regard and no local law prohibiting their play­
ing on the highway and when their presence is 
not prejudicial to the ordinary uses of the 
street for traffic and passage. Judgment in 
111 U. It. 180 reversed. Iticketts v. Village 
of Markdale, 31 O. It. 010.

see \yre v. City of Toronto, 30 C. P. 225; 
Hire v. Town of Whitby, 25 A. It. 101; Pres­
to n v. Township of Camden, 14 A. It. 85.

7. \on-rcpair—Defect in Sidewalk or Croat­

ia) Generally.
Crossing; below Level of Sidewalk -

Lndcmc of Xcgligcnce. |—Held, reversing the 
judgment in 11 O. It. 20, which was affirmed 
h.v the court of appeal, that a municipal cor­
poration is under no obligation to construct a 
'"eet crossing on the same level ns the side- 
; ilk. and that a sidewalk at an elevation of 
four inches above the level of the crossing is 
not such evidence of negligence in the con- 
mruction of the crossing as to make the cor­
poration liable in damages for injury to n foot 
passenger sustained by striking her foot 

- 'Inst the curbing while attempting to cross 
' " St reef. City of London v. Goldsmith^ 10 
S. C. U. 231.

Crossing over Ditch—Duty of Muniei- 
P'ility.] The plaintiff, living in an incorpor­
ated village, laid a plank from his door acroM 

• ditch to the street, by which be was in 
li habit of crossing, although the ditch was 
' P there, and be might, by going down the 

ilk a short distance, have crossed where 
ii "IIs shallow. In crossing by the plank at 

-ht lie fell off and broke bis leg : and lie 
'1 ■ reupon sued the corporation, alleging that 

|s their duty to have maintained a proper 
• -sing from his house to the street :—Held,
' it there was no such duty, and that the 
H'linn could not be maintained. McCarthy 
v. I illage of Oshawa, It) U. C. It. 245.

Grating beyond Line of Highway. |—
A city corporation are liable for injuries hap­

pening to a person while walking, result­
ing from the defective condition of a part of 
a sidewalk constructed by them, extending be­
yond the true line of the street over adjacent 
private property so as ostensibly to form a 
portion of the highway, such defect being 
caused through the owner of the property 
having placed on such part of the sidewalk a 
grating covering an area, and having allowed 
it, to the knowledge of the municipality, to 
full into disrepair so close to the highway ns 
to render travel unsafe. Budams v. City of 
Toronto, 24 A. It. 8.

Hinge on Trap Door — Liability of 
Municipality.] — The plaintiff, while walk­
ing along one of the streets of a village, 
tripped on a hinge which projected about 
two inches above the level of a trap door in 
the sidewalk, and in endeavouring in re­
cover himself caught bis other foot in a 
depression in the woodwork, about an inch 
and a quarter deep, at the opposite corner of 
the trap door, and fell and injured bis leg. 
It appeared that but for the hinge the aevi­
dent would not have happened, and it was 
admitted at the trial that the state of the 
binge was no evidence of negligence :—Held, 
that there was no evidence of negligence on 
the part of the defendants, and that the plain­
tiff was properly nonsuited. Hay v. I illage 
of PctroHu, 24 C. I*. 73.

The existence of hinges on a trap door a 
little more than an inch above the level of the 
sidewalk in a city, affixed by the owner of the 
abutting premises for convenience of access 
to his cellar, and against which the plaintiff, 
who was well aware of their existence, tripped 
and injured himself, does not constitute such 
a want of repair as to render the corporation 
liable for negligence. Dicing v. City of To­
ronto. •_**.» o. it. nr,

--------  Liability of Owner of House Akuf-
ting on Sidewalk.]—The owner of a house 
abutting on a highway placed without au­
thority a trap door in the sidewalk in order 
to obtain an entrance to his cellar, the hinges 
of the trap door projecting about an inch 
above the sidewalk. The defendant obtained 
title from this owner and continued to use the 
trap door, and the plaintiff, while lawfully 
using the highway, stumbled against the hinges 
and was hurt : — Held, that the defendant 
could not he held to he continuing the nuis­
ance, ns she had no title to the highway, and 
no right, strictly speaking, to remove the trap 
door constructed by another, and that, as the 
accident was not caused during or by her user 
of the trap door, she was not liable. Dicing 
v. Hewitt. 27 A. It. 200.

Hole Covered by Snow — ('ontributory 
Negligence— Xuisancc—I'inding of ./nr;/.]— 
The plaintiff walking along a sidewalk in the 
town of iMindas in January, 1875. stepped 
into a hole, about eighteen inches long and 
seven incites wide, and broke her leg. The 
hole was close to lier residence, and site was 
well aware of its existence, but she said she 
was unable to see it in consequence of its be­
ing covered with snow, there having been a 
light fall tlie night liefore. Other witnesses, 
however, said it was only partly covered, and 
was quite visible to n person taking ordinary 
care. The sidewalk had been fully repaired 
in the fall of 1873, and also in September 
preceding the trial. The population of the town 
was about 4.IHHI, and the town covered a large 
surface; the taxes levied being about $11,000,
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mono thon half of which woe spent on the 
etroeta mid eidewnlke. There was also a com­
mittee on sidewalks, one of whom stated that 
he spent more thou two-thirds of his time in 
attending to them. The jury having found 
for the plnintllT, a new trial was ordered. 
Semble, that to support an action of this char­
acter the want of repair must he such as 
would render the defendants liable to indict­
ment; that persons using a sidewalk must as­
sume a certain amount of risk: and that the 
existence of a hole like the one here would not 
necessarily impose a liability. Quaere, whe­
ther the question of contributory negligence 
was for the Judge at tho trial or should have 
Is-en submitted to the jury. Quiere. also, 
whether to form the ground of an action, the 
sidewalk, intended for extra convenience, must 
not have become a nuisance ad commune nocu- 
mentum. Hoyle v. Town of Dunda*, 25 C. 1‘. 
420.

On the second trial the jury in answer 
to questions submitted to them found, in 
substance, that, though defendants had gen­
erally performed their duty as to the repair 
of tlie sidewalks, yet in this case the side­
walk «as not in a reasonably sufficient 
state of repair: and that, though plaintiff by 
watching her steps, &<\. might have avoided 
the hole, yet that she exercised that due care 
and caution that a person would ordinarily 
use. umler the circumstances :— Held, that on 
this finding the plaintiff was entitled to re­
cover. N. C.. 27 C. P. 12V.

Hole in Sidewalk - Improper l'ne of 
IIiylump Evidence of Xigligenec.] -In an 
action against the town of Portland for dam­
ages arising from an Injury caused by a defec­
tive sidewalk, the evidence of the plaintiff 
shewed that the accident whereby she was in­
jured happened while she was engaged in 
washing the window of her dwelling from the 
outside of her house, and that in taking a step 
backward, her foot went into a hole in the 
sidewalk, and she was thrown down and hurt : 
she also swore that she knew the hole was 
there. There was no evidence as to the na­
ture ami extent of the hole, nor was affirma­
tive evidence given of negligence on the part 
of any officer of the corporation. The jury 
awarded the plaintiff #.".00 damages, and a 
rule nisi for a new trial was discharged:— 
Held, that there was no evidence of negligence 
to justify the verdict of the jury; ami that 
the plaintiff was neither walking nor passing 
over, travelling upon, nor lawfully using the 
said street as alleged in the declaration. Town 
of Tori land v. hriffUhn, 11 8$. C. It. 33.'$.

Hole near Sidewalk Hvidenei of Xegli- 
genu Contributory Xegligenee. |--A building 
was being erected on a street in the village of 
Itlenhelm. It had a basement several feet 
deep, the joists of the first floor being about 
level with the sidewalk. For the purpose of 
excavating the basement, planks for the dis­
tance of twenty feet had been removed from 
the sidewalk, and the earth taken away so as 
to form a grade into the basement, planks be­
ing laid across the space so made. In the 
centre of the basement wall, where the door­
way was, there was a hole made by the grade 
inti» the cellar. I Miring the daytime a plank 
was laid from the planks across the sidewalk 
to the first floor, which it was customary to 
remove at night, ami there was no direct evi­
dence that it was not removed on the night in 
question. I Mi the outside of the sidewalk there 
was u pile of stones and bricks, and the road 
was muddy. The plaintiff, who knew of the

dangerous character of the place, was at night 
going along the sidewalk, and while in front 
of the building met two persons, lie tlien 
stepped to the right on to the ground next to 
the building, standing still till the persons had 
fussed by, when, on attempting to proceed 
limself. lie struck against something and fell 
into the hole made by the grade into the cel­
lar, and was injured:—Held, that the defend­
ants were guilty of negligence ; and that there 
was no evidence of contributory negligence on 
the plaintiff's part. Copeland v. Village of 
Hlenluim. V O. It. 19.

Irregularity in Land Adjoining
Highway -/nrilation.]—Where the plaintiff, 
instead of taking the way provided for access 
to and from his premises, left it ami proceeded 
to his destination upon a track belonging to 
the defendants, which, to his knowledge, was 
not a street or way completed for use or open­
ed for public travel, no invitation or induce­
ment being held out by the defendants to the 
public to travel upon it, and on which he. 
owing to irregularities on its surface, fell and 
was injured Held, that he could not recover 
damages for his injury. Held, also, that he 
<•<011(1 not recover upon the alternative allega­
tion that lie was obliged to leave the highway, 
because it was in a dangerous state from snow 
and ice, and sustained the injury upon the 
adjoining land. Xoeerre v. City of Toronto, 
27 (>. it. <m1, 24 A. It. 109.

Obstruction — Lighting —- Independent 
Contractor».] — L. was walking along the 
sidewalk of a street in Halifax at night, when 
an electric lamp went out, and in the darkness 
she fell over a hydrant and was injured. In 
an action against the city corporation for dam 
ages it was shewn that there was a space of 
seven <,r eight feet between the hydrant and the 
inner line of the sidewalk, and that L. was 
aware of the position of the hydrant and ac­
customed to walk on said street. The statutes 
respecting the government of the city did not 
oblige the council to keep the streets lighted, 
but authorized them to enter into contracts for 
that purpose. At the time of this accident 
the city was lighted by electricity by a com­
pany who had contracted with the corpora­
tion therefor. Hvldeme was given to shew 
that it was not possible to prevent a single 
lamp or a batch of lamps going out at times: 
—Held, that the corporation were not liable; 
being under a statutory duty to light the 
streets, the relation between them and 
tlie contractors was not that of master and 
servant, or principal and agent, but that of 
employer and independent contractors, and the 
corporation were not liable for negligence in 
the performance of the service; that the posi­
tion of the hydrant was not in itself evidence 
of negligence in the corporation: and that L. 
could have avoided the accident by the exercise 
of reasonable care. City of Halifax v. Lordly, 
20 8. C. K. 505.

Opening Into Ditch hmecure covering 
—Jury hamng( « Contributory Xegliprnee.] 
—II.. a man seventy years of a'ge and feeble, 
was found at night lying beside an excavation 
for a drain under the sidewalk in defendants' 
street, where several boards had been taken 
up and replaced with a temporary covering of 
boards laid at right angles to and projecting 
two inches above the rest of the sidewalk. 
He afterwards died from the effects of the 
fall. His administratrix sued the defendants, 
alleging that deceased fell into the ditch, 
which was open, and thus received the Injury.
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while the defendants alleged that the ditch was 
s. . urely covered, and that deceased bad struck 
his foot against the projecting plank, and 
fallen Held, that, upon the evidence, the 
timling of the jury that he fell into the ditch 
owing to the insecure way in which the de­
fendants left the opening, which was the only 
point left to the jury, was unsatisfactory. 
'Hu- deceased was insolvent at the time of his 
death, and in failing health, not capable of 
much labour, hut tln-re was evidence that he 
was able to superintend his business, which 
was that of nil innkeeper, and went to market. 
The jury having given $4,000, apportioned 
among his children :—Held, that the damages 
were excessive. The deceased having passed 
over the sidewalk half an hour before, when 
it was light and the state of the sidewalk 
■ <mid lie seen :—Held, that there was evidence 
of contributory negligence on his part. Re­
marks as to the nature of obstructions which 
would make defendants liable, and the care 
required from persons with defective sight, 
.V. IIniton v. Town of Windsor, 34 U. C. II. 
4t>7.

Sto Dennett v. County of York, 43 U. C. II. 
.M2: Itlckby v. Town of Dreseott. 7 O. II. 
L’dl. 1- A. II. 037 : Beasley v. City of 11 am il - 
'•,n. !t o. It. 112 : Stilliway v. City of To­
ko,to. 1*11 O. It. 1*8 : City of St. John v. Chrie- 
tif. 21 S. C. It. 1.

(b) Snow and Icc.
(Sec, also, post 131.

Municipal Corporation — Negligence— 
Ity-luir.]—-The plaintiff, while walking along 
one of the sidewalks in the city of Toronto, 
on frosty day in the middle of winter, stepped 
on a piece of ice three feet wide, slipped and 
fell, and received a severe injury :—Held, not 
Millieient to render the corporation liable as 
for neglect to keep the sidewalk in repair, for 
ilie mere existence of the piece of ice was no 
•• idetice of actionable negligence: and a non­
suit directed at the trial was upheld. Held, 
also, that the passing of a by-law by the cor* 
pm-atioii imposing a duty upon others to keep 

-idi'walks clear of snow and ice. did not 
i to a I in hi lit \p upon themselves. Itinyland 

< iiy of Toronto. 23 C. V. !I3.
- Negligence — Notice—Contributory 

\ //</< lire. | -A sidewalk on one of the streets
ih the city of Toronto, to the distance of 500 
' i. and near the centre of the city, was cov­
ered with ice. There was no evidence of any
■ mal notice to the defendants of its existence, 
but it was proved that the city commissioner, 
"hose duty it was to enforce the city by-laws.

• •I' which required the removal of ice and
from the sidewalks, had frequently 

driwn up and down the street and past this 
alk, without taking any steps !•> enforce 

removal of the ice. It did not appear, 
r, ibat be ever noticed, or that any

< "inplaint had ever been made to him con- 
1 icing, the condition of the sidewalk. The

■ • ai,ile plaintiff, while walking over the side- 
•'■’Ik in broad daylight, slipped on the ice and 
• i. and received a severe injury, hut it was 
l'io\cd that she was well aware of the state

i "'f. as she lived close by, frequently passed 
" • t it. and laid already passed over it on the 

v of the accident :—Held, that defendants 
• re not liable. Review of the authorities as

to liability for accidents caused by snow or 
ice. There was no negligence on defendants’ 
part, for there was no proof of notice to them, 
the mere fact of the commissioner passing 
along the street being insufficient to raise any 
presumption of notice : and there was contri­
butory negligence on the plaintiff's part, for 
she was well aware of the condition of the 
sidewalk, and need not have used it. Ring- 
land v. City of Toronto, 23 ('. P. 03. remark­
ed upon. Hums v. City of Toronto. 42 U. C. 
It. 5tS0.

-------- Negligence—Ammiulfl/ion.] — The
plaintiff, a resident inhabitant of the town of 
Prescott, whilst proceeding along one of the 
sidewalks of the town, attempted to cross from 
one side of such walk to the other over an ac­
cumulation of hard beaten snow, where there 
was a slight declivity in the sidewalk, and in 
doing io slipped and fell, thereby Injuring 
herself :—Held, reversing the judgment in 7 
O. It. 2(il, that there was no proof of such 
accumulation of snow as indicated negligence 
on the part of the defendants, and there being 
no evidence of negligence in the construction 
of the sidewalk, the corporation were not 
liable. Blcaklcy v. Town of Dreseott, 12 A. 
R. ti37.

--------  Xegligcncc before Incorporation.]—
To an action by plaintiff against defendants 
for an accident to plaintiff on lltli April, 
188«». caused by slipping on a sidewalk of de­
fendants “covered with snow and ice. negli­
gently allowed to accumulate thereon by de­
fendants, and being otherwise defective and 
negligently out of repair for a long time to 
the defendants’ knowledge, and which it was 
their duty to keen in repair,” defendants 
pleaded that the village had not at the date of 
the accident been organized according to the 
terms of 4H Viet. c. 7m ( O. I incorporating said 
village, and could not have any officers nr ser­
vants, and could not be and was not guilty of 
negligence, by reason of anything done or 
omitted previous to or at the said date of said 
alleged accident : — Held, a good defence. 
Simpson v. Village of Huntsville, 13 O. R. 
101.

--------  Negligence — Contributory Negli­
gence.]—The plaintiff, walking home at night, 
as lie was accustomed to, along the sidewalk 
provided by the defendants for foot passengers, 
which the defendants were hound by sta­
tute to keep in proper repair, but along the 
centre of which a ridge of ice had accumulat­
ed. and btsui allowed by them, to the know­
ledge of the plaint iff, to remain for a couple 
of months. slip|M>d across the ridge and fell, 
injuring himself. While stating that he 
was walking carefully, lie admitted that 
lie was aware that it was a dangerous 
place, and might have been avoided, either by 
liis taking to the travelled road, or by going 
home another, hut longer, way. Xuniliers of 
persons were in the habit of using it daily 
without accident. The Judge at the trial de­
clined to withdraw the case from the jury 
Held, that the plaintiff having the right to 
use the sidewalk, it was a question for the 
jury whether under the circumstances of the 
case lie was exercising such care as a prudent 
person would reasonably exercise in using it, 
knowing its condition. Knowledge is not per 
se contributory negligence. (Jordon v. City 
of Belleville, 15 O. R. 21 i.

--------  Negligence—Notice.]—By reason of
ice on the sidewalk on Yonge street, in the
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city of Toronto, the plaintiff, who wa« walking 
along that street iihont six o'clock in the after­
noon. slipped and fell, sustaining damage. 
Tin* place in <piestion was in front of a lane 
which ran between two stores, the wall* of the 
stores forming the sides of the lane, which 
sloped towards the sidewalk: the ice being 
caused by the water from rain and melting 
snow running down the lane on to the side­
walk and then freezing. There was ice on the 
sidewalk at the time of the accident, hilt there 
was no evidence of its having accumulated 
there, nor did it appear how long it had lieen 
there : Hold, that there was no evidence «if 
negligence on the part of the defendants. 
Forward v. City of Toronto, 15 O. It. ,‘170.

At n certain point in a frequented street 
in the defendants' town, the sidewalk having 
settled through age and decay formed a de­
pression where water lodged and ice gathered, 
and the plaintiff slipped upon it and was in­
jured. The place had been in as had condi­
tion ns at the time of the mishap for n fort­
night : Held. h.v the chancery division, that 
the plaintiff was entitled to recover. Held, by 
the court of appeal, that allowing, for a fort­
night. water to collect and alternately freeze 
and thaw in a depression in a sidewalk in a 
frequented street in a town, was non repair for 
which the defendants were liable. Held, by the 
supreme court of Canada, that, as the evidence 
at the trial of the action shewed that the 
sidewalk, either from improper construction 
or from age and long use. hail sunk down so 
ns to allow water to accumulate upon it. 
whereby the ice causing the accident was 
formed, the defendants were liable. Derochie 
v. Town of Cornwall. 23 <>. It. 355. 21 A. It. 
37$i : Town of Cornwall v. Derochie, 24 8. C. 
K. 301.

-------- - Negligence—Accumulation—flu-law
—Cronninq Difference of Lerfil—Uron* Xcqli- 
ffcncc -.Votier of \ccident.\—A by-law of the 
appellant* required frontagers to remove 
snow from the sidewalks. The effect of Its 
being complied with was to allow the snow 
to remain on the crossings, which therefore 
became higher than the sidewalks, and. when 
pressed down by traffic, an incline more or 
less steep was formed at the ends of the cross­
ings. The respondent slipped and fell on one 
of these Inclines, and being severely injured 
brought an action for damages against the ap­
pellants ami obtained a verdict. The Municipal 
Act of Ontario makes a corporation, if guilty 
of gross negligence, liable for accidents result­
ing from snow and ice on sidewalks; notice of 
action in such case must lie given, but may be 
dis|N*nsed with on the trial if the court is of 
opinion that there was reasonable excuse for 
the want of it. and that the corporation lias 
not been prejudiced in its defence : Held, af­
firming the decision in 2.'$ A. 1$. 10i$. that there 
was sufficient evidence to justify the jury in 
finding that the appellants had not fulfilled 
their statutory obligation to keep the streets 
and sidewalks in repair. Town of Cornwall 
v. llerochie. 24 S. f\ It. 301, followed. Held, 
also, that it was no excuse that the 
difference in level lietween the sidewalk 
and crossing was due to observance of 
the by-law : that a crossing may be regarded 
as part of the adjoining sidewalk for the pur­
pose of the Art: that “gross negligence" in 
the Act means very great negligence, of which 
the jury found the appellants guilty : and 
that an appellate court would not Interfere 
with the discretion of the trial Judge in dis­

pensing with notice of action. City of King- 
•ton v. I henna n, 27 S. C. It. 40.

- Xcgligenre—Accumulation — Qronn 
Xegligeni; . | “Cross negligence" in s. tiOt'i 
f2i of the Municipal Act. If. S. O. 1SÎ17 c. 

22$$, means at the least "great negligence," 
Mid when it is attempted to make a municipal 
corporation responsible in damages under that 
sub-sect ion for an accident caused by ice on a 
sidewalk, it must be shewn that the sidewalk 
was allowed to remain in a dangerous condi­
tion for an unreasonable time. If the side- 
walk has been constructed in accordance with 
the plans of competent engineers and is in 
good repair, the possibility of an improved or 
less dangerous plan of construction is not an 
element to be considered in deciding the ques­
tion of the municipality's gross negligence. 
Where there was a sudden change in tempéra­
ture about six in the morning and ice then 
formed tin the sidewalk in question, it was 
held that the municipality, in the absence of 
actual notice of its dangerous condition, were 
not liable in damages for an accident which 
hnpponiHl about eleven o'clock on the same 
morning. Inca v. City of Toronto, 27 A. It. 
410.

Owner of Adjacent Building Fall of
*uoir from Roof— Xcgligenee.]—There is no 
duty at common law upon owner* or occupier* 
of houses to remove snow from the roof, and 
no liability for accidents caused by Its falling. 
The defendants leased land to II., who erected 
a house upon it under the directions of their 
architect. The lower storey was occupied by 
a lessee of II., and the upper storey and gar­
ret by the defendants. There was no evidence 
of any faulty or negligent construction, nor 
of any by-law of defendants regulating the 
removal of snow. The plaintiff having been 
injured while passing along the street by 
snow falling from the roof:—Held, that dé­
fendant* were not liable. La:aruh v. City of 
Toronto, 19 U. C. K. 0.

In an action for damages sustained by the 
plaintiff by reason of ice ami snow falling 
from the roof of the defendant's house and 
injuring him while he was walking on the 
highway, evidence was given to shew that 
about half an hour before the accident hap­
pened the defendant was notified of the dan­
gerous character of the roof, but took no pre­
caution* to guard against accidents, and a 
by-law of the municipality was proved requir­
ing the citizens to keep their roofs clear of 
ice and snow:—Held, that there was evidence 
to go to the jury of negligence in the defen­
dant. A nonsuit entered at the trial was 
therefore set aside and a new trial granted. 
Lazarus v. City of Toronto, lit V. C. It. 9, 
commented on and distinguished. Landreville 
v. (Jouin, <» O. It. 455.

--------  Proximate Cause.]—The defendants
were tiie owners of a building upon a street. 
A pipe connected with the cave troughs con­
ducted the water from the roof down the side 
of the building, and by means of a spout 
discharged it upon the sidewalk, where in 
the winter it was formed into a ridge of 
ice. upon which the female plaintiff slipped 
and fell while walking in the «treet. and in­
jured herself. The jury found that the de­
fendants did not know of the accumulation 
of ice. and that they ought not reasonably to 
have known of it : -Held, that the defendants 
were not liable. The carrying of the water
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in tin* sidewalk was n harmless act; the ac­
tion of the weather was the proximate cause 
of the accident: and the defendants not hav- 

_ knowingly allowed ice to accumulate were 
nut responsible. Skelton v. Thompson, 3 O. 
i; 11

- Tenant—Relief orcr.]—See Organ 
\. ('Hit of Toronto, 24 O. It. 318.

Vu So verre v. City of Toronto, 27 O. It. 
r.:.|. 21 A. It. 109, ante (a).

S. Son-repair—Indictment for.

Acquittal A< ir Trial.]—Qmvre, whether 
it i' proper to grant a new trial, where an 
individual or a corporation has been once a<- 
quitted on an indictment, even in cases of 
misdemeanour. Regina v. (Jrund Trunk R. 
W • .... 15 U. C. It. 121.

— A < ir Trial—Grounds for.]—In no 
cane of misdemeanour, after verdict of acquit­
tal, will a now trial he granted, on the ground 
tin1 ihe verdict is against evidence or the 
w ight of evidence. In cases of non-feasance, 
such as non-repair of a highway, a new triai 
may lie ordered on the ground of misdirection, 
or improper reception or rejection of evidence; 
hut in cases of misfeasance, such as obstruc­
tion of a highway, it is doubtful if a new trial 
should lie granted in any case. Regina v. 
T<>rt Terry and Tort Whitby R. IV. Co., 38 
1 C. It. 431.

Grantee of Crown Liability to Indict 
no at Agreement—Certificate of Engineer. | 

Grantees of the Crown, of public highways, 
arc indictable for default in repairing such 
huh ways, although they are also liable to 
il." Grown for the breach of their covenant 
1 ■ - it effect in the patent; and this liability 
follows the property, so as to make the pur- 
' i'.i.scr of part and mortgagee of the residue 
fli-o indictable for the same cause, although 

• has been expressly agreed that the grantor 
ill and the grantee shall not be bound to 

"pair. Semble, that an agreement by the 
Grown that the grantee should not be liable 
"• "-pair, could not, with the grant of the 
t"H'. have relieved them from the public 
d itv of necessary repairs. Held. also, that 
1,1 limain the indictment, it was not neces- 

ihat the government engineer should 
have condemned the road by certificate. 

R-ynm v. Mills, 17 C. V. t>54.

Repair of Bridge Itunedy.]—Where a 
' "o111y council is liable to repair a bridge 

I i oner remedy is indictment, not inanda- 
Re Jamieson and County of l.anark, 38

I r. 11. 047.

Road Company —Liability to Indictment 
Removal by Certiorari.]—A road company, 

" orporated under l«i Viet. c. l'.Hl and subs’e- 
' Acts < It. S. O. 1877 c. 1521, are not 

dijoet to indictment for not keeping their 
I in repair, where the liability to repair 

idiuitted; the s|iecial remedies given by the 
V 1 must be resorted to. But where the dis- 

I 'tic is, whether the part out of repair is 
it of defendants' road, an indictment will 

Semble, that the proper mode of object- 
' - to such an indictment is not by demurrer, 

but by removing the indictment by certiorari,

and moving to quash it upon affidavit shewing 
the facts. Regina v. Ottawa and Gloucester 
Road Co., 42 V. C. It. 478.

0. Non-repair—Injury by—Contributory 
Négligence.

Question for Judge or Jury. |—Action 
| for accident caused by neglect to repair a side­

walk (jun-re. whether the question of con- 
I trihutory negligence, upon the evidence, was 
i for the Judge at I lie trial, or should have 
1 been submitted to the jury. The authorities 
! reviewed. Itoyle v. Town of Ihindas. 25 C.
i P. 420.

On the second trial the jury, in answer to 
questions submitted to them, found, in sub­
stance, that, though the defendants had gen­
erally performed their duty as to the repair 
of the sidewalks, yet in this case the sidewalk 
was not in a reasonably sufficient state of re­
pair ; and that, though plaintiff by watching 
her steps, &c.. might have avoided flic hole, 
.vet that she exercised that due care and cau­
tion which a person would ordinarily use, un­
der the circumstances :—Held, that on this 
finding the plaintiff was entitled to recover. 
S. C., 27 C. P. 129.

j A portion of a highway which the defen­
dants were bound to keep in repair, had a 
trench running across it. caused by water 
escaping from a culvert, and was allowed so 

| to continue out of repair for a month. The 
! deceased, while lawfully travelling along the 
I road which he had passed over the day be­

fore, attempted to cross such trench in a 
waggon, from which lie was thrown and killed. 
In an action for damages, it was alleged by 
the defendants that demised was well aware 
of the defect in the road, if any, and at the 
time of the accident was intoxicated, and 
thus contributed to the accident. It was left 
to the jury to say whether the deceased had 
so contributed to the accident, that but for 

| want of reasonable care it would not have 
occurred. The jury answered this in the 
negative, and rendered a verdict in favour of 
the plaintiff : Held, that the question of con­
tributory negligence was one for the jury, 
and could not have been withdrawn from 

1 them. Mutv v. Townships of liing and Albion, 
8 A. It. 248.

What Amounts to Contributory Neg­
ligence. | — Telegraph poles, intended for 
ilie construction of their line, had been laid 
by a telegraph company upon the high­
way. encroaching upon the travelled por­
tion. The plaintiff was being driven by 
one l'\ along the road in a sulky in the day- 

i time ; they had passed several of the poles 
safely, but both were at the moment looking 
at an object off the road, and the sulky run­
ning against a pole upset and injured the 
plaintiff. It was proved that the pathmaster 
knew of the poles being there. The court be­
ing left to draw inferences ns a jury : -Held, 
that the driver was guilty of contributory 
negligence, and that the plaintiff therefore 
could not recover, although the defendants 
would otherwise have been liable. Castor v. 
Township of l rbridge, 39 U. C. It. 113.

In an action for the death of II.. caused 
by falling into an excavation for a drain un­
der the sidewalk, alleged to have been negli-
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gently left uncovered by defendants, the de­
ceased having named over the place half an 
hour before, when it was light and the state 
of the sidewalk could In- seen : Held, that 
there was evidence of contributory negligence 
on his part. Remarks as to the nature of 
obstructions which would make defendants 
liable, and the care required from persons 
with defective sight. &c. II til tun v. Town of 
Windsor, .'ll V. (_'. It. 487.

Sir Mclntyie V. liuchillHIH, 14 V. C. It. 
r.M . n,a.:i> » x 32 if. it. 4<13 ; Prie,
v. Cutiirinjui Hriifrjc Vu., 35 I . C. It. dll: 
It urns v. Vila of Toronto, 12 I . < '. It. 
fit Ml ; Tumi v. 'Township of Whitby, îlô I'.

It. Ilk'.. d7 I ('. It. UNI; Slur 
wood v. Vitii of II n in il ton, :»7 V. t '.
It. lit) ; W'ulto « v. Count y of York, d*l 
< ". I’, 217, U A. It. 181 ; III ms v. Itoickh, 8
ii It. I-1 : # o prl it nil v. I illayv of llhnluiin,
'.I < I. It. Ill ; Town of Portland v. (Iri/fiths,
II S. « '. It. ."tdd ; (Jordon v. ' it y of lit lli ville, 
15 11. It. 2'> ; I.au ion v. Yilliiye of .[Hinton,
III I*. It. Im.’i , Ferguson v. Tow null ip of
South Hold, 27 II. It. I ll l : .\tkiimon v. City of 
(hut hum. LI I <>. It. 518. 20 A. It. 521.

10. Xon-rcpuir—Injury by—Humages.
Excessive Damages. | — See llutton v.

Toil n of ll i ml nor, d4 l . I'. It. 187, unti 7 (a I.
The damages ($2,500) being in the opinion 

of the court excessive, for injuries to plain­
tiff’s wife, caused by defendants' neglect to 
protect an embankment on the highway, a 
new trial was granted on payment of costs, 
unless the plaintiffs Mould consent to reduce 
the verdict to $1,250. Tonm v. 'Town»hip of 
W hitby, 35 V. V. It. 105.

Solatium -Pecuniary Ton».] In an ac­
tion for damages brought against the corpora­
tion of the city of Montreal by Z. L. et ai., 
the descendant relations of I,., who was killed 
while driving down St. Sulpice street, alleged 
to have been at the time of the accident in 
a bad state of repair, by lieing thrown from 
the sleigh on which he was seated against 
llie wall of a building, the Judge before whom 
the case was tried without a jury granted Z. 
L. et al. ÿl.mMi damages on the ground that 
they Mere entitled to said sum by way of 
solatium for the bereavement suffered on ac­
count of the premature death of their fa­
ther Held, that the judgment could not Is) 
allirmed on the ground of solatium, and, as 
the respondents had not lilcd a cross-npiienl 
to sustain the verdict ou the ground that there 
was sulticient evidence of a pecuniary loss for 
which compensation could be claimed, Z. L. 
ei al.'s action must lie dismissed with costs. 
City of Jdontrml v. Labi lit . 14 8. C. It. 741.

See Ferguson v. Township of South wold, 
27 (). It. IMS, anti '! (In ; Huffman v. Town­
ship ni lia y ham, 2tl A. It. 514.

It. ,\on-repair—Injury by—Jury Xoticc.
Motion to Strike out.| In an action 

against a railway company and a city corpora­
tion to recover damages for injuries sustained 
by the plaintiffs by being upset upon a street 
in the city owing to the heaping up of snow 
upon the side of the roadway, the plaintiffs

in their statement of claim alleged that the 
corporation had permitted this to be done, 
ami had thereby allowed the street to be out 
of repair and dangerous for travel: -Held, 
that the action must Is* treated as one for 
non-repair of a stri-et within the meaning of 
s. 5 of the Law Courts Act. 181 Hi ; and a jury 
notice was therefore irregular and should bi­
nt ruck out. It made no difference that the 
motion to strike out the jury notice was made 
by the railway company and not by the city 
corporation, as the latter appeared and sun- 
ported the motion. Itarbrr v. Toronto It. ll'. 
( o.. 17 I*. It. 2U3.

12. Xon-ripair — Limitation of Action» for.

Death by Negligence /’- riml of Limi­
tation.]- An action under V. S. V. c. 78. h.v 
the representatives of a de< eased person killed 
by the neglect of defendants to repair a high­
way. must, under ('. S. V. ('. <-. 54. s. 337. lie 
brought within three months, notwithstanding 
the limitation of twelve months allowed by the 
first-mentioned statute. 'Turner v. Town of 
llrantford, 13 C. V. UK).

Action by an administratrix against de­
fendants for digging and opening a drain in 
the city of Ottawa, and leaving it at night 
uncovered, whereby the deceased was injured 
and died:—Held, that the administratrix Mas 
limited to six months from the cause of ac­
tion accruing within which to sue. that be­
ing the period limited In defendants' charter, 
35 Viet. c. 8ii, s. 55 (O.l. for, although un­
der t'. S. ('. e. 78, s. 4. the administratrix is 
allowed twelve months after the death of the 
deceased to bring her action, this does not 
apply where there is a special provision, ns 
here, for a more limited period. Cairns v. 
Ottawa Water Vommianioncrn, 25 C. I*. 551.

Injury - Commencement of Period.]— The 
statute <S. I'. <'. c. 54 (It. S. O. 1877 c. 
174. s. 4D1 ) requires the action to be brought 
“ within three months after the damages have 
been sustained." The plaintiff's mare fell 
through a bridge, and died four months after 
warils from the injuries then received: -Held, 
that the statute began to run from the occur­
rence of the accident, not from the death. 
Milhr v. Township of Xorth Fredaieksburg, 
25 V. C. It. 31.

-------- Xonfeunanee.] — | h-fendants made a
hole in the highway in order to ascertain 
whether repairs were required there, but they 
did not replace the materials or till up the 
hole, nor place a light there: and the plaintiff, 
crossing tiie road, fell against the material* so 
left, and into tin- hob* : Held, a cause of 
action within s. pm of the Municipal Act 
of 1873, and that the plaintiff suing after 
three months Mas barred. Pearson v. County 
of )or*, II Ü. 0. It. :;7S.

--------  Misfeasance.]—Defendants, for the
purpose of repairing their road, placed on the 
side, heaps of gravel, &<•„ and took no pre­
cautions to prevent accidents therefrom. 
Plaintiff, driving at night, ran against one of 
them and upset, and broke his waggon. De­
fendants pleaded that an action brought there­
for was not brought within three months, ac­
cording to (*. S. V. C. c. 54. s. 337 :—Held, 
plea bad, as the cause of action was not the 
neglect of defendants to keep in repair, but
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Ilit» positive net of heaping up gravel and ne- 
...viinu to afford sufficient notice or protec- 
; ,,n Rowe v. Counties of Leeds and Liren- 

. Iff C. V. 515.
Sec Curly v. City of London, 18 (). It.

Iff. Xon-rcpair—Notice of Accident.

Absence of - Pleading — Objection at 
l'i i'il l Tin1 defence of want of the notice of

vient mpiired by s. Iff of the Municipal 
Amvi 'lment Act, 1894, in an action against a 
' iiiicipal corporation for injuries sustained 
through a defective sidewalk, should lie set up 
in the statement of defence, if the statement 

im i- silent on the point, and the Judge 
can tlien go into the circumstances, if any, 
which excuse the want or insufficiency of the 
notice. And where the objection, in such a 
cii'.e, to the want of notice was not raised 
until after the evidence was closed, a motion 
for a nonsuit was refused. Lungbottom v. 
i My ,,f Toronto, 27 U. 11. 198.

Accident at Street Crossing. | —A street 
crossing on the line of and joining parts of a 
sidewalk on opposite sides of the street, is not 
a sidewalk within the meaning of 57 Viet. c. 
’ill. s. Iff (().) Ilrenuun v. City of Kingston,
2ff a. It. 4<Hi. See S. C„ 27 S. C. It. 4ti.

Application of Statute -Snow and 
In i The hitler part of the clause added to
- Mil ill of the Consolidated Municipal Act. 
IV, 12. by 57 Viet. c. 50, s. Iff, as amended by 
59 \ ii i. c. 51, s. 20. whereby it is provided 
that " no action shall be brought to enforce 
n claim for damages under this sub-section 
miles# notice in writing of the accident and 
the cause thereof lias been served," applies to 
all cases of non-repair of highways, &c., and 
is not confined to cases where the non-repair is 
h> reason of the corporation not removing 
snow or ice from the sidewalks. 1 trennan v. 
* .iv of Kingston. 2ff A. II. 4fHi. discussed. 
Udis v. City of Chatham, 28 O. It. 525.

Description of Locality — Sufficiency
i A not ice of accident to a municipal cor- 

i •raiion in respect of a claim arising out of 
u defective sidewalk is sufficient if it states 
i •• cause of the accident together with the 
inline of the street and the particular side of 
the street and reasonable information as to 
l"1 a lily so as to enable the corporation to in- 
vmimite. It is not necessary to mention the 
exact locality. McQuillan v. Town of St. 
Marys, ffl O. It. 401.

Necessity for — Joint Liability for Re- 
l>iur. | The notice in writing of the accident 
end the cause thereof, referral to in the Con-
- . dated Municipal Act, 1892, s. 531, s.-s. 1,

imended by 57 Viet. c. 50 s. 13 (O.). and 
•’9 Viet. c. 51, s. 20 (O.), is not necessary 

accident is the result of non-repair
- ■ i highway which two or more muuiciptUi- 
i • - aie jointly liable to keep in repair. Judg-

in 29 (>. It. 98 affirmed. Lcizert v. 
I' /up of Matilda, 20 A. U. 1.

------  Joint Liability for Repair —
■ I cm ,dment of Statute—Waiver.] — The no- 
' • i lie accident and the cause thereof re-
'ciirrd by s. H» (31 of the Municipal Act, 
It. s I ). 1897 c. 223. to be given within thirty 
tiny : aiter the accident, must now. by 02 Viet.

(2) o. 20, s. 39 (O.i, Ik- given to each of the 
municipalities where the claim is against two 
or more as jointly responsible for the repair 
of the road. Lcizert v. Township of Ma­
tilda, 20 A. 11. 1, is therefore not now ap­
plicable. Where notice in writing was given 
to one township municipality of two sued as 
jointly liable, and not to the other, hut it 
appeared that the reeve of the latter had 
been orally notified by the plaintiff and had 
llicn promised to write and had written to 
the reeve ot the former, after which both 
reeves attended with the plaintiff and ex­
amined the place of the accident, and the reeve 
of the latter afterwards wrote to the plaintiff 
advising him that the township corporation did 
not recognize his claim because it was con­
sidered that the loss arose from the fault of 
the plaintiff ; and all this within thirty days 
alter the accident Held, that there was no 
waiver. Jones v. Township ol st> plunson, 
32 U. U. 22U.

14. X on-re pair— Xotiee or Knowledge of, by 
M unieipal ( orporation.

Drain I bsenee of Authority—Continued 
Hanger.I—-In an action against defendants 
for an accident to the plaintiff by falling into 
a drain, which had been opened or dug in a 
street at one of the most frequented places in 
the city, and which had remained in an un­
protected state for a considerable time, the 
men having been engaged in working at it 
nearly a month: Held, that it was no de­
fence that defendants did not make or author­
ize the drain to be dug, as under the circum­
stances they must be deemed to have had the 
fullest notice. Adair v. City of Kingston, 27 
C. 1*. 120.

Obstruction Implied Xotiee - Sanction 
of Practice. |-One S., contrary to the city by­
laws, deposited on one of the streets of the
city of Toronto, to !"• removed i-\ the city
scavenger curls on the following morning, a 
quantity of ashes and rubbish, so as to cause 
an obstruction to the street, whereby the plain­
tiff', while driving along the street a few hours 
afterwards, at one o'clock in the morning, 
was injured. It was proxed that the defend­
ants had no express notice or knowledge of 
the obstruction until after the accident, but it 
was urged that notice must be implied, be­
cause defendants laid sanctioned the practice 
of so depositing ashes. &<•„ by having jier- 
iii it ted it without objection on former occa­
sions; but the evidence xxas held not to siiIh 
stantiate this :—Held, that there was no evi­
dence of negligence ou defendants' part ; and 
a nonsuit was entered. A y re v. City of To­
ronto, 3U C. V. 225.

--------  I in pin d Xotiee—Lapse of Time. |—
A house which xxas being moved from one 
part of a town to another was allowed to 
stand over night upon one of the streets with­
out a watchman or warning light. The horses 
attached to a carriage in which the plaintiff 
xxas. while being driven past the house that 
night, took fright and the plaintiff xxas in­
jured. Some of the town councillors knew 
that the house was being moved and ixxo of 
them knew that it had been left standing upon 
the street for the night :—Held. that, assum­
ing that the house was an obstruction to the 
highway, there was not sufficient notice or 

| sufficient lapse of time to impose liability uiioii 
I the corporation. Castor v. Township i>f Ux-
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bridge. 3!» V C. K. lia, Turn» v. Township 
of Whitby. 37 V. It. Uni, and Maxwell v. 
Clarke. 1 A. It. 460, referred to. Judgment 
in 2X U. It. filtM reversed. /five V. Town of
WlnH.li, 2."'• A. It. 101.

Pleading Want of A'ofioe.]—The plain­
tiff claimed damages for injuries received 
by his stepping upon the covering or 
lid of a manhole in the sidewalk alleged 
to he defective. Sic., through defendants' 
negligence. By the first paragranh of the 
statement of defence defendants denied the 
correctness of the statements contained in 
the statement of claim : and by the second 
paragraph set up that defendants had no no­
tice or knowledge of the defect : - Held, on 
demurrer to the second tiara graph, that the 
whole statement of defence must lie rend to­
gether : and that the second paragraph taken 
with the first constituted a good defence, or 
was immaterial : that it could not embarrass 
the plaintiff, for. if he proved actionable negli­
gence. he must prove either actual or presump­
tive notice. Ihashy v. Hit y of Hamilton, i) 
O. It. 112.

See Harold v. County of Simcoc, l(î C. 
1». 4.1. IX C. P. it : Hounds v. Town of 
Stratford, 25 C. I*. 123 : S. < 20 C. I‘. 11;
limns v. < ity of Toronto. 42 V. C. It. 500; 
Duck v. City of Toronto. 5 (>. It. 21»." : Atkin­
son v. City of Chat hum. 20 O. It. 518, 20 A. 
It. 521: Castor V. 'township of I xliridge, 30 
V. C. It. 113 : Gordon v. rity of Hdlndh . 15 
O. It. 20; Forward v. City of Toronto, 15 U. 
It. 270.

15. .S on-repair—Relief over.
Claim tor—Amendment—Direct Claim— 

Order of Addressing Jury.] — An action for 
damages for injuries resulting from a defec­
tive sidewalk was brought against a city, who 
under It. S. n 1X87 c. 184. s. 531. s.-s. 4. 
obtained an order adding < >. as a party defen­
dant. and alleged in their defence that O. was 
responsible for the defects ill the sidewalk, 
and asked a remedy over against him. O. 
delivered a defence denying the cause of ac­
tion. and alleging that, if any accident 
occurred, it was through the neglect of the 
city. At the irial the jury found that t ». had 
occasioned the accident, and gave damages to 
the plaintiffs. The plaintiffs then applied for 
leave to amend their statement of claim by 
claii i g directly against < ».. \\ Inch leave was 
granted, and judgment was entered against O. 
for the damages awarded: — Held, that the 
leave to amend was properly granted, and the 
judgment should he affirmed. Modern proce­
dure endeavours to work out the rights and 
liabilities of all parties as far as possible in 
the same action, and. so long as no substan­
tial injustice is done, it is permissible to con­
form the pleadings to the facts at the close 
of the case. At the trial the Judge ruled that 
counsel for » ». should address the jury before 
the counsel for the city, thus giving the latter 
the reply as against < ». : Held, that this
ruling was correct. Stilliway v. City of To­
ronto, 20 O. It. OS.

Flooding Highway Mill Dam.]—A mill 
owner, having a license from a township to 
construct his mill dam in such a way as to 
flood a part of the highway, constructed it so 
negligently that it gave way, causing damage 
to proprietors below :—Held, that the license 
to dam water back upon the highway was

(except in so far as it might he a public nuis­
ance affecting travellers on the road» a law 
ful thing : and that the damage being caused 
by the negligence of the mill owner, the town­
ship was not liable. Such a case is not with­
in It. S. O. 1887 c. 184. s. 531. s.-s. 4. which 
gives ton coriKiration against which is brought 
an action to recover damages sustained by 
reason of any obstruction &<■.. on a highway 
placed by any person, other than a servant or 
agent of the corporation, the right to claim 
relief over against such person. Ward v. 
Cali don, A lgit v. Caledon, 10 A. It. tiff.

Ice on Sidewalk — Owner of \djannt 
Budding—Tenant.]—In an action against a 
city municipality in which the plaintiff re 
covered damages for injuries sustained by her 
slipping on ice which had formed on the side­
walk by water brought by the down pipe from 
the roof of an adjacent building, which was 
allowed to flow over the sidewalk and freeze, 
there being no mode of conveying it to the 
gutter, the owner of the building and the ten­
ant thereof were, at the instance of the muni­
cipality. made party defendants under s. 531 
of the Consolidated Municipal Act. The pipe 
in its condition at the time of the accident, 
discharging the water upon the sidewalk, had 
existed from the commencement of the ten 
ancy. A by-law of the municipality required 
the occupant of a building, or, if unoccupied, 
the owner, to remove ice from the front of a 
building abutting on a street, within a limited 
time :—Held, that the owner was. hut the 
tenant was not, liable over to the municipality 
for the damages recovered. Organ v. City of 
Toronto, 24 O. It. 318.

Lands Injuriously Affected -Radway.]
- Sis- Haskerville v. City of Ottawa. 20 A. If. 
108.

Liability of Wrongdoer to Corpora­
tion. | -See Township of I'tspra v. Cook. 26 
C. V. 182.

Obstruction —Joint Liahilitu.] ■— Sub­
section 4 of s. 5.11 of U. S. O. 1X87 c. 184 pro­
vides that if an action is brought against a 
municipal corporation to recover damages sus 
tallied by reason of an obstruction, excavation, 
or opening in a public place, made. left, or 
maintained by another corporation or by any 
person other than a servant or agent of tin- 
municipal corporation, the last mentioned cor­
poration shall have a remedy over against the 
other corporation or imtsoii for any damages 
which the plaintiff in the action may recover 
against them. This applies to the case of an 
obstruction, excavation, or opening, directly 
and immediately placed on or dug in the high­
way by the corporation or person against 
whom tin- remedy over is given. It does not 
give a right to one township municipal cor­
poration to recover from an adjoining town 
ship municipal corporation damages recovered 
for an accident caused by non-repair of a 
road lying between the townships which they 
were jointly liable to keep in repair. 'Toun­
ship of Sombra v. township of Moore. ID A. 
It. 144.

--------  Wrongdoer.] — The person who
placed on a highway a boulder which caused 
injury to the plaintiff was added as a de­
fendant under s. 531 of the Municipal Act. 
It. S. U. 18X7 c. 1X4. and was held liable over 
to the corporation under s.-s. 4. Township of 
Vespra v. Took. 26 C. I*. 182. distinguished. 
Balzer v. Township of Gostield Soufh, 17 0.
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K. 700, followed. McKclvin v. C'ity of Lon­
don 22 U. It. 70.

W here an object is left over night on the 
:,:uiu.i\ unligliied and unguarded (in this
< use. a building in process of removal i which 
is calculated to frighten horses, and by which 
a horse is frightened, and an accident results, 
ami where the municipality, though having 
notice, have taken no precautions to warn 
travellers, they are liable, in the absence of 
min i ihuiory negligence ; but are entitled to be 
indemnilivd by the person who placed the ob­
struction on the highway. Hive v. Town of 
II luihii. 28 U. It. 508. See S. t\, 25 A. it. 
101.

Snow—Street Hailway—Evidente — Find 
imi o/ Jury.J—See 'Toronto H. II'. Co. v.
< ny of Toronto, 24 8. C. It. 580.

.See (lilelirist v. 'Township of Carden. 20 < '. 
I*. 1 : Cart y v. City of London. 18 U. It. 122; 
Halter v. Tounship of Uosfield Mouth, 17 U. 
It. 700.

10. Son-repair—ltoad Companies.

( Sec, also, post VI11.)
Action by Private Person — Special 

Damagi | — Road companies owning public 
highways and entitled to tolls thereon are 
liable, for accidents arising from want of re­
pair. to actions at the suit of individuals 
sustaining special injury, as well as to indict­
ment. Muedonuld v. Hamilton and Fort 
Hover Flank Hoad Co., 3 U. V. 402.

Alteration by Railway Company
Adoption.]—Where a railway company altcr- 
••'I. 'i a railway crossing, the grade of a road 
owned by a road company, and the alterations 
were subsequently rati lied and adopted by the 
nuil company collecting tolls : -Held, that by 
such adoption and acceptance, they were to be 
h .it' d us responsible for any injury resulting 
from the omission to fulfil a duty arising out 
nf such altered state of the highway, e.g.. to 
put up a parapet. W hit marsh v. Lrand 
1 rank H. II. ( u„ 7 C. 1‘. 373.

Lessee of Toll Gate -- Snow,] —A road 
1 "inpany are not liable to llie lessee of a toll 
gate for allowing the road to become blocked 
up by snow, under 111 Viet. c. 1UU. Stewart 

■ U oodstoek and Huron Flunk and (Jravel 
Hoad Co., 15 V. C. It. 427.

------ - Tolls, Decrease in. J—A road corn-
pan v are not liable to a lessee for neglecting 
to keep their road in repair, and thus causing 
' diminution in the tolls. The 34th and 
two subsequent sections of 1(1 Viet. c. ISM), 
ni'" nteiided for the protection of the public, 
and give no additional rights to a lessee of 
in" mad. W titsun v. Sarnia Flunk Hoad Co., 
I'i I C. It. 228.

Negligence— Evidenec of— Accumulation 
of SaoifTj—A snow drift, about two or three 

n length, and two fed in depth, hud 
mi a gravel rond. It bad been there 

•T three weeks, and. owiug to the thaw- 
and freezing of the snow, ruts bad form- 

"l in it. which made it unsafe for waggons, 
"a the 1st March the plaintiff was passing 
; i :t in a waggon, when the wheel going 
dowii threw him out. and the hind wheel went 

Vol. IV. D—235—11

over his leg and broke it. Defendants after­
wards cleared away the snow there. The road 
was good except for the snow, and there was 
a heavy snow storm and sleighing after tin* 
accident :—Held, that there was evidence of 
negligence on the part of defendants in not 
keeping tlie road in repair, and a verdict for 
the plaintiff was upheld. Caswell v. St. 
Mary's and Froof Une June!ion Hoad Co., 28
U. (J. It. 247.

Sale to Municipality - Tith Indict­
ment for Son-repair. |- The defendants were 
indicted for not repairing a publie road con­
structed by a company known a< the Paris 
and Dundas Itoad Company, which road it 
was alleged, as to the portions within their 
municipality, had been duly acquired by the 
defendants. Upon demurrer to a special pica :

Held, that under s. t;.s of C. S. V. V. c. 41). 
defendants had authority to purchase the 
whole or any portion of a road which passes 
through or adjoins tlw-ir municipality; that 
the words "any portion” in the statute did 
not prevent their becoming proprietors of the 
whole ; and that by the foreclosure of the 
mortgage to defendants in the plea mentioned, 
the title to the road became vested in defend­
ants. The remedy provided by statute, of sus­
pension of tolls during the non-repair of the 
road, does not suspend the common law right 
of indictment for non-repair, tjuu-re, could 
the municipality be indicted for non-repair 
during the ownership of the road by a com­
pany. Heyina v. Town of Far is, 12 C. V. 445.

Sale to Private Persons Liability for 
Son-repair—Hcmcdy.]—It. and S., having be­
come ilie purchasers of the St. Catharines T. 
nnd S. it. Itoad Co.'s road, at a sale in chan­
cery, under 22 Viet. c. 43. origimtllv owned 
by that company, neglected to keep that por­
tion within the incorporated village of T. in 
repair, on the ground that such portion was 
vested in the corporation of said village by 22 
\ li t. v. 5i, s. 886, who, b) a. 887, were bound 
to keep it in repair. Un motion for a manda­
mus requiring It. mid S. to repair said por­
tion:—Held, that roads of joint stock com­
panies are not public roads or highways with­
in 22 Viet. c. 54, s. 336, and that the por­
tion in question was not vested in the 
village, but belonged to It. and 8.. who were 
therefore bound to keep it in repair. Bin. 
following The Oueen v. Trustees of Oxford. 
Ac.. Turnpike Bonds, 12 A. A K. 427. that u 
mandamus should be refused, the parties living 
left to their remedy by indictment. Heyina v. 
lirown, 13 C. 1*. 356.

Unfinished Work—Aooideni.]— A road 
company are not liable for accidents occasioned 
by the use of a bridge while it is unfinished, 
and the road not completed. Fraser v. Sorth 
Oxford and li cet Zona Flank Hoad Co. 15 
U. C. R. 21)1.

See Lennox v. Harrison. 7 C. I’. 4*>0; llrad- 
ley v. lirown, 32 U. C. K. 463; Utyina v. 
County of Haldimund. 38 U. C. R. 306; 
Heyina v. Ottawa and (ilouccstcr Hoad Co., 
42 U. C. It. 478; It ebb v. liarton Stoneu 
t reek Consolidated Hoad Co.. 26 O. R. 343- 
Heyina v. Ureaves, 46 U. C. R. 200.

17. Other Cases.

County Court—Territorial Jurisdiction— 
Action for Son-repair.]—An action against n
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municipal corporation for not keeping n road 
in repair is local. Where such an action had 
been brought in the county court of a county 
different from that in which the road was 
situate, and a verdict for the plaintiff con­
firmed in term, the court allowed an appeal 
from such judgment, hut made no order, as the 
court below, having no jurisdiction, could not 
be ordered to do anything in the case. Fer­
guson v. Township of Hotcick, 25 U. C. It.

Injury to Adjoining Property.] De­
fendants were repairing a road which crossed 
plaintiff's raceway by a culvert, and the 
stones and other materials collected for the 
work about the culvert were carried into the 
raceway by a violent storm, and suffered to 
remain there : Held, that they were not
liable. Snook v. Town of Hrantford, 14 U. 
<’. it. 255.

To a declaration for entering plaintiffs’ 
land in the town of Owen Sound, and deposit­
ing earth. <V., thereon, defendants pleaded 
that the land was in the county of Grey : that 
there was a highway adjoining it. which was 
duly constituted a county road under the ex­
clusive jurisdiction of the corporation of the 
county, with whom the other defendants con­
tracted to gravel it; that defendants, in pur­
suance of such contract, and by command of 
the corporation, gravelled it in the pro­
per line, and in so doing unavoidably en­
croached a little upon and incumbered the 
plaintiffs* land with earth. &e., doing no 
unnecessary damage: -Held, on demurrer, no 
defence, for 111 no by-law was shewn to 
authorize the work : and (21 the road being 
within the town, the county could have no 
jurisdiction over it. i'hurchwardens of St. 
t ivory va Church. Owen Sound v. Count g of 
l.rey, 21 I\ <’. It. 2U5.

Injury to Rond —- Powers of lighting 
( 'ompony—Statute. |—-By s. 5 of the respon­
dents’ incorporating statute. 55 iV 5(5 Viet, 
e. 77 M j. i. the company were empowered, 
on certain conditions tcomplied with) to lay 
their wires underground as the same might 
be necessary, and in so many streets, squares, 
highways, lanes, and public places as might 
be deemed necessary for the purpose of supply­
ing electricity ami gas:—Held, that the 
power to open streets, that is, to break up 
their surface and excavate them, was plainly 
involved in this provision, and that an in­
junction obtained by the respondents to re­
strain the municipality from interfering there­
with, was properly granted. City of Montreal 
v. standard Light and Power Co., 1181)7] A. 
C. 527.

Vcnne in Action for Non-repair of 
Road Mode of Taking Advantage of Wrong 
Venue. |- See /frown v. County of York, 8 
r. it. 13».

See also Sullivan v. Town of Rarrie, 45 U. 
('. It. 12; Attorney-Uvneral v. Keily, 22 Gr. 
458.

VIII. Highways — Toll Roads and Road 
and Ruidge Companies.

O. 1877 c. 152, five persons are allowed, on 
taking certain steps, to form themselves into 
a company for the purpose of either making a 
road or purchasing one already constructed, 
without the sanction of any authority, execu 
live or judicial. Such proceeding is wholly 
the act of the parties, and no conclusive force 
is afforded by the certificate of registration 
issued by the registrar under s. 15 of the Act. 
Therefore, where one W., with his wife and 
two sons—one a minor—together with another 
relative, by an instrument in the form re­
quired by the statute, executed by them, and 
duly registered, declared that they had formed 
a joint stock company (limited) for the pur­
pose of purchasing the roads, franchise, &e., 
of the Hamilton and Milton Road Company, 
Ace., with a cnnital stock of $5.000, the whole 
amount of which was subscribed for by these 
persons, on which they had paid five per cent, 
into the hands of the treasurer of the com- 
panj another son of W. and .ill five of the 
shareholders were duly chosen directors ; and 
having thus purported to constitute themselves 
a company, they purchased the roads from 
the companies holding the same, at the alleged 
price of $31.000 ; and subsequently brought ac 
tion to recover tolls said to be due for the 
use of the road: Held, that, by reason of the 
infancy of one of the subscribers, that com­
pany had no legal existence at the time of the 
registration of their declaration of incorpora­
tion, and that no subsequent ratification by 
him after attaining majority could validate 
his contract ; and qinere. whether the contract 
was signed by more than three persons capable 
of contracting, ns the Married Woman’s Prop­
erty Act, 47 Viet. c. 11) <(>.), did not enable 
married women to bind themselves personally 
by their general contracts. Held. also, that 
the amount of the stock subscribed could not 
be said to be sufficient in the judgment of the 
shareholders as required by the statute as a 
condition precedent to the incorporation of a 
company to purchase a road. Hamilton and 
/■'lain borough Hoad Co. v. Tow maud. Haunt 
ton and Flamborouyh Hoad Co. v. I latt. 13 
A. R. 534.

2. Lease of Toll».

By Municipality—A et ion for Hent—Es 
top yet—Seal — Pleading.] — A declaration in 
covenant stated that, hv indenture made be­
tween the plaintiffs and defendants, the plain­
tiffs demised to defendants the tolls author 
ized by law to lie received upon a certain turn 
pike road for one year ; that defendants cove 
nanted to pay a certain rent therefor ; and 
that by virtue of said demise defendants enter­
ed and were possessed for said term. Itreach, 
non-payment of the rent : — Held, on de­
murrer. that defendants were estopped from 
denying the demise, and were bound by their 
express covenant to pay the rent : and that 
tlie non-execution by the lessors was no de­
fence; and that they were estopped also from 
alleging the want of a common seal of tie* 
plaintiffs to the lease, or from pleading that 
they had no authority to demise. Held, also, 
that a plea that the said indenture was not 
sign-d by the plaintiffs or by any agent of 
theirs authorized in writing, was bad. Coun­
ties of Frontenac, Lennox, and Addington v. 
Chestnut, it ü. C. It. 3«55.

1. Formation of Company.
Corporators -Infant—Married Woman— 

RatificationAmount of Stock.]—Ry It. 8.

---------Ry law Authorising—Title—.4cquies-
68*08,] Held, that the plaintiffs had 
the power to demise to the defendant the right 
to collect the tolls upon one of the township
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ronds : that such right should be exercised un- 
<;• r a general or special by-law authorizing it ; 
Ma that this objection was not open to the de­
fendants. the lessee and his sureties, the for­
um1 having enjoyed the benefit of the demise 
,j iring 11n- whole term. The toll gate was 
beyond the limits of the plaintiffs’ munici- 

. upon the Barton side of the road, Bar- 
: , and Ancaster being adjoining townships:

lli-lil. that an objection to the plaintiffs’ 
right to collect tolls thereat could not be main- 

, ',vil. for the plaintiffs might have the title 
. I'-tn under the General ltoad Companies 

\, i. R. S. O. 1877 c. 152. s. «Ui ; and there 
was" nothing to shew that the whole road 
;,;hiwanre between the two townships was not 
part of and vested in the plaintiffs ; also, im- 

! r R. S. (>. 1877 c. 174. ss. 4!>8. 490. there 
might have been a by-law of the adjoining 
h iiiiripality giving the plaintiffs the right to 
. r-m mu h "toll gate ; and even without such 
la law tie- plaintiffs’ encroachment may have 
!.. . n armtii-seed in. Totcnship of Ancaster v. 
I hi n a nil, ".2 < '. 1*. 5ti3. Distinguished in 
Smith Township of Ancaster, 27 O. Il 27U, 

A. R. 5!Mi. See. also, Payne v. Caughcll, 
2S U. R. 157. 24 A. R. 55(5.

By Road Company. )- See Campbell v. 
luiiy-ilon and Hath ltoad Co.. 18 A. R. 280. 
■jo S. t R. UU5 ; Regina v. V a inter, 30 U. C. 
R. JIT: Thornton v. Sandwich Street Plank 
ltoad t o. 25 V. C. It. 591.

3. Liability for Xcgligencc.

Lease of Tolls—Liability of Lessee—Invi­
tation Contributory Xcyligeni* . \ - V.

an action against the K. and B. Bond
• lor injuries sustained from fulling over a

u eo to fasten the toil gate on tin- com­
pany's road. On the trial the following facts 
w.-re proved : The toll house extended to the 
. of the highway, and in front of it "as 
a hurt hoard walk. The gate was attached to 

on i in- opposite side of iin- road, and 
i- fastened at night by a chain which was 

iMially earned across the board walk and held 
l a large stone against the house. The board 
- ilk was generally used by foot passengers, 
a il C. walking on it at niglit tripped over the 
chain and fell, sustaining the injuries for 
"Ineh the action was brought. The toll
...... tor was made a defendant to the action,
hut d.d not enter a defence. It was shewn 

In- had made an agreement with the
• i-any to pay a lixed sum for the privilege of 

■ : mg tolls for the year, and was not to 
■uni for the receipts. The company alleged

i i lie was lessee of the tolls, and that 
: were not responsible for bis acts. The 

found, however, that in using the chain 
li n the gate us be did. be was only fol- 

ii-' practice that had existed for some 
us previously, and doing us be bail lieen 

■ •■•ted by (lie company. The statute under 
Ii the company were incorporated contain- 

• express authority for leasing the tolls,
! : in- term “ renter " in one sect ion.

in another spoke of a “ lease or contract ”
- ollecting the tolls. The company con- 
d. also, that C. bad no right to use the 

' - ml walk in walking along the highway, and 
In-r being there was contributory negli- 

.... on her part which relieved them from 
i> for the accident :—Held, by the court 

i I'peal, that a company incorporated under 
• General Road Companies Act. R. S. O. 
•7 v. 159, may validly lease a toll gate and

the right to collect tolls thereat. Held, by the 
supreme court of Canada, affirming the deci­
sion of the court of appeal, that C. bad n right 
to use the board walk as part of the public 
highway, and was, moreover, invited by the 
company to use it. and there was, therefore, 
no contributory negligence : that whether the 
toll collector was servant of the company or 
lessee of the tolls, the company, under the 
linding of the jury, were liable for bis acts. 
Campbell v. Hingston and Hath ltoad Co., 18 
A. It. 280. 20 S. C. It. 005.

Limitation of Actions Culvert—Cuard 
—"Dune in Pursuance of Act.”]—Where the 
defendants, a road company, incorporated un­
der the General ltoad Companies Act, It. S. 
U. 1887 c. 159. s. 99 of which requires them 
to keep their road in repair, constructed a 
culvert across it with a post and rail guard 
at (lie mouth thereof in such an improper 
manner that the wheel of the plaintiffs car­
riage striking the post, lie was thrown out 
of it into tin* open ditch at the end of the 
culvert, and injured :—Held, that the con­
struction of the culvert and the guard was 
a thing “ done in pursuance of the Act ” with­
in the meaning of s. 145, and that therefore 
the time for bringing the action was limited 
to within six months after the date ut the 
accident. W ebb v. Hm ton Stoncy Creek Con­
solidated ltoad Co., 20 U. R. 343.

4. Xon-payment of Tolls.
(a) Convictions for.

Defects and Omissions Demand—Xa- 
ture of Offence. | A conviction for evading 
payment of toll on the road of the Albion 
Plank Road Co. incorporated by 9 Viet. c. 
88:—Held, bad. in omitting. ( 11 any state­
ment of tiie information; (2i the summons 
and appearance or default of the accused : CD 
his plea denying or confessing: (4> tin* evid­
ence. Also, in not shewing that any toll was 
claimed, or what toll, or how imposed by rea­
son of the completion of the road or any part 
of it. Also, because it did not appear therein 
that the defendant had proceeded on the road 
with any carriage or animal liable to pay 
toll, and after turning out of the road had 
returned to or re-entered it with such car­
riage or animal beyond a toll gate without 
paying toll, whereby payment was exuded. 
Regina v. Uaystvud, 7 U. C. R. 9.

Exemption Illegal Demand.)—C. S. 1'. 
C. e. 49, s. 89. which makes it an offence to 
“ take a greater toll than is authorized by 
law.” does not apply to the case of taking 
toll from a person who is altogether exempt. 
If it did. a conviction for such offence should 
state the ground of exemption, and the fact 
of such exemption Isung claimed. Defendant 
passed through the gate on the 10th January, 
the collector giving him credit ns was usual 
hetxveen them. On the 20th they had a settle­
ment, and this toll was then demanded and 
paid. Semble, that a conviction for such de­
mand. if illegal, could not be supported. Ito- 
gina v. Campion, 28 H. C. it. 259.

--------  Military Duty—Private Vehicle.] —
Defendant in a private carriage refused to 
pay at a toll gate on the Blnckfrinrs road, 
near London, on the ground that he was a 
captain and adjutant of the military train, 
and therefore exempt. Being brought before
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u magistrate he claimed exemption under tlu* 
Mutiny Act: Held, that lie was projierly 
convicted for wilfully passing the uate with­
out paying ; for l»v the Mutiny Act. 2îî Viet, 
c. 5. v. 72. he wiih exempt only if on duty, 
of which there wiih no evidence: and being 
in n private vehicle lie wan expressly excluded 
from exemption under S. V. C. c. It», h. HI. 
Held. also, that the conviction could not he 
qunshcil on the ground of his ls*ing on duty, 
as the exemption had not been claimed on 
that account. /»« ;/mu x. I hurt*. 22 U. C. It..
333.

Jurisdiction of Magistrate /'/«a of 
Off' iu c. | The city of London extends to the 
middle of the river Thames, and a conviction 
by county magistrates for passing the toll 
gate on the city side of the river was there­
fore held had. as the offence was out of their 
jurisdiction. In it McDonough. 30 U. ('. It. 
288.

Lawful Toll Gate. I -11 is no objection 
to a conviction for non-payment of toll, that 
the toll gate did not appear by the convic­
tion to he lawfully esiahlished. IHgina v. 
/himt, 22 V. c. It. :m.

Wilful Passing; - Demand—Fi* mplion 
Form Authority - Corporation — l.eane— 
.luri»dietion.\- A conviction under <*. S. V. 
C. i*. 40. s. 0Ô, stating that defendant wil 
fully passed a gate without paying and re­
fusing to pay toll : - Held. good. Qun're.
whether ii would be sufficient to gllege that 
he wilfully passed without paying, without 
in any way shewing a demand. Held, also, 
that tin* non-exemption of defendant, if es­
sential to Is* alleged, was sufficiently stated 
in tin* conviction. Held, also, the general 
form prescribed by ('. S. t '. e. Iu3. s. .*»<». 
sclied. I. 1. Iteing used, that it was not 
requisite to shew that defendant was sum­
moned or heard, or any evidence given. Held, 
also, unnecessary to name any time for pay­
ment of the line, as it would then he payable 
forthwith. It was objected, also ; < 1 • that 
M . iIn* keeper and lessee of the gate, had no 
authority to exact toll : (2i that the corpor 
at ion had been dissolved: (3» that no board 
of directors had been appointed since 1st‘si ; 
(41 that if legally appointed they could not 
lease the gate : i."»i that the lease to M had 
expired; Hit that he could not take advan­
tage of the penal clauses in the Act : i 7 • that 
It was not shewn that any tolls had been 
fixed : Held, that these objections could
not be taken, for where, assuming the fact 
to lx* true, the magistrate has jurisdiction, 
the conviction only can be looked at. Held, 
also, as to objections 1. 4, and I». that they 
were otherwise untenable : and as to Nos. 2, 
3. and fi. that tin* existence of the corpora­
tion could not he inquired into on this ap­
plication to quash the conviction. Itcgina v. 
(’tuner. 30 V. ('. It. 247.

See Ifigina v. Itroirn. 4 V. C. It. 147.

(bt Injunction.

Jurisdiction Other Itcmedg—Itahnicr of 
Con mi ten re. | — On a motion by a road com­
pany for an injunction to restrain the defend­
ant from passing through their toll gates with­
out paying tolls when demanded, it was con­
tended that lR*cause there was a statutory re­
medy for the recovery of u iwenalty for each

offence under s. 120 of It. S. O. 1877 c. 152, 
the court would not interfere by vyay of in­
junction : Held, that, as the plaintiffs had 
established a priant facie case in regard to the 
rights they claimed, there was jurisdiction to 
interfere by xxay of injunction pending the 
determination of the question at the trial, 
and an injunction was granted, upon a con 
sidération of the balance of convenience, in 
favour of the plaintiffs. Letton v. (loodden, 
L. It. 2 Lq. 1311. and Cory v. Yarmouth, &c., 
H. W. Co., 3 Hu. 503, considered and fol 
lowed. Hamilton anil Milton Foud Co. v. 
Hasp burry, 13 U. It. 4iiU.

0. F ou: era of M unicipolitica.

Assumption of Road —Ity-luir—Abor- 
tiii Soh by l om pun y to l noth' r. | The II. 
and M. Road Co., the owners of a certain 
road, and in possession thereof us a toll road, 
levying and collecting tolls thereon, assumed 
to sell the road to the II. and K. Road Co., 
who entered into possession thereof. Subse­
quently it was held by the court of appeal, 
that the II. and 1 . ltoad Co. were not 
duly incorporated, because, while the Joint 
Block Companies Act# »• 8. O. i^TT •. 162, 
requires at least live corporators to enable a 
company to Is* incorporated, there were not 
live here, one of the alleged corporators be­
ing a minor. Tin corporation of the township 
of Last Llamhorough thereupon passed a by­
law assuming possession of the road : -Held, 
that the by law was illegal, and must lie 
quashed : that the effect of the judgment of 
the court of ap|»eul was to restore to the ap­
plicants the franchise they held before the 
abortive sale took place, the road having been 
kept alive as a toll road, and repaired as such 
from time to time, and nothing having trans­
pired to justify the municipal corporation 
in interfering with the road, or assuming pos­
session and control of it. as the by law auth­
orized them to do. In re Hamilton anil Mil 
ton Hoad Co. and Toicnahip of Fuat Flam- 
borough, 13 U. It. 128.

Exemption It y laic — Discrimination — 
It ridge. |- By agreement made in the year 
lhtIO, between a road company and the city 
of Hamilton, the road company were to ex 
tend their road from a point near the lh*s- 
jardins canal into the limits of the city, and 
as part of such road should build a bridge 
over tin* canal, the city to lend the road com­
pany #5,< M H t for ten years at the nominal 
rate of interest of one per cent. : and a bv 
law was passed by the city to give effect to 
the agreement, the by law containing n pro­
viso that no toll should be exacted from any 
persons residing upon or owning property 
within the limits of the city on passing over 
said bridge. The road was subsequently ex­
tended into Hamilton, and a toll gate erected 
within the city limits. Litigation afterwards 
arose between the road company and the city, 
the Great Western Railway Company, and 
the Des jardine Canal Company, as to the eree- 
tion of the bridge, which "as continued until
1874. when a settlement was effected by its 
being agreed by all parties that a fixed sta­
tionary bridge should Is* erected and main 
tallied by the road company fret* from any toll 
thereon, which was legalized by 37 Viet. * 
73 (O.l The defendant, passing through the 
said toll gate, refused to pay toll, on tls* 
ground that the by-law was ultra vires: — 
Held, that the proviso in the by-law was not 
ultra vires, for the road company could agree
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nut in exact tolls from any person or body 
: j.. i-uiis, ns there wns nothing in the Act 

incorporation to prevent their doing so; 
i iin- city of Hamilton had paid a sub- 
U i III I sum for the privilege; and there was 

, di-i •riminntion as regarded the residents 
: and that the proviso only applied to 

M.n execution of tolls on tlie bridge, and 
I imthing to do with tin* road, and was 
,.,/id by .‘17 Viet. r. 7.'t (O.t Held.

ihat an objection that the location of the 
I h id not lieeii made prior to the passing 
I,.- by-law was not tenable after the road 

lud been located and in use for more than 
>t• .11 years. //«milt on and Flamborough 

< V x. It ink by, » O. It. «21.

Lease of Tolls. | See nti/e 2.
Prohibition against. Making Road

\ fi” . | A municipality can prohibit a road 
i> my from proceeding with any mails 

•liin tin* limits, the making or improving 
. f xx hicli by a road company, formed under 
1'J Viet. i . s|. xvas commenced before any op- 
|.. - i hi made thereto, hut without tlieir per-

..... Notice of such opposition, if duly
j ; fii I'id" re the work is commenced, according 
i ' » 2, has tlie effect of an interim in June- 
iimi tu restrain the commencing of the road, 
lint, though such notice is not given in time 

"i the purpose, the power of prohibition by 
the municipal council is not forfeited. Attar-

- in ml v. Uptown and Me yean Itaud 
i„. 2 (Sr. «20.

Raising Money by Tolls— It y laic—F.x-
Rcplcvin I The general power

• a in municipal corporations by 22 Viet.
». .“.17. s. s. 7. to pass by-laws for rnis-

- money by toll on any road or bridge, does
• i• :11 lint is subject to the exemptions

bj 1(1 Viet. c. 100. - 81: Held.
' l ire, that the county council could not 

a toll noon the plaintiff, who passed 
• t |i'»s iban 100 yards of the mad. including 

hr due in question. Held. also, that he 
n .h' replevy goods seized for such toll, al- 
' .h the by-law imposing it continued in 
!'• ■ i- for 22 Viet. c. 00. s. 201. which prê­

tions being brought for any thing 
rider a by-law until it has been quashed, 
• niilv to suits for the recovery of duin- 
H’itnon v. Count// of Middlesex, 18 U. 

('. It. 348.
Removal of Obstructions Iiy-law —

" i" Toil Rood.]— Held, that the
• nl rights and privileges conferred on the 

' ' iiharincs. Thorold. and Suspension
I.-- It'ijid Company, who had constructed 

• r road over what had previously been a 
under 12 Vh i. c. 84. a. 22, did not

■ m :ixx,iv the general powers possessed by the
pa titles through which it passed, as to

'■ hi*>':iI of obstructions. Where, there- 
In' defendant was convicted by tlie police

- irate for the town of Clifton of unlaxv-
' ....umbering a street in the said town,
- a portion of the mad in question, by 
1 and leaving thereon a cart used by

r taking likenesses, contrary to n by- 
•f the town, the court sustained the con- 

' i''1 ‘“H. Regina v. Davis, 24 C. V. 575.

Snip of Rond to Private Person.1 —
1 - 2(1 of R5 Viet. c. 100. « municipal

itlon to which, under 12 Viet.
I-'. •' '"Il road has been transferred by the
..... in * Mincil. has power to sell the rond

individual, who may exact tolls for tlie

use thereof. The right to purchase is not 
limited to toll road companies. Judgment 
ill 28 O. It. l.'iT reversed. Tayne v. ('a ay hell, 
24 A. U. 53ti.

Taking Stock in Company Iiy-law.]— 
Held, that a.-s.ll of h. 479 of the Municipal 
Act, It. S. O. 1887 e. 184, providing that the 
council of a municipality may pass by-laws 
for taking stock. &c., in an incorporated com­
pany, in respect of any bridge, See., " under 
and subject to the respective statutes in that 
behalf," only autlioriz.es the passing of by­
laws to take such stock where in any special 
«•r general Act under which a bridge. &<•., 
company is incorporated, a provision is con­
tained authorizing the municipal council to 
hold »ui h stock, Ac. Where, therefore, i in* 
Act incorporating a bridge company, did not 
profess to confer any power on tin* munici­
pality to take stock. &r., in such company, 
no power was conferred under the municipal 
Act to do so; and a by-law passed by the 
municipal council for such purpose was 
therefore held had. and directed to be quashed. 
Itv Teek and Township «/ Ameliusburg, 17 
0. B. :,t.

Transfer to Another Municipality
Bydaws. \ a township corporation on which 
has devolved a portion of a public road situ­
ate within its territorial limits, relinquished 
by the minister of public works under s. 52 
of 31 Viet. c. 12 (!>./, cannot authorize an­
other township corporation to assume con­
trol of and keep in repair such portion of the 
road, nor cun the latter township assume the 
road and lawfully collect tolls thereon . and 
by-laws passed for such purpose am invalid. 
Township of A muster v. lhirrand, 32 C. V. 
0(13. distinguished. Smith v. Township <>f 
Ancustcr, 27 O. It. 27(1. Affirmed, 23 A. It. 
51)0.

Seo Regina v. Corporation of Louth. 13 C. 
I*. 1113 ; Township »/ Ancustcr v. Durrand, 
32 C. V. 5(13 ; Wilson v. Uraces, 17 V. C. It. 
419.

(1. Towers of Road and Bridge Companies,

Erection of Bridge -Canal Company— 
Impeding Marigation. | A statute having pro­
vided that it should lie lawful for a canal 
company to cut a channel across a certain 
highway, and to creel, keep, and maintain a 
safe and commodious bridge across the canal, 
and tbs bridge, sftsr being erected, having 
become unsafe through the default of the 
canal company, an incorporated road com­
pany which hud acquired the road, made 
several endeavours to get the bridge repaired, 
hut all of them having failed, through the 
insolvency of the canal company, tin* road 
company at length commenced the erection of 
a lixeil bridge, which would have the effect 
of impeding the navigation of J lie canal :— 
Held, reversing the decision in 17 (Sr. 31. that 
they had imt any right do so; and a per­
manent injunction was granted restraining 
them. Town of Dundas v. Ilumdton and 
Milton Road Co., 18 Hr. 311.

Lowering Level of Road Injury to Ap­
proach VaConos.] Where a street ran in­
to a road allowance, hut did not cross it. and 
defendants, incorporated under HI Viet. c. 
190, for gravelling the road, so far lowered 
the level in order to get the grade prescribed 
by the statute, as to make the approach from
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ibis street impassable: Ilehl. that they were 
justified in ho doing, mid not guilty of a nuis­
ance in obstructing the street, or obliged to 
restore ilie approach. Repina v. Woodstock 
aml Ih a hum Hunk and Gravel Hoad Co., 
Is I i |{ 10.

Obtaining Materials for Construc­
tion i 'ompenaation heard Entry on 
Land. | In proceedings under Id Viet. c. litO, 
to ascertain the amount to be paid for 
materials for the construction of a road, 
the arbitrators cannot confer upon the com­
pany a prospective right by awarding an 
amount as compensation for materials to lie 
taken at a future tine-. Arbitrators ap­
pointed under this Act. awarded damages for 
materials taken generally, not for the purpose 
of the road only Held, ultra vires. Qua-re, 
wle-tlier the Act eiiabb-s road companies to 
enter upon lands distant two miles from their 
road, to obtain materials for the construction 
thereof. G ilia in v. ('leghorn, 7 <lr. Si.

Parol Contracts. | The (irafton Itoad 
Company have power, under 1<* X 11 Viet, 
o. »3, s. .'ir*, to make contracts by parol. 
Turley \. Grafton Itoad Co., H l". V. It. 57».

Payment for Construction .V«hV/m- 
nient of Toll*.] Ih-fendants. being a joint 
stock road company under V. S. V. r. 411. 
contracted with the pin ini iff to build for them 
four additional miles, an extension of the road 
originally contemplated, and to pay him by 
tile tolls to lie collected there and on three 
other miles of the road. This mode of pay­
ment was not authorized by tla- Act. The 
plaintiff having built the road under the 
circumstances, the defendants accepted it. 
:■ ml levied tolls upon it. and. after band­
ing them over to him for some time, re­
fused to allow him to receive more, or to 
pay him for the work done: Held, that they 
were liable upon the common counts. Thorn- 
ton v. Sandaieh Streit Clank Itoad Co., 1!.”»v. c. it. ran.

Receipt of Commutation for Sta­
tute Labour. | The plaintiffs were incor­
porated by |u & 11 Viet. c. »."», to make a 
road from the town of Htreetsville to different 
points spec ilicil, and bad the right to claim 
tlie statute labour, by commutation or other­
wise. t,i the extent of one-half concession on 
each side of their road, and to collect it from 
the persons liable. The village of Streetsville. 
incorporated in 1857. was within one-half 
concession of plaintiffs' road, which ran 
through it. In 1HÔH the village council im­
posed and collected a rate, of which a certain 
sum was for commutation of statute labour:

Held, that the plaintiffs were entitled to 
recover from the defendants, as money had 
and received, so much of this sum as was re­
ceived in respect of persons or property form­
ing no part of the village of Streetsville men­
tioned in ilie plaintiffs' Act of incorporation, 
but within half a concession on each side of 
their road. Strvetuvillc Clank Itoad Co. v. 
\ iliayi of Strretarille, 10 V. C. It. <12.

Shareholders Itaihrny. | - The Buffalo. 
Brantford, and (lodericb It. W. Co. are to Is» 
treated a:, acting under hi Viet. c. lit, and not 
under the Joint Stock Itoad Acts at all 
events as regards shareholders who have taken 
tlicit- stock since hi Viet, was passed. Ituf- 
falo, Itiantfoid. and Goderich It. IV. Co. V.
/\ii A. 12 V. C. it. 007.

Taking Possession of Crown High­
way Conxcnt. I The consent of the gover 
nor in council is not necessary to justify ,i 
road company, under 12 Viet. c. 84, in taking 
possession of a public highway, the property 
of the Crown, for the purpose of making a 
road over it. Attorney-General \ liytoien 
and Septan Itoad Co., 2 Or. 020.

Sec Canada Southern It. IV. Co. v. Interna 
iional Itruhji Co.. H App. Cas. 723. 7 A. IV 
220. 28 Ur. 111.

7. It a ten of Tolla.

Intersected Road l/u ndnniu*.] See 
tion 87 of It. S. < l. 1887 c. 100. as extended V; 
s. 1T*7 of that Act, and by 52 Viet. c. 27 (O ', 
applies not only to toll roads owned or held 
by private companies, or municipal council' 
but also to all toll roads purchased from the 
late Province of Canada, so that, where one of 
such roads is intersected bv another of them, 
a person travelling on the latter road shall 
not be charged for the distance travelled from 
such intersection to either of the termihi of 
the intersected road, any higher rate of toll 
than the rate per mile charged by the company 
for travelling along the entire length of its 
road from such intersection, but subject to 
the production of a ticket, which he is entitled 
to receive from the last toll gate on the inter­
secting road, as evidence of bis having tra­
velled only from such intersection. Manda­
mus granted to compel the i<sue of such tick 
ets. Smith v. County of Wentworth, 20 <). 
It. 20».

Transfer of Road Increoac of It a tea.]
-Where, pursuant to 12 Viet. e. 5. s. 12. the 

governor in council has transferred to a muni­
cipal corporation a toll road upon which cer­
tain rates of toll are in force, with the right 
to alter or vary the rates of toll, it can in­
crease the rates of toll to any sum not exceed­
ing the maximum mentioned in schedule A. to 
12 Viet. c. 4. and a subsequent transferee o! 
the municipal corporation can exact payment 
of the increased rates and is not limited to a 
toll sufficient to keep the road in repair. 
Caynt Coughell, 21 A. It. 606.

See Itiyina v. Itrown, 4 V. ('. It. 147 ; 
Wilson \. Grove.i. 17 V. C. It. 41»; Hrock- 
ville and Aorth Augusta Clank Itoad Co. v. 
Crozier. 14 I . C. It. 27.

8. Recovery of Tolls Caid.

Compulsion -Mom y llad and Received ] 
—Semble, that money paid for tolls under 
compulsion, in order to enjoy a road, may be 
recovered in an action for money bad and re­
ceived. I.ittle v. Itumlas and Waterloo Maca
dami > -/ Rood (2 0. P. 866.

Exemption 1 <7ion Writ of Summons - 
In function Sofia l Plaintiff sued defend­
ants to recover buck certain tolls which lu* 
alleged to have been illegally charged ; and 
indorsed on his summons. " S', It. Take m>- 
tice, that in default of ap|s-arauee the plain­
tiff may, besides proceeding to judgment ami 
execution for damages and costs, apply for ami 
obtain a writ <-i' injunction " field, not! e 
insufficient, according to tin- form in schedule 
A. to tin- V. !.. l\ Act, 1801$, No. 50. (jun-r<-.
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• tinon tin* facte stilted in the case the 
• iiiIT could claim exemption from tolls, 

i whether an injunction would have been 
•. i| during the |tendency of this action, 

hi expressly to test the right, Ititehcy
Imonlo It I unis Co.. 2d V. C. It. <12.

0. Itight to Tolls.
Action for Tolls - Defence Excessive 

/'< nil il tin» nf Council. | Where de-
■ limit made use» of the road, with his velii-

>r month', without ohiection. and the 
i. in had allowed the lolls to stand over 

f,r settlement periodic-ally: Held, that lie 
M not ohjec-t to pay mi the around that

• grade of the road was in some places
that fixed hv the statute. Held. also, 

t' it the lulls in this case had been imposed. 
i i.•-illation, with sufficient formality and 

m m \ssiimpsit for tolls. I'lea. that
i portion of the road the grade exceeded 

i i ,i liv-il by the statute, not alleging that it 
- so made without the consent of the en­

gineer Held, no defence. Hrorkville ami 
\ i th Awnista Plank Itoad Vo. v. Cro:icr. II 
I V. It. 27.

In fence—Notice of Commencement 
line/..| Section 3 of VI Viet. c. 1!hi, en* 

m ling that no company shall commence any 
work until thirty days after notice to the 
i in . ipality, is directory. A plea justifying 

h r i rigiit to tolls, need not aver the giving
■ -in h notice. And semble, that the want 

i f it would he no defence to an action for
Coast v. Hannan, H C. I\ 2<1.

Vroof of Claim—Joint Liability. 1- - 
.'•I n by a joint stock road company, under 
I'J Viet. e. S4. against stage proprietors, for 
1 The plnintilTs proved that defendants 

used the road with their stage coaches, 
i had paid lolls ; that in former negotiations

• tiling this claim they had acted as recog­
nizing a joint liability ; that their advertise- 
i..■ i- were of a joint concern ; and that their

- were employed over the whole route. 
I1. :li among themselves the line was divided
n in portions, and the fares distributed ne- 

:'lingly . Held, that defendants' joint lia- 
.ml the incorporation of plaintiffs, were 

■mix shewn. Taris ami blindas Itoad
• Wakes. 11 V. C. It. M.

Demand Stizure—Pleading.] Held, on
• l"n urrer to the defence, omitting the allegn-

• f demand and refusal of toll at the gale,
Il S 11 1<77 • 188. - 181, and a 

- ■• ••■ immediately following thereon, that the 
id should have been at the gate, and the 

should have followed immediately 
ipoll ; and that the statement of defence 
therefore had. Enrivk v. '/'on as/up of 

i iilh, If O. It. 102.
Distance between Gatea Illegal Exac- 

i< ' oaric/ioa.J When tolls fixed by the 
• •m i - were exacted by a toll gate 

i" at a gate not six miles from the one pre- 
v passed, the toll gate keeper was held not 
to summary conviction under s. 31 of 3

!>'• nuni \. Brown, l U. C. it 117.
Kvi nipt ion Bridge Purchase by County 

I The Wort ley road runs north, and 
> lie- Ixmdon and l’ort Stanley I'lank 

'iibin less than 100 yards of the eastern 
i that road, where it enters the town of

London, after crossing Westminster bridge 
over the Thames, the eontinuntion easterly 
forming York street. The plaintiff, living mi 
the Wort ley road, thus travelled, in going into 
IiOudon. over less than 100 yards of the I,, 
and P. S. mail, ineliidiug bridge. The !.. and 
P. S. road bad boon purchased by the countv 
of Middlesex from the government: Held,
lhat under the proviso to s. .".1 of V! Viet. e. 
100. lie was exempt from toll, and that the 
county could not impose a charge for passing 
the bridge alone. Semble, that the county, 
in this case owning the road, could not im­
pose « higher rate for crossing tin- bridge un­
der s. 30. which allows that to be done by 
road companies under the sanction of the 
council. W ilson v. (Irons, 17 V. <\ It. 410.

----- Carriers of Mail.]—Vnder 12 Viet.
r. S4, carriages conveying the mail were 
not exempted from tolls. Paris and Ihnidus 
Itoad Vo. v. Babcock. Vf V. It. 33Ô.

Extension of Rond Toll <late« City 
Limits.] The provisions of the (ieneral Itoad 
Companies Act. It. S. O. 1N77 c. 182. respect­
ing the extension of roads, apply in roads 
which have been constructed and completed, 
and tolls established thereon. In this « use 
the extensions were new constructions within 
the city of Hamilton, and. measured separately, 
were less than two miles, though tin- distance 
of the original roatl and the extensions to­
gether much exo... led two miles : Held, that
the defendants were entitled to exaet toll 
therefor. The toll gate hail been maintained 
for nearly nine years on the portions of the 
road within the city of Hamilton: Held, 
that this did not preclude defendants from 
erecting a gate and taking toll there. Knott 
v. Hamilton and I'lamburough Itoad Co., 45 
U. C. It. 33M.

Portion of Road ('luck Gat* Princi­
pal (Jat> . | Plaintiffs' road ran easterly to­
wards Yotige street till it came to a concession 
line running north and south, and then along 
this line to the south 737 yards, where it 
ended. The main toll gate was placed across 
their road just Itefore it touched the concession 
line turning south, and they afterwards put a 
bar on the north side of their road across the 
concession line where it entered from I lie 
north at which they claimed toll from per­
sons travelling north and south :—Held, un­
der (’. S. I’. <\ e. 4!l. that such claim was 
unauthorized, for I among other reasons I 
such bar was not a cheek upon any toll gate, 
and in passing it no gate was avoided. York- 
cille ami Vaughan Plank Itoad Co. v. Bald­
win. 27 V. C. It 404.

--------  Conveyance by Municipality H est,.
luImn of Company — Itegistration. \ 'Hie 
plaintiffs were incorporated us a road company 
for the purpose of planking or gravelling tIn­
road between the point of intersection of 
Yotige street with ltloor street, on the north­
ern limit of the city of Toronto, and the town­
ship of Vaughan, h.v way of the College 
avenue gate and a point called " Palin’s 
Corners. In 1H53 the village of Yorkville 
was Incorporated, and in September, 1854, 
that corporation passed a by law. with a view 
to bringing the travel through the village, au­
thorizing the conveyance h.v them to plaintiffs 
of that [inrt of tin- Havenport road lying be­
tween Yonge street and " Palin's Corners" 
for the purpose of being planked or gravelled, 
under certain conditions specified, one of 
which was that the plaintiff* should levy a
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higher rnte of tnx upon those going eolith 
from the corners, limn on those going vast, 
i. i-.. through the tillage. Article* of agree 
nient were accordingly drawn up lielween the 
corporation and plaint iff*, reciting the by-law, 
and then proceeding In state that the corpora­
tion i hereby grant «il to plaintiff* said piece of 
road, measuring KIM yard*, which the plain­
tiff* thereupon macadamised : Held, that
they could not collect loll oil such portion, as 
no résolut ion had been paused hv plaintiff* 
for the purpose of constructing tile piece of 
road in finest ion, nor registered under *. II of 
Id Viol. e. I'.mi, which section was held to 
apply, though tm additional stock was taken. 
Hui. held, lliot the main gate of defendants' 
road Inning been altered in acconlam-e with
the decision in the pi... filing case, plaintiff*
weie eut il led to collect toll on that portion of 
their road running smith, from Valin s Corners 
to Itloor street. ïork ville and I aughan 
Hlanl. Itoud Co. v, Hnldicin, 20 C. I*. 31-,

Hvimion I'nmiyat (lute Chirk 
(I'll' /.i wo l ulhorily. | The plaintiff, n 
mage driver, w i* in the luibit of driving pas- 
*01'-. •- <oer I hat pari of the road of n com­
pany incorporated under C. S. V. (’. c. 41). 
and previous Art*, from T. to the terminus of 
a street railway laid down on the line of the 
road, being between two principal gales on the 
road, a di*iaiice of nearly three miles, thus 
using main miles of the road daily. The de­
fendant. who wag the lessee and manager of 
the road, creeled a check gale across the road 
ai a point within the space travelled by the 
pininiiff, and then enforced payment of a toll 
of live ceiii* each wax from, the plaintiff, giv­
ing a iii ket in pa" ilirough the principal gate 
beyond: Held, ilint su-li check gale was leg
ally ereded. ami ilu* loll was legally demand 
•«I : and thill ilic fact that the plaintiff did not 
intend to pass through a principal gale could 
make no difference. The road company con­
sisted of lour persons, of whom !•". and an- 
other personally signed nil aulhoritv to the 
defendant lu im t the gate, and 1". signed for 
the other two under powers of attorney for 
the mainigemcni of their affairs, bill not ope 
«-uill> referring to ibis road. After action 
« oinmeiiced these two ratified F.'s act by in­
dorsement on the bark of the authority : — 
Held, sufficient. \ under lip v. .Smyth, 32 G.

Rrpassing on Same Day. 1 A person 
passing a toll gate more than once on the 
same day. could not, under 3 Viet. v. 33, be 
legally charged more than one toll. U'ilara 
v. t'uley, 3 1'. C. 11. 210.

--------  Dis ta nova,]—A road company is,
under 14 A Viet. r. 122. *. 3. authorized to 
lake lolls at each gale at each time of passing, 
for any portion id" the road, on either side or 
on both sides of a gate, for a distance of not 
moiv than half way. and not exceeding live 
mile* in the whole. tilth v. Itumlu* and
H gterloo If—4 < • . 2 « I*.

Statutory Requirements Condition of 
Hood. | Semble, I hat lolls « ait he collected on 
the Vaughan branch of the Albion plank road 
only when the road i* made according to the 
requisition contained in s. 33 of II Viet. c. 68. 
Hiyiou v. lluyaUud, 7 1". C. 11. U.

Condition of Itoud — Injunction— 
Attorn, y tu in nil. I Held, that the provisions 
of the tieiieral Hoad Companies Ait. U. S. (>.

1887 c. 150, relating in tolls, taken in connec­
tion with 03 Viet. c. 42 (<>. t. apply to a road 
comiMiny iimorporated by special Act. so a* to 
prevent the company from demanding toll» 
after the engineer appointed under 33 Viet. < 
42 H».) has reported tlm road to In* out of 
repair, until he further report* that the road 
has been put in good and efficient repair: ami 
an action will lie at the suit of the attorney 
general to restrain such collection. Reversed 
by the court of appeal, hut restored by the mi 
promt* court of Canada. Attonu y-dcneral 
v. I ouyhon Itoinl Co., 21 0. 11. 307, 10 A. R. 
234. 21 S. C. H. U31.

Town Limit* Countin' lion of Itoud 
Anri, ininini nt.\ In an action to try the 
right to toll*: Held, that defendants, incor­
porated under 12 Viet. e. si. to construct their 
toad from the town of Sandwich to the town 
of Windsor, could not go beyond the entrance 
of the town of Windsor. (2i That, a* tm limit* 
had Iiivii assigned to the town of Windsor 
when the defendants wore incorporated, the 
court would look to what the proprietor of 
land on which a part of what was commonly 
called Windsor stood had designated Windsor 
on a plan registered by him and referred to in 
giving deeds : and to the popular understand 
tog a* to what constituted Windsor. (8) Thai 
ii xx.i* Immaterial that at a public meeting 
held in Windsor It had been resolved to make 
tm opposition to the road, for this could not 
hind tin* plaintiff. Ihiugall v. Sandwich and 
H iinlsor rinnk and (have! Itoud Co., 12 L". 
C. H. 5».

-------- Toll date*| — A joint stock road
company had begun operations and were in 
receipt of lolls several years before, the town 
of Clifton was incorporated, within which part 
of the road ran : Held, affirming the judg­
ment in 20 I*. lo7. that the company had
the right to levy tolls within the town limits, 
notwithstanding tin* incorporation, and tlint 
some of the toll gates were within the town 
limits. St. Catharine*. Thorold, nod .Su* pen- 
nion Hridge Hoad Co. v. (Jardin r., 21 C. 1*. 100.

Her ltitrh‘11 v. Toronto Hoad» Co.. 23 l". C. 
It. 02: Haym x. Caughill. 28 O It. 137. 24 
A. It. 330; Wilnon v. County of Midilrner, IS 
I (It. 348; Hamilton ami H him borough 
Itoad Co. v. Toirnaend, 13 A. It. 334 : Town- 
"hip of [miiiitcr v. Ituirunil. 32 C. 1*. 508; 
Itigina v. Un an t, 40 U. C. It. 200.

10. Other Can*.
Appointment of Engineer /.’roinimi 

tion of Hood Itrpair. |— Vnder tlio General 
Road Companies Art. It. S. O. 1877 <•, 132. 
ss. 102, 104, 100, tin* tir*t engineer ap|Kilnted 
to examine a road alleged to he out of repair, 
must net throughout the proceeding unie** 
another is appointed under * 1O0 : but under 
that section the Judge is the person to he 
satisfied that the first engineer is unable to 
make or complete the examination, and hi* 
decision on tiiat point cannot he reviewed. 
The engineer appointed under the Act need 
possess no official certificate or degree. The 
second engineer, having been appointed in 
January to examine and report "as to the 
present condition of the road," made an ex­
amination and so certified, hut was unable to 
report whether the repairs directed by the pr«* 
vious engineer ha* been performed, as the road 
was covered with snow. In May follow ing.with
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mu any further authority, lie again examined 
I ,vitilled that it was in good repair, and 

i , ..in|iimy liegan again to take tolls :— 
livid. ihut la* was functus officio after the 

\ mi nation, and that the tolls therefore 
11 Vga 11 v imposed. Rig inn y. G reave*, 

p; l ('. It. 200.

Contract for Gravel Senl.l- To hind a 
r i 1. ••tnpiiiiv hy an executory contract to pnr- 
. from the plaintiff all the gravel required 

a portion of their road for an indefinite 
v I protracted period, would require an agree- 

• ii'uler their corporate seal. Ilill v. /«- 
mu/ Port Burtcell Gravel Road Co.,

• » It. I'.H.

Expropriation of Company's Rights. 1
I** V ' i v. 21 ( 11.1 does not empower the 

vuiimiis*iniiers appointed thereunder to ex- 
the rights of a road company,

■ ' I.....  up any part of the road for the
i ..f the Niagara Falls Park. Re Vin- 
ii't i /•«//« Park, Puller'* Cane, 11 A. It. flB.

Inferior Court Tille to Rand.]—In an 
: lomight against a road company for 

l i mi.’ i roustructed their road as to obstruct 
a flow of «ati'r from plaintiff's lands, the 
pi' "f not guilty hy statute was held not to
ii _ i! " title to the land in question under 
ih" ('onutv Courts or Division Courts Act so

to entitle the plaintiff to tax superior court
• -u without a Judge's order. Overholt v. 
/ mol Hun dan Rond Co ., 8 C. 1’. 203.

Sale of Rond by Sheriff. 1 -The sale of 
i i l l owned by a company, under C. S. I". C. 

I'.'. In a sheriff under a fi. fa. lands, is valid.
■ otiveyance by him to the purchaser 

d'lo tjie vendee to liring ejectment : and
■ 7<i all tie* rights of the company pass 

r> Hie purchaser. Totten v. Ilnlliyan, 13 C.

Servant of Company Negligence—Per*
• / / I'llnhlg. | I ivfendnnt, having been eni- 
I 'i"l by a road company to furnish them

'tones, by placing them on the road ac- 
1 1 iv caused the death of plaintiff's wr- 

"‘t uid horse Held, that lie was personally 
el hi Viet. 1 190, a. 19. bMMC 

' limn,on. 7 C. V. 41N.

Town Limits — Toll Gates—Statutes— 
g I A t urnplke road < ompany

I , ! Ihs-ii in existence for a number of years 
■' 1 id erected toll gates and colli-cted tolls

when an Ai t was passed by the Que- 
-1'lalure, 72 Viet. c. 43, forbidding any 

- !i company to place a toll or other gate 
1 h the limits of a town or village without

II "ii'eiit of the corporation. Section 2 of 
\'i provided that " this Act shall have

i iron, live effect," which section was re- 
I mi the next session by 54 Viet. c. 30. 

A , 72 Viet. c. -4.S was passed, tin- company 
■ ne of its toll gates to a point beyond 

1 Mots of the village, which limits were 
1 1 • • 1111 y extended so as to bring said gate 

• hem. The corporation took proceed- 
- uist the company, contending that the 

1 2 of Ô2 Viet. c. 43 made that Act
1 1 "ini': and that the shifting of the toll 

without' the consent of the corporation 
i.dation of said Act :—Held. that, as 

1 1 iii" is never retroactive unless made so 
I'lc's terms, s. 2 had no effect, and its 

mid ii"t make it retroactive ; that the 
of the toll gate was not a violation of

tlie Act, which only applied to the erection of 
new gntv< and that tin* extension of the limits 
of the village could not affect the pre-existing 
rights of the company. Village of St. Joachim 
il< In Pointe Plain \. Pointe Claire Turnpike 
Road Co.. 24 S. C. It. 4841.

IX. Hum ways—Misckllaxkovh Tasks.
Accretions to Highway. | The necre- 

tions, by the action of the elements, of soil to 
tlie lands uf a private individual bordering on 
a navigable lake, belong to the owner : and in 
tlie same way accretions to a public highway 
are taken to lie and form part of «mb high­
way. standly v. Perry. 23 Ur. *7 : S. ( 2
A. It. 1115, 3 S. C. It. 350.

Animal Running on Highway. | Vice
Srienfr.}—Declaration, that defendant was 

possessed of a wild, vicious, and mischievous 
horse, ami it was unsafe and improper to per­
mit the said horse to go or run at large on any 
public highway, yet defendant wrongfully and 
negligently permitted and suffered the horse, 
so being vicious, &c„ to go at large on tlie 
public highway, where tlie plaintiff then law­
fully was, whereby the horse ran at and 
jumped upon tlie plaintiff, and broke bis leg : 
—Held, hail, for knowledge oi the animal's vici­
ous nature was not averred, and the allowing 
it to lie at large on tlie highway was not n 
breach of any duty due from defendant to 
plaintiff. Chase v. Mvltonald, 2T» U. C. It. 
129.

Conveyance of Land - " exception of 
Continuing " a Shut ne mss it Construction 
of Exception. I Sis- Ihbner v. Williamson, 41 
V. c. It. 7J3.

Crown Publie Work Ihstruetion of 
Uiilhirny for Purposes of Canal. | The claim­
ant's lands were situated upon an island con­
nected iviih the mainland hy a highway ear- 
ried over a structure in waters that were, in 
law. navigable, hut hud not been used for the 
purpose of navigation, being only some five or 
six feet ill depth. The obstruction Imd liven 
acquiesced in for many years. The Crown 
had repaid to the land owners on the island 
money the latter had expended in repairing 
the highway over this structure, and the muni­
cipality had also expended money in repairing 
tlie highway where it crossed such waters. 
By tlie construction of a public work this 
highway was flooded and destroyed. Tlie 
Crown, however, treated it as a public way, 
ami substituted another way for it that miti­
gated. but did not wholly prevent, tlie depre­
ciation in value of tlie claimant's property:— 
Held, that even if the legislature lutil not au­
thorized tlie obstruction in such navigable 
waters, tin* claimant was entitled to compuii- 
■atlon foi île- depreciation caused by the ■ 'in­
struction of the public work, inasmuch as such 
depreciation did not arise from any proceed­
ing taken hy the Crown for the removal of 
such obstruction. The Uueen v. .I/o»*, 5 Ex.
C. II. 30.

Deed- ('orenunf for Quiet Enjoyment— 
Bremh Pristina of Ifiijhuay.\ The plain­
tiff sued defendant on tlie covenant for quiet 
enjoyment in a deed, alleging as a breach that 
before tlie conveyance there was and still is a 
public highway over a portion of the land con­
veyed : -Held, declaration had : for the excep­
tion in the covenant for title, of any limitation,
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proviso. nr condition contained in the original 
Brunt from the Crown, extends cntinlly to tin* 
covenant f«*r quiet enjoyment, and it was not 
averred that no highway was reserved in the 
original grant. Semble, a, common and pub­
lic highway i< not an incumbrance within the 
meaning of the covenant for «piiet enjoyment. 
Moon v. Houlton, 10 V. (’. It. 1 40.

Division Line. | Where two properties 
or in mi i<-ipalities are divided by a river or 
highway, the limit of each is prim A facie the 
centre of the river or road. In ir Milton 
ough, :;o V. C. It. 28N.

Expropriation of Highway by Crown
Com pen mat ion Itight to l‘ioi inn of tin 

tnrio. I Certain lands mi which were two 
mails ralleil “ Water street " ami “ the r«iad 
to the wharf." being required for public 
works, were expropriated by the Dominion 
government, and tin* compimsatlon therefor 
was i laimeil by the corporation of the village 
in which the roads were, and by one It. C. S„ 
through or over whose lands tin* roads ran. 
It aplieared that the mails were established 
as public highways by the municipal author­
ities by by laws in the years 1N-42 and IN 15. 
respei -lively, under 1 & 5 Vh-t. «*. 1<>. ss. .".'.I 
ami ô 1. although no compensation was uaid to 
the owners therefor : Held, that, although
originally the soil and freehold of the minis 
or streets may have remained in tin* private 
owner, subject to the public easement ( tin- 
right of user). since the year 1S5N, at all 
events, they became vested in tin* Crown as 
representing the Province of Ontario, by 
virtue of 22 Viet. *-. 1*1*. s. 201. and that tin* 
compensation therefor was payable to the at­
torney-general for Ontario, wlm was ordered 
to he made a party in order to give protection 
to the Dominion government in expropriating 
tin* land. He Trent Palley (’anal, 11 O. It. 
(1h7.

Sir Har v. Trim, 27 (ir. 274.

Improper Use of Highway Contractor
l.inhilita of Municinality.] Sis* Ilmrarth, 

v. Mciiugan, 28 O. H. 21*t1.

Moving Houses through Streets. |
See Toronto Stm t II. II . t o. v. Itolli ry. 12 
A. It. <170 ; llotrard v. City of St. Thoman, 
10 O. It. 710.

Names of Streets Changing.} Re­
marks ||S til the serious ronseipiencps likely to 
arise from the constant changes in the mimes 
of the streets in the city of Toronto. l'an- 
h ou g hint v. ftcnuon, 11 A. It. U00.

Overflow from Dam. | Tile plaintiff ile- 
clared in ease for an injury to his Imrse by 
its falling into a hole made in n public high 
way. by tin* water overflowing a mill dam of 
the defendants, and tearing up the road, alleg­
ing that it was the duty of the defendants to 
till up the hole, or fence it a round, so ns to 
prevent accidents. The declaration was held 
insutlii icnt. as it ought to have Iteen frnmi*d 
for tin* malfeasance in erecting or continuing 
the dam. Ate., and not for the nonfeasance 
complained of. in not filling up or fencing 
around the hole. \clli< v. Wilkin, 1 C. R. 
441.

Quebec Turnpike Trust.) — See The
(Jut en v. lUllniu. 7 App. Cits. 172, reversing 
judgment in 7 S. C. R. 52.

Railway Act What Conntitutm a "High 
tray" | See Shoe brink v. Canada Atlantic 
If. II . Co.. Kl O. It. 515.

Traction Engines. | See County of York
oi mol i ',ii- rah Co.

O. It 5H|. 11 \ R 7*15. 12 S. C. It. 517

Trees. | See TlMltKK AND TliK.FS.

Trespass extra Viam - Xceennity.} — 
Trespass q. c. f. Plea, that at the time 
when. &r„ there was a highway adjoining the 
nlnlntiff’s said land, which said highway was 
in certain planes impassable and out of re­
pair. wherefore defendant for the purpose of 
using stub highway, necessarily deviated a 
little therefrom on to the plaintiffs said land, 
going no further from said highway than was 
necessary, nud returning thereto ns soon as 
practicable, and doing no unnecessary dam 
age in that behalf which are the alleged 
trespasses- Held, a good plea. Carrick v. 
.loh unton, 2(1 U. C. R. «15.

Trespassers on Road Ifight to Hint ram
ttthnn Ir.,in t mng.\ See Coekburn v. Eager,

X. I'kivatk Ways.

(See Rarement.)

1. Hy tirant or Agrermrnt.

Agreement after Demise. | -Trespnss q.
c. f. I Men. lilteruiu tenement uni. Replica­
tion. demise to ilefemhint from plaintiff front 
year to year. Rejoinder that after the de­
mise it was consented and agreed that de­
fendant nml his servants. &<■„ should have 
leave to pass and repass in and over the 
dose, in which. An-.: Held, that to support 
this rejoinder, a written agreement at least, 
if not one under seal, should he proved. 
Itroughaiii v. Hal four. 2 C, P. 21*7.

Agreement Hr in oral of Timber Hener 
ration •• \', ernmiry." | The plaintiff was the 
owner of a farm <*f about a mile in breadth 
and five-sixths of a mile in length. About 
two-thirds of the farm was heavily wooded, 
and the rest of it was cleared and cultivated. 
The defendant became the purchaser of the 
trees and timber upon tin* land under an 
agreement which provided, among other 
things, that tin* purchaser should have " full
llheih to enter i"'" and upon the eald lamb
for the purpose of removing the trees and tim­
ber. at such times and in such manner ns lie 
may think proper.” hut reserved to the plain 
■ iff tin* full enjoyment of the land "save ami 
in so far as may he nts-essarv for the cutting 
and removing of the trees and timber." T* 
have removed the limber through the wooded 
land at the time it was removed, would hitv* 
involved an expenditure which would have 
possibly amounted to a sacrifice of the greater 
portion of the timls-r Held, affirming lie* 
judgment in lit A. R. 17*5. that tin* defendants 
hud a right to remove the timber by the most 
direct and available route, provided they acted 
in good failli and not unreasonably, and tin* 
reservation in favour of the plaintiff did not 
minimize or modify the defendant's right, 
under the general grant of the trees, to re­
move the trees across the cleared land. Sta- 
phena v. (Jordon. 22 S. ('. R. til.
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s gen fie /‘crformanii I’ngctnitg 
Md< ration. | An agreement to grant an 

• i will not necessarily la* for an cnse- 
n |M>riM*t uity. Hpecilie performance of 

- I. • iiii iii to grant an easement may he 
. .1 in equity. An oral agreement was 

I. 'I into between the owners of two ad- 
half lots, that emli should give a 

! of equal width from his land for a lane 
the publie highway to the clearing.

1 they -Imtild make upon their respective 
ilie agreement not being expressly limited 
■ tilin'. A rail fence accordingly was 
b\ each oil their respective sides of the 

. which they used in common for fifteen 
I-. until the death of one of the parties.

I a bill tiled to restrain the defendant
■ l-.sing up the portion of the lane sit 
"ii bis land, it was proved that the 

i part of the lane was on the defend-
:r t '- land : and that there had been no ex- 

i :nre on ilie plaintiffs* land, or on the 
ni ■■•ii the faith of this agreement : Held.

• ■rsiiifc the decision in 24 (lr. 573, that 
■ 'M-rforniunee could not he enforced,

■ site of the fence and the user of the 
baled land could not lie referable to the

11 agreement ; hut. even if the lane 
i a formed of equal portions of the land 

b party, no agreement to keep it open 
piTpi'tuii.x could, under the circumstances,
; i. -limed. Ouvre, whether the defendant's 

i••••iM.-nt could properly be said to he found- 
"!i a valuable consideration. Craig v.

• ring. 2 A. It. 5X1.

Specific l‘i rformanee— I oluntnry 
/'' i" | \ person being about to effect the

of land, stipulated orally with mi­
x' bo bad been accustomed to use a

• id <oer tlie property, that In the event of
in base being completed be would be nl- 

i to continue the use thereof, hut after 
! refused to carry out such agreement: 

lb d. '11111 this promise was merely volun- 
*n" and. as such, insufficient to found a 

r specific performance. Harr v. Hatch.
• tir. "12.

Appurtenance — I'ter—Other 1 d joining
I'1’ i-i tii. | Where a right of way is granted 

piirtemmt to certain lands, then* is a 
of unrestricted user of the way in von- 
n with the bénéficia I enjoyment of the

• ' to which it is appurtenant by every 
"" ner of the pro|»erty. Imt such part 

1 - bip confers no right to further burden
■ I over which the way exists by using 
"iinection with other adjoining prop-

• which the privilege is not annexed. 
' Jacob». HI O. It. 35.

Conditional Grant Fence»- (Sate».]
I‘ 1 dT's predecessor* in title bad granted to 

'hint's predecessors in title n right of
■ '-r land afterwards conveyed to plain-
i b right of way being conditioned upon 

rantees thereof “ fencing and keeping in 
" the roadway over which the easement 
i led. Shortly afterwards the grantees 

I the sides of the roadwav. and put 
i each end of it. which, after remain

years, rotted away : Held, that 
pro|H*r construction of the instrument 

’bi of way was dependent upon defend 
maintaining fences not merely at the 
' the way in question, but also at the 

where there might he gates as 
"t the fences. Held. also. that, even 

is not the proper construction of the 
"icnt, plaintiff, as owner of the soil, was

entitled, himself, to fence the ends of the way, 
putting gates therein of such width and con­
struction as would reasonably admit of the 
right of way lieing conveniently used. Cten- 
denan v. Hlatchford. 15 O. It. 285.

Conveyance of “Road" Effect of —
Eotement.] \ -I I. after granting certain
land, describing it by metes and bounds, con­
tinued, " also a road forty feet wide adding 
to the description thereof "and not includ­
ed in the above quantity of land:" Held, 
that by the conveyance of the road the fee 
in the freehold therein did not pa<s to the 
grantee. Imt merely an easement of the right 
of way over the land. Review of the_ Ameri­
can decisions. Either v. W'vhnUr, 27 O. It.

Crown Lease ItcMcrration—Obstruction
Flcading. | The plaintiff occupied certain 

premises on the bank of the river Niagara, 
near the Falls. Defendant occupied, under an 
assignment of a lease from the Crown, prem­
ises of the same nature nearer the Falls, 
in which lease was a condition that five ac­
cess lie permitted to the Falls by the staircase 
and pathway at the foot of the risk on the 
defendant's premises, at all times to all per 
sons, on payment of a slim not to exceed 25 
cents. "Mr. Thomas Harnett I the plaintiff) 
or any assignee of the premises now occu­
pied by him at the Falls, or regularly employed 
guide or guides in his service, while conduct­
ing any imtsoii or persons to. under, or from 
the sheet of water, to lie exempted from all 
charge for the use of the said pathway.”
1 N'fendaiit erected u fence across the pathway 
at the most northern limit of his land Is*low 
the hank, and thereby shut off the plain 
tiff's access to the Fulls by means of his 
(plaintiff's) staircase, which was further 
from the Fulls, for which obstruction the 
plaintiff brought this action, alleging in his 
declaration a wrongful obstruction of the said 
staircase and pathway. 1 ►«fendant pleaded 
tlmf lie diil not obstruct the staircase and 
pathway reserved for the use of the nlaintiff 
by the " letters patent : Held, that the only 
right claimed in the declaration being that 
granted by the letters patent, which, on the 
plead i gs. was shewn not to have Is en obstruc­
ted. tin* defendant was entitled to succeed. 
Harnett v. Cap/in, 11 C. V. 70.

Deed .1 />parent Servitude- Registration 
—Evidence. | See Macdonald v. Errdai». 22 
8. t\ K. 200.

---------  .1 ppurtmancee—Reference to Lane
—Reprcumtation. | It., owning land in fee, 
conveyed a part of it. on which were two 
houses, to the plaintiff, by a deed under the 
Ai t respiting short forms of conveyances, de­
scribing the premises ns consisting of two 
houses, numliered 112 and 111. "and the np 
►urtenancps thereof.” and by metes and 
tounds also, one of the courses extending 
westerly " to a lane produced, six feet wide, 
then smith along the said lane." Ac.
This lane then existed over TV's land, and 
was used ns a means of access to the 
two houses. The plaintiff claimed title under 
It. by a subsequent conveyance, and was aware 
of the description in defendant's deed before 
he purchased : Held, that the right to use Un­
win passed by the deed to defendant. It., 
when lie sold to defendant, represented that 
this lane was laid out for the use of the land 
conveyed, and on the faith of this defendant 
purchased Held, that, even if the right had
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not passed hy tho deed. the defendant would
have I... . entitled to relief in equity against
interference hy It., or any one claiming under 
him. .1 llama v. Loughman, 31» I'. ('. It. ‘JIT.

Ippurtt nances — ( 'ser—Other .Id- 
joining 1‘ropi rig. | -Where hy deed, cmi- 
veyeil laud to S.. wlm owned eertiiiu land 
adjoining the land of t '.. hut not adjoin­
ing the laud now mm eyed, and the deni pro 
reeded "and I further convey the right of 
way to cross my land . . from the high­
way . . to the land owned hy K.. . . 
to have and to hold the aforesaid lands and 
premises with the appurtenances unto and 
to the use of S., his heirs and assigns for
ever:" Held, that the right of way was not
a mere way in gross, hut became appurtenant 
io ilie land of S . generally, and not merely to 
the land conveyed hy the deed. The word 
" premises " in a deed may cover not merely 
the land conveyed, hut all that goes Is*lore in 
the deed. Niiglor \. Cooper. 2 It. It. .'HIM. 8 A. 
It. TUT.

Held, on appeal, that the words employed in 
the dis-d were sutlicient to pass the interest in 
tended, and that the right of way was thereby 
made appurtenant to all the lands of S. 
there situated : not morel\ to that so conveyed
by C. ti. L\, M A. It. 7Ü7.

--------  Construction llutuol Bights Hvt
rituilc.\ In 1831 tlie owners of several con­
tiguous farms purchased a roadway over ad 
jaceiit lands to reach their cultivated fields 
beyond a steep mountain which crossed their 
properties, and hy a clause inserted in the 
deed, to which they all were parties, they re­
spectively agreed " to furnish roads upon tle-ir 
respective lands to go and cotta* by the above 
purchased road for the cultivation of their 
lands, and that they would maintain these 
roads and make all necessary fences and gates 
at the common cxpciiM* of themselves. tlie,r 
heirs and assigns." Prior to this deed ami 
for some time afterwards the use of a mad 
from the river front to a public highway at
mine distance farther hack, had I.... tolerated
b.v the plaintiff and his auteurs, across a por­
tion of his farm which did not lie between 
the mail so purchased over lhe spur of the 
mountain and the nearest point oil the boun 
duty of the defendant's land. Imt the latter 
claimed the right to continue to use tin* way. 
lu an action i nég.iioire i t.. prohibit further 
use of wav Held. ihat there was no title in 
writing sufficient to establish a servitude 
across lIn* plaintiff's laud over the roadway 
so permitted hy men* tolerance: that ihe 
eiiect u| the agreement between the pur­
chasers was merely to establish servitudes 
ucross their respective lands so far as might 
be necessary to give each of the owners access 
to the load so purchased from the nearest 
practicable point of their respective lands 
across intervening properties of the others for 
tin* purpose of the cultivation of their lands 
beyond the mountain, liiou v. If ion. 28 S. ('.
It. ml.

Description -Ip/if irai inn to Hfist- 
ii‘I l "ti< | « Ine .1 M . onveyed to plaintiff
ihe southeast quarter of a lot. reserving the 
privilege of a road two rods wide through to 
the south west quarter, which he afterwards 
conveyed with I lie right of way reserved. In 
trespass against the owner of the south-west 
quarter and his workmen, for breaking and 
entering plaintiff's close, which was a lane 
nearly two rods wide leading from defend 
ant's lot through plaintiff’s promises : Held.

that defendant might justify under n grant of 
right of way. and that the lane upon which 
the trespasses were said io have been com 
milted having existed, of nearly the name 
width a< that dwrlbed in the grant, for a long 
time, tlie reasonable construction was, that 
the grant was meant to apply to that lane ns 
the way granted. Miller v. Inderson. Ü ('. I'. 
458.

--------- Description - Measurements. | A
right of way ten feet wide, described a« run­
ning north from a certain street, equally up 
on. along, and between two lots, to the depth 
of sixty feet, and then at right angles Held, 
to extend only sixty feet between the lots, 
so that the cross way would lie within that 
distance, not ten feet beyond it, which would 
make the depth seventy feet. Mel Uni mon v. 
Beaupré. 25 V. C. U. -111».

Rëtent of l ici Obstruction limn 
ng> U ntie s l.'ihn. | <>.. on the 15|h I 
comber. IMS. conveyed to 1*. part of lot .'{.‘I, 
mill lie conveyed by the same deed "as ap­
purtenant to the land, a full. free, and un 
restricted right of way in. over, upon, and 
along, and to u-e as a public highway or 
street, a certain strip of laud, of twenty feet 
in breadth, adjoining the westerly side of the 
said panel of land, extending from the high­
way aforesaid to the water's edge of the river 
St. I.nwfence, at all times and seasons lor 
••ver hereafter." In an action for obstructing 
this right of way Held, that the wav was 
clearly a private, not a public way. the words 
" to use ns a public highway or street " in 
dicaling only the extent to which tin* grantee 
might use it, 121 That the obstruction, with­
out actual damage, gave the grantee a cause 
of action, for it was an interference with 1rs 
easement, which, if submitted to. would be­
come a right, t.'i t That it would he no de­
fence that tin- Imalhouse was below high water 
mark, though < ».'s right only extended so far. 
for < ». and In* defendant, claiming under him.
wet.... stopped by < t.'s deed to l\. w hiell granted
to the water's edge. Plumb v. Mctinnnon, 32
V. C. It. 8.

Limited Bight Specie! Purpose.] 
—A deed of conveyance of land under tin* 
Short Korins Ad from the plaintiff to the de 
fendants recited that the latter had deter­
mined to construct waterworks in their muni 
cipality, und required the land for build­
ings and other purposes connected with tin* 
waterworks, and that the plaintiff had agreed 
to sell them such land for such purposes for
tb......n*idemtion and subject to the conditions
set forth. The considération was a valuable 
one. The grant was to the defendants and 
their assigns for ever, for the purpose* men­
tioned in the recital, of the land desvrilied. 
with full right of ingress and egress to and 
from the said lands for the defendants, their 
employees and others doing business on and 
about the said waterworks with teams and 
otherwise, from a certain street. &<■., along a 
certain road. &e. : habendum to the defend­
ants, their successors and assigns, fur the pur­
poses aforesaid, to and for their sole and only 
Use lor ever, subject nevertheless to certain 
coiidit oil': Held, that the grant of the right 
of way gave to the defendants and their etn 
ployivs foot-way. carriage way. and way for 
horses. Imt conferr si no right of way upon 
versons to whom the defendants might sell or 
ease the land. Mel.can v. I it g of St. Thomas, 
23 O. It. 114.
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lt> «i t rillion of /tight Hsci ption.|
- I in ;n iimi uf trespass <|. c. f. ilie defend- 

i-tiiii-il umler n reservation or exception 
ini tIn>>til'll which tin» phiiniiff • 
i i| in which the description of property 

mIIuwnl hy the words, " excepting nnd 
ml- a right of way or rond allowance of 
i- in width nlong the south side,of said 
Held, that this was only a reservation 
.lit of way to the grantor, and not an 

of the soil. Wright v. Jackion. 10
i* li. 170

I nrr of Right- Trade Purpose*. | 
ii e jr.'h March. 1 <"kl, one < i. !.. hy deed 

L'l iinted to I', i “ a right of passage 
: . the lot of land nf the said vendor 

i ü tin* public road as well oti foot as
■ ;icringe." and with the charge iiihiii the 
'•'■r "of keeping the gates of the said

til " In 1882 McM.. hi< ng ac 
I i he dominant land, built a coal oil re- 

n .!■ ■! warehouses thereon. In the course 
i - trade he had several carts making 

' or four trips a day through this passage 
.. .t.g the gates open, and in addition to his 

ut' most of the coal oil dealers of the 
■ ef Montreal, wholesale and retail, were 

■ I here with their own carts. At the
• e ,,f the grant tin* land was used as agri- 

mi land : Held, that the passage could
i r In* used for the purpose of a coal oil re 

i' d trade, as M< M. thereby aggravated
■ n nidi* and rendotvd it more onerous to 

i '• nient land than it was when the sen i-
' was established : art. r».*iS. C. C. Mr- 
1/I//.U. x. Ihdyc. 11 S. (\ R. 7:M5.

Devise Serrranre of Tenement» - Con-
........ f l.niir. | A testator devised part of

• 17 to his son C.. and part of lot 14*. adjoin- 
i the east, to his son W.. adding that.

1 i to give C. free access to and from the 
*■• j" road on the east side of jot is. the lane 

il "now running across" the land de- 
• • I IV,. *• commencing at my gate on said

• i id." and in width half a chain, to the
nui of is. should Is* kept open for the 

.........f his said sons, with a proviso that.
• 'I the whole estate hei pleat lied to them 

" into the possession of any one person,
ision. ‘‘in reference to the continu 

of said lane or road." should become 
Held, that the testator evidently in- 

I that the lane should lie continued as 
existing and used: and that the defend- 

! ' tiling under I had no right to re- 
•• the gate mi the side road. Vannieklc v.

A i 12 r. c, ». 274.

Lease /tight Mode of f’srr.]—The de- 
leased to the plaintiff a small knoll 

, r i d. standing in a shallow lake, which 
dry season liera me a muddy marsh. 

T and surrounding the knoll nr island l*e- 
I to the defendant, and the lease pro­
fitât the plaintiff should liaxe a right of 
a cross it. nothing being said as to the 

•' exercising the right. The plaintiff 
a trestle bridge from itie knoll or island 

1 i " main land, and this bridge the defend 
• Hied down : Held, that the plaintiff's 

T‘ of user was reasonable, and that the de- 
i was not justified in interfering with 
idge. Itntchart v. Dogtf. 24 A. It. <113.

Vi errance of Tenement*—i’isiblr 
•ut \tvi»»ary Wag—Appurtenance| 

' 'ation for breaking and entering tile 
fid's close, being a yard in the rear of a 
n shop and premises, and throwing down

a brick wall there. Plea, that before the al­
leged trespass one J. I». was seised in fee of the 
said shop and premises, and of the said close; 
that tin* occupiers of the shop enjoyed as of 
right and without interruption a certain way 
on foot and with cattle from a public lane over 
said close to said shop and premises, and 
therefrom oxer *ad close to the lane, that 
afterwards .1. I ►.. by deed, dated 12th July, 
1MU. demised tin* shop and premise-, with 
all the appurtenances, to !.. and W. as true 
tees for a term of years, which it was agreed 
by the deed should In- renewed, and which was 
afterwards renewed : and that the defendants 
became and are assignees of ilie verm, and 
took possession of the shop and premises un 
«1er the assignment : that after the demise to 
It. and W., the executors of J. it. demised to 
S. the sa ill «lose subject to said way. ami the 
same afterwards became vesti «I for a term in 
the plaintiff; that afterwards the defendants 
during their term, and in their own right, 
entered the close to use said way. nnd in 
using tin* same broke flown part of said wall, 
which obstructed 'aid way : Held, that the 
plea might be read as alleging a delin«*d way, 
neecs-ary and «•onvonient for the enjoyment of 
defendants’ property, lief ore the lease from J. 
If, constructed ncross the plaintiff's close, for 
the usi* and enjoyment of defendants' shop, 
and visible to all persons when the plaintiff 
acquired title ; that so reading the plea, the 
way might be said to In* an " appurtenance " 
to ib'fenilant*' premises, which passed from J. 
I* by tin* ih-eil under wliiili defendants claim­
ed ; and that the plea therefore was good, 
//«mi» x . Smith, pi l" i '. It, :t:t.

This judgment was r«*v«*rsed. on the ground 
that the plea could not Is* read as alleging 
nil apparent and continuons easement neces 
sary for the proper enjoyment of defendants’ 
premises, without which it would not pass mi­
ller tin* deed. I "pop a severance of tenem«*nts, 
«-asements used as of necessity, or in their 
nature continuous, will pass by implication of 
law ; easements not continuous or apparent, 
but used from time to time only, will not. 
A right of way is not such a continuous «*ns«»- 
ment ns to pass by implication of law with a 
grant of the land : only a way of necessity 
will so pas-. A way used by the owner of two 
tenements over one for access to the other, is 
not in law appurtenant to tin* dominant tene­
ment. so as to pass with a grant of it under 
tin* word "appurtenances." unless the deed 
shews an intention to extend the meaning of 
that word, nnd to embrace the wav. or the 
grant is of all ways " used ami enjoyed." or 
word- are used shewing an intention to in 
elude existing ways, in which case a iletincd 
existing way will pass. lb.

Limited Grant — Colourable t’aer.] A 
right of way granted for the benefit of a 
specific lot cannot lie nseil by the owner of 
that lot generally apart from his ownership 
ami use of the lot. Itohianoa \. I'uitlurn 2tJ 
A. It. U5. 30 8 C. It. <H.

Purchase of Right of Way 1 feature 
uf h ajournent — Subnrqucnt Harden.] The 
nature of the enjoyment of an easement at the 
turn* of the grant thereof is the proper 
measure of enjoyment during the continuance 
of the grant. A fieraon purchaseil a piece of 
land with the right of way a«ross the prop- 
erix of the grantor hy a lane, which at the 
tune of the conveyance was perfectly open 
w here it entered the public highway :—Held. 
Hint a iierson claiming under the grantor could 
not subsequently put a gate across the said
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lane, though avowedly placed there not to ex- 
dude the plaintiff from the use of the right 
of wav. hut to preserve the lane from being 
trespassed on by the cattle of others. Ilcuard 
v. Jtrkmn, 21 <»r. 2H3.

An arrangement made lietween the plaintiff 
and It., whereby the latter " was allowed to 
g.i through" the plaintiff's land, was super 
eedvd by an arrangement whereby, in cmi-id- 
eration of 1M» cords of wood and the making 
of a toad by IV. the latter was to have a right 
of way through the same land. The plaintiff 
« as i.. eret : and keep up the gate at one end, 
and It. was to keep up the gate at the other 
end of the road. The wood was delivered, and 
the road made, according to the terms of the 
agreement. The plaintiff subsequently erected 
three additional gates along the course of the 
right of way. which were not necessary for 
the enjoyment of the land. The bill was tiled 
to restrain the defendant from using the way 
except upon the terms of shutting those three 
gates when going through: Held, that I la- 
right of way liming been purchased when 
there were but two gates, the plaintiff had no 
right to fetter the enjoyment of the way by 
add ng additional gates. An*Out v. Uroiilf. 21»

,SY«- I limn v. f 'ro**. 4 I ». It. MiTi : Itli** v.
llmrkh. N t ». It. 4Ô1 ; AY,#/1mi v. \l tl innnlil 12
i » it ::s| ; A‘o#/f is h"in <ni, 1Ô » ». It. ill»'.».
US A It. is S. It. 7H»; II <//* x. Am
I In r, i A*. II » -, I M ». It. Mil : Slrjihi in v. 
(mi tin it. Ill A. It. 17»i. 22 S I'. It. HI.

2. Il y XccrutUy.
Devise l,nrtilinn Im h/ri'timnt I » 

act i **ihilily II ny Ini I millimlinn llhslnt, 
linn I rim ** (iiuill \ nine. | It. and W . 
becoming entitled in 1 still, as tenants in coin 
mon, to ItMl acres of land, under a devise, made 
a partition thereof hv agreement, w hereby lift y 
a- res were allotted to each in severalty. The 
fifty acres allotted to It. were land locked, and 
there was no way out to the highway, except 
o\cr the fifty neres of \V., oxer which 
accordingly It. xxa» allowed l».\ W. to 
pass at will. In IH40 XV. aold to Ii the
thirty acres of his lift y next adjoining It.'s 
fifty acres, and also a strip for a road across
......... .her twenty acres. In |sIS 10. granted to
the then owner of It.’s fifty acres a strip for 
a road along the north side of his thirty 
acres, and also the -trip along W Y twenty 
acres conxey i-d io him in is I»». This made a 
change in the course of the way theretofore 
u*>ed by It., and his successors, and was thence­
forth the coins,, followed hy the latter, and 
was the right of way in question in this ac­
tion: Inn this deed was not registered till 
1KH2. It.'s parcel subsequently became vested 
in the plaintiff, under conveyances granting 
mu only the land, hut also all ways, Ac., 
therewith used and enjoyed. The defendant 
claimed title to part of W.'s fifty acres hy 
Heed made in iX'it. without notice, as he 
alleged, of the deed of 1S|N. The right of 
way in question had Iteen used hy the plain­
tiff and Ids predecessors in title for over thirty 
years, prior to the obstruction thereof hy the 
defendant, to restrain which this action was 
brought : Held, that the effect of the will 
and agreement together was the same as if
the w ill itself had devised 11.......ne half to It..
and the other to XX"., and the plaintiff had a 
eight of way of necessity over the defendant's

land, and was entitled to an injunction to 
restrain the obstruction complained of ; and 
it was not necessary for him to shew any 
express grant of the right of way hy the de­
fendant. or his predecessors in title. ||eh|, 
however. i hat the right of way would have 
passed under the grant of land, and all ways. 
Ac . used ami enjoyed therewith, ns also under 
a deed of grant drawn according to the An 
respecting short forms of conveyances, even 
if it had not been a way of necessity, and no 
such words were ms-essary in order to pa** ,i 
way of necessity. Held. also, tlint the subse­
quent express grant of a right of way hy the 
defendant's predecessor in lit le did not de­
stroy the right to a way of necessity. Held, 
also, that the defendant, having notice of nn 
actual travelled way across his land, wn* 
affected, also, with notice of the origin. as 
well as the existent*, of the right. Held, also, 
that changing the locality of the way. from 
time to time, by the agreement of the respec­
tive owners, did not tie*troy the i ght of wax 
nor could the grant of a certain specific line 
for i lie mini put an end to the right, in case 
a purchaser should Imy without notice of the 
gin i Ib-lil. lastly, that any act of a tenant, 
without i he knowledge or mi net ion of the land 
lord, could only affect his Interest as tenant, 
and could not prejudice the reversioner. 
Semble, that a way of necessity does not gixe 
a right to the owner of the dominant tenement 
to cross any part of the servient tenement at 
pleasure, but is con lined to a dellnite way to 
lie determined by the agreement of the par­
tie-, or by the owner of the servient tenement, 
or of the dominant tenement in his default. 
Iiij-uh x . I m**, 4 O. R. 4UT».

Implied Grant /Vr*o» Inlillnl In lit 
•h <m I niiy tif l‘n**m*inii.\ tconveyed io 
It. lift y acres of land and also a strip twenty 
led wide, to the south, io give aeeess from the 
iniy acres io the town line. It. mortgaged to 
< '■ the lift y acres, hut Hot ihc twenty- feet 
strip, and then conveyed the strip to V 
A f 1er xx arils It. cum eyed the lift y acres to his

ubjt ' i to C.'i ......... age, and on
same day gave him the occupation, under an
nui....meni for sale, of the adjoining fifty acres
lo the West. The son mortgaged Io the plain- 
mi i he lift y acres cum eyed p, him. I luring 
the | Hisse- s it in of It. nml his son they gut 
access from the east fifty acres to the side 
line through the west fifty acres owned hy It. 
I 'a- agreement for sale of the xvest fifty acres 
to the son huxing been cancelled, and It. 
having lefiM-d to allow a tenant of his son 
of the east fifty ill-res access to the side line 
through the west lifty acres, tIn* plaintiff 
brought this anion against It.. (and V for 
a ihs la rat ion as in ihe existence of a right of 
way through the strip conveyed to .V. or of 
a xx a> of necessity through the west tift v acre-, 
and for other relief: Held, that if a right of 
xxay through the twenty feet strip did pass to 

under i lie mortgage to him, it was a right 
of wax only to I his heirs and assigns ; and
ii" - K latence of a right in the plaintiff to n • 
deem < ’. did not give her the rights of ('. 
until after redemption. Hut held, that the 
plaintiff was entitled to a declaration of the 
existence of a way of necessity through tin- 
xxe-1 lifty acres, which was given hy way <»f 
implied grant when |{. conveyed to his son. 
The exercise of the implied grant was sus 
pended during the time that the son had 
possession of the west fifty acres, hut up" i 
• he termination of that possession the implied 
grant and the iielit of way under ii was 
revived. Luyloa v. Itankii►. 17 O. R. MH).
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Inaccessibility - Severance of Tcnc- 
II formerly owned n of land,

li iIn* plaintiff's and defendant's vloses 
: iris, lie used then to pass liy suffer- 
r It.'s land to the east, and thus get 
li.ghway. but he could get out of his 

>l l.\ a lane 10 the west, lie first con- 
'i. \|. a portion of his land between 
nr retained and this lane, reserving to 

ii no right of way over it; and he after- 
, on\eyed to plaintiff a striji between 

md and his own. It. having enclosed 
■ml -o that the plaintiff was shut in:— 

II 11,at the plaintiff was entitled to a right 
,i. of necessity over the land which II.

> v.'d to M. Turnbull v. Mentant, 14 
V. V. It. 2t«.

Severance of Tenement - Action - 
l.tyal Tutoie.\ Where V. conveyed 

;■> S land which was inaccessible from the 
. . \hi without passing over the lands of 

• i 'Oine other person: Held, that a way 
• ■ - - n y was impliedly granted by ('.. over 

Ins land conveyed to S. Since a way of 
-i:> can only pass with the grant of the 

« I. the owner of the legal estate in the land 
which it is claimed, should be a party 

i l ion claiming such way. and where 
i mi able owner of the land sued, he was 

p. in tied to make the owner a co-plaintiff by 
• liment at the hearing, Saylor v. Cooper.

---- Convenience.]—A way of necessity
Hided mi necessity, not on convenience, 

I ilie foundation of the right, is the fact 
i lie lands conveyed an* physically in-

.........ilde except by passing over other lands.
T defendants in an action for trespass to 
: I -ci up that a portion of their land was 

ne. ted and separated by water from the 
. mler of it. called I lie mainland, and they 

dcil that a way of necessity over the 
i iintiff*s land was Impliedly reserved by the 
1 when these lots were respectively
vr ted, and that such a way was to be deem 

i • have been reserved, although the land 
■ I'C t of which it was claimed was not 

entirely surrounded by the lands of the 
■i or oilier persons, and although there 
other means of access to it, those means 

■ '"- capable of utilization without an 
'liable expenditure of money, and not 
m for the reasonable purposes of the 

I of the lands; Held, that the defend 
• not entitled to the right claimed by 

it- Hictum of Lord Mansfield in Morris 
1 i -'on. .'5 Taunt, at p. .'ll. and of I to wen, 

I 1 i'i I lay ley v. tirent Western It. W. Co., 
' I*, ai p. 4Ô3. referred to. Fitchttt v.

«/• ir. 29 U. It. ti.

Selection of Way — Convenience.'] —• 
' | hai a way of necessity to a purchaser

I is the one most convenient to the 
by I lie shortest cut over the lands of 
'or; hnl tlint the right to select such 

a ■ is qualified by the effect which the 
of H particular line would have upon 

rests and convenience of the grantor. 
/ • r v. BannitUr. 8 (Jr. 2f»7.

Si v. ranee of Tenement -Conveyance* ~ 
Coi ai » I et I /ipurtenance. ]—8. by his

s<ld his farm to trustees, who divided 
property into six several parcels, desig 
'reel l. parcel 2. See., according to a 

hicli was registered, and. by contem- 
is conveyance under the Short Forms 

nvoyed the parcels to the testator’s six

surviving children. The description of parcel 
2 included a lane, described as a right of 
way. the use of which was thereby resmed 
to the owners of parcels 4 and «I. io which 
it was a way of necessity. I'a reel :t. which 
adjoined the way. was conveyed without any 
mention of the lune. I hiring the unity of 
title some farm buildings stood upon parcel 
3. adjacent to the lane in question, which was 
used as a means of ingress and egress there­
to, but they bad long since disappeared. I’y 
the Short Forms Act, R. S. (>. |,s77 <•. Iu2. 
s. 4. every d«s-d. unless an exception be made 
therein, shall Is- held to include all ways, ease­
ments, and appurtenances whatever to the 
lands therein comprised. Iielonglng or in any 
wise appertaining or with I he same. held, 
used, occupied, and enjoyed: Held, dial the 
defendant, claiming under the grit uns» of par 
<‘el 3. could not claim a right of wav imr the 
lane; that s. I of t he Short Forms‘Act could 
not. under the circumstances, be deemed to 
apply; that the right of way was not a con­
tinuous easement, or way of necessity ; and 
that plaintiff s right thereto was not barred 
by the Statute of Limitations. Held. also. 
ibat tIk» détendant, as owner of a part of par­
cel 4, could not claim the right to use the way 
as appurtenant to parcel 3. Maughan v. 
Case». 5 U. It. 5IS.

,---------— Devito—l{in*unuble Knjoynu nt. ]—
I pon the severance of a tenement by devise 
into separate parts, not only do rights of way 
of strict necessity pass, but also rights of way 
necessary for the reasonable enjoyment of the
paru devised, and which had I... .. and were
UP to the time of the devise used by I lie owner 
of the entirety for the lienelit of such parts. 
Itnyy« \ . Sent menu. 11) (J. J(. ,Y22.

Waiver of Right l.icente to I c Itoad.]
A. being entitled at his own expense to make 

a road for himself across B.’s farm at the
most convenient point, it was agr... I between
them that A. should use It.'s road on certain 
ternis; Held, that this agreement was a mere 
license, not coupled with any interest or in­
cident or auxiliary to u sale or grant, and 
was therefore revocable, and living revoked at 
law. no equity arose to interfere with A.’s 
legal right on the ground of encouragement 
on the part of the one, or forbearance and 
irreparable iucou\eiilettre on the part of the 
other. Fielder v. Bannister, 8 (Jr. 207.

Bee Barrit v. Smith, 40 V. < '. It. 33. ante 
1; Alloc* v. Knock. 27 S. it. 1*04, yoxt 3.

3. By Prescription.
Interruption — Unity of Initiation 

Tease of Servient Tenement. |- A right to an 
easement previously enjoyed cannot be n.-- 
quired by the lapse of time during which the 
owner of the dominant tenement has a lease 
of the land over which the right would ex­
tend. I hiring such unity of possession the 
running of the Statute of Limitations is 
suspended. Htothart v. Hilliard, 19 O. It.

—------ Unity of Fottettion—Unity of
Seisin—" Tott tirant"—'Tenancy Ttioi>inl. |

A testator dying in 1874 devised adjoining 
lots of land. 4 and f>. to his two sons respec­
tively. House No. 9 stood mainly on lot 4. 
but also partly on lot Ô. and house No. 13 
stood on the remainder of lot 5, there being
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n passageway lietween the two houses, used 
in (‘Oininim by the occupants of both for the 
|iuv|msi' ni getting In wood mid coal and get­
ting mit ashes. The a|i|iidlaiit. tin- owner of 
lot I. had, as was admitted, by virtue of a 
conveyance from the devisee of lot 4 and by 
the Staline ol" Limitations, acquired title to 
the portion of lot 7» on which house No. it 
stood : Held, that a right of way over the 
passage between the two houses did not pass 
by implication of law in the devisee of lot 4. 
The passage in question was used by the oc­
cupants of house No. it from llie time of the 
death of the testator until 1895, but during 
the period from Mardi to June, 1894. the 
owner of No. 13 was also the tenant of No. 
i) : Held, that the unity of possession dur­
ing that |K>riod interrupted the running of the 
statute, and the appellant bad not acquired a 
right of way as an easement by prescription 
under It. S. ( i. 1KS7 c. Ill, s. 37». Hielum of 
llalherley. L.C.. in I.iidynmn v. Grave. I,. 
It. ii Ch. 7'i3. not followed. Hut that at all 
events the locus in question could not he treat­
ed as a way to lot 4 : it was rather a way 
to that portion of lot !> on which house No. 
9 stood: and there being unity of seisin of 
the alleged dominant and servient tenements 
in the devisee of lot 6. no easement could exist 
while that unity continued; and therefore the 
enjoyment of the way as an easement began 
only when the title of the devisee of lot 5 
to that portion of it on which house 
No. 9 stood became extinguished by the 
statute, which was less than twenty 
years before this litigation. Semble, that, 
but for this latter circumstance, the 
claim of the appellant might have been sus­
tained by tlie application of the doctrine of 
“ lust grant." And. also, that the respondent, 
by reason of his tenancy of house No. 9. was 
estopiied from asserting that his possession of 
the land of which In- was tenant, and his 
user of the way which was enjoyed in con 
ncctinu with it. were other than possession 
ami user by him as tvmuit. Re Vockburn, 27

Period -Application of Statute.] The 
Ontario Act lit. S. O. 1877 c. IMS) reducing 
the period of limitation to ten years, does not 
apply l" the interruption of an easement, such 
as a right to a way in alieno solo, in this case 
a lane, which the defendant had occupied 
and oUstrucled for ten years, but which the 
plaintiff had used prior to such obstruction. 
Alykel v. Doyle, 47) U. C. H. U5.

— — Pleading—Parties.]—In trespass q. 
c. f.. a plea of right of way under a deed 
must shew tin- parties to the deed, and a 
private right of way cannot he claimed by 
prescription in a less period than twenty 
years. Smith v. Smithi, 3 U. S. 215.

-------- Possission Anima Domini—Revendi­
cation—(jutbec Late,] — See Pinsonneault v. 
ilebnt, 13 S. V. It. 450.

Railway ('rousing. |—When a line of 
railway severs a farm, and no crossing is pro­
vided by the company, a right of way across 
the line may he acquired by the owner of the 
farm by prescription. A farm crossing pro­
vided by a railway company, may be used by 
any person who. after the severance, becomes 
tliè owner of portions of the farm on both 
sides of the line of railway, and has a right of 
access to the crossing. A right of way may 
be acquired, although the dominant tenement

is not contiguous to the servient tenement. 
(iutluie v. Canadian Pacific R. M’. Co., 27 
A. H. U4.

--------  Subway—Reservation—Lost Grant
■—Continuous I ’.si r- Compensation for Loss.]

Where in building their road the defendants 
left a subway under a trestle bridge, and tho 
evidence shewed that the plaintiff, the owner 
of the land crossed by the railway at this 
point, had enjoyed the open and continuous 
user of this subway as of right ever since 18U2. 
Inn lint tlie defendants wen- now proceeding 
to fill it up:—Held, that, though the plaintiff 
could not prevent the filling up of the subway 
lie was entitled to damages for his properly 
in the casement. The plaintiff was entitled 
to assume that there was a reservation of the 
subway in the deed from the original grantor 
of the right of way to the railway company, 
which deed was lost, or he was entitled to 
claim the easement under the Prescription 
•Vet from long and uninterrupted enjoyment 
as df right. Clouse v. Canada Southern It.
W. Co.. I O. It. 28. 11 A. It. 287. 13 S. C. 
It. Ti-.i. distinguished. Wells v. Northern It. 
ll. Co., 14 O. It. 594.

Termini —Slight Deviations — Interrup­
tions—Evidence—Gate.]—The termini a quo 
and ad quoin of a way over the defendant's 
land, used and enjoyed as of right by the 
plaintiff and his predecessors in title for up­
wards of twenty years liefore the commence­
ment of the action, had not varied during that 
period, except at two points, where, about 
fourteen years before action, one of the plain­
tiff’s predecessors slightly altered the line of 
the way for the purpose of going round muddy 
spots, and the user of the original line at these 
two points was abandoned for the substituted 
one. These deviations were short ns compared 
with the length of the way: Held, that they 
did not operate to do away with the plaintiff's 
right to claim the w • between the termini, 
that way having been substantially used dur­
ing the whole period: hut the plaintiff should 
l»e confined either to the original or substi­
tuted line. Slight temporary interruptions by 
tin- defendant were insufficient to prevent the 
statute from running. The plaintiff", having 
omitted to give formal proof of his title at 
llie trial, was allowed to supply it upon ap­
peal. Upon the plaintiff's assent, the defen­
dant was allowed by the decree to erect and 
maintain a gate across the end of the way 
in question. Clendennn v. Blatchford. 15 O. 
It. 285. followed. ti tiirc» v. I an Am man, 
29 O. It. 508.

User for Statutory Period—Cessation
for Year hefon Artion -Way of Necessity.] - 
K. owned lands in the county of Lunenburg.
X. S.. over which he lmd for years utilized a 
roadway for convenient purposes. After Ids 
death the defendant became owner of the mid­
dle portion, the parcels at either end passing 
to the plaintiff, who continued to lise the old 
roadway, as a winter road for hauling fuel 
from his wood lot to his residence, nt the 
other end of the property. It appeared that, 
though the three parcels fronted upon a public 
highway, this was practically the only way 
plaintiff had for the hauling of his winter 
fuel, owing to a dangerous hill that prevented 
Itini getting it off the wood lot to the high­
way. There was not any formed road across 
the lands, but merely a track upon the snow 
during the winter months, and the way was

i not used at any other season of the year. This
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enjoyed for over twenty years prior 
|v,i|. when it appeared to have been first 

d. hut from that time the wav was 
■ ted from time to time up to March. 

I':iI, when the defendant built a fence acros 
\ t was allowed to remain undisturbed 

,iused a cessation of the actual enjo>- 
,,l the way. during the fifteen months 
i. 11• • I\ preceding the commencement of 

, lion in assertion of the right to the 
.ni h\ the plaintiff. The statute (It. 

v \ s . ôth ser., c. 112i provides a limita- 
i ,.i twenty years for the acquisition of 

, m.'ins. and declares that no act shall he 
, ,m interruption <>f actual enjoyment.

, submitted to or acquiesced in for one 
..ir .-.tier notice thereof and of the oersoii 

kne the same Held. that, notwitli.-dand- 
! eustomary use of the way as i winter 

i ; .inly, the cessation of user fur the year 
ii .'diately preceding the commencement of 

action was a bar to the plaintiff’s claim 
under the statute. Helt. also, that the cir- 
. umstatices under which the roadway had been 
u«ed did not supply sufficient reason to infer 

i ilie way was an easement of necessity 
I .tirteiiant or appendant to the lands former­

ly held in unity of iiossession, which would 
\iiilmut s|MM'ial grant puss by implication, 
h|..in the severance of the tenements. Knock 

l\ mil k, 27 S. V. It. 004.

User in Common—Lane between Tone- 
!... nix. | K. and It. owned adjoining lots.
. Ii d. riling his title from S. E. brought an
............. . trespass against B. for disturbing
lu» enjoyment of a right of way between said 
I » and'for damages. The fee in this right of 
wav was in 8.. but E. founded his claim upon 
, user of the way by himself and his pre-

...... in title "for upwards of forty years.
The evidence at the trial shewed that it had 
i... 11 used in common by the successive owners 

■ the two lots:—Held, that, ns E. had no 
„ ,ut or conveyance of the right of way. and 
lia.I not proved an exclusive user, he could not 

uiiain his action. Kill* v. Muck, 14 S.
« It 740.

User Undefined H’a//—Liccnnc—Revoca- 
I'uiixtnx tion of Agreement.]—In nil nc- 

i. ii fur obstructing n right of way the plain- 
i aimed the use of such right, both by pre- 

i|ii ion and agreement, and also claimed that 
igreemeut the way was wholly over the 

'h fetiilaut's land. The evidence at the trial 
veil that the plaintiff had acquired the land 

!i .in his father, who retained the adjoining 
laud, which was eventually conveyed to the 
tl. i. iidunt, and that after so acquiring it the 
(•Utmtiff continued to use a track or trail over 
the adjoining land, and mostly through bush 

i l. tu reach the concession line, and his 
'•hum to the use of a way by prescription de 
l"'h'led on whether or not his user was of a 
well defined road, or merely of an irregular 
ira. k. and by license and courtesy of the ad­
joining owner. Finally an agreement was en- 

i■ d into between tlie plaintiff and liis bro­
ther. who laid acquired the adjoining lot, 
v lu- Ii he afterwards conveyed to the defen- 

i ' by which, in consideration of certain 
privilege* granted to him, the brother cove- 

: to permit the plaintiff t<> have a right 
f way along a lane to which the way former- 

I. used led. and extending forty rods east 
mi the centre of the lot, so as to allow the 

. uintiff free communication from the de fen- 
'tit's lot along said lane to the concession 

The issue raised on the construction of 
Vol. IV. l>—23(1—12

this agreement was whether the right of way 
granted thereby should he wholly or in part 
un the plaintiff’s land, or wholly on that of 
the defendant : Held, reversing the judgment 
in It* A. I!. 3. and restoring that in 1Ô O. It. 
<8M>. that tlie plaintiff had no title to the right 
of way by prescription, the evidence ciearly 
shewing that the user was not of a well- 
defined road, hut only of a path through hush 
land, and that he only enjoyed it by license 
from his father, the adjoining owner, which 
license was revoked by his father’s death ; 
hut held, affirming the judgment in M A. 
R. 3. that under tlie agreement the right of 
way granted to the plaintiff was wholly over 
the defendant's land, the agreement, not lie 
ing explicit as to the direction of such right 
of way, requiring a construction in favour of 
the plaintiff and against the grantor. Royer* 
v. Duncan, 18 8. C. it. 710.

4. Other Case*.
Abandonment Sale of Lam! -Sale by 

Plan—Lane not in I "*<•.) Abandonment of an 
easement may he shewn not only from acts 
done by the owner of the dominant tenement, 
indicating an intention to abandon, hut also 
from acquiescence in acts done by the owner 
of the servient tenement. Where, therefore, 
the owner of the property, over which a right 
of way existed, built, with the knowledge of 
the owner of the property for the benefit of 
which the right of way laid been reserved, an 
ice-house upon tin* portion reserved, and after 
some years pulled down the ice-house, and 
with the same knowledge laiilt a stable on 
the same site, and a row of shops over an 
utVer part of the right of way, it was held 
that the owner of the dominant tenement 
could not then have the right of way opened. 
Mykel v. Hoyle, 4Ô I". V. It. t'*.">, considered. 
A conveyance, made in pursuance of the Short 
Forms Act, of a lot according to a registered 
plan upon which a lane is laid out. does not 
pass any interest in the lane when it has not 
in fact been opened on the land, and has not 
been used or enjoyed with the lot in ques­
tion. Hell v. Holding, 23 A. R. 485.

Conversion of Private Road into 
Colonization Road (Jut lu t Lute. 1 
See Vhamberlund v. Fortier, 23 S. V. it. 371.

Conversion of Private Way into 
Highway. | The right vested in a municipal 
corporation by 40 Viet c. 18 tit.' to convert 
into a public highway a road laid out by a 
private person on bis property, can only lie 
exercised in respect to private roads, to the 
use of which the owners of property abutting 
thereon were entitled. (lootlerlium v. City of 
Toronto, 25 S. R. 24(1.

See S. C., 21 O. R. 120. 10 A. It. 041; 
Sklitzaky v. Cru nut on. 22 (>. It. 500.

Extinguishment -Cloning of Highway 
—Re* Judicata—Pleading.]- In an action for 
obstructing a right of way. defendant pleaded 
that the close over which the supposed way 
passed was a public way, which had been 
shut up by order of the municipal council : 
—Held, plea had, the plaintiff's private right 
of way not being necessarily extinguished 
by tlie closing of the public road. De­
fendant by another plea denied the right of 
way claimed, and the plaintiff replied, by wav 
of estoppel, a judgment in hie favour in a
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former suit with the plaintiff, in which the 
same right was in question, averring tlmt the 
way claimed was the same in both actions:— 
Held, a good replication, for, if the right had 
Iwoii lost by any thing occurring since the 
former action, the defendant should have 
shewn it. Johnson v. Hoyle, 11 U. It. 101.

Limits of Way Fviden<r.\ — Held, that 
the case of Johnson v. Hoyle, as reported in 
S V. ('. It. 14L', and 11 V. It. H»l. taken 
in connection with the evidence given in « his 
case, only established a light of way in the 
plaintiff over the east half of lot 23 in the 
!tth concession of Markham, to the concession
line bet..... .. the sili and *111 concession, but
none over the west half of the lot. Walsh v. 
Johnson, -1 ('. 1*. lit 17.

Obstruction -It ex Judicata — Pleading.] 
—The third and fourth counts charged de­
fendant with obstructing the plaintiff's right 
of way from his land over lot 14 to a highway, 
and back again from the highway over lot 
1 1 to pin ini ill’s land. To a plea denying plain­
tiff's right to the way. the plaintiff replied, 
by way of estoppel, a former recovery against 
defendant lor obstructing a right of way then 
claimed by the plaintiff from her said land 
“ over loi 11 to a highway, and back again 
from the highway over lot 14 to plaintiff's 
land:" Held, replication good, for that the 
issue was as to the existence of any right of 
way in plaintiff over lot II. and that was 
determined bv the former recovery. Dean v. 
(iray. 22 C. I\ 202.

Severance by Railway I eeexs to Sepa­
rated I'm Is. | 1'laintiff owned land along the 
river Thames at a point where there was a 
bend or elbow in the stream. He conveyed to 
defendants the strip required for their track, 
which ran close to the bank at this bend so as 
to leave no passage from his land above to 
that below, but he had access in each part 
separately by the highway Held, that de­
fendants were not bound to provide any such 
passage. Carroll v. tin at Western It. IV. 
Co., 14 V. V. It. (514.

Sec 1 n t'.ii. III. 2. 4 (a i —Easement- Mas­
ter and Servant. VI. 4 (ei—Nuisance, II.

WAY OF NECESSITY.

WEEKS.
Sco Time. III.

WEIGHTS AND MEASURES.
Conviction under Weights and Meas­

ures Art Imprisonment in Default of Dis­
tress. | Sep Itcgina v. Dunning, 14 O. II. 52, 
ante JUSTICE OF TIIE PEACE, II. 2 (c).

WHARF.
Erection Obstruction of Hirer—Dir- j 

action to Jury.]—Where defendants were I

indicted for obstructing a navigable river by 
the erection of a wharf, and there was no 
evidence that the part covered by the wharf 
had ever been navigated by \essels of any 
size, out it was shewn only that the prosecutor 
was prevented by it from landing there with 
his skiff, and the wharf was proved not to 
interfere with the navigation : Held, tuât the 
jury were rightly directed that on this evid­
ence the only verdict which could be rendered 
was not guilty. Such a direction is not so 
much a direction on the law as a strong 
observation on the evidence, which may 
properly be made in a proper case with­
out being open to the charge of misdirect,ion. 
Iteyina v. Port Perry and Port Whitby It. 
II . Co.. 38 U. C. it. 431.

Lease of Wharf Liability to Itcpair.] — 
A lease of a wharf or pier, for eight years, 
dated Till May, 1874. contained covenants by 
the defendants, the lessees, to repair generally, 
" reasonable wear and tear and accidents by 
lire and tempest excepted.” In May, 187o, 
the wharf was damaged by the action of the 
ice forced against it by a high wind :—Held, 
that the damage sustained could not be said to 
be an accident caused by tempest, so as to 
bring it within the exception. Thistle v. 
i nion Forwarding and It. IV. Co., 2'J (J. I*.

Municipal Corporation — Hy-law — 
Wharf Dues — Fine fur A on-payment.] — 
A municipal corporation by by-law authorized 
individuals to erect wharves, and i" remun­
erate themselves by charging tolls on goods, 
part of which was directed to be paid to the 
treasurer of the municipality. The harbour 
master was empowered to detain any vessel 
having on board any goods on which these 
tolls were unpaid, or any such goods; and a 
line of not less than .Ÿ1 nor more than #5U, 
was imposed on any master or owner of a 
vessel refusing to comply with these condi­
tions, to be enforced by distress and sale :— 
Held, that the by-law was illegal. In re 
Jlayumun and Town of Owen Sound, 20 U. C. 
It. 583. Hut see 24 Viet. c. (53.

---------  By-law—Incumbering Wharf—Im­
prisonment.]—A provision that any person in- 
cujmbering. injuring, or fouling any public 
wharf, should be liable to a penalty named, 
and in default of payment or sufficient dis­
tress to imprisonment " for not less than ten 
nor more than thirty days:” — Held, bad, 
twenty one days being the limit authorized by 
3(5 Viet. c. 48. s. 372. s.-s. 13. Itv McLeod 
and Town of Kincardine, 38 U. C. It. (517.

Non-repair — Liability — Ownership — 
Damages. |—See Johnson v. Port Dover Har­
bour Co., 17 U. C. It. 151.

See Company — Evidence — 11 ardours. 
Canals, and Docks—-Landlord and Ten­
ant — Lien — Municipal Corporations— 
Water and Watercourses.

WHARFINGER.
Duty to Provide Storage -I. ien for

Wharfuge.]—It is Dot necessary that the pro­
prietor of a wharf or quay upon navigable 
waters, used for the loading ami unloading of 
vessels, should have a warehouse or shed or 
oilier convenience for the storage of goods and 
protection thereof from the weather ; and as
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u hnrfmger ho is entitled to n lien on 
imlonded nt liis wharf, for money due 

i ■ i for wharfage. Ronald v. Walker. 8 
(' r. "-7. and Llado v. Morgan, 23 C. P. 517, 

!T.-! to. observed upon. and. though 
'■■il. followed. Sills v. Hick ford, 2d Gr.

Harbour Company Owning Wharf.]—
'I; <'"bourg Harbour Company are not

: lingers because they have erected piers 
. v.bancs according to their charter, and 

are not therefore responsible for goods left 
■ iheir wharves unstored. Logan v. Co- 

Harbour Co., 3 Ü. C. It. 55.
Lien for Wharfage—Payment—Finding

■ I iii'ji. | Where defendant claimed a lien on
g... I- for wharfage, but it appeared

that for ninny years, including the time when
■ - u<»ods came into defendant’s hands, de­

fendant and plaintiff had been dealing to­
ps her, and defendant had charged his claims 
for wharfage in account current, on which 
i >;■ ms had been made from time to time:

Held, that it was properly left to the jury 
In say whether the wharfage on the goods iii 
i|ii'-i ion had been paid, and that they were 
Jim died in finding that it had been. Hoyd 
v. Maitland, Hi U. <’. It. 311.

Lien for Wharfage and Fuel -Hood 
of (tu na*- -Charier of Third I'arty—Fri- 

i See Crovineiul Insurance Co. v. 
Maitland, 7 C. P. 420.

Loss of Goods - Liability for.] - The 
plaintiff landed with his goods in the night at 

fondants' wharf. The landing waiter of 
i riisiom house, being there, sent a person 

I '.vvd by defendants as watchman against 
I ' aoi ihe key of their warehouse on ti.e 

\\ iiarf, and all plaintilVti goods were put into 
it. 1 ""pt a packing case, for which there was 
i . mom. Next day the plaintiff got all his
- ' except the case, and paid defendants'

upon them. The case was lost. The 
! "in iff was naked by one of the defendants to 
go ami look at a box in the town which was 

I"' his : not to speak of the loss :
; in furnish a list of the things contained 

in i l.o case :—Held, that there was sufficient 
no in go to the jury to charge the de­

fendants. Toners v. Talbot, 11 V. C. It. till.
Negligence -— Wrong Address — For- 

u ailin'.]—Certain packages were sent from 
N v York by the Canandaigua and Niagara 
I Kailway, addressed to the plaintiff at 
H ' ii"ii. to go on by the Great Western 
K o.v from the Falls. A bill of freight 

I-os due the Canandaigua and Niagara 
I > Kailway Company was made out to the 

i Western Railway Company. In conse- 
" nf a telegraphic communication, of 

wlii' li defendant knew nothing, the address to 
Hi hon entered on this bill was struck out, 

Toronto substituted, and Great Western 
ay was also struck out. and 10. & O. 

K K. I meaning IOrie and Ontario Railroad i 
m its place, but the address on the pack- 

- as left unchanged. They were brought 
1 ; the IOrie and Ontario Railroad to 
I«"\\ Mua. and thence shipped to Toronto,

■ " defendant, a wharfinger, received them, 
lb in abstract in which they were described

- iddressed to plaintiff at Toronto. The de- 
1 "it. relying oil the address to Hamilton.
1 li still remained on the case, shipped

i a to that place, and they were burned on

the passage :—Held, that it was properly left 
to the jury to say whether defendant was 
guilty ut negligence by not going by the ad­
dress in the abstract instead of that on the 
packages and that they rightly decided in his 
favour. Held. also, that the fact of defen­
dant being described in the declaration as a 
wharfinger and forwarder, and not denying 
either cmracter, could not make him liable as 
a forwarder in face of the evidence. Hunter 
v. Horst, 13 U. C. R. 141.

Payment by Consignee — Agency for 
Consignor. | Semble, that a wharfinger is not 
nn agent of the forwarder, to whom the con- 
signee is authorized to make payment, after 
tlie delivery of the goods to the consignee, and 
after an account has been stated between him 
nud the forwarder. Torrance v. Hayes, 2 C.

-------- ; Agency foi Carriers—Freight.]—
Declaration for work and labour in the car­
riage of goods by carriers by water. Plea, 
tl’.it a wharfinger, to whom the goods were 
delivered by plaintiffs for defendant, was 
agent of plaintiffs to receive payment, and 
that they paid him accordingly Held, that 
from the course of dealing between the parties, 
as shewn by the evidence, the wharfinger was 
such an ageut. Held, also, that after delivery 
of the goods without exacting freight, the 
wharfinger still continued plaintiff's agent to 
demand and receive the freight till his auth­
ority was revoked. Torrance v. Hayes, 3 (J. 
P. 278.

See (Jibbs v. Dominion Hank, 30 C. P. 30.
See Cahiueks — WaKEHOUSEMEN and 

Waueiiousb Receipts.

WIFE.
See Husband and Wife—Mohtuaue, i\\

8 (f).

WILD ANIMALS.
See Animals, VI.

WILD LANDS.
Sec Limitation of Actions, II. 3 (b).

WILL.
I. Capacity to Devise,

1. In (Jcneral. 7507.
2. Harried Woman, 7508.
3. Mental Cayaeity and Undue In­

fluence, 7<100.
II. Execution of Wills, 7515.

III. Invalidity of Wills on Special

1. In (Jcneral, 7518.
2. Interest of IVi'fnc»». 7520.
3. Mortmain Act and Charitable Uses,

4. Restraint on Alienation, 7534.
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Ileward v.IV. INTERPRETATION AM) EFFECT OF
Wills,

1. Admissibility of Evidcnee, 7538.
3. After .1 c<i mi red Property, 7540.
3. Annuities. 7543.
4. Conditions, 7550.
5. Continuent or \ested lleguests and

0. Description of Hevisees and Prop­
erty, 7571.

7. E* to tv for Life, 7583.
8. Estate in Fee, 7500.
0. Entate in Toil. 7000.

10. Exoneration of Mortgayi d Prop-

11. Joint Tenancy and Tenancy in
Common, 7008.

13. Lapse and Mode and Time of Dis- 
tribution and Payment, 7010.

13. Leyaeics.
(a I In General, 7031.
Ibi Abatement, 7G35.
(e I Ademption and Substitution, 

7030.
(dl Interest, 7038.
(ei Out of W hat Fund Payable,

14. Personalty, 7030.
15. Power of Appointment, 7030.
10. Powers and Interest of Executors 

and 'Trustees, 7043.
17. Provisions for Support and Main­

tenance, 7001.
18. Hesidue, 7073.
10. Special Words and Expressions, 

7073.
30. M iscellaneou8 fuses. 7080.

V. Promises to Devise, 7003.
VI. Proof of Wills. 7007.

VII. ItEtilSTRATIliN OF WILLS, 7000.
VIII. REVOCATION AND REVIVAL, 7700.

IX. Miscellaneous ('ases, 7704

I. Capacity to Devise.
1. In General.

Accruing Possessory Title. 1—A person 
having a power of attorney to sell certain 
lands, entered into possession after the death 
of the owner, with an intention to acquire the 
title, and died in possession, hut before his 
possession had ripened into a title :—Held, 
that he had such an interest as passed under 
a general devise in his will. Held, also, that 
the devisees were entitled to claim the pro­
perty in equity, as against the testator’s heirs, 
who had gone into possession ; but that a suit 
for the purpose could be successfully resisted 
by shewing sufficient length of possession by 
the heirs after the testator’s death to give a

title as against the plaintiffs.
He ward, 15 (lr. 510.

Indian. ! An Indian male or female may 
make a will, and may by such will dis­
pose of real or personal property subject to 
the provisions of the Indian Act." It. S. r 
43, or other statute. Quip re, whether the lust 
part of s. 3U of the Indian Act. It. S. C. 
43, does not leave all questions arising in re­
ference to the distribution of the property of 
a deceased Indian, male or female, to the 
superintendent-general, so that his decision, 
and not that of the court, should determine 
such questions. Johnson v. Jones, 20 (). It.

Land Adversely Occupied.]—The effect 
of the exception in 4 Win. IV. <• 1. s. 17. 
in favour of a grantee of the Crown, who 
lias never taken possession, is, that while ig­
norant of the fact of his land being in the 
actual possession of some other, he is not to 
be regarded as disseised, and consequently can 
devise. Hoc d. McGillis v. McGitlivray,'0 V. 
C. It 0.

2. Married Woman.
Acquiescence — Family Arrangement.] — 

The owner of land, by letter written to Ins 
mother, directed that she should have the 
lower to dispose of his property, and she by 
ier will devised por ions thereof to some, to 
the exclusion of others, of her children. Re- 
fore reading this wil.’, the executors named 
therein called her several heirs together, ami 
suggested that they should sign un agreement 
to submit to and acquiesce in the provisions 
of such will, and they did sign an agreement •

Held, that this being in the nature of a 
family agreement or settlement, the parties to 
it were bound thereby, and would be compelled 
to carry out the provisions of the will. One of 
the parties executing this agreement was, to 
the knowledge of all interested, under age at 

j the time of the agreement :—Held, no answer 
io a bill by the infant after attaining twenty- 
one, against parties who had obtained the 
benefits of the will intended for them, not­
withstanding the want of mutuality at the 
time of the agreement. Melville v. Strath- 
erne, 2(1 Ur. 52.

Devise to Husband. | — C. S. U. C. c.
73. does not authorize a married woman to 
devise her property otherwise than to or 
among her child or children, if any. Any dis- 

. position in favour either of her husband or 
other parties is void, and as to the portion at­
tempted to be so disposed of there is an in­
testacy. Mitelnll v. li t ir, 11) Ur. 5(18.

Excluding Sonic Children. ] - Vnder It. 
s. O. Is"7 v. l* »is. 6, a married woman 
could not devise or bequeath her property to 
one of several children to the exclusion of the 
others. Munro v. Smart, 2(1 Ur. 37, 31b. 
See S. t\. 4 A. It. 441).

Infant Married Woman.] — In a so-
called will, executed a few days before her 
death, U„ L.’s wife, assumed to devise the 
land in question to L. At the date of this 
will U. was only eighteen years of age :—Held, 
that the will was invalid. C. S. V. C. c. 73, 
s. Hi ( It. S. (). 1877 c. UMl. s. «h. only removes 
the disability of coverture in respect to wills, 
not of infancy. If< Murray Canal, I.awson 
v. Powers, (I O. It. (185. And see Smith v. 
Smith, 5 O. R. Ü00.
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Separate Estate. |—A devise by n married 
nf property which was lier separate 

ni of which lier husband had been ill 
a before tlie Ith of May. lsTi'.l. was 

lu 1,0 good. Ife milker, d Ch. Ch. 72.

: 1 hut ni t'apaeitp anil Indue Influence.

General Rnle. | The principle of what is 
Mi, ieiitly sane and disposing mind and 

v 'treated of and acted on. Hemic* v.

Beneficiary’s Instructions — Suspicious
i imsinnn *. | The testator, by his will. 

■ I in June, issu, gave the bulk of his prop-
■ I., the plaintiff, bis sister, with whom, in
tli autumn before his death. lie had quar- 

1 and it did not appear that she saw him 
iin In-fore lie died. The defendant, ati- 

I -i-ter, claimed under a second will made 
our or i"" before the testator's death. 

Tl ' i, lei ice shewed that the testator was a 
vn determined man, and not easily infju-
• .ii. that he was suffering from excessive 

!; oitnc i.i drink: that lie latterly spoke in
m ix hitter md offensive terms of the defend- 

and had frequently said that she should 
nothing : that he had frequently, and as 

late a~ a few days before his death, stated 
that if In- died everything was arranged and 
that the plaintiff would get his property. 
Sl ’itlv Is-fore his death the defendant had 
him brought to her house. On the night of 
hi- !• ith the physician in attendance told do­
th mlaiit that if anything was ,o lie settled it 
-1 mild lie done at olive. A solicitor was sent 
fur to draw a will. The defendant instructed 
I nn before he saw the testator, and upon her
ii limi tions the will was drawn, which gave 
tliv lailk of the property to the defendant, and 
a bequest of .$ 1.1Nw to the plaintiff. This the
- a r read over to the testator and asked 
I in if lie approved of it. He made a sign of 
Mi'-i'iit. The defendant urged the testator to 
.. ■ tin- plaintiff the $ 1,1K N l, but (as the de-

•i at stated i. he said $10 was enough for 
tl»- plaintiff. The solicitor thereupon went 
! iv leaving the will with the defendant, and 
during his absence it was signed. The evi- 
d-'in-i- of various witnesses for the defence was
• -iiMi, ting as to the incidents which happened 
during this time and until the testator's de-

and while they all spoke of the testn- 
- unwillingness to give the plaintiff more 

run *1", there was no evidence, other than 
' i i In- defendant, of his desire to give her 

' bulk "f his property or to make any dis- 
P" nui of it: — Held, that the second will 

I not la- established on the uncorroborated
• idi'tire of the defendant, and the prior will 

s declared to be the testator's last will.
ll'"i'i v. Maguire, 11 A. It. 507.

Clause Inserted in Will.) — E.. the
- "f a testatrix, introduced into her will 

l mi-,- declaring that she had sold to one S.
' " properties therein described, and directing 

lintiff i to whom she devised all her real 
I personal estate beneficially i. to convey 

properties to S. The testatrix contract- 
i li S. for the sale to him of one only of 

■" lots : but E. alleged an oral bargain by 
'•atrix to sell the lot to him : there was 

i iting as to such a bargain, and no part 
in.nice. After the death of the testa- 

■ IÙ. induced the plaintiff, who was not of 
to execute a conveyance to S. of the two 

Held, that the alleged bargain with E.

was not binding on the plaintiff, and a re­
lease of the lot to her was directed, with costs 
to he paid by E. Archer v. Scott, 17 (Ir. 247.

Conflict of Evidence. | The validity of 
a will established ; the evidence of the medical 
attendants and surrounding circumstances 
tending to shew that testator was of sufficient­
ly sound mind to understand the meaning and 
effect of the devises, though other witnesses 
swore differently. Men:ii * v. White, (Jr. 
574.

Effect of Probate.) - Letters probate is­
sued by the proper surrogate court are, not­
withstanding the 1 ^evolution of Estates Act 
only priniA facie evidence as far as real estate 
is concerned of the testamentary capacity of 
the testator : and in an action asserting title 
to real estate under a will, the defendant is 
entitled to give evidence to shew want of testa­
mentary capacity. Spruule v. Wat*on, 23 A. 
It. UU2.

Extreme Weakness Instruction* at In­
terval*.]—A will was executed by the testator 
on his death-bed ; he was compos mentis at 
the time, although so extremely weak in body 
and mind that his directions were given at 
intervals, and difficult to understand. No 
fraud, however, was pretended, and the court 
was satisfied that the will accorded with his 
wishes, and contained all that was understood 
of them, though probably not all lie desired to 
express : and was understood by the testator 
at the time of executing it:—Held, affirming 
12 (ir. Ô00. that the will was valid. Martin 
v. Martin, 15 (Jr. 581».

Great Age Absence of Explanation.]— 
The testator when nearly eighty years of age 
executed a will devising the whole of his es­
tate to a son and daughter by his first mar­
riage to the exclusion of his wife and other 
children of the second marriage. At the time 
of its execution he was on his death-bed, stay­
ing with his daughter in the I'nited States, 
having shortly before left his farm in On­
tario without any notice to his wife and 
other children. For some time before he had 
been afflicti-d with a complication of diseases 
rendering him incapable of managing his farm, 
and which resulted in his death shortly after 
the execution of the will in question. A will 
was prepared by an attorney practising in 
the place the testator was staying at, leaving 
everything to the daughter, solely on the in­
structions of her husband. On this being read 
over to the testator, who was lying in bed and 
unable to rise, suffering great physical and 
mental prostration, he remarked that it was 
not right, that he wanted the son's name in it 
too. The will in question was then prepared, 
and after being read over to him, without ex­
planation as to the effect of the language used, 
was executed by him with assistance, with 
great difficulty. The attorney and medical 
man in attendance were of opinion that lie had 
sufficient mental capacity to make a will. The 
same attorney had some time before induced 
him to refrain from making a similar will. 
Shortly before the execution of the will he 
had handed to .his daughter a bank deposit re­
ceipt which she had had transferred to 
her name, and had used part of the 
money, he stating that be wanted hei to 
take can* of him and that lie was going to 
have a will drawn. From the evidence it ap­
peared that the testator, as well as his daugh­
ter, were under the impression that the will
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liiiil reference (o tin1 deposit receipt only:—- 
Held, tlmt the wl'l wns invalid, its execution 
iimler circumstances of * In» testator's condi­
tion, ami the absence of any explanation to 
him of the effect of his testamentary act, lie- 
inn a fraud mi the part of those concerned in 
procuring its execution. Freeman v. Free­
man, 19 O. K. 1 ll.

Illness Inducing Stupor. | A testator
wns suffering from a disease which had the 
effect of inducing drowsiness or stupor during 
the time he gave the instructions for drafting 
and when he executed his will, but as the 
evidence showed that he thoroughly under­
stood and appreciated the instructions he was 
giving to tlie draftsman as to the form his will 
should take and the instrument itself when 
suhsei|iient ly read over to him, it was held to 
he a valid will. McLaughlin v. McLclIan, 110 
S. V. It. 040.

Insanity. | 1’. 1,., executor under the will
of the late W. It., sued W. iA., curator of 
the estate of \V. It. during the lunacy of the 
latter, to compel W. A. to hand over the 
estate to him as executor. After preliminary 
pioeccdiugs laid been taken. 10. It. (the appei- 
lant i moved to intervene and have W. It.’s 
lust will set aside, on the ground that it had 
been executed under pressure by I). J. M., \V. 
It.’s wife, in whose favour the will was made, 
while the testator was of unsound mind. The 
npncllunt claimed and proved that I). J. M.
was not the legal wife of W. It., she having 
another husband living at the time the second 
marriage was contracted. W. It. who was a 
master pilot, died in ISM. having made a will 
two years previously. His estate was valued 
at about $ 11 i.t N H I. «In the 4th October, 1878, 
W. It. made a will by which be bequeathed 
Sl.uiiii and all his household furniture and 
effects to his wife J. M„ $2,000 to his niece 
E. It.. $1,000 to F. S. for charitable purposes, 
and the remainder of his estate to his brothers, 
nephews, and nieces in equal shares. On the 
8th of tlie same month In* made another will 
before the same notary, leaving $800 to his 
wife J. M„ $400 to each of his nieces M. and 
E. It., and $400 to his brother with reversion 
to tin* nieces if not claimed within a year, ami 
the remainder to E. It. On tin* 27th Novem­
ber, 1878, W. It. made another will which was 
the subject of the present litigation, and by 
which he revoked his former wills and gave 
$2,000 to F. S.. for the poor of the parish of 
St. ltoch. and the remainder of his property 
to his " beloved wife J. >1." On the 10th 
January following W. It. was interdicted as a 
maniac, ami a curator appointed to his estate. 
He remained in an asylum until December, 
1870. when he was released, and lived until his 
death with his niece E. It., sister of the ap­
pellant :—Held, that the proper inference to 
be drawn from all the evidence as to the 
mental capacity of the testator to make the 
will of the 21st November, was that the testa­
tor, at the date of the making ot the will, was 
of unsound mind, Russell v. Lcfrancuu, 8
s. c. it. 335.

Insane delusion of the testator as to the ille­
gitimacy of his youngest child. See Hell v. 
Lee, 8 A. It. 1ST».

Insanity after Will Made.]—See Mil­
ler v. Miller, 25 Hr. 224.

Medical Testimony. | - The court, in ad­
judicating upon the question of the mental 
capacity of a testator, will give effect to the

evidence thereof given by the medical attend­
ants rather than to that of others, particularly 
those benefited by the will. A testator iii 
January, 1871. while in full possession of his 
mental faculties, made a will, whereby In* <li 
reeled all his property to lie invested, and 
one-half of the proceeds thereof paid to hi< 
widow during widowhood, and the otliei half 
to his sister: and in the event of issue, then 
that tin* issue, widow, and sister should share 
the same equally : and on the child, if a son, 
attaining twenty-five, or if a daughter at­
tainin'; twenty-one, or marrying, that then 
one-half of all the estate (real and personal) 
should go to such child absolutely; and after­
wards ton the fit It July. 187.'$). whilst the 
testator wns on his death lied, another will 
was signed by him. without any consultation 
with the wife, and without her knowledge, 
whereby he gave one-third of his estate abso­
lutely to his sister, and directed the residue to 
be invested, and out of the proceeds his mother 
to he paid $ 1.000 a year as a first charge 
thereon, and his widow $800 a year during 
life. The residin' of his estate he gave to his 
child on attaining twenty-one. The reason 
stated by the parties lienetited thereunder, and 
by the solicitor who drew it. for the testator 
making such second will, was that his wife 
was likely soon to liecome a mother, and that 
he desired to make provisji a for the expected 
issue. The testator died on the 12th July, 
and in the results which followed, the $ 1 
a year given to his mother would absorb 
nearly, if not quite, all the income of the es­
tate not given to his sister. It was shewn that 
the testator and his wife had lived on the most 
friendly and affectionate terms, and that there 
was not any intention, on his part, to deprive 
her of any benefits given by the former will. 
The willow, by this second will, wns named as 
executrix, though not so under the prior one; 
ami being guided by her husband's relatives, 
and informed by them that she was entitled 
to a third of the estate, and being without any 
independent advice, joined with the executors 
in proving the will; but. six months after­
wards, becoming aware of her true position 
thereunder, she filed a bill charging that the 
same had been obtained by undue influence ex­
ercised over the testator while he was incap­
able of properly understanding .........fleet of
the dispositions lie was making of his prop 
ert.v. Some of the parties benefited by such 
will swore that at the time of signing it the 
testator was clear in his intellect and under­
stood perfectly what he was about : whilst the 
medical attendants swore that at that date lie 
was in an almost comatose state, and had 
been rapidly becoming so for some days pre­
viously, and that from the 1st to the nth of 
July liis mind was not in such state as to 
lie capable of any continuous action. The 
court, under these circumstances, refused to 
allow the paper to stand ns his will. Wilson 
v. WiLon, 22 Hr. 31». 24 Hr. 377.

Onus.] -In order to set aside a will on the 
ground that its execution was obtained by un­
due influence on the mind of the testator it is 
not sufficient to shew that the circumstances 
attending the execution are consistent with 
the hypothesis that it was so obtained. It 
must Ik* shewn that they are inconsistent with 
a contrary hypothesis. Adams v. McBtulh, 
27 8. (’. it. 13.

Partial Insanity.]—The question ns to 
what degree of unsoundness of mind will in­
capacitate a person from executing a will.
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Jered. Ingoldshy v. Ingoldshy, 20 Or.
131.

A |nTson who had at one time been insane, 
a:;• i wards made u will. It was shewn that, 
!:, :un lie continued to be eccentric in his 

-, lie had a clear appreciation of the 
i ind extent of his property, as also of

,•!ijects of his bounty : -Held, that he was 
:" make a valid disposition of his 

: . within the ruling in Banks v. Goodfel-
i B. B B. B40. lb.

Physical Weakness. | — Mere physical 
, u-.• -—. however great, without proof of 

I in. apacily, is not suflii-ient to render 
id an acknowledgment of debt by a testa- 

X 1. i:mes, 11 Or. .125.

Quebec Law -Weakness of Miml—fini nr 
Inflm tin-. |—In 188» an action was brought 
l>\ II. II.. in the capacity of curator 
to Mrs. It., an interdict, against A. 
in order to have a certain deed of trans­
fer made to him by Mrs. Tt„ his mother, 
set ii'iile and cancelled. Mrs. It. having 
died before the case was brought on to 

ili" respondent, M. It., presented a peti- 
• .-'ii for continuance of the suit on her behalf 
us ne of the legatees of her mother under a

i the 17th November, 1 <«'.». This 
was contested by A. IV. who based 

h i Miiiestation on a will dated the 17th Janu­
ary. Ivsr, i the same date as that of the trans- 
' r attacked by the original actiont. whereby 
tii" late Mrs. 15. bequeathed the residue of ail 
li>r property. &e., to her two sons. Vpon 
the merits of the contestation as to the validity 
of the will of the 17th January, 1885 :—Held, 
that art. 821, which enacts that the
'• -i at or must lie of sound mind, does not de­
clare null only the will of an insane person, 
hm h- ' the will of all those whose weakness 
of mind does not allow them to comprehend
11..... fieri and consequences of the act which
iln'i perform. Held, further, that upon the 
: - - and evidence in the case, the will of the 
17th January, 1885, was obtained by A. at a 
tin when Mrs. It. was suffering from senile 

• iitia and weakness of mind, and was un­
der the undue influence of A., and should be 
set a-ide. Baptist v. Baptist, 22 S. 0. It. 27.

Question and Answer—Sjiontancity.]— 
The testator, a man of education and a minis­
ter of the Presbyterian church, had become so 

d by illness as in he confined to his 
1 ior some time prior to his death, and a 

two before that occurred executed a 
hy affixing what was intended as his mark 

'I i io. the instructions for which were en- 
ohtained by the person preparing it, by 

p r i g questions to the testator as to the dis- 
iii of his different pro|ierties, and sug- 

► :11g also the objects of his bounty ; such 
will, when drawn, having been read over 

' - hy clause to the testator, who expressed 
— .it to some of the bequests, while as to 

" i> lie made intelligent remarks, and some 
' in the provisions thereof. The court, 

nit brought to impeach the will as hav- 
!.... obtained by fraudulent practices and

• • influence of persons benefited thereun- 
s well as by the persons concerned in

' preparation of the will, refused the relief 
lit. and dismissed the bill, with costs to 
,d out of the residuary estate, although it 

-hewn that though notice bad been given 
. testator, lie was wholly unprepared to 
the will when he came to the act: that

• had not been any previous intention on

his part to make a will : that In* was a tuan 
who, when in possession of Ins mental facul­
ties, was not likely to take suggestions 
from others; that not a single bequest 
or devise originated with the deceased ; 
that the writer of the will did not know 
what property the deceased had. and 
admitted that if he had had this knowledge 
he would have spoken to him seriously on the 
subject of Ins relations, of whom there were 
several; that the will was inollicious : that the 
testator was eighty-four, and during the pre­
paration of the will, as one clause would lie 
written out after his giving assent to a devise 
or bequest, he fell into a doze or sleep, from 
which he had on each occasion to be aroused ; 
and it took two hours to prepare the will, al­
though it covered hut one foolscap sheet, and 
that tin- parties preparing the will sent for 
and obtained the numbers of the lots devised 
by the will from a neighbour, thus shewing 
that they could not obtain such information 
from the deceased. Thompson v. Torrance, 
28 Ur. 252. An appeal was dismissed, the 
court being equally divided, » A. It. 1.

Son.|—The plaintiff being old and infirm, 
was induced by his son. with whom he resided 
and who had great influence with him. to 
agree in writing to leave to the decision of 
two referees the terms of his will, and to exe­
cute a will in pursuance of their award. A 
lease to the son was executed at the same time. 
The son having failed to establish that his 
father had competent independent advice in 
the matter, or had entered into the transaction 
willingly, or without pressure from the son, 
the court decreed the lease void, and the will 
revocable at the pleasure of the plaintiff. 
Donaldson v. Donaldson, 12 Ur. 421.

Temporary Incapacity.] — The court, 
though the weight of evidence seemed the 
other way, refused to set aside a verdict up­
holding a will made by a testator in his last 
illness, which was disputed on the ground that 
lie was not competent at the time to exercise 
a disposing power, though his strength of mind 
when in health was not doubted. Harwood v. 
Baker, 2 Moo. 1*. C. 282, commented on. 
Brown v. Bruce, 1» V. C. It. 25.

Wife. | — The mere exercise of influence 
by a wife or other person over the mind of a 
testator is not sufficient to invalidate a will ; 
such influence must amount to a control sub­
jecting his mental will to the desire of another, 
so that the will is not in reality his will, but 
that of another ; the question is. in what sense 
is the document the will of the testator. The 
testator, an infirm man eighty two years of 
age. within the year preceding his decease 
made four wills, the two last on the 27th 
July and 8th September, and on the 14th of 
the same month died. For some time he had 
been physically weak, and suffering from dis­
ease of the brain. There was medical and 
other testimony, however, going to establish 
that at the time of the execution of the will 
he was competent to make a will. The will 
of the 27th July was made while absent from 
his house, the latter while there, and under 
the control of his wife, who it was shewn had 
him entirely under subjection, and by whom 
the instructions for this will were given, and 
in whose presence it was presented to him 
for execution. The evidence also shewed that 
for a long time he had been unable to resist 
her views with regard to any matters of busi­
ness, and there was nothing to indicate any
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desire to change the disposition of his estate 
made by tlm will of July. The court set. aside 
the will of September, as having been obtained 
by the exercise of undue influence by the wife, 
and established that of July, and ordered the 
widow, who had largely benefited under the 
will of September, to pay the costs of the 
cause. Waterhouse v. Lee, 10 Ur. 170.

See Currie v. Currie, -4 8, C. It. 712.

II. Execution of Wills.

Absence of Witnesses.! A person in­
sured his life and signed a document directed 
to the managers of the insurance company, in 
these words; "I give and bequeath to . . . 
tiic amount stated on the policy given on my
life by the S----- Life Insurance Company.
To bi- pai<l to nolle other unless at my request, 
dated later.” After shewing or reading the 
policy, which lie retained, he handed the docu­
ment to the plaintiff, remarking: "There, that 
is as good as a will:”- Held, that on account 
of its incompleteness, the transaction was not 
a gift or a declaration of trust, as the trust 
intended was not irrevocable, nor could the 
paper take effect as a will. Kreh v. Moses, 
22 <>. It. 307.

Acknowledgment of Signature Sub
mii/unit 1'lifinges ami Ite-acknoieh'dgmenl.]— 
The plaintiffs were the devisees of the land in 
quest ion in this action under the will of II. 
o'X.: the defendant A. <>'.V. the father of the 
plaintiffs, was one of the heirs-at-law, and 
bad obtained conveyances of the land from 
the other heirs-at-law, of 11. O'X.: and the 
defendant O. was the assignee of all the estate 
of A. O'X. and had besides a mortgage from 
A. o'X. on the land in question. On the 17th 
April. IN77. II. O'X. signed a will in the pre­
sence of one witness; another witness was 
then called in. before whom the testator ac­
knowledged his signature, and then both wit­
nesses signed in the presence of the testator 
and of each other. On the 23rd April, 1877, 
the testator, desiring to have two changes 
made, caused two of the sheets of the will to 
be rewritten and read to him; the two new 
sheets were then put into the place of the old 
ones, the document pinned together, and on 
the last sheet, which was not one of those re­
written, the date 17th was changed to 23rd: 
the same witnesses were then called in, and 
the testator then acknowledged his signature 
io the will, and each of the two witnesses his. 
The two sheets taken out of the will were 
afterwards destroyed by one II., by the direc­
tion of the testator, but not in his presence. 
The testator died a few days after this with­
out having made any other will. The will of 
the 23rd April was offered for probate, but 
was refused by a surrogate court:—Held, that 
the will of the 17th April was duly executed: 
but that the will of the 23rd April was not 
duly executed, and probate was properly re­
fused: and the will of the 17th April was not 
revoked by the destruction of the two sheets 
out of the presence of tin* testator, nor by the 
defective execution of the will of the 23rd 
April, the intention of the testator not being 
to cancel the whole of the earlier will, but 
only to make two changes in it, and he being 
under the belief that the later will was a valid 
one: ami it was adjudged that the earlier will 
should be admitted to probate. U’Xcill v. 
Uuen, 17 U. It. 525.

Alteration.| -In the will the number of 
the lot devised had been altered from IS to 
17, the former number having neon struck 
out and the latter written over it. The al­
teration was in the same handwriting as the 
will, and at the foot of the will, before the 
attestation clause, was a note in the same 
hand. “ the word seventeen being the true 
number of the said lot." It was proved that 
the testator owned lot 17 :—Held, that tin- 
plaintiff was bound to shew that the alteration 
had been made before execution, but that 
the jury might infer it from these circum­
stances: ami semble, that the note should he 
treated as part of the will. /V7</ v. Living­
ston, 17 C. P. 15.

Attesting Alteration. | Any alteration 
or revocation made in or of the provisions of 
a will after 1st January, 1874, to be effectual, 
must l»' attested in 'ho same manner as a 
will requires to be attested; and that not­
withstanding the will was made anterior to 
that date. Smith v. Miriam, 25 (Jr. 383.

Credible Witnesses Interest.] -— In 
ejectment the plaintiff claimed under the heir- 
at-law of J. !>.. defendant under J. lb’s will, 
by which the land in question was devised 
to defendant, with a devise over to another 
son if lu- died before twenty-five, and similar 
devises over if that ami other devisees named 
died before that age, his son John being the 
last named; but whoever got the property 
was to pay each of his children £5. There 
were the names of three attesting witnesses, 
John and M„ who had married one of the 
testator's daughters, being t\\;o of them : and 
tlit* will was registered oil a memorial signed 
by John as one of the devisees. The jury, 
however, found that John was not in fact an 
attesting witness : -Held, that this finding 
was wrong, upon the evidence set out in the 
case: and that it should have been shewn 
whether testator's title was registered, for 
otherwise registration of the will, under 
('. S. I". C. c. 81), would be unnecessary. A 
new trial was therefore ordered. If John was 
an attesting witness, then, under 25 (leo. 11. 
c. ti. the devise to him was void, ami the 
registry on a memorial signed by him as 
devisee was ineffectual. If lie was not, then 
of the two remaining witnesses M. was dis­
qualified, for the devise to his wife of a legacy 
was not avoided by 25 Geo. 11.. and it made 
him not a credible witness within the Statute 
of Frauds. C. S. V. C. <•. 82, s. 13, which 
allows wills to be attested by two instead of 
three witnesses, changes the number only, not 
the character : they must still be credible wit­
nesses. Semble, therefore, in cither case, if 
the will re registration the plaintiff
would be entitled to recover. Ryan v. Uere- 
reus. 26 U. C. It. 100.

Deed Poll.] II., by deed poll, in consid­
eration of natural love and affection, and of 
5s.. conveyed land to her daughter. It., in fee, 
adding after the habendum. “ reserving, never­
theless. to my own use, benefit, ami behoof, the 
occupation, rents, issues and profits of the 
said above granted premises for and during 
the term of my natural life:"—Held, a con­
veyance of the fee simple in the reversion, not 
a mere testamentary paper which the grantor 
Could revoke by a subsequent deed. Simpson 
v. Hartman, 27 V. C. It. 400.

Evidence—Witnesses not Available—Con­
sent.]—In an action to establish a will in
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tl„. handwriting of the testator, purporting to 
,.i uted in the presence of two subscribing 
- i '. who could not be found and whose

!.... lu rit ing could not be proved, and probate
■ had been refused by the projier snr- 

j-og.it.- court, a motion for judgment asking 
i . ! ne the will established and probate thero- 

i,lined, notwithstanding that all parties 
nit• r>-sted consented, was dismissed and the 
Indication refused, on the ground that suf- 

. nt evidence Imd not been produced to shew 
ill,it such will was the will of the testator

i; S. O. 1887 c. 109, a. 12. WÜ- 
,i \. Williamson, 17 O. It. 734.

H i/nesses nul Available.]—Where 
the surrogate Judge is satisfied of the inability 
to furnish proof of the execution of a will by 

attesting witnesses, it may he proved by 
ni her sufficient evidence. A will in testator's 
handwriting and signed by him was found in 
a place where testator was accustomed to 
lê.p his papers, it being so signed in the 
pi.'M'iire of two persons, who signed as wit- 
in'v-.s, the handwriting being apparently that 
• •I i\\<> persons and distinct from that of the 
p'vuior. and who. though due search was 
made lor them, could not Im> found, this being 
a trihutable to their being strangers, testator 
Im aunder the belief, from the misreading of 
a text hook on wills, that strangers were the 
best witnesses. The surrogate Judge being 
xiti'lieil as to the inability to procure proof 
la ilie witnesses, and that the due execution 
of the will had been proved by other evidence, 
admitted it to probate. On appeal to the 

i-ional court the judgment was affirmed. 
Where the will is itself in evidence with the 
testator’s and witnesses' signatures thereon, 
po-t loMaineutury letters of the testator are 
reieivahle in evidence to enable the court to 
come to a right conclusion. Rc )uuny. 27 O.

Presumption of Dne Execution. ] —C.
S, I ( '. e. 82. s. does not repeal but 
merely extends the Statute of Frauds as to
'I.... . emit ion of wills; and a will subscribed
la the witnesses in accordance with either Act, 
is sufficientl.v attested: — Held, therefore, that 
a "ill subscribed by two witnesses, in the 
presence of tint testator, though not of each 
"liter, was well executed. Held, also, that nl- 
i "null there was no positive evidence that one 
"f the witnesses, who was dead, had subscribed 

Mesi-nce of tlie testator, the circumstances 
n ending the execution of the will, and the 
|;t i of possession having for sixteen years
- in* along with it, would warrant the in-

"• that the witness had so signed. Crate- 
>/ x. Curragli, 1.1 C. 1*. .1.1. See It nan v. 

/<- -<ar. 20 V. C. H. at p. 107.
Held, the court being left to draw inferences 

1 i 1 i. that upon the evidence set out in tITis 
1 it must be inferred that the devisee. 

" " • name was subscribed as a witness, did
- i in- testator sign, although lie swore that 
lie ' bought he did not, and that he subscribed 
jii his_presence. Little v. Aik-man, 28 I*. C.

Signed Will Brought to Witnesses. |
A testator brought his will which had been 

"itsly signed by him to two persons to 
is witnesses. The witnesses signed in 

lestntor’s presence, at his request, and in 
presence of each other; and they either 

' 1 "T had the opportunity of seeing the tes- 
s signature:—Held, that the will was 

1 I'liy executed, Scott v. Scott, 13 O. II.

111. Invalidity of Wills ob Special 1">e- 

1. In (ieneral.
Attack by Persons Claiming under 

Heirs-at-law /’roof uf Title.]- A will 
purporting to convey all the testator’s estate 
to his wife was attacked for uncertainty by 
persons claiming under alleged heirs at-law 
of the testator and through conveyances from 
them to persons abroad : Held, that as the 
evidence of the relationship of the alleged 
grantors to the deceased was only hearsay and 
the N'st evidence laid not been adduced; that 
as the heirship at law was dependent upon 
the alleged heir having survived his father 
and it was not established and the court 
would not presume that his father had died 
before him ; and that as the persons claim­
ing under the will had no information ns to 
the identity of the parties in interest who 
were represented in the transactions by men 
of straw, one of whom was alleged to he a 
trustee, and there was no evidence as to the 
nature of his trust and there was strong sus­
picion of the existence of champerty or main­
tenance oil the part of the persons attacking 
the will, the latter had failed to establish the 
title of the persons under whom they claimed, 
and the action should be dismissed. May v. 
Logie. 27 8. C. It. 413.

Felony—Iteath of Testator Caused by De­
visee.|~ No devisee can take under the will 
of a testator whose death has been caused 
by the criminal and felonious act of the de­
visee himself, and in applying this rule no dis­
tinction can be made ltetween a death caused 
by murder and one caused by manslaughter. 
Judgment of court of appeal, sub nom. Mc­
Kinnon v. Lundy. 21 A. It. 500, reversed, and 
that at trial. 24 <>. It. 132. restored. Lundy 
v. Lundy, 24 8. ('. It. 060.

Foreign State—Trust — Accumulation.] 
—A testator directed his executors to pay 
and deliver the residue of his estate to the 
government and legislature of tin* State of 
Vermont, to be disposed of ns to them should 
seem I test, having regard to «vrtain recom­
mendations set forth in the will : -Held, 
affirming 27 Hr. 301, that the State was suffi­
ciently designated ns the legatee to entitle it 
to take the bequest ; and the fact that the 
bequest was for the benefit of. and to take 
effect in a foreign country, could not be urged 
ns an objection to its validity; neither could 
the objection that the Slate could not lie made 
amenable to the courts of the State, and thus 
there would not lie anj supervision of tic* 
trusts, as it must be assumed that n sovereign 
state would not do anything to violate a 
trust ; iiesides which it appeared that the 
legislature was not, in reality, to assume the 
trust, their duty being to appoint trustees 
who would be amenable to the courts. Held, 
also, that the direction for accumulation did 
not render the bequest invalid, it living for 
the courts in Vermont to say whether the 
direction should be carried out. 1‘arkliurst v. 
Roy, 7 a. B. 611.

Illegal Charge. |—The devise of an estate 
is not wholly void because the estate has 
been charged to some extent with an illegal 
trust. Doe d. Yancott v. Read, 3 V. C. It. 
244.

Indefinitencss. J - See Re Wilson, Iteid v. 
Jamieson, 3U O. It. 553.
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Jurisdiction of Court of Chancery. |

—A bill imjienching n will of which prolmte 
had boon granted lo the plaint ill' by tin* sur­
rogate court, stated that after the probate 
had In-on granted the plaintiff had discovered 
a subsequent will of the testator, and that 
this subsequent will was the deceased's last 
will. The wills disposed of both real and 
personal estate:—Held, that whether the will 
had been proved in common form or In solemn 
form, the court of chancery had jurisdiction 
to try its validity. Perrin v. Perrin. lit Ur. 
259.

The court has jurisdiction to set aside a 
will as having been executed under improper 
influence, or when the testator was not of 
sufficient capacity, without waiting for a 
revocation of probate. Perrin v. Perrin. 19 
Hr. 259, on this point, approved of and fol­
lowed. II ilson v. Wilson. 24 Ur. 977.

Set lie White, Kcrsten v l'ane, 22 Gr. 
547. 24 Hr. 224: IHekxon v. Monti it h. 1 I ( t. 
It. 719.

Jury. | Right to jury in actions to estai) 
lisli wills. See AY Leicis, Jackson v. «Scoff.
11 P. It. 107.

Perpetuities -Hirision after Sut y Years. | 
— -A testator directed his executors to lease 
and rent and invest his lands, money, and 
mortgages for the term of 00 years, after 
which the property was to be divided as in 
his will provided:—Held, that this infringed 
the rule against perpetuity, and 52 Viet. c. 10. 
s. 2 (O.l. and was invalid, /taker v. Stuart. 
28 O. It. 459. Sep Ferguson v. Ferguson. 59 
V. «'. It. 252. 1 A. It 452. 2 S. ('. It. 497: 
Farkhurxt v. /toy, 27 Hr. 501. 7 A. It. 014; 
Meyers v. Hamilton Frorident and Loan Co., 
19 U. It. 558; lit ron v. II‘a/ah, 5 Ur. 000.

’Rent--Faywent to Trustee.] A testator 
devised land, subject to a lease, to .1. II. 
In fee. and as to the rent directed half to 
be paid to J. II.. and half to the executor in 
trust for .T. II. The executor, assuming the 
devise to be valid, paid all the rent to ,1. II. 
The latter executed a deed of the land to 
('. II.. to whom be afterwards paid the rent 
with the privity of the executor, as soon as he 
received it from him. f. II. went into pos­
session of the land after the expiration of the 
lease, and had been so receiving rent or in 
possession for more than ten years before ac­
tion commenced. J. II. was a witness to the 
will : Held, that the devise of rent was void 
under 25 Geo. II. c. ti. s. 1. as J. II. was 
the beneficial devisee of the whole of it. Hop­
kins v. llopkins, 3 O. It. 228.

Restraint on Marriage. |—See sub-liend 
Conditions, post.

Restraint on Parental Rights.]—See
Clarke v. Harraugh, 5 O. It. 140.

Setting up Alternative Will.]—The
defendant contested the validity of a will pro­
pounded by the plaint iff. and also propounded 
two earlier wills, under which, in the event 
of the last being invalidated, be claimed:— 
Held, that this was a proper subject of 
counterclaim. Held, also, that a general de­
fence of fraud was admissible in such a case; 
but under that defence the defendant was re­
quired to give particulars immediately after 
the examination of the plaintiff. Apiileinan 
v. Apiileinan, 12 P. It. 138.

Solicitor's Advice. |—A will is not in­
valid because it is executed in pursuance of a 
solicitor's opinion on a matter of law. which 
proves to be unsound. Macdonell v. Purcell, 
Chur y v. Furcell, 23 S. C. It. 101.

Supposed Wife. | -Held. that, as it np- 
Iieared that the only consideration for the 
testator's liberality to J. M. was that he sup­
posed her to be “ my beloved wife Julie 
Morin," while at that time J. M. was. in fact, 
the lawful wife of another man. the uni­
versal bequest to J. M. was void through 
error and false cause. A*usxell v. Lefrunouts,
s s. c. r. 386.

Thelluson Act.]—Held, that the Act 
against accumulations, commonly called the 
Thelluson Act. 59 & 40 tico. 111. e. 9. which 
was passed after the statute 52 Ueo. 111. 
c, 1. by which English law was introduced 
into Canada and which did not extend in 
terms to the colonies, is not in force in this 
Province, where the law appears to lie as it 
was in England la-fore that statute. Harrison 
v. Spencer, 15 O. It. 092.

2. Interest of Witness.

Attestation by Mistake. | A will hav­
ing been attested by one of the legatees, the 
solicitor for the testator, being present at the 
time, and apprehensive that the legatee was 
incompetent, signed the will himself, and pro­
cured another also to do so. but the name 
of the legatee was not struck out of the attes­
tation clause: Held, that evidence was ad­
missible to prove the actual fact of the case, 
ami it thus appeared that the mistake of hav­
ing the legatee as an attesting witness had 
bis'ii remedied, not by striking out her name, 
but by the parties proceeding to a new attes­
tation and subscription of the will, and the 
legatee was therefore not incapacitated froi 
taking under the will. Re Sturgis. Webling
r. i e* Every, IT O. B. 848.

Election by Help.]—Where, by a will, 
land is devised to an attesting witness, there 
is an intestacy as to this devise by virtue of 
20 Ueo. II. c. <1. s. 1. and the heir is not 
bound to elect as between this land and a 
legacy bequeathed to him by the will. Mua- 
v. Lindsay, 1 O. It. 104.

Extent of the Rnle.l— Outere. wlc 
since Ryan v. Devereux, 20 It. C. R. 100. a 
bequest to one of the witnesses to a will 
would be held to lie invalid. In r> Munsie. 
10 P. R. 98. Rut see Munsie v. Lindsay. 1 
O. R. 104: S. C.. 11 O. R. 520; Morrison 
v. Morrison. 9 O. R. at p. 225.

Husband of Devisee. |—A devise by a 
testatrix, who died ill 1860, to a married 
woman, whose husband was one of the two 
witnesses to the execution of the will:- Held, 
void, notwithstanding the provisions of the 
Evidence Act of 1852. 10 Viet. e. 19. Cran­
ford v. Itoyd. 22 Ur. 398.

Residuary Legatee. |—Where one of sev­
eral residuary legatees was also a witness to 
the will:—Held, that the will must lie read 
as if the gift to her had been blotted out by 
the- testator and the residuary gift distri­
buted ratably among the other residuary lega­
tees as if she were non-existent. Farewell 
v. Furent II, 22 <>. R. 578.
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Unnecessary Attestation. I Where the 
i-e witnesses the will, the devise to him 
ni. nit hough then- nre two other wit-

■___  Mini the will would therefore have
-utlicientlv attested without him. Little 

V. I J lu il II. 28 V. ('. It. 3.‘I7.

Validating; by Codicil. 1 A legacy in- 
1 i Imt.-iuse of the legatee's husband being a 

■a 1: 1 " in the will was held validated by a 
tv ng codicil witnessed by independent i>er- 

I’until v. Bergin. 20 A. It. 535.

3. Mortmain Act and Charitable Vues.
Acquiescence by Person Entitled in

Def ault. I II. S by his will bequeathed 
i ,11 pure and impure personalty to the 

I, . 11 City Mission, a charitable organiza-
and 'licil in 1805. In I set; \. S.. hi< 

heiress and next of kin. sent a signed writing 
(!• executor of the will, in which, after 

1 'mg that doubts might arise whether the 
■"il '• I'ci'Minalty nassed to tin* executor in 

irn-i for the charity, she declared her ac-
■ - « ''Hcc hat she said she knew had been

■ i ll' ! intention, viz., that the whole of
■ t'iT-onalty. pure and impure, should Ik- 

' iicl by the executor as so passing to him.
■ I rciuimeed her rights thereto, and requested 

ili« ex.-rutor to treat it all ns so passing. In 
M . INTO. A. S. made a will devising and 
lieum-nthing all real and personal property on

111 trusts. In .Tilly 1870. she informed 
ill-1 executor of II. S. that she had changed 
i • intentions as to tin* matter referred to 
in 1 In- writing of 18(50. above mentioned, and 

1 1 war led another will, dated July. 1870.
Iii' h 'he bequeathed all tin* property she 

! ns heiress and next of kin to II. S. to 
.1 I!., and appointed the same person her 
• v 11 or as was executor of the will of II. S. 
.1 It. died before A. S. In 1800. and in 
March. 1870. A. S. had written letters to
i ! •■ -11 ret ary of the London City Mission, in 
wh i i she had expressed her intention of 
carrying into effect the intentions of II. S.. 
n< "\pressed in his will. A. S. died in 1877. 
im ! nrebate of her first will of May. 1870. 
v i< granted to the executors named in it:- - 
H I. that the impure personalty could not 
I'li'- by the will to the London City Mission. 
It’ ! till- writing of 180(5 and the letters to the 
London City Mission did not amount to such 
mi 11 -ignment of it as would pass it to the

ity inasmuch as the requirements of the 
M Ttmain Acts were not complied with : that 

- it by will of property that failed to take 
■ lb t by reason of the Mortmain Acts, could 

a l«- aided or set up by the person entitled
ii (lie property by anything less than what 
"" I Im- required to constitute a good gift by 
'ii h person of the same property to the person

'"h-d lo he benefited by the gift in the 
As to the two wills of A. S.. the be- 

' to J. R. by the second will lapsed bv 
11 of her death before that of II. S.. and 

i1 'iibject of it fell into the estate of A. S.. 
-• to pass under the former will. Becher 
v. lion re, 8 O. R. 328.

Agricultural Society Freemasonry — 
/ Thought.]—Ry his will the testator dir-
"| 1 his executors to invest $2,000 and pay 

'In- yearly interest to an agricultural 
' 1 y (incorporated under R. S. (>. 1877 c.

’. 1 ml thereby authorized to acquire and 
I1"''I. hut not to take by devise, real estate).

to be applied ns a premium for the liest re­
sults in a specified mode of agriculture, but 
with a provision that nil competitors should 
declare that they were neither Freemasons, 
Orangemen, nor Oddfellows : and. in case of 
neglect to comply with the conditions, the 
executors were to apply such yearly interest 
in procuring lectures against Freemasonry 
and other secret societies. The legacy was 
payable out of a mixed fund consisting in part 
of impure personaltv -Held, that tin- society 
came under the Mortmain Act, and. so far as 
the bequest consisted of impure personalty, it 
was void. Held. also, that the society was 
not bound to expend annually the interest 
received, hut might apply it from time to time 
as deemed best, so long ns it acted in good 
faith and did not divert the money from the 
purpose directed by the testator. The execu­
tors were directed lo invest the residue of the 
estate and to apply the annual interest there­
from for the promot'on of free thought and 
free speech in the Province of Ontario :— 
Held. Iliai this bequest was void as opposed 
to Christianity. Pringle v. Corporation of 
Napa nee, 43 U. C. R. 28T>, followed. Kinsey 
v. Kinsey, 2(5 O. It. 1)9.

Application of Mortmain Act.]—The
Imperial statute 9 Ceo. II. c. 3(5 (the Mort­
main Act) is in force in the Province of On­
tario. Itor d. .1 niter son v. Todd. 2 TT. C. R. 
82; Corporation of Whitby v. Liscoinhc, 23 
Or. 1 ; Maedonell v. Purcell, Cleary v. Purcell,

s C. B. MM.

Attorney-General. I -To a bill either to 
establish or impeach the legality of charitable 
bequests, the attorney-general may Im* made 
a party. Davidson v. Boomer, 15 Or. 1.

Soc, also, Long v. Wilmotte, 2 Ch. Ch. 87.

Bishop—Diocese—Mortmain and Charit­
able l'ses Act. 1892.1—A devise of real estate 
to a bishop in trust for the use of his dio­
cese is not a devise “ to or for the benefit 
of any charitable use." within the meaning of 
ss. 4 and 5 of the Mortmain and Charitable 
Uses Act. 1892. 55 Viet. c. 20 ( O. i lie Mc­
Cauley. 28 O. It. 010.

Charities "of" a Named Place.)—A
testator bequeathed to ” the Itcncvolent In­
stitutions and Charities of Owen Sound, 
$1,900. to be distributed as my executors 
shall deem meet:”- Ib-ld. that he intended 
a bequest to the Municipal Corporation of 
Owen Sound, to lie distributed ns the execu­
tors should direct. Williams v. Hoy. 9 O. 
It. 534.

Church—Mixed Fund.]—A testator by his 
will bequeathed a sum of money to the trus­
tees of a church “ t-- be . . used in the 
payment of anv indebtedness on said church 
and for such other purposes as they may deem 
wise.” At the time the will took effect there 
was no debt on the church:—Held, that the 
reference in the will meant outlay in con­
nection with the church such as repair and 
maintenance or any obligation incurred for 
which the land was not liable, and that the 
liequest was valid. Hunting v. Marriott. 19 
Reav. 1(53, followed. The will directed the 
bequest to be paid out of a mixed fund de­
rived from the sale of land and personalty :— 
Held, as far as the real estate was concerned, 
that the gift failed. Directions as to the 
application of the fund. Ostrom v. Alford. 
24 O. It. 305.
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Church Society.]—By tlie Act of incor­
poration. 7 Viet. c. «'•». tin* Church Society of 
Toronto is enabled to hold real estate with 
out any license for that purpose. Church 
EoeUty of the 1)lucent uj Toronto v. Crundcll, 
8 34.

Confirmatory Codicils. | — A testator 
made his will dated 2nd February, 1884, in 
which was contained the following devise : 
** To the congregation of Burns' Church . .
1 bei|ueuth lia* sum of $2.000 to be used by 
the trustees uf the said church towards the 
purpose of purchasing land for a glebe in any 
place that they may judge suitable, and for 
erecting thereon a manse, all for the use of 
the said congregation through their trustees 
for ever." He added two codicils on 21st Sep- 
temlier, and ôth December, 1885, respectively, 
not varying t lie above lieipiest. Inn coniirnnug 
bis will, and died on the 27ib December, 
following : Held, that the fact of the codi­
cils having been executed within six months 
of the testator's death did not. in the absence 
of anything in them revoking the charitable 
gni. render ii void under It. S. < >. Is i. c.
2 Hi. or iis \ ici. c. 7.’» (U. i 11 ol in ta v. Mur­
ray, 13 < i. li. 756.

Control by Minister.] - A direction to 
trustees to dispose of an estate " as the min­
isters of (a certain churchi may see lit." is 
good, not being necessarily a devise to char­
itable uses. lJuc U. I uncoil v. li‘cud, Ü l'. C. 
It. 244.

Conveyance —Church of England.)—A 
will is a "conveyance." Under the terms 
therefore of s. H» of 3 Viet. c. 74. viz., " by 
deed or conveyance." a person may devise, 
as well as grant by deed, lands to the Church 
of England for the purposes of that Act. 
l)o> d. Baker ( lurk. 7 l . V. It. 14.

Held, also, that a will as a conveyance is 
perfect at the lime of its execution, though 
its effect could not bo felt till the death 
of the testator, and that therefore the con­
dition of s. lti, requiring " a deed or con­
veyance to Ik* made and executed six months 
at least before the death of the iterson convey­
ing the same." might be complied with in the 
case of a w ill. / A.

A devise under that statute to the bishop 
and the rector is good, notwithstanding the 
statute speaks of a conveyance to the bishop 
or rector, &c. lb.

Direction to Sell Lands Effect of Fail­
ure u I Ih ij ucnt.\—Three weeks before the tes­
tator died be made his will whereby lie dir­
ected his lands to be sold, and out of the pro­
ceeds gave .<2.iMill tu his widow in lieu of 
dower and further directed that "all moneys 
then remaining in the hands of my executors 
shall be divided between the following funds." 
naming live different charities in connection 
with the Presbyterian Church in Canada— 
such " money to be divided in whichever way 
my executors may think best:”—Held, that 
the bequests to tin* charities were void under 
the Mortmain Acts ; and there being no resid­
uary clause ilie bequests so failing to take 
effect went to the heirs at-law. not to the next 
of kin of the testator: costs of all parties to In? 
paid out of ihe estate, lti Trusta of John 
MellonuId'* 11 ill. 21» Hr. 241.

Education of Person from Time to 
Time Named llgoma, Huron, and Ontario 
lHocenun \li**ion*. | B. P. I,., by his will 
directed his executors " by and out of the

moneys which shall be received by them from 
the P. B. A M. Co., for or on account of the 
debt or sum of $.'10.000. owing and secured by 
mortgage by that company to me at the time 
of my decease, and of the interest thereof 
which shall accrue after m.v decease, in the 
first place to pay the sum of $1.000. part 
thereof to the bishop for the time being of 
Algoma in Canada, to lie invested by him in 
or upon any of the investments hereinafter 
authorized with power for the Bishop of Al­
goma aforesaid for the time being from time 
to time to vary and transpose the invest­
ments thereof at his discretion for any other 
or others of the kind prescribed and the in­
come of sui'li investment to be applied in and 
for the education and qualifying of John 
Kskinah, an Algoma Indian at present of the 
Shingwatik Home, Sa ult Ste. Marie. Al­
goma. aforesaid, ( heretofore supported by 
met. as and for a missionary in the diocese 
of Algoma aforesaid for and during and un­
til such time as the bishop of said diocese 
for tlie time being shall consider him sulfi- 
eienlly qualified for such purpose, and upon 
and after the completion of such education 
and qualifying to apply such income as afore­
said for ever thereafter from time to time in 
and for the education and qualifying of some 
other person to be nominated by such bishop 
for the time being for a like purpose, and dur­
ing such time as lie shall think proper ; but for 
which applications the trustees and executors 
shall not be responsible. And after payment 
of the aforesaid legacy I give and bequeath the 
following legacies to be paid out of the same 
fund or moneys, namely :—To the treasurer 
for the time being of the Algoma missions in 
British America the sum of $1.500 of Cana­
dian currency for the benelit of those mis­
sions. To the treasurer for the time being of 
the Huron missions in British America the 
sum of $1,500 of the aforesaid currency for 
the benefit of those missions. And to the 
treasurer for the time lieing of the Ontario 
missions in British America, the sum of 
$2.500 of the aforesaid currency for the bene­
fit of those missions —Held, that the lie 
quest to the Bishop of Algoma for the benefit 
and education of John Kskinah and others 
was intended i<> set apart a fund which was 
to have perpetual continuance and in which 
no individual was to have a personal right, 
and following (iillam v. Taylor. !.. It. Hi Fq. 
584, such bequest was void. Held, also, that 
the bequest to the treasurer for the Algoma 
missions was a charitable gift and must fail, 
because no person or body was empowered to 
hold it as against the Statute of Mortmain, 
St (ieo. 11. e. 5(5. inasmuch as there was no 
incorporation of Algoma for ecclesiastical or 
missionary purposes with such powers. Held, 
also, that the bequests to the treasurers of the 
Huron and Ontario missions respectively were 
intended for the missions sustained by the 
incorporated synods of the dioceses of Huron 
and Ontario, and that by virtue of their Acts 
of incorporation both those dioceses were en­
abled to hold lands, &c.. in mortmain, and 
that such bequests therefore did not fail 
either for uncertainty or because they could 
not lw held by the defendants the synods 
respectively. Lubutt v. Campbell, 7 O. B.

Erection of Parsonage. | -Where a sum 
of money was bequeathed for the erection of 
a parsonage :—Held, that then* was an im­
plied authority to purchase land whereon to 
erect such parsonage : and that, in the ab­
sence of anything to shew that no portion



7525 WILL. 7526

• . fund was to lx» applied in the purchase 
„f i|„. land, tiie bequest was void under the 
s mu. ' of Mortmain. Davidson v. Boomer,

Surrounding t'ircumstunces.]—In 
• I , interpretation of a will, extrinsic evidence 
,.f 'iirvounding circumstances, to shew what 

-latnr intended l»y his will, is admissible ; 
i,ur il.s-larations by the testator of what he 
, .led hy his will, will not he received for 
t purpose. David*on v. Boomer, 15 (Jr.

Where a testator bequeathed a sum of 
money for the erection of a parsonage, hut 

,| nu refer to any land already in mort­
main whereon it was to be built, extrinsic 
evidence was given to shew that land for the 
silo of a parsonage had already Imk-ii given 
hv a third person, and that the testator had 
on various occasions pointed it out as tlu- site 
of a parsonage, and had avoided bulldmg a 
M-liool house upon it lest doing so should in­
terfere with its use for a parsonage : such 
evidence was received to rebut the presump- 

that would otherwise arise from the gen­
erality of the bequest, that the money be- 
,pieatlied was to be applied in the purchase 
of lam! for a site, as well as for the erection, 
.a the building. 111. 

m, II array v. Malloy, 10 O. It. 40.

Foreign Testator—Foreign Charity—• 
Drills. |—A testator, domiciled in a foreign 
country, died in IKOl, possessed of certain 
lands and personal estate in that country, 
and also of lands in Ontario. Ilis personal 
estate was insufficient to pay his debts, By 
Ins will, after s|iecific bequests and devises, 
lie gave the residue of his estate, real, per­
sonal. and mixed, wherever situated, to his 
trustees, to promote, aid. and protect citizens 
of the I 'lifted States of African descent in tlm 
enjoyment of their civil rights, or. in case of 
«mil trust becoming inoperative, to his heirs 
nt law : Ilehl. that the devise of lands, so 

is Ontario was concerned, was void and 
inoperative, t 21 That the trustees held the 
lai d- to the use of the heir-at-law until satis 
fuel ion should be made thereout for the 
■ I irges thereon of debts and testamentary ex­
penses. and the heir-at-law was entitled to 

i oiivvyanee thereafter. ( 3 > That the On­
tario lands were liable to contribute pari 
p "ii with the other lands for the payment 
of debts and testamentary expenses. ( 41 
That the proportion chargeable on Ontario 
lands might be raised hy sale of an adequate 
I ri. nr the rents might lie applied therefor. 
I> u is v. Doerlfi 28 O. It 412.

General Charitable Devise. ]—A testa­
tor directed his real and personal estate to he 
- ' I. and after investing sufficient to secure 

n annuity for his sister, directed the trus­
tees “to pay over the balance of the moneys 
-o to he received from all these sources to

• treasurer or other receiving officer of such 
i - ops or charitable societies as in their

'Mi and discretion require it." and 
lifter the death of his sister, the sum so in- 

-t,,(l for her benefit was to be disposed of 
h the trustees in like manner. On a bill

• I to impeach this devise as within the 
Statutes of Mortmain, the court, as to the

y. directed an inquiry whether there were 
any. and what society or societies, of the 

re contemplated hy the will that could 
properly take real estate. Anderson v. Dou- 

-/. 13 Ur. 144.

A testator directed all his estate, real and 
personal, to be sold, and out of the proceeds
f;ave $1,U00 each to " The Rochester Tlieo- 
ogical Raptist Institution." and to “ The 

American Baptist Missionary Vnion Society." 
and after the payment of these and other 
legacies, directed " all the remainder and 
residue of his estate to he distributed, nt the 
discretion of his executors, to the support 
of Christianity throughout the world; such ns 
bible, tract, missionary societies, and institu­
tions of learning of the Baptist denomina­
tion —Held, a valid bequest, and one which 
could not be objected to oil the ground of 
indefiniteness. Anders on v. hilborn. 1.1 (Jr. 
2111. 22 Ur. 385.

See. also, Anderson v. Bainc, 14 Hr. 110.
Indeflnitenese -Nc/irwc.]—A testator by 

his will devised to certain named persons, who 
were appointed the executors and trustees 
thereof, the remainder of his estate to be used 
to further " the cause of our Lord Jesus 
Christ Held, that the legacy was not void 
for indefiniteness, and discretion having been 
given to the executors and trustees, it was 
not necessary that a scheme should be dir­
ected. Phelps v. Lord. 25 (). It. 250.

Marshalling Assets. | —The court will 
not direct assets to he marshalled in favour 
of a charity unless the will says this is to 
be done. Anderson v. hilborn. 22 (Jr. 3S5.

There can be no marshalling of assets in 
favour of a charity. Berber v. llourc, 8 O. 
R. 328.

There can be no marshalling in favour of 
charities ; yet where charitable and other 
legacies are payable out of a mixed fund, 
the proceeds of realty, impure personalty, and 
personalty, the charitable legacies do not fail 
in loto, hut must abate in the proportion 
which the sum of the realty and impure per­
sonalty charged with charitable gifts bears to 
the pure personalty. In re Staebler, Slnebler 
v. Zimmerman, 21 A. R. 2(5(5.

Sec Attorney-General of A or a Scotia v. 
As lord. 13 s. o. R. 204.

Masses. | A bequest hy a member of the 
Roman Catholic Church of a sum of money 
for the purpose of paying for masses for his 
soul, is not void in this Province. F.lmsley 
v. Madden, 18 (Jr. 38(5.

Methodist Church In Canada. | A tes­
tator devised all his estate, real and personal, 
to a trustee upon trust to convert the same 
into money, to hold upon trust to pay “ to 
the treasurer for the time being of the sup­
erannuation fund of the Methodist Church, 
$1.00(1 and “ to pay all the rest and residue 
unto the treasurer, for the time being, of the 
trustee board of the Brant Avenue Methodist 
Church, to he applied bv them or their suc­
cessors. in redeeming the debt existing against 
the church property:"- Held, that the legacy 
to the superannuation fund of the Methodist 
Church was valid, for by 14 & 15 Viet. c. 
142. the corporation was empowered to take 
land devised in any manner whatsoever in its 
favour ; and that all the benefits of the statute 
were extended to the Methodist Church, hy 
the statutes of Union. 47 Viet. c. 1(1(5 ( |>. I ; 
and 47 Viet. c. 88 (O.l, so far as the super­
annuated preachers’ fund was concerned. 
Held, however, that the residuary devise was 
invalid, for neither by 47 Viet. c. 88 (O.l nor 
by any other statute, was the new corporation
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“ The Methodist Church,” empowered to hold 
land for all purposes, including that for the 
endowment of particular churches, and the 
proper construction of s. (5 of 47 Viet. c. 88 
( U.), as amended by 51 Viet. c. 83, s. 2, 
was that the corporation of the Methodist 
Church should have the rights, privileges, and 
franchises conferred upon the connexFonul so­
ciety. hut only for the purposes and objects 
of the said eonnexional society. Held, lastly, 
that the residuary benefit intended was in­
valid both as to realty and personalty. Is- 
cause the direction was, as to money, that it 
should be applied in payment of incumbrances 
on the church property, h'until v. Methodist 
Church, H» U. It. 190.

Section <i of 47 Viet. r. KK ( O. ). does not 
confer upon the Methodist Church the powers 
of the eonnexional society of the Wesleyan 
Methodist Church in Canada to take by de­
vise without reference to the restrictions of 
the Religious Institutions Act ; and a bequest 
to the church payable out of realty, made by 
will executed within six months of the tes­
tator's death, was held void. Smith v. Metho­
dist Church. It» O. It. 199, approved. Tyrrell 
v. Senior, 1*0 A. R. 151».

Minister's Residence School Teachers 
Residence. ] A testator by his will, made 
more than six months prior to his death, dir­
ected that after his wife’s death a house and 
lot should go to the trustees, for the time 
being, of a named Presbyterian church for 
a manse, if required, or that it might be 
kept in good repair, and rented for the benefit 
of the congregation. The widow died shortly 
before the commencement of this action, which 
was for the construction of the will, and the 
land had not yet been used for a manse :

Held, that the devise was valid, for s. 113 
of ilie Religious Institutions Act, R. S. It. 
1887 c. 337, and s. 10 of 38 Viet. e. 7(5 (O. I, 
enabled the trustees to take land for a min­
ister's residence, if actually used as such, 
although it could not be held merely for the 
purposes of rental : that nil intention not 
to so use it would not be presumed from the 
non-user for the short period that had elapsed 
since the widow's death; but that, in any 
event, the effect of such noil-user would be 
that the interest of the trustees in the prop­
erty could be sold within seven years, as pro­
vided for by that section, or that tlie .property 
would revert to the testator's heirs; anil, 
semble, that the trustees could legally sell. 
By another clause, certain other land was 
devised to the trustees of a named common 
school section, on which a teacher's residence 
might be erected, or that it might be rented 
for the benefit of the school funds, subject, 
however, to a condition of preserving and 
keeping in order an adjoining plot :—Held, a 
devise for charitable purposes within !» <!eo. 
II. c. 30, and so void. Sills v. Warner, 27 O. 
R. 2(50.

Missions. | — A testator by his will be­
queathed to his executors out of his pure per­
sonally the sum of $ 111.500, to Is- paid by them 
as follows: "$3.500 to Wyelme College. 
$3.500 to the bishop of the diocese of Al- 
gonia for the support of missions of the said 
diocese, and the balance, to wit, the sum of 
$3.500, towards the support of any mission or 
missions which may Is- undertaken nr estab­
lished by the Rev. Edward F. Wilson, the 
said Mr. Wilson having left the Shingwattk 
Home with the intention of establishing a 
new mission or missions elsewhere —Held,

| that the bequest of the sum for the support 
of missions to be undertaken was not n 
bequest to the Rev. Edward F. Wilson per­
sonally. but to the executors for the support 
of the missions. ( 21 That it was a good 
charitable bequest, and referred t" missions 
connected with the spread of religious teach­
ing in a field or locality of missionary work. 
In re Jarman's Estate, Leavers v. Clayton, 
8 < 'h. I». 584. and In re Riland's Estate, 
Phillips v. Robinson, W. X. 1881, p. 173, 
distinguished. 'Toronto Licncral Trusts Co. v. 
If ilson, 2(1 U. R. (571.

Mixed Residue— -Church Debts—Incum­
bent's Salary.I- A will dated the 1st April, 
1880, contained this clause :—" 1 will and de­
sire that the residue of my real and personal 
estate, being the sum of $2,800, more or less, 
shall be paid to the four churches of Eng­
land, in the townships of Ur ford and Howard, 
in four equal parts to each such churches as 
follows: to Trinity Church, Howard ; Si. 
John's Church, Morpeth ; St. Church,
llighgate, and the proposed new church at 
Clearville, and to applied by my executors 
in the payment of any debt or debts upon each 
of such churches respectively ; and in case of 
no debt, or there lieing a balance or residue 
after the payment of such debt or debts on each 
of such churches, respectively, then the residue 
(if anyi is to be paid by my executors to the 
churchwardens of said church, io be held 
by them in trust ; and said money is to be in­
vested by such churchwardens, and the interest 
arising therefrom is to be paid to the incum­
bent of said church as a portion of his salary 
or stipend." The testator died on the 10th 
of the same month. Upon a special easi- 
stated for the opinion of the court, it was 
shewn that there was a large debt existing on 
the Moi'iicth church for money borrowed on 
mortgage wherewith to pay off the building 
debt. The church at Clearville was not built 
at the time of the testator’s death, but some 
debts were existing in respect of materials and 
work on the foundation : — Held, that the 
mortgage debt on the Morpeth church could 

! not hi- considered as a building debt ; but if 
1 it could be so considered the bequest to pay 

the same would be void, under the Statutes of 
j Mortmain. 121 That as to the Clearville 

church, which was in course of erection, tin* 
building debts would form a lien on the lands 

| from the beginning of the work under the 
Mechanics' Lien Act. and tin- bequest to 

j pay off those debts would therefore be void, 
unless the work was being performed in such 
a manner as excluded the creation of a lien on 

: the land. (3) That the bequest for the 
benefit of the incumbent would have been void 
if tIn- investment bail In-en directed to be made 
upon realty : but as the trust might be carried 
out by investing in personalty the bequest was 
valid if so invested. (4) That the amount to 
which the incumbent would lie entitled was 

; the residue after deducting the void bequests 
1 for debts. Stewart v. (leaner, 21» (Jr. 321».

Mortgages. |—The residuary estate in this 
case consisted of mortgages, the bequest of 

; which, under the Mortmain Act, was declared 
i invalid, and the estate to belong to the next 

of kin of the testator. Thomson v. Torrance, 
28 Ur. 253. 9 A. R. 1.

Poor of Comity. |—The testatrix by her 
will gave tin- residue of her estate in trust for 

I a certain class of the poor of a county. “ who 
I must have been bonfl tide residents of the said 

county before becoming destitute or needy."
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A lowii in the county originally formed part 
i lor all purposes, but was in 1859. un-

Iifovirions of the Municipal Act then 
.n detached from the county for muni- 

purposes only:—Held, in the absence 
viiiinir in the context of the will clearly

.......... contrary, that residents of the town
within the class referred to in the 

I*, i t were included therein, titecle v.
. -r, lit! U. It. 1RS.

Poor House — Postponement of Reali:a- 
; < | A testator directed his farm to he sold 

• Munition of four years and the pro- 
n, i|< paid over to the treasurer of the 1 truce
i ü : y ..... . house to he expended in luxuries
i r lie inmates. It appeared that the house 
• >! iimge of the county was generally known 

minty poor house:—Held, that the be- 
; was a good charitable use within It. S. 

n iv:• 7 c. 112. Held. also, that the provision 
i - ning the sale for more than two years, 
i mil vary to s. 4 of said Act. was invalid, un- 
i s tie- neriod were extended by the court or 
.lu i.' . In rv IImien, Uruwn v. Brown, 32 O.

" Protestant Charitable Institn-
lions" Legacy Duty. | — In an action for 
' ''.-'ruction of a will:- -Held, that the gift of 
if- residue of a mixed fund to the executors 
t“ I" distributed " among such Protestant 
charitable institutions as my said executors 
and trustees may deem proper and advisable. 
a> d in such proportions as they . . . may 
d ' in proper.” was a valid gift, having regard

to b. 8 of SB Viet. i'. 20, ft. s. « ». 
lviT c. 112. the provision in force at the time 
"i iIn- testator’s death in INI 1.1. Held, also, 
that the legacy duty was to lie deducted from 
tl"' legacies, and the executors had no dis- 

"ii to pay such duty out of the residue. 
Kennedy v. Protestant Orphans’ Home. 25 O.

1 I ollowed, l teld, also, that t he house 
"t '"luge for the poor of a county was not 
"‘tli'ii ihe terms of the residuary gift. The 

Protea tant,M as used In the will, was 
i• r.11,1,» as well to the objects of the chari­

table institutions as to their government : and 
I' -laiit charitable institutions " were 

charitable Institutions as were managed 
and controlled exclusively by Protestants and 
vciv designed for the bestowal of charity 
1 m Protestants alone. Manning v. I/o bin- 

29 U. It. 483.

Promise to Pay for Building;. | The
i - ii' i having been interested in having a 
; ! i ' nf worship, of w hich he was a deacon, 
completed, told the building committee to col- 

i .ill they could from the other members, 
an I : hat he would see the building paid for ; 
and the committee, relying on this assurance, 

I * I...... dlflce, and Incurred liability
'll" eX|K>nse, and were out of pocket a con- 

- 11 ide amount :—Held, that the executors 
liberty to discharge this sum out of 

î..i ' ''“stator's estate. Anderson v. Kilborn,

Public Library. |—Held, affirming 22 fir. 
;hat the Statute of Mortmain. 9 Geo. II. 

is in force in this Province ; and that a 
to the town of Whitby “ for the pur- 

P" , ,.f establishing and maintaining, in the 
'"«■n of Whitby, a public library and 
'des’ institute, to he dedicated to and 
I'T the control of the said corporation of 

t'1 i town of Whitby.” and which bequest 
only be paid out of moneys arising from 

of lands or mortgages on lands, was

void, under the Act. as a charitable liequest. 
Corporation of Whitby v. Li scornbe, 23 Gr. 1.

Queen s College. | A homiest issuing out 
of realty to Queen's College for the founding 
of a bursary, is a charitable bequest within 
tin- Mortmain Ai ts, and therefore void. Fer­
guson v. Gibson, 22 Gr. 30.

Sisters of Charity Imputing Corporate 
Capacity.) — A testator devised land to K„ in 
trust to sell and pay the proceeds “ to the 
Sisters of Charity of Hamilton, to be their 
property absolutely.” There were also be­
quests to K. uf money, to pay the same to the 
St. Mary's Hospital, an orphan asylum and a 
convent. Xu evidence was given to shew who 
the Sisters of Charity were. In an action to 
recover the land brought by the heirs-at-law 
of the testator :- Held, that a corporate capa­
city could not be imputed to the Sisters of 
Charity, in order to destroy the gift to them 
under the Statutes of Mortmain, and that 
the devise might lie supported as a gift to the 
individuals who. at the time of the testator's 
death, filled the character of Sisters of 
Charity. W alker v. Murray, 5 O. IJ. 038.

Temperance Legislation Impure Per­
sonalty.] — Where a testator bequeathed a 
sum of money to trustees, upon trust ** to 
apply the same in such lawful ways as in their 
discretion they may deem best in order to 
promote the adoption by the parliament «»f 
the hominiou of Canada of legislation prohi­
biting totally the manufacture or sale in the 
Dominion of intoxicating liquor to be used 
as a beverage, and in order to give practical 
a:d in the enforcement of such legislation 
when adopted, whether by educating and 
developing a strong public sentiment in its 
favour or by other and mon* direct means, 
or in such other wavs as my trustees shall 
think best —Held, a good charitable legacy, 
being for a lawful public or general purpose, 
and not contrary to morality or to public 
policy. The testator merely sought to pro­
mote a desirable change in the law by con­
stitutional means. Held, also, that a promis­
sory note payable to the testator collaterally 
secured by mortgage on land was impure per­
sonalty. Farewell v. Farewell, 22 <). It. 573.

Toronto General Hospital — Onion of 
Construction.]—The Act of incorporation of 
the Toronto General Hospital provides that 
the trustees shall have the powers and rights 
of bodie corporate, and shall lie capable of 

1 taking from any person by grant, devise, or 
otherwise, any lands, or interest in lands,

| jfcc., for the support and use of the hospital : 
— Held, following Smith v. Methodist Church. 
If* O. H. 199, that the plain meaning of this 
provision is to capacitate any person to devise 
land to the hospital, and to qualify the hos- 

! 1'itaI to receive and hold beneficially land so 
devised. It is the duty of the court where 

j it finds legislation intended to legalize the 
dedication of property to laudable public pur­
poses, to construe the Act so as to enlarge 

• rather than limit its operation. Hutlund v. 
Gillespie, 10 O. H. 480.

Trust for Benefit of Citizens of the 
United States of African Descent. | - A
devise of lands in Ontario, by a testator dying 
in 1891, in trust “ to promote, aid. and pro­
tect citizens of the United States of African 
descent in the enjoyment of their civil rights,” 
is a charitable devise and void, and the fact
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tlint the trust is to lie executed in n foreign I 
country makes no difference. Judgment he- . 
low. lis ((. K. -Ill*, affirmed. Larin v. Docile. 
25 A. It liUli.

Uncertainty. |—A testator, a minister of ; 
the United Presbyterian Church of North : 
Amer " M, after bequeathing SI.ikhi to the said j 
church, proceeded as follows : " I give for a 
Jewish mission .$1.00(1 io that church which is I 
sound and evangelical in doctrine and pure in | 
worship, using the songs of praise, the inspired 
book which cun unite all nations.” &c. The j 
evidence shewed that this description applied | 
to the said church: Held, not \oid for tin ; 
certainty, for that the testator clearly intend- j 
etl the said church as the legatee, (Sillies v. j 
McConorliic. :t (>. It. 205.

The testator then proceeded thus : "To the j 
pious poor converted Jews that meet together 1 
for the reading of the scriptures for their in- | 
struction and mental edification I leave j 
.$l.uiin:" Held, a good charitable bequest j 
and not void for uncertainty.

Lastly, the testator gave "the balance ” of i 
his estate “ to the poor and destitute, to sup- j 
ply their wants in food and raiment —Held. ! 
a valid bequest so far as the residue consisted i 
of personalty, and an inquiry was directed | 
to guide the court in the application of the 
fund. H>.

---------Poor Itclatircs—Public Pntlcstanf
Charities. | — In 18(15 J. <i. It., a merchant, 
then and at the time of his death domiciled in 
the city of (Quebec, while temporarily in the 
citv of New York made the following will in 
accordance with the law relating to holograph 
wills in Lower Uanada : "I hereby will and 
bequeath all my property, assets or means of 
any kind, to my brother Prank, who will use 
one-half of them for public Protestant chari­
ties in (Juchée and Carluke, say the Protes­
tant Hospital Home. French Canadian Mis­
sion. and amongst poor relatives as lie may 
judge liest. the other half to himself and 
for his own use, excepting £2.0(10. which lie 
will send to Miss Mary Frame. Overton 
Farm.” A. It. and others, heirs-at-law of the 
testator, brought action to have (he will de­
clared invalid : Held, that the will was valid. 
In this action interventions were tiled by 
Morrin College, an institution where youth 
are instructed in the higher branches of learn­
ing. and especially young men intended for 
the ministry of the Presbyterian Church in 
Canada, who are entitled to receive a free 
general and theological education, and are 
assisted by scholarships and bursaries to com­
plete their education : by the Finlay asylum, a 
corporate institute for the relief of the aged 
ami infirm belonging to the communion of the 
Church of England : and by \V. It. It., a first 
cousin of the testator, claiming as a poor rela­
tive: Held, that Morrin College did not 
come within the description of a charitable 
institution according to the ordinary meaning 
of the words, ami had therefore no locus 
standi to intervene; but that Finlay asylum 
came within the terms of the will as one of 
the charities which F. It. might select as a 
beneficiary, and this gave it a right to inter- 
yeno to support the will. Held, further, that 
in the gift to "poor relatives” the word 
“ poor " was too vague and uncertain to have 
any meaning attached to it, and must there­
fore be rejected, and the word " relatives ” 
should be construed as excluding all except 
those whom the law, in the case of an in­
testacy. recognized as the proper class among

whom to divide the property of a deceased 
person, and \V. It. It. not coming within that 
class his intervention should he dismissed. 
Rost v. Ross, 25 S. C. It. 507.

Unincorporated Associations. | -A tes­
tator bequeathed £100 i<> i 1m- Society of 8t. 
Vincent de Paul, and directed the residue uf 
his estate to be converted into cash, and paid 
to the House of Providence. These wire 
voluntary unincorporated associations Ib*' I. 
that so far as they could be paid out of per­
sonalty these legacies were good ; and should 
be paid over to the persons having the man­
agement of the pecuniary affairs of the institu­
tions named. Elmsley v. Madden. 18 Ur. 58(1.

A testator domiciled in the State of Mis 
souri. U.S., at the time of the execution of his 
will and at the time of his death, hequ< ithed 
personal property situate in (his Province w> a 
lodge of Oddfellows in the State of New York.
I S., which, although unincorporated at tIn­
time of the testator's death, was subsequently 
authorized by law to take and hold, in ilie 
names of trustees, property devised to the 
lodge. In an action to test the validity of the 
bequest :—Held, that the parties having select­
ed their forum in this Province, the action 
must be dealt with here according to the law 
of the testator's domicile, which, in the absence 
of evidence to the contrary, would be presumed 
to be tin* same as the law of this Province. 
Held, also, there being no prohibitory law of 
the legatees’ domicile, the bequest to the lodge 
was a valid liequest to the members thereof, 
and that the trustees of the lodge could he 
added as parties defendants, on behalf of all 
the members. Walker v. Murray. 5 O. It. tiffs, 
followed, tira hum v. Canandaigua Lodge, 24 
u. It. 255.

Unincorporated Chilien — Erection of 
Buildings.]—J. M. died on August llth, 1SS4, 
having made his will three days before, in 
which, after giving certain legacies, lie pro­
vided as follows: “1 give and devise all my 
real and personal estate whatsoever and 
wheresoever, with the above exceptions, to the 
Lutheran Church, for the purpose of building 
a college in Canada, and not elsewhere, and 
in his name." The Lutheran Church was not 
incorporated and held no lands, but was com­
posed of a number of congregations in different 
parts of the Province. The lands upon which 
the various churches belonging thereto were 
erected, were vested *n trustees for the benefit 
of the congregations, and some of these lands 
wen* suitable as building sites for a college : 
—Held, that the devise of the realty and nil 
personalty savouring of the really was void. 
Held, also, following (iihlett v. Hobson, ff 
My. & K. 517, that the bequest of the pure 
personalty was also void ; that a bequest of 
money or other personalty to any charitable 
institution to build or erect buildings, taken 
by itself, is within the Statute of Mortmain ; 
and that the onus of shewing that the inten­
tion of a testator was restrained within law­
ful limits is upon the party seeking to take 
the bequest out of the statute ; and that the 
intention must appear absolutely certain and 
clear; and that land already in mortmain 
must be indicated or the future acquisition of 
building land, otherwise than by means of the 
legacy, must plainly be contemplated, or the 
words of the will must expressly include the 
application of the money given in the acqui­
sition of land, which was not done in this 
case. Murray v. Malloy. 10 O. It. 4(5.

Sec Davidson v. Boomer, 15 Gr. 218.
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Void Bequest — Intestacy.] — Certain 
charitable bequests having been held void, it 
was further held that those that were good 
were not increased, but that the amount of 
tli.' id bequests was distributable as in case 

lacy. Purcell v. Bergin, 80 A. R.

Void Devise—Residuary Devise.\—A will 
coiit lined a void devise of lands to charitable 
; i r: sc», and then a residuary devise of tes­
tator's lands not thereinbefore mentioned or 
di-i '-id of:—Held, that the property in the 
void devise passed to the heirs-at-law. Lewis 
v. Patterson, 13 Gr. 223.

Void Legacy Charged on Specific
Property.) — Where land is specifically de- 

- I charged with a void bequest, the charge 
-inks for the benefit of the specific devisee. 
Therefore, where a testator devised his real 
estate, consisting of ... to A. F.. eldest 
son of to exercise ownership over
said lots during bis natural life : be shall not 

te any or either of them, but they 
shall remain an inheritance unincumbered to 

égal heir, whether male or female, for all 
lime to come. I bequeath to A. F.. the afore­
mentioned heir, the shop on the church prop­
ern. with all its goods and contents . . .

i peel i" lot . . . and lot . . 
tie \ appear very rich in precious stones : they 
are a mine, and worth a great deal : they must 
therefore be assessed to the said A. F., with 
lot . . . along with the shop and its con­
tent'. Sl.lKKi to he paid to the English 
Flutrch of Cornwall:”—Held, that the $4.000 

!' - barged on the devise and bequest to A. 
F ; that so far ns this was charged on land— 
freehold or leasehold—the bequest was void :

far as charged on personalty it was valid, 
and would lie apportioned pro ratrt between 
the nalty and personalty: and that A. F. was 
entitled to hold the several properties abso­
lutely, subject only to such proportion of the 
!■ - a - \ as was properly applicable to the per­
sonalty. Pulton v. Pulton. 24 Gr. 422.

Void Bequest - Augmentation of Parti­
cular Pund or Residuary Pstate.]- -A testa 
tor by his will provided ns follows :—“1 do 
or ! i- and direct that my executor sell the real 
estai** owned by me. such sale to he made in­
side of three years from the date of my decease, 
and out of the proceeds of the said sale to 
pnj io the Archbishop of the Diocese of To­
ronto S."it 10 to the Bishop of the Diocese of 
Hamilton $."00 to be applied for the educa- 

"f young men for the priesthood : and 
:! • balance to he invested by my executor in 
the proportion of $15 for my wife and $8 for 
my mother. At my mother’s death. I order 
that her proportion . . . be divided . . .” 
betwi*en live nieces, and that “on ray wife's 
death, her proportion ... Is- divided ” 
between nephews and nieces. All the residue 
of my estate not hereinbefore disposed of. I 
m devise, and bequeath unto my wife:”— 
Il I I. that the bequests to the archbishop and 

named to the will being essentially 
did1 '"tit from their names in their corporate 
capaeity. were intended for them individually. 
Kl'''. •■* t to the trust declared, the purpose of 
"I vh was a charitable use. and that the 
tn - - y being derived from the sale of land, the 
I*'-1"’les failed, and the amount went to 

' the residuary gift of the particular 
fund out of which it was directed to be paid, 
ami not the general residue of the estate. 
1 hat as there was no special devise of the real 
est.it-' but only a direction to the executors 

Vol. IV. P—237—13

to sell and pay legacies, the land and rents 
arising therefrom belonged to the widow, un­
der the general residuary gift to her. and that 
the executor had no power to lease. That 
the widow was not bound to elect between lier 
dower and the will. Me.Uylor v. Lynch, 24 <). 
It. <532.

4. Restraint on Alienation.

Absolute Restraint. |—Ity his will I*. 
T., lifter giving a life estate to his widow, 
devised lands to his son ns follows : “ That 
T. T. do inherit the same as his property on 
the conditions that he never will or shall make 
away with it by any means but keep it for 
his heirs :”—Held, that the condition attach­
ed to the devise was invalid, being an abso­
lute and unqualified restraint on alienation.
Be Watson and Woods, 14 <•. R. 48.

Alienation by Will only.]—E. H. W.
was a devisee under the will of her father It. 
It., of certain real estate in Toronto, the ma­
terial parts of which will were as follows : 
" After the death of my wife I direct the laid 
freehold and leasehold property to lie for the 
benefit of my son It. and my daughters M. and 
E.. their heirs and assigns, to he divided in 
the manner following.” lie then gave a part 
to the son It. and proceeded thus: "The free­
hold property I hold at present on Jarvis 
street in this city, to lie divided in two lots 
from Jarvis street (to?I Mutual street, the 
lot with the house to he given to M. L. to hold 
for her benefit during her natural life, and 
to dispose of the same by will and testament 
only, the remaining lot thirty-five feet wide 
on Jarvis street, running through to Mutual 
street. 1 liequeath to my daughter E. It. and 
that she shall not dispose of the same only 
by will and testament, and if either of my 
said daughters shall depart this life without 
leaving issue, then and in such case the sur­
vivor shall be possessed of the share of the 
deceased sister."’ E. It. W. contracted to sell 
the property devised to her when the pur­
chaser objected to complete the purchase un 
the ground that she had only a life estate in 
it:—Held, that E. It. W. took an estate in 
fee simple, which was. however, restricted by 
a condition against alienation in any manner, 
except by a testamentary instrument, and that 
such restraint was valid. Re Winstanlcu, <» 
O. R. 315.

Testator devised as follows : “I also will 
that that portion of the within mentioned 
lands which I have hereby bequeathed to my 
son William, to my son Robert, and to my son 
James, shall not be disposed of by them, either 
by sale, by mortgage, or otherwise, except by 
will to their lawful heirs:"—Held, that the 
condition imposed by the will was invalid, 
and that the plaintiff, one of the deVisees, was 
entitled to hold the land freed from the re­
strictions above mentioned. Heddlestone r. 
Heddlestonc, 15 O. It. 280.

After a devise to his son C.. his heirs and 
assigns for ever, of certain lands, a testator 
added that his devise to C.. was subject to this 
express condition, that he should not sell or 
mortgage the land during his life, but with

Cower to devise the same to his children as 
e might think fit in such way as he might 

desire :—Held, that the case was governed by 
Re Winstanley, fl O. R. 315. and that the 
property was not clothed with a trust in
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favour of the children, hut the devisee took it 
in fee simple with, however, a valid prohibi­
tion against selling and mortgaging it during 
his life. Re Sorthcote. 18 O. It. 107.

A testator devised land to his three sons. 
In equal shares, in fee simple, adding, "with­
out power to them, or any of them, to charge 
or alien the same or any part thereof except 
by . . . will —Held, following He Win- 
stanley. 0 (>. It. ,*$15. a valid restraint on 
alienation. The three sons were the sole heirs- 
at-law of the testator. After becoming en­
titled to the possession of the land under the 
devise, they joined in a mortgage of it in fee 
to a stranger. One of the three then con­
tracted to sell his share to the other two:— 
Held, that each of the devisees, by making the 
mortgage, had forfeited his estate under the 
will, and each had become entitled as heir-at- 
law to an undivided third of the whole, and 
therefore the vendor could make a good title 
in fee simple to his undivided share to his 
brothers, the purchasers, lie Hell. .'{0 O. It. 
318.

Attachment by Creditors. 1—A testator, 
after devising all his real estate to his daugh­
ter, and in the event of her death without 
Issue to trustees for his sister's children, pro­
ceeded : “Sixthly 1 will and bequeath to 
Mrs. M„ in consideration of her long services 
in my late brother M. and myself, as follows, 
viz., £20 jier annum during her life, to lie a 
charge upon the VnnEvery or Mackenzie tract 
hereinbefore mentioned: (2i the whole of 
my household furniture, bedding, linen, ami 
kitchen utensils: <31 during the minority of 
my aforesaid daughter the use of my present 
dwelling house and grounds contiguous. &c. 
Hut as these several bequests are intended for 
her aliment and support and not attachable 
by lier creditors, 1 declare that should any 
creditor succeed in attaching any or all of 
them, that they shall immediately revert to 
the general fund of my estate to he appro 
printed to the use of my said daughter:"— 
Held, that the reversion over of the chattels 
was invalid, and that the devisee under the 
will was entitled. Barker v. bavin. 12 C. P.
344.

Consent of Named Person.] -Devise 
of real estate to a son with a condition as 
follows: “Hut 1 direct that before my said 
sun . . . shall sell, mortgage, trade or
dispose of. or encumber the said properly or 
any part thereof, or any farm produce or tim­
ber. that he shall lirst obtain the consent of 
my sister . . . —Held, that the restric­
tion being against all kinds of aliénai ion. and 
in that regard absolute and unlimited, as the 
required consent was a condition precedent to 
any kind of alienation and unlimited as to 
time, the restraint was void. McRae v. Mc­
Rae. 30 O. It. 54.

Married Woman Limited Restraint — 
A ntieigation. |—Certain lands were devised to 
a married woman with the proviso that she 
should not alienate or incumber them until 
her sister should arrive at the age of forty 
years; and also that the devise should be for 
her separate use. independent of her hus­
band’s control. She applied under H. S. O. 
1887 c. 132, r. 8, for an order to hind her 
interest, for her own benefit, in these lands: 
—Held, that the restraint against alienation 
was valid, and would haw been so even if the 
applicant had been a feme sole. Earls v.

I McAlpine. 27 Gr. 104. 0 A. It. 145: Pennv- 
| man v. McGregor, 18 C. I*. 132: Smith v. 
j Fought. 45 F. C. It. 484; Re Winstanley, 6 
■ O. It. 315, followed in preference to Ite Kosher.
1 Kosher v. Kosher, 21» Ch. 1). 801. Held, also, 

that the restraint on alienation was not a 
restraint on anticipation, within the meaning 
of the statute. Rc Weller, 10 O. It. 318.

Purchasers to be Members of Testa­
tor’s Family.]—A testator by his will de­
vised certain real estate to two of his nephews 
subject to the following condition : “ But 
neither of my said nephews is to be at liberty 
to sell his half of the said property to any 
one except to persons of the name of O’S., in 
my own family: this condition is to attach to 
every purchaser of the said property :’’—Held, 
that the condition was valid. Ke Watson and 
Woods, 14 <). It. 48. distinguished. O'Sulli- 
van v. Phelan, 17 O. K. 730.

Repugnancy - Invalidity — Contingent 
Rxeeulori) /nterent — Remoteness — Pcrpetui- 
/if*.]—In the early part of a will, lands were 

1 devised to the vendor, a son of the testator, in 
fee, and other lands were devised to other 
children, hut in the latter part of the will 
there was this clause: “ It is fully understood 
that my children have no power to make sale 
or mortgage any of the lands mentioned, but 
lo go to their heirs and successors . . . 
Should any of my children die childless leaving 
husband or wife, said husband or wife to have 
a third during the term of their natural life:" 
—Held, that the lirst part of this clause 
amounted to a total restriction upon aliena­
tion. and was repugnant to the nature of the 
estate given by the devise, and was therefore 
void. Held, that the words “ die childless " 
in the last part of the clause should lx; taken 
to mean "die not having children or a child 
living at the time of such death," and this 
part of the clause created a contingent execu­
tory interest or estate of freehold, which, 
from its legal nature, would, upon the con­
tingency happening in its favour, spring up 
into existence. Held, also, that although 
many children of the vendor were living, none 
of whom was born till many years after the 
testator’s death, and all of whom must die 
before the executory interest could take effect, 
yet the gift was not too remote, and did not 
infringe upon the rule against perpetuities. 
Re Thomas and shannon, 3U O. K. 40.

Restraint against Sale - Power to 
Grant to children.]- A direction in a devise 
in fee simple that the devisee should “ not sell, 
or cause to he sold, the above named lot, or 
any part thereof, during her natural life, hut 

I she shall be at liberty to grant it to any of 
her children whom she shall think proper :’’— 
Held, a valid restraint upon alienation. 
Held, also, that the giving of a mortgage by 
the devisee was not a violation of the re­
straint. Smith v. t'aught, 45 U. C. K. 481.

Restraint against Sale without Con­
sent—Charge on Land.]—Testator, after de- 

1 vising the use and control of all his property, 
real and personal, to his wife until his two 
sons. w. and H.. were twenty-one, divided his 
farm between W. and II., to be possessed by 
them when respectively of the full age of 
twenty-one. subject to certain legacies to his 
daughters. The will then proceeded, “ also 
my two sons H. and W. above named, give my 
beloved wife a comfortable support, or the 

1 sum of ten pounds annually during her nat- 
i ural life, said support or annuity to commence
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ut :i. limp my said younger son II. shall pos-
here of said property, i also will 

that my above named sons W. and II. do not 
isfer the said property without the 

<onsent of my said wife during her 
i he will was registered. Some years

r aiiaining his majority, II. mortgaged to
• Met*, without his mother's consent,

.i ■ ; • i mg made default in payment the land
• rt ised for sale, upon a bill filed 

|>> the mother, a decree was made, declaring
,m rording to the true construction of the 
II had no power to sell, transfer, or 

limit mice the land in question without her 
- hi in writing, ami McC. was restrained 

i elling: — Held, (without deciding 
- : lier such a restraint upon alienation with­
out a gift over was effectual, because the 
I'l lint iff had no right to require its determin­
atin'!. and if adverse to her contention such 
an opinion would not hind the heirs I, that 
slm was not entitled to reside upon the land, 
.•mil thereby prevent its alienation, since there 
was the option of paying lier in money, and 
ihi- mortgage did not interfere with her right 
tn this payment ns a charge upon the land. 
Armstrong v. McAlpine, 4 A. It. 250. See the

The testator directed that his wife should 
ha U- the use and control of all his property 
i'.il and personal until his two sons W. and 
11. should come of age or until the said prop- I 
erty is disposed of as hereinafter mentioned. 
II-' devised to each of these sons one-half of 
i i- tartii, to be possessed by them when re- 
spectively of the full age of twenty-one. He 
tin'll gave to his live daughters certain pecun­
iary legacies to he paid by each of bis said 
>"ii< within specified tieriods after their pos- 
w-sing the property, and directed them to 
vi .• his wife a comfortable support, or £10 
• nil annually during her life; and the will 
then proceeded ; “ I also will ami direct that

..... named eons W. and H. do not sell
"v transfer the said property without the writ- 
'• "i consent of my said wife during her life."
I • will was registered. After attaining 
twenty-one II. mortgaged his share without 
i n- mother’s consent, to the defendants C. and 
M . who sold on default in the mortgage to 
the defendant <).. who purchased as trustee 
for M , with full knowledge of the state of the 
title:---Held, affirming 27 Hr. 101. that the 
restriction upon alienation was valid, and 
was a rendition, the breach of which worked 

forfeiture, but that the heirs took the land 
m question charged with payment of the an­
nuity and the legacies. Semble, that the 
n urtgaging of the estate operated as a for­
feit lire. Earls v. McAlpine, 0 A. It. 345.

Sale Restrained for Twenty Years.)
A testator who died in 1854, devised land 

to his two sons in fee. “ but not to he assigned 
i" any person, except a son of his. for the 
term of .twenty years from the day of his 

•'•'so Held, that the condition "was not 
'"id. it' in general restraint of alienation: 
ami that the plaintiff, who claimed, in eject­
ment. under a title derived from the sons, 
it' violation of this condition, could only re- 
" yr such portion of the land ns they "were 

entitled to ns heirs of their father. Penny- 
man v. Mcdrogan. 18 C. P. 182.

Selling or Incumbering for Twenty- 
five Years. 1—A testator, after devising two 
ini reels of land respectively to his two sons, 
provided ns follows : “ I will that the afore­
said parcels of land shall not be at their

disposal at any time until the end of twenty- 
five years from the date of my decease. And. 
further. I will that the same parcels of land 
shall remain free from all incumbrances, and 
that no debts contracted by my sons W. C. and 
II. C. shall by any means incumber the same 
during twenty-live years from the date of my 
decease." One of the sons died about two 
years after his father, having devised his lot 
to his brother, the plaintiff, who. within the 
lierioil limited bv his father's will, sought to 
mortgage it:—Held, a valid restriction, so far 
as it was a restriction against the plaintiff 
selling and conveying the lands or incumbering 
them by way of mortgage within the period 
mentioned. Chisholm v. London anil H tstcrn 
Trusts Company, 28 O. It. 847.

Selling or Incumbering.]—Devise of 
real estate to two grandchildren in fee, with 
a condition as follows: “and I further will 
and direct, and it is an express condition of 
this my will and testament that none of the 
devisees herein . . t hat is to say neither
my said grandchildren . . shall either sell 
or mortgage the lands hereby devised to 
them :”—Held, an absolute and unqualified 
restraint on alienation, and so invalid. 
Semble, had the condition been valid, the 
grandchildren, being the testator's heirs-at- 
law, could have made title as such, lie 
Shanavy and (Juinlan, 28 U. It. 872.

Sons to Sell only to Each Other.]—fl.
devised property to his three sons, M., II. and 
<i„ in fee simple and in joint tenancy, adding 
that they “shall not lie at liberty to sell any 
part of my homestead farm herein willed, ex­
cept to each other, and so descend to their 
heirs to the third generation:" -Held, that 
the condition in restraint of alienation was 
void. (jallingvr v. Earlinger, I» C. P. 512.

Sec Hickson v. Hickson, 0 (). It. 278. and 
Peterborough Ileal Estate Co. v. Patterson, 
15 A. It. 751, post IV. 7 : Meyers v. Hamilton 
Provident and Loan Co., II) <>. It. 858. and 
He Casncr, ti O. It. 282. post IV. 8; Hoc d. 
McIntyre v. McIntyre. 7 V. < '. It. 15U. post 
IV. I); and Crawford v. Lundy, 23 (ir. 244. 
post IV. 10.

IV. Interpretation and Effect of Wills.

1. Admissibility of Evidence,

Age» of Devisee».]—By his will, dated 
2.8th January, 1840. testator devised to his 
son certain land, to he by him peaceably 
possessed and enjoyed for his natural life, 
and after his decease the same land to he 
devised to the heirs of the said C\, and to their 
heirs and assigns for ever : in consideration 
whereof it was directed that C. should pay 
yearly to his mother £25 during her widow­
hood. and to his sister M. £25 yearly, so long 
ns she should remain single. Then followed 
a devise to his son J. It. of certain lands in 
similar words, and then, aflor certain de­
vises and bequests to others of his children, 
including a gift of £500 to his son It., there 
was this further provision, “and in the event 
of either of my sons. C.. ,T. It., or It., nr 
either of my daughters, S. or M„ dying before 
they come of age. nr without issue, then and 
in such case the legacies herein devised and 
liequeathed to them shall be equally divided 
among the surviving ones share and share
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alike:"— Hold, that extrinsic evidence of the 
iiges of testator's children was admissible for 
the purpose of aiding in the construction of 
the will. Forsyth v. ti'alt. 22 V. I’. 115.

Identifying Devisee.] See McIntosh 
v. Itessiy. 20 < Ir. 400, post IV. (5.

Intention to Include Land.1—Held, 
affirming 2S I’. 400. that a lot. which 
exactly fitted the devise, alone passed there­
under: and that parol evidence was inadmis­
sible to shew that the testator intended to in­
clude another lot. Laicrcncc v. Kctchum, 4 
A. It. 02.

Misdescription of Land. | -Where a tes­
tator devised lot 14. concession 10. in the 
township of A. to his two nephews, and. 
after certain pecuniary hequçsts. directed as 
follows : “ The balance of mv estate that
may remain after paying the above bequests, 
to he paid to my relatives as my executors 
may think advisable:” and the evidence 
shewed that the testator did not and never 
had owned that lot : hut that he did own lot 
21. con. 10. in the township of A., which was 
not specifically devised by the will : -Held, 
that the evidence of the testator’s intention 
to devise lot 21 in con. 10 to his nephews 
was inadmissible. Held, further, that the 
court would not authorize the executors to 
convey lot 21 in con. 10 to the nephews under 
the residuary clause in the will. Summers 
v. Summers, 5 O. It. 110.

A testator by his will devised as follows : 
" 1 devise the south-west quarter of lot 5. con. 
2 of Westminster, containing fifty acres, more 
or less, to 11. I*. S.. his heirs and assigns, in 
fee simple.” The evidence shewed that the 
testator did not own the south-west quarter 
of the lot. hut did own the south-east : that lie 
and the devisees had lived on it for many 
years, and that lie did not own any other 
part of the lot. except the fifty acres of the 
south-east quarter: — Held, that evidence 
was admissible to explain the error, and cause 
the will to operate on the south-east quarter.
Ro Shaver, tl O. It. :i12.

The erroneous part of the description in a 
will may be rejected if there is enough left 
to identify the subject matter devised. Sum­
mers v. Summers, 5 <>. It. 110, distinguished.

A testatrix devised the south quarter of lot 
20. concession 0. township of It., to T, L„ and 
east quarter of said lot to her two daughters. 
It was sought to shew that she had at the 
time of her death no other land than the south 
half of lot 20. concession K. of It., and to make 
the will operate to pass this to T. I,.:- Held, 
that the devise being in its terms free from 
ambiguity, the Judge below was right in re­
jecting evidence of extrinsic facts, and that 
even if it might have been shewn that lot 
20 in concession 8. was the only land which 
the testatrix owned, the will could not operate 
to pass it. IIickey \. Stover. 11 O. it. it Ml.

Sec, also. Description of Property, post.

Mortmain—Money for Erection of Ruild- 
iny.] — Where a testator bequeathed a sum 
of money for the erection of a parsonage. I 
but did not refer to any land already in mort­
main whereon it was to lie built, extrinsic 
evidence was given to shew that land for the ! 
site had already been given by a third person. I

and that the testator had on various occasions 
jointed it out us the site of a parsonage and 
tad therefore avoided building a school house 
upon it. Such evidence was received to rebut 
the presumption that would otherwise arise 
that the money bequeathed was to lie applied 
in the purchase of land for a site, as well as 
for the erection of the building. Davidson v. 
Uoomi r, 15 < ir. 21".

Provision in Lien of Dower.]- -Where 
a testator by his will made provision for his 
widow, hut did not express the same to he in 
lien of dower, evidence for the purpose of 
shewing that the testator intended such pro­
vision to he in lieu of dower, was held inad­
missible. Eu ir in other v. Archibald, 15 (Jr.

Rebutting Presumption — Explaining 
Ambiguity- uembert of Class Intended.] 
The rule as to the reception of parol or ex­
trinsic evidence, to rebut a presumption 
raised, or explain an ambiguity created by a 
will, considered and acted on. A testator, by 
his will, bequeathed " the sum of .$5i MI to each 
of the four children of my brother (*. It., on 
their attaining their twenty-first year.” At 
the date of this will G. It. had five children— 
one son and four daughters—which fact was 
known to the testator, who had been heard 
to say that he would provide for the daugh­
ters. imt that G. himself must provide for the 
son. By a previous will the testator had be­
queathed the sum of $500 to each of the four 
"daughters” of his brother G. II.. and the 
person who drew the will proved that the 
testator, in giving him instructions therefor, 
said that "lie wished to leave $500 to each of 
G.’s four children, the same as in the old 
will -Held, that evidence of the instructions 
so given was properly admissible for the pur­
pose of rebutting any presumption id" a change 
of mind of the testator, and thus shewing 
which four of G. lt.'s children were intended 
to he benefited hv the bequest. Uut/wcn v. 
Ruth veil, 25 (Jr. 584.

Surrounding Circumstances -Declara­
tions,|—In ihe Interpretation of a will, ex­
trinsic evidence of surrounding circumstances, 
to shew what a testator intended by his will, 
is admissible ; hut his declarations of such in­
tention will not he received for that purpose. 
Davidson v. Roomer, 15 Gr. 218.

2. After Acquired Property.
Additions to Estate- 7'(mint for Life— 

Power of Disposition—I nfinislied House.] — 
J. C. devised to J. B.. G. K. S.. and J. F. I>. 
all his property mid effects, real, personal, 
and mixed, upon trust (after reciting that his 
intention was to make provision for his daugh­
ter E. M. C., and to do it in such a way 
that the administration of the fund therein­
after provided should he controlled by the 
trustees of his will), to hold that part of 
"my property known as ‘ Walkerfield,’ being 
the property I now reside upon, containing 
titty acres more or less, until the same shall 
he sold by them as hereinafter provided for 
the use and Isdmof of my daughter E. M. C.. 
so long as she may desire that the same 
should remain unsold, and should she desire 
the same to be sold, then to hold the proceeds 
of the same upon the same trusts and for the 
snme purposes ns hereinafter directed, with re­
gard to the sum of $40,000 hereinafter directed
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i-> be set apart.” He then directed his trus­
tees tu M't apart the sum of $4U,U«HI to be held 
i.y them upon certain trusts, and also a cer- 
r'.n further sum to provide an annuity of 
>I.-|"i for his wife, and provided that after 

, two funds should have been set apart. 
i lie rc-iduary estate should he divided among 

plo ws and nieces; and lastly, he gave 
is trustees “ full and absolute power to 
and dispose of all his lands | ‘ Walker- 

i i: sold in my daughter’s lifetime, to be 
- I with her consent only) at such time or 
i in.1', and in such manner ns to them may 

. best.” The will was made on l"tii 
,< min i. 1871*, and J. C. died 18th I>e- 
. I1885. After making the will, on 
L’Tili June. 1883, J. C. purchased live acres, and 
• ai Ul-i September, 1883, another live acres, 
forming a block of ten acres of which one eor-

11 v . oincided with .........xtremity of a
ili.igonai of " Walkerfield.” On 22nd Novem- 

r I. he sold a piece of about three and 
■ third acres of “ Walker field.” in his life- 

i in .• .1. i entered into a contract in writing 
fur the erection of a dwelling house on 

Wnlkerfield." which was not completed at 
i - death, and since his death the executor had
р. iil to the contractor and architect certain 
sums in respect of it:—Held, that the ten 

i p s subsequently purchased passed under 
iIm* devise of “ Walkerfield." The word 
" iiuw," in the devise of ’ Wnlkerfield,’ which 
•• I now reside upon ” should not he allowed to 
control the other parts of the will, and was 
Ml sufficient to oust the effect of the statute 
by virtue of which the will is to speak from 
the death. Held, also, that the daughter of 
K M. < was tenant for life of “ Wnlkerfield.” 
ami after the death her children took the 
proceeds of sale as she might appoint, and in 
default of appointment equally, and in dé­
failli of children, the residuary legatees took, 
lb-id. also, that the funds to build the house 
inii'i come out of the residue. Hatton v. Ber­
tram, 13 O. It. 70(1.

Dower. ]—Where a testator makes a be- 
quesi !.. his wife which he expresses to lie in 
lieu of dower, the presumption is that this 
applies only to lands he then owned; not to 
lands subsequently acquired by him. Lniillaw 
v. ./«circs, 25 Gr. 293.

General Devise Followed by Specific
Enumeration.]—Held, affirming 22 Gr. 207, 
Hint although a will coming under 32 Viet.
с. 8 (O.i speaks from the death of the tes- 
tntor. and so would carry after acquired lands, 
yet where a testator devised to his wife all 
the remainder of his real estate, and then pro­
ceeded to enumerate the lands comprised in 
Mieh remainder, after acquired lands did not 
pi-- us part of the residue. Crombie v. 
' oof/cr, 24 Gr. 470.

Old Law.]—P. by his will, dated 20th 
Mirih. 1847. after giving several legacies, 

-"d in f.-v til the plaintiff, who was also 
"im of his heirs-at-law, the rest and residue 
<u Iiis estate both real and personal :—Held, 
'! t land acquired after the date of P.’s will 
did not pass by the residuary devise to the 
plaintiff, 1‘lumb v. McUannon, 32 U. C. It.

Ibid, that a general devise made in 1859 
"> *tll the testator's real and personal estate, 
d"I not carry after acquired real estate. 
II hutclcy v. \\ hateley, 13 Gr. 430. 14 Gr. 430.

Specific Bequest of Mortgage /’ur-
chu» e oj Lu ml with Mortgayc Money*—itesi- 
duary Clause.I—A testatrix by her will, after 
giving to her two sous a certain mortgage, 

i and after sundry other specific bequests, con- 
j tinued : ** I further direct that the balance of 

personal property, consisting of notes and 
i other securities for money, be given to my 

two sons aforesaid . . . alijo that if there 
lie any effects possessed by me, at the time 
of my decease, that the same may lie divided 
equally in value among msr grandchildren 

; share and share alike." The testatrix had 
1 no real estate at the date of tjie will, but she 

afterwards in her lifetime collected the money 
due on the mortgage, and invested it and other 

| funds in the purchase of land of which she 
died seised : — Held, affirming 6 O. It. *581, 
that the grandchildren were entitled to the 

j said lands, as well as to the personal estate, 
' of which the testatrix died seised and pos-

-' -- (1. nut >|m'( ilirullv disputed iff by the will.
Hammill v. Hum mill. 9 O. It. 530.

Specific Description-- -Residuary Clause.] 
—A testator, by Iiis will dated 19th May, 
1873, devised to It. M. the “property on II.

I street,” and proceeded : " I give all the rest 
and residue of my estate, real, personal, and
mixed, which l shall I...... ntltled to at the
time of my decease, to A. M.” At the date of 

I the will he possessed only one property on 
II. street, hut lie subsequently acquired other 
property on that street : Held, that, notwlth- 

; standing R. S. (>. 1877 c. 10*5 s. 2(1, the after 
acquired property on II. street did not go to R. 
M., but fell into the residue. The testator hav­
ing expressed bis intention with reference to 

I nil land acquired by him after the date of his 
[ will by appropriate words in that will, it 

would be going contrary to that intention to 
I declare that some after acquired property 
I should lie withdrawn from the residuary clause 

and held to pass under the prior specific de­
vise. Lord Lifford v. Powys Keck. 30 Beav. 
300, distinguished. Morrison v. Morrison, 9 

j <>. R. 223, lo O. It. 308.

Specific Exception. ]—The testator by 
| his will devised as follows : "4th. I give and 

devise unto my son Nathan, his heirs and as- 
! signs for ever ... ns much of lot No.
I 12 in the first concession of the township of 
j Beverley ... ns I may die seised and 
j possessed of (except therefrom the south 80 
: acres of said lot). 5th. I further give and 

bequeath unto my said xon Nathan, hi< heirs 
j and assigns, the south 80 acres of said lot No. 

12 in the first concession of the said township 
of Beverley, excepting so much thereof as I 

| may have sold and conveyed, subject, however,
| as followsproviding in certain events for 

the division thereof between the children of 
Nathan and the four other sons of the testator. 
At the time of making the will the testator 
had sold portions of the said southerly eighty 

! acres ; amongst others, lots 1 and 2 on the 
| south side of Margaret street which after­

wards became vested in his son George. Sub- 
[ sequently George recoilveyed these lots to the 
I testqjor. Nathan claimed that the consider- 
1 at ion therefor was paid or secured by him, 
j and that in fact they should have been con- 
| veyed to him :—Held, per Spragge, C.J.O., and 
! Morrison, J.A.. that although the will spoke 
| from the death of the testator these lots did 
j not pass under it ; but that the facts, stated in 
) the report, sufficiently established that the tes­

tator. as to these lots, was trustee for Nathan. 
I Per Burtou and Patterson, JJ.A., that the will
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spoke from the death of the testator and that 
therefore these lots passed under it. Hie 
judgment below, 1 O. It. 107, was therefore 
reversed. Vansickle v. Vansickle, 9 A. K. 
352.

3. Annuities.
Abatement—Payment out of Corpus—In­

terest. j- Where the income of an estate, 
which was made applicable to the payment of 
annuities, had for some years been insufficient 
to satisfy them, the court held that the an­
nuities did not hear interest, and that they 
were not payable out of the corpus of the 
estate. By a codicil to her will the testatrix 
stated that “it is my intention to build upon 
the two acres . . . and in case of my
death before the completion of the house, I 
desire that it may be completed and furnish­
ed according to my present plans and inten­
tions. which are known to my family. . . .
My son W. I wish to have £500, to be paid 
to him by my executors. What is here is to 
stand prior to everything in my said will." 
By tlie same codicil the testatrix gave annui­
ties to two daughters :—Held, that the pay­
ment of the amount needed for the furnishing 
of the house, the annuities to the daughters, 
and the legacy of £500 to the son, were first 
charges on the estate, after payment of debts; 
and that the parties entitled to these several 
charges would in the event of the estate ulti­
mately proving deficient, be bound to abate 
ratably. Wilson v. Dutton, 22 Gr. 100.

Accumulations - Substitution.]—A testa­
tor set apart a fund as a provision 
for his wife and also for his children until 
majority or marriage. He gave the residue 
of his estate to his children living at his 
death, and directed that it should be divided 
on the death of all of them, lie further direct­
ed that from majority or marriage each child 
was to receive the revenue derivable from his 
share, limited to $0,000 a year each child be­
ing charged with a substitution in favour of 
his or her children Held, in a suit bv the 
eldest soil to recover arrears of his annuity of 
$0,000 a year, that according to the true in­
tention of the testator as disclosed by the 
words of the will : (1) the annuity of each 
child was a charge on the revenue of his own 
share and its arrears, not on the total 
revenue of the estate ; (2l each child was 
entitled from the testator's death to an equal 
share of the net revenue current and accumu­
lated, without regard to the benefits which 
during minority lie received from the fund set 
apart or under other clauses of the will; (3) 
the substitution was confined to the share of 
each child in the capital of the residue, and 
did not extend to the accumulation of its 
revenue. Iteaudry v. liarbeau, [1900] A. C. 
509.

Annuitant's Right to Redeem Mort­
gage. | —The owner of property mortgaged it, 
and then died, having devised one-half the 
property to one son and the other half to an­
other. charging each half with an annuity to 
the testator's widow. One of the sons after­
wards died intestate, and his widow paid off 
the mortgage and took an assignment to her­
self:- -Held that the one annuity not being in 
nrroar, and the assignee of the mortgage being 
willing to pay the arrears of the other an­
nuity. the testator’s widow could not insist on 
redeeming the mortgage. Long v. Long, 10 
Gr. 239. 17 Gr. 251.

Apportionment —Shares in Proportion to 
Legacies and Annuity.]—The surplus from 
the sale of testator’s lands, after pay­
ment of legacies, was to be divided 
amongst the legatees in proportion to the 
other sums liequeathcd to each. One legacy 
was of $200. and an annuity ; and the 
legatee died within a year after the testator: 
—Held, that her personal representative was 
entitled to a proportionate part of the an­
nuity ; and that her share of the surplus was 
to be based on the $200, plus this sum. 
Woodsidc v. Logan, 15 Gr. 145.

Ascertainment of Sum to be Set 
apart. |—P. having an estate estimated at 
£00.000 by will provided that after payment 
of the debts and certain pecuniary legacies, 
a sum sufficient to secure an annuity of £500 
during her life should lie invested for the use 
of his widow : that £5,000 should be invested 
for each of his four daughters ; and that the 
residuary estate should lie divided equally 
among testator’s three sons, .1,. P., and \\\, 
when W., the youngest, should attain majority. 
And in case the value of the estate should not 
prove sufficient after providing for the an­
nuity and the daughters’ portions, to produce 
£7.000 for each of the sons, then a ratable 
reduction should he made from the share of 
each child, lie also directed that after the 
decease of his wife the sum set apart for m- 
euring her annuity should he equally divided 
amongst his children. He provided that in 
case his sons desired to continue his business 
his executors should afford them facilities 
therefor, and should sell to them at a fair valu­
ation the store and stock-in-trade. Stock was 
being taken at the time of his death, and the 
goods in hand were, in accordance with his 
custom.. valued, by adding 75 per cent, to their 
sterling price, at £13,990. The sons J. and P. 
having agreed to continue the business, were 
charged in the books with that sum. The 
estate proved to be of only one-half the value 
at which it was estimated at testator’s death, 
so that there was insufficient, without taking 
into account the value of the stock, to realize 
the widow’s annuity and the portions for the 
daughters. The valuation of the stock was 
proved to be about twice its actual value, and 
no actual consent had been given by J. and 
I’, to be charged with it at its estimated 
value ;—Held, that there had been no absolute 
sale of the stock to them and that they were 
only chargeable with it at its actual value : 
that the sum required to be set apart 
to raise the annuity for the widow, who had 
died, and which should he divided among nil 
the children, and not go to tin- eons as part 
of the residuary estate, was such a sum as, 
being invested at six per cent, per annum, the 
legal rate at the time of testator’s death, 
would produce £500 per annum. Paterson v. 
McMaster, 11 Gr. 337.

Bond for Annuity—Legacy.]—Where a 
testator had bound himself by bond to pay to 
his mother £12 10s. annually, and devised part 
of his lands to his brothers on condition that 
they should pay to his mother £12 10s. per 
annum, and pay all his just debts, and made 
them his executors:—Held, that at law the 
legacy could not be considered as a satisfac­
tion of the annuity, and that the mother was 
entitled to both. Co le v. Cole, 5 O. S. 744.

Charge on Land. |—One W. devised his 
farm to his wife during widowhood, provided 
that she pay to his mother $20 a year during
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:md to his brother W. the same: and 
o' marriage or death of his wife, he willed 
tli"i tin- property should lie sold, and the pro- 

! lie divided between the children of his 
' • r- and sister:—Held, that the will cre-
iii 1 mi chnrge upon the land, and that the 

ni- hml no power to distrain. Clifton 
v. Ryan. 20 U. C. It. 0.

X testator gave his son A. his board and 
l"'li.,irur and £.ri a year during his natural life, 
lie i-'d to his eldest son a portion of his 
r I estate on condition of his paying A. £3 

of the £ô a year. He further devised nn- 
i r portion of his real estate to his wife 

f i l r life, and then to his son It., on con- 
i - that It. should pay the balance of £2 a 
v i and keep his son A. in hoard and lodging 
during his natural life:—Held, that the an­
na.r. to A., though chargeable against dif­
ferent parties, was not separable. (2) That 
tie' intention of the testator was to provide 
f r A from the time of the testator's death, 
i. I that lt.'s land was chargeable with such 
f-' ' year, and the board and lodging from 
H it time, notwithstanding the tenancy for life. 
-1/" v. Lindsay, 10 P. It. 432. But see 
al'o S. C„ 11 O. It. 520.

Personal Liability of Devisees.]— 
Where a devise of real estate is made subject 
to the payment of an annuity, and the devisee 
accepts the devise, he will be deemed to have 
ii'-umed a personal liability to pay the amount, 
xxhirh will l»e enforced by the court. Carter v. 
Carter, 20 Gr. 232.

Distributive Share and Annuity.|—A
te tator by his will and codicils, devising his 
real estate. &e., to G. II. M. and B. M. trus­
te- and the survivor of them, and the heirs 
"f 'm il survivor, gave his widow an annuity 
and iirovided that, when his son should at­
tain the age of twenty-one his trustees should 
i "fivey to him one-half of the estate and the 
r- 'idue when he should attain thirty, subject, 
however, to the annuity. He also provided 
ti n if his son should die before attaining the 
le - of thirty, the said trustees or trustee 

>!"’Uld hold “the said real and personal estate, 
moneys, and securities, or so much thereof as 
shall remain in their hands, in trust to dis- 
ti'ibiiti- the same according to the Statute of 
IjMributions.” The last codicil appointed G. 
i T and G. li. and the survivor of them.
iind the heirs, executors, administrators and 
aligns of such survivor new trustees and exe­
cutors in place of G. H. M and B. M.. with 
tin- -aine powers. The son attained the age 

twenty-one. received half of the estate, and 
died before attaining the age of thirty un­
married and without issue:—Held, that the 
xxidow was entitled to her annuity ns well as 
h-r share under the Statute of Distributions: 
but that the testator, having treated the real 
and personal estate ns a blended fund to he 
distributed, she was not also entitled to dower, 
and that she must elect between the distribu­
tive share and the dower. Re Quimby, Quint- 
' y v. Quimby, 5 O. It. 738.

Duration.!—A testator gave to his wife 
•S.'iti a year in lieu of dower, and directed that, 
;f she should have a child to the testator, the 
annuity should he increased to .$100. so long 
• < both lived and ns the annuitant remained 

" testator’s widow. In a subsequent part 
"i" the.will he directed that if such child should 
live till fourteen he should be put to trade 

“ and pay stopped when of age, shall $100:"

—Held, that the widow was entitled to the 
annuity of $loo absolutely until the child was 
twenty-one. provided the child lived so long 
and the widow remained unmarried : and that 
in case the child should die before twenty-one. 
or the widow should marry, the amount was 
thenceforward to he reduced to $00 a year 
for the remainder of her life. Ilatcman v. 
Itatimun, 17 Gr. 227.

A testator, by his will, provided ns follows: 
“I give and devise to my four daughters” 
(naming themi. “an annuity of $120 jier 
year each, to be paid one year after my de­
cease. and to he for the period of their na­
tural lives. Also to my two granddaughters 
(children of a deceased daughter t. an annuity 
of $00 each, to be paid annually. . . .
which annuity will expire at the death of my 
last daughter. In the event of the death of 
any of my daughters, the annuity which she 
received during life to be equally divided 
amongst her children until the decease of my 
last daughter, share and share alike. In the 
event of the death of my last surviving daugh­
ter, the annuities are immediately to cease, 
and the amount of real and personal estate 
in the hands of the executors is to be equally 
divided amongst my grandchildren, provided 
they are not lazy spendthrifts, drunkards, 
worthless characters, or guilty of any act of 
immorality." One of the granddaughters 
named married and died, leaving an infant 
child, and her husband was appointed ad­
ministrator of her estate:—Held, that each 
annuity given was to continue to the death of 
the last surviving daughter, and that the an­
nuity of the deceased granddaughter from the 
time of the last payment to her until the death 
of the last surviving daughter was payable to 
her proper personal representative for the 
benefit of those who were, according to law, 
entitled to her estate. Held, also, that the 
words "to be equally divided." were equivalent 
to a direction to “ pay and divide." and that 
the interest taken by the deceased grand­
daughter. in the property to be divided by the 
executors, was a vested interest subject to lie 
divested by the clause as to lazy spendthrifts. 
&c., which clause was not a condition precedent 
hut rather in the nature of a condition eubse- 
quent. and that her personal representative 
became entitled to her share. Woodhill v. 
Thomas, 18 O. It. 277.

-------- During Widowhood.]—See Cotcan v.
Allen, 20 S. C. It. 202. post IV. 10.

Interest on Arrears.]—J. S. by his will 
gave his wife E. S. an annuity of $2.000 a 
year, and charged it on his estate. After his 
death E. S. the annuitant. C. E. S. and M. A.
5., two daughters, and W. A. 8. and G. E.
5.. two sons, entered into an agree­
ment whereby the annuity was charged on cer­
tain real estate and other property, and the 
sons covenanted to pay it, and the executors 
of J. S. transferred all their interest as exe­
cutors in all the estate of J. 8. to the said 
sons, subject to the said charge. Subsequently 
all parties joined in borrowing $10.000 on 
mortgage of part of the property for the pur­
pose of reconstructing the buildings, the an­
nuity being postponed to the mortgages. XV. 
A. S. and O. E. S. nfterxvnrds became insol­
vent. and B. became assignee in insolvency. 
The annuity fell into arrenr for several years, 
and E. S. died having made a will by which 
she devised all her estate to C. E. 8. and M. 
A. 8., who brought an action against B. to
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Lave a lien declared on the property for the 
amount of the arrears of the annuity. On a 
reference to the master be fourni that they hud 
the right to muintuin the action, and set­
tled the amount of the annuity due. and al­
lowed interest for the six years preceding ac­
tion brought:—Held, that It. S. O. 1*77 c. 
50, ss. -Oil and 207, under which the interest 
was allowed, is not applicable to cases where 
a recovery is sought not against a defendant 
IH-rsoiiully, but against Ins estate, and follow­
ing Booth Coulton, 2 Gilt. 520, that except 
under extraordinary circumstances upon par­
ticular grounds suggested of hardship or pe­
culiarity, interest is not to be allowed upon 
the arrears of an annuity. In this case, under 
any circumstances, the award of interest could 
not be upheld as against the assignee in in­
solvency. Held, also, that the expense of 
some llooring, lathing, ami plastering, was 
properly charged against the defendant, as 
W. A. 8. and G. E. S. had covenanted to keep 
the houses tenuntublc, and these repairs were 
made because the tenant threatened to leave. 
Held, also, on the evidence in this case that 
the master was right in disallowing a large 
set-off brought in by the defendant over and 
above the sum of $10,000 allowed for recon­
structing the buildings, kinurr v. liudcnach, 
1U O. K. 131.

Interest on Fund—Ucsort to Corpus.]— 
A testator by his will directed his executors 
“ to take as much of my estate and moneys 
to be put to interest as will make $200 of in­
terest per year, said amount of .>200 to be 
paid !<» my beloved wife . . each and every 
year of her life, said $200 to be paid by my 
executors to my beloved wife on the 1st day 
of January next after my decease, and every 
subsequent payment to be paid on the 1st day 
of January in each and every year thereafter 
• . At the death of my said wife said
principal to be equally divided between my 
brothers." There were specific devises of some 
real estate and chattels, and the residue was 
not sullicient to produce $200 a year:—Held, 
that the widow was entitled to #200 a year, 
and that the corpus of the estate should be 
resorted to if necessary for that purpose. 
Kimbull v. Cooney. 27 A. It. 452.

Lunatic—Charge on Land — Arrears.]— 
A testator who died in 1872, by his will de­
vised land to two of his sons, their heirs and 
assigns for ever, subject to the payment of 
SF2UII per annum for the benefit of another son 
ta lunatic) for his life, payable to the person 
who might be his guardian. Payments were 
made to the mother for the support of the 
lunatic son from 1880 to 1881), the last of 
which was made in February, 1880. The 
plaintiffs were appointed committee for the son 
in Ih'cember, 1808:—Held, that the annuity 
was charged on, and that the right to recover 
out of, the land was not barred as to future 
payments. Hughes v. Coles, 27 Ch. D. 231, 
followed. Held, also, that the payments made 
were discharges pro tunto of the annuity. 
Held, also, that as the son was under dis­
ability until the plaintiffs' appointment, and 
as the action was brought within twenty 
years they were entitled to recover the annu­
ity from February. 1800. and the annuity be­
ing an express charge on the land it might be 
sold to satisfy the arrears. Trust and Guar­
antor Co. v. Trusts Corporation of Ontario, 31 
O. It. 504.

Occupancy—Caretaker.] — S. M. had be­
come entitled under T. C. S.’s will to certain

property called “ Clark Hill.” of which T. C. 
s. was owner when he died, and also to an un­
divided interest in certain other property of 
which T. C. 8. was tenant in common. He 
also became entitled to a legacy under the fol­
lowing clause of A. II. S.'s will: “ I will ami 
direct that so soon us S. M. . . . can and 
does take actual possession of the real estate 
and property . . . under the will of T. ('. 
8. . . . my executors . . shall . . . 
so long as he remains the owner and actual 
occupant of the said real estate pay over to 
him . . . the annual sum of $2.000 to en­
able, &c. : — Held, that this clause, read in 
connection with the will of T. (' S.. referred 
only to the land of which T. C. S. was abso 
lute owner, and not i" the land be owned aa 
tenant in common. Held, also, that actual 
possession and occupation of the land by S.
M. was consonant with and satisfied by the 
possession of a servant or caretaker, or even 
a worker on shares, and that S. M.'s temper 
ary absence from the mansion house on the 
property, which was kept furnished and in 
charge of a servant, did not create a forfeiture. 
lfMifMN x. Mteklsm, 18 O. B. 481

—------ 1"m Major.] — T. C. 8. devised
his estate of Chirk Hill, with the islands, 
lands, and grounds appertaining, to his 
nephew M. M.'s grandmother, by her will, 
directed her executors to pay him $2,000 a 
year so long as lie should remain the owner 
and actual occupant of Clark Hill, "to en­
able him the better to keep up, decorate, and 
beautify the property known as Clark Hill 
and the islands connected therewith:"—Held, 
that the expropriation, under an Act of the 
legislature, of part of the Clark Hill estate, 
did not in any way affect M.’s right to this 
annuity, and therefore in awarding compensa­
tion to M. for the lands expropriated the arbi­
trators properly excluded the consideration of 
any contemplated loss by M. of this annuity. 
A failure by M. to reside and occupy would 
be in the nature of a forfeiture for breach of 
a condition subsequent, and his right to the 
annuity would continue absolute until some­
thing occurred to divest the estate which must 
be by his own act or default ; the vis major 
of a binding statute could not work a forfei­
ture. Vpon the evidence the court refused to 
interfere with the amount of compensation 
awarded. In re Mavklem and Commissioners 
of the Aiagura falls Park, 14 A. It. 20.

Payment out of Corpus.]—Where the 
testator directed his executors to invest in 
good securities such a sum as would pay an 
annuity thereby bequeathed, and the income of 
the fund was insufficient to pay the annuity: 
—Held, that the annuitant was entitled to be 
paid the deficiency out of the corpus or capi­
tal. Anderson v. IJougall, 15 Gr. 405.

A testator bequeathed the annual income of 
nil his estate, real and personal, to his widow 
during widowhood, subject to the pn.vment of 
$1)10 a year to his father, and after the death 
of his father to his mother, and after the death 
of both his father and mother, the said an­
nuity of $100 was given in equal shares to
N. and J.. a sister and niece of the testator, 
and he thereby made this annuity to his father 
and mother, and also the annuities to X. and 
J.. ft charge upon all his real estate; and di­
rected his executors and trustees to pay or 
cause to he paid the net annual income of his 
estate ("after payment of the annuities ns 
aforesaid") to his wife absolutely during
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v Miiwhood :—Held, that in the event of the 
ii.i ..in.* .if the estate proving insufficient to pay 
i!,.• annuities, the annuitants were entitled to 
imvo the <ame raised out of the corpus of the 
estate. Jonva v. Jonc*, 27 Ur. 317.

.1 It. died on the 3rd August, 187*5, leaving 
n will dated *5th August. 1871). and a codicil 
.Ir i _'l>t July, 187*5. By the will he devised 
:.. ms widow an annuity of $10,O*K) for her 

which he declared to be in lieu of her 
ili.wer. This annuity the testator directed 
should he chargeable on his general estate. The 
testator then devised and bequeathed to the 
executors and trustees of his will certain mil 
and personal property particularly describ- 

■i ine schedules marked respectively, A. B. 
i . 1». and E, annexed to his will, upon these 

viz. : Upon trust during the life of his 
. to collect and receive the rents, issues, 

i i in reof w hich should be, and he 
t .ken to form a portion of his “ general es- 

." and then from and out of the general 
i-iate, during the life of testator’s wife, the 
executors were to pay to each of his five 
d.iin:liters the clear yearly sum of $1,(500 by 
equal quarterly payments, free from the debts, 
.■.■nil-nets, and engagements of their respective 
husbands. Next, resuming the statement of 
il." trusts of the schedule property specifically 
given, the testator provided, that from and 
after the death of his wife, the trustees were 
 Meet and receive the rents, issues, divi­
dends, and profits of the lands, &c., mentioned 
in tlie said schedules, and to pay to his daugli- 
: r M. A., the rents. &c„ apportioned to 
her in schedule A ; to his daughter E. those 
mentioned in schedule B ; to his daughter M. 
these mentioned in schedule C; to his daugh­
ter A. those mentioned in schedule U ; and 
to his daughter L. those mentioned in 
schedule E ; each of said daughters being 
charged with the insurance, ground rents, 
rates, and taxes, repairs and other expenses 
"i "f incidental to the management and up­
holding of the property apportioned to her, 
and the same being from time to time deduct­
ed from such quarterly payments. The will 
i h directed the executors to keep the prop­
erties insured against loss by fire, and in case 
"> '"tal loss, it should be optional with the 
persons to whom the property was apportioned 
h> the schedules, either to direct the insurance 
money to be applied in rebuilding, or to lease 
the property, it then declared what was to 
I"- thine with the share of each of the dnugli- 
t t' in case of her death. In tly> residuary 
t-'huise of the will there were the following 
""'■«Is: "The rest, residue, and remainder of 
my -aid estate, both real and personal, and 
whatsoever and wheresoever situated. I give, 
ci"\i-. , and bequeath the same to mv sajd ex- 
‘‘'■niprs and trustees, upon the trusts and for 
lb- intents and purposes following.” lie then 
- ■ out of the residue a legacy of $4,000 to 
IfIs brother D. It., and the ultimate residue he 

i"'l lo be equally divided among his child­
ren upon the same trusts with regard to his 
daughters as were thereinbefore declared with 
11 11 to the said estate in the said schedules
""■ni Mined. The rents and profits of the whole 
• ' left by the testator proved insufficient, 

paying the annuity of $10,000 to the 
v "l .w and the rent of and taxes upon his 

" in L., to pay in full the several sums of 
>1 ni H i a year to each of the daughters during 

life of their mother, and the question 
'■ -'"I on this appeal was, whether the execu-
! ' and trustees had power to sell or mort­
gage any part of the corpus, or apply the

funds of the corpus of the property, to make 
up the deficiency :—Held, that the annuities 
given to the daughters, and the arrears of 
their annuities, were chargeable on the corpus 
of the real and personal estate subject to the 
right of the widow to have a sufficient sum 
set apart to provide for her annuity. .Union 
v. Leicin, 5 8. C. It. R14.

Several Annuities.] — A testator, after 
directing payment of his debts, and funeral 
and testamentary expenses, disposed of the re­
sidue as follows :—" Secondly, I give to my 
wife $100 annually, during her natural life, 
or so long as she may remain my widow, the 
said sum to be received and accepted by her 
in lieu of dower, the said yearly allowance to 
be a lien upon my real estate, and to be paid 
my said wife as she may need it either quart­
erly or half-yearly." lie then directed his ex­
ecutors to sell his farm and all his personal 
property except that previously disposed of, 
and out of the proceeds: first to pay his debts, 
&e., as aforesaid : and to divide the balance 
then remaining between bis sons, subject to 
each of them securing to their mother an an­
nual payment of $50 during her natural life, 
the security to be satisfactory to her and his 
executors :—Held, that there were sufficient 
points of difference lie tween the first annuity 
and the subsequent ones, to make it apparent 
that the several annuities in favour of the 
widow were intended to be cumulative. Ed­
wards v. Rearson, 4 O. It. 514.

Unregistered Agreement Creating 
Charge on Land Votin'—Registry Act.]— 
A testator by his will directed his executors 
to pay his widow an annuity for the support 
and maintenance of one of his sons until he 
became of age; and he also directed that if 
there were not sufficient funds therefor, it was 
to be a charge on separate parcels of land 
severally devised to three of his other sons. 
There were sulficient funds in the executors' 
hands for the payment of the annuity, but by 
an agreement, tor valuable consideration, 
made between the widow and the devisees of 
iii" lands, it was agreed that tin- annuity 
should not be paid out of the moneys but 
should be a charge upon the lands, the inten­
tion being that the moneys should be kept in 
hand for the payment of a legacy payable to 
the first named son on his attaining his ma­
jority. A sale was subsequently made by one 
of the sons of the parcel of land devised to 
him, the purchaser being Informed as to an 
agreement having been entered into with re­
ference to the annuity, but being at the same 
time told that it in no way affected the land, 
merely creating a personal obligation to pay 
the annuity, and he made no further inquiry 
with regard to it:—Held, that the purchaser 
could not be deemed to have purchased the 
land with actual notice of the contents of the 
agreement so us to be affected thereby. Cool- 
idgv v. A vison, 31 U. It. 154*J.

4. Conditions.

Abstaining from Intoxicants and 
Cards — Obedience to Mother—Industry.] — 
Testator, after granting to his wife a life es­
tate in certain land, devised the same to his 
■on, subject to the following conditions : 
" First, that he abstain totally from intoxicat­
ing liquors and card-playing. Second, that he 
be kind and obedient to his mother. Third,
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that lie lie Known among his friends ns nn in­
dustrious man ten years after the death of his 
mother. Should he fulfil these above men­
tioned conditions I give and devise to him to 
hold to his heirs and assigns for ever the said 
lot. Should my son Michael not fill to the 
letter these conditions, then he shall have no 
right or title to the use of the said property 
«hiring or after his mother's lifetime. Hut [ 
will and bequeath said half lot to my grand­
son J.. to hold to his heirs and assigns for 
ever:"—Held, (1) that the three conditions 
were conditions precedent up to the time of 
the mother's death, and that conditions one 
and three were conditions subsequent for ten 
years after the mother’s death. (2) That 
either the use of intoxicating liquors or the 
playing of cards would he a breach of the first 
condition, i.'ii That the first condition was 
valid and was not too vague or indefinite for 
trial or adjudication by the court : and having 
been broken the son's title failed in so far as 
the condition was precedent, and was forfeited 
in so far us the condition was subsequent. 
Semble, that conditions two and three were 
valid, and not too vague or indefinite for trial 
or adjudication by the court. Held, also, that 
although the son was one of the heirs-at-law 
it was not necessary to shew that he had no­
tice of the will or the conditions in it, for he 
had possession of the land as devisee under the 
will from his mother’s death until his own. 
Jordan v. Dunn, 13 <». It. 2117. 15 A. It. 744.

Such a condition as the first could not fairly 
be interpreted to preclude the use of intoxi­
cants for purely medicinal purposes, S. V.. 
15 A. It. 744.

Acquisition of Property.] — See Rc
Sproule, Sharp v. Sproulc, 17 O. It. 334, post

Assuming Name and Arms. |—-The de­
vise was to one C\. subject to a condition that 
lie should within two years take the name and 
arms of testator, in default of which, or in 
ease of his death before testator, there was a 
<levise over to one 1).. through whom the plain­
tiff claimed. The evidence of facts necessary 
to shew the effect of this devise not being 
dear, a new trial was granted, with costs to 
abide the event, on condition that both parties 
should admit the seisin of the testator. Nich­
olson v. lturkholder, 21 U. C. It. 108.

Claim to be Made.]—Testator devised 
lands to his brother's two eldest sons “ in case 
of their coming to Canada and claiming the 
same:"—Held, that, though the devisees took 
as joint tenants, yet that either of them by 
coming to Canada could entitle himself to his 
moiety. Hue d. Met! ill is v. Motiillvray, 9 U. 
C. 11. 9.

Division of Other Property.] -Testa­
tor. by his will, in 1842, devised the land in 
question, lot .'17, to his son J„ and to the plain­
tiff, Alexander, another son, lot .‘12. but direct­
ed that if J. should prefer lot .'$2 he should 
take it. and the plaintiff should then have lot 
37. By a codicil he declared his will to he, 
that if his son Allan should not take holy 
orders as he intended, then he should have lot 
37 and J. lot 32. and the plaintiff the west 
half of lot 31 : and he added. “ the one brothec 
may change or sell to the other with consent 
of the major part of the executors, but not 
out of the family: but should Allan not divide, 
or give over in full an equal portion of the 
house iu St. Paul street, Montreal, as was his

mother's intention, as appears by her last will, 
in which case I order and devise, that my said 
son Allan shall only receive of my property 
what has been willed to him in my last will, 
then this codicil to be null and void." The 
will of Mrs. Macdonell referred to was made 
in t'pper Canada, in 1K2H, and devised the 
house mentioned to her son Allan, “with 
power to give an equal share to his sisters 
Helen, Catharine, and Harriet, and to his 
brother John.” After the testator’s death J. 
elected to take lot 32. Allan never took holy 
orders, but he bad not divided the property in 
St. Paul street, but on the contrary had treat­
ed it as his own, and having mortgaged it his
Interest was sold under a judgment to the 
mortgagees, who subsequently procured a re­
lease from the brothers and sisters named in 
Mrs. Macdoncll’s will, of their interest, and 
obtained a judgment of distribution in Lower 
Canada. It was proved by two advocates 
from Montreal, that by the law of Lower 
Canada the will of Mrs. Macdonell vested an 
equal interest in the land in Allan and his 
brothers and sisters named:- Held, reversing 
19 U. C. It. 130, that the event upon which 
the estate was to become divested from Allan 
and to devolve upon the plaintiff had not hap­
pened ; or, in other words, that the condition 
upon which Allan held the estate had not 
Iwen broken. Macdonald v. Macdonell, 2 E. 
& A. 341.

Formation of Partnership—Predecease 
of Intended Partner.]—A testator by his will 
directed that “ ns soon as conveniently may 
be after my decease, a partnership he formed 
by my two sons ... in which partnership 
and firm m.v two sons shall he equal partners 
in every particular, and sharing equally in 
the profits of the same. To the said firm so 
to be formed I give and bequeath as partner­
ship assets, the building." &c. The testator 
then proceeded to give and bequeath to the said 
firm certain specific lands and personal prop­
erty. ami ultimately the whole of his residuary 
real and personal estate. After the death <>f
one of his said sons, who predeceased him, he 
made some codicils to his will, in which he re­
ferred to the above portion of bis will and re­
voked some of tin* bequests to the said firm, 
but otherwise ratified his will :—Held, that 
the formation of the partnership as directed 
was a condition precedent to the vesting of 
the gifts and bequests above mentioned, and 
that, as one of the two sons predeceased the 
testator, there was an intestacy as to them. 
McCollum v. Riddell, 23 O. R. 537.

Legatees to Work on Charged Land.]
—W, 0. by the third clause of his will de­
vised and bequeathed the residue of his estate
to his wife, four sons, and two daughters, the 
devise and bequest being subject to the condi­
tion that they should all unite in paying to 

! the executors before the 1st January, 1877, 
the sum of $1,900, and the same sum before 
the 1st January. 1882, said sums to pay the 
shares of two of the sons, Alexander and Dun­
can. By the fourth clause he gave the sum of 
.81.000. without condition, to each of his sons, 
Alexander and Duncan. By the fifth clause
In- devised to his sons Douglas and Robert 
Oliver two hits, and after giving several lega­
cies to his daughters, he proceeded : “ and fur­
ther, that Alexander and Duncan work on the 
farm until their legacies become due.” Alex­
ander left the farm in 1871, and entered into 
mercantile pursuits :— Held, reversing 0 A. It. 

1 595, that the direction that Alexander should
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w : mi the farm was a condition precedent 
' right to the legacy of #1,990. Oliver 
V. Ihnulson, 11 8. C. U. 100.

Maintenance.]—A testator, seised in fee 
I, d< \leed it to his eon on condition that 

liM'i-rted ilie plaintiff during her life, and 
i >ni> should he mistress and have control 

!i dwelling house on the land :—Held, that 
i I'Mik tlie land conditioned for the main-

i. i.i c of the plaintiff during her life, but 
tli.it au title was conferred upon her under 
v\ lish she could bring ejectment, the control 
ini. ndi'd being merely the domestic manage- 
iio'in, not the ownership of the house. Grant
V l/i L> nnuu, 10 C. P. 395.

Maintenance of Child—Subsequent hu­
ll I A testator bequeathed hia chat*

i and #1.500 to his widow. His estate he 
'i i'c ted to be sold and the $1,500 to be paid 

"i* the proceeds. After providing for the 
invent ment of the estate, he proceeded: “the
V r interest accruing from the same to lie 
paid over to my said wife yearly for the term 
of six years, or until my son shall become 
i v,.'iii,v one ; full. It is my will that the above 
n .nit ioned gifts and bequests to my wife shall 
i given to her in lieu of dower, and on the 
further condition that she will clothe, main-

. and suitably provide for my said son un- 
'.I " shall become twenty-one; tith. It is fur-
ii. '-r m> will that on the coming of age of m.v

my executors shall pay over to him 
! . whole of the principal sum of money re­
maining in their hands after satisfying the 
a w expenses and legacies ; 7th. In case my 
i-.'id son should die liefore coming of ago. then 
!. money so remaining ns above, and to which 
lie would then be entitled, shall be paid over 
to n.\ two eldest brothers." The son died un-
• 1*'r twenty-one :—Held, that all the gifts to 
'1 • widow were upon the condition of main­
taining tlie son ; but the condition having be-
* ; * impossible of performance by the son's

h. the gifts were denuded of the condition. 
Held, also, that the testator's brothers were
not entitled t*. payment of the capital until
th" time at which the son would have attained 
the age of twenty-one if he had lived : and in 
tli meantime the widow was entitled to the 
inouïe. Graham v. Boulton, 9 O. It. 481.

Marriage of Widow.]—A testator ap- 
P" M"d his wife executrix, and gave her cer- 

I'gacies, provided she remained single, 
h I in the event of her marrying again made 

r disposition of his estate, and appointed 
a'."iher person his executor. An assignment 

a mortgage made by her and her husband 
i n r her second marriage was held to pass no 
interest. Conron v. Clarkson, 3 Ch. Ch. 308.

I.. devised lands to his widow. “ provided 
■" does not marry or misbehave.” and to his 

> ' nfter his wife's death :—Held, that the 
' low's estate was not absolutely determined 
: her again marrying : the party next entitled 
1 ' having claimed the estate. Leech v. 
A"-/-. 11 Gr. 572.
iv' "vJ utcan Vl 20 S. C. R. 292, post

Marriage with Approbation.]—A tes- 
1 1 '1 "" devised his property in trust amongst 
"iIkt things, to pay his son an annuity of 

and in case of his marrying with the 
: probation of the trustees, then they were to 

! certain specified property, or to convey 
the same for the separate use of the wife dur­

ing her life, subject, if the trustees thought 
best, to the payment of such annuity to the 
son. and after the death of the wife then to 
the use of the children of the marriage or their 
issue, with a proviso *' that the trusts in fa­
vour of such wife and children shall not arise, 
iinr shall the approbation of my said trustees 
of such marriage be presumed or provable un­
less my said trustees shall by deed declare the 
said trusts in favour of such wife and child­
ren." The son married, but no declaration of 
trust in accordance with this proviso was 
made :—Held, that a declaration by deed was 
necessary to give tlie wife or children a locus 
standi in court, and that evidence of conduct 
on the part of the trustees tending to shew 
their approbation of the marriage was insuffi­
cient. roster v. Patterson, 15 Gr. 429.

Marriage.] — A testator devised all his 
real estate to his two daughters and a grand­
daughter “ during their lives or the lives of 
any one of them, for their support : and in 
case of the marriage of any of them then to 
those above named remaining unmarried." and 
after their decease the property was lo Iw 
sold for the benefit of all his grandchildren. 
At the time of his death all were living ami 
unmarried ; subsequently one of the daughters 
married, but became a widow, the other 
daughter died unmarried and intestate, and the 
granddaughter afterwards married (in 1894» : 
—Held, reversing 15 Gr. 413, that on the 
marriage of the granddaughter, the property 
was to be sold and distributed among the 
grandchildren. Wright v. Church, 19 Gr. 192.

Occupation — Maintenance.]—A testator 
devised all his real and persona I estate to his 
wife for life ; and upon her decease his real 
estate to bis daughter for life, remainder to 
her son in fee ; with liberty to the daughter 
and her husband to occupy the land, provided 
they supplied his widow with a comfortable 
support and maintenance out of the same dur­
ing her life, and if they did not do so to her 
satisfaction, the executors should have power 
to sell or lease the land :—Held, that the duty 
of supplying the widow with maintenance was 
conditioned upon the parties occupying the 
land ; and a sale effected by the executors in 
default of their supplying the widow with such 
support, although not occupying the land, was 
declared void. Dougherty v. Carson, 7 Gr. 
31.

---------Temporary Interruption.]—A testa­
tor, amongst others, made the following be­
quest, in favour of his housekeeper, “ And fur­
ther, for her, the said H. I’., to have her own 
free will to stay on the premises I now at this 
time enjoy and possess, and for her to have a 
quiet home and maintenance as long as she 
may think good to hold to the said privilege 
■—Held, that II. V. had not forfeited her right 
to the provision by merely ceasing for a time 
to avail herself of her intended benefit. IIcsp 
v. Bell, 19 Gr. 412.

Payment of Legacy.]—A testator devised 
100 acres to his son It., for which he was to 
pay the executors, by instalments, a sum which 

| was to be invested for the benefit of another 
son, T.. on bis attaining twenty-one. The tes­
tator further declared that should It., “neglect 
or refuse to pay the aforementioned sums in 
the manner specified, then it should be in the 
power of the executors to dispose of fifty acres 
of the said land for the benefit of T.. or to 
give him T., a deed for fifty acres of said lot ;



7555 WILL. 7556

which fifty acres shall he such part of the said I 
lot as the executors shall see fit.” The legacy 
was not paid, and the executors conveyed fifty 
acres to T. : -Held, notwithstanding such de- | 
fault in payment, that upon It. paying the 1 
amount due for principal and interest on the 
footing of the legacy lie was entitled to a re­
conveyance of the fifty acres. Carson v. Car- 
son, ti Ur. 308.

A testator devised land to his eldest son, J., 
for life, and after his decease without issue to 
his grandson, the pin ini ill", in fee. Ry a codi­
cil lie declared that if J. should “after three 
months after my decease ” deposit in the hands 
of any person to he chosen by plaintiff's par­
ents 111HI. to lie invested for nluintiff's benefit, 
then the land should go to ."!. in fee:- Held, 
that payment of the £100 within a reasonable 
time after three months from testator’s de­
cease was sufficient : and that “after” should 
not be read as “ within.” Qua*re, whether 
under the codicil the parents could have di­
rected payment of the £!• m» to themselves. 
Hyland v. Throckmorton, 20 V. C. It. fit 10.

See I iii ml a v. Maloney, 11 ('. 1'. 143. pout 
IV. 5.

Payment of Mortgage.)—Where land is 
devised upon condition that a mortgage there­
on be paid by the devisee, and the devisor pays 
off the mortgage, the devise is good, such n 
condition being a condition subsequent. Mc­
Kinnon v. Lundi/, 24 <>. it. 132, '21 A. it. 
500. Reversed on another point by the su­
preme court, sub nom. Lundy v. Lundy. 24 S.
C. It. 050.

Possibility — Re-entry. |—On 20th Sep­
tember, 1844. ,1. I*‘ It. by deed bargained and 
sold. &c., to tbe municipal council of I), dis­
trict, in consideration of five shillings, a cer­
tain lot for the purpose of erecting thereon a 
school house for the use of the 1». district. 
Hahendum, for the purpose aforesaid, unto 
the municipal council forever. The deed was 
subject to a proviso that the said council 
should within one year from its date erect a 
school house for the use of the said district, or 
if the said council should at any time erect , 
any other building save said school house and 
necessary offices, or should sell, lease, alien, 
transfer, or convey the said land, it should he 
lawful for the said J. Ix> It. and his heirs to 
re-enter and avoid the estate of the said muni­
cipal council. .7. Le It. by his will, dated 23rd | 
July, 1847, devised all his real estate to cer­
tain nieces, and died in the year 1848. without 
having revoked or altered said will. The 
municipal council complied with the condition 
by building a school house, and at the time of 
the making of the will, the condition had not 
been broken, but tbe successors of I>. district 
dealt with the land otherwise than was au­
thorized by the deed, and broke the condition. 
The land having lieen sold, a petition was 
filed to have it declared whether the devisees 
under the will of J. Ix» It. or his heirs-at-law 
were entitled to the proceeds thereof : Held, 
that the word "possibility" in It. S. O. 1877 
c. loti, s. 2. includes a " right of entry for 
condition broken.” mentioned in s. 10. and is 
more extensive than the latter phrase ; and 
might therefore lie a subject of a devise, and 
is covered by the general name of '* land." 
And that upon the breach of the condition no 
new estate was acquired, so as to require 
words applicable to after acquired estates to 
be found in the will. The possibility of re­
verter was a contingent interest that existed

in the testator when the will was made, and 
the subsequent breach of the condition gave a 
right of entry by which the contingent interest 
might be converted into an estate in posses­
sion. Held. also, that a “ condition of re­
entry," or condition strictly so called, as dis­
tinguished from a “conditional limitation,” 
is a means by which an estate or interest is to 
be prematurely defeated and determined, and 
no other estate created in its room : and that 
the condition in this case was therefore per­
fectly valid. The devisees and not the heirs of 
,1. Le It. were consequently held entitled to 
the land or the money representing it. In re 
Mel idle, 11 U. It. «20.

Residence with Named Person.] A
I father devised to trustees for the benefit of 

his daughter, an only child, real estate on her 
j attaining twenty one years or marrying, and 

until that period lie directed that she should 
reside with and he brought up under the care 
of his mother, or in the event of the death of 
his mother, then that she should in like man­
ner reside with his sister : and in the event 
of the death of his sister before the period 
named, he directed the trustees of his will to 
place his daughter in some respectable family 
other than that of the child's mother, and 
in case the daughter failed to comply with 
these conditions, lie devised the estate to other 
parties. On a bill filed to obtain the construc­
tion of the will, the court was of opinion 
that although the provisions seemed harsh 

! and cruel, the father bad the power in die- 
I posing of his property to clog it with the 
j condition he had : that a court of equity could j afford no relief ; and that the estate devised 

to the daughter unless the conditions were 
I complied with would be forfeited. I tar is v.
! McCaffrey. 21 Hr. 554.

See Hamilton v. MeKellar, 2d (Jr. 110. and 
Vlarke v. Darraugh, 5 < >. R. 11". post IV. 5,

Residence on Named Property -. 1 n-
, nuity to Keep up Property—Expropriation.] 

—See In re Macklem and Commissioners of 
X in yarn Falls Park. 14 A. R. 20 : Macklem 
v. Macklem, 11) O. R. 482 ; ante IV. 3.

Restraint on Alienation. ]—See ante 
111. 4.

Sober, Steady, and Industrious. ]—The
petitioner in a quieting title application 
claimed title as devisee under a will which 
contained the following provisions : "Second­
ly. I .devise to my son J. F. (the land in ques­
tion i but he is to be known as a sober, steady, 
and industrious man. Thirdly, if at any time 
during the period of five years after my 
death, it appears to my executors, hereinafter 
named, that my said son J. does not remain 
sober. 1 give them power to sell and dispose 
of the said property for such charitable pur­
poses as to them shall seem meet —Held, 
that the power of sale in the will was not 
void for uncertainty, and that the certificate 
of title could only issue subject to such power.
Ri Fob. 8 (». K. is-.».

Steadiness and Respectability.) — X
bequest was made to the son of testatrix 
payable on his attaining twenty-one, provided 
lie continued a steady boy and remained in 
some respectable family until that time, with 
a liequest over if he did not do so. Without 
any reason being assigned therefor, the legatee 
enlisted and served as a private soldier in 
the army of the United States, against the
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ii Confederate States : — Held, that 

ii h,.-I not performed the condition, and 
hi m i ll iu the legacy. l‘cw v. Lel- 
Hi Ur. -IUS.

< . Il oodhill v. Thomas, IS U. It.

Valid and Invalid Conditions. |
\\ ............. is made upon two conditions,

wliiili is void, ihe oilier, lliougn good 
la ng coupled x\ ii Ii i he void one, w ill 

ai'.. !>•' rejected. He Bubeoek, U Ur. 427.

5. 1 unliiigcnt or Vested Bequests and Devises.
Attainment of Majority.]--The devise 

I give, devise, and bequeath unto my 
\X ■■ upon hie attaining the full age

. - ■ ni v Hiu- years, and his heirs for ever,
I -iiigular. Ace., (naming ceriain landsi : 

i > executors are hereby required to make 
"li.ic'er use or benefit they can or may for 

id'aniage of my said grandson during 
i - minority, and to pay him. upon his reach­
ing the age of twenty-one years, whatever the 
-.i d lots may have produced of clear prolit 
'lining the said term of his minority, from 

du> ol the death of my said wife, s." W. 
sunned the testator, but died during his min 

i> llcldj that lie took a vested interest, 
'i iiiMr io his heirs. Mar eon v. Ailing, 
f. I . U. it. 5(i2.

'lin' "ill of I*. M.. dated 23rd October, 
v.s. devised to his third son. W. M. *• when
..... . of age." part of the homestead farm,

ii'ing it. and some personal properly. 11 
.. devised to the eldest son. I’.. " when he 

•in's of age,” the remainder of the liome- 
' ml farm: and proceeded, " out of which 
mi homestead farm. 1 will and bequeath thaï 
v said wife shall have her maintenance and 
•i'l-ort for the term of her natural life, and 

• when my son W. shall come of age to
i 1 for her own use and benefit the new
ii "I house lately erected. I more-

: " ill that my said wife shall dwell in my
ml house. . . and receive the rents and

i' oi the said farm, to bring up and sup- 
mi my said children. . . while she re-
i a- my widow.” The will also provided 

in the stock on the said farm should he 
tor the lienelit of the farm under the 

'• imn of the trustees until 1‘. should come 
Semble, that W. M. took a vested in- 

1 in the land, subject to lie divested on
..... . before coming of age : Held, that

1 " le took at least a contingent and future 
■ - . which might l-e disposed of by deed 

' 1 1 . S. I . V. c. II. s. ii. McConnin v. 
1 "»e. 34 U. C. K. 157.

I’lie testator having devised certain lands to 
" ■«. for his sons, directed these lands to
I*" conveyed to Ills sons on their coming of 

Imt omitted to make any provision for 
th.' application of the rents and profits in the 
in ' .i ii while : — I [eld, that the sons had vested 
' 1 - from tlie death of their father, and

entitled to the rents and profits during 
"ir minority. Dobbie v. Mo t‘her son, 10 Ur.

A bequest of £500 “ to each of the four 
' alien of my brother. G. It., on their nttuin- 

ir 21st year." with a gift over after the 
l .' nient of all debts, charges and bequests :— 
Held, to be contingent upon the legatees re­

spectively attaining their majority. Kuthven 
v. Buthevn, 25 Ur. 534.

A testator by his will gave his homestead and 
certain personalty to his wife, while unmar­
ried. for the maintenance and support of the 
family surviving him. until the members of 
his said family should respectively attain 
twenty-one. and afterwards for the mainten­
ance of his wife for life. He then proceeded 
to give and livqueath all his other real and 
personal estate, not thereinbefore mentioned, 
to his executors in trust to dispose of and 
invest, and “ upon my son Thomas attaining 
the age of twenty-one years, should he lie my 
only child, in trust to pay to him and put 
him in possession of the said residue;” but 
if then, were more children, he directed that 
it should be divided amongst all, in the pro­
portion of one part to a daughter and two 
parts to a son, to be paid to them when they 
should respectively attain twenty-one. He 
then proceeded to devise to his son Thomas 
the homestead, together with the household 
goods. &e., on the decease or second marriage 
of his said wife, should he have attained his 
twenty-first year. And in case his son Thomas 
should not survive him, or attain the age of 
twenty-one, or in case he (the testator) 
should have no other surviving child who 
should attain the age of twenty-one, or in 
case he should have no grandchild, his real 
and personal estate was to be divided in cer­
tain proportions among his brothers and sis­
ters. Thomas, the only child surviving the 
testator, attained twenty-two, and died with­
out issue, leaving him surviving his mother 
who had not married again:- Held. Thomas 
took a vested estate, for that it did not appear 
that tlie testator intended it to he contingent 
either on his attaining twenty-one, or surviv­
ing his mother. Held, also, the testator's in­
tention was, that the gift over should not 
take effect unless Thomas died under twenty- 
one. without leaving a child. Uairdner v. 
(Juirdner, 1 U. it. 184.

Conditional Limitation over. | — Held,
upon the following will, devising certain lands 
to testator's wife for life, " and after her de­
cease then unto her son W. his heirs and 
assigns for ever, provided that the said W. 
will pay all demands that may lie against the 
(testator), by his having signed any promis- 
sory notes with hi- said son w., or any oilier 
sum or sums that lie might he owing on ac­
count of Ins said son \V„ and if his said 
son \V. should make default in paying all |e- 
niunds as aforesaid, "or if any part thereof 
should be collected from any devisee m the 
said will mentioned, then, and in that case, 
he devised the said land to his daughter .Mar­
garet. her heirs and assigns for ever:" that 
\V.. the son, took a Nested estate in remainder, 
with at conditional limitation over to his sis­
ter, in case of a certain event happening ; 
and that his estate could be sold under 5 
Geo. II. e. 7. during the lifetime of his mother. 
Doe d. Jarvis v. t'uinining, 4 U. C. It. 3itU.

Devise to Children of Life Tenant.]
—Testator, after devising certain land to his 
son U. and his wife, and to the survivor of 
them, added, “ after the decease of the said 
U. and his wife. 1 give, devise, and bequeath 
the said lands (so devised to them I to tlie 
children of the said G. and his wife, includ­
ing E.. son of the said U. by his first wife, 
to have and to hold the same to the said child­
ren of the said U. or the survivors of tbeuû
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for ever, share and share alike." G. and his 
wife left two children surviving them. E. died 
before the father:—Held, that the remainder 
in fee vested upon the death of the Inst ten­
ant for life, and that E. therefore took noth­
ing. Keating v. Caumls, 24 U. V. R. 314.

Devise "if living." | —-A will contained 
a devise in trust for the support and main­
tenance of the testator's widow during her 
life or widowhood, with a direction that she 
should have the full right to possess, occupy 
and direct the management of the property : 
ami at her death or second marriage, “ my 
son Thomas, if he lie then living, shall have 
and take lot one. which I hereby devise to him 
his heirs and assigns." The testator then gave 
to his other sons and to his daughters other 
real estate in fee. l|e directed that all the 
said devises " in this section of my will men­
tioned and devised " should take effect upon 
and from the death or marriage of his wife, 
and not sooner. He gave all Ids other lands 
in trust for sale, the rents ami proceeds to lie 
at his wife's disposal while unmarried, and 
after her death or marriage to he equallv 
divided among his said children. At such 
death or marriage all his personal property 
and estate remaining was to he divided <- f 
among his children: Provided always, that in 
the event of any of his children dying without 
issue In-fore coming into possession of his or 
her share "of the pro|s-rty or money hereby 
devised or bequeathed.” the share of such 
child should go equally among the survivors 
and their issue; and in the event of such 
death leaving issue, such issue to take the 
share which would have belonged to the par­
ent if then living: and lastly, he directed that 
in the event of his wife dying before him 
his property should Ik- disposed of at Ids 
death, as thereinbefore directed at her death 
or second marriage, in the event of her sur­
viving him. so far as practicable. Thomas 
died unmarried before his mother:—Held, re­
versing 21) <ir. H!2, and D A. It. 117, sub nom. 
Keefer v. McKay, that the interest devised to 
Thomas was contingent upon his surviving 
his mother. Merchant* Hank of Canada v. 
Keefer. 13 S. C. K. 515.

Devise to Take Effect after Death of 
Life Tenant. |—The will further contained 
a devise of lots two. &c to the testator's sons, 
Alexander, John. Charles and Thomas, their 
heirs and assigns, as tenants in common, and 
a direction that the same should take effect 
from and after the death or second marriage 
of the testator’s widow. There was a proviso 
that if any child died without issue before 
coming into possession of his share, the same 
should go to the survivors. An indenture was 
executed between the parties, conveying all 
the estate. &e„ of those interested to Alex­
ander. John, Charles, and Thomas, after the 
exii-ution of which Alexander and Charles 
died. An Act of parliament was subsequently 
passed confirming this indenture, and declar­
ing that it should take effect from its date, 
and not be affected by the subsequent death 
of any of the testator’s children: and it con­
firmed the estate in John and Thomas as ten­
ants in common, subject to the life estate of 
their mother: with the right of survivorship 
between them in case of one dying before the 
other without issue, before the death or mar­
riage of their mother. After this, and in his 
mother’s lifetime, Thomas died, having, how­
ever. survived his brother John, who died 
without issue:—Held, that Thomas took a

vested remainder in fee expectant upon the 
determination of his mother’s life estate. ,s, 
V.. nub now. Keefer v. McKay, 2!) (ir. 102.

The residue of the estate was directed to lie 
converted, and to be at the disposal of the 
widow for her life, while she remained un­
married, and thereafter to the children. This 
was subject to the above proviso as to com­
ing into possession :—Held, that the children 
took vested interests in the fund, subject to 
be divested on the happening of the contin­
gency mentioned, lb.

Direction for Possession at Named
Age.|- R. C. by his will devised all his per­
sonal estate to his wife. M. S. C„ to be held 
for the interest of his son, A. S. C., when 
lie should have arrived at the age of twenty- 
four years; an annuity to his wife, M. S. 
for life; appointed her guardian to the sun 
in take charge of all remaining money that 
should accrue from all sources; such money 
iu be used for the necessary expenses of 
education. &c., for the son. He desired that 
the wife should have control of all money 
coming to the son till he was of the age of 
twenty-four years, and at that time all rents 
and other property should come into his pus- 
session, except the annuity. He further de­
clared that at ihe death of the wife all rents 
and all interests and all property should pass 
into the possession of the son, to be owned by 
him. his heirs and assigns for ever. In case 
of the death of the wife before the son at­
tained twenty-four another guardian with 
similar powers was appointed. In case of 
the death of the son before his mother, then 
all the property and rents. &c„ were to be 
hers during her natural life, and after her 
death one-half to go to the testator’s relatives 
and the balance to the relatives of the wife, 
she making this disposition before her death; 
but if the son at the time of his death should 
leave a wife or children, then all property 
should be subject to such disposition as In- 
should make at the time of his death:—Held, 
that the will waa sufficient t-> pass all the 
testator’s property, including the land in ques­
tion : that the interest taken by the son was 
a vested one, and was to come into his pos­
session and control on his attaining twenty- 
four, and. following Gairdner v. Gairdner, 1
O. R. 11)1. that the son having attained that 
age the subsequent gift never could affect bis 
interest, which had become absolute. If the 
lands passed by the will, the son and the 
widow joining as grantors could convey such 
title as the testator had. If the lands did not 
pass by the will, the son as heir-at-law and tin- 
widow ns to dower could make title. Re 
Cooke and Driflil. 8 O. II. 580.

Division nt Named Period.1—A testa­
tor, after making apeciflc devisee of certain 
lands, added, “at which time" (i. e.. after his 
youngest son should have arrived nt the age 
of 21 years). “ it is my will that the whole 
of my lands be divided in four equal parts: 
one part of which I give and bequeath to my 
two daughters. A. and R.. the other three 
parts to he divided among my three sons, C.,
P. , and E." Semble that under this devise of 
the residuary estate the devisees took not a 
vested estate, hut a contingent and future 
estate, and that for life only: the estate in the 
meantime vesting in the heir-at-law. Semble,
also, that the heir-at-law would then have 
an estate which would not entitle his 
widow to dower, the estate not being a bene 

| ficial estate of inheritance, but a mere tem-

21
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poriiry imprest of uncertain duration, contin- 
p ... i.i'tiu a distribution being made in pur­
suance of the will. MoClellan v. Meggatt, 7
I . ( It. 554.

A testator devised certain property to trus­
te bold ii in trust for twenty years after
his .1....use ; during that time to pay the in-
emi.'- to his widow and children, naming them.

i Min shares ; and after the expiration of 
i i vNirs to sell and to divide the proceeds 

>':g iiis "said children " in certain shares.
II al.-o devised certain other property to the 
tru- upon trust to sell from time to time 
a- iliey in the exercise of “ full discretion” 
should ih.ok tit. and to pay the iucome to

for Ufa, and upon her decease, t-> 
the corpus among his children, naming 

ti.' m. in certain shares :—Held, that the chil- 
I'-ok vested interests. Kirby v. Jiangs, 

27 \. It. 17.
Where a testator devised his estate, real 

:i" * 1 i ■ rscinnl, upon trust, amongst other 
thing-, for the support, &c„ of his children 

'• y should attain ‘21 or mairy. and so 
soon us the youngest attained 21 or mar- 
r * 1. lu ii to convey in equal proportions to 
tli-' children, with a devise over to his 
i 1 >Ts and sisters in the event of the death 
of ni. h is children under the agi* of 21 and un- 
in.ii i i*"l : a petition presented by the widow 
.'ill-1 infant children of the testator, praying 
!'"!• ;i sale of a portion of the corpus of the 
is-rsoiiul estate, for the purpose of maintain­
ing tin' family and keeping houses in re- 
pur. was refused with costs, the interests of 
Hi.'• Iiildren being contingent only. McIntosh 
v. TMiott, 1 (Jr. 440.

A testator devised all his residuary estate, 
r-'ai and personal, to trustees to convert into
....... mid to accumulate during the lifetime
of his widow; and. after the payment of cer- 

I ipated claims thereon, in trust for 
a 11 tin' testator’s children who should be liv-

the decease of the widow in equal
phares, and for the child and children of such 
of ihe testator's children us might then bo 
-!• i'l. in equal shares ; such grandchild or 
-i l uh Iiildren to be entitled to the share 
which his. her. or their father or mother would 
have liven entitled to if living :—Held, that 
the children of the testator took only con­
tingent not vested interests. Re Goodhue, 

v. Goodhue, Goodhue v. Tovcy, 11) Ur.

A testator devised and bequeathed his real 
nml personal estate upon trust for the beno- 
ht nf his wife and children in certain propor- 
' i -• and directed that in case of any of his 
' 1 ihlren dying, leaving issue, his or her share 
- * "il-l he equally divided amongst such issue, 
"i- -I - mid be divided by the will of such child 
s-, living leaving issue as to such child might 

ni. .'! so soon us such issue should attain 
the full age of 21 years ; but in default of 

"f the issue of his children attaining the 
age "f 21 years then the whole of his prop-
I x' is to be applied to found an asylum for 
th- blind and dumb of Toronto :—Held, that 
th- interests of the devisees were not vested; 
th u the children of the testator took only life 
interests with remainders to his grandchil- 
'li'ti. and in default of the latter attaining 
21 to the charity, lie Charles, Fulton v.
II hutmough, 23 Ur. fill). Hut see S. C., 1 
<>. It. 302. 10 A. It. 281.

Bee, also, Scott v. Duncan, 20 Gr. 400. post 
IV. :i ; llarrison v. Spencer, 15 O. It. 092, and

Anderson v. Bell, 29 Ur. 452, 8 A. It. 531. 
post IV. 12.

Division at Death of Widow.) -A tes­
tator devised his real and personal estate 
to his wife for life, for the benefit of herself 
and their children, and directed that upon her 
death his proj>orty should he equally divided 
among the children Held, that only such of 
tin* children as survived the widow were en­
titled to participate in such partition of the 
estate ; and one of the sons, as personal re­
presentative of the testator, having purchased 
land with the moneys of the estate, and ex­
ecuted a declaration that he held the lands 
so purchased ( except as to his own interest i 
in trust only for the other parties interested 
under the will, and afterwards died during 
the life of his mother :—Held, that his chil­
dren were not entitled to any share in such 
land, the only persons entitled being such of 
his brothers and sisters as should survive their 
mother. Baird v. Baird, 2U Ur. 307.

Division at Decease of Life Tenant.]
•—A testator, by his will, "as touching his 
worldly estate,” gave to his wife the use 
of all his personal property and of his farm 
and buildings for her support and the bring­
ing up of his children,—“ and at her decease 
the whole of the personal and real property to 
be equally divided between my six children 
—Held, that the shares of the children vested 
otj the dearth of the testator. Itaird v. Baird, 
20 Ur. 307, explained and reconciled. Held, 
also, “ worldly estate ” includes not only the 
corpus of the testator's property, but the 
whole of his interest therein. Town v. Bor­
den, 1 U. It. 327.

Double Condition.]—See Re Metcalfe, 
Metcalfe v. Metcalfe, 32 U. It. 103. post IV.

, Gift Contained in Direction to Pay—
Postponement of Enjoyment. |- A testator by 

i his will directed that his estate should lie 
divided upon his youngest child attaining the 
age of twenty-one years, the income of the 
estate in the meantime to be paid to the wife,

I for the benefit of herself and the children/ 
The only gift was contained in the direction 
to pay and divide upon the arrival of the 
period of distribution : — Held, that the gift 

j vested prior to the enjoyment of the corpus 
of the estate, which was only postponed in 
order to provide for the maintenance of the 

| family. Held, also, that the gift vested in 
each child upon attaining the age of twenty- 
one and that no child who did not attain that 
age was intended to take a share of the eor- 

i pus. Ro Douglas, Kinsey v. Douglas. 22 O. 
It. 553.

Gift Over upon Death before Named 
Period. |—The testator, in the event of there 

| being issue of the marriage of himself and his 
j wife, devised half of his estate to such issue ;
1 if a son. on his attaining the age of twenty- 

live years ; if a daughter, on her attaining 
: the age of twenty-one years or marriage,
I “and in the event of there being no such 
I issue . . born or if born not living within 
; one year from my decease,” then over. A few 

weeks after the testator’s death his wife had 
I a son. who lived only a few days :—Held, that 

the gift over must take effect, as then- was 
! no child living at the end of the year. H'dson 
I v. Beatty, 2 A. It. 417.
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Income to One Devisee for Life—Cur- 

pun to Tun (Jtlur*.\—A testator directed his 
real estate to be sold, and the proceeds to be 
divided among his children ; but the share of 
one of them (J.) be directed to be placed 
at interest for his benelit, and the interest 
to be paid by the executors to J. every six 
months ; and he directed that at the death of 
J. his share should be equally divided between 
A. and S.. two of testator's other children:
- liei.j, that the gift to a. and s. was vested,
and not contingent ; and that A. having as­
signed his interest, and died before J.. the in­
terest of A. went to his assignee. Martin v. 
Jjtyê. 15 Ur. 114.

Legacies Charged on Remainder, j -
A testator devised all his estate (" lands and 
chattels ”) to his mother for life, and after 
her death to her sister 1*. 11. absolutely, 
charged with legacies to several persons. Une 
of the legatees died after the testator, but be­
fore his mother, the tenant for life :—Held, 
that the legacy did not lapse, hut was a vested 
interest in the legatee, and as such went to 
his personal representative. Pollard y. liodg-

“ Legal Personal Representatives."]
—Devise of land to executors and trustees 
upon trust to allow the testator’s wife to 
use and occupy it during her life and after 
her death to sell and pay. among other 
legacies, a moiety of the purchase money to 
his son, with a provision that if any of the 
legatees died before their shares should In- 
paid over, the share of the person so dying 
should be paid to his " legal personal repre­
sentative.” The son assigned his share to the 
plaintiff, and died before his mother and be­
fore payment :—Held, that the legacy vested 
in the son, by being given in the event of his 
death “ as his share ” to his executor and ad­
ministrator as " legal personal representa­
tive,” and that the plaintiff was entitled. 
A err v. Smith, 27 U. H. 4UU.

Life Estate—Remainder — Trust — Con- 
it is ion into Personalty—"Pay or . I/'/»///."] 
—Devise of land to widow for life for the 
support of herself and testator’s children, with 
power to sell. &<•., as she might think pro|s-r 
for the general benefit ami purposes of his 
estate ; and upon her death, devise of such 
part of land as might remain undisposed of to 
trustees to stand seised and possessed of for 
tin- ln-uefit of testator's children, in equal 
shares, and to pay to each his share at ma­
jority : with a provision that upon the death 
of any child before majority without issue, the 
trustees were to pay or apply his share to 
and among the survivors : - Held, that the
estates of the children became equitably vested 
upon the death of the testator, subject to the 
mere powers for sale contained in the will; 
and so vested as realty, for there was no trust 
which required, and the use of the words 
" pay ” and ** pay or apply ” did not work, a 
conversion of realty into personalty. Mc- 
ltonell v. McUonelI, 24 U. It. 4118.

Mode of Payment. |—S. by his will gave 
four legacies to his daughters in four different 
clauses, each worded as follows : “ I bequeath
to my daughter------the sum of five hundred
dollars.” By a subsequent clause he pro­
vided : “ I also order that should any of my 
daughters die. their portion to be equally 
divided among the remaining ones." The 
legacies were charged on his lands. Direc­
tions were also giveu that after a certain farm
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which he had purchased but not paid for in 
his lifetime was paid for, and all his debts 
paid, his two sons E. and A. “ shall each pay 
my daughter AI. A. S., the sum of ÿôU, which 
she shall receive together with the rent of lot 
120 (from the executorsi, to apply on her 
legacy. The other three daughters to be paid 
in the same manner. E. in one year after M. 
A., &c." A direction was also given, that in 
case of any of the daughters dying their 
funeral expenses were to lie paid out ot their 
legacies, and in case of sickness their physi­
cian’s bill in lie paid from the same source; 
Held, that these provisions and all others of 
a like kind in the will, had reference at most 
to the mode and time of payment of the lega­
cies, and not to the substance of the gift, 
and that us the testator hud not clearly and 
with certainty expressed the intention that the 
legacies should not vest until times of pay­
ment, the legacies were given in the ordinary 
way to vest upon the death of the testator. 
Re iStevens, Stevens v. Stevens, 14 U. It. 7U7.

Partially Divested to let in Others of
Class.| -A testator gave to his wife certain 
real est ate. and the interest of all his moneys 
and securities, and the value of one-third of 
his personal property, and after her death 
directed his money to be divided among his 
cousins, viz., the family of his uncle ,1. the 
family of J. S., the family of A. M., and the 
daughter of his aunt S. :—Held, that the gift 
of his money was to the cousins as a class, 
and that those living at his death took vesietl 
interests liable to be divested to the extent re­
quired to let in other cousins, of the families 
named, coming into existence before the death 
of the widow, the period of distribution ; and 
that us the testator directed his wife to have 
one-third of the value of his personal prop­
erty, which could only be ascertained by a 
sale, it was the duty of the executors to make 
such conversion ; and as the gift was not to 
take effect till the death of the wife, the money 
the testator thereby meant to dispose of was 
not merely the money he possessed at the time 
of his death, but the money belonging to his 
estate at the time of his wife’s death, when all 
the personal estate would be, or ought to be, 
in the shape of money. Ferguson v. Stewart. 
22 Ur. 2U4.

A testator in a will containing inconsistent 
provisions devised certain real estate, after 
the death of his daughter, to his grandsons 
J. and " to hold as joint tenants, and 
not as tenants in common. To have and to 
hold the same to them during their joint lives, 
and to the survivor of them, and to their male 
heirs after their or either of their decease, 
and to their heirs and assigns for ever," and 
in case of the death of T. without leaving 
lawful issue, then the portion that would 
have belonged to him if living the testator 
gave to another grandson. 11., for his life, and 
after his death to his heirs and assigns for 
ever. The will contained the following de­
vise : "My will is, that after the decease of 
my daughter B. and after the decease of all 
my sons in-law James Esmond, John Emery, 
and John Severs, and not before they are all 
deceased, then my will is, that the money and 
mortgages belonging to my estate is to he 
divided into equal parts and paid to my grand­
children, equally amongst all my grand­
children ; hut in case of the death of any of 
my grandchildren before the death of my 
daughter B., and before the death of all my 
sons-in-law leaving lawful issue, then the share 
that would have belonged to my grandchild if
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i ill go and belong to the lawful issue 
deceased grandchild — Held, that 

• was not to be divided till twenty* 
from the death -n" the testator, and 

unless his daughter and three sons- 
u were dead; and that all the grand- 
n.,, :•!! lixing at his death took an imme- 
,1, -ted interest, subject to be divested
j.r., 111;i) as the number of grandchildren

. ,i ■ in. reused by future births before the 
. ; distribution, il client v. Be vers, 21

\ te-tator devised certain land to K. T.
Ins and M. A.’s natural life, then 

1er that to be given to M. A.'s children 
I. their heirs and assigns for ever:” 

lb 1 that the children of M. A. in existence 
. Ma or's death forthwith took vested 

interests, subject to be partially divested in 
i "f children of M. A. subsequently 

into existence during the life of M.
A . a d that the representatives of any child 

_ l if lore the period of distribution were 
h i i d to claim the share of that child.
I\ .... X. Campbell, »> U. It. IÎ32. distiu- 
- ia I l.iiliu v. Lowry, 11 U. It. 517.

alsn. Be Chandler, IS U. K. 1U5, post
1C 7.

Payment at Named Periods. | — A tes­
tai i de, ised as follows : “ My will is, that .1.
IS. in\ son, shall have the homestead, and that 
i 111 ' 11K • i-1 y Is- divided in the following man

. that all my Jim debts he paid out 
uf lie personal property, and then two-thirds 
ei ilie whole to be given equally among my six 1 

s they come of age. and the other third 
to he equally divided among my seven girls as 
the. i nine of age or marry, or as it can he 
r.i ' I from the estate ; that the property be- 

sid after my death. M> will i-. that 
i.i> wile. 17. IS., so long as she remains my 
walow. shall have two cows kept for her 
h. i iin. with meat and Hour, and wood, 
a I every other necessary for lier age and 
ta n t••nance, and a girl, should her have one 
i' h* r, and doctor if necessary. The family 
to i a maintained on the place w ith every 
i*' —ary thing for their use. That the 
you r brunch of the family receive a com­
mon education equal with the rest of the 
tui il.x Held, that the testator's children 
took vested interests in the real estate on the 
death of the father. Bigelow v. Bnjtlow, lit

A testator devised his estate to trustees to 
i"v m for the benefit of his wife and children,
. I in give to each child on attaining -1 
C.-' - a sum of $1.000; and further directed 
Cut when his youngest child should attain 
il." age of 21 years the trustees were to in- 

i sufficient sum to yield to his widow 
SI"1* a year; and all the rest and residue of 

rml and personal estate remaining, after 
iiixisting such sum, to be equally divided 
among bis children share and share alike :—•
H I, i ion each child on attaining 21 yearn
took a vested interest in the lesidue of the 
|,stute. Murphy v. Murphy, 20 Ur. 575.

The testator bequeathed his money in the 
li n k of Commerce to “ H. F., son of ('. and 

I . when he becomes of age, to receive it 
in full with the interest. Should he not sur­
vive them, his next heir shall become in- 

- Held, a specific bequest of the 
a ' ey and interest, which vested presently. 
Button v. Fulton, 24 Ur. 422.

Vol. IV. i>—238—14

! After directing a particular disposition for 
I a period of seven years <>f tin- interest of 

moneys invested, the testator declared that 
I afterwards " the yearly proceeds or interest, 
j as it accrues, to lie the property of my beloved 
I niece A. ]•'.. who will cause In lie paid out of 

said moneys to the English Church in Corn­
wall, $150; $50 per year for three years. 
Should she die. then the inheritance shall he 
in the person of the said A. I’., so far as the 
proceeds are concerned, while the sum invest­
ed remain* intact forever. She can name any 

i of her brothers or sisters who shall enjoy it 
after hert* Held, that A. F. took presently 
an absolute interest in the fund. III.

Payment after Life Estate. | - The
testator gave L 1.500 by will to bis w idow, and 
in the event of her marrying again or dying 

! intestate, ibis sum was at her death to lie di- 
vided share and share alike among " my heirs 

; I my brothers' children i." The widow did 
marry again, and a daughter of \\\, a brother 

l of the testator, died after marriage but before 
; tlie death of the widow, and so before the 

time for distribution : -Held, that the rule is 
| in such a case, that a bequest in the form of a 

direction to pay. or to pay and divide at u 
i future period, vests immediately if the pay­

ment be postponed for the convenience of the 
| estate, or to let in some other interest ; that 
| the intention here was to let in the life estate 

of the widow, and that this was a share vest­
ed in the deceased child of \\.. which passed 
to her representatives. 11 ebster v. Leya, 28 
Ur. 475.

Payment Postponed. | — A. died leaving 
two sons and two daughters, and by her will 

j directed that her property should be invested 
I until < '.. lier eldest son, should attain twenty- 
i one; when it was to be divided into four equal 
' shares, and he was to get the income of one 
j share until lie attained thirty, when lie was 

to g.-t his share out and out. The other three 
! shares were to he invested, and the income 

arising from each share was to be accutnu- 
| luted until the remaining three children re­

spectively attained twenty-one. when they 
were each to receive the annual income there­
of, until the youngest (sont, F., attained the 

; age of thirty, when he was to get his share 
out and out, and thereafter the income of the 

; remaining two shares was to lie paid equally 
! to the two daughters, C. and J.. until one of 

them should die, and then one share was to 
I lie paid to the person or persons who would 
i lie entitled thereto under the Statute of Dis­

tributions in case such share was the property 
! of the daughter so dying. (J. attained twenty- 

one. married, and died before F. attained 
twenty-one, having made her will and left all 

, her property to her husband for her children :
—Held, that the proper effect of the will of 

! A. was to vest in C.’s husband and children 
the one-fourth share that she was to draw 

| the income of for life, and they were the js-r- 
! sons entitled under the Statute of Distribu­

tions pertaining to the personal estate of 
j married women who die intestate : It. S. O.
| 1877 c. 125, s. 25. Arkell v. It ouch, 5 O. It. 

U1)U.

Protection of Contingent Right. | —
D. was entitled to a legacy under a will pro­
vided he survived the testator's wife, and dur­
ing her lifetime he brought a suit to protect 
his legacy against dissipation of the estate by 
the widow :—Held, that D. had more than a 

I possibility or expectation of a future interest :
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he lmd nil existing contingent intevest in the 
estate and was entitled to have the estate 
preserved that the legacy might be paid in 
case of the happening of the contingency on 
which it depended. Duggan v. Duggan, 17 S. 
C. U. 11411.

Remainder Charged with Legacies.]
—Testator devised land to his wife for life 
or widowhood, and after her death to her son 
.1. M.. on condition that lie should pay cer­
tain stuns to his other children, within three 
years from testator’s death. Plaintiff in eject­
ment claimed title by sheriff's deed under an 
execution against. .1. M. : Held, that the con­
ditions of t lie will were conditions subsequent, 
and it was for defendant to shew that the 
estate had been divested by nonfullilment 
thereof, not for the plaintiff to shew perform­
ance. ii!i That .1. .M.'s estate was a vested 
remainder, and saleable under execution. 
Lundy v. Mnloncy, 11 (J. P. 1415.

Residence. | -Land was devised to the de­
visee after the death of her mother, the testa­
tor having directed in the event of the devisee 
not coming to live thereon that it should be 
rented, and the rent paid to the devisee, tIn­
land to come to her heirs afterwards:- Held, 
that these words did not operate to make tin- 
devise contingent, or to interfere with her 
estate in fee ; and that under any circum­
stances the language was too indefinite, if the 
clause was not invalid, to create a forfeiture. 
Hamilton v. Mel\iliar, lit! Ur. 110.

Sale nt Named Period. | — A testator, 
after sundry bequests and devises, amongst 
others an estate for life in all his lands to his 
widow, devised the same lands to trustees 
upon trust, within two years after the death 
of his widow, to sell and dispose thereof ; to 
execute deeds, and to give receipts, &c., and 
“ after the sale of my said real estate 1 give 
and bequeath the proceeds of such sale or 
sales to my nephew H. 11.. son of my brother 
Joseph, and to the following children of my 
brother ( leorge. t naming them l equally share 
and share alike, male and female, without 
exception, when they resjicvtively attain the 
age of twenty one, to them their heirs and 
assigns ; and in the event of any of my lega­
tees dying before getting their share or por­
tion as aforesaid leaving child or children, in 
stn li case the child or children of any so dying 
shall inherit the share of the deceased parent.” 
One of the nephews died during the lifetime 
of the widow without issue : -Held, that there 
was no bequest of anything until the sale had 
taken place; that the bequest was one of per­
sonalty. not of realty : that no interest vested 
in such deceased nephew, as lie did not live 
till the time of sale ; that the aift was not a 
gift to a class; and there being no resid­
uary clause in the will, that the share of such 
deceased nephew lapsed and passed to the next 
of kin of the testator, and not to the legatee 
id' the nephew. Holton v. Hailey, 20 Gr. 301.

A testator directed the trustees under his 
will to hold for accumulation the proceeds 
and income of his personal estate upon cer­
tain trusts. He also directed with reference 
to his real estate (with the exception of some 
land in Lindsay I that the income should, in 
the same manner as the income from his 
personal estate, form one fund until the death 
or second marriage of his widow and his 
youngest child should attain twenty-one, when

the lands were to be sold and the proceeds 
held upon the same trusts us were declared 
concerning the personal estate, which were for 
the children named, in equal shares us tenants 
in common. The will contained a provision 
that in the event of the death of any of the 
children leaving issue, the share of the one 
so dying should lie divided among the issue on 
their attaining twenty-one. As to the lands 
in Lindsay, the will contained a power to the 
trustees to grant building leases for term i »t 
exceeding twenty one years, and he directed 
that upon the happening of the double event 
above referred to the trustees should hold and 
apply the rents in the same manner and pro­
portions as theretofore limited with reference 
to the accumulations, and the dividends and 
income derived therefrom. The will further 
provided that in default of any of his gtami- 
children attaining majority the proceeds of all 
his estate, real and personal, should he ap­
plied towards founding an institution in the 
city of Toronto for the dumb and blind :— 
Held, reversing 1 U. It. 302, that the children 
look absolute vested interests on the happen­
ing of the double event. Ho Charles, Pultun 
v. \\ liutmouyh. 10 A. It. 281.

Survivorship Youngest Surviving Child 
Attaining Majority—Period of Distribution—
I est mg of Shares.\— A testator by his will 
gave Ids residuary estate to his executors 
upon trust to make provision for the support 
and maintenance of his family and for their 
education until his youngest surviving child 
should attain twenty-one years of age, when 
it was to be divided by the executors, by their 
setting apart one third thereof for his widow, 
during her widowhood or until she remarried, 
and ilie remaining two-thirds to his surviving 
children in the proportion of four parts to t bi­
sons and three parts to the daughters ; and 
after the death or marriage of bis widow, 
the said ouc-third was to be divided between 
his surviving children in the above propor­
tions. The widow survived the testator, but 
died In-fore the youngest surviving child at­
tained the ago of twenty-one years: — Held, 
that the words of survivorship referred to the 
period of distribution, namely, when the 
youngest surviving child attained twenty one 
years of age. and, therefore, only the children 
then living were entitled to share in the resi­
due. and this applied as well to the shares to 
be taken by the children as to the share to 
be set apart for the widow, lie Soules, 30 
<» K. I IU.

Time Fixed by Will. | — A testator be­
queathed 12.000 of bank stock, which stood in 
the name of trustees, to his daughter Jane, 
the interest of which was " to be allowed to 
remain, and no part thereof to be raised or 
drawn out of the bank until she comes of age, 
and that the amount of interest so accumu­
lated should, from and after the aforesaid 
time, when she comes to age, be added to and 
form part of the aforesaid principal, and 
thenceforth be and remain an additional 
amount of bank stock ; and that from and 
after the period when she shall come to age, as 
aforesaid, she may draw the amount of in­
terest yearly, and every year, so arising from 
the before-mentioned sums during her own 
natural life, and that no paît of the principal 
be raised by her at any time ; but if she marry 
and have children to the number of four or 
less, that the said sum or principal shall be 

I equally divided amongst them, and be nt their j disposal, and under their own control and 
1 management at any time they come to age,
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, , i.T death, but not sooner. lint if she
■ » children, then after her decease the 
ml principal lie at the disposal of my 
.! ■ • • ri. provided ho l>e twenty-live years 

i upwards, or to his heirs after him 
nf Ids death; but if she shall have 
11Iren than four, then and in such case 

mil he at liberty to will the aforesaid 
.;11 after her death to her children 
:, vly in way and manner she may 

i, proper.” Jane married and had three 
a. all of whom died in infancy during 

of their mother:—Held, that no in- 
-i had ever vested in the children, and 

ihe death of their mother, the tes- 
: ' on Robert became absolutely entitled

mnd. /ft’ I tank of Montreal and 1m- 
i•1 i'il statutes, 2<i Ur. 420.

Time Fixed for Distribution.]—Testa- 
d’ \ i<ed all the rents and protits of her
• io ian unmarried daughter, so long 

;i- -In* remained unmarried, and upon her mar-
. iIn- whole to be divided between her 

• r four sisters ; but if she died unmar- 
i i tin* division was to be amongst her four 

•I--, and in case of either of these four 
_ Ill-lore the marriage or death of the 

! oi ila* one so dying was to go to the 
m. Then followed a provision that in

........f 'la* death of any of her said daughters,
it leaving child or children, the share 
li daughter xvas to be divided among the 
a- daughters and the children of de- 

• I daughters:—Held, reversing 20 Ur. 
di" 1 hat ii was the intention of the testatrix 

i l*'-r<* should be a distribution of the
• ill-on the marriage of and that on
• a; hapjM-ning each of tin* daughters 

i. n immediate absolute interest. Munru 
'wort. 1 A. H. 449.

Trust Pending Minority Condition 
> ■ /uent.]—A testator left all his estate

- '-xecutors “in trust for the benefit 
1 -. II. till he arrives at the full age of

- "in-, at which time I direct my said 
i;ors to give to U. 11. all the said prop

subject to the condition that “should 
ii'l U. 11. at any time before coming 

■ go to live with his father, W. II., he
- • in- disinherited of the whole or any por-

my estate. And the said estate so for- 
•I is io 1m* then given to my son .1. I).. his 

mid assigns.” The testator died in 1870. 
Ii‘ lv7'i. while G. 11. was still a minor, being 

11'wen years old, J. I). and W. IT entered 
agreement under seal, whereby it was

- I that J. I). should support file widow
• testator, who was his mother and the 
- r iu-law of W. II., during her life, and

i convert into money the estate of the 
-r. to which he was or should be en- 

i under tlm will, and pay a moiety of the 
I1' '"'Is to W. II. in trust for the support 
•g U. II. till lie should attain twenty-one, 

!■-nine to be then paid by W. II. to U. 
II I'ursuant to this agreement U. II. forth- 

! !*'- ded with XV. II. till lie was seven- 
1 years of age, when this action was 

ni by the executors for a declaration of 
ghts of U. II.. J. I)., and XX*. II. under 

Hold, that U. II. took a vested in- 
: in the property under the will : that 
"iidition was a condition subsequent, and 

-■id as being “ against law;” and G. 
II "ns entitled to all the estate given to him 

;'ie_ will, notwithstanding the agreement 
IsVi), which could not be regarded as a 

iiiuly compromise, or for the benefit of the 
.'lit. Clarke v. Darraugh, 5 O. It. 140.

Vested Subject to Being Divested.] —
The testator expressed a desire "to have re­
tained for my children my projierty on Vonge 
street ; and for this purpose I desire that the 
proceeds of my life insurance be applied in the 
purchase for my daughters' benefit of the in­
cumbrances of that property. Under any cir­
cumstances, 1 desire that all my other lands 
be sold. . . I desire that the proceeds of 
my estate and rents of my Vonge street prop­
erty be applied . . in the support, main­
tenance, and education of my two daughters, 
and in paying the incumbrances on the Vonge 
street property. After paying the necessary 
charges, my wish is. that the interest of my 
estate lie applied by my trustees in the sup­
port of my children. Should one of my said 
two daughters die, or become a Roman Catho­
lic, her share to go to the other, and should 
both die without issue, or become Roman 
Catholics, then my estate is to go to my sis­
ter h. and her heirs . . 1 direct flint my
trustees shall divide the proceeds of my estate 
equally between my two daughters, allowing 
each, during their minority, or until the mar­
riage of one or other of them, a sum sufficient 
to maintain and educate them, and after they 
come of age an equal share of all proceeds 
to be secured and paid them, free from all 
control of any husband or any other person.” 
There were only these two daughters, child­
ren of the testator, and both attained the 
agi* of twenty-one years without either having 
become a Roman Catholic Held, that the 
interests taken by the daughters were vested, 
though subject to be divested upon the hap­
pening of the events mentioned before twenty- 
one; and that at that time tin' shares vested 
absolutely in them: so that L. took nothing 
under the will. Griffith v. Griffith, 2'J Ur. 
145.

The testator made a residuary devise of 
real estate to his executors, in trust for his 
four children. ” until they, or the survivor or 
survivors of them, shall have attained the age 
of twenty-one years, said real estate to be 
divided among the said four children, share 
and share alike, and in case any of them shall 
have died, leaving issue, the said issue shall 
take the share which otherwise would hav<* 
gone to his, her or their parents.” The will 
further directed that the four children of the 
testator should lie maintained and educated out 
of the income of such property during their 
minority, and the surplus invested dur­
ing such minority, and upon the youngest, or 
the survivor or survivors of them, attaining 
twenty-one the personal estate divided share 
and share alike. And upon any of tin* child­
ren attaining twenty-one. the executors were 
directed to advance such sum as might be 
necessary to establish such child in business, 
&e. And all the residue of his personal estate 
was to be held by his executors and divided 
at the same time as the lands :—Held, a Hi rul­
ing 14 (>. R. l.'t, that one of the sons, who 
hail attained twenty-one, was not entitled to 
maintenance out of the estate. Held. also, 
varying 14 O. R. 13, that the four children 
took vested and not contingent interests in 
the residuary real and personal estates, the 
interest in the real estate being liable to be 
defeated as to any one or more of them, upon 
the condition subsequent of death before par­
tition leaving issue, in which event the share 
of the deceased would go over to the issue. 
Ryan v. Cooley. 15 A. R. 379.

See. also, sub head Lapse and Mode of Dis­
tribution and l,aymcnt% post, IXr. 12.



7571 WILL. 7572

(}. Description of Devisees and Property.

Agreement to Convey -Ambiguous Re­
ference /-■ Ownership,] B. owning the south 
half of lot ix\". agreed under seal in 1S.V.I 
with defendant. his son. to let him have the 
oast twenty acres, in consideration of work 
done, and to convey it so soon as defendant 
should get it surveyed. Ill 1S(I0. he devised 
to his wife, for life, nil that part of lot 
two. “ now owned by me." and to defendant 
in fee "twenty acres of tin* east side of lot 
two. wliic h I do noxv own." The remainder 
of his estate, at his wife’s death, lie devised 
to his daughters, the plaintiffs, on condition 
of their supporting their brother. E.. who was 
not in his right mind. It appeared that two 
and a half acres of the lot had liven sold 
by II., lait whether conveyed or not was not 
shewn, and that after the agreement defend­
ant and the others had continued to live upon 
tin- lot as one family. The mother having 
died, the daughters claimed the twenty acres 
west of the easterly twenty acres, while the 
defendant contended that this passed under 
t in- dev iso to him. not the east twenty acres, 
of which lie was already entitled to a con­
veyance under the agreement :—Held, that 
parol evidence that the twenty acres intended 
to In* devised to defendant was the land 
in dispute was inadmissible. 1121 That the 
plaintiffs were entitled to such land, for de­
fendant was wrong in his contention, and the 
devise to him was of the land which the t-*s 
tutor had agreed to convey, but had not con­
veyed to him. O'Day Black, ."l U. C. It.

Ambiguous Description of Land —Er­
roneous l><‘script ion of Legatee. | A testator 
by his will directed his executors. " herein­
after named." to pay his debts and funeral 
expenses: and then devised the residue as" fol­
lows: To Ills son David, " lot 111. con. 7. N. 
II.. real and personal property:" the said 
David to pay to each of Ins daughters .<000. 
namely, Janet. Mary, and Agnes in two years 
after his death : Margaret and Ellen at 
twenty-live, and Christina to remain on the 
farm, the said sum to be given her when she 
became of age. No executors were named.
I’and evidence was admitted to shew that the 
land mentioned was in the township of Moi­
ns, that " X. II " meant the north half, and 
that it was the only land owned by the tes­
tator: parol evidence was also admitted to 
shew that Christina, though spoken of as a 
minor, was twenty-three years old when the 
will was made, and that she was of delicate 
constitution and of weak mind : Held, that 
there was an effectual disposition of the real 
and personal estate: that to a disposition of 
jiorsonul estate executors need not Is* expressly 
named, but may appear by implication, anil 
that David was executor according to the 
tenor : that as to the land the parol evidence, 
which was properly admissible, cleared up 
any ambiguity as to the description: and the 
parol evidence also shewed that as regarded the 
provision in favour of Christina, she must lie 
treated as an adult: and that the provision 
for her would include maintenance. Young 
v. Purvis. 11 O. It. 7,07.

Arbitrary Description by Reference 
to Fence.| —A. devised to defendant "that 
100 acres which lie now occupies, being No. 
2(1 only, and that he is not to occupy or use 
that part or strip of said lot on the east

side of (lie stone fence which is now n divi­
sional line between his farm and mine, and 
that that stone fence is to be considered a 
boundary line, and to be continued all through 
between the two farms." The stone fence, 
it appeared, if continued, would cross the divi­
sion line between 27* and 2(1, and cut off a 
triangular piece of 2.1 at the north-west cor 
nor of that lot : Held, that defendant was 
entitled to that piece, being on the west side 
of the stone fence, although not part of Liu.

1/(Donald \. McPhail, IT U. 13. It. 299.
Bequest of Specific Fund —Fund Lanj 

or than Amount .\ anted.]- A testatrix to 
whom a debt of Ü2.1MI0 was owing by the E. 
estate, by her will bequeathed us follows- 
"The two hundred and ninety pounds due 
from the E. estate . . and moneys in
to be used by my executors in payment of 
debts . • the balance thereof to be equalh 
divided among the daughters of . . :"—Held, 
that only the sum of money mentioned in the 
will and not the whole amount due by the 
E. estate passed by the clause in question. 
lie (Slurtoek, 28 O. It. U38.

Cancellation of Specific Mortgage. |
.1. S. directed his executors to cancel and en­
tirely release the indebtedness of his son W. 
S. upon a mortgage made by him to the tes­
tator. such release to operate and take effect 
immediately un and from the testator's death. 
\V. S. was also indebted to the testator on a 
promissory note and for goods, which, to­
gether with interest, amounted to upwards of 
831,740. This amount the executors claimed 
they were entitled to demand payment of be­
fore they could be called upon to discharge 
the mortgage, but this contention was held 
untenable. Archer v. Bevirn, 12 O. It. 1115, 
14 A. It. 723.

Chattels Pecuniary Bequests.]—The be­
quest of a testator's chattels, when unre­
stricted either expressly or by the context 
of the will, covers all the personal estate; but 
where a testator, after directing his executors 
to pay all bis just debts and funeral expenses 
out of his personal property, bequeathed all 
his chattel property to his son, and then made 
sundry pecuniary bequests payable out of his 
personal properly, and it appeared that after 
deducting the chattels, i.e.. furniture, farming 
implements, and movable goods of a like 
nature, paying all the debts, and satisfying 
tin* legacies, there still remained a balance 
of personal estate : Held, that ns to such 
balance there was an intestacy. Peterson v. 
Kerr, 2.1 (Jr. 583.

Codicil Aiding Will.]—C. died, leaving 
a will, which, after disposing of certain real 
property, proceeded as follows : "all fhe rest 
and residue of my real ns well as personal 
estate, which I may die seised or possessed of. 
in reversion, remainder, or contingency. I will, 
devise, and bequeath unto my Moved wife 
Catharine, in trust to sell or dispose of any 
part or parcel thereof for the payment of my 
just debts, and to use and enjoy in such a 
manner ns in her prudence and discretion will 
be most conducive to her own comfort and 
that of her children and grandchildren, dur­
ing the term of her natural life." &e. After­
wards the testator added a codicil, referring 
to certain land obtained by him since the 
execution of the will, and bequeathing the 
same ns follows : " 1 do now, therefore, by 

I this codicil, to this my last will annexed.
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: i devise the said parcel or tract of 
i' it is in the same deed and surrender 

l iiiicularly described, to the same per- 
-, my beloved wife and children, to whom

I de\ised all the rest and residue of my 
■;iie in my will hereunto annexed," add-

! usual words of publication :—Held, 
! : In- codicil, referring expressly to the 

must he looked upon as forming part 
■ I that, taking the two together, the 

: Jit he construed to include all the tes- 
• a lids of which lie should die seised 

-"--cd, and not only those in reversion, 
r or contingency. Doc d. Dickson v.

. :i r, c, it. bsu.

Compensation Payable on Expropria
tien. The tenant for life conveyed to the 

in 1N71. The person entitled to the 
"ii after the life estate died in 1871 
". and I II. V.. his sole heiress-nt- 

-, died in 1884, leaving a will, in which 
i i" ihe plaintiff a specific parcel

....I. including the part conveyed to the
'> company:- Held, that this will did 

- to the plaintiff the right to receive 
i!.<• ■ nipensation money, and that as to it I.
II V. died intestate and it descended to her 

■ - 11 law, of whom the plaintiff was one ;
i lie plaintiff was allowed to amend by 
- the other heirs-at-law as parties.

iliiland /.'. W. Co., 16 <>. R. 738.
Crops. | (Irowing crops on the land of a 

i ir may or may not be assets according 
"intents of the will, which was not in

............ Under ordinary circumstances they
■ • the executor, and not to the heir, but

: land on which the crops were growing
: i-ed by the will, that would in general 

i " the crops go with the land. Fisher v.
i ««a, lu IT. C. It. U17.

Ejusdem Generis. |—A testator, after 
,■ lilting an annuity to his wife, pro- 

■ • — I d: "l also give and bequeath to my 
\ if<* all my household furniture, goods, 

d 'linttels, of what nature or kind soever, 
wla-resoever situate; to have and to hold 

: • In r. niy said wife, her heirs itnfl assigns,
; i ■ and in subsequent clauses devised 

property to different persons, and for 
11 ''in estates, and bequeathed annuities to 

i" rsons, charging them on hie estate
- '■ V'dly; and disposed of his residuary real 

I p'lsonal estate:—Held, that though the
to i !"• wife was comprehensive enough

! ' the whole of testator’s personal estate,
"”t inconsistent with the gift to her of 

unity, yet the subsequent bequests re- 
•>> :, d the application of the bequest to per-
- ty ejusdem generis with the other prop-

iiin*atiled to her; and the residuary be- 
1 "f personalty having failed through un- 

i my as to the objects of testator's 
Held, that the wife was not en- 

' ! i" it under the words of the bequest to
Davidson v. Boomer, 15 Ur. 1.

il- O. K. I give my carpet, blankets, 
whatever else 1 may have at his house:”

!1 ' I. that mortgages and a hank deposit 
t. which were in the house, did not pass. 

1 ''h v. Knight, 18 Ur. 492.

Elliptical Sentence.] —A testator, after 
• "ling the will in question to he ins last 

und after revoking all previous wills, 
I' ll thus : " It is my will that as to all

my estate both real and personal my wife 
Elizabeth, and 1 hereby appoint my said wife 
Iilizalieth to be executrix of this my will:”— 
Held, that the intention to devise the estate 
to the wife might fairly be gathered from 
this language. Mag v. Logic, ”7 O. It. 501, 
23 A. It. 785. See »S. C'., in supreme court, 
27 S. C. It. 443.

Estate. |—Testator describing himself as 
"of the township of K„ south half of lot 21, 
tenth concession." devised as follows : "all 
of my estate, gooils and chattels, I give and 
bequeath to my dear and beloved wife, whom 
1 appoint sole executrix," &c. : Held, that 
the word "estate" clearly passed testator's 
land, notwithstanding its connection with the 
personalty. McCabe v. McCabe. 22 V. V. It.
878.

Falsa Demonstratio -Mistake i/i Quan­
tity.]- Held, that " 200 acres of land, the 
west half of lot No. II,” was falsa demonstra­
tio of the west half, the testator having re­
ferred to tin* whole lot as being 200 acres in 
a subsequent part of the will. Holt by v. Wil­
kinson, 28 Ur. 550.

---------  Lot Described by Wrong Conces­
sion.]—A testator, owning lots 0 and 8 in the 
first concession, devised the same in his will 
in two separate devises as " my property 
known as lot . . second concession," &e. :
- -Held, that his lots in the first concession 
passed. Dickey v. Dickey, 20 U. It. 371.

Testator by will, after leaving different 
lands to his wife and other children, devised 
to his daughter Maria, " all those certain lots 
of lands being Nos. ti, 7, and also No. 8, 
together with the half of No. 7. in the 4th con­
cession in the township of Oxford." lie then 
devised to his executors 800 acres for the pur­
pose of educating his children, and accomplish­
ing building as might be thought necessary; 
and the will proceeded thus : " 1 give and be­
queath to my son J. C. all and singular resi­
due and remainder to now or may have at 
my decease, together with that certain tracts 
of land,” &c., specifying 1)00 acres. No per­
sonal property bad been previously mentioned. 
It was proved that the testator did not own 
a lot numbered ti in any concession of Oxford; 
or lots ti, 7, or 8 in the fourth ; but he did 
own 7 and 8 in the sixth, and 7 in the 
seventh and eighth concessions. The question 
was, whether lot 7 in the eighth concession 
was included in the devise to Marin, or 
passed under the residuary clause :—Held, 
that although it seemed most probable that 
the testator intended to give to Maria lot 7 
in the sixth, seventh, and eighth concessions, 
yet the will could not he so read ; and that 
the lot passed to J. under the residuary devise, 
which, notwithstanding its obscurity, must be 
taken to apply to all lands not before disposed 
of. Campbell Campbell, 14 U. C. It. 17.

A testator by his will devised to his son O. 
" the property I may die possessed of in the 
village of M.. also lot 28 in the tenth con­
cession of It." In the early part of the will 
lie had used the words “wishing to dispose 
of my worldly property.” The testator did 
not own lot 28, and the only land be di«l own 
in the tenth concession of It. was a part of 
lot 29. The will contained no residuary de­
vise :—Held, that the part of lot 20 owned by 
the testator «lid not pass by the will to the 
son. He Bain and Leslie, 25 O. II. 130.
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--------- Lot Described hy Wrong Xumber."]
—A testator who was the owner of tlie south­
west quarter of lot 12 in the fourth conces­
sion mill of lot 12 in the fifth concession of 
a township and of no other real estate, after 
providing for payment of his debts and funer­
al espouses by his executors, declared that 
“the residue of my estate which shall not be 
reipiired for such purposes I give, devise and 
bei|iieath as follows," and then devised “the 
south westerly quarter of lot 11, concession 
four " and lot 12 in the fifth concession :— 
Held, that the word " eleven " might be re­
jected as falsa demonstratio and the devise 
read as if it were “ the residue of my real 
estate in the fourth concession.” Doe d. 
Lowry v. Grant, 7 U. C. It. 12.1. applied and 
considered. Doyle v. Xagle, 21 A. it. 102.

A testator devised to certain parties "the 
IS acres, more or less, that was deeded to me 
by the late Henry Buchner, senior, reference 
being had to the said deed for description." A 
deed conveying that quantity of land to the tes­
tator was proved, but lie had sold it long be­
fore making his will, lie held, however, at 
the date of his will, about twenty-one acres, 
under another deed from one Henry Buck, 
which he usually called eighteen acres, and 
which was the subject of dispute in the ac­
tion : Held, that the devise was void for un­
certainty. Buchner v. Buchner, 0 C. 1*. 314.

In 184.1. lv. who then resided in Toronto, 
went to reside in Buffalo, visiting Toronto 
once or twice every year. In 1SIÎ2, In- pur­
chased lots 1 and 2 in the township of Mono, 
in the county of Simcoe. In 18(53 Orange­
ville was incorporated as a village, and an­
nexed to the county of Wellington, lot No. 
1 being detached from Mono, and included 
in Orangeville. In 18(5(5 K. made his will, 
wherein, amongst other devises, he made a de­
vise of "all my real estate situated in the 
township of Mono, in the county of Simcoe." 
Ac. :—Held, that lot 2, which exactly filled 
the description of the devise, alone passed 
thereunder ; that parol evidence was inadmis­
sible to shew that the testator intended to 
include lot 1 ; and that even if such evidence 
were admissible, the evidence, set out in the 
case, was insufficient for the purpose. Law- 
icine v. At telium, 28 C. I*. 40(5, 4 A. B. 02,

General Devise—I’rroneoils Sped fie De­
scription.]- -Where a testator, after devising 
to his wife for life all his real estate, stated 
the lots of land of which it was composed, 
and, amongst others, the front half of a lot, 
of which only the rear half belonged to hint : 
—Held, that the wife took the rear half. Doe 
il. Taylor v. 1‘atcrson. 3 G. S. 407.

Held, upon the following will : “ Know ye. 
that I. A. 15., do bequeath all and every part 
of my real property situated in the township 
of Huntley, viz., north half 2(5, sixth conces­
sion." Ac. : that parol evidence was permis­
sible to shew that the testator did not own 
2(5, but 22 in the sixth concession of Huntley, 
and that I it appearing upon such evidence that 
lot 2(5 hail been inserted bv mistake for lot 
22, ) lot 22 would pass under the will. Due 
d. Loiery v. Grant, 7 U. C. 11. 125.

The will devised : “ Mv farm being lot No. 
1.1 in the first concession of the township of 
Sidney." This farm really consisted of this 
lot and the corresponding lot in the broken

| front concession :—Held, that the devise cover­
ed both lots. Smith v. Bun it is ted. 13 Gr. 20.

A testatrix by her will devised ns follows : 
“I give, devise, and bequeath to my husband 
all my real estate, comprised of the north­
west quarter of lot No. 10 in the sixth con­
cession of tin* township of Mersea and it 
appeared that she had never owned the said 
lands, but had owned and lived upon the 
north-west quarter of lot lo in the fifth con. 
cession of the said township. There was no 
residuary devise Held, that as the will, tak­
en apart from the erroneous description, con­
tained a gift or devise of all the real estate of 
the testatrix, which would, if taken alone, 
be a sufficient description for the purpose of 
passing the lands really owned by her. the 
part of the description referring to lot 10 
in concession six. might Is* rejected as falsa 
demonstratio, and that the lands really owned 
by the testatrix passed to the devisee. Hi< k y 
v. Stover, 11 O. I». 10(5 : I!e Shaver, ('■ < t. It. 
.".12 : Summers v. Summers. .1 O. B. 110, dis­
tinguished. Wright v. Callings, 1(5 O. B. 1S2.

Homestead — Intention.]—“My will is 
that .1. B.. my son, shall have the homestead,” 
Ac. The evidence shewed that the property 
of which testator was seised in fee at the 
time of his death consisted of the north-east­
erly .10 acres of lot number 12 in the 
second concession of East Flatnborough, and 
of 1.10 acres, part of lot 13 in the same 
concession. The testator lived on the last 
mentioned faim. Appurtenant to and used 
with his dwelling house there were a yard, 
garden, orchard, carriage house, and lane, 
containing in all about four acres of land. 
There were other provisions tending to shew 
that testator intended to treat all his sons 
equally :—Held, that the son J. B. was en­
titled to four acres only, not the 1.1ft acres on 
which the dwelling house was situated. 
Bigelow v. Bigelow, 1ft Gr. 54ft.

Household Furniture Itisiiluc.]—The 
testator directed all his just debts, Ac., to In- 
paid : and devised and bequeathed to his wife 
for life, his real estate, and his “ household 
furniture, plate, linen, and china.” After her 
decease, lie gave the proceeds of the sale of 
the land, and qlso all and singular the resi- 
<i !" of his personal estate that might be in 
her possession at the time of her decease, to 
other parties:—Held, that there was an in­
testacy as to all the personalty not specifi­
cally bequeathed to the wife. Holmes v. Wolfe. 
215 Gr. 228.

Imperfect Description — “ Methodist 
Church."]—A gift or devise will not fail for 
a misdescription or an imperfect or inaccu­
rate description of a legatee or devisee, if the 
description is sufficient to designate with reas­
onable certainty the object of the testator's 
bounty. Therefore the Methodist Church may 
take under a gift to “ The Missionary Society 
of the Methodist Church in Canada.” Tyrrell 
v. Senior, 2ft A. B. 15(5.

Incomplete Description. | — The land 
claimed was in the township of East Flam- 
borough. and the will through which plain­
tiff claimed devised all the testator’s land in 
" l’lamhorough." There were two townships, 
called respectively East and West Flam- 
borough. and none called Flamborough : but 
it was proved that testator owned this land, 

1 and not shewn that he had any other land in
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«■.i11,. r Mast or West Flamborough :—Held, 
i . land might pass by the devise. Sich- 

Hurl,holder. 21 V. C. 11. 108.
Intention to Dispose of Whole

Estate S/Hvific Sum* Sound. 1—A testator
........... I by saving that he disposed of the

f liis estate, and then gar»* #2,000 to 
,, . i l'-mi and #000 to another person: his
.; let being greatly in excess of these 
m lamiint- :—Held, that ns to such excess 

.is an intestacy: Hie rule as to cases 
I,;' i i n enumeration not applying to cases 
u ■ a sum of money is named in the will. 

a v. II ishtirt. In re Ail*on, 14 tir.
I'.»'.'. 512.

i i.-tator left two unsigned and undated 
sc cf paper, on one of which he had writ- 
i. : l N ave the whole of my personal pro-

.... .. linei to William lirown. Town-
Arbiithnot. by Fordoun, Scotland, 

.vj H.in and on the second scrap of paper lie 
I- h. ” 1 give l'cter ('ran #.'»• Hi for him- 

." which were admitted to probate as the 
1 ,,! ui the deceased : Held, that there
v. an intestacy as to the residue of the pér­

ir over and above the #2,000 mentioned.

Land Facing on Two Streets. | -In
IS'-, lotator by his will devised to his bro* 
tic : ".ill that real estate now owned by me, 
l . ,\h. .".2 on tin* north side of A. street.

, i 1 during his life,” and afterwards over, 
and iln ii made a general residuary devise of 

of his land to his sisters. It np- 
!' iic.l that in 1807 the testator purchased
i • ml in (piestion, with a frontage of 20

\ street, by a depth of 200 feet to
ii a.- twenty feet wide, which lane was in 
1".' ' diverted into V. street. At the time

;mi. luise there was a house facing on A. 
Mi -1 known as No. 22, and also one facing 

lam*, afterwards known as No. 21 V. 
stic.i, occupied as distinct tenements, and 
- v i'li a fence in the rear, but with certain 
ci'"i I between the two fences used to some 
"Vent in common Held, that the specific 
dv. .• was confined to No. 22 A. street, and 
lie lands appertaining to it, to the exclusion 
■ : ilic house on V. street and tin* lands ap­
pel Mining to it, which passed under the re- 
> i\ devise. Scauion v. Scanlon, 22 (). 
it. HI."

Laud not Owned by Testator -- 1 p/di- 
i a Lund Owned bn Testator.]—A tes- 
i purporting to devise “all his real and 
V" nal estate.” gave to one son the south 
in': ac res of lot 21, and to another the north 
til ac res of the same lot. The will con- 
t:i "'ll no residuary devise and no other gift 

cl The testator died seised of the «'list 
l a uf lot 21. 10ft acres, hut had no interest 
i'e ihe west half Held, that the one son took 
t! -until twenty-five acres of the east half 
of ' h" lot and the other the north twenty- 
i a res, and they took together the een-
i fifty acres as tenants in common. Mc-
l • n v. ilcl'udyen, 27 O. It. 598.

Lane. |—A testator devised part of lot 17 
- son ('.. and part of lot 18. adjoining it 
e cast, to his son W.. adding that, in 

r to give C. free access to and from the 
s road on the east side of lot 18. the lane 

•ad " now running across ” the land do- 
I to W\. “ commencing at my gate on 

e road.” and in width half a chain, to 
west limit of 18, should be kept open for

the free use of his said sons, with a proviso 
that should the whole estate bequeathed to 
them come into tli«i possession of any one 
person, this provision. " in reference to the 
continuance of said lane or road," should 
become void : Held, that the testator evident­
ly intended that the lane should be continued 
as then existing and used : and that the de­
fendant. claiming under < bad no right to 
remove tin- gate oil the side road. Van-sickle 
v. Kelly, 42 F. C. it. 274.

Mistake in Description of Land Hei­
di inn I" l. vplain. | s.c Lan v. hiet- 
clium, 28 C. V. 40ft, 4 A. It. 92 : Sum mem 
\. Sum nil IM. 5 I ». It. 1 lu ; Ifi Sinner, ft II. It. 
212: llickiy v. Stover, 11 (>. It. Hlft, ante
IV. 1.

Mistake in Name of Donee. | A tes­
tator bequeathed a sum of money to his "sis­
ter Anastasia Cummings." He had only two 
sisters. Catharine Kelly, to whom he bequeath­
ed a like sum. by her proper name, and Marin 
Cummins : Held, that the gift took effect in 
favour of Maria Cummins. Held, also, that 
a declaration to that effect could properly he 
made upon an originating notice under rule 
928. In re Sherlock, 18 V. It. ft. followed, lie 
Il liitty. 2U U. K. 2U0.

Mortgage. | -An assignment under seal, 
annexed to a mortgage, stated that the assign­
or “bargained, sold, assigned, ami transferred” 
unto the assignee, “ his heirs and assigns, 
the annexed mortgage, and all the right, till", 
and interest therein," of the assignor. “ to 
have and to hold the same unto the said, &e.. 
his heirs and assigns, to his and their sole 
use forever :"—Held, that the land, which was 
the subject of the mortgage, did not pass by 
tliese words: but held, that had the instrument 
liiN-ti a devise, instead of a deed operating inter 
vivos, the land would have passed under the 
term “ mortgage." Au*ton v. Houlton, lft C. 
I'. ;:is

--------  Residue.] — After a bequest by
a mortgagee of several legacies, the will 
proceeded : " the above mentioned legacies to 
became due and payable in money or securi­
ties twelve months after my decease, and each 
b gatee to be entitled to the interest and pro­
fits on their respective legacies from the time 
of my decease. Lastly, 1 give and bequeath 
to uiy two nephews A. and 11. the residue and 
v inainner < f my property, real and jiersonul, 
after paying the above named legacies, to he 
divided equally among them, share ami share 
alike ' —Held, to vest the mortgage estate 
in the nephews, the devisees. Doe d. II<11 iwell 
v. II in/ill, t] O. S. 241.

--------  Interest.]—A testator bequeathed
his personal estate to his executors, in trust 
for the purposes of his will, and gave to them, 
in the quality of trustees, for the use of his 
son for life, and after his death for the use 
of his son's children. “ the sum of £1.500. due 
to me by C., and secured by a certain mort­
gage” Ac.: Held, that this passed the prin­
cipal mortgage money. (£1,500) hut did not 
pass the interest then due or which would 
fall duo before the testator's decease. Held, 
also, that the legatee was entitled to claim 
more than six years' arrears of interest, the 
trust being express, and the Statute of Limi­
tations therefore not applying to the case. 
Loring \. Loring, 12 Or. 274.
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Part of House on Devised Land. | In
1883, >1. \Y. living seised of certain lands, 
conveyed half thereof to (I. \V. in fee, describ­
ing the same by metes and bounds, and after­
wards died, having devised the other half to 
M. There was a house upon the lands in 
question so situate that half of it was on the 
portion granted to <1. NY., and half on the 
portion devised to M. No specific mention 
of I lie house was made either in the deed to 
<!. NY. or in the will. M. now commenced, in 
defiance of < I. W.’s protests, to pull down 
the half of the house situate on the land de­
vised to her. and <1. NY. applied in the present 
action for an injunction to restrain the same :

Held, that lie was entitled to the relief 
claimed. Wray v. Morrison, il U. It. 180.

Plate, Books, Furniture, Sec. | A testa­
tor. after making sundry devises and bequests, 
proceeded : "and I further leave to my son U., 
all my plate and plated goods, hooks, and 
pictures, together with all accounts, papers, 
and personal effects that may he in my pos­
session at the time of my death, always ex­
cepting household furniture, beds, bedding, 
and linen and these 1 leave m my daughters, 
(naming them) to lie divided, share and share 
alike ; . . . and 1 further leave, give,
and liequeuth all my horses, cattle, cows, 
sheep, and farming implements to my two 
daughters."’ being those already named -Held, 
that the bequests to the son and daughters 
were specific; and that the residue, if any. 
was not disposed of. Mcliidd v. Brown, 5

“ Possibility ’’ l.tnul. | Held, that the 
word *" possibility " in R. S. O. 1N77 c. lOtJ, 
s. 2. includes a " right of entry for condition 
broken,” mentioned in s. lit. and is more ex­
tensive than the latter phrase; and might 
therefore be a subject of a devise, and is 
covered by the general name of " land.” In 
re Mi Irilh. 11(1. It. IVJI.

Held, that a “condition of re-entry,” or 
condition strictly so called, as distinguished 
from a "conditional limitation,” is a means 
by which an estate or interest is premature­
ly defeated and determined, and no other 
estate created in its room. ll>.

Poor of County Town Detached from 
Count y for Muniri/ml Purposes only—Ifiiiht 
of lirsid'iits of Town to J’lirtici/inte.]—The 
testatrix by her will gave the residue of her 
estate in trust for a certain class of the poor 
of a county, " who must have been bond tide 
residents of the said county before becoming 
destitute or needy.” A town in the county 
originally formed part thereof for all pur­
poses. but was in is.-,!», under the provisions 
of tlie Municipal Act then in force, detached 
from the county for municipal purposes only:

-Held, in tile absence of anything in the 
context of the will clearly to the contrary, 
that r-Mdents of the town coming within the 
class referred to in the bequest were included 
therein. Steele v. Grover, 2(1 O. It. 02.

“ Property " " IJstate."]—Hither of the
words "property" or “ estate " is sulhcieut 
to pass realty under a will. Cameron v. 
Harper, 21 S. It. 273.

" Properties, Moneys, and Personal 
Effects " Possess ion. | A testator by his 
will nrovided as follows : "1 will and be­
queath to . . < II. all properties
moneys, and personal effects now in my pos-

I session, for her own and sole use, to be dis­
posed of ns she may see proper Held, that 
the devise passed real estate. Held, also, that 
real estate in the occupation of a tenant at 

1 i he time of the testator’s death, was in the 
possession of the testator, lie Jluryun and 
Frit linger, Hi O. It. 28.

Rooms Projecting over Devised 
Land. | A testatrix, being the owner <>f cer­
tain lands and premises upon which a block of 

, buildings was erected, devised the property in 
- two parcels, describing the buildings thereon 
! as being in the occupation of certain tenants.

The description of one parcel included an 
j alley way running through the centre of the 
! block. Inn the rooms built over the arch of the 
! alley-way were structurally a part of, and 
I were used with a store that formed part of 

the other parcel, to which a right of way 
over the alley-way was given:—Held, af­
firming lb (). It. 102. that the presumption 
" cujus est solum ejus est usque ad cudum ”

: is a. rebuttable one, and that under the cir- 
i cuinstances the rooms iu question did not pass 

with the land. Potts v. Bout ne, 1U A. It. 1U1.

Special Share. | -A testator directed that 
one of his sons NY. It., should be educated for 
a learned profession, medicine, law or the 
church, over and above a child’s share, and if 
brought up to a trade he was to receive 
£250 over and above a child’s share. NY. 
It. did not receive a professional education,

| but entered mio the employment of a bank as 
a clerk; Held, lhat he was entitled to receive 
£200 over and above a child’s share. Travel» 
v. Gut tin, 20 Or. 107.

Special Words. |—A testator devised, 
"east half of lot number seven, together with 
the broken front of same, with forty acres 
of lot number eight, west side, situate in the 
first concession, township of Kingston,” and to 
his daughter S. M.. "east half of lot number 
eight, with the whole of the broken front of 
the same, as also sixty acres of the west half 
of said ha situate in the first concession of 
the township of Kingston;’’- Held, that the 

! whole broken front of lot eight passed to S.
! M„ and not merely the broken front in front 
i of the east half. Hawley v. Miller, 12 C. I*.
I 70.

Specific Descriptions—Boitions Previ­
ously .Suh/.J- A. McL. »S. being the owner of 

i ii 2(M» acre lot, and having disposed of twelve 
, acres at the north-east corner and live acres 

in the centre portion in his lifetime, by his 
n ill doused as follows: " First, 1 devise 
and bequeath unto NY. A. S. the easterly part 

i of lot No. ti, . . . being described as one- 
| third part of the length and the entire width, 
| measuring westward from the easterly limit 

of the said lot No ti, and containing sixty- 
| six and two-third acres, more or less. Second, 

1 devise and bequeath unto 11. 1». S. the mid- 
! die part of my said lot No. U, in . . .

being described as one third part of the length 
j and the entire width, measuring westward 

from the land hereinbefore devised to NY. A. 
j .8. of the said lot No. (i, and containing sixty- 

six and two-third acres more or less. Third, 
1 devise and bequeath to my daughter A., the 

! wife of J. IS., of . . . the remaining one 
! third part of my said lot No. I» in . . . 
! being described as one-third of the length and 

the entire width of the said lot No. ti, measur­
ing westward from the land hereinbefore de- 

I vised to II. D. S., and extending to the west-
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mit of said lot No. 0. containing by ad- 
: unlit sixtv-six anil two-tliinl acres 
nr less. To have and to hold the said 

devised land and premises, unto and 
use of my said daughter A., for and 

_ the term of her natural life, with re- 
r ihereof on her decease to the children 
body, and their heirs and assigns for 
A codicil provided as follows : “ I do
alter my said will, so that if my said 
i A., the wife of J. 13., die without 

i r should outlive her issue, the remain- 
• •roof shall revert to my own heirs, share 

i• alike:" Held.that each of the three 
. j-res look under the will according to the 

i ements given, that is to say, one-third 
it i the length of the lot, and the whole 

■ f it. and only such portion of his or 
! i l'i 'i'ective parcel thus described, as the 

T had title to and power to give, and 
i ii could not be held that what land the 

1er Imi| was to be equally divided amongst 
ice children. Saunders v. llrcakie. 5 O. 

It. tiOo.

Specific Quantity—Oeuvrai Location.']— 
W -cil to his daughter T. six acres “off 

i.'U'ih west portion of lot 120 in the third 
"ii of Ilaldimand," to be chosen by his 

> r-. and “to extend twenty rods in 
■ joining the northern line of said lot 20, 

1 • -Mending as far south as will comprise 
,c i c< aforesaid." One It. owned a strip 

i at the north-west corner of the lot, 
Ming twenty rods in width to the east, 
a !•■ lot being eighty rods wide; and this 

'in had for forty years been enclosed and oe- 
I. The executors chose the six acres for 

T. adjoining this, and extending twenty rods 
Afterwards, on a survey made under C. 

s I (J. c. 93, s. 11, the north-west angle of 
-U was placed four rods further west : and 

• w!.mts, who owned the remainder of lot 
then contended that T. must lose that 

1th nil" the east side of her strip, as the de- 
■ ; -tricted her to the “north-west portion” 

lot, and she could not therefore come 
•ad the centre into the north-east part, 

-h she could not otherwise get more 
ixteen rods in width. II. having acquired 

l-V possession, so that his eastern fence 
• "M not be moved :—Held, however, that the 

' "ii of the testator was to give six acres, 
'""'t.' rods in width along the northern 
l""uidary of the lot, without reference to the 
stri i meaning of the words “ north-west por- 

« hat the executors had therefore chosen 
il"; nil in accordance with the will ; and that

. having ivc-pa-.-.cd thereon, were
Tucker v. Phillips, 24 U. C. It. <52*5.

Two Devisees Answering Descrip­
tion.; The testatrix devised and bequeathed 

r real and personal estate (except her 
money) to one M. for life ; and upon 
nil of M., she directed that all her real 

personal estate should be sold; and the 
•I- thereof, together with all her other 
-, she bequeathed to (among others) 

••ns and daughter of her sister M. A.
1 were at the date of the will two da ugh- 

f M. A. living : Held, that parol evi- 
"’as admissible to shew that the testa- 

iitended to benefit only one of the dauglv 
iml that the evidence shewed that she 

"'led to exclude the other. Held, also, that 
'vision of the ready money was post­

'd until the death of M.. the tenant for 
McIntosh v. Ucsscy. 2*5 (Jr. 41)»!.

Two Legatees Answering Descrip­
tion. | (J. XV. by his will bequeathed $1.000
to “The Protestant Orphans’ Home for Hoys 
in Toronto.” The evidence shewed that there 
were two institutions, either of which might 
have been intended by the testator : Held, 
that the legacy should be divided between 
them. Williams v. Roy, 1) O. It. 534.

Unintentional Omission ■ Words Read 
into Will.] A testator, being possessed of 
personalty and realty, bequeathed pecuniary 
legacies to a much greater amount than the 
personalty left by him, and then bequeathed 
to his "executors ... in trust to dispose 
thereof to best advantage, in trust to be divid­
ed and paid over to my children in the sums 
mentioned, and as soon as may be agreeable 
to the terms ami conditions of certain mort­
gages ami leases now standing against the 
property." without mentioning any property:

Held, that the words "my property,” pre­
sumably unintentionally omitted, should be 
read into the will. Colvin v. Colvin, 22 U. It. 
142.

See, also, the sub-head Special Words and 
Expressions, post, IX". 11).

7. Estate for Life.
Devise of Proceeds for Life.]—A de­

vise "of all the proceeds” issuing from a 
farm, for life, gives an estate for life in the 
farm by implication, especially where the de­
visee over in fee is entitled to the cattle and 
elVects on the farm, by the express words of 
ilie devise, only on the death of the devisee 
for life. Uranian v. Munro, (5 O. S. 1)2.

Devise to Son “ for his Children.”] —
A testator by his will, made in IN32, gave 
certain lands to his son J. !>., "for his child­
ren,” adding, in a concluding paragraph, "any 
other lands I may now or hereafter have I 
may add " - Held, that the devise carried only 
a life estate; and that the concluding words 
had no effect. Hamilton v. Hennis, 12 Or. 
325; affirmed on appeal, 14th March, IS*57.

Direction to Convey to Heirs. ] -A. de­
vised land to his executors, “ to hold the same 
in trust for the use and benefit of my son W. 
during his lifetime, ami after the death of my 
son XX’. in trust for his heirs, issue of his body, 
until the youngest of said heirs shall become 
of age. and then to convey it to said heirs, the 
children of my said son XV. taking equal 
shares, and the child or children of any de­
ceased child of my said son to take their pa­
rent's share in equal proportion —Held, that 
XX-. took only an estate for life, and that the 
legal estate in remainder vested in the trus­
ties for the benefit of his heirs. In Co 
Romanes and Smith, 8 1\ It. 323.

Direction for Equal Division among 
Heirs. | .1. S. by bis will devised as follows :
“ I will and bequeath to m.v son .1. S„ for the 
term of his natural life, the farm 1 purchased 
. . . but if my said son .1. should leave 
lawful heir or heirs, then said lands shall be 
equally divided among them on the death of 
their father, but if my said son J. S. shall die 
without leaving lawful heirs, then in that case 
1 direct the said lands shall Im> sold and the 
proceeds thereof to be equally divided among 
my remaining children or their heirs.” The son
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.1. S. had I lei*» married for some years at 
the date of llie will, and had n daughter after 
that date, who with her father was living at 
the time of the testator's death: -Held, that 
the devisee .1. S. look a life estate with re­
mainder to his child or children : and not an 
estate in fee. under the rule in Shelley's case. 
Smith v. Smith, 8 O. Tt. (177.

Direction to Divide among Children.]
A. h.v his will devised as follows: "I give 

and bequeath to my nephew It., and C. his 
wife (describing the land I. to their use for 
the term of their natural life, and at their 
decease to he divided among their children as 
they may see tit." (the wife, died, and
after her death It. conveyed to one of his 
children. I ». It. and I ». then mortgaged to a 
company, and the company sold to 10. under 
the power of sale in the mortgage, hut 10. re­
fused io take the company’s title :—Held, that 
It. and t '. took an estate for life only: that 
the appointment in favour of one child to the 
exclusion of the rest was not a valid appoint­
ment, and that the title offered was not one 
that the purchaser could lie compelled to ac­
cept. Semble, had a similar appointment been 
made by both husband and wife, it would have 
been invalid, lie Ontario L. anil S. Co. anil 
Potcn*. 12 O. R. 582.

Disposal During Life.]—Held, that a de­
vise to testator's wife of land, "to be at her 
will and disposal during her life." with a sub­
sequent direction as to what should become 
of the estate after her decease, clearly gave 
her only an estate for life, not in fee. Dot </. 
Keeler v. Coltina, 7 U. C. 11. 510.

Division at Devisee’s Death. | -A will 
contained the following clause: “To my son 
( 1. \V. I give ami bequeath during his lifetime, 
tin north east quarter of said lot 4 before 
mentioned, and at his death to go to and lie 
vested in his son W. ('., or in case other sons 
should lie born to my son fl. W., then to lie 
equally divided between all the* boys —Held, 
that (1. \Y. took a life estate only, and that 
there was a vested remainder in fee in his 
sons, as a class, which would let in all horn 
before his death, Re Chandler, 18 (). It. 105.

Estate not to be Transferable. |—After 
directing a sale and division of the proceeds 
of an estate, the will as to one of the legatees, 
M. S., ” provided that the said M. S.'s interest 
in my estate shall not be transferable or 
transferred to any other person whatsoever, 
but may be inherited by her children, legiti­
mate ; and in case the said M. S. die without 
legitimate issue, then her interest in my estate 
shall revert back to the other legatees.” &c. :
•—Held, that M. S. took only a life estate. 
Jeffrey v. Scott, 27 Gr. 514.

Estate to Devolve on Children to be 
Selected. | -One ,1. Mel’, lived upon lot 2d. 
of which his father A. McV. was owner from 
182(5 till 1878. when lie died, leaving twelve 
children him surviving. A. McV. died in 
1811, having by will devised lot 2(5 to .1. McV.. 
but adding : “ lie is not to sell or dispose of 
the said lauds, nor any timber or wood now 
growing on the said lot : on the contrary, the 
land is to devolve on the most deserving of 
his children according to the discretion of my 
executors, that is to say after his own death.” 
In 18(51» ,1. McV. conveyed the north half of 
lot 2(1 in fee to the defendant. The executrix

of A. MrP. made no selection ns to who was 
the most deserving of his children on wlmm 
the land should devolve. Nevertheless the 
plaintiff, a son of A. McV., now laid claim un­
der the above devise to seven-twelfths of the 
lot. being his own share and six other shares 
which lie had acquired: Held, that lie was 
entitled to judgment in respect of seven- 
twelfths of the land, for that .1, McV. only took 
a life estate under the said will, under which 
lie must be held to have taken, as lie did not 
disclaim the benefit of it, and had not acquired 
title by possession at the time of his father’s 
death : and though no selection had been made 
■■nnoi.g I lie children of A. McV.. the court 
would carry out the general intention in fa­
vour of the class by holding that the estate 
descended on the twelve children of .1. McV. 
There was no estate tail given to ,T. MeP. 
under tlie will, for ( 1 » "children” in it had 
its primary meaning of descendants of the first 
generation only : and (21 the children were 
not to take as a class, in the first instance, 
hut only those nut of that class to he indi­
cated bv the executors as the most deserving. 
MtPh.nl v. McIntosh, 14 O. It. 512.

Failure of Issue.1 —By his will the testa­
tor devised to his son the use during his life­
time of certain land, hut if lie died without 
issue, then it was to be equally divided be­
tween two named grandsons, and by a subse­
quent clause, on the death of the testator's 
widow, he directed that the said land and nil 
other property not liequeatiled by his will 
should he equally divided amongst all his 
children. The son died, leaving issue, his 
mother predeceasing him : Held, that under 
It. S. O. 1887 C. 100. S. 52. the failure of b-ue 
referred to was a failure during the son's life­
time or at his death and not an indefinite fail­
ure, and that by virtue of the subsequent 
clause lie took a life estate and not an estate 
tail by implication, and that on the termina­
tion of the life estate the lands fell in and 
formed part of the residue. lte Bird and 
Barnard's Contract, 50 L. T. X. S. Kill, and 
Stobbart v. Guardhouse. 7 O. It. 250, distin­
guished. Martin v. Chanilar, 20 O. It. 81.

General Devise with Direction for 
Division at Devisee’s Decease. | -A testa­
tor made his will as follows : ”1 bequeath to 
my wife E. K. all the real and personal prop­
erty that 1 die possessed of . . . My wish
and desire is. that she shall divide the said 
real estate or personal property, £50 to my 
daughter S„ £5(1 to my daughter B., the bal­
ance to my son W. (providing anymore» (if a 
daughter i £50. and if a son then the balance 
after £50 to each of my daughters to be equal­
ly divided betwixt them at her decease — 
Held, that the widow E. K. took a life estate 
in the whole real and i»ersonal property, ex­
cepting what was necessary to pay the lega­
cies. Wilson v. Graham, 12 O. It. 4(10.

Issue to Hold in Fee Simple.]—A tes­
tator devised lands to his daughter : “ to her 
own use for the full term of her natural life, 
and from and after her decease to the lawful 
issue of my said daughter to hold in fee sim­
ple." and in default of such issue over :—Sem­
ble, that the issue should hold the property in 
fee simple appeared incompatible with an es­
tate tail in the mother, and that '* issue ” must 
lie construed " children," and the mother took 
an estate for life only. Rc Hamilton, 18 U. 
It. 195.
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IsMK to Take in Fee Simple.| A tes- 
i:it ilie third clause of his will devised i 

lids " to my son James for the full 
mi his natural life, and from and after
|.> -'.to the lawful issue of my said son
.1 hold in fee simple ; but in default of

him surviving, then to my daughter 
< .1 on', for the term of her natural life ;

tli-' death of my daughter Sarah 
,1 i to the lawful issue of my said

Sarah Jane, to hold in fee simple : 
■nuit of such issue of my said daugli- 

Jatie, then to my brothers and 
I their heirs in equal shares." By 
in--", the testator added: "It is my 
that upon the decease of either of 
hildren without issue, if my other 

i!" h dead, the issue of such latter 
;111v. shall at once take the fee simple 

! i'" mentioned in the third clause of
Held, reversing 23 O. It. 404. that 

- must he read together, and that, 
li i. : . regard to the latter clause, and to the 

1 :• 1 iInt the issue of James were to take
i'i f inple. there was a sufficiently clear ex- 

of intention to give James a lit" es- 
' "i h to prevent the application of the 

Shelley's case. Evans v. King, 21 A.
I! 010. 24 S. C. It. 350.

Joint Estate with Survivorship.]—A
i'"'l hi' property, real and per-

1 to S.. his grandson. Imt upon certain 
ns (which were proved to have been 
• ■ ! *. and further ordered that the said 

>' iher and testator's youngest daughter,
1 A ">ild have a lien upon said lands as a 

’ iring either of their natural lives, then 
1 "ir decease the same should revert to 

■ ' "I S. and his heirs for over :—Held,
'' 1 int estate for life passed to testator's

nghters. remainder to the survivor for 
! i . with a remainder in fee to the 

ScouU r v. B couler, 8 C. P. i>.

Life Estate to Widow of One Devisee
Estate by Implication to Husband 

■ 1 ft her Devisee.]—Testator who died in 
l- ' il' vised land to his son !>., and other 

- his daughter A., charged with legacies 
' "iher children. The will further de- 

it' that if l>. died without heirs, D.'s prop- 
• it shall remain for the use of his widow 

her life, after which it shall be divided 
- h-'st, between the rest of my ehild- 

i1 ' mi! if A. died without heirs, the prop- 
i'"d to her. “ shall revert in the same 
I >. was married before the making of 

' ill. and A. after the testator's death 
i ! the plaintiff, and died in 1870:—
II' ' that the words “ revert in the same 

in-ant “shall follow in like manner.” 
it therefore A.'s husband after her de- 
'""k a life estate in the property de- 

i" her, as D.’s wife would take in that 
I to B. .far dine v. Wilson, 32 U. C. It.
hoc d. liutlcr v. Stevens, 0 O. S. 03. |

Life Estate with Power of Disposal. 1
'tutor devised his property to his wife 

provided she remained unmarried ;
1 she married it was at once to be equally 

I among his children; if. however, she ! 
i continue his widow, and be guilty of no 
'lin t, then it was to be at her disposal, ! 

" ' "it the hindrance or molestation of any 1 
i whomsoever, with a final declaration 1 
it was not to be disposed of or rented 
- the devisee's life. The widow remained

unmarried and died :—Held, that the widow 
took either a fee simple estate, or an estate 
for life, with power to dispose of the fee if 
she should not marry again, in which event 
both estates would be divested, llurgess v. 
Iturrows, 21 C. I'. 420.

Life Tenant—Lease.']—A testator gave all 
his estate, real and personal, to trustees upon 
trust to allow and give the use thereof to his 
wife during her life for her support and main­
tenance. and after her death to sell and divide 
the proceeds among his children equally:— 
Held, that the wife had the right to lease the 
farm and deal herself directly with the tenant 
during her life. Ueffennan v. Taylor, ID O. 
It. <170.

In this case, those entitled in remainder 
were the adult children of the life tenant, and 
no active duties were cast by the will on the 
trustees during the continuance of the life es­
tate. and sin li being the case, the court would 
give effect to the usual incidents of an estate 
for life by which the tenant can occupy the 
property or let it. or otherwise dispose of it as 
seems best to that tenant :—Held, therefore, 
that a lease theretofore made by the trustees, 
without the sanction of the widow, though 
there was no evidence of mala lides on their 
part, must nevertheless lie set aside, and pos­
session of the property given to the widow or 
her nominee, lb.

-------- Renewal of Lease — Profits—Ac­
count.]—A widow was entitled under her hus­
band's will to the use and enjoyment of all 
his property during her life. It was conced­
ed that she was entitled to the enjoyment in 
specie of the personal estate. The testator 
owned a brick-field on leasehold land, and car­
ried on there a brickmaking business at the 
time of his death. This and the plant in con­
nection therewith the tenant for life took pos­
session of, and went on with the working of it. 
She put other assets of the estate into this 
business and extended it, and when she died 
it was still a going concern. At the expira­
tion of the term of her husband's lease, she ob­
tained a new one, covering a larger area of 
land :—Held, that the widow, having elected 
to carry on the business on these premises, did 
so for the ultimate benefit of the estate. She 
was entitled to all the income, earnings, and 
profits derivable therefrom each year, in so far 
as she applied them to the maintenance of the 
family, or in the acquisition of other property, 
or in the paying off of mortgages; but what­
ever profits went into the business to increase 
it, and whatever plant, stock, and belongings 
of the business remained on the premises or 
elsewhere at her death, became the property 
of her husband’s estate. An account against 
her executor was directed, and the scope of 
the inquiry defined. Wakefield v. Wakefield, 
32 O. It. 3<>.

No Words of Limitation.]—Under the 
following will 11In- testator dying before 4 
Win. IV. c. 1. came into force), “And touch­
ing my worldly estate. I give and dispose of 
the same, &c..” then followed various devises 
to sex oral children : then “ all other property 
of which I shall die possessed and not herein 
mentioned, I wish to lie divided among the five 
children above named." The testator then 
added, "to A. B. of K., I give and bequeath 
lot No. 1) in the 7th concession of the town­
ship of Nelson, and county of Ilalton, and I 
appoint tli«- said A. B. "ii" of my executors 
—Held, that A. B. took only an estate for
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life in lot îi. and that the reversion therein ! Mini the estate of W. (Î.. wlm died during the 
im-sed in the residuary devisees, not to the life of the widow, and lie fore lie had attained 
heir-at-law. Dor d. Ford v. Vh //, Il I.', C. It. twenty-three, was entitled to the proceeds of 
627. ! such sale. Iloltbu v. H ilkinson, 28 (Jr. ,150,

Offspring I’mn r of Appointment.]—J. 
I*, h.v his w ill provided ns follows : " I give 
and devise to in.v brother I). IV the . .
on which lie resides ... to hold the same 
to tin >nid I >. I', for and during his natural 
life, and after the death of the said I ». I'.. I 
give and devise the said . . . to II. |\, 
second son of said lb I*., to lie held by the 
said II. I*, lor and during his natural life, 
and if the said 11. I*, shall leave offspring him 
surviving, then I give and devise the same to 
such of his offspring as the said H. I’, shall 
appoint, and in case of no appointment being 
made by the said II. I*, in his lifetime, then 
I devise the same eipmll.v to the children of 
ilie said II. V. in fee. and in case the said II. 
I*, shall die without lawful olVspring or dur­
ing his father’s lifetime, then I give and de­
vise the same to . .” I». I*, and II. 1*.
by conveyances and mortgages dealt with the 
land as if they were the owners in fee. After 
several mortgages to one J. E., who was II. 
I’.'s solicitor, were registered against the land, 
and after I). P.'s death. J. E„ having assured 
II. P. llint his (.1, E.’s) title to the land was 
perfectly good, and that II. P.'s children had 
no interest in it. persuaded 11. P. as a matter 
of form to execute the power of appointment 
in favour of L. S., one of his children, and to 
obtain from L. S. and her husband, without 
their knowing of the execution of the power 
of appointment, and on making the same re­
presentation ami without consideration, a quit 
claim deed <>f all their interest in the land. 
In an action by L. S. and her husband, on 
discovering their interest, to have the quit 
claim deed delivered up to lie cancelled, and to 
have it declared that the conveyances and 
mortgages made by I>. P. and II. P. only 
bound their life estate : Held, that only a 
life estate was given to II. I\, and not an es­
tate in fee tail. If “offspring” is read ns 
" children,” or construed ns meaning “ issue,” 
the devise falls within the rule that when 
words of distribution, together with words 
which would carry an estate in fee. are at­
tached to the gift to the issue, their ancestor 
takes for life only. Here to the children or 
issue, in default id' appointment, is given ex­
pressly an estate “ in fee." and it is distri­
buted to them '* equally." Held. also, that 
untrue representations were made which in­
duced the execution of the power of appoint­
ment and the transfer of the estate thereunder 
without consideration; and that the instru­
ments subsequent to the deed of appointment, 
did not affect the fee simple of the land and 
that the operation of the mortgages should be 
limited in the life estate of II. P. in the land. 
Kir at v. Flatt, 12 O. R. 229.

“ Owned for Life.”]- -A testator devised 
certain real estate “to be owned, possessed, 
and inherited by my wife during her natural
life subject to tlm further pmx of my
will." followed by a devise to “ W. (». when 
lie is of l lie age of twenty-three years, 200 
acres, or if sold before lie arrives at the years 
mentioned, that some other lot of land or 
money amounting in value to the above men­
tioned lot be given him in lieu thereof — 
Held, that the wife took a life estate with a 
vested remainder over to W. (»., and the tes­
tator having shortly before the date of his will 
contracted for the sale of the land so devised,

Restraint against Mortgaging or 
Selling (lift (’Iiililn ii.\ A testator, by 
his will, dated 2ôth June, 18IM1, devised to the 

i plaintiff “and his heirs and executors for 
j ever." a parcel of land subject to the following 

proviso: " That lie neither mortgage nor sell 
I the place, but that it shall be to his children 
I after his decease." The plaintiff had children 

living at the date of the will. The testator 
died in 1807 : Held, that the plaintiff could 

j not, by his own conveyance, confer an inik- 
j feasible title upon an intending purchaser,
I and that the preferable construction of the de- 
j \ iso was to give the plaintiff an estate for life, 

remainder to his surviving children for their 
| lives, remainder to the plaintiff in fee. Dick- 
! non v. Dickson, (i O. R. 278.

Restriction against Disposal and In­
tention to Benefit Children. | Ity lier 
will the testatrix devised as follows: " I give 
and devise to my beloved children A. 1*. ther 
son) and M. P. ( his wife) and to their child- 

l ren and children's children for ever all and 
singular lot 1.1. . . Provided always that
ilie aforesaid A. P. or M. P. shall not be at 

. liberty at any time or for any purpose to con­
vey or dispose of (said lot) as it is my will 
that the same be entailed for the benefit of 

I their children." The residue of her estate the 
testatrix devised to her daughter-in-law the 
said M. P. : Held, that upon the true con- 

j struct ion of the will A. P. and M. P. took 
I only an estate by entireties for their lives and 

ilie life of the survivor of them. Held, also, 
j that they did not take an ultimate remainder 
j in fee, expectant on any estate tail given to 
I the children, and that under 48 Viet. e. Ill, 
j s. .1. IF S. O. 1887 c. 44, s. .12, s.-s. ,1, it was J the duty of the court to make a declaratory 
i decree as to this in order to answer as to the 
| whole estate taken by the parents. Held, also, 

that a mortgage by A. P. and M. P. was valid 
I and bound their life estate in the land not­

withstanding the attempted restraint on alien­
ation. Semble, that the children took an es­
tate tail but the special case which was stated 
for the opinion of the court did not require 

I this to be declared. The judgment in 11$ O. 
I R. 112 affirmed with a variation. Pctcrboi- 

omill Hail Fstutc Co. v. Futlcrsun, 1.1 A. It.
751.

Right to Live on Property.]—J. F., by
will dated 8th October, 1871, devised all his 
real property Vo bis son, the plaintiff : he next 
devised his jiersonal property, with slight ex­
ceptions, to his wife E. F. ; and the fourth 
clause was, " My will is that m.v wife shall he 

I allowed to live on the said property during 
I the term of her natural life.” The last clause 
i gave $.10 to his daughter, to be paid by plain- 
| tiff. On ejectment by plaintiff against E. F.

and another :—Held, that the fourth clause 
| gave the wife a life estate in the land. Ful- 
j ton v. Cummings, 54 U. C. R. 531.

A testator devised all his real and personal 
estate to his Moved sons E. and J. in fee, 
“subject, however, to the following condi­
tions : First. That my beloved daughters" 
(six iu number, naming them) “shall have at 
all times a privilege of living on the home­
stead and maintained out of the proceeds of
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i:. .Mute during their nnturnl lives:"—
Il i ill** daughters took n life estate in

'lend, and that the death of some of 
i not diminish the right of the sur- 
H a itch v. Jiartch, 42 U. C. It. 22.

Rooms in a House T.ife in a Lot."]
•|’l : lor hv his will nindi* n provision for

- follows: " I give and devise to my 
.v . 1 nil household goods.’ &e„ ‘ for 
-.f her natural life:' and I give and 

1 lier one bedroom, and one parlour of
. lioioe in the dwelling house wherein 

| ' II." An*., ‘ also the use of the kitchen.
. .i i deli : also. I give and devise to my said 

r life in the said lot theretofore men- 
No an annuity of $20 yearly.’ ” He 

11!iieet I" the above and to the payment
- "on to his eldest son 1».. and other 

-, devised the lot to his second son .1.
\ 1 testator's death the plaintiff, the

. .. and J., lived on the lot, arranging 
! i i'll them as to her maintenance. In or- 

!.. raise money to pay Ii.'s legacy, the 
; 'iff and .1, mortgaged the lot to a loan 
ni.,|.my. and on default, proceedings were 

iA i under the power of sale to compel pay- 
The plaintiff set about making nr- 

r,111. iueiits to pay off the mortgage, but the 
. i : i \ refused to accept payment unless 
if. . uni of two other mortgages made by 
.1 "in was also paid. No tender was made 
1 ! i im iff, nor was any demand made by her
f..r i rears of annuity or dower. An action 
u brought by plaintiff to establish the will.

1 i" have the rights of the loan company 
i.'il: Held, that the proper construction

i1 will was. that the widow was to have
; estate in the bedroom and parlour she 

'In.iild select, and also in the kitchen, yard, 
gird- ii. and also the annuity of $20: and that 
. . loan company could not claim to have the 

ges consolidated, and that as the plain* 
i ff b id not made any lender to the loan 
. paiiy she could not claim lier costs, but

- directed in lieu of her paying costs 
ili.it the arrears of annuity and dower should 
I..- ipi-d out. Smith v. Smith, 18 O. It. 205.

Shares to be Held and Proceeds Paid 
during Life. | A testator directed his real 
!*'■ at.■ to he sold and the proceeds, after 
]. unt i,f the debts and certain legacies, 

b.- divided into twelve equal parts,
1 of which I give and devise to my be- 

1 daughter M.. four of which I give 
; i devise to A. E. 1\ (daughter), and three 

iiii-li subject to the conditions and pro-
- hereinafter set forth. I reserve for 
u < '. \V. M. But in no case shall any 
>r of either of my children, or any hus-

1 "f either of m.v children, daughters, hove 
im or demand upon the said exe*

1 ........ ike., but their respective shares shall
Id ami the interest, rents, and profits 
f shall l»e paid and allowed to them 

ill.v . . . during their respective
In an action by the daughters to have 

1 'bares paid over to them untrammelled 
1 mv trust:—Held, that it was clearly the 

'i"ii of the testator that the daughters 
I only receive the income from the shares
- their lives. Foot v. Foot, 15 S. C.

It. 11! ID.

Specific Devise and General Clause. |
- i«'<tator devised certain lands as follows : 

" I will, devise, arid bequeath unto my wife
iml during her natural life all that pnr- 
f land (describing it) ... 1 also

will and bequeath unto lier, m.v beloved wife, 
everything, real and personal, within and 
without ; and it is hereby understood that tin* 
property above dvserilied shall be under the 
control of my said beloved wife. After the 
demise of my wife it is my will and pleasure 
that tin* aforesaid real estate shall desn-ml to 
my nephexv and his heirs." The testator had 
II" Other real estate than tin* said lands, and 
there was nothing else to which his language, 
importing that his wife was to have control 
of everything, real and personal, could In* 
referred: Held, nevertheless, that tin* inter­
mediate clause had no effect on the life estate 
expressly given to tin* wife, and there was 
nothing to change or enlarge tin* usual char­
acter of sm h life estate, so as to render her 
dispunishable for waste. White v. ltriggs. ID 
Sim. 17: S. < '. in appeal, 2 lMiii. ."iX'i, dis 
tinguished. Clow v. Clow, 4 O. It. 355.

Usufruct -Quebec Ln ic.J—See Fob in v. 
lJuyuuy, 27 S. C. It. 347.

See, also, sub heads 8. 0. 14 and ID.

See Estate.

8. Estate in Fee.

“ Absolutely " — “ In tht Event of her 
Death." \ A testator, who died on the Dth 
April, 1891. seised in fee. by his will devised 
and bequeathed all his real and personal estate 
to his wife absolutely, and in the event of lier 
death to In* equally divided among lier child­
ren :- Held, that tin* will was to In* construed 
as if the words "in my lifetime” followed 
tin* words " in the event of her death." ami 
that tin* widow took an estate in fee simple 
in i In- lands. Const ruction of s. ."ill of tin* 
Wills Act. K. S. O. 1«7 c. 100. lt< W alker 
and Drew, 22 O. It. 332.

Alien Devisee l.'ffcet on Prior Estate.]
•I. S. demised lands on tin* 22tid March, 

1824, to II., his daughter, for life, and after 
that to her husband if In- should survive her, 
at a nominal rent. On the 24th March. 1828, 
In* by bis will devised to bis son S. all bis 
lands by him “ freely to be possessed and 
enjoyed . . . after tin* death of II. and 
her husband "if sin* dies without heirs." J. 
S. died in May, 1S2S. S. died in 1 s42. an 
alien, not having taken tin* oath under the 
Act of 1*28 or 1841. and having before his 
death given a bond for a deed of the land 
to one H. : and the trustees under his will con­
veyed in fee to I. in 1871. II. died in 18(59 
without issue, and iter husband in 18(54 :— 
Held, that, under the devise in tin* will of 
•I. S.. II. took a fee, by reason of S.'s inca­
pacity through alienage to inherit as her 
heir-at-law. the intervention of the possible 
estate for life of II.'s husband making no 
difference. If S. had been capable of inherit­
ing. II. would have taken an estate tail only, 
with remainder to him in fee : for the limi­
tation over to him on failure of heirs would 
be restricted to lineal heirs, lie himself being 
a relative, and capable of being a collateral 
heir. Qmere. whether S.. if not an alien, 
would have taken in fee or for life under the 
words '* freely to he possessed and enjoyed,” 
&c.. in tin* will of J. S. Qmere, also, whether 
s. 12 of 12 Viet. c. 197. has any relation to 
titles previously acquired. The defendant 
was held not estopped from setting up the 
alienage of S.. for lie claimed under II.. whose
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title he supported against that of S. lier v. 
Llliutt, 33 U. C. It. 434.

Conditional Fee.J A devise to two per­
sons of separate lots of land with a proviso 
that if either devisee should die without law­
ful issue the part and portion of the deceased 
should revert to the surviving devisee, and 
with the further proviso that in case both 
devisee* should die without issue the devised 
lands should he divided by certain named per­
sons as they should deem right and equitable 
among t li<- relatives of the testatrix, confers 
upon each devisee only a defeasible fee simple. 
Judgment below, 33 U. it. .">43, allirmed. -Na­
so a v. Armstrong, McClelland v. Armstrong, 
Wright v. Armstrong, 31 A. It. 183. Ke- 
\ersed by the supreme court, on another point, 

s. t . It. 2U3.
- Executory Devise.) A testator by 

his w ill devised as follows : " I give and be­
queath to my son 1\ . . lot No.
at I lie age of twenty-one years, giving the 
executors power to lilt the rent and to rent, 
said executors paying I’, all former rents due 
after my decease up to his attaining the age 
of twenty-one years ... At the death 
of any one of my sons or daughters having no 
issue their property to be divided equally 
among the survivors.” F. attained twenty- 
one and died unmarried and without issue:—- 
Held, a conditional fee, with an executory 
devise over. Little v. Hillings, 37 (Jr. 303, 
distinguished. ( raw ford v. Broddy, 3ô U. It. 
U>6. Lev ersed in appeal on another ground, 
33 A. It. 3U7.

Devise over. ] \V. 1’. died in IS 11, leav­
ing a will as follows : •• 1 will and devise
unto my son (J. all and singular that farm, 
«Ne., ilie same lo be by him the said 0. I', 
peaceably possessed and enjoyed for and dur­
ing his natural life; and after his decease 1 
uul and devise the same to the heirs of the 
said L'. l'\, and to their heirs and assigns for 
cut ; . . . and in the event of either of 
my sons (J. F., 1. 15. F., or It. I'., or either 
vt my daughters, 5S. F. or M. F., dying be­
fore they come of lawful age, or without law­
ful issue, then, and in such case, the legacies 
herein devised and bequeathed to them shall 
be equally divided amongst the surviving ones, 
share and share alike." C. F. died at the 
age of thirty, and unmarried :—Held, that the 
pm ini ill, as heir-at-law of the testator, could 
not recover, l’er ltobinson, C.J., the word 
“or” should be read "and;” and (’. F. took 
an estate in fee, subject to an executory de­
vise over, in case he should die under age and 
without issue, l’or 1 turns, J., the will should 
be read without alteration ; V. F. took an 
estate tail, and therefore on failure of such 
estate the devise over took efleet. Doe d. 
l'ursylh v. tjuuekcnbush, lu U. C. It. 148.

Testator devised certain lauds to his son 
11. in fee, with a devise over, and “ in case 
my son 11. shall die intestate or without is­
sue Held, that "or” must lie read " and," 
and that the condition was inoperative, lie 
Babcock, V Ur. 437.

lly his will, dated 38th January, 1840, tes­
tator devised as follows : “ 1 will and devise 
to my son L\, all and singular, &c. (certain 
land i, to he by him peaceably possessed and 
enjoyed for and during his natural life, and 
after his decease 1 will and devise the same 
to the heirs of the said C... and to their heirs

and assigns for ever; in consideration whereof 
1 will, order, and direct, that the said C. shall 
pay yearly and_ every year unto his mother 
the sum of £36 fining her widowhood : and 
also, that he shall pay to his sister M. the 
sum of £36 yearly and every year, so long 
as she shall remain single.” Then followed a 
devise to his son 1. 15. of certain lands in 
similar words; and then, after certain devises 
anil bequests to others of his children, includ­
ing a gin of £600 to Ills son It.. then 
this further provision, “and in the event of 
either of my sons. (_'., 1. 15.. or It., or cither 
of my daughters, S. or M„ dying before they 
come of age, or without issue, then ami in 
such case the legacies herein devised and be­
queathed t<> them, shall be equally divided 
amongst the surviving ones, share and share 
alike:"- -Held, that extrinsic evidence of the 
ages of testator's children was admissible for 
the purpose of aiding in the construction of 
the will. (3) That C. having been over 
twenty-one years of age at the date of the will, 
and having died without issue, the gift over 
look effect as respected the land devised to 
him. 13 i l’er Draper, C.J., and Gwynne, .1., 
the gift to C. was an estate in fee simple, 
subject to an executory devise over in the 
event of his dying without issue, l'orsyth 
v. Walt, 31 C. 1’. 4U8, 33 C. V. 116.

--------- Impossibility of Event “And"
Lifetime of ’Two Demons—Death» of One.) - 
-V testatrix devised and bequeathed all her 
real and personal estate to her son in fee with 
a proviso that in case he should die without 
issue previous to the death of “my brother 
. . . and sister ...” then over. The
sister mentioned died in the lifetime of the 
son: — Held, that, as the event, viz., the death 
of the son previous to the death of both the 
brother and sister, could not happen, the son 
took an estate in fee simple. Lillie v. Willi», 
31 U. It. 11)8.

Direction for Sale Trust—Perpétué. 
"1 x■ I A testator by bis will devised cert 
lands to his son V M. for life and after 
his decease to his heirs and assigns for ever, 
hut subject to the payment within three years 
out of the rents and income of a sum of 
money charged upon the lands therein sped- 
lied : after his death the land was to he sold 
provided X. M.’s youngest child then living 
was of the age of twenty-one years, the pro- 
ceeds thereof to Ik* equally divided between 
X. M.’s children at the time of sale:- Held, 
that under the rule in Shelley’s Case X. M. 
took an estate in fee simple in the land, and 
that there was no trust in favour of X. NI.’s 
children. Held, also, that by the ti 
the will there was a restraint on alienation 
by sale, hut not by mortgage. Held, lastly, 
that the executory devise in favour of X. 
M-’s children was void as a violation of the 
rule against perpetuities. Meyers v. Ham­
ilton Provident and Loan Co., 11) (_). It. 3fiS.

Executory Devise -Death of Devisee be­
fore Contingency Happens.J—A testator de­
vised his farm to his wife " to have and to 
hold unto my said wife until my daughter 10. 
shall arrive at the age of twenty one years. 
Alter that, to my said daughter and her heirs 
for ever, and should my said daughter die be- 
tore attaining the age of twenty-one years, 
1 give and devise the said farm to my said 
wife, to have and to hold unto her and lier 
heirs for ever.” The widow died intestate be­
fore the daughter, who was the only child, and



7593 WILL. 7594

hI. . -vlf died intestate and unmarried be- 
■ :aining twenty-one:—Held, that the 

,ndi‘v ilie second gift to lier, took an 
. devise in fee. which passed upon 

in to the daughter, upon whose death
• i lo her proper representatives, lie 

i; Honey v. ArilUl, 21 U. It. 3Ü1.

Happening of Event.]—\ testator 
i farm to his executors in trust for 

: . . i unison, with power to sell and apply 
' cils for his benefit, and in case he 

!.. ; re attaining twenty-one. they were 
I,, ; -i'T the land, or, if sold, the balance 

: ; 11•ceeds, to his father. The father died
:• I. hi' son. who died before attaining 

> "he without issue. The land was not 
Held, that the grandson took a vested 

- H.- ii fee simple, subject to lie divested on 
i l'filing of a certain event, which had 

k" impossible, and that his estate had be- 
.1 h'olute. 1‘arkcs v. Trusts l'or iteration 

Ontario. 20 U. It. 404.

Residuary Devise.]—A testator de- 
i i • i tain land to his son W. during his 

: and in the event of his death, leav- 
„ M' wife surviving him, he devised the 

—ues, and profits to her during her
• • or widowhood ; but in the event of 

lying within thirty years from his death, 
h case he devised the rents and profits

until the expiration of such thirty 
i" WVs children equally, share and 
like ; and after W.’s death, and after

• 11h or remarriage of his said wife, and 
. i that the thirty years should have

' ; io all of W.’s children by his said 
-hare and share alike, to have and to 

l i same after the sjiecilied periods to 
. their heirs and assigns for ever. l$y 
m clause of the will, the testator gave
• residue of his estate, real, personal, 

I : ixed, of whatever nature or kind soever, 
; U otherwise disposed of by his will, to

W . • have and to hold the same to him,
i ' and assigns for ever. The testator 

"ii the !Hh January, 1870: W. and his 
i "ill survived the testator and enjoyed 

fstates, and died leaving children 
i. irviving:—Held, that under the will the 

" the land, subject to the estate devised 
children until the expiration of the 

> f irs, vested in W. and his heirs, and,
■ " absence of any evidence shewing whe-

r not W. had disposed of the land, the 
■ a could not impart a good title in fee. 

/. O irbutt and liountree, 20 O. It. 025.

1 IV.7 James Gray made a will, in which 
! " 'i " I give and devise to my son John 

liis heirs and assigns, &c., to have and
I the premises above described to the 

1 "hn Gray, his heirs and assigns for ever.
1' ’ my son John should die without leaving 

of of his body lawfully begotten, or the 
h of such issue surviving him, then and

II case I will and devise the said, &c., 
1 <r"i Thomas Gray, his heirs and assigns,

- and to hold the same at the death 
id John Gray:”—Held, that under the 

" John Cray took an estate in fee, with an 
r.v devise over to Thomas Gray in the 

'Imt happened, of John Gray dying witli- 
t'ing lawful issue. Gray v. Richford. 

S. t . It. 431.

Executory Limitation—Legacy—Mode 
ination.]— J. by his will directed 

’instees to divide his real estate equally

between his sons then living, when his eldest 
son should attain the age of twenty-live years, 
when the share coming to his eldest "son was 
to be conveyed to him and they were to give 
him $2,UUU to stock the same. In case any 
of his sons should die, before attaining the 
age of twenty-live years, without issue, then 
the share of the party so dying should be 
divided equally among the survivors. J. J. ('., 
the eldest son, died under the age of 
twenty live leaving a widow and infant daugh­
ter, having made a will making no devise of 
real estate, but giving his wife his life insur­
ance, then standing in favour of a loan com­
pany, and directed that so much of his .<2.imm) 
as was necessary be used to redeem the in­
surance from the company, and the balance 
lie gave to his wife :—Held, that the devise 
to the eldest son was a devise in fee simple, 
subject to au executory limitation over on his 
dying under twenty-live and without issue, 
and as issue was left, the infant was entitled 
to the land, as her father's heiress-at-law, sub­
ject to lier mother's dower. Held, also, that 
the *2.(100 was an absolute bequest, with a 
direction as to its application, and that the 
legatee was entitled to the money regardless 
of the particular mode of its application. 
Cook v. Subic, 5 U. it. 43.

Failure of Heirs |- Testator devised his 
farm to G.. and directed that if (i. should 
die without heirs the land should be sold and 
a legacy paid; and if the testator’s widow 
should die or marry before G. should have 
paid .52,000, the balance should be equally 
divided amongst the testator’s heirs. In a 
subsequent part of the will the tes­
tator directed that G. should pay 52.500 : 
—Held, that the estate intended for G. was 
the fee simple, with an executory devise over 
in case he should die without issue living at 
his death. Hatiniun v. Hateinan, 17 Gr. 227.

Held, that the words "heirs” in the be­
quest of the balance did not include the 
widow ; and the same construction was put 
upon the word " heirs ” in a residuary clause 
contained in the subsequent part of the will.

Habendnm Applied to Two Devises
—Indefinite Restricting Clause.]—"To my 
sou J. P. I give and devise all that my real 
estate situate, lying and being lot number live 
in the fourth concession of Yarmouth, in the 
London district, containing 2uu acres, be the 
same more or less,” (the land in question 1, 
” and also I give and bequeath to my said 
son J. all that my real estate situate, lying 
and being lot number six in the fourth con­
cession of Yarmouth, in the London district, 
containing 2UU acres, be the same more or 
less, to hold unto him, the said J. 1\, his 
heirs and assigns for ever.” After several 
other devises of land in fee to other children, 
with other special provisions, he added, " it 
is my further wish that all my estate herein 
devised to my children shall be entailed to 
their heirs ami successors for ever, none of 
the lots to be divided, but to lie the sole prop­
erty of the heir-at law ; at the same time 
there shall be an incumbrance on the said 
lots of land, whatever may be considered a 
fair allowance, according to the interest of 
the said estate, to be for the support and bene­
fit of the younger heirsHeld, that J. I*., 
by the first part of the will, took a fee in lot
five, the habendum applying t.> that lot ae well 
as to lot six ; and (2) that the subsequent 
general clause was not sufficiently definite or
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intelligible to cut down such estnto to an 
estate tail. J'hilan v. tini hunt. 22 V. C. It. 
380.

Heirs but not Assigns. ] A devise in a 
will was as follows: " I also will, devise, and 
bequeath to my daughter !.. A. the land and 
premises mi which she now lives, and being 
all the land in said locality now owned by 
me. to her and her heirs, but not to their 
assign'." I. A. married and had issue:- - 
Held, that site took an estate in fee simple. 
lti I rui/nnr uini A villi, 15 t ». It. 401).

Implication -"Child or Children." ] T. S. 
after providing for his w idow in his will, made 
the following devise: "And I give and devise 
to my nephew It. S.. lot No, .‘!0 in the 2nd 
con,, said township of lOlohiooko. during the 
term of his natural life lexcepting lie have a 
child or children I, if not at the expiration 
of his life to go to my daughter Ann Gunrd- 
house or lier heirs, «Sa .. ." The will also
contained a residuary devise in favour of the 
testator's widow. It. S. took possession, mar- 
ried. had children and died leaving his widow 
and several children. In an action by the 
widow of T. S.. claiming that It. S. was only 
entitled to a life estate in the lot and that 
she was entitled to it in fee under the 
residuary clause Held, following Let bien I- 
lieur \. Tracy, 3 A t k. 790, that an
estate in fee might by implication be vested 
in l In- child or that the testator's intention 
might be pro|H-rl.v effectuated by applying the 
rule in Hifield’s Case (acted upon in Doe 
d. Jones v. Davies. 4 H. «k Ad. 55l. and read­
ing "child or children ” as nomen collectivum, 
and so creating an estate tail in It. S. Under 
tin* circumstances in this case “child” was 
not. a désignatio persona*, but comprehended a 
class, and therefore the plaintiff must fail. 
Stubbart v. <»uurdhome, 7 U. It. 239.

Limiting Gift over.]—“ In the first 
place, my will is that my beloved wife shall 
inherit all my messuages and tenements, sit­
uated. \<.. with the appurtenances thereunto 
belonging : also, all my personal estate, gooils 
and chattels, of what kind and nature so­
ever. I give and bequeath to my loving wife, 
ami during her widowhood ; and in case of her 
marriage or decease, then to be disposed of 
and equally divided between my sons and 
•laughters," &c.. i naming them, i To my son 
J. S. I bequeath 100 acres of land (describing 
it i. And for the execution hereof 1 do here­
by appoint T. M. and V. S. to Ik* my ex­
ecutors of this my last will and testament, 
with full power and authority to do and per­
form every thing herein mentioned." On the 
21st September following, this codicil was 
milled : " And further, it is my will that my 
youngest daughter, 10.. born on the 23rd 
August, during my sickness, should equally 
share with the rest of my children (naming 
them t : and in case of the death of either of 
the above named children before the estate 
be divided, then their share to be justly divid­
ed between the survivors." The testator died 
in IMS :—Held, that the widow took a fee 
in the land first mentioned. \Y right v. 
Wright, 10 U. C. It. 184.

Limiting Devise over — Management 
Vented in Trustees.] — A testator devised 
all his estate, real and personal, to 
trustees for the support and mainten­
ance of his wife during her widowhood, 
and of his daughter until she should attain

21 : and directed, in case she should survive 
her mother, that the trustees might convey to 
the daughter on her attaining majority, but 
in no case was she to have control of the 
property until after marriage or death of her 
mother: and further, that " even after death 
or marriage of my said dear wife, and after 
tin* majority of my said daughter, my said 
trustees may still continue to manage said 
estate, and allow her the yearly proceeds aris­
ing therefrom only, till they shall see proper 
to give the management thereof to my said 
daughter. . . in the event of the death of
my said daughter without leaving lawful issue 
of her own body to survive her. I order and 
direct that my said trustees shall sell and con­
vey said estate after the death or marriage 
of my said dear wife, and that they divide the 
proceeds arising from such sale, and the rest 
of the personal property that may then belong 
to my estate, equally among all my brothers 
and sisters. . . I tut if my said daughter
live, said lands and premises shall be preserved 
for her and her heirs and assigns for ever." 
Tie* widow died shortly before the daughter 
attained 21 ; the daughter married, but 
had no issue, and the* object of the suit 
was to compel the trustees to convey the 
estate to her : Held, that on the death of 
the mother, and the daughter attaining 21. 
sin* took an estate in fee simple, subject 
to the discretion of the trustees as to the 
time of conveying the same, and not un 
estate in fee, with an executory devise over; 
but whether the trustees chose to exercise the 
discretion vested in them of conveying tin* 
estate to her or retaining it in their hands, 
for the purpose of managing it. site was en­
titled to tin* whole proceeds; and tin* man­
agement of the estate must be exclusively for 
her benefit. Carrudiee v. Scott, 22 Hr. 42(1.

Old Law. | Semble, that a devise of hums 
to testator’s wife for life, to he at lier full and 
I'm* disposal, to whom and whensoever she 
pleases, and out of which the testator's just 
debts are to be paid, gives an estate in Vie, 
and not for life, with a power of sale. Due 
it. II uinberstoni v. ! honnis, 3 U. S. 510.

Where a testator devised lands to his 
daughter, without words of inheritance, and 
the rest of his estate, except that devised to 
his daughter, to his sons in fee :—Held, that 
the daughter also took a fee in the lands de­
vised to her. Due d. Stevenson v. Uaincr, >1. 
i. ;; \ let

Where a testator devised as follows : ‘‘As 
touching my worldly estate. I give, devise, and 
dispose of the same in the following manner.
I will that my just debts be paid, should any 
remain unpaid at my decease ; 1 hereby give 
and bequeath unto my executors, hereinafter 
named, my real property, for the purpose of 
satisfying the same; after which 1 will that 
the residue of my lands, messuages, heredita­
ments, and premises, with my personal estate, 
or tin* proceeds thereof I if sold by my execu­
tor*, which l hereby authorise them to do for 

* the benefit of my children ). be divided in equal 
shares among my six beloved children (nam­
ing theml," and then appointed executors : 
—Held, that the children took an estate in 
fee, not for life, in the real estate. Baby 
v. Baby, 1 U. C. It. 54.

A testator, by a will made in 182(1, devised 
as follows : “ As touching such worldly estate,

I wherewith it hath pleased God to bless me
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in this life. I give and dispose of the same in 
the following manner and form." (After giv­
ing certain furniture to his wife)—"Also. I 
give and bequeath to her the sum of £12 Ills, 
annually, to In- well and truly paid to her 
quarterly from the produce of my real estate 
lying in the township of Smith." &c. " Also, 
to my beloved sons W. and .1to be appor­
tion. ,| io the said W. and .1.. 1fi!l acres of 
land," describing it. being the land in ques 
iion. situate in said township of Smith 
■' Also, to my beloved sons W. and .1.. the'first 
lot on the west side of the communication 
road, as above described, to be possessed joint­
ly and severally in equal shares by them, the 
a foresail I W. and J.. for the purpose of erect­
ing a saw mill, and such other machinery as 
they may deem expedient: also, my farming 
utensils and stock to be equally divided between 
my two sons. \V. and .1. 1 also leave and
bequeath my beloved son J. (the eldest sont 
!iv.• shillings. And for the purpose that my 
lieloved wife may suffer no hardship in her 
old age. I do enjoin by this my last will and 
testament, that my sons W. and .1. shall pro­
vide meat, drink, and lodging befitting the age 
and infirmities of my beloved wife: that is to 
say, so long as she may remain my widow." 
W. was appointed one of the executors :— 
Held, that \V. and .1. took a fee in the land in 
Smith. IHj-oii v. Dixon.. 14 U. ('. It. 275.

“ My farm, situate on the river Thames, in 
the first concession of Harwich, lot No. 23, 
likewise all the rest of my personal goods and 
chattels of what kind and nature soever. 1 
give and bequeath, after the decease of my 
beloved wife 8., to my children, married as 
well as unmarried, to he equally divided 
amongst them after the youngest becomes of 
age. which said property is not to be sold.out 
of the family." &e. : adding below the attesta­
tion clause, but above the signatures of the 
witnesses, "It is my request, before signing 
the above, that. Mr. A. K. is to be maintained 
by my heirs during his life —Held, that 
the children took a fee. Smith v. J lot men, 14 
l*. C. It. 572.

“ And ns touching such worldly estate as 
wherewith it has pleased God to bless me in 
this life, 1 give, devise, and dispose of the 
same in the following manner and form: first, 
I give and bequeath to M., my dearly beloved 
wife," whom he made sole executrix, "all and 
singular my lands, messuages, and tenements, 
together with my ready cash, household goods, 
debts, and movable effects, by her freely to 
be possessed and enjoyed Held, that the 
widow took a fee in the land. Hurd v. Levin. 
It) U. C. It. 41. Affirmed in appeal : see 22 
V. C. It. 11.

“ Touching such worldly estate wherewith 
it has pleased God to bless me in this life, I 
give, devise, and dispose of the some in the 
following manner and form : first. I give and 
bequeath to I*. II. two acres of land, (de­
scribing it, i also. I give to Sophia, the child 
whom I have raised, one feather lied. &c., 
( naming other personal property : > also, I give 
the remainder of my property, when my law­
ful debts are paid, to Sarah It., my beloved 
wife:"—Held, following the preceding case, 
that the widow took n fee in the land included 
in the dev ise to her. lirooke v. Met'oui, 22 
U. C. It. 9.

A testator, by his will, written in French, 
after devising to his wife “ the full enjoyment 

Vol. IV. 0—239—15

of all his goods, property (biens) real and 
personal, movables and immovables of what 
nature or kind they may lie. during lier life," 
proceeded. " I vyijl and order that after the 
decease of my wife A., all my goods, property 
(biensi aforesaid whatever they may I»-, he 
divided and owned equally among all my 
children (naming themt Held, that the de­
visees were tenants in common in fee, and not 
merely for life. Sander» v. Janette, 3 <\ 1\

The testator, who died in 1*32, devised as 
follows: I make and give nil my property,
both land, house, and all the stock, and every 
other article 1 possess or own, to my loving 
wife Elizabeth, making her my executrix :" — 
Held, that the wife took an estate In fee. 
Hicks v. Snider. 44 V. C. It. 48(5.

Power to Devisee to Dispose of 
Lnnci. | — Testator gave to his wife certain 
hind, to he at her disposal during her natural 
life, and to his son the reversion of all his 
property that this mother might not have dis 
posed of in her lifetime :—Held, that she had 
the power, during her life, of disposing of the 
estate by any conveyance in fee or otherwise. 
Doe il. Anderson v. Hamilton, S U. I'. It. 302.

•T. the testator, died in 1809. and first 
dev ised different lands to his wife and children, 
giv ing them clearly an estate in fee ; then in 
a subsequent clause lie gave and bequeathed, 
" in like manner ns before." to his wife the 
land in question, with other lots in the same 
concession. " together with the equal third of 
all and singular of the property I nmv live 
on. to be for her support during her lifetime 
or widowhood, at which period it goes to such 
of my children us she may direct, the real 
and personal estate, to have and to hold the 
above described land us before deserilied, with 
all and every appurtenances thereunto belong­
ing, unto m.v said wife, her heirs and assigns 
for ever.” The land on which testator lived was 
in a subsequent clause devised in fee to his 
son J. < : Held, that the words " the above 
described land " should be rcferrtsl only to 
that described by lots: and that the widow 
took a fee in that, and a life estate with a 
power of disposal over in the land on which 
testator lived. Cami>bell v. Frcticdl, 10 U. C.

" Should my beloved wife ('. survive me. all 
my worldly substance, all that 1 am worth, 
all m.v worldly estate. 1 give and bequeath to 
her for ever, to dispose of it ns she may think 
proper. He it understood this power of 
authority it is only during her widowhood; 
if the estate or property be not alienated dur­
ing her natural life, or no will by her made in 
favour ol any of my brothers and sisters or 
any of their children, then, and not till then, 
1 give and bequeath unto my sister >1., or to 
iwr heirs for ever, i the land in question ). 
Those lands or estate devised is not to be 
sold or mortgaged for ever ont of the family, 
except one brother or sister to the other, or 
to a brother’s or sister’s children, as far as the 
second degree:" Held, that the widow took 
an estate in fee. Her g in v. Sisters of St. 
Joseph, 22 U. C. It. 204.

Proceeds of Land. 1—Where in a will 
there is a charge of debts upon the real and 
personal estate, and an express power is given 
to the executor to sell and the proceeds of 
the sale are devised in certain proportions.
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the effect is the same as if the testator had 
devised the lands unequivocally to the devisees 
of such proportions. ( assclman \. /ferny, 32 
l . V. It. 333.

A devise uf the proceeds of land, will pass 
the fee simple in the land. Moore v. 1‘oinr,

See also Urcnnan v. Munroc, ti U. S. III! ; 
Crate ford v. Lundy, 23 Ur. 241.

Repugnant Devise over. | 1'.. who died
in I sill, by his will, made in istil, gave to his 
wife all his lands for life : and after her de­
cease lie devised to each of his seven children 
separate lands, adding “ and in case any of 
the aforesaid legatees should die In-fore he or 
she comes of age. or should die intestate, then 
and in Kin h case his or her portion shall In- 
equally divided among the remaining sur­
vivors." ,1. I'., the eldest son, and one of 
the devisees, died intestate in 1st $7. at the age 
of thirty, leaving a son. the testator's widow 
having died in lst!4 : Held, that J. being 
twenty-one at his father's death, took an ah 
solute vested interest in fee in remainder ex­
pectant on his mother's death: that the devise 
«■ver was void as being repugnant to this gift 
preceding it : and that the land devised to ,1. 
1'. went therefore to his son. not among the 
other surviving devisees. Semble, that if 
necessarv "or" in the devise over might have 
Inm-ii read " and." Farrell v. Farrell, 20 II. 
I*. It. «m2.

A testator directed all the rents and income 
of his estate to In* divided between bis widow 
and children, one share to each of the 
children, and two to the widow, her heirs and 
assigns for ever, and proceeded : " I hereby 
direct that each child on attaining his or her 
majority receive his or her share, (after ex­
penses of proper repairs are deducted,) for 
his or her sole use:-—lleld, that the widow 
took an absolute interest in all his estate, and 
that a subsequent devise over of her share in 
the event of her dying intestate was repug­
nant and void; and that the children were 
entitled to the income only on attaining 
twenty one. Kerr v. Leishtnan, 8 Ur. 435.

A testator devised as follows ; (Il 1 will 
and direct that all my just debts and funeral 
expenses be paid by my two sons, A. and I»., 
share and share alike, and 1 hereby charge 
the estate hereinafter devised to them with 
the said payments . . . (31 I give and
devise unto my sou I’., the north part of lot 
24. to have and to hold unto the said IV. his 
heirs and assigns to and for his and their sole 
and only use for ever . . . (Ut I desire
it should be distinctly understood that the 
property hereinbefore devised unto my two 
sons. A. and IV. is to he held by them only 
during their lifetimes and then to become the 
projierty of their heirs, and that they, my 
said sons, shall have no power to convey or 
dispose of the said lands in any manner what­
ever :" Held, that the rule in Shelley's case 
applied, and IV took an absolute and uncondi­
tional estate in fee simple, and that the limita­
tions contained in clause t «11 were void as 
repugnant to the estate devised by clause (3> 
and unreasonable, lie Uatncr, <1 O. 11. 282.

Sec, also, sub-heads 7. 0. 14, and 10.

Cross-remainders.] — A. McL., by his 
will, after leaving other land to his daughter 
II., " her heirs executors, and assigns, for 
ever." devised the land in question to his son 
A., " and to his heirs lawfully begotten,” and 
to Ids grandson .1. otlu-r land, in the same 
manner, adding, "in the event of any of the 
above named devisees,” (naming the three, t 
"dying before they have, or without; a law­
ful heir, then Ids. her, or their devise, or 
property given them by this will, shall be 
equally divided among the survivors or 
survivor ; but if they shall all die without a 
lawful heir, then the property given them by 
this will shall be equally divided among my 
sister E. S.'s children :"—Held, that the de­
visees took an estate tail with cross- 
remainders ; and consequently. A. and J. 
having died without issue, and II. having left 
children, that J.'s share went to them not to 
his heir at law. Fay v. Could, 15 U. C. It. 
131.

Death without Heirs - General Refer­
ence to 1‘reviouH I Je rise. J — A testator, who 
died in IM'-S, devised land to his son I)., and 
other land to his daughter A., charged with 
legacies to his other children. The will fur­
ther declared that if 1». died without heirs 
I Vs property “ shall remain for the use of his 
widow during her life, after which it shall be 
divided as seems best between the rest of my 
children,” and if A. died without heirs the 
property devised to her “ shall revert in the 
same way." 1). was married before the 
making of the will, and A., after the testa­
tors death, married the plaintiff, and died in 
1870 :—Held, that I). and A. took estates tail ; 
for the persons in remainder, the rest of the 
testator's children, being the collateral heirs 
of 1>. and A., only lineal heirs could have been 
intended to take under 1». and A. Held, also, 
that the words " revert in the same way,” 
meant “ shajl follow in like manner,” and that 
therefore A.'s husband after her decease took a 
life estate in the property devised to her, as 
1 Vs wife would take in that devised to I>. 
Jardine v. Wilson, 32 U. C. It. 408.

Devise over on Death without Issue.]
—Testator, after devising certain land to his 
wife for life, provided that at her death the 
said land, together with the residue of his real 
estate, should be equally divided between bis 
two daughters, to hold during their lives, and 
after the death of either her share to be 
equally divided between her children, share 
and share alike, as soon as they should attain 
the age of 21 or should marry ; and in case 
either should die without leaving legal issue, 
then her share to be equally divided among the 
testator’s brothers, &c. He died in 1832, 
leaving these two daughters, his only children : 
—Held, that the widow took no interest in the 
residue ; that the daughters took an estate tail 
therein ; and that under the Act either of 
them could convey a l'ee simple in her share. 
Sisson v. Lilia, 10 U. C. It. 550.

Devise over on Death without Heirs.]
—The testatrix devised lands to A., his heirs 
and assigns for ever, subject to certain legacies, 
and declared that in case A. died without 
leaving lawful heirs, his widow should enjoy 
the property during her widowhood ; and that 
on her marrying again the land should be 
sold, and I he proceeds equally divided among 
such of the sons and daughters of the testatrixSee Estate.
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or tlu-ir heirs ns were living :—Held, tlmt A. 
took mi estate tail, and by n disentailing deed 
.■mid give a good title to a purchaser of the 
fee. Dale v. McUuinn, 15 (Jr. 101.

Devise in Tee—" Entailed."|—Ity a will 
made in 1847 a testator, who died in 1854, 
devised to his son a piece of land, describing 
it. and proceeded: "All which shall lie and 
is hereby entailed on my said son and his 
heirs for ever." In 1850 and again in 1800 
the son granted the land in question in fee by 
way of mortgage, each mortgage being duly 
registered within less than six months of its 
execution and each containing the usual 
proviso that it should be void on payment at 
a named date. No discharge of either mort­
gage or reconveyance of the mortgaged land 
had been registered, and there was no evid­
ence whether either mortgage had in fact been 
paid :—Held, per Maclennan, and Lister, 
.1.1.A., that under this will the son took an 
estate tail. Mut held. also, per curiam, that 
even if the son did take an estate tail, that 
estate had been barred and converted into an 
estate in fee simple in his own favour as well 
as in that of the mortgagee by the execution 
and registration of the mortgages. Lawler v. 
Law lor, 10 K. ('. It. 104, applied, and Vlomley 
v. Fulton, 14 App. Cas. 01. distinguished. 
Culbertson v. McCullough, 27 A. It. 450.

Direction for Transmission from 
Father to Son. |-—A. devised land to his son 
.I . "to hold to him and his heirs for ever,” 
and then added, "My will is that none of my 
sons shall have power to alienate the lands 
thus bequeathed to them respectively, but they 
shall transmit them from father to son. or the 
next nearest heir so that they may be always 
preserved in the family —Held, that J. took 
an estate tail hy implication, and that the 
restriction being only such as distinguished 
an estate in tail, was not illegal. Doc d. Me- 
Intyrv v. McIntyre. 7 U. C. It. 15(5.

Direction to Entail. | — A testator, who 
•lied before the (5th March. 18154. seised in fee, 
devised to each of three sons. !>.. It., and ( •., 
" to he by him entailed to any of his issue he 
may think proper," with the further provision, 
that if any of the three should die without 
issue, the property should “ be divided equally 
between their successors, subject to entoil­
aient Held, that the three sons took estates 
tail in the land ; that I). and It. had a contin­
gent interest in fee tail on failure of the issue 

i '. : and that !>., ns the heir-at-law of the 
b'siator, had the reversion in fee. Dumblc v. 
Johnson, 17 C. V. 0.

" Dying without Heirs.”]— My his will 
ami codicil a testator devised to his son J. on 
the death of his mother, certain land in con­
sideration for which he was to pay the sum 
of £150 to the executors in four years. In the 
c'eut of his dying without heirs the land was 
to he sold and the amount received therefor 
"ver and above £150 “to be equally divided 
amongst my surviving children —Held. (1) 
that J. took a fee-tail in remainder after an 
implied life estate in favour of the mother, 
as the " dying without heirs " must he taken 
t<» mean heirs of the body, not heirs generally, 
he having brothers and sisters still living. J. 
died during the lifetime of his mother :—Held, 
121 that the period of division should lie the 
death of the tenant for life, and the survivors 
at the time of such death were to take the

whole amount realized by the sale of the lands, 
upon which, however, the £150 was to form 
a charge. Tynchitt v. Deuson, 28 (5r. 112.

Dying without Issue Executory De­
vise. | A testator, amongst other devises and 
bequests, devised as follows :—" Secondly. I 
bequeath to my son, Robert Little, eighty six 
acres of land ( describing them i. also one span 
of horses and one-half of my farming utensils: 
he is nevertheless subject to pay the sum of 
£112 10s. to my daughters, as hereinafter pro­
vided, the sum of £18 15s. to be paid annually, 
the first instalment to be paid one year after 
my decease, until the whole is paid." lie next 
devised to his son John fifty acres of land, to­
gether with one span of horses and one-half 
of his farming utensils, subject also to a 
charge of £112 10s. for his daughters, lie then 
made several bequests in favour of his 
daughters and wife : and if his unmarried 
daughters should die before their legacies were 
paid, John and Robert were to divide the un­
paid sums equally lift ween them, lie then 
provided as follows : " Should either of my 
two sons, Robert and John, die without issue, 
1 wish that their shares should be divided 
equally among my surviving children — 
Held, that the sons took an estate fail, and 
not a fee simple subject to an executory devise 
over. Little v. Hillings, 27 (Jr. 353.

“ Dying without Issue.The testator 
directed all the lands to be sold by public 
auction or private sale on Ids youngest sur­
viving child attaining twenty one, and the 
proceeds to be divided amongst nine of his 
children, share and share alike : but in the 
event of any of the nine children dying with­
out issue before the youngest surviving child 
should attain twenty-one, the share of the one 
so dying should go to the survivors : Held, 
that these words did not create an estate fail 
or quasi entail, and that the shares of the 
legatees were vested. Scott v. Duncan. 2!) 
Ur. 4185.

Estate Tail by Cy pres - Void Devise 
over.]—A testator, who died in 1840. devised 
ns follows : "It has pleased the Lord to give 
me two sons, equally dear to my heart. To 
give them equal justice I leave all my land to 
the first great grandson descending from them 
by lawful ordinary generation in the mascu­
line line. To him 1 bequeath it, and to him I 
will that it pass free from any incumbrance, 
except the burying ground, and the quarter of 
an acre fur a place to worship." (To Duncan, 
his son, he gave his family Rible and 5s., above 
what he had done for him.) "To Veter Fer­
guson, my son, 1 bequeath my implei.... .
belonging to my farm, and to occupy the farm, 
and to answer state dues and public bindings 
himself and the lawful male offspring of his 
body, until the proper heir come of age to take 
possession, but Veter himself and all are re­
stricted and prohibited from giving any wood 
or timber, of whatsoever kind, away off the 
land, or bringing any other family on to it 
but his own. Rut if he leave a situation so 
advantageous ... I appoint Veter Me­
xican my grandson, to take charge of the 
place, farm, and all that pertains to it. and 
occupy the same for his own benefit and ad­
vantage, according to the forementioned re­
strictions and conditions, until the heir lie of 
lawful age ns aforesaid." The testator died in 
184!), leaving the land subject to a lease, which
expired in 1857. Peter Ferguson, after having 
gone into occupation, in that year conveyed
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his interest to Voter .McViear. named in the 
will, and loft tho place in the same year. 
Neither of the testator's sons had any sons 
horn during the testator's lifetime. The plain- 
till' in ejectment, the heir-at-law of Veter 
Ferguson, the son. claimed that under the will 
his father took an estate tail, which descended 
to him. The defendant was the heir-at law of 
the testator, and hail also a conveyance from 
Veter McVicar: Held, in the tjiieen's hench. 
59 I'. < |{. 'S12. that Peter Ferguson did not
take an estate tail under the doctrine of 
ey |ires; and that, the principal devise to the 
tinhorn grandson being void for remoteness, 
defendant, the heir-at-law. was entitled. 
Ih-hl. in appeal, reversing the judgment of the 
tjueon's heiich. that Veter Ferguson took an 
estate lail male, with an executory devise over 
to the lirst great grandson descending from one 
of testator's soils in the masculine line; that 
the condition as to occupation, &c.. if it 
imposed the duty of personal occupation, was 
void, as lieing repugnant to that estate; that 
mii Ii estate lieing destructible by barring the 
entail, was not an infringement of the law 
against perpetuities; and that the plaintiff 
therefore was entitled to recover. Ferguson 
v. Ferguson, 1 A. It. 453. I tut held on apiieal 
that the devise by the testator to his first 
great grandson being void for remoteness, and 
there being no intention to give to V. F.. junr., 
any estate or interest independent of or un­
connected with the devise to the great grand 
mui. there was no valid disposition to disin­
herit the heir a I-law. anil therefore the plain- 
till was mu entitled to recover. Ferguson v. 
Ferguson. - S. It. -107.

When the rule of law, independent of and 
paramount to testator's intentions, defeats the 
devise, the proper course is, to let the prop­
erty go as the law directs in cases of intes-

Fnilnre of Heirs. 1—It., being nominee of 
the Crown, devised the land to his son J. and 
his heirs; and in failure of his heirs male, 
then to the heir-at-law of his son T. The 
patent issued after 11.'s death to J.. the de 
visi>e. his heirs and assigns, to the uses speci­
fied in the will of the devisor:- -Held, that the 
patent gave to J. whatever estate lie would 
have been entitled to under the will if the 
testator had died seised in fee; that he was 
only tenant in tail, and had therefore no 
estate which could be sold after his death to 
satisfy his debts. Duc d. Hath r v. Elevens, ti

A testator devised lands to his daughter, to 
hold during her life, and afterwards to her 
heirs for ever, adding a provision for its divi­
sion among others, "should it so happen that 
lnv daughter shall not have heirs.” &c. :— 
Held, that she took only an estate tail. />or 
d. Anderson v. Fairfield. 3 U. C. It. 140.

“ Heirs of the Body." M. C. by her
will devised as follows : “ First, I give and 
devise to m.v grandson. ,1. ('.. the farm . . . 
to have and to hold the same and every part 
thereof for and during his natural life, and 
after his death to the heirs of his body, should 
he leave any such, him surviving, and in 
the event of his leaving no such heirs, then the 
same and every part thereof is to be divided 
as fairly and equally as may be. amongst . . . 
to have and to hold the same to them, their 
heirs and assigns for ever: but my will and 
desire is that my said grandson, J. C., shall

not have or go into the possession . . . un­
til be shall have attained the age of twenty- 
live years, or five years after my death. 
Secondly, 1 give and bequeath to my son, J. 
l\, .flint annually during his natural life, the 
same to be paid to him quarterly . . . and 
to lie a charge on the farm or homestead above 
devised to his said son John:”- Held, that 
the effect of the limitations was to give J. 
C. an estate tail, which lie had barred as the 
result of his dealings with the land by way of 
conveyance. Greenwood v. Verdon. 1 lx. & 
.1. 74, distinguished. In re Vita tor, 10 U. It. 
33U.

Life Estate to Wife -Remainder to Hus­
band and "Heirs of their Hodies.”]—A de­
vise was to A. ('. >1. for life with remainder 
to her husband. W. M., "‘and the heirs of 
their bodies for ever:” Held, that W. M. 
took an estate tail. ISy a subsequent clause 
the will provided that, in the event of the 
said W. >1. dying without making a will, the 
property should be divided among his sur­
viving children in certain shares, but de­
claring it to lie the intention of the testatrix 
that lie should have full powers, with the con­
sent of his wife, to sell and convey absolutely 
any part or poijion thereof; "and in case of 
his making a disposition by will to vary the 
shares and proportions thereof as he may 
deem best Held, that the powers so given 
to \V. >1. to vary the shares or proportions of 
the heirs in tail, did not affect the quality of 
the estate devised. Fleming v. McDougall, 37
tir. 459.

Life Estate to Wife — Remainder to 
liars—Rower of Appointment,]—See Archer 
v. L rquhurt, 33 O. It. 314, post IV.. 15.

Nova Scotia Acts.] — See Ernst v. 
Xwicker, 37 S. C. It. 594.

Power of Appointment to Heirs. 1—A
testator devised property to his son A„ and 
to the heirs of his body lawfully to be be­
gotten. with power to appoint any one or 
more of such heirs to take the same :—Held, 
that A. look an estate tail: that there was 
no trust in favour of his children: and that 
mortgages theretofore executed by him took 
precedence of the claims of the children under 
an appoint ment which he afterwards executed 
in their favour. Trust and Loan Co. v. 
Fraser, 18 Ur. 19.

Sons to take Successively.]—A testa­
tor. after devising land to his son William 
and his heirs, added, " and it is my will and 
intention that if the said William should die 
leaving no legitimate issue, the said two lots 
to vest and he to the said Walter." (another 
son,i "and his heirs, and," &c„ making provi­
sion for tin* estate going to his other sons 
successively, in case of failure of issue; “and 
if the last named should die leaving no legi­
timate issue, then the same to the surviving 
heirs of my family, in equal proportion:"— 
Held, that William took an estate tail, not a 
fee. and that a conveyance by him (before 9 
Viet. c. Hi was void. O' Reilly v. Vorrie, 11
V. t\ It. 567.
" Sons of the Body in Tail Male."]—The

testator devised certain lands to his son W. 
M. "for and during and unto the end and 
term of his natural life." and after the deter­
mination of that estate to the sons of the
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hotly of \V. M. in tail mnh-. as tlyy should 
I»- in point of birth, and for want of surit 
issiu* to tin- daughters of tin- body of W. XI. 
and tin- heirs of tin- body of such daughters, 
who were to take as tenants in common, and 
for want of such issue the lands were to he 
divided amongst the testator's other soil’s, or 
iIn- la-irs of their respective bodies, who at 
i In- death of \V. M. should he entitled to any 
part of the lands devised in tail in the will to 
hold io lu> said other sons respectively, or the 
le-irs of their res|iective bodies in the same 
course of descent in tail as the other lands 
devised to them in tail respectively, and for 
default of such other sons and of their issue 
ai i In- death of \Y. M. to the right heirs of 
W . .M. for ever: Held, that W. M, took a 
life estate, with remainder in tail male, to 
his first and other sons successively, according 
to priority of birth, and failing male issue, 
with a further remainder to his daughters. 
And though circumstances might arise in 
which \V. M. would have an estate in tail by 
way of remainder after the intermediate limi­
tations to his lirst and succeeding sons, yet 
lie could not so deal with that ultimate remain­
der as to divest their right to take as pur­
chasers. /{iihlill v. McIntosh, U U. It. tHJU,

Support of Children division at Mo- 
ionhi.\ Si«* T raven v. dunlin, lit » tir. it Mi,

Trust for Devisee and Heirs of his
Body. | II. devised land "in trust for the 
only benefit of It. It., for and during his na­
tural life, without impeachment of waste, and 
from and after the determination of that 
estate, in trust for the heirs of the body of 
him, tin- said It. It., and in default of such 
issue, then in trust for the next heirs of me, 
the said II.:"- Held, clearly within the rule 
in Shelley's case, and that It. li. took all 
estate tail. Tun in unit Hainln rgi r v. 1‘ass-
wore, til* V. V. It. 419.

See, also, sub-heads 7, 8, 14 and 11).

10. Exoneration of Mortgaged Property.
Devise Free from Incumbrances —

doner El ret ion—Ecmaindcr- -Am l< ration.]
I *y paragraph of his will, made in IMStl, the 

testator, who died in 181)0, devised house No.
until 1st January, 181)0, to his wife, ami 

from and after that to his brother, “ his heirs 
and assigns forever, free from all incum­
brances." This property together with house 
No. I’l. which, by paragraph 0, he devised, 
with other lands, to his wife for life, and after 
her decease to his brother, his heirs and 
a"igus, subject to certain legacies, was subject 
at the date of the will to a mortgage for 
81.-1"». made by the testator, which was subse­
quently discharged and replaced by a mort­
gage for 81,dot) on the same lands, which was 
that subsisting at the date of the death. 1 ty 
paragraph 4 the testator bequeathed to his 
wife certain leasehold premises held by him 
at the date of his will. The term, however, 
expired in his lifetime, and nothing passed to 
his wife under this paragraph. By paragraph 

the testator directed his wife to pay off the 
mortgage for 81.-00, and any other incum­
brances upon the property devised by para­
graph 3, and declared that the bequests made

! to the wife by paragraphs d and 4 were made 
to her for that purpose : — Held, that the effect 
of the will was to exonerate house No. dû. to 
the extent of the interest in it devised to the 
brother, from the payment of the proportion­
ate part of the mortgage, and to cast the har­
den of the payment of it upon the residuary 
•-state, leaving the other house to bear its 

• proportionate share of the mortgage. t‘Ji 
Chat the devisee of house No. 115 was not en­
titled to have the dower of the widow ill it 
discharged out of the residuary estate, she 
having elected to lake her dower instead of 
the provision made for her by the xvilf. |.Y> 
Paragraph 7 provided, in the event of the 
brother dying before the wife, for a sale of 

i what the will described as "all my said prop­
erty," and directed that the proceeds of the 
sale should be invested and the interest of 

! tin* investment paid to certain jiersons for 
their lives, and for the division of the corpus, 
after I lie death of tin- survivor, among certain 
persons named:- Held, that the provisions of 

- paragraph 7 applied only to the devise con- 
mined in paragraph «I. and not to that in 
paragraph ,‘J. (4) That the effect of the dis 
claiiuer by the widow of the provision made 
lor her by the will was to accelerate the 
brother’s remainder and make it an estate 
in possession. Toronto Ucncral Trunts Vo. v. 
I nr in, 27 O. It. 41H.

Devise in Lieu of Dower,]—The testa­
tor. by hi' will made 20th June, l^7• ;. de»

! vised a portion of his lands, which were sub- 
! jeet to mortgages, to his wife iu lieu of dower ; 

the residue of his lands and all his personal 
estate lie gave to his father, subject to the 
payment by his executors of all his just debts, 
funeral and other expenses :—Held, that the 
father was bound to discharge the mortgages, 
and that the widow was entitled to hold the 
part devised to her, freed from the debts of 
the testator. hungry v. Itungvg, y4 Ur. 4Ô5.

Devise Subject to Payment of Debts. |
-Lands subject to mortgage were devised,

, "after payment of debts.” to the widow for 
) life, remainder to the plaintiff, who accepted 

from the widow a lease for her life of the 
premises. The widow having refused to pay 
the interest accruing on the mortgage, the 
plaintiff paid the same, and also the princi- 

1 pal money thereon :— Held, that these facts 
did not entitle the plaintiff to call upon the 
widow for payment out of the rents reserved 
by the lease or out of the personal estate 
Is-queathed to her; the only relief to which 
he was entitled being to have the mortgage 
debt, together with tin- interest on the sum 
secured until it became due. raised out of 
the land, liurk v. liurk, ‘JO tir. 196.

Devolution of Estates Act. | The De­
volution of Estates Act, 19 Viet. <■. 22, bas 
not siqierseded. hut is to he read iu conjunc­
tion with It. S. O. 1877 c. 100, s.s. 30, 37, 
and mortgaged land devised by w ill is primar­
ily liable to pay its own burdens, unless the 
will otherwise directs by such terms as dis­
tinctly and unmistakably refer to or describe 
the mortgage debts : Held, that the fact 
that of two lots owned by the testator, sub­
ject to incumbrances, he devised one to his 
son 1 ►., while the other passed under a gen- 

! eral devise to the executors in trust for the 
heirs at-law, afforded no indication of inten­
tion that I ». should enjoy free from the mort- 

! gage debt, nor did the fact that the testator
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directed his debts to be paid out of n mixed 
fund. Mason v. Manon, 13 O. IL 725.

-------- Distribution of Estate.']—The testa­
trix. who died in 1SÎI1. specifically devised 
to her grandson a part of her land, which was 
incumbered. To the plaintiff she gave a legacy 
of $5.1 M10. The remainder of her estate, 
consisting of |n*rsonalt.v and other lands, she 
did not dispose of or in any way refer to in 
her will, except in this clause : "I hereby 
charge my estate with payment of all incum­
brances upon the said lands at the time of my 
death:” Held, that the residue of the estate 
was charged with mortgage debts to the exclu­
sion of the land specifically devised. Such 
residue was to be treated as one fund, and 
as if it were all personalty, under s. I of the 
1 •evolution of Instates Act. It. S. O. 1887 c. 
1US: and out of it the debts, including the 
mortgage debts upon the land specifically de­
vised, were first to be paid, and then the leg­
acy ; the balance, if any. to go to the livirs- 
nl-law and next of kin. Scott v. Supple, 21$

Mortgaged Land Charged with Lega­
cies. | A testator devised all bis real estate 
to a mortgagee thereof, charged with a legacy 
in favour of an infant, and bequeathing lega­
cies in others. The mortgagee filed a bill 
claiming to have the sums appropriated as 
legacies applied to the payment of his mort­
gage debt : Held, that he was not entitled to 
be paid out of the jiersonalty in preference 
to the legacies; but that he was entitled to 
be paid his mortgage debt out of the prop­
erty so devised to him. Is-fore the sums 
charged thereon for legacies were raised. 
VfnAi r v. Kicker, 11 Ur. 2(54.

Mortgage after Will.| Where a testa­
tor devised property and afterwards mort­
gaged it. and the personal estate was insuffi­
cient to pay the debts and legacies, it was held 
that tin- devisee of the mortgaged property 
was entitled, as against the legacies, to have 
the property exonerated from the mortgage 
at flie expense of the personal estate. Lapp v. 
Lapp, 1(5 Ur. 150.

Quebec Law. | See llarrinyton v. Corse, 
0 S. C. It. 412.

Settlement of Mortgaged Land. | —
Certain land, subject with other lands to an 
overdue mortgage made by the settlor, was 
conveyed by bim to trustees for his (laughter 
by way of settlement to take effect on his 
death or her marriage. The conveyance to the 
trustees contained no covenants by the settlor 
and no reference to the mortgage, which re­
mained unpaid at the time of the settlor's 
death: Held, that the mortgage should be 
paid out of the settlor’s general estate. Lewis 
v. Moore, 21 A. It. 303.

Specific Charge. | —Lands were conveyed 
to the son of the testatrix, and he. as to part 
thereof, stated in writing that he held it in 
trust for his mother for her life, and after 
her death for her daughters. II. and M., in 
fee. The son created a mortgage upon the 
whole property, and by the writing acknow­
ledging the trusts—to which the testatrix was 
a party—it was agreed that £(500. part of the 
mortgage money, should be charged on that 
part of the mortgaged premises settled on the 
daughters ;—Held, that this sum was payable

as a debt out of the estate. Wilson v. Dalton, 
22 Ur. 100.

11. Joint Tenancy and Tenancy in Common.

Charge of Maintenance. |—Testator, 
after 1st July, 1834, devised to his sons C. 
and the land in question, with the mills 
thereon erected. “ the said land and mills to 
lie held and divided by the said ('. and I-\ 
as they shall deem most equal and just;” and 
a direction was added, that they should 
equally contribute towards the maintenance 
of th<> testator and his wife during their lives, 
and to the payment of his debts:- Held, that 
the devisees took a fee as tenants in common, 
not as joint tenants, luyalls v. Arnold, 14 
U. C. It. 200.

Devisees Directed to Value Lands in 
their Possession. ] 11. I’., who died in
18553. desired by his will that his sons and 
daughters should meet to have an inventory 
taken of all his goods and lands, and if any 
of them had received any goods they should 
give them in to lie appraised, and keep them 
as part of their shares, and if any of them 
were living on his lands they should keep 
the same at the inventory price ; and at a sub­
sequent meeting they should agree together 
for the division of " my said goods and chat­
tels, lands and tenements, by me given and 
bequeathed to them, their heirs, and each of 
their heirs and assigns for ever, to share and 
share alike." lie left seven children, one of 
whom, a married daughter, was living on the 
land in question with her husband at the tes­
tator’s death, and had been so for many years 
previous. The plaintiff, claiming through an­
other daughter, contended that the will made 
all testator's children tenants in common of 
all his land, and that he was entitled to a 
one seventh part of this : Held, that even if 
the will created a tenancy in common as to 
all other lands, it did not extend to lands on 
which any of the children were living. Mor- 
o8s v. McAllister, 20 U. (J. It. 308.

Direction to Pay Debts. | A will de­
vised certain property to the testator’s two 
sons, their heirs. &e„ and provided that the 
devisees should jointly and in equal shares 
pay testator’s debts and the legacies in the 
will. There were six legacies of £50 each to 
other children of the testator, and these were 
to be paid by the devisees at the expiration 
of two. three, four, five, six and seven years 
respectively. The estate vested lie fore the 
statute abolishing joint tenancies in Nova 
Scotia came into operation ;—Held, that these 
provisions for payment of debts and legacies 
indicated an intention on the testator’s part 
to effect a severance of the devise, and the 
devisees took as tenants in common and not 
as joint tenants. Fisher v. Anderson, 4 S. 
(’. It. 40(5, followed. On the trial of a suit 
between persons claiming through the respec­
tive devisees to partition the real estate so de­
vised, evidence of a conversation between the 
devisees, which plaintiff claimed would shew 
that a severance was made after the estate 
vested, was tendered and rejected ns lieing 
evidence to assist in construing the will :— 
Held, that it was properly rejected. Held, 
per (iwynne and Patterson. JJ„ that the evi­
dence might have been received as evidence of j a severance between the devisees themselves, 

i if a joint tenancy had existed. Clark v. Clark,
, 17 S. C. It. 376.
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Joint Tenancy with Devise over.]—
A testator, "in a will containing inconsistent 
provisions, devised certain real estate, after 
the dentil of his daughter, to his grandsons. 
,T. and I1’., " to hold ns joint tenants, and not 
,i- i' Hints in common. To have and to hold 
tin- same to them during their joint lives, and 
to the survivor of them, and to their male 
I i' after their or either of their decease, 
and to their heirs and assigns forever.” and in 
. a~e nf the death of F. without leaving law­
ful i«-iie. then the portion that would have 
belonged to him if living, the testator gave to 
i;"ii ■■ r grandson. II., for his life, and after 

his death to his heirs and assigns for ever:
Held, that the remainder after the death of 

the daughter went to ,i. and F. ns joint ton - 
e - fnv life, with several inheritances in tail 

male, and with remainder in fee as to F.'s 
part to II. Hcllcm v. Sever», 24 Gr. .*$20.

Remainder to Children. | — A testator 
mi tin- 2.'lrd February. 1810, devised all his 
property, real and personal, to his wife for 

■ • f: widowhood, and directed the same to 
descend equally between his children. A.. It., 

I»., and K.. their heirs and assigns, law­
fully begotten, and in ease of failure of issue 
tin- same property, real and personal, to F., 
his heirs and assigns :—Held, that the child­
ren took (-states tail in the realty as tenants 
in i - -in un ai ami with cross remainders amongst 
them, and that It. C., 1>„ and 10. took the 
share of A., who died before the testator. Per 
lOsten, V. the bequest over of the person­
al!.; was void for remoteness. Heron v. 
W alsh, 1$ Gr. UOU.

Testator, on the 20th December, 1833. after 
devising certain land to his son G. and his 
wife, and to the survivor of them, added, 
"aficr tin- decease of the said G. and his 
wife. I give, devise, and bequeath the said 
lands iso devised to them l to tin- children of 
the said <1. and his wife, including 10., son 
of tin- said ($. by his first wife, to have and 
to hold the same to the said children of the 
-aid or the survivors of them, for ever, 
share and share alike.” G. and his wife left 
two children surviving them. 10. died before 
the father. In ejectment by one child against 
a purchaser from the other:—Held, that the 
two children took as tenants in common, and 
lift as joint tenants, and that the plaintiff 
therefore was entitled only to one undivided 
moiety. Keating v. Cassels, 24 U. C. It. 314.

Tenants In Common.]—Held, upon the 
special terms of a will set out in the report, 
giving the estate to trustees with directions 
for accumulation and distribution, that the in­
tention of the testator was that his estate 
should lie divided, and that the children of 
the testator’s daughter took as tenants in 
common, and consequently on the death of 
tin- eldest son the whole right, title and in­
terest in his share, vested in the appellant. 
Fisher v. Anderson, 4 S. C. II. 40G.

Widow and Issue.]—A testator who died
1st October, 1868, devised his estate, upon 
trust, inter alia, ns follows: “To pay my 
debts and funeral expenses, and manage tin- 
said premises so given, granted, devised, and 
conveyed to the said executors, in whatever 
manner they consider most advantageous for 
my wife and my issue, who 1 will and declare 
to be entitled to receive the benefit of any 
and every portion of the aforesaid lands.

goods." &c. : —Held, that the widow and child­
ren of the testator took ns tenants in com­
mon. Shaw v. Thomas, 11) Gr. 481b

See Estate.

12. Lapse and Mode and Time of Distribution 
and Payment.

Assignment -Payment before Period nf 
Distribution.]—Two devisees of full age hav­
ing a vested interest absolute in a definite 
fund in court, nil hough not divisible by the 
terms of tin- will until a third devisee attained 
twenty-one, having assigned their interest in 
tin- fund to a purchaser, the court, tin- estate 
having been otherwise wound up, made an 
order for payment out to the assignee, with­
out waiting for the period of distribution. He 
Wartmcn, 22 U. It. ($01.

Attainment of Majority -Devise Con­
ditional on Testator's Acriuisition of Prop­
erty.] — A testator by his will provided 
that in case his father did not revoke 
his will and so deprive him (the testator) 
of certain lands therein devised to him, then 
lie (the testator I devised to S. certain 
lands, lint in the event of his father altering 
his will and depriving him (the testator I of 
tin- lands therein devised to him. then lie de­
vised the said land otherwise. He then l*e- 
queathed pecuniary legacies to certain of bis 
children, adding in the case of those of them 
who were under eighteen, the words “to he 
paid to them when they come of age," and 
concluding, “ 1 do hereby authorize and di­
rect my said executors to invest the moneys 
devised to my children in good legal securities, 
until they arrive of age, and the interest ob­
tained from such investment to be paid to 
ray wife to assist her In supporting and edu­
cating my family." The father of the testator 
did not revoke or alter his will in the way 
referred to, hut the testator predeceased him : 
—Held, that the words relating to the altera­
tion of his will by the father of the testator 
must be construed as meaning that if the 
testator became the owner of the lands de­
vised in his father's will, so that he could 
have a disposing power over them, then that 
they should go in the manner mentioned. 
Held, also, that the pecuniary legacies were 
all of them vested: and that tin* legacy left 
to each child which did not attain twenty- 
one within the year after the testator’s death, 
was to he invested until each child came of 
age, and the interest up to the several times 
when they should each attain twenty-one, 
should he applied in assisting the widow or 
mother to maintain and educate such child or 
children, and ns each child attained twenty- 
one he or she would he entitled to lie paid 
their respective legacies. He Sproule, Sharp 
v. Sproule, 17 O. It. 334.

Bequest to Two Sisters and their 
Children. | A testator bequeathed personal 
estate to his two sisters, M. and S.. and to 
their children, all to share alike if living. One 
of the sisters died before the testator:--Held, 
that her share lapsed. Bradley v. Wilson, 13 
Gr. 042.

Conversion.]—Although there may he a 
trust for conversion, the beneficiaries may, 
if absolutely entitled, elect to take the pro­
perty in its actual state. Crawford v. Lundy, 
23 Gr. 244.
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--------- Absolute Direction to 8ell- Division
per Capita.]—A testator by bis will dinvted 
his executors to pay his debts, funeral ex­
penses and legacies thereinafter given out of 
his estate, and proceeded : “ My executors are 
hereby ordered to sell all my real estate, after 
the payment of all my just debts and funeral 
expenses, and all my property and personal 
effects, money or chattels, are to be equally di­
vided between my children and their heirs, 
that is the heirs of my son <i. and daughter 
JO., noxv deceased, and my son ,1.. Mary and 
Hannah, or their heirs. Should any of my 
said heirs not be of age at m.v death, my 
executors are to place their legacies in some 
of the hanks of Ontario until the said heirs 
are of age:"- Held, that there was no in­
testacy either of the real or personal estate. 
It is to he presumed that the testator did not 
intend to die intestate, and the language shew­
ed that lie did not intend his heirs to take 
his property as real estate, as lie peremp­
torily directed a sale, making an actual con­
version of it into money, tints blending the 
real and personal property into a common 
fund, and then bequeathed it all to the lega­
tees. (2t That the persons entitled to share 
under the will took per capita and not per 
stirpes upon tlie same principle as in tlie case 
of Abrey v. Newman. Ill Item. 4,'M. (."{►
That the grandchild of <1. was not entitled to 
a share, the children of U. taking in their 
own right and not in a representative capacity. 
W ood v. Armour. 12 <>. It. 1 PI.

Dentil of Named Person. | - A tes­
tator devised Ids lands to his wife "to 
have and to hold the said premises with 
appurtenances unto the said .1. S.. for ami 
during her natural life, and afterwards unto 
the surviving children of my cousin T. S. S., 
to he divided share and share alike:" — Held, 
that the period of distribution was after the 
death of the tenant for life—the wife ; and 
that the children of T. S. S. who were living 
at that date, or their issue, were the only 
parties entitled jo the estate. Smith v. Coli­
ma a, 22 Ur. 507.

-------- Distribution per Capita.]—A testator,
in 1S50. devised certain land to M., and in case 
of her death without issue, then to the heirs 
of I '.and Iv. "to he equally divided between 
them." died after the testator, leaving 
five children. M. died after ('. without issue. 
1-. survived at the date of the hearing, having
........ ..Id living : Held, that the period of
distribution was upon the death of" the first 
taker. M., so that those were entitled who 
were then the heirs of ('. and Iv. and that 
they took per capita and not per stirpes. Sau­
ter v. Johnson. 22 Hr. 24! 1.

---- Issue Co mint! into Existence.]—A
testator directed that, at the death of his wife, 
if she survived him. all his estate I with cer­
tain exceptions I should lie sold, and the pro­
ceeds equally divided among his lour daugh­
ters and three sons and their children, after 
paying S2<m to each of the three children of 
his deceased daughter It. lie left surviving
him his widow, who was si ill living, tin...
sons and four daughters and twenty-seven 
grandchildren, besides the children of it. Two 
of the grandchildren were born after the date 
of the will hut before the testator's death, 
and one was horn after his death: Held, 
that all the children and grandchildren would 
take concurrently who were in existence at 
the death of the widow; hut as other grand­

children might still come into being who 
would not be bound by the present proceed­
ings. the court declined to make any order 
upon the will. Dryden v. Woods, 2!I Ur. 420.

S. 1\ by her will provided ns follows : 
" Also, I will and ordain that m.v said 
(property) after the death of my before 
mentioned daughters K. « t. XX". and S. A. XX'., 
be sold . . . and the proceeds . . . 
he divided between the children of my daugh­
ter^ B. < *. w.. ,\i. K.. and 8. A. XX". one- 
third to the children of the said Iv t >. W.. one- 
third to the children of the said M. K., and 
one-third to the children of the said S. A. XX'., 
share and share alike, and in case of the de­
cease of one of the said families of children 
as aforesaid, then I will and ordain that the 
said proceeds . . . be equally divided be­
tween the two remaining families, the child­
ren of each family receiving share and share 
alike, of such half to each family." At the 
time of the making of the will M. K. was 
dead, leaving three children who survived the 
testatrix, s. ,\. x\. survived iv < •. XX'.. and 
died many years after the testatrix. All three 
of the saitl children of M. K. predeceased S. 
A. XX'.. two of them intestate and without 
issue, and one leaving two children who sur­
vived S. A. W. Iv O. XV. had three children, 
one of whom died childless before the tes­
tatrix. and the other two survived M. A. XX". 
S. A. XX". had several children, one of whom 
died during her lifetime leaving children, and 
the others all survived her:- -Held, that the 
Jieriod of distribution was the time of the 
death of M. A. XX'.. and that the children of 
Iv O. XX*. and M. A. XX'.. then living, were 
entitled to the whole of the property, one 
moiety to each family, the members of each 
family sharing equally their moiety. Jenkins 
v. Drummond, 12 O. It. UUtl.

Devisee in Tail Predeceasing Tes­
tator. | — In one clause of his will, a testator 
devised certain lands to his son A. 8. M. "as 
soon as he attains the age of twenty-one 
years, for and during the term of his natural 
life,” and after the determination of that 
estate to the soils of the body of A. S. M. in 
tail male, as they should he in point of birth, 
and for want of such issue, then to the 
daughters of the body of A. S. M. and the 
heirs of the body of such daughters, which 
daughters and their issue were to take as 
tenants in common, and for default of such 
issue, the lands were to be divided among the 
testator's two sons, or the heirs of their re­
spective bodies, who at the death of A. S. M. 
should he entitled to any part of the lands 
devised in tail in the will to hold to his re- 
spective other sons, and in default of such 
sons and of their issue at the death of A. S. 
M. then to the right heirs of A. S. M. for 
ever. A. S. M. predeceased the testator:— 
Held, that thereupon the devise to A. S. M. 
lapsed, the whole scope of the clause intending 
that \. S. .XI. should survive the testator. 
lliddcll v. Aidntosli. It O. It. OOti.

Devise to Children and their Issue
- Per Stirpes , Capita.] Under the fol­
lowing provision of a will, " when m.v be­
loved wife shall have departed this life, and 
m.v daughters shall have married or departed 
this life, 1 direct and require my trustees and 
executors to convert the whole of m.v estate 
into money . . . and to divide the same
equally among those of my said sons and 
daughters who may then be living, and the



7613 WILL.

children of those of my said sons and dnugh- 
i,.js who may have departed this life previ­
ous thereto:"—Held, reversing IS A. It. 25. 
sub nom. Wright v. Hell, that the distribution 
of tin- estate should be per capita ami not 
Istirpes. Houghton v. Hell, 23 S. C. It.
41 is.

Devise of Rents and Interest—Hun
in. ni of Debts. |— A testator, after directing 
that his debts should be paid by his executors. 
.mu' to his wife during her life all the rents 

i ■ teres! of the property for her sole use; 
ni! then willed that his property should be 
: hd into three e<|tuil portions, one to his 

ui •. one to his daughter M., and one to his 
• ; i.-liter IF, on condition that his wife should 
have power to bequeath her portion as she 

..-■ 'I : that M. should have her portion after 
I < r mother’s death, and should invest it for 
the bondit of her children : that lv should 

1 i " mie half of her portion in absolute con- 
tnd. and the other half to receive the interest 
as long as she should live, and that then this 
i. a It" -hntild go to M.'s children; but, further, 
il" II had it child or children at her death, 
iIn' remaining half should go to such child or 
children: Held, that a sale ami conversion of 
iIn- real estate was not required or authorized 
during the lifetime of the wife, the tenant 
for life, even with her consent. Held, also, 
that the direction for payment of debts by the 
executors did not a licet the devises of the 
real estate, for they were not charged on the 
land, and there was no implied power of sale. 
Il< urn v. Sini/tsoH, 11) Ur. 522.

Devise to Son -Change in Lair. J II. 
ili' hi< will on 10th October, 1808, devising 

land to his son J., Without words of litni- 
i i > i*>ii. and added a codicil on 23rd February,
Iby which lie confirmed the will save as 
changed by the codicil. J., the devisee, died 
17th February. 1874, and II.. the testator, 
i"d I."th December, 1870:—Held, that as 

the will was made and republished by the 
1 il prior to 1st January, 1874. the sec­

tions subsequent to s. 7 of It. S. O. 1877 c. 
Hid, and among them s. 35. did not apply, and 

i under the former law the devise to J. 
lapsed. Zamstcin v. Hedrick, 8 O. It. 338.

Discretion as to Sale.]—Where there 
- no absolute direction to sell, hut a discre- 

1 n is given to a trustee to sell or not. there 
i in, conversion ; but the property remains of 
ihe character it possessed at the death of 
Hi" testator until the trustee has seen lit in 
Ins discretion to change it by an execution of 
the power. In re Parker Truitt, 20 Or. 889.

Discretionary Right to Increase 
Share of Devisee. | -Testator gave to 

it John £25, " with such other provision 
my executors may deem proper, and his 

' U conduct may deserve.” He then devised 
i" lii-son If. certain lands in fee, “ except 

d in so far as any reservation may he made 
executors to favour of my son John:'* 

Held, that the executors took no estate in 
" lands devised to It., but that under the 

i' -, nation they had power to convey to John 
i life estate in part of them. Semble, that 

they could not have conveyed the whole of 
-itch lands to John for life, or nnv part in 
fee. McKcmic v. tirant, 13 U. C. It. 18ft.

Discretion. | A testator directed his re- 
siduary estate to be realized, and the proceeds 
to lie divided equally between his three child­
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ren on his daughter attaining twenty-one. As 
to one—his eldest son <».—the testator em­
powered his exeeutprs in their discretion to 
withhold his bequest, and pay him £lft within 
one year after the testator's death. And in 
case of the death of any of the legatees before 
the time for payment, the share or shares of 
the party so dying to go to the survivor or 
survivors ; "* but it is to be understood, how­
ever, that in case either of my children should 
die other than IF. that it is not my will or de­
sire that he should have any share of the de­
ceased party's portion, unless my said exe­
cutors should deem it expedient to give it to 
him : and that it is my will and desire that 
lie should not receive any part of my property 
under any circumstances other than the £lft 
before mentioned, unless my executors think 
it advisable to give it to him:”- -Held, that 
the executors were not put to on election 
whether they would pay only the £lft in one 
year after the testator’s death; but that they 
could at any time withhold any further pay­
ment* to IF, notwithstanding they had already 
paid him a larger sum than the £lt). Ha in v. 
Alcurns, 25 (Jr. 450.

Tin* testator gave certain shares of his es­
tate to two sons, the provision for payment 
being as follows :—" To each of my sons as 
they arrive at the age of twenty-three years, 
or so soon thereafter as my said trustees shall 
deem it prudent or advisable so to do, they 
shall pay over one moiety of his share of the 
corpus of said estate and the accumulated in­
come on said moiety, if any, and the remain­
ing moiety upon his attaining the age of 
twenty-seven years, or so soon thereafter as 
they shall deem it advisable so to do:"— 
Held, that this direction did not give the 
trustees an absolute discretion as to the time 
of payment, but that the general rule, that 
every person of full age to whom a legacy is 
given is entitled to payment the moment it 
becomes vested, applied. Lewis v. Moure, 
24 A. H. 3V3.

,1. C., the elder, by deed of 30th January, 
1802, conveyed the lands in question in the 
cause to his daughter. S. I'.: " In trust from 
and after the death of the grantor until the 
youngest child of J. C. shall arrive at the 
age of twenty-one years, the proceeds aris­
ing from the use of the land shall lie applied 
for the use and benefit of the said J. <and 
his family, so far and in such a way ns to 
the said S. ('.. her heirs or executor*, shall 
seem right and proper: and after the said 
youngest child shall so arrive at the age of 
21 years, it shall Is* the duty of the said S. C„ 
her heirs or executors, to either divide the land 
between the said J. and his children, or 
sell and dispose of the same, and the proceeds 
of such sale to apply for tin* benefit of them, 
the said J. C. ami his children, in such way 
or manner as to her or them may seem right 
and proper:" Held, that under tin* deed, S. 
C. was a trustee to apply the proceeds of the 
land lill tin* youngest child of J. (living at 
the death of the grantor, attained 21. for the 
use and benefit of J. ( '. and his family, to the 
extent and in the manner 8. (*. might deem 
right and proper, the amount and mode of ap­
plication being left entirely in her discretion ; 
and after such child attained 21 either i" di­
vide the land amongst J. ('. and his family,
or to sell tin* same and apply tin* .......... for
the benefit of J. ('. and his children, in such 
manner as to her should seem right and pro­
per ; but she was not at liberty to select one
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child mid give the whole proceeds to such one : 
the discretion vested in the trustee lieing ns to 
the iiinoiint and mode of application— not as 
to the persons to Ik- benefited : and this dis­
cretion within these limits the court would 
not control. Coy v. Coy, 25 Ur. 2ti7.

Division among Children and Grand­
children Child head before Will Made.]- - 
A testator bequeathed to two of his grand­
children £5tMl each. .15 y a subsequent clause 
he directed certain securities to lie realized 
ami invested to meet two annuities charged 
on his estate, ami after these annuities should 
lease " to exist, then, and in that case, the 
money so to lie invested to raise the sum to 
pay these annuities shall he divided equally 
among my children then living, share and 
share alike, or in case of any of their deaths, 
then to their children per stirpes, and not per 
capita." At the time of making his will, his 
daughter, the mother of the two legatees, had 
I mm n dead for some i ime : Held, i hui i he
children of such deceased daughter did not 
take any interest ia the residuary estate. Tay- 
lor v. Ridout, It Ur. 350.

Division of Estate Right to /’ad/ionc.]
T. F. I'., who, iu partnership with his bro­

ther .1. I1’., carried on the business of manu­
facturing boots and shoes in Montreal, by his 
last will left all his property and estate to he 
equally divided between his two brothers. >1. 
XV. the appellant, and J. the respond­
ent. The will contained also the following 
provision : '* Hut it is my express will and
desire that nothing herein contained shall have 
the effect of disturbing the business now car­
ried mi by my said brother Jeremiah and my­
self in co-partnership, under the name and firm 
of 1’ogarty & lirother, should a division be 
requested hciwc. u tin* said Jeremiah Fogarty 
and Michael William Fogarty, should the lat­
ter not be a member of the firm, for a period 
of live years computed from the day of my 
death, in order that my brother, the said Jere­
miah Fogarty, may have ample time to settle 
his business and make the div ision contemplat­
ed between him and the said Michael William 
Fogarty, and in the event of the death of 
either of them, then the whole to go to the 
survivor." T. F. F. died on the 29th April, 
1889. On the lUMlt April, 1889. a statement 
of the affairs of the firm was made up by the 
book-keeper, and J. F. and M. XX". F. having 
agreed upon such statement, the balance 
shewn was equally divided between the par­
ties. viz.. S2-l.14ti.d-i being carried to the cre­
dit of M. XV. F., in trust, and $24,14(5.34 being 
carried to J. F.'s general account in the books 
of the firm. At the foot of the statement a 
memorandum dated 12th June, 1881), was 
signed by both parties, declaring that the said 
amount had that day been distributed to them. 
On the tith March, 181M), M. XX*. F. brought 
an action against J. F„ claiming that he was 
entitled to $24,14(1.34, with interest from the 
date of the division and distribution, viz., doth 
April. Issu. J. F. pleaded that under the will 
he was entitled to postpone payment until five 
years from the testator's death, and that the 
act ion was premature : Held, that J. F. was 
entitled under the will to five years to make 
the division contemplated, and that he had not 
renounced such right by signing the statement 
shewing the amount due on the 30th April, 
1880. I'uyurty v. Fogarty, 22 S. C. It. 103.

Division with nil Convenient Speed.]
—A testator directed his executors, as soon as

provision was made for the payment of the an­
nuities given by his will, and upon payment 
of his debts, funeral and testamentary ex­
penses. to divide with all convenient speed the 
residue of his estate amongst the persons men­
tioned in the will; and the executors, after 
having invested a sufficient sum to meet the 
annuities, and having paid the debts, funeral 
and testamentary expenses, divided a portion 
of the residue of the estate amongst the per­
sons entitled to receive the same; hut before 
the balance of the residue was divided one of 
the persons entitled to share therein died:—- 
Held, that the share of the deceased vested at 
the time when under the will the distribution 
should have been made, and that the executors 
could not postpone the period of distribution; 
hut that it was a question of fact whether tin* 
executors could with all convenient speed, 
after making the payments and provisions di­
rected by tie* will, have divided the residue of 
the estate before the death had occurred; 
and directed a reference to ascertain this fact 
before it would determine to whom the bal­
ance of the share of the deceased person should 
go. Jarvis v. Crawford, 21 Gr. 1.

Equal Division among Heirs.]—A tes­
tator disposed of the residue of his estate as 
follows; “ I give and bequeath the remainder 
of my personal ami real estate to mv legal 
heirs including my daughter Jemima Wood- 
side. iu he divided equally amongst them." 
He left three children and four grandchildren, 
the issue of txvo other of his children, who 
predeceased him: Held, that a division per 
capita (not per stirpes) was proper. Chad- 
bourne v. Chadbourne, !) I*. It. 317.

Equal Division of Proceeds of Real
Estate. | A testator by his will directed his 
real estate to lie sold and the proceeds to be 
equally divided between his wife and his bro­
ther and sister :—Held, that the wife took a 
one-half share, and his brother and sister the 
other half share between them. IIulehinson 
v. LaForiune. 28 O. It. 329.

Heirs and Assigns—Legatee Predeceas­
ing.]- -The testator bequeathed an amount of 
personal estate to his brother John, “ to have 
and to hold to him. his heirs and assigns for 
ever.” John predeceased the testator:—Held, 
that the legacy lapsed, and that the next of 
kin of the legatee were not entitled. Mcalcy 
v. A il I, ins. 27 tir, 503.

Illegitimate Child.]—H. It. by his will
devised his property to executors upon trust 
as follows: "Fifthly, in trust to pay to each 
of my two surviving children F. It. and M. A. 
It. the sum of $1,(HM)," and the residue after 
the payment of his debts, &e., and the said 
legacies and an allowance to his executors, to 
his four sisters. F. It. and M. A. It. were 
illegitimate children, and M. A. 15. married 
and died during the lifetime of the testator 
leaving children surviving. In a suit for ad­
ministration and construction of the will:-— 
Held, that the words "child or other issue" 
in K. S. O. 1877 c. KM5, s. 25, mean legitimate 
child or other legitimate issue and do not ap­
ply to an illegitimate child, and that the leg­
acy to M. A. 15. lapsed. Uargraft v. Keegan, 
10 U. It. 272.

Legacies Payable at Specific Date -
I) iris ion of Residue.]—A testator gave two 
legacies to become due and payable in three 
and four years respectively from his decease,
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:iin] instructed his executors to invest the same !
: .1 | ni y the interest to the beneficiaries, and 

. ]ivvi'Ivd the investment of two separate sums j 
benefit of two ot her dev isees ( one of 

v 1 ..in was his sister i with a direction to pay 
11,. ni the interest for their lives, and proceed- 
,... •ami shoulil there lie a residue or surplus | 
afi.*i* paying mil the foregoing bequests I will 
i' ai île1 -aine he equally divided between my 
- i. i - ami S. .1. It., or the survivors of them 
a! tin- time of winding up the affairs:"— 1 
1 i. 1.1. that the time for the division of the 
|."i.jiie was. when sullieient funds were in- 
r-ii‘il to produce the legacies ami fulfil the 

i ..a- ..f the will, and that it was not 
; i-ipoiicd until tin- legacies were paid over or 

. n. -uli'eiiuent time, ilacklin v. Daniel,
18 O B. 134.

Majority of Named Person. | Where 
. a ■ -iat., consisted in large pprt of personalty.

I.\ the will of the testator the whole was 
in l.e divided among his children on the yoting- 
. i attaining -1. all of whom took vested iu- 
t-'i. -ts mi their attaining majority, and in 
the • . tit of the death of any before the period 
. .|i-iI'ilintion, leaving issue, the share of the j
one so dying was to go to his children, share 
.•nul share alike: -Held, that until the youngest 
. L attained -1. the adult parties were not ,
• ■milled to call for a partition or distribution [ 
of iho property. Mur/ihj/ v. Mason, 122 Gr.
405.

Mistake Direction in Divide in ItnpoH- 
'. I-'melinn.*.]—A testator by his will di- 

•■ When my youngest son is of the 
.'ighteen years, my estate shall be di- j 

1 among my children then living, i. e.. to 
I. ..f my sons I leave two-thirds, and to 

>'. - a of my daughters one-third, of all my 
!■• and offi-cts." When the youngest son

• •.I eighteen, there were then twelve 
. li-'ii living, seven daughters and five soils:

Held, that the most reasonable and satisfac- 
i i \ construction of this clause, having regard 
i" ih" words used, was that each child should 
1.1 • a share, but that each son's portion 

I be double that of a daughter. The 
I,"I" of construction in such cases of mis- ! 

i in wills is that the ** words are not cor- 
i «I. hut the intention, when clearly ascer- I 
i I. i- carried out notwithstanding the ap- 
i i. m dilliculiy caused by the particular 
wiinl'," l.asby v. Crew son, 21 O. It. to.

Named Members of Class.]—A testator, 
will, devised as follows: “All and 

I.if the rest, residue, and remainder of 
-mie and effects, real and personal, which 

1 -1 all die possessed of. or to which at the 
■ f my decease I shall In* entitled. I do

. bequeath, and order to I..... quails di
■'I amongst my five sons above mentioned."

*' ■ ..I" the sons (A.) died during the lifetime 1 
■ iii" father without issue:—Held, that the 

ile residue was not a deiise to a
- ami that by the decease of A., his share

• I and descended to \V„ as heir-at-law of
tor. Molntoah v. Ontario Bank, 10

Personalty to Legatees, “ or their 
Heirs, Executors, or Assigns." —Death of I 

/•I in Lifetime of Testator.]—A testator. I 
- will, after a provision in favour of his I 
for life, directed that “at the death of j 

i • beloved wife . . . any money that ; 
v then be remaining . . . shall be | 

lly divided and paid to” certain nephews I 
I nieces, miming them, "or their heirs, ex- I

ecutors, or assigns." One of the nieces pre­
deceased the testator, leaving a husband and 
children: -Held, that the gift to the deceased 
niece did not lapse and that lier heirs entitled 
to her share were those persons who would 
have taken her personal property under the 
Statute of Distributions in case of her dying 
intestate possessed of personal property. Itc 
Wriglcy Estate, 32 O. It. 108.

Prior Life Estate—Cersonalty to "Heirs- 
at-Law." | —1 ty a will of personal estate, after 
a life estate bad been given to the testator's 
widow, it was provided by a residuary clause 
that the property should be sold and the pro­
ceeds equally distributed among the testator's 
nephews and nieces, such bequests on the death 
of any of them entitled to the same previously 
to the period of distribution to go to thoir 
“ heirs-at-law." At the time of this action, 
the widow of the testator was still alive, but 
some of the nephews and nieces bad died :- 
Held, that the will gave a vested interest to 
such nephews and nieces as should he alive at 
the time of the testator’s death, but the period 
of distribution was the death of the widow; 
and the bequest to the nephews and nieces was 
subject to be divested as to those of them who 
should die before the said period of distribu­
tion, in favour of their representatives, who 
were entitled to take in substitution for the 
original legatee, and. semble, for this reason 
ii w is to be inferred that by “heirs-at law" 
the testator meant to express that the benefit 
was to go to the persons who would inherit 
the personal estate—that is to say, the next of 
kin. Uunison v. Spencer, 15 O. It. tii)2.

Ratable Addition of Surplus to Lega 
cies.| Among other bequests the testator de­
clared ns follows: "I liequeatli to the worn- 
out preachers' and widows' fund in connection 
with the Wesleyan conference here, the sum 
of £1.250. to lie paid out of the moneys due 
me by Robert Chestnut, of Fredericton. 1 
bequeath to the bible society £150. 1 bequeath 
to the Wesleyan missionary society in connec­
tion with the conference the sum of £1.500." 
Then followed other and numerous bequests. 
The last clause of the will was:—"Should 
there Is* any surplus or deficiency, a pro rata 
addition or deduction, as may lie, to be made to 
the following ls*quests. namely, the worn-out 
preachers’ and widows' fund ; Wesleyan mis­
sionary society: bible society." When the es­
tate came to be wound up. it was found that 
there was a very large surplus of personal 
estate, after paying all annuities and bequests. 
This surplus was claimed, on the one hand, 
under the will, by these charitable institu­
tions. and on the other band by the heirs-nt- 
law and next of kin of the testator, as being 
residuary estate, undisposed of under his will : 
—Held, that the "surplus" had reference to 
the testator’s personal estate out of which the 
annuities and legacies were payable; and 
therefore a pro rata addition shoulil he made 
to the three above-named bequests. Statutes 
of Mortmain not being in force in New Bruns­
wick. Hay v. Annual Conference of Sew 
U runs trick, t; 8. C. H. 308.

Realization Directed.]—Where a testa­
tor directed his real and personal estate to be 
converted into money : the proceeds to he in­
vested ; such investments to be continued un­
til the whole of liis property should he real­
ized ; and from and out of tin* same, when so 
realized and invested in the whole, and thus 
available for division, and not before, to pay 
certain legacies :—Held, that mortgages pro-
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pcrl.v secured, which the testator held, should 
for tin- purposes of the will lie deemed to lie 
realized and invested immediately after the 
testator’s decease ; that the iieriod of payment 
was not to he extended beyond the "time that 
the estate might, with due diligence, lie real­
ized. ami that the trustee could not prolong 
the period by selling the real estate on time. 
Km itli v. Km Ion, 17 Gr. ill>7.

Residue Executory Divin -I'.rvnt //«/>- 
pi'uinn in 1‘urt. | A testator by his will gave 
his wife a life interest in his estate, and at 
her death after giving some specific legacies 
the «ill provided: “The residue ... 1
give, devise, and bequeath as follows, that is 
to say: it shall lit* equally divided between my 
. . brothers;" (twoi "or in case of their
dying before my . . wife it shall be equally 
divided between the heirs of my . . bro­
thers." One of the brothers died in the life­
time <if the widow and the other survived her:

Held, that, as the event provided for. viz., 
the death of both brothers during tin- widow's 
lifetime, had not happened, the devise of the 
residue to them was not divested, and that 
the share of the brother first deceased passed 
under his « ill. Ifr Mctculfv, .Mctculfv v. Mvt- 
ealfe, :\-2 o. it. l«o.

Residue to be Divided among “ Lega­
tees."! A testator, after making sundry dis­
positions of his real and personal estate, pro­
ceeded to dispose of the residue as follows: 
*‘Ou ill-' death • »i' my said wife I order and 
direct my said executors ami trustees to sell 
and dispose of all the rest, residue, and re­
mainder of all the real and personal estate 
which I may «lie seised or possessed of, or in 
any way entitled, to the best advantage, and 
out of the proceeds thereof: 1. To pay Mar­
garet Hope, $400. 2. To pay my nephews
Thomas and Joseph Toase, $1,000 each. 3. 
To pay to Margaret Ilulse. Robert Ramsay, 
Gi‘urge Ramsay, .lolui M. Wood, and .lames 
W. Wood, $-thi each. 4. To pay to my nieces 
Elizabeth, Amelia, Matilda, and Hannah, 
daughters of my said brother Thomas. $'JH) 
each. Ô. To invest the sum of $000 on good 
security. and pay over the interest thereof to 
John Henry Wright, son of John Wright, «lur­
ing his natural life: and at his death I direct 
my executors to divide the said sum of $000 
equally among the brothers ami sisters of the 
said John Ib-nry Wright, who may survive 
him. And as to all the rest, residue, ami re­
mainder thereof, I direct the same to lie di­
vided equally amongst all the legatees herein 
mentioned;"' 11«-l«l, lli that under this resi- 
«luary liispiest all the legatees nami'd, including 
John Henry Wright, but not his brothers and 
sisters, were entitled to participate in the ré­
siliai* of the estate. t2> That John Henry 
Wright was entitled to the interest of the $0oi> 
during his life, and that only his brothers and 
sisters living at his death (though born after 
the dale of the « ill I. were entitled to share in 
the fund of $000. Eihcunls v. Smith, 2Ô Gr. 
lull.

It.v another clause of the will the testator 
bequeathed to Hannah Wright for her sepa­
rate use a mortgage held by the testator 
against property of her husband, and all 
moneys secured thereby and unpaid at the tes­
tator's death: Held, that she was a legatee, 
ami as such entitled also to share in the resi­
due. I h.

The testator directed his executors “to can­
cel all claims I may have at the time of my 
death against my .*«• 11. T. ; and to cancel

all promissory notes I may have against my 
nephew, J. T. : and to cancel all claims 1 may 
have against A. II.: and such cancelling shall 
in no way be construed as satisfaction or part 
satisfaction of any legacies herein given:"— 
Held, that this constituted these three persons 

•es, and as such they were entitled also to 
share in the residue. lb.

The testator gave to M. K, It. the house 
hold furniture and other chattels remaining 
after the death of the widow : Held, that she 
also as such legatee was entitled to share in 
the residue, lli.

W. S. and J. S. were entitled to the interest 
of purchase money invested oil the sale of 
lami: Held, that they were thus annuitants, 
that as such they fell within the definition of 
legatees, and therefore were also entitled to 
share in the residue, lb.

The testator, amongst other bequests of per­
sonalty. directed liis executors, “on the death 
of my said wife, to pay over to the Wesleyan 
Methodist superannuated ministers' fund, out 
of the pure personally then in their hands, the 
sum of $nmi." There was no such charitable 
institution as the one named in Canada, but 
there was a society called "the coimexioual 
society of the Wesleyan Methodist church." 
one object of which was the maintenance of a 
fund called " the superannuated or worn-out 
preachers' fund:" Held, that the testator 
having been resident in Canada, the presump­
tion «as, that it was a Canadian society he 
meant; that "the coimexioual society" was 
entitled to receive this bequest, as the one 
most nearly answering the description given in 
the will; that they were thus legatees, and as 
such, also entitled to share in the residue; 
such society being entitled to hold lands to the 
annual value of $5,Of to, and it was shewn that 
the lands held by the society did not exceed 
£1.000 a year; mid therefore though the resi­
due was composed of both realty and person­
alty, the Statutes of Mortmain did not apply 
to prevent the society sharing therein, lb.

The devisee of real estate is not a legatee, 
and therefore where such an one claimed a 
share in such residue, the court refused him 
his costs, lb.

Share and Share alike " Period of 
Distribution—UcerpaymvntH.\—The testator 
bequeathed his residuary estate, all other 
property, in lands, mortgages, and stocks to 
liis grandchildren, "the children of .1. <’., and 
of my daughter A. J. 1$., wife of 1 ». H. share 
and share alike, on their coming of the age of 
twenty-live years, to he finally determined and 
paid to them on the youngest coming to the 
age of twenty-live years. Provided, neverthe­
less, that each one on coming to the age of 
twenty-live years receive a portion of not more 
than half of what their share will be on the 
youngest coming of age." Then directions 
were given as to keeping books of account, 
and managing the estate. “And when the 
books so audited shew the revenue of my es­
tate after paying the before mentioned be­
quests, taxes and other charges on the same, 
amounts to $000, then half of such revenue <ir 
income be divided, share and share alike, be­
tween the family of my son J. ('., and the 
family of my daughter A. J. ]$." (The other 
half going into the estate):—Held, (li that 
the children referred to, the grandchildren of 
the testator, took per capita, and not per 
stirpes. ( -1 That when the eldest attained 
the age of twenty-live years he was entitled to 
receive one-half of his share, payment of which 
could not be delayed, and that date must be

4

9
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taken as a period nt which those to take were 
:lie ascertained and tliat any child born stih- 
., unii in the time the eldest child attained 
'wi'iiiy live was excluded and all horn before 
• iiit jieriod were entitled to share in the es- 
!;i.■ i .‘I i That the children did not take
'..■-ted interests, the gift to each being con­
tingent mi attaining twenty live. (4• That 
twenty live was the age at which the parties 
Ih . ame entitled to an arrangement as to the 
an,.aim of their shares, i5 i That the trus- 

emild charge the shares of any who had
... .. underpaid \Vith the excess of such pay-

i - 1 iiiU rson v. Itill, 21) (Jr. 452, 8 A. It.

Survivorship Accruer.] — A testator 
i " a legacy of $51Hl to each of three graiul- 

111Idren. and directed " the said moneys so 
I ',1 .Milled to lie kept invested by my execu- 

i- and the same with accrued interest to lie 
i ml over to the said grandsons on their nt 
i.lining their majority, and the saitl legacy to 
no - aid granddaughter to he paid to her with 
■!■■ interest accrued thereon on her attaining 
her majority or on her marriage, whichever 
. . ni <lmll first happen. In case of the death 
■ 'f any one of my said grandchildren the be-

l and legacies to them in this mj nill 
contained shall lie divided among and go to 
the survivors of them, share and share alike.”
1 ........ . the grandsons died under age and un-

arrieil. and then the granddaughter died un­
der age and unmarried. The other grandson 
aimined his majority and the executor paid 
him the whole amount of the legacies. In an 
in 1 ion Iiy the personal representative of the 
granddaughter seeking payment by the exeeu- 

"i- of half of the legacy given to the grand- 
- n who died first and the accumulations 

on Held, that the share of the deceased 
grandson's legacy which accrued to the grand- 

iglit'T on his death passed on her death to 
• -urviving grandson, and that the plaintiff 

not entitled to it. Clifton v. Crawford, 
”7 A. H. 315.

Valuation and Division.] — The will, 
"•ngst other things, directed as follows :

I will and order that the portion of my real 
• 'late and premises severally bequeathed to 
; i two soils, and also the portion bequeathed 
i my four daughters, shall he severally and 

; lately valued ; and if either one shall be 
: I to have a greater proportion or share 

| li'-ioof than the other, lie or they shall pay 
h k in the other in such manner such amount 

will make each one of them equal sharer of 
■ " 'I estate.” On a bill tiled for a declara- 
'ii "i the rights of all parties under the will : 
Ih Id. that each child was entitled to an 
i ii share of the estate devised. Foster v. 

i.....tison, 5 Ur. 135.

Vested Legacy -Payment at Majority.] 
" l"'te a testator gives a legatee an absolute 
t"l interest in a defined fund, the court will 

. ! payment on his attaining twenty-one. 
withstanding that by the terms of the will 
ment is postponed to a subsequent period, 

ll ke v. Kocke, il Beav. Uti, followed. Goff 
> i roll w, ”8 O. It. 553.

• also, sub-heads 5, 13 (e), 10, and 18.

13. Legacies.
(a) In General.

Administration Action — Parties.] — 
Legatees are not necessary parties defendant

in an administration suit. Harrison v. Shaw,
2 Ch. Ch. 44.

In a suit by a residuary legatee for the ad­
ministration of an estate, the plaintiff repre­
sents all the residuary legatees : and the other 
residuary legatees are not entitled, ns of 
course, to charge the general estate with the 
costs of appearing by another solicitor in the 
master's office. To entitle them to such costs, 
some sufficient reason must lie shewn for their 
being represented by a separate solicitor. 
Gorham v. Gorham, 17 Ur. 38(5.

Admission of Assets. | — Payment of a 
legacy in full is a primft facie admission of 
assets to pay all the legacies in full, because, 
if the assi-ts are not sufficient for this pur­
pose, all the legacies must abate in propor­
tion: hut it is open to explanation. Coleman 
v. Whitehead, 3 Ur. 227.

When an executor pays some legacies, and 
makes provision for the others, lie has not 
conclusively admitted assets, because the pro­
vision which was made for the unpaid legacies 
must abate in proportion, but it is open to ex­
planation. lit.

Where two legacies were payable at the ex­
piration of a year after the testator's death, 
and another legacy would not be payable for 
twelve years, and did not bear interest in the 
meantime, and the executor paid the legacies 
immediately payable—sufficient property to all 
appearance remaining to meet the future leg­
ary and let the residuary legatee into the en­
joyment of the residue, on his undertaking to 
pay the legacy when it became due out of the 
assets, and subsequently, with the assent of 
the executor, a portion of personal residue 
was appropriated to the satisfaction of a de­
vise of land worth a certain sum, or its pro­
ceeds :—Held, that the executor had not so 
admitted assets as to warrant a personal de­
cree against him at once. lb.

Assent of Ezecntor.|- The assent of an 
executor to a legacy may be by implication 
as well as by express words, and in this case 
it was held to lie sufficiently shewn by his con­
duct. Ilonsberger v. Hons berger, 5 O. S. 47b.

In ejectment it appeared that C. died in 
1851 intestate, seised of an unexpired term of 
years in the land, and leaving an only son, 
M., who remained in possession, and on his 
death, in 1857, devised it to his uncle. .1. I)., 
for his life, and then to the plaintiff, the tes­
tator's child. M. lb. another uncle of the tes­
tator. was appointed executor. He saw J. L). 
in possession after M.'s death, and was him­
self living on the place, but in 1858, he. as ex­
ecutor, conveyed the term to one F.; and after­
wards, in 18(50. .1. I». administered to (Vs es­
tate. and as such administrator assigned his 
interest also to F. under whom defendant 
claimed. The court being left to draw the 
same inferences as a jury, and the defendant’s 
claim appearing to be dishonest : Held, that 
the plaintiff must succeed ; that on the death 
of ('.. her only child. M„ remaining in pos­
session. became entitled, so that .1. I).'s deed 
as administrator conveyed nothing : that there 
was sufficient evidence to infer an assent by 
M.'s executor to the bequest to J. I»., which 
would extend to the subsequent devise to the 
plaintiff : and that his conveyance as executor 
was therefore inoperative. Tcahon v. Leatny, 
21 V. V. It. 2K5.

Attachment of Legacies.]—See McLean 
: v. 11 nice, 14 I*. It. l'JO.
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Compensation to Executors by Leg­

acy. | See KXECUTOltH AND AUMINISTItA- 
TOKS, VII. 2.

Death of Legatee.] Where no letters of 
ndministrntion had been taken out, and a lega­
tee was entitled to a very small sum, an order 
was made for payment of the amount to the 
solicitor of the legatee, without letters of ad­
ministration, lie undertaking to apply it as 
intended. Ross v. lions, 4 Ch. Ch. 27.

Deduction of Debt.] - A testator lie 
queathed, “ unto my sister M. .1. such sum as 
will, together with what shall he at her credit 
in my hooks at Montreal, make $d,0(Hl.” At 
tin- time of tin» making of the will there was 
$3,258.47 at M. J.'s credit, hut subsequently 
tin- testator disposed of his business, and as 
part of the arrangement placed an additional 
sum of .$2,000 to M. J.'s credit, making the 
whole sum at her credit .$0,208.12 : of this 
sum, $:;,ihmi was placed on a special account 
at interest, $2.000 was agreed to lx- paid to 
her by the purchasers, and the balance $258.- 
42, was tiaid in cash, and her account balanced 
in the hooks, leaving nothing at her credit:— 
Held, that M. J.'s legacy was to he reduced 
by Hu- amount of testator's debt to her at the 
time of his death; that what had taken place 
amounted to payment of the debt : and that 
she was entitled to the legacy of $ii,ooo. 
Il ilkea v. Il ilkt a, l o. It. 131.

Forfeiture of Legacy by Executor.]
See Kennedy v. Tingle, 27 Gr. 305.

Jurisdiction Legacy under $!00 Churned 
on Land.\- A county court has jurisdiction 
under s.-s. 13 of s. 3 of 50 Viet. c. 10 (O.i. 
in an action brought by the legatee against 
the devisee of land, to recover a legacy of $5 
charged mi the land, as involving equitable re­
lief in respect of a matter under $200. The 
subject matter involved in such an action is 
the amount of the legacy and not the value of 
the land. Ituntin v. Itrudlcy, 28 O. it. 110.

Legacy in Court. |— A legacy had been 
paid into court, and the will directed that it. 
together with a house and lot also devised to 
the same person, should he held for the lega­
tee independent ly of her husband, she receiv­
ing the rents, interest and profits. On a 
motion to have the money paid out. or that 
it might he invested in the purchase of a 
farm for the legatee's henelit, the referee held 
it to he in the jurisdiction of the court to 
make such an order, and granted the applica­
tion as to the purchase of the farm, refus­
ing it as to the paying of the money to her 
absolutely. In re Turner's Trunin, tlx parte 
Heaton, 3 Ch. Ch. 251).

Legacy Paid under Invalid Will.] —
The plaintiff as executor of one W.. having 
paid money to defendant j.is a legatee under 
the will, and the will with the probate hav­
ing been afterwards set aside by a decree of 
the court of chancery, the plaintiff was held 
entitled to recover hack the money. llaldan 
v. Oiatty, in U. 0. il. 110.

Mortgage to Pay Legacies.]—A tes­
tator liequcathed to each of his children $100 
on attaining majority, and the residue of his 
property to his widow for life, to he divided 
amongst his children according to her judg­
ment: or at any time to give such a portion 
to each or either as she thought proper. Let­

ters of administration were granted to the 
widow, and she, for the purpose of raising 
money wherewith to pay legacies, created a 
mortgage on the real estate, the equity of re­
demption in which was subsequently sold un­
der execution at sheriff's sale, and the pur­
chaser obtained by conveyance from the ap­
pointee of the widow the foe simple in the 
land:—Held, that the will operated as a de­
vise of some estate to the widow, and made 
her a trustee of the realty, which she took 
charged with the legacies : that under the 
terms of the will and the Property and Trusts 
Act, 29 Viet. e. 28, s. 12, the widow had 
power to create the mortgage, and that the 
purchaser at sheriff's sale took subject thereto, 
and was bound to redeem or he foreclosed. 
I.amlu v. Martin, 21 Ur. 452.

Note to Married Woman for Legacy
—Action hii Husband.]—Defendant delivered 
to the deceased wife of the plaintiff, a note in 
payment of a legacy bequeathed to her, and 
she died before payment:—Held, that a plea, 
that the wife as payee of the note had died 
before the plaintiff had reduced the legacy or 
note into possession, and that he had not ad­
ministered to his wife's estate, was a good ans­
wer to the husband's action on the note. 
Robinson v. Cripps, U C. P. 381.

Overpayment. |—Held, in this case that 
although the sums overpaid to some of the 
legatees had been so paid with the sanction 
of the court, but in a suit in which infants 
now claiming were not properly represented, 
that did not relieve the parties to whom such 
payments were made from refunding the 
amount, but under the circumstances the or­
der for payment should arrange the mode 
thereof so as to be as little burdensome as 
should appear to be consistent with justice 
to the parties entitled to receive the money. 
Anderson v. Hull, 8 A. It. 531.

Payment by Owner of Charged 
Land.] A testator, who died in 1820, de­
vised his farm to trustees in trust to pay 
certain legacies, and divide the residue 
amongst his three sons. The trustees refused 
to act. and the eldest son. in consequence, on 
coming of age in 1823, sold portions of the 
land and applied the proceeds, or part of 
them, towards paying the legacies. After his 
death the surviving trustee executed a con­
veyance of the whole farm to the two surviv­
ing sons from misunderstanding the nature of 
the deed presented to him for execution. The 
two sons then sold what remained of the 
farm, and brought ejectment against the plain- 
til!. who had the parcels sold by the eldest 
son during his lifetime. The court restrained 
this action, declared the plaintiff entitled, as 
far as might Ik- necessary for his protection, 
to stand in the place of the eldest son in re­
gard to his undivided third of the whole prop­
erty, ami to his charge, for two-thirds of the 
legacies he had paid, on his brothers' undivided 
two thirds of the estate, and decreed a par­
tition and other inquiries to give effect to such 
declaration. JJincott v. Herringer, 4 (Ir. 290.

Release.]- J. 1). being the owner of cer­
tain land, by his will, gave his son, M. It., 
a legacy of $150 and charged it on the land, 
which he devised to his son XV. It., an in­
fant ; with a provision that bis son .1. It. 
should occupy it during the minority of W. P». 
and pay the legacy. The land was so occupied 
and the legacy paid, and a receipt for its
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pay meut taken. W. It. subsequently sold the 
land to T. 1$., and T. It. sold it to J. C„ who 
retained $150 of the purchase money because 
tin- h-guey was not released; hut by an agree- 
im-nt agreed to pay T. B. the $150 as soon 
as he should furnish a release duly executed 
11y M. It. The right to receive the $150 under 
ihis ngn-emvnt and any right lie had to obtain 
i hi> release was assigned by T. B. to >1. lx. 
,\|. K. having tendered a release for execution 
to T B. who declined to execute it, brought 
a suit to compel him so to do:—Held, that,

mgh the plaintiff was entitled to a judg­
ment declaring that the legacy was paid, 
which might be registered, still as the defend­
ant had done no wrong, and had given a re- 
. • i I » t for the legacy when it was paid, he was 
not compellable to sign anything els»-, and 
should not be punished by being ordered to 
i uy the costs for not doing that which he was 
inn hound in law to do. The purchaser should 
not have objected i«> the tit» on account of 
the legacy if there was proof of its being 
paid. Kaiser v. Boynton, 7 O. it. 143.

Residue to Legatees -Persons Untitled.] 
Si-.- Ldicurdv v. Smith, 25 Ur. 151), unto IV. 
12.

Succession Duty.]—A testator devised 
and bequeathed all his real and personal es­
tate to his executors and trustees for the pur­
pose of paying a number of pecuniary |ega- 
< !'■*. some to personal legatees, and others to 
- ! aritahli- associations, and provided that the 
i- -iiltn- of his estate sliounl he divided pro 

- t he legatees : I [eld, that it was 
tin- dtiiy of the executors to deduct the suc- 
"'".'in duty payable in respect of the pecun- 
i r> legacies, before paying the amounts over 
in the legatees, and they had no right to pay 
ml h succession duty out of the residue left 
alter paying the legacies in full. Kennedy 
v Protestant Orphans’ Home, 25 O. K. 235.

(b) Abatement.

Compensation to Executors.]—Where 
a testator gives a legacy to his executors, 
e\|.r.-ssly as a compensation for their trouble, 
:|ml there is a deficiency of assets, such legacy 

not in this country abate with legacies 
ii are mere bounties, even though the 

a - ■"> somewhat exceeds what the execûtors 
i -I otherwise have been entitled to demand. 

Anderson v. Duugult, 15 Ur. 405.

Equality among Legatees.]— A testator
I will directed that a farm should lie sold 

I that his executors should " lirst out of the
i I proceeds set apart the sum of $2,000. and 

1 - i lie same in some safe security for the 
i of and for the maintenance and educa­

tion of" the testator’s grandson, subject to
- riaih provisions as to payment of the in-

mul corpus, and he then further directed 
■ "tit of tin- proceeds of the sale of the 
-I there shall he paid the following lega­

to three «laughters and a son of the tes- 
i Held, that the general rule of equal- 

legatees applied, and that, there 
!'"ing sullieient to pay nil the legacies in

II lie grandson's legacy should abate pro- 
naiely. Lindsay v. Waldbrook, 24 A.i: mu.

Legacy to Widow in Lieu of Dower—
- o ' n, \nnual Specific Sum—Children of

Deceased Child—Right to Curent's Share.]— 
A testator by his will bequeathed to his wife 
$150 a year, payable half-yearly out of the 
rent of his farm until the sale thereof, when 
she was to be paid the interest on $2,500 at 
six per cent., or the $150. On the sale. $2,500 
was to he left on mortgage ur invested by the 
executors at interest payable half yearly to 
the widow during her lifetime or widowhood, 
and such provision was to he in lieu of «lower. 
Legacies were given to eacu of the testator’s 
twelve children (one of whom was «lead at 
the date of tlie will), to he paid out of (lie 
proceeds of the sale of the real estate. The 
residue of the deceased daughter’s legacy was 
directed to he placed at interest and divided 
equally between her surviving children on 
their attaining twenty-one years, and in case 
any of the testator’s children died In-fore re­
ceiving tln-ir full shares, and leaving issue, 
the deceased child’s share was to be equally 
divided between his ur her children ; it" su« h 
deceased child died without issue, his or her 
share was to he divided equally between his 
or her surviving brothers and sisters. All the 
residue of the estate, not thereinbefore dis­
posed «if, he gave to his children, “and their 
issue us aforesaid provided for,” to he divided 
equally between them from time to time as the 
money should become payable. The estate 
proved insutlicient to provide for (lie an­
nuity and payment of the legacies in full, 
and the annual interest obtainable on the 
$2,5UU was less than $150Held, that there 
was a gift to the widow of $150 a year, and 
not merely of the annual interest derivable 
from the investment of the $2,500. and that 
sh«- was entitled to have it paid out of the 
residue in priority to the other legatees. Held, 
also, that the deceased daughter’s children 
were entitled to share in the residue. Koch 
V. 11 civvy, 20 O. H. $7.

Provision for Widow.)—The provision 
fur the widow of a testator and certain legu- 
<i«‘s being charged upon real estate which it 
was apprehended might prove deficient, the 
legacies, not the provision for the widow, were 
m such case ordered to he abated ratably. 
Becker v. Hammond, 12 Ur. 485.

Special Fund Set Apart.]—See King v. 
1 orston, 27 O. It. 1, post IV. 20.

Specific Legacies.]—A testator out of the 
proceeds of his real and personal estate gave 
to one son $200, to another $100, and to the 
third $1,800, the balance to he equally divided 
lH-twccn his daughters, six in number, nam­
ing them. By a codicil he revoked the In-quest 
to tin- second named son of $100, and gave 
an additional sum of $100 to the lirst named 
son Tin- household furniture to he equally 
divnled h«;iwcen his two daughters last named 
in the will:—Held, that these legacies were 
specific and not merely demonstrative, and 
if tin- fund was iusulhvient to pay tliem all, 
they must abate proportionally. Blteker v 
H «le-, 23 Ur. 103.

(c) Ademption and Substitution.

Annuity—Satisfaction.]—Where a testa­
tor hail hound himself h.v bond to pay to his 
mother £12 10s. annually, and devised part 
of his lands to his brothers, on condition that 
they should pay to his mother £12 10s. 
per annum, and pay all his just debts, and
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much* thorn his executors :—Hold, that nt law 
tins legacy could not In* considered as a satis 
faction of lin- annuity in tin- howl, and that 
tin* mother was entitled to both. Cole v. Colo,
G O. S. 744.

Compensation to Executor.]—The tes­
tator bequeathed to M.. one of his executors, 
the interest due on the amount in the savings 
hank or building society after the death of 
his daughter It., and the interest annually on 
the mortgages till twenty-one years from the 
testator's death was given to him. “to recom­
pense him for the trouble and expense of 
attending to this my will.” In a subsequent 
clause .$100 was given to him “ as compensa­
tion for his coming from Hamilton quarterly, 
to submit the statements and accounts, and 
receipts and expenditure, and deposit receipts 
to the solicitor as above mentioned:"—Held, 
that these were not inconsistent bequest*, the 
one being for the care and management of 
the estate; the other for a specific item of.ex­
pense i lie coming from Hamilton—and might 
both well stand together. But as M.’s care 
of the estate was by the will only to arise 
after B.'s death, and therefore might never 
come into operation, he was not entitled to 
claim the $100 until he did enter on the man­
agement. 11 el lent v. Severn, 24 <ir. 320.

Farm Stock and Implements Sole 
after Will.]— A testator by his will dated 
30th June. 1H«S3, gave one-half of his farm 
to liis widow during her widowhood for the 
maintenance of herself and children, “and 
with regard to the stock on the said lot nt 
tin- time of the decease of my said Wife, 
with any other personal effects or property 
in her possession, she is hereby empowered to 
make such distribution ns to her shall seem 
best." In July of the following year the tes 
tator became insane, and a committee of his 
person and estate was appointed, who. under 
an order in lunacy, leased the lands and sold 
the farm stock and implements:- Held, that 
the order in lunacy and sale thereunder oper­
ated as an ademption of the legacy to his 
wife, so far as the farming stock and imple­
ments were concerned ; but that under the 
power of distribution given by the will, she 
was empowered to make such distribution of 
the personal effects bequeathed to her ns to 
her should seem liest. not only as to the 
amounts to be distributed, but also as to the 
objects of the distribution. Miller v. Miller, 
25 (ir. 224.

Quebec Law I'sufruet—Substitution.] 
— See McGregor v. Canada Inrest ment and 
A ye ne y Co., 21 S. C. It. 401).

Sale of Devised Properties— lies id u n ry 
b Untu Charity of Ih'bts Lair of (Quebec.] 
—See Jones v. /•'raser, 13 S. C. It. 342.

Sale by Mortgagee Charged Land. 1 — 
Where land devised subject to the payment of 
legacies and to a life estate therein is. after 
the death of the testator, sold at the instance 
of a mortgagee, the money remaining after 
payment of the mortgage debt will lie treated 
in llie same manner as if it were the land 
itself, and, if insufficient to pay all. the ten­
ant for life and legatees will be paid ratably 
after the value of the life estate lias been as­
certained. Arinson v. Tliomiison, 25 <!r. 13S.

Specific Legacy and Residue.]—One
j S. by his will directed his estate, real and 

personal, to be sold, except certain stocks, 
lands, and securities thereinafter specifically 
devised, and that his debts and " testamentary 
expenses ’’ should be paid out of the first 

I moneys that should come into the hands of his 
j executors; and after making certain pecun- 

iary bequests, which he charged primarily on 
j the fund to be produced by the sale of his 

real estate as aforesaid, and secondarily on 
the proceeds of his personal estate, he dir­
ected that "as to the residue of my personal 

j estate which may be exclusively devoted by un­
to charitable purposes. 1 bequeath the same 

| to the churchwardens of the A. church, to In- 
invested by them for the purpose of forming 
an endowment for the support of the said 
church." Afterwards, by a codicil, S. be­
queathed to three persons named by him 

| $30,000 as an endowment for the A. church, 
to In- invested by them in their own names ns 
trustees for the said church, and to be dis 
posed of for the benefit thereof ns therein 

I mentioned, but in certain contingencies to 
merge in his residuary estate, and be disposed 
of under the last clause id" his will, by which 

j he devised all the rest, residue, and remainder 
of his estate of which lie should die possessed 
to A. and L.. to be equally divided between
them, share and share alike: Held, that <"i

1 a proper construction of the will and codicil,
| $30.000 of the pun* personalty was to lie held 

by trustees on the trusts ns defined for the 
benefit of the A. church: and as to the residue 
of that fund, it was to be held generally by 
the churchwardens for the support and main­
tenance of that church. A legatee is entitled 
to take both a pecuniary gift and a residue, 
whether given in a will or in a combined will 
and codicil, and the construction of a parti­
cular residuary gift is not affected by the 
presence or absence of a general residuary 

| gift. Hull v. I'let nr and Churelnrardens of 
the Church of the Ascension, 5 U. It. 380.

Substitution of Mortgages. | —A testa­
tor bequeathed to W. L. £1.500. •‘due to un­
ify It. ('., and secured by mortgage." After 

t the making of this will, and in testator’s life- 
, time. It. C. sold to one II. the property rnort- 
1 gaged, and the testator, to facilitate the sale 
! and secure tin- debt due him, took from II. a 

mortgage of this and other property, and a 
! covenant to pay the amount: retaining the 

mortgage from It. V., under which he held the 
! legal estate in the land, and the bond origin­

ally obtained from It. ('. for the debt. The 
! testator died without altering his will in re- j gard to this legacy :—Held, that the legacy 

was not adeemed. Loriny v. Loriny, 12 (Jr. 
in;1,.

(d) Interest.
Direction to Sell.]—A testatrix by her 

1 will directed that a legacy should be paid out 
ni" tin- proceeds of tin- sai<- of lands, and that 
tin* lands should in- sold at any time within 
two years after her death:—Held, that in­
terest upon the legacy should be allowed from 
the day when the two years expired; or. if 
the lands were sooner sold, from the date of 
sale. He Hobinson, MclJoncll v. Hobinson,
aa <». B. tat.

Where land was directed to be sold within 
three years from the testator's death, it was
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held tlint legacies bon? interest from the date 
when the lands should have been sold. Me- 
JI ;il or v. I. y nth, 24 U. It. t>32.

Indemnity.] — By an agreement entered 
into between the executors of an estate in 
Lower Canada, and the residuary legatees, the 
former agreed to settle a particular legacy, 
and indemnify the residuary legatees from it. 
According to the laws of that Province, inter­
est i~ not recoverable upon a legacy until suit 
brought therefor, without an express prom­
ise ; and the legatee referred to sued there 
fur the legacy, alleging an express promise by 
liuih executors ami residuary legatees to pay 
such interest, in which action the executors 
denied such promise, and got a verdict, but 
tli'- residuary legatees allowed judgment by 
default, and afterwards filed a bill in the 
court of chancery to compel the executors to 
indemnify them against the liability they had 
incurred. The court, under the circumstances, 
dismissed the bill with costs. (Jrooks v. Tor- 
ninetf. ti tir. 518, 8 Ur. 220.

Limitation Act —- Arrears — Express 
I met.] See Loring v. Loring, 12 Qr. 374.

Maintenance. | — A testator bequeathed 
SI.UtMj to his grandson, payable on his attain­
ing twenty-one. and in case of his death be­
fore that period the amount was to revert to 
the residuary estate, and it had been decided, 
25 (îr. 253, that in the events that had hap- 
lM-ncd the grandson was absolutely entitled to 
one-half of the residuary estate, the income 
of which was amply eutiicient for his main­
tenance:—Held, that although the testator 
had been in loco parentis to the infant, the 
infant was not entitled to claim interest on 
the legacy for his maintenance; but that 
being entitled to one half of the residue as 
next of kin, and there being a quasi intestacy 
as to the interest on the legacy, one-half of it 
should be paid into court to the credit of the 
infant; the legacy itself to be paid into court 
upon the trusts of the will. Rees v. Fraser,

Recovery bac":i—Interest on Overpay, 
nunls- - Account.] — Where a testator be­
queathed a legacy to be paid by the devisee of 
certain lands, through the executor, in twenty 
semi-annual instalments, with interest at the 
rate of six per cent., payable at the time of 
each instalment on the amount of such pay­
in' m. in I»- computed from the time of his de- 
«■'•ase; mid. by mutual error, interest was paid 
w ih each instalment upon the whole amount 
"i principal then remaining unpaid, which 
payments of interest were consumed by the 
legatee as income, while he invested the in­
stalments of principal, and the legatee now 
brought this action against the executor and 
devi.-ee claiming an instalment as still due. 
tli.- defendants alleging that lie had been over­
paid. ami asking an account: —Held, that the
.... rpayments were made under a mistake of
i.'ii-t. and might be recovered or set off: but, 
that an account should be taken, and that all 

- payments made should be brought into 
■I'""tut and applied, but without addition of 
interest, to the aggregate of the amounts prop- 
111.\ due and payable under the will, and any 

- dance due to the plaintiff ascertained. C.'or- 
im v. Kingston, 17 O. It. 432, and United 

States v. Sanborn, 135 U. S. 271. specially 
r.-ferred to. liurber v. Clark, 20 O. it. 522, 
18 A. It. 435.

Vol. IV. D—240—16

See Toomcy v. Traecy. 4 O. R. 708; Mun- 
sie v. Lindsay, 11 O. R. 520.

See Milltr v. Miller, 25 <ir. 224; Fuller v. 
ilacklcm, 25 Ur. 455; Sovereign v. Freeman, 
25 Ur. 525; Smith v. Stuton, 17 (Jr. 307; 
ante Imkkest, 11.

Sec, also, sub-head 12, ante.

(el Out of Whut Fund Payable.
Agreement to Pay Legacy as Pur­

chase Money. 1 A., by agreement, disposed
of all his real estate to It., his son-in law, 
who agreed to pay to A. an annuity for life, 
and after A.'s death to pay the purchase 
money in equal annual instalments to A.'s 
daughters. A., by his will, made some years 
after, assumed to grant a legacy to his wife 
out of the real estate, directing the same 
to lx? deducted from the payments to be made 
to his daughters :—Held, that the agreement 
was complete, and the proceeds of the realty
could not therefore be charged. Uonsberger 
v. Martin, 8 Ur. 301.

Charge on Land—Registration of Will—- 
Sot ice - Priority of Legatees over Mort­
gagees.]—A testator by his will devised land 
to his son James, subject to the payment of 
an annuity to his widow for her life, after 
the expiration of a lease given by the testator; 
and directed his executors to apply the rent 
derived from the land so devised in payment 
of an incumbrance thereon, “ so tlint my son 
may have the said property, at the f-xpirntion 
of the said lease, free from all incumbrance 
and he then directed that his son James 
should pay cue half of the '■•unis thereinafter 
bequeathed to each of his daughters, as soon 
as his son Daniel should attain tin? age of 
twenty-one; and to the latter he devised other 
land, and directed him also to pay one-lmlf 
of the bequests to the daughters. Then fol­
lowed the bequests t<> his daughters, with 
names and amounts, to lie paid to them in 
equal shares by his sons James and Daniel 
on tin? latter attaining the age of twenty-one. 
The will was entirely silent as to the debts 
of the testator. James adopted the devise to 
him, took possession of the land, ami dealt 
with it us his property for many years:— 
Held, that the one-lmlf of the legacies to the 
daughters was charged upon the land devised
to James. Robson v. Jardine, 22 Or. 420,
followed. The will was duly registered prior 
to the dates or registry of certain mortgages 
created by James upon the land devised to 
him: — Held, that the mortgagees must be 
tnki-ii to have Imd. at the time of advancing 
these moneys, full notice of the will and its 
contents; and were bound to see to the appli­
cation of the moneys advanced by them ; and 
that, not having done so, the legatees were 
entitled to priority. Hold, also, that that part 
of s. 22 of It. K. O. 1X87 <-. 110 which provides 
that the four preceding sections ‘"shall not 
extend to a devise to any jierson or persons 
in fee or in tail, or for the testator’s whole 
estate and interest charged with debts or 
legacies,” is of general application, and 
applies to wills coining into operation as well 
after as before the IStli 8cptemlx-r. 1805. 
Held, lastly, that s. 8 of R. S. (>. 1887 c. 
1 »<> «X. 15 of R. S. (». 1X87 C. 102> did not 
apply; because the money was not money pny- 

l able upon nil express or implied trust, or for
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a limil«-il purpose, within tlio moaning of the 
section. .McMillnii x. McMillan, -I Ur. .V.)4, 
ami Moon- v. M«-|lisli. 2 u. It. 174, distin­
guished. Cray v. Itiebinond, 22 U. K. 2."»ti.

Sale 11ji F.tceutors in Order to Pay 
the l.t yaey. | A testator devised to his daugh­
ter a lut h|' land charged with a legacy. The 
daughter predeceased the testator, leaving two 
children. in whom llie lot descended. On an 
application liy the executors at the instance 
of the ollicial guardian, it was held, that it 
was the duty of the executors to sell the land 
and pay the legacy. Uc Ltldn, 22 (I. It. fiûti.

Ifiybt lo Purchase—Lcgacit* to be 
l’a ill b/z l’a relia iter. J— See He Curry, 2.'l (Jr.
1177. liant IV. 20.

Control for Life -Farm Stock and Im- 
jilenr nht. | The testator heipieathed to his 
wife " the full control of all my real and per­
sonal estate, slock and implements, during her 
lifetime.” and willed that al his wife's decease 
“all the stock of whatever kind, with the farm­
ing implements on the farm at my wife's de­
cease shall In- equally divided between my 
sons:” Held, that the liequest to the widow 
of the slock and farm implements was specilic. 
and therefore exempt from the payment of 
l lie |H>< uninry legacies. . I uyustiin v. Sebrier, 
J" O II. IW.

Devise after Payment of Legacies. |
A testator after devising certain pecuniary 
legacies and a home to two of his children 
until they became of age, provided as follows : 
" And I will and bequeath unto my daughter 
< .1-, all my real estate and the remainder of
my personal estate after the above legacies 
are paid:" Held, that lia1 legacies were 
charged upon the real estate. Job anon v. 
lh liman, IN O. It. lid.

Devise of Real Estate Payment of 
Legacy out of Annual Produce.J — A 
testator, after a bequest of a legacy 
to the plaintiff amongst others, devised 
to a daughter "my two farms,” de­
scribing them, and desired his executors to 
pay the said legacies out of “ the annual 
produce of i lie farms, or as to them should 
seem best." The executors renounced, and no 
one administered The daughter took posses­
sion of the whole estate, paid the debts and 
received the rents and profits of the farms 
which she subsequently mortgaged, and they 
were sold by the first mortgagee, under his 
power of sale, and after satisfying his claim, 
the balance of the purchase money was paid 
into court, and was claimed by a subsequent 
mortgagee: Held, that the plaintiff's legacy 
was a charge upon and payable out of the 
annual produce of the farms, and that the 
charge was not affected by the subsequent 
words. " or " as to the executors " should seem 
best that the fact that sutlieient annual 
produce of the farms had lieen received which, 
if set apart, would have paid off the legacy, 
was no answer lo plaintiff's claim, for it could 
not be set up by the daughter by virtue of 
her possession ami receipt, and her grantees 
or mortgagees could be in no better position : 
that if necessary a receiver of such annual 
produce should Ik* appointed until payment 
of the legacy with interest not exceeding six 
years' arrears, that the balance of purchase 
money should remain in court as indemnity to 
the purchaser against the plaintiff’s claim ;

I and that subject thereto the subsequent mort- I gagee was entitled to it. Cullaybun v. Howell, 
2t> O. It. 320.

Devise Subject to Payment of 
Legacies. | A testator devised his real 
«■state and chattel property (excepting some 
bequests to his wife I lo his son llobert, sub- 

' ject to tin* payment of his just debts, funeral 
! expenses, and certain s|iecined legacies, which 
| legacies lie directed his executors to pay. liy 
j a codicil he directed the chattel property 

i except the specific bequests to his wifel to 
be sold, and the proceeds equally divided 

| amongst all his children: — Held, that the 
I specilic legacies were a charge on the real 

estate. Stewart v. Dick, 1U 1\ It. 411.
Direction for Payment of Debts —

Cattle. |- -liy the first clause in his will, a tes­
tator directed that his executrix should pay 
his debts out of his jiersonul estate, and then 
proceeded to leave to his wife, whom he named 
as his executrix, certain lands subject to in­
cumbrances, and all his stock, cattle. &c., upon 
the said lands, and then devised the residue 
of his real and personal estate (after pay­
ment of his just debts and funeral expenses) 
and all the rents and issues thereof to a 
brother and sister for their lives, to be 
equally divided between them, share and share 

, alike, and after their death, to their children, 
i their heirs and assigns for ever, share and 
i shore alike. The brother predeceased the tes­

tator. The widow now brought this action for 
the construction of the will : Held, that the 
bequest of the stock, cattle, Ac., to the testa­
tor's wife was a specilic legacy, and was not 
subject lo the testator's debts, notwithstand­
ing the first clause of the will. Held, also, 
that the gift of the residue to the brother and 
sister was a gift to them as tenants in com­
mon, but that the brother having predeceased 
the testator, there was an intestacy as to his 
share. If add v. Harper, It; U. It. 4-2.

Implied Charge, j — A testator bequeath­
ed to his wife maintenance or an annuity, at 
her option, to be furnished or paid by his 
sons It. and (•„ and gave divers legacies, some 
of which he directed his executors to pay; 
and as to others, including the legacy to the 

! plaintiff, he did not say how they should lie 
| paid, lie then devised his farm to his sons 
' It. and H., subject to his wife's maintenance,
I and subject to the maintenance of his younger 
| children, and subject also to the legacies and 
j bequests therein before contained : Held, that 

the plaintiff's legacy was a charge on the 
farm. Jones v. Jones, 15 (Jr. 40.

A testator devised a portion of his real 
estate to his widow and eldest son James, 
jointly, and his heirs, "My wife Jane to have 
and to hold the aforesaid premises as long 
as she remains my widow, for my wife Jane 
Clark's support and my small children’s sup­
port . and after her death n.y wife’s
part will belong to my son James Clark ifore- 
said . . . My son James Clark will pay
my daughters, naming them. .$2t HI each lien 

i they become of the age of twenty one yei »*s, 
I that is, each as she becomes of the age of J twenty-one years:" Held, that the legacies t.x 
! the daughters were payable out of tin* corpus 

of ihe estate devised to James. Clark v. 
Clark, 17 Ur. 17.

; A testator devised all his estate, real and 
I jiersonal, to his wife, for life, and after her
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i, |he real estate wan to be equally divided
........in- of bis sons and one of his dntigli-

- iIn- daughter to have all his personal 
. ni'ii. In the event of the death of either 

,iunlit heirs, his or her share was to be 
itj.ii In-tween the other children of the tes 

ii. Several pecuniary bequests were made,
i, were to lit- paid by the son and dnugh- 

M iii'ialnieiits. cotnint-ncing one year after
.tumid " have come into possession here­

in nj\cn.” The daughter married and died 
;i iiin t ht» life of the widow, leaving her litis 
i ,| i- i uni by the curtesy, but no child. The 
low subsequently died, and thereupon the 
,m Iiy i lu- curtesy recovered possession of 

. dii'i-asi-d wife's share in ejectment. More 
i .m a year after the death of the widow, a 

.■liter of the testator, one of the legatees 
i:.i11M'd in his will, filed a bill for the pay-
■ M i n uf tin- arrears of her legacy -Held, in
■ . . n uts that had hap|iened. that there was 
i . merger of any portion of her legacy, by 
i'Mson of her interest in the deceased dauglt-

i . >lmre ; that the devisees took the land 
Miliji-ct to and charged with the payment of 
mi. tin- legacies which were not personal or
......I-.,, charges against the devisees ; and the

l imit' the son and the tenant by the 
curtesy — having resisted tin- claim of the 
; uni iff. were ordered to pay the costs of the 
mi,i, iln-re being no assets of the testator out 

: which they could be paid, and the ques- 
i ,ii' raised not being those of construction 
within the rule allowing the costs of their 

,n.in lo be charged on the estate of the 
i. -i.iiur. Itobaon v. Jardine, 2*2 <ir. 4-0.

rin- testator directed that his grandson F. 
1 mid lie sent to college and his expenses paid 

i"i- mil of his estate by his executors. The 
' consisted of land only, after taking out 

I»', ihc bequest of the furniture and the 
I'i-iin.-s of the funeral :—Held, that the land 

charged with the bequest. Ilillun v. 
• rtr*. -4 (ir. 320.

Mixed Fund — Intercut.] — A testator, 
icr directing payment of his debts out of 

I'-T'oiial property, or if that should prove 
-mlicient, then, that so much of his real 

, -'.lie as would supply the deficiency might be 
! iur that purpose, went on to direct that 
land should lie sold, and the income of 
ipitnl arising from the sale he paid yearly 

i.U wife, for her maintenance during her 
ir.il life, after which he gave a number
ii. tritabh* bequests and pecuniary legacies,

1 .i made no residuary gift :—Held, that the
: Mr had created a mixed fund to answer 
purposes of his will, and if the personalty 

" sufficient for the payment of the debts, 
" i-'inicies were payable out of the land; if 

siillicient. they were payable out of the 
x-d fund; but so far as the charitable be- 

wi-iv payable out of the land they were 
loomcy v. TraiK’it, 4(). It. 70S.

Held. also, ihat interest was payable on the 
- from a year after the testator's death, 

cordance with the general rule, in any 
ami this, although as the whole interest 

he proceeds of the land was given to the 
tor life, the capital had to be kept in- 

I by the executors ; and, consequently,
■ was no fund for the payment of legacies 

■ lier death, lb.

Mixed Residue. |—legacies directed to be 
■at of a mixed residue are a charge on 
Young v. I’urvis, 11 O. It. 507.

Payable out of Personally.!—A testa­
tor, by his will, gave to his widow an annuity 
of $4,000 in lieu of dower. 11 is will con­
tained certain devises, and gave other lega­
cies and annuities, which the testator charged 
on the whole of his estate not before devised, 
and lie empowered his executors to sell any of 
his property which they should think neces­
sary. The widow elected to take the annuity : 
—Held, that the legacies and annuities were 
payable primarily out of the personal estate. 
Davidson v. Itooinvr, 18 Ur. 473.

Payment out of Estate. | — A testator, 
after directing that his funeral charges and 
debts should be paid by his executor, dis­
posed of his real and personal estate as fol­
lows: “ First, lie gave and bequeathed certain 
legacies *' to Is- paid out of my estate,” and 
their he gave the residue and remainder of his 
estate, real and personal, lo his son \V. abso­
lutely, and lie nominated \V. sole executor : 
Held, that the legacies were by tin- will, 
charged upon the estate, real and personal, 
and failing personal estate Is-cauie a charge 
on llu- land : and that \V. had power to sell 
tin- land, and a purchaser from him was not 
hound to see to the application of the pilrehase 
money. Moon» v. Mellish, ,'{ o. it. 174.

Personalty Insufficient to Pay Legacy
—Ileal Vitale Devised to l.egatee ami 0//icrs.J 
—A testator by his will, after directing pay­
ment of his debts by his executors, gave his 
personal estate and the dwelling house with the 
land occupied therewith, to his daughter M„ 
and gave M. a legacy of $2,0110. He then de­
vised the residue of his real estate to his ex­
ecutors in trust, to lease the same and pay 
the interest to his wife for life, and after her 
death to sell the same and divide the proceeds 
between his children, share and share alike. 
At the time of the testator's death, the per- 
sonal estate was of small value, and was ex­
ceeded by the amount of the debts; and it 
did not appear whether, when the will was 
made, the testator had sufficient |K>rsonal 
estate out of which the legacy could he paid: 
—Held, that M. could not claim to have the 
$2.ooo paid out of the proceeds of the real 
estate devised to the executors, but that there 
should Is- no deduction from her share by 
reason of the real estate devised to her. Held, 
also, that the children of a deceased child 
took the share of the proceeds of tin- real 
estate which their parent was entitled to. 
Totten v. Totten, 20 (). It. 605.

Real and Personal Estate. | Where 
debts and legacies are charged on real and 
personal estate, and then- is no direction to 
sell the real estate, the itersonalty is the 
primary fund to pay. and the realty is liable 
only in case of a deficiency. Davidson v. 
Uooinir, 17 Hr. 500.

A testator by his will bequeathed certain 
legacies of different amounts to his sons and 
daughters, and directed his " real and personal 
property " to In- sold by auction, and then 
added, " And the household furniture also to 
he sold by auction, and the proceeds of the 
sale to he equally divided amongst my daugh­
ters : - Held, that the legacies to the sons 
and daughters were payable out of the mixed 
fund of real ami personal estate. In re tiil- 
chrtst, Bohn v. l-'yfc, 23 (ir. 524.

_ --------  Marshalling.]—See Cook v. Noble.
5 U. It. 43, goat 1V. 17.
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Sale to Pay Legacies. | -Held, that the 
legacy in the will set out in the report of 
this case, as well as the debts of the testator, 
wore a charge on his real estate, and that the 
administrator with the will annexed had 
power to sell the real estate, no question Ireing 
raised as to the personal estate being insulli- 
vient to satisfy the debts and legacies. In 
re laiton I. si air, 7 1'. It. «11)0.

Share in Partnership. 1 A testator by 
his w ill dinned that " .<.i,UU() of the money 
to which 1 may he entitled as my share of the 
partner-hip business now carried on at.” Ac., 
under the name of Iv II. A t o., should he 
invested by his executors at interest, ami that 
the im onie derived therefrom should by them 
be paid over, as received, to his daughter M., 
for her maintenance until she attained twenty- 
one, when she should be entitled to .<0,1 HIM ; 
and if the interest in any year from the in­
vestment should fall short of ÿPHi, the differ­
ence to make up that sum should be paid by 
his executors out of the interest or profits de­
rived from the remainder of her estate. Sub­
ject as aforesaid, he gave the residue of his 
estate, real and personal, to his executors in 
trust for his son. Subsequently to the making 
of the will the partnership of K. II. «V Co. was 
dissolved, and the testator until his death 
carried on the business alone, but under the 
name of K. 11. & Co., his interest in the part­
nership having been realized by him and car­
ried into bis new business:- Held, that the 
legacy of ISÔ.MUU was demonstrative and not 
speciiic, and that the legatee was entitled to be 
paid the same out of the general estate. Day 
v. Jlarns, J U It. 147.

Specific Fund. |—A testator gave £3,(KM) 
to Trinity College, and ll.MOU to Trinity 
Church, both to Is- paid out of certain gas 
stock. 1’y a codicil lie reduced the latter be­
quest to tôt Hi, and gave to two other churches 
a further sum of £000:- Held, that this sum 
was to come out of the gas stock. Smith V.
Sea I on, 17 Hr. 31)7.

Trust Claim on Assets- -Priority—Charge 
on lit ally.]—T. II. and his brother were part 
tiers in business-. and the latter having died, 
T. II. became by will his executor and resid­
ua r.v legatee. Â i« gac.v was left by the will 
to K. II.. part of which was paid and judg­
ment recovered against the executor for the 
balance. T. II. having incumbered both his 
own share of the partnership property and 
that devised to him. one of his creditors, and 
a mortgagee of the property, obtained judg 
ment against him, and procured the appoint­
ment of receivers of his estate, li. II then 
brought an action to have it declared that 
lbs judgment for the balance of his legacy 
was a charge upon the moneys in the receivers' 
hands in priority to the personal creditors of 
T. II : Held, that it having been established 
that the moneys held by the receivers were 
personal assets of the testator, or the proceeds 
thereof, I. II. was entitled to priority of 
payment, though his judgment was registered 
after those of the other creditors. Held, also, 
that the legacy of K. 11. was a charge upon 
the realty of the testator, the residuary de­
vise being of “ the balance and remainder of 
the property and of any estate" of the testa 
tor, and either the words “ property ” and 
"estate " being siitlicient to pass realty. This 
charge upon realty operated against the mort­
gagees, who were shewn to have had notice of

l lie will. Cameron v. Harper, 21 8. C. It. 
273.

Sec, also, sub-head 12, ante.

14. Personalty.
Bequest of Interest on Named 

Amount. | -The will of a testator contained 
the following clause: "To my daughters 
K lienor and Alary Maria 1 give, devise, and 
bequeath the interest of three thousand dollars 
each jier annum, io he paid to each of them 
half yearly :" Held, that the devisees took 
an absolute interest in the .<3,(MX) given to 
each of them. Kit on v. Sheppard, 1 11 ro. ('. 
C. 532, followed. Morrow v. Jenkins, U O. It.

Farm Stock and Implements. | A tes
tutor who died in February, lStil). by his will, 
amongst other things, gave legacies payable in 
eight ami thirteen years, and devised lot h to 
his son It., and lot !• to his son 1 >.. subject to 
charges, the devisees to get possession thereof 
when his youngest child attained twenty-one. 
At that time 1). and It. were to get one-half 
of the stock and implements which would then 
be on the said lots, the other half to be divid­
ed amongst other legatees. The youngest child 
had not yet attained twenty-one. The master 
at Hamilton directed an account to be brought 
in of the stock and implements at the time of 
the reference on said lots, being the proceeds 
of the old stock left thereon by the testator, 
and also those subsequently produced from the 
produce of the said lots ; and also an account 
of the Stock or implements left by the testa­
tor which still remained on the land. The de­
fendants npi»enled on the ground that if any 
further account was to be furnished, it should 
be only of stock and implements purchased 
with the proceeds of the sale, or obtained by 
the exchange of the stock or implements left 
by the testator : which ap|ieul was dismissed 
with costs. Daridson v. Oliver, 21) Ur. 433.

Law Applicable. | —The will in this case 
having directed the whole estate to be con­
verted into personalty, the testator’s grand­
children domiciled without the Province of 
Ontario, could not lie affected by any Act of 
the legislature of this Province—the locality 
of all rights to |sqsonal or movable property 
being at the domicile of the person entitled to 
it; and ihat. therefore, the contingent in 
terest of the grandchildren was not " property 
or a civil right " within the Province, lie 
(ioodhue. Ton y y, Hoodhue, (ioodhuc v.
I ovey, 11) Ur. 300.

Legacy in Common. | A testator be 
queuthed personal estate to his two sisters. 
M. and S.. and to their children, all to slum- 
alike if living: Held, that the sisters and 
their children took as tenants in common, 
sharing per capita and not per stirpes. Hr ad 
leg v. Wilson. 13 Ur. 042.

Letter Modifying Will. |- Testator by
his will gave all his property, real and per­
sonal. to trustees, directing that his wife 
should receive all rents and interest during 
widowhood, and until his youngest child 
should come of age; that in case of her 
death or marriage before the youngest child 

■ came of age, his property should be divided
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i> iilining his children on tlieir respec- 
, liming uf age, and in vase all his chil- 
. unlit iliv under age without issue, their 

, >liiiuhl he divided equally among his 
. i- and sisters. A letter was found 

ms juiiMT', addressed to his wife, say- 
, i lie liail made two wills, "one before 

i i married, which is to be considered 
.... ilie other 1 wish to modify, as it

. i, ,u a hurry, l wish my dear 
t... 1 our children to have all my prop­
re lie divided equally, my wife to have 

h| the whole until the children are 
In case of death of my children my

h. have ihe use of the property in her 
and then to go to my brothers and
The testator left two children, who

i. iil under age unmarried, their mother 
a_ i hem: Held, reversing 29 <»r. -74,

..<■ will and letter must lie read together, 
that the will must stand except 

ii a~ " modifiedthat the "death of my 
hi e.i " referred to their death under age 

i issue before his wife; and therefore 
ii -lie took the personalty (which alone 
. i ne allecivd by the letter) for life, and 

Ini death it would go to testator’s 
and iitei i. UutnbTt \. Dumble, 8

Life Estate with Power of Disposi­
tion \ testator by his will devieed the real 

1 of which he should die possessed to his
• "to hold the same for ever, and to dis-
• ,,f |i iu any manner she may think prop- 

-Ind further "the residue of my estate 
: ii and iwrsonul I give to my beloved

ill1, to have and to hold the same for her
• ii-e and benelit. during the term of her 

i ii life, and that she may dispose of the
• "i any part of the said personal estate, 

i ' may think proper, and at her death
11 tie of my real estate or personal 

. if any," he gave to other parties:—- 
II that the widow took nn estate for life 

■ residue of the |iersonnl estate, with 
■solute power of disposition ; but that 

deposit in a bank to her own credit of
.......cds of notes and mortgages which

■ ■ alow had collected was not such a dis-
thereof as to withdraw them from 

residue of the estate and give her an 
" utc title thereto; but that the same re- 

I to be administered as part of the tes- 
ite. (Jreen \. < 'orli y, 20 « ; r. 281

Life Estate.]—A testator bequeathed to 
" 'laughters t both of whom were mar- 

mI IiiuI children at the time of his will) 
m of .< 1.000 each, charged upon his 

. which he devised, such sums to be 
t• 1 m bank stock, and the interest accru- 
'•n,uii in lie paid In his daughters during 

■ i Mirai lives, and after their decease di- 
i liesc sums to lie equally divided amongst

By a codicil, the testator directed
lid his real estate be sold, the $2.(M)0 

remain on mortgage at interest, payable 
* •' r i \ in t lie daughters, and when the 

■ should he paid, his executors were 
■■ full power to invest that sum in home- 

i "i' Ins daughters, should they desire 
Held, that the daughters took a life 

ili remainders to their heirs ns pur­
rs. Ungers v. Loicthian, 27 tir. 559.

re a will creates a life estate in chat- 
1 xcciitor is discharged when lie hands 

" h chattels to the tenant for fife. The 
for fife, ami not the executor, then

becomes liable for them to the person entitled 
in remainder. Uv Muntie, 10 1*. It. 98.

Maintenance.| —Testator by his will, af­
ter devising a farm to defendant, bis son, 
in fee, directed that he should support his 
mother, "and that she shall have one horse, 
and my buggy, cutter, and harness, to be 
kept on the place," <lvc., "and the house mid 
one acre of ground u th the orchard all round 
the house her lifetime:" Held, mat she took 
the goods mentioned absolutely, not for life 
only. McCrary v. McCrary, 22 L". C. It. 520.

Money, Mortgages, and Notes.] —
Where money, mortgages, and promissory 
notes, were bequeathed to a legatee, for life, it 
was held that she was not entitled to the pos­
session and disposition of the same, but to 
the income only; though of farming stock and 
implements given for life by the same clause 
she was to have the use in specie. Thorp» 
v. Shillington, 15 Hr. 85.

Power to Dispose of Personalty <lift 
over if ’not Dispostil of- furniture I nuc- 
countcif for.]- A testator by his will, as con­
strued by the court, gave to his widow his 
real and personal estate for life, with power 
to dispose of the personal estate at her own 
discretion during her life: and whatever of it 
remained at her death not so disposed of went 
to a residuary legatee. The testator also 
authorized his widow and co-executors to lay 
out such sums as might he deemed necessary 
for the carrying on of his business as a dis­
tiller Held, that the widow was not bound 
to convert the iiersonalty into money ; that her 
estate was not liable for debts due the testator, 
which she had neglected to collect, and was 
not accountable for the testator's furniture, 
which was not forthcoming at her death; nor 
for hay, grain, fuel, cart, and horses, left by 
the testator and used by the widow in con­
tinuing the business. The widow improved 
the property:—Held, that she was entitled to 
credit for so much only as was expended in 
completing work commenced by the testator. 
McLaren v. Coombs, HI (Jr. II0-.

Premium on New Stock.]—A will di­
rected an executor to pay A. for life " the in­
terest. dividends, and profits of certain stock, 
and of the moneys into which the said stock 
might be changed.” Subsequently new stock 
was issued at par and eighteen shares al­
lotted to the executor. Not being accepted, 
these new shares were sold and produced a 
premium, which was credited to the executor : 
—Held, that the premium was principal, and 
that A. was entitled only to the Interest on 
it during her life. Re Smith, 8 P. It. 884.

Use of Furniture for Life—I t tempted 
Sale.]—A devise of the use, possession, and 
occupation of a dwelling house and premises, 
with land attached, together with furniture, 
plate, linen, china, library and other effects 
therein at the time of the death of the tes­
tator. to occupy, possess, and enjoy the said 
house, land, furniture, and premises, during 
the natural life of the devisee, does not en­
able the devisee to dispose absolutely bv will 
of the personal property so devised ; and the 
executor of the testator, giving notice to tin* 
executors of the devisee, may., at a sale of 
such property (by the executors of the de­
visee.) purchase, and subsequently on an ac­
tion brought resist payment. Dickson v. 
Street. 1 U. C. It. 190.
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Words of Limitation in Tail. |— A tes­

tator bequeathed personal estate to his wife. 
“ to have and to hold unto her and the heirs 
of her body through her marriage with me. 
their, and each of their sole and only use for 
ever Held, that the wife was entitled to 
the personalty absolutely, there being nothing 
to shew that the testator meant the words. 
“ heirs of lier body through her marriage with 
me.” should import anything different from 
their ordinary, natural meaning. Crawford 
v. Trotter. I Mudd. 3B1. distinguished. Ful­
ler v. Anderson, ‘JO O. It. d‘J4.

See, also, sub-heads 5, and 12.

1.1. Power of Appointment.

Absolute Interest. | A testator hv his 
will, after making sundry devises and be- 
<1 ilests, directed the residue of his estate to 
be applied by bis trustees. “ unto and to the 
uses following : First, in ease my dear mother 
survives me. a ml mv nephew S. M. attains 
the age of twenty three years, then all my 
residuary estate is to be valued by my exe­
cutors. and divided into live etpial shares, ami 
one equal share is to be paid to my mother, 
or in ease of her death before such division, 
then to lie pa ill over or transferred to such 
person or persons or in such manner as she 
may by her last will and testament direct.” 
The testator's mother survived him. but died 
before the estate bail been divided or valued :

Held, that she took an absolute interest in 
the property so thereby given to her. and not 
a power of appointment merely ; and that the 
same passed under t lie residuarv clause in her 
will, livelier v. Miller. 21 (ir. 128.

Appointment by Deed Required. | A
mortgage to sveure Ssimi on certain lands was 
made by T. K. to bis father. The proviso for 
payment was that the Ksimi was t<> be paid to 
the mortgagee's executors or administrators in 
eight annual instalments of Slim each, the 
first payment to be made one year after the 
mortgagee's decease, upon trust to pay the 
same to siii'li person or persons as the mort­
gagee should, by deed indorsed on the mortgage, 
or otherwise by deed, direct and appoint : and 
in default of appointment to bis children 
other than Ids son John. &r. No appointment 
was made by deed indorsed on the mortgage, 
or otherwise by deed. The mortgagee bv his 
will directed that the .<sim should lie payable, 
as follows. SJimi to each of his three daughters 
A . M.. and It., and $1*NI each to bis grand­
daughter K. and bis widow, to be paid forth 
with after bis death: -Held, that the will 
constituted a valid appointment under the 
proviso in the mortgage, and that the legatees 
or appointees under it were entitled to the 
sums bequeathed to them: but that the time 
for the payment of the money must be in ac­
cordance with the terms of the mortgage. .!/< - 
Ihrmott v. Keennn. 14 O. It. 087.

Attempt to Evade Restriction». I The
testator, under the provisions of bis father's 
will, had the power of appointing his share 
of his father's estate among his children or to 
his brother or sister, lty his will the testator 
gave portions, about one-fourth of his estate, 
to two of his children, and as to the residue 
lie appointed the same to his brother T. 
11.. desiring him to pay first his (testator'si 
indebtedness to his father's estate, and to re­

lease his policy of life insurance from such 
indebtedness, and then gave and bequeathed 
to n stranger the policy of assurance upon 
his life for $3.000, and all moneys arising 
therefrom Held. that, as to the portions of 
bis estate given to bis two children, the will 
was valid : but as to the appointment to his 
brother, the same was void as being a fraudu­
lent exercise of the power of appointment : 
and therefore that as to the residue after pay 
ment of the amounts given to the two child 
reii the will was inoperative and void, and 
that as to so much there was an intestacy. 
It'll v. Lee. N A. It. I SI.

Conditional Power of Appointment. |
A testator devised all his property to his 

widow for life, remainder to his two daughters 
and niece, with a power of appointment. Bv 
a codicil lie revoked that part giving these 
parties the power of disposing of their por 
lions, and declared that they should " not have 
the power of willing the same, saving and ex­
cepting they shall be married and have a 
child or children : and further should any or 
either of the aforesaid parties depart this 
life previous to their obtaining their various 
legacies, then and in such case the share or 
shares of the parties so departing this life 
shall go ami devolve to the child or children 
of W. A. C. that shall lie then alive at such 
decease Held, that the daughters and niece 
took no interest until the death of the tenant 
for life, but that they had a power of ap­
pointment in the meantime, in the event of 
their marrying and having children. Christie 
v. Saunders, 5 Ur. 4U4.

Delegation Power of Iterocalion.]- By 
a marriage settlement lands were conveyed to 
the use of the settlor, the mother of the in­
tended husband, for life, and after her death 
in trust fo pay the rents to the intended 
wife and. in case of her death before her 
husband, upon certain trusts in favour of the 
husband and the children of the marriage ; 
but if lie should die in her lifetime then in 
trust for such persons as lie by any deed with 
lower of revocation and new appointment, or 
i.v hi< will, should direct and appoint, and in 

default of appointment in trust for bis right 
heirs. Before the 1st of January. Is74. the 
husband predeceased his wife, leaving no 
children. By Ins will lie devised as follows : 
" I give unto my wife all my real and per­
sonal estate whatever and wheresoever to hold 
unto her and lier heirs. &<•., absolutely for 
ever. 1 do also transfer unto her all the 
powers vested in me to bequeath, convey or 
execute by will or otherwise all or any of the 
properties conveyed to her under the settle­
ment of Bathsheha Smith." The settlor was 
then dead. The wife, assuming to execute the 
power contained in the settlement, by deed 
not containing :i power oft revocation ap­
pointed the lands to lier own use absolutely 
and then contracted to sell a part of them 
in fee:- Held, sub nom. Smith v. MvLctlun, 
11 O. It. I'.ll, that the power was not exe­
cuted by the will. 121 That there was a 
valid delegation of the power to the wife by 
the will. (3 i That the deed executed by her 
was not a valid execution of the power Ivé­
cu use not made with power of revocation 
and new appointment, and that the pur­
chaser could not be compelled to accept the 
title because of the revocable character of any 
valid appointment by deed. Un appeal :— 
Held, that tbe donee could not by his will 
delegate the execution of the nower to his wife, 
and therefore that she could not under any
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H . iiiiistnncrs, make n valid appointment 
:l.i'iriuitliT. Smith v. Chin home, 15 A. R. 738.

Devise to Heirs and Assigns of Liv­
ing Persons. | A testator gave one-tiffh of 
l i> residuary estate, real and personal, to 
i he la irs and assigns of A. and his wife, 
who were both livingHeld, that A. took 
h. interest or power of appointment, hut that 

:h"ir children living at testator's death were 
n inled absolutely. Livitt v. Hood, 17 Ur. 
411.

Devise to Persons not within the
Power.| The testatrix, under a power in 

,• il irriage settlement, appointed to a 
da militer certain moneys " the interest thereof 

l ' mr her sole use during lier life, and 
h' principal to lie left to all or any of her 

hildren she may have at lier death." Ity the 
-■•I i lenient i lie power of appointment was only 

ii. children, grandchildren not being ob- 
of the settlement :—Held, notwithstand- 

i ihat the appointiiauit was not absolute in 
I'.noar of the ajipoilitee ; that she took only 
lie interest of tlie fund during her life, and 
ihat the principal went to the residuary ap- 

Occdct v. (Jraham, 20 Or. 268.

Indefinite Trust 1‘uirrr of Appointment 
I hiponition by W ill.]- A wife having a 

power of appointment under her husband's 
I in the words "my said wife shall have 

mil power to dispose of Ity will or other- 
by her will devised all her real and 

i-on il e-tate to executors "in trust to 
i ' ll the same into cash " and pay legacies, 

and as to the rest and residue to convert 
into cash and "divide the proceeds among 
friends, relatives and labourers in the Lord's 
work an Hilling to the judgment of my exe- 

I leiil. that the disposition made 
■h- ii ly indicated an intention to take the 

prop! rty dealt with out of the instrument con­
taining the power for all purposes, and not 

- i "I- l In- limited purpose of giving effect to 
iIn* particular disposition expressed : Inn th i 

!"■ i esidunry bequest was void as too indefi- 
<' and ihat the executors took the property 
trust fur the next of kin of tin- appointor 

beneth tally. Ri U Rion, Reid v. 
■I h in itnoii, 30 O. It. 553.

Intention to Exercise. |—Tlie donee of a 
p"wi,r of appointment made n will, not refer- 
ring to the power, ilisposing of "the moneys 

"V. nr at my death invested in mortgages or 
"therwise." The settled estate was invested 

iiii.i'igagr*. and tlie donee lunl no other 
■ 'it gages Held, that the intention of the

testatrix to appoint the settled estate suf- 
' 11' appeared. UvtiicH v. th ulium. HI 

tlr. 107.

Limited Right of Disposal. | A tes
"i devised to liis wife all his property, real
I personal, as long as she, my said wife,
II exist; and at her decease the said pro- 

it.\ to he at her sole disposal unto anyone
i "liter of my descendants, so as the pro- 
•■'tv and land shall he entailed in the family. 

i one generation to another:” -Held, that 
■ lise by lier in fee was an excessive exe- 

n of the power, and therefore void. Seane 
llartvick, 11 U. C. It. 550.

Mode of Exercise.)—A deed of trust pro 
■I iluit certain lands should go to the set­

t’s three children in default of appoint­
ai by deed. Afterwards lie made his will,

I under seal, whereby he devised “ all the rest 
I of my estate, real and jiersonal, to which L 
! shall In- entitled nt the time of my decease."

to one of the three children :—Held, that this 
I residuary devise could not Is» regarded as an 

execution of the power of appointment, nor 
I even as such a defective execution as equity 
i would aid. at any rate at the suit of the 

plaintiff, who, as an illegitimate child of the 
testator, was only a stranger. Shore v. Shore, 
21 U. R. 54.

A father conveyed lands to his daughter by 
deed with habendum " to have and to hold 
the same unto . . . and tin- heirs of her
body lawfully begotten, to and for their sole 
and only use for ever ... to and for 
the sole and separate use and benelit of 
(grantorj for and during tin- term of her na­
tural life, and after lier deatli then to the 
heirs of her body lawfully begotten for ever. 
Provided always, however, that it shall and 
may he law ful for ( grantor » to direct and 
appoint, either by deed or her last will and 
testament, which or in what manner her said 
heirs shall have the lands and premises here­
by granted, should circumstances at any time 
render il. necessary, of which circumstances 
she shall and may lie sole judge." She died 
leaving her husband and several children sur­
viving her, and h.v her will devised and ap­
pointed tin* lands to lu-r eldest son. with in­
structions to dispose of tin- same In-tween lu-r 
husband and children in the proportions men­
tioned in her will : -Held, that the daughter 
took an estate in fee tail general, and that lu-r 
husband was tenant by tin- curtesy. Held, 
also, that tin- provisions of the will were not 
a valid exercise of tin* power. Archer v. I r- 
qahart, 23 U. R. 214.

Power to Appoint to Heirs. | - - A tes­
tator devised certain property to Ins son A., 
and to tin- lu-irs of his body lawfully to he 
begotten, with power to appoint any one or 
more of such heirs to take tin- same:—Held, 
that A. took an estate tail, and there was no 
trust in favour of his children. Trunt nnd 
Loan Co. v. I'raner. IS (Jr. 1U.

Power to Appoint Trustees.)—See Mr-
Laehlin v. Lsborne, Magee v. inborne, 7 (). 
R. 2117.

Quebec Law -Substitution Mandatory.] 
—See horion v. horion, 20 S. ( U. 430.

Restriction against Appointment 
Except by Will -Vorenant not to Alter 
Will.]—M. 11. h.v her will devised certain 
land to trustees upon trust to hold one part 
to the use of her son ('. S. <’. for his life, 
and after his decease to convey the same to his 
children or to such of the testatrix's other 
three sons or their children as ('. S. < \ might 
by his last will appoint : and the other part 
to tlie use of her son W. 1». in precisely the
same way. (’. S. C. and W. I*, each ap­
pointed his parcel to the other by will duly 
executed, and each conveyed to the otlu-r his 
life interest, and covenanted in tl. - convey­
ance not to revoke the appointment made by 
the will. They then contracted to sell both 
parcels to a purchaser:- Held, that <S. C. 
and W. I ». each took under the will a life 
estate with a power to appoint the inherit­
ance in fee by will amongst the specified ob­
jects. and that such a power could not be exe­
cuted except by w ill : tlu- intention being that 

i the donee of the power should not deprive
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himself uni il the time of his death of his right 
to select such of tlie objects of the power as 
he might deem proper; and notwithstanding 
the covenants here given nut to revoke tlie 
appointments, a subsequent appointment by 
will to one of the other objects of the power 
would he a good execution of it, and the cove­
nants would not affect the title of the subse­
quent appointee, for he would take the estate 
under the original testatrix and not under 
the devisee for life. Held, also, that the po­
sition of ('. S. and W. 1 ». was not aided by 
s. lit of It. S. O. 1887 c. 1<HI, which gives to 
the donee of a power the right to release or 
to contract not to exercise it ; by so doing 
they could not confer upon themselves the 
right to give iIn- purchaser a good title. He 
( 'nil a id and Duckworth, 10 O. It. 705.

Time of Exercise. | A testator devised 
certain lands to his wife, " to be held and 
enjoyed by her so long as she shall live and 
remain unmarried. After my decease and 
after her decease, or in the event of lier marry­
ing again, then from and after such second 
marriage, I will and devise the same unto my 
son, who shall he named by my said wife, by 
deed under her hand ai d seal, and to his 
heirs and assigns for ever." The widow mar­
ried again, without having executed the pow­
er: Held, that there being no specific limita­
tion as to time, the whole period of the life 
of the donee was allowed for the execution of 
the power, and it did not cease upon her sec­
ond marriage, (Jua-re. whether she could ex­
ercise it till after Iht second marriage. Cowan 
v. Itcsscrer, 5 U. It. 024.

Trust. | A will gave land to testator's 
heir at-law for life, with power to appoint the 
same to one or more ol" Ins sons; ami declared 
that the devisee this heir i was not to alien 
or mortgage the lot ; and that it was not to he 
attachable h.v his creditors; (Juierc. whether 
this power was a naked power, or created a 
trust in favour of devisee's sons. ,\lt Master 
\. Morrison, 1-1 (Jr. 138.

10. Dowers and Interest of Executora and 
'Trustées.

Advancing Legatee's Share. | M., who
was a merchant, by his will gave special di­
rections for the w inding up of his business 
ami the division of the estate among a num­
ber of his children as legatees and gave to 
his executors among other powers, the power 
" to make, sign and indorse all notes that 
might lie required to settle and liquidate the 
affairs of his succession.’' liy a subsequent 
clause in his will lie gave his executors '*1111 
necessary rights and powers at any time to 
pay to any of his said children over the age 
of thirty years the whole or any part of their 
share in iiis said estate for their assistance 
either in establishment or in case of need, the 
whole according to the discretion, prudence 
and wisdom of said executors." &c. In an 
action against the executors to recover the 
amount of promissory notes given by the exe­
cutors and discounted by them as such in 
order to secure a loan of money for the pur­
pose of advancing the amount of the legacy 
to one of the children who was in need of funds 
to pay personal debts:- Held, that the two 
clauses of the will referred to were sepa­
rate and distinct provisions which could not 
be construed together as giving power to the

executors to raise the loan upon promissory 
notes for the purpose of advancing the share 
of one of the beneliciaries under the will. 
Ilauquc Jacques Curlier v. (I rut ton, 30 S. C. 
It. 317.

Beneficial Interest.]—When property is 
bequeathed to executors on trusts which are 
too uncertain for execution, the executors are 
not beneficially entitled. Davidson v. liootner, 
15 Ur. 1.

Where a will does not dispose of the whole 
personalty, the executors are trustees for the 
next of kin, unless the will expressly shews 
that the testator intended they should take 
the residue beneficially. Thorite v. ühillmgton, 
15 Ur. 85.

Testator directed as to the residue of 1ns 
property ; “ 1 give, devise, and dispose thereof 
as follows, that is to say: my will is, that 
my wife, S. W.. shall have lull power and 
control over all my freehold and personal 
property; that she, my executrix, her assigns 
for ever, may have unlimited power to deed, 
bargain, alienate, or transfer, for ever, all or 
any part of my said property: and further, 
any deed, transfer, or conveyance, made by 
my said executrix for my said property, or 
any part thereof, shall be valid and sufficient 
to the purchaser or purchasers, his or their 
heirs and assigns, for ever," and nominated 
Ins wife sole executrix of his will;—Held, 
that the widow took the residue beneficially. 
Lyon v. Ittott, It» Ur. 308.

A testator devised to four nephews and a 
grandnephew, their heirs, executors, admiuis- 
trators, and assigns, all bis real and personal 
property, share and share alike, upon trust, 
that they, or the survivors or survivor of 
them, should out of the same “ suitable and 
well ” support his wife during her natural 
life in as comfortable a position as she was 
then in with him. lie appointed his said four 
nephews executors of his will. The plaintiff 
and the defendants, including the said de- 
visees, were all nephews ami nieces of 
the testator and would have been entitled 
to share in the estate in case of the testator 
dying intestate. The testator's wife died be­
fore him: -Held, that the devisees took the 
beneficial interest In the estate, real and per­
sonal, share and share alike. Itallard v. 
atoi or, 14 O. li. 158.

■'■•i lit li ilson, lu id Jamie ton, 80 O. It.
553, unto IV. 15.

Bequest to Executor Forfeiture by He- 
uunriation.J A testator devised his estate 
to W. I\, a resident of Scotland, and to two 
others, residents of Canada, in trust to con­
vert and divide the same; and appointed the 
same parties executors of his will. To W. 1\ 
he bequeathed 85.5(H), and to the two others 
$1,500 and $500 respectively over and above
any expenses to be incurred in the nature of 
travelling expenses or expenses incident there­
to. and generally in the management of his 
estate. For the convenience of the other ex­
ecutors, W. 1*. renounced probate of the will:

Held, that by such renunciation he had for­
feited the bequest in his favour. Talon v. 
Hickson, 35 Ur. 102.

Carrying on Testator's Business. |—A
testator's direction to his executors to continue 
in carry on business with his surviving part­
ners, for the benefit of his wife and family,
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nui authorize the executors to embark 
v new en pita 1 in the business. v.

Hr. 8L
Cutting Timber.]—A testator devised bis 

niliinately to minor children, and direct 
ih.it liis executors should rent the same 

benefit of bis wife, who was an exeeti- 
i , uni children: and that the timber from 

i rin should be used only for the use of 
i«es during his wife’s widowhood ; and 

tie executors should have full power to 
ilie will into effect : Held, that it was 

-1 in of the executors to prevent the exe- 
ii--in cutting llie timber for other pnr- 

iniit v. Fletcher, is Ur. 21.
Devise to Convey. | —A devise to trustees 

• \r\ gives a fee simple in joint tenancy, 
i u - -rds of inheritance. Doc d. lier- 

HUcott, If. T. 8 Viet.

Devise to Sell.]—The will provided that 
inds remaining unsold at testator’s death 

-mi in-lie unsold in care of his executors 
i il--y should see fit to sell, and the pro- 

i- ..| sale should he divided ns directed.
I mi executors were appointed. “ with full
I- .ixer t-i not lieyond the day limited by law.

i until such time as the same shall have
ii fully executed, hereby to the intent there- 

f -liv-ting myself of all and singular any
•"taie, debts and property, real and personal, 

in in trust to and for the fulfilment, in­
tent. and purposes of this my last will:”—
II- 1-i. to operate as a devise of the land in fee 

trust I-- sell, &c. Patulo v. Hoiiington, 4
C P 128.

A -I-1' ised as follows : “ I give and bequeath 
fm nn wife, after my decease, the proceeds of 

- half of all my lands, cattle, and other ef- 
every kind whatsoever to me helong- 

at the time of my decease; and the other 
f 111 y said lands, cattle, and effects of 
kind whatsoever. I leave in the hands of 

itri\ and executors, to pay all my 
bis. &c. : Held, that the estate passed 
executors to sell, and not only a mere 

I---" -1- to sell. Holding v. Power, 5 C. P. 480.
” I give and bequeath to my wife after my 

d-'c-M-e the proceeds of one-half of all lands. 
• Ml other effects of every kind xvhatso- 

r to me belonging at the time of mv de- 
-I the other half of m.v said lands,

: -I effects of every kind whatever. I 
in the hands of my executrix and exe- 
|m pay all my just debts.” &c. : -Held, 

executors took a power of sale, and 
I ' tin- fee. MoOtC V. PoWCr, 8 C. P. 10!).

Direction to Raise Money.]—The pow- 
■ i a trustee, who is directed to raise or to 

> "Ut of rents and profits, to sell the 
1 i-'. considered and acted on. S/ironlt 

'■ 'taon, ”0 Ur. 333.

Direction to Sell.] —A testator, in an 
- illy drawn will, directed his debts to 

;i ml bequeathed to his wife £12.1. to 
! r from the sale of his farm, which 
- •I his executors to advertise and sell 
••st price that could be obtained for 

I-» retain possession if she thought 
of all dower and thirds, to have 

I to her heirs and assigns for ever, 
mg legacies to his children, adding 
to have and to hold to him, his heirs, 

■ administrators, and assigns, for

ever ”—the testator willed and devised, that, 
should any assets remain in the hands of hi» 
executors after paying the foregoing devisees, 
the same should be equally divided between 
his sons and daughters named, share and share 
alike: Held, that the direction to sell was 
for the benefit of all the legatees, and not of
the wife only. Smith v. Bonnieteel, 18 Or.

A testator devised all his estate, real and 
personal, to trustees upon trust so soon after
ii is death as might I...... xpedient to convert
into cash so much of his estate as might not 
then consist of money or first-class mortgage 
securities, and to invest the proceeds and ap­
ply the corpus and income in a specified man­
ner. A later part of the will contained the 
following provision : “ In the sale of my real 
estate or any portion thereof 1 also give my 
said trustees full discretionary power as to the 
mode, time, terms, and conditions of sale, the 
amount of purchase money to he paid down, 
tin* security to he taken for the balance, and 
the rate of interest to Im* charged thereon, 
with full power to withdraw said property, 
from sale and to offer the same for resale from 
time to time as they may deem best Held, 
that tiie later clause merely gave a discretion 
as to the details and conditions of the sale, 
and did not qualify or override the specific 
direction to sell as soon after the testator’s 
death ns might he expedient. Lewi* v. Moore, 
24 A. It. 31)3.

Discretionary Power of Sale. ] A tes­
tator devised all his real and personal estate 
to trustees, and declared that it should be law­
ful for them, or the survivor of them, or the 
heirs, executors, and administrators of such 
survivor to make sale and dispose of all or 
any part of the said farms, lands, -See., either 
together or in parcels, and either by public 
auction or private contract, and for such price 
and prices as to them or him should seem lit 
and reasonable, and to lay out and invest the 
money to arise from such sale or sales in the 
purchase of stocks, government or real secur­
ities, in tii" Province of Canada : Held, that 
the power or trust was discretionary, not only 
as to the time of sale, hut also as to whether 
there should In* a sale at all or not. and that 
it operated no conversion of the land into per­
sonal estate until exercised. Jtowaell v. lvin- 
alunley, 7 Or. 141.

If under a will a trustee has a discretion to 
sell or not to sell real estate, the court will 
not interfere by its advice or direction, but 
will leave the trustee to exercise his discre­
tion. In re Parker Trusta, 21» Or. 38!».

A tenant for life is bound to keep the pre­
mises in repair: and the court will not apply 
the undisposed of personalty in effecting such 
repair». The fact that the tenant for life 
(the widow) lias not the means of making the 
repairs, and that the premises are deteriorat­
ing in consequence of non-repair, are proper 
matters for trustees with power of sale to 
take into consideration in determining whe­
ther or not they will sell. Holme» v. Wolfe,
2H Or. 228.

A testator devised to his wife for life a par­
cel of land ” with the power of sale at any 
time during her litv. subject t-> the consent of
my executors." Three executors were ap­
pointed by the will, one of whom died. A 
contract for sale of part of the land having



7647 WILL. 7648

lioon entered into, it wns objected by tlio pur­
chaser tlmt the consont of tlio two surviving 
oxocutors wus not sufficient : Hold, tlmt in 
tin* conflicting slide of tlio nuthorltioH upon 
tlio question. tlio titlo wns not otto which tlio 
court would force upon » purclmsor. Hold, 
also, tlmt under such a power tin- land could 
ho sol,I in parcels. /,'< \lur\abb, I <1. It. HI.

Dower Action. | Held, that the defend­
ant s executors under the will of X. S.. de­
vising "all and every the messuages and tene­
ments whatsoever, whereof or wherein I have 
or niu entitled to any estate of freehold or in­
heritance. by virtue of any mortgage or mort­
gages. unto and to the use of my executors 
i the defendants i to the intent." Xc.. took such 
an estate as to make them liable in an action 
for dower. Zoic v. S/inrk*. I l C. 1\ 25.

Estate with Direction to Sell. | -Testa­
tor appointed his wife and two others, "trus­
tees of my property, to he held in trust for 
the benefit of my said wife and children." II-' 
directed that they should hold one farm for 
the use of his daughters, notwithstanding they 
might marry, and two other farms for any 
child horn after his decease -devised his home­
stead to his eldest son and added. " I will 
and devise that the 5t HI acres of wild land." 
describing it. “to he sold, and the proceeds to 
lie divided among my said sons and daughters 
in equal proportions, share and share alike, 
when the youngest comes of age:" -Held, that 
the trustees took a fee in the wild land, not a 
mere power to sell. 1 ouiuj v. Ulliull. 151 L". 
<’. It. 42U.

Farm Stock —Substitution.]—The claim­
ant. was widow of one Teal, deceased, who died 
over twelve years before action, having devised 
his real and personal estate to his widow, as 
executrix in trust for his mother, widow and 
children. She never obtained probate. Two 
years after the death of the testator she mar­
ried the judgment debtor. It., who lived upon 
and worked the farm and took care of the 
property, sometimes treating it as his own. 
and sometimes as the property of the devisees, 
lie kept up the quantity of the stock to its 
original quantity and value, and sold horses, 
cattle. \,\. no account being kept of the estate, 
nor of the farm. When lie married the widow 
he hail real and personal estate worth about 
Mil Ml. which lie disposed of for the general 
benefit of the family ami himself, lie be­
came embarrassed, and having arranged with 
testator's mother to pay her a stated annuity, 
was obliged to incur a liability with the judg­
ment creditors, merchants, who supplied her 
with goods in lieu of the annuity, at his re­
quest. The plaintiffs sued him in the division 
court, and caused the bailiff to seize the goods 
and cattle found upon the farm. Ilia wife 
claimed all the property seized, as executrix 
and trustee under the will of T. lie owned 
some property in his own right. Nearly all 
the pro|H'rty of the estate had been sold, or 
died, or was killed, but had been replaced by 
It. No proper evidence was offered to trace 
it as distinctly belonging to the judgment 
debtor or to the estate:- Held, that the claim­
ant ought to have obtained and produced pro­
bate ,,f the will, not tin* will itself, in proof 
of the trust. ( L11 That property of the estate 
might l if IioiiA tide i he kept up at its original 
value, tilt That evidence should be given 
distinctly shelving what property was that of 
the estate and what that of the judgment 
debtor; and in the absence of an account be­

ing kept and shewn, each article must he 
traced as having its source in the property of 
the estate, or as the proceeds of the labour of 
Uie^judgment debtor. J‘aton v. /f«»i*,///. pi

Guardian and Manager. |- -A testator. 
afteV liequeathing to his wife his dwelling 
house and furniture and an annuity, continued 
as follows: "I give and bequeath unto <1. It., 
and her children, the dwelling house they now 
occupy, . . . the wife of C. R. R.. ainl his 
children, appointing ('. It. It. and G. It. joint 
guardians for the children above mentioned, 
and .$500, all transactions to he null and void 
unless sustained in writing by both guar­
dians." And in the 10th clause of his will he 
said: "1 will and bequeath unto each of my 
grandchildren living at my death .$100," i '. 
It. It. was a son of the testator, and had child­
ren living at the testator's death: Held, that 
the children meant were those of (*. It. It ami 
G. It., and there was a simple gift to (». It. 
ami her children, who took concurrently : and 
I'. It. It. and (i. R. were, by the above clause, 
made trustees for their children, and could 
give a good acquittance and discharge for tlio 
S.'tiMi. but they were not authorized to receive, 
and could not give a good acquittance for, the 
moneys bequeathed to their children in the 
loth clause. In Hiqgnr, lliqqar v. Stimuli. 
8 ( >. It. .'$72.

In another clause of his will, the testator 
willed and bequeathed “ unto G. G. R.'s wife, 
E.R., .$0.r,00. This bequest is under the joint 
management of G. G. R. and his wife for their 
heirs, should there he none, then at their death 
to revert hack to my heirs to be equally divid­
ed :" Held, that there was a trust of the 
$5,500 reposed in G. G. R. and K. R. : that K. 
R. was entitled to the benefit of the trust din­
ing her life, and upon lier death the benefit 
of it would go to any children there might he 
of G. G. and E. R„ or any descendants there 
might he answering the description “their 
heirs," and if there were no such children or 
descendants, then to the heirs of the testator, 
to lie equally divided amongst them. Ih.

Another clause was as follows: “ I will and 
bequeath unto M. It R.'s wife and his heirs 
$5.000, and appoint M. It. R. ns guardian and 
manager of this bequest:" -Held, that a trust 
of the .$5,thmi was thereby reposed in M. It. IV. 
and “ lieirs " was merely descriptive of the 
legatees intended. M. It. R. was entitled to 
receive the fund and hold it in trust. During 
his life his wife would lie entitled to the whole 
benefit arising from the fund, and on his death 
there would lie a distribution of it amongst 
his wife, or her representative*, ns the case 
might he. and those persons who would answer 
the description of heirs of M. It. It. : and M. 
It. It., ns such trustee, was entitled to receive, 
and could give a good acquittance ami dis­
charge for the money, lb.

Implied Power to Sell.]—A testator by 
his will devised as follows : “ Also, it is mv 
will, that when the aforesaid property be 
sold, that the interest be put to the clothing 
and schooling of*my children, and to the sup­
port of my wife, so long ns she remains my 
widow and by a subsi*quent clause named 
certain persons executors of his will; “ and 
of the aforesaid estate and effects, and to 
apply the same according to the directions in 
the said will:"—Held, that the executors had 
full power t" sell ami convey the lands In fee, 
and that a child of the testator, bom after 
the making of the will, wns not a necessary
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H iv to tho conveyance. (Hover v. ll’iVion,
(it in.

It i< not settled whether, under n will that 
,i.i into elTect before 20 Viet. c. 2H. s. 15, » 

lui-L'v of debts on real estate by the will gave 
\.-alors an implied power to sell. Grummet 
. iiniww11. 1 I < jr. 1148.

iierson or persons : and the heirs or next of 
j kin could not successfully, as upon an intes­

tacy. make any claim upon the residue, un­
less in case of default of appointment, l.’li 
That the expressions used in clauses 1 and 12 
did not shew that the residue was held by the 
executors in trust or that there was any trust 
connected with the power given. //igginHon 
v. Kerr, .'10 (>. It. 112.

A testator devised his lands, charged with 
; .ni uf debts, to his wife for life, and in 

• . '•-nt of her death or marriage, to his
.Mr. n. “to lie held for them till they come 

_. In the executors hereinafter named, to 
applied for their use and benefit in the way 
I manner as the said executors shall see 

.h.I when the above children shall come 
i he residue of the above property shall 

. -ben to the children in equal shares." The 
. ii. i- were not expressly authorized to 

. I.al the testator had directed that his wife 
l ; not have power to dispose of any part 

proper!,\ without the consent of his ex- 
.. ip..i> Held, ill that the necessary inipli- 
. ai.hi from these words was. that she had 

• a in sell with their assent: and tin* exe- 
i if, i - and executrix—the widow—having sold 
i nal estai.* and applied a large portion of 

peda in ilie support and maintenance 
. i i lie children, held ( 21 that the sale was 
valid, and that the executors were entitled to 
!» allowed the amount so expended for main- 
: re. which was moderate, in passing their
......nuts in the master’s office; and semble,

i i ilie faci of the debts having been charged 
'li. land', implied a power in the executors 

!.. - II Hiiiiiimet v. Grummet, 22 (Jr. 400.
X. C.. 14 Ur. 048.

Incapacity. |—Where lands are devised to 
\ IV. and Ias trustees, and (’. is incapable 

i >l.niv. the estate may nevertheless vest in 
V I IV I toe #/. \niienlt V. It end, 3 V. C.
H. 244.

Indefinite Disposition — Truxt—1‘oirer 
l/./.-o.i/mrii/.j The testator died a hache- 
icaUng no relations nearer than first con­

i’, y his will lie gave certain specific
■ • - one of which was. by clause 7, "to 
‘ f my cousins” the sum of $1. and pro-

i '!». I desire that my executors 
'ball have full power to make such and

■ imposition of the residue ... of my
• ■'into „s they, in their judgment, may 

bc'i. and to make due inquiry into tin* 
| i| and social standing of my relations 

I ■ r d. and. after an investigation and a 
• r knowledge is obtained, to make such 

md disposition of a portion of my es- 
I property as they, in their judgment, 

d'T best, to such relations. 10. 1 also 
■ ' said executors power and desire them 

; of any balance of my estate . . . 
'I of their judgment, where they may 

i U will do the most good and deserv- 
12 I also give my executors power to 
i "pert.v in trust for any of my friends 

I-\ may think proper." By clause 1 
.nicd certain persons “ executors and 
" of his will :—Held, that the word 

in clause 7 must lie taken to mean 
y "'ins only. (2) That no trust was 
! i" favour of tlie relations in Ireland: 

i aiveu by clauses !» and in was a 
power over the residue, without the 
"f a trust : it was an absolute power 
immeut, which the executors might 
in favour of themselves or any other

Mortgage to Pay Debts. | The testatrix 
after a direction to him to pay her debts, de­
vised laud to her executor and trustee, ami his 
executors and administrators, upon trust to 
retain it for his own use for life, and directed 
that, after his decease, his executors or ad­
ministrators should sell the land and divide 
the proceeds among her children : -Held, that 
this was a devise of the land out and out as 
to the legal estate—the words " and his execu­
tors and administrators" being equivalent to 
" heirs and assigns the executor had the 
right by virtue of s. Hi of the Trustee Act, 
It. S. O. 1807 c. 120. to mortgage the entire 
fee for debts : and the mortgagee in such a 
mortgage, made within eighteen months of the 
death, was exonerated from all inquiry by s. 
1!». In re Bailey, 12 (’h. I». 2* 18. and In 
re Tanqueray-Wiliaume and Landau, 20 Ch. 
I*, at p. 47U. followed. The Devolution of 
Estates Act, It. s. « ». 1801 <■. 127, doe* not 
apply to a case where the executor derives his 
title to the land from, and acts under, the will 
and the provisions of the Trustee Act. Mir 
cer v. Neff, 20 U. It. <180.

Mortgage to Pay Legacies. | A testa­
tor bequeathed to each of his children $HN> on 
attaining majority, and the residue of his pro­
perty to his widow for life, to be divided 
amongst his children according to her judg­
ment ; or at any time to give such a portion 
to each or either as she thought proper. let­
ters of administration were granted to the 
widow, and she. for the purpose of raising 
money wherewith to pay legacies, created a 
mortgage on the real estate, the equity of re­
demption in which was subsequently sold un­
der execution nt sheriff’s sale, and the pur­
chaser obtained by conveyance from the ap­
pointee of the widow the fee simple in the 
land : Held, that the will operated as a de­
vise of some estate to the widow, and made 
her a trustee of the realty, which she took 
charged with the legacies; and that under the 
terms of the will and the provisions of the 
Property and Trust* Act, l".i Viet. <■. a, 12, 
the widow had power to create the mortgage, 
and that the purchaser at sheriff's sale took 
subject thereto, and wa- bound t" redeem or 
be foreclosed. Lundÿ,V. Uni tin, 21 (Jr. 452.

Naked Power of Sale. | A testator de­
sired that his executors should sell and dis­
pose of his land, and then appointed them to 
execute any deeds that might be necessary to 
the purchaser : Held, that the executors took 
no interest hut a mere pow *r. and consequent­
ly that they could not dis*rain for rent ac­
cruing in their own time, In fore the land was 
sold. Nicholl v. Colter, 5 V. C. It. 5(14.

Where the testator directs his executors, as 
soon as convenient, to make sale to the best 
advantage of his estate, first for the payment 
of his debts, and then to divide the surplus 
proceeds among his children, the executor 
takes no estate but merely a naked power to 
sell, the fee in the meantime descending to the 
children. Gregory v. Connolly, 7 V. (’. B. 
500.
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In IMS J. H„ by lier will, devised ns fol­
lows: “The charges of my declining <lnys 
und my funeral first lo be paid, after which 1 
give and bequeath nil my real estate, known 
ns. ike., to he sold in the best advantage, and 
which is to he divided in manner and form as 
follows." Certain legacies were granted to 
children and grandchildren, and the remainder 
of the estate was directed to he equally di­
vided between two daughters of the testatrix. 
The will concluded thus " for the execution 
of this my hist will and testament, and I here­
by nominate and appoint A. It. S. II.. and W. 
II., joint executors, hereby giving them full 
power to settle all business by me kept unset­
tled. hereby revoking all other ami former 
wills by me at any time heretofore made:"— 
Meld, that tin- executors took a power, not a 
legal estate. lloplinx v. Hruun, lu V. C. R.

A. by his will, dated in 1803, directed 
that his debts should he paid by his executors 
out -if his real and personal estate, and that 
ns soon as necessary or convenient such of his 
executors as should prove should sell his real 
estate and invest one-half of the proceeds or 
amount of sale thereof, and apply the product 
interest for the support of his wife during her 
life. This one-half of the amount of sale lie 
devised to 1er for life for that purpose, and 
after her death he bequeathed it equally 
among his four children. The “ remaining 
half of tin* proceeds or amount " of his real 
and personal estates lie devised to the said 
children, share and share alike. The widow 
and two sons were named as executors, hut 
the widow alone proved in 1N10. The land in 
question was never sold by her under the 
power in the will, and in 1S17 she died, leav­
ing all her real and personal estate by will to 
the two surviving children. .1. C. and E. C. :— 
ll' ld, that the widow took a power to sell 
only, not a fee in the land: that the legal 
«•state passed by the devise to the legatees and 
devisees of the testator, and did not descend 
upon the heir. Vassal man v. Jlcrtcy, 32 V. 
C. It. 883.

A will, after giving several pecuniary lega­
cies. contained this direction: “When my 
lands are sold ami all the legacies paid, the 
money remaining is to he divided " in the man­
ner therein stated. There was no other resi­
duary clause. The testator named two exe­
cutors, adding: “In them I repose full con­
fidence that they will act fair and consistent

Held, that all the lands were to he sold; 
and that the executors had power to sell them, 
although they had not the legal estate. Wood- 
utile v. Logan, 1.1 Gr. 14.1,

Payment of Debt*.] Lands were de­
vised to trustees to carry out the will of les 
tutor, who reserved six lots, which he desired 
should lie sold for payment of debts, not 
charged on lands; the residue to his grand 
children: Meld, that the trustees had a right 
to sell the whole of such property for pay­
ment of debts left unpaid by the personal 
estate and the lots specially appointed to In* 
sold for that purpose; ami that a purchaser 
who had not notice that all the debts not 
charged on lands were paid, would be justi­
fied in assuming that the trustees were prop­
erly proceeding to a sale. Duff v. Mnehurn. 
7 Gr. 73.

--------  Implied Power of Sale.]—1$. hr-
queatiled to his wife, A., the land in question,

“to he at her disposal, if agreeable to the 
executors." of whom she was not one. “ so 
long as she remains a widow." adding. “ l 
wish and desire the aforementioned farm to 
he sold for the discharge of my lawful debts, 
and the residue accruing therefrom to he laid 
out in tlie payment or part payment of an­
other for the support of my family." He then 
directed that his two eldest sons should have 
the property when they came of age. after his 
wife’s deatii. if she should remain a widow, 
and if she should marry they were to come 
into possession when of age, ami that these 
two soils were to pay to the other children 
a proportion equal to their part of tIn* pro­
perty. adding. “ all the above to he done to 
the wishes of the aforementioned executors." 
None of the executors proved or acted, and in 
1XI1 letters of administration, with the will 
annexed, were granted to the widow, who in 
the same year conveyed to defendant, describ­
ing herself in the deed as “sole devisee (with 
power of sale for purposes set forth l under 
the will of,” &c. She married again about 
18,13. This sale she swore was made in order 
to pay the testator's debts, and the purchase 
money so 'd: Held, that the sale di­
rected by the will being for the payment of 
debts, the power lo sell was vested by impli­
cation in the executors: that she did not take 
it as administratrix : that on her marriage 
her own interest was at an end : and that the 
sons could, therefore, eject defendant without 
any notice to quit or demand of possession. 
Hunting v. <Jummcrsun, 24 U. C. R. 2S7.

--------  Delegated Power.]—After devising
all his real and personal estate lo his exe­
cutors in fee in trust for sale to pay debts, by 
a subsequent clause the testator directed that 
all his real estate, not specifically devised or 
required to pay debts, should be sold by his 
executors as they thought best, and the moneys 
arising from the sale and from other sources 
should after payment of debts be invested by 
tlieni Ijua-re. whether a mere power was 
created by this clause of the will, and if so, 
whether it was well executed by a deb-gated 
power: or whether a similar estate might not 
lie deemed to be continued in the executors 
for tin* objects of the second as well as for 
those of the first clause. Hurle v. Hattie. 17
V V. 478.

--------  Lands Spceiflcallg Devised.] —Tes­
tator devised land to his wife for life, remain­
der to his nephew T.. in fee. lie then devised 
specific land to be disposed of by bis exe­
cutors for the payment of his debts, and milled 
“and I also do hereby acknowledge and auth­
orize them to sell, grant and ednvey. in full 
and proper manner, any. all, or such of my 
real estate as may be necessary to the pay­
ment. and liquidation of any and all such just 
debts as may be due by me and not otherwise 
provided for:"—Held, that the executors had 
power to sell the land in question. They con­
veyed to one I*., a creditor, who was to pay 
the widow a certain sum for her dower, and 
the residue to other creditors. Held, that the 
legal estate passed, whether the sale could lie 
impeached in equity or not. Executors in 
such a case are not bound to sign the deed 
in presence of each other, as arbitrators exe­
cuting an award. Little v. Aikman. 28 U. 
C. R. 337.

A. McD., in 1St54. describing himself as of 
the north half of lot twenty-seven, fifth 
concession of Nottawasaga, bequeathed " the

4
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above mentioned property in the following 
manner to my wife (the plaintiff• and 
family." The will then authorized the 
executors to cause the proceeds of the said 
property to he used for the support and 
keeping of his wife and family for a term 
of twenty years, and directed them to pay 
his debts, hut did not devise the property to 
them. The will further directed that, after 
iln- said twenty years, his son Ronald (the 
defendant) was to have the south part of the 
above land, which he was to pay for, and the 
remainder was devised to another son, who 
was directed to pay legacies to his sisters. 
Subsequently Ronald obtained a patent from 
the Crown of the lalid devised to him. ha­
bendum, " subject nevertheless to the terms 
and conditions of the last will and testament ” 
of the testator, A. Mel). :—Held, that the 
words, “ l bequeath." &c., *" in the following 
manner," &c„ " to my wife and family." car­
ried the estate direct to them, notwithstand­
ing the direction to the executors. Held, also, 
that the defendant holding the legal estate 
under t he patent, and having a beneficial in­
terest in his own right as one of the family, 
tin' plaintiff could not maintain ejectment 
against him. McDonald v. McDonald, 114 U.

Personal Discretion.] -A testator de­
vised real estate to his granddaughter ; and, 
in case of her dying without lawful issue, he 
directed the property to be sold by his exe­
cutors; and from the proceeds of this and his 
other property he directed certain legacies to 
he paid, and the remainder to be applied at 
the discretion of his executors to missionary 
purposes:—Held, that these provisions shewed 
a personal trust in the executors for the pur­
poses specified, and that the contemplated 
"dying without issue" was a dying without 
issue living at the granddaughter’s death, ttv 
(hisholm, 17 Hr. 403, 18 Ur. 4U7.

- - — Appointment of Valuator—Death of 
One Us, t utor.I—See lie Curry, 23 Ur. 277, 
post. IV. 20.

Possession. |—Where a will, which was 
treated by the parties as devising the testator’s 
farm to iiis executors, gave his widow all the 
rents, issues, and profits thereof, after deduct­
ing all the necessary expenses thereout to be 
paid by hie executors ... to his widow 
by half-yearly payments during the residue 
"f her natural life, but devised the dwelling 
house on the farm to herself directly and not 
in the trustees; gave them power to lease and 
keep under lease the farm with the exception 
of the dwelling house: directed them to sell 
the stock, crops, and farming implements, and 
to permit the widow to take firewood from 
the bush part of the farm for the use of the 
dwelling house; it was held that the widow 
was not entitled to the personal possession of 
the farm. W kiteside v. Miller, 14 Ur. 31)3.

The rule is that when property is devised 
in trust to pay the rents and profits to the 
cestui que trust, the cestui que trust is en­
titled i" the possession, lb.

This rule applies though there are charges 
on the property ; proper terms being in that 
case imposed by the court as the condition of 
giving possession. But the court will not 
give possession to the cestui que trust where 
it sees that doing so would do violence to the 
intention of the testator, lb.

Power to Lease. | A testator devised his 
lands to trustees, to distribute and divide the 
same amongst his wife and children, so soon 
as the youngest surviving child attained 
twenty one. The trustees, professing to act 
in pursuance of the powers given by the will, 
put up portions of the property at auction for 
an absolute term of twelve years, at the ex­
piration of which the youngest child would 
attain twenty-one. with a privilege to the les­
see of removing any buildings upon the prem­
ises at the expiration thereof ; or if lie de­
clined purchasing stipulated that the improve­
ments would be paid for by the lessors. On 
a bill filed by the trustees to enforce specific 
performance of this contract: - Held, that the 
agreement was ultra \ires. and the bill was 
dismissed but without costs, the defendant 
having set up several grounds of defence which 
entirely failed. Dalton v. MeUride. 7 Ur. 288.

Power to Mortgage.] — See London and 
Canadian Loan and Aye nay Co, v. II ulluce, 8 
O. It. 03$) ; (Jordon v. (Jordon, 11 () It. till, 
12 O. It. 51)3.

Power Coupled with an Interest.]—A
testator. J. I'., by will "authorized and em­
powered " his executrix and executors, or a 
majority of them (naming five, of whom his 
wife, E. C., was one) to sell and convey cer­
tain lands, the lot in dispute among others, 
and to apply the proceeds to a sjwcilic pur­
pose; and left all the rest and residue of 
his estate to his wife E. L\, to be disposed 
of by lier as she should see lit. E. C. sub­
sequently sold to one J. W. the land in ques­
tion for a valuable consideration, which con­
sideration was applied according to the terms 
of the will. The plaintiffs claimed title
through the will of J. W. The other four 
executors of J. C. refused to act, except on 
one occasion, when it was proved that being 
sued they joined in a deed of conveyance (not 
of the lot in dispute in this action. I It 
was further proved that J. T. C\, one of the 
defendants, had recovered a judgment in eject­
ment against X. and <)., two of the plaintiffs. 
The détendant J. T. C. claimed title as heir- 
at-law of A. who was heir-at law of J. 
and insisted that the conveyance of E. C. be­
ing void for want of power to convey, he was 
entitled to succeed as heir-at-law of J. C. :— 
Held, that E. C. having a power coupled with 
an interest, the conveyance was good, and the 
plaintiff's were entitled to prevail. Ilcndt 
v. Carte alien, 10 C. 1*. 215.

---- -— Survivor.]—The testator devised lot
A., with power “ to the executors herein men­
tioned ” to sell and invest the proceeds, the 
devisee to receive the interest during his life, 
ami after his death the proceeds to be divided 
among the testator’s family; and in the clause 
appointing two executors were added the 
words " to see my will carried into effect — 
Held, that this was not a bare power in the 
executors, but a power coupled with an in­
terest, vested in them in the character of 
executors, and that the surviving executor 
could make a good title to the land." Dr 
Ford, 7 V. It. 451.

Power of Sale Administrator with the 
Will Annexed.]—Replevin for iron ore taken 
from land in the Province of Quebec. It ap­
peared that It., the patentee of the land, by 
his will, made in 1821). authorized his execu­
tors to sell and convey all his estate, real 
and personal, for such considerations, upon
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mu-h tmiiH, ami in such manner ns they might 
judge Is'st, nml liequeutlied the jiroiveds to 
different persons. Four executors were nnineil, 
of whom only two proved the will, and the 
List of these two died in 18«11. Administra 
lion with the will nunexed was granted on the 
20th May. 1873, to F. S.. who conveyed to 
tlie plaintiff on the .'list May : Held, that un­
der Viet. < 20. s. lit to.i. K. S. clearly 
had power to sell to the plaintiff. Heforc the 
execution of this deed the ore in quest ion had 
limn severed from the land, hut the deed pur­
ported to convey not only the land, hut all 
iron and other ores which might have l**en at 
any time severed front the mud : Held, that 
the ori*s passed by this conveyance ; lor 
though a chattel, and the conveyance would 
not. except ill equity, pass the legal tit lo 
to it. yet the heir in whom it was vested 
would lie a trustee for the administrator, the 
donee of the power, and it might he presumed 
that such donee, as cestui que trust, had 
authority from the heir as trustee to dispose 
of it. Stuart v. Jtaliluin. 41 V. <*. It. 44*I.

. I drier of Court. | A testator auth­
orized his executors to sell his real estate, 
consisting of his homestead and projierty in 
St. Thomas, hut stated that it was not his 
will h. have Ids properly in St. Thomas dis­
posed of until the proceeds of it could he laid 
out in real estate to a fourth better advantage 
and with the consent of the heirs. On a hill 
till'd to have the rights of the parties declared 
and the affairs of the estate wound tin. the 
court referred it to the master to inquire as 
to the propriety of selling both the homestead 
and the Si. Thomas property. Travers v. 
Hunt in, 2U Or. Hm;.

l/*/iror«/ nf 1‘mirt nr tiuardian.]— 
WIutc a will devised lands to the executors 
on trust to sell the same : Held, that the 
case was not within s. 8 of the I devolution 
of Hstate-i Acts, and the approval of the offi­
cial guardian or an order of the court was 
mu necessary to a sale, He Hooth's Trust*, 
Hi O. It. 421».

New Moon v. Ih llisli, 11 < ». It. 171: lleffer- 
muii v. Taylor, lô (I. It. ti7l».

-------- Charya of llebts.j— A testator dir­
ected his executors to pay all his " funeral 
charges and just debts." The residue of his 
estate and property not required for that pur­
pose lie disposed of as follows : To his wife 
all his household furniture, his pew in a 
named church, and all cash in hand at his 
decease, also lo his wife the entire, exclusive 
and undivided use of his house, situate, &<•., 
to hold the same during her natural life, then 
the proceeds lo he equally divided. &e., lie 
also gave and bequeathed the proceeds of the 
homestead to he equally divided, ifcc. There 
were other lands not mentioned in the will:
-—Held, that nevertheless the executors could 
give a good title to them to the purchaser, for 
the above words clearly imported an intention 
that the debts should lie paid lil'st out of the 
estate and property of the testator; this 
created a charge of debts upon his lands; and 
the mere failure of the testator lo enumerate 
all his lands in the subsequent part of the 
will, by which there was an intestacy as to 
the part in question in this action, did not 
detract from the conclusion that all the lands 
were so charged. The direction that his debts 
should U- paid by Ids executors conferred an 
implied power of salt* upon them for the pur­

pose of paying the debts out of the proceeds. 
Ib'ld, also, that apart from the above K. S. O. 
Is77 c. 107. s. 11». covered the case. Thu 
testator had not indeed within the meaning 
of that section devised the real estate charged 
in such terms as that his whole estate and in­
terest therein had become expressly vested in 
any trustee, but he had devised it to such an 
extent as to create a charge thereon which the 
Act in effect transmutes into a trust and 
thereupon clothes the executor with power to 
fully execute that trust by conveying the 
whole estate of the testator. Yost v. Atlanta, 
8 U. It. 411. 13 A. It. 12V.

--------  Consent.]—The testator devised lot
It to his son T. on condition that he should 
support his mother during her life, and if the 
executors should think best, and his mother 
agree to it. they might sell the lot. The 
mother died, having been supported by T. dur­
ing her life:- Held, that on her death, the 
power, which could only lie executed with her 
consent, became extinct, and T. having the 
fee could make a good title to a purchaser. 
He Ford, 7 1*. It 451.

.1, < ' died in 18117. having by will provided 
as follows And whereas trouble . . . may 
arise among my family with regard to the 
property . . . on account of its being out of 
the power of my trustees to sell or dispose of 
the projierty, 1 hereby order, direct, and fully 
authorize at and after twenty years after my 
death, my trustees ... to absolutely sell 
and dispose of my said jirojieriy in T. to the 
best advantage, provided only that it Is* the 
wish of a majority of my heirs who may then 
be living, to do so and not otherwise. Ate." In 
1887. a meeting of a large majority of those 
interested was held, and it was decided lo sell 
by public auction. On an ajijilication by the 
jdaintiffs. who were trustees for one of the 
heirs and represented only a one sixth share 
of the projierty, for the usual order for jmrti- 
tion and sale, which was resisted by a ma­
jority of the heirs : Held, that the land
in question was vested in the trustees oil the 
express trust to sell at the end of twenty 
years from the testator's death, jirovided a 
majority of the heirs were in favour of a sale, 
which was jiroved. and that the jurisdiction in 
juirtition was ousted. He hennis. Iioirm y v. 
Ih uni*, 14 O. It 2«»7.

-------- Furehusera lluty.] A testator de­
vised all his real and personal estate to his ex­
ecutors in fee, in trust for sale to jiay debts:

Held, that a hoiiA tide purchaser for value 
was not bound to inquire whether there were 
debts which authorized the executors to sell. 
Iturke v. Hattie, 17 C. 1*. 478.

- Hi nuneiation.] - Testator directed 
“ that no real estate lie sold without 'the un­
animous consent and direction of all my ex­
ecutors and also gave them |lower to buy 
and sell, give and take titles in fee simjile 
in as full manner as if lie were living, and 
aiijioiuted his widow executrix, and F. and 
H. executors. F. and II. renounced probate, 
and the widow alone proved the will : 
Held, that the jlowers conferred by the will 
were jiersonal. and could not be exercised by 
the widow alone : that being jiersonal. they 
had become extinct : and that the division of 
the estate having been jiostjioned only for the 
sake of the powers, its distribution was ac­
celerated by their extinction. Kerr v. Lciah- 
man, 8 (Jr. 435.
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A testator directed bis executors to get lit 
nil liis outstanding estate, and after payment 
of debts and funeral expenses to expend the 
proceeds in building on his property, and also 
after two years, with the consent of his widow, 
authorized them to sell his homestead in 
village lots, and to invest the proceeds in land 
or government stork as his widow might de­
sire; and the yearly income of all his estate, 
real as well as jiersonal. he gave to his wife 
for iter support and that of his children, for 
lier natural life, provided she remained his 
widow, hut no longer than during the minority 
of his children if she should marry again; 
nevertheless she was to he guardian of the 
children during their minority, and receive 
said income for their support until each is- 
came of age, and when the youngest became 
of age then the property was to go share and 
share alike, between his surviving children or 
their heirs: Held, that the children took
estates tail, with cross remainders in the 
n-ulty. Hi* That the widow had the power 
ui making the estate realty or personalty at 
her discretion, (3) That the power of sale 
having been given to the executors qua execu­
tors. and not by name, they could nut, after 
having once renounced, execute such power. 
'1'runm v. Uuutin, 20 Ur. 1UU.

- Syecific Ih vinv.]—A testatftr by his 
will directed his executors to pay all his debts, 
Xe, out of his estate. Then followed specific 
devises of his estate to his wife, children and 
nephews, and a direction to his executors to 
self the chattels, excepting the household fur­
niture bequeathed to his wife, and out of the 
proceeds to pay the debts and to Invest the 
balance for the benefit of the wife and child­
ren. Ity a codicil he directed his executors, 
if necessary, to sell in the first place lot A. 
s|iecilically devised as aforesaid, to pay off 
any debts or incumbrances against his estate; 
and in the event of such sale being insuffi­
cient tn pay said debts. &e., then in the next 
place to sell and dispose of lot It, also so 
specifically devised. The executors before dis­
posing of lots A and It. sold to defendant the 
growing timber on lot a lot specifically de- 
v sei| |u the plaintiffs, the defendant purchas­
ing in good faith and on his solicitor's advice 
that the executors hail the right to sell to pay 
debts: ami defendant entered and cut down 
and carried away the timber. Subsequently 
•lie defendant purchased the land from the 
mortgagees thereof, the land having been mort­
gaged by testator. The plaintiffs, at. the tes­
tator's decease, were under age. and did not 
become of age until after the trespass com­
plained „f, when they brought trespass against 
defendant claiming as damages the value of 
•he timber so cut. There was no entry or 
possession token by plaintiffs before action 
commenced: Held, (li that the general lan­
guage of the will was controlled by the codi- 
' 'h tnul mi the debts were not charged on 
•he unappropriated estates; and therefore the 
executors had no power to sell the timber 
"U llie land in question, (lit That if a power 
ot sale was given to the executors it could not
*.....viTciseil until after the lands specifically
appropriated had lieen sold. (,*h That the 
I"'•"- baser, not shielded by s. lilt of 21» Viet. c.

••»•'. was bound to see that the power 
JV'Vÿl't'y <?xerriHetl- linker V. Milln, 11 o.

Time.]—A testator directed all his 
"s|;|ie. real and personal, to lie sold frtr the 
purpose of dividing the proceeds amongst his

I children, which sale was to take place In 
| eighteen months from his death; but the will 
j empowered the executors to withhold the sale 

of the estate, "real and personal, more than 
what is necessary to defray the above meti- 

! tinned charges, if they should deem it for the 
benefit of my heirs, provided such sale shall 

| not be delayed longer than five years from 
my decease. The real estate was not sold 
within the five years: Held, not withstand­
ing. that the trustees could make a good title, 
the limitation of the time being only directory. 
Scott v. Scott, <1 Ur. 300.

Probate to One of Two Executors
j Itiylit to Sell Limit.]— A testatrix devised and 

bequeathed all her real and personal property 
to two executors in trust to carry out the 
provisions of her will, directing payment of 

| her debts out of the estate, with full power 
j in their discretion to sell all or any of her 

property, and to invest the proceeds, as they 
might deem best, and to pay the income there 

; of to the husband during his lifetime, and 
| after his death to sell the property and divide 
I the same equally between her children. One 

of the executors renounced probate, which was 
granted to her husband, the other executor,

! who, some yean after, without having regis­
tered a caution, contracted to sell certain of 
the lands to pay debts: Held, that lie had 
power to make a valid sale, and that the de- 

I vise being to the executors, s. 13 of the Devo- 
j lution of Estates Act, which requires a cau­

tion to be registered, in no way interfered 
| with such power. In re Koch and Widcmun, 

25 U. H. 202, followed. In rc Jlncctt and 
Jcrmyn, 20 U. It. 383.

Receiving Payment.] — Devisees in trust 
for sale of real estate must jointly receive or 
unite in receipts for the purchase money, 
unless the will provides otherwise, and the 
case is not affected by the property being 
charged with debts and the power of sale be­
ing to the executors eo nomine. Incur! v. 
Snyder, 13 Ur. Ô5.

Where a mortgage was taken and the mort-
I gagees were therein described as executors and 

devisees in trust, payments to one were held 
not to be thereby authorized, lb.

Sale on Credit. | T'nder a certain will 
j the executors were directed to sell and dispose 
j of a farm " either at public or private sale as 

to them may seem iiest for the price, and on 
the most advantageous terms that reasonably
can ....... btained for the same:** Held, that

I the power to sell involved a power to secure 
part of the price by means of a mortgage on 
the property sold, the manner of sale being left 
to llie discretion of the trustees. Ite iiralium 

j Contract, 17 O. H. 57U.
Special Direction ns to Investments.)

—The testator, a resident of Ontario, but 
temporarily resident in New York, was 
possessed of real and personal property in On­
tario. and also of personal property invested 
in United States securities. It.v his will he 

j named one resident of the United States (his 
brother-in law i and two persons residents of 
Ontario, as his executors, to whom he be- 
queuthed all his personal estate, upon trust 
as soon as conveniently might lie to sell, call 
in and convert into money such part of his 
estate as should not consist of money, and 
thereout to make certain payments, and in­
vest the balance of such moneys in or upon 
any of the public stocks or funds of the
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Dominion of Canada. of the Province of On­
tario, or upon <'nnuilinn government or real 
securities in the Province of Ontario, or in or 
upon tle* délientures of any municipality with­
in the Province of Ontario aforesaid, or in or 
upon the abates, stocks, or securities of any 
hank, incorporated by Act of parliament of 
Canada, paying a dividend, with power to 
vary the said stocks, funds, debentures, shares 
and securities : "And as respects my Ameri­
can securities, having the fullest confidence 
in the judgment and Integrity of the said W. 
]•]. C.. my brother-in-law and trustee, I direct 
my trustees to he guided entirely by his judg­
ment as to the sale, disposal and reinvest­
ment thereof or lhe permitting of the same to 
lie and remain ns they are. until maturity 
thereof, and 1 declare Hint my said trustees 
or trustee shall not be responsible for any 
loss in he occasioned thereby -Held, that 
this did not authorize the reinvestment of 
moneys realized on the sale or maturing of 
any of these securities in the Vliited States, 
inn that the executors were bound to bring 
them into this country, and invest them in 
one or other of the securities enumerated by 
the testator. Iturrilt v. liurritt, 27 Ur. 143.

Statute of Uses.)—To an action for rent 
defendant pleaded on equitable grounds that 
W.. by his will, devised all his lands to the 
plaintiffs in trust for the sole benefit of J. 
during her life, under which she claimed and 
received from them the rent:- -Held, that by 
the devise, as stated in the plea, the legal 
estate in the land was vested in J. under the 
Statute of Uses. I'uir v. McCrow, 31 U. C. 
It.

Taking ns a Class. | Where a testator, 
after devising certain lands to " my trusty 
friends ,1. 1,. and it. M." on certain trusts 
for the maintenance and education of his son, 
,1. and devising I lie residue, real and per­
sonal. to the said "J. L. and It. M-. or the 
survivor of ihem," in trust to sell and dis­
tribute the proceeds in payment of cei nin 
legacies, therein specified, continued. " should 
there ultimately lie any residue, I direct my 
said trustees, or the survivors of them, to 
divide ami pay the same to and among my 
legatees hereinbefore named and my said 
trustees, or the survivor of them, in even and 
equal shares and proportions —Held, that 
the trustees took as a class, i.e., one share 
between them, equal to the shares taken re 
sp«'clively by the legatees ; for looking at 
tlie whole will, it appeared that the testator 
was speaking of the trustees in their official 
capacity, and regarding them as one legal 
person. Uoya' Home v. Lewis, 4 0. it. 18.

Trust to Pay Annuities — Power to 
Lento , | A testator bequeathed an annuity of 
£.rit> to his wife and another of £40 to his 
daughter, and after other bequests and devises
he proceeded : " I give, devise, and bequeath to
my executors hereinafter named, their heirs 
and assigns for ever, the I naming certain 
lands in 1 'hitigiiacousy and a house and lot 
in Clinton i, upon trust for the benefit of the 
several devisee-, herviiiltefore and hereinafter 
meut.....*d. Pint, to “'ll and absolutely dis­
pose of my said village lot and house in Clin­
ton. and invest the proceeds for the benefit 
of my four grandchildren hereinafter named; 
also, to collect the balance due upon a certain 
mortgage made by one C. and wife, and invest 
the same for the benefit of my said grand­

children. Second, to lease the said lots or 
farms (in Chinguacousy| and to keep the 
same leased out for ever, and the said lands in 
no case to be sold or mortgaged ; the rental of 
the said farms, after paying thereout the said 
annuities of £40 and £00 to my daughter and 
to my wife as hereinbefore provided, to he held 
in trust by my said executors for the benefit 
of my four grandchildren hereinafter named, 
and io he invested for the said grandchildren 
and allowed to accumulate for twelve years 
from the day of my decease, and then to be 
paid over to the devisees entitled thereto, and 
thereafter to liecome payable to said devisees 
annually. I give, devise and bequeath unto 
my grandchildren ( naming them I the rentals 
issuing out of tlie said farms in Chinguacousy, 
the moneys arising out of the sale of my house 
and lot in Clinton, and ihc balance due or to 
grow due on the mortgage made by C. and his 
wife to me, in equal parts, share and share 
alike." The will contained a residuary clause, 
as follows ; “1 give, devise, and bequeath to 
my executors hereinafter named all the rest, 
residue, and remainder of my real and per­
sonal estate, to be by them turned into cash, 
and invested for tlie benefit of my said grand­
children hereinbefore named, subject, however, 
to iIn- maintenance and support of my wife 
and daughter K. for one year from the day of 
my decease, without reference to and over 
and above and beyond any provision hereinbe­
fore made for them or either of them —Held, 
that the widow and daughter were not entitled 
to any estate in the lands in Chinguacousy ; 
and that the executors held the same as trus­
tees. subject to the said annuities, for tlie 
benefit of the four grandchildren in fee, who 
had a right to cull upon the trustees to 
convey in such manner as they saw lit. (2) 
That the power given by the will " to keep 
ilie same leased out for ever " must necessarily 
terminate when the cestuis que trust were 
in a position to call for a conveyance, other­
wise it would be void (3) That till», charge 
of tlie annuities on these lands did not neces 
sarily imply a power to sell, and in this case 
it was clear it did not, as the testator express­
ly prohibited selling or mortgaging, which 
prohibition was a qualification of the powers 
of the trustees only, and did not apply to Un­
equitable estate in fee of the grandchildren, 
as in that case it would he repugnant ami 
void. Crawford v. Lundy, 23 Ur. 244.

Trustees to Hold until Condition 
Fulfilled. | It. died in 1847, having devised 
to T., defendant's son. the land in question. 
He also devised to one 11. another lot of land 
not quite paid for. declaring it ns his wish 
that the land devised to T. should remain m 
the hands of his executors until u deed should 
be obtained for the lot left to II., and the exe­
cutors were to make the necessary payments 
from the rents of his real and personal estate. 
It was proved that the land devised to It. had 
been paid for. hut the deed bail not been ob­
tained, as there were rival claimants, and the 
vendor required indemnity :—Held, that the 
hind devised to T. would vest on payment -it 
the money for H.'s lot, though the deed had 
not been executed. Itukvtt v. toy, 12 V. 
C. It 301.

Uncxercised Power of Sale.l—J. by his
will devised to 11.. his wife, all his real estate 
in L. " during her natural life, for the use 
and support of herself and family, and in ca­
ll should :ii any time think proper t<> ell 
uiy Raid estate, it shall be the duty of my
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executors to sell the same with her consent, 
nml the proceeds thereof to In* distributed ns 
follows," A.'.: "Hut if II. should not think 
proper to sell my said estate, then the same 
shall be divided amongst my children, their 
heir.- or assigns, after the death of 11., share 
and -hare alike." lie then nominated I\ exe­
cutor of his will. " with full power and 
authority to act in the same." J. died in 
1<IS, leaving II. and three children him sur­
viving. 1‘. took out probate. In 1S4«>,' II. by 
deed conveyed her estate in the lands for £100 
lu I*. I nder this deed I*, obtained possession, 
which lie retained till his death in 1882. when 
he devised the land to K. in trust for the pur- 
pnse- of liis will, of which he made K. exe­
cutor. II. died in 1872, and this action was 
commenced in 1883, by one of J.'s children, 
claiming an account against K. of tin- profits 
of the lands, and l<> have the same sold, and 
the proceeds distributed according to J.’s will:

Held, that 1*. could not be said to havejheen 
an express trustee within It. S. O. 1877 e. 
1U8, s. 30, and that being so. the plaintiff's 
action was barred by the Statute of Limita­
tions. The proper construction to be placed 
on the will was, that a life estate was given 
to 11. with a power of sale to 1‘. during her 
lifetime with her consent, and the remainder 
in fee to the children in the event of non­
execution of the power: that unless and until 
the consent of the widow was given, the power 
of sale did not exiet, and the executor had no 
duty to perform in relation to the lands; and 
lie did not take, nor was it necessary for him 
to take, the legal estate; that ns he never was 
required to execute the power, he never Is- 
came trustee. Johnson v. Kramer, 8 O. It. 
193.

•S<c. sub-heads, 12, 13.

Sac also Devolution of Estates Act — 
Executors and Administrators.

17. Provisions for Support and Maintenance.
After Born Child.]—A testator, by his 

will, gave to each of his children (naming 
them i $200 a year until twelve, and thereafter 
$4oo a year until eighteen, in case of daugh­
ters. and twenty-one in case of sons. After 
his death his widow gave birth to a son, and 
on a iietition being presented to the court on 
his behalf, he was ordered to be allowed the 
same amount as the other sons out of his con­
tingent share of the residue of the estate 
which the testator directed to be divided 
amongst all his children on the youngest 
attaining twenty-one; it appearing that the 
share of the infant in such would be ample to 
pay the allowance named. Aldiccll v. Aldwelt, 
2i Ur. OR,

Amount More than Required.]—A tes­
tator. amongst other things, devised certain 
lands to each of his two children, and directed 
that the rents should be and remain to his 
widow or executors for the education and up- 

of the devisees respectively until they 
w.-re 21, Ac. ; and he also left all the dividends 
ami prolits of his bank stock. Ac., to his 
widow and executors for the same purpose. 
The residue of his estate was to be divided 
coually amongst all hi- children. The rents 
of the lands devised to one of the younger 
children were alone more than sufficient for 

Vol. IV D—241—17

his education and maintenance: — Held, not­
withstanding. that he was entitled to a share 
of the dividends bequeathed; that the whole 
income derived from the stocks being given, 
the gift could not, in favour of the residuary 
legatees, be construed ns conditional on being 
m-eded for the purpose specified. Denison v. 
Denison, 17 Ur. 219, 18 Ur. 41.

Charged on Land.] -— A testator devised 
land to his wife for life, “subject to the con­
ditions of supporting and educating therefrom 
my children until they are of age respective­
ly. " and after her decease, and hia youngest 
child having attained eighteen, lie devised the 
same land to his son. J. L. The widow died, 
and J. L. also died liefore the youngest child 
attained eighteen: Held, that J. !.. did not 
take the estate charged with the support or 
education of the younger children, nor was it 
chargeable in the hands of J. L. with arrears 
therefor, which had accrued during the life 
estate of the widow. Perry v. Walker, 12 Ur. 
810.

A testator, amongst other things, devised to 
his wife the proceeds of all his rentable prop­
erty. after paying necessary outlays for the 
maintenance and support of herself and six 
infant children, and gave certain parts of his 
estât.» to his children to be conveyed to them 
on the death of their mother ; and the will fur­
ther provided that the widow should have the 
power, with the approval and consent of the 
executors and trustees, of whom she was one, 
to put any of the said children into possession 
of the real or personal property bequeathed 
to them after attaining the age of twenty- 
one: Held, that the properly was subject, as 
a lirst charge thereon, to make good any deii- 
ciency there might be in the amounts derived 
from other properties, to afford a proper sum 
for the maintenance of the infants; and a 
reference was directed to the master to ascer­
tain the proper sum to be allowed, also what 
had been received on account thereof; and as 
T., a purchaser of the property, had resisted 
the right of the plaintiffs to this account, al­
though he shewed himself to be a purchaser 
for value without notice, the court refused 
him costs also. (' oiling wood v. Collini/irood, 
21 Ur. 102.

Where lands are devised subject to the pay­
ment of annuities, such lands will Is» charged 
in the hands of a purchaser, but not where 
there is also a charge of debts. Where, there­
fore, a testator devised to bis daughter all his 
“ real and personal estate of every description, 
subject to the payment of my just délits, and 
on condition that m.v son M. be supported ami 
taken can- of as hitherto by her. to have anil 
to hold the said real and personal property on 
the condition aforesaid to her. her heirs ami 
assigns forever." and appointed her sole exe­
cutrix :—Held, that the devisee could make a 
good title freed from the charge for the sup­
port of the son >1. McMillan v. McMillan, 
21 Ur. Ô94.

A testator made his will as follows: “[ 
leave to M. the west half of lot U during her
natural life. I leave to my son a." (an unbe 
c-ileI “ his board and lodging with £5 per year 
during his natural life, to be given as herein­
after mentioned. I leave to It." (certain other 

i landsi “under the following restriction: i.e., 
he is to pay A. £3 every year during his na- 

1 tural life. 1 leave to It. the west half lot 9,
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ii ft*»r liis mot liter's death. on tin1 following con­
dition : i . rj in each year to In- paid hy him 
to A.. nml to kli p A. in honril mnl lodging 
during his nut urn I lift* " Tin» do v iso to |{. 
foiled. In- living mi nHosting witness: Hold, 
thiil A 's imiiniviiiimv ns from tin* dvntli of 
tin* lostnior. nml not ns from thv ilonth of M., 
"ns n charge on thv west hnIf lot It in tho 
hands of thv hoirs; and thv land having, for 
some limv nfivr thv testator's decease. Ih-cii 
"" U|.ivd Iimlvr mistake of » it I.* by |{. and his 
assigns. who had paid foi A.V maiiitviiiimo, 
thv hoirs « on h| not vnjoy thv land wit limit 
making good thv charge thereon to thosv who 
had thus vxolivralvd thvm. Mu ink v. I.ind- 
*"ii. iin it. rc'tt

also. S. f .. Ill V. U. 4.TJ.

Charged on Shares. | Whore a testator 
gave thv i vsidnv of his ion I and personal prop- 
vriv to his vwviilors and trustws in trust to 
s»d| tin* same, and, after satisfying vertu in
• barges. ...... .. and apply, for ......... inintvn-
an v and vdin alion of hi' minor vhildrvn. siieh 
hunts as thv.\ ihoiighi necessary for this pur-
I...... olid in snhsvipivni via uses of the will
provided liait Midi children were to draw, or 
i>v entitled to. i tut I shares of his estate, and 
Him each should reçoito his or her share of 
lliv proceeds of thv real estate, on marrying 
or arriving at maturity; ami that until then
• he shares of such children should lie invested 
and paid mil as they required the same as 
aforesaid Held, that their maintenance and 
education were a charge on their own sluin' 
only, and not on the whole residue. minon 
v An„IM. II (ir. 4M.

Direction to Work Farm Itii/hl In 
I’rtn i < //*. | A testator directed liis son to 
work his inriii of l«Ht acres, worth 1ÔU or 
lltMi a year. and pay one third of the pro 
•luce to liis widow. The widow and son, 
and an inlirm daughter, lived together on 
I he place until the death of the son, all re­
tching their support from the farm, the 
widow for part of the time doing work eqtti- 
valent to the support she received, hut mnk 
iug no demand for her one third of the pro­
duce. mid there living no agreement between 
Hi- in on thv subject. A lull h.v tile widow 
against her sun's rcprcsciilalivcs for an ac­
count of her share of tin- produce, was dis­
missed with costs, liilnion v. minion. 1 |
Hr. Tu.

■'111 plu» I’nn ■ •./- | a testator de*
vised a portion of liis real estate to liis 
widow and liis eldest son .1.. jointly, and 
hi* heirs, *' my wife J. to have and to hold 
the aforesaid premises as long as she re 
mains tu y widow for my wife .1. sup­
port and my small vhildreti's support, to he 
accepted by her ill lieu of dower : and after 
her death my wile's part will belong to my 
son .1. i'.. aforesaid. My son .1. I'*,
aforesaid, will pay to my daughters (naming 
them l S'JINl dll'll when they heroine of the
age of twenty one years, that is........... as she
heroines nf the age of twenty one years." 
The testator then dc'i-.-d other real estate to 
liis four younger sons, and pro. led to di­
rect that hi' live soil' should " remain on the
• dd farm l tin- land dev ised to the widow
and eldest son i and work together, mid the 
pi........ Is of their work, except what is neces­
sary lor the maintenance of the family, that 
i'. for food and clothing, is to pay for the 
Inn.! already purchased . . . and if any

! "f my sons aforesaid does not conform to 
this proviso then the property I
have given and devised to him or them shall 
he sold hy my executors hereinafter named, 
and the proceeds of the sale aforesaid shall 
he paid upon the land I have willed to those 
of my sons who fulfills this last provision

ll.-ld, that J. took an estate in fee in one 
moiety of the land devised to him and liis 
mother; that the widow took an estate dur­
ing widowhood in the other moiety, with re­
mainder to ,1. in fee, llie whole being charged 
willl till- lllllinteuallee of tile testator's widow 
ami sit. Ii of the children as continued to live 
on it ; and with the payment of tin- pur- 
chnse money payable on the lands devised to 
the suns who remained on and worked the 
lurm : both charges Is-iug on the annual 
profits, not on the corpus; .1.. however, be­
ing entitled to insist that the lands devised 
to any of the sons who abandoned the farm 
should lie sold mid the produce applied in 
payment of lands devised to those who re­
mained. and that any surplus of the produce 
not rci|tiired for maintenau. and to pay olT 
purchase moneys, was divisible between .1, and 
his mot her in equal moieties. I 'Ini I. v. < 'I ml. 
17 Hr. 17.

Discretion Ititillt to \rronnl.) -The 
testator devised certain lands to liis widow, 
to have and to hold the same for the 
following uses : "To sell and dispose of tin- 
same ns she should think proper and right, 
au.I the moneys thereupon coming and aris­
ing to use mid apply for the payment of my 
just debts, and for the uiuinteuanee of her­
self and lay minor children, and III....... Iiiea-
Iion of such children as she may see to lie 
lit mid necessary.” and lie authorized his 
wife to convey the said lands in fee simple 
to the purchasers and directed that in the 
event of any of the said lands remaining un* 
sold at tin- time vvhen liis youngest surviving
child should attain twenty...... . then the above
devises and powers should cease, and the 
hinds he subject to the trusts of his will 
previously declared, under which the lands 
were ultimately to In- divided among his child 
n-n I lie t.-stntor was twice married; Held, 
Him the children and grandchildren of the 
testator's first marriage had no right to de­
mand an account of the lands sold under 
tin- above provisions, or investigate the 
amount used for mniutoiinticc. Semble, that 
III.- widow look absolutely the Iin lit lice of the 
proceeds of sale not required for debts. In 
the case of separate devises, though I lie wife 
may he liar red of her dower in one. she is not 
therefore burred of her dower in the others. 
1'tiirun v. lltMmrtr, ,'i (I, |{. t$24.

Discretion of Executors. | A discre 
thill given to executors to apply the interest 
of a legacy to the maintenance and educa­
tion of the legatees, nephews and niece of 
the testator, is not subject to the control of 
tin- court, where there is mi charge of fraud, 
or the like, against tin- executors. I'ornnnn 
v. Mvllill, 10 Ur. ‘JM.

Dower and Maintenance. | A testator 
devised all liis real and personal estate, to 
trustees to sell the realty and get in the per­
sonally. the proceeds of which, after payment 
of the debts, they were to Invest in their 
"nines upon trust to pay the annual income 
to his two sons in equal moieties, they main­
taining their mother during life ; anil after
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the < Ini I h of Mich of the soils the trustees 
i.. huiil .me moiety of the trust moneys upon 
lru-i !.. pay ami divide and transfer the same 
i-.|Uall> Is-iweeii and amongst such of Ills 
. InIdn'-ti as should he living at his decease, 
and ilie issue then living of such children 
,i- -li.iuld he then dead, as tenants in common 
in il»' course of distrihutioti, according to 
i !:.• 'links, and not to the number of in­
dividual objects, and so that the issue of 
any deceased child should take by way of 
- ili-niulioii. amongst them, the share or re- 
-|iv.me shares only, which the deceased par­
ent nr parents would, if living, have taken : 

Held, that the widow was not put to her
• I. , lion. Inii was entitled to dower as well as
tlie provision made for her by the will; and 
u living alleged that the sons had not pro- 
v id* «I for her maintenance, a declaration was 
i vie that she was entitled to such mnintcti- 
'111 v. and a reference was directed to lind 
what would he a proper sum for that nnr- 
I.... that a complete conversion had I teen

• Iv. ted hv the trust for sale in the will, so 
that the interests of the son should lie as

■ 11.lined a> if the will consisted of |iersoii- 
.■state only; and that the sons took life

• ''ales therein only ; and one of the sons 
! Ming died without children that there was 

.■mi intestacy ns to his share, subject, however, 
i • a proportion of the charge for the nut in-
' ............... the widow. Mrllarrp v. Thump-
>"«t, 21» Ur. 2*7.

Duration. | Kvery gift for maintenance, 
i "its mainteiiauce during minority. Hup- 

I""' v. Iliii' loir, lit <Jr. at p. ,V»5.

\ i.'ialor by his will, dated .'list May, 
Is."-' iftcr 'v\ era I specific heiim-sts, gave the 

- id in- of his real and personal estate to his 
'•'"es upon trust to pay to each of his 

'• a-. .1 and I,., for life, the annual ill 
•• of ssini each, which they were then 

iiig. to U- paid to them semi-aniiually, 
1 " i*a.\ for the education, maintenance 
rdinarv re«|iiirements of his son (»., and 

i pro. ceded : "And I direct my trustees in 
1 'ii'. ret ion. if they find my son 11. deserv- 

T the same, to make such annual ill 
"• v to him as to them may seem war- 

1 d by the proceeds of the income of my 
"id if in.v said trustees are satisfied as 

1 - steadiness they are to treat m.v said 
1 ; hi respect to the said allowance in the

• v manner as my said daughters. ,1. and
1 It is my will that in the case of

my said daughters the capital sum 
•ary io produce the allowance made to 

i" paid after her death to such person or 
she may in will direct Held,

...... . was only entitled to his imiinteii-
d education during minority, for there 

"iliing in i lie will to indicate an inten- 
■ x|,'iid the trust for maintenance and 
n Ism .nid that period. Held. also, that 
"as not entitled to any annual allow 
idditimi to his miiinteiiance and edu- 
nring his minority, and the amount 

"dght In- paid him after attaining ma­
un annual allowance, rested on what 

•'••"■s in their discretion might deem 
' d by the estate. For by treating (i. 

1 " manner as J. and L. the testator 
"lily to the mode of payment, and 

"''f of disposing of the principal, not 
1 mount of the allowance. Macdonnhl 

I ' muni, s 11. It. 17H.
' 'tor gave to his executor* and trus- 

1 ' whom his wife was one, all his real

and personal estate, with a direction to con­
vert his personal estate into money, pay 
debts, and invest the balance, lie directed 
them to pay his wife from time to time such 
money as might Is* sufficient to support, main­
tain. and educate his family, and to maintain 
his wife in a manner suited to their condition 
in life, and for that purpose gave his wife 
power to collect money and to take therefrom 
enough to maintain iiis family and herself. 
And In- directed his sons to pay her $100 a 
year after they received their lands, charging 
it on his lands, hut they were not to pay it 
so long as she and the family wore maintain­
ed out of the estate. The trustees Were to 
pay #1.000 to each of the (laughters as they 
attained twenty-one. and if there was not suf­
ficient personal estate to pay them, the bal­
ance was to he a charge on the real estate ; 
the real «•stale was to he divided between the 
sons will'll the eldest attained twenty live, and 
then the trustees were to give him $2,000. 
The balance of tin- personal estate was to he 
divided between the son*, the eldest being 
charged with his $2.0»mi, The testator's widow 
married again Ih-ld. that the children were 
only entitled •-« maintenance until they attain 
ed their majority. Held. also, that the widow 
was *-iit it It'd to maintenance until the pro­
vision as to tin* $100 came Into operation 
which would lie when the soils respectively 
attained twenty-five. Although the mainten­
ance was to he made from the personal estate, 
and no part of the rents were assigned for 
that purpose, as tile devisees of the real estate 
were not entitled until they attained twenty- 
five. the intermediate rents not being disposed 
of^ descended to the heirs ill law. i. e., the 
children, ami might he applied for their main­
tenance if the personal estate was insufficient, 
f uuk v. Vo/,/,. 12 O R. SI.

When a testator has himself s|iecifiiHl the 
time for Hie duration of inaintenaiice. that 
will lie ohserv«-d : hut the right to maintenance 
and support, when given in general terms, 
will cease with the marriage oi forisfamilia- 
tion of a child. Knapp v. Noyes. Anil». i;»T2 : 
tlardiier v. Itarhcr. IS Jnr. ôus : ami Wilkins 
v. .I<ulrell, 12 i'll. I» fitil, considered and com­
ment «>«1 on. Ih.

The personal estate turned out insufficient
to pay the legacies of which ......... ne of $2.« N NI
was first payable out of those remaining un­
paid ; Held, if the $2.tMto Icga. v to the >,,n 
absorbed all the personal «-stale, the «laugh­
ter* Would get none of it as their legacies were 
charged on the land, and that the $2.000 
legacy and the legacy for maintenance must 
abate pro|Mirtionate|v, and that i«*re was no 
ground for marshalling. //,.

< «leviseil the residue of his real estate 
to his execiit«»rs in trust for his four children 
( naming them i "until they or the survivor 
or survivors of them shall haw attained tin- 
age of twenty-one years, said real estate to 
In- divideil amongst the said four children, 
share ami share alike, and in case any of 
them shall have «Ii«-«l leaving issue, the said 
issue shall taki- the share which oth«*rwise 
would have gone to his. her, or tln-ir parent." 
Ih- also directed that his exi-cutor* should 
provlile for the muintounucc. support and 
education of the said four children during 
tln-ir minority out of the income to lie de­
rived from time to time out of his real and 
personal property not otherwise devised and 
he«|iienthei| by his w ill Held, that -I. I\ < 
one of the four children who had attained 
twenty one, was not entitled to maintenance
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after that age. Ifinin v. Cuuhy, 14 (). It.
i:t. i:. A. it. :i7!i.

Whore a provision is made for mnintenanoo 
tin- iliiration nf which is «IcfiiiPil by the tes­
tator. it will go on for flic prescribed t'crioil 
not withstanding the death of the beneficiary.
I... . to avoid an intestacy the court will
adjudge it to the representatives of t ie de­
ceased. Ha into a v. Fraavr, 18 O. It. IO<i.

Equitable Title.! Vnder the following
devise; "To in y dearly beloved wife. (\ 0.. 
it is my will and desire that of what property 
I possess she shall have her lawful support in 
food and clothing during her natural life, in 
hiu li manner as she received while 1 was yet 
with her " Held, that lands of which the 
testator bad only the equitable title were 
charged with her support and maintenance, 
f iiw/iIk II v. Cuntphill, *» (Jr. I$00.

Expenditure for Improvements. |
The court, under s|s-cial circumstances, al­
lowed money to be expended on improvements 
on a certain property of a testator who had 
direct'd by bis will that the rents and profits 
of all his property should be expended in 
payment of debts, and in the support of 
liis wife and children until the youngest 
child should come of age. /»*« Hinder, 8 1*. 
H. 300.

Interest during Minority. | -A tes­
tator. after giving certain personal estate to 
his wife, and devising his lands to his two 
sons and his daughter, l all minors i. subject 
to a life estate to hi- wife, directed the resi­
due of his personal estate to be equally di­
vided between his two soils on their attaining 
twenty one; and further, that if any of his 
children should die before attaining that age. 
then bis nr lier share should be eipiall.v di­
vided among the survivors : and if all should 
die. lie gave the whole on his wife's death 
to her other relatives, whom lie specified:— 
Held, that the two suns were entitled to the 
interest on the residuary personal estate for 
their maintenance during minority. Syarlc 
x. Fmin, 17 Hr. Mit.

Joint Benefit. | A testator made his 
will as follows: "I therefore will unto my 
beloved wife A. M.. for the benefit of herself 
and children jointly, two life policies for 
each Sl.itMi, and their premium dividends, to 
have and to hold for their joint and mutual 
benefit, and to be by her spent in the most 
judicious and lienHiriiil manner for all; a No 
whatever interest I may have in the business 
of I) X lb. and. in the arranging of it. 1 
trust much to my long and well tried part­
ner. A. W . in giving a just return to my heirs, 
for long and faithful services rendered by 
me in the business, there being no written 
agreement of th>- partnership :" Held, that 
the widow took no absolute interest : that 
she and tin < hildren took jointly both the 
policies and the testator's interest in the part 
iiership. and shared the same equally ; that 
the widow was entitled, during the minorities 
of the children, to receive the income of their 
shares, in trust. t<> apply the same as one 
fund, as she might think most beneficial for 
the maintenance and education of the whole 
family : and that each child on attaining 
twenty-one was entitled to receive his or her 
share. Hum v. Fdmill. Ill tir. 544.

Hxrriilion aOne Bmcflcinry.] 
—A testator bequeathed the income of his 
estate to his son and his son's wife for the 
support of themselves and their family " in 
a fit and suitable manner." and after the 
death of the son and his wife the corpus was 
to be divided among their children. On a 
bill tiled by an execution creditor of the son 
seeking equitable execution against his in­
terest. the court directed a reference to the 
master to inquire what would he a sufficient 
sum for such support of the wife and child 
ren, the excess to be applied in payment of 
the plaintiff's judgment and costs of suit. 
Itm h<m<m v. /IrooA'c, I Or. 58.“». Overruled 
by FUken v. Brooke, 4 A. It. 8.

I’- .1 tn i aaalnat Om It- m ini g i
Vnder a devise of land to a father “during 

his life for the support and maintenance of 
himself and his i three > children, with re 
mainder to the heirs of his body, or to such 
of his children as lie may devise tin* same to," 
there is no trust in favour of the children 
so as to give them a beneficial interest apart 
from and Independent of their father, but 
the children being in needy circumstances 
will be entitled ns against the father's exe 
cut ion creditor who has been appointed r<* 
reiver of his interest to have a share of tin* 
income set apart for their maintenance and 
support, and In arriving at the share it is 
reasonable to divide the income into aliquot 
parts, thus giving one fourth to the receiver. 
Alien v. Furman, 20 A. It. 34.

A testator devised land to one in trust, first, 
to permit his nephew and his wife and child­
ren to use it for a home, and, second, to con­
vey it to such child of the nephew as the Int 
1er should nominate in his will. The nephew 
ami his family were living upon the land at 
the time of the making of the will and at 
the death of the testator, when there were two 
dwelling houses thereon. Afterwards the 
trustee and the nephew's father-in-law. at 
their expense, improved and altered the prop­
erty so that the number of houses was in­
creased to seven. The nephew lived with his 
family in one and received the rents of the 
other* In ;ni i i"n bj Judgment creditors
of the nephew and his wife, si-eking the ap­
pointment of a receixer to receive the rents 
in satisfaction of tin* judgment: —Held, that 
the judgment debtors took no estate in the 
land under the will, and nothing more than 
the right to call upon the trustee to permit 
I hem to use the laud for “ a home," which 
expression, however, meant more tlian simply 
a house to live in ; that they were entitled to 
the advantage of the increased value of the 
land ; and that their right to the use of the 
hind for a home could not lie reached through 
a receiver so as to make it available for the 
satisfaction of the plaintiffs' claim. Allen \ 
Furness, "ii A 1$. .'ll. distinguished. Cam- 
run v. Iilamn, 25 O. |{. 220.

Medical and Funeral Expense* of 
Beneficiary. | A testator by hi- will provid 
ed as follows " | will and devise that my said 
executors and trustee* shall comfortably pro 
xide for and maintain and clot lie my father 
ami mother during their lifetime, and that 
the saim- shall lie a charge upon my estate." 
Tin- father and mother died, and during their 
last illness certain expenses were incurred tor 
medical attendance, nurses. X< . and after 
their death for funeral expenses and Kng 
Ihdi solicitor's fees in endeavouring to col-
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l, rt tln> si'vi-rnl accounts for tlm same :—Held, 
ilint tin» i»xi»‘iisvs wore covered by the pro- 
w-imi fur inaititenniice, and nn order was 

,.i<l,- fur their payment unt of the testator's 
«•state. Ilotce v. Variate, 15 O. 11. <197.

Mother and Children -Determination 
M'ltln i "« Ki'ilit* lilt Si r,mil Marriage.]— 

I i,. i, i itur Iiv his will devised the proceeds 
,. : urn real estate to Ids «laughter-in-hiw,

I ; 11., widow of his son, W. !>., deceasoil. to 
i . :ind support of his sou \V. I).'s children 

.1.11 • . I t tint oral life or so lung as she re- 
. d his widow : and in the event of the 

I Ills said daughter-in-law, then to his 
: d. hildreti su long as they remained min* 

||, then devised the land to his grand- 
, IV | !.. ill fee, hilt subject to the above 

After the testator’s death K. I*• 
i ni..I .main, and was still living: -Held, 

• . 11,. intent of the testator was. that in 
i v ,... nt the minors were to have the sup- 

,„,rI imi of the land during minority, and 
r!.. |. • i,. were so entitled during such min* 

111mu the determination of the mother's 
. i. marriage as well as by death. ID ary

v. tiiUnrc, III V. 1‘. 243.

Option to Pay Specific Sum in Lien
of Share l/b / .In/iai"/ 1‘rupcrty. | - A 

-i ii..r. in IXIII. devised all the income of Ins 
.-tat,, in his widow until his eldest son at* 
: iitird twenty one, fur the support of herself, 

I i!i.. maintenance, education, and sup|sirt 
. ill his children during their minority ; and 

. . .. h attained twenty one he or she was 
I,. I,, allowed a portion of the annual income, 
it. r making ample provision for the support 

In' wife during her widowhood; and after 
. \i.iingest child attained twenty one, and

death or marriage of the widow, he gave 
! . state, real and personal, amongst all
, inidren in ei|ual proportions; and should 

dd die without issue and under age. 
, hild’s share to lie divided amongst the

i he testator further dir teted that» 
id a majority of Ids sons think proper 

, |,i»v to each of his daughters the sum of 
ii . urreticy in lieu of their share of the 
i". the payment therepf should lie taken 
them in full of their respective shares of 

...fly de\ ised to them. After the death 
tlm testator, one of his daughters died in- 

aml without issue, after having at- 
t i.l the age of twenty one. Subsequently 

making of this will the testator ac­
ta <| real estate of considerable extent and 

Held, that in the altsettce of any act 
in ruby the right was lost, the time for the 

, i 11\ ..f the soils to exercise the option of 
i \ 111g the daughters the £5<lt) each, was the 

I of «list rilnit ion of the corpus or prin- 
i mil that in the meantime the duugh- 

,. re entitled to their shares of the actual
....... f tlie estate, and that this option on

.it of th«» sons applied to the share of 
i-. .| daughter as well as to the shares 

■ ■ nt her daughters. Held, also, that the 
• iuireil realty was not aflWted by the 

•mn> of the will, and that the same was 
ni Moiled amongst the several parties 

! therein. I.aiillair v. Jackcx, 22 Hr. 
171.

Products and Services Charged on
l and /i'i la nil tu .1 rvi lit- Compensation.I 

A testatur by his will devised his farm to 
unison charged with the supply of car* 

; i "ducts and personal services in favour 
daughter and granddaughter. On a dis­

agreement between tin» parties, a temler of 
the products and services was made and re­
fused, and an action was brought to have 
them declared a charge on tin- laud and for 
a money <,oni|M»naution : Held, that the r«*- 
fusai of the products did not deprive the 
ilaintills of the right to recover their value, 
nit that they were not entitled to compensa­

tion for the personal services proffi‘r«’«| ami 
refused. Murray v. IIluck, 21 <>. It. 372.

Residence with Named Persons. | A
testator devised certain lands to his two sons, 
declaring that tin* legacies thereinafter m«*n- 
tioned should In» a charge thereon, lie then 
heipieatbed certain pecuniary legacies to his 
daughters, milling. " 1 gin- and devise also 
unto ( his sni«! daughters) their support ami 
maintenance so long as they or either of 
them, mnain at home with t his two sons i 
.uni lie gave in* personal property tu In- two 
sons in equal shares : Held, that tin» sup­
port and maintenance of the plaintiffs was, 
by tin* will, made a charge upon tin* lauds; 
and they might for sullicient reasons cease 
to live at home, ami yet still lie «unitled to 
such support and maintenance. Siraiaxim v. 
lie a Hi y, 1 U. R. 572.

Resort to Corpus. | Where a testator 
beqm-atheil part of his n-siiluary estate to 
two infant legatees, dim-ting the interest to 
lie applied to their support and education un­
til twenty-one years of age, or such previous 
time as tin- trustees might see lit to pay «»v«-r 
tin» same to the legatees; ami that in case 
of death of either, the whole should lie paid 
to the survivor : the will containing no gift 
over in case of the death of hot h : I l«-hl, 
that the trustees and executors had a dis­
cretion to apply part of tin- principal to tlm 
support and education of the legatees. In ra 
Melhiugall, 14 lir. liUt).

In such a case the executors and trust i-ea 
presented a petition initier 21) Viet. c. 2*. s. 
31 ; and it ap|ieuring that the parents of tlm 
legatees hail abandoned them, that the lega­
tees had no other means of support, and that 
the inti-ri-st on their share of the residuary 
estate was iuad«-<iuate for their support, the 
«•ourt made an ord«*r approving of tin- appli­
cation of part of the principal to supply the 
deficiency, lb.

Right to “ » Home." | — A testator be- 
qucatiled to his daughter "a home as long as 
she may remain single ” in Ids dwelling 
house : lli-hl, that though in tin- case of an 
infant " home " would probably include main­
tenance, yet that the h-gatee in this case living 
of agi-, ami tlmre living no express w unis giv­
ing her maintenance after majority, she waa 
not entitled to maintenance under tin- above 
Is-quest. \*yu*tini \. Selirier, 1st). It. 1112.

Right to Remain and Live on "Place'' 
while Unmarried. | A testator by his w ill 
devised as follows : “ I will, devise, and be­
queath to my wife S. .1. all my real and per­
sonal property during her natural life, and 
that ui.v daughter S. .1. shall remain ami live 
on saiil place as long as she remains uninnr- 
rieil." The only real ««state or " plan- " tlm 
testator owne<l was his farm, on which his 
willow remained with the daughter until the 
former's death: II«-ld, that the daughter ha«l 
the right, after the mother's death, to live on 
the property so long as sin- remained unmar­
ried. and that she had an estate in and was 
entitled to the use of it, us she might choose
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to use it, for tlm I period. •Imlyc \. Spin mi, 
22 u. It. 4«Ki.

Subrogation by Pmon Supporting 
Widow. I A tent a tor left certain real ••"i .u •*. 
which liv authorized his executor, with tin1 
assent of hi- willow, to sell. mill it|inly tin1
............ . in lii'i- maintenance. mill tliv balance
to In' distributed. II.. mi mlopti'il non of tin- 
testator. support oil the willow for several 
yours, luit iin sale of I lie Iniiils was elToeteil 
• Inring her life. In a suit to ailiiiinislor the 
estate of the testator : Held, that II was 
entitled as a first elinrge mi tin- real estate 
I there being iio |iersoiialty I to be paid the 
timount expended ill the iiiailileiimiee of the 
widow : or. in other words, tlint lie was en­
titled to lie subrogated to the rights of the 
widow, and thereby would have had the power 
of calling Upon file exeeiitor to exereise the 
authority gi\ in him to sell the real estate for 
pavment of his elaiiii. /«’» lloiriy, Mcl'nllmn 
x. I'iujmIi y. 21 Hr. 4MÔ.

Trust for Daughter anil her Child­
ren for Life. | Where a testator gave cer­
tain estates to trustees, ill trust IIS to the in­
come for the separate use of his daughter and 
her children for life, with directions to pay 
the same to her. and in trust as to the capi 
ta I after her death, to divide the same equally 
amongst her children : Held, that she was
entitled during lay life, for her separate use. 
to an ei|iial share w ith each of her children : 
that the residue of the income was to lie paid 
to her for their heiielit ; and that her own in 
dividual share was alone liable to her délits. 
('nnrfonl v. rnlcutl, lit Hr. 71.

Trust for Joint Benefit I'or pun.]—
H. II Z. in his will provided, with respect to 
a certain mortgage. " I give and beqqcntb out 
of the procis-ds of said mortgage to each of 
my daughters l naming them i the sum of 
S'Ji H I. in he paid to them respectively when 
the youngest reaches the age of tWeiity-olie. 
and if any of them shall mu have been mar­
ried before that time the child or children be­
ing tlien unmarried shall not receive their 
shares until such times as she or they shall 
marry. Provided that my executors may pay 
siii'h part or parts of slid legacies iu my mar 
ried daughters before the youngest attains 
1 xveiily-otie if they can do hi without inter­
fering with the proper support of my wife 
and family. Provided if any of my daughters 
die without issue the legacy bequeathed to 
them shall he divided among tlmir surviving 
sisters. The ha lance of the pris'ceds of said 
mortgage 1 give and bequeath to my said 
wife, to have and to hold the same for lier 
use mid benefit, and for the use and benefit of 
the unmarried members of my family, during 
the natural life of my said wife, after which 
my will is, that the balance of proceeds of 
said mortgage still mnaining lie equally di­
vided among my daughters then surviving :"

Ibid, lliai the widow held in trust during 
her life for herself and Iter unmarried daugh­
ter. and that she was hound during her life 
to apply the proceeds of the mortgage for the 
proper support of herself and that daughter 
while unmarried, treating the principal and 
interest of the mortgage as a blended fund. 
mnl w hat remained was to lie divided ; and 
that the widow had the right to draw hunil 
fide from the proceeds of the mortgage even 
if it consumed the whole of the corpus, liar 
day v. /mil:, S O. It. tit S3.

Widow's Support. | -Under a will di­
recting that testator's estate should lie charged 
with the support of his wife during her life 
or widowhood, and devising it to his sons in 
fee, “ subject to the devise hereinbefore con­
tained in favour of my dear wife:" Held, 
that the widow took no legal estate. Hil- 
liirint v. Un in un y, 27 I". < '. It. fit MI.

Widow and Children. | A testator 
willed as follows : " I give, devise, and lie-
quenth to my executor and executrix " (of 
whom one was the plaintiff, the testator's 
widow i. “all my real and personal property 
of every kind whatsoever, for the benefit of 
my i hildreu. share and share alike, and to my 
wife while she continues my widow, and I 
give to my said executor and executrix power 
to sell any part or the whole of my real prop 
•Tty for the support and maintenance of my 
children and my wife while she remains my 
widow " Held, in an action brought by the 
widow, that under the above will, she and the 
children took the real and personal property 
jointly, she during widowhood, and they share 
and share alike absolutely ; that she did not 
lake mi Immediate estate in the whole with 
reversion to her children. Held. also, that a 
reference might In- directed similar to that in 
Maherly v. Turlou. 11 Ves. -I'.t'.i. to ascertain 
whether it would have been reasonable and 
proper in the trustees to npplv mix or what 
part of ilie land, having regard to the situa­
tion ami circumstances of the children, to their 
support and maintenance : mid a declaration 
made that the sum which the master should 
find to have been properly expended by the 
mother in past maintenance formed a charge 
upon tin- inheritance of the children respective­
ly in the land, but as the directions of tin- 
will had not heon observed, the inquiry must
he at ........ .pense of the mother. Ihuialit v.
I hi n al il, 7 11. It. tit i!l.

Widow s Marriage. | A widow ceases 
to he entitled to support and maintenance up­
on marrying again, tjua-rv, as to lier rights 
if she should again become a widow without 
means of support. »'««./. v. \<»/./<, 12 <>. |{. 
Ml.

18. Itcniiluc.

Direction to Sell Lands Itmiiluary 
Hill' | Where there was no special devise of 
the testator's real estate, but only a direction 
to the executors to sell and pay legacies, it 
was held that tin- land and rents arising there­
from belonged to the widow, under the gen­
eral residuary gift to her, and that tin- exe­
cutor had no power to lease. l/c.l///for v. 
Lynch. 24 O. It. «132.

Implied Gift of Residue. | The testa 
tor. after devising a parcel of land to each of 
his three sons, directed his executors to col­
lect iIn- debts due to him. and thereout to pay 
his debts, funeral and testamentary expenses 
and legacies; mid he charged I In- deficiency on 
two of the parcels which In- had devised, By 
a subsequent part of his will, he gave his 
household furnituiv. and other personal chat­
tels, to his wife, for her own use, except the 
piano, which lie gave to one of his daughters : 
then- was no other residuary clause in tin- 
will: Held, that the whole of testator's resi 
duury estate, except the debts due to him and 
tin- piano, went to the wife, exonerated /ruin 
testator's debts. Scott v. Scott, Is Ur. <itl.
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Pro Rata Distribution.] — Whore the 
rosiiltie "f nil estate is directed to he divided 
liru rat A among prior legatees, they take siieli 
residue in proportion to the amount of their 
prmr legacies. K• ninilg v. I’roteHtiint Or- 
1,1,huh lion,,. 25 O. It. 235.

Quebec Law Heir■- I nin r*al l.rgalrr,] 
It A . wIii• died in Montreal in IS!Hi, had. 

In lii~ will made there in IS! Hi, hei pleat lied to 
M A. and her heirs, one fourth of hi< résidu- 
iin estate M. A. died in 1S!»5, leaving a will 
appointing live of her i-hildreu her universal 
li-.it'S's. It. A. subsequently took coiiimunicu- 
ii"ii of the will of tin* deceased M. A., and 
lu.iile a codicil to his own «ill in the terms 
folio»ing " With respect to the share of the 
i'i'mIih' of m> pro|M‘ft> which I liei|iieatiled by 
in\ « 'll to in\ sister, the late M. A.
inv «ill and desire is that her said shat..... .

ml residue shall go to her heirs:" — Held, 
ihat under the provisions of the civil code of 
l.ower t'iimida, the words " her heirs " in the 
codicil must In- construed as meaning the per- 

- to whom tlie succession of M. A. devolved 
.i' unixefMil legatees under her «ill. Minn 

I ran,, .-.n S. <’. It. 4115.

Svecific Devise for Life (leneral Rmi- 
< him n Chiu'». | Testator, after leaving his 
homestead to his « ife for life, devised to his 
e\ei uiois " the residue of my real estate of 
which I 'hall die seised or possessed," in 
trust to sell such portion as should be sufli- 
l ient to pay his debts, giving them power, in 
order to effectuate his intention, “to dispose 
of said real estate in fee* simple, or for a 
term of years, for the purpose aforesaid." 
And lie directed that his executors, after pay- 

"iit of the debts, should hold said real estate 
a tni't to convey such portion thereof ns 

might remain to his nephews in fee. It did 
not appear «diether testator had any other 
land I» 'ides the homestead or not : Held,

t i he reversion in the homestead passed to 
Mu executors, under i lie residuary devise. 

■shmI v. Ilregorg, 15 V. ('. It. 335.

Specifically Described Lands. | — Al
' "igh a will speaks from the death of the 
1 -tutor, and so would carry after acquired 
ml-. >et « here a testator devised all the re 

m under of his real estate to his wife, and 
'I "II proceeded to enumerate the lands coin­

'd hi such remainder: Held, that after 
! I'd lands did not pass as part of the 

• -I'lu". * roinIm v. f ooftcr, 22 tlr. 2*57. 21

I1.'. Spieinl \\'onih nnd Efprr»»ionii.

General Rule. | It is a principle of oon- 
-ii'i'iion that the same meaning shall, as far

--- ilde. be given to the saille words ill the
«ill UnH* Home v. /K irin, 4 O. It. IS.

All the Proceeds" of a Farm.]—See
H" “mm v. Muiiro, ll (). S. 02.

Birth of Issue. | A., being seised in fee.
'•I a~ follows : " 1 give and bequeath to 

' t naming her t all that piece of land 
" dispute i a' long as she may remain a

• unless it should please God in his 
■ '1 > within the next three months to give

-ue hv my wife, now pregnant, in which 
• I beipieath the above to my said issue.

• r male or female." 2. " In case there 
I be no issue, or in case my wife should

marry again. I give and devise to my youngest 
brother S. lx., iNce.. all the above property, 
subject to my wife's dower, and in case of his 
death to the next of kin in my own family." 
3. “ In case of the death of my wife whilst a 
widow, and without any issue as aforesaid. I 
also give and Is-quenth all my real estate to 
my youngest brother S. lx., aforesaid, and fail­
ing him to my next of kin as above." A son 
was born the day after the will bore date,
123rd .1 ni v. I s.v> i. si ml died on the 25th < h - 
tols-r. 1M55. A., the testator, died 23rd August. 
1N55, and his widow ."tilth January, Is5t5, 
there being po other issue, and she not hav­
ing married again : Held, that the son took 
the estate, which on the son's death vested ill 
the widow of the testator, and the limitation 
over to S lx. was defeated. lit mi \. Hough- 
erlp. 11 C. I\ 4M|.

'Children'' "IhiiH.” | A testator died 
in 1*47 leaving a will in which, after devising 
his farm to his wife for life, and at her de­
cease to be divided by his executors lietweeii 
his sisters l-V and II. in certain proportions, 
lie continued : " and in case either or both of 
my sisters F. and II. die previous to my de­
cease, then my will is that each of their por­
tions devised to them respectively, shall b> 
by my executors divided between their and 
each of their heirs, share and share alike, 
that is each sister's share to each sister's 
children, to them their heirs and assigns for 
ever." The testator’s sister II. predeceased 
him. leaving children, who survived him, and 
having had also a daughter, who predeceased 
her. leaving a son. II. II Held, that II. II. 
took no share of the devise to II.. for it was 
clear the testator was using "heirs" in n 
colloquial and not a technical sense, as mean­
ing " children." and the legal construction of 
the word "children " accords with its popular 
signification, viz., as designating immediate 
offspring, l’a mil in v. I'urn pin II. ti O. It. 1532.

--------fimiith lithln n hiin /,■■//. /
1‘irioil of \ iHliug.\ A testator devised and 
bequeathed his real and personal estate to his 
wife for life, or until remarriage, with powers 
of disposal : and by a residuary clause devised 
the residue Hot specifically devised or Is* 
queathed. and not sold or disposed of by his 
said wife—immediately after her death or re­
marriage, to his executors to sell and convert 
the same into money, and out of the proceeds 
pay a specific sum to each of his five sons, 
and to divide the balance, share and share 
alike, between his three daughters, and if his 
said daughters should die is-fore him. or be­
fore said distribution, leaving issue, the share 
or shares of his said daughters so dying should 
be divided ratably and proportionately 
amongst the child or children of said daughter 
or daughters living at the time of said distri­
bution, so that the issue of any of his said 
daughters who might lie dead should receive 
her or their parents' share. The widow sur­
vived the testator and died without having re­
married. A son, ('. lx. It., and a daughter, 
M.. also survived the testator, but died prior 
to the widow, the son leaving no Issue, and 
the daughter a son. I-'., and a daughter. M. (\, 
the said Iasi named daughter having also died 
leaving two children : Held, that the word 
• children " here must be taken in its primary 
sense, I. e.. the immediate children of the tes­
tator. and excluded grandchildren, so that F. 
took the whole of his mother's share to the 
exclusion of the children of the daughter M. 
f. : ami that the legacy to (’. lx. It. became
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vested on (•“‘tutor's donlli, payable on the 
widow's death, mid thiit liis personal repre­
sentatives were flit it l«*«l thereto. Itugm v. 
Carmichael. Ill O. It. 1108.

See Mi l'll ml v. McIntosh, 14 O. It. .'112.

'‘Children by First Marriage " Tes­
tator Thrin \larrieil.] A testator. after 
making sundry dispositions of liis estate, de­
vised a portion of it to exemlors to sell, mid 
the pim oeds, nfier payment of délits, "to di­
vide equally 1s t « eeii my said son < W. S. 
mid my daughters by my first marriage." 
The testator had heen thriee married. ( if the 
first marriage there was no issue living at the 
date of the will several years after the death 
of his first wife. 1 tv tlie second marriage he 
had issue, one sun, ('. \V. S.. and four daugh­
ters. all surviving, llv liis third wife, who 
survived him. lie had issue, one son. .1. S . and 
four daughters : Held, that the daughters
by the second marriage siillii-iently answered 
the description in the vv ill. who, with their 
brother if. XX". S.). were entitled per capita; 
not ihat i'. XX'. S was entitled to mm moiety, 
and the d itightei ,i- .i pinto the other 
moiety, l inn v. Smith, 25 Hr. 24(1.

“Child or Children." | See Stohhart v. 
(Juarilhiiiisi, 7 II. It. 2iI'd.

“ Death Unmarried or without Leav­
ing Issue ('mlii it " Ei/ual 8'kflre*.") — 
A testator devised properly " equally " to liis 
two suns ,|. s. and T t* with a provision that 
"in the event of the death of my an id son 
T. f«. unmarried or without leaving issue” 
bis interest should go to .1. S. llv a codicil 
a third son was given an equal interest with 
bis brothers in the property oil a condition 
which was not complied with and the devise 
to him became of no effect Held, that the 
codicil did not nffeei the construction to lie 
put on the devise in the will; that ,1. S. and 
T li. look as tenants in common in equal 
moieties, the estate of ,1. S. being absolute 
and that of T. ti. subject to an executory de­
vise over in case of death at any time and 
not merely during the lifetime of tlm testator, 
('«•wan v Alhn. 2d S « |; folle wed.
Held, also, I hut the word "equal” indicated 
the respective shares which the two devisees 
were to take in the area of the property de­
vised and not the character of the estates 
given in those shares. I'rust r \, Eraser, 211
s. v. it. aw.

" Die without Heirs."|- A testator, by 
his will, provided as follows ; “ I leave and 
bequeath to m.v lawful wedded wife, M. K„ 
nil my personal property, as also the sole con­
trol and inae- .ement of my real estate 
said estate living composed I leave and
bequeath the aforesaid estate to my soil .1. 
after my wife’s death . . and the said es­
tate is not to be sold or mortgaged by mv son 
.1. (*., bill is to Isdotig to his heirs. Should 
m.v son .1 f. die wit hunt heirs tile estate 
my daughters shall gel their maintenance off 
said estate during I also bequeath the
sum ot eightv dollars to each of mv daughters 
. to be paid out of the said estate by my
said son .1 f. Held, that .1. t'. took an 
estate in fee tail in remainder after an im­
plied life estate in liis mother, M. lv, subject, 
however, to the charges of the several legacies 
to each of the testator's daughters, lit Col- 
liton uiul l.miih ri/mi. IÔ 11. It. 471.

Si*‘ Iinii \. hniilil. IÔ I . I'. It. 121; Jar- 
dine v II il son. 22 V. f. 1(. 41 is ; huh v. ,|/c-

Uuinn, 15 Ur. 101 ; Tgrwhitt v. htuson, 28 
Ur. 112.

' Die without Isiue."]—A will provid­
ed. after making several devises and bequests : 
"Should either of my two sons die without 
issue. I wish that their shares should be di­
vided equally among my surviving children 
- Held, that the sons took an estate tail, and 
not a fee simple subject to an executory de­
vise over. Little v. Hillings. 27 Ur. 353.

A testatrix devised separate lots of land to 
each of her two daughters. A. and It., and then 
provided that if "either of my daughters die 
without lawful issue, the part and portion of 
the deceased shall revert to the surviving 
daughter, and in case of both dying without 
issue, then 1 authorize " . . . naming her
executors and other living persons to sub­
divide ilie estate among her relatives as they 
should deem right and equitable. It con­
veyed the lot devised to her to a purchaser, 
through whom, in It.'s lifetime, title was 
sought to lie made:- Held, t liât It. took only a 
defeasible fee simple with a devise over to her 
sister and lier heirs in case It. should die 
leaving no issue at her death. It. being still 
alive, it was impossible to say that a convey­
ance from her passed a good title. I.ittle v. 
Hillings. 27 <ir 353. followed. Ashhridge v. 
Ashhridge, 22 l f. R. lit I, not followed. A «.ton 
v. \ mi strong, 22 t ». 11. .M2. 21 A. It. 183. 
Reversed on another point in the supreme 
court. 25 S. t ’. It. 2Ho.

Su. also, Sisson v. LI lis. H) V. C. It. 551); 
Stott v huiuan, 2U Ur. 41MJ.

- - " Survivor ”—Estate Tail.' ) — The 
testator died in 1845, and by his will devised 
a farm to his two sons, without words of linii 
talion, to lie equally divided between them, 
adding : " And in case either of my sons should 
die without lawful issue of their bodies, then 
liis share to go to the remaining survivor:" 
Held, that the gift in th: earlier part <.f the 
devise, though without words of limitation, 
was sufficient to carry the fee to the sons, un­
less a lesser estate appeared to be intended on 
the face of the will. Moth sons outlived the 
lather: one died in 1874 leaving issue ; the 
other died without issue in 181*0;—Held, that 
lie* 'on who first died had an estate in fee 
simple absolute in fine-half of the land ; ami. 
as the other left no survivor, he was not 
within the words of the will, and nothing had 
happened to divest him of the estate in fee 
given by the earlier part «.f the will, and 
therefore fie also died seised in fee simple of 
••ne half of the land. The word " survivor " is 
to be read as meaning " longest liver." not 
" other." The words "die without issue " do 
mu mean an indefinite failure of issue which 
would give rise to an estate tail. Ashhriilge 
v. IshbnJge, 22 (J. K. 14(1.

Share.] a testator, dying in 1888 
by his will, made in the previous year, gave 
to Ins two sons, after a life estate to his wife, 
certain lands, habendum to his two sons "as 
tenants in common, their heirs and assigns for 
ever, subject, however, to this proviso, that if 
either of my aforesaid sons should die with­
out legitimate -sue. his share as aforesaid 
shall revert to and become vested in the other 
-"ii united with him in the aforesaid devise." 
One son died unmarried in 1843. The other 
son married and had children, ami in 1847 
sold the whole property and conveyed it as in 
fee simple to the purchaser, who failed to
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observe iIn* provisions of the Act ns to cntnils 
Iiv registering liis conveyance within six 
months liclil. that the devine was of a de- 
f.'.isilile fee, which in the event became nhso- 
jnn- n the surviving son. Although the 
words " die without issue " pointed to an in- 
il.'tmiie failure of descendants, the context was 

tii< ■••tit restrict ilie interpretation. Hoe d 
Sheers v. Jeffery. 7 T. It. ."SO. and Greenwood 

\. rdon. 1 lx. A- J. 74, followed, (’hndoek 
i '..w h y. .'! fro. Jnc. I !!>.". distinguished, 

l.ntle v. Il Ilings, 27 tir.. at p. :’m'i7. commented 
un. I ati Tassel v. Frederick, -7 O. It. 640.

I nullity during \\ idoirhood.] A 
testator divided his real estate among his 
ihive 'm:is, ilie portion of A. C. the eldest son 
Ik'm charged with the payment of #1.0(10 to 
. i i ..I hi- brothers and its proportion of the 
u hov - dower. The will also provided that 
" -liould any of my three sons die without 
lawful i"iie and leave a widow, she shall juive 
the sum of fifty dollars tier annum out of his 
estate -M long as she remains unmarried, and 
the balance of the estate shall revert to his 
hrothci s with the said lifty dollars on her liinr- 
iii.n A. i ' died after the testator, leaving 
a widow Inn no issue : Held, reversing 23 A. 
K l--i7. that the gift over in the last mention­
ed clause was intended by the testator to take
• ici mii I lie death of the devisee without issue 
m any lime and not during the lifetime of the

-t.iPir only : that it was no ground for de- 
i'irtii - from this primft facie meaning of the 
terms of the gift that very burdensome condi­
tions were imposed upon the devisee : and that 
io such conditions would lie imposed on the
devis...... V ( ' by this construction as the two

unis of SI.INNI each charged in favour of his 
la ..I hers were charged upon the whole fee and 

! >1 hv him bis personal representatives on 
«h b could enforce repayment to his 

Ibid, also, that the widow of A. ('. 
i '-Milled to the dower out of the lands de- 

hiin. notwithstanding the defeasible 
'hirvier of his estate; that she was also
• ' 111!• *| t., the annuity of #00 per annum 
un en her by the will, it not being inconsistent

her right to dower, and she was there 
not put io her election : that the limita­

tion of the annuity to widowhood was not in- 
'add n- being in undue restraint of marriage; 

îleh -he could not claim a distributive 
;m of the devised lands under the Dévolu- 
• "i r i n- - \ct. which applies only to the 

I - • nt oi inheritable lands. Coir an v. Allen,

\ciiuiring l'rated Interest. 1- A tes 
t itor devised all his lands to trustees, and.

• providing for certain events, directed 
‘ immediately thereafter, or as soon

■ ivafter as my trustees can conveniently. 
m,\ said trustees, or the survivors or 

. "i- of them, shall, with all care and to 
' • i of their knowledge and ability, divide 

■■ ie-t. residue, and remainder of my real 
personal estate into three eoual portions ; 

a d shall, by proper deed, declaration, 
Miller instrument in writing, under their

• md seals, convey and assure." to each 
111ree sops one of such portions, to he

" b.\ my said sons severally, as fully as
• i could and would have done had I

• then living and in like estate." A sub-
• ■ hi • laiise of the will was as follows : 

'. il do heretiy further direct and declare, 
! my will is. that if any of my said sons

lie without issue, and without having

acquired a vested Interest in mv said estate, 
that the share or shares of him or them 
so dying shall go and Isdoiig to the survivors 
or survivor of my said sons hereinbefore 
named. . . And I do hereby further direct 
and declare, and my will is. that if any of 
my said sons shall die without having acquired 
a vested interest in my said estate aforesaid, 
and leaving issue, such issue shall Is* entitled, 
if only one child, to the whole, and if more 
than one child, then equally of the share 
or portion of his father or their father so 
deceased, under this mv will, as fully and 
effectually in all respects as if his. her. or 
their father had lived and received the same :

Held, that the dying without issue here 
mentioned must lie construed ns dying without 
children. (2) That the “ vesting " referred to
...... nt a voting in interest and not a 'estIng
in possession. (Ill That the children of a 
son who died after the testator took under 
their father, and not directly under the will 
of the testator. Stinson v. Stinson, 21 tir. 
in:.

A testator in 1842 devised certain real 
estate to his granddaughter : and in case of 
her dying without lawful issue he directed the 
property to be sold by his executors ; and 
from tiie proceeds of such sales, and from 
such other of 1ns property as might lie 
then remaining in their hands, lie directed 
certain legacies to la* paid, and the re­
mainder to be applied at the discretion 
of his executors to missionary purposes :— 
Held, that the contemplated " dying without 
issue " was n dying without issue living at the 
granddaughter's death. Chisholm v. Finery, 
is (Jr. 4(57; affirming IF Chisludin, 17 (Jr.
4M.

“ Die without Leaving Living 
Issue." | A testator by bis will devised to 
his son and " to the heirs of his body " a part 
of his real estate, and to his daughter and “ to 
the heirs of her body " the remainder of the 
property, and if " either . should die
without leaving heirs of their body," the 
share of the deceased to the survivor, and 
** to the heirs of their body," . . . and 
should both die " without leaving living issue " 
then over in fee simple. The daughter died 
in the lifetime of her brother without issue. 
The son married and had living i-stie, and 
conveyed in fee :—Held, that an estate tail 
vested in the son. and that there was nothing 
in the w ill to give the words " die without 
leaving li\ing issue," the meaning of "an 
indefinite failure of issue," and that the ulti­
mate remainder in fee simple expectant on the 
estate tail, could he barred by the son. lie 
Fraser and Hell, 21 U- It. 455.

Double Condition.| — The testator de-
Ised hi land to hi- son, an only child, for 

ever, the testator's wife to have it as long as 
she lived or remained his widow, and then pro­
ceeded : " And if my son die and she marry, 
all to come to my brothers and sisters equal 
share alike." The widow married during the 
lifetime of the son, who subsequently, with­
out ever having married, died intestate:— 
Held, that the estate given to the son was not 
taken from him by her marriage, and that 
the widow took the property as heir of the 
sou. Until v. Dans, 25 Gr. 132.

Dying without Leaving Issue. | A
testator directed his executors to sell and real­
ize all his estate in such manner as they
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nlmulil iliink proper. and the rpsiilm*. after 
sundry «lexises mid lieque*ts, lu- desired llu-in 
to a|iporiioii Into certain shares, «me of which 
lu- directed tu I»- ei|iinll.v divided among lin* 
daughters of his sun. S. V.. ihvimnl, to ho 
|uiid tu llu-iii un nlliiinlng twenty one, or 
sooner if lin- trustees should think it for their 
advantage ; lind in the event of the death of 
any uf his subi grmuldiiughtcrs without h-uv- 
i 111: issue, lu-r nr tln-ir shares to he equally 
divided mimiig their surviving sisters or iln-ir 
heirs; Held, tlint this ope ruled ns a conver­
sion of the estate into personalty, mul the 
words "dying without leaving Issue'' referred 
in iIn- period of distribution that is. wln-n the 
legatees attained twenty one; and. therefore, 
thm the share of one of them who hud 
died without issue after the testator, mid 
after having attained ixvcnt.x one, went to lu-r 
personal représentaiiw*. And the court Is-iug 
of opinion that the difficulty was occasioned 
by the testator, independently of the fact 
that .in- ls-«|iiesi was of residue, ordered the 
costs of all parties to lie home liy the estate. 
Could x. N Inlcm, IPS tir. 122.

Dying without Leaving any Lawful 
Heir*. | Section .'t'2 of I*. S. <t |V.»7 
c. I-S, is to he construed strictly, and is «-on- 
lined to cases in which the word " issue," 
or some word of precisely the same legal im­
port. is used : ami does not extend to cases 
in which the word " In-irs " is used. Where 
a testator devised to his grandson, his lu-irs 
au l assigns for ever. certain land xvith the 
qualification that in case of his "dying xvith 
out leaving any luxvful heir* hy him la-got 
ten " the land xvus to go to other persons 
named, the section was lu-ld not to apply, and 
that the grandson look an estât#» tail. //• 
It mini ami Camilla II, 21* « ». It. 402.

" Effects." | Sis- 11 n in in ill v. Iliimmill, It 
U. It. SMI.

“ Fnmily."| Held, in this case to include 
the widow. See IhiWxou \. I'ntmr, IS ( t, |(. 
41HI.

“Family Now at Home" Ihalli uf 
llrm fit mi !/. \ W lu-i e a testator provided hy 
his will : ‘‘thill the farm he kept till the 
youngest surviving child conies of age. at 
xvhicli time I would desire tin- property to 
la- sold and the prisvcds to he dix idl'd i-i|Uall.V 
la-txxven all my children and my xvife.
My will is. that I xxould like tin- farm rented 
to sniye good tenant, oil the la-st terms pos­
sible, tin- rent to I*- used in the support and 
maintenance of tin- family nnxv at home." 
Tin- farm referred to was the only real prop- 
ert.x possessed hy the testator eitln-r at I In­
time of making his will or at his death. One 
of the testator's children, though living on tin- 
farm at tin- time of tin- testator's death, 
nfterxvards left it, ami went to reside else 
where: Held, that the xvords '"family tioxv 
at home" were designutio persona rum. and 
that the * hiId in i|ttestion did not forfeit her 
vested right to share in the rents hy after 
wards leaving the home. She nfterxvards died 
intestate. In-fore tin- testator's youngest sur­
viving child value of age: Held, that her 
share of tin- rents devolved on In-r |s-rsmial 
représentai ives. I lam mi v. I'raxrr, IN O It 
4IM1.

“ Freely to be Poeeeseed and Enjoy­
ed." | See Her v. limit, ."12 l". It. 4."Tl.

General Provision* Specific F numera­
tion. | A testator gave to his wife tin- house 
xvhicli he possessed, xvith all the appurten­
ances thereof, and the house and town lot in, 
&<•.. " ami sixteen cords of good sound lire 
wood yearly «luring In-r lifetime;" such house* 
and lot to go to hi< only brother after the 
decease of his wife, lie also bequeathed to his 
xvife tin- interest of all the money and secur­
ities for money that he might Is- possessed of 
at his death, after payment of debts and fun­
eral expenses; and tin- value of one-third of 
his personal property, being composed of . .
and all other implements and utensils of hus­
bandry: and after his wife's death directed 
his money to be dix idod among his cousins, 
viz , the family of his uncle ,1. the family 
of ,1. S.. Xc. lb- then devised certain lands 
to his brother, being the only xvnndod lands 
lie xvus possessed of: and by a codicil left JS'JtNt 
to bis wife in addition to the legacy given by 
the will, ttn a bill tiled to obtain a construc­
tion of the will: Held, that the annual sup­
ply of lirexvood did not form a charge upon 
any of the lands of the testator, bill was to 
Is- provided for the widow out of the person­
alty; that the xvblow took absolutely one third 
share of all the is-rsonal properly other than 
money and securities for money, and not one- 
third of the enumerated articles only; and 
that tin- income of the other txvo thirds up to 
the period of division belonged to those who 
were or might become entitled to the prop­
erty. i'crguHon v. Stewart. 22 <ir. .'It$4.

“ Having no Issue " \uinhered Para- 
firaphx.) A testator died in lKôtl having pre­
viously made his last will divided into num­
bered paragraphs by which In- devised his 
property amongst certain of his children. My 
tin- third clause he devised lands to his son 
I-' on attaining the age of txventy one years — 
“giving the ext-ciilnrs poxu-r to lift the rent, 
and to rent, said executors paying |-\ all form­
er rents due after my decease up to bis at­
taining the age of twenty one years." and by a 
siibsei|uenl danse he provided that "at the 
death of any one of my sons or daughters 
having no issue, tln-ir property to lie divided 
equally among the survixors." 1*. attained lin­
age of twenty-one years and died in ISfki. 
unmarried and without Issue: Held, flint 
neither the form nor the language used in the 
will xxould authorize a departure from the 
general rule as to construction according to 
tin- ordinary grammatical meaning of the 
xvords used by the testator, and that, as there 
would In- no absurdity, repugnance or incon­
sistency in such a construction of the will in 
question, the subsequent clause limiting tin- 
estates beipieallied by an executory devise over 
must be interpreted as referring "to tie- proie 
erty devised to the testator's sons and daugh­
ters by all the preceding clauses of the will. 
Held, further, reversing 22 A. It. .'107. ami 
restoring 2Ô <• It «BIT». that the gift over 
should Is- construed as having reference to 
failure of issue at the death of the first devisee 
xv ho thus took an estate in fee subject to the 
executory devise over. Crawford v. Ilmddii 
20 S. <'. It. .148.

" Heir*.”|--Testator devised bis farm to 
<» . directed that if (i. should die without fieirs 
the land should lie sold and legacy paid, and 
that if testator's xvidoxv should Ui«- or marry 
la-fore (i. should have paid #2.iNto. the balance 
should Is- equally tlividi-d among the testa­
tor's heirs:—Held, that the word "heirs"
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in tin* lieqttest of the balance, did not include 
iIn- widow ; nml tin* mime construction was 
j>iit 111>iai lin- word " Indra " in a residuary 

> i.Hi't contained in tin* subsequent part of tin* 
will. Ilnlnnan v. Ilah mini. 17 (lr. --7.

i hangr in Lair.]— A testator. who 
.mi.iI lands in Kngland and Ontario in fee 

simple. ilt'x i'i'il tin* satiii* to his wifi* for lift*.
.... I afii*r hi‘i* i|i*i*i*aN* gave and de\ ised lhi*m

hi.. In- " t iglit heirs for exer lli-hl. that
II ,v l.*t Viet, . . li. r. K. V. <\ V. 82, miller

h .1. fendants rlaiiiied to share in the prop
• ri.\. did not apply, and therefore the eldest
Foil took the estates here as in Kngland. V'/zZi • 
x IP Or 001.

Held. also, that even if the Act did apply. 
Hi. . "imiion law heir was the party to take 
ili. - -lutes under the words of this devise. III.

A testator, by his will, made on the 1 Ith 
Au-ii'i. IV.li. devised certain land to his 
widow for life, and after her death, to 
ixxo nephews, and in the ease of the death 
>.f ihem. or either of them, in his own 
lifetime, lie devised the share of such de

• - used to the heir-at law or heirs-at-law of 
sjieh diseased, his. her or their heirs and As-

-I - The \. l eoiiinioilly known as the Art 
'. "li'hiiiu priimigeniliire. 14 & 15 Viet. e. II, 

passed on tli.. 2nd August. 1851. and vante 
into force on the 1st ,1aunary, 1852. One 

pliexx of the testator died in 1858, leav- 
*unItIng i\xo son' ami two daugh-

III ' _’lhe testator died 4n 1st it |, and Ids widow 
i" Is”": Held, iittirinilig hi O. |{. .141. that

i >■ A. i abolishing primogeniture did not ap- 
ili because the will was made before it 

' passed or took effect: and t2t b.*cuuse 
•he land had l**en lawfully devised by the per-

■ 11 xx la. had died seised, and therefore that the
■ I. -i son of the deceased nephew, as his corn­

ai law heir, was entitled to the remainder
a I. .* expectant upon the death of the widow, 
l x I., x. Deal, lit Or. (MU. approved. Ilnlil- 

'• Aimistom, is A. It. till. Affirmed on 
'l,;' point by the Judicial Committee.

A_ testator, who died on the 8th Novetnlter, 
'Slo. b.x his will, made on the 15th Uctolier, 
|S|,7. dexised lands in Ontario to his wife 
""•il her death or marriage, and upon her 

.'I. .a- marriage to his son. " should lie be 
.'it the happening of either of said con- 

'.licencies." and if not then living “unto the 
• I s of the said < soil i." The son died in

I | x. IsVi. intestate and unmarried, and the
loxx died in I’ebruary, 1MS7 :—Ileld, that 

' • A. T abolishing heirship by primogeniture.
II .< If. Viet. ... II. applied, and that all the 

' others and sisters of the son were his 
i * ils ' and entitled to take under this de-

T.y.lee '■ heal. Ill Or. tIOl. and llald- 
'| ' Kingstone. is .\. It. «3. distinguished. 

;vi'0ikn X II olft. 25 A. It. 3211. 211 S. C. It.

</y I" " Mil par, Itipgar v. SI in hoik H O. 
II -■*• — : Siott x. Holm. 4 O. It. 457 ; II a n iton 
x >>ncrr. 15 O It. 151*2.

" Hrlrs-at-Law."| The father of the 
Mintiff's deceased husband, by his will, left all 
- pro|H*rt,v to trustees, of whom the defendant 

" is the survixor, in trust to convey and trntis- 
■1 • ii. alter the death of his wife, unto all his 
- n ix in; children, share and share alike, and 

r h-'irs for exer : and. by a codicil, directed 
" it the share of the plaintiff's husband should 
: i be paid over or conveyed to him. but kept

invested by the trustees, and the income paid 
to Inin during his life for his sole lienelit. and 
after his death that such share should be paid 
over or conveyed to those " who may then In* 
the heirs at-law of my said son." share and 
share alike. The property in the hands of the 
defendant, as surviving trustee, at the time of 
the death of this son. was all real estate: 
Held, that the words above quoted signified 
those who would take real estate as upon an 
intestacy. Coatsworth v. ( 'arson. 24 11. It. 
IV», followed. Sh /ilu mt v. Itrully, 27 < ►. It.

“ Heirs and Next of Kin." | A testa 
tor by the residuary clause in his will gave 
and bequeathed " all the remainder of my real 
and personal estate whatsoever of which I 
may die possessed or Is* in any way entitled 
to. to my dear wife A . and on her decease the 
same to go [to| my heirs and next of kin:"

Held, that the son of a deceased daughter, 
who had predeceased the testator, was en­
titled to a share in such residue t personal as 
well as nuit, notwithstanding the fact that 
under the will such grandson was entitled to 
a legacy of ÿl.uiNi. Him v. Fiuhit. 25 <»r. 
255, 215 Dr. 233.

“ Heirs and Representatives." | Where 
a testator, by his will, in which lie used the 
words “ executor " and " executrix " several 
times, made a residuary bequest and devise 
to " tin* heirs and representative* of XI. I ». :" 
—Held, that, having regard to the context, the 
next of kin according to the Statute of Dis 
tribut ions, and not tin* executor of XI. It., were 
entitled to lake under the above words. The 
Weight of decision shews that the word " re­
presentatives,'' when standing alone, means 
" executors or administrators," but that very 
slight expressions in the context have turned 
the meaning in the other direction, to that of
“ m*xt of kin." Uurkilt v. 'l our. 17 O. it.

“ Heirs of the Body." | See Hr I'h ulor, 
in O. it. 320.

" Home."]—See .1 uguntine v. Schriir. IS 
<>. It. 1112 : f unn run v. \damn. 25 <1. it. 2211,

"I Have already Given." [ Tin* words, 
" I have already given to my son J. lot num­
ber one," do not constitute a devise. /»<>• <V. 
Hmitk x. \i<nter», 2 u. s. 801.

“I Wish and Desire."J—See Itubu V. 
Hiller, 1 K. At A. 218.

“ In Case of Death of my Children."]
S.*. I in nil’h x. I hi ni blr. 8 A. It. 4 7 • 5

"Issue.”]—See Hr Hamilton, 18 0. it. Ill; 
hiny v. Hougkvrly, 11 V. 481.

" My Own Right Heirs."]—A testator 
by his will directed that his trustees should, 
in certain events, after the death of his wife 
and daughter, sell all his estate, real and per­
sonal. and divide the same equally amongst 
his •• own right heirs " who might prove their 
relationship. &<•. : Held, that the conversion 
directed created a blended fund derived from 
realty and personalty, to Is* distributed equally 
among the same class of persons, and that the 
words " my own right heirs " signified those 
who would take real estate as upon an intes­
tacy, and not next of kin. and that children
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of any deceased hoirs at-law were entitled to 
«haro p«T stiiqies. ( oatsxrorth v. ('arson, «4 
O. It. 1ST».

Upon appeal from the master's report on 
n reference fur tin- administration of the es­
tate <>f tin* testator whose will was construed 
in Coatsworth v. ('arson. -1 ( ». I!. IS." : 
Held, 11.-1%'i111; regard to the judgment in that 
case, that the “ right heirs " were to lie as­
certained at the date of the death of the les 
tutor's daughter. and nmonir them the whole 
of the ' state was to lie divided equally, shatv 
tit'll share alike The ex|iression “ per 
stirpes" in the former judgment was Impro- 
\ i • I • • 1111 v used, due weight not lia vim: ls*en 
given to the word “equally.” In re /-’< rguson, 
lh mull v. Coatsworth, 25 ( ». It. 51» 1. See 
the next ease.

Condition Prem dent.]- A testator, 
who left him surviving his widow and one 
daughter, devised specifically described prop­
erty to his daughter, and the residue of his 
estate to his executors upon trust for his 
widow and daughter in certain events with 
limited power to the daughter to dispose 
thereof by will, lie then directed that “in 
•vise my daughter shall have died without leav­
ing issue her surviving and without having 
made a will as aforesaid, my trustees shall 
• after the death of my wife if she survive 
nt> said daughter » sell nil my estate, real and 
personal, and divide the same equally amongst 
my own right heirs, who may prove to the 
satisfaction of my said trustees their relation­
ship within six months from the death of my 
said wife or daughter, whichever may last 
take place " The daughter died unmarried in 
her mother’s lifetime, having made a will as­
suming to dispose of the residue: Ilehl. that 
the daughter was entitled to take as the " right 
heir" of the testator. Mullock v. I low ties. 
!» II. 1: Ite Ford. Fatten v. Sparks. 72
!.. T. N. S. 5; lira haut v. I.nlonde, 2d ( ». 
M. ."17!» : and Thompson v. Smith. 23 A. It. 21», 
referred to. Judgments in Coatsworth v. (’ar­
son, 24 (» It. 1N5, and In re Ferguson, Hen- 
nett \. Coatsworth. 25 (». It. 51*1, reversed. 
In re Ferguson. Itennett v. Coatsworth. 24 
A. It. (II.

I tiller a devise to the testator’s “ own 
right heirs " the beneficiaries would he those 
who would have taken in the case of in 
testacy unless a contrary intention aiqienrs. 
and where then* was a devise to the only 
daughter of the testator conditionally upon 
events which did not occur, and. under tin 
circumstances, could never hapis-n. the fact 
of such a devise was not evidence of such 
contrary intention and the daughter inherited 
as the right heir of the testator. In re Fir- 
y uno a. In nor v. Itennett, (nr non v. Coats- 
north. 28 8. C. It. 38.

" My Lawful Heirs " Period of . 1 seer- 
tnininent.] The general rule that where a tes- 
tator deiises property to hit “ heirs " the belra 
are to In* ascertained at the time of his dentil, 
is not affected by the fact that the person 
answering that description is the taker of a 
preceding particular interest under the will. 
Where, therefore, a testator after a gilt to his 
wife and only child for their joint lives and to 
the survivor for life directed that “at the de- 

■ ease of both, the residue of n y real nnd 
personal property shall he enjoyed by and go 
to the benefit of my lawful heirs," the child

was held entitled to the residue. He Ford, 
Fatten v. Sparks. 72 L. T. N. S. 5. applied. 
Judgment below, 25 (». It. (552. reversed. 
Thompson \. smith. 28 A. R. 29. Affirmed
by tlie supreme court. 27 S. (’. It. (528.

" Nearest of Kin " Period of .lerrrtoiii- 
ment- t enants in Common—“ Then." | In 
the absence of any controlling context, the 
persons entitled under the description "near­
est of kin " in a will are the nearest blood 
relations of the testator at the time of his 
death in an ascending and descending scale. 
And where the testator devised his farm to 
his only child, u daughter, giving his widow 
the use of it until the daughter became of 
age or married, and provided that in the event 
of thet latter dying without issue, ** then in 
that case " it should he equally divided be­
tween his " nearest of kin;" and the daughter 
died while still an infant and unmarried: - 
Held, that although the persons intended by 
ilie description took only in defeasance of the 
fee simple given to the daughter alone in the 
lirst instance, she was nevertheless entitled 
a> one of the " nearest of kilt;" and the 
widow, as heiress-at-law of the daughter, and 
the lather and mother of the testator, were 
each entitled to an undivided one third in fee 
simple as tenants in common. Mullock v. 
I»owties, !» II. L. C. 1; Moriimore v. Morti- 
uiore, 4 App. ( as. I IS ; and Me Ford. Fatten 
v. Sparks. 72 !.. T. N. S. 5. followed. The 
word " then," introducing the ultimate devise, 
was not used as an adverb of time, hut merely 
as the equivalent of the expression “ in that 
case." which followed it, and did not affect 
the construction of the will. The widow re­
mained in possession after the death of the 
testator, with her infant daughter, whom she 
supported out of the rents, until an order was 
made under M. S. < ». 1887 c. 137 permitting 
her to lease the farm, to retain one-third of 
the rents for herself as dowress, and to apply 
the remaining two thirds in supporting the 
infant : Held, that she was put to lier elec­
tion by the terms of the will, hut that she 
had not elected to take under it, and was 
therefore entitled to dower out of the farm 
in addition to the one-third in fee simple. 
Hrubunt v. I.nlonde, 2(5 U. It. 371).

"Next of Kin."J—See Mays v. Carroll, 
14 U. It. (iim.

“ Now Reside Upon.”]—See Hutton v. 
Bertram. 13 O. It. 7(5(5.

" Offspring." |—See Sweet v. Platt, 12 O. 
It. 221».

"Or." read " And "]—See lloe d. For- 
Myth v. (Jnueki nhush, lu F. ( '. It 148; Far­
rell v Cam II. 2(5 V. ( '. It. (552: Forsyth v. 
Halt, 21 ('. F. 408; Hr Hubcoek, 1» (Jr. 427.

“ Revert in the same Way."]--Held, 
to mean " shall follow in like manner." Jar­
dine v W ilson, 32 V. C. It. 4118.

Survivorship. I Testator devised real es­
tate to his wife for life, with remainder to 
V, 15. ami l'., or the survivors or survivor 

of all of them, their heirs and assigns, for 
ever: Held, that the clause of survivorship 
meant the survivors at the death of the ten­
ant for life, and not of the testator. Peebles 
v. Kyle, 4 Ur. 334.
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— Failure of Issue.]—A testator de 
Mv.'d land tu Ids two sons, their heirs or 

. or tin* survivor of them, when they
............. I twenty-live. to hold the sumo share

i -hare alike for ever, and directed that if 
ill,, two sons should die without issue before 

, inherited i\ig property devised, their share 
>!...nii| "o to the survivors of the testator's 
el, hin'ii living nt that time. One of the sons 
,i,| under twenty live, without issue :—Held, 
mu ihe Mirviving son. who attained twenty* 

io,,k the whole property. In re L'lunlm 
1/(7nlimh. Id (Jr. 3UV.

Surplus after Annuity.]—It. be- 
.. 11,• d nu annuity of #ôlHl to her brother 

,| A. W.. and lit his decease she gave and de- 
\ i-I I. I the real estate to which she might he 
, ,,<l to her two nephews as tenants in com
a. The residue of her personal estate she 

i . and bequeathed to her executors, in trust 
' > |.a> out of the same the said annuity to 
.1 \ \V . and to equally divide yearly between 

Mother il. W. and her sister S. U 1»., 
or the survivor of them, the surplus of in­
i' io.| mu! rents remaining after payment
• i tin >aid annuity of ÿôUU to J. A. W„
' and at Ids decease equally to divide share 
ainl share alike all moneys and securities for

in their hands between my brother (1. 
\V. and my sister s It. It. or the survivor 

ihem." after payment of all proper expenses 
■ an x mg out the will. S. It. I >. died in 

A luii't. 1*70, and U. W. died in September, 
1st:;, by his will disposing of all his iuter- 

. -i a, the estate of his sister it. W. J. A. W. 
i> 'tul living when a hill was tiled by the

• v alors of U. W. for a construction of the
. of li. \V. :- Held, that (I. W. took the 

• nt the surplus income of It. W.’s estate 
.1 a \\ . 11 aimuit v i Hon i. Vhomp- 

«"a. .'1 Ur. 27U.

"The Above Described Land." | -Sec 
' imptnll v. Fret well, 1U U. C. H. «28.

"To be Equally Divided." | — See II ood- 
7 \. I huma». 18 U. It. 277.

plaintiff her executor. In an action by the 
plaintiff, M., as executor of the daughter, là. 
C., against \V. < '. and !•’. Mc(J. as executors 
of the testator, J.C., for the property, which 
the defendants resisted on the ground that the 
next of km of tin- testator, other than là 
C., were entitled to it:—Held, that the " next 
of kin " must lie ascertained at the death 
of the testator. ,1. (’.. and not at the death 
of his daughter, là. ('., and as là ( '. was sole 
next of km. being tenant for lit«•. she h.i,i 
also a remainder in fee ex|iectant on her own 
death, and contingent upon her dying without 
issue, and that this was such an interest as 
would pass by her will, and the plaintiff, as 
her executor, was entitled to the property. 
Mays v. Carroll, 14 U. It. tiU'J.

“ Worldly Estate." |—See Town v. Har­
den, 1 O. It. .‘127, IV. 7», ante.

20. Miscellaneous Cases.

After-born Son. | A testator devised 
certain lands to trustees for and on behalf 
of his two sons. W. and ,J.. " and any other 
son or sons to I»- hereafter lawfully begotten 
by me," with right of survivorship as between 
W. and .1.. without providing for any such 
right as to an after-born son in case of his 
dying Another son was horn to the testator, 
who died after his father, under age and with­
out issue :—Held, as to the deceased son's 
share, that the brothers and sisters took 
equally ns his heirs. Ihtlthie v. Mel‘herson,

Application to the Court. | Where a 
person, in addition to a declaration of the true 
construction of a will, is entitled to ask as con 
sequential relief the administration of the es­
tate, the case is within general order ô.'kS; 
ami the court will make a decree declaring 
the proper construction of the will without 
directing the administration of the estate. 
Murphy v. Murphy, 2U Ur. 576.

Ultimate Remainder to Nearest of
Kin /,l7< / • | ,1. < died leaving a

and là < '.. a daughter, lty his will, 
•a giving all his property to his executors 

\ the whole income to his wife for life or 
_ widowhood, and after her death or 
l marriage, to pay the said Income to 
,lighter, là. ('., yearly, if she had attained 

of twenty one, for her life . . 
,i"'.id,.,! as follows: "And I hereby em­

ber, my said daughter, if she come into 
'ion of the said income, and have lawful 
to make a will bequeathing my said 

■Tty absolutely to any or all of her said 
'i'", in sm h manner as she may think 

And if she have no children, then the 
: property to fall to my next of kin who 

he living on this continent." and further 
led. " In case . . then notwithstand­
ing liing heretofore provided. I will and 

■ that neither she ( Ellen I nor any of her 
i n shall receive any portion of my prop 
mil in such case my whole property shall 
• h to my said wife absolutely, or if my 
if*, at that time Is* dead, then the prop- 

i" go to my nearest of kin as above 
I d. ' The wife died and the daughter, 

i 1 . attained twenty-one. rame into posses- 
-f the income and died unmarried with 

- ue. having made a will appointing the

Debts Charged on Real Estate. |
Where a testator directed his debts to he paid 
out of Ids “estate" and then liequenthed to 
his widow an annuity of tliKi, to he paid out 
of the proceeds of his "estate." and also be­
queathed to her all his personal proiierty ; and 
further directed that the whole of his property 
should In* sold by Ills executor at the death of 
his widow ; and finally empowered his execu­
tor to sell such portions of his property as 
lie might think best, to liquidate any'just 
claims due by the testator, at any time the 
executor might find it necessary to do so:— 
Held, that the debts were charged upon the 
real estate as the primary fund II an old v. 
II allis. Hi Ur. 107.

----II III. | X lesia-
tor devised his farm to a grandson, and dir­
tied the same to he rented during his min­
ority: and that the testator's widow should 
he comfortably supported from the proceeds 
of the farm during his life. He also directed 
his chattels to In* sold, and the proceeds placed 
at interest to support his widow and defray 
all necessary expenses. The widow after Id's 
death asserted a life interest in the property 
and rented it Held, that the widow had 
elected to take under the will, and that she 
was not entitled to any benefit in the person 
«lty other than the Interest to accrue on the
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money produced by sale thereof : the corpus 
nf tlie iM-rsoinilty being distributable amongst 
the ti’ Ai of kin. Montgomery v. Douglas. 14

--------- Si /limit ion I hi it— Item fits under
II list,mill's ll •!!. | A husband in a separation 
deed covenanted to pay bis wife an annuity 
of #200 as follow- : .Slot! on the 1st June and 
Itei•ember in every year: and chargea it on 
certain land, the wife accepting it in full satis­
faction for support, maintenance, and alimony 
during coverture, and of all «lower in bis 
lands then or thereafter possessed. The hus­
band by bis will. subse«|uently executed, dir­
ected bis executors to pay his wife if |uu an­
nually; *2(K> on the 1st June and I»e«*einl>er 
in each year during her life : and added, 
•' which provision in favour of my said wife 
is made in lieu of «lower:"- Held, that the 
wife was not put to her election between the 
beneiits umler the deed and the will, but was 
eic tied to hoi h. Carscullcn v. Wulltiriilgc. .‘52 
U. li. I I I.

tiift mill Slinn of f nsuraucc.]—Tes­
tatrix by her will left all her property, by 
general words, to her executors, upon trust, 
inter alia, tôt to set apart *4,000 and pay 
the income to the plaintiff, one of her sons ; 
t«i> to realize on all the residue of the estate, 
and. after providing for maintenance of un­
sold portions, to pay #1,400 lo a second son and 
#-•(>«»«» to a third, anil, when all the residue 
should be realized, lo divide it equally between 
these two; i , i after the death of the plain- 
til). io divide the $4.000 among his children, 
adding -" It is my will that my son Robert " 
(the plaintiff) "is to get no lienelit from 
my estate except as provided in this will, the 
provision herein made being in lieu of any 
share in the insurance on my life." Two poli­
cies of insurance on her life formed part of 
the estate of the testatrix, and she had besides 
effected an insurance for *2.0110 on her life 
payable to the three sons, which was in force 
at tin- time of her death: Held, that the 
plaintiff was not put lo an election lietween 
the benefits given to him by the will and his 
share of the #2.000 policy. Ibid. also, that 
the will had not varied tin* apportionment of 
the *2.000 policy, under the powers conferred 
by It. S. « ». Inn? e. Idii. s. 0 t 11, and amend­
ments. so as to exclude the plaintiff or put 
him lo his elect ion. Held, further, that in the 
event of the assets not I icing sullicicnt to ad­
mit of the setting apart of the *4.000 and the 
payment of the two legacies of *1.400 and 
nj.iiiiii. the *4.01 HI was first to be provided for 
without abaiemenl, and the other two legacies 
were to come out of the residue and abate 
in ilie event of a deliciciicv. Aim/ v. Yors- 
ton. 27 O. R. 1.

I‘i riml of Accounting—Interest.] — 
Testator by his will left the income of his 
estate io his wife for life, and directed that 
after her death it should be disposed id" as 
set out in a codicil, not to be opened until 
a fier 1er death. Ity the codicil lie disposed 
of all his estate among his children, giving to 
two of them, alter the death of his wife, 
a certain property which in reality belonged 
to her. Ilis widow, without proving the 
will, received all the income of the estate 
for live years, after the lapse of which the 
will anil codicil were proved. She then 
elected against the will : Held, that her elec­
tion related back to, and she was liable to 
account from, the date of the testator's death :

but, as she was not called upon to elect 
until this action was brought, she should not 
be charg<>d with interest in the meantime. 
Dm is I Hi vis. 27 O. R. 532.

— Dower.]—See Dower, IV.

Hotchpot \tlrmiecini ut?\—A child, who 
has been advanced, is bound to bring into 
hotchpot that wherewith he has been ad­
vanced only when if has been so expressed in 
writing, either by the parent or the child so 
advanced. /• ilinnn v. r'il man, 15 <4r. (54.'1.

! ---------  Devises in Com mon anil Severalty.]
A testator «levised a projierty to three 

| granddaughters, as tenants in common in 
equal shares, and then devised to one another 

; property in severalty, adding, " vrovhling al- 
| way . . that the said last mentioned property 
I so solely devised to my said granddaughter 

A., shall lie valued by my executors herein- 
. after named, or the survivor of them, and 
I shall be deducted from her one-third propor- 
! lion of the said lands hereinliefore devised to 
! my said three granddaughters, in proportion 
j to th«‘ value which my said executors or the 
I survivor of them shall put upon said first- 
| mentioned land : and in case 1 “hall sell any 
1 or all of said first-mentioned lands, or that 
j after my decease, my said three grandchildren 

shall sell the same, then and in that case 
| the value aforesaid of the said residence and 
i premises, hereinbefore devised to my said 

granddaughter A., shall be deducted from her 
I one-third proportion of the proceeds of the 
1 sales of the said first mentioned land:"—Held, 
i that the above clause did not constitute a 
I hotchpot clause: that the rents of the lands 

devised in severalty were not to be accounted 
, for by A., but that she was only entitled to 
[ I lie same proportion of tin* rents of the land 
! held in common as she was entitled to of the 
j land itself after deducting the value of the 
j land specifically devised to her. 1‘liilliiis v. 
; Y a mood, 21 Ur. (522.

Inconsistent Clauses I'.n eutorg Ih rise 
1 - I'uilure of Issue. | A testator, by the third 

danse of his will, devised a lot of land to a 
j son, " his heirs and assigns for ever," and in 
l the fourth clause stated it to be " my will and 

desire, provided my (said i son shall have no 
j lawful heir or children, that the above mon- 
I tion«‘d tract of land, after bis death, that 
I (the plaintiff) shall have it with all the right 
) and title that my (said) son had to it here-
i tofore." It.v the fifth clause lie gave to his
i wife "the use" of half the lot. "during life ; 

after her «leeense my will is that the same 
shall belong to my (said I son. his heirs and J assigns for ever." The son died after the 

i testator without having had any children : 
Held, that the fifth clause removed from the 
operation of the third and fourth clauses one- 
half of the lot which vested in the son stibjint 

1 to the mother’s life estate, while as to the 
j other half the son had under the third clause
| an estate in fin* simple subject under the
j fourth clause to an executory devise over in 
i favour of the plaintiff, which, in the events 
I which had happened, had taken effect. Judg­

ment below, ."(» <>. R. «527, affirmed. McMil- 
; Inn v. McMillan, 27 A. R. 2(H).

Law Applicable. | Held, upon the facts 
| set out in the judgment in this case, that al­

though a testator's original domicile was in 
Ontario, lie had changed it to the United 

| States, which was his domicile at the time of
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1 : h, and his will therefore must he con-
,1 i niiliiig to the laws of Minnesota, I".

. i,ir as regards all his personal estate, 
hi- real estate there; according to tin*

Manitoba as regarda hi- lands there;
1.. the Ontario lands they devolved mi 

w alors. McConnell v. McConnell, 18
o. it. :i«i.

Lunacy of Testator — Itcnts between 
W ill mill Testator'* Death,.] — The 

: devised a lot of land to his son J., 
tid assigns for ever ;—Held, not- 

the subsequent lunacy of the
nr, that the devisee was not entitled to 

i nf the estate prior to tin decease of 
tor. I tiller \. Miller, 25 Gr. 224.

I I. stator devised to another son another 
d Ids farm, with a direction that the 
roof should he set apart from the

11.. ' will until the son attained the age
■_*I ' . liable him to erect suitable buildings

> n The court, in order to carry out
ii.. imfest intention of the testator, clearly

i , ! in his will, directed an allowance 
i iiiad'' in the son out of the surplus hand- 

r fix the committee to the executors, of 
i • 111:11 to the amount of such rents from

! ..... . the will until the son attained -1 ;
. ted a reference, if necessary, to as- 

ii tlie amount, lb.
Master's Office. | — To avoid expense, 

i 'fin- which arise in the master’s office on 
i ...IMruction of a will should, where prac- 
' .. be left for decision by the court on

i din lions, instead of being brought be­
lle- court by way of appeal from the 
t - report. Scott v. Scott, 18 Gr. till.

Petition. | -The court cannot, on a peti- 
::i of the Act amend tie- law 

ert> and trusts (20 Viet. e. 28), make 
In atioii as to the construction of a will. 

I Williams, 1 Ch. Ch. 372.
« hi i petition to obtain the opinion of the 

"ii the construction of a will, under 20 
\ s. .'ii : Held, that the court could

.■ any "pinion on such a point upon 
and lb-' court declined t" make an 

•axing whether a bill would be proper. 
I < n sm's Will, 111 (lr. 210.

\ alter involving the proper construction 
II cannot be brought up on petition 

I! S. < i. Is77 c. 107, s. 3o. lia relay v. 
/ it: s O. It. 003.

Precatory Trusts. I A testator, by his 
I- an absolute gift <<f all his property 

•'ii''. subject to the payment of debts, 
funeral and testamentary expenses, 

a subsequent clause provided as fol- 
Vnd it is my wish and desire, after 
--■. that my said wife shall make a 

ling the real and jiersonnl estate and 
i i by devised and bequeathed to her 

x '.iid children in such manner as she 
.iiM and equitable :’'--IIeld, affirm- 

1'. U. ôIs. that this did not create a 
x trust, and that the wife took the 
absolutely. |f the entire interest In 

i of the gift i.s given with super- 
\pressing the motive of the gift, 

•'••in expectation that the subject 
i i-lied for the benefit of particular 
but without in terms cutting down 

1 before given, it will not m-xv be 
'limit more, that a trust has been

thereby created. In re Adams and Ken­
sington Vestry. 27 Ch. I». 3514. and In re Hig­
gles. Gregory v. Edmondson, 311 Ch. 1 >. 2Ô3. 
specially referred to and followed. Hank of 
Montreal v. How r, 18 O. It. 22(1.

Right to Purchase. | —The testator gave 
his sons the option of purchasing the shares 
of his daughters in the real estate after mar­
riage or death of the widow for the sum of 
I.iiMi each :—Held, that the fact of the sons 
having, during the lifetime of the widow, 
joined in leases naming all the children, sons 
as well as daughters, as lessors—some of the 
sons being then infants—was not such an act 
as deprived the soils of the right of afterwards 
exercising the option of purchasing the inter­
est of the daughters. I.aiillmr v. Jaekis. 2Ô 
Gr. 2V3.

A testator directed that “in case any one 
of the above nativd three legatees lie able and 
willing to buy the farm, as aforesaid, at the 
price of .84.1 nhi, my executors hereafter named 
shall so sell said farm." Each of the three 
legatees claimed the right to purchase the 
farm: — Held, under these circumstances, that 
the executors were precluded from carrying 
out this direction of the will, and that they 
must sell the estate and divide the proceed* 
between the parties interested, according to 
another provision of the will. Jeffrei/ v. 
Scott. 27 Gr. 314.

The testator was seised of certain lands 
which were subject to incumbrances, and by 
jiis will directed the same to lie sold if his sons 
in succession should not redeem. One of the 
sons. It., to whom the first privilege of re­
deeming was given, availed himself thereof, 
and redeemed the property, which was sub­
ject to certain charges imposed by the will, in 
addition to the incumbrances : — Held, that 
the right to redeem was in effect a right to 
purchase, as the mortgages ami charges creat­
ed by the will amounted to about as much as 
the land was worth ; and that II. had acquired 
a good title free from any claim of his bro­
thers; and, his brothers having instituted pro­
ceedings again .t him claiming an interest in 
the estate, that lie was entitled to recover his 
costs, not out >f tile estate of the testator but 
from the plai it ill's personally. Stevenson V. 
Stevenson, 28 Gr. 232.

Solicitor's Ambiguities. | — Where a 
will, though prepared by a solicitor, was so in 
consistently worded that but little benefit 
could be derited from his labours in constru­
ing it, the coin thought that as liberal an in­
terpretation should be made of the language, 
in order to ascertain the intentions of the 
testator, as if he had been in fact inops con­
ail ii Jlelb.M v. Severs, 24 Gr. 320.

Substitution Will (Jiriny Share of llesi- 
•Inc -Coilieil (Jiriny Syeei/ie Land.]—A testa­
tor gave the residue of his real and personal 
property to his daughter, the lands to Is- held 
by her in fee tail : and in a subsequent part of 
the will added. " | wish and desire that my 
daughter shall make a competent provision 
for ni y niece, Mrs. R, at Hamilton." By a 
codicil on the same day as the will, after mak­
ing alterations in his will, lie added, ** And I 
do hereby devise to my niece, Mrs. R. of 
Hamilton, the lot containing one-fifth of an 
acre fronting on School street, in the town 
of Kingston Held, that the words “ I wish 
uiid desire ” were not precatory merely, but
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directory, and formed a charge upon the resi­
duary estate, and that the devise in the codi­
cil was cumulative, and not substitutional. I 
Italy i. Miller, 1 K. & A. 218.

A testator, after making certain bequests 
to his wife, directed that after her death, his 
executors should sell all his estate, real and 
personal, and after providing for certain pe- ! 
cuniary legacies, should give the legal interest 
<m one fourth of the remaining proceeds of his 
estate to his daughter 1'.. to he paid to her 
yearly during her life, and after her death to 
lie divided among her surviving children. By 
a codicil la1 willed to “ K. and her heirs that : 
share or division of my estate, ns referred to ' 
in a former will, in land composed of the 
north east part of lot 7, concession 3. Mark­
ham." It appeared that the testator had put 
10. in possession of the said fifty acres some 
time before his death and that the said fifty 
acres were about equal to one-fourth of the 
wliole residue of his estate: Held, that tin- 
devise to 10. in the codicil was substitutional 
to her for the bequest to her in the will. 
Held, also, that under the codicil 10. took an 
estate in fee, and not one subject to the inci j 
dents of the original gift in the will. In no 
case of substitutional gifts has it been held 
that the subsequent gift is to go to the parties 
entitled under the subsequent limitation of the 
former gift. The word “heirs” may some­
times mean “ children," both in regard to per­
sonal and real estate, but that meaning will 
only he given to it when it is clear that the 
property was intended to go to the children. 
Scott v. (John. 4 O. It. 457.

Trust Estate. | Where a testator held 
certain lands as a trustee, to secure a debt ! 
due him. and devised the residue of his prop- | 
erty to his executors, except such parts there­
of as might at his decease be vested in him 
upon any trusts or by way «if mortgage, ami 
then, by a subsequent devise, all the residue 
of his estate, real and personal, to ,T. M. 
(whom he also appointed one of his execu­
tors!. and his heirs absolutely: Held, that 
under the second devise the legal estate In 
the property lu-hl in trust passed to J. M. 
Held, also, that J. M. and the executors could 
by their deed pass all the legal and equitable 
interest in the trust estate sold, ltc Charles,
4 VU. Ch. 1».

Valuation—Successive IiigM to Tiller - 
Legacies Trutt.] A testator, who died in 
1834, devised certain lands to his wife for 
life, and after her death to his "children, 
sons and daughters, their heirs and assigns
for ever: to I......iually divided among them,
to share and share alike, after the said 
premises shall have been valued or appraised 
by two respectable and disinterested persons 
to he chosen by my executors hereinafter 
named, and after such valuation I give, and 
it is my desire that the preference of the 
aforesaid premises shall be to the eldest of 
my sons, and should he not wish to take it. 
then to the next eldest, and so on until the 
youngest for it is my most sincere desire 
that th" paternal farm shall not lie sold to 
any strangers—that after the valuation of 
the said premises, whomsoever of my sons 
who takes the possession shall and will well 
and truly pay to all m.v children their re­
spective shares, to commence one year after 
my decease, and so on until they are all paid, 
beginning with the eldest and finishing with 
the youngest . . . And whoever of my

sons which will possess the farm aforesaid 
or paternal farm, shall or will pay or cause 
to be paid to each of his sisters which are 
now living the full sum of £25 currency, in 
good and merchantable produce.” After milk­
ing certain other specific devises and bequests 
the will concluded, “ I do hereby give full 
power and authority to my executors herein­
after named to con ey, execute any deed or 
other necessary writings, for giving or grunt­
ing any lands to my sons which 1 have here­
tofore mentioned.” It.v a codicil to the will 
the testator bequeathed to each of his daugh­
ters who should he living at his^decease, and 
to a grandchild, the sum of £7.1 to he paid 
before the general division should take nhv-e 
lietween all his children as stated in the will. 
The testator named his wife and his son I,., 
exec utrix and executor to his will. The widow 
died in 183!), and in the autumn of that year 
L. nominated two persons to appraise the 
hind, and in compliance with such direction 
a valuation was then made, and one of the 
sons (A.) having accepted the offer of the 
land as directed by the will, immediately 
thereupon agreed to si'll, and did sell the 
same to L. and another brother, who sub­
sequently assigned or released his interest to 
I,., and L. in the spring of 1840 went into 
possession, paid most, if not all his brothers 
and sisters their shares, and remained in 
undisturbed possession until 1874, when he 
sold and conveyed to C., who, in 1875, filed 
a petition for the purpose of quieting his 
title under the Act : Held, that the act - 
ance by A. of the land according to the pro­
visions" of the will must be considered as 
a purchase by him under the scheme detailed 
•in th«- will, and that it was not nominal and 
his brothers substituted for him. (2) That 
the direction to convert the real estate did 
not give the land the character of personalty 
till actually turned into money, and that the 
effect of the will was to create an express trust 
of the proceeds for the legatees. (3) That 
even if the effect of the will was to consti­
tute the son taking the land all express trus­
tee thereof for the brothers and sisters, the 
conduct of the beneficiaries in lying by so 
many years, receiving payment from the bro­
ther. and in other ways recognizing his right 
to the estate, and allowing him without ob- 
jection to deal with it, was such as to pre­
clude them from now asserting any claim, 
even although the Statute of Limitations did 
not apply : but that. <4) the facts stated 
shewed an actual sale by A. to his brothers 
in 183U: and then the Statute of Limitations 
began to run. (5) That the power of appoint­
ing persons to value the estate given by the 
will to the executors was not an arbitrary 
power depending on personal confidence, and 
that it was properly exercised by the sur­
viving executor, (til That the legacies given 
by the codicil did not form a charge upon the 
lands; and. (7) that the circumstam-es were 
such as warranted the court in quieting th'1 
title under the Act. without requiring the 
applicant to file a bill for the purpose of 
litigating the matters in question or obtain­
ing the opinion of the jury thereon. Qua-re, 
in whom did the legal estate vest under the 
will? Semble, that it did not pass to all 
the children. In proceeding to quiet the title 
tlie evidence established that in 1850 L. made 
a conveyance to one of his brothers of cer­
tain land, not that in question here, m 
which he described himself as surviving exe­
cutor and trustee of his late father, as he 

I was in fact :—Held, that this was not sum-
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i rentier him liable ns trustee for tin*
: his brothers and sisters, and
liming under them—and he could not 

. . i. w lie considered a tustee of the
l. : hi his brothers and sisters ; and that

ihsenee of any proof of fraud the court 
: t, after so great a lapse of time, 

n;. up the family arrangements on the 
I h! tiien*^ inadequacy of value. He

Vendor anti Purchaser.|- In an nppli- 
der ti '' Vendors and Purchasers 

A . U. S. t ». e. 101». it is only necessary that 
parties should he represented who 

i I"- parties in a suit for specific per- 
with a reference as to title. Un 

application the court will construe 
I or other instrument on which the 

. r iiii.kvs his title. In re Luton Estate. 
7 1\ It. ill Hi.

Ti rule which authorizes the payment out 
ni iin' i -late ,if the costs of all parties in­
ter -i'll in obtaining the construction of a 

i oi apply i" a case where a pur- 
i refuses to complete his purchase of 

a person claiming title under such 
\\ ! 11. In -lull a case the purchaser, if the 

.■ai i- decided against him, will, as in 
.h > i a ses, liave lo pay the costa of the

m. . iimi necessary for obtaining the decision
• "iirt upon the question of title, tint it It

V. Promises to Devise.

Adopted Child—Specific l,crfonnancc.]
A -l'i'iiient to make a will in favour of 

;'d child may he enforced against the 
1 i *'| i resell ta l i ves of the obligor. Itob- 

< rt . Hall. 1 O. It. 388.

Advancement. 1 -The evidence of acts or 
i "ii- of a father to n hut the presump- 

nl\ aneement must Le of those made 
•' itly to or contemporaneously with 

; h in-action : or else immediately after it. 
n cfl'eet to form part of the tratisac- 

l it the subsequent arts and declnrn- 
i a son can !><• used against him and

I liming under him by the father, where 
nothing shewing the intention of the 

1 at the time of the transaction, suffi- 
i" counteract the effect of those de- 

Hirdsill v. Johnson, 24 (Jr. 202. 
i itor devised to his grandson A., an 
thirty acres, part of his farm, and 

i limier thereof he devised to his eldest 
'h*- lather of A. By the evidence of 

r it was shewn that on A. coming 
v agreement between them, his father 

1 i" him fifty acres of equally vnlu- 
I in lieu of tin* portion devised to 

" father at the time saying that he 
hargo him with the difference in value 

"Lance; and that it was supposed by 
i.es that no conveyance from A. to 

'h'*r was necessary, ns he being the 
iw of the testator, all that was ne- 
was to destroy the will, which was 

1 P tn the time of his death A. never 
y claim to the thirty acres ; on the 

• it xxas proved that on several oc- 
lie admitted the fact of the exchange : 
under the circumstances stated, suffi-

red to shew that the conveyance to 
i hc.-n by way of an exchange of lands, 
V"I . IV. ii—242—18

and not ns an advancement by the father to 
his son. lb.

Bond not to Alter Will. | The defen­
dant gave to the plaintiff a Loud conditioned 
not to alter his will, by which, as recited in 
the bond, he had devised to the plaintiff cer­
tain land. He afterwards sold and conveyed 
the land to one c. : Held, that the condi­
tion was broken. McCormick v. McHae, 11 
U. C. It. 187.

Liability Incurred on Faith of 
Promise Corroboration. | The testator, 
father of the plaintiff's wife, suggested to 
him to purchase a lot of land which was sub­
ject to a mortgage, saying that if lie would do 
so and have the property conveyed to his 
(plaintiff's) wife he would pay off the in­
cumbrance. The plaintiff in consequence 
made the purchase, and had the property 
conveyed ns suggested, hut the testator re­
fused to pay the mortgage, and the plaintiff 
was compelled to pay it himself. The testator 
subsequently expressed his regret at having 
thus acted, and promised the plaintiff that 
he would do liettor for them ; that he would' 
pay plaintiff $150 a year for ten years, and 
bequeath to his wife $1,000. By the will, 
however, only $100 was left to her, and the 
plaintiff instituted the present suit against 
the representative of his father in-law to 
enforce such second agreement or for pay­
ment of damages by reason of the breach 
thereof. 'I In. only direct exidence mis that 
of the plaintiff. At the hearing there were 
produced two receipts signed by the daugh­
ter for $200 and $200. respectively, ex­
pressed to he on account of money left her 
by her father’s will ; and tin* witnesses swore 
that the testator had told them that lie had 
agreed to pay for the place if the plaintiff 
would take out the deed in the wife's name, 
and that lie was making the payments as the 
plaintiff had so taken the deed:— Held, that
there was sufficient corroboration <>i ti..... . i
deuce of the plaintiff ns required by It. S. (». 
1877 c. 02. and that the second agreement 
or promise by the testator was not voluntary, 
tin* former promise, even if barred by the 
statute, being a sufficient consideration, as 
well as a conveyance to the daughter made in 
pursuance of it ; and a decree was made for 
payment of the legacy of $1.000, less the two 
sums of $200 and $20". with interest from 
one year after the death of the testator on 
the balance. IIallnun v. Moon. 28 (Jr. 311).

Promise Acted upon by Promisee, i
The owner of property may make a repre­
sentation in respect of giving the same so 
as to form a contract sufficient to hind him 
to carry it out, although the representa­
tion is, that the property is to he given by 
a revocable instrument : and the more so, 
if in consequence of the representation the 
person to whom it is made changes his con­
dition. Where, therefore, a father wrote to 
his son stating that lie had devised to him 
certain portions of his real estate, and ex­
pressed a wish for his son to leave his then 
residence and settle beside the father, and 
that if lie did so he would leave the land 
to the son at his death, and his son acting 
upon this, left his residence and went to live 
beside hie father : Held, that from that time 
the will was no longer revocable. Fitzgerald 
v. Fitzgerald, 20 Gr. 410.

Remuneration for Maintenance
Implied Fromisc—Annual Fnymcnts.] — The
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plaintiff sought to recover front the execu­
tors of the will of a deceased person the 
whole of his estate, upon the strength of 
an oral agreement which she alleged was 
made between her and the deceased. Her 
evidence was that lie said: "You give me a 
home as long as 1 live, and when 1 die you 
have wlmt is left;” to which she answered 
"'all right:" and he then said. " That is an 
agreement.” The same story was repeated by 
the daughter and son-in-law of the plaintiff, 
who said they were present when the agree­
ment was made. Two other witnesses swore 
that the deceased told them that he had 
agreed to leave the plaintiff his property 
when lie died, lie was maintained by her 
for eight years after the alleged agreement 
was made, hut made his will in favour of 
other |H‘rsons : Held, that, apart from the 
Statute of Frauds, the evidence was not 
such as the court could act upon by de­
creeing specific performance of the alleged 
agreement in substitution of the actual will 
of the deceased, duly executed, and admitted 
to probate without objection from the plain- 
nil or aitj one else. Much an agreement must 
be supported bj evidence leaving upon the 
mind of the court as little doubt as if a 
properly executed will bad lieen produced 
and proved before it. Held, however, that 
the plaintiff was entitled, under the circum­
stances, to remuneration for the board, lodg­
ing. and care of the deceased for six years, 
as upon an implied promise to pay a reason­
able sum per annum. Much a promise was 
not a special promise to pay at death, and 
did not give the plaintiff" a right to recover 
more than six years’ arrears. ( ions v. Cleary, 
”1) O. It. 542.

Specific Performance — Uncertainly — 
Impliiil Conti in i. ]- Where a contract on the 
part of a testator, founded upon a valuable 
and sufficient consideration, that lie will leave 
by his will to the other contracting party a 
sum of money as a legacy, is clearly made 
out, the representatives of the testator may 
he compelled to make good his obligation, llut 
where the testator, the grandfather of the 
plaintiff, promising to make the same provi­
sion for her by will as lie should make for 
bis own daughters, took her from the home 
of her parents at the age of twelve, adopted 
her, ami maintained her, while she worked for 
him. for nine years, but, although he made his 
daughters residuary devisees, left the plain­
tiff nothing by his will, and paid her nothing 
for her services, and she sued his executors 
for specific performance of the contract or 
promise and in the alternative for wages:- - 
lli ld. that the case did not fall within the 
rule, the promise made and the consideration 
for it being both of too uncertain a character 
to enable the plaintiff to come to court for 
specific performance; but that the circum­
stances gave rise to an implied contract for 
the payment of wages, and took the case out 
of the ordinary rule that children are not to 
look for wages from their parents, or those in 
loco parentis, in the absent..... . special con­
tract. whilst they form part of the household. 
Walker v. Haughtier, 18 (). It. 448.

S„ n girl of fourteen, lived with her grand­
father. who promised her that if she would 
remain with him until lie died, or until she 
was married, he would provide for her by his 
will as amply as for his daughters. She 
lived with him until she was twenty-five, when 
she ma fried. The grandfather died shortly

after, leaving her by his will a much smaller 
sum than his daughters received, and she 
brought an action against the executor# for 
specific performance of the agreement to pro 
vide for her as amply as for his daughters, 
or, in the alternative, for payment for her ser­
vice# during the eleven years. On the trial 
of the action it was proved that S., while fil­
ing with her grandfather, had performed stick 
services as tending cuttle, doing field work, 
managing a reaping machine, and breaking 
in and driving wild and ungovernable horse* ;

Held, that the alleged agreement to pro 
vide for S. by will was not one of which the 
court could decree specific |srforinunce, but 
held, further, that S. was entitled to remuner­
ation for her services, and ÿl.UUU was not too 
null'll to allow her. AteUuyaa v. Smith. 21 
S. C. 1(. 2ti3. See «S’. sub nom. Smith \ 
AleCuyun, 21 A. It. 542.

M., on his father's death at the age of three 
years, lient to live with his grandfather, NY., 
u ho sent him to school until he was sixteen 
years old, and then took him into his store, 
where he continued as the sole clerk for eight 
"i- nine years, when W. died, and M, died a 
few days later. Hotli having died intestate 
the administratrix of M.'s estate brought an 
action against the representatives of NY. for 
the value of such services rendered by M. and 
on the trial there was evidence of statements 
made by NY. during the time of such service 
to the effect that if he (NY.) died without 
having made a will, M. would have good 
wages, and if lie made a will, he would leave 
the business and some other property to ,M. :
- Held, that there was sufficient evidence of 
an agreement between NY. and M., that the 
sendees of the latter were not to be gratuitous 
hut were to he remunerated by payment of 
wages or a gilt by will to overcome the pre- 
sumpt.on to the contrary arising from the 
fact that NY. stood in loco parentis towards 
M. There having been no gift by will, the 
estate of NY. was therefore liable for the value 
of tne services as estimated hv the jttrv. Me 
Hagan i. Smith. 21 S. ('. II. 2t!3, followed. 
Murdoch v. U eut, 24 S. t '. 1{. 305.

Statute of Frauds Execution of Will— 
Working I'aitn.('., the plaintiff, alleged 
that A. his father, being the owner of 
certain land, induced him to abstain from 
enforcing a certain claim, and also to work 
on the land, by representing that lie would 
devise the land to him. which lie afterwards 
represented that he had done ; and A. C. he 
iug dead, U. C. now claimed the land as 
against one to whom A. C. had devised it 
h.v a later will, revoking the former one. Tin- 
execution of the former will was proved as 
alleged: Held, that this was not such part 
performance as to take the case out of the 
Statute of Frauds, for the execution of the 
former will was the act of the person win»- 
estate it was sought to charge, and not of 
the person seeking to enforce the contract, 
and, moreover, did not import a contract, but 
only indicated a benevolent intention dis­
played by the testator in the execution of an 
instrument essentially of a revocable nature, 
tjua-re, whether if it had been proved, which 
it had not, that A. C. had, by his representa­
tions that he had devised the land to C. V , 
induced him to forego his claim, and to work 
on the land as alleged, this would have entitled 
C. C. to succeed. Campbell v. McKcrricher, 
li O. R. 85.
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VI. Proof of Wills.

Affidavits.]—On -the investigation of title 
vi-mlor and vendee, under the ordin- 

,, lion of tin- court, affidavits are 
.... ! iv some purposes. Where, how- 

illiilavii was offered to prove the 
! a will, which had been proven in a 
i*i■ ..iiirt in New York, but had never 

red "i- proved in Ontario, and
i -nine reason for apprehending that 

listed no legal means of proof of the
til., purchaser, should he be compelled 

t (lie title, the affidavit was held in- 
• :11 evidence. Hradu v. Walls, 17 (ir.

Certified Copy.]—The probate produced 
i : I'lnorandum at the foot thereof, name- 
\ ! W. <1., deputy registrar.” and at 

11 e last page tod annexed thereto 
,t i rrtilicate properly stamped with the 

tin court, and duly signed and certi- 
i he probate being a true copy of the 

Held, that the prohate produced was 
> -i.iinped with the seal of the surrogate 

r.mting the same, within the meaning 
-t.itute, and was therefore primft facie 

. nt. Ih hart v. Dehart, 20 C. P. 489.

Copy of Probate—Admission in Plead- 
la h notion for the recovery of land, 

lintiffs claimed title under a deed from 
.. I.tors of one K., hut the only evi- 
"f the will produced by them was the 

• i1 • probate from the registry office,
• in- affidavit of verification attached:— 

; this was not proper evidence of 
Tin- plaintiffs, however, sought to 

i-i their ease by reference to a certain
.U the defendant's pleading, In

In-ides denying their right to re-
■ herself also claimed title under a 

fr I the executors of S. :—Held, that
iid not take that part of the pleading 

ited their purpose and reject the 
li nt they could not use a scrap of it 

"in tlte insufficiency of their own evi- 
Itaitnr v. McKay, 17 O. H. 502.

Date.| The fact that a will bears date 
x-.irs before action is not alone suffi- 

. I r all circumstances to prove that 
Hie real age of the writing, even

- from the proper custody: but some 
i he given of a concurrent posses-

pmperty consistent with it. or of 
• me of the will for thirty years. 

> reus v. dement. U U. C. It. (150.

English Probate.]—The words “Her 
i !• —sessions out of Upper Canada,"

- \ iet. e. 19, s. 5. (('. S. U. C. C. 
include England:—Held, there-

the probate of a will executed there, 
-"al of the prerogative court of 

ii">. was properly received in evi- 
1 “Itman v. Drown, 10 U. C. H. 133.

E. . <-nce of Death. |—Where a probate 
- xidetiee under C. 8. V. C. c. 10.

• of tii" testator’s death ns well
■ will. Davis v. VanSonnan, 30

I . « . It. 137.

er Canadian Will.]—A will devis- 
’ d in Upper Canada having been made 

Canada, where testatrix lived, and 
i> proved and enrolled among the 

n the court of King's bench, and

I copies thereof directed to he given to the 
parties legally entitled thereto: -Held, that 
an office copy of such will, duly certified. &c„ 
was equivalent to letters probate in Upper 
Canada, and could he registered as such.

| Patulo v. Boyington, 4 C. 1*. 125.

Memorial.] -In ejectment it was proved 
that defendant bail the will, on which plain­
tiffs* title depended, in his possession when 
it was last seen, and that notice to pro- 

i dure it and a subpuma duces tecum had 
been served upon him. Defendant nut hav­
ing produced it, the registrar of the county 
produced a memorial of it, which was proved 
by one of the witnesses thereto, who also 
swore that he saw one McA. draw the will, 
and the latter swore that the memorial was 
a true copy of the will, which had been exe- 

! cuted in his presence and that of another:
| —Held, that this evidence was properly ad­

mitted. Hamilton v. Light body, 21 C. 1‘.
I 12U.

-See, also, lluyball v. Shephard, 25 U. C. 
R. 530.

In ejectment, in proof of the existence of 
a will, one II. swore that lie saw the will, 
giving an explicit statement of its contents, 
and it also appeared that the devisees, of 
whom the heir-at-law was one, all submitted 
to and acted upon it:—Held, sufficient evi­
dence of the existence of the will. Held, also, 
that the will was sufficiently proved by the 
execution and registry by the heir-at-law of 
a memorial of the will, it being a declaration 
against his proprietary interest, and he be­
ing dead at the time of the trial. Semble, 
it was, on this ground, good primary evidence, 
not only against the heir-at-luxv and those 
claiming under him. hut against third parties. 
Droicn v. Morrow, 43 U. C. 11. 431».

A registered memorial twenty years old of 
a will executed by a devisee when posses­
sion of the land has been consistent with the 
registered title, is good evidence of the de­
vise therein contained, (lough v. McBride, 
10 C- I’. 10(1. specially referred to. McDonald 
v. McDougall, 10 U. It. 401.

Notice.]—A notice, under C. S. U. C. 
c. 32, s. 9. of the intention to use the pro­
bate of D.’s will was served ten days before 
the actual day of trial, though not before the 
commission day of the assize: but a similar 
notice for the preceding assizes was admitted 
to have been served in time:—Semble, that 
the first named notice was served in time, 
but that the plaintiff could avail himself of the 
other notice, for such a notice for one as­
size need not be repeated. Held, that the 
fact of the last named notice stating the 
copy of probate to be stamped with the seal 
of the surrogate of Ontario instead of the 
county of York, did not invalidate it. De­
hart v. Dehart, 20 C. 1*. 4SI).

Where probate of a will is produced nt 
the hearing, in pursuance of notice served un­
der 22 Viet. c. 93, and the opposite party does 
not serve notice of an intention to dispute 
the validity of the alleged devise, the probate 
will be sufficient evidence of such will and 
of its validity and contents; but if the notice 
to dispute has been served, and the will does 
not appear to be duly executed, the court 
will give liberty to adduce further evidence, 
by affidavit or otherwise, to shew that the 

i several requisites of 4 Wm. IV. c. 1, ns to
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lliv execution of wills, have boon duly com­
plied with. Stewart v. Lees, *J4 (ir. 43.'$.

Proof of Loss. | It appeared tlint span'll 
for lIn- will was made in tin1 office in which 
il would haw boon had it boon nd- 
mil|i-(l In vrohalc: in the different rég­
is! ry ollices of I In- counties in which the 
several parcels of land, of which the tes- 
tatur died seised, were .situate: among the 
papers of the owners of the several par­
rel-: aiming tin- pa|mts of Hie only executor 
of three named in Hie will who could be 
found: among the papers of the draftsman of 
the will, and amollit those of several of the 
devise,-. Held, suHicient to let in secondary 
evidence oi the will. Held, also, that plain­
tiff'- case was within s. 3<i. r. .11. It. S. <>.. 
1*77, under which they had served notice. 
Ilnurn v. Morrow, 13 U. V. It. 43(1.

Second Trial.] A notice of intention to 
giw a probate in evidence as proof of the 
will under I". S. I". ('. c. 33, s. If. is available 
at any trial of the cause, and not merely at 
the first trial after the giving of the notice. 
Wilson v. Baird, 19 P. 98.

VII. IIkoistuation or Wills.

Beneficial Interest.! A will disposed of 
the bénéficia| interest in land, lint left the 
legal estate to descend to the heir:- llehl, 
tli:,i lapse of time falling short of the statu­
tory liar, was no defence by a purchaser from 
ilie hen- at-ln" . Smith v. Itonnishil, 13 (ir.

Change in Description.I It is no oh-
j, «• i inn to holding lot 32 to pass under a will, 
instead of lot 39. mentioned in it by mistake, 
that the registration oT such a will thus 
changed in ils most material contents, can 
all ud no informal ion on its face as to the 
l nais affected 11v it. Dor il. Loirru v. Grant, 
7 1. C. It. 13.1.

Destruction of Will Inrvitahlr Difli- 
eii/.'iz A - tin . | -The widow kept possession 
of the will for eleven months after the death 
of the testator, when she hurtled it for the 
purpose of enabling her to borrow money on 
the property devised, and she subsequently 
sold her interest under the will- an estate 
for life -and the only child professed to con- 
\ey. as heir at-lnw. to one It., who created a 
mortgage, under which the property was sold 
I,, I»., a bonft fide purchaser without notice, 
who afterwards agreed to sell to It. for the 
a mount of his purchase money, interest and 
costs: Held, that there was not any such 
in»» iialiV difficulty as jitVoidcd a reason for the 
will not being registered within twelve months 
after the death of the testator, and that there­
fore 11, was entitled to the protection of the 
regi-try laws i It. S. n. 1*77 c. Ill, s. 7.1).
as against the infant devisees; but it appear­
ing that I!, had notice of the will when he 
purchased from the widow and heir-at-law, 
the court declared the infants entitled to re­
deem. I»V Ila vin, 37 (Ir. 199.

Failure to Register. | —Semble, that a 
will i< sufficient to give an estate, although 
not registered under 35 (loo. II. c. 5. Doc 
• l. Link v. Atistmw, Tay. 800.

Inevitable Difficulty Votice.]—By the 
will the plaintiffs were to come into posses­

sion when they should become of the age of 
twenty-one years, not being less than twelve 
years from the date of the testator’s death, 
and they were infants of tender years at the 
time when, after the deatli of II. O'X.. the 
defendant A. O'X.. their father and guardian, 
agreed with the other heirs-at law for the pur­
chase of their shares, on the assumption that 
II. O'X. hail died intestate, ami obtained con­
veyances from them. A. O'X. and the other 
heirs-at la\ were at this time aware of the 
fuels in regard to both the wills, and won* 
also aware that, after probate of the will of 
the 33rd April bail been refused, it was the 
opinion of the solicitor for the estate that the 
will of the 17th April was properly executed 
and that prolmto might be obtained: -Held, 
that the plaintiffs' rights were not defeated or 
prejudiced by the agreement and conveyances 
referred to: nor were the plaintiffs* rights de­
feated by the registration of the conveyances 
to A. O'X. and his assignment and mortgage 
to (). : for A. O'X. had actual notice and 
knowledge of the plaintiffs’ rights: and that 
the plaintiffs, who were not guilty of any 
wilful neglect or default, were prevented from 
registering the will by " inevitable difficulty " 
or “impediment" within tin- meaning of R. 
S. (>. 1*77 e. Ill, s. 75. O'\rill v. Owen, 17 
O. it. 535.

Infancy.]—Infancy is not an inevitable 
difficulty within s. 15 of the Registry Act, 35 
Geo. II. c. 5, so as to preclude the necessity 
of an infant devisee registering the will with­
in six months, to avoid a conveyance by the 
heir-at-lnw. Mcl.tod v. Truin'. 5 O. S. 45.1. 
Approved of in AlamU vilh■ \. Mclioll, 10 V. 
C. R. UU0.

Person Dying Abroad.)—By the Re_'i- 
try Art, 35 (ico. HI. r. 5, s. 15. the devisee 
claiming under a will made abroad, and where 
there had been no "inevitable difficulty" in 
the way of registering, was not allowed six 
months to register the will. Quicre, as to 
effect of that Act in registering the wills of 
persons dying abroad. Do i </. Eberts v. Il 'il- 
non, 1 V. C. It. 38ti.

Purchaser for Value.] A person who 
purchases land from the heir with notice of 
the terms of the will, but under an erroneous 
supposition that, according to the true con­
st ruction of the terms, the land was not af­
fected by it, cannot set up, as against claim­
ants under the will, the defence of a pur­
chaser for value without notice. Smith v. 
Donnisteel, 13 Ur. 39.

Time.] -By 9 Viet. c. 34, nil devisees with­
out exception were allowed twelve months to 
register the will. Doc </. Eberts v. Wilson. 4 
V. C. It. 38(1.

Title not Registered -Bond Fide Tun 
chaser.J- Vuder 9 Viet. c. 34, the objection 
that the will was not registered within six 
months after the death of testatrix, nor pre­
vious to a conveyance by the heir-at-law. is 
not valid, when the grantee in such convey­
ance is not a bonft tide purchaser for value, 
nor where, when the will was made, the title 
xvns not a registered title. Doe d. Ellin v. 
McGill, 8 V. V. R. 334.

VIII. Revocation and Revival. 
Codicil—Appointing Xctc Executor.]—A. 

made his will in 1843, and in 184(1 added a
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. •ri'ly appointing a now exocut or “ of 
i will.-' a< written above Held, that 
h 1 was a continuation not a revocation 
u ill. wliicli must In- considered as made 

iivd in 1X4:5. Doe d. linker v. Clark, 
- It. 44.

. . i> bv a codicil dated the -1st July.
i \I'M >sed to lie a codicil to bis will of 

17 July, issfj. the testator confirmed the 
and ii appeared that the said will 

i'd not merely of the document of the 
1 xxi». but also of an intermediate 

r ".king a particular liequest therein : 
lb Id. that, though a reference simply to 

"f the earlier document was not suffi- 
ii-elf to restrict the confirmation to 

I'.u lii iilar document, yet other words and 
. .iicircumstances could and did con­
ic Ii an intention with reasonable eer- 
. and accordingly the will of the 17th 

i .a. ..Her coniirmaiion. was no longer 
I by the partial revocation made by 

liate codicil. McLeod v. MeXab. 
: 171.

Tii" v stator made a will on the 14th May, 
IVhi, disposing of all his estate, giving to cer- 

’iilies specific proportions of the resi- 
: i aming three jiersons executors, in 

.1 ..ni. IN'.II. he made another will revoking
ii- wills and making a number of 

e deiiscs and bequests, but leaving a 
• -.due undisposed of. In March, 1801,

....... cut' -l a codicil, in which, after stating
I will and devise that the following Is; 

a- a codicil to my will of the 14th day
I v v." I c revoked the appointment of 
ila- named executors in that will “to

•of the executors of this my will.’’ and 
"..■I appointed another person " with 

p"wers and duties . . . in my said
ired." The attestation clause stated 
"as s'gned, &<•., by the testator "as 

il to his last will and testament — 
iaat there was shown in this codicil an 

io re\ive the revoked will within the 
- of s. -4 of the Wills Act, U. S. O. 

I"!*. Held, also, that the will so re- 
i i' "k effect as at the date of the codicil, 

at. for the purpose of deciding as to 
Tidily of the charitable bequests, it 

treated as if executed at that date. 
Murray, 13 Ü. It. 750, and cases

II class, where the codicil in question 
' an existing will, distinguished. Pur- 
lltI'nin, 20 A. 11. 535. Reversed by

I • court. 1*3 S. C. It. 101. xiib nom. 
‘"•Il v. I‘urct'll. See the next case.

I nient ion lo Itc vice—lie fermée to 
•I of Executor.] — ,\ will which 

nocked cannot, since the passing of 
' i" Wills Act. R. S. O. 1SN7 c. 100. 

I'.v a codicil, unless the intention to 
i appears on the face of the codicil, 

express words referring to the will 
•"d and importing such Intention, or 

•-ition of the testator’s property in- 
1 with any other intention, or by 
I; " -.us conveying to the mind of the 
ili reasonable certainty, the existence 

■11 ion in question. A reference in 
i the date of the revoked will, and 

’ al of an executor named therein and 
• ii "f another in his place, will not 

Mitedoiull v. Purcell, Cleary v. 
23 S. (’. R. 101.

|--------- Revocation of liequest.] -A testa­
trix by the third clause of her will bequeathed 

I to S. the interest on the sum of $3,00(1 for 
life, and after his death directed the $3.000 

j to lie divided among his children, and by a 
| subsequent clause she directed her executors 
i to deduct out of the $3.000 all payments made 
! to S. after the date of the will, i’y a codicil 
i she directed that the bequest number three, 
I bequeathing to S. the interest on .<3,(l0(i. be 
1 revoked, and in lieu thereof the sum of S5O0 
I be paid to him. or his heirs, and that the di- 
I reel ion us to payments made after the date of 

the will should apply thereto:- Held, that 
j the effect of the codicil was to revoke the 

whole of the third clause. Eduards v. Find­
lay, 25 O. R. 480.

Dealings with Property Devised. |
A. devised to 11., his son, a certain parcel of 
land not loss than sixty acres, nor to exceed 
1(M), bounded, Jfcc., giving a description not 
sufficiently precise p, mark out any certain 
piece of land, liy a deed some years after­
wards, for a consideration of £50. lie bar­
gained and sold to It. eighty acres of the same 
lots of land under a description which would 
include at least sixty acres of that which had 
been devised to 1». : -Held, that the deed re­
voked the devise to It., who could hold only 
what the deed covered, hoe d. Marsh v. 
Scarborough, 5 U. C. R. 4DU.

One S. died in 18(17. leaving his next of kin, 
who. believing that S. died intestate, obtained 
administration, (i. afterwards found an agree­
ment and will under seal of S. in the same 
paper, in the possession of F., the only witness 
to the execution, lty it S. agreed to convey 
part of a lot of land to (i. on certain condi­
tions. S. owned at the date of the paper the 
other half of the same lot. and also some 
personalty, lty this paper, in case the con­
ditions were performed, S. devised all his real 
and personal estate to (1. and his heirs. Some 
years after the date of the paper. S. conveyed 
the other half of the lot to (1.. and took a 
mortgage for part of the purchase money: 
Held, that this paper waa a « in at d i "i a
deed, anil therefore was revocable, lint al­
though the subsequent conveyance to (1. and 
reconveyance by mortgage to S. might revoke 
pro tanto the will relating to the n-alt.v vet 
it would not as to the personalty. Held, also.
that it wan a good will of the | r onaltv, not 
withstanding it devised real estate and there 
was only one witness to its execution. Held, 
also, that the letters of administration must 
be brought in and cancelled, and the paper 
admitted to probate. In re Snider, 5 C. L. J. 
101.

A testator devised 200 acres to one of his 
sons, a minor, and the remainder i lot» acresi 
to testator's wife. The husband and wife 
afterwards agreed to live apart; that her loo 
acres should be given to her at once : and 
that, in consideration of this, she should re­
lease her dower in the rest of his land. To 
effect this object, both joined in a deed of the 
300 acres to a trustee ; the trustee conveyed to 
the wife her 100 acres, and declared that he 
held the rest in trust to convey as the grantor 
should appoint :-—Held, that the deed operated 
as a revocation of the will in equity, as well 
as at law. Louyhcad v. Knott, 15 (ir. 34.

A testator devised all his estate, real and 
personal, to his wife. He was the lessee, with



7703 WILL. 7704

n right of purchase. of certain land» on which 
In» nf ter wards paid the ha lance of purchase 
money ami obtained a conveyance thereof:— 
Held," that the subsequent acquisition of the 
fee was not a revocation of the devise, and 
that the widow was lienefirially entitled to the 
land mi purchased: hut that the legal estate 
therein had passed to the heirs ut-laxv. *S'ia- 
vluir v. lirotcn, 17 (ir. 333.

A testator devised his real estate and per­
sonal pii'pcrty to two persons. Afterwards he 
contracted to sell a portion of the real estate, 
but the contract was never carried out. and, 
after his decease in October, 1st VJ. the parties 
interested under the contract agreed to re­
scind the same, which was done accordingly:

Held, that the contract operated in equity 
as a revocation of I lie will as regarded the 
Is'iieticial interest in the real estate : that the 
interest in the contract passed to the legatees 
under the residuary clause; that the devisees 
being also legatees of the personal estate were 
entitled to the land, and that it did not im 
to ilie heirs-at law. /imm v. Itoas, 20 Hr. 203.

Destruction Mirth of Chihl. | Held, un­
der ,'!2 Viet. c. S, that a will is not re­
voked by destruction by the direction of the 
testator, unless I lie destruction take place in 
his presence. (21 The birth of a child alter 
the making of a will docs not revoke the will. 
/,*« V -/„|/. ti V. It. 272.

Partial Destruction.] — See U'St ill v.
On « a. 17 U. It. 525.

Subsequent Agreement with De­
visee. | The testator by his will, made In 
July. IS77. devised to his son <»., certain nail 
estate and brewery, expressing that “ this de- 
\ ise be accepted li> and to lie in full discharge 
of any and every claim lie shall have against 
my estate at the time of my decease." In a 
subsequent danse, " L." the testator declared 
that in the event of sidling lands specifically 
devised, tile proceeds were to lie substituted 
for the lands by charging the proceed* against 
the real estate of the testator. The testator 
was indebted to H. in the sum of $.‘H>,1 Jti.Mti, 
and on the Mb of Octolicr. 1870. the parties 
met and agreed that the testator should sell 
part of the lands devised to him, including the 
brew cry. to O. for Sj»27.'tMItt, and the brewery 
plant for ÿti,!iS7.20. which was credited on 
tl.'s claim against the testator ti. subse­
quently. under clause " L " claimed against 
the estate of the testator payment of the 
amount for which the brewery premises and 
plant were sold, he swearing that he was 
ignorant of the contents of the will. There­
upon the plaint in s. two of the executors and 
trustees, instituted proceedings seeking to 
obtain a construction ,,f the will : Held, that 
the agreement entered into between the father 
aid son superseded the devise to the son. 
An In r v. Sirrrn, h A. It. 72."*. Reversed by 
the supreme court, Cumula’ Dig. 875.

Subsequent Invalid Will.] -Section 5 
of the Wills Act of 1st is, which provides that 
no will shall lie revoked otherwise than by 
" another will or codicil executed according to 
law. or by some writing declaring an intention 
to revoke the same, ami executed in the man­
ner in which a will is by law required to be 
executed." means a will, codicil or other 
writing executed with the same formalities as 
are required in the case of the will or codicil

which it purports to revoke. See It. S O. 
1877 c. l(Hi. s. 22. In rc Murker T nisi a, 20 
Hr. 380.

Where a testatrix, having duly made and 
published her will, subsequently executed a 
testamentary paper, not, however, so ns to 
pass real estate : Held, that the disposition 
of personalty made thereby was substituted 
for the disposition made of it by the will, hut 
the disposition made of the realty by the will 
was not affected. Ib.

Tearing off Name -intuition.] -Where 
A., meaning to make a new will, and having 
tliv draft with him for that purpose, cancelled 
the first will, not by obliterations and altera­
tions. Imi by tearing off his name and seal, 
and then died suddenly before executing the 
other will . Held, that A. died info-tan 
Held, also, that the heir-at-law finding such 
old will cancelled, and the draft with it. was 
not called upon in the absence of any im­
putation of fraud, to account for the cancella­
tion of the old will, tjuiere, when the name 
ami seal of a testator appear to have been 
struck out of a will, should the animus can 
cdlnudi he still left us a question for the jury. 
Doc il. Crooks v. Camming», 0 U. C. R. 305.

Weight of Evidence.] In ejectment, 
where the jury found that a will hud been re­
voked by hunting it and the execution of a 
subsequent deed, upon very emitlicting evi­
dence, the weight of which in the opinion of 
the Judge who tried the cause was against the 
finding, the court refused a new trial. Do< il. 
Muijlnr v. ( Ins hoi in, lira. 2 lti.

IX. Mihcellaneovs Cases.
Acceptance of Devise. | Where one t • 

whom u devise primA facie ItcneHcinl to hint 
is made, neither accept* nor rejects the same, 
hut remains passive, he will he presumed to 
accept. Uv Dafoe. 2 U. It. <123.

Agreement for Distribution of 
Estate. | J. S. < ". died In the Stab 
York, leaving a will, which the courts there 
declared void its having been improperly at­
tested. and thereupon letters of administra 
tion of his effects in Ontario were granted t> 
his widow by the proper court : and she and 
the next of kilt—all of whom were of age- 
made an agreement for a distribution of all 
the assets, whereupon she tiled a hill in this 
court to have such Agreement established and 
the intended will declared invalid, with a view 
of estopping the intended legatees thereuml-r 
from afterwards attempting to set up the 
same. The court under the eireumsiam 
and in view of the fact that the Intended legit
tees were not parties ami that tto emit rover-v 
was shewn to exist, refused to make any de­
vin ration, and dismissed the hill : but—as the 
defendants were all assenting parties to the 
course pursued by the plaintiff—without costs. 
Clarke v. Cook. 23 Hr. 110.

Alternative Devise.] — The plaintiffs 
claimed title under a will, by which the test;! 
tor devised to his widow ** 1.000 acres of land 
in Walsinghnm ; and if lie had less than 1.000 
acres t livre, then that quantity to he made up 
to lier out of his Zorra lands.” The defei - 
liants shewed no title, hut contended that to 
succeed the plaintiffs must prove that the
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T died seised of 1.000 acres more than 
' l in question in Wnlsingham, and that 
Mintifl's should ho nonsuited. Upon a 

id leave men ed : l fold, that 
i — uit should bo entered. Miller v.

8 C. P >"•
Bequest of Partnership Business to

Partner. | — J. and his brother carried on 
• - in partnership for over thirty years 

I,.. I in it her having died his will eon-
• r, .Mowing Iks | uos t : “I will and he­
nnin my brother .1. all my interest in 
in s nf J. tV <’o. in the said city of

<• Catharines, together with all sums of 
\ advaueed by me to the said business at 

•. fur his own use absolutely for ever,
I I mix's., my said brother to wind up the

i-n - s with as little delay ns possible
II ! that .1. on accepting the legacy was 

r in. i.liligation to indemnify the testator’s
iLaitist liability for the debts of the 
rase the assets should be insufficient 

i hr purpose and did not lose his right to 
r ilie accounts taken in order to make the 
it.- of tin- testator pay its share of such de- 

It'ol.irlHon v. J unkit i, ‘.Ni S. C. It. 
1ÎKÎ.

Execution against Beneficiary.]—One
\\ .I. -r,| his personal estate to three trus-

"f whom his widow was one. in trust to 
i i!. in and convert the securities into money, 
a I'd. when received, to invest the same and 

il." mi'-rest and produce to the widow dur- 
- 1 • r life, for the maintenance of herself and 

ir.'i. The widow, after the testator’s 
remained on his farm, and in possession 
"rk and some personal property, some

• li she sold, and the stock had ls-en add
. ’ breeding. Semble, that the property

11 le. in the widow’s hands, to an execu-
- litwt her. which, for all that appeared, 
li i ve been for a debt contracted for the

of herself and family. Brers v. Car- 
111 V. ('. It. 22U.

Expenditure under Void Will. 1 - M.
II 11lie executrix under a will which was 

: ntly set aside), having expended 
■ in repairs to the real estate, and tlie 

v III having given her a life estate 
real estate, and having also given 

"th" income of all investments of which 
I ! " possessed for her own use, and also 

■ ip.il of such investments as she may
- to use for her own benefit Held.

was protierly allowed her.
X llill, (1 o. It. 244.

t Specifically Devised Dealt with
as Part of Residue—Compensation.]—A 

devised to liis son a certain named 
' " residue of his estate, after other 

devises, he directed to lie divided he 
two brothers and sister. After his 
property was so divided, but in the 

!" mistake the lot devised to the son 
tided, and allotted to one of the rvsid- 

! isecs as part of his share, who de* 
‘-■mie to his sons, and who, on dis- 

the mistake, applied to those interest 
t'esiduary estate to have the mistake 
"hen it appeared that some of the 
idtniry devisees had sold portions of
- allotted to them by reason of which
- "ii was impossible : and a bill was 

1,1 hied praying for compensation for
-a st ai tied by reason of the mistake, 

ft ordered a valuation to be made of

the residuary estate, at its present value, 
one-third of which, with interest from the date 
the first division was made, to he contributed 
ratably by tlie other residuary devisees, or 
tlieir representatives, or. if desired by either 
of the parties, with an account of rents and 
profits received. Stinson v. Moore, 10 (ir. 04.

Parties \ction against Ewvvutur for 
Legacy.']—A testator gave legacies to tlm-e 
grandchildren, to be paid at majority or mar 
riage, and provided: " In case of the death of 
any one of my said grandchildren, the Im-- 
quests . . shall lie divided among and go
to the survivor or survivors of them, share 
and share alike." Ail three survived the tes­
tator, but two died before marriage or ma­
jority. and the executor paid all three legacies 
to the survivor. The plaintiff, the personal 
representative of the grandchild who was the 
second to die. brought this action against the 
executor to recover one half of the legacy of 
the grandchild who filed first : -Held that, as 
n determination of the proper construction of 
the will was necessary to entitle the plaintiff 
to succeed, it was not an improper exercise of 
discretion to require the surviving grandchild, 
or his representative, to Is- added as a* party, 
so as to prevent an adjudication being bad as 
to l is rights under the xxill b* bind bis back, 
ami to have the question decided in one action. 
Clifton v. C rate ford. 18 P. It. till!.

Pleading.)—In setting out a will in plead­
ing there is no necessity to aver that all the 
solemnities of the statute have been observed 
in regard to its execution : the averment that 
it was made and published as by law is re­
quired for the passing of real estate, is suffi­
cient. \\ alton v. llill. 8 U. (’. It. 502.

Renunciation by Devisee. | -One of the 
devisees in trust under a will refused to accept 
tlie trust:- Held, that he was not a necessary 
party plaintiff in an action for rent of tin- 
promises devised, although his formal renun­
ciation in writing was not made until after 
tin* rent in question had accrued due. Iluglus 
v. llrooke, 40 U. C. It. UUU.

Solicitor's Duty — I Inuring Il’iW.l — 
Where n solicitor, when receiving instructions 
for the preparation of a person’s will, is made 
aware of tlie object tlie testator lias in view, 
hut the language used will not effectuate that 
end. it is tlie duty of tin- solicitor to call the 
testator’s attention to the fact, and to point 
out to him wherever the words used fail in 
carrying out the known intentions of the tes­
tator. It is erroneous to suppose that tlie 
solicitor properly discharges his duty by 
simply taking down tin- directions given by tin- 
testator, without reference to tlieir effect upon 
the provisions it was alleged tlie testator de­
sired to make with regard to his family and 
estate. \\ it son v. Wilson, 22 (ir. Mil.

Unpaid Legatee- Contribution by Other 
Legatees.]—Legatees entitled to a share of the 
residue of an estate a tv not bound by the 
accounts and proceedings in an administration 
action, instituted by other residuary legatees, 
in which they haw not lieen added as parties, 
and of which they have received no notice. 
The judgment for administration in such an 
action, however, enures to their benefit, and 
makes a fresh starting point in tlieir favour 
as against the defence of tlie Statute of Limi­
tations. In the absence of reasonable efforts
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by tin* executors of nn estate to discover the 
whereabouts of certain persons entitled to 
share in the residue, other persons who have 
received a share of the residue must refund, 
for the benelit of the persons whos** claims 
have been ignored, the amount received in ex­
cess of the sum payable if the division had 
been properly made. I ffurr v. I.i iris, Hoys' 
Home v. Lewis. 27 A. 1». 242.

See Costs, IV. IIeyoi.ution i l Kstatkh 
Ait lUsi'HIlIl TlU.N III IvsTATI > llxi' I 
tui.x. III. 2 - - K\Ki t nuis ami Ahmimstua- 
ruits IvsritANii . :: Registry Laws. 1.
.'! I {) Tut STS AND Tnt BT1 I 8, 11. .'I.

WINDING UP.
SCC RANKS AND HANKING. VII. COMPANY,

X.

WITNESS.
Sec Costs, IV. CniMlXM. Lav. VI. 2.

WITNESSES AND EVIDENCE.

Sn Evidence. XIV.

WORDS AND TERMS.

" A home."—See Cameron v. [dams. 2.1 f). 
11. 22! l

“ Ahscoxded."—See
n. 22.

Coffey v. Scaur, 2.1 O.

•• Aiisoi.vtk purchase.” — See ltidout v. 
Harr in, 17 C. P. 88.

“ Ausoutrly."- See A*c Walker and Drew. 
22 O. It. 332.

" Ahsoi.ptkly dispohk of."— S<*e Smith v. 
Spans, 22 U. It. 280.

" Accident." See llohier v. Clay, 27 V. C. 
It. 438.

"Accident iiy tempest." -See Thistle v. 
I nion Forwarding Co., 2U C. P. 70.

“According to tiii: present practice of 
Till: mi nr in i'll a xiiaiY," — See Barker v 
t'ui:r. !i P. It. Si.

•‘Amumixii to tiii: very rioiit axii jus 
nu I i Till I a~i •• See /‘<terkin v. MacCat 
lane, !l A. It. 420.

“ Accuses." 
It. 031.

See Ifegina v. Kempci, 31 O.

" Ai Ql'lltED." See He Cintrai Hank, Can­
ada Shipping Co.'s t use, 21 (). It. ,11,1.

" Acquired in any other way." — See 
llominion l.onn and Investment Company v. 
Küroy, 11 o. it. 408

" Ait of Cod." See tiarfield v. City of 
Toronto, 22 A. It. 128.

_" Action."—See Crin v. Wade. Il P. it. 
2M ; llogahooni v. hillt-s. It; I\ 1{, pi'J ; /,*,• 
Mel nic v. Middleton, 27 O. It. 170.

"Actual ami continued change of ros- 
si ssinx."—See Hillard v. Holhrt. 21 O. It. 
117: IJnyabooin v. tira y don, 20 (>. It. 2ÜN.

•• Ai TUAL FIRST cost."—See mark v. To­
ronto Upholstering Co., 1,1 O. It. 012.

“ Actual occupation." —See Itcgina ex rcl, 
ifoanisse \, Mason. 28 (). It. 4U.1.

" A i IT A I. SET mats FOR AGRICULTURAL Pill 
poses."- See Hoy y an v. Fsi/uiinalt and Aa- 
naimo H. II . Co., 20 S. V. It. 235.

t “ ADJOINING Ml '.Ml I PA LIT’Y."--See lte Gal- 
1er no and Township of Hoches 1er, 10 U. C. It.

" A DJI NCT8 01 l HE « anal.” See Me 
Queen v. The Queen, 10 S. C. It. 1.

"Adult." See Urnnock v. Hritur. 12 I*. 
It. 201.

Advancement."—See He Lewis, 2!» O. It.

" Adva.m es."—See Goulding v. Deeming. 
15 U. It. 201.

“ Adveiisk c laim.”—See O'Grady v. .1/c 
Caff my. 2 O. It. 30!)

" Against all casualties."—See Dixon 
• ■ •• ' " \ a> .ytlion .... is s. t;. It. 704,

15 A. It. 047.

“Agent.” — See Moshier v. firman, 31 
< ►. It. i '..IN ; Hi y inn \. Dynes. 13 l C. It. 
104 ; Hcyinu v. Armstrong. 20 V. C. It. 24.1.

“ Agent for the sale of crown lands.” 
- See Srighy \. Taylor, 0 U. It. IDS.

“ Agents for persons not resident with­
in the district.”—See Iteyinu v. Marshall, 
12 U. It. 53.

"All” construed "any." - Sen* Gilmore 
v. Lockhart, II. T. 0 Viet. It. tV II. Dig. 205.

“ All costs incidental to the ariiitra- 
thi.n."—See Hr Hrun.«on and Canada Atlantic 
H. IV. t o., 13 P. It. 440.

"All DAYS EXCEPT Sunday."—See Attor­
ney timi ml ex nl. Dolls v. A in y a m Falls, 
Wesley Hark and Clifton Tramway Co., 1!) O. 
It. 024.

" All judges. &c.. of tiii: county court." 
—See In re Darker, 10 (>. It. 012.

“ All judgments and all executions
not COMPLETELY EXECUTED IIY PAYMENT." - 
See Alrulium v. Abraham, 1!) O. It. 250.

" All necessary accommodation." — See 
Bickford v. Chatham, 10 S. (’. It. 235.
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“ Appurtenances."—See J/- .Y1-/1 v. Mun- 

ro, 25 C. P. 290; Harr in v. Smith, 40 V. C. 
It.

\II. PARTIES CONCERNED." — See Uurfonl 
t rustees v. Township of Hurford, IS O.

It .'hi

Arising under any law or Canada. — 
See City of Quebec v. The Queen, 21 S. C. It 
420.

M.i.ow an appeal." — See l aughan v. 
L-tidsun, 17 S. C. It. 703

See Regina v. Plunkett, 21 U. 

An issue.”—See Price v. D’odc, 14 1'. It.

“ Arrangement.’ -See Met’lohcrty v. Gale, 
IIfg. ('«>.. 10 A. It. 11

“ Arrears."—See Corbett v. Taylor, 23 V. 
C. It. 434.

\.mi" construed " or ' in 11 statute.— 
T,imy v. Lewis, 1 V. 0. It. 357. “Arrears or rent due..................for

THREE MONTHS FOLLOWING THE EXECUTION OF 
SUCH ASSIGNMENT."- See Lazier v. Hinder 
son, 20 O. It. 073.

rill i: MATTERS OR THINGS WHERE 
IN FUTURE MIGHT HE ROUND." - 

'■f iiwn v. City of Montreal, 27 S. C
K !s7 Arrived. —See The Queen v. Mail fundi, 

1 Ex. < . It. 00.
\ NNI’AL INSTALMENTS,”—See He Bab- 

' "I. .. Ayers. 27 O. It. 47. AS NEARLY AS MAY HE. - -See Held V. 
Creighton, 24 S. C. It. 00: Arcliibuld v. Hub- 
ley. 18 S. C. It. at p. 1V\ nual rents.”—See Hodicr v. Lapicrre 

S. I I
VS SOON AFTERWARDS AS PRACTICAIII.E 

See Parsons v. Queen Insuranee Co., 43 U.
C. It. 271.

\ N .M AL RENTS OR OTHER MATTERS OR 
1 ! 11 M ■ > WHERE RIGHTS IN FUTURE MIGHT HE 

Bangui du Pcuiile v. Trot tier. 
It 122, As SOON as possible.”—See Mann v 

Il cWo rt . I ss 11 ranco Co.. 10 V. ( '. It. 314 
Cammell v. Heaver ami Toronto Mutual Pin 
Insuranee Co., 30 V. C. It. 1: 27ic Queen v. 
The Heatriee, 5 Ex. C. It. 0.

Any claim against the crown."—See 
- < / Quebec v. 7 /ic Queen, 21 S. C. It. 420.

Any Judge of a county court."—See 
,• f i.ioHi/ Courts of British Columbia, 21 S 

1(0
Ascertained by the hignatui e of the 

DEFENDANT.”—See A*f Sawyer-Massey Co. 
amt Purkin, 28 U. It. 002.

\NY OTHER RELIEF OVER."—See Confi'd- 
■'! Life Association v. Labatt (No. il), 

1" I*. It. 200
"Assets in Ontario which may be ren­

dered LIABLE TO THE JUDGMENT." See 
Purves v. Slater, 11 1'. It. 501

' V. -, run Y TO A CAUSE."—See Hurling v. 
Innrood, 2 C. L. J. 130. "Assignment for the general benefit

OF CREDITORS UNDER Tills ACT."—See A nder 
son v. Class, 10 U. It. 502

" \ny person. ’—Sec Chap 
' I ; / bbottson v. Ilenr

. Robert, 14 
O. It. 02 Assigns. —See Harry v. Anderson, is A. 

It. 247 : He Abbott ami Medcalf, 20 (►. It. 200 ; 
Mchibbon v. Williams, 24 A. It. 122.' ' Y PI 1!S( in ( LAI MING

•Hirer v. Lockie, 20 < •
11T THERETO. 
28

“Assumed to purchase." S.-e fJwstun v. 
Lirand Trunk H. IV. Co., 28 (ir. 428.V.NY PERSi IN OR PI

28 u. It. ;
—See Munro,

"At and from Sydney. See st. Paul 
Pire <t- Marine Ins. Co. v. Troop, 20 S. C 
It. 5

\ -.THING IK INK UNDER THIS ACT."—See
ulburd, 10 O. It. 20.

" M-'TIIEI ARY
I ' ». It. 501.

See Hcgtna v. Howarth 

See Hcgina v. Me 

See

AT ISSUE. — See Cernby v. Wills. 1 I*. 
It. 330: Manufacturers and Mirritants' Insur 
ance Co. v. Atwood, 7 V. It. 13.

. i M. BROUGHT.

. 12 1* It. 259. “At large." — See Thompson v. Grand 
Trunk H. IV. Co.. 22 A It. 453.

VillM. FROM A SINGLE JUDGE
1 u Manes. 17 I'. It. 239. XT LEAST EIGHT DAYS BEFORE THE 

SITTINGS AT WHICH THE ACTION IS TO HE 
tried.”—See Bunbury v. Manufacturers’ Ins. 
Co.. 13

-TUAI. SHALL HE BROUGHT.”—See In re 
V. (.ri/nths, 7 r. It. 80. . It 52.

ITI.Y AT CHAMBERS.
8 P. It. 342

See In re Selby, 

See Welch v. P.llis. 22 A.

"At owner's risk."—See Clark v. Me­
chlin n. 23 <). It. 4i

Attested." — See In re Weir, 14 O. It

Approaches.” — See Travrrsy v. Town 
h.ueester. 15 O. It. 214

“ Authenticated.”—See In re ll't ir, 14 0 
It. 380.
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B.

“ Baggage.” - - See Dixon v. Richelieu 
Navigation Co., 18 S. C. It. 704.

** BANKRUPT! Y AND INSOLVENCY.” — See 
Clark non v. Ontario Hunk, 10 A. It. 191.

“ Barge."- See Steinhoff v. Royal Cana­
dian Insurance Co., 41! U. C. It. 1507.

“ He tiie same more on less.”—See Nolle» 
v. 11 kite, 29 (ir. 338.

*' BEING WITHIN THE JURISDICTION OF
sum justice.”—See Riyina v. Hachclor, 15». i:. oil.
“Between." — See Harrold v. County of 

Simcoc. Ill C. I*. 43, 18 C. 1'. 9; Hutchinson 
v. hi Fortune. 28 O. It. 329.

“ Beyond the seas."—See Boulton v. 
Langmuir, 24 A. It. 018.

“ Blackmail.”—See Macdonald v. W orld 
Ncwspuper t O., 10 l*. it. 324, 32 O. It. 103.

“ Board.”—See Queen v. McQuarric, 22 V. 
0. It. 000.

“ Bona fide possessor or land."—See 
Stuart v. Baldwin, 41 U. C. It. 440.

“ Branch.”—See City of Kingston v. Can­
ada Life Assec. Co., 18 (). It. 18.

“ Briiiery.”—Sih- North Waterloo (Prov.), 
2 E. i'. 70.

"Bihck houses."—See Stevenson v. Me- 
Henry, 10 O. It 139.

“ Bridi.es over rivers.”— See North Dor­
chester v. County of Middlesex. 10 O. It. 058.

“ Broader and more comprehensive 
claims." See Withrow v. Malcolm. 0 O. It. 
12.

“ Brother.”—See Bridgcman v. London 
Life Ass. Co., 44 IT. C It. 530.

" Building."—See Mitchell v. City of Tan­
don Fire Ins. Co.. 12 O. It. 700 ; Carr v. Life 
Assurance \ssociafion. II O. It. 487: Regina 
v. Lahadie. 32 U. C. It. 420.

“ Beil,DINGS.”—See Adamson v. Royers, 22
A. It. 415.

“ Buildings and Erections.”—See Adam­
son v. Royers, 20 S. C. It. 159: Butchart v. 
Doyle, 24 A. It. 015; AY Brantford Electric 
and Foncr Comininy and Draper. 28 O. It.
40. 24 A. It. 301.

“ Buildings and fixtures.”—See Grier v. 
The Queen, 4 Ex. ('. It. 108.

“ Business is carried on. &c."—See City 
of London v. Watt, 22 S. C. It. 300.

“ Business of the defendant.”—See 
Marshall v. Melfae, 10 O. It. 495.

“ By contract."—See McBrian v. Ottawa 
Water Commissioners, 40 U. C. It. 80.

“ By deed or conveyance"—See Due d. 
Baker v. Clark. TIM'. It. II.

“ By himself or iiy any other person on 
HIS behalf.”—See Stewart v. Macdonald. 11 
C. L. J 19.

“ By REASON of THE RAILWAY."—See Me 
Arthur v. Northern and Raeific ./unction R. 
IV. Co.. 15 (). It. 733 : May v. Ontario and 
Quebec R. IV. Co.. 10 O. it. 70 : Conycr \. 
Grand Trunk R. IV. Co., 13 O. It. 100.

" By WAY OF GAMING OR WAGERING."—See 
North American Life Assurance Co. v. 
Craigcn, 13 S. C. It. 278.

C.

“Canadian policy." nlsn “ Policies in 
CANADA."—S<*e Rc Briton Medical and Gen 
oral Life Association (2). 12 O. It. 441.

" Candidate."—See Regina ex ret. Coyne 
v. Chisholm, B V. It 888

“ Capable of raising a weight of 2.000 
lus. without risk." —See Hamilton v. 
Myles. 24 C. I». 309

“ Car load." — See Hanley v. Canadian 
Packing Co.. 21 A. It. 119.

“Carrying, goods for sale."—See Regina 
v. Coults. 5 O. It. 044.

“ Cattle."—See McAlpinc v. Grand Trunk 
R. IV. t o., 38 V. C. It. 440.

“ Cause.”— See Rc McCabe v. Middleton. 
27 O. It. IT".

“ Cause of action."—See O'Donohue v 
Wiley, 43 V. C. It. 350.

“Change of risk." See Gill v. Canada 
Fire and Marine Ins. Co., 1 O. It. 341.

“ Change of title."—See Citizens’ Ins. 
Co. v. Saltrrio. 23 S. C. It. IBB.

“ Charge upon the undertaking."—See 
Plnlps v. St. Catharines and Niagara (’entrai 
II. IV. Co., 18 O. It. 581.

“ Charged upon or Payable out ok 
land.”—See Caspar v. Kcachic, 41 U. C. It. 
509.

“Chief constari.e or deputy chief con­
stable."- See O'Neil v. Attorney-General of 
Canada. 20 S. C. It. 122.

" Child <-n other issue.”—See Haryraft 
v. Keegan, 10 O. It. 272.

“Children.”—See }farray v. Macdonald. 
22 O. It. 557 : Royers v. Carmichael. 21 O. It. 
058: Raradis v. Campbell, 0 O. It. 032.

"Claim WHICH HAS NOT ACCRUED DU1 
See Mail Printing Co. v. Clarkson. 28 O. It 
320.

“ Claimants."—See Standard Ins. Co. v. 
Hughes. 11 p. It. 220.

“ Claiming under the mortgage."—See 
Cameron \. ll other, 19 O. It. 218.
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- i |:ltl\S AM) OTHElt VERNONH HAVING BEEN 
I - I MVI.OYMKXT OF T1IE COMPANY IN OR 

IIS 111 SIM NS on TRADE.”—Sim* He On-
I and Itrlt Vo.. 27 O. R. 23Ü. 

■•Ci"si:,"—See Frank v. Canton, 1.1 C. V.
135.

^ “ Coercion."—See & heard v. Laird, 1.1 A. 

" i'n ixsi-rance."—Sve Frkhardt v. Lan-
. Ins. Co., a» O. R. <8tf.

"(V)I.ony."- -Sop Regina v. ('allege of Phy- 
. Ontario, 44 V. V. It. 504.

“Colour of RIGHT." — Sop Bartlett v. 
77. /ii. 10 O. It. 710: Priée v. (Ininanr. 
Vi n It. 204.

• i'M mini i n."- Sop Ontario and Fault 
n. II . Co. v. Canadian Pacific It. 

II. ' 14 O. It. 432.

•• I ■< \i vm iAI. INSOLVENCY.”—Spp Uar v. 
'■ It ./ V: (). R. 3.12; Clarkson v. Sterling, 

14 O. It. 4<M).

" « I'Mmirmal MATTERS.”—See Forget v. 
[1000] A. C. 407.

1 "mvi-signer in n. R.”—See tfro/Z v.
/ U. S I*. It. .118 ; Hamilton v. Ilarrison, 

40 l c. It. 127.

"ii \ v rMTV vrovertv."—Spo Hughes v. 
5 O. It. 054.

111 I ELY EXECUTED IJY PAYMENT."—
S< tier*. 17 0. It. 502.

*■ < Vm erned.”—Spo Xi< not School True 
t11 . Maitland, 20 A. It. 500.

" 1 M ERNED IN THE LOSS."— Sop Meltossie 
v !'• nueial Insurance Co., 34 U. C. It. 55.

«’■ M ERXING ANY ROUNDAIlY."— Sop Man­
on, \. Hash, 23 V. C. It. .ISO.

' • miItional LIMITATION."—See In re 
V- 'le. 11 M. It. 020.

1 M i l'll x HE re-entry.”—Sop In re Me!
- 1 11 u. It. 020.

1 \M , TED IN ANY WAY."—See ItopCT V.
20 U. It. 580.

1 ' -I I UTIVK YEARS."—Sop Citii of Time
Italique du Peuple, 22 S. C. It. 352.

m VTI' N OF THE CONGREGATION.”— 
"•■Hue v. McLeod. 20 dr. 25,1.

1 ■erection."—Spp Sage v. Township
On ford, 22 O. It. 078.

' DIRECTION OF A RAILWAY."- Sop Mr- 
^ ^ioronlo and Nipissing H. IV. Co., 22

CITATION.”—Spc Johnson v. (Hen,
20 Ur. 102.

1 MAININO BY ADMEASUREMENT SIXTY
HI- HIE SAME MORE OR LESS."— Sop 

Sadler, 111 U. II. 4!J. 17 A. It. 3ID

“ Continuation of damage."—See Brown 
v. Grand Trunk K. IV. Co.. 24 U. C. It. 350.

“ Contract."—See Smith v. Harrington, 
20 (Jr. 502.

“ Contract in writing."—See Ville de 
Chicoutimi v. ligure, 27 S. C. It. 320.

“Contractor."—See Petrie v. Hunter, 2
o. it. m

“ Contrary intention.”—See Morrison v. 
Morrison, 10 O. It. 303.

“ CONTRIBUTORY."— See Itc Macdonald and 
XoTon Bros. Manufacturing Co., 10 O. It. 
308 : In re Central llank of Canada, Y or he's 
Case, 15 O. It. 025.

" Conveniently."—See Hustings v. Sum- 
merfeldt, 30 <>. It. .177.

“ Convey."—Sop Leach v. Hennis. 24 V.
< ’. It. 120 : Macdonald v. Georgiun Hag Lum­
ber Co., 2 A. It. 30.

“ Conveyance."—Spp Hoc d. Baker v. 
Clark, 7 U. C. It. 44.

"Conveyance intended to operate as a 
mortgage."- Sop Hamilton v. Harrison, 40
U. C. It. 127.

“Conveying travellers."—Sop Attorney- 
General v. Hamilton Street Itailwag Com­
pany, 24 A. It. 170.

"Convicted."—See ll'i7</c v. Bowen, 37 V.
Q K. BOA.

“Corrupt bargain." — See Kingston 
(Dome. 30 C. V. 380.

“Corruptly."—Sop Hatton (Horn.), II. E. 
C. 730.

“ Corrupt practice." — Soi* Selkirk 
(Horn i. 4 S. C. It. 404; Vest Hastings 
(Prove, 1 E. C. 383.

“ CORRUPT PRACTICES.”—Soo Xorth \ic-
toria (Home, II. E. C. 584.

“Cost of repairs."—Seo G crow \. British 
America Assec. Co., 10 S. C. It. 524.

“ Costs."—Soe Hr Bronson and Canada At­
lantic H. IV. Co., 13 I*. It. 440.

“ Costs as between solicitor and 
CLIENT." — “ Costs between SOLICITOR and 
client."—Soo Ucaslip v. Ileaslip. 11 I*. It. 
21. 105.

“ Costs in the cause.” — Sop Scott v. 
Gratul Trunk It. IV. ('<>.. 3 P. It. 270 : Dicker- 
son v. Itadcliffe, 10 IV It. 233.

“Costs in the cause to the successful 
party."—See Murr v. Squire, 10 P. It. 237.

" Costs of suit as between solicitor 
and CLIENT.”—See Hr Montcith, Merchants 
Bank v. Montcith, 11 P. It. 301.

“ Costs of the day."—See Ilogg v. Crabbc, 
12 P. It. 14.

“ Costs of tiif, execution."—See Levy v. 
Davies, 12 P. It. 03.
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“ Costs to aride tiie event." See .1» 

dreus v. < il g of London, 11! I*. It. 44. “Dangers ( I rm: lake."-- See Larncd v. 
McRui, 1 U. C. II. Hi».

County.”—See Regina v. Shuvtlcar, 11

.“ Coi von."- - See McKenzie v. Montreal and 
CHy of Ottawa Junction R. II. t o.. 27 <I’.

R l!T"’ ^'ee Wellbaaim v. Conger. 12 1*.

“ Courts."—See Re flute and II illiams, 12
I*. It. 110.

“ Court expenses."—See McXair v. Ilogd.
14 I*. R. 1.-.2

" t ’hurt <k last HESoiiT."— See Dan jo a v. 
Margins. ;; S. R. 2.11 : Cil g of Toronto v. 
Joronto /tailwag Co.. 27 S. ('. ]{. 040.

“ « en si.\s." -See lligginson v. Kerr, 20 O.

" Created.”—See Ford v. Mason, 15 V. It.

" t'liLium.i: witness."—See Rutin v Dev- 
creux, 20 V. ('. R. 100.

“ Creditor."—See F vans v. Ross. 20 V. I*.
121: Davidson v Ross, 24 (Jr. 22: /.#■>>■-is \. 
23* A*0R '■*!" urofski v. IIarris.

“ Chime." — See In re Lucas and Me- 
lilas I, mi. 20 I". ('. R M : Rig,un v. Roddy. H 
;.C. R- -01: Pope v. (iri/Jitli, 10 !.. v.'.hn-.

“ Cuossing."—See The Inclifnai'i c \. The 
• I stud, 0 i;.\. ('. R. 17s.

“ Currem Y."—Sec W allace v. Souther. 10 
S. C. R. 717.

^Curr^qjmrtkb” — See Langley v. 

"Custom."- See Talbot v. Poole, 15 I’. R.

c "J-Vstomkr/’-Scc McLean v. /)iui, 20 V.

D.
“DAMAGE ItY UK A HON OF THE RAILWAY."— 

See Xorth Shore R. II . Co. v. McW illic. 17 
S. < . It. .>11; McArthur v. X or them and 
tactile Junetii. n R. || . t ].*, < ), j;, 7;:;; ; 
.1/«// v. Ontario and (Jucher R. II . 1 ]u ( »_ 
R. 7"; Conger v. (irund Triinl: R. Il . t V, l;; 
C. R. 100; /.inime 1 v. O'TUiii/ '/Vim/,- y,'. II. 
t’o., 10 A. R. 002.

p iJ’yjAuEs."—See Whaler v. Wheeler, 17

“ DAMAGES FOU PERSONAL INCONVENIENT K." 
- See /,*, Toronto. Hamilton, and Huffalo R. 
II . Co. and Kerncr, 28 O. R. 14.

"DANGERS I F NAVIGATION." See ClllXtoil 
v. Dickson, 27 C. I*. 170.

" Damiers of navigation, fiiu: and col­
lision i:.X( kvtkd."—See Canadian Locomotive 
Co. v. Copeland, 14 (). It. 170. 10 \. r. 222.

“ Days
11 lb bo n V. 
R. 740.

in computing demurrage. — See 
Michael's Hay Lumber Co., 7 O.

“Day’s sitting." — See In re Town of 
I liornburg und County of Urey, 15 I*. R. lyo.

“ Dfiit."—See In 
550 ; Cod; hum v. 
Osier v. Ho will, 43 
Wheeler. 17 1*. R. 
<>. R. 020.

re Col< man. 20 V. (*. R. 
S ni rester, 1 A. R. 471 ; 

I . ('. R. 40; Wheeler v. 
45; Walton v. Henry, 18

r"lI>msioN.”—See Dunjou v. Marquis, 3 S.

"Deep-sea fishing."—See The Queen v. 
Lid rid ye, 5 Ex. C. R. 38.

“ Defavlt of appointment.” — See Ro 
Harris. 12 (’. !.. J. 251.

‘‘Defect in the arrangement of tiie . 
• • .machinery.”-—See O'Connor v. Hamil­
ton It ridge Co.. 21 A. R. 51)0; MeClohvriy v. 
Hale .17/»/. Co., 10 A. R. 117.

“Defect in the condition of the
■ - !.. Is

R. I-.; : lleadford v. MvClury Mfy. Co., 21 A.

“ Defect in si nsr\nce or in fo m." See 
Regina v. Hazen, 20 A. It. 033.

"Defendant.”- See In re Hanna v. Coul 
son, 23 (>. It. 403. 21 A. R. 002.

“Defendant is not entitled to dower." 
—See Hanks v. Helium y, 27 (ir. 342.

‘ Defendants may prove that the same
WAS DONE IN PURSUANT E OF THE AUTHORITY 
OF THIS ACT AND THE SPECIAL ACT.”—See
Mau V. Ontario and Quebec R. II . Co.. 10 I). 
It. 70.

“ Delivery."- See Warner v. Hon, 20 S. C. 
It. 388.

"Deliver in." in condition mi policy of 
i1 -iiruu e. Sv,- Haris \ . Scottish prbrin- 
cial Insurance Co.. 10 C. 1*. 170.

" Demise." See Spears v. Miller. 32 C. I*. 
001 ; Rulmcr v. The Queen, 3 Ex. C. It. 184.

“ Demised premises.” — See Janes v. 
O'Keefe, 20 O. It. 480.

" Deponent." See Hoc Lemoine v. Ray­
mond, 5 O. S. 337.

"Depositing with.” — See Re Simmons 
and Hatton. 12 O. It. 505.

“ Depot."—Sen (loyeau v. tlreat Western
R. IV. Co., 25 (ir. 02. 3 A. It. 412.

“ Detained."— See Rain v. McDonald. 32 
U. C. It. 100.

"Deviation."—See County of \ictoria v. 
County uf Peterborough, 15 A. It. 017.
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■ 1't vii.vk."—Sec In ro Booth'» Trusts, 10
o. it. 420.

•• l mi: childless."—See In re Thomas and 
Slumii"ii, 30 U. It. 41).

•|'ii without issue.”—Sec Van Tasacll
. 24 A. B. 181.

■ I in: WITHOUT LAWFUL ISSUE.”—See Ash-
. .[Abridge. 22 O. It. 140.

*• 1 >u: WITHOUT LEAVING LIVING ISSUE.”— 
S'i- /,' I'niscr and Bell, 21 < i. It. 455.

"DIRECTLY OR INDIRECTLY.”—See SlCWart 
\. Macdonald, 11 C. L. J. 11).

“ Iii'i'i —See Cold Medal Furniture
I/ • v. Lumbers, 21) U. It. 75.

- I H-i'iiM.w, of."—See Oliver </. t. v. By­
num. .'Hi 1'. U. It. 517.

" I M-iNKiMi OF premises.” — See Bold 
V. h,l rurnilure Manufacturing Co. v. Lu in 
In rs, 20 A. It. 78.

I >1 - , r\i li |( ATlo.N ” not included in 
■ vi :i n atiun " in the Municipal Act. 

s .■ ijuia ex i\l. Mack v. Maiming, 4 I*. It.
73.

“ DIVIDEND FROM the ESTATE.” — Sec Mc- 
1/ r v. lying, 3 A. It. 100.

I HUSim.E PROFITS.” “ DIVISII1LE SUR- 
i i s .. Bain v. .Lina Life Ins. Co., 20 U. 
It. 0. 21 O. It. 233.

" Documents.”—See Fox v. Shctnan, 17 
P. It. 402.

" I '"IMl IIUK1 NESS IN CANADA.” Sop Be 
(i i io Forge and Bolt Co., 25 O. It. 407.

" I '"MD il I li NOR ORDINARILY RESIDENT IN 
1 ' ' Sc II unzer Lamii Co. v. Woods,
13 P. It. nil.

" D"M: IN PURSUANCE OF THIS ACT.”—See 
" . Barlon Stoiicy Creek Consolidated
Hoad Co.. 20 O. It. 343.

I »'crle value.”—See Brillingcr v. .4 m- 
II". 28 O. It. 308.

II i i".p.”—See “ The Nithsdalc,” 15 C. L. 
J. 2'>

E.
“ Earth-filling.” — See Adamson v. 

Royers, 22 A. It. 415.

“Effect of the mortgage."—See Ciblions 
v. II i Iso h, 17 U. It. 200.

“ Effectual in law."—See Be Henderson 
and City of Toronto, 20 O. It. 000.

“Effectually prosecute.”—See Hughes 
v. Bogle. 5 O. It. 305; International Bridge 
Co. v. Canada Southern B. II . Co., 0 P. it. 
250.

“ Either party.”—See McLean v. Tliomp- 
son, 0 P. It. 553.

" Electors.”—Sec Be Croft and Town of 
Feterborough, 17 U. it. 522.

“ Emrarrassinu pleading.”—See Strat­
ford Lius Co. v. Cordon, 14 1*. It. 407.

“ Employee.”—See Be Macftu v. Hutchi­
son. 12 1’. It. 107 ; Cowans v. Burnett, 12 1*. 
It. 330 ; Keanu y v. (Jakes, 18 S. C. It. 148.

“ Employment."—See licet Feterborough 
Flection (Frov.), Scott v. Cox. 11. E. C. 2Ï4.

“ Encumbering.”—See Begina v. Justin, 
24 U. It. 327.

“ Enjoyed."—See Smith v. Wullbridge, 0
C. 1*. 324.

" Entrusted."—See Moshier v. Keenan, 31
O. It. 058.

"Entrusted with the possession of 
goods."—See Bush v. Fry, 15 U. It. 122.

“ EQUALLY.”—See Be Ferguson, Bennett v. 
Coutswoitli, 25 U. It. 501.

•• Equitable plea.”—See Merchants Bank 
v. Bubinson, 8 P. It. 117.

" Erections.”—See Adumson v. Boyers, 22 
A. It. 415.

“ Error or miscalculation.”—Sec Clax- 
ton v. Shibley, 10 O. It. 205.

“ Establish."—Sep Townshi/i of Xoltaira- 
s»ga v. Hamilton and North-Western B. IV. 
Co., 10 A. It. 52.

' I ;;v goods.”—See Begina v. Bassett, 12 
O. It. 51.

"Di i—See Coldic v. Johns, 10 A. It. 120.

"Due inquiry.” — See Hands v. Law 
I i'i ' i- i amnia. 17 A. It. II.

• 1 m i.v."— See McKenzie v. Dcxran, 30 U. 
1 512; Hoe <1. Lemoine v. Raymond, 5 ().

■ stagnir v. Applegate, 8 C. P. 133 ; 
' B id Ini, 0 1*. It. 71; Nicholson v. 

35 V. C. It. 7; Smith v. Mutual Ins. 
' I Clinton, 27 C. P. 441.

“ Estate."—See Cameron v. Harper. 21 S. 
C. It. 273: O'Neil v. Carey. 8 (’. P. 330; 
.1/ d a lie v. McCabe. 22 V. (’. It. 378 ; !/»<•- 
dona Id v. Ccoryian Bay Lumber Co.. 2 A. It.

“ Every person convicted.”—See Wilde 
v. Bowen, 37 U. O. It. 504.

“ Every reference, inquiry, examina­
tion. OR OTHER SPECIAL#! attek."- See Casey 
v. Mordcn. 10 P. It. 127.

“Ex parte order.”—See I'lett v. IVov, 14 
P. It. 123.

11 iv certified.”—See Bcauharnois Elec- 
-7 S. 0. li. 232.

'Dwelling.”—See Couiulock v. Manufac- 
and Mi rehauts Mutual Insurance Corn­

'd Canada, 43 U. C. It. 503.

“ Examined by a del y qualified prac­
titioner."—See Clouse v. Coleman, 10 P. It. 
400. 541.

“ Exc hange."—See Leach v. Hennis, 24 U. 
C. It. 120.
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“ Exclusive of the lands covered by

THE WATERS OF THE S. RIVER WHICH ARE
hereby reserved."— See Hindu v. Sadler, 10 
U. It. Ill, 17 A. It. 305.

“ Execute and deliver a deed to the 
PLAINTIFF." See »S in il It v. Doan. 1.1 U. C. It. 
034.

" Execution.”—See McMaster v. Radford, 
10 P. It. 20.

" Execution creditors."—See Macfio v. 
Uunhr, o p. it. HU.

" Execution issued.”—See Rc Craig and 
Leslie, IS P. it. 27U.

" Executors and administrators."—See 
J/truer v. At/7, 20 U. It. GS0.

•• Ex EMIT i ROM TAXATION.” — See Regina 
tv iel. 11 uiding v. Hennelt, 27 U. It. 314.

"EXISTING OR ACCRU]NU RIO 1 ITS ARE PRE- 
SERVED.”—See Card v. Louie g, G U. It. 220.

“ Existing rioht.”—See Fowler v. Vati, 4 
A. It. 207.

" Extend."—See Sin y the v. Martin, IS P. 
It. 227.

F.

" Fair and reasonable supposition of 
Biol IT."— See Regina v. Davy, 27 A. It. 508.

“ False document."—See Re Murphy, 26
O. It. 103.

" False swearing."--See Mason v. .1 gri- 
cullural Mutual Assurance Association of 
Canudu, IS (J. P. 10.

“ Family arrangements."—See Baldwin 
v. A inystonc, 10 O. it. 341, IS A. It. G3.

" Farm purposes."—See P.lcstcr v. (iraml 
Trunk R. W. Co., 32 U. It. 55.

" Fee simple.”—See Evans v. King, 21 A. 
It. 510.

" Fieri facias."—See Maefic v. Hunter, 0 
I». It. 141).

“ Final.”—See Cushing v. Dupuy, 5 App. 
Cns. 40».

" Final disposition of action.”—See Car- 
roll v. Provincial Xuturul das Co., Hi P. It. 
51S.

" Final Judgment.”—See Supreme Court 
of Canada. II. 7. *

“ Final order."—See In rc Ü. A. Jones 
Co., 10 A. It. 03.

“ Finally passed."—See Laic Society of 
I l>l>er Canada v. City of Toronto, 25 if. C. 
It. 100.

“ Firm."—See Holekoic v. Foster, 25 fir. 
470.

I “ Fishing."—See The Ship Frederic Lin- 
ring, je., v. The Uueen, 27 S. C. it. 271. 5 Ex. 
0. It. 104.

" Fixed DATES."— See Re Supreme Legion 
Select Knights of Canada, Cunningham's 
Case, 20 U. It. 70S.

“ Fixtures.”—See Aigles v. McMath. 20 
O. It. 224 : Warner v. Don, 20 S. ('. It. 3SS.

“ Fly poison pad."—See Wilson v. Lyman, 
25 A. It. 303.

“ For the use of the corporation."—See 
Jones v. Town of Fort Arthur, 10 <). It. 471.

“ Formal objection."—See McMarray v. 
Sort hern R. IV. Co., 22 fir. 470.

" Forthwith.”—See Maxwell v. Scarfc, IS 
<). It. 520 ; Re Lake and Corporation of 
Prince Edward, 20 C. P. 173.

“ Forward a deed.”—See Dalglcisli v. Con- 
hoy, 20 C. P. 204.

“ Franchise."—See In re City of Toronto 
and Toronto Street R. IV. Co., 20 A. It. 125.

“ Fraudulent device.”—See East Nor­
thumberland Election (Prop. ». Casey v. Fer­
rie, II. E. C. 387.

“ Free from partial loss."- See Mount 
. v. Boston Marine Ins. Co., 10 S. C. It 17.

“ Free grant territory."- See Shairp v. 
Lakefield Lumber Co., 17 A. it. 322.

“ Freeholder." — See In re Flatt and 
Counties of Prescott and Russell, IS A. It. 1.

“ Free on board."—See Coleman v. McDcr 
mot, 1 E. & A. 445.

“ From."—See In re Bronson and City of 
Ottawa, 1 O. it. 415.

“From and after."—See In re McAlpinc 
and Township of Euphemia. 45 F. ('. It. 100.

“ From one town to another." See Don­
nai l v. Sandwich uiul II indsor Plank and 
drawl Road Co., 12 U. C. It. 50.

“ From some other cause."—See Wccgar 
v. Grand Trunk R. IV. Co., 10 P. It. 371.

“From the time.”—See Boulton v. Rut 
tan, 2 O. S. 302.

“ Full costs."—See Re Bronson and Can 
ada Atlantic R. IV. Co., 13 P. It. 440.

** Full costs of suit."—See Skinner v. 
Mair, 5 O. S. 337.

“ Fully accounted.”—See Rc Botsford, 
22 <\ P. 05.

“ Furniture.”—See "Newsome v. County of 
Oxford. 2S O. It. 442.

“ Future owners and occupants.”—See 
Smith v. Shaw, 8 L. J. 207.

“ Future rights.” — See Supreme Court 
of Canada, II. 8.
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G.

" < i arnishee.”—See In re Hanna v. Coul- 
; 21 A. It. 002.

“ ( JENERAL COURSE OF A RIVER.”—See
Dunlop, -i U. C. It. 237.

••(Jive a lease.”—See Walker v. Kelly, 24
c. r 174.

“GIVEN SECURITY REEORE A JUDGE.”—SeP
/ u < I m. ( 7 A. It. 7s:’,.

“ Heirs.”—See Sparks v. Wolff,
320 ; ll ol/f v. 8//«rA*. 21) S ( It. 
Drown and Campbell, 25) Ü. It. 402.

•-‘.A A. It. 
585 ; lie

" Heir-at-law.”—See Daldwin v. King- 
•tone, 10 U. It. 841, 18 A. It. 03.

“ Heirs-at-law.”—See Stephens v. Beatty 
27 O. It. 76.

“Her majesty's possessions out of up­
per Canada.”—See Cullman v. Drown, 10 V. 
C. It. 1.13.

•• (JiviNci of sheep to double.”—See Trim-
et, o. It. lie.*.

“ Her personal property.” — See Conger 
v. Kennedy. 20 S. C. It. 01)7.

“ (Jood cause.”—t-.ee Dertram v. Massey 
1/ M nn iny Co., 1.'! 1*. It. IS4 ; Farquhar

n 13 V. It. 150 : Fulton v. Vipond, 
I; It. is.-»; Dollard v. II ny/if. 10 I*. It. 

!/<■ \ air v. Itoyd, 14 I*. It. 102 : /t.i-Afr- 
l ose, 16 I‘. It. 122 : Carton v. Brad- 

'’mu. ib. 117: 7te Clement and Dixon, 17 I’. 
It. 155.

<;> ' > h r THIS DAY ONLY.”—See Drigys 
v O'rniid Trunk II. IV. Co., 24 U. C. It. 510.

1 "ii MERCHANTABLE TIMBER.” —‘See 
I hike v. White, .'1 S. C. It. 300. 28 C. 1*.

<i""D notes."—See McArthur v. lVmsfotc, 
•I V. <'. It. 144.

" GiioR ONLY FOR TWENTY DAYS FROM
rate." s.,. Craig v. hum Western It. W,
' -4 V. C. It. 504.

“ (Jood reason.”—See Howland v. Domin- 
' - /"/"A. 15 I*. It. 50.

"«."Ops AND CHATTELS."—See Morton v. 
•i. 25 O. It. 520.

" Government institutions.”—See Affor-
mytniurul lor Canada v. City of Toronto, 

1 It 10. 18 A. It. 022. 23 S. C. It. 514.

"Grève de substitution.”—See 1 adc- 
ii r \. < it y of Montreal, 20 S. C. It. 0.

"Gross income."—See City of Kingston 
"'I» Life Assurance Co., 18 U. It. 18.

1 "" n eoliuence.”—See Fitzgerald v.
' /'««A 7.'. II . Co.. 4 A. It. 001 ; City

'I''"» \. Drennun, 27 S. C. It. 40; I nee 
-/ Toronto, 27 A. It. 410.

G ARRIAN.”—See Hall v. .S7i*/cd School 
U. It. 127. 24 A. It. 470.

H.

11\i:i:ori:.”- See McDonald v. Lake Sim- 
nl hold Storage Co.. 20 A. It. 411.

G \\\ ker."—See Itegina v. Coutts. 5 O. 

! W See llegina v. Good, 17 O. It.

1 11 \R AND determine the matter of 
See In re Madden, 31 U. C. It.

** Herein contained.” — See Mchill v. 
Municipal Council of Dctcrboruugh and Vic­
toria, 12 U. C. It. 44.

“ High water mark."—See (Irahamc v. 
Drown. 12 V. 1*. 418 ; Dlumb v. Medan non, 
32 U. C. It. 8.

“Highest court of final resort.”—See 
Danjou v. Marquis, 3 S. C. It. 251.

“ Householder.”—See llegina ex rel. Lutz 
v. Hopkins, 7 L. J. 152.

“ Illegal and prohibited aits in refer-
TO ELECTIONS." See Itroekrillc 

(7 rov. i. Hint v. Fitzsimmons, II. K. 130; 
Xorth York (Drov.), dor ham v. Doultbcc, H. 
I^. C. 02; Drock ville (Drov.), 32 V. It.

“ Illegal Practices.” — See Drcscutt 
1 (Drov.), 1 E. C. 88.

"Immediate."-See McLcllan q. t. v. 
Drown, 12 C. P. 512.

HP*' JJ ediately."—See Clarke v. Creighton,

“ Immediately disable.” — See S/ma v. 
Ocean Accident Co., 52 U. It. 411.

0 “jImpewment."—See O'.VtiM v. Oircn, 17

“ Imported into Canada.”—See 77/e Queen 
v. Canada Sugar Defining Co., 27 S. C. It.

IMPRISONMENT. —!..0
f>nuht,' !> *’• i{- : Ill'llino v. V’iyic, 1 o. It.

i 43 ; llegina v. Hodge, llegina v. Fra wh y. 40 
V. C. It. 141. 153. 7 A. it. 240; Hodge v. 7'Ae 
Queen, 0 App. Cas. 117.

! “ Improvidence."—See Fonseca v. .1 itor-
i ncy-deneral of Canada, 17 S. C. It. 012 
1 ...

In all matters which would be cog­
nizable in a COURT of LAW.”—See !/«»•#/» v 
Huron College, 27 Ur. 005.

v. Darlec, 23 C. P. 359.

“ In any criminal case."—See In re 
Sproulc, 12 8. C. It. 140.

I I-\ ant YEAR.”—See Re douldcn and 
1 City of Ottawa, 28 O. It. 387.



7723 WORDS AND TERMS 7724

“ In arms."—See lie gin a v. Slavin, IT C. 
1». 205.

“In iio.ni>."—See .I/m// v. Security Loan 
and Savings Co., 45 U. C. It. 100, 11)2.

“In < ASI. ANYTHING SHOULD HAPPEN."— 
See Jones v. Kinney, 11 S. C. It. 70S.

“ In charge." — See Thompson v. Grand 
Trunk It. 11. Co.. 22 A. It. 453.

“In charge or."—See Markham v. G'rt'flt 
U . A*. II. Co.. 25 V. C. It. 572.

“I.\ < OXTROVKBSY ON THE APPEAL."—See 
O'Honohoe v. 11 hitty, 0 1*. It. 301.

“ In reference to the election.” — See 
Brovkvillc (Prov.), 11. K. C. 130.

" I N - m B1 S' '■ IsQOl \. 1 ---/' ' 1C*, « '
I’. 10; McBride v. Silva I home, 11 U. C. It. 
545.

" In THE premises."- -See Vogel v. Grand 
Trunk It. II . Co.. 2 Ü. It. 107.

“ In TRUST."—See Duggan v. London and 
Canadian Loan and Agency Co.. 10 <). It. 
272. 18 A. It 305. 20 S. C. It. 4SI : llarte v. 
Ontario Fspress and Transportation Co., 
I\irk and Mailing's Case. 24 O. It. 340 ; 
llapliacl v. Mci'arlanc, IS S. C. It. 183.

“ Income."—See MeCargar v. McKinnon, 
15 <lv. I'll ; City Ilf Kingston v. Canada Life 
Assurance Co., IS O. It. IS, 10 O. It. 453.

Indemnity.”—See Moore v. Death, 10 I’.

"Indirectly or secondarily liarle."— 
See IhII v. Ottawa Trust and Deposit Co.. 2S 
O. It. 510.

“Indorse."—See Lee v. Ilank of British 
Xorth America, 20 C. V. 255.

“ Inevitable difficulty."—See O’XcUl v. 
Owen, 17 O. It. 525.

“ Injuriously affected."- See MeVher- 
son v. The (Jurat; 1 Ex. C. It. 53.

“Injury done."—See McPherson v. The 
(Juan. 1 Ex. C. It. 53.

“ Inn."—See Xewcombc v. Anderson, 11 O. 
It. 005.

“ Innkeeper."—See Itegina v. Parlee, 23 
C. I*. 35».

" Insolvent."—See Sutherland v. Xiron, 
21 I C. It. 020; Ihrsrc v. White, 20 V. C. 
It. 232.

“ Insolvent circumstances."—See Dom­
inion Itanl: v. Con an. 14 (). It. 405 : Clark­
son v. Sterling. 14 O. It. 400 ; Warnock v. 
Klocpfcr, 14 (>. It. 288. 15 A. It. 324.

• Insolvent or bankrupt."—See Temple 
v. Toronto Stock Fxcliange, 8 O. It. 705.

“ Instalment."—See Biggs v. Freehold 
Loan and Savings Co., 20 A. It. 232.

“Instrument capable of registration." 
—Instrument."—See lie Henderson a ml 
City of Toronto, 20 U. It. 000.

“ Intent."—See McLean v. Garland, 13 S 
C. It. 300.

“ Intent to defeat”—“ Intent to de­
fraud."-—See Laing v. Slingerlainl. 12 1’. It. 
300.

“ INTEREST." See Cann v. Knott. 10 O. It. 
422 ; Lynch \. Canada Xorth-Wcst Land Co.. 
10 S. C. It. 204.

“Interest in lands."—See Ite Clagstom- 
and Hammond, 28 O. It. 400.

“ Interested."- See Ite Townships of Har­
wich and Italcigh, 20 (). It. 151 : In rr Town- 

of Itomney and Tilbury West, 18 A. It.

“ Interlocutory."—See Clarke v. Creigh­
ton, II 1’. It. 34; W hiting v. Hovvy. 12 A. 
It. 110.

“Interpleader proceeding." — See llogu 
boom v. Gillies, 10 V. It. 402.

“ Invalid against creditors."—See Conn 
v. Smith, 28 < >. li. 029.

“Investing in."—See Ite Bartcick, 5 O.
It. 710.

“ Investment.”—See IVorf* v. Worts. 18 
<). It. 332.

“ Involves a criminal charge." — See 
Georgian Hay Co. v. World X eus pa per Co., 
10 I*. It. 320.

“ Issue."—See Fains v. King. 21 A. It. 
510; King v. limns. 24 S. I*. It. 350: Hr 
Brown and Campbell. 20 O. It. 402.

J.

“ Jewelry."— See Itegina v. Chapter. 11
O. It. 217.

“Joint assignees."—See Itoss v. ilachar,
8 O. It. 417.

“ Joint INTEREST."—See In re Itolerts and
Holland, 5 P. It. 846,

“Joint petition." — See Fnion School 
Section of Fast ami West Wawanosh and 
Ilullett v. Lockhart, 27 O. R. 345.

“ Jointly and severally liarle." — See 
McKenzie v. Dewan, 30 U. C. It. 512.

" Judge."- See In re Leibes v. Ward IS 
U. C. It. 375 ; Flora Agricultural Insurance 
Co. v. Potter, 7 P. It. 12.

"Judge or court makes no order re­
specting the COSTS."—See McXair v. Boyd, 
14 P. It. 132.

“ Judgment." — See Itooney v. Lynns, 
2 A. It. 53 ; Langcvin v. Commissaires 
d'Kcolc pour la Municipalité de St. Marc, 18 
S. C. It. 509.

“ Judgment upon a motion for new
TRIAL ON THE GROUND THAT THE JUDGE HAS
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not RULED ACCORDING TO LAW.”—See Row- '■
. Canada Southern R. IV’. Co., 13 1*.

it. »3.
“Judicial proceeding.” — See King v. 

Ihi, 28 S. It. 388; Turcotte v. />«/«- 
HI I < .10. 20 S. C. It. 578.

“Justice <*f the case." — See Abell v.
14 r. It. 210.

K.

" Know ledge.”—See Chapman v. Tuft*, 8

••Knows that he is on the eve of in­
solvency."—See Clarkson v. Sterling. 14 (_>.
It. 4' U.

L.

" I,ahourers."— See Welch v. 22 A.
K 255.

I in U ■ i;i rs, servants, on apprentices." 
Sec* Hmnan v. \\ ilson, 32 O. It. 00.

I .and." See Osborne v. ('itg of Kingston,
23 <>. It. 382: Toronto Street If. IV. Co.

Cl-tning, 30 T". C. It. 110 : A'c //ms/i am/ 
Connu tx-sioncr* of the Ma gar a Fall* Fork, 11 
A. It. 73; /n re Melville, 11 O. It. 020.

’ LOCATED oil BOLD WITHIN THE
LIMITS he THE ERIE GRANT TERRITORY.”- See
Sliairp v. Lakefield Lumber Co., 17 A. It. 322.

I “ Lands injuriously affected.” — See

“ Lands, mines, minerals, and royal­
ties." — See Attorney-General of Ontario v. 
\h-r s App. Cas. *07, 5‘S. C. It. 538, 0 
\ It. 570, 20 Or. 120.

“ Lands reserved for Indians." — Sen 
Chunk Fenton. 28 C. I*. 384, 4 A. It. 
150. 5 S. (’. It. 23».

M Last pleading."—See Cluxton v. Dick­
son, 7 I*. It. 3.

“ Law ' I niE COURT.”- See Melbourne v. 
City of Toronto, 13 V. It. 340.

“ Laying out.” — See Palmaticr v. Mc- 
hil-i..... 21 A. It. 441.

“ Laying out of a highway." — See 
1/ 'on v. Duck, 20 V. C. It. 01.

" Leasehold premises." — See Jameson v.
! ■ "‘Ion and Canadian D. and A. Co.. 27 S.
V It 435.

" I.Ec.AL Kx pen ses." — See Fast Toronto 
Il L. ('. To.

" Legal heirs." — See Mrnrns v. Ancien/ | 
1 hih d Workmen, 22 O. It. 34.

"Legal insolvency.” — See Rae v. itc- 
'* ""Id. 13 O. It. 352 ; Clarkson v. Sterling,
1 HE It. 400.

" Legal interest."—See Xoursc v. Good- 
- I . C. It. 1118.

Li ss THAN ONE year." — See Regina v.
' 10 o. It. 11.

Vol. IV. d—243—10

“ Let."—See liulmer v. The (Jurat, 3 Ex. 
0. It. 184.

“ Letting, hiring, and otherwise de­
parting."- See Canada Southern A*. IV. Co. 
v. Town of A iagaru Fall*. 22 (>. It. 41.

“ Levy."—See Ross v. Grange, 25 V. C. It. 
300.

“ Liajile to pay."—Sen Re Skinner. 13 I*. 
It. 270 ; In re Greenwood, 10 L. .1. 131.

“Licensing, regulating, and govern­
ing."- Sen In re I irgo and City of Toronto, 
20 A. It. 435, 22 S. C. It. 447. [180(1] A. C.

Lien.”—Sen A'eil v. Almond, 2» O. It. 03.

"Lioitors drunk in a tavern or ale­
house."—See Re McGolriek v. Rgall. 20 O. 
It. 435.

"Live AND CARRY ON BUSINESS.” gee 
Ahrens v. McGUligat, 23 C. 1*. 171 : \\ estover 
V. Turner, 20 C. P. 510.

“ Loan of money."—See Rank of Toronto 
v. Ih liver and Toronto Mutual Ins. Co.. 28 
Ur. 87.

“ Located and maintained."—See City of 
Toronto v. Ontario and Quebec R. IV. Co.. 22 
U. It. 344.

“ Look into.”—See Moon v. Caldwell, 15 
1'. It. 15».

Lumber.”—See McAdie v. Sills, 24 C. P.

M.

“ Machine and repair shop.”—See Chap­
lin-v. Provincial Insurance Co., 23 C. I*. 278.

“ Made."—See Re Shato and City of St. 
Thomas, 18 P. It. 454.

“ Made or levied under execution."—See 
Reid v. Gowans, 13 A. It. 501.

“ Main building.”—See. Ætna In*. Co. v. 
Attorney-General for Ontario, 18 S. C. It.

“ Main channel."- See Regina v. County 
of Carleton, 1 O. It. 277.

" Maintenance, accommodation, and
OTHER .NECESSARY EXPENSE." — Set- Re Oak- 
wood High School Hoard and Township of 
Mariposa. 10 A. It. 87.

“ Majority."—See Jenkins v. County of 
Fly in. 21 P. 325 ; Re McAvoy and Corpor­
ation of Sarnia, 12 U. C. It. »».

" Management and working." — See 
Michigan Central R. R. Co. v. H eallcans, 24 
S. C. it. 30».

" Manager in trust.”—See London and 
Canadian L. and A. Co. v. Duggan, [18031 
A. C. 606.

“ Manufacturing establishment.”—Sen 
Alexander v. I 1 llago of Huntsville. 24 O. It. 
005.
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" M ai n i!.'" Sri* He Marphi rson ami City 

of Toronto, 1H 1*. R. 230; Brigham v. Mc- 
Kensic, lu r. R. 40(1.

"Municipal council."—Sec Port Arthur 
/ZiyA SchooJItoard v. To ten of Fort William,

" .Matter <ii procedure merely.”—See In 
te Bots ford, 22 I 1*. (ft.

" May."- See Bernardin v. Municipality of 
Aortli I luff vi in. Ilf S. C. R. :,N1 ; Hr Dwyer 
ami Town of Fort Arthur, 111 O. R. IT.*»; 
Aitcheson v, Mann, If I*. R. 47.'!.

“ May he is ranted.”— See Mat ton v. The 
Quern, ft Ex. c. R. 401.

“ May CONVEY.”—See Cameron v. Wait,
A. R. 17ft.

•• Mechanic, i.aiiocrer. or other person 
who PERFORMS I.AROUB.” &c. See liarim/ \. 
Hunt. 27 O. R. HO.

" Mechanical operations.”—See In re 
Holier!son and 'Township of Aortli Hast hone, 
1ft O. R. 415).

"Municipalities in
ARE HELD.”— See South 
E. C. 4-0.

WHICH TIIE POLLS 
Ontario (Prov.), II

“ Municipality concerned.” — See .Vfcol
School Trustera v. Maitland, 20 A. R. 606.

"My la will heirs.”—See Thompson v. 
Smith. 2ft O. R. (ft2, 20 A. R. 20.

" My own right heirs.”—See In re Fir 
ffuson. Bennett \. Coats worth, 24 O. R. 18ft. 
24 A. R. 01.

" Natural gas.”—See Ontario Natural 
Cas Co. v. U os field. 18 A. R. 020.

" Navigable waters.” — See Haiti v 
Booth, H U. R. 401.

11 Meeting assembled for the purpose of
PROMOTING THE ELECTION." See Aortli Mid
dle.srj- i Fro\ A. II. E. 670 ; Prescott 
< Frov.), 1 E. C. 88.

" Meeting of electors.”- See Fast Mid 
die sex {Pror. ». 1 E. < '. 2ft0 : Aortli Ontario 
i Fror. i. 1 E. Cl: Prescott (Frov. ». 1 E. C. 
88; Muskoka and Furry Sound (Fror. i. 1 
E r. 107.

"Member in good standing.”—See Bale 
v. II eston Lodge, 24 A. R. 861.

" Merely local or private nature."—See
Dote v. Black, L. R. 0 V. C. 272.

"Mineral gas."—See Ontario Sutural 
(las Co. v. Smart, 10 O. R. 501, 18 A R.

" Misappropriation." See Hanna v. De 
Blatjuicre. 11 V. C. R. 810.

" MlSTAKI. nui' i. Mi l M i'll: I i i n<>\." 
Sec lllain v. Pcaker, 18 O. It. 100.

" Mode of chance."—See Hegina v. Dodds, 
4 < f. R. 390; Hegina v. Jamieson, 7 ( >. It 
140.

" Moderate."—See The Heather Belle, 3 
Ex. V. It. 40.

"Money charged on land."—Sec Aeil v. 
Almond, 20 O. R. (13.

“ Month.” — See Au del l v. Williams, 
1.» i ' I'. 848: Manufacturers' Life Ins. Co. v. 
Cordon. 20 A. It. 300.

More or less."—See Moorhousc v. Hew- 
ish 22 A. It. 172.

Mortgage." See Hamilton v. Harrison,
40 I'. V. It. 127.

" Mortgagee in possession.”—See Court 
v. Holland. 20 Ur. 19.

" Nearest of kin.”—See Brabant v. La- 
londe, 20 U. It. 370.

" Nearest recurring anniversary of the 
date of the lease."—See Temple v. .lRor- 
neg-Cencrai of A ova Scotia, 27 S. C. It. 355.

•'Nficessary.”—See Stephens v. (Jordon, 
10 A. It. 170.

" Necessary for the purposes of jus-
•H E. —See Beaton v. dole Feinting Co., 10

" Nk.lect or REFUSAL.*'—See I ogel v. 
Brand I runk U. II . t'o., 10 A. R. 102.

" Negotiable instrument.”—See Jacques- 
Cartier Bank v. The Quern, 2ft S. C. It. 84.

"Negotiated."—See Halsted v. Bank of 
Hamilton, 27 U. It. 43ft.

" Negotiation."- See Halsted v. Bank of 
Hamilton, 24 A. it. Ift2; Dominion Bank v. 
Oliver, l, u. It. 402.

" Nei.otiation for the purposes of 
carrying on the company’s business.”— 
See Bank of Toronto v. Cobourg, Feterbur- 
ouglt, anil Marmora II. II'. Co., 7 O. R. 1.

r" Newspaper.”—See Slattery \. Dun, 18 I1.

" Next general meeting.”—See Ucndrie 
v. Brand Trunk H. II. ( o„ 2 U. R. 441.

"Next sittings of the court.”—See 
( lia pm an v. Smith, 32 C. 1’. ftftft; Hoguboom 
\. t.unt, Hoguboom v. McDonald, 14 I*. It.

" No EXTRA SALARY OR ADDITIONAL REMUN­
ERATION^—See The Queen v. Bradley, 27 S.

"No REASONABLE answer."- See Bank of 
Hamilton v. (ieorge, 10 V. R. 418.

“ Moving.”—See Hamilton v. (Jrocsbcck. "North west portion.”—See Tucker v 
39 <). It. 70. | Phillips, 24 U. C. It. 020.

" Moving machinery.”—See O'Connor v. 
Hamilton Bridge Co.. 21 A. It. 59(5. “ North westerly quarteii.”—See Davis 

McPherson, 33 U. C. It. 377.
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\hv covered.”— See The (Juecn v. Hank 
Montreal, 1 Ex. C. It. 154.

V'l l.CILTY BY STATUTE."—St'C Bond V. 
- . It. A. It. 308; I toon v. Michigan
' U Co.. 17 A. It. 4M ; Voirii of

igh v. Midland R it. Co., 12 P. R.
1-7.

\ < • I .Il ST AMI REASONABLE."—See V'cfc- 
i - . Lancashire Inn. Co., -if O. It. 095.

•• Nut less than $50."—See Regina v. 
O B. 164.

Nur less than $40."—See Regina v.
/««./.. lit V. C. It. 180.

Nn-r less than thirty days' notice."— 
> .• \iiti'itial Inn. Co. v. Pglcson, 20 (ir. 400.

•• Notes not to be sold."—See Sica island 
V /i xi./wiM. 3 (). It. 320.

" Officer or person fulfilling a public 
duty.”—Sw Stalker v. Township of Dun- 
with, 15 O. It. 342 ; Creighton v. Sweetland. 
18 1*. It. 180.

“Officers of the corporation."—See 
Canada Atlantic R. 11. Co. v. Moxley. 15 S. 
O. It. 145.

“ On advances."-—See British America Ae- 
surancc Co. v. Luir, 21 S. C. It. 325.

"On all days except Sundays."—See 
Attorncy-Ui ncrul ex ret. llobbs v. A iaya.ru 
Ralls, It ci/it/ Bark, and Clifton Tramway Co., 
10 O It. 024.

"On demand."—See Davies v. Bunston, 45 
U. C. It. 300.

“ Opening."—See Palmatier v. MeKibbon,
21 A. It 141.

•• Notice, condition, or declaration."— 
s i,rand 'Trunk R. It . Co. v. Vogel, 11 S. 
C. It. 012

' \• 11< i: IN WRITING OF SUCH LIEN."—See 
' ' ; .. 'romiccllt 32 O. It. 27, 27 A. It. 585.

" Opinion.”—See I iau v. The (Juecn, 21) 
8. U. It. 1)0.

“ Opposite party."—See Re Toronto, 
Hamilton, and Buffulo R. II . Co. and Burke, 
27 O. It. 01)0.

■ Notice shall be given."—See Ross v. 
Ila.har, 8 O. It. 417.

Notwithstanding any act of the said 
i nan tor."- See McKay v. McKay, 31 C. 

I*. I

" Opposite or interested party to the 
suit.”—See Watson v. Severn, 0 A. It. 551).

" Oh other municipal authorities.”—See 
Arthur Separate School Trustees v. 'J'oiciv- 
ship of Arthur, 21 U. It. OU.

" Now in and UPON.”—See Donmllu v. 
lia 7 u It. 581.

\ w pending." — See .S/hiic v. Caughcll, 
in I « . It. 117.

Noxious THING.”—See Regina v. ,Still,
30 U IV MU.

O.

I Hii.ii.ATlON."—See Re Cling, 20 O. It. 1.

" Or OTHERWISE IN FORCE IN ONTARIO 
WITH RESPECT TO ANY PROPERTY THEREIN.' 
Sic Re St. Philip's Church, Il es ton. and 
Ci las go w and London Dis. Co., 17 U. It. 1)5.

“Or practice."—See Barrett 
It tnnipeg, 11) S. O. K. 371. C ity of

" Or which has such effect."—See Mol- 
sons Bank v. Halter, 10 A. It. 323. 18 S. C. 
tt. 88; Stephens v. McArthur, 11) S. C. It.

• 11 '• I li iATTON WITH A PENAL CLAUSE."— 
' v. The (Juecn, 21) 8. C. It. 008.

“ Order."—See Regina v. 
School Board, 31 U. It. 457.

Toronto Public

" i u i i ion."- -See Regina v. Plummer, 
' 1 1 It. It : Farquharson v. Imperial Oil 

- 2'.I U It. 2U0.

" M' wr."—See Chatillon v. Canadian 
Insurance Co.. 27 1‘. 450; Bank of

Fanning, 17 Or. 514 ; Conway v. 
Pacifie R. 11. Co.. 7 O. It. 073.

' ' 1 1 pants."—See Osborne v. City of 
23 O. It. 382.

' pa 1 ION or EXPOSURE."—See AI oN crin 
"in Radwug Accident Ins. Co., 32 O.

It 2M

1 pied LANDS."—See Davis v. Cana- 
If. H . Co., 12 A. It. 724.

! EB."—See In re Wright and Town- 
all, '.I u. 0. It. 442; Daniels v. 

• "I llurford, 10 U- C. It. 478: Cor- 
' St. Vincent v. drier, 13 Or. 173; 
* I rand Trunk R. 11. Co.. 12 C. L. 

'• l ean v. Great Western R. IP. Co., 
• 1'. It. 358.

" Order in its nature final.”—See 
o Donnell v. (Jninunc, 28 U. It. 381).

“ Orders and certificates."—See Wagner 
v. O'Donnell, 14 1*. It. 254.

"Ordinarily resident."—See Denier v. 
.1/«rArf. Parle v. Marks, 18 1\ It. 405; Allcroft 
v. Morrison, 11) 1*. It. 51).

“ Ordinary expenditure."—See 
C»*p of Ottawa. 23 U. C. It. 288.

“ Other cases where all parties agree 
THAT the same may be heard before a DIVI­
SIONAL court."—See Re tt'i/xon and County 
of PI gin. 10 1». It. 150.

“ Other corrupt practices." —See 
Hastings (Prov.), II. E. C. 211.

Uni

“ Other disposal."—See Regina v. Walsh, 
29 O. It. 30.

“ Other illegal prac tices at the eij:c- 
tion."—See Welland (Prov. >, 1 E. C. 383.
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" OTHER licenses." - Sf<. Ur me is and 
Mailers AasueiaIii,n of Ontario v. Attorney- 
General for Ontario, ( 18071 A. C. 231.

“ OTHER MATTERS ok things.”—See (J'l)cll 
v. Gregory, 24 S. (J. U. 001.

“ OTIIKK PERSON WIIATSOIAT.lt."- Si-<‘ .If- 
tunn n Hem ml for Ontario v. Hamilton 
tit ml It. 11. Vo., 27 U. It. 411.

“ Otherwise dispose of."—See Kennedy 
v. City of Toronto. 12 O. It. 211.

“ Otherwise oitDElt."— See Patterson v. 
Smith. 11 I*. It. ftft8.

“ OVERTAKING." See Tile InehltiarCC V. Till
Ant rid. •; Kx. (' It. 178.

*• Owner." See Hilchrist v. Tobin, 7 f\ P. 
Ill : Hopkins v. Provincial Insurance Co., 18 

p. 71: 1 le Donnai I \. \tc\Mtan. 2.1 P. 
73 : chntillon v. Canadian Mutual Insurance 
Co.. 27 ( ’ I*. 4ftO ; Hear in y v. Robinson. 27 A. 
It. ; Itroini v. Pushey. 2ft O. It. • 112 : 
Uni iny v. Hunt. 27 (). It. I I!*: Township of 
l.oyan v. Township of McKillop, 23 A. It. 
IDs : Steu art v. Ottawa and Xcw York H. IV. 
Co.. .‘K* < *. It. ft!Ml : York v. 'Township of Os- 
iinode. 24 O. It. 12. 21 A. It. HIM. 24 S. (\ It. 
282: Itcggin v. Main s. 22 <). It. 443 ;
«•«// ( Prov.). II. K. C. 1.

" i iwxiu ix Hi.”—See Hep wen v. /fotii- 
fon. 2 I'li. Ch. 31MI.

•• Hum I! ou AGENT OF THF. OW.XFIt.”—See 
Iteyinn v. Watson, 1!» O. It. (HO.

“ OW.XFIt on PERSON assessed." Si-e II ors- 
mail v. City of 'Toronto, 31 O. It. 31*1.

" < Iw.x in's RISK AO AIX.ST ALL CASUALTIES." 
Si'i> Dijon v. Itiehitieu Xuvigation Co.. 1ft 

A It. 047.
“ Owners."- See Osborne v. City of King­

ston, 23 I). It. 3S2.

P.
“ Parties."- See Heyy v. Kllison, 14 P. It. 

207; 1/cl.can v. Allen. 1M P. It. 286.

“ Partly heard.” — See Dunn v. The 
Dun U, 1 Kx. C. It. 08.

" PARTY."—See Henderson v. Royers, lft P. 
It. 211.

“Party affected."- See Parker v. Mvll 
wain, 10 P. It. ftftft, 17 P. n. 44.

" Party affectf.d ry the appeal.”—Sec 
Kekensin Hier v. Coyle, 18 P. It. 423.

“Party aggrieved."- See Regina v. ('oop- 
er. 40 V. ( '. It. 2114.

“ Party concerned."—See In re Mcllmur- 
ray and Jenkins, 22 A. It. 308.

* Party to a cause."—See Cameron v. 
Allen, 10 P. it. 102.

“Party to tiie action."—See Erdman v. 
Town of H alkerton, lft P. It. 12.

“ Pay," “ Pay or apply.”—See McDonell
v. McDonell, 21 U. It. 408.

” Payable at rank of Montreal, To­
ronto. at PAR."- See Rose Pelfonl Printing 
Co. v. Punk of Montreal. 12 U. It. ft 14.

“ Payable to my order.”—See McCarthy 
v. I mi, 22 C. P. 4ft8.

“ PAYMENT."—See Jennings v. W illis. 22 
« >. It. 430; Re Pinkerton and Cooke, 18 1'. 
It. 331.

“ Payment of money to a creditor."— 
Bee Armstrong v. Hemstrcet. 22 U. It. 330.

“ Penal."—See Huntington v. At trill, 20 
A. It. Appendix i.

“ Pending.”—See Elliott \. tjueen City 
Assurant e i t,., 0 ( '. L. .1. IftO; Regina v. I er­
rai, 10 1*. It. 444.

“ Peremptorily c losed."—See Re Alger 
and Sarnia Oil Co., 21 O. It. 440.

“ Perils of the seas."—See Hreat West­
ern Ins. Co. v. Jordan, 11 8. C. It. 734 ; 
O'Connor v. Merchants' Marine Ins. Co.. 10 
S. C. It. 331.

“Permanent improvement."—See Rob­
inet v. Pickering, 44 U. V. It. 337.

" Person aggrieved.” — See Atkins v. 
Ptolemy, ft O. It. 300: Hayes \. Armstrong, 
7 O. It. 021 ; I errait v. McAulny, ft (I. It. 313.

•• Person c laiming right thereto.”—See 
Oliver v. Turkic, 20 O. It 28.

“ Person injured."—See To May v. Cana­
dian Pacific R. IV. Co., 18 O. It. 314.

“ Person who iias the charge or con. 
TttOE." -Sih- Snell v. Toronto R. IV. Co., 27 A. 
It. 151.

“ Personal actions."—See Re McGugan 
v. McHuyan, 21 I). It. 280.

“ Personal estate."—See Re Nixon, 13 
P. It. 314.

“ Personal property.”—See City of King- 
stun v. Canada Life Assurance Co., 18 O. It. 
18. 10 O. It. 453.

" Persons signing."- See Royal Canadian 
Rank v. Grand Trunk R. IV. Co., 23 <’. P.

“ Persons who become creditors.”—Sec 
G ill aid v. Boltert, 24 O. It. 147.

“ Place."—See Judge v. Rplann, 22 O. It. 
400.

“ Place of business."—See City of Kings­
ton v. Canada Life Assee. Co., 18 O. It. 18.

“ Peace where it might properi.y iif. "— 
See xij-on v. Grand Trunk R. IV. Co.. 23 O. 
It. 124.

“ Plaintiff."—See Irwin v. Turner, 10 P. 
It. 340; Moisons Rank v. Sawyer, 10 P. It.

“ Plant."—See Middleton v Flanagan. 2ft 
O It. 417.
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•• PLEADING (ill OTHER DOCUMENT.'’ — Sec
Spark* v. l’urdy, 15 1’. It. 1.

•• Poor relatives.'*—See Ross v. Ross, 25 
S. C. li. 507.

'• Possibility."—See In rc Melville, 11 O. 
It. 020.

“ Practice."—See Re Oder, 7 P. It. 80; 
Paye \. Austin, 20 C. P. 110.

“ Practice of the church."—See McRae 
\. Mcl.eod, 20 Ur. 255.

•• Practise as a solicitor.” — See Mac- 
douyall v. Line Society of Upper Panada, IS 
S. ('. It. 203.

" Pi.EcEDi.Mi sections.”—See Selkirk Elec­
tion l Horn, i, 4 S. C. It. 404.

“ Pkefere.m K."- -See McLean v. norland, 
15 S. V. It. 300; Stephenh v. McArthur, 10 S. 
V. It. 440.

” Premises."—See Jameson v. London and 
Canadian L. and .1. < o.. 27 S. C. It. 435; 
Snyl'.r v. t ooper, 2 O. It. 308.

•* Present value of the work done."- 
See Montreal and European Short Line It. 
11 . i ». v. I he Queen, 2 Ex. C. It. 150.

Preside." See In rc McLean and Town­
ship o[ liruee, 25 V. C. It. 010.

■* Price to he paid to the contractor."— 
S'«* in n Sear and 11 oodn, 23 U. It. 474.

•• Printed for sale.”—See Slattery v. Dun, 
Is P. It. J08.

" Printing."—See Frowde v. Parish, 27 O. 
It. 520.

" Prior mortgage.”—See Cook v. Delshuw, 
23 U. It. 545.

" IV lull NOTICE.”—See l nion St. Joseph dv 
Montreal v. Lu pierre, 4 S. C. It. 104.

•• Prior user."—See Smith v. Pair, 14 U. 
It 710.

“ Prisoner."—See Curry v. Turner, 3 P. 
It. 144.

" Privilege." — See (ompaynic pour 
I.'Ei luirayc au (la: de St. Jlyacintho v. Conn 
payai■ îles Pouvoirs 1/ydruuliijues dv St. 
Hyacinthe. 25 S. C. It. 108.

" Procedure.”—See In re Uotsford. 22 (,’. 
I’ ': Iteyina v. Kirr, 20 ('. P. 214 ; lie 
t luif[t y, Oil | . V. It. 04; Manufacturas and 
Min hunts' l ire Ins. Co. v. Atwood, 28 C. I'.

1 'roceedino." — See Hrigliain v. Me- 
Eeir.ic, 10 P. It. 400; Cauyhell v. Hrower, 
17 P. It. 438; Cole v. Portcous, 10 A. It. Ill ; 
Smith v It row n, 20 U. It. 105; Acil v. Al­
mond, 20 U. It. 03.

" Proceeding for the same cause.”—See 
CanyItcll llrowcr, 17 P. It. 438.

" I'ROl EEDIXtl TO REALIZE THE CLAIM."—See
McXamara v. Kirkland, 18 A. It. 271.

•* Proceedings.”—See Loss v. Farewell, 5 
('. IV 101 ; Melodic v. Heaume. 34 V. < '. It. 
000 ; Caspar v. K cue hie, 41 V. V. It. 500.

“ Proceeds."—See Dominion Loan and In- 
ci stm, nt ( o. v. Vv ilmy. Il l V It. K18.

“ Process."—See Re Anderson v. \anstonc, 
10 1*. It. 243.

" Profits.”—See Dominion Loan and In­
vestment Co. v. Kilroy, 14 (). It. 408; Rennie 
v. Frame, 20 o. It. 580.

“ Profits of the land."—See Workman 
v. Hobb, 7 A. It. 380.

“Promissory note."- See Iteyina v. Mo- 
Donald, 12 U. (_'. It. 543.

" Proper list to he used.” — See Fast 
Durham (Prov.f, 1 E. C. 480.

“ Property."—See Cameron v. Harper, 21 
S. C. It. 273 ; In re City of ’Toronto and ’To­
ronto H. II. Co.. 20 A. It. 125, ll803j A. t\ 
511 ; In re MeCutellon and City <>/ Toronto, 
22 1’. < it. 013 ; A ill it v. O'Connor, 15 V. ( '. 
It. 103; Ur ford v. Fleming, 18 ( '. L. T. < fee. 
X. 142, 211; Iteyina v. Lorrain, 28 U. It. 123.

" Property and < ivil iiioiits."—See Doyle 
v. Hill. 11 A. It. 320; Hi y mu v. County of 
Wellington, 17 A. It. 121 ; Russell v. The 
Queen, 7 App. ('as. 820 ; Citizens' Ins.J'u. v. 
Parsons, Quern Ins. Co. v. Parsons. 7 App. 
Vas. 00. 4 S. V. It. 215 ; Clarkson v. Ontuiio 
It,ml.. 15 A It. 100; Doyle v. Itcll, 32 V. P. 
002, 11 A. It. 520; Joins v. Camilla Cintrai 
H. II. Co., 40 V. V. It. 250; Smith v. Mer­
chants Hunk, 28 Ur. 020, 8 A. It. 15.

“ Proprietary interest.”—See Cooney v. 
Sheppard, 23 A. It. 4.

“ Proprietor."—See Conway v. Canadian 
Pacific It. ll . Co., 7 U. It. 073; Drown v. 
Li rand Trunk H. ll . Co., 24 V. V. It. 350.

“Proprietor in occupancy.”—See Regina 
v. Parlce, 23 V. P. 350.

“ Pro rata."— See Kennedy v. Protestant 
Orphans' Dome, 25 O. It. 235.

“ Prosecution."—See Hiyina v. Meyer, 11 
V. It. 477.

“Protestant.” — “ Protestant Ciiaui-
TAHEE Institutions.”—See Manning v. Itob- 
inson, 20 U. It. 483.

“Provided always and this chant is
SUBJECT TO THE FOLLOWING CONPITlONS."-
See Kennedy v. City of Toronto, 12 O. It. 211.

“Provincial frontier.” — Sen Smith v. 
Datte, 13 Ur. 000.

•• Provincial objects.” — See Clarke v. 
Union Fire Ins. Co., 10 P. It. 313.

“Public harbours.” — See Attorney-tim- 
cral for the Dominion of Canada v. Attorney- 
General for Ontario, ( 1808) A. V. 700 ; Hol­
man v. Green, 0 8. C. It. 707.

“ Public hospital." — See Struthcrs v. 
Town of Sudbury, 30 O. It. 110.
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‘‘ l‘l lil.lv i.AMis." S<‘i' Attorney-General 
of British Columbia v. \ttorncy-Gencral of 
Canada, 11 App. ('ns. 205.

“ Prune PLACE."- Sop Regina v. Bell, 25 
O. H. 272.

“ Public SECURITIES."- -Sop L'wart V. dor 
don. l.‘t (Jp. -10.

Public wohk." -Spp Le proh on v. The 
(Jin i n. | Kx. ( '. It. 100; La Rose v. The 
Queen. II Kx. < It. 425 ; Alliance Assurance 
v. The din nil li Kx. V. It. 70.

•• ivni.h ATin.v" -See Huyck v. Il'tleoM, 18
1*. It. 41.

" I’lTKC HASE I ROM OWNER OR PERSON AS­
SESSED.”- Spp J lois man v. Cita of Toronto. 
:tl u. It. 301.

"PURCHASER."- Spp Goodwill v. W illiams, 
o (■!'• 550; Gillespie y. 1 <i/« Lgmundl, 0 (lv.

“ PURCHASER FOR VALUABLE CON SIDERA - 
no\." Sp.. It illiains v. Leonard, 20 S. C. It. 
41 Hi.

“ Purely money demand."—Spp (Iowan- 
loil- v. Mans. 0 I'. It. 270; Hope, v. Terris. 
.".o ('. 1*. 520 ; Smiles v. Soules. 35 V. C. It. 
331 ; llanl: of Hamilton v. II extern Assn.
< 5s re. u. coo : c,,/<. v. //,/»/.• l/on-
//<<//, 30 V ('. It. 51: Kara n a ah v. fifi/ of 
Kingston. 50 V. ('. It. 415; A ell a v. Isolated 
Risk and Tanners' Ins. I'o., 20 1‘. 200.

Q.
" (.QUALIFICATION " " I USQI ALIFICATION.”

Not in<'lu(|p(l in. Spp Regina ex ;•< /. Mack v. 
.1/aiming, 4 P. It. 73.

“ Question of law."- Spp Ilcgina v. 
Kerr, 26 (.'. P. 214.

“Questions involved in tiie action."— 
Spp Adams \. Watson Manufacturing Co.. 15 
O. It. 2IN. 10 A. It. 2.

R.

“ It Alt.way."- Spp Toronto Railway Co. v. 
The (,linen, 4 Kx. ('. It. 202.

“ Rah way station."— Spp Carroll v. Coer 
more. 20 (Jr. 10,

Iti At. estate."- Spp In re Parsons, 4 A. 
It. 170.

" Real matter in dispute."— Spp Tinning 
v. Bingham. 10 p. It. 110.

" Reasonable expenses."—Spp County of 
Cape Breton v. McKay. IN S. (’. It. 031).

“ Reasonable wear and tear.”—Spp Ang­
lin v. Henderson, 21 1 " <It. 27; Chamberli n 
v. Trenoulh, 23 C. P. 407.

" Iti: assioned."- Spp Parsons v. ('rail. 51 
V. <\ It. 435.

" Recognize."—See Arthur v. Monck. 21
C. P. 70.

Recover."—Sec Clark v. Irwin, 8 L. J.

“ Reference by rule, order, or submis­
sion."- -Spp 1/e. Maepherson and City of To­
ronto, 10 P. It. 230.

" Referring of causes under the Com­
mon Law 1 ‘Rot l- dure .\<T.” See Bank of 
Hamilton v. Itainc. 12 P. It. 418.

“ Reoulatixii and oovernino.”—Spp Hol­
lander v. City of Ottawa, 27 A. It 335.

" Regulation of trade and commerce."— 
Spp Cilkens' Ins. Co. v. Parsons. Queen Ins. 
<’o. v. Parsons. 7 Apji. Cns. 00. 4 S. ('. It. 
215 . Hodge v. 7 he Qunn. 0 App. Cas. 117; 
Mayor, de., of Train icton v. The Queen. 3 S. 
C. It. 505.

Reinsurance."- Spp Beaver and Toronto 
Tire Insurance Co. v. 'Trimble, 23 ( P. 252.

“ Relatives."—See Boss v. Boss. 25 S. (' 
R. 307.

" Release."—See Dawson v. Graham. 41 
V. C. It. 532.

" Religious denomination."—See Regina 
v. lhekout, 24 (>. It. 250.

" Remaining due."—Spp Hull v. Brown, 
15 V. C. It. 410.

" Remaining on the land."—See Lung- 
maid v. Mickle, 10 U. It. 111.

" Remise, release, and quit < i.aim."—See 
Pearson v. Mulholland, 17 (). It. 502.

"Renewable forever."—Sec Clinch v. 
Pcrncttc, 24 S. C. It. 385.

" Renewed." See I ill age of London Wist 
v. London Guarantee and Aceidmt Co.. 20 U. 
It. 520.

" Renewed insurance contrait."— See 
Long v. Ancient Order of Workmen, 25 A. R. 
147.

" Repair."—See Tolcy v. Township of Last 
Tlamborough, 20 O. R. 130.

" Repairs."—See Anglin V. Henderson, 21 
U. C. It. 27.

" Representatives.” — See Burkitt v. 
Tosvr, 17 (). It. 587.

“ Reside or carry on business."—See 
Ralph v. Great Western R. 11 . Co.. 14 C. L. 
J. 172.

" Resided continuously." — See Rc 
Voters' Lists Seymour Township, 2 K. C. 00.

“ Residence.” - See Marr v. Village of 
I ienna, 10 L. J. 275.

" Resident." See Mellish v. Vim A‘orman, 
13 V. C. R. 455 ; Regina ex rel. Blasdell v. 
Rochester, 7 L. .1. 102: Bank of Toronto v. 
Tanning. 17 (Jr. 514 ; La Pointe v. Grand 
Trunk R. 11. Co.. 20 U. C. R. 470; In re 
Ladouccur v. Salter, 0 P. It. 305.

" Result of the election.”—See Welland 
(Prov.). 1 K. C. 38.3.
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" Retired judge." — See Alacdoncll v. 
Blake. 17 A. It. 312.

" IUuht " OB “ Colour of right." — See 
v. Iioylc. 24 C. V. GO.

"Kink." Spp^ Mcluiy v. Xorwich Union

" River." See M <H nr du \. Township of 
l.’llirr. ;;7 1 < . 1{. 580, .{•» U. V. It. 540, 1 A. 
It. 028.

*• Rivers and lakes improvements."—See 
l H' nu y (le neral for *hi I low inion of Canada 

’ " - >.'ii> nil fur Ontario. | IS! 181 A.
C. 700.

" Running at large."- See Ihbottson v. 
Il< hi n. s ( ». R. 025: milliard v. (hand 
Trunk It. II . Co., ib. 583; McSIog v. Smith. 
20 O. R. 508.

“ Shall in no case he responsible." S.-v 
Itobcrtaon v. (hand Trunk It. It". Co.. 21 S. 
C. R. Oil.

“Shall no longer apply."—See Itiyina 
v. Steal well, 12 <>. It. 301.

“ Shaped.”— See Magann v. The Quern, 2
Ex. C. It. 04.

“ Shareholder."—See lie Zoological and 
Acclimatization Society of Ontario. 17 O. R. 
331 : llcndri, v. (hand Trunk It. IV. Co., 2
O. It. 441.

" Signed."—See Bccher v. Woods, 10 C.
I*.

"So SOON AS THE SOLICITOR FOR THE PUR­
CHASER SHALL IIE SATISFIED WITH I ill 
title."—See Itc McLean v. U alkcr. 111 U.
It. 101.

S.

" Sabbath day."- Spp lie Crihkin and City 
"f 'Toronto. 21 O. It. 325.

“ Sal i:i.y carried."— Spp May v. Ontario 
and Quel,re It. If. Co., 10 O. It. 70.

Spp Donovan v. Hogan, 15 A. It.

“ Satisfactory."—Spp Fioplc’s Loan and 
Deposit r0. v. Dale, 18 1'. It. 338.

" Si in oi. rates."—Spp Foster v. Village of 
Hintonkurg, 28 O. It. 221.

"School rolls."—See Free v. McHugh, 
21 C. I'. 13.

" Si RIVEN I it's BUSINESS."—Sec Thompson 
' l.'ohinson, 15 O. It. 002.

" Seaman."—See McT.lhaney v. 'The Flora. 
1 fx 1 '. R. 120: Connor v. The Flora. 0 
l x i . I,'. 131 ; Brown v. The Flora. 0 Ex. 
C. It. 133.

“ Si i i re."- See Holmes r. Thompson. 38 
I i". It. 202.

" Set ritiTY."- See Bank of Hamilton v. 
ll'iL:><l. 28 S. C. It. 235; It orts v. If orts, 
is ( I. R. 332.

“Security for money."—See Canadian 
V '-/- U/ Loan and Investmmt Co. v. A'isbet, 

31 U. It. 502.

“Sell mi give." -—See South Ontario 
I Fro,.). H. K. C. 420.

“ Sold."—See ltural Municipality of Corn­
wallis v. Canadian Facijic It. If. Co., 10 S. C.
It. 702.

“ Solid brick houses."—See Stevenson v. 
Mcllcnry. 10 O. It. 130.

“ Special case."-—Sep Draper v. Baden- 
hurst, 14 1*. It. 370.

“Special circumstance.'*—See Duff v. 
Barr, II, 3 Ch. Ch. 318; Itc Butterfield, 11 V. 
R. 1 10: Itc O' Donohue. 1 I V. It. 571. 15 V. R. 
03; Solicitor. VI. 4 (ki.

“ Specially ordered." — See Wilson v.
Manes, 17 1*. R. 230.

“ Spirits."—See II inning v. (low, 32 U. C. 
It. 528.

“Square.”—See Attarncy-Cencrul v. City 
of Toronto, 10 Or. 430.

“ State of nature."—See Stovel v. Ore. 
gory. 21 A. R. 137.

“ Station,"—See (ioyeau v. Great Western 
It. If. Co., 25 ttr. 02.

“ Statutes for the amendment of the
LAW, EXCEPTING THOSE OF MERE LOCAL EXPED­
IENCY."—See lleskcth v. Ward, 17 C. I*. 007.

“ Steam barge."—Spp Stvinhoff v. Itoynl 
Canadian Insurance Co., 42 U. C. It. 307.

“ Steel rails weighing not less than
25 LBS. PEU LINEAL YARD FOB USE ON RAIL­
WAY tracks."—See Toronto It. If. Co. v. The 
Queen. 25 S. C. It. 24.

"Selling drugs and medicines.”—See 
Bxjina v. Howarth, 33 U. C. It. 537.

" Separately from her husband.”—See 
Dio’iiiii ,i, Luna and 1 nvt stment Co. v. Kilroy, 
14 U. R. 408.

Servant."—See Welch v. Ellis, 22 A. It.

8erved."—See Xicol v. Erwin, 7 P. It.

" Shall have power.”-—See Hands v. Law 
Society of l pper Canada, 17 O. It. 308.

“ Stream."—Soc Cmeson v. Brand Trunk 
It. If. Co., 27 U. ('. It. 08; Whelan v. .1/c- 
Lachlan, 10 C. P. 102.

“ Structural damages."—See Itc Toronto, 
Hamilton, and Buffalo It. If. Co. and Kerncr, 
28 U. It. 14.

“ Stuff.”—See Johnston v. Wilson, 28 C.
P. 432

“ Subject to ai.i. the usual terms and 
conditions of this company."- Spp Citi­
zens' Insurance Co. v. Farsons. 7 App. Cas.
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•• SCIUEVT TO Ht: PRODUCED THEREAFTER IX 
FVinE.xii; ix axv court ok i.axv ou equity 
with lx I'ppek < 'axaiia." See Munary v. 
Dunli, 23 I . C. 1t. 580.

“ Seimei r TO Uoweh."—See Cope v. Cope,
l’l> U. U. -141.

“ Subject to the foleowixo stipela- 
Tioxs." -Six? McIntosh v. Sumo, l! I (V. 025.

“ Seiimissiox " AM) “ Reff.ri xi v."—See 
I.IIin,ml v. County of Middlesex. 111 V. ( It. 
25 ; He Cruicksliunk mid Corby, 30 C. V. 400.

" SeRSEQEEXT PKOCEEDIM.S.” See Lan y 
man \. Hudson, 14 1*. It. 215.

" SuisEgi E.XT VEIII HASEK.” — See Sgives- 
hr v. The Ship Cordon Caul hier, 4 Ex. ('. It. 
354.

" SUBSEQUENT VUKVHA8ERS OU MORT- 
i.au.i s." See Marthinson v. Patterson, 1 ■ U. 
It. 730.

"Sill! APPROPRIATION." See /»'(• Collins 
mid Ottawa Water Commissioners, 42 V. <
H

" Sri ii liquors.”— See He Uolriek v. 
Hyull. 20 O. It. 435.

“ Si i ii trial.” — See Myoma Election
thom •. 1 I. r. 448.

7740

" Ti.xaxt."—See A < well v. Magic, 30 O.
It. 550.

” Tex axis."—See Heyina ex rel. Lutz v. 
Hopkins, 7 L. J. 352.

" Termixus."—See Copeau v. Créât West­
ern H. II . Co.. 25 (ir. 02.

" Territory.See city of Hamilton v. 
Township of Hanoi,, 18 U. It. 111'.». 17 A. It. 
340. 20 S. C. It. 173.

‘‘Territory of the municipality."—See 
Township of liai ton v. City of Hamilton. IS 
U. It. Ill», 17 A. It. 340.

“ The eoert."—See Wcllbanks v. Conger, 
12 T. It. 354.

“Tiie cdeiit shall decide accordi.no to
THE RUillT <1 THE MATTER." See horn in ion 
Hay Co. v. Tin Quan. 4 Ex. (’. It. Oil.

"The merits of the case."—See Heyina 
v. Cronin, 30 V. C. It. 342.

"The whole or ax y vaut of a tree."— 
See Heftina v. Caswell, 33 U. C. It. 303.

" Then."—See Hr about v. Halo tide. 20 O. 
It. 37»; Mays v. Carroll, 14 U. It. 011».

“ Therefrom."—See Tilt v. Silvcrlhornc, 
ii u. e. it. oui.

WORDS AND TERMS.

" Sl’FFIi IE XT CAUSE."- See Jlennett v.
I mpire Printing and J'ublishiny Co., 15 I’. It.

"Sim IX DisvETE." See Easter v. Emory,
II 1*. It. 1.

" Sim IX DISVETE EVO.N THE A WEAL,"— 
See Petrie v. Maehmi. 28 O. It. 504.

“ S EM MAIIY WAY.” See Sale v. Lake Eric 
and Detroit Hirer H. II . Co., 02 O. It. 151k

" Severixtexde.xi e." See Cm land v. City 
of Toronto, 23 A. It. 238.

"Si kei xdir aXI) live i v.”— See Simpson 
v. Hartman. 27 V. (’. It. 400.

" Survivor.”—See Aslibiidge v. Ashbridye, 
22 o. It. 110.

T.

” Takex."- S< e He Macpherson and City 
of Toronto, 20 (). It. 558; Pony v. Lewis, 1 
V. C. It. 357.

"Takixi. " land.- See dames v. <hitario 
and Quebec H. ». Co., 12 U. It. 024.

"Tax." Six? La li'iastiyues de St. Sal/tier 
di’' Montreal v. ( it y of Montreal, 10 S. V. It.

"They came within the limits of the
l’ORT AT WHICH THEY OUl.lIT TORE REPORTED.”

See Canada Sugar Is linin'/ in. \. The 
Queen, [18USJ A. C. 735.

“Title."—See O'Dell v. Creyory, 21 S. C. 
It. 001.

“Title to laxd."—See Me A • ill v. Haines, 
13 1*. It. 115.

" Title to i.axds." — See II ineberg v. 
llampson, 1» S. C. It. 30».

"To HE DE.XEFITED.”—See Hi Stephens and 
Township uf Moore, 25 O. It. 000.

“ To HAVE HIS LIVIXi. OFF THE VI.ACE.”— 
See Brovkcitlo (Prov.f, 11. IJ. C. 12».

“To OR FOR THE 111.XI FIT OF ANY ClIARIT- 
ARLE Use."- See He McCauley, 28 11. It. 010.

" To USE AS a VEIILIC IlIUll WAY OR STREET.” 
See Plumb v. MvCminun, 32 I". C. It. 8.

" Tools."— See E Use hie
It. 04.

Hogg, 35 V. C.

" Top of Tin. HANK."—See Hobcrtson v. 
» at son. 27 C. 1‘. 57».

"Tort" by married woman.—See Mvl'ar- 
lanc v. Murphy, 21 (ir. 80

"Taxable costs of defence."—See Tal­
bot v. Eoole, 15 1'. It. 274.

"Tort committed within the .icrisdic- 
tioa."—See Clarkson v. Dupre, 10 1‘. It. 521.

" Taxable i.xhabitaxrs.”—See Heyina, 
ex irl. MeXmnara v. Christie, » V. C. It. 082.

"Tea imported into Canada."—See Car. 
Lr. Maeii. «I Co. v. 'The (Jua n. 2 Ex. ('. It. 
120. IS S. V. It 700.

" Town iiavi.no a police m auistrate."— 
See Heyina v. Young, 13 (I. It. 1»8.

"Trade and commerce.”—See Citizens' 
Ins. Co. v. Parsons, Queen Ins. Co. v. Parsons, 
7 App. Cas. »U, 4 S. C. It. 215.
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"Trade mark.”—See Smith v. Fair, 14 O. 
R. 721».

••Trader.'’—See In rc (Scaring, 4 A. It. 
17:;. See llANKBUPTCY AM) INSOLVENCY.

“Trading purposes."—See Pinkerton q. t. 
v. Pons, 33 U. C. It. 508.

" Train of cars."- -See Ilollingcr v. Cana- 
,1,0,, Par,lir R. H . Vo., 21 «. It 705, LÎO A. 
It. 244.

" Transfer."- See Croft v. Croft, 17 1‘. 
I!. 452: British Canadian Loan and Invest- 
in-nt Co. v. Hritnrll. Tl V. It. .'$10 ; (Sowans 

Hanot, i2 r. it. :m.
“ Transmit."—See Fleet ric Despatch Co. 

\ It, Il 'h I, phone Co.. 20 S. C. It. S3, 17 O. 
It. 405. 17 A. It. 202.

•• Travellers." — See Regina v. Daggett. 
Ifegina \. Fortier. 1 O. It. 537 ; Regina v. 
Sinning, 11 U. C. It. 030.

" Treating." — See Xorth Waterloo 
(Pior.,. 2 E. C. 70.

“Trial."—See Anderson v. Marriott, 14 
V. r It. 101.

"Trifling nature." —“Trifling Kx- 
'i in r. S>‘o Hamilton {Prove, 1 10. V. 405; 
ll t Snaro, > Prove. 1 10. C. 128: Welland 
(Prove, l 10. C. 383.

"T IUAL OR FRIVOLOUS."—See Macdonald 
v. H --rid Xcwspaper Co., 10 I\ It. 324.

" Trust."—See (1 amide v. Rees, 0 I’. (’. It.

"Trustee, executor, or guardian."—See 
Me,,hanh, Hank v. Monteith. Fx pa via Stand- 
-1• I Life Assurance Co., 10 l*. It. 5S8.

U.

I n.uii.e to pay his debts in full."—See 
11-minion Hank v. Cowan, 14 (). It. 405; 
I larkson v. Stirling, 14 (>. It. 400.

" Under.”—See Fartccll v. Jamieson. 20 S. 
V. It. 588.

" Under ms signature."—See llau v. 
Hurle, 10 A. It. 403.

■■ r.MlKR OR WITH TIIE CONSENT OF."—See
. 28 A. It 517

Iniiertaking’—See Phelps v. St. Cuth- 
and Am gar a Central R. II. Co.. 18 U. 

It. 581.

I nm i: influence.” — Sec Shcard v. 
Laird, 15 A. It. 330.

' I'm awful."- See Regina v. Connolly. 25 
U. It. 151.

" Untenanted.” — See Spain- v. Xorth 
U aterloo Ins. Co., 31 O. It. 525.

" Until."—See Commercial Union .leeur- 
dnee Co. v. Margesun, 20 S. C. It. (501.

" I nth. payment in FULL."—See Powell 
v. peek, 15 A. It. 138.

" Until principal and interest shall he
FULLY PAID AND SATISFIED." — Set- People's 
Loan and Deposit Co. v. tirant, IS S. C. It. 
202.

" Upon payment of costs."—See Stuart 
v. Hr ant on, 0 l*. It. 500.

“ Use."—See (iambic v. Rees, (5 U. C. It. 
300.

“ Use AND working."—See Michigan ('en­
trai R. R. Co. v. Waalleans, 24 S. ('. It. 300.

“ Use for HIRE."—See Regina v. Hoad. 18 
O. It. 485.

"Used or employed."—See The Quem v. 
The (Jsear and Hattie, 3 Ex. C. It. 241.

Usual custom.” — See Re Watson's 
Trusts, 21 O. It. 528.

“ Usually performed ” in reference to 
statute labour. See Regina v. Plunk, tt, 21 
U. C. II. 530; Regina v. Hull, 17 C. U. 282.

V.

" Valuable consideration."- See Dalton 
(Prow 1. II. E. (. 283 ; Xorth I ictoria 
(Prov.), 11. E. C. 252.

" Valuable security."—See Regina v. 
Hradg. 20 U. ('. It. 13; Church-r v. Johnston, 
84 U. C. It

“ Value."—See Montreal and European 
Short Line R. IV. Co. v. The. Queen, 2 Ex. 
L'. It. 150.

“ Value received.”—See Waddell v. Mc­
Cabe, 3 U. S. 502; S. C., 4 U. S. 101.

" Vehicle."—See Regina v. -Iustin, 24 O.

“ Vendors who shall voluntarily use
THE MARKET PLACE FOR THE PURPOSE OF 
selling." See Regina v. Reed. 11 <). It. 212.

“ Very right and .justice of the case." 
—See Patterson v. Cintrai Canada Savings 
and Loan Co., 17 V. It. 470.

“ VlA DIRECT LINE.”—See Danccy v. (irand 
Trunk R. IV. Co., 10 A. It. 004.

“ Void as against creditors."—See Clark­
son v. McMusler, 25 S. ( It. 00, Meriden 
Britannia Co. v. Braden, 21 A. 11. 352.

“ VOLUNTARILY."— See Whitney v. Toby, 0 
O. It. 54; Stuurt v. Tremain, 3 <). It. 100.

W.

“ War vessel."—See Tile Minnie v. The 
(Juccn. 23 S. C. It. 478.

“ Warehouse."—See Regina v. Holliday, 
21 A. It. 42.

“ Warehouse receipts.”—See Re Mon- 
teith. Merchants Bank v. Monteith. 10 (». It. 
520.

“ Warrant and defend."—See Green v. 
Watson, 10 A. It. 113.
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" Warrant or execution."—See Maefic v. 

Il il ii hr, !l I*. It. 1411.

” Water's edge."- See Hoc <1. Mclhniiilil 
v. Cobourg Harbour Commissioners, M. T. 7 
Vi' It. iV II. I Ou. I Is* : A'«in* v. TurriUc, 
52 I . < '. It. 17; lie l ient I «Heu l 'anul, 111 U. 
it. ira

" Waters of the Scugou river." See 
IIrath/ v. Saillir, lii U. It. 41». 17 A. It. 31 $5.

“ Way." S.-e ( aidnill v. Mill*, 24 O. It. 
I''J: // • 'nil",./ Mi' hiin Mfg. ' '21 A.
it. mi.

" Way i ked in the business of tiie em- 
I’l.oYi n."- Sop Stride v. lliamond (Hass t o., 
2(1 O. It. 270.

" WlEKI.Y PAPER." Spp lie Trusties of 
Ihist Presbyterian V Inn eh and M eh an, 10 (). 
it. 30.

“ When kit ii i.ooiis are imported into 
Canada or taken out of wareiiovse for 
( ONSI'MI'TIO.N THEREIN.”- See t'll Hilda Sugar 
Refining t o. v. 7 lie Queen, |i8H8| A. C. 73,1.

il.i i i„" Spp llullun (Dome, II. 10. 
C. 730; Johnson V. Allen, 20 U. It. 550.

“ WILFUL act.”—See It il*on v. Millies, 20 
A. It. 308.

“ With costs."—See U niton v. Henry, 13 
I*. It 300.

“ With intent.*—See It hit mu v. Toby. 0
O. It. .VI.

“ Within Ontario.” - See Boswell v. 
Piper, 17 1*. it. 2.17 : Canada Cotton Co. v. 
Pur malic, 1.3 1*. It. 308; County of Went­
worth v. Smith, 1.1 1*. It. 372 ; Purler v. 
Odette. 10 P. It. 00.

“ Within six months after the fai t
''Oil MITTED."— See tl < hh V. lilt, ton Stout y 
Creel: Consolidated lioad Co., 20 O. it. 343.

•• Without prejudice."— Admissions so 
made ns evidence. See Evident e.

" Without prejudice."—See Omnium Se­
curities Co. v. Richardson, 7 (>. it. 182.

“ Witness.'*—See Moffatt v. Prentice, 0
C. L. J. ISO.

1 « » Yt"1-KSTATE- —See Town v. Harden,

" Would tow up and back."—See Bailey 
Ocean Mutual Marine Ins. Co., Ill S. ('. It.

" Written agreement.” Spp Ville de Chi­
coutimi \. I.iyaro, 27 S. V. It. 3,20.

Y.

“Year."- Spp In re \xi>h,,<l,i School Trus- 
tees and Humphries, 24 O. it. 082.

Yearly proportions’’ money payable in. 
—See McQueen v. McQueen, 0 V. < '. It. S30.

WORK AND LABOUR.

I. Contract,
1. Extras, 7741.
2. Special Contrails, 7747.
3. Tenders and Specifications, 7753.

11. Effect of Acceptance of Work,

III. Evidence in Actions for Work and
Labour. 7755.

IN'. Parties and Pleading in Actions 
for Work and Labour and 
for Breach of Contract,

1. Liabilities and Rights of Parties.
7750.

2. Pleadings and forms of Actions,
(a » Common Counts Right to Re­

covery on, 7758.
(l>) Other Pleadings, 7750.

V. Perform an t e gf Work,
1. Completion, 7702.
2. Departure from Contract, 7703.
3. Destruction of Work while in Pro-

gress, 7700.
4. Penalties or Damages for Xo«-per­

formance, 7700.
5. Performance Prevented or Rendered

Impracticable by Employer,

0. Draper Performance, 7770.
7. Time for Performance and Payment, 

7770.

VI. Remuneration,
1. Deduction, 7773.
2. Interest, 7774.
3. Special Mode of Payment. 7774.
4. Subject to Certificate or Decision of

'Third Person, 7770.
5. Other Cases, 7785.

VII. Right of Property while Work in 
Progress, 7787.

VIII. Miscellaneous Cases, 7787.

I. Contract.

“Beside" or “under" Contract.] —
As lo wli.nt is extra work under a contract, 
and extra work beside a contract. Ritchey v. 
Bank of Montreal, 4 V. C. it. 450.

Building IIterations—Provision as to 
Writing- Addenda to Specifications.]—A con­
tract for the erection of a church accord-Sec Statutes, IV.— Will, IV. 10.
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ing to certain plans mid spécifient ions, pro 
wiled that if defendants should at any time 
desire in make an.v alterations or additions, 
plaintitf should erect the church with such 
alterations and additions as defendants or 
one S. should direct, by writing under his 
it tin r hand. <"erlnin extra work was done 
at the desire of the defendants, though not ex­
pressed in writing under their hand :—Held, 
iii it pi.i tiliti was entitled to recover therefor, 
for the contract did not provide that no such 
work MU' i" he allowed or paid for. unless 
ordered in writing, which would have pre- 
..11ted île- plaintiff's recovering, hut merely 
that plaintiff was hound to execute such extra 
v wk as defendant- or S. should direct in writ­
ing to be done. Other work, also claimed as 
'•Atras, v.us contained in the addenda, which 
were annexed to the spccilivatimiN before 
pi. t.If signed the contract : Held, that such 
work was included in the contract, and could
i ni he allowed as extras. Itiainond v. Me- 
Anniiny, hi I'. I*. il.

Kyi niai Orders of Owner- Disrc- 
o'ii ilini/ I reliiti cl.]—1 lefvndnnt employed the 
pl.iintiffs under a building contract, in which 
n was stipulated that there should he no 
• lergi' fi• r extra work, unless specially ordered 
in writing by the architect employed. The de-

• I n i In - If having requested the plaintiffs 
to do a certain work on the Imilding, and <le- 
sired the plaintiffs' men to take their or- 
d r from Itim and not from the architect :
H' d. that for this work the plaintiffs might 
recover on the common counts, without refer- 
»'••■• to ;ii" contract. Melville v. Carpenter, 
II I . c. It. US.

Crown . I étions against.]— See Cltow.x 
I'i l lTION OF KlUllT.

Deviation from Contract —Xcw Agret- 
’"•'it. i- Held, that under the agreement and 

i- proved, the extra work claimed for by
ii iliiutiff must lie considered not as extra 
wm k done under the contract, hut under a

h-eijnetit new agreement, wholly deviating 
from, and not as upon the same terms 

to i me or mode of payment : and 
; 11 the plaintiff might recover for such work 

the account stated. II ntson v. 
071. o ne 7 V. V. it. 34."».

Di-aiiingeI'rofil, i- Alteration of Depths 
\eee>mug" II oil;. | A by-law, founded 

"a the usual petition, was passed by defend - 
ants I or the drainage of certain lands in the 
town-hip, and a contract therefor, under do- 
•' "I In in-' corporate seal, entered into with 
j " i if for the construction of the drain.
I li" depths required were marked on the pro- 

td - forming part of the contract. I let ween
• iiaiii points, where the d«*cpest excavation 

o - re,piired. the drain was to he tiled and 
" ' 'd After the jilaintiff had proceeded

s"|i"‘ distance between these points, the de
"! 1 ugineir. under whone personal dll

• i on i he work was being done, discovered 
’|1 ■11 1 he depths were inaccurately given, ami 
ihn the drain was not deep enough between 
il" lid points, and lie directed the drains 
til lie deepened and the tiles, so far as laid.

h" taken up and relaid at the increased 
d' pth, thereby occasioning to the plaintiff con­
siderable work beyond that provided for by 
Hr- contract. By amendments to the Munici­
pal Acts, councils, in the case of drainage 
works, are authorized to make an assessment

upon the property of those benefited when the 
means provided are not sufficient ; and any 
damages recovered in proceedings respecting 
such works arc to be charged against the lands 
beneiitvd. It was proved that without the 
work the drain would have been useless. No 
formal resolution of the council was passed 
authorizing this work to be done, nor was 
there any contract therefor under the cor­
porate seal, lu au action against defendants 
to recover the value of such work: Held, re­
versing the judgment in 1.'» « *. It. .'itit;, that the 
work was work that the plaintiff was bound 
to perform under the contract itself, tjuivrc, 
whether the work was in any event " tieces 
sary ” in such a sense as to impose liability 
for payment therefor upon a municipal cor­
poration without an express contract. Greta 
v. Tow ns hi y of Or ford. 111 A. It. 4.

Railway Hub-contractor — Directions of 
Lny nicer Reference to 1‘rineipal Contract.) 
—Defendants, with others, had agreed under 
seal with the Great Western Railway Com­
pany to make and complete certain sections 
of the railway. Their agreement was to do 
the several descriptions of work in accordance 
with the plans and specilicalioiis furnished by 
the company's engineer, and for the prices 
contained in a schedule, all annexed to the 
agreement. In these were contained, among 
other things, a full detail of the manner in 
which the culverts were to be made, and the 
kind of stone to he used. «Ac. It was also 
provided that, if the engineer should so direct, 
embankment might lie substituted for trestle 
work or piling, at any point, and vice vurs/t, 
without any extra allowance therefor. The 
plaintiff afterwards agreed under seal with 
defendants to furnish all materials necessary 
to build and complete all the arched culverts 
required on one of the sections included in 
their contract with the company; “ and that 
the same shall be done in strict accordance 
with the plans, specilicalioiis, and directions 
of the engineer of the Great Western Railway 
Company having charge of tin* same." This 
agreement was signed " S. Farewell & Co." 
by Farewell, one of the defendants. The plain­
tiff was proceeding with the construction of 
the « ulverts, when the company's engineer in 
' barge divided upon having a description of 
mason work superior to and different from 
that specified in defendants’ original contract 
with the company ; and one of tlie defendants 
th«‘n desired the plaintiff to go on with the 
work a< required, and promised to pay the ad­
ditional expenses incurred by the change. The 
plaintiff sued on the common counts for the 
value of the work done upon that undertaking, 
not under the contract Held, that, although 
it was stipulated that he should abide by tlm 
directions of the engineer, the plaintiff might 
refer to the defendants’ original contract with 
the company, to shew what kind of work was 
contemplated by his agreement, and that lie 
was entitled to recover under the common 
counts for extra work ; for, as the plaintiff's 
contract was evidently made with reference 
to that under which the defendants were act­
ing. it would he impossible, without looking 
at both, to put a just construction on their 
agreement. Logan v. Stranalinn, VI V. < '. It. 
15.

Hen Mndinnis v. Village of Yorkvillo. 21 V. 
C. R. 103. post VI. 4: W right v. County of 
Orcy, 12 I\ 17!*. post VI. 4: Older show v. 
Garner, os V. C. R. 37, post VI. I : Ii 
County of It race, 21 (’. V. 41, post VIII. :
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(i mullein v. < 'ilj/ of UI la tea. 3M 1\ 0111, post 
V. - ; Mt .\ untilru v. Skain, 33 t). R. 1U3,

3. Special Contracts.

Abandonment Valuation of Work 
lhuh. | In .in :ii iich for building part of a 
In,use, ii appeared that the work had been 
done under a special agreement, the terms of 
which had not In-ell complied with, hill the 
defendant, having sold the property, did not 
supply certain joists which he had to furnish, 
and he and the plaintiff together employed a 
person to value the work done. The plain­
tiff then left the work, and sued on I lie com­
mon counts. Ilild, that the action was well 
brought. Aitkin v. Malcolm, 2 U. C. It. 134.

Authority of Agent notification - 
Dismissal of Contractor- !‘a\uncut for Work 
Ihuii' Damnycs. | The statutory agent and 
managing director of a railway company en­
tered into contracts in his own name, acting 
for and on behalf of the company, for the 
const ruction of the road, erection of station 
houses, anil maintenance of way, at certain 
prices set forth in the schedules, under which 
the contractor entered upon the execution of 
the works, constructed the road and some of 
ilie sloiiou houses, and during the progress of 
the work had been paid large amounts on ae- 
coii- i of his work, according to the scheduled 
prices, after which tin- company refused to 
allow him to complete the contracts, alleging 
11* ; the prices agreed to lie paid were ex- 
orb i nn, and that the agent had not been 
authorized to enter into them. <»u a bill tiled 
for that purpose, the court of chancery de­
clared the company bound by the contracts, 
on the ground >-i ratification and acquiescence 
therein, and that the contractor was entitled 
t - be paid for all the work that had been 
done according to the schedule of prices ; and 
aI'h in lie paid for any loss he could show 
la- had sustained in consequence of not living 
allowed to proceed to a completion of the con­
trails. On appeal the decree was varied in 
so far as it allowed damages for not being nl 
lowed lo complete the same. Uiiffalu anil 
I*iiI.c Huron If. II . Co. v. II liihhcad, S (Jr. 
l.’iT.

Building Contract Delay Time — 
I.nia nia hit Damages. )—Vndor a building con­
tract. in writing, the contractor agreed that, 
siibjii i io any extensions of time by the archi­
tect. i lie building should he finished by a 
named day. and that in default he would pay 
Siii a week as liquidated damages. It was 
also | i i iih-d that all extras. Ac.. should form 
a part of the contract, if authorized h.v the 
architect, who was first to fix the price, and 
grant such extension of time therefor as he 
i bought necessary, and power was also given 
him to extend the time for completion in ease 
of a strike. The building was not completed 
for over four months after the time fixed, and 
this action for the balance of the contract 
price was commenced within ihe time the 
tin.il payment was made payable under the 
contract. Although some extras wen* done, 
and there was evidence as to delay by strikes, 
tin* architect was not asked for, and did not 
grant, any extension of time: Held, that 
the contract must govern, and that the de 
fendants were entitled to recover, hy way of 
counterclaim, the sum provided hy the con- 
tritct as liquidated damages. If a claim to

liquidated damages hy a defendant is pleaded 
by way of counterclaim the plaintiff may reply 
matters arising subséquent to action brought. 
The plaintiff was allowed to reply that the 
filial payment under the contract had accrued 
due after action brought. Aliter, if pleaded 
bj way of set-off. Tote v. Andrews, 8 <j. B. 
I> 438, followed. McXamara v. Skain, 33 O. 
U. 1U3.

— - - /tismissal of Contractor—Authority 
of Architect Xotici~ Time.J — A building 
contract provided that in case the works were 
not carried on with such expedition and with 
such materials and workmanship as the archi­
tect might ili-vm proper, then, with the special 
and written authority of the proprietor, lie 
should be at liberty, after giving him seven 
days’ notice in writing, to dismiss the con­
tractor, and employ other persons to linish the 
works, Ac. : field, that such special author­
ity meant an authority to he acted upon 
with reference to some individual contractor, 
and not a general authority " to dismiss in 
his discretion any workman or contractor.” 
(31 That tin* notice should intimate to the 
contractor in what respect the architect was 
dissatisfied, and what he required to be done, 
so that during the time mentioned in the 
notice the contractor might have an opportun­
ity of removing the objection, in default of 
which the architect might dismiss him at the 
expiration of the time, but not before, (jim-re, 
whether such provision could be acted upon 
aller the time fixed by the contract for the 
completion of the work. Another condition 
provided that the architect might dismiss any 
workman who might be disapproved of :— 
Held, that ibis clearly applied only to a work­
man as distinguished from a contractor. 
Smith v. Cordon, 30 (J. I*. £>53.

— - Dismissal of Contractor— V< te Con­
tract- Incorporation of Clauses.]- -Where a 
contractor for the building of a house made 
default in carrying on the work, and, in 
consequence, tin* owner, acting under a clause 
in the contract to that effect, dismissed him, 
and agreed orally with a sub-contractor who 
bad been employed by the contractor, that 
if the sub-contractor would go on and finish 
lb.- work In-, the owner, would pay him 
Held, that the sub-contractor was entitled to 
a lien for all work done under such agreement 
as a “ contractor,” and as to such work lie 
was no longer in the position of a sub con­
tactor. Held. also, that the sub-contract­
or acting under such an agreement, was 
not bound by clauses contained in the original 
contract with tin* dismissed contractor, pro­
viding for forfeiture. Ac. 1‘ctric v. Ilunlcr, 
Cucst v. ilunlcr. 2 O. li. 333. See S. Ill 
A. 1C. 137.

- Dismissal of Contractor—High! to 
Itcmorc Mali rial and I hint—Demand—Cou- 
rersion.]- -By a contract for the erection of 
certain buildings the contractor was to supply 
all labour, material, apparatus, scaffolding, 
utensils, and cartage of every description 
needful for the performance of the work ; and 
was to deliver up to the owner tin* work 
in perfect repair, Ac., when complete, and 
was not to sublet any part of tin- works 
without lia* architect's consent : and all work 
and material as delivered on the premises was 
to*form part of ihe works and be considered 
the property of tin* owner, and not in lx* re­
moved without bis consent : the contractor to 
have liberty io remove all surplus material
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after hf lmd completed the works. Without 
ih,. im liiievt's consent the contractor entered 
in11* a Mib-ciiiitract with the plaintiff for the 
. . i ii imi. hriek and masonry work, and the 
plaintiff commenced work under his sub-con- 
ilari, a'd continued to work for some time, 
when lie was ordered to discontinue by the 
an hi i. i : Held, that tlie plaintiff was en- 
t it led to remove front the premises (premises
i uen h mu w hut the parties treated as such i 
material placed there after lie was directed 
iu ili'fontiuue. and also material delivered off 
the premises, as well as plant constituting the 
fixtures and the apparatus, &c., necessary for 
carrying on his business, or to recover from 
iIn- owner the value of any material used 
In him in the buildings ; but that the pluin- 
ihi w.i' not entitled to remove any material 
placed there before he was ordered to discon­
tinue; and that no demand was necessary ;
ii ap] coring that the owner was using the 
• an,'. and thus committing an act of con­
version. Asl,field v. lldgell. 21 O. It. 105.

r<mmatt fur Muteriul—Utoner—.1c- 
/iM/icc of (hdrr. |—< hie M . by a written 

co ir.oi. agreed with the defendant for the 
creel ion of a dwelling house in two months 
front date, and if Al. neglected to build the 
house defendant was to lie at liberty to pur- 
oh.i-c material and employ workmen to finish 
it. and deduct the cost of the material. »Vc.. 
oui of the price. The plaintiff agreed to sup­
ply M. with lumber to he used in the build- 
II..'. an-l M.. after a portion of the lumber had 
bed pi.u cd in the building, gave plaintiff an 
order mi defendant for the sum of $351.44$,
• .........I to be '* for lumber used in your
house one month after the building is fin- 
i-lied," which the defendant accepted. AI. 
fund to complete the building, and the de- 
: 1 nlani employed a third party to do so in 
accordance with the terms of the agreement :

ii" d. that the defendant was liable io pay 
the plaintiff, notwithstanding that M. did not 
1 "iiiplcti; the building. Hunier v. llam •*, 111 A.
It. 21.

Conditional Contract -Condition nut 
t Ii ■ d !'• i formante --/ W'orfc.] Plaint ff 
citcicd into an agreement in writing with 
defendants to do certain work under a pro­
visional by-law. which agreement contained 
this clause ; •• Notwithstanding anything here- 
. . ; before contained to the contrary, this agree­
ment . is made subject to the final pass­
ing of the saitl by-law . . and in the event 

: ' aid by-law not being passed . . .
then this agreement shall be null and void 

The by-law was never finally passed, 
and the agreement was produced at the trial 
by defendants to prevent the plaintiff recover- 

on a quantum meruit ; Held, that the 
defendants were bound by the contract, and 
that the plaintiff on shewing the approval Of 
the engineer, as provided by the agreement, 
"as entitled to a mandamus to the defendants 
tp raise the money. The stipulation as to the 
imal passing of the by-law should receive a 
reasonable construction and could only In­
in voked when the work was not properly per- 
("rmedj (,i ii n in tance v. Township of Howard,

Failure to Perform—Ycic ('outrait— 
/m-nrpunition uf Provision as to Damages.]— 
Plaintiffs on the .'{1st May. 1871, contracted 
io make and complete the iron work upon a 
building put up for defendant, by 1st July,

IMl. and to pay $50 per week as liquidated 
damages for every week the same should 
remain unfinished after that time. Defendant 
had not the building ready to receive the iron 
work for nineteen weeks after the 1st July, 
but the plaintiffs did not finish their work 
for more than seven weeks after they were 
enabled to begin : Held, that such a special 
provision a> that for liquidated damages 
would not be considered as incorporated in 
the new contract under which the work was 
dom- after 1st July, though the plaintiffs 
might be liable for the delay in an action for 
damages. Hamilton v. Moore, 33 U. < '. It. 
52U.

- Period of t'r< dit.\- Where work has 
been agreed to Ih.- done upon a certain 
credit, and the party, by failing to perform 
it within the time agreed upon, has dis­
abled himself from suing upon the special con­
tract, lie cannot therefore recover on the 
common counts I «fore the expiration of the 
credit under the agreement. McMultun v. 
Coffee, l l r. It. I in.

--------  Periodical Payment.< /adependent
Covenants.] The plaintiff sued in assumpsit 
for work and labour, and at the trial put in 
a sealed agreement under w hich lie had agreed 
to perform the work, by which it appeared 
that defendant was bound to pay for ila- 
work at stated periods. The work was not 
done according to the contract, and the plain- 
till' subsequently sued in assumpsit, but was 
nonsuited at the trial, on the ground that the 
covenants in the sealed instrument were in­
dependent. and that he could have sued on 
the agreement for the money although the 
work was not performed ;—Held, that the non­
suit was wrong, Hurtun v. Pishcr, I . t*. 
It. 75.

-------- - Prevention — Indivisible Contract.)
-in November, 1853, plaintif! agreed to clear 

and tence twenty acres of defendant's farm, 
to be cleared lit for seed by the* loth Septem­
ber. and all to be completed by the 2Utii ; 
13U to be paid in advance, and £30 on the 
15th October. In the following spring a fire 
look place on the land occupied by defendant, 
and run over a part which plaintiff had chop­
ped; he told defendant that this would pro­
bably prevent him from finishing the job in 
time, and that he wished to give ii up. but 
the defendant pursuaded him to continue, and 
lie went on until the autumn, when lie went 
off altogether, alleging as a reason that In- 
had heard defendant intended to claim dam­
ages from him for not having finished in time. 
About fifteen acres were then cleared, which 
defendant had put in crop Held, that the 
plaintiff was not entitled to recover upon Un­
common counts for the work performed, ilie 
contract being indivisible and defendant not 
having prevented its performance. (Jrser v.
Humble, 11 l . t\ R. 576.

-------- Healed Contract—It'orA- Done in
Part- Unitedg.]—The plaintiff agreed under 
seal with defendant to manage, cultivate, and 
improve the defendant's farm for one year, 
and do whatever work defendant should re 
quire during that period, in consideration of 
the sum of £115, payable at the expiration of 
the said term; plaintiff to have the use of 
the house on said farm, during the term, pas­
ture for two cows, and half an acre of land 
for a garden. The plaintiff served the de­
fendant until within three weeks of the end
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of tli<* term : and then loft tin* fiirm :it the 
defendant's request. and upon defendant's 
promise. if la* would do hi. io pay or settle 
with him : Held, that the plaintiff eon Id 
not declare in assumpsit for work and labour 
generally, h«*<iause the work was done under 
a sealed contract, which lie had not per­
formed. tjuu'io, whether be had any remedy 
at law. Parnell v. Martin, 5 ('. 1‘. 47.'l.

Fnimin" on Shares -Lame or IIin of
Labour.] I’.- owning land, agreed with M. ami 
IS. that lie should furnish a team of horses 
and the farming implements required, together 
with the seed, and they agreed to do the work 
as la- should direct, and harvest the grain 
raised : each party was to pay for the thresh­
ing of their respective share of the grain; 
M. and II. were to keep up the fences, and 
to draw and sow tile plaster required, which 
I*, vas to furnish; they also agreed to hoard 
all threshers engaged on the place, to dig all 
tiie root crops, and to house I’.'s share, and to 
(Io the haying, and put two thirds of all the 
produce in the barn for 1’.. and not to leave 
the place while their labour was required 
there; the bargain to be for the summer 
and fall, and cease when the fall work was 
done. For the next year there was a parol 
agreement, varied in tins, that I’, was not 
to Mal the horses, and they were to have 
one half instead of one-third of the crops: 
Held, uoi a lolling of the land on shares, 
giving to M. and It. a term and possession, but 
a contract for remuneration for their care 
and labour, to be performed as 1* directed. 
Park x. Iluwiiltrt 'i. 1 I «1\ 1MJH. See Ihuycr 
v. Hot bunt, 1*1 F. V. 122.

Payment in Work Ihuiaud.] Where 
nil act m,i was brought mi notes payable in 
work; Held, that the plaintiff could recover 
without proving a demand and refusal to do 
some spi-eilic work, it being incumbent on 
defendant to offer to perform work for the 
plaintiff. Teal v. ( lari,son. 4 U. S. 1»72.

When a plaintiff fails to recover upon a 
special agreement to pay the plaintiff a cer­
tain sum in work, still ojien and executory, 
from not having made a legal demand upon 
the defendant to do the work agreed upon, 
he cannot recover upon the common counts. 
Ilotrim v. Miiviiautura, 5 II. V. it. ilitii.

Postponement of Work by Consent
\>ir Ay ret limit. \ In March. 1NT»2, the plain­
tiff ami defendant made an agreement in w rit­
ing. b> which the plaintiff was to build a cot­
tage for the defendant, and to complete it by 
the 1st November, for £212 IPs., of which 
part was to Is* paid on the completion of the 
building, and the remainder at the times speci­
fied in the agreement. The defendant re­
quested the plaintiff to postpone the work, 
and it was in consequence not commenced un­
til August, 1ST».'», and finished in March. !Sfi4. 
It was not shewn that any new agreement had 
been made; but it appeared that, as wages 
and materials had increased in price, I la- 
plaint iff, when asked to proceed with the work 
in 1KWI. objet ted to being hound by the old 
agreement, and the defendant then prom­
ised to pay tint* nl the completion of the 
building, and the whole sum if he could, say­
ing lie would probably pay the whole ; Held, 
that the lirst contrai t was clearly at an end, 
and that the plaintiff was not bound to declare 
s|iecially on the subsequent promise, but

: might sue upon the common counts. Iluvill 
v. I nr in an, 12 L*. C. it. 2215.

Rescission Proof of. | When there is a 
special contract for work and labour, it must 
be distinctly shewn that such contract has 
been rescinded before a recovery can he al­
lowed upon the common counts for work sjieci- 
lied in it. Tyrrell v. Humble, 12 U. < '. It. tit 10.

Road Making Payment hji Toll*.] De­
fendants, being a joint stock road company, 
under t'. S. | . C. c. 40. contracted with plain 
tiff to build for them four additional miles, 
nil extension of the road originally contem­
plated, and to pay him by the tolls to he col­
lected there and on three other miles of the 
road. This mode of payment was not author­
ized by the Ad is. ;*,2». but the plaintiff 
built the rond, defendants accepted it, and 
levied tolls upon it, and after handing them 
over to him for some time, refused to allow 
him to receive more, or to pay him for the 
work done : Held, that they were liable upon 
the common counts. Thornton v. Santlirieli 
Stmt Plunk /fom/ t o., 2‘i l\ C. It. .7.11

Sewers > on*tiHction of- llisinissal of 
Vontruetor linn -SyveifieutioiiM.] - A con­
tract for the construction of a sewer made 
between the corporation of a town and the 
plaintiff, payment for which was to be made 
by items according to schedule prices, pro­
vided for its completion within a limited time, 
which was extended by resolution of the coun­
cil and again informally extended for a fur­
ther period. The contract provided that if 
the contractor neglected or refused to prose­
cute the work to the engineer's satisfaction, 
the corporation might employ and place on 
i lie work such fore- of men and teams and 
procure such materials as might lie deemed 
necessary to complete the work by the day 
named for completion, and charge the cost 
thereof to the plaintiff ; and by the specilica- 
tions, which were made part of the contract, 
the same powers were conferred without any 
restriction us to time. Tin* work not having 
been proceeded with to the engineer's satis­
faction. the corporation, before the expiration 
of the second extension of lime, exercised the 
powers above conferred : Held, that under 
the contract the power conferred could only 
be exercised during the time lixed for the 
completion of the work or the extension there 
of. but under the specifications thereafter; 
and therefore, even if the corporation could 
not under the contract avail themselves of the 
second extension as granted informally, the 
powers were properly exercised under the 
spcciticntious M.unjun v. Point of Windsor,
-l u. 11. i»75.

Wrecking Contract Liability- Arbitra­
tion- A eijL>i< net.]- Defendants and another 
company bad insured a vessel, which was sunk 
while being towed by the plaintiffs for lier 
own-rs. An agreement was then entered into 
between the plaintiffs and the insurance com 
lia.des. |,y which, after reciting that the lia­
bility for raising the vessel was undetermined, 
the plaintiffs undertook to raise her for a sum 
named, and it was agreed to submit to ar­
bitration by whom such sum, and the other 
expenses of repairing the vessel, should be 
borne. After this the owners sued the plain­
tiffs for negligence in sinking the vessel, and 
recovered. The defendants refused to arbi­
trate, and the plaintiffs then sued them for 

, work and labour Held, that they could not
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recover, for defendants had agreed only to pay 
in tin- event of the arbitrators deciding that 
tli.-v were liable, and it was not certain 
whether the plaintiffs were entitled to he 
l at all. The question as to the plain­
tiffs’ negligence was left to the jury, and 
found in their favour : — Held, that such 
question could not In- tried in this action; 
and semble, that on the evidence the verdict 
was wrong. Calvin v. Provincial Insurance 
< 27 I . C. It. 403.

iSYr Canada Hank Sole Co. v. Toronto It. 
II. ro., 22 A. It. 4112. untc Contract, II. 4 : 
>’lock \ ttreat Wishrn It. It . t'o., 7 C. P. 
:.2(t, U ( '. I*. 134, post III.

3. Tenders and Specifications.

Alteration — Notice — Inspection — 
durn. | One L. advertised for tenders for an 
addiiinn to a store, intending to furnish the 
hricks for the work himself. lie afterwards 
decided that the contractor should furnish the 
hri. ks, and the architect notified the persons 
tendering by leaving a written notice on his 
desk where the specifications were i»ut for 
their inspection, but no notice of the altér­
ai <m was made in the specifications. The 
I'l.iintiff, it was shewn, tendered for the work, 
hut the defendant's tender was accepted, and

• plaintiff sub-contracted under him. Upon 
an action brought by tlm sub-contractor 
against tlm contractor for the price of the 
hra-k. the Judge left the question on the con­
tract to the jury, who found for the plaintiff :

Held, that upon the ordinary reading of 
lb- contract the plaintiff was bound to furnish 
Mi.- brick, hut a new trial was granted be-
- a use the construction of the contract bad 
been left too much to the jury. Ireson v. 
1/12 C. V. 475.

Proviso in Contract—Signing of Spcci- 
■ aimns Omission—Excuse for Non-pcrform-
• " | — Declaration, that the defendant by 

' cf ure covenanted to do “ all the work in­
i' I in certain specifications " required for

'b- erection of a building on Wellington 
-Mi .I, in the city of Toronto, but did not 
I - i i"rin the same. Plea, that by the in- 

’ 'itnre it is declared that the works to ho 
i1 ri1 -rnieil were the works represi*nted and 

-■. itied in certain plans and s]K>cifications 
i i of prepaml for said work and signed by

— I. mi architect, and the defendant, and 
' mid works should in all things be per-

•"'"Hied according to said plans and specilica- 
. and defendant says that no sjiecifien- 

- of -aid work were prepared therefor and 
-n.d by said L. and the defendant, and 

ihe want of such specifications the defend- 
i i u a- prevented from performing the 

i l<- Ih'idication, that said plans and spivi- 
aiions wen* prepared for said work, as de- 

’■ "hint, wlu-n lit- executed said indenture, well 
and were the same s|>eei lien lions men- 

'"d in lia* declaration, ami the defendant 
- not. by tlm want of such specifications, 

"w iiteil from performing said works :—
• I id. plea good, and replication bad : for that

-l"1' Mentions, signed by L. and by the
• ndani. were an essential part of the eon-

d as they had not been signed the 
' i i was not perfect. Hooch v. Snarr, 

V. C. It (51(5.

---------Siyniny of Spivifications -Omission
of- /‘<i//ninil—(Quantum Mtruit.]—The plain 
tiff agreed in writing, on the 10th February, 
to build a house for the defendant according 
to tlie plans and specifications of one It., 
with alterations made by 1., for $25.000. 
Afterwards some alterations were agreed 
upon, and on 30th April a contract was exe­
cuted by plaintiff and defendant by which the 
plaintiff was to build the house for $20.500. 
and this contract recited that tin- plaintiff nnd 
agreed to do all the work required according 
to certain plans and specifications prepared 
by It., with certain suggestions and amend­
ments made by !.. and signed by the plaintiff, 
subject to the various stipulations and condi­
tions mentioned in the contract. The plans 
were signed by the plaintiff, but not tin* speci­
fications ; but lie finished the building accord­
ing to the sjiecifications prepared, and from 
time to time obtained certificates for payment 
from tin- architect for the work executed as 
under the contract, in accordance with its 
provisions, by which the money was to In- paid 
<>n such certificates, no extra work was to 
be paid for without a written order, and in 
the event of any dispute the architect was to 
he the sole and final judge : Held, that the 
plaintiff’s omission to sign the specifications 
could not entitle him to set aside the con­
tract as not complete, and to claim for the 
work done as upon a quantum meruit, with­
out the architect’s certificates. Hearing v. 
Nordheimer, 40 U. V. It. 21.

_Sce Manyan v. Town of Windsor, 24 O. It. 
07.-», ante 2; Diamond v. MeAnnany, ltî V. 1\ 
0, unie 1.

II. Effect of Acceptance of Work.
Municipal Corporation Public Ituitd- 

ififf Vocation Executed Contract Seal. \ 
The defendants passed u by-law, approved of 
by the ratepayers, reciting that there was "an 
urgent necessity for a building to he used by 
tin- municipal corporation as a lock-up. fire 
ball, council chamber, and public hall," for 
tin* purpose of acquiring tin- land and erecting 
smli a building at a cost of $4,500, for the 
raising of which sum provision was therein 
made. IS.’s tender for carpenter work, «.Vv. 
(including a shingle roofi, was accepted, hut 
at a special meeting of the council, at which 
only three of the councillors, with 15. and L„ 
tin- plaintiff, were present, an arrangement 
was made by which It. threw off $4 a square, 
and was relieved of the roof part of his con­
tract. and L. agreed to put on a metallic roof 
at $(» a square, and it w’as resolved by the 
council that " iron shingles instead of wooden 
shingles Ik* put on the roof of the new town 
ball. All this was done subject to the 
approval of the reeve, who was not present, 
hut who afterwards approved of it. and at 
whose instance L. ordered the material and 
«lui the work. L. received a payment on 
account, lint on the discovery of some defects 
in 15 ’s work, the defendants refused, although 
they had taken possession of the building, to 
pay the balance, on the ground that the roof 
was not properly done, and that !.. was u 
sub-contractor under Ii.. ami that there was 
no contract under seal with him:—Held, that 
the legal effect of this was to consummate a 
tripartite agreement, by which It. was to give 
up part of his contract, and !.. was to do Mip 
work for a specified price ; that lietween the 
plaintiff L., the defendants, and It. there was
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n tmvnticm of contract ho fur its the •'«»<»f wits 
concerned, and as to that !.. Iii,i,aiini the prin­
cipal and only contractor. Held, also, that 
tla* taking possession, payment on account, 
\r., vas siiflie'ont evidence to justify a lind 
ing of an acceptance of the work as an exe­
cuted contract, or a case “of an actual and 
ilc facto performance of the contract by one 
party, of which the other party has taken re­
ceived. and enjoyed the benefit.” Mayor. 
of Kidderminster v. Hardwick. !.. It. J-*- 
IS. followed. Munro v. I tut t. s R \ R. 70s, 
distinguished. A municipal corporation are 
liable un an executed contract for work done 
by their order, on their behalf, and for their 
benefit, though there Is- no agreement under 
seal, if the thing done were urgently required 
for the purposes of the corporation, and especi­
ally so where the price to be paid is not of 
large amount. Robins v. I’rockton. 7 O. R. 
4SI. referred to. Lawrence v. I illaye of
/.,o. la O. R. 421.

HI. Evidence in Actions fois Work and

Acknowledgment of Balance.] Vnder 
a bill of particulars for work and labour, the 
plaintiff may give in evidence an acknowledg­
ment of the specific balance due therefor.
I hn hi inoml v. Itradley, Pra. 243.

Agreement Production of.1 In Assump­
sit for work and labour, when there is a writ­
ten agreement fixing the price, such agree­
ment must lie produced on the trial of the 
cause, unless it lias been rescinded. H alien 
v. Miiiks, 7, Ü. S. 00.

Denial of Special Contract -1 ddueiny 
in .4mum- to Altirnatire Claim.\- -The plain­
tiff entered into nv agreement (not sealed by 
defendants i for the performance of certain 
work at specified prices, with a condition that 
the’ defendants should have the right of stop­
ping the work at any time, paying plaintiff 
for the damage thereby occasioned. Deten­
tions were made, which the company's engin­
eer swore were allowed for in the estimates 
and certificates. The plaintiff sued specially 
on this agreement, and on the common counts. 
At the trial defendants’ counsel contended 
(successfully I that the plaintiff could not re­
cover under the special contract. Rich item 
was left specifically to the jury, wlm found 
for the plaintiff for the demurrage, irrespec­
tive of other claims. On a motion for a new 
trial on the law. evidence, and for misdirec­
tion : Held, that the defendants, having de­
nied the contract upon which the plaintili’s 
first count was based, could not invoke its aid 
to defeat the plaintiff’s claim upon the com­
mon counts, or for the recovery of damages. 
A new trial was. however, granted on pay­
ment of costs, on the ground of excessive dam­
ages Stock v. Great Western It. IV. Co., 7 
<:. v. ril'd.

See. h|so, S. <’.. !» <'. I*. 134.
See Loyan v. Straiiahan, 12 V. C. 11. 13,

Parol Evidence Parties to Contract 
Liability. | In an action for work and labour 
against A. and It. the plaintiff put in an agree 
nient headed. "Alt estimate for the carpenter 
and joiner work of a brick cottage, to be done 
by Mr. William Walker” (defendants’ fa­
ther). Then followed the specifications, and

an agreement by plaintiff to do the work. 
Receipts were indorsed, signed by the plain- 
11iv. Ion not saving from whom the money 
was received. The plaintiff was not to find 
materials, and no time was mentioned for 
completion of the work : — Held, that parol 
evidence was admissible to shew that defend­
ants were liable on the contract. Hubbard 
v. Walker, 13 V. C. K. 205.

IV. Parties and Pleading in Actions for 
Work and La bo vu and fob Preach 

of Contract.
1. Liabilities and Itiylits of Parties.

Liability of Defendants Joint Con­
tract.]—The defendants' architects having by 
tlie defendants' instructions advertised for 
tenders for the construction of two wholesale 
stores, the plaintiff tendered for the excava­
tion and brick and stone work.of the 
two stores at an entire sum of .$5.738. which 
was accepted by the architects : and an agree­
ment wn< then drawn up. purporting to be 
between the plaintiff of the one part', and the 
defendants of the other part, under which the 
plaintiff was to erect and build the two stores 
for the sum of .$5.738, which the defendants 
covenanted to pay in the proportion of eighty- 
live per cent, as"the work progressed, on the 
architects' certificate, and the remainder in 
mie month after completion. This agreement 
was executed by the plaintiff, but not by the 
defendants. The plain till" then entered up ui 
the work, and from time to time during its 
progress received from the architects certifi­
cates addressed to the defendants jointly, of 
the sums payable on the whole work, and not 
on emit building separately, which plaintiff 
took to defendants, and each paid half. < »u 
the completion of the contract, the plaintiff 
obtained from the architects separate state­
ments of the amounts duo from each defend­
ant. and after allowing a set-off which each 
defendant had against him. took their several 
notes for the balance duo from each. The 
plaintiff swore that lie thought it was a joint 
contract, and bad no intimation that defend­
ants wore not jointly interested in the stores, 
while the architects stated that they had no 
instructions to draw a joint contract, and did 
not consider that this was one. In an action 
against both defendants on the common 
counts : Held, that the contract was a joint 
ami not a several contract, and that the fact 
of plaintiff’s dealings with the defendants un­
der it. as above stated, could not alter its 
legal effect. Herbert v. Park, 25 C. P. 57.

--------  Owner—Sub-contractor.]—One S.
bad contracted to build a house for defendant, 
and bad employed the plaintiff under an 
agreement to do a portion of the work. The 
plaintiff complained that S. did not pay him 
as lie had undertaken to do. and was unwill­
ing to proceed, and after some negotiation 
the following paper was signed : "Stratford. 
LMst May. 1858 -.$108—Good to P. A. Lofttts 
(the plaintiffi or hearer, for .$108. payable so 
soon as Loft us completes and finishes his con­
tract at V. (’. Lee’s dwelling house in Strat­
ford. Alex. Scrimgour." This was indorsed 
by defendant Lee. and at the foot was written 
ns follows “ £53. A further sum of fifty- 
six pounds will he due to Loft us, being bal­
ance of contract, three months after said con­
tract is completed and accepted by the a relu
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ti-ii. Tlii* sum I Secure to Loftus fur ac- 
<-uimi of S<Timgour. V. C. Leo. A. Scrim- 
guiir." The work had been completed nnd 
.-•Ti iiird ; it was proved that before the writing 
was signed defendant had told the plaintiff 
ih,11 it In- would wait he would be answernlde 
fur tin- whole amount due him, and defendant 
lmd paid the plaintiff $115. for which a re 
n ipt was indorsed on the paper. The first 
imini of the declaration alleged that in con 
-i.|.-i iii-.n that tin* plaintiff, at defendant's 
request, would proceed with tin* work, defeml- 
.-mu promised to pay him tlm : tin*
,,iher counts were for work and materials, and

........un ited : Held, that the plaintiff
«a* entitled to ......ver the lôti. hut not the
ha Inure of the $198. Loflus V. Lee.. IS V. ('.
it. ne.

OirnerSuh-contravtor—Statute «f 
Innids. | One A. had contracted to build 
eerti in houses for difendant, and the plain- 
tin' agreed with A. to do the brick work: but 
having some doubt as to A.'s ability to pay,
the phi in tiff hesitated to go on. The defend 
ant told th- plaintiff that lie would sc<- him 
paid, whereupon the plaintiff proceeded and 
finished the work: Held, that the defendant's 
I : in se wo* within the statute, and, being 
oral only, the plaintiff could not recover for 
A.'s liahilitx to tin- plaintiff continued, and 
defendant's only liability arose from this pro­
mise. Bond v. Trcahcy, 37 U. C. It. 3U0.

all his interest in these contracts respectively 
to X-, and the sub-contractors -the plaintiff 
and M. in the one case, and the plainin' an<| 
It. in tin- other-—agreed to accept Z. in the 
place of I'»., and Z. agreed to assume the con­
tracts, as if originally made by him with the 
subcontractors. The agreement indorsed <><i 
the contract between It. and the plaintiff and 
It. was not executed by |t: Held, that the 
plaintiff could not recover alone, tin- liability 
being to himself jointly with A. and H. re­
spectively on the respective contracts. The 
plaintiff also sued on account stated, and re­
lied upon an account made out by defendants' 
book-keeper, headed as an account of the 
plaintiff with tin- estate of including this 
work, ami shewing a balance due to him : but 
the book-keeper stated that it was made out 
at the plaintiff's request, ami on account of 
the scaled contracts: Held, not sufficient to 
give a right of action to the plaintiff alone. 
Zimmerman v. Woodruff, 17 I". It. 581.

Sec llubbard v. Walker, 13 V. i". I? ÜO.*», 
ante III.; Brou y ham v Balfour. ."I <’. |\ 7-, 
flout 2 (ni: in ira h v. Iiodrrieh \o rtheru 
lira ret /toad C «.. 10 <', V. s,\ /mut V. : 
St a ml i h fi v. I ,o into a has Co.. 21 V, ( \ It. 2<)fi. 
/lout \ 1. 4.

2. Pleadings anil I'orms of Action.

(ai Common Counts— -/tight to IfcciiVcry on.
- School Trustees — Covenant ■ I n- 

nnmal Coi enantor.]—The agreement sued on 
was headed " Specification of schoolliouse in 
-chool section No. 4, Tilbury Hast." Then 
followed in detail the size of the building, and 
the work and material to be employed, and it 
concluded : “The whole to be of good ma­
terial. and to lie finished in a good workman­
like manner, and to be finished on the 1st 
-Ini.\ 1st;:, In consideration the parties of 
the first part agree to pay the party of the
- ...ml part the sum of $7< 18, one-half on the
lôili May, and the other half when the said
- Imulhouso is completed." Then followed 
th<- signatures of the three school trustees,
. iih iheir corporate seal, and the signature of

i plaintiff. It bore no date, but was proved 
i" have been executed by the parties about 
th-- 1st March, 1873. It referred to no plan, 
hut the trustees furnished the plaintiff with a 
plan to work by, and they paid to him $400 

- count They refused to pay t he balance, 
or to accept the building, alleging that it was 
1 "i properly constructed, but the trial Judge 
found for the plaintiff for the balance of the 

: Held, that it was sufficiently clear
fl an the instrument itself, and the acts of the 
parties, that defendants were the parties cove­
nanting with the plaintiff, and that the in­
strument was intended so to operate; ami the 
'••rdict was upheld. Coyhlan v. 'Tilbury East 
school Trusties, 35 U. C. It. 570.

Right of Plaintiff to Recover Joint 
< "hhurt. |- i,i no action for work and labour 
against the executors of Z., it appeared that 
11 1 "ork was done under two sealed contracts, 
• ntefed into originally by Z. with one It., wlm 
I el 'Uldet one of these contracts to plaintiff" 
ami .'I.. and the other to the plaintiff and I ». 
II" plaintiff had, by subsequent agreement 
'mil, M. and lb, respectively, acquired the 
"!• interest in each of these contracts : but 

p r he had done so, on each contract between 
I* ‘""l his sub-contractors an agreement un- 

l r seal was indorsed, by which It. assigned 
Vol. IV. l)—244—20

Value of Materials. | - On counts for
work and labour and goods sold and delivered, 
the value of tin* materials found and provided 
for carrying on the work cannot he recovered. 
Wilson v. I/e la Hooke, <1 O. S. 317.

Value of Work Acceptance Itccorery
liar.]- Where the terms of a sealed con­

tract have been so far departed from as to 
prevent the contractor from suing upon it, 
but his employers have accepted the work, lu­
ll la y sue on the common counts for tin* value 
of the work done. Semble, that a n-covery 
on the common counts for work and labour, 
or for any part of the value of the work, 
would be taken to preclude any other action 
for the same work. Turley v. (Iraflou Hoad 
Co., 8 V. C. It. 570.

---------Improvements by Tenant Partner­
ship Goods Bold Settlement.] A. and B. 
being partners, A. alone orally leased cer­
tain premises for a place of business, for five 
years, at a given rent. A. and it. went into 
possession. A memorandum for a lease was 
prepared by A„ but never signed by the lessor. 
It was orally agreed between the lessor and 
A. that A. should erect a granary. &<-.. on the 
premises, tin- lessor to furnish the lumber nnd 
pay for the improvements at the end of the 
term. The lumber was furnished ami the 
buildings erected with partnership funds. In 
the meantime the lessor ran an account at tin- 
store for goods. A. and It. afterwards dis­
solved, and It. released and assigned to A. all 
liis right to debts, &c. A. then took (’. into 
partnership, with whom the lessor settled the 
accounts for the goods, by allowing an alleged 
set-off. A. afterwards brought an action 
against his lessor for the goods sold ami the 
value of the granary. Ac. : — Held, that It. 
should have joined in such an action. (21 
That the settlement with <’. was not boni) fide 
as against A. (3 ) That, no lease having been 
executed, upon the facts A. was a tenant at 
will, and that it might be orally agreed that
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1m* should make improvements ami ho paid for 
11ii*111. mill that plaintiff might sue for them in 
his own name though made with partnership 
funds. <Juu-re. should the net ion lie for work, 
labour, and materials, or upon the special 
agreement- Jtrouyhuin v. Balfour, Ii C. 1\ 72.

- Improvement* bp Tenant -!■]</niva­
le nt of lient ltemedy.\— Where, under a pa­
rol agreement for a lease, made between de­
fendant and plaintiff for ten years, on the 
terms of tin* plaintiff clearing or paying a 
rental either in clearing or in money, the 
P1 lintiff entered into possession, and after 
«•le.ai mg a - enain nundier of acres the de­
fendant s,dd the lot, and the purchaser eject­
ed the plaintiff : Held, i liât the plaintiff
could not recover under the agi...ment, not
being in writing: nor under the common 
counts for ilu- value of his services, for the 
clearing of tin* land was not tie primary ser­
vice for which tin* lease was, after the per­
formance of ilie work, to lie given as a mode 
of compensation ; hut i In* lease was the prim­
ary thing contracted for, and the work was 
reserved as a rent from year to year. Sem­
ble. that the plaintiff's remedy, if any. was 
for sjievilie performance of the agreement 
against the purchaser, who had purchased 
with notice of the plaintiff being in posses­
sion. Semble, that if the bargain had been 
for work to be done by plaintiff in clearing 
the land, to be paid for by allowing him to 
occupy, and defendant had prevented the oc­
cupation. the plaintiff might have recovered 
1 lie value of tin* work, /trailer v. Jlulburn,

-------------Making of Tombstoni — Sale of
Chat tel. | One W. duriiv' 1er lifetime orally 
ordered from the plaintiffs a tombstone, to lie 
put up by them at the grave of her late hus­
band. It was begun before and completed by 
them after her death, and they sued her ad­
ministrator. on the common counts, for the 
price : Held, that the plaintiffs" claim was 
for the sale of a chattel, not one for work and 
labour, and, there being no contract within the 
Staline of I rands, that the plaintiffs could 
not recover. Lee v. (îriflin, ff B. & S. "JT-, 
followed. W'olfunlen v. W ilnon, off V. < '. 1t.
441*.

(b) Other Pleadinga.
Declaration decennary Averment*.]— 

Held, on demurrer to the declaration on a 
special contract by defendant to build a house 
for plaintiff, that it was unnecessary to set 
out the specifications in the declaration ; but 
that the approbation of the architect should 
have been averted, or the omission of it suffi­
ciently excuse'll : and that the breach stated 
was insufficient, in making no mention of de­
fendant's agreement to convey certain land in 
part payment. Melville v. Carpenter. 11 U. V. 
K. 130.

Declaration on a contract, for non-payment 
for work done, for refusal of the engineer to 
give explanations, and for wrongfully dismiss­
ing tin- plaintiff. The breaches assigned were 
held bail mi various grounds. Moon v. tirent 
\\ intern II. It . Co.. 11) U. C. It. 1*43.

Declaration, that by an agreement, after re­
citing that it had been agreed that the plain­

tiff should make certain improvements in a 
house for defendants for £200, in considera­
tion that the plaintiff did thereby covenant to 
make said improvements before the 10th May 
then next, defendants covenanted to pay 
therefor at the rate of £.lo every three months 
from the 1st February then last : and it was 
further agreed that the plaintiff was to allow 
defendants the value of the fronts taken out 
of said house out of the £200, ot a fair valu­
ation by disinterested persons io be chosen 
by each party: that the plaintiff had always 
been ready to allow defendants the value of 
tin- said fronts out of the said £ Iff id at a fail- 
valuation : yet that Iff months had elapsed 
since the said 1st February, and the defend­
ants had .not paid the several sums of £ôlI. to 
be paid every three months, amounting to 
£250, or any part thereof: Held, on demur­
rer. declaration bad. because it was not 
shewn that any of the work had been per­
formed. and therefore defendants could not 
be called Upon to pay : and because it should 
have been averred either that tie* window 
fronts were valued, or that the plaintiff had 
appointed an arbitrator and called upon de­
fendants to do the same. IJHiott v. Hewitt,
Il V. C. H 202

The work was to be done at such places as 
should be pointed out by the plaintiff : Sem 
hie, that in declaring on this contract it 
should have been averred that he did point 
out such places, or asked defendant to go with 
him for that purpose, and was refused, not 
merely that lie was ready and willing to point 
out. .Saxton v. It idle y, Iff l". (!. .132.

Held, that the declaration was not bad for 
averring a promise by testator to perform 
certain work, and afterwards by defendants, 

executors, to finish the same, testator hav­
ing died before the time for completion ex­
pired. Laniard v. A ortheji, 22 < '. 1*. 11.

Declaration on a deed, set out in it. by 
which plaintiff was to do all the work on an 
extension of defendants' railway. Ity the 
17th danse of the deed defendants covenanted 
to provide all the rails required for the ex­
tension and works connected therewith, and 
further, when required by plaintiff, to supply 
him with engines, «Ve., for the purpose of bal­
lasting. &c. By the lîlth clause defendants 
ngri-ed to pay the plaintiff for the work and 
materials the scheduled prices by monthly 
payments in certain proportions specified, and 
within a time named after the giving of a cer­
tificate by defendants' engineer. Clause 20 
provided that the plaintiff would accept, dur­
ing the lirst five months, defendants’ notes at 
three months in payment, defendants agreeing 
to place at the order of the plaintiff, till the 
notes were paid by them, defendants’ bonds 
to the value of said notes, such bonds being 
estimated at 85 per cent, of their face value, 
and alter the lirst live months defendants 
agreed to pay cash. Clause 22 declared time 
to be of the essence of the contract. The de­
claration averred that “ the plaintiff did all 
things necessary on his part to entitle him 
to have the said contract performed by de­
fendants. and the time for so doing has 
elapsed." The breaches assigned were, that 
the plaintiff duly performed work in accord­
ance with the contract to the amount of $204.- 
000, and received $1.14,000. but that defend­
ants had not paid the balance; that the plain­
tiff did large quantities of rock excavation 
and extra work, and was entitled to $50,000
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tlnTi-1'iir. which defendants had not paid; and 
that defendants did not provide iron rails. 
a, Held, that the general allegation would 
only cover acts to he done by the plaintiff.
.1111j therefore sufficiently averred the request 
hy the plaintiff to provide the engines, &c., 
hiit not that the engineer had granted the cer­
tificates; hut that this defect was covered hy 
(|, t, i .iants pleading over. Shanly v. Midland 
i; \\ . Co.. .*Ct V. <’. R. 1104.

Plea Deduction for Delay.]— Debt for 
work and labour. The defendants pleaded, 
ns to part of the sum demanded, that the | 
work was done and materials provided under 
a certain contract between the plaintiffs and | 
defendants, by which it ‘was agreed that in 
, asc all the work should not he done on the 
day appointed in the agreement therefor, to 
v. ,’t. on the 10th February. 18T>1, the plain- I 
till- would permit the defendants to deduct | 
and retain the sum of £0 lier week from the j 
money agreed upon to he paid for every week 
beyond the time allowed: that the plaintiffs j 
did not complete the work until thirty weeks 1 
had elapsed beyond the time appointed, where- I 
lore the defendants became entitled to deduct 
a sum exceeding that in the introductory part I 
nf ilie plea mentioned: Held, plea bad. for I 
i he different reasons given by the court. 
Worthington v. County of lltildimund, 10 V.

« It. 1217.
Pulse Representation.]—Action for | 

work and labour in cutting and sawing timber j 
for defendants. Equitable plea, false repre­
sentation by plaintiff as to his title to the 
land on which the timber was cut. whereby j 
détendant was induced to purchase said land, | 
ami suffered loss, exceeding plaintiffs’ claim. ! 
i<‘ I.iili/i v. Pirstbrook. 124 V. P. 2311. See :
f i ni'/mii Huy Lumber Co. v. Thompson, dû !
I . < It. 04.

- - Leave and License—Acceptance of
II ni/, . | As an answer to the declaration for I 
breach of contract set out in this case, in not I 
building a marine engine and boiler for plain- | 
lift's testator, defendants pleaded tdrdlyi that |

i ir testator, and defendants as executors, 
since his death, made all the variations from 
i In- plans and contracts in the declaration | 
mentioned by the leave ami license of plaintiff j 

! his agent : Held, bad. among other rea- 
-uns, because leave and license cannot be j 
pleaded to a breach of contract. Fifth plea, 
that is to so much of the declaration as re- I 
fined to alleged ini|>erfections of material 
and workmanship, after the occurrence there- | 
of. and before suit, said boiler and engine i 
"■ iv taken by plaintiff from defendants, as 
e.v'cutur#, whereby, and by force of the con­
tra, i >,-t out in the declaration, defendants 
"•used to he liable to damages in respect of | 
the causes of action to which the plea was 
pleaded: Held, good. The 7th plea stated | 
ihat. after testator’s contract and promise, ; 
n was agreed between him and plaintiff I 
i u lie should not perform them, but, 
a 'lead, testator should deliver to the plain­
tiff'. w ho was to accept, a different boiler and 
1 ' ainc. larger and more valuable, requiring | 
h'lamr time for construction, and afterwards, | 

: i ■ action, testator in his lifetime, and de- | 
"d'inis. as executors, «lid make and deliver 

i ■ plaintiff, who accepted same upon such 
terms, and paid the price thereof: Held. bad. 
I.">nurd v. Xorthry, 22 C. P. 11.

Vo/ In Whole Breach.]—Assumpsit 
a contract to make and furnish a steam

engine and boiler, and that the said boiler 
should be made of good and sufficient ma­
terials, and should be reasonably lit and pro­
per for the said engine, and the reasonable 
and proper working and use thereof. Breach, 
that the boiler furnished was not so made, and 
was not reasonably lit and proper. Plea, that 
the said boiler was made of good and suffi­
cient materials: Held, plea bud. as not ans­
wering the whole breach. Abel v. Leonard, 
18 I C. K. 188.

Declaration on a building contract. Breach, 
that neither the work done nor the materials 
were to the satisfaction of the architect named 
in the agreement. Plea, that plaintiff himself 
su|>erintended, &c. ; and that certain of the 
work and materials provided by defendants, 
under the superintendence of plaintiff, were 
subsequently disapproved of by the architect : 
—Held, bad. as professing to answer the 
whole breach, but pleading only to a part not 
specified or defined. Mel villi' v. Carpenter, 4 
V. P. luU.

---------  Setting out Contract.]—The plain­
tiffs declared on a building contract under 
seal, by which they covenanted to do certain 
work for defendants, to lie paid for as the 
work should progress upon the written certi­
ficates of the overseer in charge; and they 
averred that defendants covenanted by it that 
the overseer should give such certificates when 
the plaintiff's were entitled thereto, alleging a 
breach of this covenant by defendants. De­
fendants pleaded that the agreement was as 
follows, setting it out verbatim, ami making 
no further averment ; to which the plaintiffs 
demurred: Held, that defendants had taken 
the right course in so pleading; that the 
pluintiiis by demurring had admitted the con­
tract declared on to be as alleged in the plea : 
and that the question whet Iter it sustained 
the declaration, was thus properly raised. 
Kempstcr v. Bank of Montreal, 32 V. 1£. 
87,

---------  Settlement of Accounts—Willing­
ness to'Pay.]- In assumpsit for work and 
labour, it is sufficient to plead that after the 
accruing of the causes of action in the de­
claration mentioned, and before the com­
mencement of the suit, the plaintiffs and de­
fendants accounted together of and concern­
ing the causes of action in the declaration 
mentioned, and of and concerning certain 
other demands of the defendant against the 
plaintiff's ; and upon that accounting a sum 
of £50, and no mure, was found to be duo 
from defendant to plaintiffs, which he. the 
defendant, then promised to pay to the plain­
tiffs, and which he hath always been willing 
to pay. Melville v. Carpenter, 11 V. C. It. 
132.

V. Performance of Work.

1. Completion.

Building -Delivery before Payment.]— 
Where A. contracted to build a house for 
B.. and to deliver possession thereof when 
finished, upon which he was to be paid :— 
Held, that no action would lie to recover the 
price until an absolute and unreserved de­
livery of the house bad taken place, and that 
he had not a right to withhold the key of 
the house until lie received payment, though 
B. had not acquired any title to the land on
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which it was built. Johnson v. Crete, fi O. ! work ami labour ami materials provided. 
8. 200. Baker v. lunluun, 14 C. 1*. 214.

Part Performance /'«//men/ -Bar.]— 
Upon a contract extending over several years 
for work and labour to lie paid for by instal­
ments. defendants admitted part performance, 
and pleaded general non-performance to the 
satisfaction of their o Hiver named in the con­
tract. and that complete performance was a 
condition precedent to payment : Held, that 
by payment in part they were not barred from 
claiming such lull performance, Coatsicortli 
v. < itll of Toronto, 10 C. 1*. 7!$.

Payment I'ailun to /Vow. Com/ilr lion 
deco nl in;/ to l'ont nut.] — L. sued N. et al. 
lu recover from them tlie balance of account 
due under and in pursuance of an agreement 
under seal providing that “ !.. was to run 
according to his best art and skill a tunnel 
of unit feet for the sum of * l per running 
foot; that .5100 should he advanced on ac­
count of the contract ; the balance to lie paid 
on the satisfactory completion of the work." 
lmade live tunnels. > one of which was 2*ltt 
feet, but alleged that he had done in all 204 
I'eei. In addition to the count on the agree­
ment the plaintiff inserted in his declaration 
the common counts for work and labour : 
Held, that there was not a sullicient fulfil­
ment of the agreement ; and, inasmuch ns 
I,, had given no particulars nor any evidence 
under ilie indebitatus counts, the rule abso­
lute of the court below, ordering judgment
tu I......titered for the defendants, should lie
allirmed and the appeal dismissed with costs. 
Luliin v. A ut lull, ii 8. (J. It. 085.

Sir Orsir v. thimble, 14 U. t'. It. 570, nnti 
I. 2 '.Barrir turn Vo. \. Suit mm. ,"> A. K. 1 lU.

2. Bc/ntrture from Contract.
Acceptance of Work, notwithstand­

ing. | Where defendant had ordered iron 
castings of a specified thickness, and the 
plaintiffs made them much thicker: but de­
fendant. notwithstanding, allowed them to be 
put up in the building for which they had 
been made, without objection, and the plain­
tiffs obtained a verdict for their full value, 
the court refused a new trial. Uood v. II ar- 
in r, !i V. ('. It. 07.

Substantial Pcrformanrr.]- Defen­
dant signed a writing, not under seal, ad­
dressed to the plaintiffs : "We. the under­
signed. understanding that you have resolved 
to build a church .*10x40 feet, at a cost of 
•S1.000, in the village of II.. do hereby cove­
nant and promise to pay you the several 
sums opposite our respective names, to assist 
you in the erection of tin* said church, and 
we bind ourselves to pay a fourth of said 
subscription every three months, and that the 
whole lie paid on or before the 1st October, 
Ison." The plaint ill's built a church at the 
place named. ."$ii.\4S, and of the value of 
.51.200, with which defendant found no fault, 
but had a pew therein cushioned for his own 
use. which he had always occupied: Held, 
that the church built was a substantial per­
formance of the agreement. Held, also, that 
by the acquiescence and acceptance of the 
work by the defendant a new contract might 
lie inferred on which he would be liable for

Acquiescence A otirr to Discontinui 
Quantum Mini it. |- Hy an agreement be­
tween the parties, dated 21st October. 1872, 
plaintiffs, who were advertising agents, agreed 
to place defendant's cards in the top space of 
their advertising frames in loo railway sta­
tions, specified. and to hang his cards in all 
the railway stations under their control where 
it did not appear in the frames, for live 
years, the defendant to pay therefor $200 
per annum, by quarterly payments. The 
plaintiffs only inserted the cards in frames 
at 00 stations, and not in all cases, though 
usually, at the top. and hung them up sepa­
rately in 111 stations ; but they did not 
properly maintain the cards, there being, in 
1875, 10 places where cards were not in the 
frames, and about 4<> where they were not 
at _lhe top. and similar defaults occurred in 
is?.!. Defendant made the first quarter's 
payment, but refused to pay more, on the 
ground that the contract was not performed, 
but it was proved that, though lie was aware 
that the plaintiffs were not literally perform­
ing the contract, be never notified them to 
discontinue the advertisements: Held, that 
plaintiffs might, recover the actual value of 
their services on a quantum meruit, the de­
fendant, if damnified, being entitled to claim 
a reduction from the contract price for the 
default, or to bring a cross-action therefor. 
Foster v. Wilson, 27 C. P. fi4.‘l.

Authority of Engineer of Company.]
- -An agreement was entered into between a 
gravel road company and W., to construct a 
gravel road at a certain price and on a cer­
tain route, which route was afterwards devi­
ated from by the company, and their engineer 
instructed tlie plaintiffs I who were the sub­
contractors of W.) to construct the extra 
portion created by the deviation : -Held, that 
the plaintiffs could not maintain an action 
against the road company, the company not 
having contracted with the plaintiffs, and 
their engineer having no authority to bind 
defendants by an agreement with the plain­
tiffs. t'omin v. tloilrrich Xorthcrn (Iravel 
Boad Co., 10 C. P. 87.

Authority of Members of Municipal 
Council -Alteration of Brins A 'nr Con­
trait.]- On 7th Xovemlier. 1871. plaintiff exe­
cuted two similar contracts to build two 
bridges, which, though purporting to he, 
were not executed by defendants, agreeing 
to do the work in accordance therewith, 
and with the descriptions in the specifi­
cations attached, at certain stated prices, 
with a drawback of fifteen per cent, to 
he retained till after completion. The con­
tracts contained clauses that the same prices 
were to apply to any change or altera­
tion of the work duly authorized by the board 
of works ; that the whole work was to be exe­
cuted to the satisfaction of defendants’ en­
gineer in charge and of the board of works : 
and that in case of dispute the engineer's 
decision was to be final. The plaintiff put in 
a superior class of masonry work to that 
called for by the specifications, without the 
authority of the engineer or board of works, 
but lie did so. as he stated, from encourage­
ment received from individual members of 
the council, that the city would not let him 
lose thereby. In September. 1872, in con­
sequence of the plaintiff's representation of
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tin* general increase of cost, defendants paid 
plaintiff tin- drawback. Subsequently he wrote 

ilie council complaining of the loss lie had 
sustained by the increase in the price of 
iron, and by putting in the better materials, 
and requested to lie paid on a valuation. The 
defendants refused to assent to this, but 
agreed to pay for the increased price of the 
iron on plaintiff and his sureties agreeing, 
except as to the iron, to complete the work 
at the contract prices. On 4th July. 1873, 
an agreement to this effect, under seal, re­
viling i lie two previous contracts, was exe­
cuted by both the plaintiff and defendants, 
aid defendants paid the plaintiff $2<),UU0, 
which he was then out of pocket on the iron. 
The work proceeded, and plaintiff was paid 
11"in time to time on the engineer’s certificates 
until I levi-nther, 18711, when he again wrote 
a-king for a valuation for the same reasons 

before, but nothing was done on this. Suh- 
seqiciitlj the engineer granted his final certi- 

. "h which plaintiff was paid. It ap­
pealed that the engineer had omitted a sum 

f Sl.ssii.tM». which he had agreed the plain­
tiff should he paid, and which another en­
gineer appointed by defendants to make cer­
tain measurements and valuations found to 
be due to the plaintiff. On a reference to 
arbitration the arbitrator found that plain­
tiff was entitled to this sum, as also to $(5,81)8 
for the superior masonry work: Held, on 
appeal from the award, that the plaintiff was 
••in it led to the first item, hut not to the last ; 
for that there was no evidence of any agree­
ment in pay other than the < outrai t prices : 
and that what took place with the individual 
meinliers of the council could not affect the 
matter, nor could plaintiff set up the defen­
dants' mui-execution of the contract, at ail 
• cuis after the agreement of 1873. Goodwin 

< 11II of Ottawa, 28 C. 1*. 5(11.

Condition Covering Deviation Sub- 
ntructor- itefvrenec to Mum Contract.] —

I»• claration, that section 50 was laid out on n 
1 • rtain portion of the U. S. and 11. Railway, 
nd the defendant had contracted with the con- 

m iviurs with the company for making the said 
read: and. in consideration that the plaintiff 

ou Id do certain work on said section at evr- 
i m prices and rates, defendant promised the 

i nu iff that In- should, in a reasonable time 
"1er making his contract, have possession of 

-aid section, to enable him to go on with 
- work : ilmt the plaintiff commenced the 
"ik and did a large portion thereof, and 

i eqiietitly requested tile defendant to put him 
i possession of the remaining portion of said 

’i'll in enable him to complete his con- 
iravt. The breach assigned was, that it 

i not in the power of defendant to give the 
ni of possession when so requested, and 

i liât the railway company changed and alter­
'd the line of road, so that the said sec- 

"II '-.is located at a place and on a line 
different from that on which it had thereto-
.... been - - Held, on demurrer, declaration

or ii appeared that the change of 
due hud been made by the company, and the 

"Hi ill's agreement with tin- defendant was 
iMeet to the conditions of the defendant's 

il contract. Summers v. Geary, 11 V. 
< . U. 134.

Effect on Operation. | •— Remarks as 
* circumstances under which a building 

| net is or is not rendered inoperative by 
nurture from its terms. Kent even v. Good- 
l"iw. lit) V. C. R. 500.

See Leonard v. Xorthcy, 22 1*. 11. ante
IV 2 (hi ; Logan v. Shanahan. 12 V. ('. R. 
15. ante I. 1; Melville v. Curia liter, 4 V. 1*. 
150, pout 5.

3. Dint ruction of Work while in Progress,

Fire -Possibility of iLlinry la fore Ite- 
struct ion. \ Defendant agreed with the plain­
tiff to saw for him at a certain price what­
ever logs should he delivered at defendant’s 
mill, plaintiff to draw away the lumber as 
su.iu as possible after it was cut : defendant 
also agreed to deliver at I'ort Perry, within 
a reasonable time, any lumber cut by him un­
der the agreement after the l~l March. Some 
lumber was cut before the 1st March and 
drawn away by the plaintiff : some was also 
cut after the 1st March, and this was de­
stroyed at ilie mill by an accidental lire in 
June following. In an action for non de­
livery the jury found that of the latter por­
tion defendant might have delivered about 
pi.iHHi feet before the lire : Held, that the 
plaintiff was entitled to recover tile value of 
lumber so destroyed and which might have 
been delivered, and that defendant was en 
titled to be paid for sawing this lumber as 
well as that drawn away by the plaintiff. 
Schofield v. Town, Town v. Schofield. 12 I'. 
('. R. 431».

- Work Gone before.]—Held, that, un­
der the facts of this case, the destruction of 
the building by lire before completion of the 
plaintiff's work, could not defeat bis claim for 
what he had already done. Hubbard v. Wal­
ker. 13 V. ('. It. 205.

Vis Major Effect on Contract.] Where 
an executory contract is entered into respect­
ing property or goods, if the subject matter he 
destroyed by the act of Clod or vis major, over 
which neither party had any control, and 
without either party's default, the parties are 
relieved. McKenna v. MeSunnc. 14 A R. 
.331). 15 S. ) '. It. 311.

4. Tenuities or Dumagis for Non-performance.

Measure of Damages. | The plaintiff 
agreed to complete and set up by a certain 
day a steam engine and machinery in defen­
dant's mill, in which lie bad previously been 
using water power, but failed to complete it 
for some time afterwards. The master, in 
estimating defendant’s damages, allowed him. 
for loss of profits, in addition to rental of the 
mill and interest on the value of the machinery 
and of logs waiting to bo sawed, $118. On ap­
peal from the report, the court made an order 
declaring “ that the true measure of damages 
the defendant is entitled to claim is the 
amount which would have been earned by the 
mill in the ordinary course of employment.” 
and referred it hack to the master to review 
his report. On appeal the judgment was re­
versed; the court being of opinion that the 
master had been sufficiently liberal in bis 
allowance of damages to the defendant for 
breach of the contract ; and that had any 
greater amount of damages been given it could 
have been allowed as speculative damages only.
The right to recover for loss of profits dis
cussed. Corbet v. Johnson, 10 A. It. 504.

Sec McGinnis v. Village of Yorkrille, 21 I". 
C. It. 103, post VI. 4; Fisher v. llcrry. 10 C.
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P. L."i. pox! 7: Itrekelt V. Coekbuni. HI V. C. 
II. Hill. /Hist 7; Sim/ixon v. I\ err. I_ • t It.
;i|j. inixt 7; IIiiinili'in v. IInoro. _1 . (\ R.
.VJO. mill I. : .s', ! .. ih. 100. />«*/ 5: S. <
ih. J7.'i. iinxt : N.op v. />(«/. ::s i . r. it. ::o,
imst VI. I; I ’linltei ton v. I "rot hern. 0 <>, It.
liSt'i. PKNAI.TIKS AM) PF.XAL ACTIONS, I. 1 
(at.

5. Performnnee Prerenleil or Ifmilrrcil Im­
practicable hy Employer.

Breach 1 et ion for Elm I rynmenta- 
tireinxx.] To n (lee him Hon in assumpsit for 
lirvncli nl" an agreement to clear a piece of 
land, defendants pleaded that after the making 
of the agreement, and before suit, to wit. on, 
&c.. defendants entered upon the work,
and partly performed the same and would 
have completed the agreement with plaintiff, 
had not plaintiff, against the will and with­
out the consent of the defendants, wrongfully 
entered and expelled them from the land, and 
prevented defendants from completing their 
agreement: Held. had. as 1 s-ing argumenta­
tive and not shewing the alleged wrongful act 
of plaintiff to have lieen committed before 
defendants were guilty of a breach of the
agreement. Patterxon v. Host, IS C. P. 104.

Diminue* for Prevention \ el ion for— 
Ity-laic—llleyal I 'mitrui I. ) - S. & Co., con­
tractors for the erect ion of a building for the re­
spondent in the city of St. John. X.B.. brought 
an action for damages for having lieen
prevented by respondent from carrying out 
their contract. The declaration also contain­
ed the common counts, part of the work
having been performed. I!y the terms of the 
contract the building, when erected, "would 
not have conformed to the provisions of a 
by-law of the city passed t under authority of 
an Act of the general assembly of Now 
Brunswick. 11 Viet. c. 7 i two days after the 
contract was signed :—Held, that the by-law 
of the city of St. John made the said contract 
illegal, and therefore the plaintiffs could not 
recover. Walker v. McMillan. Il S. I’. R. 241, 
followed. Kpears v. W alker, 10 S. C. It. 110.

Delay —Action for- Plea.] — Declaration 
for liquidated damages fixed by contract 
for not finishing by the day named the car­
penter's. joiner's, and tinsmith's work, re­
nam'd to complete a house tr he erected by 
defendants for the plaintiff. Plea, that defen­
dants would have completed the work within 
the lime specified therefor, but were delayed 
by the masons employed by the plaintiff to 
build the brick work of said house, and were 
thereby, without any default on their part, 
hindered and prevented from completing said 
work within such time : Held, plea good. for. 
although it was not stated in the declaration 
that the plaintiff was to do the brick work, 
yet nothing appeared necessarily inconsistent 
therewith, and it was distinctly averred in the 
plea, so that an issue taken thereon must 
have led to a determination of the case on the 
merits. Held. also, that the defence set up 
was clearly good. Papps v. Melville. 10 lT. V. 
R. 1*1.

Declaration for not completing certain work 
within the time specified. Plea, that liefore the 
time limited for the completion of the work. 
\e., had expired, plaintiff required certain al­
terations and variations, which said altera­
tions. variations, and additions were made by

defendants, and defendants were thereby delay­
ed and hindered from the iterforiuance of the 
work within the time limited. The plaintiff 
in his declaration having alleged certain al­
terations and variations, but not in delay of 
the work, the plea was held bad. as attempt­
ing to alter the terms of the covenant declared 
on by matter subsequent to the covenant, and 
not shewing that the defendants were bound 
to do the work so required. Mil ville v. Car­
penter. 4 (_'. P. 1 .V.».

Failure to Perform in Time Aelion 
for Prier- Ain plum • of Work Airanl.] — 
The first count alleged that by an indenture, 
dated 2nd December. IN,'».",, and made between 
plaintiffs and defendant, plaintiffs agreed to 
provide materials. Acc.. and do certain work on 
certain sections of the Toronto and Hamilton 
railway, the work to be finished according to 
plans and specifications, and to the satis­
faction of tiie defendant, and of the chief 
engineer of the railway company, to be 
completed by the 10th Novemlter. 1NÔ1. And 
defendant agreed to pay plaintiffs in certain 
manner and proportions, retaining a per­
centage till it amounted to £0,000, which 
sum was to remain in defendant's hands 
till the completion of the work. wit. a 
further agreement that if at any time it 
should appear that the progress was not such 
as to ensure the completion thereof within the 
time limited, defendant might take the same 
out of the plaintiffs' hands and re let the same 
or employ additional men. Air., and complete 
the same, in which event plaintiffs were to for­
feit the percentage; and also that defendant 
should have power to alter the course of the 
railway. Acc. Averment, that plaintiffs com­
menced the work, and before completing it. 
by agreement dated 10th December. 18Ô4. be­
tween plaintiffs and defendant, after reciting 
the former agreement, and that every stipu­
lation. covenant, and agreement therein should 
remain in force, <ke., the plaintiffs promised in 
all respects to execute the works o:t the sections 
by certain days therein specified ; and if plain­
tiffs were not authorized, before the 1st Jan­
uary then next, by defendant's agent to pro­
ceed with certain work therein mentioned, a 
certain extension of time should lie allowed 
therefor. Averments, that plaintiffs imme­
diately proceeded to the performance of the 
contract, ami were then prepared to execute 
and complete the same, but were stopjied by 
defendant in the exercise of the power in him 
vested, whereby plaintiffs were hindered. &c. 
Further averment, that after the execution of 
the agreement, and before the time limited, 
Arc., defendant unnecessarily, wrongfully, and 
fraudulently hindered and delayed plaintiffs, 
&<•„ by means of which plaintiffs were put 
to great extra trouble and expense, yet they 
performed the work in accordance with the 
plans and specifications. &c.. and defendant 
accepted and received the same from the plain­
tiffs. And the engineer. Ace., wrongfully and 
fraudulently gave wrong monthly estimates, 
&e . and defendant wrongfully procured false 
and untrue final estimates to be given. A Ver­
mont, that more than ten days before the com­
mencement of the suit tla* sum of £10.000 was 
due from defendant to plaintiffs for work, and 
£2.500 bonus mentioned in the agreement, 
w hereof defendant had notice, &e. Fleas, never 
indebted, payment, set-off : that the defendant 
did not hinder and delay ; and not guilty. A 
verdict was taken by consent for £8,000. sub­
ject to arbitration. The arbitrators awarded 
non performance by plaintiffs of the work by
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tin* time specified : that the amount paid by 

( u ■ « d<■<l i be amount of the engi 
urn <-i imates and bonus of £2.500 ; and 

i i . Iiudaiit had not paid the amount due 
i„ i ,iv ili.- commencement of the suit. Upon 
,, |,< in ili.- imm by the avilitralors upon
111.. i'ii. i- : Held. that, if the plaintiffs were 
, liming damages because of the wrongful 
ni, I fraudulent acts, the award had rejected 
>11,.I, ( Inmis. Held, also, that the second con- 
ir.i, i did md alter or annul the condition pre
,ii in the plaintiffs* right to be paid on 
ilm mm contract: and the arbitrators having 
fnii-I that the plaintiffs did not complete the 
u,,ik w t in tlm lime specified, defendant was 
entitled to a verdict upon the first count ; but 
11 ,h i In- 'uhsecpiei't acceptance of the work 
l.v fendant entitled the plaintiffs to recover
.,ii ili......mtaon counts. Itrowii v. Wytlien, 11
C. IV 531.

s-r Beckett v. Cockhum, 31 U. C. It. 010,

Irtion fur Priee—Detail Canned by 
Defendant -Pleading.]—In an action on the
......mon counts for work, defendant pleaded
that the work was done under an agi... nient
-a out. and that the plaintiffs, in violation of 
the agreement, and without any default of 
iIi*- defendant, did not complete the works by 
the day appointed, and that defendant, under
11.. - agreement, was entitled to deduct $1.207
I'..r the delay. The plaintiffs joined issue:- - 
lb-hl, that the plaintiffs, under this issue, 
could not shew that the delay was caused by 
t!.. defendant or by other workmen of his; 
Inti a new trial was granted, with leave to 
amend: and semble, that the plaintiff should 
fepi.x specially the nature of the delay caused 
i defendant. Jlamiltun v. Moore. 33 V. C. 
If. loo. •

I'e, !a ration on common counts for work and 
labour. A:e. (being certain iron work on an un­
til lie.l building i. I’lea. as to $1.237. that the 
work was done under an agreement, by a nro- 
vmi in which defendant had a right to deduct 
•<>" per week for every week after l>t July, 
1871, during which the work remained unfinish­
ed . lint it remained unfinished twenty-four 
weeks and one day. whereby defendant became 
eeii le,| in deduct from the contract price 
> 1 Replication, that defendant had not the 
buildings ready for the plaintiffs to do their 

. v it In.ut avert ing that the plaintiffs 
- read,, and willing to complete it in time :

I b.d. replication good. Semble, that it 
mild have been necessary to aver such readi­

ness by the plaintiffs, if the action had been
on the contract for not allowing plaintiffs to 
.......... with the work, &c. X ib. 27.*».

- Action for Price—Delay Canned by 
Other i ontracturn.]— Declaration on a eon 

i. by which the plaintiffs agreed to do 
tie carpenter's and joiner's work in erect 

i - a Imiise, ike., for defendant, as shewn on 
' ‘ " plans prepared by defendant's arch I- 
1 i and to complete the work by the 
I- November, of which house defendant 

o complete the residue. It was 
■ -ed that it was defendant’s duty and 

promised to prosecute his part of the 
1 a' to allow the plaintiffs to complete 

' - by tbe day named, but that defendant
- -d so long with the stone work, that 

i-c portion of plaintiffs’ work had to lie 
: hi the winter, at great additional ex-

aml further. that defendant did not 
‘ n-iniet his part of the work according to 

■ plans, so that the timbers provided by the

plaintiffs became useless, &c. I’lea I in sub­
stance i, as to the charge that defendant was 
to make the residue of the house, and defend­
ant's promise to proceed with the stone work, 
and the alleged causes of action in respect 
thereof that the defendant employed an 
architect to invite tenders for the various de­
scriptions of work, and each person tendering 
was aware that the work not taken b.v him­
self was to be tendered for and done by other 
contractors, not by the defendant : and that 
the plaintiffs tendered and contracted for their 
work, living aware that the tenders of other 
persons tor such other work had been accept­
ed; and so the defendant says he did not con­
tract as alleged : Held, that the plea shewed 
no defence, lor the defendant must be treated 
as having impliedly undertaken to do what 
was necessary to enable the plaintiffs to pro­
ceed vv it h iheir i "iiireel. and tbe fact ol ihe 
defendant having with their knowledge em­
ployed others, against whom they were with­
out remedy, could make no difference. Yates 
v. Lute, 25 V. < '. It. 532.

See Suwwers v. lieary. 11 V. U. It. 134, 
ante 2; Da till v. Freeman, 12 V. t '. It. 223, 
a ii i I. 2; Or-cr x. I.a,able II If It. 573. 
ante 12: La l.e v. I 'aineron. is V. < |{. 322, 
l">*t VI. 4 : Meliinnm v. \ Hinge of Yorkrill<. 
21 U. I '. It. 133, /nisi VI. 1; Leonard v. .Vor- 
they, 22 (_'. 1*. II. ante IN’. 2 (lit ; Million v. 
shanty. 21 t . I’. 2N, post \ |. 5; HcDonell v. 
Canada Southern l,‘. II . Co.. 33 U ( ' It. 313. 
pout 7: Smith v. Cordon. 30 I’. 55.'!, ante
I. 2; Clayton V. McConnell. 15 A. It. 533. 
pont VIII.

0. Proper Performance.
Stopping Work It rearer y on Quantum 

Meruit Award.] I*, was a contractor with 
the government of Canada for building a po-r 
oilier, and K. was sub-contractor to do tbe 
mason and brick work for a lump sum. the 
subcontract consisting simply of an offer to 
give the work for the sum named and accept­
ance by K. l‘„ being dissatisfied with tin* 
work done by K.. took the contract out of his 
hands before it was completed, and finished it 
himself. K. then brought an action for the 
value of the work done by him. and on refer­
ence by the court to arbitration an award 
was made in K.'s favour. The court of ap­
peal set aside the award and remitted the case 
to the arbitrator for further consideration, 
holding that, though the contract did not au­
thorize 1‘. to take over the work and finish it 
at K.'s expense, and tin* latter was therefore 
entitled to recover on the quantum meruit, 
yet the cost of completing the work was con­
siderably in excess of the contract price :— 
Held, reversing that judgment, that, as it ap­
peared from the evidence that the arbitrator 
fully understood the matter and got all the in­
formation that could be obtained on the sub­
ject. and as no impropriety or mistake was 
shewn to have been committed by him. no 
benefit could result from sending the award 
back for reconsideration, and the decree of the 
court of appeal was not justified. Kennedy 
v. Pigott, 18 S. C. H. OVU.

See Qua in ta me v. Township of lloicanl. 18 
<>. It. ifc. ante 1. 2.

7. Time for Performance and Payment.
Agreement to Take Promissory Note

—Premature Action.]—1’lnintiff agreed to do
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certain work for defendants, for which In* 
was in be paid half in cash "ii completion of 
the work, and half by a bankable note at three 
months, defendants to pay the bank charges 
and interest, and note to be renewed, if re­
quired. for i\\-• months longer. I’lainlilT on 
•"huh July, istl'j, sued for the work dolie. The 
evidence shewed that the work was not com­

int il i he 2nd May : Held, t hat i lie 
action was brought too soon. Fee v. W'liiU,
12 C. I*. 82.

Non-completion in Time |.../O a><
-ll nine. | I tevlnration, that the plaintiffs 

agreed to construct an engine for defendant, 
and to put the same into a certain steamer 
ready for service by the 1st April. 1S71. the 
plaint ill’s to pay $1IMI a day if not completed 
by the 10th ; and defendant agreed to pay 
therefor certain sums in cash, and to give in­
dorsed notes for other sums, the Iasi note to 
In- payable on the 1st July. I''72. And the 
plaintiffs averred that they did not complete 
lla- work by the l-l April, nor until a short 
lime alter the tillle lived b.\ I lie agreement, 
but that they did complete it within such fur­
ther period, and defendant accepted and has 
since enjoyed and used it, and with this ex-
......... . all things were performed, &c. ; and,
although defendant paid the sums payable in 
money, yet he had not given the note to fall 
due on the 1st July. 1 *72 ; Held, declaration 
good, for that the acceptance enabled the 
plaintiffs to sue upon the agreement, and not 
upon the common counts only. Semble, that 
it would have been better to aver a dispensa­
tion or waiver of the time fixed. Itcckctt v. 
Cock burn, 21 V. (,'. It. CIO.

---- ;—■ Continuation thereafter— Xotiec Tcr-
w in a tin ii Contrail -Canne of l)< tail—/‘r/ccs. ]

The plaintiff contracted with defendants by 
deed to do certain work in the construction of 
their railway by the 1st January, ls7"_‘ The 
contracts contained a provision that if, in the 
opinion of defendants’ engineer, there were 
just grounds for apprehension that the work 
would not be completed in the manner and 
within the time in the contract specified, it 
should lie the duty of the engineer to serve 
a written notice upon the plaintiff, setting 
out the grounds of his apprehension, and spe­
cifying .........aimer, together with a reasonable
time in which the plaintiff might cause such 
grounds in be removed, and if at the expiry 
of such time such grounds of apprehension 
were mu removed, then the engineer should 
have full power to declare the contract for­
feited by notice in writing. The work was 
not completed by the time specified in the con­
tract, but the plaintiff continued beyond that 
time, receiving estimates and payments under
tin- ..... tracts; and on the ltith April. 1.872,
the engineer served a written notice purport­
ing to la- under the provision above set out, 
stating that in the engineer's judgment there 
wen- grounds for apprehension that the work 
to be done under the contract would not lie 
completed iu the manner and within the time 
specified ; that the grounds were that the 
plaintiff had abandoned the work, and before 
abandonment sufficient men, &<-., had not been 
employed; that such grounds might be re­
moved by resuming work in live days, with a 
force sufficient to complete the work contract­
ed for in sixty days from the date of the no­
tice; and that unless such grounds of appre­
hension were removed in live days in the man­
ner specified, the engineer Would be at liberty 
to declare the contract forfeited. And by a

subsequent notice the engineer declared the 
contracts forfeited accordingly. The plaintiff 
thereupon brought his action on tin- common 
counts for work and labour and on the con­
tract, ifcc. The case was referred to an arbi­
trator, and in answer to questions submitted 
by him to the court by a preliminary award :

Held, ill that the contracts could be put 
an end to under the above condition after the 
day fixed in them for the completion of the 
work, the parties having continued tin- work 
according to the contract, and as if the 
contract still governed. ( 21 That the engineer 
had no power to decide conclusively whether 
lIn- plaintiff's delay of which lie complained 
was caused by defendants' acts and omissions, 
and that it was si ill open for plaintiff to 
prove before the arbitrator that it was so 
caused, as an answer to a plea setting up a 
determination of the contract by defendants' 
engineer under the provision. (2) That the 
reasonableness of the time given by the engin­
eer by his notice, was not a matter for him 
conclusively to determine, but was open to 
i In- consideration of the arbitrator. I 4 > That 
the contract prices would govern even for 
work done after tin* 1st January. Is72. unless 
the plaintiff could shew distinctly that the 
work was worth more after that date, that 
the delay was not caused by his fault, and 
that he laid not assented to such prices, (fit 
That tin- plaintiff could recover for no work 
not certified and estimated for by the engin­
eer t tin- contracts providing that payments 
should be made on such certificates and esti­
mates), except that for work done after the 
1st January tin- estimate might be dispensed 
with, if a higher price could properly be 
charged. Met tom II v. Cumula Southern It.
IV. ' » . .'12 r. c. it. 212.

<SV.’o Jmlh’ v. Cameron. 18 U. ( '. It. (122, oust 
VI. 1. p

-------- Deduction from I’ricc—/*/*ailing. |
- An agreement by plaintiff to do certain 
work specified contained tin- following clause, 
"the whole of the work to be completed and 
the mill in good running order by tin- 15th 
April next, under a penalty of .$K> per day, 
from that day until completion, as and for 
liquidated damages, and to be deducted from 
the price to be paid for such work:" Held, 
that it was not necessary to plead the right 
to make this deduction, but that as a deduc­
tion it was admissible in evidence* under non 
assumpsit, Fisher v. Herr y. It! C. V. 22.

--------  Fart Payment—Waiccr.]- -A., un­
der a special agreement dated 7th July, 1871, 
contracted with It. to finish a house and barn 
ou or before the Kith August then next, un­
der n penalty of £5 a day after that day, &c. 
A. did about two-thirds of the work, but did 
not finish it by the 10th August, or at any 
time afterwards. IV, after default, took pos­
session of the buildings, did work on them to­
wards their completion, and paid a large por­
tion of ilie price: Held, that the special
agreement was annulled by the default of A. 
and the subsequent conduct of B. : and that A. 
might recover on the common counts. Hamil­
ton v. Itnymoml, 2 C. 1‘. 3112.

--------  Provision for Deduction — Archi­
tect's Certificate—IVniucr.l—I federation for 
work and materials in construction of a house 
for defendants. Sixth plea, that by deed, 
dated .".1st July, 1871, plaintiff covenanted to 
finish the works before the 21st October, 1871, 
under u forfeiture of $20 per week for every
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wi-vk the work was left unfinished after that 
• |;i v that I In- plaintiff <liil not complete the 
works 'ill 20 weeks after said date, and there­
in <10*1 became due from plaintilT to defend- 
,mts, which defendants are willing to set off. 
I'm o'';h replication, on eipiitable grounds, 
that by the said deed the work was to be 
ilntie to the satisfaction of S. & < 1., architects, 
mi,| h any dispute arose between the parties 
'mu liinu the works or the meaning of the eon* 
: r.n i. it should be referred to S. & f}., w hose 
uai'd should be final: that by the said deed

■ mi,hints agreed to pay the plaintiff .$3.037,
the certificate of S. & (i.. SO per cent, on 

iln work and materials as done and provided.
,1 tlic balance one month after the whole 

h ui been completed, subject to any detraction 
for the non-fulfilment of the terms of the 
ilml that the plaintiff completed said works 
to the satisfaction of S. X- <1., without objec­
tion as to the time within which it was to Is*

■ I,.I,.-, either front the architects or the defend­
ant' : that the architects certified from time 
> ■ time, as provided in said deed, and on com- 
pletioii certified that the whole had been com­
plet.-d, and that the plaintiff was entitled to 
be paid for the same : that more than a month 
had elapsed after the last certificate was 
given: that no complaint was made by defend-

11 s after or before that certificate, or before 
'iiit. that the work had not been completed in 
i a.,., and no detraction was sought to be made 
inf non-fulfilment of the contract; that de- 
f-hi,louts by parol waived and discharged the 
plaintiff from the performance of the alleged

•liant, and on completion of the work nro- 
mi'od to pay the plaintiff notwithstanding 
anything in the said indenture to the contrary 
, "lttained : and that upon the faith of said 
: ' "H i-o tiie plaintiff delivered possession of 
iIh* promises to defendants, who accepted the 

imo. Fifth replication, on equitable grounds, 
it, alter the breach in the idea alleged, the 
'"-•iidants, for good and sufficient considera- 

i hi. by parol, discharged the plaintiff from 
i o 11, i f,,nuance of the covenant and damages 

i' the breach thereof:—Held, (1) fourth re- 
I'fi'iition bad, for it disclosed no equity, and 

s multifarious, inconsistent, and emharrns- 
- ■ that the architects could only certify

..... i t" defendants’ right of deduction : that
"mission to complain was immaterial ; 

it the parol waiver after breach, and with- 
1 • "iisideration. could not avail ; that the 

i'I "iniSi* to pay as alleged, might mean subject 
ib" deduction; and that the delivering pos- 

ii to the plaintiffs of their own building, 
'Mi, ,|. could form no satisfaction. (2 i That 

Mill replication was good, Simpson v. 
A--, v. c. M. 345.

x- - IIa rill v. Freeman, 12 U. <’. It. 223.
■ 1 '-.Ferguson v. Tumi uf Halt, 23 C. I*.
•iff. t'OSt \T. 4.

VI. Rkmunebation.

1. Deduction.
Architect - Xegligince — Loss to Em - 

• I In an action by the plaintiff, an 
’ i. on the common counts, for services 

M"paring plans and superintending the 
hi "f a house for defendant :—Held, that 

"int was entitled to deduct from the 
•i t which the plaintiff could otherwise 

" l(iss which defendant had sustained 
‘-b the plaintiff’s negligence, in certify- 

>"f too much for contractors who after­

wards failed, in consequence of which defend­
ant was compelled to have the work done by 
others at a much higher price. Irving v. 
Munison, 27 C. P. 242. •

See, also, llailyh y v. Dickiion, 13 A. II. 41)4.
Penalty for Delay Pleading ] Plain­

tiff. by deed, agreed to build a house for de­
fendant for $1.1 5l > by a day named, and that 
for each day that should elapse after that day 
until completion, defendant might deduct $5 
from the contract price: Held, that the sum 
of $5 per day was liquidated damages, not a 
penalty, and that it might be deducted front 
the contract price, wit limit pleading it spe- 
eiallv hv wav of set-off. Scott v. Dent. 3N lT. 
('. It. 30.

Sec Worthington v. County of Iliihlimand, 
10 I . ( It. '_’I7. anh I V. 2 tin : Fisher y. 
I terry. Hi P. 23. ante V. 7: Foster v. Wil- 
son. 27 t '. P. 543, anh V. I ; Canty v. < lark. 
If 1 ", i'. It. 222. post I; McXamara v. Ska in, 
23 (). It. 103, ante 1. 2-

2. Interest,

Demand Written Contract. \ — 1 'niler s. 
207. s.-s. 2, of the C. !.. P. Act. It. S. O. 
|s77 c. 50. where a claim is payable other­
wise than by a written contract, interest may 
be allowed from the date of a demand there­
for in writing. Where interest was claimed 
on a sum of $00, admitted to be due before 
action commenced for extra work and mate­
rials furnished by the plaintiff, but not under 
a written contract, and no demand of interest 
was proved : Held, that the claim for inter­
est could not be allowed. I nglis v. Welling­
ton Hotel Co., 29 C. P. 387.

Fixed Rate of Payment iS 1 'id. c. 
I,!. •«. Z/.S ( f>. I |—On a reference in an action 
in which money is claimed for work and ser- 
xices agreed to In- paid for at a fixed rate, the 
referee may under 58 Viet. c. 12, s. 118 (<>.), 
allow interest on the amounts claimed from 
the times they became payable. McCullough 
v. New love, 27 O. It, <127.

3. Special Mode of Payment.
Debentures Demand.] Plaintiff having 

contracted with defendants to perform certain 
works to be paid for monthly, in debentures 
made by defendants, on the estimates of their 
engineer: — Held, that on completion of the 
work and acceptance by the engineer of the 
defendants, the payment therefor became im­
mediately due on request, and no demand was 
necessary. II illson v. Counties of Huron and 
Bruce, 10 C. P. 498.

Division of Land Parent and Child— 
Itcxeission of Agreement.]— Defendant agreed 
with his son that if he would remain and 
work with him, so as to assist in paying for a 
lot of land which he hail purchased, he should 
be paid for his services by the property being 
divided with him. The son remained, worked 
upon the land for several years, and died. 
After his death, defendant stated that lie 
“had a conversation in his family, and he and 
his wife agreed to buy the land, keep the 
family together, and, when the land was paid 
for. divide the property among his sons:”— 
Held, that neither this conversation, nor a
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subsequent offer on defendant's part to pay 
liliiimiff, ns administratrix of tin- son. Ssihi 
in satisfiiciion <if tin- notion, amounted to « 
repudiation or rescission of the- only bargain 
between tlic fa tiler ami son. which was to 
•livide ilie land: and that, tlierefore. indebi­
tatus assumpsit for tin1 son's work and labour 
would not lie. Met'larty v. McClarty. Ill C.
r 311

In Kind Increase of l niniah Ife/di 
t in. | A. agreed I" manage It 's farm, for 
which It. agreed to give him. among other 
things, one third of the increase of young 
slock raised. It. left the country and died, 
and A sold all lia- stock upon the farm: 
llolcl. that hii had no right to do so. and that 
It's administratrix might recover in replevin 
from the vendees. Itnflill v. I! nr in. 18 I". ('. 
11. dot.

Legacy Hilntirc.] Where services are 
pci for tiled by a relative or other person upon 
a mere reliance that the party serving will 
share his bounty under his will, such services 
x\ 111 not support an action as upon an im­
plied assumpsit to pav in money. Whyutt v. 
Marsh. I V. C. It. 485.

Materials /nstalmints Proyrcss of
W ork. | A. agreed to do certain work for It., 
for which A. was to lie paid £3,900, partly in 
materials. and the balance "‘in three
yearly instalments, and according as the work 
progresses Held, that each yearly instal­
ment was limited by the work done and mate­
rials provided during the year, (iront v. Me- 
I to no III. '.I C. P. 105.

Promissory Note -/)• limn — Trailer.] — 
Where a plaint iff contracts to receive for 
work at its completion a certain sum. and 
then agrees to accept from defendant at the 
day named the note of It. for the sum. if the 
note he not delivered at the day named, lie may 
sue for the money. A tender of the note after 
tile time spec ified, and refusal, will be no de­
fence. Fisher v. Ferris, it V. ('. It. 534.

Shares Delivery—Payment in Money.]— 
The plaint ill" performed certain work, amount­
ing to S4«15. for defendants, a joint stoc k com­
pany. incorporated under It. S. ( t. 1N77 e. 150. 
under an agreement for payment in shares of 
the capita! stock of the company: Held, that 
the plaintiff could not sue on an implied as­
sumpsit io recover the value of the work so 
performed in money, unless it was shewn that 
the1 defendants were unable or had refused to 
deliver the shares. Inylis \. Willinytun llohi 
Vu.. "JO t ". V. 387.

To Third Person -Onler of Contrnetor.] 
- -1'lnintiffs. X. & T.. jointly contracted to 
perform certain work for defendants, to he 
paid monthly, as the work progressed. He- 
fendants through their treasurer opened ac­
counts and paid moneys on orders, making 
the cheques payable to X. & T.. which cheques 
were indorsed sometimes by X. and sometimes 
by T.. in the name of X. & T. Vpon an ac­
tion brought for a balance of $490.81, de­
fendants pleaded a tender before action and 
payment into court of .$‘J5tl.Sl, and an order 
and payment thereunder in the following 
words. "‘ Brantford. 31st July, 1838. Allan 
('leghorn. Esq. Reserve $300 from the Cen­
tral School, payable to Ritchie & Russell. 
Xorth iV Turnbull." This was signed by 
Turnbull. Ritchie & Russell were grocers,

from whom plaintiffs got goods on the credit 
of this order: Held, that the payment there­
under was a payment on account of the plain­
tiffs. and could not be recovered again. Xorth 
v. Brantford School Trustees, 111 C. V. 401.

Sec Leonard v. Xorthey, 3"J C. I'. 11. ante 
IV. J <bi.

4. Subject to Certificate or Decision of Third

Appointment of Substitute—Dispcns 
iny with. | — Plaintiff agreed to do certain 
work for defendant, to be approved of by one 
11. It. It was provided that in case of I). It.’s 
absence*, any other person might be- appointed 
by plaintiff and defendant :—Held, that de­
fendant Plight dispense with such appointment 
and accept the work himself, /.add v. Pul­
len, 10 P. C. R. 295.

Architect 1 ward—Friras —Plc.adinq.]
I icclaration for work ami materials, &c. 

Second plea, that the work was done under a 
sealed contract between plaintiff and defend­
ants. by which plaintiff covenanted for a 
fixed sum to erect a town hall for defendants, 
and it was provided that no deviation should 
be made from tin* specifications without the 
authority of the architect, who should be 
at liberty to alter or vnrv the* work, and add 
or deduct the value of such difference from 
the contract price: that a weekly statement 
should be- rendered to the- architect of all work 
which the contractor might deem extra, and 
no other extra work should be- allowed for: 
that the plaintiffs rendered no statement of 
extra work: that the architect directed certain 
small variations, which lessened the contract 
price, and far exceeded any extra work done 
by the plaintiff: and so defendants alleged that 
all the plaintiff could claim for the work. &<■.. 
mentioned in the declaration, was less than the 
contract price, and that during the progress 
of the work they paid more than that, and 
more than he was entitled to. Third idea, on 
equitable grounds, that the plaintiff covenant­
ed to complete the work on the 15th August, 
1890, under a penalty of £10 a week beyond 
that time: that no statement of extra work 
was furnished : that the work was not finished 
for nineteen weeks after the day contracted for. 
for each of which weeks defendants claimed 
£10. and after deducting this sum defendants 
paid more than plaintiff was entitled to under 
the contract. Fourth plea, that it was agreed 
by the contract under which the work claimed 
for was done, that all disputes should Is- re­
ferred to the architect: that the defendants 
paid more than the contract price: that 
differences arose as to the work done, ami 
the omissions, variations, and extra work 
claimed for, which said matters in difference 
formed the sole subject of the plaintiff's 
claim in this suit, and that these were re­
ferred to the architect, who awarded that the 
plaintiff was indebted to defendants in $579.32- 
for work omitted, less $253.70. due to him for 
extra work. Sixth plea, that several attaching 
orders had been obtained by judgment credi­
tors of plaintiff : that as to one it was directed 
that the creditor should lie at liberty to pro­
ceed against defendants: and that the others 
were duly served upon defendants and plain­
tiff Held. second, third, and fourth pleas 
good, sixth plea bad. At the trial it appeared 
that the plaintiff on the 8th January. 1.8(11. had 
furnished defendants with a statement of his 
claim for extras. The architect informed him
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i In- was going In ascertain what was due, 
,i,j Ih-i-ii requested by defendants to do so, 

- . ili,' plaintiff made no objections, but gave 
,!- nullement indorsed “for the architect." 
afterwards made his award, and gave it 

i . i|.'fendants, hut not to the plaintiff Held, 
ni; Ma* i outrai t, sufficient to prove the 

nl; p|,a. McGinnis v. Village of York- 
, 21 V. ('. U. HB.

i '• it i>i file — \i emit it ft fur- Suh- 
r "inirinf. | Held, that the non-production of 

aivliitect's certificate approving of the
work done, though required by the contract 

i the dismissed contractor, as a condition 
precedent to payment, did not preclude the 
- .1,, oiiiractur from recovering under the oral 
... veiiieni. provided the work was so done as 

, : • i.11.\ entitle him to such certificate. 
I.* Home. 41 I. T. N. S. (Ml. followed.
/*• ,, \ Hunter, (Smut v. Ilunter, 2 O. It.

I'.rtitienh - - Wrongful Deprivation 
I. rtia*. | The plaintiff, having sued upon 

1 , i oiimtoti counts, produced no certificate 
ft "in the architect : without a certificate, tin 
• h i' the contract, no payment was to Ik- made. 
Th" - out i in term allowed a count to lie

i led claiming for a wrongful dismissal, by 
- in whereof |u* was prevented from obtain-

. -iii'li certificate, and entered a verdict up- 
■ ii for the amount remaining unpaid upon , 

ii'1' contract price, exclusive of extras, which.
ii hough ordered by the architect, had not 
"'ii included in the weekly statement, under

"• i-ioii of the contract with which the 
i1 Illici t had no power to dispense. Smith '

Certificate as to Defects—Xcccssity | 
Writing I‘roof of Dissatisfaction Ex- ] 

I en planet. | The plaintiffs agreed in 
'"'if i" build a house for defendant, for I 

>1". In'*. S'J.imhi in advance, and the balance | 
rate of H5 per cent, for the work fixed ; 

' place, hut no payment to he made with- 
written certificate from the architect : j 

1 1 iiKiining 1Ô per cent, to remain in de- !
- hands for a month after the oom- 

" of the work, and also until all the de- 
whicli the architect should within that 

l " rlify to exist should be remedied. It 
also agreed that no extras should he per- 

i "i- allowed unless agreed upon in writ- : 
- lid that the writing should he produced 

' po.\im-iit therefor. In an action to re- 1 
I i IÔ per cent., and for extras :—Held,
" 1 ertilicate as to defects need not be j 

1 " i ding, that not being expressly required; ! 
1 ,;l I" being evidence that the architect j 

ii month orally signified his diseatis-
i" i with certain specified defects, that the 

iif could not recover. Hold, also, that
...... dd he no recovery for extras claimed, :

- i mg therefor having boon produced. | 
idnnt hating taken possession of the 
which was upon his own land :— j 

1,1 'leu this could not entitle the plaintiffs 
r under the common counts. Munro 

1 ' 1 • s !-• ‘V IV 738, approved of and fol- * 
<)lihr*haic v. darner, 38 U. C. It. 37.

Satisfaction of — Proof of icithout j 
1 cceptance ami l tier. I — The 1 

"ills agreed to put in three hoists, to raise ! 
"'«•I- goods, in four wholesale ware- j 
• which the defendant was building, j 

ideations required them to he “cap- 
"1 raising a weight of 2,000 lbs. without 1

risk." and the plaintiffs’ offer, which defend­
ant accepted, was lo make them according to 
the plans and specifications, and lo the satis­
faction of defendant's architects, the same as 
in certain other warehouses named. Tlmy 
were put in in June, and the defendant’s ten­
ants were in in the same month. On the 31st 
August defendant’s architects wrote to the 
plaintiffs requiring them to remove the lioisi < 
and put in others, and the plaintiffs then made 
some improvements, which were completed in 
1 tec-ember. After tin* alterations were com­
pleted there was no evidence either of a re­
fusal to accept or of any direct acceptance, 
hut the Imi-ts remained in the warehouses ami 
were used by the tenants until the 13th Feb­
ruary following, when the whole premises 
with everything in them were destroyed by 
fire. The defendant had left the country in 
January, and did not return until after the 
fin*. The architect, who was called as a wit­
ness, said that la* never had been satisfied 
with the hoists : Held, reversing I In* decision 
in 23 ( I*. 203, that the user of the hoists
by defendant's tenants up to the* time of the 
lire, was evidence of acceptance, so as to 
entitle the plaintiffs to recover their value un­
der the common counts. Held. also, that 
“ capable of raising a weight of 2.<mmi lbs. 
without risk." meant strength enough to lift 
and sustain such a weight during the lifting, 
and that defendant could not insist upon this 
being done with the application of any speci­
fied power. The satisfaction of the architects 
was to Ik- with the performance of the con­
tract as properly construed, and such satisfac­
tion was a question of fact, not necessarily lo 
he shewn by an express declaration or certifi­
cate of the architects. Hamilton v. Mules, 
24 C. P. 30».

Averment of Performance of Condi­
tions Precedent. I See Shanty v. Midi a ml 
It. ». Co., 33 V. V. It. 004

Engineer Certificate—Collusin With­
holding— Pleading -Extras. | - The declara­
tion in an action on a contract to make gravel 
roads for defendants, alleged generally the 
performance by plaintiffs of all conditions pre­
cedent to the plaintiffs' right of recovery. The 
defendants pleaded, after setting out the con­
tract. that the work had not In-en certified to, 
or the amount ascertained by the engineer ; 
to which tin* plaintiffs replied, equitably, that 
the certificate was withheld by tin* wrongful 
acts of defendant in collusion with the en­
gineer:—Held, that the averment in the de­
claration must he construed as setting out 
every condition precedent to the plaintiffs' 
right of action, including the engineer's certi­
ficate ; that the plea therefore only traversed 
a material averment in the declaration, thus 
raising a complete issue; and the replication 
was had as I icing a departure from tin* de­
claration. Held, also, that a clause in the 
agreement which stipulated that all extra 
work ordered to he done by the engineer or 
his assistant in excess of the work ( previously 
referred to in the contract i, should hi* paid 
by the parties of the first part, notwithstand­
ing anything to the contrary contained in this 
agreement, did not override the previously ex­
isting stipulation in the agreement that all 
work should be certified by the engineer. 
Wright v. County of Grey, 12 C. IT 47».

--------  Certificate—Conclusiveness.] — De­
fendants agreed with plaintiff to pay him for 
work to be done by him according to the cer­
tificate of the engineer of a certain railway
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tlmi iIn* work liiiil boon fully completed, nn<l 
not otherwise : Hold, that tln> plaintiff was 
bound, in tb«> absence of fraud or undue in- 
lluviiee, by the certificate of tin- engineer. and 
«•on III not dispute the same. Cmi hi v. ('lark,
•I I r. ('. It. 605.

Certificate - Condition Precedent.] 
The plaintilT entered into a cmitravt with 

defendants for the const met ion <>f vert a in 
main sowers. The contract provided that the 
work and material should in all things b» 
performed and provided according in the plans 
and specifications, by a named date, and to 
the entire satisfaction of the engineer in 
charge of tin» work. The specifications pro­
vided that the contractor should, on the lirst 
day of each month, hand in to the engineer 
his account for work during (he preceding 
month, and be paid on lb»1 certificate of the 
engineer at the rate of eighty live per cent, 
of i lie work done during the previous month : 
an additional ten per cent, when the work was 
finished, and the balance of five per cent, at 
ilie expiration of three months from the date 
of the completion of the contract. \c. No 
final cert i fiente was obtained from the engi­
neer of the completion of the work ; nor was 
the work completed to his satisfaction. In 
an action to recover the balance alleged to lie 
due under the contract: Held, that tin* certi­
ficate of the engineer as to the completion of 
the work was a condition precedent to the 
right to recover, and therefore the plaintiff 
must fail. ItoUiuxon v. Town of Owen Son ml. 
Hi o. It. 121.

Certificate—Condition Precedent - 
lift rax Xew Contrait —Crown.] S. et al. 
made a contract with Her Majesty the Queen, 
represented by the minister of public works,
for lb..... instruction of a bridge for a lump
sum. After the completion of the bridge a 
final estimate was given by the chief engineer, 
and payment thereof made, but S. et al. pre­
ferred a claim for the value of work, not in­
cluded in such filial estimate, alleged to have 
been done in the construction of the bridge, 
and caused by changes and alterations ordered 
by the chief engineer of so radical a nature as 
to create, according to the contention of the 
claimants, a new contract between the par­
ties : Held, that the engineer could not make 
a new contract binding on the Crown : that 
the claim came within the original contract 
and the provisions thereof which made the 
certificate of the engineer a condition prece­
dent to recovery; and such certificate not 
having been obtained, the claim must be dis­
missed. The Crown having referred the claim 
to arbitration instead of insisting throughout 
ou ils strict legal rights, no costs were al­
lowed. The (Jin en v. Starr», 17 S. C. It. IIS.

i rti/leaU Vrce*-l/// for ( 
xtruetion of—Amount Due.] The plaintiffs 
entered into a contract with the defendant to 
construct a cedar block roadway. &r., accord­
ing to plans and specifications, and to the di­
rection and satisfaction of the city engineer, 
ike. Payment was to lie made monthly at the 
rates mentioned in the tender, during the pro­
gress of the work, upon the engineer's certi­
ficate and that of the chairman of the commit­
tee, and until the granting thereof no money 
was io become due or payable. A drawback 
of fifteen per cent, was to he retained by the 
corporation until after six months from the 
time of the final certificate, shewing the satis­
factory completion of the work. It.v the by-law 
no contractor could demand payment until he

should present to the treasurer a certificate 
from tla- engineer, Am.. stating that lie had 
examined, measured, and computed the work, 
and that the same was completed, or that the 
payment was due on such work, and also stat 
ing what the work was on which such mom\\ 
was due ; also that every account before being 
laid should lie certified by the engineer, and 
>y the committee under whose authority tin- 
work was done; and the treasurer should not 
pay such accounts unless furnished with tin- 
two certificates: Held, that the required cer­
tificate must be in writing. It.v the conditions 
found with the specifications tile engineer wa­
lla* sole judge of tin- quantity and quality m' 
tin- work done, and his decision was to be 
final and conclusive as against the contractor: 
that monthly payments up to eighty-five pet- 
con t. of the work done should lie made, Am., 
on tin* measurement of the engineer, such cer­
tificates io be binding only as progress certi 
fient es. and in no way to affect the filial cer­
tificate. which should only lie given on th - 
whole work being completed and measured up, 
and at the expiration of six months when a 
certificate for the balance should be issued by 
the engineer. Part of the work required t<• 
be done by the plaintiffs was the raising and 
removing of the street railway ties, &c„ and 
replacing same after tin* grading and ballast­
ing had been completed. The plaintiffs did 
not replace the ties, &c., as the street rail­
way company elected to do the work them 
selves, but the plaintiffs sent in their accounts 
charging therefor as if they had done the 
work. As to a portion of the work there was 
no certificate by the engineer that the work 
was done or that the price was payable there­
for ; and as to the oilier portion the acting 
engineer wrote under tin* account sent in “ill 
lowed one-third of above .$021.1 hi:" and then 
under this was written "certified for the sum 
of .$521.tit5." <In tin- back of the account the
engineer subsequently certified that he had ex­
amined the account, and that plaintiffs were 
entitled to recover tin- sum of $521.11(1. which 
was paid to the plaintiffs. Vmler this certi­
ficate ilie plaintiffs claimed that they were en­
titled to recover for the whole work done, as 
this was tIn- effect of the certificate: Held, 
that as to the first named portion there could 
be no recovery by reason of the absence of a 
certificate; and as to the other portion tin* 
certificate did not shew that the work was 
done to the engineer's satisfaction or was coin 
pleted, or that the payment demanded was 
due ; but at most that one-third of the work 
was done, which had been paid for ; and there 
fore nothing was shewn to lie due to the plain­
tiffs. Ardaqh v. City of Toronto, 12 O. If. 
231$.

—-----Certificate- Xotire of— \yent.]
Plaintiffs contracted with defendants to per­
form certain works, to In* paid for monthly in 
debentures made by defendants, on the esti­
mate of their engineer, payments to he made 
by orders on the debentures or proceeds there­
of to lie deposited in the hands of It. F. & Co., 
London, P.ngland. The third breach of the 
diM-laral ion being that, though plaintiffs com­
pleted their work, and the defendants delivered 
to tin* plaintiffs orders to the amount of tin- 
certificates of the engineer. &e„ upon It. F. & 
Co., in whose hands defendants alleged the 
debentures had been deposited, yet the de­
fendants did not deliver. but It. & Co . 
being their agents, wrongfully refused for an 
unreasonable time t" deliver the debentures i r
proceeds. &c. :—Held, tit that the plaintiff- 
were not obliged to notify the defendants of
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the completion of I lie work and acceptance 
' 1 i rouf I-y the engineer of defendants, he be- 

_ ili' ir own servant whom they had uuthor- 
. , i'■ accept the work, and by whose act

iv-iv therefore bound. (-• That I!. !•'. &
' ;* re tie- agents of Imlh plaintiffs and de-

i- and that neither party was liable 
I "tlier for their I It. F. & Co.'s i acts as 

i , tori imis. Il il I mm v. ('ou ill its of Huron 
1 Urn,,. |U (’. V. 4118.

Certificate l,roilurtion of.] Plain- 
• ’ . - ,n:rai led with defendants to construct a 

! road, according to plans and specifica- 
■I 11111\»m1. payments to be made monthly

u ill" I'stimate of the engineer in charge, who 
i" • ermine the amount of work to be 

; i i inr, and all disputes: Held, that the 
pi iill' could not recover for work done un- 

ii. Ii contract, without a certificate of the 
i I I.ins \ i ounty of Hruee, .'SU V. <

certificate -Waiver — Pleading. I 
I ». 11.nation on the common counts. The fifth 
, i referred to a sealed contract set out in 
■ii" fourth plea, made between plaintiff and 

leiiilant.s. whereby the plaintiff for a lump 
S--.agreed to build a railway from 

i, i i.. | s ion, which was to cover all extras 
fiery kind, except as specified; and then 

i i u.i«. iurther nerved by said con- 
i it approximate estimates should i"

I,, fiery month, until the work was com - 
..f ilie work done the preceding month.

I certilied in writing by defendants' engi- 
; that 7.1 per cent, of such estimate should 

|..iid to tie- plaintiff on or before the 1.1th
• ach month, until the completion of the

. oik to the satisfaction of said engi- 
that all percentages retained by ilefend- 

diiring the progress of the work should 
I in the plaintiff upon the certificate in

• . of the completion of the work being
• d by the engineer ; that the plaintiff's 

I cause of action was for the work al­
io have been done by him in perform-

• of his said contract in respect of the
1 emhra... I therein : that one 1». < < l.

1. fendants' engineer in charge ; that de- 
mis had paid the plaintiff 75 per cent, 

approximate estimates; and that no 
te .a the completion of thf work had 

pi "cured or applied for by the plaintiff, 
led by the engineer, fcc. ; and so said 

' ities are not payable to the plaintiff.
' plea, except as to the same sum. that 

contract it was provided that all dis- 
"it her as to quantities of work to be 

" -T and above that of the contract, and 
i in spec! lient Ions, or as to the quantity 

.ill done by the plaintiff, and the amount 
mie demanded by the contract, should 

'■ lermined solely by the engineer, whose 
n "ii all questions pertaining to the eon- 
hould be final : and the defendants say 

’ '1 ■■ plaintiff's alleged cause of action was 
'"ik alleged to have been done by him 

- id contract : that I). V. t>. was the 
• ;■ in charge, and that lie has not deter-

decided that the plaintiff has per*
! any work over and above that of the 

or that the plaintiff is entitled to 
'T from the defendants any sum wlmt- 

•h plh ai mu in the fifth plea, that be 
lion defendants accepted and received 

'lie plaintiff all the work mentioned and 
I lo in the fifth plea, and waived any 
bey had to the production or procurv- 

by plaintiff from the engineer of the cer­

tificates of completion, and defendants so re 
lieved the plttintiff from any obligation to pro­
cure such certificate: Held, (I* pleas good, 
lor, it being admitted by the demurrer that 
the cause of action was for work done under 
i if sealed contract, the plaintiff could not re­
cover without the stipulated certificate or the 
decision of the engineer. I'.’i Replication 
bad. Feryunon v. Town of Hall. ‘JP, < '. I*. «Hi.

---------  Itcference lo—Agreement Liability
il' hnr.s I'li iiiliiiti. | Action on the common 
counts for work and labour, Aie.. done by .1.
It. and W. It., alleging an assignment to 
plaint in' I'l'i hth plea i hat by the said In­
denture in the Inst plea mentioned, and by 
ih<> said contract and ngreenmnt therein men­
tioned and referred to, it was further cove­
nanted and agreed by and between the said 
.1. It. and \V. It., and defendants, that all 
points in dispute, whether as to ipiantities or 
qualities of work or material, should b<- left 
to the decision of an engineer named, from 
whose decision there should lie no appeal ; 
that the alleged causes of action in said 
declaration mentioned are matters in dispute 
as to the qualities and quantity of work al­
leged to have been done by the said .1. It. and 
W. It., in performance and execution of the 
said i outra< i ; and that the said engineer lias 
not decided taut the said I It. and \V It 
or I lie plnii'tili, are or is entitled to recover 
from the defendants any sum of money what­
soever: Held, plea bad, for, eo far a* ap 
peered therefrom, the defendants' liability 
arose independently of the agreement to re­
fer, so as not to preclude plaintiff suing at 
law, though be might be liable for breach of 
the covenant to refer. The case was reheard 
before the full court, when by consent the 
previous plea, the seventh, referred to in the 
eighth plea, was put in. which in substance 
raised the same point as to tin* necessity of 
i lie engineer's decision, upon which issue in 
fact was joined. The court affirmed the judg­
ment a- to the eighth plea, but, deeming it 
under the circumstances superfluous in addi­
tion to the seventh, ordered it to be struck 
out. The preceding case distinguished. 111*111. 
also, that merely referring to the indenture 
in the seventh plea, as was done in the 
eighth plea here, did not incorporate there 
in the averments in the seventh plea as 
to the contents of such indenture, but that 
such averments should either have been re­
peated, or there should have been a statement 
to the effect, that by the indenture in the 
seventh plea mentioned it was covenanted and 
agreed to the purport, tenor, and effect in 
that plea mentioned, and further. An*. I'eyg 
v. .\uHinith, Ü8 C. V. 330.

---------  Ihlay in Ay/iointing—Reference to
.l/a*/cr — Inapeetion. J — Two incorporated 
trailing companies agreed, under their seals, 
that certain works, which were to be con­
structed by one for the other, should, on com­
pletion, Is* inspected by engineers to lie chosen 
by the companies respectively, and if reported 
as completed the works were to lie accepted 
by i lie party for whom they were done, who 
thenceforth should be debarred from denying 
or contesting the due and proper execution 
and acceptance of the works. After the works 
were alleged to have been completed, the 
parties who iierformed the same notified the 
others thereof, calling upon them to appoint
an engineer, which "as not done, and eubse-
ouently a portion of the works having been 
destroyed, a bill was filed to compel the parties 
so neglecting to accept the works. The court
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below, considering tlmt the delay which hail 
occurred in mining an engineer, according to 
tin* terms of the agreement, ought not to pre­
clude tie- parties from obtaining an inspection 
of the works, made a decree in favour of the 
plaintiffs, hut. under the circumstances directed 
;i reference for the purpose of inquiring and 
reporting as to the due performance of the 
works. On appeal, this decree was reversed, 
and the lull in the court below ordered to he 
dismissed with costs. Desjardinn Canal Co. 
\. iii<<il II mhrn It. II . Co., U <ir. SOU, - K. 
A. A. udU.

Measurement—Condition 1‘reecdcnt 
Satisfaction It' vocation of Authority — 

Dedmlion. | Occlurai ion on the common 
counts for work done. Fourth plea, except as 
to part, that plaintiff's claim was for work 
done h.v plaintiff for defendant, under a cove­
nant by plaintiff to construct and complete the 
grading. Ac., of part of a certain railway to, 
Ac.. according to a profile thereof by the chief 
engineer, at certain specified prices, Am: and 
timt the said grading. Ac.. should be measured, 
calculated, and determined by the said en­
gineer. whose decision should be conclusive; 
and that the said engineer, before this action, 
measured and determined said work and the 
amount payable therefor, which defendant 
paid to plaintiff: Held, plea good, as shewing 
iiot a covenant to refer to arbitration, hut to 
pay certain prices to lie ascertained by the en­
gineer. whose ascertainment was a condition 
precedent to plaintiff's right to recover. Fifth 
plea, as to the claim for work done, that 
before any of the work was done, or the 
materials provided, plaintiff covenanted to 
perform the same to the satisfaction of said 
engineer, and that defendant should retain 
ten per cent, of the value of said work, which 
is the plaintiff's claim herein pleaded to. and 
that the same should not lie payable until said 
engineer was satisfied with said work: and 
said engineer was not. before action, satisfied 
therewith:- Held, idea good: for that it was 
not a collateral covenant that was set up. but 
that the engineer was to be satisfied was 
a condition precedent to plaintiff's right to re­
cover. To the fourth plea plaintiff replied, 
i 11 that the deed was not executed h.v defend­
ant, nor was there any such mutual agree­
ment between him and defendant as bound 
defendant to abide by the decision of the en­
gineer; ( -1 that before the decision of the 
engineer plaintiff withdrew all authority to 
determine as against him. or in any way 
affecting him. in the matter of the said mea­
surement :—field, bad: for. as to the first, it 
was not essential that defendant should ex­
ecute the deed containing the contract : and 
as to the second, the covenant was treated by 
it as a mere reference to arbitration, which 
it was not. but a term of the contract requir­
ing observance before a cause of action arose; 
and the authority to the engineer was not 
revocable; but semble, that, even treating 
the covenant as a reference to arbitration, 
there being no provision in the submission 
it-vlf for making the submission a rule of 
court, it was irrevocable. To the fifth plea 
plaintiff replied that the engineer was satis 
lied with the work, save that the road or 
ground set apart for the railway had not
In...  in some places cleared to its full width,
and for and in respect of which a deduction 
of a small sum. much less than the said ten 
per cent., was made in the final estimate of 
the engineer, assented to by plaintiff, and 
formed no part of the moneys sued for. Held,

bad. us not shewing any authority or power 
in the engineer to make any deduction from 
plaintiff's claim in respect of work not to his 
satisfaction, and admitting that a portion was 
not to his satisfaction: and as not averring 
a substantial performance of tbe work to the 
satisfaction of the engineer. Cunty v. Clark, 
14 U. L’. It. 222.

- Mcauunment— Conduuivcncss upon 
Sub-contractor.]—I'laintiffs agreed with de­
fendant, a contractor on the tirent Western 
U. W. Vo., to perform certain work at tia­
ra te of six pence per cubic yard, accord­
ing to the estimate of the engineer in charge. 
The engineer proved that he had measured ila- 
work. and that the plaintiffs had received the 
full amount thus due to them. The plaintiffs 
called another engineer, who had also mea­
sured the work done by them, and found it 
to lie more than it was estimated at:—Held, 
that the measurement of the company’s en­
gineer was conclusive upon the plaintiffs, as 
it might to be, for the defendant would him­
self In- obliged to adhere to it in his claims 
against the company for the same work. 
Jni vin v. Iialrymph'. 11 U. C. It. 3U3.

Manager of Company — Certificate — 
Sub couinii tor Privity.)-- < hie T. contracted 
with defendants, a corporation, to construct 
certain works for them, and on the same day 
the plaintiff agreed with T. to do a portion 
for ÿ!••)(), subject to the same conditions which 
bound T. in his contract with defendants, one 
of which was that 20 per cent, of the price 
should be retained until 2 months after com­
pletion of the work, and then paid upon the 
certilicute of the manager that it had lieeii 
performed to his satisfaction. Defendants 
paid the plaintiff all but 2 per cent, as tin- 
works progressed, but the manager refused to 
certify as the contract required, complaining 
that it was improperly jierformed. lie, "how­
ever. had orally agreed to pay the plaintiff's 
men JjilOU if they would discharge the com­
pany: livid, that the plaintiff had no right 
of action against defendants, for there was no 
contract Is-tween them, and at all events they 
would not be liable without the manager's 
certificate. Standing v. Loudon (lus Co., 21 
U. C. It. 201».

Overseer of Works Certificate—Obliga­
tion to (Un -Covenant.]—The contract was 
for the performance of certain specified work 
at a price named, in conformity with the in­
structions of one 11.. the overseer of t]ie 
works. Ity it 11. was made the sole judge 
as to the state and completion of the work, 
and generally as to any question arising under 
the contract : he was empowered to reject any 
mateiials which he might think unfit, and m 
employ others in the event of the plaintiffs 
not using sufficient despatch, and no payments 
were to lie made without his written certifi­
cate:- -Held, that there was clearly no cov­
enant by defendants that the overseer should 
give certificates when plaintiffs were entitled 
thereto, as alleged in the declaration. Ketnp- 
ëter v. Hank of Montreal, .'12 U. C. H. ST.

Payment without Certificate—Monthly 
l’a aments—L’stim ate—Suspension of Work.] 
— Plaintiff sued on an agreement, by which 
he undertook to do certain work for defend 
ants on a railway, in accordance with the 
instructions of the engineers of the road, and 
within such time as they might direct, and t-> 
receive such estimates as they might allow, 
certain prices being specified; and the defend
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aiiis agreed to make monthly payments. The 
lust count complained that défendants would 
: ut make monthly payments to him in accord- 

■ • with ilie agreement. The second count, 
licit defendants would not allow the plaintiff 

iinisli the work, but wrongfully prevented 
: .m nom lining mi. Intendants pleaded to 
in.ili counts, that they paid the plaintiff the

... mi ni the estimates of all work done by
i nu in pursuance of the agreement, under the 
dim-lions of the engineers, and for which 
c.iimaies were allowed by them:—Held, no 
defence, for, as to the first count, the agree- 

re.|iiired the payments to be made 
monthly, whether the estimates were furnished 
11\ i lie engineers or not : and. as to the second, 
ih-- stipulation that the work should be done 
within such time as the engineers might ap- 
P'i in gave only a reasonable control as to 
lime, and did not authorize defendants in 

i" suspend the work indefinitely. Lake 
in mi run. IS L". C. It. 1122.
Receipt of Money on Certificate - lc

t ' a "a ihit/iiml Contract.]- Held, that a per- 
- iii on uniting to complete a building accord­
ing to plans and specifications at a specified 

and in the approval of a particular 
person, cannot, after be lias upon the certi- 

"l such person received the amount con-
for, tue "ii ........ riginal contract, con-

'■ '|■ 11'i- that it iliil not contain the (piantities 
•" "tally required to complete the building; 

"i' 1 an In- set aside the contract and sue for 
v rk and labour. Patterson \. (treat Wextevn 
/.* II . i o„ ft ('. V. 229.

Surveyor—Certificate—Production of.] - - 
W In re work is to be done under a special 

ru inent, to the satisfaction of n surveyor. 
'1 • I P" id for on his certificate, such certificate 

be produced to entitle the plaintiff to 
r- i ' ■ Coatstrorth v. City of Toronto. 7

I*. 400. 8 C. P. 364.
Valuator— Final .1 imrd—-Submission.]— 

l;> a" agreement made between I,.. a builder, 
i the building committee of a religious 

'd previous contracts and agreements 
i 'Tinhinted.and surrendered, and L. was 

' all right to compensation except 
ail'll r ilie agreement. One E. was to ins|s*< t 

aim- the work already done on the liuild- 
• ml if not according to plans and specifi- 

• '""-i 1.. was to rectify the same at his own 
li. was to value the building in iis 

'' " 111 condition. and his award was to be 
" 'I to be the sole amount due to L. to 
b" was also to ins|s'ct and value the 

" n- material on the ground, which was 
paid for at the original cost:—Held.

;|......ff'‘<t <>f the agreement was. that
i "■ to be fixed by E. was to be paid for 

1 iks; that E. was not an arbitrator;
: "mi the agreement could not Is- made a 

: court as a submission to arbitration. 
• Lanyman and Martin, 40 U. C. It. 509.

5. Other Catef.
Ascertainment of Price — Proposed 

"'I' Litter to Corporator—Reprcxenta- 
I formation of a street railway 

v be ng in contemplation, the plaintiffs. 
' 'titty. 18117. wrote to one K., saying that 
" .".'lc wood required for it could be got 

■ not later, delivered at their mill at a 
I"1 ilied. and they, the plaintiffs, would 
tor not over $3 per >1., perhaps less;

and they added that, if lx. would start the 
stock list with $5,000. they would venture 
to order the wood, and would agree to get 
the balance of stink taken, lx. said mat 
upon this, after communicating with the 
plaintiffs, lie look the $5.000 slock, and plain­
tiffs ordered the wood, and the company was 
formed, of which lx. was made president. The 
sawing was not done until 1st 18. and the 
plaintiffs sued the company for it. clu.ming 
$4.25 per M. : Held, that the letter was pro­
perly treated as fixing the price to lie paid 
at not more than $3 per M. Quiere, whether, 
if there bad been no communication with the 
plaintiffs after the letter, the defendants could 
have claimed the benefit of it as a representa­
tion intended to have been communicated to 
them, and on which they acted, t un o r v. 
O ttaira I it y Passenger It. 11. Co., 31) V. ('. 
It. 111.

Incomplete Work Impediment Pay­
ment for Work Done.] -The defendant agreed 
with the plaintiffs to sink an artesian well 
at seventy-five cents a foot. After sinking 
a distance of inn feet, he met with an im­
pediment, and refused to proceed further:— 
Held, that he was entitled to be paid for the 
work done, us the evidence did not shew an 
agreement that he should receive nothing un­
less he succeeded in finding water. Quiere, 
whether evidence as to how contracts for ar­
tesian wells were usually made in Itarrie 
should have been received. Marrie Has Co. 
v. Sullivan, A. 1£. 11".

Recovery of Moneys Overpaid De­
fence in Former .letion.]—Where two masons 
brought an action for work and labour against 
their employer and recovered a verdict for 
£UU. it was held that the employer could not 
afterwards bring an action against them for 
money he bad paid them on account, and 
which he laid attempted to prove in the former 
action. Hunt \. McCarthy, ti O. S. 434.

Sub-contractor Amounts Received by 
Contractor—Amounts not Received by Fault 
of Contractor—Work Done.]— The defendant 
bad a contract with the Midland Railway 
Company for the construction of about fifty 
miles of their railway, and plaintiff was the 
assignee of a sub-contractor under the de­
fendant for about four miles, lly the plain­
tiff's contract all payments based on the cer­
tificates of the company's engineer were to 
be made monthly, and within ten days after 
defendant received the amount coming to him 
from the company; but defendant was to re­
tain ten per cent, of such monthly estimates 
as a security for the plaintiff's due comple­
tion of the work to the satisfaction of the 
defendant and of the company’s engineer, 
which, with any balance coming to the plain­
tiff on a final estimate, was to be paid to 
him within thirty days after the work was 
accepted by the company and defendant paid 
therefor: and the suspension of the works by 
the company should not give the plaintiff a 
claim for damages, but only for defendant's 
default in furnishing the estimates or paying 
them when paid by the company, or for any 
delay caused by the suspension, but he should 
lie paid for the work actually done by him. 
The plaintiff's work was all completed and 
accepted by the company, and be claimed 
•SI.510.3(1, $719.01 for percentages retained by 
defendant up to the 31st December. 1872. 
which the jury found that defendant had re­
ceived from the company, and $790.75. for 
work done after that date, for which defend-
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mit hud not Luth paid. but the jury found that 
tin- company had put tm end to defendant's 
contrai l with them owing to hi' default 
livid, that the plaintiff was entitled lu recover 
the whole amount claimed by him; for (!'. 
as to llii' sunt of <710.01, the defendant had 
received this from the company, and the fact 
that they had not paid defendant for tin- 
work on other sections could form no defence; 
i U i a> to the slim oi the non pay­
ment by the company being caused by defend­
ant's own default, he could not take advan­
tage of it under the letter of the contract, as 
a defence to the action. In addition to the 
defendant being thus precluded, tl»- plaintill, 
by the express terms of the contract, was to 
Im- paid, in case of suspension by the com­
pany. for the work actually done by him. 
Melt rien v. Slianly, 24 V. 1\ 2N.

VII. ItH.IIT or PROPERTY WHILE WORK IN
Progress,

Agreement - Materials. | Where the 
plaintiff agreed to build a house for defend­
ant. wlm paid a certain sunt in advance, and 
gave the plaintill' permission to make the 
bricks of which the house was to be built, 
on his land, and to sell any surplus, and. tIn* 
plaintiff not proceeding with the building, de­
fendant seized some bricks which the plain­
tiff had Iliade, and a number of articles be­
longing to the plaintiff: Held, in trover by 
the plaintiff, that under the agreement the 
bricks were the property of defendant. 11 il­
eus v. Burnside, 4 U. S. 288.

Hefendant agreed to put up a building for 
the plaintiff for £350. and to take in payment 
from him £200 in materials, at the cost prices, 
or such quantity as should he required, and 
the balance, if any. in cash. The timber luul 
been all furnished, and the building partly 
completed, when it was blown down and aban­
doned Held, that the timber so delivered 
belonged to defendant. (ira hum v. II 'Hey, HI 
U. C. It. 205.

VIII. Miscellaneous Cases.

Conflicting Evidence Fa il arc of Proof 
- Xcw Trial.] In assumpsit, where there 
was conflicting evidence as to certain work 
done, absence of evidence as to other portions j 
of the plaintiff's claim, and failure of proof i 
as to large quantities of the work claimed I 
for. and a verdict for a largo sum, nearly the | 
whole amount claimed, a new trial was j 
granted on payment of costs. llcicitt v. 
(l:otcnki, 6 C. P. 80.

Particulars ll'orfr dehorn Contract 
Declaration—Damages.']—The particulars in | 
a i action on the common counts were headed.
“ Detailed statement of extra work performed 
by I1. K. ( plaintiff i. on sections 3 and I. 1 truce 
gravel roads, under contract of 18ll(l -Held, 
that this d'ni not necessarily restrict the plain­
tiff to work done under the sealed contract i 
of that year entered into between the parties, ; 
but that lie might shew that any work men- 
tbilled in the particulars was done outside | 
of such contract, and under a wholly separ- ! 
ate and independent one. Held, also, that 1

under the declaration the plaintiff clearly 
could not recover for damages of any kind. 
Itosn v. Count g of Bruce, 21 (_'. P. 41.

Rescission or Abandonment of Con­
tract before Completion -Counterclaim.]

The defendant had agreed with the plain­
tiffs for the erection by them of a house on 
his land: and while engaged in such work the 
pinint’ll' alleged unnecessary delays in their 
operations caused, as they said, by the neglect 
of the defendant in supplying material for 
the building, and in the course of a discus­
sion the defendant told the plaintiff “ If you 
won't go on with your work, go away:"— 
Held, that this did not amount to a rescinding 
of lia- agreement, and that plaintiffs were not 
warranted in treating the agreement as aban­
doned by the defendant, who was entitled to 
counterclaim against the plaintiffs for the in­
creased cost to him of finishing the building. 
Midland It. \\\ To. v. Ontario Rolling Mills 
Co.. Id A. It. (177. followed. Decision in 11 
h It. (ills reversed. Clayton v. McConnell. 
15 A. R. 5110.

coviract Lien—Municipal C'okpor-

W0RK FOR GENERAL ADVANTAGE 
OF CANADA

Bee Railway, XXVII.

WORKMEN S COMPENSATION FOR 
INJURIES ACT.

Sec Constitutional Law. II. 23—Master 
anu Servant, VI. 4.

WOUNDING.
See Criminal Law, IX. 32.

WRIT OF ERROR.
Sec Criminal Law. VIII. 2 (hi—Sessions.

III. 7.

WRIT OF REPLEVIN.
Sec Replevin, II. G.

WRIT OF SUMMONS.
Sec Practice—Practice at Law before the 

Judicature Act. XI. 2 Practice 
since the Judicature Act. XXI.

YEAR.
See Time, IV.

KXD Ol* THE DRIEST.
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Arthur v. tirand Trunk R. IV. Co.. 25 
O. It. 37. affirmed. 22 A. It. 80..

i. 1800; iii., 4817
Arthur School 'Trustees r. Corporation 

of Arthur, 0 C. P. 532. followed : 
Elzevir School Trustees v. Town­
ship of Elzevir. 12 C. P. 548. .iii.. 0273 

Ashbridg, r. \shbridgc. 22 O. It. 140. 
not followed : Nason v. Arm­
strong. 22 O. It. 542, 21 A. It.
183 ................................................iv.. 7076

Ashlcg r. Rrotcn, 17 A. It. 500, follow­
ed : Curofski v. Harris. 27 O. It.
201. 23 A. It. 717 ....................ii., 2882
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Ash-Att| COLUMN.
• Use. «1 Hop. 320. followed ; Mc- 

(Jnines* v. I >nfoe, 27 O. It. 117,
2 I \ i: 7"I II. 1009

i \i ii h ni nu. :is v. c. it. 343.3«i.
■ I : Hog. • \ rel. Moore v.

Nagle. 24 O. It. 307.ii . 3012; iii.. 5S00 
I -/-.// r. t oryoration of Southampton,

10 Ch. 1 >. 14:;. referred to; Chap­
lin v. Woodstock Public Rel.... I
Hoard. Vi ( ». I!. 728 ............... iii.. 0203

« <1 Prefen net • id. tn re,
20 A. I!. ISO. reversed: Attorney- 
Ceneral of Ontario v. Attorney- 
« i' ii. ral of Canada. 11S04 | A. C.
IStl. 3 Cart. 200 ..........................i.. 1140

Ml.ill : ritII of Hamilton. 2'S O. It. 220.
reversed. 24 A. K. .‘ISO ...............

iii.. 3020 ; iv.. 744S
.1 tl.iii'oai r. linker. 14 A. It. 400, con­

sidered; Linton v. Imperial Hotel
t o . 10 A. It. 007..........................!.. 440

Ati in'-.jz r. i it ii of I'hat ha in. 20 O. It.
.'•Is. affirmed. 20 A. It. 321...iv.. 7400 

Minx l.v.1 urnnrr Co. r. Brownell, 20 S 
c It. 307. followed : Commercial 
1 ' it ion Assurance Co. v. Mnrge-

20 S i It. oui.ii. 0070 : iii.. 3034 
.4 ttt nhorough v. St. Katharine's Dock 

Co.. :: C. IV ]). 4,30. followed; He 
Canadian Pacific It. W. Co. and

itbers, 17 P. It. 277 ..........
i.. 0O.3; ii.. 0407

\ti'.rm n-iii in ml r. I’aineriili. 27 O. It.
• ISO. 28 O it. 371. aiipeal from 
not entertained 20 A. It. 1O0.IÜ.. 0100 

{ttormuth neral r. Fmerson. 10 Q. It.
I». 101. referred to ; M ox ley v. 
Canada Atlantic It. W. Co.. 11
IV It 00.........................................ii.. 2470

Attoim nHi neral r. Hamilton Street 
It. II. c«., 27 (>. It. 10. allirmcdt
21 A. It 17u.............i.. 1003 . iii. 0773

I ii"i r.ii ih in rai r. International Itridye
28 (Jr. 03, reversed, 0 A. It.

307 ....................................... i„ 070. 1083
! ” in ii-ih ni rat r. Inlernntional Bridge 

' 1 2S (Jr. 03. reversed, 0 A. It.
307. 2 Cart. 3.30..........................i., 1130

I tt'.rin h Hi nrral r. Jeffrey. 10 (Jr. 270. 
followed : He Wansley and
Itrown. 21 O. It. 34................... !.. 001

\ !1 ni" !.. limit r. I h \ nit If. 11 (Jr.
:’vl a Hi fined. 3<l ................... iii.. 4803

Attnriwy (iencral r. Mercer. 3» S. C. It.
538. referred to: Simpson v. 
Corbett. 3 O. It. 077. 10 A. It.
32 ............................................... ii.. 2704-5

IV’.in, u liencral r. \inparn Falls, 11'c.t- 
len Park, and Clifton Tram n ay 
1 - . 10 « ». It. 024. affirmed, is A.
It 153....................... i.. 17s! : iii.. 0773

1 1 'h in ral v. tjuecn Insurance
Ci,.. :: App. Cas. 1000, distin- 
■Jiiished; Fortier v. I.amhe. 23 S.
c. It. 422 ................................ . -i. 1187

(uni rat i Sin raton, 28 X. S.
ltep. 102. approved and followed; 
Temple v. Attorney-!Jeneral for 
Nina Scotia. 27 S. C. It. 033 ..

11.. 4223 ; iii.. 
'h lierai r. \auphan ltoad Co.,

21 ( » It. 307. reversed. 10 A. It. 
2 'I, Inn restored. 21 S. C. It.
031 ................................................... iv.,
" " (ii nernl r. II alkci\ 23 (Jr. 233,
affirmed. 0 A. It. 103.............iii..
• a Ceneral v. Wilson. 0 Sim. 520.
distinguished i Hannum v. McRae, 
17 IV It 507. IS IV It. 1.83

1., 1200-1; ii.,

(5703

7484

0151

2410

Att-Bad | COLUMN.
Attorncy-Ci nernl of Itritisli Columbia 

v. Attorncy-Ci nernl of Canada,
II App. (’as. 205. commented on 
and distinguished : Far well v.
The Qi...... 22 S. C. It. 550___ i.. 2270

Attorney-Ci neral of Canada r. Attor- 
ticy-Cciicral of Ontario. 10 A. It.
01. 20 ( ». It. 222. affirmed. 20 S.
C It. 458, 5 Cart. 517............... i.. 1131

Attorney-Orncral of Canada r. \ttor- 
ncy-tit-neral of Ontario. | 18071 A.
C. 100. 25 S. C. It. 104. follow­
ed : The Queen v. Yule, 30 S. C.
It. 21............................................... i.. 1130

Attorney-Ueneral of Canada r. \ttorncy- 
Cent ral of Ontario, 118071 A. I '.
100. followed : Province of Que­
bec \. Dominion of Canada. In 
re Indian Claims, 30 S. C. It. 131

!.. 1155; ii.. 3134
A ttornru.Crucial of Canada r Cita of 

Toronto. 20 ( ». It. 10 is ,\! It.
022. reversed. 20 S. C. It. 511....

i.. 201 : ii.. 4740
A ttorncy-tlateral of Ontario v. Mercer,

•S App. ('as. 707. followed: St. 
Catharine’s Milling and Lumber 
Co. v. The Queen, 10 O. It. 106,
13 A. It. 1 IS. 1.0 S. C. It 577.
14 App. Cas. 40, 4 Cart. 107 ....

i.. 115(5; ii.. 3133
Attorney.Central of Ontario v. O'Reilly,

20 (Jr. 126. affirmed, (1 A. It. 370.

Attorney-Central of FtWoriVi t*. F.tter- 
shunl, L. H. (i IV C. .054. referred 
to; Peterson v. The Queen, 2 Ex
C. It. (57 . ...........i.. 1782; ii.. 3740

Attorneys and Solicitors Arts, la re, 1 
Ch. I ». 573. followed ; O'Connor 
v. Gemmill, 20 (». It. 47 ....iii., 0541 

Attwood r. Finery. 1 C. M. \. S. 110. 
followed : The Queen v. The Hea-
trice, 5 Ex. C. It. 0......................

ii.. 2807 : iii.. 0470. 0717 
Atttvood v. Taylor. 1 M. & (J. 307. re­

ferred to: Ho McDonald v. Ilow-
dall. 28 n It 212 ................... !.. 2051

Atirood r. Atwood, 15 P. It. 423, affirm­
ai. 10 IV It. 30......................... Ü.. 3028

Atwood r. Atwood. 15 IV It. 425. distin­
guished : La frame v. Lnfranco. 18
P. It. 02.........................................ii.. 3020

Auger v. Ontario, Simeon and Huron 
R. IV. Co.. 0 C. P. 103. consider­
ed ; llnrd v. (Jrnnd Trunk H. \V.
Co.. 15 A lt 58........................iii.. 5800

Anger r. Ontario. Simeon, and Huron 
R. IV. Co.. 0 C. P. 101. followed ;
Kelly v. Ottawa Street H. \V.
Co.. 3 A. It. 010....................... iii.. 0005

Austin v. Cordon. .'52 V. C. It. (521. ob­
served upon ; Samuel v. Fair-
grieye. 21 A. It. 418................... i„ 408

iutotlireytie Sham Boiler Co. In re
21 Q. H. I». 182. followed ; Smitli
v. Fleming. 12 IV It. 520. 037.ii.. 38(50 

Aylcsford v. tin at Westirn l‘. W Co.. 
f 18021 2 Q. H. (520. referred to ;
He Tensdnll v. Hrndv. 18 P. It.
104 ................. i.. 2041; ii.. 3007. 3102

Backus v. Smith 44 F. C. It. 428. re­
versed. 5 A. It. 341...........i.. 877. 2147

Baddcley r. Fail tlranrille, 10 iy It. I».
423, followed ; Hodgers v. Hamil­
ton Cotton Co.. 23 O. It. 425.il.. 4188 

Badenaeh r. slater, 8 A. It. 402, affirm­
ed ; Slater v. Radenach. V» S. C.
R. 200 ...........................................1., 486
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Oai-Bal |
Hath il. In it, 1- ( 'll. I». 208. followed ;

Mercer v. Neff, 29 »» K. 080.. iv., 7650 
Bailey v I hi a-a i ili. Si L. T. X. S. 040, 

followed; I'aiik of I pper Canada
x I ». k. i man. IT. f I*. 3U3___ i.. 719

Haiku r. A cal, 5 Times L. It. 20, com­
mented on and distinguished ; 
Snnysler v. Eaton, 25 ( I. It. 7*.
21 A. |{. 201. 21 S. C. It. 7«»v . .

ii.. OIOS; Hi.. 4782
Haih a r. I‘i,rl, r. 1 | M. A: XV. II. re 

fem-d to; The Oneon v. Malik of 
Montreal. 1 Ex. C. It. 154.i.. 014. 08!) 

Hailey v. Il illiamson. L. It. 8 (}. M. 118. 
followed ; Me Crihbin and City of
Toronto. 21 < >. It. 025...................

ii.. 4710; iii.. 0771
Haiti r. Anderson. 27 O. It. .‘109. re- 

' • • » -oil 21 A. It. 290. and the 
latter judgment affirmed. 28 S. C.
It. ls| ........................... ii.. 4155-0, 4102

Ha in i. i it ti nf Him I real, 2 horion 221,
a III vmed. s S. t '. It. 252...........ii.. 125.'»

liainl. In a . 10 C. !.. T. t lee. N. 277. 
reconsidered; In re Martin. 20 < )
If. 105 ....................... i., 1970,; ii.. 2703

lloird r. liairil. 20 (Jr. 307. explained 
and reconciled ; Town v. Morden,
1 O. It. 327 ..............................iv.. 7502

Baker v. . III, in mi a. ll(i. It. 735. in part 
reversed and in part affirmed.
14 A. It. 109............... i.. 119; ii.. 4271

Hal;ir r. Forest t'itn Tod'll', 28 ( ). It.
238. 24 A. It. 585. followed: lie 
Supreme l/cgjon Select Knights of 
Canada. Cunningham's Case, 29
O. It r08 II.. 3421

Baker v. Mil Ih. 11 u It 253 followed; 
Western Monk of Canada v.
Creey. 12 u. It. os................... it.. 4412

Hafir v. Sal I Ih it. Ife 31 V. C. It. 380. 
referred to ; lti> Ostrom and Town­
ship of Sidney. 15 A. It. 372.i\.. 7413 

Haf i r v. Stuart, 29 ( ). It, 388, affirmed,
25 .X. It. 115................... i . 1973. 2112

Hahlet’ëoii r. Tin (Jin i n, 0 Kx. < '. It.
s. atlirmeil. 28 S. < ". It. 258...ii.. 2574 

Haldiriu r. Beniamin. 10 I '. < '. It. 52. 
followed : Meeelier \. Austin. 21.
C. P. 334 ......................................!.. 819

Hahltrin v. Hciijatnin. 10 V. ( '. It. 52. 
followed : Valentine v. Smith. 9
c. M. 59 .................................... i.. SCH5

Haldiriu v. Kingston!, 16 0. It. 341, in 
part affirmed and in part re­
versed, 18 A. It. 03; the part 
affirmed lining reaffirmed hy the 
Judicial Committee, Is a. It., 
Appendix ....ii.. 2783. 4014 ; iv , 7081 

Hahltrin r. Kingstoin. 18 A. It. 03. dis­
tinguished : Sparks v. Wolff. 25 
A. If. 320. 29 S. C. It. 585. . .iv.. 7081 

Hahltrin r. \lr< in in. 15 M. It. 305, com­
mented on: Fox v. Fox, 17 M. If.
I'll ................................................iii.. 0970

Haldiriu r. Met luire 15 M. It. 305. dis­
tinguished: Toogood v. Hind-
marsh. 17 I». It. HO..................iii.. 0070

Hall r. Ih II Ih . 20 t ». It. 123. reversed.
20 O. It. 001 ...............................i.. 2052

Hall v. frontyton (Hint Co.. 9 ( ». It.
228. 12 A. It. 738, affirmed. 13 S.
C. It. 409 .....................................iii.. 5214

Ball v. Ihirf ir. 39 V. C. It. 488. affirm­
ed, 1 A. It. 593 ....................... ii.. 1027

Ball v. Trimant, 25 (). It. 50, reversed,
21 A. It. 002 ..................... i.. 420. 443

Ball v. War trick, 50 L. .1. X. S. C. I».
328. followed ; O'Connor v. (Jem- 
mill. 29 O. It. 47...................... iii.. 0541

Bal-Ban | COLUMN.
Balluyh r. If mini Mutual Fin Ins. Co.,

44 U. C. It. 70. reversed. 5 A. If.
87................................................... ii., 3240

Hallagh_ r. If o y ill Mutual Fin• Ins. ('n.,
5 A. It. 87, specially referred to ; 
Ali-Kay \. Norwich I'nion Ins.
1 21 ( ». It. 251 ......................ii.. 3275

Hahn• r. 'Totnisltiy nf tins field Smith,
17 » ». It. 7»Ml followed; Mi-Kelvin 
v. City of London, 22 O. It. 70.. .

Bank of British Xorth America v. Clark- 
son, 19 C. P. 182. followed; Royal 
Canadian Rank v. Miller. 28 l*.
C. It. 593. 29 V. ('. It. 200___ i.. 035

Hank of British Xorth America v. F.ddtj,
9 I*. It. 408, approved ; Pawson 
v. Merchants Rank of Canada, 11
I*. It. 72 .....................................iii., 0972

Hank nl British Xnrtli Ann rira r. Hilda,
9 P. It. 108, held to he not now 
a pplira hie ; Masse v. Masse. 10 P.
It 57! » reversed 11 P. It. HI . .iii.. 0909 

Hank nl British Xorth America r.
Mat theirs, 8 (Jr. I so. overruled ; 
(Jilhert v. Jarvis. Hi (Jr. 205. .i., 340 

Hank of Hamilton r. Imperial Bank. 31 
O, It. loo. affirmed, 27 A. It. 590

i.. til l. 707
Hank of Minnesota r. Page. II A. It.

347, followed; Stephenson v. Dal­
las. 13 P. It. 450........................ii.. 3043

Bank of Montreal r. Baker, 9 (Jr. 97,
affirmed, ih. 298 ......................... i . 1884

Bank -./ Montreal v, Botrcr, 17 < ». It.
548. affirmed. 18 ( ». It. 220.. .iv.. 7089 

Bank of Montreal v. Ilafftier, 29 (Jr.
319. 2. (». It. 183. lo A. R. 592.
affirmed, ('assois' Dig. 520...........

ii. 3924. 3937
Bank of Montreal r. IJaffiirr. Hi A. It.

592. distinguished : Cole v. Ilall.
13 P. It. 10O.............................. ii.. 3920

Bank of Montreal v. Harrison 4 P.
It. 331. explained; Sinclair v. 
Chisholm. 5 P. It. 270.!.. 070: ii.. 3018 

Bank of Montreal r. Sin my, 12 App.
<’as. 017, followed: Muir v. Car­
ter, Holmes v. Carter. 10 S. C. It.
•473 ................................................ii., 2450

Bank of Montreal r. Sin city, 12 App.
Cas. »il7, followed ; Raphael v.
McFarlane, 18 S. C. It. 183___

ii.. 3101 ; iii., 7090
Bank of A'ova Scotia v. I.a Rocha 9 P.

It. 503. not followed ; Anglo- 
American Casings Co. v. llowlin,
1" l‘. It .................................i.. 109

Bank of Toronto r. t un. <1 c., tie Sir. 
Vierge. 12 S. C. It. 25. referred 
to : La riviere v. Three Rivers 
Seliool Commissioners, 23 S. C.
R. 723 ......................................... iii.. 0800

Bank of ’Toronto v. F.celcs., 10 ('. P.
282. affirmed, 2 E. & A. 53. .. .i.. 487-8 

Bank of ’Toronto v. Hcelcs., 2 E. & A.
53. followed; Mulholhtnd v. Ham­
ilton. 10 (Jr. 45.............................!.. 488

Bam; of 'Toronto r. Fanning, is (Jr. 391. 
followed : Sil vert home v. ( 'amp-
hell. 24 (Jr. 17.............................. !.. 309

Bank of 'Toronto v. Kcilty. 17 P. It. 250. 
followed ; Jones v. Mason. IS P.

, H. ,442 ...>.................................il.. 3053
Bank of ̂ Toronto r. Tam he, 12 App. ('as.

575, followed ; Brewers and Malt­
sters' Association of Ontario v. 
Attorney - (Jenoral for Ontario. 
118971 A. C. 231........................ !.. 1101

CASES AFFIRMED, REVERSED, ETC.
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Ban-Bar 1 COLUMN.
I hi nl; of Toronto v. I.nm be, 11! App. Cas.

575. followed: Fortier v. Lam he.
25 S. (’. It. 422...........................1., 1187

Itnnk of Toronto v. Lnmbe, 12 App. Cas.
575 distinguished : l‘igcon v. lte- 
eorder's Court and City of Mon­
treal. IT S. C. It. 4115. 4 Cart.
442 ...................................................!.. 11*2

Ittinl; of Toronto r. McDougall, 15 C. I*.
175. distinguished ; Freehold Loan 
and Savings Co. v. Hank of
Commerce, 14 U. C. It. 284..........

Bank of ̂ Toronto v. McDougall, 1."» C. I*.
17"». distinguished; <irei>ne ami 
Sons Co. v. Cnstlemnn. 25 O. It.
113 ...................................................1., 803

it a nk »</ Toronto r. A 'won. 13 l'. C. It.
117. reversed, 1 A. It. 340. .. .iii.. 5182

It uni; of Toronto v. Perkins, S S. C. It. 
003. distinguished : Rolland v. 
Caisse d’Kconomie Notre Dame dr
Quebec. 24 S. C. It. 405 ........... i„

Haul; ni I pin r Canadu c. \ unvoeliis 2 
I*. It. .'182. specially referred to; 
Me Vicar v. AleLuughliu, If. 1*. It.
450 .................................................ii„

Itmil.s , . i.oodfdloIf. L. It. 5 Q. 15. 540, 
followed : lugoldsby v. Ingoldshy,
-«» Gr. 131.................................... iv.,

Banque Jacques Cartier c. Banque
iT Bpary ne, 13 App. Cas. 118. fol­
lowed ; Merchants’ Rank of Can­
ada v. Lucas, IS S. C. R. 701.. i„ 

Hm In I * i use, 7 <). It. 448, reversed,
12 A. R. 480..................................i.,

Ilarbir r. Clurl;, 20 U. It. 522. ullirmed,
18 A. It. 435..................................».,

Barber r. McCuaig, 24 A. It. 102 21) S. 
C. R. 120. followed; Forster v. 
Ivey. 32 O. It. 175. .ii.. 4440; iii.. 

Barber v. Morion, 45 U. C. It. 380, re-
verwd, 7 A. it. 114.....................i.,

Barker r. Ilules, 18 Gr. 110. 523. fol­
lowed; Forrester v. Campbell, 20
Ur. 212.......................................... ii..

Barkir r. J urlong, [181>1 | 2 Ch. 172. 
distinguished : .lohnston \. Hen­
derson, 28 U. It. 25 ... .i.. 380-1. 

llurkworth, Bt p., 2 DeU. J. 104. re­
ferred to; The Queen v. Rank of
Montreal, 1 Ex. C. It. 154...........

i.. 013-4.
Burn'il s Bunking Co. v. Bey Holds. 40 

F. C. it. 435, 30 V. C. It. 250. 
in part reversed, 3 A. It. 371, 
but restored in the S. C., Cas-
sels* Dig. 170...............................i.,

Barms r. Bellamy, 41 1". C. It. 30.'!. fol­
lowed: ltoulton v. Rlake. 12 O.
it. 532 ........................................... ii..

Itiirins r. Dominion (Jrange Mutual Fire 
Insurance Association. 25 U. It. 
loo. atlirmed. 22 A. It. 08. .. .ii., 

Burn It. In re, 5 A it. 200. followed ; 
Snarr v. Smith, 45 U. C. R. 150

Barrie. Town of. v. U cay mouth. 15 I*. 
It. 05. followed ; Rarrie Public 
School Hoard v. Town of Rarrie, 
10 I*, it. 33. ,i.. 1020; iii.. 507S. 

Burrit, Township of. v. (allies, 20 C. 1*.
300, niliriued. 21 ( '. 1*. 213....i., 

Barter r. Smith 2 Ex. C. It. 455. fol­
lowed ; Anderson Tire Co. of To­
ronto v. American Dunlop Tire 
Co.. American Dunlop Tire Co. 
v. Anderson Tire Co. of Toronto. 
5 Ex. C. It. 82........................ iii..

025

3010

7513

2200
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4241

5713

715

4482

831

080

1050

3800

3334

7000

0520

1778
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Bar-Bca | COLUMN.
Bartlett v. BickcrsgiH. 1 Cox 15. 4 East 

577 ( n. I, questioned : Kitchen v.
Dolan. 0 O. It. 432............... ii.. 2521

Barton v. London ami \ortli-\Ycstcrn 
It. II . Co., 0 Times L. It. 70, fol­
lowed ; Merchants Rank of Can­
ada v. Lucas. IS S C. it. 701. .L 2200 

Barton v. McMillan, 10 A. It. 002,
affirmed. 20 S. C. E. 404....ii.. 2800 

Barton v. Taylor. 11 A up. Cas. 107. 
distinguished ; Fielding v. Thomas.
[is:Hi I A, C. ouu. 5 Cart. 30S. .i. 1103 

Bartonshill Coal Co. v. /fet'd. 3 Macq.
200. followed ; Cram v. Ryan. 25
U. It. 524 ..................................... ii.. 2796

Bate t\ la mnl inn Pad fie U. II. Co.,
15 A. It 388. 14 O. It. 025. re­
versed. IS S. C. R. 007...............

i.. 003 ; iii., 5S57
Bale v. Canadian Pacific B. II . Co.,

15 A. R. 388, distinguished ; ltob- 
ertson \. Grand Trunk tt. w.
Co.. 24 S C It. till. ,i.. imhi; iii.. 5840

Bates. Be.. |o V. C. It. 284. followed ; 
Regina v. Washington, 40 V. C.
It. 221 ........................................... i.. 012

Bates v. Bley. 1 Ch. D. 173. followed :
Re Curry, Curry v. Curry. 17 R.
It. 370 ......................ii.. 2541 ; iii., 8682

Bathurst Case. The. 4 App. Cas. 250, 
distinguished: Municipality of
I'ictou v. Geldert, 118031 A. C.
624 ................................................ iv.. 7371

Bayky r. (treat Western IL II'. Co., 20 
Ch. D. at p. 453. dictum of 
Bowen, L.J.. referred to; Fitehett
v. Mellow. 20 (). It. 0................. iv., 7407

Baylis. Ife, [1800 ] 2 Ch. 107. followed;
Ite McRrady and O'Connor. 10 1*.
It. 87.................................................iii.. 8670

Beach v. 'Township of Stanstead. Q.
It. 8 Q. R. 270, affirmed. 20 S.
C. It. 730 ......................................ii.. 3001

Beal v. Smith ( Wist minster Case i. L.
It. 4 C. V. 145. followed ; West 
Elgin (1‘rov.i. II. E. C. 223. .iii., 5011 

Beam v. Itemn, 24 U. It. 180, approved; 
McKibbon v. Feegan, 21 A. It.
s7.................................. U., 3414

Beaton v. (Hole Printing Co.. 15 V. R.
473, reversed, 10 1*. It. 281....

i.. 1044; ii.. 2405-0
Beatty v. A eelon, 0 O. It. 385. reversed,

12 a. It. 13 S. I !. R. I i . 1017 
Beatty v. D'Connor, 5 (). It. 731, 737. 

not followed : Re Wilson ami
County of Elgin, 10 I’. It. 150. .

ii.. 3013
Beatty v. Bumble. 21 O. It. 184, dis­

tinguished ; Cordon v. Rumble. 10
A. It. 410....................i.. 2000; ii . 4104

Beaty v. Bryce. 0 1'. It. 320. explained;
Arkell v. Geiger, 0 1‘. It. 523. .ii.. 3523 

Beaty V. Brin,, p R. R. 32u. not l"l- 
lowed ; Christie v. Conway, 0 R.
It. 520 ................................ .. .. .ii., 3523

Beaty v. Gregory. 28 O. It. 00. affirmed.
24 A. It 325.............................. ii.. 4110

Beaty v. Shaw. 13 O. It. 21, affirmed,
14 A. It. 000 ............... ii.. 2732, 3108

B< mu lining r. Winn. L R, Il || L.
233, followed : Raldwin v. King-
stone. 18 A. It. 03......................ii.. 3741

Beaufort v. Ashbiirnham, 13 C. R. N. 
s. 598, 82 L .1. X. S. c. R. 07.
7 L. T. X. S. 710. 11 W R. 207.
0 Jur. 882. followed; (’arty v.
City of London, 13 R. It. 285..

!.. 1354 ; ii.. 2305
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Ben-Ben | VOLUAl.N.
Bean r r. annul Trunk It. H . ( <>., 20 A.

It. 170. 22 O. It. iii 17. reversed; 
Grand Trunk It. W. Co. v.
Beaver. 22 S. C. It. 4!IS............i., !M)4

Beaver r. annul Trunk It. II . Co., 20 
A. It. 470. 22 H. |{. ill,7. reversed;
(iraml Trunk It. W. Co. v. Hea­
ver. 22 S. C. It. 41 is............Hi.. 3801

Beckett r. annul 'Trunk It. IV. Co., S ().
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It. 398 .............................................iii.. 0239
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408. considered; Powell v. To­
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Smart v. Sorenson, 0 (). It. 640

i.. 2130
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Itl'ilr I>“iii. 7 II. & X. 465. followed;
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I*. 162 .......................................... iv..
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man. Ml. It. 28......................... iv..
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loan l‘" ont, I. It. 0 Q. It. Is. dis 
tiuguished: Smith v. Smith. 5 O.
It. 600 ............................................ i.,

Ii,hi,. II r. South pastern It. II. Co.. 
0 ip It. Ii. 424. approved: Krie 
and Niagara It. W. Co. v. Rous-
seau. 17 A. It. 4SI .................. ill.,

Boici '. O'l.oanr. 3 A. It. 167. com­
mented on and followed ; McCul­
lough v. Sykes. 11 IV It 337___

ii.. 4042: iii..
Boire r. IPl.oant . 3 A. It. KI7 Voni-

liielited oil McMahon
ccr. 13 A It. 130. 4642 : iii..
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113 ...........
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tric Light Co.. IS IV It. 285..ii., 2422
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Bolckoir r. Poster. 7 IV It. 388. dis­

tinguished : George T. Smith
Co. v Greey. 11 IV It. 345___ ii.. 2418

Bolckoir v. Foster. 21 (Ir. 333, affirmed.
25 (ir. 476 ................................ iii.. 5148

Bolilrirk v. It nan. 17 A. It. 253. dis­
tinguished : Reg. v. Coshy. 21 O.
o It 328 ..................... S"s

Boley r. Mel.etni, 41 V. C. R. 260, dls- 
tiuguished: Reg. v. Coshv 21 O.
It. 501 ......................ii., 2472 ; iii.. 5324

Bollanilcr r. Pity of Ottawa. 30 ( *. It.
7. affirmed. 27 A. It. 335.........ii.. 4736

Botul r. f online, 15 ( V R. 716. 16 A. It.
308. affirmed. Casseis’ I tig. 511.

Bond r. Toronto It. II". Co., 22 A. It.
78. affirmed : Toronto It. W. Co. 
v. Itond. 21 S C. It. 715 . .ii.. 4101 

Bond r. I n a In it. 37 U. C. It. 360, dis­
tinguished : Petrie v. Hunter,
Guest v. Hunter. 2 IV It. 233.iii.. 571*2 

Bongard v. McMIiirter, 12 U. (V It. 143, 
affirmed : MvWhirter v. 1 tonga rd.
14 U. C. It. 84 .......................... i.. 2053

Bonier v. Pretty, 0 C. IV 273. dissented 
from: Cumberland v. Itidout. 3
IV R. 14 .....................................1., 1388

Bool et V. I In nor. 10 ( J. R. X. S. 70, re­
ferred to : Currie v. I lodgins. 12
U. C. R. 601 .............................. ii.. 4214

Boom Vo. r. Patteruon, 08 V. S. 403.
followed : Re Maepherson and 
City of Toronto, 26 (*. R. 558

i., 00; ii., 4516
Booth i’. Alcock. L. It. 8 Ch. 663, dis­

tinguished : Carter v. (îrasett. 14 
A. It. 685 ....................................ii.. 3043

Booth r, Briscoe, 2 *.*. R. I*. 406. fol- 
lowed; Re Itutterfiehl. 14 IV It.

Booth v. Briscoe, 2 tj. R. I*. 41 Hi, distin­
guished; Mooney v. Joyce . 17 IV
It. 241 ..........................................iii.. 5<Ni4

Borthwick r. Young, 12 A. It. 671. dis­
tinguished: Manors v. Gooder-
hatn. 14 U. It. 451....................iv.. 7287

Boulthcc r. <i:onxki. 28 1 * It. 285. re­
versed. 24 A. It. 502, hut re­
stored in the S. IV. 20 S. C. It.
54......................... i.. 645 875; iii., 5645

Boulton r. •liffrty, 1 E. X A. 111. fol- 
lowed ; liâmes v. Roomer. 16 (ir.
532 .................................................. !.. 1720

Boulton r. Smith. 17 V. ( * It. list. |s
V. (’. It. 458. referred to; Itohl-
rick v. Ryan. 17 A. It 253. .. .i.. 849 

Bonstead mid Warwick Be, 12 t » It.
488. speciallv referred to; I tame
v. Slater. 21 O. It. 875 ...........

r. 1366: iii.. 6659-60 
Boustead and Warwick. It>. 12 ( ». It. at 

p. 401. followed : McIntosh v.
Rogers. 12 P R. 380 ..............iv.. 7176

Bower r. Prate, L. It. 1 (>. It. .321. com­
mented upon : Wheclhonse v. 
Dnrch. 28 c. IV 260 . .i.. 876: ii.. 4172 

Bowes r. Shand. 2 App. Cas. 455. fol­
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R. 313. 16 A. It. 166................ iii.. 6180

Box V. Prorineial Ins. Vo.. 15 (ir. 32,7.
552 reversed Is (Jr. 280... .11., 3329 

Boyd V. Dominion Void storage Co.. 17 
P. It. 545. distinguished : Winte­
mute v. Rrotherhood of Railway 
Trainmen. 10 IV It. 6 . .. .i . ill. 1513 

Boyd v. Bohinson, 20 O. It. 404. ap­
proved : Mewhurn v. Maekelcan,
19 A. It. 720 .. .ii.. 3120; iii.. 5742
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017 ..........................................iv.. 7278
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21 A. It 201 .............................ii.. 2781
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B. II . Co. r. Huffman. 18 A. It.
41.1. :i Hi lined. 10 S. f. It. 22'!. . i., 851 
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O A It .10.1................................. i.. 408
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it. 200................................ i i no. 1007
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O. It. 012 ...................................ii.. 2020
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affirmed. 21 A It. ill...............ii., 4470
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distinguished : Thomson v. Hug-
vins. 22 A. It. 101 .............i.. 0,88. 025
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distinguished : Smith v. Aneasler 
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12 A. It. 1.13 ................................i.. 1006
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V. It. 0.17 ................................... iii.. 0081

Brians r. ihand Trunk B. II’. Co.. 21 
1 f. It. 510. approved and fol­
lowed: 1 ooinlies v. The Queen, I 
I a. f. It. 221. 20 S. f. it. 12. .

1.. Otll; iii.. 5850
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' a 11 2 fh. fh. 150........................i.. 58
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v. Taylor, 24 U. It. 280, distin­
guished : Trust and Loan Co. v. 
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It. 372. approved and followed ; 
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I tank. 13 U. It. 000. 1.1 A. It.
100...................... !.. 491, 1110; iii.. 0725

Broderiek v. Broalch, 12 V. It. 501, 
distinguished ; Mellroy v. Mell-
my. Il V. It. 201 ................... ill.. 0978

Broderiel. r. Broalch, 12 V. It. 501. not 
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1*. It. 34 ...................................iii.. 0979
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plied and followed ; Light v. Haw­
ley. 29 U. It. 25............................i., 807
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Ur. 47<! ......................................iii., 5088
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Squire. 19 V. It. 237 ............... i., 1330
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27 S. C. It. 495 ..........................ii., 4011
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15 A. It. 750 ................................ i., 773
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ii . 4213 : iii.. «IUS3, 
Hrowii r. McLean, is <>. It. 533. dis 

« iiiguished : McLeod v. Wildland.
O It. II- . .11 . 4481:
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Hi ’icnln r. Campbell, û App. Cas. 1)35, 
distinttuished : Cameron v. Cam­
eron. 11(1. It. 501 .................... iv..

Unismls. I illaijc of. v. Ronald, 4 O. it.
1. affirmed. II A. It. ($05.........ii..

Brpant r. Jlill, 33 IT. ('. It. I Hi, followed ; 
Cotter v. Sutherland, Stevens v. 
.1 aci|ues, is C. I*. 357.i.. 303 ; iii., 

Bucclcuch. Duke of. v. Metropolitan 
Hoard of IVorfte, L. It. 5 Eo. 331. 
L. It. 5 11. L. 418, referred to; 
I’.iradis v. The Queen, 1 Ex. IT.
It. llll ......................................... i.,

Buccleueh. Duke of. r. Metropolitan 
Hoard of Works. 1,. H. 5 11. L. 
418, referred to; Straits of ('un­
seat! Marine It. W. Co. v. The
Oueen. 3 Ex. C. It. 113........... i.,

Huchanan r. Hrookc, 34 (Jr. 585. over­
ruled : Kisken v. Brooke, I A. H.
S .........'.....................ii.. 35!HI; iv.,

Hucklund r. Hose, 7 (Jr. 440, followed ; 
Campbell v. Chapman, 3(i (Jr.
210..................................................ii..

Building ami Loan Association v. Me- 
H'ir.ii. 3s (i. It. 31(1, aliinned,
31 A. H. 599................. ii..

Hull v. Aorth British ('unadian Invest­
ment Co.. 14 O. H. 333, affirmed.
15 A. It. 431 ...............................ii..

Hull r, Xortli British Canadian Invest­
ment Co., 15 A. It. 431. affirmed ; 
imperial Fire • Insurance Co. v.
Bull. 18 S. C. It. 007................ li..

Iiullen v. Miiodie. 13 C. 1‘. 120, affirmed ; 
Ponton v. Bullen. 3 E. A; A. 37!»

HuIh n r. Moodie. 13 C. P. 137, fol­
lowed: Switzer v. Brown. 30 C. 
P. 103............................................U..
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7251

4528
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7008

2013

4330

3340

0038

3070

Bul-Bur] COLUMN.
Bullen r. Hen wick, S (Jr. 342, reversed.

0 (Jr. 202 ...................................ii.. 4301
Bullock r. Downes. '.I II. L. C. I. re­

ferred to; In re Ferguson. Ben­
nett v. Coatsworth, 21 A. It. 01

iv.. 7083
Bullock v. Downis. !l If. L. C. 1, fol­

lowed: Brahant v. Uilonde, 2«1 O.
It. 370 .........................................i'.. 7684

Hulmer v. The Queen. 3 Ex. C. It. 184. 
reversed in part and affirmed in
part. 23 S. C. It. 488............... i., 1770-1

Hunker v. I'.mman//, 28 C. P. 138, di<- 
tinguisned ; Loucks v. McSloy, 20
C. P. 54.......................................i.. 840

Bunnell v. Ourdou. 20 ( ». It. 281, fol­
lowed : Thomson v. Cushing. 30
U. It. 123 ........................ii.. 25!» 1. 3015

Hunting v. Marriott. 1!» Beav. 103, fol­
lowed ; Ostrom v. Alford. 21 ( ».
K. 305 ......................................... iv., 7522

Burgess v. Itank of Montreal. 41 U. (’.
It. 212. affirmed. 3 A. It. 00-----i., 325

Burgess r. In. L. It. 13 Kip. 45(1. re­
ferred to: The Queen \. Pringle.
32 U. C. It. 31 IH..........................iii., 5727

Burgess v. Tulip. 24 C. I*. 54!», distin­
guished; .loues v. Paxton, 1!» A.
H. 103 ............................................».. 2080

Burgess v. 11 ickham, 3 B <V S. 000. 
referred to and distinguished ;
Coons v. .Etna ins. Co.. 1!» C. P.
235 .................................................ii.. 3462

Burland v. Moffatt. 11 S. C. It. 70, over­
ruled ; i’orieous v. Iteynor, 13
App. Cas. 12(1 ...........................iii.. 7132

Burlep, In re. 1 C. L. .1. 31. approved ;
In re Lazier, 2(1 A. It. 200 . .i., 1000

Burnham v. Dennistoun, 11 ( Jr. 490.
affirmed. 12 (Jr. 135.... 7266

Burnham v. Ramsey, 32 U. C it. 49.
distinguished ; Lapointe v. La
Hen r. IV Ü. 0. It. 1'. 1840

Burnham v. W addell, 28 C. P. 203.
affirmed. 3 A. H. 2S8 ............... i . 2001

Burns v. Davidson, 21 O. It. 547. ap­
proved ; Purdom v. Pavey, 20 S.
C. it. 412............. ii.. 2833. 3010. 4338

Burns v. Markup, 10 (). It. 107. fol­
lowed ; Mcltoberts v. Steinoff. 11
U. it. 300 .................................. i.. 400

Burr v. II ilson. 13 II. C. It. 478, re­
viewed ; Wiley v. Smith, 1 A. It.
17!)............................................... iii.. 0241

Burris r. Ithind, 30 X. S. Hep. 405,
affirmed, 20 s. c. it. 108...........

i.. 2143; ii.. 2002
Burritt r. Marlborough. 2!» V. C. It.

11!». approved ; 1 teenier v. Vil­
lage of (irimsh.v, 13 A. It. 225

ii . 2172; iv.. 7410
Burroughs v. The Queen. 2 Ex. C. H.

203. affirmed, 20 S. C. It. 420___
i., 1758 !) ; ii.. 3551

Burrowrs v. Cairns. 2 U. C. It. 228. 
followed : Kaafz v. White. 1!) C.
P. 30.............................................ii.. 3810

Burrows v. Walls. 5 I »«•<!. M. & (J. 233. 
distinguished : He Crowter, Crow- 
ter v. Ilinman. 10 (>. It. 1511. .ii., 2725 

Bursill v. Tanner, 13 (j. B. 1». 001, fol­
lowed; Cameron v. Rutherford, 10
P. H. 620 .................................... ii.. 3649

Burton v. Core District Mutual Ins. Co..
12 (Jr. 150. 14 V. (\ It 342. com­
mented upon and distinguished :
Smith v. Niagara District Mutual 
Ins. Co.. 38 U. C. It. 570___ ii.. 3250
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Bus-Cam | COLUMN. Cam-Can] COLUMN.
Hush. Ife, 14 A. 1$. 73. followed: l*e|- Campbell r. firent Western If. 11". Co.,

lowes v. The Queen, 2 F.\. It. 13 I". ( It. 1U8, observed upon
428 ................................................. i , 71 and distinguished : lliml v. lirtind

llush i. 'Trowbridge W aterworks Co., Trunk It. \V. Co., 15 A. It. 58.
I.. It. Hi ('ll. 159, considered dis- ill.. 5899
l invuislied, and not followed : < ill- Campbell v. Il ulula ml 7 Ch. I*. 100.
dersleeve v. Cowan, 25 (Jr. 100 followed: Scarlett v. Birney. 15

1, 1529 I'. It. 283 ...................................ii., 4319
Huiler r. Ihnitir. 7 II. & X. H2(5. coni- Campbell r. Ilolpluail, 7 ('ll. I >. Kid.

indited upon; Wlieelliouse \. followed ; independent Order of
March. 28 (’. I\ 2d9..l.. 87d: il. 4172 Foresters v. l'egg, 19 I*. It. 251.

Huiler r. Statularil Hire Ins. Co.. 2d Or. il, 4322
Jill, affirmed. I A. It. 391 ........... Campbell r. Kingston ami Hath If on it

il. 3215. 3320. 3328. 3353 Co., 18 A. It. 280, affirmed, 20
Cwsar r. Cartwright. 12 V. ('. It. 341, S. ('. It. 005  iv.. 7474

commented on ; Mc( Jill v. License Campbell r. McDougall. 2d (Jr. 280,
Commissioners of Itrantford. 21 affirmed in part, 5 A. It. 503..
O. It. 005.....................................ii.. 3550 ii.. 4483-4

Cain r. ■Iiinkin. 0 ( ». It. 532, nflirmed, Campbell r. McDougall, 5 A. It. 50.3.
1.3 A. It. 525 ............................. 1. 1847 affirmed : .McDougall v. Camp-

Caleutt r. If ut ta ii. 1.3 V. ('. It. 220. hell. 0 S. C. It. 502............... ii.. 4483-4
commented upon: Brown v. Vax- Campbell r. 1/ el i r< gar, 29 X. I». ltep.
ton. 19 V. C. It. 420.................. 1. 393 044. not followed; I'rereton v.

Caldwell. Ife. 5 V. It. 217. followed; Canadian I'acilic It. W. Co.. 29
lte (iarlmtt. 21 (>. It. 105. .i.. 1001-2 « ». It. 57...........il. 3(»l 1 ; iii.. 5012. 0015

Caldwell r. McLaren, S S. C. It. 435, re- Campbell v. Morrison. 24 A. It. 224.
versed. 9 App. Cas. 392........... ix.. 7311 affirmed ■ .Maloney \. Campbell,

Caldwell v. McLaren 9 App. ('as. 352, -8 S. (’. It. 228....ii., .",125; iii. 5700
followed: Mackey v. Sherman. 8 Campbill v. Xational Life Assurance
O. It. 28............... iv.. 7311 Co. of lin I ailed States, 34 U. C.

Caledonia School Trusta s r. I'arrelI, 27 It. 35, followed ; Fraser v. lMnenix
I ". < '. It. 321, commented upon : Mutual Life Ins. Co., 30 F. V. It.
Oliver v. Ingersoll School Trus- 422 ................................................. ii., 3399
tees. 29 V. C. It. 109...............iii.. 0289 Campbell r. Uoliinson, 27 (Jr. 034. fol-

Callow r. Lawrence, .3 M. & S. 95. fol- lowed; ( "hainherlain v. So va is.
lowed : Black v. Strickland, 3 O. 28 (Jr. 4(»4 ................................. ii., 4385
It. 217 ............................................1. 705 Campbell r. Itovhe, McKinnon v.

Calvert r. tSodfreu. 0 Beav. 97. consul- Itorlie, 18 A. It. 040, overruled;
ered and distinguished ; Blean v. Campbell v. Patterson, Mader v.
Blean. 10 ( ». Ii. 093 ................il. 3157 McKinnon, 21 S. C. It. 015.... I. 400

Cameron r. Hick ford. 11 A. It. 52. re- Canada Atlantic If. If. Co. v. City of
versed hy Judicial Committee (un- Ottawa, 8 0 It. 183. 201. affirm-
reportedi ......................................... ed. 12 A. It. 234 ....................iii., 5815

1. 37: ii.. 2387. 2454 : iii.. 518.8 Canada \tlantie If. It. Co. r. city of 
Cameron r. Il/ndl,uni. !» (Jr. 07. fol- Ottawa. 8 ( ». It. 201. 12 A. It.

lowed: Ciblions v. Cozens. 29 ( ». 234. followed; Canada Atlantic
It. 350 ..........................................iv.. 9219 It. W. Co. v. Township of Cam-

Camcron v. Campbell. 27 (Jr. 307, bridge. 11 (». It. 392.................iii.. 5822
affirmed. 7 A. It. .".01....................ii.. 403!» Canada Atlantic If. It . Co. v. City of

Cameron t. Cusack. Is ( ». It. 520, re- Ottawa, 12 A. It. 2.34, 12 S. C.
versed. 17 A. It. 489 ................... 1. 431 It. 305, followed; Canada Atlan-

Canu ron r. I\err. 7 P. It. 205. reversed, tie It. \V. Co. v. Township of
.3 A. It. 30 ................................... L 030 Cambridge. 14 A. It. 299. 15 S.

Cameron v. Todd. 22 V. C. It. 390. f. Ii. 219 ........... ii.. 450.3-4; iii., 5809
affirmed, 2 F A A. 134........... ii.. .3772 Canada Atlantic It. II. Co. v. Moxley,

Cameron r. W ail. 27 C. V. 475. affirm- 15 S. C. Ii. I 15. discussed : Leitch
ed.. 3 A. It. 175. ('assois' Dig. 332 v. (Jrand Trunk It. W. Co., 1.3 P.

iv.. 7422 R. 309 ....................................... ii.. 2413-4
Cameron v. Wait. 3 A. It. 175. explain- Canada Atlantic It. II . Co. r. Township

ed : Boomer v. Village of (trims- of lam bridge. 11 (». it, .392. re-
b.v. 13 A. It. 225. . .ii.. 2472: iv.. 7110 verseil. II A. It. 299, 15 S. C.

Cameron v. Wellington, drey, and Hruec |{. 219...................... ii.. 4.304 ; iii.. 5809
If. It i_" . 27 (Jr. 95, reversed 28 Canada Central It. If. Co. v. Murray, 7
(Jr. 327 ....................................... iii.. 5902 A. It. 040. affirmed, 8 S. ('. It.

Cameron v. II igh. 21 (Jr. 8. approved: 313 ................................................... j., 1025
Young v. Midland It W. Co., 19 Canada Central It. If. Co. v. Tin (/men.
A. It. 205. 22 S. C. It. Km..........  20 (Jr. 27.3. referred to ; Peterson

iii.. 5959; iii.. oooo v. The Queen. 2 Ex. It. 07.1. 1729
Campbill r. Counties of York anil Heel. Canada Co. r. W eir, 7 C. P. 342,

20 1 . ('. It. ($35, affirmed. 27 I". followed : Me(Joe v. McLaughlin,
C. It. 1.38 ................................... iii.. 0110 23 U. ('. It. 90..............................1. 2191

Campbell r. Ilavidson, 19 V. c It. 222. Canada Cotton Co. v. Hanna lee, 13 P. It.
followed ; Sea brook v. Young. II 308. followed : Boswell v. Piper,
A. It. 97 .......................................i.. 1474 17 P. It. 257 ................»., 3.51 : ii.. 2835

Campbell r. I '< unisson. 4 C V. 411. fol- Canada Cotrou Co. v. Harmalee, 13 P.
lowed: 11 til ton v. Trotter. 10 C. R. 308. followed: Parker v.
I* •307 ............................................ii.. 3111 Odette, 10 P. It. 09  !.. 351

Campbell r. I'ergusson, 4 C. P. 111. fol- Canada I'ire and Marine Ins. Co. v.
lowed; Morton v. Lewis. 10C, P. Wi stern Assurance Co., 20 (Jr.
485 .................................................. ii., 3111 204. affirmed, 3 A. It. 244....ii., 3442
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Cae-CliH | COLUMN.
Cantor r. Toirnship of I xbrielge. 30 U.

< ‘. lî. 113, referred to; It ice v.
Town of Whitby, 25 A. It. 101.

Castor v. 'J'otniship of I xbrielge, 30 V.
C. It. nt i>. 125, considered ;
11'X'-il \. Windham, 21 A. It.
341.................................................... iv.. 7450

Cavanagh r. rail:, 23 A. It. 715. ap­
plied: Watson v. Owen Sound 
I'orlland Veinent Co., 27 A. It.
828 .. 1188 

Cave v. t 'a ir, 11 W. It. 350. 3 It. 401, 
distinguished : Kmytlie v. Alan in.
IS I». It. 227 ................................. iii.. 5308

Carcml’ < '• / nisi-. /,'<■. It; t h. | ». 1*711. 
followed ; .lolmslon v. Town of
I'etmlia. IT I' It. 332............i.. 1514 5

Central liant: of Canada, la re. 24 A. It.
IT'». L'S S V. |; 102. followed ;
8. V.. 30 O. It. 320 ................ iii.. 5248

finirai Itaal, o\ l ana,la. In r<‘ liai ms's 
Case, Hi < ). It. 203, alii lined. Id
A. :t. 23T ........................................ i.. 1058

Central Haul: 0/ ( amnia, la re, lloga- 
boom'n fast, 21 A. It. 47U, atlirm- 
ed ; I logalioom v. Iteceivcr-tJeueral
of Canada. 28 S. C. It. 102___

!.. 1112; iii.. d()d5
Central Haul: of Camilla v. Osborne 12 

I*. It. ldt•. followed ; Odell v.
Hemictt. 13 I*. It. 10 ........... iii.. 5301

Centre Wellington Case, 44 V. V. It.
132. distinguished ; Ite Siinmons 
and Ilaiton. 12 (1. It. 505 . .. .iii., 5045 

Centre Wellington Cast, 44 I". V. It.
132. considered ; McLeod v. Noble.
24 A. It. 450 ............ii.. 3100; iii.. 4002

Ccrri r. Ancient Order of Foresters, 2*
O. It. 111. reversed. 25 A. It.
22 .........................................................ii. 3425

Ccrri r._ Ancient Order of Foresters,
25 A. It. 22. followed : Mason v.
.Massachusetts Menelit Life Asso- 
ciution. Allen’s Case, U'Pea's 
Case. 30 O. It. 710...................... ii.. 3431

Chadocl: r. Cmrleg. 3 Cro. Jac. 005. dis­
tinguished ; Van Tassel v. Fred­
erick. 2T 11. It. did..................... iv.. 7d77

( huff eg. In re, 30 V. V. It 01. distin­
guished : In re Wilson. Carter \.
WoodruIT. 3 A. It. 151 ................ i„ 503

Chugnon 1. A orinand. Id S. 1 '. It. ddl. 
referred to; La rivière v. Three 
Itivers School Coininissiouers, 23
S. V. It. 723 ..................................iii.. 0800

Chalmers r. I ietors, is !.. T. X. S.
481. followed : Moyle v. Kd-
niuiids, 21 < 1. It. I TO ............iii.. 5000

Cliennbi rlnin r. Turner, 31 C. I*. Ido. 
followed; Carson v. Veitch. 0 11.
It. 700 ...............................................ii.. 3S50

Chamberlain r. Turner, 31 t ’. I*. 4dll. 
considered; ttoldie v. .lohns. Id A.
It. 120 .................................................i.. 202

Chamberlain s W harf. Limited, v. Smith,
110001 2 ('ll. 005. considered; 
Parker \. Toronto Musical Pro­
tective Association. 32 (>. It. 305.

i.. 1U20; iii.. 0890
( ham In 1 la ml r. Fortier. 23 S. C. It.

.'171, distinguished; Cully \. Fer-
dais. 30 S. C. It. 330 ............iii.. 0807

Chambcilnnd r. Forth r. 23 S. V. It.
371. approved : Met Joey v. Leainy,
27 S. V. Ii. mil.............................iii., (ISO!)

Chambers, IL, 31 Iteav. 17T. consider­
ed: In in* Spencer and Mel toiiald,
10 (ir. 407 ..................................... iii.. 0508

Clia-Chl I COLUMN.
Chambers v. Ilollar 20 V. C. It. 500. 

distinguished ; Chambers v. Un­
ger. 25 C. P. 180..........................i.. 220»»

Chambers r. Kitchen, 10 P. It. 210,
allinned. IT P. It. 3...................iii.. 031 is

chambers r. Kitchen. 10 P. It. 210. re­
ferred to; Murray v. Wurtele. 10
P. It. 2ss .................i., 1307 : iii.. 0312

Chambliss. IL . 12 P. It. U40. distinguish­
ed ; Moir v. Wilson, 13 P. It. 33

ii.. 2000 ; iii.. 0834
Cham poux v. I.a pier re Vassels" Dig. 2nd 

ed.. 420. discussed and distin­
guished : King \. Dupuis. 2,v> S.
C. It. 388 ....................................iii.. 0700

Chantier r. I nee, 7 Or, 432, observed 
upon ; ( tumble v. < iummersnu. 0
<»r. 103 ..................... i„ 2130 : iii.. 0078

Chapel House CoUierg Co., In re. 24 
Ch. D. 250. distinguished ; In re 
(ieorgian Hay Ship Canal and 
Power Aqueduct Co.. 20 O. It. 35s

Chapman v. A'cicell, 11 P. It. 208. fol­
lowed: Mitchell v. Lister. 21 (>.
It. 318 ............................................... i.. 1301

Chapman v. Hand, 11 S. C. It. 312. fol­
lowed ; Ite Canada Temperance
Act. 12 A. It. 077 ......................ii.. 4120

Chaput v. Hubert. 14 A. It. 354, at pp.
301. 302. specially referred to : 
Heaton v. MeKellnr. 13 P. It.
81 ...................................................... iii.. 5390

Charlcbois r. In lap. 20 S. C. It. 221. 
varied ; Créât North-West Central 
It. W. Co. v. Charlcbois, 118001
A. C. Ill .....................................iii.. 0008

Charles. He. 4 Cli. Ch. 10. conuni*nied 
upon ; McIntosh v. Rogers. 12 P.
It. 380 ......................................... iv.. 7170

Charles, IL. Fulton r. W hatmough, 1 O.
It. 302. reversed. 10 A. It. 281..

Chartcris, He. 25 (ir. 370. commented 
on; Vharteris v. Chartcris, 10 O.
It. 738 ......................................... iii.. 7082

Chatham. Township of. v. 'Township of 
Hour, 5 0. It. 325. 11 A. It. 218. 
atlirmeil. 12 S. C. It. 321.. ii.. 4505 

Chatillon v. Canadian Mutual Fire Ins.
27 C. P. too

(iniham v. Ontario Mutual Ins.
1 .... 14 0. It. 358..........................ii.. 3311

Chatillon v. Canadian Mutual Fire Ins.
Co.. 27 C. P. 450, considered ami 
commented on : Kniseley v. 
Pritish America A-see. Co.. 32 O.
It. 370 ............................................. ii.. 3205

CIt err g r. Thompson. L. It. T O. It. 573.
followed : McGiverin v. .la...... 83
V. C. It. 203 ..................................iii.. 5447

Cheng 1. Thompson. |.. It. 7 1 J. It. 573, 
followed : OlTord v. Press.. Hi P.
It. 332 ..........................i.. 1270; iii.. 5014

Chevalier v. Curillicr. 4 S. C. It. 005. 
followed : Shields v. Peak. 8 S. C.
It. 570 ............................................. iii., 0790

Chief Superintendent of F.dueation v. 
Farrell. 21 1. C. It. 111. follow­
ed : Coleman v. Kerr. 27 U. C. It.

Chisholm. IL . 17 (Ir. 103, aliirnied ;
Chisholm v. Finery. 18 ( Jr. 407.iv. 7078 

Chisholm r. Morse, 11 C. P. 589, dis­
tinguished : Sorenson v. Smart, 5
O. It. 078 ..................................... i., 2275

Chisholm amt 'Town of (Jahrille, In re,
0 (). It. 274, reversed. 12 A. It.____
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Clir-ClAj COLUMN.
i i listir ami Toronto ./unction, In re, 24 

O. li. 443. affirmed, 22 A. It.
21. 2.» S. ('. It. 551................. ii.. 4523

Church v. Abell, 20 C. I*. 338. reversed.
1 S. ('. It. 442___ iii., (1213; lv., 7284

City of Ottawa, 2.'» O. It.
2!is. affirmed, 22 A. It. 348. .iii.. 4794 

church v. Teuton, 28 C. I’, at p. 401, 
doubted ; Deverill v. Coe, 11 O. It.

827

330

281

a. h /’< iitou, 2S «p. at ii. 404, ap­
proved of; Itolio va II v. I logon, 15 
X. It. 432 .

! < ton, 28 i P. 884, I \.
It. I.V.i. S. C. It. 230, referred to 
ami followed ; Totten v. Truax,
111 (». It. 400 ................................i.,

Churchill . Crease. 5 Ring. iso. follow-
• The (/net'll v. The I tea trice,

Kx. C. It. 0 ............................ ii.. 2807
Churchill v. McKay, In re The 

■i,no lac.” 3 Kx. C. It. 33, 
affirmed, 20 S. O. It. 472. .. .iii., 5000 

' iti.'ii'' In*. Co. v. I‘aison*. 7 App.
('as. 0(1, distinguished : Attorne.v- 
i ienernl for hntario v. Attorney-
• H'iierul for the Dominion, 11800J
A. C. 348 ................................ i., 1105

1 '/ Ins. Co. v. Parsons. 7 App.
('a-. 0(5. approved and distinguish­
ed ; hobie v. Temporalities Hoard,
. Xpp. ('as. I.3U. 1 Cart. 351..i..

' ■ Ins. Co. r. Parsons, 7 App.
Cas. '.Ml. followed ; Findley v.
I'ii" Ins. Co. of North America.
25 (*. It. 515............................ii.. 3250-1

■ In*. Co. v. Parsons, (juccn 
In*. Co. v. Parsons, 7 App. Cas.

'■ "' commented on; Coring v. Ix>n- 
di.n Mutual Fire Ins. Co.. Il ( i.
It. 82 ..........................1., 115"

' A Cc nl; r. Harrow, 5 App. Cas. (104, 
referred to; I’aradis v. The
Queen, 1 Kx. C. It. 101...............

i.. 1705; iii.. 0703 
• ilasiiow Hank. IT. 14 Ch. I».

•128. not followed : He honiinion
I "id Storage Co., Lowrev’s ( "ase.
is p. |{. t;s...........ii.. 2008; iii., 5504

' l.oinlon Tire Ins. Co. r. Smith,
II u It. 38. 14 A. It. 328. affirm

• I. 15 S. C. It. 00..................... ii.. 3301
' I.state. In re, 20 i'll. D. 0147.

f"!lowed : Spence v. Grand Trunk 
H. W. Co.. 17 V. It. 172. .i.. 50. 1510 

1 laiihain v. Langton. 34 L. J. Q. It. 40. 
distinguished : Coons v. .Etna

, li.;:

Ins. Co.. 10 C. P. 235___ 3402
- I Ih*. 0 P. It. 115, not 

ed ; Itohlin v. Greely. 7 P. It!’l1l20
5547

anil Township of Ilowaril.
Il u. It. 508, affirmed. 10 a!
It. 72.................................... 4003
anil Toirnshiii of Ilowaril. In re.
10 A. It. 72. followed ; (

• ration Life Association v.
shiii of Howard. 25 U. It. 107. .

ii.. 4217-8. 4003
1 h v. Harbcr, IT. 25 O. It. 25.3, re­

versed. 20 O. It. 47................... i., 2052
r. Harbcr. lie. 20 (>. It. 47, fol- 
lowed. but doubted : lie McDonald
V. Dowdall, 28 <). It. 212...........i.. 2051

' r. Hcllamjl. 30 O. It. 532, re­
versed. 27 A. It. 435...................

ii., 2723. 4040; iii., 0025

Cla-Cla] COLUMN.
(lurk v. Cullen, 0 Q. 15. D. 355, follow­

ed; Itay v. Ishister. 22 A. It. 12.

Clark v. Harvey. 10 O. It. 151), con­
sidered ; Harry v. Anderson, IS
A. It. 247 ..................................... ii.. 4472

Clark v. McDonnell, 20 II. It. 504, not 
followed ; Kent v. Kent. 20 (). It.
445. 10 A. It. 352........... ii., 3041, 3088

Clark v. Molyncui. 3 Q. It. 1». 235, 
followed; Todd v. Dun, 15 A. It.
85. . .

Clark r. Ilosc. 20 U. C. It. 108. reversed.
Hi. 302 ....................................... iii.. 0182

Clark v. St. Catharines. 10 V. It. 205, 
distinguished ; Clarke \. llama 
Timber Transport Co.. 10 P. It.
384 ..................................................!.. 1424

Clurk r. SI. Catharines, 10 1*. It. 205, 
distinguished; McAllister v.
O'Meara, i: l'. B. MU .L, 1424 

Clark v. Sli reason. 22 V. C. It. 575. 
referred to; S. ('., 21 V. C. It. 200

1.. 2100-7 ; ii.. 2350
Clark r. I irgo. 17 1*. It. 2«K), followed ;

Zn vitz \. Dodge. 17 1’. It. 205. .i.. 1332 
Chirki. IT , 0 I*. U. 107. distinguished ;

Millar \. Cline. 12 1*. It 155. . .
iii., 0549

Clarke ami Holmes. Itc, 15 V. It. 200, 
affirmed. 10 1’. It. 04...................

1., 1380 ; iii., 0500
Clarke ami I nion Tin Ins. Co., I‘e, 10 

O. It. 480. 13 A. It. 208. re­
versed; Slmolbrvd v. I nion l’ire
Ins. Co., 14 S. C. It. 024___

i,. 1104. 1110
Clarke ami I nion Tire Ins. Co., He, 10 

U. It. 480, 14 O. It. 018, 10 A. It.
im. a (firmed ; si.... ibred \.
Clarke. 17 S. C. It. 205. I Curt.
450 ................................................. i., 1138

Clarke v. Hucliunan. 25 Gr. 550, re­
ferred to; He Morion, 7 U. It. 50

!.. 343
Clarke r. Creighton, 14 l\ It. 34, re­

versed. ih. 100...........L 1380; iii.. 0503
Clarke r. Held, 27 U. R. 018. disap­

proved ; Langley v. Meir, 25 A.
R. 372 .........................................i.. 450-1

Clarke v. Smith, 2 II. & N. 753, follow­
ed ; llutlmunce v. Township of
Raleigh. 17 I*. It. 458 ...................

ii., 4045 ; iii.. 5072. 5010 
Clarke v. The (Juccn, 1 Kx. C. It. 182. re­

ferred to; Peterson v. The Queen,
2 Kx. C. It. 07............................i.. 1720

Clarke v. Town of Palmerston, 0 (). R.
010. distinguished : Rogart v. 
Township of King, 32 U. It. 135.

i . 203 4
Clarke r. II /life, 2S C. P, 203. affirmed;

ih. 3.08 ii.. 3 S. C. It. 300. . . .iii.. 0850 
Clarkson v. McMaster. 22 A. It. 138.

reversed. 25 S. C. It. 90. .i„ 417. 845 
Clarkson v. McMaster, 25 S. C. It. 00. 

commented on; Heaton v. Flood.
20 u It. 87.................................. |. s_'s

C lax ton v. Shihlcu, 0 O. R. 451, re­
versed. 10 O. It. 205 ............... i„ 324

Clawton r. Shihleg. 10 U. It. 205. dis­
sented from : Donovan v. llogan.
15 A. It. 432 .............................. i.. 330-1

Clayton v. McConnell. 14 (). It. 008. re­
versed, 15 A. It. 500 ............... Iv., 7788
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Cle-Cof | COLUMN.
Clegg r. dm ml Trunk If. 11". Co., 10 O.

It. at p. 713. followed; Rarlietitt 
v. Si. <'ntImriiics and Niagara 
< "entrai It. W. ( 'o., 15 U. It. 580.

111., 0014
Clcmlcnan r. Illntclifont, 15 O. It. 285, 

followed : Warren v. Van Nor­
man. 2!» O. It. 50S.................. iv.. 7500

Cline r. Mount ainvieto Cheese Factorn.
20 (ir. 227. approved of and fol­
lowed ; <'nihhert v. Commercial 
Travellers' Associât ion of Canada.
24 Ur. 531 ...................................iii.. 5080

<1 is.sol (I r. ilach ell, 25 1". i R. 80.
a dinned. 20 l". C. It. 122 ............

i.. 1701 ; iii,. 7027
diode v. Un id c I/. 12 M. & W. 51, referred 

to ; The t.tui'en v. Hank of Mon­
treal. 1 i:.\. C. It. 151. . .i.. 013-4. 080 

( louse I". Canada Southern It. 11. Co., 4 
• ►. It. 28. varied. II A. It. 287; 
reversed : Canada Southern It.
W. Co. v. Clouse. 13 S. C. It.
139 ................................................... iii., 5903

Clouse v. Canada Southern It. 11", Co.,
4 U. It 28. II A. It. 287. 13 S.
C. It. 109. distiiik'iiished: Wells 
v. Northern It. W. Co.. 14 (>. It.
594 ...............................iii., 5908 ; iv.. 7500

Clous< r. Coleman. 10 V. It. 491. leave 
to appeal refused, 10 1*. It. 541

11.. 2420
Cloues v. Jlilliard. 4 (’ll. D. 415. follow­

ed ; McCleiiaghan v. < Irev, 4 O.
I! 838 ............................. ......... !.. 051

Coatsicorth r. ( arson, 21 (>. It. 185, 
overruled; In re Ferguson, lien- 
nett v. Contsworth. 21 A. It. 01.

iv., 7083
Coatsicorth v. Carson, 24 O. It. 185. fol­

lowed; Stc/ilnns v. Heatty, 27 ti­
lt. 75 ...............................................iv., 7082

Cobban v. Canadian Pacific It. II . Co.,
20 (>. It. 732. affirmed. 23 A.
It. 115.............. i„ 899 ; iii., 4782. 4825

Cohbctt r. Warner. L. It. 2 Q. IS. 108. 
followed ; (iniml .Junction R. W.
Co. v. Count v of Vcterhoroiigii. 10 
T. It. 107 ................................... iii.. 5000

Cobourg loan Trust Commissioners, In 
re. 22 (ir. 377. followed: lie 
Toronto I larhour Commissioners,
28 (Sr. 195. 1 Cart. 825...................

i . 1170: iii.. 7109
Cochrane r. Hamilton Provident Loan

Society. 15 11. It. 12s. ifollowed :
Rail ' < at heart. I*> < V 1 2207

Cochram r. If a mill. 27 V . It. 770. 19
1. T. V S. 7||. followed : John-
ston v. Henderson, 28 < i. It 25. .

1 . 3.89 1. 831
Cochrane Manulncturina Co. r

11 1 ’ Ii. 351. followed
house v. McVeigh. 12 IV

i.. 229 1101 ; iii..
Cockburn r. Im/nrial l.umlnr Co., 20

A. It. 19. reversed. 30 s C. R.
8(1 ........... i.. 109: iii. 0 s71 : iv. 7311

Cockburn v. Sulrester, 27 C. 1
versed. 1 V It. 171... 7278

Cockcnovr r. Bullock. 12 ( ". 1*. 138.
doithted 1 n re Kenned.'. Wigle
v. Kennedy. 20 (ir. 33 .................

i.. 1519; iv.. 7229
Cockin'/ r. Ward. 1 C. 1*,. 858. dislin 

guished ; Sparling v. Savage, 25
l*. C. It. 259............i.. 2252: ii,. 2553

Coffey r. Scaur. 25 O. It. 22. nllirmed.
22 A. It. 209 ................................... i., 191

Cof-Com | COLUMN.
Coffey i Sea no. 22 A. It 209. referred 

to : MeVeain v. Itidler. 17 1‘. It.
353 ......................................................!.. 209

Coffey r. Scam. 22 A. It. 209. per llag- 
arl.v. C.J.O.. and Osler. J.A., dis­
cerned from : per llurton and 
Maclennan. .1.1.A.. followed ;
I‘hair v. 1‘liair. 19 1*. It. 07. .. .i.. 1*7

Coffin r. \orth American Land Co., 21 
11. It. 8ii. distinguished : Hart­
ley v. Maycock, 28 O. It. 508

II., 3957 8
Coggsuell r. Inhabitants of Lc.rinylon,

4 Cush. 307, distinguished: 1 (os- 
well v. Township of Yarmouth.
4 A. It. 353 .............................. iv. 7K7

Colby v. Wall. 12 C. 1‘. 9.3. followed: 
Met lis- v. McLaughlin. 23 V. C.
It. 99 .............. .................................i.. 2191

t". /:/*//. 1 1891 | 2 D. 11. 189. fol-
lowed: (Ilford v. Fleming, is c.
L. T. tIce. X. 112. 241 ___ iii.. 0590

Cole Hall, 12 I’. It. 584. affirmed.
13 1*. It. 199 . .............................. ii.. 3920

Cole Hubble, 20 <►. It. 279, consid­
ered; Harrison v. I'renticc. 24 A.
It. 077 ..................... ii.. 2471 : iii.. 0320

Cole ». Portions. 19 A. It. Ill, distin­
guished : Lawson v. McGeoch, 20
A. It. 404 ..................... i.. 473 ; ii.. 2159

Coleman, Itc, 30 V. ('. It. 559. overruled : 
Cocklmrn v. Sylvester, 1 A. It.
171 .................................................... iv.. 727S

'oleman v. City of Toronto. 15 I*. It.
27. affirmed, ib. 125....................ii.. 2110

Collins r. Locke. 0 App. Cas. 071. dis­
tinguished : Schrader v. Lillis. 10
n. It. 358 .........................................i.. 1220

Colonial Hank of Australasia r. W ilian,
L. It. 5 F. C. 417. followed: Re­
gina v. Cunerty. 20 (). It. 51. .ii.. 3570 

Colquhouu Itc. 20 0. It. 101. overruled :
Walker v. Allen. 24 A. It. 330. .i., 1971 

('olquhou is Ih. 5 I let i. M. \ li. 3.3. 
followed ; Zavitz v. Dodge. 17 I'.
It. 29.3 ...............................................i„ 1332

Colton, He. Fisher r. Colton, 8 I*. It.
512. distinguished : I tv Allan, Vo-
cock v. Allan, 9 1*. It. 277 ............

ii.. 2092 : iii., 5705
Columbine r. Penliall, 1 Sin. \ (i. 228. 

followed: Thompson v. Gore. 12
11. It. 051 ........................................ii.. 2900

Colter r. Sicayzi. 20 Or. .‘195, consid­
ered and followed: ('amphell v.
Camphell. 29 (ir. 253 .............. ii.. 2-883

Commercial Hank v, Coolc, 9 (ir. 524. 
referral to and followed : Thomp­
son v. (lore. 12 O. It. 051 . .. . ii.. 2900 

Commercial Itank r. Wilson. 3 K. & A.
257. not followed: t "amphell v. 
I’atterson. Mailer v. McKinnon.
21 S. c It. 015 ..........................i.. 400

Commercial Hank r. Woodruff, 1.", C. 1*.
021. referred to : Hamilton v.
WiMidrulT. Il C. IV 22................ ii.. 2749

Commercial Hank of Canada r. Cotton.
17 C. I*. 21 I. affirmed . ib. 117. ii.. 3490 

Companies Ict ami Hercules Ins. Co.,
He. 0 Ir. It. Li|. 207, followed:
Ite Dominion Cold Storage Co., 
Ivowrey's Case. 18 I*. It. 08....

ii.. 2»Mis: iii.. 5594
Compton r. Preston. 21 Ch. D. 138. fol­

lowed: Hunter v. Stark. 17 I*. It.
47 ..........................ii.. 1379-89: iü.. 5388

Comstock r. Harris, 12 1*. It. 17. distin­
guished : Connolly v. Dowd 18 I*.
R. 38 ...............................................ii.. 2403
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Con-Cool column.
micha i. Concha, 11 App. Cas. 541, 

considered nn<l followed ; Town­
ship of Xottnwasaga v. Hamil­
ton and North XX’estern U. W.
Co.. 10 A. It. 52...................... iii.. 5818

onfedcrution Life Association and 
< ordingly. lie. 10 1*. It. 10. re­
versed. it». 80............................ii., 3108-0

Unfed' ration Life Association of t'an- 
iida v. O'Donnell, -1 X. S, Hep.
100. a Hi rined. 10 S. C. It. 717

ii.. :1403-4
unmre r. Canadian Pacific Ii. 11. Co.,

I nil a ilia ii Purifie Ii. U , Co. r.
• "linin'. 11 1*. It. 140. reversed.
13 A. It. 71 I ......................... iii.. 0000

otiinir r. r,mini inn Purifie Ii. 11. Co.,
10 (). It. <130. <141, 043. 057. 
referred io: Marklo v. Hoss. 13 I'.
It. 135 .........................................iii.. 5587

'onnci linti Mutual Life I in. Co. of 
Hartford v. Moore, <5 App. < 'as.
OH. distinguished ; Maedonald v.
Mail Printing Co., 33 O. It. 103

iii., 0003
"inn II r. l oirn of Prcxcott, 20 A. It.

•lit. aflirmed : Town of Prescott v. 
Connell. 33 S. C. It. 147. .. .iii.. 4783 

’"niiM" r. I ion film, 15 Gr. 450. followed; 
McLauchlin v. Pyiier, 30 V. C. It.
530 ..................................................i.. 310

Connor v. Miildagh. Ilill v, Middngh, 10 
A. It. 350, followed; t'halloiier 
v Township of Lobo, 33 <). It.
247 ................................................ ii.. 4500

Connor» r. Darling, 33 I". C. It. 541. 
followed; Appleton v. Hepiter. 30

P 138...................................... ii.. 3733
' on.iolidnted Plate Clans Co. u. Caston,

30 A, It. <13. reversed, 30 S. C.
H. 034 ........................................... ii.. 4100

' "inuimrs’ Cm Co. r. Kissock, 5 V. C.
It. 543. followed ; Ihivies v.
Ilul.haid. 10 P. It. 14K...........iii.. 0088

Consumers' Cas Co. v. Toronto, 27 S.
C. It. 453. applied ; In re I<ondon 
Si reel H. XV. Co. Assessment,
27 A. It. 83 .................................!.. 250

Consumers' Cas Co. v. Toronto, 37 S.
C. It. 453. referred to ; Ite To­
ronto It. \\\ Co. Assessment, 35
A. It. 135....................................... i., 250

1 "iisu •„< is' i,as i n. of l eronto r.
City of Toronto. 30 (>. It. 733.
a Hi nned, 23 A. It. 551............. !.. 251

'■"dois r. Hon fill Id. 26 C. P. 30.
allirmed. 37 C. P. 84................... i.. 1773

' "I'ds r. Hon field. 37 O. P. 84, referred 
i'1 : Attorney-General v. Contois.
35 Gr. 340 .....................................i.. 1730

Converse v. Michic. 10 C. P. 107. dis­
tinguished : Whyte v. Treadwell.
17 C. P. 488 .................................i.. 588

' oii’i'ip v. Canadian Pacific H. II . Co.,
1 *• It. 073. allirmed. 13 A. It.

70S................................................iii.. 5005
' nilium r. I.ciris. 13 Ch. 1». 400. dis­

tinguished; Robertson v. Laird.
s 1 • 1». I’. Gee. X. 134...........iii., 5500

v. HU ire. !» App, < 'as. ill pp.
004-5, specially referred to; Be­
langer v .Menard, 37 U. It. 300.i.. 707 

_ litna Ins. Co.. 18 <’. P.
005. 10 C. P. 235. approved and 
followed: Myles v. .Montreal Ins.
Co.. 2<i C. P. 383 .................... ii.. 3403

Diwon, io A. It. 50, distin­
guished ; Ball v. Tennant, 35 I).
It. 50.............................................. i.. 443

Coo-Cos I COLUMN.
Cooper v. Emery. 1 Phil. 300. distin­

guished : lte Bolder and Ontario 
Investment Association, 10 O. It.

Cooper r. Moisons Hank. 30 O. It. 575. 
reversed. 33 A. It. 140. Imt re­
stored. 30 S. C. It. 011........... i„ 030

Cooper r. M oisons Haul;, 30 S. I-. It.
Oil. affirmed by .ludivinl Com­
mittee. see 30 A. It. 571........... !.. 080

Cooper r. Phibbs, L. It. 3 II. L. 148. 
followed; Hahlwin v. Kings!one.
18 A. It. 03................................ ii.. 3741

Copp, Clark, it Co.'s Cast . ~ < t. R. 448,
reversed, 13 A. It. ISO...........i„ 1005

Cor ha in r. Hingston, 17 U. It. 433. spec­
ially referred to : Harber v. Clark.
3<i O. It. 533. IS A. It. 435___

ii.. 3487. 4311 ; iv.. 7030 
Cor lia in r. Kingston. 17 O. It. 133, con­

sidered : Kdmonds v. Hamilton 
Provident and Loan Society, 10 
O. It. 077. 18 A. It. 317 ......

1.. 1707. 33U5 ; ii.. 4417 
Cormack v. Hcisly, 3 I Mi. X J. 157. dis­

cussed; Lord v. Mason. 15 P. It.
303 ................................................iii. 0500

Cornish. Iii. 0 < I. R. 350. followed; Re 
Moorhouse and Leak, 1.3 < I. It.
300 ............................ ii., .3033; iii., 5570

Cornish. Hi, o o. it. 250. followed ;
Reggin x. Manes. 22 0 It. 143..ii.. 3920 

Cornish, lie, 0 (). R. 250. not followed:
In re Sear and XX’oods, 23 U. It.
I7i ..................................................ii.. 3080

Cornish, Iii. <1 II. It. 250. distinguish­
ed : Russell v. French. 28 (>. It.
215................................................ ii.. 3030

Cornish r. Abington, 4 11. & X. 518. 
discussed : Cousineau v. City of 
London Fire lns. Co., 15 O. It.
320 .................................................ii.. 3340

Cornish r. Clarke. L. R. 14 Ki|. 184. dis­
tinguished: Tennant v. Gallow.
25 (). H. 50................................. ii.. 2800

Corn irai I, Toon of, r. Drrochic. 24 S.
C. It. 301. followed ; City of 
Kingston v. Drcunan, 27 S. C. R.

Cornwall, Town of, and Cornwall II ahr- 
tcorks Co., In re. 30 U. It. Si,
allirmed. 27 A. R. 48................ii.. 4738

Cornwallis. 1/an ici pa lit u of, r. Canadian 
Pacific H. U . Co.. 10 S. « It
702, distinguished: City of Wind­
sor v. Canada Southern R. XV.
Co.. 2« A. R. 3.88 . .. .i.. 2.83: ii.. 4741 

Cory v. Thames Iron Works Co.. L.
It. 3 <{. It. 181. followed ; Rut li­
ven XX'oollen Manufacturing Co. 
v. Great Western R. XX". Co., 18
C. P. 310 ..................................... i.. 1800

Cory v. Thames Iron W orks Co.. 1,. It.
3 Q. It. 181. distinguished : Ste­
wart v. Seulthorp, 25 I). It. 544

I., 411 ; !.. 1823
Cory v. Yarmouth, etc., It. IV. Co., 3 

Ha. 503. considered and followed ; 
Hamilton and Milton Rond Co. 
v. Itaspherrv. 13 ( >. R. 400. .. .

ii.. 3200; iv.. 7470
Cory Hros. v. The Mecca, (18051 P.

05, followed ; Coorty v. The 
George L. Colwell, 0 K\. < '. It.
100............. ii.. 2840-1, 2575: iii.. 0483

Cosgrave v. Hoyle. 5 A. It. 458, 45 V.
C. It. 32. reversed. 0 S. < R.
105 ................................................. i.. 091
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Coe-Coy I COLUMN.
Congruve v. Hugh, 0 8. <It. 1)15, con­

sidered anil applied ; liny v.
Burke, Hi A. U. 403....................i., 003

C'osgruve lire wing ami Mulling I'o. v. 
slunx, 5 (). It. 189, ullirini’d,
11 A. It. 150: Starrs v. Cos-
grave, 12 8. C. It. 501............. iii., 5717

Cousette v. Hun. IS S. C. It. 222. discus­
sed ; Robinson v. 1 nm, 2S < ». It.
21. 21 A. It. 2S7 . .i.. 1055; ii.. 4210 

Costello v. Hunter, 12 O. It. HUH. dis­
tinguished ; tirant v. ('ornock. hi
U. It. 400. 10 A. It. 022 -----ii.. 3030

Coltinghum v. Cuttingliani, 5 O. It. 704,
reversed, 11 A. It. 021 ----- iv., 7230

Colton r. C orb g. 7 Hr. 51 », a Hi fined, 8
Ur. US.............................................i., 1800

Cotton r. Wooil. s V. Ii. X. S. 3ON, dis­
tinguished ; Henderson \ liâmes,
32 V. <’. It. 170 . . . .i.. 22 3; iii., 4781 

Coulson v. Spiers, 0 I*. It. 101, followed:
Swain \. Stoildart. 12 1*. It. 400

ii., 3500
Courl v. Walsh. 1 O. It. 107, affirmed,

\. U. 204 3803
Cousineau r. Citu of London Fire Ins.

Co., 12 P. it. 312. followed: I leas 
lip v. liens lip, II P. It. 21. 105

!.. 1411
Couture r. llouehard. 21 S. ('. It. 281. 

followed: Williams v. Irvine. 22
S. C. It. 10S................. iii. 0731, 0706

Corenlrg r. Ilel.eun. 22 O. It. 1. ap­
proved, 21 A. It. 170. .ii., 2511. 3S31 

Co iron r. \llen. 23 A. It. 137, reversed.
20 S ( ’ It. 202 . . iii.. 51 Mil ; iv.. 7077 

Connu r. Mini. 20 S. ('. It. 202. fol­
lowed : Fraser v. Fraser, 20 S. C.
It. 510 .........................................iv.. 7075

Coteau v. Itessercr, 5 O. It. 024. fol­
io win I : lieys v. Toronto lienernl
Trusts Co., 22 • ». It. 01 <3........... i . 2110

Cotcan r. O'Connor. 21» it. H. I ». 010.
followed : lie Noble v. Cline, IS 0^._

Cowan’s F.stole, He, Il Cli. 1 ». 038, fol­
lowed : Learning v. Wool». 7 A. It.
42 ....................................................i.. 353

Cowan's Fstnte, A3. II I 'll. I ». 038. 
not followed; Stuart v. (trough,
13 li It. 00. 15 A. It. 200-----

!.. 353 : ii.. 2505
Cowell v. ilatcombe. 27 Tteav. 50S dis­

tinguished: Ite Crowter. Prow­
ler v. Ilinmnn. 10 O. It. 150..ii.. 2725 

Cowleu r. Xeirinarket Local Hoard, 
f 18021 A. C. 345, followed :
Cîrnham v. Commissioners for 
Queen Victoria Niagara Falls 
hark. 28 O. It. 1 .L 1700: iii.. 4707 

Cowlino r. IHel.son. 45 V. It. 04. re­
versed. 5 A. It. 540 . .ii., 2808. 3750 

i'owger Lssix r. Loral Hoard for Acton.
14 App. Cas. 153. referred to; 
Straits of Causent! Marine It. W.
Co. v. The Queen, 2 Kx. C. Itns .....................................1-, non

Cot - . Worrall. 20 X. S. Hep. 300. 
ouestioned : Taylor v. Cummings.
27 8. C. It. 580 ............................. i- 402

Coxheait r. If i> hards. 2 C. H. 500. fol­
lowed : I toss v. Bncke. 21 O. It.
002 .................................................. !.. 1057

Counr r. Ilroddii. 13 O. It. 173. reversed.
15 A. It. 150............................... ii.. 4030

Cogue r. L<<. 11 A. It. 503, followed ;
fîoulding v. I>eeming. 15 O. It.
201 .................................................. 1-. 450

Cra-Cro | «oLVMN.
Cradoek v. Piger. 1 Mncn. & U. 004. fol­

lowed ; He Mimico Sewer Pipe 
and Itrick Manufacturing Co.. 
Pearson's Case. 20 O. H. 2S0. .

i., 1000, 1352; iii.. 0573 
Cradoek v. Piger. 1 Mncn. & H. 0144. 

followed : Strnchan v. ltuttnn. 15
p. H. 100 ..........................i.. 1340. 1365

Craig v. Craig. 24 Ur. 573. reversed.
2 A. It. 5N3....iii„ 0033; iv.. 7480 

Craig v. Cromwell. 52 < I It. 27.
affirmed, 27 A. It. 585...........ii.. 3039

Craig r. Until Western It. IV. Co., 24 
U. C. It. 500. approved and fol­
lowed; Coombs v. Tin* Queen. 4 
Ex. C. It. 321. 2»; S. C. It. 13. .

i., 003-4 : iii.. 5859
i rain r. Ituggh. 22 O. It. 517. reversed.

20 A. It. 201.............................. Hi.. 0037
Crain v. It nan. 21 ( >. It. 500, affirmed.

25 (». It. 524................. ..
ii., 2705; iii., 47(«5; iv.. 7328 

Crathern v. Hell. 40 V. C. It. 305,
aliirmed. 8 A. It. 537............... iii.. 5099

Crawcour e. Salter. 18 Ch. I ». 30. fol­
lowed ; Magee v. The Qinsui. 3
Ex. C. It. 304 ___ ii.. 2340; iii.. 0507

Crawford v. Heard. 14 C. P. 87. ap­
proved and followed ; Morrell v.
Ward, Dow v. Ward, lo Ur. 231

ii.. 4300 ; iii. 5279
< raw ford v. Hroddg. 25 • ». It. 035, re­

versed, 22 A. It .307. lint restored.
20 S. C. It. 345........... iv.. 7501. 7080

Crawford v. Trotter. 4 Mudd. 301. dis­
tinguished : Fuller v. Anderson,
20 O. H 121.............................. iv.. 7039

Credit \ alleu H. IV. Co. and tirent Wes-
tin, It. \\ . I o.. Ite. 4 A. It. 532. 
distinguished : He Herring and 
Xapnnee. Tam worth, and Quebec
H. W. Co.. 5 O. It 340..........iii.. 5081

Credits ilerundcusc r. I an Weedc, 12 
q. B. D. 171. distinguished ; He 
Hen Held and Stevens, 17 P. It.
339 ..........................ii.. 2835. 349N. 4217

Crewson r. hi and Trunk It. IV. Co.,
27 C. C. It. 08, considered: Wil­
liams v. Hiehnrds. 23 ( ». It. 051

iv.. 7301
Crick v. Hewlett. 27 Ch. I ». 355. dis­

tinguished: McDougald v. Thom­
son. 13 P. It. 250 ....................iii - n504

Croft and Town of Peterborough, In re,
17 A. It. 21. applied ; In re 
Pmiiich-r and Village of Win­
chester. 10 A. H. 0K4. ii., 3.i.i3. 4504 

Croft and Town of Peterborough, In re.
17 A. It. 21. followed; He Young 
and Township of Binbrook. 31 O.
K. h»8 ............................ ii.. 3502. 4569

Crofts v. Heale, 11 C. It. 172. followed :
H va n v. Mclxerrnl, 15 O. It.
pill ...................................................Î- 700

froml,ie r. Cooper. 22 Ur. 207. affirmed.
21 Hr. 4 id .................................iv.. 7541

Crooks r. IHekson. 1 C. L. J. 211.
affirmed. 15 C. P. 523 ............. ii.. 34<1

Crooks r. Street, 1 Ch. Ch. 05. followed :
Ell wood v. Peirce, 7 P. R. 427..

iv.. 7237
Crooks v. Stroud. 10 P. It. 131. dis­

tinguished : McKay v. Atherton,
12 P. It. 401 ..........................il.. 3070

Crooks v. Stroud. 10 P. It. 131, discus­
sed • Foster v. VanWormer. 12 P.
R. 507 ............................................$i.. 3075
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Cro-CurJ COLUMN.
Cro*hnir r. Lymlhurst Ship Co.. [1897 I 

- < 'li. 1.11. followed : lie Craig and 
Leslie, 18 V. It. 270. .11.. 2100-7, 2711 

//-. if. < ». R, 207, 209, refer­
red to: Ito Ilowish. 17 (>. It. 114

i.. 21.18
Iroakery lte, HI O. It. 207. followed: 

Gardner v. Brown, 10 O. It.
202 ..................................................!.. 2i:t0

Croakerti. lte, 1<l (). It. 207. dissented 
from : I'ratt v. Bunnell, 21 <>. It.
1...........................................................................!.. 2120

Cross r. Currie, 12 V. ('. It. 100.
allirmeil. 1 A. It. ::i ............... i„ 728

t roth rx r. Crothcrs. L. It. 1 1’. & 1 ».
Ids. specially referred to : line v.
itiie. 21 O. It. 221 ............... ii.. 2022

Crow Ur, IU. crouler v. H in man. 10 (>.
It. 110, distinguished ; An lier v. 
Severn. 12 < I. It. 2HI............... ii.. 2728

* rowlh> r i. I/.,./. I,a. L. It. !» ('. I*. 22. 
distinguished : Ilannum v. Mcltae.
17 I' It. 107. 18 I». It 181. .

1.. 1200-1; ii . 2410
Crotcthcr r. I'. I good, 24 Ch. 1». 001. fol­

lowed : Knickerbocker Co. v.
Italz. HI V. It. 101 ..................... i„ 1381

f ruickshank r. Corbey, 20 (,’. I\ 100.
atlirmed, .1 A. It. 411...........!.. 102 1

< now r. Itond. !» I*. R. Ill, reversed.
1 <> It 284 ...........!.. 2205; ii.. 4237

i/' i\ou. 2 A. it. MB, reversed,
: S. <\ It. 130..................... i.,312. 221

1 uba. The, v. McMillan. 1 Ex. C. R.
131. atlirmed, 20 S. ('. R. till..

ill., 0472
Cucrrier r. White, 12 P. It. 171, distin- 

-aislicd ; Cousineau v. Park. 11 P.
It. $7 .............................. •.............!.. 1454 |

1 ni ’ r r. Siruy;r. 20 Hr. 30.1. considered 
and followed : Campbell v. Camp­
bell. 20 Hr. 212........................iii„ 1088

Ciih < ncell v. Itirncy. 11 (). It. 201. re­
versed, 14 A. It. 200........... iii.. 1078 \

Cumberland v. Kearns. 18 O. It. Ill, 17 
A. It. 281. commented on and dis­
tinguished : lte (Ira y don and
I lammill, 20 O. R. 100...............

i., 343. 1545 ; iv.. 7108 
i umberland v. Itidout. 3 P. It. 14. fol­

lowed ; Andrews v. Citv of Lon­
don. 12 P. R. II  i„ 1380 j

' mm,i mg r. \hiiiin. 12 V. C. It. 880, 
approved: Pulker v. Evans. 13 V.
C. It. 540 .....................................!.. 2130 j

' mu in i n g v. I.undid Hanking and Loan 
< «... 10 O. It. 420. 20 O. It. 382. 
reversed. 10 A. It. 447, but re­
stored, 22 S. C. It. 240 ...............

ii.. 2720 ; iii., 7080-90 ! 
' nnmingy and County of Carleton, lte,

21 i ». It. 0t»7. reversed, 20 U.
R. 1................................................ ii., 4510

aiiningbam v. Dunn. 8 C. P. I». 443. 
applied and followed ; McKenna 

.Mc N a nice. 14 A. It. 330. .1.. 1224-5 
' 'nghatn v. tirand Trunk U. IV. Vo.,

0 L. t '. .1 nr. 17. 11 L. C. Jur. 107,
. « .proved and followed ; Coombs v.

I ne gueen. 4 Ex. C. It. 321. 20
8. It. 13 ...........i., 004; iii., 5850

I »«, I. i: 10 Lx. 168, I App.
' 'as. .114. distinguished : Ryan v.
McKenoI. 11 O. It. 400........... i., 700

' v. Curry. 2«l (ir. 1, 4 A. It. 03.
atlirmed. (’assets' Dig. 778. .iv.. 711ti 

•'"'". In re. Curry r. Curry. 1 i P. It.
•170. affirmed, 21 A. It. 207....

11.. 3110; iii., 0842 
Vol. IV. D.—240—22

Cnr-DavJ COLUMN.
Curtis v. Sheffield. 20 Ch. D. 308. fol­

lowed ; Chambers v. Kitchen. 10
P. It. 210 ............. ii., 2007: iii.. 0307

Cushing v. I hi pug. 1 App. (’as. 400. fal­
lowed : Sea th v. I Inga r. is S. ('.
It. 711 ......................!.. .107 : iii.. 0813

Cushing r. I hi pin/. 1 App. Cas. 409. 
followed ; Tennant v. I'nion Rank 
of Canada. 11801 | A. C. .",1. . . ,i.. 1142 

Cushman r. Iteid. 20 C. P. 117. distin­
guished; lte (iraham v. Tomlin­
son, 12 P. It. 307 ...................... i., 2048

Cuthbrrt v. Street. 0 L. ,]. 20. overruled : 
Morell v. Wilmott. 20 C. P. :i78

Cutler r. Morse. 12 P. It. 194, referred 
to; Bennett v. White. 13 P. It.
140.....................................iii., 5387. 0300

Cutler v. Morse. 12 P. It. 191. followed ; 
Sanderson v. Ash field, 13 P. It.
230 ...................................................i.. 1341

Cuvillier r. \ylwin. 2 Knapp's P. C. 72. 
reviewed : Cushing v. Dupuy. .1 
App. Cas. 400. 1 Cart. 212....

i.. 1141 ; iii..
Daines v. Hartley. 3 Ex. 200. followed ; 

Huber v. Crookall. !<» t ». It.
475.................................................... i.. 17S7.

Dale v. Cmd, 0 C. P. 144. followed; Mc- 
Iicish v. Howard. 3 A. It. 503..iii., 

Duly i. Huffato and Lake Huron If. II . 
Co.. 10 U. C. It. 241. refem-il to; 
\\ idder v. BulTnlo ami Lake 
Huron R. W. Co., 21 I . t '. it.
520 .................................................iii..

Darner e. It ashy. 1 p. R, at p. 380, fal­
lowed : Hilbert v. Stiles, 13 P. It. 
121 ....................................................................!..

1708

1024

4897

1007

210
Darner v. Husby, .1 P. It. 310. followed;

Scnue v. Coffey, 11 P. It. 112. .
. . i. 189-90Danaher v. Little. 13 p. it. 301. fal­

lowed ; Flett v. Way, 14 P. It.
_ Ü12 .................................................. i.. 1402
Dancey v. tirand Trunk It. IV. Co., 20 

O. It. 003, varied. 10 A. It. 004
i.. 004 ; iii., 1800

Danuls e. Harford, H» V. C. It. 478. 
commented on; McHill v. License 
Commissioners of Brantford. 21
O. It. 001 .................................. ii„ 3,110

Danjou v. Maniais. 3 S. C. R. 251. fid- 
lowed; Barrington v. City of 
Montreal. 21 S. ( '. R. 2'»2. .'. .iii., 0795 

Darby v. Crowland. 38 V. C. R. 338. 
considered : Williams v. Richards.
23 O. It. 051 ............................ iv . 7301

D’Arey r. W hile. 24 V. C. It. 170, re­
ferred to ami doubted; Kerr v.
Waldie. 4 P. It. 138 ............... i.. 2194

Dare I alley It. IV. Co. lte. L. It. 0 Rq?
420. distinguished : Lemav v. .Mc­
Rae. 10 A. It. 348. 18 S. C. It.

. 280 ................................................. !.. 141
Darling r. McLean. 211 V. C. It. 372, 

followed: Trusts Corporation of 
Ontario v. Hood. 27 (». It. 131.
23 A. It. 189 -----ii.. 4282 : iii.. .1721

Darling r. Midland It. IV. Co., 11 P. It.
32. followed : Barbeau v. St. 
Catharines and Niagara Central 
It. W. Co.. 11 O. R. iso. .. iii.. 0044 

Davenport v. The (Jwen. 3 App. Cas.
111. referred to ; Peterson v. The 
Queen. 2 Ex. C. It. 07 ...........
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Dav-Dca |

follow 
IW.i 
4 40 . 

Dan h ».
II . r, 
I». 7«i

- is r. c. 
-I ; Senrlh 
uml FI,•!! C

COLUMN. 
It. at |.. :$o, 
v. Ontario 
.. 24 u i: 
............. il.. 2810-1

1 2 if. iV.
Pearl v.
... 10 A.

aihin uml Siia III -11 
... 11 O i:. I». 215 
i. coinmeiiled on :

«.nu..I I riink It. W. V
It. IH I .......................................ill..

Da till.ii i n ». Ih,inner. 15 Or. -IN. fol­
low vil : llmiilily v. Fuller. 22 < '.
r. 141 ......................................... ill..

Davidson r. F raser, 23 A. It 139. 28 S. 
< It. -7-. iIminguislifil ; « ionlon, 
Mavkny. & Co. v. l u ion I tank 
of Vanillin, lie. A. It. 1 .........

..HI

It *7
Davidson ». Mayuive. 117 Or. 483.

atlirined. 7 A. It. lis. ...ii.. 2910-1 
Davidson r. Itoss, 21 Or. 22. followed;

I fin idsoii \. Me I linos, 22 Or. 217.
'-‘4 Or. Ill ................................ !.. 578

I'"' ii • . Hillard 21 < >. It 131, revi rued
10A.lt. 432 .................................i.. 472

Davits r. /linin' Ins. Co., 21 I’. V. It.
304. rexersed. 3 F. & A. 20!f. .ii.. 3.328 

Davis v. Fort man \ IN!» I | 3 ( 'll. I'.,'. I. fol­
lowed : City of Kingston v. King­
ston. I'ortMiiontli. and Catarai|iii 
Electric It. W. Co.. 28 O. It. 399.
25 A. It 402 . . . .ii.. : 1291 : iii.. 0093

r ». 111 inli rson. 29 V. C It .HI,
followed : Mulholland v . Conklin,

Darn- ». I\ ' nneilii. 13 Cr. 523. followed :
Itiidam v. Sliaxv. 23 ( >. It. 012. .

iii.. 0888
< ». I\< rr 17 S r It. 235. followed :

Castonguay v. Savoie.
It. «113

Daviti v. McKinnon, 31 U. ( . It. 504,
ohserxed upon: Finch \. Oilrtiy.
10 A. It. 184...............ii., M857-8 !

Davis r. Murrain 9 V It. 222. followed : 
Walton v. Widemiin. 19 1‘. It.

, .-*28................................................iü.. 1
Davis v. Sin nslmii. Il App. < 'as. I sj. 

followed ; Wills \, Carman. 17 if.
It. 223 ............................................. i.. 1

Dme r. \e/,i rill. 28(1. U. 4.Y2, atlirined,
27. A. It. 37................................... i„

Dawson r. Ilank of II hih haven, ii Cli. 
D. 218. observed upon and dis­
tinguished : Itolierlson v. Iloliert-
son. 25 (Jr. 480 .........................i., :

Dawson v. Itanl; of Il liilthtin n, .'!7 L. 
T. N. S. 04, distinguished : ltowe
'. Wert. 7 I’. It. 2.V2................ i.. :

Dawson v Hoffatt. II u It. IM. fol­
lowed: He Hokstal. 17 1\ It 291

ii.. 2588; iii.. 5203. • 
Dawson r. Town of Saull Sir. Maria. 

JS (). It. 550, not followed: 1’ort 
Arthur High School Hoard v. 
Town of Fort William. 25 A. It.

Day v. Itruwn. Is Hr. 081. distinguished ; 
Armstrong v. Cage. 2.3 Hr. !..

Day v. Day. 17 A. It. 157, specially re­
ferred to : Ciblions \. Tomlinson.
21 U. It. 489 .............................. ii.. 2908

Day v. Mrl.cn. 22 ij. It. 1>. 019, applied; 
Mason x. Johnston, 29 A. It. -112

i.. 0; ii.. 3002
Dean v. MacDowcll, N Cli. 1). 315, fol­

lowed : Mitchell v. Lister, 21 O.
It. 318 .........................................iii., 0180

Dea-Dic] COLUMN.
Dean r. McCarty. 2 V. C. It. 148, fol­

lowed : Hillson v. North Hrev It.
W. Co.. 35 V. C. It. 475 . ...ii.. 2798 

De Dear v. Smith. 11 Hr. 579. followed ;
Foster v. Hassell, 12 O. It. 130. .

iii. , 0099
De Kuyper v. I an Dulkcn, I an Dal- 

ken ». i>' l\ uuper, I Ex. C. It. 71. 
atlirined. 24 S. C. It. 114. .iii., 0891-2 

Dclant y v. Canadian 1‘acific D. II. Co.,
21 U. It. II. overruled ; Mc.Wick- 
iug x. Ciblions. 21 A. It. 580. .

ii., 3489. 1492, 4147 
Dclam y ». Macl.ellan, 13 I*. It. 03, 

distinguished ; Wallhridge v.
Trust and Loan Co.. 13 1’. It. 07

1.. 1 12.;
Dclislc v. Ih wilt. 18 U. C. It. 155, fol­

lowed : liuision v. llughson. 17 C.
I*. 304 ........................................... ii.. 2666
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iv. , 7450
Desjardins ( anal Co. ». Urcat W estern 

D. II. Co.. 9 Cr. 593, reversed,
2 E. & A. 330 .......................... iv., 7783
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cussed; From v. From, 12 P. It.
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.. It Ini.!.. It. 10 ( . V. 388. fol- 
A-.I. I .• limy x McRae. IV, A

It 348, 18 S. U. It. 280............... L. 141
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l' i'ied to ; Ralston v. llughson, 17
I !’• o04 ......................................ii., 2000

Dor itouyer v. Judge. 11 East 288,
followed; Lyster v. Kirkpatrick.
20 I C. It. 217 ............................
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■ y r. ily, re, 8 0. 8 124,
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Doe d. Irrine r. W ebster, 2 I . C. it. 224. 
observed upon : Nevitt x. Mr
Murray, 14 A. It. 120............... i.. 2249
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Dominion Hank v. Deffernan. 41 B. It.
504. distinguished ; McKay v. Ma-
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lowed; Till v. Till. 15 U. It. 133.
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22 S. C. It. 203 .......................... iii.. 0807
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27 Ur. Is7 ..................................... ii.. 4015
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O. It. 138............................ii.. 2009, 3212

Dungannon Case, The,“A O’M. & || HU. 
followed; Prescott (Prov.i. 1 Iv
O. .88 ............................................... iii.. 4930
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varied. 18 A. It. 247 ___ i.. 1707. 2205

I . i . Iloin . 2 A. It. 5(5(5, referred 
i" and acted on; Wood v. Rage,
2d (Jr. 306 ...................................iv.. 7280
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(). It. 00 .....................................iv., 7450
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407 ..................................... ii.. 1212. 4330
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R. 125. specially considered ; 
Henderson v. Killoy. 17 A. it. 45(5
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S. C. It. 102.............................. iii-. 5002
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R. 330. referred to; In re Mo- 
Avov and Municipality of Sarnia.
12 V. C. It. 00.......................... Ü-. 450(5
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722. distinguished : Sweeny v.
Town of Smith's Fulls, 22 A. II.
42!) ................................ i.. 2!Mi: ii.. 4021
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I'arguImmon V. Imperial Oil Co.. 20 < ).
It. 200. reversed, 30 S. ('. It. INN.

iv.. 7314
I armII r. ,/amesmi, 23 A. It. .217, re­

versed. 20 S. ('. It. ,2SS..............i„ 2000
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A. It. 43 ........................................ iv.. 7451
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1 'ig. 77*»....................................... iv.. 7-00
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versed. 13 A. It. 290 2030

France r. i lurk. 20 Ch. 11 . 201. distill-
guished : Smith v. It

1057
Franconia. The, 2 P. D. 8. followed;
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Frederick <ierrinp ■Ir.. The. t\ The 
Queen. 5 Fx. C. It. 104. affirmed.
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Freehold l.oan and Savings Co. r. Hank 
of Comnnrci. 44 C. C. It. 284. 
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It. 0............................................. iii.. 0540
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reversed. 28 S. C. it. 273....i., 1258 

Hordon r. Imistrony. 16 1*. It. 432. 
explained ; Major v. Mackenzie.
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i., 1590-1; ii., 4105; iii., 5415 
Hordon v. Hordon, 11 (>. It. 611,

affirmed in part. 12 O. R. 503. .
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tiraml trunk It. II. Co. v. I ogt /, Il S.
1 '. It. 012. disapproved ; The 
Queen v. Grenier. 5U S. C. It. 42
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I»•* .Munich h. Mi-rcluiiils Itunk \.
Munich h. 12 I*. It, 2SS...............

ii.. 2007 : iii.. 
Iloll r. Hull. 2 I". A. 500, i oiisidered ; 

Hull v. Fnrquhnrson, 15 A. It.
457 ................................................. i„

Hall r. Vorlli-Huxtnn /»’. II . r„.. I.. It. 
lo <J. It. 437. applied ; |tickiio|| 
v. (irnnd Trunk It. W. Vo. 2(i A.
It. 431.......................... i., 001 : iii„

Hull r. Hih. || p. |{. |4o, followed; 
Morally v. Fawkes. IS 1‘. It. 21..

Hall r. Hrittie. 17 A. It. 300. followed:' 
Lune v. I niiigaiinon Agricultural 
Hriviiig Park Association. 22 u.
It 201 ...........................................i..

Hull r. Tin (jmm. 3 1a. V. It. 373. 
referred to; Quolieo Skating ('lull 
v. The (Jueeii. 3 Lx. V. |{. .'ts7.i.. 

Hull r. StishJ School Trunin s, 2s* ( l. 
It. 127. allirmed, 21 A. It. 170.

Hull Huri's runt nut. He, 21 Ch. I ». 41. 
considered ; lie llewish, 17 u. It.
454 ..................................................... j..

Uulton. I ou ut h ni, r. I ini ml Trunk If. 
II Vo.. 10 A. It. 252. ullinued. 21
S. V. It. 710................ i., 1700: iii..

Ilunul r. IImini, 20 S. ('.. It. 17, np- 
nroved ami followed: (irillilli v. 
Harwood. 30 S. V. It. 315... ill.. 

Ilium hui r. White. 0 I'. It 14.1, doulitvd 
Iml followi‘d : Hoffman \. Vrerar. 
17 I'. It. lo» . . ii.. 21X5-0: iii . 

Hamer r. hiles. II « Mi. H. 042. follow­
ed: I'liapiium x Newell. 14 I'. It.
30S.................................i.. 13(11 : iii..

Iluinill i I,illi'ii. 3 Times L. It. .310. 50 
L. T. V S. 02o. folloxxed: Marsh
x. Weld,. 15 P. It. 04................ i..

11 inii il ton r. It. unis. 12 (ir. 325. utiinned 
on upiH-ul. lltli March. 1S07 ...

i. ixxt ; i\..
Iluniilton r. Itesjanlins t'nmil Co.. \ <;

1. folloxxed: McM urray v.
.Northern It. W. Vo.. 22 (ir. 470. .

Iluniilton r. (iniml 'Trunk If. U . Co., 
25 I . V |{. 000. folloxxed : Spet- 
ligue x . Cleat Western It. W. 
('".. 15 V. I'. 31.3. and I lutes x. 
(.teat Western It. W. Vo.. 21 V.

„ V |{. .541 .................................. iii..
Hamiltui r. (inn sink. 10 (I. It 70. dis- 

linunished : Wilson x. (ixxen 
Sound Purllutid Veinent Vo.. 27
A It 32s......................................Ü..

Iluniilton r. Harrison. 10 1 . V. |{. 127. 
considered: .Marthitisoii x. Patter­
son. 20 n. It. 720. in a It. iss.

i.. 707.
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12 V. V. 400 ................................. i..
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Hamilton r. 11 tiles. 23 V. P. 203. re­

versed. 24 C. P. 300 ............... iv.. 7778
Hamilton, ('itu of. v. 'Township of liar- 

ton. IS n. It. 100, 17 A. It. 340.
nllirnied. 20 S. C. It. 173........... ii.. 4034

Hamilton Hrorident ami Jjoan Soviet y 
r. ( 'a iii till, 11, 5 ( ». It. 371. nHiriii-
ed. 12 A. It. 250 .............ii.. 3027. 4411

Hamlyii v. It, Helen. 0 (j. It. 1 », 03, fol- 
loxveil ; Ilognbootn v. (iillies, 10 
P. It. 402. . . .ii.. 5500; iii.. 5500. 5002 

Hummers,nith, «( c.. If. II . Vo. t. Hrnml,
L. It. I II. L. 171. distinguished :
Ite Itircl.v ami Toronto. Ilaniillon. 
mid Ituffnlo It. W. Vo., 28 O. It.
408 ............................................... iii.. 5072

Hammers,iiitli awl ('ity If. II. Co. r. 
Hrnml. !.. It. I II. L. 171, re­
ferred to : ItoHton v. Lelièvre, L.
It. 3 P. V. 102..........................iii.. 0745

llammill r. Hum mill, 0 ( >. It. 081.
ullirnied, 0 (>. It. 530 ............. iv.. 7542

Handle,, r. I nhtimid. 32 N. S. Hep. 1.
allirmed. 30 S. V. It. 130...........ii.. 4012

Handle// v. Trumhi, L. It. 2 Lx. 34. fol- 
loxved : Hininond x . Cartwright,
32 V. P. 404 ................................ i.. 100

Hands r. Lair Soviet y of Upper Cumula,
17 O. It. 300. reversed, 10 ( ), It.
025. restored. 17 A. It. 11___ ii.. 3800

Hanes r. It urn hum. 20 (>. It. 528. n dinn­
ed. 23 A. It. 00.i., 1001. iii.. 4001. 5421

llannu r. ( on Ison. In re. 23 ( ». It. 403,
.......... .. 21 A. It. 002 . . i.. 2010. 2041

Hannon v. McLean, 3 S. V. It. 7o0, fol­
lowed : Croxve v. Adams. 21 S. (_'.
It. 342 ................................ ii.. 2073, 3047

llannum r. Me Hue. 17 P. It. 507.
affirmed, is p. it. 1x5...............

i.. 1200 ; iii.. 5500
llanralian r. Hanruhun, 10 (). It. 300. 

followed : Ite Parsons. Jones x.
Kellund. 14 P. It. 114...................

ii.. 273.3, 3153 ; iii.. 5250 
11 a nr a linn v. Hun rah an. 10 ( >. It. 300, 

distinguished: Ite Ilurrison. 18
P It. 30.3................. ii.. 3151 : iii.. 7,250

llanHcomlie r. Macdonald. I ( '. I*. 10o. 
folloxxed: Jacques v. Heuty. 13
V. P. 327 ......................................L 8

Harcourt. In n. 52 Sol. J. 02. folloxxed:
Ite Washington. 12 P. It. 380.iii.. 6540 

llardimi. He. 1.", P. It. 112. followed :
It- I Hunt.r. 13 P. It 143 . .. .ii.. 3150 

Hardwick r. Ilnur n, L. It. 8 V. P 400. 
followed : Chaplin v. Woodstock 
Public School Hoard, 10 (). It.
728 ................................................ iii.. 6293

Hare r. Cuwthropc. 11 P. It. I$53. fol­
lowed: Malcolm v. Race. 1»; p.
It. 330 ............................ iii., 5385, 6680

Hare r. Cuwthropc. 11 P. It. 353. dis­
tinguished ; Irwin v. Turner. 10
P. It. .340 ................. iii.. 5380. 007s

Hare r. London and \orth-W ester,, If.
II . Co.. 50 L. .1. X. S. Vh. 817. 
followed: llreat Western It. W.
< \. Urnnd Trunk It. W. I
25 V. V. It 37----- !.. 1303: iii., 0ol"

Harold v. County of Simcoc. 10 V. P.
43, allirmed, 18 V. P. 0...........iv.. 7378

Harper r. (hurles,rorth. 4 It. le C. 574, 
specially considered: ltruvea v.
Rose. 10 O. R. 133 ............ . .iii.. 0034

Harris. It,. Harris r. Harris. 24 (Ir. 450, 
explained and followed : Peel v.
Pool. 11 P. It. 105 .................. iii., 0855
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11. t ' -nilmcrriiiI ItnnI,', 1(5 V. f\ It.

437. followed ; Perrin v. I hi vis, 0
« I1 117......................................!.. 823

1/mlir. 7 A. It. 411. distin­
guished: McGregor v. Keillor. 1)
O. It. «577 .....................................ii.. 3000

Uudic.l A R 114, followed;
Hartley v. Maycock. 28 O. It.
:,ns ...........................................ii.. 3057*8
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1111 i ris v. Mudie. 7 A It H I

il.. 3035. 1003
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1 .1 : I.iz.ars v. I tnxvson.
32 V. C. It. 237___ ii.. 4037: iii.. «5312

11 a iris v. Robinson, lit A. It. 134. 21 « >.
It. 13. reversed, 21 8. C. It. 800..

111.. 0(580
Il a it i* i. I ru Mini. 0 «It. I>. 201. np- 

|ilie<l: hone v. Carter. 23 A. It.
121. 20 S. ('. It. 130. .i.. 433 : iii., 3031 

llani- a - ! touillas. 40 T". C. It. 410. 
distinguished ; Plows v. Mtiughitn.
12 I . C. It. 120..........................ii.. 3008

limn..... - Man/uis of Abcrgarcnny. 13
!.. T X. S. 300, discussed; 
Patterson v. Smith. 14 P. It. 338

111.. 3401
limn r. /»*«/.«#//. 44 V. C. It. 300.

nffirmed. 0 A It. 223 ............... ii.. 3701
ll'im I ‘ nil tin . ‘28 O. It 140,

nflirmed, 24 A. It. 077 ...................
ii. 2171: iii.. 0320

I nderson. 13 C. P. 47(5, folloxv- 
■ <1 thmiL'Ii doubted; In re Keti- 
i"-<|v. Wigle v. Kennedy. 20 (5r.
33 ................................ i.. 1340; iv.. 7220

\l> tiin sim, 21 (ir. 212. reversed.
22 « 5r 133....................................ii.. 4332

UcUuixten, 22 Clr. 133, follow*
••-I. Forrester v. Campbell. 20 Gr.
212 ................................................ii.. 4482

ii lint tun. 23 C. P. 013. not folloxv- 
. I Scott v Mitchell. 8 P. It. 318

1.. 107
sinline. 7 Ch. I). 42. distln- 

• >I ■ < 'amoron v. Cameron, 11 
«». It. 301 ................................ Iv.. 7231

II iminor, 12 M. & W. .83. ro- 
: rr<d in: Itnlmvr v. The (/neon.
:: I a. C. It. 184..........................i.. 1770

Scarborough, 88 Sol. .1. 661, 
fidlowed: King v. Federal Life 
Assurance Co.. 17 P. It. 03 ....

i„ 13(81; ii.. 3131 
lllm, 4 Jttr. X'. S. 300, 31 

I T. n. S. 00, 0 W. It. 407. not 
f<dlowed : He Supremo Lcgmu
Se|,.< t Knights of Canada. Cun-
MiiL'Imm's Case. 20 (). It. 708. .

11.. 3421
h ’ lin rig. 10 C. P. 130, fed

Mved: Lipsett v. Perdue. 18 O.
It 373 ........................i.. 1.330 ; ii.. 3171

ITniu i-, Uooderhatn. 31 V. C. It. 18. 
distinguished ; Johnston Brothers 

lingers Brothers. 30 O. It. 130
1.. 1215

Ihinl; of lluiiiiltoii. 0 (). It.
13 affirmed, 16 S. c. It. 711.. i.. 771 

I hi nil. 3 P. D. 133. 0 P. D.
•"13. 8 App. Cas. 43, followed;
M .-•urn v. Magtirn. 11 A. It. 178.

11.. 3024
(iraml Trunk If. 11". Co..

0 P. It. 80. affirmed. 7 A. It. 713
111.. 3087

Har-Hedl COLVMN.
//am// r. 1 lurruii. 13(5 Mass. 377. 

apiiroved ; Grant v. Armour, 23
O. It. 7 ................................ i.. 410. 1813

Ilarrcn ami Toiru of Parkilah, In ii,
1<5 O. It. 372. affirmed. 1(5 A. It.
408 .................................................ii . 4010

Ilaneicli fust. The, 3 o'M. X II. 00. 
distinguished : West Simcoe
( Prow i. 1 E. C. 128............... iii.. 4041

Harwich ami Raleigh, In re, 21 A. It.
077. distinguished : Township of 
Orford v. Township of Howard.
27 A. It. 223 ............................ ii.. 4000

Ilaricich and Raleigh, He Townships 
of, 20 <). It. 134. att|iroved : In re 
Townships of Romney and Til­
bury West. 18 A. it. 477 . ...ii.. 4302 

I/arirood r. linker, 3 Moo. P. C. 282, 
eommented on: Brown v. Bru<v.
10 V. C. It. 3.........iii.. 4872: iv.. 7314

llateler r. I.eiiiojiiie, 7> ('. B. X". S. 330. 
followed: McBride v. Hamilton 
Provident and Loan Soviet v. 20
O. It. 101 .................................... i.. 108.1

IIustinns 1/ uluni Tire Ins. Co. r. Shan­
non, 2 S. C. It. 304, followed ; 
Graham v. Ontario Mutual ins.
Go., 14 O. It. 358 ................... Ii.. 3311

I lately r. Merchants’ Despatch Trans­
portation Co.. 4 O. It. 723. affirm­
ed. 12 A. It. 201..........................i.. 802

lintel I, v. Merchants' Despatch Co.. 12
P. It. 0. reversed. 12 A. It. (540. .

i.. 1438. 1303
llntily v. Merchants’ Despatch Co., 12 

A. It. 040, applied and followed:
Coffey v. Scene. 1(5 P. It. 307 . .i.,1438

I lutein r. Merchants' Despatch Co.. 12
A. It. (540. followed: Itnulthee w 
Cochran. 17 P. It. O .I.. 40; iii.. 3117 

Hathaway r. Do in. 28 (ir. 401, reversed,
6 A. It. 264 .............................. iii.. 1016

Jlawkea v. Richardson, 0 V. C. It 220. 
approved: Davis v. Barnet. 10 V.
C. It. 301 .................................... i.. 1401

llawkins. In re. 0 L. J. 208. doubted:
In re Bigger. 10 L. J. 320 . .. .ii.. 3000 

llawkins r. fiathercolc, 1 Drew. 12. 
acted on: Stuart v. G rough, 13
A. It. 200 ................... i.. 3(53; ii- 2303

liny r. Johnston, 12 P. It. 300, fol­
lowed: Mackenzie v. Itoss, 14 P.
R. 200 ........................................... ii- 8017

Hay v. Johnston. 12 P. It. 30(5. distin­
guished: ('assetman v. Barrie. 14
P. It. 307 ..................................... ii- 3048

Hay r. Johnston. 12 I*. It. 30(5, not fol­
lowed: Hollender v. Ffonlkes. 1(5
P. It. 173..................................... ii.. 3043

Hay v. Johnston. 12 P. It. 300. oxer- 
ruled: Solutes v. Stafford. 1(5 P.
It. 204 ......................................... ii.. 3043

Hayes r. Khnslcy. 10 A It. 201, 21 (I.
It. 302. affirmed. 23 S. C. It.
023 . ..ii.. 3471 2: iii.. 0034: iv- 7202

II a ym r. Ma It lip. 3 T. It. 438. distin­
guished: Vermilyen v. Canniff, 12
(i It I'H .................................. iii- 3223

Hayward V. Mutual Reserre Associa­
tion. |1801| 2 (J. B. 23(5. fol- 
loxved : Brooks v. (ieorgian Bay 
Saw Log Salvage Co.. 1(5 P. It.
511 ............................ II.. 2420: iii . 3584

Hcaslip r. Ilcuslip. 14 P. It. 21. affirmed.
ib. 1(53 ......................... i.. 1411

lledstroni r. 'Toronto far Wheel Co., 31 
C. P. 473. affirmed. 8 A. It. (527. .

iii.. 020(5
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Heâ-Hew J t ou MX.
Il' i‘ihii"ih,n i. •.mut. 1 lleav. ."Js. r.,1 

lowed : « lark \. Virgo, 17 1*. U.
200 ................................................. i., 1334

Helm 1 low h of Port Hope, 22 Ur 278,
«li-i iitiiiii-livil ; Vickers v. Sit un in li.
22 Gr. Ilu ................................ iii.. 5800

IIelm i 7'oii‘n ni Port //«/». 22 <»r. 273. 
ilisiinguishvd ; Davies v. City of
Toronto, 15 11, It. 33 ............... ii.. lot Hi

ll< minings r. h'lmou, I I. 1$. X K. 34<i, 
remarked on ; Rluck v. Ah o< k.
12 C. 1*. in ...................... i.. 1025. 1033

Henderson v. Italie of .1 ustralasia, 45 
Oli. D. 337. referred to: lie .loties 
and City of London. 3U O. It.
583 .................................................... ii.. Hiilit

Henderson v. Hank of Hamilton. 23 O.
It. 327. nversed. 2»» A It. I MO.
23 S. <•. It. 7l«i ! . ii.. 2831. .‘MHO, 4338 

lliii.hi~.nl i Itank of Hamilton, 25 < t.
It. 041. affirmed. 22 A. It. 11 1. .i. 011

Itr. .ini' 18 Gr, 70, fol-
liasikerville Otterson,
370 u.........ii.. 1287

He,in/« rson V. ISroa V.’ 18
ruled ; Kgleson v. lloxve, 3 A. It. _
7,,;................................i.. loM); iv., «230

Hcndirxi.il r. Panada Atlantic U. IV. 
t o.. 25 A. It. 137. affirmed ;
Grand Trunk It. W. <*«•. v. Hen­
derson. 211 S. V. It. 032-----iii.. 5010

Henderson r. Henderson, 10 Civ. 404, 
followetl ; Lafranee v. Lafrnnce.
18 I’. It. 02............. _.................Ij. 3020

Henderson r. Henderson, 27 <). It. 03,
reversed. 23 A. It. 5i «...._..it., 300.) 

Henderson r. /\ «//* 14 U. It. 13«, re-
versetl. 17 A. It 450, reversed; 
Osborne v. Henderson. 18 S. V.
It. 008 ..........................iii.. 51*>l. 5172

IIemit won e. \lel.ran. 8 < ". !’• 42, in 
part «assented front ; llemlerson v.
.x|, D an. l«i V. V. It. 030...........i.. 1742

Hi ndi mon r. Spi am. s 1*. It. 402, not 
followed : lie Robertson anil Da-
ganuau. 1* V. It. 288 ............... *v- 72**2

Hunker i. Itntish Am erica Assurance 
Co.. 13 P 1*. 00, dist inguislied ;
Date v. Gore District Mutual Ins.
Co . 15 C. 1*. 175........................II.. 3204

llenrihun r. tiallat/lier. 0 Gr. 488.
a III lined. 2 K. X A. 338. .ii.. 3,,0. 3843 

Ih m il r. Homes*. 8 tir. 345. followed ; 
Templeton x. Lovell. 10 Gr. 214

Henry r. Karl. 8 M. X W. 228. followed; 
Sliaulev \. Miilland It. NV. Co., 33
V. V. it. OUI ................................ i-. «

Henry Pojon, The. 3 I*. D. 150. inferred 
to ; The Uueen v. The Aiuoko. I
M\. C. It. 105...........ii.. 2800; iii., 0480

I ley hum r. Park. 0 « ». It. 172, followed; 
Hyman v. Cuthls*rlson, 10 O. It.

......................................i., 403. 700
III reeii r. .laeguis, 20 I . C. It. 300. 

not followed ; Darling v. llitch-
itN-k. 28 I . C. It. 430. ---------- i.. 750

Uiss Manuiaeturiny t o.. In re. i'.dgar r. 
sloan, 21 A. It. 00. affirmed. 23
S. C. It. 044 ...............................iii-. 7080

IIessellmeln r r. Itallantyne. 28 <>. It.
182, affirmed. 23 A. It. 30...iii.. 02-0 

lleward r. M .»//•«•/• m. 11 tir. 188. loi 
lowed : Shaw \. Tims. 10 Gr. 400

ii., 2048
Hi ward r. Wolfenden. II Gr. 188. fol­

lowed; Van Norman v. MvCarty.
LU e. V. 42 ............................II-.

Hew-His | COLUMN.
Hewi tt e. Harr, |1S01] 1 Q. 11. 08. fol­

lowed : Muir v. Cameron. 18 l‘.
it. 181 ................... ii.. 1080; 111., 5011

llewison r. P< mbroke, 0 t ». It. 170. dis- 
tinguished ; Re Colenutt and 
Township of Colchester North, 13
I*. It. 253 ........................ni.. 017-'. 0743

lleydin r. t'untie, 15 O. It. 257. disciis- 
se«l ; Meelcm v. Pears. 30 (). It.
433 ..................................i., 330; ii.. 3857

lleywood e. Pickering, L. It. 0 t}. II.
428, referred to; The tjueen \.
Itank of Montreal, 1 Lx. C. It.
154..................................... i.. 013-4. 081)

Hickey r. Stover, 11 U. It. 100. fol­
lowed; Clarke v. Mavdoia'll, 20
U. It. 504 ......................... ii., 3150. 3087

Hickey v. titover, 11 O. R. 100, nol i"i 
lowed ; Kent \. Kent. 20 l). It.
115. 10 A. It. 352. . ii.. 3041, 308.8. 3080 

lliekey r. Stover. 11 u. R. 1O0. distin­
guished; Wright v. Collings. hit).
It. 182 ........................................iv.. 7570

Hicks v. Avwport, «t-c., /,*. IV. t o., 4 
It. X S. 403 n., commented on ; 
Iteckett v. Grand Trunk It. W.
Co.. 13 A. It. 174, 10 S. C. It.
,13 ............................................... iii. 1756

Jlicks v. A « wport, tie., H. II . Co., 4 It.
X S. 403 ii.. distinguished; 
Farmer v. Grand Trunk It. W.
i 21 O. It 209............................

i., 1810; ii.. 4181 ; iii.. 50.34 
Hicks e. A nr port, «t-c.. It. II. Co.. 4 

It. X S. 403 ii.. approved ; 
Grand Trunk It. W. Co. v. 
Jennings. 1.3 App. Cas. 800.. .iii., 4757 

Hiyyins v. 7 rusts t orporation of On­
tario, .30 D. R. 0.84, affirmed, 27
A. It. 132 ........................ii.. 2723. 4435

IIihs v. Township of l.lliei. 23 S. C. It.
420. considered and distinguished; 
Thtu-kery v. Townsli' • of Raleigh.
25 A. It. 220 ............................. ii.. 4588

Jlill. /.*«. L. It. 2 1*. X D. 80. distin­
guished; Re O’ltrien, 3 O. It.
320 .................................................. ii.. 2714

Hill v. tira y. 1 Stark. 1.34, explained 
and distinguished ; Potts v. Tem­
perance Life Assurance Co.. 23 O.
It. 73................................ ii.. 2850, 3430

IIill r. 1/unieipulity of Tvcumseb, 0 C.
P. 207. followed: Cotter v. Muni- 
eipulity of Darlington. 11 C. P.
205 .................................................. ii.. 4557

Hilliard V. Arthur, lu P. R. 281. dislin- 
guisheil ; Rose v. Carsciillen. 11
P. It. 104 ..................................... ii.. 3000

HindU r. Pollitt. 0 M. X W. 520. fol­
lowed; Llliott v. Llliott. 20 <).
It. 134........................................... ii . 8611

Hingston v. Campbell. 2 C. L. ,1. 200. 
followed : McWhirter v. Lenr-
uioiith, 18 C. P. 130 ................ i„ 531

Hinton r. Heather, il M. x W. 131, 
followed ; Rout hier v. McLiiurin,
18 O. It. 112............................... ii.. 4007

Hinton v. .!/««»,/«. Ite. 24 L. .1. Lx. 110. 
not followed : Ite Johnson and 
Montreal and City of Ottawa It.
W. Co.. 40 I . C. It. 350____i.. 147

Jlislop v. Township of Mciiillinay. 15 
A. R. 087. folloxved ; 11 alien v. 
Toxvnship of Yarmouth. 18 O. R.
458 ................................................ iv., 7400

Hislo/i v. Township of Metiillivvn//, 15 
A. R, 087, 12 « ». It. 740, a Hi rmed,
17 8. C. It. 470.........................iv..2045 740s
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\\ illiauis v. Thomas, 25 O. K.
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Ilubh*. In re, 30 Ch. D. 553, followed ;
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V 11. 352 ........................ii.. 3041. 3088
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20 8. C. It 450............................

ii., 4210 ; iii„ 0055; iv.. 7254 
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I " a rami t ’o. of London, 7 O. It.
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Hi.l.hi r. .'•roll. 23 U. L\ It. 010. dis-
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12 I'. It. 507.............................. ii.. 3075

11:1-01 .. liass, 1. It. 0 Ch. 702. dis- 
iiuguished ; .Martin v. .McMullen,
10 O. It. 2.30. t reversed 20 U.
It. 257. but restored 18 A. It.
550i ............................................... !.. 441

llobson i. lion mue, [ 1807 J 1 Ch. 102, 
remarked on; lioldie v. 1 tank of 
1 liiimllun, 31 U. It. 142........... ii., 3340

llobson v. Shannon, 20 U. It. 554,
affirmed, 27 O. It. 115 .. i., 2020. 2004 

Hobson v. Shannon. 20 U. It. 554. 
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specially referred to: It** Slne- 
pln'i'son mnl City of Toronto, 20
« ». R. SS8 .......................i.. '.mi : ii.. 4510

ilmnisnii r. I,mini. 7 I*. It. 404. approved 
"f : Slii'pparil v. Kennedy. 10 I*.
II. 212 .................................. ii.. 40,"i8

Jamieson i I mi ilmi mnl ('n mill in n l.inlil 
mnl Im in n ( ;.. is 1' It 11.1. 
i-ewrsiil. 27 S. I'. It .. .ii. 4340

Jmmi so„ i ish, i. 12 C. I', mil, ulfii in
•Ml. 2 i: \ A. 212.......................i . 2104

Jamieson , IlmIn r, is 1 . f. It. .V.Ml.
followed ; | iiiwsi'lt v. ('ox, is I '.
C. It. 504 ........................................ii.. 3072

Jamir.s,,,, r. Harki r. is | « It .V.H»,
disi iiiL’iii-hi'il. I'nmuhiir x. Hub­
ert son. 13 I*. It 1.-|»i ................ i.. 1321

Jamtenun I.oinlon mnl ( uiniilimi l.min 
mnl Ifinnn Co.. 20 A It. 110.
affirmed. 3n S « *. It. 14................ii.. 4340

Jmni'sun r. I.oinlon mnl » a mnl inn l.min
mnl 1«/« inn Co., 18 V. It. 113.
followrd . X oim '̂ x. Tin ker, is |*.
It. II!» ............................. i . 57: iii. 0*22

Juins . . Ohnil. 20 I » It. ISO. n Hi rn i
•;«l. 2-". A It. 12b .i. 338 : ii.. 3810

Jammu's /.'stall. In it. Leaver* r.
1 I nil I un. S I 'Ii. | *. r»S I. distili- 
guislied ; Toronto < Jetterai Trusts 
«'o. x. \x il-hi, . o n. It. 071. .iv.. 7528 

J annul. In re. | t ». It. 205, ntlinued.
2H «' I.. J 145........................... i.. 1507

Jan i- - i 11 a ul Toronto. 21 A. It. 0!l5. 
iillirnied : City of Toronto v. Jar- 
\i'. 25 S. C. It. 237 ................ iii.. 0072

Jams l.nnl II , shm If. II. !
s »'. I '. 2-S» I. followed: Stexellson 
\ City of Kingston, 31 C. I’. 333

111., 0535
Jams i :• at H « si, rn If II . i s

C. I*. 2so. distinguished ; Meri-
den I'.ru innia Co. x. I'.radeii. |»1 
I'. It. 310, but followed, ih. 410,
17 IV It 77 . . .i.. 1310. I05S; iii.. 0535 

Jar Via r. On III II • sill'll It. II. I n., ,s
1 I ' 280, followed ; Walker v.
<iimiex I'ilden Co., lb 1*. It. 12.

i.. 1.311 : ii.. 3122 : iii . 0535 
Jarvis I. Juin s. | 1*. it. 311. referred 

to Re Chatham IlnrxvMer Co. v.
Campbell. 12 l\ It 000......... ii . 3(174

Jan v. J ni, n s t un. | |S!»3f 1 (,». |i, 25. IV». 
not followed: Huiler v. Mr- 
Mi, ken. 32 » ». It. 122 . ii.. 3022. 4042

Jay-Job] COLUMN.
Jay v. Jnliastn„, 11S'.»3] 1 tj. R. 18'.», 

dixtingni-lied ; Mason x. Johnston,
20 A It. 112.................. ii.. 0001-2. 4043

Jenkins r. run,,,her, |1S!»S| 2 (J. R. 
his. followed; Clapperlon v.
Muteluuor, 30 O. It. 505 ............

i . 432 : iii.. 5704
JnikiiiH r. ('unlity uf Klgin, 21 C. V.

325. referred to; in re Mi.Xvo.v 
and Mimieipality of Sarnia, 12
V. C. It bb ................................... ii.. 4500

Jennings r. (ininil Trank It. U . Co.. 15 
A. It. 177. affirmed, 13 App. «’as.
soo....................................... iii.. 4757. 5863

Jessup v. (i in ml Trunk It. II. Co., 28 
(Jr. 583. reversed. « A. It. 12*.

111., 51101
Jrxxu/1 r. Urn ml Trank It. II. Co., 7 A.

It. 12*. considered: Township of 
Nottawasaga x. Hamilton and 
North Western It. W. Co.. 10 A.
R. 52 ...............................................iii.. 5818

Jalinax.sun v. Itunliotc, 2 Ch. I ». 208, 
distinguished : Mr(Jee x. Kane.
14 0. It. 220 .................................. i. 2200

Johnson ami 'Tnruntu, (inn. mnl Itruee
It. II . Co., In n, 8 IV It. 535, fol­
lowed ; llendrie x. (iraml Trunk 
It. W. Co.. (Jratid Trunk R. W.
Co. v. Toronto, drey, and llrtiee
R W. Co. 2 »». It. Ill ........... iii.. 5829

Johnson r. Itlmul, 2 Rurr. 1083. follow­
ed; Solutes x. Stafford. 10 IV It.
7*. 204 .....................................ii.. 3020-30

J ah itsun r. Huf/le, S I". C. R. 112. 11 
I’. (’. It. HU. referred to; Walsh
x. Johnson. 21 C. I*. 307......... iv.. 7503

J ah usa n r. Clini. 10 t ». R. 12b. dissented 
front: (Jihhoiis v. Tomlinson. 21
u. It. IS'.» .....................................ii.. 2jh»8

Johnson r. Onnnl Trank If. It . Co., 25 
( ». It. 04, followed: Davidson v. 
Merrittoii Wood and I'nlp Co..
15 I'. It 131».................. iii.. 5500, 7001

Johnson v. Iloin. 17 A. R. 111. followed ;
Lamb x. X oimg. 10 O. R. h»4. .i.. 4tS0 

Johnson r. Iloin , 17 A. R. |0. followed : 
dibboiis x. M« | Iona hi. 10 « ». It.
200. is A. It 150 .......................i. 405

Johnson r. him,on. 13 IV R 21. distin­
guished : I'luminer v. Cnlduell. 15 
r. R. Ill ............................i.. 1301. 1466

Johnston r. ( nlhnlir Mutual lleiii'Valrnt 
Is.soi inlion, 21 A. It. ss «listin- 

guished : Fawcett \. Fawn'll, 20
A. It. 335 ........................... ii.. 3411k 3420

Johnston r. (onsmints' (ins Co., 27 li­
lt. '.». rexi-rsed. 23 A. It. 500. , . i . 1»»70 

Johnston •. Johns!on, 0 I'. It. 2.50. f«d- 
Inwed t Itulependent Order of 
Foresters v. I 'egg. 10 I*. R. 254. .

11.. 4322
Johnston r. \oilhern It II. Co.. .34 V.

C It. 432. considered and tip- 
proved; Xlill.tr x (irand Trunk
R. W. CÔ.. 25 C I'. .380 ___ iii • 5010

Johnston r. (Hmr. 11 R. 20. affirmed.
Cassels* 1 »ig. 053 ....................... ii I»M>1

Johnston r. Shot tret tl, 12 (). It. 033.
followed : Steinhoff x. Meltae. 13
» » It 6441 ...............

ii.. 2513: iii.. 0052. 0802. 0-S81 
Johnstone r, Sutton. 1 T. It. .547 «on 

si«l«»red ami distinguished: Wilson
x Tennant. 25 O. R. 330..............

ii.. 4008. iii.. »'•'."‘.2
Johnstone r. Whih. |(l V. C. It. 300. 

fid low ed : Thomson v. Dickson.
28 C. V 225 .................................. Ii.. 301)0
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Joy | COLUMN.
" I. IHxcount Vo. v. Brown, L.

It :: L«|. I:»*, followed; Ite liar-
i. k. O. It. Tin....................Hi.. 7124

2S !.. .1. (>. IS. Sf fnl- 
I’aj lor \ . UcE« an, - U.

v it. i-’*; ....................................Hi.. a*w2
i " I'. :*• » ( 'll. 1». in:,, discussed ; 
l; Mavdomild. in I’. It. l!»s..iii.. 6548 
/.'• lure r. I ox. 40 L. .1. N. S.

* :11 • followed: St. Louis v.
t » « allughan. II l‘. It. .'t22. .. . iii.. 5010

/ > -in,,..,, I( u i . I. it.
It. 711. applied; Furlong v.

• m-ii. 7 X It. II.*, ................ ii.. 2707
Unllon, :• I'. It 2'.»•superseded ;

XI- l.aiighlin v. Moore, in I1. It.
.................... ii . 2.107. 2411. 3084

11 ni Ion, H P. It. 200, followed : 
".ht x. Ileiiitzman. 15 P. It.
I"7 ......................... i.. 1045-0 ; ii.. 242.1-1

o-,./s„„. 25 (>. It. 411. affirmed.
X. It. .14 ................ i . inti; iii. 5.inl

/ / z iml. I,'. Il . I 16 x. 
i: '7. a Iii rmed, IS S. (’. It. 000.

iii., 5020
L It. .1 Q. It. 107. fol- 

' ■I; Movers v. <ioodorhain, II
'» It 151 ..................................... Iv.. 7287

A" -. 2 Mini. & It. 148 dis- 
i -iiished : Polls v. Temperatiee

1 • A'Mi ranee Co., 2.1 1». It. 71
ii.. 2850, .14.10 

Hcriout tit h hire Hernia nent 
II ■fit Buildiny Society. |1H'.»1|
2 l'h. 587, followed; l.i-ggatt v. 
Ilrawn. 20 O. It. 5.10. in <>. It

Monte I ti/co dat Co., 5 Q. It.
I* 550, followed : Lyon v. M<-
Ivv m p. It. 557 ...................... ii.. 2480

Monti | hico tint Vo., 5 Q. It.
I» 55* i. referred lo ; M ox ley v.
I "nida Atlantic It. XV. Vo., 11 p,
II 10 ............................................... ii.. 2470

^ tiln*h thl It. IP. Vo., L. It. 4
P 1 l|S. distinguished : t'orpora- 

"f Purkdale v. West, 12 Ann.
' 002 ........................................ iii., 5055

1181MI A. V 12L follow.
XX ilke, x Kennedy. 10 IV It
.......................................ii.. 1017. .1751

' <#««<„. 7 S. V. It. 57n, f„|.
I : The Queen x. Met in ex v.

' ' « It. Ill ......................... I.: 125.1-4
0 Ml hi in*. | II. \ \. Tin;, f,,|- 

I. Sliameliorn v. Trnske. in 
1 1 It. 543....................................!.. 2018

Moll Muniifactnriiiji Vo. r. 
ill. s O. It. 405, ailirmed. II

It 710 ......................................iii.. 0177
'■ini « ... r. 11 ml.tun, 25 l ».

'"I», approved; S. ('.. 21 A. It. 
i .................................... !.. mis. p.Mis o

"'■mi t r. I Inrl.t nn. 25 c ».
dist inguished ; Heorgiau 

8liip Canal < ". x. XVorld 
I'll per Co.. 10 P It. 120 , .

!.. 1410. 10«!5
IV" i. 1 S. C. |{. 121. rex iewed 

M'l'oved : Lex i v. Heed. 0
' It 182................................. iii.. 07NS

11 "I■ I S. C. It. .121. referred
- U'ing overruled l»y Allan 

Platt, 11 App. Cas. 780 ;
le V. l/'fehx |e. 10 S. C. It.

............................................III . 0780
' IIiinton, 2 I» \ L. Ill», fol 

I: Noad v. Provincial Ins.
- P. It. 181 .............................i.. 11.10

Jnb-Kel | COLUMN,
Jubb v. Ilnll hock Vo.. !» <j. It. 141. 

referred to; Paradis v. The
Queen. 1 Ex. (’. It. 101 .............i.. 1707

•I ndtl r. Iii ml. 0 C. P. .102, approved;
Todd v. Perry, 20 V. V. It 040. .

i.. 858; ii.. 4000
•hmkin r. /lari*, 0 C. p. 408, atiirnied.

22 I*. C. It. 300 ............................. ii.. 3604
ilnrn v. Harrow*, '.» Gr. 307, a Ili rmed 

on re-hearing. 10th February.
1804 ................................................. iii., 0005

Juton r. tinrilini r. 11 Hr. 23, distin­
guished: Cole x. Hall. 1.1 P. It.
IOO .................................................... ii.. .1020

Karr r. Stair*, 2', Hr. 300. followed : 
Johnson v. 1 ten nett. 0 P. It. 117

II., 255rj
hay v. Briyy*. 22 Q. It. I». 141. folloxv- 

ed ; Ite Central I tank of Canada.
17 P. It. 105 ...................................!.. 52

Kay » . 11 ilxon. 21 Hr. 212, ntlirmed,
2 A. It. 13.1 .................................... ii., 4100

J\ eachn r. 7 orontn, 22 A. It. .",71. fol­
lowed: Atkin x City of Hamil­
ton. 24 A. It. INI », iii.. 5! rjl ; iv.. 74 IS 

Kearney r. Tin (jincn. 2 Lx. C. It. 21.
varied. ( 'assets' I >ig. 113.............i., 1712

Keefer r._ McKay. 20 Hr. 102. 1» A. It 
117. reversed - Merchants I tank of 
Cumula v. Keefer, 11 S. V. It. 515 

,. Iv., 7550
heefer r. Merrill, 0 A. It. 121 approved ; 

McCansland v. McCallnm. 3 < ».
It. 305  ii.. 2815

Keefer r. Hhunix In*. Vo. of IIartfonl.
20 «». It. 304. reversed. 20 A It.

, 277 .................................................... ii.. 3320
hrelcy r. Ilarriyaa. 1 V. I*. 171. follow­

ed ; Italie v. Cron son. !» V. P. 5». .
iii.. 5320

hem r. Voiltl. Il P. |{. 182. dist inguish­
ed; Liner son v. Humphries. 15 p.

.. IL 84 ....................... ii . 1.1 ns. irg»|. 433.1
Keenan, Ite, 1 Ch. Ch. 285. distinguish­

ed ; Italhhun v. < 'ulls-rtson, 22
Hr. 405 ............................................ii., 2048

Keenan r. Hrinylc. 28 L. It Ir. 135. fol­
lowed; Murray v. Itroxvn. 10 P.
It. 125..............................ii.. 2110. .1037-8

l\i hoe r. Brown. 11 C. p. 540. obserxed 
upon : I »ahy v. Held. 18 ( » It 112

i.. 2013. 20SO
heith r. Keith. 25 Hr. 10». consider,-,! ; 

Itingrose x Itingrose I C !.. T.
107. H» P. It. 200. 55»0................ ii., 1010

Keith » . heith. 25 Hr. at p. 11.",. follow 
••■I : XVheeler v. Wheeh-r. 17 P. It.
45»................................ ii.. 10.10 ; iii., 5011

helchir r. Met,il,I,on. m p |; *0, e\ 
plaineil ; M- Lareii v. Canada Cen- 
i in I It. W. Co., lo p. |( 12N . .ii., 3665 

A elli/ r. Itm ton. helly r. \ rehihnlil. 20 
< ». It. 0i»n. atiirmed. 22 X. Ii 522

!.. 218 ; ii.. 4080 ; iii.. |8«M 
hilly r. ha rid *on, 11 «» It. 521 re­

versed. 12 (>. It. 8. 27 A It • .57. .
ii. 1103

helly r lininrinl l.onn Vo.. 11 A. |{
520. affirmed. 11 S. c It. 510. .ii . 1475 

hilly r. Iw yi mil l.onn to, 11 ,\ |{.
52»;. 11 ,8. C. It 510. follow,-,I ; 
t luitfield v. Cunningham, 21 < ».
It. 153 .............................................. ii . 4328

helly r. Imperial l.onn » \ | s. « '
It 510. distinguished ; Independ- 

-i t Inler of Foresters x I‘egg,
10 P. It. 254 ................................ II.. 4475
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Kel-Ker | t'OLVMN.
A < II y r. I hi/a rial l.naii t '»».. Hi I*. It.

100. i Hiiiiiiviiiril un . Agrieiiliiirnl 
Ins. Cn. x, Sargent. Hi I*. It. 307.

!.. 1.07*1 : Hi.. 7,27,1. Hx23 
A « IIii r. Iririii, 17 ( ' I*. 37.7. remarked 

upon iiml nut foll«i\v«><| ; Holland 
x Vlimitoii«>, 27 I', t*. It. !.*• .

1.. 108(1; ii.. 3824
A ilia i Mm nn,n-, In n . II 1 I*. |."7.

ili*.tinmii'liri| : llegiiui ex n I 
t'Lun x x. Si .Iciiii, hi I". ('. It. 77

ii.. 44170
Kill# r. min h n Stmt It II. < ’o.. It A.

It i*hi. followed : Mu v x. Outurio 
iiml (Jih'Int U. XV. t'ô.. lu u It 
7»• ......................................................iii.. INNM

A • 11 ii - It •»</< . Il I*. It. t Mi, di*tingtiish- 
••«I : Ktiton x. Ilorliiml, IA IV It.
138 ....................................... ii.. .'HUitl, .'1744

hi mini i II mill, I,. It. H K\. 213. 
iipplinl mnl followed : Fisher X
< x. Itolh ri I.intoii iV t'o.. -X
it. it. ......................................Hi., r.uai

A • minII i. IIaiiiillnii, | App. fus. »! p.
•Mil • I uni., followed ;. Toronto iiml 
I In in i It < h i Xiivignlion t'o. x. Sil
vox. 12 IV It. tti*J ..................... iii.. .UNIT

hi inlnll i IInniiltun, | App. t'iis. 7»i11.
followvil : « 'ampbell x. I 'm jv.v, 18
I*. It. 07................ ii.. 3131 2: iii.. r.178

l\ I IIlli'llII » . Iti nim, l.'t tI*. \ s. 077.
■ omim-iited upon ; It- mini x.
I tout iv. 0 App. I 'ii' 717»......... i.. il7.o

Im niiiilu i Itnrm sK. 17. I I ' |{. nt
p. Is7. followvil; 11iltflu*'» x I'nkf.
-7. I f. It. 07............... iii . I MU. 1121 Hi

A » am ihi ». /’»>«/« ilaiil Or ilium s' //«,»»»<.
27. it It. 2." 17». followvil; .Manning 
x. Itoliiii'oii, 20 t» IS 183....ix.. 77.20 

h • 11 \ i ; i m.
nlliriiivil. 21 S C. IS. tiOO......... i . Ml

h< ut i In nl. 2<t « » It. 17,x. nIii.......I in
purl iiml rexersed in pnrt. 2*t
It. It. 117,. lit A. It. 37,2............

ii.. aunt. 00x7 *
A • 11 ii ah i I’m27 « '. I' .'WO. mum knl 

upon; Itrlwi.il x. tirii'ii, s A. It.
!.. 820

In a mill ». /• I t, •. 27 « r. two. com
infilled on ItarU-r x Ma- pln-r

X It 37,ti.....................i . S2H
In rbn » . I.iir » t", 1 *. S 21*7. approveil;

Iteg. x 1 «ax.•upon, hi 1 f It.
III . .

In n shinn. m i c. It 127». up-
proxe.1 1 razee x. M. l iirland. 13

In IT r. Stnl -, 2"i til. 3110 followed:
.loll DM, ii Iteliliett. 0 IV IS. 337

1 lor,
A. t ’o. » I'ri m il Ifii’rr '1 mi

I X It Pitt, aliirmed 21
• s 1 It 7n3.................................... i. lStNI

A, rm .hums _• | \ |{. 3.",S. eoilsid
ell'll ; 1Hope Max. 21 X It hi

!.. 423. S43
A. 1 hi. Ilan. lu 1’ It 122.

follow, •1 Senile x Coffey. 17, 1"

In ."*/« mm n i IZ- 1 .llim HI I* It. 122.
• li'l iiiLiiisheil ; Itiahix. Iteullx. 10
!' It iso

In • in i. fiimiilniii I niii'il 1'ittnn
it It. 73. 27, X It 3.ii. re-
i "mnidiiin Coloured Col

1 Is- » ' ni 20 S i It
I7S . . m . » 7 71 ;

Kid-Klr | vuLl'M.N
A »»/»/» i niiiish r. \lIlnur, «(•♦•.. of, r. Iliinl- 

tnik. !.. It. 0 Fx. is. followed;
I<nxx rvini* v. Village of I,in -know.
13 «t. it I-’I .ix.. 7755

l\llllII »’ t'llimill, I Mini. I’, t'. ( ", I S3, 
comment vd on mul followed; I .mi 
dvrs v. XX’oodxxorili. 2 S. t '. It.
l.Vt..................................................... !.. 110.1

l\ii In. I{>. I.'i ( I. It. 17.7, applied : Iteg.
• Wvbetvr. Ml u It |8T... .11., 1533 I 

hiily r. ha In. 27, tJr. P17,, rexersed,
A Ii I8S ................i.. 002 ; III «718

hilbuurn r. Xrimhl, 27 tir. 120, reversed,
U A. It. 17,8 ................................ iii.. tl7.Ni

hit by r. If orli ii mmi a. |:t ( |t. X. S. 37,7.
followed ; Met 'arllix x. I'help*. 3(1

A mi bull i . Smith, 7» I . C. It. 32. coll 
sidvred ; Harrison x. I'rentlev, 21
A. It. t"»77 .............. ii-. 2171 ; iii., 11327,

himnill r. hmvniil. 12 I". It. It 12, distin­
guished ; Itv Itrooklivld mid
Itrooke School Trustees. 12 I’. It.
•it*».....................................................ii.. 1117)

A i ma ni r. h nun nl. 12 I’. It. 4ti2, dis 
linguished ; Trust and Loan t ’o. 
x. tiorsliuv. 12 I’. It. tl7»l ... 'i.. 

hiny v. Ihu-i nimit | tj. It. I». 4(t2. dis 
i iiiguisli»,»l ; I tank of Minnesota x.
I‘age. 11 A. It. 317. . i.. 1112: iii . 7,7,«13 

h in y i. Ihi mu a. 0 I*. It. til, followvil : 
t'uundimi I .mul mid Kmigratiou
t'o. x. Township of I tysai I. II
V. It. 7,1 .................................. iii., 7.27,3 I

hiny i. Smith. 10 t . |* 310. distil»
guislied : Farrell v. O'Neill, 22 t '.
V. 31 ................................................. i.. 7,17

A »»»»/ r. Smith, 10 ('. I’. 310. followed;
I’ll liner x I taker, 22 « '. I*. 7»*,. . i.. 7,17 

A iny's I ,.ii n ty (I him.), X S. ( '. It. 102. 
followed ; tilouvester (I tom.', s
S. t'. It. 204 ................................. iii.. 4007

hinystiin. fit y nl, r. famiiln /,i/i ,|i 
sill’ll‘i n In.. IS I). It. |S. |V-
xvrsvd. 10 11. It. 17,3 .............. i.. 2.VI

h mynlnn. tiln nf. ». I hi n min. 23 A. It.
I«Mi. aHirmed, 27 S C It. |ti. .ix.. 717,0 

hiiiyutnii. f ity «/. i . hinystnn, I’m Is 
mnuth. ami fataraym t.h rim A*.
II . 1 2.x O. It. 300. aliirmed,

27, A. It P>2............ii.. 3104; iii . H77*3
hin mi ml r. I l ullnin , 30 ( h. 11. Ii3li, 

folloxxvd : tjiivvn's College x. C|a\
ton. 27» H. It. 282 .................... ii . 11X7

A iniiuiril r. / ru/ln/ir. 30 t'h. I». lillti. fol­
lowed ; Stark x. livid, 2«i 11. It.
27.7 ................................................ ii.. llsti-7

himiin r. I fin In . s I*. It. 7,17,. approx vd ;
Mi I'vnuid x. Mi l tvriiiid. 17, A. It
2x7 .....................................................j. i;;vt

A imn ii r. Ifinln . s j*. |(. 7,17». overruled 
lie liraham x. Tomlinson. 12 I'
It 3417

A imn y » Ifm In , s I*. It, 7,17». approved
• >f Ixrviilziger x. Itrox. 32 t ». It
418......................................... i„ i;iso. jiilT

A inn in a a i. Ifnusi, 17 l'Ii. I*. H*l. not 
folloxwd ; I'mihls x Harper. 0 A 
It 7s" 17. 2 t *. It. in."», hut dn isioii- 
rexvrsvd. II S C It. H30 . . . . ii 3007. 

A irk ». A irk I a ml 7 It. C. Hep. 12. 
atlirmeil : .lohiisoii x. Kirk. 3tt S 
i '. It ill

A irlstilll Itn iiimi Co. ». /'»»»•»»»'* » It. 11 
C„. L It 0 (J. It. 4418. followed 
Antlers,»n x ( aiiitdian I'aeilic It
W. Co.. 17 4). It. 717.............

il.. 2ÔUS; Iii.. 5»6



7825CASES AFFIRMED. REVERSED. ETC.

Kit-Koo| COLUMN.
r. Hick*, 0 O. It. 7:$U. fol­

low I'll; Robinson v. Cook, ii <).
It. V.mi ........................................... Ii., 2815

hr i r. -Iniini. 4 K. A; It. S54, fol­
lowed : Wakens v. Mv.Mvekin. I."*
u. It 408 .................................... Hi.. 5738

I ii ion Fire Inn. Co.. 3 O. It.
_MI. followed; Hull \. North
I trit i'll < 'n imilia n In vest mem Co.,
II m. It. 322. 15 A It. 121 . .ii.. 3339 

I nion Fire Inn. I o., 3 1». It.
231. approved ami distinguished ; 
Iteddnk x. Saugeen Mutual Fire

13 \ ii am .... asi «
hi 28 Ch. I>. 175. followed ;

Millie x. Moore, 24 (). It. 450..
!.. 18; ii., 2745

l\i ' - i Hunliu r, 10 (l. It. 415.
wised. II A. It. 00. 15 S. C. It

1810.......................................................!.. 430
hi " i. It «moiA. 15 A. It. 324, 14 

i • It. 288. a Hi lined. IS S. C. It.
7"1 ......................................................i.. 458

l.i ilyunl, 12 tir. .320. followed ;
I toot Ii v. Uirdwood. 32 l". C. It.

l.i ilyunl. 12 tir. 320. distin­
guished: Austin v. Armairotig. 28 
C P. 47..............................................i.. 301

I I 'll' III II I nil i ll A*. II. Co., Ii 
f. I*. 187, distinguished ; Tolton 

Canadian 1‘aeitie It. W. Co..
22 n. It. 20» ............i.. 2152; iv.. 7304

hi 1 , /' \oi/in. Audi. IKJ2. eoiisidereil
■uid roinuiented on; Cook v.
Noble, 12 U. It. Si..................... iv., 7000

' I'ovhii r Co. I . Knl;. 10 1*. R. 30.
rexersed. Hi. 101 .............................i„ 1384

h - I.orki r Co. r. Knl;. 10 I’. It. 191, 
followed; Fast wood v. Ueiider
' •II. 17 R. It. 578 .............. i.. 1383, 1910

In 11,in ker Co. r. Knl;. 10 V. It. 191.
ii'iinguislied ; llunter v. Town of
Strnthroy, 1ST. It. 127................i., 1384

/.'• . | 18921 2 Cli. 308. discussed ; 
l ord x. Mason, 15 1*. It. 392. .Hi.. 0590 

Urund I / unk K. 11. * 13 1*.
It. 5 so, followed; Fowle v. Caiin- 

III I'acilic It. W. Co., 13 I*. It.
113.................................................... ii.. 2117

• ini ml Trunk K. II. Co.. 13 
I" It. 380. distinguished ; l.eaeli 

tiiand Trunk It. W. Co. «2•.
13 I*. It. 407 ............................... ii.. 2415

l/M/oni. Ki. 1IO. It. 138, re
• rseiL II A. It. 112 ................ i.. 2060

1/* dol'd. Ki. II A. It. 112, 
"iibled. but folloxved; I tv tira 

in x. To'iililison. 12 1'. It. 307
i.. 2060-1

- Hu Quit n. 5 H. Ai S. 532.
Il"xxis| ; Reg. v. Harnett, 17 O.

049 ...............................................i .. 1070
I II nh inn ii. Ki. 25 l ». R. 202# 

■■Mowed ; lu re llewett and Jer- 
n. 29 t ». It. 383 . . i.. 1975; ix., 7058 

» ontello, 10 C. I». T. t tec. X. 
s|. 'iipeiseded ; Hongall V. 11 lit 

i. 19 C h. T. Uvc. X. 190. . . .
ii.. 3011, 3208

/•'•. Il i ». It. 183, considered ;
" ' lie v. I-’campion. 17 U. It. 515

ii., 3073
AW. 118971 W. X. 25, 70 

I' X. S. 145. 45 W. It. 337.
Times !.. It. 257. distin- 

ished: I lickerson v. Itadcliffe.
' H It. 223 ...................................i.. 1335

Lab-Lav | COLUMN.
Lu hull r. Uixill. 28 (Jr. 59.3, followed ;

lleaman v. Seale. 29 (Jr. 278. .i.. 401
Lubergi r. Fy inhibit Life tuny ranee .Su­

cé hi. 2» S. C. It. 59, distin­
guished; Haiti v. Anderson, 28 S.
<\ It. 481 ....................................iii., 0784

Lailymun r. lira re, L. It. 0 Cli. 703, 
not followed ; Re Cis-kburn. 27 O.
It. 450 ....................... i.. 2152 3; iv. 7499

Luffertu uiul I'omitit * of II enheorth anil 
llultoii. In re, 8 I tIt. 232, 
followed : I'acker v. Townships of 
Pittsburgh and llowe Island, 8
c. 1*. 517 ................................... iv.. 74trj

Luitlluii- r. Jneken, 25 Ur. 293, reversed 
in part ami allirmed in part. 27 
Or. mi .................................... i.. 2110, 2115

Laintj r. Ontario Loan uiul Suringn Co.,
40 V. C. It. Ill, explained ; 
Hloomlield x. Ib-llver. 22 A. It.
232 .................................... i . 787: ii.. 4411

Lamb r. II uni. 18 I . C. It. 304, dis­
sented from: Hickson v. Pinch,
11 C P. 1 «C. ................................ ii.. 2529

Lnnib r. II uni. 18 I . t It. 304, fol­
lowed: Mutual Fire Ins. Co. of 
Prescott x. Painter, 20 U. C. It.
441 ................................................... H . 2529

Lu in be r. Annul rout/. 27 S. C. It. 390. 
followed ; Pastern Townships 
Hank v. Swan, 29 S. C. It. 193. .

iii.. 0778
Luinbton, f'orjioration of, v. Founnett,

21 V. C. It. 472, referred to : In 
re Pousse!I and County of Lamb-
ton, 22 C. C. It. so..................... ii.. 4118

l.unnrk uml Drummond Flunk Komi l o. 
v. Hot hit ell, 2 L. ,1. 229. not fol­
lowed ; Hudson Hay Co. x . Hamil­
ton, 13 P. It. 401 .....................ii., 3021

l.uneey r. Mereliuiitn Hunk, 10 O. It.
109 n.. followed; Hums v. Mu- -
kay. 10 u. It. 107..........................i-. 400

Lane, He, 9 P. Ii. 251, followed ; Ite
1 telanty. 13 P. It. 143 ............ii.. 3150

Lang v. Kerr, 3 App. Cas. 529. followed ;
Wood x. ! lui I. 28 Ur. I 10 ....

ii., 2931 ; iii., 0745
Langilon r. Kobrrlnon, 12 P. It. 139. 

followed; Re Uabourie. Casey v.
Uabourie. 12 I’. It. 252 ............i.. 51

Lungi n r. 'Title. 2» Ch. I ». 522. followed ; 
Coleman v. Hank of Montreal, 10
I*. It. 159 ................ i.. III.:, ii. 2125

Lunger in v. I'omminnuiri n iTFeoh ill 
SI. Hare, 18 8. c. It. 599, fol 
lowed ; Cully v. Perdais. 3o S. C.
It. 880 ............................................iii . ''.sii,

Langley r. Meir, 25 A. It. 372, com­
mented mi ; Tew v. Toronto Sav­
ings and Isian Co., 30 I» It. 70. .i., 451 

l.itiiglry r. 1'lurk. 27 < ». It. 280. distin­
guished and not followed : Ander­
son v. Henry. 29 U. It. 719..i.. 2imN 

Langtry v. Dumoulin, 7 O. It. 499, 
allirmed, 7 <>. It. 044. 13 S. C. It.
268 .....................................................I„ 957

Lungtry r. Dumoulin, II» P. It. 144. 
distinguished : Uall v. Collins. 12
P. It. 413......................................... !.. 1454

La/ilanlv v. Fcterborough, 5 (». It. 0t$4,
approved ; Re I kt rom and Tow n 
ship of Sidney. 15 A. It. 372. .iv.. 7413 

La/»/» »". Lu y n. 10 Ur. 159. followed ;
Murphy v. Murphy. 25 Ur. 81. .i,. 2115 

Larin r. Larin, 27 Ur. 501, allirmed. 7
A It. 197 ....................................... ii . 2970

Latin r. Turin 7 A. It. 197. followed;
Irwin v. Young. 28 Ur. 511..ii.. 2900
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Law-Lcej COLIM.1.
Lawless r. I iiiilnUffnitlinii Cotton ami 

Oil Co., I. It. 4 H I*.. 2l«, ful 
I l.-l X IllllllillUII Itl" 

tail Univers' Association. 32 < I.
It. 205 .............................................. i.. 1055

La ir I ms v. Sail ira n, «i App. Cas.
specially referred i<>; City of 
kiimMnii v Canada l.ifi- Assur­
ance Co., 10 (). It. 453................i.. 253

Lair In r r I a trim-, o A. It. 312. reversed,
10 S. C. It. I'M ......................... ii . 4340

La ill nr r. La trior. VI S. C. It. P.M. ilk 
tinguished: Carter \. lira sett, II
A. It. 085 ........................................ii.. 3043

La trior r. La tr lor, Vi S. C. It. JOI. ap- 
plieil. t'iiIIntImoii x Mi l 'iilluugh,
27 A. It 450.....................................

i 2222 ; n . 1405; i\.. 7001 
l.awrcnn v. I aux, 2 F. A F. 435. dis 

tilUMlisli. il; l .nnIt v. Slii-pani. II
A. It. 203 ......................................ii.. 3800

l.airnun . It illro, k s, ||S02| I u. It.
Otto. follow'd ; Mi-Vii-ar \. Mr 
Laughlin, 10 I'. It. ir.o. .ii., 31510

l.air so 11 r. I'amnio Fanners' Mut mil las 
• 0 I*. It 185. reversed. 8 A
II. 013.............................................ii.. 2012

Lawson r. I.ai.llaic :t A. It. 77. followed ;
< 'oiiMilidali-il I tank of t 'atiada v,
llenilerson. 20 < I*. 5 lit............ii , 3083

Lawson v. Laiillaw. 3 A. it. 77. fol­
lowed : Hlevew right v. Lexs. 28
(Jr. 408 ..................................... . .Ü., 21571s

Lawson r. IIrlhorh. 22 it It 471.
affirmed, 2II A. It. 404..i.. 473 : ii.. 2450 

Lawson /. \lri,.mil. 22 n It 171. 20 
V It. 101. fullowi-d : Killiv v. 
Itatliliiiu Co.. 32 O. It. 0. . .'. .i.. 1KMI 

La:arils r. l it,, „/ Toronto. 10 I . ('.
It. it. i-ommenteil on mid distin­
guished: Utinlrex ille I ton in.
0 I». It. 455 ............iii.. 1701 ; i\.. 7400

l*a;it r. I„ . .in 11. R. 410 affirmed.
80 \ It. 800 .............. 1 1000

l.a:i,r r. llimhrson. 20 O. It. 073. ful 
lowed ; Tew v. Toronto Savings 
and Iahiii Co., ."ill it. It. 70 . . . i . 451 

l.ni. Itl. 21 c. h. .1 154. followed; Re
I'hillni.k and Ontario and Ijtielieo
It W Co. 11 |V |t 373.......... iii.. 505H

I ra r. II allan . 33 X It. Rep 102. re 
versed: Wnllaee v. Lea. 28 S. C.
It. 50.3 .............................................. ii., 3084

l.i arh r. 1 ira ml trunk It II. to. 13
I*. It. «3.88, reversed, 13 I*. It.
407 ................................................... ii.. 2415

Leach 1 tirand 11 uni. it 11. Co., 18
I’. It. .388. followed: Fowle x.
Canadian Pacifie It. W. Co., 1.3 
I ' 1: 11 : II 2417

Li aili r. I In. L. It. 2 Ad. \ 15 .51 I.
f.illinved : Parker x . Mellwaili. 10
r it 555 ..........................i. .357

Link noil fit a of Toronto. In re 20 I).
It 085. reversi d. 20 A. It. 351.
.'> S 1 It. 321 . .L vit. ü.. 3177. 1510 

I,ramimi < Moon. 7 A. It. 12. not fol- 
loxved ; Stuart x lirongli. 13 11.
It 00. 15 A It. 200 i .353: ii.. 2505 

Li 1 r. Mu In. 17 t.». Ii. It. 300. followed ; 
Toronto <Jeneral Trust- Co. x.
S. XX.-II, 17 « » It. 412 ii 2840. 3111

l.tC I'. Ih II. 2 < Ii t'h. Ill ronimellteil 
upon: Wilson \ Met 'art liv. 7 I*.
It. 1.32..................................... iii.. 5.354

Lee - (iriff ». 1 It a s 272 followed ; 
Wolfenden x. Wilson 3.3 l c It 
442 ............................ iii.. 023U : ix.. 77.50

Lee-L'Eu | 1 uLVM x.
Ln r. .1/Mf/f/i ridge, 5 Taunt. 30. over­

ruled: Dixie v. Worthy, 11 1 . <
It. .328 .............. i.. 1220; ii.. OotiO. 3121

Leech r. l.i 1 ih. 21 I . C. It. 321. dis 
tinguished : Lyster v. Ramage. 20
I . C. It. 233 ................................ i.. 2157

Leech r. II it Ham son. lo V. It. 220, fol­
lowed : Standard Ins. Co. v.
Hughes, Il I*. It. 22o................ ii.. 3405

Leeds ami tirenrillc, Tniled Counties of, 
r. Town of It rock r illi. 17 U. It.
201, reversed, 18 A. It. 348. . ii.. 3550 

Lccson r. Hoard «»/ I.in use Commission- 
1 rs a/ the t ounlu of buffi rin, 10 
U. It. 07, not fulloxved : llasleni
v. Srlinarr. .'Ml (I. It. 80............ii.. 3504

Lefroy sr. Iturnsiih, | |.. It. tlr. > 550. 
followed; Wills v. Carnian. 17 < 1.
11. 223 .............................................. 1. I'.r28

Lcgactt r. Titcln r. lo t ». It. 020, fol­
lowed: Rond x. Conniee, 15 it. It.
710. 10 A. It. 308 . .ii.. 3737 : iii.. 5100 

Legtn-g 1 Cih In 1. in O. It. 1520. distin­
guished : Howard x. Herrington,
20 A. It 175 . . i.. 270. lisl ; iii.. 7018 

l.eijh r. Ih wilt. I Hast 131, followed :
Ta Unit x. I Viole, 15 IV It. 00___

i.. 1103. 2038; ii., 3812 
L-icester r. tirauhrook. 10 L. T X. S.

88.3. approved and followed ; Re 
Citizens' Ins. Co. and Henderson.
13 I' l; 7" I . 181

l.i itch r. 11 in ml Trunk It. H . Co.. 12 IV 
It. 541. affirmed. ,h. 071, 13 R. 
i: 300 .11., 2413 1

I.. ,U, - Freeland, 24 V. C. It. 132. din 
tinguished : Sutherland x. Web­
ster. 21 A. It. 228 .......................

i. 040: Ii., 312.3 ; iii.. 5172. 5700 
Lcizcrt r. Townsliiii of .Matilda. 20 It.

It. 08. affirmed. 20 A. It. I . .iv.. 7105 
Leiivrt v. Townshiii of Matilda. 20 A.

It. 1. distinguished : Jones \. 
Township of Stephenson. 32 < 1
It. 220 .............................................iv.. 7400

Lillis r. LamIn i t. 21 A. It. at pj» 004. 
referred to; Floury \. Vampls-ll.
18 IV R ||o ................................. ii.. 2412

Li mesuré r r. Mueaulun. 22 il. R. 310.
affirmed. 20 A. It. 121............i.. 2183

Lemoin 1 r. Citn of Montreal. 23 S. ( '.
It. 300. distinguished : North Bri­
tish and Mercantile Ins. Co. v. 
Totirville. 25 S I'. It. 177... .iii.. 0778 

Lemon v. Lemon. 0 IV R. IM. dis- 
I'tissod : Foster v. Van Woriner.
12 V It. 507 ................................ ii.. 3075

Lenoir r. It itch ie. .3 S. C. It. 575. 
observed upon; In re (Queen's
Counsel, 2.3 A. It. 702................. i.. 1140

Leonard r. I.iomird. 0 IV It. 450, over­
ruled . Ringrosi- \. Ringrose. I C.
I.. T. 407. lo i* It. 200. 500. ii.. 3010 

Leslih 1. I'oiilton. 15 IV It .3.32. ful­
loxved: Molsons Rank v. Coo|s-r.
10 V It. 105 ............................ii.. 3012

Leslie v. Foulton. 15 IV It. 332. applied 
and followed : Lake of the Woods 
Milling Co. x. Apps. 17 1*. R. 400

L'F.speranee r. bmhene. 7 V. C. It 140, 
considered: Harrison v. 1‘rentire.
21 A. It 077 ___ ii.. 2471 : iii.. 0525 ''.

l.'Fsin ranee r. tirent HVdrni It. II .
Ca ni C. R. 17.:. distin 
gnished : Tulton v. Canadian l‘avi­
li.- It. W. Co.. 22 O. R. J04...

!.. 2152; iv.. 7 "I
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Le T-Lew] COLUMN.

• />• TuylL l Ur, -77. re
marked upon; llowlnud v. Stew­
art, 2 Ur. til............................... ii.. 2510

hr Tuyll. I tir. 277. ap­
proved of ; Ureemdiields \. Itarn-
liart. 3 Ur. 1................................ii. 2520

/ i iii'ii i he Tuyll. 1 Ur. 277. coin- 
nled on and approved "i : Ber­

nard v. Walker, 2 17. & A. 121. .
ii.. 2510

/.- ii h ullii ur v. Tracy, 3 Aik. 7tHl, fol- 
: Stohliart v. Uunrdltouse,
7 « i. It. 230 ................................ iv.. 7505

i Connut rrial Hunk of Canada, 24 
I i'. It. 552. distinguished ;
Plows v. Mnuglian, 12 V. (It.

/•it ' n in in i trial Hank, 21 V. It.
552. distinguished: Ingram '■ 
Taylor. 40 V. I*. It. 2. 7 A. It
210 ............................................... ii.. 3000

I • 'i >/. I.na n «in ami Ottawa H. IV.
• " . 1 U. It. 545. reversed. 11 A.
It. I : iitlirmed : Si. Lnwrenve mid 

« iltuwn It. W. t o. v. Lett, 10 S.
C. It. 422 .................................iii.. 4750

hoothlvn. L. It. 2 Kcj. 130. 
considered and followed; llninil- 
i<»li and Milton ltoad Co. v. Itnsp- 
herry, 13 O. It. 400. .ii.. 3200; iv.. 7470 

/' h,lion. The. 11 V. Ii. 117. fol
iwed : The < !uba v. McMillan, 26

3. C. R. 051.............................. iii.. 0472
/ am. 13 I B, N, s. at 

! ■ 2x5. apnlied and followed :
x < '. Robert Linton \

Co.. 28 U. It. 322 ....................iii.. 5100
I I!'ill, 0 S. I '. It. 482. overruled; 

Mouette v. Lefchv re. 10 S. C. It.
::s7 ............................................... iii.. 0780

III I <1. 0 S. c. It IS2. followed ;
• '••sseito v. linn. 18 S. c. It. 222

i., 1708; iii.. 0780 
lîi"l. ii S. C. |{. 482, approved 
ml followed : La berge v. Ei|uit- 

il'le Life Assurance Society. 24
S. V. R. 50.................................iii.. 0780

ir • lhn III ml. 17 V. c. It. 437. 
imi a i ked upon ; Iteid v. .Miller.
JM.i. It. Olll............................

i. 2220; ii.. 2755; iv.. 711*1» 
tt //«on. !l S. C. It. 0.37. li1- 

\ersed, 11 App. Cas. 030 . ...ii., 3004 
, It', llll I,HI, II i. Scott, 11 P. It.

1"7. followed ; MeUill \ McDoii-
l. 11 P. It. 483 ................... iii . 0073

mler, 21 A It. 613,
Nu....I. 21 S. C. It 551..ii.. |51 Ml. 4031
Ihii ill, 28 O. It 412. atliruied.
A It 200 .............................. iv.. 7531
i,rial It rslrrn If. It. Co.. 3 

11 IS. I •. 105. followed ; Johnson
Allen. 20 11. It. 550 ___ iii.. 40*.mi
II-m- . 14 L. T. X. S. 00. fol- 

■ 'I Petrie v. Ilutiter. Uuest v.
Hunter, 2 O. It. 233 ................iv.. 7777

\ I anon, 30 V. C. It. 500, re- 
• ; Wiley v. Smith. 1 A. It.

170 .............................................. iii.. 0241
It-a.l 13 M. \ W. <il. fol 

1 • d ; Mcltride v. Hamilton pro- 
I'nt and Loan Society. 20 < I. It.

hi ..............................‘................i.. 1083
hot >/-• - I hi'n > I Read Co.,

I" P It. 15. approved and fol- 
• • I : P.oei k v Itoeek, 10 P. It.

13................. ii.. 2011. 3021 ; iii.. 5580

Lic-Loc | COLUMN.
Limine, i uni in isnionern of tin Xorth 

It nl mil of tin Count a of \ hi folk 
v. Coriioration of Xorfolk. 14 <>.
It. 740. concurred in; License 
Commissioner* for Frontenac v. 
County of Froiitemu, II O. It.
741. 4 Cart. 083.... i., 1162 ; ii.. 355U-1 

Lia nut Comm isnionern of Hi inn /,’«/- 
inird r. < omit a of Hrinn Ld ininl.
20 Ur. 452. concurred in; License 
Commissioners for Frontenac v. 
County of Frontenac. 11 < ». It.
741. I Cart. 083. .. .i.. 1102 ; ii.. 3550-1

Lifford Lord. r. I'oirye Kick. 30 Item.
■'••mi. distinguished; Morrison \. 
Morrison. ;i o. It. 22.3. lo o. It. _^

Lilts r. Terra [ 180.31 2 It. 070. fol­
lowed. Trusts and Uuuritniee Co.

il : II O. H. 414 II.. «W 7 
Lincoln Lint ion Case. II. E. C. 301. not 

approved; North NX cut worth
i l-rov.i. II. E. C. 343 ............iii.. 4071

Lincoln Lltclion Cane. II. K. C. 301. 
commented oil ; West Situeoe
( i'rov. i. 1 E. C. 128................ iii., 4041

Lind It a r. Lacey, 17 C. It. X. S. 578. 
commented oil ; Letts v. Smith.
15 u. It. 113................................ ii.. 3504

Unilnan Hi Indi um Oil Co. r llin d, 
hi Ur. 117. reversed. 17 Ur. 115.
L. It. .3 P. C. 221. . iii.. 5037 ; a.. 7253 

Linfoot r. II unco in he. 21 C. P. 4M. fol­
lowed. hut not assented to; Cam­
eron v. Uilehrist. 7 P. It. 181.i., 208,8-0 

Linfoot r. Ihincoinbc. 21 C. P. 484, re­
marked upon; Harvey v. Pear­
sall. ::i c. P. 230 ....................... i.. 2007

Lion a is r. \lol nuns Itank. Ill S. « It.
427. 520. followed: Exvhmige 
I ta nk of Canada v. Uilmaii. 17 S.
C. It. 108 ....................... 1. 44; iii-. «1817

L'lnltl Cus<. 11 mu I i. Casyrain. 10 L. 
t '. .1 ur. 10. followed: Megautic 
t 1*0111. >. .8 S. C. It. 100. . . .iii-. 5018 

Linlcr r. I't rriinitin. I.. It. I II. L. 521.
followed; Arehiluiltl v. McLaren,
21 S. C. It. 588 ......................... ii.. W07

l.ittlc v. Hillinas, 27 Hr. 353. followed;
Nason \. Armstrong, 22 « *. It
542. 21 A. It. 1.83..................... h . 7*176

Lillie r. Hillinas. 27 Ur. 353. distin- 
guislied : * raw ford v. It ruddy. 25
O. It. «135 .....................................hj. 7501

l.illh i. Hillinas. 27 Hr. at p. 357. 
commented on ; Van Tassel v.
Frederick. 27 « * It. «146............1' .. 7077

Livcrnoin r. Haihu. 12 P. It. 535, allirm
.s|. 13 I*. It. «12............................ i.. 40

l.ivcryoul hi in nil Hrukcrs' Association 
r. t 'ontmcn tul Hii sh ’I'rhyram 
H un aux. | 18071 2 «J It. 1. fol 
lowed; Alorang v. Pnhlishers'
SyndieiUe. 32 « *. It. 303 .............i-. 1301

Livinystont r. Wi sh rn las. Co.. Il «ir.
401. reversed. 16 <Ir. 0........ ii.. 3336

Lizottr i. Ih srhiiit aii. 0 I «eg. News 
1«*7. followed; Macdonald v. 
Ualivmi. 28 S. « It. 258 ....iii. «17N0 

Lia do r. Horytni. 23 «'. P. 517. referred 
found followed ; Sills v. Itiekford.
20 Hr. 512 ..............ii.. 3012; iv.. 7505

Lloyd v. I\i nt. 5 howl. 125. followed ; 
Cranston v. Itlair, 15 P. It. 107.

!.. 1151 ; ii.. 2022
Local Option I it. Hr. 18 A. It 572. fol­

lowed ; Itnmker v. Township of 
Mariposa, 22 U. It. 120 . .. . ii.. 35«U) 1
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Lor-Lon i iOLVM.N.
Local O/tiion l« Z. He, |,s A. II. 572. 

nppl'nxed ; lltison \, Towiif.iii|i of 
SoiiiIi Norwich. 1*4 S. (R. 147».

!.. Ill»
Locku i I limant, 5 II. R. 52. approved; 

Walker x. Hickson. 20 a. it. HU..
ii. 3120. 4430

Lofthouue. He. 29 i'll I». HIM. followed :
Hi' I 'olll In, 15 I*. |{. |V,o ...........

ii.. 2735. 3H»2
Lundi.a and in and in a !.. and I, Co. r. 

Ihiyyan. 20 S. I'. It. |M|. re 
xci-sed, mill Is A. It. 31i."i, iv 
stored. ||sj»;i| a. i'. r.im; ,.. .uv. 7«h»1 

l.umliiii anil Canadian L. and I. l'u. i\ 
Mor/ihy, ]| A. It. 577. followed : 
llomdnger v. bio-. M ii. R, 1711

ii.. 3UI3. iii.. 5190
London and Canadian !.. and I. t'o. r.

II all nr. .so. R disi inguiidi
••d ; liordon x. i Surdon. Il o. It.
• Ml 12 O. It. 593....................... iii., 7i;$u

London \uunrnnei t 'oriioralion r. tin at
\ oi thern Trnnuit i „ i’i A. It.

393. ii-xvrsvd. 29 S r. It. :,77. . ii. 324H 
London. d e.. Hank r, 1 laiuailii. | I Sit tî I 

1 «.» H. «W. follow.-,| ; M. Vicar 
v. MvUtiighlin. Hi T. It. |Ml . .

ii ::isv,. 3U1H
London, t ha Ilium. and hour If. II . t'o.

». South Lantern If. ii . t'o..
11WJ| I • h. |*ju. | lsii:t| a. < 
l_M.*. followed ; M«l 'ulloiigli v.

• Ivinow. i*il O R «V,7 .............. ii.. 3473
London, t it// oi. r. tioIiluinilli. Il n |{. 
London. 'Toiniuliiy of. r. Hr. at II , ultra

If H t o.. HI I'. •'. It. .VHl. re 
l- iTifl ii> : ••n-iil Western It XX.
• o v. Rogers. Ill I i' R. i*4.*, j . 25" 
-«■• lexers,-d. Hi s. f it 231. .ix . 7153

London, i ila <»/. . Walt. I'.i A. R. Ii7ô.
. I 1*1* S. f. It iii hi....................j.. iMs

/ i / i Imt, Vo - It , ml, i _»i i 
I ' 221. 5 A. It. 218. ii dinned, 5 S.
• '. It MM m 3405

London nud La ma uh in l.ib I uunnincc 
t o. . 1'h miiifi. i*7 o. R |77. 23 

V R va Mi. reversed |1K97| A.
«' «!«'...............................................ii . .1430

London and Ifinr Flab Hank r. Hank 
of I ire,,mol. 11 SHU | | i; R. 7. 
eomdilervd : Rimk of Hamilton \.
Iiii|»-riiil R.ink. 1*7 A. It. .V.mi. . .

i . «il 4. 7«>7
London Sin ah r Hrinlimi Co.. In re,

Hi A It. .Mis. followed ; In re 
I Inggi-ri Itrow. Mn iinfn,iiirliig
• '-»., I'nrker iiikI Rimions* ('aw.
19 V 1 • 58 mu

/.<•mli Ion ,«d'il'
It w 1». 1
ferre,1 1 ileal Western 1 •' XX
Co. X i: v 11» 1 C. IV 215

Linidi 1 In 1 n .M x II
27s ftillow, -.1 : r
I i: i 4930

Li »' llam •nk. 1! 151 il* A . It'
137 re .1 12 S l R 532. 458

I.i i ' i ton. He, 19
It t>7 is A R |H|

» -'"T.1 » 5771
Lt Mih lull. i : ' » .......... .1."

serxed and folloxx,-,l ; t Hi'
:v. Ur 2K81

Mil. lull.
wider,-,I un,I folioxxvil i iiiii|>Ih-||
x. Vuni|ibell. 111 Mr. 252................

ii I'ss::. iii. Miss

Lon-Lyo | COLVM.V
Longtuay v. Mitchell, 17 Ur. 1U0. fol­

lowed ; Muedoiiald x. Mi-Call. Ii*
.\. it ôh:i. 13 s. r. it. ii7 ... .1.. 433

Lonmin i . Itallind, 7 I < '. R. .‘{IMi. doubt­
ed; Currie v. llodgins. 42 I . (’.
K 001..........i., 73H; ii., 4214; iii.. 5730

Loranin r r. Colonial Haildiny and In- 
VCltmeill Inundation. 5 I .égal 
Nexxs 1 Hi. 2 Curl. 275. n-xerw-d ; 
Colonial R ii tiding and Investment 
Association v. Attorney-!ieiierul 
of •jueiN-,. H A|ip. Cas. 15". 3
Carl. IIS..........................................|„ Hi;s

l.onl. If- I. It 2 K,i. VMt:,, followed: Re 
Curry. Curry x. Curry. 17 I*. It.
37».............................. ii.. l*:»ll ; iii.. 5582

Lou ml r tiriinicadc. 3H • Mi. It. 013, 
folio"ed ; l.i-ggatt v. Kroxvn. 2H O.
It. 530. .'in o. R. 225 ................ !.. 1228

Lou ni i . Canada I'll inn lu' Inu. Co.. S I*.
It. toil, followed: Loxxson v. Can­
ada Farmers* Mutual Fire Ins.
Co.. » I*. It. 1ST,..........................ii.. 33SS

Lount ». Canada Farmer» Inu. Co., s 
I*. It. 4.'to, overruled ; Ixuvhoii v. 
Canada Farmers' Mutitul Fire
Ins Co.. 8 A. It. <li:t................ ii.. 2012

l.orcll r, tiiliuon. V, 1*. R. 132. commented 
upon : Meyers v. Kendrick. H I*.
It. .'tll't ............................................. ii.. .'1008

Lovell r tiiliuon, lit Or. I'stt. followed :
Willis x Willis, ih. :*,7.'t............ii.. 27MI

Loir non r. Canada Fanmiu' Mutual Fire. .. . 
Inu. Co.. 28 Ur. 525. rexersed. 0
A. It. M2......................................... ii.. .Tit®

Loir son r. Canada Fanner*' Mutual Fire 
Inu. Co.. H I*. It. 185. rexersed. s
A It Ol.t .............................. ii.. .*1388-9

Lucau r. \oi kill u, 4 Ring. 7 Ht. «list in - 
gunli,-,I ; Scott x. > alive, it l . C
It ol.t ............................................... i„ 1995

Lucau v. Tarleton, 3 II. \ \. 110. 27 
L .1. Kx. 240. distinguished; 
Shultz v. Reddick. 43 I . C. It.
155 ...................................................... i.. 1993

l.ueau r. I oirnulli/i ,»/ Moore. 43 V. C.
It. 331 i.-o-r-ed 3 X R 0112.Iv.. 7145 

Lumber» i . Hold 1 hdal Fiirnihin Manu- 
Inet mini, Co., 20 A. It 7s. lit O.
It. 75. rex, r-e,l.3it S C lt.55.ii., 3784 

Lu in by i. ill ilay. 1 », ,v .1, Mil. follow 
ed : • 'oiuin,-reinI Rank id" Canada 
x Harris. 27 1". C. It. 520. ...I., 757 

Lu mli y ». Hin 2S l". C It 210. follow - 
e,| : I H-xx iti x. Ontario Copper
Lightning Rod Co.. 14 C. C It.
2H7 .................................................... ii.. 4190

Lumuileii e. Ihirieu. |0 | '. C. R. 1.
allin.... I. II A. It. 585 ............ iii ■ ''.231

Lyell r. hiiuuedn. Il App. Cas 437.
followed : Kent x Kent. 2l> •>. It
445. IH A. It .".52......... il. 3041.

L y neli » si a hi our. 7 • ». I! 171. allirmed.
I I A Ii. 738. |5 S C It. 341 ii . 4225 

Lynn. It-, l'u o R. 475. eoninieiiied on:
Re Cliecsltomugli. 30 • I. R. 039.

ii.. 3412
Lynn. Ite, l.ynn r. Toronto tleneral

Truutu t o.. 20 o. It. 475. fol-: 
lowed; Ream v. Ream. 21 O. it.
189....................................................... ii.. 3411

Lynn. If<. l.ynn r I'moiilo Hi lierai
Tin»!* i o . i'ii it. R |75. ap­
proved : M, lx ibis ni x Feegan. 21
A. It. 87  Ü., 3414

I,yon r. Fi»hi inufi< i ■>' » •• . I App. Cas.
002. followed : North Shore It. W.
Co v. 1‘ion. 14 App. • 'as. 012. .

iii., 5970; lx.. 7354
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Lyt-Mac | COLUMN.
Ih'iihlii. 10 U. H. 55(I. dissent - 
l roiii : I Hjiiuvnn v. Hogan. !.'•

\ i: 132 ...................................i.. 330-1
firent il - -»•, „ /.* n . Co., 2 

K. X J. 301. distinguished ; City 
Si. Thomas v. t’redit Valley 

It V\ Co.. 7 O. It 332............iii.. 0002

Turlon, 11 Vi-S. 100 an- 
; - il : I hinalil v. IlouaM. 7 (>. It.

#'el*r. l IM I 1 i.i B
5|5 i-'llowi-il : Itrooks v. tJeoigian 
I tax Saxx Log Salvage Co.. 10 
i' It fill ................ii.. 2426; III., 5584

tin//,im, 3 I'll. ('ll. 310, dis-
1 nguislied; Thoni|isoii v. Fuir

mi. 10 P. It. r.:t3...................ii.. 20S0
/.’ ' • Smart. 11 (Jr. 20N. applied:

I’.••uiier v. Currie. 30 V. C. It.
Ill .............................. i.. 1072; iii.. 0351

Itkll :: s C. B 278
• 'i Harrington x. City of

Montreal. 25 S. C. It. 202___ iii.. 0705
ahl i lloice, 12 Gi Is. ili'iIn* 

L'liislu-d : Itowerman v. Phillips.
15 A. It. 070 ..............................il.. 25SO

■ /•/ i # 'rmnhir. 2 ( I. It. 243, 10 
V It 02. atlirnied. 11 S. C. It.
I"7 .............. .................................... i.. 47N

. •'/•/ i t in,niia n Itaii f, ii iii brr f'n„
2 I I Jr. 350. reversed. 2 A. It.
30. 2 S. C. It. 304......................... i.. 502
•'/./ r. Iladomll. 10 V. C. It.
13». reversed. 2 K X A. .341. .ix.. 7552 

'•I >■ Mit all. 10 if. It. 185. 
limned. 12 A. It. 503. 13 S. C. It.

433
nalil r 
lowed

McCall, 12 A. It. 503. fol 
: Itae v. Mel folia Id. 13 O.

••ahl r I‘il„r. |0 P. It. 580. dis
n-’Mished : Millar \. Cline. 12

I’ It 155................... 0540
■ oll.l ( I‘ul mini. 11 Ur. 25s. not

ed : llamelyn V. White. 0
I' It. 143................ .....................ii.. 248.3

•/ r. I a m/a ah liuhl Minis I'n.,
: i.i IS If. 5.3.3. followed ; Par-

I Melte, IS |‘. It. 00 .i.. 350, 351 
•'/ - Itlnki. 17 U. It 104.
ithrined. 17 A. It 312.............. ii.. 3800

Z/«f<S (I. It. 53.
".lined. 12 A It 270 ........... 1 . 1052
" In n 15 A It 150. 13 O 

IJ 2'*l. reversed: Slacdmigall v.
• S*.. i. : x uf 1 ‘pper I’aiiada. IS

> C It 20.3 ........... i.. 2201 : iii.. 0520
I.'•lam 15 Min». I*. C 

1st. disiingiiislied : I Sample dn 
I'eiiple v. Trotiier. 28 S. C. It.
122  iii.. 0804

/*• vim K so |{. 7 15. disiin- 
| 'lied and not applied: Siarnl- 

IIls. Co. v. Hughes. Il I». It.
-’2"..................................................... ii.. 3405

II ilit decided in appeal 2Nli 
x.wendier. |ssj. followed: Ilea

n x. Seale. 20 Or 27S..........i.. 401
liants, la rr, 23 ( 3l. I*. 750. 

"■■lied: He Mackenzie Trusis.
> '» It. 312................................. iii.. 7125

I ta il iii na ami I.i ta a l **«-
'.... 21 A. It. 500. allirmed. 2s

* «'. It 407 .....................ii.. 4212. 4330
I fuss | | 1'. U. 200, dis- 

1 'lied: Casselmaii x Itarrie.
•507 .............................................Ü.. .3049

Mat-McC j COLUMN.
Marks n:n i . Hons. 14 I*. It. 200. com­

mented on : So lines v. Stafford. 10
I*. It. 204 ....................................... ii.. 3045

Markina anil \ in tiara lulls l‘nrk. He,
II A. It. 21*. followed : fellowes 
v. The Queen. 2 Lx. C It. 428. . i„ 71 

Mac Leu a r. Shn-arl. 25 S. C. It. 225, 
reversed h.v Judicial Commilte**
l uure|Hirted i ............i.. 107: iii.. 5181

Maclcnnan r. hra/i. 10 11 It. 321, re­
versed. 10 A. It. 221. hut re- 
sioied : Gray v. Coughlin, Is s.
C. It 553 .............. i„ 21.31 : iii.. 0074-5

Marl, on ». I itunn ff-ii, in nil fur \,n 
Smith Walrs. | |801 | A. C. 155. 
followed : Reg. v. Plowman. 25
0. It. 666 ......... ............ i .. Il»>. 10J17

1 lama million r. 11 »</</. 3,5 1 C. It 111.
distinguisheil : 1 leyden v. Castle.
15 U. It. 257 ..................... .3810

Mara, r r. Horst. L. It. 1 K»|. 315. 15
W. It. 1108. distinguished ; Cock
hum x. Sx Ivesler. 1 A It 471 iv..

McAllistn i. Cole. 10 P It. 1**5.
ed : Cameron x. Lllintt. 1 7 IV It.
415.................................i.. 14811; iii..

McArthur amt Tmcnsliiii of Snatlui ohl, 
la rr. 20 C. I*. 210. reversed. .3 A.
It. 205 ....................................... iv.. 7422

Mr Arthur ami Toirimhiii of Smitlnrold,
In re. .3 A. It. 205. followed: In 
re Vnshoii and Township of fast 
llnwkeslniry. .30 C. P. 104. .. ix . 742.3 

McArthur r. Itudijemi, I. It. 15 K<|. 102. 
followed: He Curry. Curry v. 
Curry, 17 P. It. 370. ii.. 2541 ; iii.. 5582 

McArthur i. I. al, sun. 13 I . C. It. ft Ml.
affirmed. 3 A. It. 577 ................ ii.. 3007

Mr \ iilan r. \llrn. 2» C P. 117. follow 
ed : Samuel v. Coulter. 28 C. P
240 ...................................................... !.. 838

Mr Aula,, r \ll,„. 20 C. IV 417. follow 
ed ; Merchants Hank of Canada 
v. The Uuceii. 1 f x. C It. 1. . !.. 830-7 

Mr It i a h v. I hi j} n. I P. It. 338. followed;
Ross x. Mi Lay. 0 P It. It iii.. 0077 

Mrltriih r. tianlhaia. 81' P. 21 Ml, fol­
lowed; Coleman x . Kerr. 27 1 .
C. It. 5 ............................................. i.. 272

Met'a In ». It a nk of Inland, II Ajip. 
Cas. 413, folloxvcd ; May x Wev- 
deii. May x. Iteilinglield. 17 P.
It .VKf .............................................. i.. 1421

Met ill., ■ 1 limniimiiii, 0 Ur, 175, follow-
ed : Mil Iona Id v. Mel foil el 1 2 K.
\ a ::o.3 ............. ii.. 2H4 4. 1303

McCall 1 lo al. 2s iii• IS. folloxvcd ;
Part h» v. Todd. 12 K It. 171.
14 A. It. 144. 17 S. c It. UNI

iii.. 6887
McCall » It..Iff. 13 S. » ' It 130. fol

lowed : 1 lovex x. Whiling. Il S.
I It 515...........

McCall , Il "Iif. 13 S c. It. 130. disliu 
guished : Thomson v. Quirk. is
S. C It. 005...................................i.. 818-0

Met all a ni r. tira ml Trunk It. II. Co..
.30 I . C It. 122. allirmed. 31 I
c it 527 .....................................m . 5806

McCall u in ». firand Trunk It. II. to.,
.31 I C It. 527. followed ; Max 
x (fnlario and Quebec It. W. Co..
10 if. It 7o...................................iii., (KMf4

Met all u in i . Mil all uni. Il P. It 170. 
distinguished : Uall x . Colline, 12 
P. It. 413..........................................L 1454

McCall a in ». I’rorinrial Ins. Co.. 0 |*. R. 
lo], applied ; | la vies v. Iluhhard.
10 P R. 148................................ iii . 0088
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McC-MeD | COLUMN.
McCann i . W alt rloo < ounly I lut mil 

I 'ire ins. # ! . c. it. :imi,
distinguished ; SliiiniH.il Hust­
ings Mill uni Ins. Co.. 2H I'.
:;su. l* A. It. si ............................ ii„ 3200

Met nrli r r. McCarhr. 7 (I, It. 2l.‘t. dis­
tinguished ; Iti* Crnwter. I roxx 1er
x 11 iiiliiaili. 10 O. It. 150..........ii.. 2725

Met'nrthy v. 1 rhuckh, III < *. I*. 227.
r..x )>r««al. ih. |i15..........................iil., 5483

MvCurlhu i". <'-.•-/« r. S O. It. 310. uffirui-
ed. 12 A. It. 2*1..........................iv.. 7100

McCau»//»« */ ami II alsh Iti . 3 (>. It.
12'.. folloxved: Iti* Itn-s. I'uni 

• mu. ami Mnllmi. 10 I*. It |H2.. ^

Mrl'h llnml r. I rmslrony. 22 II It. 42.
21 A. It. INK. reversed. *2.', S. f.
It 21 y...................................iv. 7501, 7070

Met lulu rlu r. Huh \lnnufni turino Co., 
lit A. It. 117. commented on; 
Itodgers \ I la ini It «.n Colton Co..
23 U. It 12.' .................................ii.. 418S

Mi l Iumi c. ilrl 'rm hi ii. 2 O. It 000.
affirmed. <). It. ................ ix.. 7U‘*3

McCollum r. Ihiris. S V. C. It 1 .'.0. 
specially referred to ; Htexvnrt x.
Si•,iIih,,rp. 2.'. U It. .',|| i III 1S2.*I 

Mel "Iil.i II r. Tim II "I Itroi ki illc. 11 O.
It .'122. follow«-<| ; Welsh x. City 
of Si Catharines. 13 O. It. 300.

11.. 4030
Mel'onm II. Me ."I Cli. Cli. 423. approved 

iiihI folloxx.-il : Moran v. Kellogg.
10 C. !.. T Ocr. V 1S4 i 1111

)lrCorl.ill i l\ n in ht. 3 S. C. It 23.3. 
t'assois* I *ig. 2nd id. 001 follow­
ed : King v. Itiipuis. 28 S. It.
3,88................................................... ill.. 07!Nt

McCormok r. Shun II. 13S Mass 131. 
not unproved of ; Munro x. Wal­
ler. 28 n It 20..........................ii.. 3807

McCrnv v. Whyte. 7 A. It. 103, affirm­
ed. 0 S. C. It. 22............................i. 500

Ilel’riiki n r. I'rrmrick. S I* It. 501. 
followed : In re Widmeyer v.
McMahon. 32 C. I'. Is7 ........... i.. 2040

McCrakcn r. i ii su n k s p |{. 501. dis­
tinguished: Ite Young x. Mordeti.
10 I*. It. 270 ...................................i . 2010

MeCraki II r. Ili liitun. 3.7 I C. It 122 
revers,al. I A. It. I. hut restored.
I S I ' It IT'.* I 1073

Mel rum y r. 1 h hod. pi I1 It 53,0. ,.\ 
plained and followed ; Parker x.
Howe. 12 P It. 351..................... i.. 350

McCrru r. Walt rloo Count a I lut uni 
Tire Inn. Co. 20 C. P. 131. affirm
ed I A. It. 218............................ ii.. 3288

11cCunifi Itnrh'r. 21 A It. 402. v
versed. 20 S. C. It 120 ii . 3122. 113.1 

McCulloch i McCulloch IC I T 252. 
followed; Mela>an v. M< Is'au.
17 P. It. 440 . ..........................iii .341*1

McCulloch r. 'Township of I 'nlciloniii,
25 A It 17. followed: Cluilloiier 
x. Township of I .oho. 32 O. It. *217

11.. 4500
Mi I him nl i Mi Ih nn iil. 15 A. It 2S7. 

followed : Moses x. Moses, 13. P.
It. 12. Ill ....................................... i . 2047

Mr Derm id \h h.......id. 15 A It 207.
sneeiall> referred to and con­
sidered ; In re Walla, e \. Virtue.
21 H. II. 55*...................................i 2048

McDcrmid r. Me her mill 15 \ It. 287. 
followed : Krentziger x. Pros 32 
O. It. IIS ............................i . 1380. 2047

McD-McE] COLUMN
McDermott e. liront. It, p. |{. 215, ap­

prox e<| : |-'aulkiior x. Clifford. 17
P It 303 ..................................... iii.. 0050

A1 cDon iihl. Ah Donald, Uni I Marsh, lie, 8 
P. It. 88. approved : Ite Cionyn.
Kexv. and Hells, s P. It. 372. . ii.. 440ij 

MclJoinilil r. Cut launch. In re 5 P. It.
2SS, alii lined. 30 I*. C. It. 432. ii . 2787 

McDonald r. Dan son. Il IJ. I,. It. 181, 
approved: Dawson x. Ihiuioni. 20 
8. C. It. 700 .................................ii.. 40p;

McDonultl r. Dickinson, 25 O. It. 43,
a Hi rmed. 21 A. It. 1X5 ................

ii.. 4504 ; iii., loon
McDonald r. I n Id 0 P. It. 220. re­

versed. 12 P. It. 213................ iii.. 0520
McDonald r. I.ukt Sun cot la and Cold 

Slurain t o.. 20 O. It. 217. re 
xersed. 20 A. It. 411, affirmed.
31 S. C It. 130.. ii.. 3104; Iv.. 7327 

Mclhinnhl r. McDonald, II lir. 545.
rexersed. 10 lir. 37 ...................ii.. 4<N*4

McDonald r. McDonald. 17 A. It. 103.
affirmed. 21 8. C It. 201 ___ iii.. Tl.te

McDonald r. \h Donald. 11 C. p. 3,74. 
follnwed : I h,lilies v. MeKeehin.
23 V. C. It 52..........................iii.. 332V

McDonald r. \h l\ minni. 20 lir. 12. 
eommeiited on ; Parker v. Parker.
32 C. P. 113 .................................ii.. 2304

McDonald r. Murray. 2 0. It. 373. fol
lowed i hut see S C„ 11 A. It.
OH * : MeCrae v. Hac ker. 0 O. It.
1...........................................................Iv.. 7218

McDonald r. Marian. 2 <» It. 573. re­
versed, 1 1 X. It. 0*1...................ix . 7:Is

McDonald e. 11 array. 11 A. It. 101. 
distinguished : Armstrong x.
Auger. 21 O. It. 08............................

i.. 343. 1545 . ix.. 7227 
McDonald r. Slucki y. 31 V. C. It. 577.

folloxved : Hoiid x . Colimee. 15 O.
it 7i*;. I*; a. it -.os................ M.

McDonald r. Weeks, 8 lir. 207. eon- 
sidered and approved: Patterson
v. .Tollus<m. 10 lir. 5X1..................ii.. 2M4

McDonald e. II., A* s lir. 207. dis 
sen te, I from ; Keefer V. Merrill. •>
A. It. 121 .........................................Ü-. 2818

McDonald r Wriyht. 14 <ir 284. dis­
tinguished : Cole \ . Hall. 13 P. It
Itmi ................................................... ii.. 3026

Mellon. II , McDonald. 24 V. C. It. 71. 
folloxved: I loot It v. (iirdwood. 32
V. C. It. 23. . . ...........................I.. 300

Mclloinll r. Trorincial Ins. Co., 5 !..
.1. 180, specially referred to : 
Mercer Co. v. Massey-Harris
C„. 01 P. It. 171 ....................... iii • 7018

McDounald e. Thomson 13 P. It. 250. 
followed: Simpson v. Murray. 13
P. It. lis....................................... iii. 5504

McDonnell It'll 0 1. .1. 133 not fol
lowed : Lewis v. Jones, ib. 133.III.. 5511 

MrDonnall r Campbell 41 1*. C. It.
33,2 affirmed. 14 C L. .1 213. .h. 061 

McDounaU r. Campbell. 20 fir. 280. re­
vers,.,!. 5 A It 503. C, S C It
502 .................................................Ii.. 41X1-4

McDounaU < l.iinlsaa Cam r Mill Co..
20 c !.. .1. K13. 0» P 1! 247. re 
ferre,I to; Itmx land x Hurwell.
IS i*. ii. -."7 i m

McTilii arils r. Talmi r. 28 C. p. 132.
reversed. 2 A It. 430 ................ i •

M cl.'tenu r. M,I cod. 0*. V. C. It. 235.
affirmed, 0 A It. 230 i.. HU; Iii- ''»•>»
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•MrH | C OLUMN.
1/(7.* oil. If A. It. 239. fol- 

-d; Shepherd v. Canadian 
I in. It. W. Co. 11 1*. It r»17.i.. 7.1

\lontriiiI /•ark iiinl l*lninl 
h • I'. It. 1. utfina­

il. 3o s. c. it. nu................. iü.. <;7.s3
■ ;i i ■ Town of Ntvatliroy, in a.

I! 030. dM-ussvd ; I'rntt v. City
.... I l". .I'.l II I I I * Him I I ?: Si nil fold. II O. It. 200. ill

7111
■ i \ «* //* \ nu rioun Life

I - 1 1 •>.. 22 < ». It. 151, reversed,
A. It. 1»7, 23 s. c. It. 14»..ii.. 545!I 

c. X orth American Life
■ < '• . —0 A. It. Is7. u|i|»li*.*l 

iiinl followed ; Manufacturers*
l.ife Ins. Co. v. Gordon, 20 A.

. 00 ........................................ h.. 8489
'<■ r. \ orth American l.ifc
I -0 A. It. is", applied;

I rank \ Sun Life Asscc. Co., 20 
V It .'ail. SA S. C. It. 152 n.. .ii.. :?44n 

( ampin //. 2s (Jr. 308, re­
versed. 2 O. It. 150................... i.. 688

A nic , 11 < i it. 220, altirmed.
1 a«e|s* Dig. 217............. i. 2170, 2207

UrfAti H n Vo., 11 
" It :n7. reversed. 11 A. it. Hi

ill.. 5»U7
'. I.in use ( ’um m innionorn of 

Ih •ihtfonl, 21 ( l. It. Ik 15, follow - 
i Regina v. Farrell, lit! (). It.

........  till Ht II * ih i ll If. II . » «...
■ I C. It. i;;I. distinguished ;

Xnliiir \. Grand Trunk It. W.
1 25 (I. It. :i7. 22 A. It. Mil. . .

!.. 18VH; iv. 73115
'. Mill in. 27 V. C. It. 112,

M-nh'i-ed ; Williams v. Richards.
2.1» It (551 ............................ iv., 7301 !

I • mill/. 27 S. c. It. I'.»;!, dis- 
: nuMiished ; Cully v. l-’erdnlw. .50

l/ii/ilh tiin. ‘ Ü </ II. I».
P I. followed ; Kinerson v.
G.arin. 12 I'. It 399.............i. 1341-2

i 1 I In (Jiii i n, is s. c. it.
71 followed ; Itoss v. The

- 25 S C. It 504.............i.. 2277
tu' h I in. I l . C. It 378. 

•iisidered and distinguished ;
! * > l«»r ' . Magrath. 10 U. It. 000.

ill.. 7111
\««*ton. If,. 13 I* R. 28.

• '. il, ih. SSA............................i. 2077
• 1 ■ ■'''mut. 5 1*. It. 50, referred 

It. Chatham Harvester Co. v.
> Pl» ll. 12 I*. It. 000...........ii.. 3071

if "’ii. |3 c. I*. 11-'.. re
'•se.l, 2 E. X A. 415 ...........iii.. 5031»

11 eh 111/11 ii. 21 I ». It. 281*. 
ised. 11» A. It. 50. 21 S. C.

It 207 ..........................................iii.. 0345
Smith. 21 A. It. 542. affirm-

21 S C It. 203 ................. iii.. 0095
Smith, 21 s. c. it 208,

• d . Murdoch v. XX'est. 21 S.
It 2ii5................... i . 127»» : iv.. 7090

I n tt». 13 O. It 099. follow 
Stuart v. (trough, 1 M ». It.

........................i.. 942; iii.. 0003
It'll»,. 27 n It. 117.

ied. 23 A. It. 7(»1................iii.. 40tH5
I'oiniHliiii of Ellice, 37 

I* It 5SU. reversed. 1 A. It.
s ..........................................iv.. 7870

McH-McL | VdLVMX.
Mcllnrilit v. Township of Ellice. 1 A.

K. 028. applied and followed ; 
Township *d‘ North I ion-heater 
v. County of Middlesex. 10 (»
K. 058 ............................................ iv.. 7375

Mcllroy v. Mcllroy. 14 1\ H. 204. fol­
lowed : Hermann \. Mandarin 
Gold Mining Co. of Ontario. 18
1*. It. 31 ....................................... iii.. 0979

Mclnnc» r. Macklin. 0 L. .1. 11, referred 
to; Gilbert v. Stiles. 13 1* It. 121

!.. 195
Mclntic r. Met iillotli. 13 c. l1. 438. re­

versed. 2 E. & A. 31 Ml................ i.. 1919
Mclntie r. Mit ulloeli. 2 K. X A. 390. 

followed ; Todd \. Hun. 15 A. It.
85 .........................................................i„ 1955

.Mi I nt o»h i . ihitario It n iik. Ill Or. 155,
varied. 2n Gr. 21. .. ,i.. 2230; ii . 3398 

M cl lit mill r. Itoyirs, 12 l‘. It. 389, fol­
lowed ; It*- Holder and Ontario In­
vestment Association. 10 » ». It
27,9 ...................................................ix . 7170

Molntotk v. Tyhunt, 28 U. C. It. 666. 
considered; Green \. Wright. 21
V. C. It. 243 ............................... iii.. 0320

Mclntooh »-. Tyhurst. 23 V. C. It. 505.
overruled. 24 I . ( . It. 112.----- iii.. is 120

M cl lit inc r. Statu. I C, 1*. 218, ilistin- 
guished ; Anderson v. Henry, 29
(I. It. 710............................................ i.. 2008

McKay * » #•*/*/« r. 2 \ It. 509, re­
versed. 3 S. C. It. 130..............    i., 3>27

McKay r. • * «/-*/* r. 3 S. < '. It 13,0, dis­
tinguished ; Xelles v. White, 29
Gr. 338 ............................................. i.. 310

.1/cKtty I. t / */*/* » 3 S. c. It 430. re­
ferred to : Jeffery v. 1 lewis. 9 U.
It. 304 ............................................... i., 325

McKay r. t'ryihr, 3 S. C. It 130, fol- 
Imveil ; Whelan v. Ryan. 20 S. C.
It. 05 ............................................... i.. 331

McKay * Mm Im. If,. 21 (I It. 104, eon 
side red ; Slu-rk v. Kvatis, 22 A. It
242 ...................................................... i.. 1490

McKnii ami ! oh h«Iny «»/ South tioirer,
Ih. 12 V. It. 553. followed. It- 
1‘oiliH-k ami City of Toronto. 15
I*. It. 355 .............................. i.. 100. 1314

McKenna r. Smith. 9» Gr. 9». follow­
ed ; I lea ma n v. Seal*-. 29 Gr. 278.

i.. 401
McKenzie e. K it t litige. 21 C. 1*. 1, fol­

lowed; M> Keiizie \. l»ewan. 30
l\ C. It. 512....................................i.. 100S

McKciizn i . \h \ a n ylit on 3 IV It. 35. 
specially referred to; MeVicnr 
X. McLaughlin. 10 1*. It 450..il.. 3019 

McKihhon e. Fccyan 21 A. It. »7. com­
mented on; Re Oheeaborough, 3(1
(I, It. 039 ..................................... .ii. 3412

McKilh’ti. Toie in hip of. i. Toicnthip of 
Loann. 25 A. it 19». reversed, 29
S. C. It 702 .................................iv.. 7301

McKinnon e. Lu ml a. 21 A. It. 500. (re­
versing 21 I ». It. 132 ». reversed;
Lundx v. Lundy, 21 S. C it. 050

iv., 7518, 7555
Mcl.aclilin e. Itluckhum. 7 1’. K. 28','. 

dissent*-*! from ; Mevera \. Kend­
rick. 9 I' It. 303 . ..................... ii.. 3008

McLaren e. t ‘alilin II. 29 Gr. 438. inn 
followed ; McGarvov v. Town of 
St rat limy. 0 (» It 13.8 ii.. 2009. 3212 

Mc Lan a v. t'amnia t entrai It. IV. ('*,..
32 C. 1*. 324. affirmed. 8 A. It. 504

iii.. 5894
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McL-McM | COLUMN.
McLun n r. l'ouinu n iai I nion . I hmcv. 

f •>.. 7 < ». It. <14, affirmed. I- A.
It. 270 ............................................ ii.. 3350

McLean r. Mini, 14 |\ R. M4. distin­
guished : Stark v. Rosi-, 17 I*. It.
-•'17..................... !.. 1312. 1355; ii . 2504

1 IcLchii r. Ilm lier. U I». R. 300. follow- 
oil: Campbell v. Scott. 14 I’. It.
203.................................i.. 11)44: ii.. 240.'»

McLean r. t hill,. 21 O. R. OKI. re­
versed. 20 A. It. 000.i. 221*2: iii.. 5178 

Mi l.i an r. t 'liiilrxilnlr llnnl inii (V, y 
A|*p <’iis. 05. distinguished : Itynii 
v. .XicKerrnl. 15 <). It. 400....i., 700 

McLean -, Hun. 30 V. <’. R. 551. re­
versed. 1 A. R. 1Ô3................... ii.. 4211

McLean r. (lari a ml. 10 A. R. 405, re­
versed. i:i s. < '. it. ;$oti.............. i.. 4si

McLean r. (Irani. 20 < Jr. 70 followed ;
Shaw v. Crawford. I A. it. .".71..

McLean r. Hamilton Street If. Ü , Co..
11 P. It. Iliy. followed : Odell V.
Rennet|. Ill I*. R. 10 ............ iii.. 3301

McLean r. Hannon, S. <'. It. 700. fol­
lowed: Crowe v. Adams. 21 S. C.
It. 342.............................................iii.. 040S

McLain r. Met.coil. In re. 5 I*. It. 407. 
followed : I Inli-on v. Shannon, 20
o. R. KM. 27 O. It. 11T.................

i.. 2<»20. 2004
McLean r. McLeod. In re, 5 I*. It. 407, 

speeiallj re ferre» I to: Re \ I ■
Cabe v. Middleton. 27 (). It. 17o.

i.. 2021
McLean r. Shields. 1* O. R. 00*1. distin­

guished : Solutes v. Staffonl. 10
I’. It. 7S. 204..........................ii.. 3020-30

McLeod r. F.niiiih. He. 12 1*. It. 450. dis- 
tingtiislied and dmihtetl : Ite Teas-
tlall v. Brady. IS 1'. It. 104............

L 2011 : ii.. 3007. 3102 
McLeod r. roller. f1S0S| 2 Ch. 205. 

distinguished : Ouelter Watch 
Case Manufacturing Co. v. Tag­
gart. 20 A. It. 205. .ii.. 3000; iii.. 5107 

McLeod r. Tnia.r. 5 I*. S 455, approved 
of: Mandeville v. Nicholl. 10 V.
C. It. 000 .......................................iv.. 7700

McMahon r. Homes, Order Rook No.
1*. fid. 730. I not reportetli fol­
lowed: Church v. Fuller. 3 ().
R. 417............................................ iii.. 0057

McMahon r. I.aani 12 I’. It. 02. distin­
guished : Fnrran v. Hunter ih.

I ................................................... iii . 0071
McMartin r. McDonitall, lo I . f. R.

3,00. commented on : Roldriek v.
Ryan. 17 A. It. 253 ..................... i.. S40

McMash r r. Health, lo C. L. ,1. 103. 
distinguished: Metropolitan Ruild- 

ii"d Savours Society V. Rod- 
dell. 12 C. L. .1. 50. .. .................i.. 2102

McMash r , (,inland 31 C. 1*. 320.
a Hi rated. SA. It. 1 ..................... i.. 702

Mr Master r. Moriaud. S A. It. 1. 
observed upon and explained : 
Brown v. Johnston. 12 A. R. 100

i.. 033
McMash r r. Hina. 42 V. C. R. 400.

reversed. 3 A. R. 10H................. i.. 541
McMicliael r. (iraml Trunk If. IV. to..

12 O. R. 547. approved: Hans­
ford v. Michigan Central R. W.
Co.. 20 A. It. 577 ........................iii.. 5000

McMicha.l i II dli, 10 O. It 730, re­
versed. IS A. R. 404..........................

ii., 30S4 : iii., 50(30

McM-M.W | COLUMN.
McMillan r. (irand Trunk If. IV. Co.,

12 <•. it. 103. 15 A. It. 14. re­
versed: (irand Trunk It. W. Co. 
v. McMillan. 10 S. C. It. 543. .

iii.. 5842
McMillan r. McMillan. 21 (ir. 504. dis­

tinguished: (iray v. Richmond.
22 U. R. 250 ................................. iv.. 7031

McMillan r. McMillan. 23 U. R. 3.31.
nllirmed. 21 A. R. .343 ............ii.. 44S2

McMillan r. McMillan. 30 O. R. 027.
affirmed. 27 A. R. 200 ............ iv.. 7088

McMullen r. Free, 13, o. R. .37. distin­
guished: Stewart v. Seuilhorp. 25
o. R. 544 .............................. i.. 111. 1823

| McMullen r. Pollen, 12 O. R. 7<*2.
nllirmed. 13 ( i. R. 200 ............iii.. 0532

! MoMuUcn r. l/ell illianis, 5 A. R. 51 S.
referred to: Kill* v. A hell. 10 A.
R. 220 ...................................................

McMurrau r. (irand 'Trunk If. Il . C##.,
3 ('it. Ch. 13,0. referred to; Tra­
ders Bank v. K eau. 13 1*. 1t. OU

ii.. 2400
McXabb r. OpHcnheinicr, 11 B. R. 214.

followed : lie I toy le v Henderson,
12 I’. R. 3S................................... iii.. 557o

McXair r. Hoinl. 1 I I*. R. 132. followed : 
Rnskerville v. Vose. 15 1’. R. 122

1.. 1320
MeXair r. Hoinl. 14 1*. R. 13.2, followed : 

Carton v. Rrndlttirn. 13 1*. R.
I 17 ......................................................i . 1 v.-'* ;

McXccley r. McW illiams. 0 O. 1t. 72,8.
reversed. 13 A. R. 324.............. ii.. 241 *S

| McXccleu r. l/ell illianis. 1,3 A. R. 324.
followed : Beam v. Mériter. 14 < *.
R. 412......................... ii.. 24'.»!*: iii.. 5230

j McXccleu v. McWilliams. 13, A. R.
824, commented on; Bette \.
Smith. 15 O. R. 413.................ii.. 2504

McPherson r. Forrester, 11 V. C. R.
302, followed ; Uonnellv v. Stew­
art. 25 V. C. R. 80S. ................... i.. 1402

McPherson r. IIcPhee. If'. 21 II R.
280 n., affirmed, ih. 411.............. i.. 2070

| \lcQnan r. Phiinij Mutual Fire Ins.
C o.. 21» C. B. 511. reversed. 4 A.
R. 2S'.l. affirmed. 4 S. C. R. «iüo.

ii.. 3200
Mcltac v. Marshall. 17 A. R. 130, 10 

U. R. 405. ret creed. 10 S. C. R.
10.................................... i.. 1230: ii.. 4160

! McVcain r. Ifidh r. 17 B R. 353. dis­
cussed ; Bhair v. Bltair. 10 B. It.
07 . . ....................................................i.. 1S7

IIcYcan r. Tiffin, 13, A. R. 1. considered : 
McNamara v. Kirkland, is A. R.
271 .............................. ii.. 3033: iii.. 5387

I Mc]‘euii r. Tiffin. 13 A. R. I. followed :
Reinhart v. Slnitt, 15 (). 1t. 325

11..
Mc] eau r. Tiffin. 13, A. R. 1, followed :

Re Wallis and Vokes. 18 < ». R.
8.......................................................... ii.. 3032

l/cl icar r. McLauijlilin. 10 B. R. 150. 
distinguished : Clarkson v. Ihvnn,
17 B. R. 02. 200 ...........................ii.. 3048

, McWhirter r. Corbett. 4 C. B. 203. fol­
lowed : Creighton v. Sweetlnnd.
1S B. R. 180.............. i.. 1 MO; iii.. 04<»4

I McWhirter r. 'Thorne. 10 C. B. 302. fol­
lowed : City Bank v. Smith. 20
Ç. B. 93............................................. i„ 508

UcWiUiams v, i dam», l Macq, II. I..
120, referred to: The (jiteeti v.
The Shelby, 5 Ex. C. It. 1............

U., 2808; iii.. 0480, 0717
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Mail-Man | COLUMN.
Uadi™. Ur. :*,i r. r. it. 333. followed;

lteg. v. lleckor, 2U U. It. UÎÜ___
i.. 1302 ; iii.. 0340

Utuhhn r. Cox, 44 l . It. 542.
affirmed, 5 A. It. 473 .............i.. 773

Maddixon r. Aldcrson. S App. Vas. 407. 
followed ; Campbell v. McKerri- 
rlier. II O. It. 85.......................iv.. 7107

Ilagdalen College Case, 11 Hep. 70 I h >. 
distinguished : Tin- «Jiivi •• \ I• 
liot, 2 Ex. C. it. 4'J. . .iii., 4087, 0707

Magee r. (lilmour, 17 I >. It. 020, _
affirmed. 17 A. It. 27...............ü., 3785

Ilaguire v. Scott, 7 L. C. It. 451 «lis; 
tinguished ; Shaw v. Cadwell. 17
S. C. It. 0.77 ............................iii-, 5173

1/ a y urn Magurn, 3 (). It. 570,
affirmed, 11 A. It. 17s.............. ii.. 3004

\laguni r. Magurn. 3 U. It. 570, fol­
lowed ; Wheeler V. Wheeler, 17 I*.
It. 45 ........................ii.. 3030; iii., 5013

11 alum u r. Past I loin font Mining Co.. L.
It. 7 II. L. 800, followed; Allen 
v. Ontario and ltainy ltiver It.
W. Co., 20 O. It. 510...................

i.. 000 ; iii.. 58X8
Mail Printing Co. r. Clarkson, 28 O.

It. 320. rexers.il. 25 A. It. 1..i- 432 
Main v. •''lark, 15 Ajip. Cas. 384. refer­

red to; Reynolds v. Attorney- 
(tenoral for Nova Scotia, 11800]
A. C. 240 .................................iii.. 0738

Major */. t. v. Itcynolds. II. T. 0_ Viet., 
anproved; I ta by <]. t. v. Watson,
13 U. C. It. 53.1 ....................... i.. 027

Malcolm r. Leys, 15 I*. It. 75. distilij 
guished : Spronle v. Wilson. 15
I*. It. 340 ................... L 1305; ii.. 3473

Ilah v. Bouchier, 1 Ch, Ch. 350, 2 Cb.
Ch. 254. overruled ; Kerry v.
Donovan. 21 A. It. 14...............L 120.3

Malmesbury U. II. ('<>. r. Ituihl. 2 Ch.
D. 113. followed ; Township of 
Itnrford v. Chambers. 25 (>. It.
003 ........................... L 75-0; ii.. 3012

I law In stir. Mayor, <(«.. of. r. Wil­
liam». |1801| 1 Q. K. 04. fol­
lowed; Georgian Kay Ship Canal
i o. v. worm .>ewspa|H-r x o.. in
I*. It. 320 ........................i.. 1410. 10115

Mangan r. I tin rton. 4 II. & C. 388,
commented on and distinguished ; 
Sanasier v. Eaton. 25 I ». R. 7-S.
21 A It. 204. 24 S. C. It 708. .

ii., 3108 ; iii.. 4782
Manitoba. Produce of. In rr Certain 

statutex relating to pdueatlon. 22 
S. C. It. 577. reversed ; Kroph.v v. 
Attorney-tteneral of Manitoba.
118051 A. C. 202. 5 Cart. 150. .i.. 1180 

Manila r. I,onion Loan Co., 23 A. It.
i::o. a thru ed 20 S. « It 113 .ii.. 4280 

Manning r. Mullins. 118081 2 1. It. 34. 
followed; Stewart v. Jones, 10
I'. It. 227 ................... i.. 17M : ii . 25144

Manufacturers anil Merchants' I'in In­
surance Co. r. Mirood, 28 C. I*.
21. followed; Crain v. Ottawa 
Collegiate Institute. 43 V. C. It.

Manufacturers' Life Ins. Co. r. (Ionion,
20 A. It. .300, applied ; Frank 
v. Sun Life Assurance Co.,
20 A. It. 504. 23 S. C. It. 152 n*.

ii.. 3440
Manzoni r. Douglas. 0 (J. K. D. 145. dis­

cussed ; Crawford v. Upper, 10 A.
It 440........................................... iii., 4782

Mar-Mas | COLUMN,
Maritime Hank r. Stnrart. 1.3 I*. R. SO,

affirmed, ib. 202, 401 ............. i., ûul
Marrin v.Stailacona Ins. Co.. 40 V. C.

It. 550. affirmed, 4 A. It. 330. .ii.. ,32*30 
Marriot r. Cotton, 2 C. & K. r,."i.3. re­

ferred to, distinguished, and 
doubted; Kerry x. Rank of Upper 
Camilla, 10 C. I*. 404 ...............

i, 1707; ii.. 3708
Marsaek r. Webber. 0 II. & X. 1, fol­

lowed; Smith v. Fleming. 12 I*.
It. 520, 057 ................................ ii., ,3800

Marsdrn r. Lancashire, de.. U. U . Co., 
followed ; Contts v. Dodds, 10 K.
It. 273 ........................................... !.. 1.327

Marsh r. Pulton County. 10 Wall. 070, 
especially referred to; Confedera­
tion Life Association v. 3’oxviiship
of Howard, 25 (>. It. 107...........

ii., 4247-8, 400*3
Marsh r. Webb. 21 (4. It. 281. affirmed.

10 A. It. 504 .............................. i.. 027-8
Marshall r. Hreen, 1 C. K. D. 35. com­

mented upon and distinguished ; 
Summers v. Cook, 28 (Jr. 170. .

Marthinson »\ Patterson. 20 (>. It. 125. 
in part reversed, 2'* <t. It. 720. 
hut restored, 10 A. It. 188....i., 847 

Martin r. McM/nnc. :i O. It. 400, re­
versed. 8 A. It. 075 ................... i.. 408

Martin r. McMullen. 10 O. It. 22,0. re- 
xorsed. 20 < ». It. 257. hut restored.
18 A. It. 550 ...........i.. 141 : iii.. 5000

Martin r. Magee, 10 o, R. 705. distin- 
K1 I : Re Wilson and Toronto 
Incandescent Electric Light Co.,
20 O. R. 307............. i . 1075 ; ii.. 2,075

Martin r. Magee, 10 (). R. 705, reversed.
18 A It. 384 .............................. i 1077

Martin r. Martin. 12 (Jr. 500. affirmed.
15 (Jr. 580 ................................ iv.. 7510

Martin v. Sampson. 27 ( ►. It. 545. re­
versed. 24,A. It. I ................... i.. so4

Martin v. ’Pin Dacca. 2 Ex. C. It. 328.
reversed. 20 S. C. It. 240....i.. 1752 

Martin r. Treacher, 10 (J. K. D. 507. 
followed ; Malcolm v. Race. 10
l\ It. 2,2,0 .................................. ii . 2411

Martinilale r. Clarkson. 0 A. It. 1. dis 
seated from; Pratt v. Kunnejl, 21
(4. R. I .................................... i.. 21214

Martinilale r. Clarkson. 0 A. It. 1. dis­
tinguished: He Luekhardt. 20 (>.
It. Ill ............................................I-. 21*31

1lartlcy r. Carson. 12, S. C. It. 4.30. 
followed: News Printing Co v.
Macrae. 20 S. C. It. 005 ___ iii.. 0825

Marsctti r, W illiams. \ P,. & Ad. 115. 
distinguished: Henderson v. Rank 
of Hamilton u It (til .i.. 011. 1815 

Mason. In n. 21 (Jr. 100, affirmed, ib.
020. hui reversed: Mason v. Scott,
22 (Jr. 500 ................................... ii.. 3110

Ifanon and Senti, i,, rc, 21 (*r. lrttt,
. affirmed, ill. 020 ........................ iii., 7120

Mason v. Agricultural Mutual \ssur- 
ancc Association of Canada. 10 C.
P. 403. affirmed. 18 C. P. 10. .

ii. . 2,321 : i\.. 7257
Mason r. Agricultural Mutual Assur­

ance Association of Canada. 18 C.
P. 10. followed ; Reddick v. San 
geeii Mutual Fire Ins. Co., 14 « I.
It. 500 15 A. It .3113 .............ii.. .3.308

Mason r. Hamilton, 22 C. P. 100. re-
xersed, ib. 411 ............................ i„ 580

ZZ
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Mns-Men | COLUMN.
Miihoii r. 11 <nn il I on. I’. Ml. dis­

tinguished : MpHdwiinls v. Mc-
iii'iiH. io r. c. it. 424............... i.. BOO

Mason v. •/oh n si mi. 20 A. It. 112. fol­
lowed : Allison v. Breen, 10 p. It.
110. 143 .......................................ü.. 404:i

Mason v. Mogridge. S Times I,. It. HO.", 
distinguished ; Long v. Thomp­
son. 10 p. it. r.10.........iii.. 0112. r,oor,

Mass, r. '.Ins*,, lu I*. |{. :,7I not f,.| 
lowed : Herring v. Brooks. 11 I*.
It. Vi ......................................... Mi.. 0000

l/d.«*« // r. lb uni s. 21 (.1. It. I >. at |ip.
:t:t4. :snecially referred to; 
Simpson v. 11 nil. 14 P. It. 2 111. .

Massi, v. Toronto Printing Co., 12 P.
It. 12. not followed ; Christie v. 
Casey. I.". C. L. T. <lev. X. 12. i . 320 

Massing!" r,l \. Montague, 0 (Jr. 02, 
followed: Templeton v. Lovell, in
(ir. 211 ......................................1 . 306

Mamin I r. I.unsilrll. S p. It. 27. re­
marked upon and modified; 
Phipps v. Bonnier. N P. It. 1N1. .

ii.. 2322
Mastir, t r. Stewart. 22 O. It. 200. dis­

tinguished; Tennant v. Callow.
22 H. It. 20................................. ii.. 2800

Mather* r. II, Him II. 10 (ir. 172. «list in- 
guished ; Aidons v. Micks, 21 1 ».
It. 02 ......................ii.. 4428; iii.. 2713

Mathers v. IlclUirrU. 10 (ir. 172. ex­
plained : Forster v. Ivey. 22 < >.
It. 172 ................... ii.. 4440; iii.. 5713

Mathcsou r. Killy, 21 C. P 308. distin­
guished: Howell v. Listowvl Itink 
and Park Co.. 12 (>. It. 470....

i. . 1007 : iii.. 0840
Matson r. Sirift, 2 Jur. 042. followed ; 

lte Houston. Houston v. Hous­
ton. 2 O. It. 84.......................... ii.. 4450

Mattln 1 is r. Hamilton Powder Co.. 12 
O. It. 28. reversed. 14 A. It. 200

ii.. 4177
Mat theirs r. Holmes, 2 ( ir. 1, aflirmed.

5 fir. 108 ................................... ii.. 2224
Matthews, c, erne. Co. r. How chard. 28 

S C. It. 280. followed : (iraml 
Trick It. W. Co. v. Itainville.
20 S. C. It. 201 ...........iii.. 1772-2800

Maude r. I.oirtcii. L. It. 0 C. P. 102. 
followed : West Simeon < Prov. 1. 1
E. C. 128....................................iii.. 2013

Maughnn r Will:,.*, ] (’ll. (’ll. 01. dis­
tinguished ; Murcheson v. 1 >0110-
hoe. 111 c 1, .1. inn ........  . .L 174-2

\l a inn an r. Tegg, 2 ltuss. 385. 300. fol­
lowed : Liddell v. Copp-Clnrk Co.,
10 P. It 332 ................................. i- 1302

Maxwell r. Clarke. 4 A. It. 400. fol­
lowed : (VX’eil v. Windham. 24 A.
B. 2.11 ......................................... Iv.. 7450

Mar mil r. Clark,. I A. It. 400. re­
ferred to ; Bice v. Town of
Whitl.v, 22 \ It. 101..............iv.. 7407

Mayor r. Collins. 21 <L B. D. 301, dis­
tinguished : Arnold v. Playter. 11
P R. 300 .............il. 2412. 3179

Me,1,ham r. Coo/nr. L. B. 10 Eq. 102. 
followed: Be Currv. Curry v. 
Curry. 17 P. It. 370....................

ii. 2241 : iii . .2282
M<n<l '. Cream, lte. 8 P. B. 2,74. af­

firmed. 32 f P. 1 .................... i.. 21 fill
Mead r. Creiiry, He. s IV It. 374. 32 (’.

P 1. approved : lte Knight v. Me- 
dora. 14 A. It. 112 ................... !.. 2020

Mca-Mer J COLUMN.
Mead r. Creary. Hr. 32 C. P. 1, doubted, 

but followed ; Be Craham v.
Tomlinson. 12 P. It. 307___ i.. 2050-1

Mold r. O hn fe. 12 U. B M. 12 A. It.
103. reversed; O’Keefe v. Curran,
17 S. C. It. 200. .11., 2004 ; iii.. 5153 

Meagln r r. Home Iiih. Co., 10 C. I*. 313. 
followed : Meagher v. Ætna Ins.
Co., if U. C. It. 690...............h . 3457

Mearns r. PetruHa, 2S fir. OS, referred ‘ 
to; Chaplin v. Woodstock Public 
Sehoid Board. 10 O. B. 728. .iii.. 0203 

Mechanic*' Building and Sa rings Society 
r. Core llislriel Mutual Hire Ins.
Co., in I . C. B. 22U. reversed, 3
A. It. 151......................................ii.. 3338

Meek r. Parsons. 31 ( l, B, 21. reversed
ib. 220 ............................................ !.. 1722

Mega,1 tie HI, et ion Case. S S. C. It. 100. 
discussed; Statist end Flection 
Case, 20 S. C. It. 12.ii.. 2440; iii., 5017 

Meiglien r. Huell. 21 fir. 203, distin­
guished; Colonial Trust Co. v.
Cameron. 24 fir. 548 ................ iii.. 7112

Meiglien r. Huell, 24 (Jr. 503, reversed,
22 fir. 804 ........................in . 7095, 7112

Mein r. Short. 11 C. IV 430. referred to; 
Holton v. McDonald. 12 C. I*.
240 .................................................ii., 2755

Meir r. Wilson. 1.”, IV B. 33. approved
and followed: Ford v. Landed 
Banking and Loan Co., ill.
210.................................................... ii., 27""

Mcllisli r. Town of H ram y ton. 2 C. IV 
3.2, followed; Wright v. County
of firry. 1.3 C. P 47'd................ ii.. 4579

Mercer v. Vogt, 3 P. It. 94, specially re­
ferred to ; Mercer Co. v. Mussey-
Harrls Co., 10 P. It. 171 ..iii. 7013

Merchant Shiyying Co. r. Armitage,
L. It. 9 g. B. 99. followed ; Mc­
Cullough v. Clemow, 20 O. It.
407 ................................................. ii- 3473

Merchants Hunk r. Host trick. 28 C. P.
420. aflirmed, 3 A. It. 21............i.. 031

Merchants Haul: v. tarn illicit, 32 ('. P.
170. followed: French v. I dike 
Superior Mineral Co., 14 P. It.
241 ................................................ iii- 0420

Merchant* Haul: v. Clarke. 18 fir. 294.
approved of; Morion v. Nihan, 2
A. It. 20........................................i.. 573

Merchant* Haul. r. I.unis. 13 (t. It. 520. 
distinguished: Snderquist \. On­
tario Bank. 14 O. It. 580. 15 A.
It. 809 ........................i . 839; ii.. 3741

Mer,liant* llanl; r. I.liras, 13 O. It. 220. 
reversed, 12 A. It. 273. 18 S. C.
It. 704.............................................. i.. 2290

Merchants Hank r. Siller. 24 fir. 320. 
followed; lte Central Bank. Can­
ada Shipping Co.’s Case. 21 O.
It. 212..........................L 028 ; ii.. 2829

Merchant* Haul: of Canada r. McLach- 
lan. Merchant* Hank of Canada 
r. McLaren. Q. It. 2 Q. B. 4.31, 
reversed. 2.”, S. C. It. 143....iii.. 2128 

Merchants Hunk of Canada l\ Morri­
son, IS fir. 382, reversed. 19 fir.
1 ....................................................   ii.. 4481

Merchant* Hank of Canada V. Smith, 
s A. It. 12. reversed, 8 S. (’. It-
212 ................................................. . 8

Merchants Hunk of Canada V. The 
Queen, 1 Ex. C. R. 1. reversed, 
Cassels’ Dig. 030....................iii.. 0107-*-
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Mer-MeyJ COLUMN.
re ha ills Haul; of Halifax v. dillespic,

10 S. C. It. 312. distinguished ;
Ite Clarke and Vnion l'ire Ins.
Co.. 10 O. U. 4SU. 14 O. R. «MM,
10 A. It. 101, 17 S. C. It. 205, 
i Cart, i.v.i....................i.. him;. 1188

Merchants' Haul; of Halifax r. (lilies• 
pie. 10 S. C. It. 312. distin­
guished ; Allen v. Hanson. In re 
Scottish Canadian Asbestos (
is S. C. It. 007-----i.. 1US7 S; ii„ 2847

M>riil’ii llritannia Co. r. Hradcn. 10 V.
It. 410. allirmed, 17 1’. It. 77. .. .

i., 1313 : iii.. 053.1
\h riilrn llritannia Co. v. Urailcn, 17 

I*. It. 77. followed : Walker v. 
Oumey-Tildcn Co.. 19 I". It. 12

i.. 1311 : il.. 3122 ; iii.. 0535 
If. » Silrer C<>. v. Lu. 2 O. It. 4.11. 

coininented on; Hepburn v. I'ark.
0 u. It. 472 ................................. i., 790

!/• »o/< - Sill ■ I Co. r. /.If. 2 U. It. 4.11. 
followed ; Kitehilig v. Hicks. 0 O.
It. 739 ............................................ !.. 944

Mi > rirl; r. Sherwood, 22 C. 1‘. 407. fol­
lowed : Steels v. Hullman, 33 IT.
C It 171 ..................................... II.. 80M

Ihirill r. Travellers' In*. Co., 91 Wis.
329. distinguished : Shera v. 
Ocean Accident and (iuarantee 
Corporation. 32 O. It. 411 ... .ii.. 3231 

11’nitt v. Stephenson, 0 (ir. 507, var-
ied. 7 (if. 22............................... ii.. 4390

V' - - n I tor lx ami llarhour Hoard Trus­
ties v. (libhs, L. It. 4 II. H. 93, 
ilist inguished : Hood v. Commis­
sioners of Harbour of Toronto.
34 V. C. It. S7 ........................ iv.. 732i

!/■ ’I "ili*t hpiseopal Chureh, Hoe il. 
Trustee* of, v. Hell, 1 (). S. 344. 
overruled : Hoc d. Reynolds v.
Flint. M. T. 4 Viet. ’ (not re­
ported i .......................................... i.. 902

M‘>y,poHtau Isylums IHstriet v. Hill.
0 App. Cas. 193. approved ; Cana­
dian Pacific It. W. Co. v. I’arke,
I IH99| A. C. .135 .................... iii.. 0710

V ' l"ilitan Hoard of Works v. Mc­
Carthy, I. It. 7 II. I. 243 
lowed : Mcl'berson v. The Queen,
1 I a. C. It. 53..............................i.. 1711

M- '• i‘ ‘litan !.. and S. Co. r. Mara, S 1‘.
It. 355. distinguished ; Ite McLeod
v. Emigh. 12 I'. It. 450 ...........

I., 2011 ; ii-. 3102 
ifan !.. 'nui s. Co. Mara, 8 

1*. It. 355, distinguished : McKay 
Atherton, 12 V. It. 404. .. .ii.. 3070 

itan I . anil s. Cl,. V, Mara. 8 
I*. It. 355. followed ; Watson v. 
Ontario Supply Co.. 14 1’. It. 90

ii.. 3075
i"litan Saloon Omnibus Co. v. 
Hawkins, 4 II. & X. 87. com­
mented on and distinguished; 
Journal Printing Co. v. MacLean.
25 O. It. 509................................ i.. 1908

•Ineobx. L. It. 7 11. L. at pn.
I9ii 1. followed; Siarth v. Ontario 
Power and Flat Co.. 24 O. It.
HO............................................. ii.. 2810-1

"i'n r. Maekelean, 19 A. It. 729. 
distinguished ; Sutherland v. Web-
ter, ■-•I \. It. 228 ........................

i.. 940; ii.. 3123 . iii.. 5172. 5700 
lh frie*. 4 Ex. I». 170. fol- 

l"wed ; Coutts v. Dodds. 10 P. It.
273 ..................................................i.. 1327

Mey-Min | COLUMN.
Meyers r. hendriek, 9 P. R. at p. 300. fol­

lowed ; Blakeley v. Blaase, 12 P.
It. 505 ............................................ii.. 3073

Meyers v. hendriek. 9 P. It. 303, fol­
lowed ; Troutman v. Fisken, 1.3
P. It. 153..................................... ii.. 3008

Meyers r. Meyers. 20 (ir. 185. affirmed.
21 Gr. 214................................... iii., 5541

Miclull r. Itrown, 1 E. h E. nt p. 275. 
followed; lteg. v. Rose. 27 O. It.
195 ................................... iii.. 0723. 0743

Michic r. Itcynoldx 24 V. C. It. 30.3, 
distinguished; McCullough v. Cle-
mow, 20 O. R. 407 ....................ii.. 3473

Middlesex. County of, v. Small man,
19 O. It. 349. affirmed. 20 O It
4S7 ............................................... iii.. 0108

Midland H. II . Co. r. dribble, | 1S951
2 Ch. 827. referred to ; (irniid 
Trunk It. W. Co. v. Therricn. 30
S. (’. It. 485 ............... ...........iii.. 5877

Midland If. IV. Co. r. Ontario Hull in y 
Mills <o.. 2 O. It. l. affirmed,
10 A. It. 077 .............................Iii.. 0228

Midland A*. IV. Co. r. Ontario Rolling 
Mills Co., 1(1 A It. 077. followed; 
Clayton v. McConnell. 15 A. It.
500 ................................................ iv.. 7788

Miles r. \ nl;ati ll. 29 (). It. 21. reversed,
25 A. It. 45s .............................ii.. 2821

Millar r. Cline. 12 P. It 155. distin­
guished ; Ite Washington, ih.
3SO ................................................ iii.. 0549

Millard v. Oaddiley, 11884J W. X. 98,
distinguished; Merchants -Na­
tional Rank v. Ontario Coal Co..
10 P. It. 87..................!.. 718; ii.. 7053

Miller r. Hamlin. 2 O. It. 103. distin­
guished ; 1 teenier v. Oliver. Ill A.
R. 050 ............................................. i.. 2291

Miller r. Iteid, 29 C. P. 570, affirmed.
4 A. It. 479 .................................!.. 575

Miller r. Stephenson 27 X". It. Rep. 42.
affirmed, 10 S. C. It. 722... .iii.. 0950 

Miltctt r. Ilareg, 31 Itenv. 47o applied : 
Itrethour v. Itrooke, 23 O. It.
058. 21 A. It. 144 ................... ii . 4470

Milligan r. Sills 13 P. It. 350. not fol 
lowed : Cameron v. Elliott, 17 P.
It. 415........................ !.. 1480 ; iii.. 7010

Milloy v. (irand Trunk H. IV. Co., 23 
i* R. 154, reversed, 21 A. R.
404 ...........i„ 890 ; ii.. 2795: iii.. 5837

Milloy r. Kerr, 4.3 V. C. R. 7S affirmed.
3 A. It. 350. 8 S. C. It. 471___ i . 032

Mills v. Kerr, 32 C. P. 08, affirmed. 7
A. It. 709 ..................................... !.. 482

Mills v. Mem r, 15 P. It. 281. applied 
and followed ; Itarber v. Adams,
10 P. It. 150 ................................

!.. 1200; ii.. 2404; iii.. 5597 
Mills v. Scott, 5 IT. C. It. .300. discussed ;

Smith v. Civvy. 11 P. It. 109..HI.. 5219 
Mineral 1 Voter Hollle, d<\. Society v. 

Houth. 30 Ch. 1 ». 405. considered ; 
Parker v. Toronto Musical Pro­
tective Association. .32 < i. It. .305

!.. 1029; iii.. 0890
Mingeaud r. Packer, 21 O. It. 207. 19 

A. It. 290, followed : Neilson v. 
Trusts Corporation of Ontario, 24
O. It. 517 ...................................ii.. 3409

Mingeaud v. Packer. 21 O. It. 207, 19 
A. It. 290. applied and followed;
Re Harrison, .31 O. It. 314 . .ii.. 3408 

Minnie. The, v. The Queen. 4 Ex. C. It.
151. affirmed. 23 S. C. It. 478. .

Hi.. 0480-1
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Min-Mol| COLUMN.
Minslnill r. (hike*. 2 II. \ N. 793. re­

mit rki 11 on: Emmett v. <jiiiim, 7
A. It.* WW ......................................ii.. 3881

Minhr r. Knit, tll.a ml Sueictu, 11 
Times L. II. 11*7. referred to;
Shirk v. Ross. 17 l\ R. 237..

i.. 1311-2; ii.. 2.11 M
.1/iron r. 1 Irl’nhr. In /•<. I I*. R. 171. 

overruled : In re I lull v. Curtain,
28 i « i; 5 I ; i . 2044

Minin r. Mci'alic, In n. I I’. R. 171. 
considered : Waugh \. ( 'omviiy. I
- I .1 228 I., 2044

Mitchell r. I'iljl III l.nnihin .1 unir. !'12 
O. R. 709, iitlirined, 1.1 A. It.

1/Hein II . liiniililll. Il I . < R. 31 IS. 
distinguished: Siniili v. Aneaster
Township, 43 I . ( '. It. Ml............

i.. '.ill: iii.. .1343
Mitchell r. (loo,loll. 44 I". (*. R. 31 IS.

a 111 ruied, .1 A. It. Ml .................i.. 11.37
Mitchell r. I loo,lull. .1 A. It. Ml. ..hserved 

upon mill explained: Brown v.
.lohnston. 12 A. It. I'.iu ............ i.. 9:13

Mitchell r. I nmlnsen. II A. It. .117. con­
sidered, approved, and followed ;
Wills \. Carinan, ih. ll.liI . .. .i , 1323 

.1/ il chi II r. I II ml n.si n. I I A. R. ..IV. con­
sidered and followed; Mil hrmid 
\. Mellermid. 1.1 A. It. 2^7 . . . .i.. I3SS 

1 Incinnliiiiiic. < inn/ninliin ill. r. Itritisli 
Smith \fricn i n.. | Is;i2 I 2 Q. It.
3.1S, | 18113 | A. Hi i2. followed;

1 u l*;u i lie I!
W. Co.. 211 <l. It. .17 .....................

ii., 3U11 ; iii.. .Hi 12. 901.1 
Mtiffalt v. I aril Ion rtner lion III of 

I! linen I in n. 29 Hr. .11 Ml. allinned.
.1 A. It. 197...................................Hi.. «2(13

\h,ffnit i < ni*,in. in i r. it. .tu. foi 
lowed, lull doubted : Marl hinsoii
X. I'mierson. 20 <I. R. 72o. . . ,i . s|7

Mnf[ulI r. Ilaicli. 3 (Sr. M3, referred to;
foie v. Hall. 13 1’. It 100___ ii.. 3112V.

Mnffnll i . \l i cell n n In ISnnl: of f n nuit,i.
.1 II. It. 122. allinned. Il S. C.
R. M..................................................ii.. 28.11

Mnffnll e. H rent in. ii |‘. R. 33. followed :
Rank of Itritisli Xorih Aiueriea v.
Eddy, H I*. R. 3.11V,...................... ii.. 2117

Mnffnll l‘. Scratch. It I I. R IV, | ........ .
s n. R. 1 «7. 12 A. It. 1.17. .i . 2M. 172(1 

Muir. /.i /,.. 21 l'h. I >. til. followed; 
Foster v. Van Wormer, 12 I’. It.

Muir r. I ilium of H nntimjdon. Ill S. ('.
It. .393. followed ; McKay \. 
3’ownship of Hinchinhrookc, 24
S. i It. .1.1............i.. ttll. 131 1 ; iii . 9809

M oho ns Honk r. < r, 29 A. It. .171,
allinned. 29 S. i ", It. 911 
(a Hi rated h.\ .ludieial founnittee i

i.. 973
Moi si i ns I til nk r. Cooper, 19 1*. R. 111.1, 

applied and followed ; Rake of the 
Woods Milling Co. v. Apps. 17
B. It. 499 ...................................

1/oisons Itnnk r. Ilnlhr. 19 A. It.
affirmed, is S. < It. ss. . . ...i.. 171

Molsons llnnl. r. Ilnlhr, 1 s S. < It.
ss. approved and followed: Sle-
plans \. McArthur, 19 S. ( It.
in: ................................... . ,.i.. 172

Molsons Itnnk r. Ilnlhr. Is S. f. R. SS.
followed : Ribbons \ Me l*' maid.
2H S. f. It. .187....................... ...1.. 472

Mol-Moo | COLUMN.
Maisons ,tnnk r. Ilnlhr. IS S. C. R.

88, followed; Ilickcrson v. Bur-
rington, is A. It. 93.1 .................

i„ 499 ; ii.. 2801)
M oho ns Itniik r. Ilnlhr, IS S. ( '. R.

SS, followed: I hi vies v. Hillard,
111 A. It. 432 ................................... i„ 472

Mahons Hunk r. lb ilia. 2.1 ( ). R. .10.3,
tnodilied. 29 <>. It. 279.....................

i.. 930. 971) : iii.. .1790 
1 foisons llnnl: r. Mclhinnlil. 4(1 I*. ('. It.

529. affirmed. 2 A. R. M2___ i.. 739
Monaphan. Township of. r. Ilobhin, 2 

i ’. I.. T. 290. overruled : McMil­
lan v. Wanshorough. M B. It.

Mo nek ( Horn, l, II. K. (*. 72.1. eoni- 
niented on and approved : Queen's
(Dont. R 7 S. ('. It. 247............ iii.. .10.10

Monel i Ih or. i. II. K. f. 1.11. 3.2 1C.
It. 1 17. distinguished : West Sim-
eoe tl'rov. ). 1 K. f. 128..........iii., .1013

I loues r. Md'nil n in. 17 1*. It. .3.19. re­
versed. ib. 398 ...................................

ii.. 2.193. 2980 ; iii.. 9092 
Monel I c r. I.i fclicre, 19 S. ('. It. 387. 

followed: Cowen v. Evans, Mit­
chell v. Treiiholme. Mills v. Lim­
oges. 23 S. (’. It. 331 ............ iii., 97s7

Monti ill,, lb. Il l\ R. .391, distin- 
guished : lleaslip v. I leaslip, 14
I*. It. 21. Ml . ............................ !.. 14.13

Mnntcilh r. Mcrchnnls' Ihspnlch ami 
Transportation Co. 1 <). It. 47.
affirmed, 9 A. It. 282 .....................

i.. 891 .1; iii.. 94.10
1 lonhinincru r. Itoiiclicr, Il i '. I’. 4.1. 

followed: YoiUlf v. Flieke. 1.1 ('.
I* .390 ......................... i.. 1821 : ii.. 3474

I/o nil, ni I'Hn of. r. It, In opt r, Q It. 1.1 
S. C. 13. reversed. Q. It. 9 Q. It
I 12. hut restored, 30 S. ('. It.
574 ......................................................i.. 292

Montreal. I'ilii of. r. I.nm in . 23 R. (\
It. 2,90. distinguish.>d : North Bri­
tish and Mercantile Ins. Co. v.
Tourxille. 2.1 S. C. It 177......... i.. 38

Montreal Has ('</. r. I'mlicux, 28 
S. ('. It. 382. reversed. | 18991 A.
C. .189.............. i . 1078. 12.11 : iii.. 9747

Montreal /,. a ml M. I'o. r. I'aiili'itT. .3 
S. ('. It. 111. 43.3. followed : Ex­
change Bank of Canada v. Hil-
man. 17 S. ('. It. 108 ............ iii.. 9817

Montreal. I In nor of. r. Itrown. 2 App. 
fas. 19,8. followed: Arpin v. Mer­
chants Bank of Canada. 24 S. f.
It 142............................... i.. 12: III., 9777

Montreal. Manor of. r. Itroini, 2 App. 
fas. 198. referred to : Lefehvre
v. The .........n. 1 Ex. ('. It 121. .

i . 17«i7. 1712
Moor,. In n, Me.ilpine v. Moure, 21 Ch.

I». 778. distinguished ; Re Bush,
19 o. R. t ..................................... ii.. 2777

Moon r. Itiiekinr. 28 (Jr. 909. not fol­
lowed : lln.vck v. Wilson, IS 1*. It.
II

Moore r. I ilp of Toronto. 29 ( ). R. .19 n.. 
followed : Urahaiu v. foniniissioii- 
ers for Queen Victoria Niagara
Falls Bark. 28 o. It. 1 -----

L 1790: iii.. 4797
Moore r. t'onm client Mutual l.ife Ins. 

i'o. of II,irlford. 41 F. C. R. 497. 
reversed. .3 A. R. 22,0. 9, S. C. It 
934, 9 App. fas. 944 . .iii.. 4899. 4881
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Moo-MorJ COLUMN.
Moure v. (Jam gee, 25 1}. 1$. I). 244. fol­

lowed; Maisonneuve v. Township 
of Itoxborough, 30 U. It. 127. .iv., 7301 

Moore v. Marri#, 1 App. (..'as, 318. refer­
red to ; llately v. Merchants' ln- 
spat» li Transportation Co., 12 A.
It. 201 ............................................ i.. 81)2

Moore v. Hynes, 22 U. C. It. 107. dis­
tinguished Vumlierlaml v. 
Kearns. 18 <). It. 151, 17 A. It.
281 ...................................................!.. 1545

Moore v. Jackson, KJ A. It. 431. fol­
lowed : Canadian Itank of Com­
merce v. Woodcock, 13 1'. It. 242

ii.. 3001, 3*149
Moore v. Jackson, 20 O. It. 052, reversed,

in A R ........................11., 9008
1/oorc v. Jackson, 10 A. It. 383, re­

versed. 22 S. C. It. 210 ii., 3003
.1/oorc v. Jackson, 22 S. C. It. 210, re­

ferred to : Wallace v. Lea. 28 S.
G. It. 505 .................................... ii.. 3084

\loure r. .Hellish. 3 (). it. 174. distin­
guished ; Gray v. Richmond, 22 u.
It. 25*1 ......................................... iv., 7031

Moore v. Moore, 4 C. L. T. 404. 10 P.
It. 284. overruled ; Ringrose v.
Itingrose. 4 C. L. T. 407, 10 P.
It. 200, 590 ................................. ii.. 31*19

Moorchousc v. Jlostmck, 5 O. It. 104.
reversed. 11 A. It. 7(1................. i„ 454

Moorhousc v. Kidd. 28 O. It. 35,
affirmed, 25 A. It. 221............. iii.. 575(1

Moran v. Palmer, 13 C. P. 528, not fol­
lowed ; Jones v. Grave, 17 * >. it.
*181.................................................iii., 4903

I fort» r. The Queen. 2 Ex. C. It. 39*1,
affirmed. 20 S. C. It. 515.......... i., 1751

Morlcyv. Attenborough, 3 Ex. 500, com­
mented on ami distinguished ; 
Peuchen v. Imperial Bank, 20 O.
It. 325 .......................... i., 028 ; iii., 017*1

Ilorley c. I.ouahnan, f 18931 1 Cli. 730, 
followed ; Trusts and Guarantee 
Co. v. llart. 31 O. It. 414 . .ii.. 2980-7 

Morphy r. W ilson. 27 Gr. 1. considered 
and followed ; Campbell v. Camp­
bell. 20 Gr. 252 ----- ii.. 2883 ; iii.. 5088

Moms e. Edging ton, 3 Taunt, at p. 31, 
dictum of Lord Mansfield, refer­
red 10 ; Fitchett v. Mellow, 29 O.
It. *5 ..............................................iv., 7497

.l/oi

Morr

Morr

Mo 1

r. Eduards. 23 Q. II. I*. 287, 
followed ; Hoffman v. Crerar. 17 
1*. it. 404 ............... ii.. 248*1; iii., *1597

Walker. 15 <^B. 588. fol-
C. PT 21Ô ' 1,1lowed ; Smith ichardson, 10

705
Township of, r. County of Hur­

on, 20 O. It. *189. varied. 27 O.
It. 341........... ii.. 4520. 452*1 : iii.. 0739
burg Board of Education and 
Township of Winchester, lie, 45 
I*. C. It. 400, reversed. 8 A. It.
109................................................ Hi.. 0251
on and Township of Arthur. In 
re. 13 Ü. G. It. 279. overruled;
In re Ness and Township of Salt-
fleet. 408 ......................................iii.. 0279

! ' rrison r. Moat, 9 lia. 241. followed ;
Lean v. Houston. 8 O. It. 521. .

111., 5231
ion v. Taylor. 9 P. R. 390. ap­
proved and followed ; Weep nr v. 
Grand Trunk It. W. Co.. 10 P.
R. 371 .......................................... ill.. 0419

Morrow v. Lancashire Ins. Co., 29 O.
R. 377. affirmed. 20 A. R. 173

11., 3300
Vol. IV. d.—248—24

If 01

Mor-Mur | column.
Morse r. Lamb. 23 * >. R. 1*57, reversed,

«6. 008 ......................................... iii., 0100
Morton v. Hamilton Prorident amt Loan 

Society, 10 P. It. *13*1. affirmed,
_ 11 P. It. 82 ................................ i„ 1390

Mortimon v. Mortimore. 4 App. Cas.
448. folh 1 wed ; Brabant v. La-
londe. 20 O. R. 379 ................iv.. 7*18-1

Moseley, «Ce.. C»kr Co.. He llamtt's 
Case, 4 1). J. «V S. 75*1. followed ;
In re Central Bank of Canada, 
Yorke’s Case. 15 O. R. 025....

i.. 1111; iii.. 0304
Mostyn v. West Mostyn Coal and Iron 

Co., 1 C. P. I*. 152. referred to; 
Buhner v. The Queen, 2 Ex. C.
R. 184 ........................................... i 1770

Motley v. Canada Atlantic H. II". Co.,
10 P. R. 553. reversed, 11 P. R.
39 .................................................... 11.. 248*1

Motley r. Canada Mtantie H. IV. Co.,
14 A. It. 309. affirmed; Canada 
Atlantic R. W. Co. \. Moxlev.
15 S. C. It. 145----- ii.. 2459; iii.. 5894

Muirhcad r. Shirrrff, 25 N. It. Itep. 190,
affirme<l. 14 S. C. R. 735....iii.. 0420 

Mulcahy v. The Quern, Tr. R. 1 C. L.
12, followed ; Iteg. v Connolly,
25 O. It. 151 ................................!.. 1042

Mulholland v. \lnriatn. 19 Gr. 288.
affirmed. 20 Gr. 152 .............iii., 7007

Mulholland r. Hrrriam. 19 Gr. 288. ap­
plied ; Edmison v. Conch, 2*1 A.
It. 537 .......................................... iii., 7007

Mulholland v. Misener, 17 P. R. 132, fol­
lowed ; Taylor v. Neil, ib. 134...

ii.. 2412, 3037
Mulholland v. Misener, 17 P. It. 132, 

referred to : Eleurv v. Campbell,
18 P It. 110................... Ü.. 2412

Mundell v. Tinkis, 0 O. R. 025. followed; 
Johnson v. Cline. 10 O. It. 129.. .

ii.. 2907-8
Munro r. Butt. 8 H. & B. 738. approved 

of and followed ; Olderslmw v.
Garner. 38 V. C. It. 37...........iv.. 7777

Munro v. Butt. 8 E. & B. 738. distin­
guished ; Lawrence v. Village of
Lucknow. 13 O It 121 .........iv.. 7755

Munro r. (hr. 17 P. It. 53. distinguish­
ed: Jones v. Mason. 18 P. It. 442

11.. 3*153
Munro v. Pike, 15 P. It. 104. approved ;

Sol mes v. Stafford. 10 P. It. 2*51.
11.. 3045

Munro r. Smart. 20 Gr. 310. reversed,
4 A. R. 449 .................................iv.. 7509

Munster v. Jlailton. 10 Q, R. f>. 475. 11 
Q. B. D. 435. 10 App. Cas. *180. 
referre#! to : Re Young v. Parker,
12 P. R. 040 .................................i . 2042

Murdoch. He. 9 P. It. 132. explaine#! 
and followed ; Re Smart Infants,
11 P. R. 482................... ii.. 3001. 3141

Murdoch. He. 9 P R. 132. followed:
Re Smart Infants. 12 P. R. 2. .ii., 2999 

Murphy. In re. 20 O. R. 103. affirmed.
22 A. R. 380 .................................|„ 1599

Murphy r. City nf Ottawa. 3 O. R. 334, 
distinguished ; Ferguson v. Roh-
Hn. 17 <*. It. 1*17___ ii.. 4171 : ill., 0909

Murphy r. Hatpin. Ir. It. 8 C. I,. 127. 
distinguished ; Macdonell v.
Robinson. 12 A. It. 270 ............. i„ 1952

Murphii t\ Kingston and Pembroke H 
IV. Co.. 11 O. R 382. 582. affirm­
ed; Kingston and Pembroke R.
W. Go. v. Murphy. 17 S. C. R.
ÔS2 ................................................ill., 5954
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Mur-Nas |
Murphy t. Labbr, 27 S. C. lt. 120, ap­

proved and followed ; K lock v. 
Lindsay, Lindsay v. K lock, 28 S.
C. K. 453 ...................................il., 3780

Murphy r. Murphy. 25 Gr. 81, follow­
ed; Ripley v. Ripley, 28 tir. 01U.

2110
Murphy r. l'Iiani r Undue Co., IS I*. R.

3, reversed, ib. 405 ................. iii., 5012
Murphy r. Phillip*, 25 1. T. X. S. 177. 

distinguished ; Itlnvk v. Ontario
Wheel Co.. 10 U. R. 57S___ ii.. 4188-0

Murray r. Canada Cintrai If. II. c»..
7 A. R. 040, followed ; Trunihle 
v. Horton. 22 A. R. 51.i.. 40; iii.. 4800 

Murray r. hawson, 17 C. P. 588. in part 
followed ; Dnwson v. Murrav, 20
U. C. R. 404 ............... i., 04; iv., 7298

Murray r. Dawson, 17 < 1*. 588, follow ­
ed ; Hepburn v. Township of
Orford. 19 0. R. 585 ............... iv., 7301

Murray r. Dansait, 17 C. P. 588, distin­
guished : York v. Township of ( )s- 
goode. 24 O. R. 12, 21 A. R. 108.

iv., 7300
Murray r. McCallum, 8 A. R. 277. re­

ferred to and distinguished;
Campbell v. Cole, 7 O. lt. 127..

ii.. 3000. 3050
Murray r. McNwinry I. R. 0 C. L. 545, 

distinguished ; I lanes v. iturn-
linni. 20 O. R. 528 ......................i., 1000

Murray r. Srntt. 0 App. Cas. 510, fol­
lowed: Re Farmers’ Loan and 
Savings Co., Debenture Holders’
Case. :;tt o. R. 337 ................... i„ 1013

Murray r. Tin Dun n. 20 S. C. R. 203. 
distinguished ; < loodwin v. The
Queen. 28 S. C. R. 273............... i„ 1258

Musk oka, Township of, and I Ulagc of 
Gravcnhurxt, In rc. G O. R. 352, 
approved : Re Harvey and Park-
dale. 10 O. It. 372 ......................ii., 4523

Mutual Tire Ins. Co. of the County of 
Wellington v. Grey, 43 U. C. It.
102. I A. R. 203, reversed, 5 S. 
c. R. 82 .......................................ii . 3347

Mutual Relief Society of Nova Scotia 
v. Webster. 20 N. S. Rep. 347.
affirmed, 10 S. C. It. 718___ ii., 3435

Myers r. It rant ford Strict It. IV. Co.,
31 O. It. 309. reversed. 27 A. lt.
513 ...............................................iii., 0701

Mykel r. Doyle. 45 V. C. It. 05. fol­
lowed ; McKay v. Bruce. 20 O. It.
709 ..................................................L 2140

Mykil r. Doyle. 45 IT. C. It. 05, con­
sidered : Bell v. Colliding. 23 A.
It. 485. .. . 1..2145 ; iii.. 5332: iv., 7502 

Myra ml r. Iwparc. 0 Q. L. It. 120, re­
ferred to; Bourget v. The Queen,
2 Ex. C It. 1 ...........i.. 1718; iv.. 7393

Mysore West Gold Mining Co., Ite, 37 
W. R. 794, distinguished ; Re 
Macpherson and City of Toronto,
10 P. It. 230 ....................i . 89 . ii.. 2428

Nash and McCtaken, Ite, 33 U. C. It.
181. applied ; Reg. v. Webster,
16 O. It. 187............................ ii.. 4533-4

Nash t\ Worcester Improvement Com­
missioners, 1 Jur. X". S. 973. fol­
lowed ; lloskin v. Toronto General
Trusts Co., 12 O. It. 480...........

i.. 1300; iii. 0097
"Nasmith r. Manning, 5 S. C. It. 417. 

distinguished : Ite Standard Fire 
Ins. Co.. Kelly's Case. 7 O. It.
204 (reversed on appeal 12 A.
It. 4801 .........................................!.. 1093

Nas-New] COLUMN.
Nason v. Armstrong, 22 U. It. 542, 21 

A. lt. 183, reversed, 25 S. C. It.
203 .................................. iv., 7591, 7076

National Hunk v. It y in ill, 44 L. T. X,
S. 707. distinguished ; Johnston
\ . 11 "Ildel'soU, 28 I ». It. 25...........

i., 380-1, 831
National Ins. Co. v. Eglcson, 29 Gr.

400. followed ; Barber’s Case, 7 
<>. It. 448. I reversed on appeal,
12 A R. 186 ' ..........................i.. 1095

Noter v, u </./«, i B. x s. 72s. followed ;
Huthnanee v. Township of
Raleigh. 17 P It. 458 ....................

ii., 4045 ; iii., 5072. 5019 
Neale r. McKenzie. 1 M. iV W. 703, fol­

lowed; Kelly v. Irwin. 17 C. P.
. ......................ii.. ::7<;i 2. 8866

Net Ion r. Town of Thor old, 20 O. It. 80, 
reversed. 18 A. It. 058, hut re­
stored, 22 S. C. It. 390 ........... i., 1070

Neill r. Carroll, 28 Gr. 339. commented 
on; Summers v. Beard, 24 O. R.
«HI ............................................... ii.. 3934

Neill v. McMillan, 25 V. C. It. 486. 
followed; .McDonald V. Stuckey,
31 Ü. C. R. 577 ........................Hi., 4905

Neill v. McMillan, 25 U. C. It. 185. fol­
lowed ; Alliai v. McQuarrh II
U. C. R. 02 .............................. iii.. 4898

Neill t’. Travellers' Ins, Co., 31 C. P.
31)4. 7 A. Ii. 570, affirmed, 12 s.
O. R. 55..........................i., 40: ii.. 3232

■V' ill r. Union Mutual Life In§, Co.,
45 V «’. It. 593. affirmed, 7 A. It.
171 ................................................. II.. 3437

\clics v. Ilank of Montreal. 28 Gr. 449,
affirmed. 7 A. It. 743 ................i., 500

Nclles r. White, 29 Gr. 338, affirmed,
Cnssels* Dig. 374 ........................ !.. 2174

Nelson. Re. 13 P. It. 30, followed: 
Heaslip v. Ileaslip. 14 P. R 21.
105 .................................................. 1. 1453

Nelson v. Couch, 15 C. B. X". S. 108, 
quoted : Davidson v. Belleville and 
North Hastings It. W. Co., 5 A.
It. 315 ...................................... !.. 2250

Ness ami Township of Saltflcct, In re,
13 U. C. It. 408. approved; In re
Isaac and Township of Euph­
rasia. 17 IT. C. It. 205 ...........ill.. 0280

Nevitt v. McMarray, 14 A. It. 120, ap­
plied : McMillan v. Munro. 25 A.
It. 288 ........................!.. 2250; ii.. 4400

New Hamburg, \ ilia go of, v. County of 
Waterloo. 22 6. It. 193. 20 A. It.
1. reversed. 22 S. C. It. 290. .iv., 7376 

New Westminster Brewing Co. r. Han­
nah. 24 W. R. 899. followed: 
MeClenagltan v. Grey, 4 O. R.
329 .................................................. !.. 951

Newberry v. Stephens. 10 IT. C. R. 05. 
followed ; McBride v. Gnrdham,
8 C. P. 290 ................................ iii.. 0205

Newberry v. Stephens, 10 V. C. It. 05, 
followed ; Coleman v. Kerr. 27 IT.
C. R. 5............................................ !.. 272

Newberry v. Stephens. 10 IT. C. R. 05. 
followed : Lewis v. Brady. 17 O.
R. 377 ............................................!.. 271

Ncwcombe v. De Rons. 2 E. & E. 271. 
followed : Re Noble v. Cline. 18
O. R. 33 ........................................!.. 2067

Newcomen r. Lynch, Ir. R. 9 C. L. 1.
Ir. R. 10 C. L. 248. followed ;
Ross v. Orr, 25 O It. 595 .........ii.. 3008

Newton, In re. f 18961 1 Ch. 7444, special­
ly referred to; Ite Mathieu. 29 0.
R. 546 ......................................... II.. 3146

CASES AFFIRMED, REVERSED, ETC.
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Nin-Norj COLUMN. Nor-O’De] COLUMN.
Aiagara District l-'ruit Growers' Stock j North Shore It. Co. v. Pion, 14 Ann.

Co. r. II nl An, 22 A. It. 081, re- ( 'ns. 01-, followed; Rigaouette v.
versed. 20 8. O. H. 02V.......iii., 5731 North Snore It. XV. t o.. 17 S. C

A iu(jara Falls Iioad Co. v. Henson, 8 R- 303 ......................................... iii., 5970
V. C. It. 307, approved; Nelson North-West FAcctric Co. e. Walsh 11
and Nassr.gaweya ltoad Co. v. Man. L. R. 02V, reversed, lit» S.
Rates, 12 U. C. It. 580...............i., 1047 C. It. 33 ..........................................i., 1045

\r.;«ra Crape Co. v. Nellis, 13 I*. It. NorthW.st Trans,station Co. v.
l.V, approved ; S. C., Hi. 258.. Beatty. 0 (). R. .'UK). 12 S. V. R.

. .... a * , u , Hi.. 5559 598. reversed. 12 App. Cas. 589.1., 991
A iagara High School Hoard and Town- »• */, n , „# </•.., , ,sin,/of Xiagara. In re. 39 V. C. Heatu TTwiTr , " , Ü

R. 302. affirmed, 1 A. It. 288.Hi.. 0250 r.JL **» rwloml- ,M11
\icl,oils v. Camming, 25 C. P. 10V. „ ^ f.PP; 1 ,ns ,,W ...............................  001

reversed. 20 C. I’. 323. affirmed, North 1 ork ( Dom.\, 32 C. I*. 458, over-
1 S. C. R. 395 ............................... i„ 252 ruled; XXest Huron (Dorn.i, 8 S.

Ait-h oison r. Pcilc, 2 Beav. 4V7, not fol- .. R; 130 ...................................üi.. 5005
lowed ; Carr v. Moffatt. V C. L. .1. Northcote, Itc, 18 O. R. lo7. referred to ;
52......................................................iii., 0317 ; Northcote v. Vigeon, 22 8. C. R.

Aicol's Casr. 29 Ch. D. 421, distinguish- .. *19  ............ .................................iii., tJt>89
ed ; In re 1 laggert Bros. Mann- Northern Assam Ira Co.. Itc. L. |{. ",
factoring Co., l’eaker and Ch;_ 944, followed; lte Alpha
Runions’ Case. IV A. R. 582 . .i„ 1UV9 .. Ul‘ Co., 12 1*. It. 208 ................ i.. 1104-5

A ûwouri r. Dorchester, 14 U. R. 2V4, | Northern Pacific It. 11 . Co. v. Uniat,
distinguished : Hiles v. Town- 32 O. It. 045. 21 A. It. 322,
ship of Ellice, Crooks v. Town- affirmed, 24 8. C. It. 540  i., 895
ship of Ellice. 23 8. C. It. 429.il., 4010 'orthwood r. Krating. 18 Hr. 043. re-

Xoad v. Xoad, 0 V. It. 48, followed ; ! ferred to ; lllaekley v. Kenney, 18
XX’alton v. XX’idenmn, 10 1*. R. !.. , A. R. 135  ii.. 4443 ; iii., 5721
228 ................................................iii,, 7009 ! ' orthwood r. lira air, 28 C. I*. 202,

Solan r. Doncllg. 4 (). R. 440, observed I .. affinned. 3 A. R. 37................. iv., 7279
upon ; liovey v. XVhiting, 14 8. C. I orton r. Smith. 20 1'. C. It. 213, nffirm-
R. 515 ........................................... i.. 813 I .. ,«•. 7„L. J. 230 .............................208tl

Aolan t\ Fox, 15 C. I*. 505, specially ! Aorvall v. Canada Southern R. IV. Co.,
referred to; Hyatt v. Mills, 20 O. I •> -X. It. 13, reversed. Cassels’ Dig.
It. 351.................................i. 1727 1848 35 .................................................. j„ J27

X orb ii rn v. Norburn, [1894] ï Q. B.' | Nottawasaaa, Public School Trustees of
44s. followed; Re Craig and i Section 9, v. Township of Notta-
Leslie, 18 P. It. 270...ii.,2590-7, 3751 i wasaga, 15 A. It. 310, dis-

Aormu/i. lte, 10 Q. B. D. 073, followed; I tmguished ; Re Clark v. Barber,
Re Butterfield. 14 I\ It. 149. .iii.. 0559 20 Ü. It. 47 ................................. i., 2052

A on mgton v. W right, 115 U. 8. It. 188, A ursv r. Durnford, 13 Ch. D. 704, fol-
spifially referred to : McLean v. ! lowed : Mackay v. Macfarlane, 12
Brown, 15 O. It. 313, 10 A. R. I „ P. R. 149...................................... i|„ 5601
100 ................................................iii., 0180 Nurse v. Durnford, 13 Ch. D. 704. fol-

A orris r. Meadows. 28 Ur. 334, affirm- j lowed ; Morris v. Confederation
ed. 7 A. It. 237 ........................... iv., 7220 j Life Association, 17 P. It. 24. .

Xorth v. Urcat Northern R. IV. Co., 2 !.. 1309-70; iii,, 0526
Riff. 04, followed ; Knickerbocker
Co. v. Ratz. 10 P. It. 191 .........1., 1384 ! O'Brien. In re. 11 O. R. 033. 14 A. R.

Aorth British and Mercantile Ins. Co. I 184. reversed. 10 S. O. It. 197.i.. 1198
Tourvillc, 25 S. C. It. 177, fol- O'Brien. In rc. 10 8. f\ It. 197. re­

lowed: Ivefeunteum v. Beaudoin, ferred to; Ellis v. The Queen,
28 S. C. R. 8V.......................... iii., 0779 22 S. O. It. 7............!.. 1195; üi.. 0795

Aorth (Jivilliinbury, Corporation of. v. O'Brien v. Clarkson. 2 O. R. 525,
Moore, 15 C. P. 445. commented affirmed, 10 A. It. 003 .............. i., 485
on, not approved, but follow- O'Brien r. Cogswell, 17 S. C. It. 420,
ed ; Re Nichol and Township of followisl ; AVholan v. It van. 20 s'.
Alnwick. 41 IT. C. It. 577........... C. It. *15........................  i,. 331

ii.. 3481. 4538; iv., 7399 O'Byme v. Campbell. 15 O. It. 339. dis- 
Aorth of Scotland Mortgage Co. v. (1er- i tinguished ; Hepburn v. Town-

mini. 31 C. P. 349. commented on ; ship of Orford. 19 O. R. 585. .iv., 7301
British and Canadian L. and 1. 1 O'Connor v. Beatty, 27 C. P. 203,
Co. v. XX'illinms. 15 O. It. 3tJ0.il., 4349 varied. 2 A. It. 497 ................iv. 7188

X orth of Scotland Mortgage Co. v. O'Connor v. Dunn. 39 U. C. R. 597,
Udell, 40 U. C. It. 511, commented reversed, 2 A. R. 247 .............
• •u ; British and Canadian L. and i ii., 2333 ; iii., 6322
I Co. v. XX’illinms. 15 O. It. 3»J0 O'Connor r. (Jcmmill. 29 O. R. 47, re-

11., 4349 versed in part, 20 A. It. 27.........
''"ith Ontario Case. II. E. C. at p. 317 ii., 2581; iii., 6541

and at p. 323. followed ; XX elland O'Dell t\ Gregory. 24 8. C. It. 001, fol-
l Prov. ), 1 E. C. 383... iii.. 4934. 4935 lowed : Raphael v. Maclaren. 27

' rlh Perth, lte Dessin v. Lloyd. 21 S. C. R. 319 .............................. iii.. 0807
O. R. 538. considered ; McLeod , O'Dell v. Gregory, 24 8. C. It. 0(51. fol-
v. Noble, 24 A. It. 459.................... lowed: Macdonald v. Ualivan. 28

ii.. 3199 ; iii.. 4992 S. C It. 258 ................................ iii.. 0807
A ith Shore R. IV. Co. v. Pion. 14 8. C. O'Dell v. Gregory. 24 8. C. R 001. fol-

R. 077, affirmed. 14 App. Cas. 012 lowwl ; Cully v. Perdais. 30 S. C.
111., 5970 R. 330 ......................................... iii.. 0807



7840 CASES AFFIRMED, REVERSED. ETC.
O'Do-Ont | COLUMN.
O'Dell v, Uregory. Li4 S. C. It. (Mil, fol­

io wit I : Tit I but v. Guilmartin, 30
S. C. It. 482...............................iii., 0807

O'Donohue, Itv, 12 I’. It. Oil!, affirmed,
14 I’. It. .517. 10 S. O. It. 350.iii., 0552 

O'Donuhu,. Il I*. It. 571, affirmed,
15 I*. It. 03 ............................iii., 0554

O'Donohue r. Stammers. 28 (ir. 207, 8
x. R. 101, affirmed, 11 8. 1 '. It

358 .............................. i.. 1233: lv., 7104
O'Donohue v. Wilson, 42 U. C. It. 329, 

commented on; Barber v. Mac-
pherson, 13 A. It. 350 ............... i.. 820

O'llalloran r. Sills, 12 C. I*. 405, dis­
sented from : Barber v. Mauglum,
42 T. C. It. 134 ........................i., 825

O'Halloran v. silts, 12 C. P. 105, re­
marked upon and distinguished ;
Sloan v. Mnnghan, 3 A. It 222. i., 825 

O'II<mi r. 1'hIlilu i t. 1 Cli. ( 'll. 304, fol­
lowed ; He Ildps Estate, 15 V.
It. 7 ............................................. Iii.. 7100

O'lleron, Ite, 11 I’. It. 422, overruled;
Swift v. Provincial Provident In­
stitution, 17 A. It. 00. .ii.. 3407. 3430 

O'Meara v. ('tig of Ottawa, 11 O. It.
003, affirmed, 15 A. It. 75, 14 S.
C. It. 712..................................... ii., 4730

O'Neill V. Everett, 3 P. It. 98. distin­
guished ; Covert v. Robertson. 31
U. C. It. 250 ................. iii.. 4N47, 5403

O'Neill r. (irait Western R. W. Co.,
17 < '. P. 203. approved : Inman v. 
llulTalo and L. II. It. XV. Co., 7
C. P. 325 ..................................... ii- 2790

O'Shen r. O'Sinn. 15 P. I>. 50, followed :
Ellis V. The Queen, 22 S. C. It.
7.................................. !.. 1195; iii., 0795

O'Soil i am v. Ilnrt y, 13 S. C. It. 431, 
distinguished ; Walmslcy v.
Griffith. 13 S. O. It. 431.........iii.. 0824

O'Suit i ran r. Il ni I g, 13 S. C. It. 431. 
followed ; Mart ley v. Carson, 13
8. C. R. 439 ..i..................... iii.. 0824

O'Sullimn v. llarty, 13 S. C. It. 431, 
followed : News Printing Co. v.
Macrae. 20 S. C. It. 095 .........iii.. 0825

O., Re, 24 Gr. 529, explained and fol­
lowed ; Peel v. Peel. 11 P. It. 195

iii., 0833
Oakieooil High School Board and Totru­

sh iy of Mariposa, In re, 15 O.
It. 080, reversed, 10 A. It. 87.iii., 0251 

Ogden r. McArthur, 30 U. C. It. 340. 
distinguished ; Sanders v. Mals-
burg. 1 O. It. 178..................... ii.. 3041

Oliphant r. Leslie. 24 IT. O. It 398, fol­
lowed : Iloinl v. Conmee. 15 O. It.
710, 10 A. It. 398 ................... iii., 4900

Oliver v. Davidson, 0 A. R. 595, re­
versed. 11 S. C. It. KM', . .lv., 7552 3 

Oliver v. \cirhouse, 32 C. P. 90, re­
versed. 8 A. It. 122................... ii.. 3838

Omnium Securities Co. <. Canada / 'in 
Mutual Ins. Co.. 1 O. R. 494. 
observed upon ; Hull v. North 
British Canadian Investment Co..
14 O. It. 322. 15 A. It. 421. . .ii.. 3339 

Ontario met Quebec It. W . Co, and 
Taylor, Re, 0 (>. It. at p. 348. 
followed : James v. Ontario and 
Quebec R. W. Co., 12 O. It. 024.

HI.. 5940
Ontario and Quebec R. It'. Co. and 

Taylor, Re. 0 ( k It. at p. 348. 
followed : Re Pryce and City of 
Toronto, 10 O. it. 720 .............iv., 7404

Ont-Pac] COLUMN.
Ontario and Quebec R. IV. Co. v. I’hit- 

brick, 5 O. It. 074. affirmed, 12 S.
C. R. 2*8................................... iii.. 59*92

Ontario Bank r. Kirby, 10 C. P. 35, fol­
lowed ; ,\ luisons Bank v. Mc-
Meekin, Ex g. Sloan. 15 A. R.
535 ................................................... i., 2033

Ontario Bank v. Kirby, 10 C. P. 35, 
followed ; Ross \. Malone, 7 < ••
It. 397 ............................................ii.. 2011

Ontario Bunk v. Wilcox, -13 L". C. It.
400, commented on; Barber v.
Macpherson, 13 A. if. 350 ..........i.. 820

Ontario Hank r. It ileox, 43 V. C. It.
400. iiistinguished ; Kin loch v. 
Scribner, 14 S. < '. It. 77 .....i.. 790 

Ontario K-rgnss and i'ransporlution 
Co., In re, 24 O. R. 210. reversed.
21 A. It. 040, 24 S. - . it. 710.1., 1090 

Ontario Saturai (Jus Co. v. (Josficld. 19 
o It. 591, affirmed. IS A. It.
0215 ................................................iv.. 7408

Orford and Howard, In re, 18 A. It. 400, 
followed ; In re Township of Har­
wich and Township of Raleigh, 21
A. R. 077 ......................................ii.. 4010

Orford and Howard, In re. 18 A. It. 490, 
distinguished ; Township of Or­
ford v. Township of Howard. 27
A. R. 223 ................................... ii.. 4009

Orr t\ Orr. 21 Gr. 397. remarked upon 
and followed ; .Tilth v. Jiblt. 21 Or.
487 ...................................Hi.. 4921. 0071

Orr v. Orr. 21 Gr. 307, commented 
upon : Parker v. Parker. 32 C. P.
113.................................................. ii.. 2304

Orser v. Vernon, 14 C. P. 573,_follow­
ed ; Monk v. Farlinger, 17 C. P.
41 ..................................... ii , 2404. 3081

Osborne r. Henderson, 18 S. C. It. 098. 
referred to; Canadian Bank of 
Commerce v. Marks, 39 (). It. 450

iii. . 5172
Osborne v. Treston and Berlin R. IV.

Co., 9 C. P. 241, commented 
upon : Montreal City and District 
Savings Bank v. County of Perth,
32 C. P. 18.................................... ii.. 4580

Oscar and Hattie, The, v. The Queen,
3 Ex. C. It. 241, affirmed in part 
and reversed in part, 23 S. C. It.
390 ................................................ii., 2455

Osgoode, Township of, v. York, 24 S. C.
It. 2*2. followed ; Township of 
McKillop v. Township of Logan,
29 S. C. It. 702 ........................ iv., 7300

Osier and Toronto, drey, and Brun R.
IV. Co., In rc, 8 P. It. 50(5, follow­
ed ; llendrie v. Grand Trunk It.
XV. Co., Grand Trunk It. W. Co. 
v. Toronto. G rev, and Bruce It.
XX'. Co.. 2 0. R. 441...................iii_. 5829

Ostroni and Township of Sidney, Re. 15 
O. It. 43, reversed, 15 A. It. 372

iv. , 7413
Ostrom v. Sills, 24 A. It. 520, affirmed.

28 S. C. It. 485 ........................iv.. 7308
Ottawa Co. v. Liverpool Ins. Co., 28 

IT. c. Ii 522, approved ; Qlll '■
Canada Fire and Marine Ins.
Co., 1 O. It. 341......................... ii., 3204

Ould v. Harrison, 10 Ex. 572, followed : 
Metropolitan Bank v. Snure, 10
C. P. 24 ....................................... i.. 750

Owens. Re, 12 Gr. 440, doubted ; in re
Davidson. 4 P. It 153.................!.. 597

Bacquettc. Re. 11 P. R. 403, followed :
Re Young. 14 P. R. 303. .1, 425. 1345
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Pnc-ParJ COLUMN. Par-Paw | COLUMN.
Pacquettc, lie, 11 P. H. 403, approved Parke* t\ Ht. George, 10 A« It. 400, fol-

nml followed : lie Simpson and lowed ; Whiting v. llovey, 13 A.
Clafferty. IS P. It. 402 .403. 1488 It. 7................................................... !.. 702

I‘a fie v. Austin, 30 C. P. 108, reversed, Parkhurst v. Ilog. 27 (ir. 301, nltirmed,
7 A. It. 1. 10 S. C. It. 132_____ !.. 1050 7 A. It. 014..............................iv.. 7518

Pager, Itucksport, 04 Maine 51, applied. Parkinson r. Higgins, 37 « . < It. 308.
ami followed: Mi-KHvin v. City | reversed, 40 U. C. It. 274 . .. .ii., 4350
..f 22 O. It. 70 1822 ;-)T, ,,. ,T

Page r. Midland It. 11 . Co., f 18041 1 Ch. In re Slmrpe, 20 V. P. 82. .. ,i. 500
11. di.tlMuUhed; VayiK- v. Panoii* i rIm IV. 42 U.
ti.ilgh.4l, 1, !•. It. M ........ |t. 201. tli ru..'. 1. I A It. 00. .ii.. 3240

.... . „ H.. 3131 i HI., 5H8 p,rnM ,. iv, ; App.
' «de». 20 L. T. N. * 43H. i ,„|. ....... ... : l,„vli„ ,.

Î", MU' UdTr V' "pp‘01arl‘ ! Queen Ins. Co., 40 U. V. It. Oil

/'sis. r i hniiman. tl Ur. 338. followed ; I’ariom r. (Jua n Ins. Co.. 43 U. C. It.
Skinner v. Palmer, 20 Ur. 374. . 071 unirlued. 4 A It. 103...........

H.. 2920 Ü., 3212. 3243
Paine v. ./one*. L. It. 18 Eq. 320, dis- Parions v. Queen Ins. Vo., 4 A. It. '.Hi,

tinguished; Smith v..Smith,.....5 O. 103, followed; McIntyre v. Na­
ît. 0,00  1., 2318 tional Ins. Co. of Montreal, 41

Paint v. The Queen. 2 Ex. C. It. 140, ü. C. It. 501 ................................ ii.. 3240
18 S. C. it. 718. followed ; The Panons v. Queen Ins. Vo., 2 O. It. 45,
Uneon v. Harwood. 0 Ex. C. K. followed; Smith v. City of Lon
■i**® .................................................. i*. 1712 1 don Ins. Co., 11 Ü. It. 38. ...ii.. 3250

Pa isle g v. Wills. 10 O. R. 303, affirmed, 1 Parsons v. Standard Ins. Vo., 43 U. C.
18 A. It. 210.................................iii., 0080 It. 003, reversed, 4 A. It. 320 ....

Palmateer v. Webb, 7 O. L. T. Ore. N. il.. 32*0, 3201
244. distinguished ; Shaw v. Craw- Parsons r. Standard Ins. Co., 4 A. It.
ford. 13 P. It. 210.................... iii., 0975 320. reversed in part, 5 S. C. It.

Paradis v. Ilossf, 21 S. C. It. 419, fol- 233 ......................................ii.. 3280, 3291
lowed : O’Connor v. Oeiumill, 20 , Parsons v. Standard Ins. Co., 5 S. C. It.
O. It. 47....................................... iii.. 0541 | 233, followed ; Lowson v. Canada

Paradis v. Campbell, 0 O. It. 032, distin- Farmers' Mutual Fire ins. Co..
guished ; Lattn v. Lowry, 11 O. 0 A. It. 512.............................ii., 3201-2
It. 517 ......................................... iv., 7565 Parsons v. Standard Ins. Co., 43 U. C.

Parcell v. drosser. 1 Atl. It. 009, fol- R. 003. 4 A. It. 320, 5 S. Ç. It.
lowed ; Keefer v. Phœnix Ins. Co. 233, followed ; Moore v. Citizens’
of Hartford. 20 O. It. 304___ ii., 3329 Fire ins. Co.. 14 A. It. .W2. .ii.. 3292

Pardte r. I.logd, 20 Ur. .',74. reversed, Partlo r. Todd, 12 <* it. 171. followed;
5 A. It. 1, Cassels* Dig. 35. Watson v. Westlake, 12 U. It.

!.. 130, 151 440 ..............................................iii.. 0802
Purkdule, Corporation of, v. li e*/, 12 Partridge r. Créât Western It. U. Vo..

Apn. Cas. 002, followed ; North 8 C. P. 07, referred to; The
Shore It. W. Co. v. Pion. 14 App. Queen v. McCurdy, 2 Ex. C. It.
Cas. 012 ..................................... fir, 5973 311 ...........................................• 1720

Parkdale, Corporation of, v. West, 12 ; Partridge v. Great Western It. II. Co.,
App. Cas. 002, followed ; Ilendrie | 8 C. P. 07, distinguished ; To 1 ton
v. Toronto, Hamilton, and Ruffalo ■ v. Canadian Pacilic It. W. Co., 22
It. W. Co.. 20 O. It. 007___ iii., 5972 ! U. It. 204.................i.. 2152 ; iv., 7304

Parke, v. ling. 24 C. P. 010, commented Paterson v. Bowes, 4 Ur. 170, followed ;
on ; Forrester v. Thrasher, 0 P. McMurray v. Northern It. W.
It. 383. 2 O. It. 38.....................1., M9 Co.. 22 Ur. 470 .......................... III., 5088

Parker, lie. 10 O. It. 012, followed; Re Paterson v. Maughan. 30 U. C. It. 371,
Uarbutt, 21 O. It. 170................ i., 1601 approved of and followed ; llall v.

Parker, He, 19 O. It. 012. followed ; Ite Collins Ray Rafting and F01-
Garbutt, 21 O. It. 405........... i., 1001-2 warding Co.. 12 A. It. 05......... L, 840

Parker v. Great Western It. R . Co., 0 Patterson v. Royal Ins. Co., 14 Ur. 109,
C. It. 700, followed ; Delaney v. followed ; Hawke v. Niagara Dis-
MacLollan, 13 P. It. 03. .i.. 1425, 2182 trict Mutual Fire Ins. Co.. 23 Ur.

Parker v. Parker, 32 C. P. 113, ap- 130 ...................................................H», 3333
proved; Radford v. Macdonald, Patterson v. Smith, 42 U. C. R. 1, re-
18 A. It. If 17 ........................... ii., 2392 marked upon; Pyutt v. McKee,

Parker v. Wells. 18 Ch. 1). 477, conT 3 0. R. 151...................................ii- 3819
sidered and followed ; MacGregor Paul v. duel. 27 L. .1. Ex. 383. re­
x’. McDonald. 11 P. It. 386 . .ii., 2422 ferred to ; The Queen \. Rank of

Parkcs v. St. George. 2 O. It. 342, fol- j Montreal, 1 Ex. C. It. 154-----
lowed ; Hitching v. Hicks. 0 O. R. 1 !.. 014. 089
730 ........ ........................ .. ..i.. 844 Paul v. Rutlidgc. 10 P. It. 140. com-

•' f. St. George. 2 O. R. 342, re- mented on; Uilmor v. McPhail,
versed. 10 A. It. 400 ...............!.. 844 10 P. It. 151 .......................!.. 1492

railas i\ St. George, 10 A. It. 400. Pavcy v. Davidson, 23 A. R. 9. reversed ;
followed; Hyman v. Cutlihertsou, Purdom v. Pavey, 2»i S. C. It.
10 O It. 443 ...............................L 844 412 .......................... 11., 2833. 3010, 4338

1 arkes y. St. George, 10 A. R. 406, dis- Pau-son r. Merchants Hank. 11 P. R.
tinguished ; McKellar v. McUih- 72, referred to ; Herring v.
l-oii. 12 A. It 221..........................!.. 791 Rrook-, 11 P. It. 15..................... iii., 0909
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Pax-PerJ COLUMN.
Paxton v. Baird, [1893] 1 Q. 1$. 139, 

followed ; Solmes v. Stafford, 111
1*. It. 78, 204 ............... ii.. 3030. 3645

Payne v. Caughcll, 28 O. It. 157, re­
versed. 24 A. K. 550............... iv.. 7478

Payne v. Xcwherry, 13 V. H. 354. not 
followed ; Tliilmudenu v. Herbert.
10 I». It. 420...i., 1430. 1440; ii.. 3051 

Pearce v. Brook*. L. R. 1 Ex. 217. fol­
lowed; Smith v. Renton. 20 (>. R.
344 ..............................i., 1229; ii.. 3551

Peck and Ameliasbury. Pc, 12 V. R.
004. followed ; Re Colenutt and 
Township of Colchester North,
13 1\ R. 253 ................. iii., 0172, 0743

Peck v. Phippon. » V. C. R. 73, fol­
lowed ; Smith v. Richardson. 10
C. V. 210...................................... i., 705

Pedlow v. Town of Renfrew, 31 O. It.
490. affirmed. 27 A. R. till ..iv.. 7387 

Peed v. Cusscn. 4 Hr. & War. 199, fol­
lowed: Rolierts v. Donovan. 10
P. R. 450 ................. i., 1199; ii.. 3014

Peek v. Shield*, 0 A. R. 039. affirmed ; 
Shields v. Peak. 8 S. C. R. 579

1., 004
Peel v. W hile. H I*. R. 177. approved 

and followed : Mahoney v. Hor-
kiiw. H I». R. in................... ii., 4375

Peer v. Xorth-W’cst Transportation Co..
14 I*. R. 381. followed ; Rerlin 
Piano Co. v. Trnaiseh. 15 P. R.

. «8 ................................................ iü.. 7011
Peer v. Xortli-Wi st Transportation Co..

14 P. R. 381. referred to: Sladi- 
gan v. Ferland. 17 P. R. 124. .iii.. 7008 

Pel ton r. Harrison (No. 2». [ 18921 1 
O. R. 118, followed: Hammond v.
Keachie. 17 V. R. 505 ...............

i. 1359: ii., 3103; iii.. 0372 
Pembroke, Township of, v. Canada Cen­

tral If. II . Co.. 3 O. R. 50.3 at p.
508. followed: Port Arthur High 
School Hoard v. Town of Fort
William. 25 A. R. 522........... iii.. 02.32

Pender, Re, 8 Reav. 299, considered ; In 
re Spencer and McDonald, 19 (4r.
407 ................................................iii., 050.8

Pennyman r. McGregor, 1.8 C P 132 
followed ; Re Weller. 10 O. It.
318................................................iv.. 7530

Pentland v. Heath. 24 IT. C. R. 404. re­
ferred to: Melxdlnn v. McClellan,
2 C. L. J. 297...............................i., 1493

People's Loan and deposit Co. v. tirant,
17 A. It. 85. affirmed. 18 S. C. It.
202 ................................................II.. 3479

Percy ami Kelly Xickcl Co., Rc, 2 Ch.
D. 531. followed ; Sample v. Mc­
Laughlin, 17 P. R. 490 ...........

i.. 1430; iii.. 0527
Percy r. tllaseo. 22 C. P. 521, followed ; 

Stirton v. Hummer. .",1 O. R. 227
i.. 1917 : ii.. 2351 : iii.. 4808 

Perkins r. Danyerfield. 51 I,. T. N. S.
535. distinguished ; Macdonald v.
Mail Printing Co., 32 O. R. 103

iii., 0903
Perrault v. (lauthier, Q. ]{. 0 Q. R.

05. affirmed. 28 S. C. R. 241. .iii.. 0890 
Perrault r. tiauthier. 28 S. C. R. 241. 

referred to: Hollester v. Ci tv of
Montreal. 29 S. C. R. 402___ i.. 2150

Perrin v. Perrin, 19 Hr. 259. approved of 
amt followed ; Wilson v. Wilson,
24 Hr. 377 ................................ iv., 7519

Per-PlcJ COLUMN.
Perth Board of Fduration and Town of 

peril,. It>. 39 U. C, R. 34, fol­
lowed : Re Morrisburg Hoard of 
Education and Township of Win­
chester. 8 A. It. 109 ...........iii.. 0250

Pcruviun R. IV. Co., Re, L. It. 2 Ch.
017, followed ; Merchants Na­
tional Rank v. Ontario Coal Co..
10 P. It. 87 ...............L 718; ii.. 3053

Petch v. Lyon, 9 (j. R. 147. referred to;
Lyon v. Tiffany, 10 C. P. 197. .ii.. 4031 

Pctcrborouyh Real IJstate Co. v. Patter­
son. 13 O. It. 142. affirmed with a
variation. 15 A. It. 751.......... iv.. 7588

Peto v. Welland R. IV. Co., 9 fir. 455. 
affirmed. 10th February, 1804
t not reported I .......................... iii.. 5889

Petrie r. tiuelph Lumber Co., 2 O. It.
218, 11 A. It 30. affirmed. 11
8. C. It. 450 ..........................i.. 1011

Petrie r. Guelph Lumber Co.. 10 P. It.
000. applied and followed ; Holmes
v. Rready, is p. R 79...............!.. 1454

Petrie r. Hunter, 2 O. R. 233. affirmed,
10 A. It. 127 ............................ii.. 3939

Petrie r. Mach an. Re. 28 O. It. 042, fol­
lowed ; Re Sawyer-Massey Co. 
and Parkin. 28 <>. It. 002 . .. .i.. 2049 

Pettigrew ». Doyle, 17 c. P. 84, 450, 
distinguished ; Armstrong v. Arm­
strong. 21 C. P. 4 ................... i., 2189

Pfeiffer r. Midland It. IV. Co., 18 Q.
R. D. 243, followed ; Furlong v.
Reid. 12 P. It. 201 . .. .iii.. 48ls. 5593 

Pharmaceutical Society v. London and 
Provincial Supply Association, 5 
App. Cas. 857. specially referred 
to; D’lvry v. World Newspaper 
Co. of Toronto. 17 P. R. 387..

L 1035. 19IS; ii.. 2489 
Phelps r. St. Catharines and Xiagara 

Central It. IV. Co., 18 O. It. 581.
reversed. 19 O. R. 501 ...............

i.. 304 : iii.. 5827
Philips v. For, 8 P. It. 51. referred to :

Rlair v. Asselstine. 15 P. It. 211
ii.. 2000 : iii.. 0313

Philips v. Innés. 4 Cl. & F. 234. ap­
proved ; Reg. v. Taylor. 19 C. I,.
J. 302 ......................................... iii.. 0771

Phillips v. Dickson. 29 L. J. C. P. 223. 
followed ; Rrown v. fiossage, 15
Q P. 20....................................... ||„ 8618

Phillips r. Foxall. L It. 7 Q. R. 006. 
referred to : The Queen v. Pringle.
32 r C. It. 508........................ iii.. 5727

Phillips Foxall, L. It. 7 Q. R. 000, 
distinguished : The Queen v.
Black. 0 Ex. C. It. 230................ i.. 2287

Phillips v. Horn fray. 24 Ch. D. 439. dis­
cussed and followed : Leslie v.
Calvin. 9 O. It. 207...................

ii.. 2779: iii.. 5221
Phillips v. Winters, 3 P. It. 312. fol­

lowed : Buchanan v. Retts, 2 C.
L. J. 71 ...................................... i. 2180

Phinns, In re, 1 O. It. 580, affirmed. 8
A. It. 77 ..................................... i- 1597

Pictou, 1/unieipalitu of. r. (leldert,
11893] A. C. 524 followed ; City 
of St. John v. Campbell. 20 S.
C. It. 1 ....................................... iv.. 7444

Pictou. 1/unieipalitu of. v. (leldert, 
f 189.31 A. 0.524. followed : City 
of Montreal v. Mnlcair, 28 S. C.
R. 458 .................................... ii.. 4092-3
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Pic-Pow] COLUMN.
Pietou, M u it ici palil y of, v. (Jeldert,

[ 1893] A. C. 524, followed ; Grn- 
Imm v. Commissioners for «Jueen 
Victoria Niagara Falls Park. 28
O. II. 1......................i„ 1700; iii.. 4707

Pitree r. i'nnaila Permanent L. anil 8.
Co.. 24 O. It. 420. reversed, 25
U. It. 071. 25 A. It. 510..................

ii., 4480; iii.. 0082
Picrct r. (.'anavan. 28 CJr. 350. aliirmed,

7 A. It. 187 .................................ii. 4450
I’ivrcy V. Young, 14 Ch. I>. 200, com­

mented on ; Woodward v. >Ic-
I lonaId. 13 O. It. 071 ............... i., 83

Pim i\ Countu of Ontario, î) C. P. 304,
remarked upon. Silaby v. Village 
of Dunnville. 8 A. It. 524 . .ii.. 4575 

Pitchford v, ha t in. 5 M. & W. 2. spec­
ially referred to; Stevens v. 1 «on- 
don Steel Works Co., Delano's
Case. 15 O. It. 75 .....................i.. 1100

1‘lnci r. Potts, 8 Ex. 704, distinguished ;
Kelly v. McDermott, 10 C. P.
400 ..................................................ii., 3632

Platt v. 111 10 S. C. It. 425. fol­
lowed . Platt v. Grand Trunk It.
W. Co.. 12 O. It. 110................ i.. 1544

Playford r. United Kingdom Electric 
Tehgraph Co., L. It. 4 Q. It. 700. 
followed ; Feaver v. Montreal 
Telegraph Co.. 23 C. P. 150. .iii., 0838 

Plomley v. Ecltun, 14 App. Cas. 01, dis­
tinguished . Culbertson v. McCul­
lough, 27 A. It. 451) ....................

i.. 2222; ii.. 4405; iv„ 7001 
1 mb r. Steinhoff, 2 ( ). It. f>14. re- 

versed. 11 A. It. 788. 14 S. <’. It.
730 ....................... .... .i., 1802 ; iii., 5323

Point Eilicurd, Village of. and Township 
of Sarnia, In re, 44 U. O. It. 401, 
distinguished : lte Township of 
Sarnia and Town of Sarnia, 1 O.
It. 411 ......................................... ii.. 4522

Port Honan and Lake Shore If. IV. Co. 
v. South \orfolk It. IV. Co., 13
P. It. 327, followed ; Pritchard
v. Pat tison. 10 P. It. 180. 277. .1., 1425 

/’ rter v. FUntoff, o c. P. distin­
guished ; Dedrivk v. Ashdown, 15
S. C. It. 227 .................................i., 839

Polhr and Cintrai Counties If. IV. Co..
In re, 10 P. It. 10. approved; lte 
Montreal and Ottawa It. W. Co. 
and Ogilvie. 18 P. It. 12o ....

i., 73 ; iii.. 5982
Potts, lte. [1803] 1 Q. It. 002. referred 

to; Stark v. Ross, 17 P. It. 237..
i.. 13112; ii.. 2504 

Boivine, it; o. it. 152, affirmed*
10 A. It. 191 ............................ iv.. 7580

Putts r. I.iask. 30 V. C. It. 370. not fol­
lowed ; llousinger v. Love. 10 O.
It. 170..................... ii.. 3013: iii.. 5190

Potts v. Meyers, 14 U. C. It. 499, ap­
proved; Smith v. Norton. 7 L. .1.
203 ..................................................i.. 2127

I' liinder and Village of II inehesti r. In 
re. 19 A. It. 084. followed ; lie 
Voting and Township of Itinbrook,
31 (>. It. 108....................ii.. 3502. 4509

Poicell v. Hank of Upper Canada, 11 C.
P. 303. followed ; Mills v. King.
II C. P. 223 .............................. i., 815

II r. Peek, 12 U. It. 492, affirmed,
15 A. It. 138........... ii.. 4450; iii., 5245

" r r. Moore, 5 T. L. It. 580. re­
ferred to; Peer v. North-West 
Transportation Co.. 14 P. It. 381

Iii., 7011

Pow-QuaJ COLUMN.
Powney v. ltlombery. 8 Jur. 748, fol­

lowed ; Garforth v. Cairns, 9 C.
L. .1. 212 ................................... iii., 0840

Pratt v. Bunnell, 21 (>. It. 1, not fol­
lowed; (iemmill v. Nelligan, 2*i (j.
It. 307 ............................................i.. 2129

Pratt r. City of Stratford, 16 A. It. 5, 
followed : Re Cummings and 
County of Carletou, 20 O. It. 1..

11.. 4516
Prescott Election, Alexander r. llaynr.

1 E. C. 88. followed; Mtiskoka 
and Parry Sound Election (Ont. t.
Paget v. Fauquier, 1 E. C. 197

ii.. 2450 . iii.. 4983
Prescott, Town of. v. Connell, 22 S. C. It. 

at pn. 102-3. referred to ; Fergu­
son v. Township of Southwold.
27 O. It. 00.................................iv.. 7450

Price v. ('atarai/ui Bridge Co., 35 U. C.
It. 314, considered : Steinhoff v. 
County of Kent. 14 A. It. 12. .iv., 7447 

Price r. (luinane, 10 O. It. 204. followed ;
Hart let t v. Thompson. 16 O. It.
710 ................................................ ii.. 3848

, Pridéaux v. ('riddle. L. It. 4 Q. It. 455.
referred to; The Queen v. Rank 
of Montreal. 1 Ex. C. It. 154..

i.. 613-4, 689
Pringle t\ Corporation of A a pa nee, 43

U. C. It. 285, followed : Kinsey __
v. Kinsey, 20 O. It. 99........... iv.. 7522

Prittie and Crawford. Ite. 9 C. L. T.
Occ. N. 45, doubted : Ward v.
Archer. 24 O. It. 050....................

i., 945 ; ii.. 2638 ; ill., 0090 
I Prittie and Toronto, In re, 19 A. It. 503. 

considered; In re Caiighell and 
Brower. 24 A. It. 142 . ... ,uon

!.. 152; iii.. «1882
1 Proctor v. Bayley. 42 Ch. D. 390. dis­

tinguished : Knickerbocker Co. v.
Itatz. 10 P. It. 191....................i- 1384

Proctor v. (/rant. 9 Gr. 20, reversed.
ib. 224 ............. .... _ ......I-. 1«-12

! Prosser v. Edmonds, 1 V & C. «. referred
to; Mason v. Seney, 11 (Jr. 447 ^

■ Prothero v. Phelps. 25 L. J. Ch. 19.», 
referred to: City of Toronto v. 
Canadian Pacific It. W. Co., 18
P. It. 374 ...................................1';. «203

1 Pr/ree and City of Toronto. In re. 10 O.
R. 720. affirmed. 29 A. It. 1 • ». .9-, 4t>33 

Pudscy v. Dominion Atlantic R. 11 . Co.,
27 N S. Rep. 498. affirmed in
part 25 S. C. It. 091........... iii.. 4826

Purcell r. Heroin, 29 A. It. 535. re­
versed : Maedonell v. Purcell, 23
S. C. R. 101 .............................iv., 7701

; Purdom v. Siehols, 10 O. It. 099, re­
versed, 5 A. It. 244, reversed. 15
S. C. It. «119 .............................iii-, 5.62

; Purcfoy r. Purefoy. 1 Vern. 28, fol­
lowed ; Clapi»erton v. Mutchmor,
30 < >. It. 595 ............. i.. 432 ; iii., 5704

i Purser r. Bradburnc, 7 P. R. 1& dis­
tinguished : lie Crawford v.
Seney 17 O. It. 74 ..................i., 2060

Purser v. Bradburne, 7 P. It. 18, com­
mented on ; Talbot v. Poole. 15 P 
U, 90 .........i„ 1403, 2058 ; ii., 3811-2

Quay v. Quay. 11 P. It. 258. approved : 
Ireland v. Pitcher. 11 P. It. 493

1., 1455



7844 CASES AFFIRMED, REVERSED, ETC.

Qua-Quc | COLUMN.
Quay r. Quay, 11 V. K. 258. followed ; 

Snowden v. Huntington. 12 1*. It.
2 IS ................................................. i.. 1454

Quebec, City of, v. \ or III Shore It. IV.
t o., 27 8. C. It. 102. referred to;
Lafronce v. Lafontaine. 30 S. C.
It 80 ....................... i. 2294 : iv., 7;;'U

Quebec, ( ily of, v. The Quau, 2 Ex. (_'.
It. 252, referred to; Gilchrist v.
The Queen, 2 Ex. C. It. 300. ,i., 1753 

Quebec, City of, v. The Queen, 2 Ex. C.
It. 252, referred to; Martin v.
The Queen, 2 Ex. C. It. .128. 20
S. U. It. 240 ..............................i.. 1752

Quebec. City of, v. The Queen, 3 Ex. C.
It. 104, aitirined, 24 S. (*. It. 120

i.. 1754
Quebec. City of. v. The Queen. 24 S.

C. It. 420, referred to ; Alliance 
Asset*. Co. v. The Queen, 0 Ex.
C. R. 70.........................................i„ 1750

Quebec. City of, v. The Queen, 24 8.
C. It. 120. referred to; Lit rose 
v. The Queen. 0 Ex. C. It. 425.. i.. 1758 

Quebec Sheet It. II . Co. v. City of 
Quebec, 10 Q. L. It. 205, referred 
to; Itoyal Electric Co. v. City 
of Three Rivers, 23 8. ('. It. 280

i„ 1278
Queen v. Smith. 7 I*. It. 420. followed ; 

Nichol v. Allenby, 17 O. It. 275

Queen City Refining Co., In rc, 10 O. R.
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Reg-RegJ COLUMN.
Reg. v. Tinning, 11 U. C. It. 030. con­

sidered ; Attorney-General v. 
Hamilton Street It. W. Co., 24
A. It. 170.................................. iii.. 0773

Iteg. v. Township of Louth, 13 (J. P. 015, 
specially referred to; County of 
Lincoln v. City of St. Catharines,
21 A. It. 370 ................... iv., 7405, 7430

Iteg. v. Trustees of Oxford, Ac., Turn­
pike Roads, 12 A. & K. 127. fol­
lowed ; Reg. v. Brown, 13 C. P.
350 ............................................... ii.. 4133

Iteg. v. Tucker, Hi O. It. 127, followed ;
Reg. v. Ferris. 18 O. It. 470 ....

ii.. 3543
Iteg. v. I rrrul. Hi P. It. 444, affirm-

ed, 17 P. It. 01 ........................i., 1590
Iteg. v. Wallace. 14 O. It. 127, followed ;

Reg. v. Sanderson. 12 O. It. 178
ii., 3544 5

Iteg. v. Wallace, 4 O. It. 127. commented 
on ; Reg. v. Elliott, 12 O. It. 524.

ii , 3705
Iteg. v. Wallace, 4 O. It. 127, followed ;

Reg. v. Coulson, 24 U. It. 240. .
ii.. 3700. 4202

Reg. v. Walsli, 2 O. It. 200, commented 
on; Reg. v. Elliott, 12 O. It.
524 .................................... ii.. 3545. 3705

Iteg. v. U ason, 17 U. It. 58, reversed,
17 A. It. 221 .............................. i.. 887

Iteg. r. Webb, 11 Cox 133. followed; 
Grænie v. Globe Printing Co., 10
C. L T. Ore. X. 307................. ii.. 2325

Reg. v. Williams. 10 Mod. 03. followed ;
Reg. v. Warren, 10 O. R. 590..

Iteg. v. Williams. 19 V. C. It. 397, fol­
lowed : Attorney-General v. Mid­
land R. W. Co.. 3 O. It. 511-----

ii.. 3973; iii., 5977
Reg. v. Williams, 42 U. C. It. 402. fol­

lowed ; Reg. v. Howard, 45 U.
C. R. 344».................................... ii.. 3570

Reg. v. Williams, 42 V. C. It. 402. dis­
tinguished ; Reg. v. McGregor. 20
O It. 115......................... ii.. 3O09, 3570

Reg. v. Williams, 28 O. R. 583. not fol­
lowed : Reg. v. Hammond. 29 O.
It. 211 ................................ i. 1306, 1589

Reg. v. Wright. 14 O It. 008 follow­
ed ; lieg. v. Rowlin, 19 O. R.
190 ................................................ ii.. 3711

Reg. v. Young, 5 O. It. 184 a. distin­
guished ; Reg. v. McGregor, 20 O.
It. 115 ......................................... ii.. 3585

Iteg. v. Young. 13 O. It. 198. followed ;
Reg. v. Bradford, 13 0. It. 735. .

ii.. 3533
Reg. v. Young. 13 (>. It. 198. not fol­

lowed ; Iteg. v. Roe, 10 O. It. 1
ii.. 3531

Reg. ex rel. Iirino r. Booth, 9 P. It. 452,
affirmed, 3 O. It. 144 ...........ii.. 4040-7

Reg. ex rel. Ihxtrr r. (iowan. 1 P. It.
104. referred to; In re Kelly v.
Maearow, 14 C. P. 457 ...........ii.. 4052

Reg. ex rel. tirant v. Coleman, 8 P. R.
497. affirmed, 40 U. C. It. 175. but 
doubted on appeal, 7 A. It. 019.

ii.. 4065
Reg. ex rel. Ilardinn r. Bennett. 27 O.

It. 314, followed ; Reg. ex rel. 
Joanisse v. Mason, 28 O. It. 495.

ii.. 4051 : iii.. 5200
Reg. ex rel. Lee r. (Him our, HP. It. 514. 

distinguished : Reg. ex rel. Hard­
ing v. Bennett. 27 O. It. 314. ...

i„ 284; ii.. 4043; iii.. 5200
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Reg-Ria | COLUMN.
It eg. ix ni. I.inton v. Jackson, 2 C. L.

Ch. 18, dissented from : Hep. ex 
rel. Clancy v. McIntosh, 40 U.
C. It. US .................................... ii., 4038

It eg. ix nl. McMullen v. De IAsie, 8 
!.. .1. 21*1, followed ; I teg. ex rel.
Brine v. ltootli, 0 P. It. 452..ii., 4605 

Reg. ix nl. Ifi y is r. t’umic, 0 P. It. JUKI, 
followed ; It eg. ex rel. Harris v.
Bradburu, 6 P. It. 308 ...........ii., 4669

Reg. ix rel. Stewart r. Standish, 6 O.
It. 403, referred to ; Chaplin v. 
Woodstock Public School Hoard,
16 O. It. 728 .............................. iii.. 6293

Reg. ix rel. While v. Roach, 18 U. C. It.
226, distinguished ; It eg. ex rel. 
Clancy v. St. Jean, 46 V. C. It.
77 ..................................................ii., 4670

Rcul v. (Iowans. C. A. 15th Oct., 1885 
(not reported), followed ; Build­
ing and Loan Association v.
Bet/.tier, 10 O. L. T. Occ. .V 112

i.. 802
Reid v. (irahani. In rc, 25 O. It. 573, re­

versed, 26 O. It. 126 ...................
i.. 2642. 2078; iii., 5142 

llcid v. Humphrey, 0 A. It. 463. distin­
guished ; Cunnington v. Peterson,
29 0. It. 346 .................................. i., 706

Reid v. Murphy, 12 P. It. 246. reversed,
*b. 338 ............................................Ii., 3521

Reid r. Ri id. 29 Or. 372. commented
on; Bobbin v. Bobbin, 11 O. It.

„ . 534 ................................................... i., 2131
Retd v. Sharpe. 28 O. It. 156 n., follow­

ed : Hargrave v. Klliott. 28 < ). It.
152 .................................................. 1., 421

Reid r. Whitehead. 10 Or. 446. re­
versed, 2 E. iV A. 580 ............. iii., 6102

Renald v. Walker. 8 C. P. 37. referred 
to, observed upon, doubted, but 
followed; Sills v. Bickford, 26 Or.
512 ............................ ii.. 3912 ; iv„ 7505

Rex v. t risp. l B. & Aid. 282, distin­
guished; Iteg. v. Mason, 17 C.
P. 534 .............. iii., 5298

Rex v. Dixon. Hi Mod. 335, followed ;
lteg. v. Want'll. 16 O. It. 596.iii.. 5784 

l’<x v. Smith, 2 M. & S. 583. referred
io: iSiaplin v. w....(stock Public
School Board. 16 U. It. 728. .iii., 6293 

ReynHl v. Sprite, 1 B. M. &: O. 671, con­
sidered ; Ite Cannon, Dates v.
Cannon, 13 0. B. 76.................. i.. 922

Reynolds v. Darned's Hanking Co., Cns- 
sels* Big. p. 92. followed: British 
Canadian Lumbering and Tim­
ber Co. v. Grant. 12 P. It. 301.

ii., 2845
Reynolds v. County of Ontario, 29 C.

P. 488. affirmed, 36 C. P. 14..ii., 4526 
Reynolds r. Howell. L. It. 8 Q. B. 398, 

followed ; Mackay v. Macfarlane,
12 P. It. 149 ....................... iii., 5561

Rhodes r. Date, L. B. 1 Ch. 252. follow­
ed; Trusts and Guarantee Co. v.
Hart, 31 O. B. 414 ............... ii.. 2986-7

Rhodes r. Moxhay, 10 W. It. 163, follow­
ed ; Eastman v. Bank of Mon­
treal, 10 O. R 79....................... i.. 439

Rhys v. Dare Valley R. IV. Co., L. R. 19 
Eq. 93, followed ; Be Mncpherson 
and City of Toronto. 26 U. It. 558

i.. 96; ii.. 3177, 4516 
Riach v. Ma gara Mutual District Ins.

Co., 21 C. P. 464, followed; Chap­
lin v. Provincial Ins. Co.. 23 C.
P. 278 .......................................ii.. 3321-2

Ric-Rob] column.
Rice v. Town of Whitby, 28 O. It. 598,

reversed, 25 A. It. 191 ...........iv., 7467
Richards v. Chamberlain, 25 Gr. 402, re­

ferred to; Me Venn v. Tiffin, 13
A. It. 1 ..........................................ii.. 3923

Richardson v. Canada West Fanners'
Ins. Co., 10 C. P. 430. distin­
guished : Northern Pacific Ex­
press Co. v. Martin, 26 S. C. It.
135 ...................................................!.. 897

Richardson v. Canada West Farmers’
Ins. Co., 17 C. P. 341, comment­
ed on; United States Express Co. 
v. Donohoe. 14 O. B. 333....ii. 2391 

Richelieu ( Dom. i. 21 S. C. It. 168, fol­
lowed : Winnipeg (Bom. I, Mac­
donald (Bom.), 27 S. C. It. 201.

iii. 5018
Riches. In re. 4 DeG. J. & S. at p. 585. 

applied and followed ; Fisher &
Co. v. Unitert Linton & Co., 28
O. It. 322 .................................. iii.. 5169

Rickct v. Metropolitan R. IV. Co., L. B.
2 II. L. 175. commented on; 
Widder v. Buffalo and Lake 
Huron It. W. Co.. 29 ü. C. It. 154

!.. 2273 • iii.. 5906
Rickct v. Metropolitan R. W. Co., L. It.

2 II. L. 175, distinguished ; Be 
McCauley and City of Toronto. 18
O It. 416............................ ii., 2993, 4616

Ricketts v. I illagc of Markdale, 31 <).
It. 180, reversed, 31 U. It. 610..

ii., 3171 : iv.. 7153
Riding v. Smith, 1 Ex. B. 91, sjtecinlly 

referred to; ltobinson v. Sugnr- 
nmn. 17 P. It. 119. .1.. 1941 ; iii.. 5410 

Ridley r. Sexton. IS Gr. 580, affirmed,
19 Gr. 146.................................. iii., 5073

Ricllc v. Reid. 28 O. It. 497. reversed,
26 A. R.M......................................

i.. 1636: iL 2878. 2X80, 289-1 
Rigby v. Con nol, 14 Ch. 1>. 482, follow­

ed ; Beaulieu v. Cochrane, 29 <>.
It. 151, 598 .............................. iii.. 6897

Rigby v. Con mil. 14 Ch. B. 482. consid­
ered : Parker v. Toronto Musical 
Protective Association, 32 D. It.
305 ............................ i . 1029 ; iii.. 6896

ltiland’s Estate, In rr. Phillips v. Robin- 
son, W. X. 1881, p. 173, distin­
guished : Toronto General Trusts 
Co. ». Wilson. 26 D. It. 671. .iv., 7528 

Ringlaml v. City of Toronto, 23 C. P.
93. remarked upon; Burns v. City 
of Toronto, 42 IT .C. It. 560.. .iv., 7458 

Riordan r. II illcox, 4 Times L. It. 475, 
followed ; Wills v. Carman. 17 O.
It. 223 ............. *............................ i., 1928

Ripley r. tirent Northern It. IV. Co., L.
B. 10 Ch. 435, followed ; Ite Mae- 
pherson and City of Toronto. 26
U. It. 558 ......................i.. 90; ii., 4516

Rishhm v. (irissell, L. It. 5 Eq. 326, 
specially referred to; Wilson v. 
McCarty. 13 (’. I.. .1. 363 . . .iii.. 5189 

Rist r. Faux. I B. & S. 409, specially 
referred to; Straughan v. Smith,
19 V). It. 558 .......................... iii., 0328

River Stare Co. v. Sill, 12 O. It. 557, 
followed : Marthinson v. Patter­
son, 20 O. It. 125, 19 A. B. 188.

ii., 2846
Roach v. Mel.achlan, 19 A. It. 496, ap­

plied : Breithaupt v. Marr, 20 A.
It. 689 ........................................... ii., 2585

Robb v. Murray 16 A. It. 503, follow­
ed ; Be McKay v. Martin. 21 O.
B. 104.................................!.. 1469, I486
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Rob-Rob] COLUMN.
Robb v. Murray, 10 A. U. 503, followed ; 

Plummer v. ( oldxvvll, 15 V. K.
144.......................................L. mi. 1405

Robb v. Murray, 10 A. It. 503, specially 
referred to and considered; In re 
Wallace v. Virtue. 24 O. H. 558

i.. 1*0IS I
Robb v. Murray. 10 A. It. 503, con­

sidered; Ostrom v. Benjamin (2),
21 A. It. 407 ................... i.. 1404. 1470 I

Robertx i\ Hank of Toronto, 25 O. It.
104. affirmed. 21 A. It. 020... .11., 3011 

Roberts v. Donovan, 21 O. It. 535, 
affirmed ; Berry v. Donovan, 21 A.
R. 14 ..............................................!.. 1203

It'nla i ts r. Joins ami W illey v. (Ireat 
\orthern R. IV. Vo., |1S01| 2 
Q. B. 194, followed ; McArthur 
v. Michigan Central It. W. Co.,
15 1*. It. 77 .......................... Hi.. 7012

Roberts v. McDonald, 15 (>. It. SO,
overruled ; Truax v. Dixon. 17 O.
It. 300 ............................................it.. 3038 |

Robertson, D<. 24 <ir. 412. followed; 
lte Hague, Traders' Bank v.
Murray, 14 O. It. 000 ............... i., 2120 |

Robert ton, We, 22 Gr. 449, distinguish 
ed ; Itoss v. ltoss, 23 O. B. 43..

il., 2S34, 3011
Robertson and City of Chatham. In re,

30 O. R. 158. affirmed. 20 A. R.
554 ..................................!.. 201 : ii.. 44131

Robertson ami Township of Xorth East- 
hope. In re, 15 O. It. 423. re­
versed. 10 A. It. 214...............ii . 4507

Robertson v. Coulton. 9 P. R. 10, 
observed upon ; Toothe v. 1'*rede-
rick, 14 P. It. 2S7 ................... !.. 188

Robertson v. Coulton, 0 V. It. 10, ap­
proved and followed ; Coffey v.
Keane. 25 O. It. 22. 22 A. It. 200.

i.. 100 : ii.. 4070
R ilartson r. Coulton, 0 P. It. 10, dis­

sented from ; Phair v. Phair, 10 
P. R. 67 .......................................1., 187

Robertson v, Dayaneau, 3 C. L. T. 200, 
followed : Walton v. Widemnn. 10
1*. It. 228 ............................ ... .iii.. 7000

Robertson v. tlrand Trunk It. IV. Co..
21 A. It 204. 24 <>. It. 75.
affirmed. 24 S. C. It. Oil ...........

!.. 000 ; iii.. 5849
Robertson v. Robertson. 25 (Jr. 270, 480, 

followed ; Be Hague. Traders'
Bank v, Murray, 14 O. It. 680...L, 2120 

Robertson v. The Queen. 0 S. C. It. 52. 
followed; In re Jurisdiction over 
Provincial Fisheries, 20 S. C. It.
444 ........................................... ii.. 2800-01

Itobey r. Snacfell Mining Co.. 20 Q. B.
D. 152, referred to: Bell v. Vil­
leneuve, 10 P. R. 413 ...............

1., 1270 ; Hi.. 5015
Rot,ins r. Brockton. 7 O. It. 481. refer­

red to ; Lawrence v. Village of 
Lucknow. 13 O. It. 421...............

11.. 4570 : iv., 7755
Robins v. Victoria Mutual Fire, Ins.

Vo., 31 C. P. 502, affirmed, 0 A.
It 427 ......................................... ii.. 3372

Robinson. Re, 10 P. R. 423. distin­
guished ; Denison v. Woods, 18 P.
It. 328 ........................................... i., 1350

Robinson r. Canadian Raeific R. IV. Co..
118021 A. C. 481. distinguished ;
The Queen v. Ci renier. 30 S. ('. B.
42 ....................................... iii.. 4750-5027

Robinson r. Dun. 28 O. R. 21, reversed.
24 A. II. 287 ............................... !.. 1955

Rob-RogJ COLUMN.
Robinson v. Emerson. 4 H. A C. 352, 

followed ; Reg. v. Rose. 27 U. B.
195.................................... iii., 0723, 0743

Robinson v. Harris, 21 O. it. 43. 19 A.
1t. 134. affirmed, 21 K. C. B. 30U

iii. . 0042
Robinson v. Patirson. IS U. C. B. 55, 

followed ; Mart hinson v. Patter­
son. 20 O. B. 720 ........................i., 847

Robson v. Arbuthnot. 3 P. B. 313. dis­
tinguished ; McDonough v. Alison,
0 P. B. 4 ........................iii., 5459, 008"*

Robson v. Jardine, 22 Ci r. 420. followed;
Gray v. Richmond, 22 O. B. 250

iv. , 7030
Robson v. Kemp, 5 Esp. 52, followed ;

Magee v. The Queen, 3 Ex. C. It.
304 ..............................ii.. 2340; iii., 0597

Robson v. II addell, 24 U. C. It. 574, dis- •
tinguished; Magrath \. Todd,
U. C. It. 87............... ii.. 4344 ; iii., 0101

Roche v. Jordan, 20 Ur. 573, followed ;
McLean v. Bruce, 29 (Jr. 507. .

ii.. 2970; iii., 7140-1 
Rockc r. Rocke, 9 Beav. 00. followed ;

Goff v. Strohrn, 28 O. B. 553....
iii., 5284 ; iv., 7021

Rockett v. Clippingdale, [18911 2 Q. B.
29.3. referred to; The W. J.
Aikens. 4 Ex. C. It. 7...................

ii.. 2570; iii , 0508, 0742 
Rodbard v. Cooke, 25 W. It. 550, distin­

guished ; Be Crowter. Crowter v.
Hinman, 10 <). It. 159............ii.. 2725

Rodûr v. Lu pierre, 21 S. C. B. 09, 
followed ; Macdonald v. Galivnn,
28 S. C. II. 258 ........................iii.. 0780

Rodier v. Luuierrc. 21 K. C. B. 09, fol­
lowed ; Raphael v. Maclaren, 27
8. C. R. 319................................iii.. <«07

Rodtcay v. Lucas, 10 Ex. 007, followed ; 
McVicar v. McLaughlin, 10 P. B-
450 ................................................ ii., 3019

Rody v. Itody. 1 C. L. T. 540, overruled ; 
Devereux v. Kearns, 11 P. B.
452 .............................................. .iii.. 5119

Roe v. MeXeil, 13 C. P. 189. followed ;
Ralston v. Hughson, 17 C. P.
304 ...........................................  ..il., 2866

Roe v. Roper. Î3 C. P. 70. distinguished ; 
Anderson v. Henry, 29 O. II. 719

i., 2008
Roc v. Royal Canadian Bank, 10 C. P.

34. followed i Roe v. Bank of Bri­
tish North America, 20 C. P.
351 .................................................. !.. 574

Rogers v. Duncan, 15 O. R. 099, re­
versed, 10 A. II. 3, but in part re­
stored. 18 8. C. B. 710............. iv., 7502

Rogers v. Il mit, 10 Ex. 474, specially re­
ferred to ; McVicar v. McLaugh­
lin. 10 P. R. 450 ........................ii.. 3019

Rogers v. Ingham, 3 Ch. I). 351, fol­
lowed ; Baldwin v. Kingstone. 10 
O. B. 341. 18 A. It. 03 and ap­
pendix ................................ H., 3741, 4253

Rogers v. Ingham, 3 Ch. D. 351, fol­
lowed : Stewart v. Ferguson, 31
O. B. 112 .............ii.. 3481. 4242, 44WÎ

Rogers r. Knowles, 14 P. B. 290 n.. dis-
tingiiishi'd ; Vnnsickle v. Boyd. 14
P. H. 4(50 .................................. 1., 189

Rogers r. Toronto Publie School Board,
23 A. R. 597, affirmed, 27 S. C.
B. 448 .......................................... iii.. 4772

Rogers v. Filma w, 21 Gr. 130, followed;
Neil v. Park. 10 P. B. 470. .111., 5404
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Rol-Rya | COLUMN
Rolin r. Steward. 14 C. It. ,7.14, distin- 

guishvd ; Henderson v. 1 tank of 
Ilumillon, 25 U. It. «141. ,i., «ill. 1815 

Rooney v. Lyons. 40 U. C. It. 300,
affirmed, 2 A. It. 53................. i.. 541

Rost r. Hickey, 3 \ It. 809, affiimed,
Cause Is' Dig. 534...........ii.. 2523. 4200

Rost v. Mel.uni 1‘ublishing Co.. 27 «>.
It. 325, reversed, 24 A. It. 210

iii., 0887
Rosenberger v. (Jrand Trunk R. IV. Vo.

32 «’. I*. 349. 8 A. It. 482, 
affirmed : Grand Trunk It. W.
« '<i. \. Itosonberger, 9 8. C. It.
311 ................................................iii.. 5918

Rosenberger v. tirand Trunk If. IV. Vo..
8 A. It. 482. 0 S. « '. It. 311. con­
sidered ; Siblmld v. Grand Trunk 
It. \V. Co.. Treniayiie v. Grand 
Trunk It. W. Co.. 18 A. It. 181.
20 S. C. It. 250 ......................iii, 5018

Rusher. Re. Rusher v. Jfusher, 20 Ch. 1).
801, not followed ; Ite Weller, 10
O. It. 318 .................................iv„ 7530

Ross, In re, 3 V. It. 301. doubted ; In
re Carmichael, 10 L. J. 325. .ii., 3001 

Ross Lstale, Re. 8 V. It. 80. reversed,
5 A. It. 82 ..................................ii.. 2470

Ross v. (Jrand Trunk R. IV. Co., 10 O.
It. 417. followed ; Ksser.v v. Grand 
Trunk it. w < .... 21 <> It. 224

111., 5053, 0000
Ross r. Hunter, 7 S. C. It. 280, distin­

guished : City of Toronto v. Jar­
vis. 25 S. C. It. 2.37............... iii.. 0072

Ross r. Malone. 7 (). It. 215, affirmed,
7 O. It. 307 ................................. ii., 2011

Ross v. Scott. 21 Gr. 301. affirmed. 22
Gr. 29........................................... iv., 7159

Ross r. Simpson. 23 Gr. 553, distin­
guished : Itumohr v. Marx. 3 O.
It. 107 .......................... i.. 08U; ii.. 2040

Ross r. Torrance, 2 I-«‘gal News 180, 
overruled : Lynch v. « 'anada N.
W. l-mid Co., South Dufferin v. 
Morden. Gibbins v. Barber. 19
S. «’. It. 204, 5 Cart. 127...........

I , 337. 1150. 1187
Royal . 11/unriuiii Society r. 1‘arkinson,

[1802] 1 t). It. 431, followed .
lianes v. Burnham. 20 U. It.
528    ....................... ............... !.. 1900

Royal Canadian Hank r. Kelly, 20 < '.
1*. 519, reversed, 22 C. P. 270. .

i.. 1083-4 : iii.. 0183 
Railing r. Smith. 2 Ilagg. Consist. It.

385, distinguished: Harris v. 
Cooper. 31 V. C. It. 182 ...........

11.. 2811. .3057
Runnaeles r. Mcsquita. 1 Q. It. 1». 418. 

followed : Dohie v. Lemon. 12 V.
R. «51 ...........................................ii.. 3007

Russell v. Canada Life .Issee, Vo., 32 
<*. P. 250. affirmed, 8 A. It. 710.

ii.. 3430-7
Russell V. Regina, 7 Apn. Cas. 820. fol­

lowed : Attorney-General for On­
tario v. Attorney-General for the 
Dominion. 11890] A. C. 348...V. 1105 

Russell r. Regina, 7 App. Cas. 820. 
explained and approved: Ilodge 
v. Regina, 9 Apn. «’as. 117. .V. 1103-4 

Ryan v. Cooley. 14 O. It. 13. affirmed in 
part and varied in part, 15 A.
It. 370 .........................................Iv.. 7570

Ryan v. Dererru:r, 20 V. C. It. 100, re­
ferred to; In re Munsie, 19 P.
It. 98 ...........................................iv.. 7520

COLUMN.
v. Miller, 21 U. C. It. 292,

affirmed, 22 L". C. It. 87...........i.. 057
Ryan v. Ityan, 29 C. P. 449, reversed.

1 A. It. 503, but re-affirmed, 5
S. C. It. 387 .................................ii., 4UU0

Ryan v. Ryan, 5 S. C. It. 487, followed ; 
Howard v. O’l>onohoe, 18 A. It.
529. 19 S. C. It. 341............... ii.. 4911

Ryan v. Himonton, if'. 13 P. It. 299, 
commented on ; Jones v. Mac­
donald. 14 P. It. 199................. ii.. 3077

Ryan r. Willoughby. 39 «). It. 411, re­
versed, 27 A. It. 135....................

i., 1275 ; ii., 4041
Hyland r. King. 12 C. P. 198. «•ommented 

upon ; Vance v. King. 21 U. C. It.
187................................................iii., 0209

If yhy v. I latter, 11892] 1 Q. B. 074. 
distinguished : MeVicar v. Mc­
Laughlin. 10 P. It. 450. .ii., 3480, 3019

Sadcrquist v. Ontario Hank, 14 O. It.
508, affirmed. 15 A. It. 009 . .. . i.. 039 

Sadler r. (Sreat Western R. IV. Co., 
[1890] A. < \ 459. followed : 
r alibis v. Fa u Ids, 17 P. It. 489. .

iii. . 5003
St. Auliyn v. Smart, L. It. 3 Ch. 040, 

distinguished : Ite McCaughey and
Walsh. 3 O. It. 42.5............... .. .iii., 0011

St. Catharines Milling and Lumber Vo. 
v. The Queen. 13 S. C. It. 577, 13 
A. It. 148. 19 (). It. 190, affirmed,
14 App. Cas. 4«i ........................ii.. 3135

St. Catharines Road Vo. v. (Jardner,
21 O. P. 190. specially referred 
to; County of Lincoln v. City of 
St. Catharines, 21 A. It. 370. .

iv.. 7495. 7436
St. Catharines. Thorold, and Suspension 

Hridgc Road Co. v. Gardner, 20 
C. P. 197, affirmed, 21 C. P. 190

iv. . 7484
St. Jacques dc Montreal, L'Union de, v.

Hi lisle. L. It. 0 P. C. 31. ni.- 
proved ; I »o\v v. Black, ib. 272,
1 Cart. 95...................................i„ 1187-8

St. John v. Rykert, 20 Gr. 240, affirmed 
in part and reversed in part, 4 
A. It. 213. 10 S. C, It. 278..ii.. 492s 

St. John r. Rykert. 19 S. C. It. 278. 
followed ; People's Loan and De­
posit Co. V. Grant, 18 S. ( '. It.
202 .....................................Ii.. 3479, 4450

St. Louis r. O'Callaghan, 13 P. It. 322. 
followed : Gilmour v. Magee, 14
P. It. 129 ..................................ill., 5019

St. Louis v. The Queen. 4 Kx. C. It.
185. reversed. 25 S. V. It. 049.il.. 2491 

St. Louis v. The Queen. 25 S. C. It.
049. followed : 11«*n«lerson v. The
Queen, 0 Kx. C. It. 39............... i.. 1748

St. Michael's College v. Merrick, 1 A. It.
520. 20 Gr. 210. followed; Gil­
christ v. Wiley. 28 Gr. 425. .. .1., 373 

St. Thomas. City of. r. Credit Valley 
R. IV. Co.. J O. It. 332. affirmed,
12 A. R. 273 ...............................iii.. 0002

St. Vincent r. Greenfield. 12 O. R. 297.
affirmed, 15 A. It. 507 ...........iv., 7411

Salaman. In re. [18941 2 Ch. 201. dis­
cussed : Ite Macdonald, 10 P. It.
498 ................................................ iii., 0648

Sales r. T.akr Erie and Detroit Rircr 
R. IV. Co.. 17 P. It. 224. reversed.
20 S. C. It. 003 .........................Hi.. 5382

Salomon r. Salomon. 118971 A. C. 22. 
distinguished ; Itielle v. Reid. 28 
O. It. 497 ......................................Ii.. 2894

Rya-Sal |
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Sal-Sau] COLUMN. |
Salomon v. Salomon, [1807] A. C. 22, 

applied; It ici le v. lteid, 20 A. It.
51................................ !.. 1030; ii., 2880

Sultburn. The [1802] P. 333, referred 
to; The W. ,1. Ai kens, 4 Ex. C. It.
7 ................... ii., 2570; iii., 0508, 0742 !

Sul ms r. 1 assal, 27 S. C. It. 08, fol­
lowed ; The Queen v. Montniiny,
20 S. 0. It. 484 .................... iii.. 0300 j

s a mix v. Ireland. 28 ('. P. 478. affirmed,
4 A. It. 118.................................. ii.. 2010

Sa mo v. (lore Distrist Mutual lire 
lux. Vo., 20 C. I*. 405, uliinued in

fiart. and reversed in part, 1 A.
t. 545 ......................................... ii., 3308

Santo v. (lore District Mutual lax. Vo.,
1 A. It. 545. followed ; Klein v.
I'nion Eire Ins. Co.. 3 O. It.
2.34 ................................................ii., 3258

Samiison r. McArthur, 8 Gr. 72, re­
marked upon and overruled;
llenrihan v. Gallagher, 2 E. & A.
338 .................................................ii., 3843

Sams v. Corporation of Toronto, In re,
0 U. U. It. 181. followed ; Crys- 
dale v. Moorman, 17 C. V. 218. .

ii., 4117
Samuel v. Coulter, 28 C. P. 240. fol­

lowed ; Merchants llank of Can­
ada v. The Queen, 1 Ex. C. It.
1..................................................... i., 830-7

Samuel v. Tuirgricvc, 24 O. It. 480. 
reversed, 21 A. It. 418, hut re­
stored; Craig v. Samuel, 24 S. C.
It. 278 ...................................1., 408, 080

Sanderson r. Aston. L. It. 8 Ex. 73, 
followed ; Wiekens v. McMeekin,
15 t*. It. 40S ............................iii. 5738

Sands v. Standard Ins. Vo., 20 Gr. 113,
attirmed, 27 Gr. 107. .. .ii., 3251, 3255 

Sands v. Standard Ins. Co., 20 Gr. 113,
27 Gr. 107. approved; Hull v.
North Hritish Canadian Invest­
ment Co.. 15 A. It. 421 ___ il.. 3250

Songster r. T. Da ton Co., 25 (). It. 78,
21 A. It. 024. affirmed ; T. Eaton 
Co. v. Sangster, 24 S. C. It. 708

iii.. 4782
Sanitary Commissioners of Gibraltar v. 

fJrfila. 15 App. Cas. 400. fol­
lowed: Municipality of Hietou v. 
Geldert, 1180.31 A. C. 524 . .iv.. 7371 

Sanitary Commissioners of Gibraltar v. 
tirfila, 15 App. Cas. 400, referred 
to: City of Quebec v. The Queen,
.3 Ex. C. It. 104 ........................!.. 1754

Sanitary Commissioners of Gibraltar v.
Or fila, 15 App. Cas. 400. followed : 
Graham v. Commissioners for 
Queen Victoria Niagara Falls 
Park. 28 O. R. 1. .. .1. 1700 ; ill., 4707 

Santanderino, The, .3 Ex. C. It. .378,
affirmed. 23 S. C It. 145 . ...iii.. 0473 

Sarnia Oil Co.. lie. 15 V. It. 347. fol­
lowed : He Central Hank of Can­
ada. 17 P. R. 395 ........................!.. 52

s"f" V. Ilnbliard, 0 A. It. 540. distin­
guished : Henderson v. Rogers. 15
P It. 241................. i.. 1482: iii.. 5110

■'' Hinders r. Itrcakie. 5 O. It. 003, com­
mented on : Lewis v. Godson, 15
o. It. 252 ............... II., .3850; iv.. 721*0

■ Hinders r. City of Toronto. 20 O. It.
273. reversed, 20 A. R. 205....

ii.. 4173. 4000
.''Hinders v. Stull. 18 Gr. 500, approved 

of and followed : Gildersleeve v.
Cowan. 25 Gr. 400 ................... !.. 1329

Sau-Sco | COLUMN.
Sauvugeau v. Gauthier, I* R. 5 P. C.

404, followed : I lanque du Peuple 
v. Trottier, 28 S. C. It. 422. .iii., 0S04 

Sateyir v. Cringle, IS A. It. 218 fol­
lowed ; Arnold v. Playter, Water- 
ous Engine Works Co.’s Claim,
22 U. It. 008 ............................ iii.. 0178

Saxton r. Dodge. .37 Hark ( X. Y.i M4. 
distinguished ; Vermilyea v. Can-
iiiff, 12 O. It. 104....................iii.. 5223

Sayers r. Findlay, 12 1'. V. It. 155. fol­
lowed ; Oliphant v. Leslie, 24 U.
C. It. .398 .....................................i.. 2025

Sayers v. Findlay, 12 V. (’. It. 155. fol­
lowed; Pearson v. ltuttan, 15 C.

Sayles v. Itrotcn. 28 Gr. 10. applied ;
Sommerville v. Itae. 28 Gr. OlK.i.. 1S31 

Scammell v. Clarke, .31 X. It. Rep. 250,
205. affirmed, 23 S. C. It. 3U7..iii.. 471*0 

Scanc v. Coffey, 15 p. R. 112. referred 
to; Coffey v. Sea ne, 25 O. It. 22..

1.. 190
Scanlon v. McDonough, 10 C. P. 104. 

specially referred to; Re Allenby 
and Weir. 13 P. It. 403. 14 P. R.
227 ................................................ iii., 0505

Svhibsby v. Wextenholz, L. It. 0 Q. It.
155. followed ; lteaty v. Cromwell,

1* P. It 547................................... ii., 3637
Schibsby v. Westcnholz, L. It. 0 Q. It.

155. followed ; McLean v. Shields.
1* O. It. tOO................................. ii.. 3037

Schmidt v. Town of Berlin, 2*1 O. R.
45. followed ; Graham v. Commis­
sioners for Queen Victoria Nia­
gara Falls Park. 28 O. It. 1... .

i., 1700; iii.. 4707
Schneider r. Ilatt. 8 Q. It. I>. 701, fol­

lowed ; Scripture v. Reilly, 14 P.
It. 241*......................................... ill.. 5115

Schroeder r. Hanrott, 28 L. T. N. S.
704, followed : Connell v. Ilickoek,
15 A. It. 518............... !.. 781): ii.. 3497

Schroeder v. Rooney, 11 A- It. 073, 
affirmed. Cass. I*ig. pp. 403, 434.

11.. 2934
Schtccrsenski v. Vineberg. Il) S. C. It.

243. distinguished ; North British 
and Mercantile Ins. Co. v. Tour- 
ville. 25 S. C. It. 177.1.. 38 ; iii.. 0778 

Scott v. Itenrdiet, 5 O. R. 1. affirmed,
14 S. C. It. 735 ........................iii, 0800

Scott v. Ilurnham, .3 Ch. Ch. 402. fol­
lowed ; Wright v. Way, 8 P. It.
328 ............................................... iii.. 5551

Scott t\ Corporation of Tilsonburg, 10
O. It. 119. affirmed, 13 A. R.
233 .................................................II.. 4531

Scott v. Corporation of Tilsonburg, 13 
A. It. 233. applied : In re < ‘amp- 
hell and Village of Lanark. 20 A.
It. 372 ..........................................ii., 4529

Scott v. Crcrar, 11 O. R. 541, reversed,
14 A. It. 152 .............................!.. 1927

Scott v. Dickson. 1 P. It. 300, followed ; 
Montgomery v. Itrown. 2 C. L. J.
72................................ !.. 2170; iii.. 0873

Scoff r. Morlcy. 20 Q. It. T>. 123. fol­
lowed : Re Teasdall v. Brady. 18
P. It. 104.........!.. 2041 ; ii. 3007. 3102

Scoff v. Town of Peterborough. 19 U.
C. It. 4*19. approved : Cross v.
City of Ottawa. 23 V. C. It. 28.8

11.. 4579
Scott v. Town of Peterborough. 19 IT. C.

R. 409. followed ; Wright v. 
County of Grey. 13 C. P. 479. .ii.. 4579
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Sco-Sha | COLUMN.
S'cott'ii v. Bartini. 21 A. It. ."«Ml. r- 

versed ; Barthel v. Scotten. 24 S.
U. It. 307 .....................................i., 1858

Scottish Ontario ami Manitoba Land t o. 
v. City of Toronto. 29 O. It. 459, 
affirmed. 20 A. It. 345 .......ii., 4741

Seragg r. City of London. 20 U. C. It.
203, approved and followed in 
part; (treat Western It. W. Co. 
v. ItoRers, 29 IT. C. It. 245. .. .i., 257 

Scribner v. K inloch. 12 A. It. 307, fol­
lowed : Whiting v. Ilovey, 13 A.
It. 7 ................................................i.. 792

Seri y hire v. Cordon. 7 P. It. 104, not 
followed ; llonsingvr v. Love, 10
u. It 170............... ii.. 3013; iii.. 5190

Scar and Woods, In rr. 23 (I. It. 174. 
distinguished ; llusscll v. French,
28 O. It. 215 ............................ ii . 3930

S,ars v. City of St. John. 28 X. It.
Itep. 1, affirmed, 18 S. C. It. 7<«2

ii.. 3802
Sccord v. Tram in, 20 O. It. 174. fol­

lowed; Jacobs v. Itohinson. 10 P.
It. 1 .............................................. Ü-. 3935

Scddni r. Ta top. 0 T. It. 007, distin- 
guished ; Sorenson v. Smart. 5 O.
It «578 ........................................... i. 2275

Says north r. I udrrnou. 23 (I. It. 573. 
reversed. 21 A. It. 242. but re­
stored, 24 S. <’. It. 099 ...........i. 438

Selkirk (Horn.). 4 S. O. It. 494. fol­
lowed; Iiovis (Pom.I. 11 S. C.
It. 133 ...................................v iii., 4959

Sénésae r. Central Vermont It. IV. Co..
20 S C It. 041. followed : firand 
Trunk It. W. Co. v. 1 la in ville,
29 S. C. It. 201 ............. iii.. 4775. 5890

Scrokn v. I\ att< nhnry, 17 <). It P. 177.
considered; I>*e v. Hopkins. 20 O.
It. OttO......................ii.. 3.055; iii.. 5095

Severn v. The Queen, 2 S. C. It. 70. dis­
tinguished ; Pigeon v. Recorder’s 
Court and City of Montreal, 17 
S. C. It 495. 4 Cart. 412 . .. i . 1172 

Severn r. The Quern. 2 S. C. R. 70. 
mentioned as being overruled ;
Reg. v. Halliday, 21 A. It. 42. .i„ 1101

--------- v. Sexton, 1 Powl. 180. followed ;
Scott v. Paly. 12 P. R. 010

i.. 1861 : iii . 0574
Sexton v. Paxton. 21 IT. C. It. 389. fol­

lowed ; Bowles v. Taughney, ib.
391 .............................................. !.. 2201

Sexton v. Paxton. 2 E. & A. 219. fol­
lowed ; Hunter v. llaptie, 23 IT.
C It. 43 .......................................i- 2201

Sexton r. Paxton. 2 E. & A. 219. fol­
lowed ; Mozier v. Keegan, 13 C.
p. 517.............................................. i.. 2201

Senfann r. Mann. 27 O. It. 031, varied.
25 A R. 179............... .iii.. 5151. 0300

Seymour r. Township of Maidstone. 24 
A. It. 370, distinguished : Iles- 
keth v. City of Toronto. 25 A. R.
449 .................................................Ii- 4091

Shannon r. Core District Mutual Fire 
Ins. Co.. 40 V. C. It. 188. re­
verted. 2 A. It. 390 ......................ii.. 3281

Shannon r. Hastings Mutual Ins. Co.,
20 O. P. 380. affirmed, 2 A. R.
81. 2 S. C. It. 394....................ii-. 3304

Sharpe v. Cihhs. 10 <’. It. N. S. 527, re­
ferred to ; Currie v. Ilodgins. 42
IT. C. R. 001 ................................

i.. 739 ; ii.. 4214: iii.. 5730
Shaver. 7?r, 0 O. R. 312. distinguished : 

Wright v. Collings. 10 O. It. 182 _

Slia-ShrJ COLUMN.
Shaver and llart. In rr. 31 V. C. It. 003, 

followed ; Re Morse, 8 P. It. 475
i., 2234-5 ; ii.. 3074 

Shaver v. Cotton, 27 O. It. 131, reversed,
23 A. R. 420 .............................. i.. 1080

Shaw and Birmingham, In re, 27 Ch.
P. 011, followed; Re Macpherson 
and City of Toronto. 20 U. R.
558 ......... .. ......... i., 90; ii.. 3477, 4510

Shaw v. Cunningham, 12 (Ir. 101, dis­
tinguished ; Cole v. Hall. 13 P. It.
100.............................................Ü.. 8926

Shaw v. McKenzie. 0 S. C. It. 181. fol­
lowed ; Phair v. Phair. 19 P. It.
07 ......................................................... i.. ls7

Shatc r. St. Louis. 8 S. C. It. 385. dis­
tinguished; Ontario and Quebec
R. W. Co. v. Marcheterre. 17 S.
C. R. 141......................................iii., 0801

Shaw v. St. Louis, 8 S. C. It. 385, 
followed: Baptist x. Baptist. 21
S. C. It. 425 ............................. iii.. 5802

Sheard v. Laird, 15 O. It. 533, reversed,
15 A. It. 339 .......................... ii.. 2900-7

Sheba Cold Mining Co. v. Trubshawc, 
f 18921 1 Q. B. 074. followed ; 
Solines v. Stafford, 10 P. It. 78,
204 .....................................ii.. 3030. 3045

Sheers, ltoe </.. v. Jeffrey, 7 T. It. 589. 
followed : Van Tassel v. Freder­
ick. 27 O. R 040 .................... iv„ 7077

Shephard. In re, 43 Ch. P. 131, followed ;
Re Craig and I>eslie. 18 P. It.
270 ................................. ii.. 2590-7. 3751

Shepherdson v. McCullough. 40 U. C. It.
573, remarked upon and ap­
proved : Harris v. Mudie, 7 A. It.
414. 30 C. P. 484 ....................ii . 4012

Sheppard v. Sheppard. 14 fir. 174. con­
sidered ; Re McMorris, 8 C. L. J.
28| ..................................................i. 2132

Sheppard v. Sheppard. 14 fir. 174. ap­
proved and followed ; In re Rob­
ertson. 24 fir. 442 .................... ii.. 4459

Shcrboneau r. Beaver Mutual Fire Ins.
Co.. 30 IT. C. It. 472, affirmed. 33
U. C. R. 1 ......................................i.- 2310

Sherbrooke, City of, v. McManamy, 18 
S. C. It. 594. followed : Bell Tele­
phone Co. v. City of Quebec. 
Quebec fins Co. v. City of Quebec.
20 S. O. It. 230 ....................iii . 0810

Sherbrooke. City of, v. McManamy. 18 
S. C. It. 594, distinguished : Web­
ster v. City of Sherbrooke. 24 S.
C. R. 52 ..................................iii.. 0810

Sherlock. In re, 18 P. R. 0. followed : Re
Whit tv. 30 O. It. 300...................

iii.. 5595 ; |v . 7578
Sherwood r. City of Hamilton, 37 IT. C.

R. 410. considered : Steinhoff v.
Count v of Kent. 14 A. It. 12. ,iv.. 7447 

Shippcy v. Crcy. 28 W. R. 877. fol­
lowed : Berneski v. Tourangeau,
18 P. It. 20.3 ............................iii.. 0580

Shore v. McCabe. 10 C. P. 20, followed : 
Mcfiee v. McLaughlin, 23 V. C.
R. 90 .............................................. !.. 2191

Short r. Italian. 12 V. C. R. 79. not 
followed : Kitehing v. Ilicks. 0 O.
R. 739 ............................................ i.. 785

Shroder r. Myers. 34 W. R 201. fol­
lowed : Ross v. Canadian Pacific 
R. W Co. 12 P. It. 220. ..iii.. 7010 

Shroder r. Myers. 34 W. R. 201. dis­
tinguished : Nicholson v. Linton.
12 P. R. 223 ............................ iii.. 7010
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Shr-SloJ column. Sma-Smi | COLUMN.
Shrodcr v. Meyers, 34 W. 11. 201. refer- Smale v. Muir, L. It. 8 C. I». «54. distin-

red to; l’eer v. North-West gukhed; Roldrivk v. Ityan, 17 A.
Transportation Co., 14 1'. It. 381 It. 233 ..............................................i., £49

iii., 7011 nmall r. It id,1,1, 31 C. 1». 373. not fol-
sieliell's Case. L. It. 3 (*h. 119. distin- 1 lowed : llonsinger v. Love. 10 <>.

fcuislied ; lie Cole and Canada It. 17<i ...................... ii,. 3013 ; ill., 5196
13re and Marine ! ns. Co.. Close s Smart I niants. He. 12 V. It. 312,
• ;'so- » ° «.92......................... !.. 1093 affirmed, ib. 433. «05................. ii., 3143

SUvcicright r. Leys. 9 I*. It. 200. ap- Smart c. Xiaaura and Detroit Hirers H.
proved : Ijingdon v. Robertson, \\\ < 0.. pj p 404, dktin-
12 I’. It. 139 ............................... !.. 1313 gukhed ; McCullough v. Clemow.

Silers v. II old. 1 1$. & S. 387. commented 20 O. It. 4*57................................ ii., 3473
on: Scolt v. Iteikie. 1;> (V I*. 200 Smart r. Sorenson. 9 ( «. R. «540. vonsid-

iii., 4789: iv„ 7207 ered ; Re Croskery, 1«5 « ». R. 2«»7
Siltrm r, Thornton. 3 E. & H. 80S. dis- i., 2130 ; ii.. 4408

tinguished: Lomas v. Rritisli Smith v. Maker, 118911 A. C. 325. ap-
Amerien Ass,-e Co.. 22 V. C. It. plied ; Cnnnda Atlantic R. W.

................................................ o.. 32*51 Co. v. Hurdnian, 23 S. «'. It.
S il shy v. YiUaye of DunnvWr. S A. It. 205 ..................................................iii.. 3938

324. distinguished : Robins v. Smith r. Moyd. 17 1‘. It. 4*53. followed:
Brockton, 7 O. R. 4SI...............ii., 4373 Bank of Toronto v. Ins. Co. of

>Hr, rthorn r. liante,, 20 <ir. 390. , North America, 18 P. It. 27. .ii., 2439
affirmed. 3 A. R. 137 ...........iii., 4709 >mttU 1# 1 11 revers...I. ^

"rr. «*«» » .5,'.)^,'ma! "
""f",1-' Mnmilton rn vident |t. a-s. »i»-.iullj referred .... .XI,
i‘, ........  S,K'"1|-V '■ «'ll. » :.r- Kay v. Norwich Union In». In,
-IIJ ................................................m" 4,us 27 O. It. 251.................................II.. 3275

Simmons and Dalton, Hr. 12 O. It. 505. Smith r. Dobbin. 3 Ex. 1». 338. followed :
not followed: Ite North Perth, Hudson Ray <«>. v. Hamilton. 13
llessin v. Lloyd. 21 O. R. 538. . P. R. 41,1 ........................................ii.. 3*521

i.. 1154 ; ii.. 3010; iii., 5045 Smith r. Dress, ,-. L. R. 1 K,,. 031. 3.3
Simons v. Créât Western H. IV. Co., 2 Iteav. 378. not applied: Hughes

C. B. N, S. «520. distinguished ; v. Rees, 9 O. R. 198 ............iii.. 7111
O’Rorke v. «treat Western R. W. Smith r. Trans, 13 C. P. «5*1. referred to ;
Co.. 23 IT. C. It. 427 ................ iii.. 3837 Crimes v. Miller. 23 A. It. 7*54

'impson. Hr />.. 1 I)e«l. 9. distinguished: | ii., 4086-7
Smith v. Hutchinson, 2 A. It. 405 | Smith r. Fauyht. 43 V. C. R. 481. fol-

i-i 575 ! lowed; Re Weller. 1(1 O. It. 318
simpson r. McArthur. 8 fir. 72. re- jv.. 7330

marked upon and overruled in Smith v. Coldie, 7 A. It. «528, reversed,
part; Henrilmn v. Gallagher, 2 ! 9 S. C. R. 4*5 ............................iii., 3214
E. & A. 338 ............................... i., 2227 j Smith r. Col,lie, 9 S. <’. It. 40, followed ;

••impson. qui tarn, v. Pond. 2 Curtis 302, In re Bell Telephone Co.. 9 <).
referred to and approved : Reg. j R. 339 ....................................uj.. ,
v. Smith. 10 < >. It. 434 ...........ii.. 3343 Smith v. Col die, 9 S. C. R. 40, referred

sin el air v. Malm. 2 P. It. 117, referred to: Wisner v. Coulthard. 22 S. C.
to: Craig v. Milne. 23 (lr. 239, I It. 178........................................... iii., 3214
followed ...................... !.. 3.31 : iii.. 5733 Smith v. (Ira ham. 2 V. «’. It. 2*58, fol-

vin, lair r. Den ar, 17 (lr. 021. reversed, lowed : Clarke v. Creighton, 13 P.
19 <ir 39 ................................... iii.. 5*539 It. 105 ................................!.. 1340. 1305

"lair r. MeDou flail. 29 IT. C. R. .388, Smith r. tira ham. 2 V. C. It. 208, dis-
speeinll.v referred to: Clarkson v. tinguished : Strachan v. Ruttnn,
Severs, 17 O. It. 392................!.. 447 13 P. It. 109 ..................... i„ 134*5. 1305

Sinclair r. Hobson, HI I*. C. It. 211. re- Smith v. Creen. 1 C. P. 1). 92. distin-
marked upon : Edgar v. Magee. 1 gukhed : Stewart v. Sculthorp. 25
«>. It. 287 . ...................................!.. 758 O. It. 544 .............................!.. 411. 1823

simien r. Mrown, 17 O. It. 70<5, reversed. Smith v. Cray. 10 P. It. 331, explained;
17 A. It. 173 .............................ii.. 3719 Morrow v. McDougald. 10 P. It.

sii"le„ r. Itrosrn. 17 A. It. 173, approved 129..............................................ii.. 2427-8
and followed : Mefiillness v. I*a- Smith v. Creey. 10 P.lt. 331, commented
foe. 27 O. It. 117. 23 A. It. 704 . on: Robins v. Empire Printing

iii., 4897. 4900 and Publishing Co., 14 P. It. 488
shinier. Hr. 13 P. R. 270. affirmed, ib. ii., 2427

447 ................................................ iii., 6549 Smith r. Houston. 13 P. R. 18. discus-
/ »• r. It rad y, 14 lr. «’. L. R. 01. 342. sed : Ite Hynes. Ilodgins v. An-

followed: Lipsett v. Perdue, 18 drews. 19 P. It. 217....iii.. 3120. 3383
11 R 373 . ........... i . 12.30: ii.. 3171 Smith r. Il n ah es. L R. 0 Q. R. .','.«7. fnl-

•’•t' iii )•. Corporation of Orillia. 30 I*. lowed : Potts v. Temperance Life
C. R. 139. followed : Rrnnker v. Assee. Co.. 23 O II. 73.il., 2830. 3430
Township of Mariposa. 22 «>. It. Smith r. Krai. 9 <). R. D. 340. distin-
120 ............................................ ii.. 3560-1 gukhed : Wilkinson v. Harvey. 15

s'Urn v. ('rancher, 2 Cliff. 37. distin- f>. It. 340 .............. ii.. 2074 : iii.. 0906
gukhed : Campbell v. McDougall. Smith v. T.aqan, 17 P. It. 121. reversed.
20 < Jr. 280 ................................ ii.. 4483 ib. 219 ....................ii.. 3617 : iii. 3.336

■mi » . Crrasor. 22 V. C. It. 127. fol- Smith » . McLean. 21 S. C. It. .333. dis-
lowed : Miller v. Corbett, 26 I*. C. tinguished : Morse v. Phinney. 22
It. 478 ..........................................ill.. 6436 S. C. It. 363 .................................!.. 801
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tint it It v. Methodist Church, 10 < >. It. 109, 

followed ; Rutland v. Gillespie. 10 
U. It. ISO ...................................iv., 7530

Smith v. \h thtnli.fi Church, 10 0.1*
IS 10, approved; Tyrrell v. Senior___

Smith r. Miilluiid, 4 O. It. 104, dissented 
from ; Donovan v. Hogan, 15 A.
It. 433 ......................................... i-. 330-1

Smith c. Millions, 15 O. It. 453, re-
vi rsed. 10 A. It. 140 ............... 1-, WOl

Smith r. Moffatt. 37 l . V. It. 103.
nllirmed, 3S V. i'. It ISO _. .. . ii.. 3807 

Smith r. .Scute, 3 < '. 15. X. S. 07, com­
mented on : Yermilyea v. Vann ill",
13 O. It. 104 .............................iii, 5223

Smith r. A in un r a IHstriet Mutual Ins. 
co.. 88 V. v. it. 570, followed ; 
Mechanics’ Ruihling and Savings 
S<M'iei \ \. Gore I hstrict Mutual 
Fire Ins. Co, 40 V. C. It. 220,

U. 151 II.. 3280
Smith r. Sot ton. 20 l . V. It. 213,

affirmed. 7 I- .1. 203 .............. .i.. 2127
Smith r. I'eti rsi ilh, 2S Gr. 300. referred 

In ; Vlnipiin v. Woods!ock I'uhlic 
School I*.oard. 10 I). It. 72s. .iii., 0203 

Smith r. /'no/i. 12 Sim. 17. followed ; 
Hohlin v. McMahon, IS (). It 210

11.. 4033
Smith i". I’nlh. 13, Gr. 020. nllirmed. 15

Gr. 173.........................................Ü., 2788
Smith v. IImmen. 12 U. C. It. 001, dis­

tinguished; Norton v. McCabe, 12 
1*. It. 500...................................... i., 1479

Smith r. Thorm . is Q. It. 13,1. followed ;
Young v. Moore, 23 1". V. It. 151

11.. 4031
Smith v. Township of \neuHler. 27 n.

It. 270. affirmed. 23 A. It. 500.iv.. 7478 
Smith's Trusts, lie. IS O. It. 3,27. fol­

lowed; I to Harrison, IS 1*. It.
303 ............................ ii.. 3151 ; iii.. 5250

Smurthunit' r. Ilannan. 10 Times !..
It. «MO. distinguished : Noyes y.
Young. 10 1’ It. 25 I ............... iii . 5557

Smurlhitinl-• i. Uatinny. |1S04| A. V.
404,501, specially referred to ; Me 
\ i, ;lr x. McLaughlin. I«i 1*. It. I3u

11.. 3019
Siii art linn it' i . II mini ii. 11894 | A. V.

494, followed ; Mooney v. Joyce,
17 I’. It. 211 .............................. iii- 5064

Smurtlnraite r. linn nan. | ISO! | A. V.
494. 500. specially referred to; 
Hutlmance v. Township of
Raleigh. 17 V. K. 15S .................

ii.. 4045 ; iii.. .ri072. 5619-20 
Sinurtlnraiti r. II an a nil. | 1S94 | A. C.

494. followed ; Fan Ids v. Faulds,
17 I* It. ISO.............................. iii.. 5003

Smulir r. Tin Uuccn. 31 O. It. 202.
affirmed, 27 A. It. 172............... V. 1171

Snitlrr i 1 It Kelrcu. 31 O. It. 91. varied.
27 A. It. 33,9 . .i.. 1202 ; ii.. 3200. 420S 

Snider r. Snider, 11 1*. It 140. referred 
to; Mackey v. Itierel. HI 1*. It.
1 IS ................................................ iii.. 5395

S no ii hull r. Kill hie. 20 X. It. Rep. 25S,
reversed, 14 S. V. It. 741........... i.. 1271

Solutes v. Stafford, 10 P. It. 78, affirmed 
in part and reversed in part.
10 I*. It 204 .............................. ii.. 3645

Sol mes r. Stafford. 10 P. It. 78. follow­
ed; I loi lender v. Ffoulkes. 10 1*.
It. 175.........................................  .ii.. 3045

Sombra. Township of. v. Township of 
Chatham. 18 A. It. 252. reversed.
21 S. O. It. 305 ..........................ii., 4014

Sor-Sta 1 COLUMN.
Sornberger r. Canadian Tacific It. IV.

Co., 24 A. It. 203. approved and 
distinguished ; Laughliu v. Har­
vey. 24 A. It. 438 ..........................

ii.. 2538 ; iii.. 4821. 6903
South Australian Ins. Co. v. Han Jail,

L, It. 3 C. 1*. 101, distinguished ;
Clark v. McClellan, 23 U. It. 405

i„ 413
South Helton Coal Co. v. Aorth Kuslern 

Aon Association, 118941 1 Q.
15. 133, followed ; Journal Print­
ing Co. v. MacLean, 25 U. It. 509

i.. 1908
South llctton Coal Co. v. A ortli Eastern 

News Association, [ 18941 1 Q.
It. 133, followed; Journal Print­
ing Co. v. MacLean, 23 A. It. 324

!.. 1038. 1909
Soul lient' r. Stanley, 1 II. & X. 217, 

followed ; Graham v. Commission­
ers for Queen Victoria Niagara
Fail- Park, M». R. i...............

i.. 17tMl : iii., 4707
Southward Wafer Co. v. (Juick. 3 Q. It.

I). 315, followed : Harris v. To­
ronto Electric Light Co., 18 1'. It.

Sovcreign Ins. Co. v. J’ctirs. 12 S. C.
it. .'53. distinguished : < itizens"
Ins. Co. v. Snlterio, 23 S. C. It.
155 ...................................

Sowden r. Standard Eire Ins. Co., 44
U. C. It. 95. affirmed, 5 .A. It 290

ii.. 33on
Spafford v. Ilubbell. M. T. 2 Viet.,

explained ; Ruist v. MeCombe, 8
A. It. 598 ....................................... i„ 1981

Sparyo's Case. I,. It. 8 Ch. 107, ap­
proved : Larocque v. Reauchemin,
118971 A C. 358 ......................!.. 1071

Sparrow r. Oxford. <tc.. It. IV. Co. 2 
D. M. & G. 94, followed; Cathe­
dral of tiie Holy Trinity v. West 
Ontario Pacific It. W. Co., II (>.
It. 2It!.......................................... iii.. 5945

Siiartali r. Conslantinidi, 20 W. It. 823, 
considered; McCullough v. de-
mow, 20 O. It. 407.................... ii., 3473

Spittal v. Jackson. L. It. 5 C. I’. 542. 
followed: O'Donohoe v. Wiley. 43
U. C. It. 350 ............................. iii.. 5451

Sprague r. lit udt rson, 1 Ch Ch. 2155, 
overruled; In re Crooks. 1 Ch.
Ch. 304 ........................................iii.. 5533

Springfield Eire Ins. Co. r. Allen. 43 N.
Y. 387, distinguished; Klein v. 
Union Fire Ins. Co., 3 O. It. 23 I.

ii., 3258-9
Spry v. McKenzie. 18 V. C. It. 101, 

distinguished : Coleman v. Kerr,
27 V. C. It. 5 ............................ !.. 200

Spry v. McKenzie, 18 V. C. It. 101. com­
mented on ; Coleman v. Kerr. 27
TT. C. It. 5: Hailing v. Mayville.
21 C. P. 499 .............................iii., 6265

Squier. Ite, 40 V. C. It. 474. considered ;
In re Godson and City of To­
ronto, Hi O It. 275. 10 A. It. 452.

!.. 1402 : ii.. 4745
Stafford. Township of, r. Hell. 31 C. P.

77. reversed, 6 A. It. 278 ...iii-. 5884 
Stalker r. Ihtnwieh. 15 O. It. 342. fol­

lowed ; Turner v. Rums, 24 O. It.
28 ......................................... 1., 1230. 1802

Standnril Hank v. Wills, 10 P. It. 150,
not followed; Huffman v. Doner,
12 P. It. 492 .............................. Ii., 3020
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Sta-StcJ COLUMN.
.'tanduid I'ire Ins. Co.. He, K> tig's Case,

7 O. U. 204, reversed. 12 A. K.
4bU .................................................. i., 1UU3

Standi y i". Perry, 23 Ur. 507. reversed,
2 A It. 11)5. S. C. It. 350.. .iv.. 721)4 

taniur v. Evans, XV. N. 1885, p. 210. 
considered; Ite Doyle v. Hender­
son, 12 1*. It. 38........................ i i i., 5570

stannard. /»*« . 1 C 'll. <’ll. 15, approved ;
Ite MiQueen, McQueen v. McMil­
lan. 23 Ur. 101......... ii., 3100 ; iii.. 0833

Statist'<id Elation fas'. 20 S. ('. R. 12, 
followed ; Bellecbasse Election
Case, 20 S. C. It. 181 . .............

ii.. 2450; iii., 5017
Stanton r. Canada Atlantic l{. 11. Co., 

t'assois’ Dig. 240, reviewed ; 
MacKinnon v. Keroack, 15 S. C.
It. Ill ......................................... iii.. 0800

Stanton v. 11 owe Ins. Co., 2 Log. News 
314. approved: Dufresne v. 
Cuévremmii. 2'! S. ('. It. 210.iii.. 0789 

<tar Li11 Assrc. Surit ta r. Southgate,
18 1*. It. 151, followed ; Appleby
v. Turner, 10 I*. It. 145...............

i.. 854; ii., 3017
<lnrk r. Fisher, 11 1’. R. 235. approved; 

Ireland v. Pitcher, 11 P. It. 403;
Quay v. Quay, 11 P. It. 258. .. .i., 1455 

'■tans r. The Quern. 1 Ex. 4 \ R. 301, re­
versed: The Queen v. Starrs, 17
S. C. H. 11" ................................ i . 1717

''tabbing r. Metropolitan Hoard of 
W orks, L. It. 0 Q. It. 37. ap­
proved : In re Harvey and Town
of Parkdale. 10 A. R. 408 ___ ii.. 401(5

x '' hliino r. Metropolitan Hoard of
11 orks. Ii. R. 0 Q. It. 3”. follow­
ed : Paint v. The Queen, 2 Ex. C.
I! 110. 18 S. (J. R. 718...............

i., 1707. 1714-5
‘it.ina r. Metropolitan Hoard of 

W orks. L. It. (5 Q. It 87. follow­
ed ; The Queen v. Harwood. 0
Ex. C. It. 420 .............................. i.. 1712

Savory, ! 18011 XV. N. 195, re 
for red to; Alexander v. I fonda le, 
Bancroft, and Ottawa It. W. Co..
is P. It. 20, distinguished.............

ii.. 2410 : iii., 5(505
- A, „ , IIt C.iUirrau 18 A. It. 51(5. 

distinguished ; Ililes v. Township 
of Ellice. Crooks v. Township of
Ellice, 23 S. C. R. 120___ ii 4000-10

"■plans r. Itoisscati 23 A. It. 230.
affirmed, 20 S. ('. It. 4.37 . .. .iii.. 52(57

'■ flu ns r. Coin mission ns of Holier of 
Thurso, 3 Court of Session Cases,
-1th series, 535, referred to ; 
Murnliy v. City of Ottawa, 13 O.
It. 334 ........................................... ii.. 4181

flu,is r Cordon. 10 A. It. 17(5, affirm­
ed. 22 S. C. It. (51 ..........................

i„ 1251 2; iii.. (580.3; iv.. 7488 
'■ r. McArthur. 10 S. C. It. 440, 

followed : Uihlmns v. McDonald.
20 S. C. It. 587 ............................ i.. 472

I'rns r Stapleton. 40 TT. C. It. 353. 
approved and followed ; McMartin
x. Ilnrlbiirt. 2 A. It. 14(5.........iii.. 480(5

'■ns r Stephens. 24 C. P. 424. re­
ferred to ; Crimes v. Miller, 23
A It. 7(54 ................................ Ii.. 4080-7

> ' j,ht nsnn r. Hain. 8 P. It. 100, re­
versed. 8 p. It 258 ................... ii.. 2791
-/ r Mel Aren. 17 IT. C. It. 301.
revelsed. 18 V. C. It. 400.........!.. 042

■■ns r. Harfoot 0 O. It. 092, re­
versed. 13 A. It 300 ................. Ii.. 2820

Ste-StuJ COLUMN.
Stevens r. (Jrout. 10 P. It. 210. over­

ruled ; Eaulknor v. Clifford. 17
P. It. 303 ...................................iii., (5959

Stevenson. F.x /*., 11802J 1 Q. H. 394,
«00, followed ; Ite Central Hank
of Canada, 17 P. It. 305 ......... i., 52

Stevenson r. Cil g of Hingston. 31 C. P.
3.33, approved ; Meriden Britannia 
Co. v Braden, Hi P. It. ,34(5 410,
17 P. It. 77-----i, 131.3, 1358 : iii., (5535

Stevenson r. Davis, 10 A. It. 501. 21 O.
It. 042, reversed, 23 8. C. ii. (520.

Steward v. Xorth Metropolitan Train’- 
wags Co.. 1(5 Q. B. D. 55(5, ap­
plied and followed ; Williams v.
liconard, 1(5 p. R 544........... iii., 5381

Stewart v. Hounds, 7 A. It. 575, referred 
to; McConnell v. Wilkins. 13 A.

, «• ,;:s ........................i., 1470 : ii.. 3(558
Stewart r. Snyder. 30 <>. It. 110. affirm­

ed. 27 A. It. 423 ..........................
ii.. 2717. 40 40 ; iii . 709(5 

Stcwurt v. Sulliran. Il P. It. 520. fol­
lowed ; Wright v. Wright, 12 P.

, K. « ............................................ iii., 5(500
Sticknry v. .Maidstone. 30 X ermont 7.38, 

applied and followed ; McKelvin
v. City of London, 22 O. R. 70.i., 1822 

Stillwell v. Hennir, 7 (>. R. 355 re­
versed, 11 A. It. 721 ..........'.iii., 4824

Stimson v. Kerby. 7 Cr. 510. overruled; 
Quinlan v. Cordon, 20 Cr. Appen­
dix 1.................................................ii., 3480

Stinson r. Pen nock. 14 Cr. (504. follow­
ed: Carr v. Fire Assce. Assn.. 14
O. It. 487 ......................................Ü., 4415

Stobart v. Dr yd en. 1 M. & W. (51(5. fol­
lowed: ltose v. Cuvier, 27 U. C.
It. 270 ....................  ii.. 2557

Stobbart v. (iuardhousc. 7 O. It. 230. 
distinguished ; Martin v. Chaml-
lar, 2(5 O. It. 81........................iv , 7584

Stoddart v. Wilson, 1(5 O. It. 17, ques­
tioned : Ciblions v. Wilson. 17 O.
It. 21H». 17 A. It. 1..........................i.. 457

Stoddart v. Wilson, 1(5 O. It. 17. dis­
approved; Johnson v. Hope, 17
A It. 10 ........................................j„ 465

Stokes v. Latham. 4 Times L. R. .305. 
followed ; Renner v. Edmonds 10
P. It. 0............................ iii.. 550s. (1520

Stokoe v. Coin,11. 20 Beav.. 3(57. doubl­
ed : Weeks v. Frawley. 23 O. It.
235 ...................................................ii.. 2590

Stone r. Hyde. 9 Q, B. D. 7(5. followed ;
Cox v. Hamilton Sewer Pipe Co.,
14 o R. .300...........Ü.. 4181; iii 4907

Stnvel v. Coles. 3 Ch. Cli. 302. referred 
to; Traders Bank v. Kean, 13 P.
It. (Ml...............................................ii.. 2400

Stratford r. Sherwood, 5 D. S. 109.
followed : Island v. Township of
Amaranth. 10 P. It 3............. i.. 1320

Strathgarrg. The. | 18051 P. 204. re­
ferred to; The Draeona v. Con­
nolly. 5 Ex. C. It. 207 ...........iii., G50G

Street v. (lover. 2 Q B. D. 408, follow­
ed : Cenernl Electric Co. v. X'ie- 
toria Electric Light Co. of Lind­
say, 1(1 P. It. 470, 520 ...............

iii.. 5080. 5300
Struthers v. Town of Sudbury, .30 O. R

110. affirmed 27 A It 217 ...i.. 283 
Stuart r Hell. 118011 2 Q. It. 341. fol­

lowed ; Itoss v. Burke. 21 O. R.
(502 ..................................................i.. 1957

Stuart v. (Srouqh, 15 O. It. 6(1, re­
versed. 15 A. It 299 ................. ii.. 2595
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Stu-Swi | COLUMN.
Stuart v. Uroupli. 15 A. K. 299, con­

sidered ; Canada Cotton Co. v. 
Parmulee, 1.5 1*. It. lid, 308. ... i., 352 

Summcrfeldt r. Johnston, 17 V. It. U, 
distinguished ; I laggcrt v. Town 
of Brampton, 171’. It. 177. .. .i.. 1542 

Summits v. Summers, 5 (J. It. 110. dis­
tinguished; Wright v. Volliugs, Hi
O. R. 188................. ............... iv., 7576

Superior Loan and Savings Co. v.
Lucas. 44 V. C. It. 106, reversed.
15 A. It. 74S................................ i.. 1205

Sutherland v. Cox. 6 (). It. 505, 15 A. It.
541, affirmed, 24 C. L. J. 55. .. .i„ 871 

Sutherland v. Webster. 21 A. It. 228, 
followed ; Boulthee v. Gzowski.
28 o. It. 285. 24 A. It. 502. 20
S. C. It. 54............. .. i.. 044-5. 874-5

Sutherland-!nncs Co. v. Township of 
Romneu, 20 A. It. 405, reversed
in part. 50 S. C. It. 405 ......... ii-. 4012

Sutton. Re. 11 g. 1$. I>. 577, distin­
guished : Kehrngg v. Sehrngg, 11
1». K. 218 ................................... iii.. «1500

Sutton ami Llliott, In re, 11 g. 11. D.
577. followed; Ite Beaty, 10 1*.
](, 'J71 .......................................... iii., 0550

Sutton v. Johnstone. 1 T. It. 405, distin­
guished ; Itouthier v. MvLauriu,
IS O. It. 112 . ............................. ii.. 4097

Sutton v. Sutton, 22 ('h. 1 ». 511. not 
followed : Maedonnld v. Mc-
Donald. 11 O. It. 1S7...........!.. 20. 1505

Sutton v. Sutton. 22 Oh. D. 511. not 
followed; McDonald v. Elliott. 12
O. It. 08........................................ii., 4041

Swain r. Mail Printing Co.. 10 V. It.
152, distinguished; D-nnox v.
Star Printing and Publishing Co.,
10 P. It. 488 ..................... i.. 1417, 1900

.S'icoin v. Stoddard, 12 P. It. 590. ap­
proved and followed ; Ite Ancient 
Order of Foresters and Costner.
11 p. It. 47 ...........i.. 1414; ii.. 5523-4

Swaine r. Wilson. 24 Q. It. D. 252, con­
sidered ; Parker v. Toronto Musi­
cal Protective Association. 52 <>.
It. 305 ........................i.. 1020 ; iii., 0800

Swaizie f. Swaizie. 31 O. It. 81. re­
versed. ib. 324................... ii., 2832, 3024

Swansea. Mayor, dc.. of. v. Thomas,
10 g. It. D. 48. followed ; Itoul-
ton v. Blake. 12 O. It. 532-----H., 3800

Swamp v. Swamp, 4 K. & .1. 237. fol­
lowed ; Fournier v. Hogarth. 15
P. It. 72......................................... i., 1432

Sweeney r. Port Harwell Harbour Co.,
17 C. P. 574. reversed. 10 C. P.
370 ............................................... iv.. 7321

Sweeny v. Hank of Montreal, 12 App.
Cas. 017. followed; Muir v. Car­
ter, Holmes v. Carter, 10 S. C.
It. 475 ........................................ Ii . 2450

Sweeny r. Hank of Montreal, 12 S. C.
It. 001, 12 App. Cas. 017. follow­
ed; Raphael v. McFarlane. 18 S.
C. It. lHtt................. ii.. 3101 ; iii.. 7000

Sweet r. Mauyhan. 11 Sim. 51. not fol­
lowed ; Liddell v. Copp-Clark Co.,
10 P. It. 332 ................................ i., 1302

Sweetinan and Township of Gosfield,
Re. 13 P. It. 293, approved ; Ite 
Shaw and City of St. Thomas,
18 P. It. 4.54 .............................. ii., 4559

Swift r. Jones. 0 L. J. 03, followed ;
Hart v. Ituttan, 23 C. P. 013. .i.. 197 

Sir inbanks. Ex 11 Ch. D. 525
applied : Ilorelnner v. Elliott, 14 
O. It. 714..................................... ii.. 2945

Swi-Ten | COLUMN.
Swire v. Redman. 1 Q. B. D. 530, com­

mented upon ; Bailey v. Griffith,
40 U. C. It. 118........................iii., 5723

Switzer v. McMillan. 23 Ur. 538, not 
followed ; Clarke v. Mavdonell. 20
O. It. 504 .......................... ii.. 3159, 3987

Sydney, Municipal Council of, v.
Hourkc, 118951 A. C. 433. follow­
ed; (iraham v. Commissioners for 
gueen Victoria Niagara Falls 
Park, 28 O. It. 1. ... i.. 1700 ; iii., 4707 

Sydney. Municipal Council of. V.
liourke. 11895] A. C 433. follow­
ed; City of St. John v. Campbell,
20 S. C. R. 1............................ iv., 7444

Sydney. Municipal Council of. t>.
Hourkc. 11895] A. C. 433. follow­
ed ; City of Montreal v. Mulcair.
28 8. O. It. 458 ........................ ii., 4092 3

Byrnes ». Hughes, !.. it :t Eq. 197, 
commented upon ; Mundell v. Tin-
kis. 0 O It. 025 ........................ii.. 4298

Synod v. />< Hlaquicrc, 27 Ur. 530, 550 
n., affirmed, Cassels" Dig. 539. .. .

i., 970; ii.. 4289-90
Synod r. He Hlaquiere, 10 P. It. 11. fol­

lowed; Bank of British North 
America v. Western Assce. Co.. 11
P. It. 4.34.................................... L 1523

Tanner r. Ilissell. 21 V. C. It. 553. fol­
lowed ; Boley v. McLean, 41 U.
C. It. 200 .....................................iii.. 5331

Tanner r. Itissdl. 21 V. ('. It 553. dis­
tinguished ; lteg. v. Cosby. 21 O.
It. 591........................ ii.. 2472 : iii.. 5324

Tanqueray-W illaumo and Landau. In re,
20 Ch. D. at p. 470. followed ; 
Mercer v. Neff. 29 O. It. 080. iv.. 7050 

Tate v. Hlobc Printing Co., 11 P. It.
251, specially referred to : Beaton 
v. Globe Printing Co.. 10 P. It.
281............................ !.. 1944; ii.. 2105 0

Taunton Case. The, 1 O’M. & II. 184. 
approved : West Toronto (Prow i,
H. E. C. 97.................................iii.. 4929

Taylor. In re, 8 P. It. 207, reversed, 28
Gr. 040 ....................................... ii. 3987

Taylor ». Cold will. 3 B. & S. 820. fol­
lowed ; Grant v. Armour. 25 O.
It. 7....................................... !.. 410. 1815

Taylor r. Xcil. 17 P. It. 134, referred 
to: Fleury v. Campbell, 18 P. It.
110 ................................................ii.. 2412

Taylor r. Taylor, 23 Ur. 490. 1 A. It.
245, reversed ; Taylor v. Wall-
bridge, 2 S. C. It. 010...........iii.. 5635

Taylor v. Whittcmorc, 10 U. C. It. 440, 
cited and approved of ; Hitching
v. Hicks. 0 O. It. 739 ............... !.. 785

Tecvan v. Smith, 20 Ch. D. 724. distin­
guished : Queen's College v.
Claxton. 25 O. It. 282 ........... ii., 4487

Temperance Colonization Society v.
Evans, 13 P. It 18. followed ;..Mc­
Mahon v. La very, ib. 02........... iii., 0971

Temperance Colonization Society r.
Evans, 12 P. It. 48. distinguish­
ed; Far ran v. Hunter, «6. 324..

III., 0071
Tenant v. Ellis. 0 Q. B. D. 40, re­

ferred to ; The W. J. Aikens, 4 
Ex. C. It. 7. .ii.. 2570: iii., 0508. 0742 

Tench r. tirent Western R. IV. Co.. 33 
U. C. It. 8. distinguished ; Carroll 
v. Penberthy Injector Co.. 10 A.
It. 440 ............................................!.. 1919
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Ten-JhoJ COLUMN.
Tennant v. Munhard, 12 I*. It. 019, over- 

ruled: Standard Hank v. Frind,
14 r. K. 355........... Ii.. 20UN ; iii., 5141

11 munit v, I a ion Hunk of Canada, 19 
A. It. 1. 5 (’.art. 244. affirmed.
118941 A. C. 31................. !.. 034, 1142

Thames A initiation Co. (Ltd. t v. Reid,
9 (I. It. 754. reversed. 13 A. It.
303...................................................!.. 1018

Thihnmh >n< r. Herbert, 10 I*. It. 420, 
distinguished ; Walters v. Duggan,
17 V. It. 359 ........... !.. 1441 ; ii.. 3051

Thin, Hr. 10 p. It. 490. followed : He
Slosson, 15 P. It. 150............... ii- 3150

Thomas r. Itroien. 1 1$. I ». 714. dis­
cussed ; Cousineau v. City of Lon­
don Fire Ins. Co.. 15 O. It. 329.

ii.. .*1349
Thomas r. (irand Trunk H. IV. Co., 12

O. L. T. Oce. X. 42. followed ; 
Webster v. City of 'Voninto. 15 P.
It. 21 ............................................ii.. 2417

l hot,ms r. Ilnll. «5 I*. It. 172. comment­
ed on : Forrester v. Thrasher, 9
P. It. .".83. 2 O. It. 38................. !.. 549

Thomas v. Hamilton, 17 u. B. D. at
p. 597. specially referred to; 
Simpson v. Ilall. 14 P. It. 310. _

Thomas r. Morgan. 2 Cr. M. & It. 490, 
followed : Mason v. Morgan. 24
U. C. It. 328 ................................. i.. 21

Thomas r. them, 20 (}. It. 1». 225. fol­
lowed : Scripture v. Iteillv. 14 P.
It 249........................II.. 3801 ; iii., 5115

Thomas r. The Quern. L. It. 10 Q. It.
31. approved: Windsor and Anna­
polis It. W. Co. v. The tjueen, 11
App. Cas. 007 ...........................iii.. 5304

I lo w,,son e. Hilling. 11 M. & W. 361. 
remarked upon : In re Robertson.
5 I*. It. 132..................................iii., G011

Thompson i\ llrunskill, 7 Gr. 542, ap­
proved of : Gamble v. Gummer- 
son. 9 Gr. 193. .... .1.. 2139; iii.. 0078 

Thompson r. Canada Fin and Marine 
Ins. Co.. 0 O. It. 291. reversed,
9 O. It. 284 ................................... !.. 995

Thompson v. Falconer. 13 C. V. 78. fol­
io well : Mctiee v. McLaughlin, 23
F. C. It. 90...................................i- 2191

Thompson r. Hag. In re. 22 O. It. 583.
affirmed, 20 A. R. 379...................

!.. 2054 ; iii- 5773
Thompson v. liage. 13 C. P. 251, dis­

tinguished ; Lowe v. Morice. 19 C.
P 123 ........................!.. 804; iii . 5240

Thompson r. Montgomery, 41 Ch. D. 35, 
distinguished ; Robinson v. Bogle,
18 O. It. 387 ............................ iii- 0888

Thompson v. Pearson, 18 P. It. 308. re­
versed, ib. 420.............................. i., 1387

Thompson v. Pearson. 18 P. It. 420, 
distinguished ; Evans v. Chandler,
19 P. It. 100......................!.. 1394. 1470

Thompson v. Itobinson, 15 O. It. 002,
affirmed in part and reversed in
part, 10 A. R. 175............... iii- 0007-8

Thompson v. Hoss, 5 II. & N. 10, dis­
tinguished : Strnuglmn v. Smith,
19 O. R. 558 ............................ iii., 6328

Thompson v. Smith, 25 O. It. 052, re­
versed. 23 A. It. 29 (affirmed, 27
S. C. It. 0281 ............................ iv- 7684

Thompson v. Smith, 23 A. R. 29. re­
ferred to; In re Ferguson, Ben­
nett v. Contsworth. 24 A. It. 61.

Iv- 7683

Tlio-ToinJ COLUMN.
Thompson r. Torrance, 28 Gr. 253,

affirmed, 9 A. It. 1 ................. iv.. 7514
Thompson v. W illiamson. 10 P. R. 308. 

distinguished ; Ashcroft v. Tyson,
17 P. It. 42.......................................

i.. 1443: ii.. 3730: iii . 5297 
Thomson v. Cushing. 30 O. It. 123,

affirmed, ib. 388............... ii.. 2591, 3015
Thomson v. Quirk, 1 X. W. T. Rep. X'o.

1, p. 88. affirmed, 18 S. C. It. 095
i- 818-9

Thomson v. South Eastern H. IV. Co.,
9 Q. R. D. 320. followed; Miller 
v. Confederation Life Association, 
Confislcration Life Association v.
Miller. 11 P. It. 241 ...............iii.. 5001

Thorne r. Torrunec, 10 C. p. 445, allirm-
ed. 18 C, P. 29............................i.. 2293

Thornh g r. Iteillg, 20 C. L. .1. 20. 9 C.
L. T. Occ. X. 491, affirmed, 17
A. It. 204.................................... ii- 3580

Thornton r. Capstovk. 9 P. It. 535. ap­
proved of; Gould v. Reattle, 11 P.
R. 329 .......................................... i- 1940

Thornton v. Capstuek, 9 P. It. 535, ap­
proved ; Winnett \. Appelhv. 10
P. R. 57 .........!.. 1417. 1947: ii- 2444

Throop r. Cobourg and Peterborough 
H. IV. Co.. 5 C. P. 509. affirmed 
in appeal, 3rd March, 1859 I not 
reported, hut see 2 A. It. 212
note i ............................................. iv.. 7293

Thurtcll v. Iteaumoiil. 1 Ring. 339. com­
mented on; Fnited States Ex­
press Co. v. Donohoe, 14 O. It.
333 ................................................. ii- 2391

Tiernan r. People's Life Ins. Co., 20 
O. It. 590. affirmed. 23 A. It .".42

ii- 3441
Tiffany r. Clarke, 0 Gr. 474, remark­

ed upon : lte Murray. Purdlmin
v. Murray. 9 A. It. 309............ ii- 2990

Tipling r. Cole, In re, 21 O. It. 270. ap­
proved; In re Forbes v. Michi­
gan Central It. W. Co.. In re 
Murphy v. Michigan Central R.
W. Co., 20 A. It. 584 .................1- 2075

Tipling v. Cole, In re, 21 O. R. 270. dis­
tinguished: Hobson v. Shannon,
27 O. It. 115.................................. i- 2004

Tipling r. I,'ole. In re, 21 <>. R. 270. spe­
cially referred to; Re McCabe v. 
Middleton, 27 O. It. 170..............1- 2021

Tisdale r Dallas. 11 C. I*. 238. distin­
guished ; Armstrong v. Auger, 21
O. R. 98...........!.. 34.". 1545 : iv.. 7227

Todd v. Cain. 10 U. C. It. 510, distin­
guished ; Featherston v. Mc-
Donell, 15 C. P. 102 ................. i- 2248

Todd v. Dun, 12 O. It. 791. reversed, 15
A. It. 85 .................................... 1- 1954-5

Todd v. Dun. 15 A. It. 85, followed ; 
Robinson v. Dun. 28 O. It. 21,
24 A. R. 287 ............. i- 1955; ii- 4210

Todd v. Liverpool and London and 
(Jlobc Ins. Co., 18 C. P. 192, re­
versed, 20 C. P. 523 ...................

ii- 3330; iv- 7275
Tokc v. Andrews. 8 Q. B. D. 428. follow­

ed ; McNamara v. Skaiti, 23 O. It.
103........... i- 1800; iii- 5.387; iv- 7748

Tomkins v. Jones, 22 Q. B. D. 599. speci­
ally referred to: Flett v. Way. 14
1*. It. 312 .................................... 1- 1402

Tomlinson v. Land and Finance Cor­
poration, 14 (J. B. D. 539, dis­
cussed ; Canadian Bank of Com­
merce v. Middleton. 12 P. It. 121.

ii- 3523
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Torn-Tor J column, Tor-TruJ column.
Tomlinson r. Morris. 12 U. I!, ."ill. Toronto If. IV. t'o. v. Grinstcd, 21 O.

specially referred to; full v. 1£. (583. 21 A. It. 578, nllirmcd,
Holier Is. 2s n. It. .7.11.............ill.. 1*217 21 S. f. It. 57o............................ !.. 1825

Tompson r. hniyhls. 7 .lur. X. S. 704, Toronto I,’. 11. Co. r. The (juun. I Ex.
followed ; Knickerbocker Co. v. -«-• C. It. 24. re-
Kiitz. Hi 1* It. mi ....................i„ 1:584 versed. I l8ÎMi| A. C. .'51-------ill.. (*lo3

Toms o„d I loon. It'. 3 fh. fh. 41. loi- 1 oronto Stn el It. It . Co. v. Tinning. 35
lowed; lie Itoss, ("timeroii. and I < . It. 2«4. reversed, 3i l . •
.Million, Hi I*. It. 1S2................id. «014 11 Uti ..........................................iii. «752

Toms v. loin,slug of It h,II,,,. 35 I . f. Toronto Stmt A. tl Co. r. Tinning. 57
It. 105, allirmed. 37 V. <". It. l(Mi. t- C. It. 11«. considered ; Con-

i.. 1824 sinners (ins Co. of Toronto v.
Toms v. Toirnshiii of Whitby. 35 V. C. * *D" "• Toronto, 23 A. It. 551..I., 251

It. 22«. 37 V. C. It. loo. consid- Toronto^Street It. 11". Co. v. Tinning,
ered : Sherwood v. City of Iliunil- 37 V. C. It. 1 hi, referred to : In
ton, 57 I . (’. It. 110...............iv , 7448 re Toronto It. W. Co. Assessment,

Toms v. Toirnshiii of W liithg. 37 U. 25 A. It. 135........... i.. 250; iii., «752-3
(’.It. 104. considered ; SleinliolV v. Totten. In re, 27 I". C. It. 440, dis­
count.v of Kent. II A. It. 12.iv.. 7447 cussed; lie Macdonald, 1« 1*. It.

Tonis r. Township of W hitby, ."57 I . C. 408 .................................................iii,, «548
It. UN», referred to : It ice v. Totten r. tt ntson, 17 (Jr. 235, followed;
Town of Whitby, 25 A. It. 101. Ite Houston, Houston v. Houston,

iv.. 7407 2 0. It. 84.....................................ii., 4450
Tootlic r. TmlcrieT. 11 V. It. 287, dis- Trade Murk of John Ihnnurst it- Son,

linguished; Vansivkle v. lioyd, ib. I.td., In re. 118001 2 Ch. 137,
4«0 .................................................. i-t 180 referred to: In re Melchers and

Tootlic v. Trederiek, 111'. It. 287. coin- Ue Kuyper & Son, (5 Ex. C. It. 83
men ted on and not followed: iii., «896
ColTey v. Soane, 25 O. It. 22, 22 Travis v. Travis, S O. It. 510, affirmed,
A. It. 2(50.................... !.. lOU; ii., 407(5 12 A. It 438 ............................ ii.. 298G

Tootlic v. Trederiek. II 1’. It. 2*7. not Trenton. Town of. r. Dyer. 21 A. It. 370.
followed ; McVeain v. It id 1er, 17 affirmed, 24 S. C. It. 474 ........... .’

^ . P. H 353 .....................................i., 200 !.. 274 : iii.. «710
Tootlic v. Trnli rick, 14 I*. It. 287, fol- Trenton. Town of. v. Dyer. 21 A. It.

lowed ; I’hair v. I’liair. 10 I'. It. 370. 21 S. C. It. 174. followed;
«7 .................................................... i., 187 Love v. Webster, 2« O. It. 453

Toronto and Lake Huron It. IV. Co. i., 32(>: iii., «711
r. Crookshanl:. 4 V. (’. It. 300, Trice v. Robinson. 1(5 O. It. 433, distin-
followed ; Port Dover and Lake finished ; Chard v. Itae, 18 <>. It.
Huron It. W. Co. v. (Jrey, 3(5 U. _ 371 ..................................... ii.. 2710, 3(521
C. It. 425 .................................. iii., «037 Trigcrson v. Hoard of Police of Cobourg,

Toronto. City of, and Toronto Street It. « O. S. 405, approved and fol-
IV. Co., In re, 22 (). It. 3.74. lowed ; SInden v. Drown. 17 A. It.
affirmed. 20 A. It. 125. |1S03| 173.................................................. ii.. 3719
A. C. 511 .................................. iii., «756 Trimble v. Ilill. 5 App. ("as. 342. fol-

Toronto, City of, v. Houes, I (Jr. 1*0. lowed: llollender v. Ffoullv , 2(5
affirmed: 1 ‘.owes v. City of To- O. R. 01........................................ ii.. 3032
ronto, (5 (Jr. 1. 11 Moo. P. C.__ Trimble r. Hill 5 Api». Cas. 342. refer
4«3 ................................................. ii.. 4705 red to ; Paradis v. The Queen,

Toronto, city of. r. Canadian Ta -ifie 1 Ex. O. It 101___ i„ 1705 : iii.. (5703
It. It. Co.. 23 A. It. 250. affirmed. Trimble Miller, 22 O. It. 500. fol-
2« S. C. It. «82...........i . 2!I ". : ii.. 4(521 lowed : Ite Lott v. Cameron, 20

Toronto, lily of, r. Canadian Pacific O. It. 70........... i.. 2045. 2073 ; iii., 5779
It. It". Co.. 18 P. R. 1, leave to ap- Trinity College r. Ilill. 2 (>. It. 348,
pen! refused, ib. 451................. i.. 53 reversed. 10 A. R. 00............... ii.. 4324

Toronto._ City of. r. Caston, 2« A. It. Troutman r. Tiskm. 13 P. It. 153, dis-
4.i0. 30 (>. It. 1(5, affirmed, 30 S. tinguishod; Mcfienn v. Itruee. 14
C. It. 3,00 ................................... iii.. (5710 P. It. 100........................................ V. 354

Toronto. _ City of. r. Great W estern It. Trucsdale r. Cook. 18 (Jr. 5.32, followed :
It. Co., 25 l" i '. It. 570. follow- Weir v. X'iagarn Grape Co., 11
ed : Sc race v. City of London, 2(5 O. It. 700 .................................... iii., (5077
V. ( It. 2(53.................................i-, 242 Trust and Loan * v. Lawrasnu, 45

Toronto, city of. v. I.orsch, 24 (> It. TT. C. It. 170. reversed. 0 A. It.
220. followed ; Cnllerton v. Miller, 280. hi S. (’. It. «70 ................. i.. 1084
2(5 (i. It. 30............... !.. 1810; iv., 7327 Trust and l oan Co. v. Lnwrason. « A.

Toronto. Municipal Corporation of, v. It. 28(5. 10 S. ('. It. «70. distin-
I irgo, 1180(51 A (’. 03. followed; guished: Ontario T.onn and De-
Atforney-(Jeneral for Ontario v. lienture Co. v. ilohhs, 10 A. It.
Attorney-General for the Doniin- 255 ....................................................i„ 108«
ion. | 1S0« | A. C. 348 ..................L 1105 Trust and Loan Co. r. McKenzie. 23 A.

Toronto Publie School Hoard ». City of It. 1(57 (dictum of Mnelennan,
'Toronto. 10 P. It, 320. referred J.A.i, dissented from: l-’orster v.
to; City of Kingston v. Kingston, Ivey. 32 O. It. 175. .ii.. 4440: iii., 5713
Portsmouth, and Cataraqui Elec- Trust and I nan Co. r. Italian. 32 V. C.
trie It. W .(’o., 25 A. It. 1(52. iii.. «753 It. 222. reversed, 1 A. R. 2«, but

Toronto It. If. Co. Assessment, In re, restored, 1 S. C. R. 5(54............V, 1878
25 A. It. 135. applied ; In re Lon- , Trust and Loan Co. r. Stevenson, 21 O.
don Street It. W. Co. Assess- , R. 571. reversed. 20 A. It. «0. .
mont, 27 A. It. 83..................... i„ 259 ; i„ 5(53 ; ii.. 3005, 43G0
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Tru-VanJ column.
hunt* Corporation of Ontario V. IInod,

-7 O. It. 185, affirmed, 28 A. it.
580............................................... iii.. 5721

l ull v. W urman, 5 C. 1$. X. S. 5771, 
referred to ; Some vs v. Livingston,
-I l . ('. U. 04...........................i.. 1480

Turcotte v. Uansereau, 2*1 S. C. U. 57S, 
followed : King v. Dupuis. 28 S.
C. It. 388 ................................ .iii., «700

'Turley c. Item diet, 31 C. I*. 417, re­
versed. 7 A. It. 300 ................... i.. 2218

I u mb all r. It ini, 2 l'\ «.V F. 508, up- 
proved: Shaver v. Linton. 22 U.
(’. It. 177...................................... i . 1U53

Turnbull v. Forman, 15 Q. It. 1 ►. 23,4. 
followed ; Scott v. Wye, 11 1*. It.
93 .................................................. II., 3649

Turner v. Kyle. 2 C. L. T. 508. 18 C- 
L. J. 402, t ; Hollister v.
Amiable, 14 P. It. 11...............

il.. 2443 : iii.. «320
Turner v. Smith, 2« (Ir. 198, considered 

and followed ; Campbell v. (.'amp- 
hell. 20 (ir. 252 . .ii„ 2883; iii.. 5088 

Turqunnd, Lx p., 14 (j. It. D. «43, fol­
lowed : Newsome v. County of
Oxford. 28 O. It. 142......................ii.. 4717

Tic y cross v. (Irani. 1 C. V. I». 40. fol­
lowed : ('handlers v. Kitchen. 1«
P. It 210................. ii., 2607; iii.. «307

Tylce r. Ihal, 10 (Ir. «01. approved;
I ta Id win v. Kingstone. 18 A. It.
«3 ....................................  It.. 7«81

Tulco r. Peal, 10 (ir. «01. distinguished ; 
Sparks v. Wolff, 25 A. It. 320,
20 S. C. It. 585............................. iv., 7081

Tylce v. Hinton. 42 I\ C. It. 228,
affirmed, 3 A. It. 53.................. ii.. 4453

Tylce v. Ilinton. 42 T\ C. It. 228. 3 
A. R. 53, distinguished : Robert­
son v. Iletheriugton, 8 C. L. T.
Occ. N. 141.................................. IL. I ITT

T y tier v. Canadian Pacific It. 11. Co.,
20 O. It. «54, affirmed. 20 A. It.
407 ................................................. ii.. 3011

Union Hank v. Neville, 21 O. It. 152. 
overruled : Attorney-!ienernI of 
Ontario v. Attorney-deneral for 
Canada. 118041 A. C. 189. 5
Cart. 200 ....................................... i., 1140

■ i a / in I ni, • ’o.. Re, 18 A. R 268, 
reversed ; Shoolbred v. 1’nion 
I ire Ins. Co.. 14 S. C. R. «24. .i.. 1104 

1 •'/ states r. Sanborn, 135 V. S.
271. specially referred to; Itorher 
' Clark. 20 O. It. 522. 18 A. It.
135................. ii.. 3487. 4211 : iv., 7629

United 'Telephone Co. v. Tasker. 50 L.
T. X. S. 852. distinguished; 
Smytho v. Martin, IS 1‘. It. 227

iii. 5308

Vacuum Oil Co. v. The Quern, 2 Ex. C.
It. 234. referred to ; Smith v. The
Queen. 2 Ex. C. It. 417...........iii.. «102

Vadnla r. l ams. 25 Q. R. 1 •. 210. fol­
lowed: tlollender v. Ffoulkes, 20
O. R. «1 ...................................... ii . 3032

Valin r. Langlois. 3 S. < It. 1 f.dlowed ;
Re Simmons and Dalton. 12 O.
R. 505 . ......................i.. 1501 : iii 5045

l alia r. Langlois. 3 S. C. It. 1. 5 App.
Cas. 115. discussed and followed : 
Attorney-deneral of Canada v.
Flint. 10 S. C. R. 7<i7................!.. 1145

l a ml u sm t\ Malcolm. 1C. I. T. 211. re­
ferred to; Maekev v. Rierel. Iti P.
R. 118 ......................................... iii.. 5305

Van-VidJ COLUMN.
1 an Lymund v. Town of Seaforlh, « U.

It. 500. distinguished ; dray v.
Town of 1 fundus, 11 U. It. 317.
13 A. It. 588 ............................iv . 7300

Van Lymond v. Town of Seafortli, « U. 
it. «10. distinguished ; l’ratt \.
City of Stratford, 14 O. It. 2*1*1.
1« A. It 5................................. iv.. 7141

1 an A utter v. Ituffulo and Lake Huron 
It. W . t o., 27 V. C. It. 581. fol­
lowed ; Holmes v. Grand Trunk
It. W. Ok, 2T Ü. C. It MB 

Fan Norman v. Beaupré, 5 dr. 500. foF 
lowed: Longhead v. Stuhlis. 27
dr. 387 ................... i., 2130 : ii; ««37

Van Aorman r. tirant. 27 dr. 40.8, fol­
lowed : Wood v. Hurl. 28 dr.
14«............................ii., 2031 ; iii.. «745

Vansiekle v. Vansicklc, 1 U. It. 107, re­
versed. 0 A. It 352 ------ ...iv.. 7543

Vurley v. Voppard, L. It. 7 C. P. 506, re­
ferred to ; Munro v. Waller, 28
O. It. 20...................................ii.. 3807

Vaughan v. Tuff l ale It. IF. Co.. 5 11. &
N. «70. followed ; Rail v. Grand 
Trunk It. W. Co.. 1« C. P. '252

iii. . 5803
Vaughan v. Weldon. L. It. 10 C. P. 47. 

distinguished : X'oxon v. Holmes,
24 C. P. 641 ..................... --------1. 2055

Venner v. Sun Life Ins. Co.. 17 S. C.
It 304, followed ; Jordan v. Pro­
vincial Provident Institution. 28
S. C. R. 554.............................ii.. 3484

Vcrehèrcs, County of. r. I illagr of I or- 
ennes, 10 S. C. It. 305, followed :
Rell Telephone Co. \. City of 
Quebec, (.fuelfOc das Co. v. City 
of Quebec, 2" S. C. It. 230. .iii., «810 

Verdures. County of v. I Hinge of l ar- 
ennes, 10 S. C. R. 305, followed ; 
Dubois \. Con(oration of Ste.
Rose. 21 S. C. It. ti5............. iii.. «805

\ erchircs. County of, v. I it la ye uf Far- 
ennes. 10 S. C. R. 305, distin- 
guished : Webster v. City of Sher­
brooke. 24 S. C. It. 52 .. . .. .iii., «810 

\ ernon v. Corporation of Smith’s Falls,
21 O. R. 331. followed ; Village 
of London West v. Part ram. 20
O. R. ltil .................................. 4095

Vespra, Township of. v. Cod;, 20 <\ P.
182. distinguished : MeKelvin v.
City of London. 22 O. It. 70. .

iv.. 7408-9
Vickers Express Co. r. Canadian Paci­

fic It. IF Co.. 0 O. It. 261.
affirmed. 13 A. It. 210............. iii.. «5043

Victoria. County of. v. County of Peter­
borough. 15 < t It. I Id. reversed,
15 A. It. «17. Carols’ Dig. 558.

iv. . 7378
Victoria Mutual Lin Ins. Co. r. Béth­

une. 23 dr. 508, affirmed, 1 A. It.
308 ............................................... ii. 3497

Victoria .Mutual Lire Ins. Co. of Can­
ada w. Thomson. 32 C. I'. 47«. re­
versed. 0 A. It. «20 . ............. ii.. 3392

Victorian Bail ira y Commissioners r. 
Coultas. 13 App. ('as. 222. fol­
lowed: Henderson v. Canada At­
lantic It. W Co.. 25 A It. 437. .

ni.. 5924
Vidcan v. Westover. 20 O. It. 1. distin­

guished ; Melntvrc v. Sileox, 20
O. It. 503. :S0 It. It. 188...........ii.. 3410

Vidcan v. Westover, 20 O. It. 1. follow­
ed ; Radier v. Pew. 30 O. It. is.",.

ii. 3410
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Vin-Wall COLUMN.
I mtbi iy i . Guardian Tire mid Lift 

Asset. Co., 19 A. H. 293. distin­
guished , He Christie und Town of 
Toronto .limnion, 24 O. It. I III,

v i; 21, 8 I i; 051 1. 7.".
I me bti y r. Guard in n I- in und Gifts 

Assn. Vo.. 19 A. It. 203. fol­
lowed : Township ut Ituvford y.
Chambers, 25 <>. It. 003...........i., 70

i Chaplin, •• I l i x J. 281,
considered and acted on: Si. 
Michael's College v. Merrick, -0
Ur. 210 .......................................iii., 5537

I ay<> and City of Toronto, hi re, 20 
A. It. 135, alliiund on one point 
in,i revet -- il -hi another 22 s. « .
it. HT. I INh"i | A. C. 88 -----ii., 4729

l irtue r. II a ye s, 10 S. ('. It. 721, dis­
tinguished ; « '11 \ of l lalilux v. 
Reeves, 23 S f, U. 3111 ....iii., 0703 

\oyil i . tumid I i mil. It. || , Co.. 2 <).
It 107, in A. It. 102. allinned ;
I i in ml Trunk It W. to. v. Vogel,
II S. U. It. 012..........................iii., 5848

I 02/(7 i. Grand I run I,- I t. H. Co.. Il S.
C. It. 012, distinguished: ltoheil- 
soii \. t ii ami Trunk It. W. Co.,
24 S. C. It. Oil........... i., 00»; iii„ Û849

I oyt i. Hoyh. s |*. It. 210. refer it'd to;
It- Walsh x. Elliott. Il I'. It.
52»...................................................i.. 2U40

\ oyt v. Iloyli, * 1*. It. 240, distill- 
guished ; llrowu \. Hose, 14 1*.
It. 3................................................. !.. 1304

I oyir r. Itieliir, 13 L. C. Jur. 213, 13 
L. C. Jur. 122. !.. It. 5 l\ C. 101, 
specially referred to ; He Central 
Hank. Morton and Mock's Claims,
17 U. It. 574 ...............................L 04»

Waynvr r. Jefferson, 37 V. C. It. 551, 
distinguished: I »nx bison x. Me-
( Mel In ltd 52 i > It. 382............. ii., 8070

11 aystuff r. It ilsoii. I U. Ad. 330, 
referred to; Meltride v. Hamilton 
Provident and l^mn Society, 20
u. It. 101 ....................i.. 1083 : ii.. 2545

II aki11eld i Gorriv, 5 V. C. Ii 150, 
approxed ; Sillinian x. McLean,
13 I . C. R. 544 ................... iii.. 0214

W tlki field Italian Co. r. IIniiiiltoii II hi/i 
Co., 21 ». It. I»7. not followed :
He William Lamb Miimifact uring 
Co. of IMhtxva. 32 I». It. 213 ..

i„ 401. VtOO
W ni. i lin r London and South Western 

It. II Co.. 12 App. Cas. at P.
52. referred to: Ilanger x. Lon­
don Si reel It. W. Co.. 30 O. It.
103 ............................................... iii., 0703

Wlllilir a • d I dill III of It n rl ini,ton. In
n. 7 O It. 102, alliruivd. 13 A. It.
101 ...............................................iv.. 7411

Waldi, "ni I il I a i/i of Iturlinglon, In re,
13 A. It. 1»I. distinguished : Hi» 
Simpson and < Ma fieri y, |s I*. It.
4»2........................................ i . 403. 1488

Wnlkir i Gurney-Tilde,i Co.. IS 1*. It.
271. affirmed; ib. 471...........iii.. 0505-6

Wnlkir i. Me\lill,in, O S. C. It 211. 
followed : Spears v. Walker. II
S. C. It. 113.............L 1272: iv.. 7707

Walker e. \larray. 5 O. It. 038. fol­
lowed : lirnhnm v. Canandaigua
Iiodge, 24 <». It 255. ii.. 281»: iv.. 7532

Walker r. Mies. I* Hr. 21». followed :
Harbor v. Mauglum. 42 V. C. It.
134 ................................................. L 825

Wal-WarJ COLUMN.
II utker e. Trorineiul Ins. Co., 7 Ur.

137. a Hi lined. 8 Ur. 217 .........ii., 3445
II ntkir e. Wallon, 21 Ur. 20», reversed,

1 A. It. 570 ............................ iii.. 0738
Wall., rton, loien of, e. IJrdiniln, 2» A.

It. 141. 22 u It. 003, affirmed,
23 S. C. It. 352 ........................ii.. 2330

II all e. Sinnu iek, 31 Cli. 1>. 703, fol­
lowed ; Kent v. Kent, 2» U. It.
445, 10 A. It. 352........... ii., 3011. 3088

Walla,, r. Grand trunk U. II. Co., 10 
r. V. It. 551. distinguished ; Tol- 
tou x Canadian Pacilic It. W.
Co. 22 U. It. 2»1 ...i.. 2152; iv.. 73U4 

Il allai, i". Gnat Western It. II . Co., 25
Ur 80, allinned, 3 A. It. 41. .iii., 5818 

ll alhin i. Gnat Western Ii. II. Co., 3 
A. It. II. distinguished ; City of 
Si Thomas v. Credit Valley U.
W. Co.. 7 <t. It. 332 ...........iii., 0002

» allaot <. g 11 a i II r sit 11. H. ll. (
.3 A. It. II, distinguished ; Town- 
shin of .Xottuwitsagu x. Hamilton 
and North Western It. W. Co­
ld A. It. 52 ......................i.. .iii.. 5818

Wallace -. Me Kay. 1 (Mi. Ch. 07. over­
ruled : Vobourg and Peterbor­
ough It W. Co. v. Covert, 7 Ur.
411 ...................................................i., 1330

lldllilee v. Souther, 2» N. S. Hep. 500.
affirmed. 10 S. C. It. 717 . .i.. 750 

Wallbridyi (nin/of, 14 A. It. 400, 
allinned : I'a Inter x. Wallbridge,
15 S. C. It 05(1...........................ii.. 1221

Wallis r. I minus, 10 Hr. 037. folloxxed ;
Mi Lwuii v. Milne. 5 <>. It. 100. .

11., 2457
Wahusley i. Griffith. Il I*. It. 130. con­

sidered; Midsons Hank x. Sawyer,
10 I*. It. Old ___ !.. 143» id . 5117

W almsli y r. Griffith, HI S. C. It. 434, 
followed ; News Printing Co. v. 
Macrae. 2» S. C. It. 005 . .. .iii., 0825 

W alsh v. l et hileoek. 2 h A. It. 55, re­
versed. 23 S. C. It. 005 ...........i., 1003

ll alton r. Ayiolin. 5 ». It. 05. distin­
guished ; Johnson v. Alien, 20 l ».
i; . h ,i . 1000

II alton r. County of ) ork. 3» C. I*. 217,
reversed, 0 A. It. 181............... iv., 7445

Walton r. t omit y of 1 ork, A It 1*1, 
referred to ; S. < 32 C. P. 35.

111., 4827
II unless r. Lancashire Im. Co.. 23 A It.

224. followed: Eckliardt v. Lan­
cashire Ins. Co., 20 O. It. 095.ii., 3241 

II annnwnktr r. Gn < n. 1» O. It. 547, 
approved : He Ostrom and Town­
ship of Sidney. 15 A. It. 372. .iv.. 7413 

Wansley v. Hmulltcood. 11 A. It. 430, 
followed : Knickerbocker Co. v.
Itatz. 10 P. It. 101 ....................i . 1384

Want y r. Itohins, 15 ( ». It. 474, referred 
to ; lie Wallis and Yokes. 18 O.
It. 8............................................... ii- 3932

Wnnl v. city of Toronto. 20 (). It. 729,
affirmed. 20 A. It 225 . .ii.. 3110. 3803 

Ward r. Gnat Western It. IV. Co.. 13 
!'. C. It. 315. followed : Hamilton
X. Cox..ft. 10 C V 205 .......... iii., 5881

Ward v. Xational Hunk of St ir Zea­
land. 8 App. Cas. 755. followed ;
City of London v. Citizens* Ins.
Co.. 13 O. It 713....................iii . 5733

Ward r. rill. 5 t}. It. 1». 127. fol­
lowed : Shields v. MneI>onahl. 14
A. It. 118 ......................iii.. 5509. 5579

Ward v. Smith. 11 Price 19, not fol­
lowed ; Marrin v. (inner. 8 O. It.
39 .................................................. II.. 3756



CASES AFFIRMED, REVERSED, ETC. 7861

War-Wat J COLUMN.
Ward v. Stallibrass, L. It. 8 Ex. 175, 

followed ; Brown v. Pours, 12 1’.
It. 300 ........................................iv., 7177

\\ uni v. Ward. !.. It. 0 Ch. 78U. distin­
guished ; 11 rock v. Bcnness, 20 O.
R. 108............................................II., 4015

UHriii v. London and Canadian Loan 
and Agency Co., 7 O. It. 7Uli. dis­
tinguished : ltntté v. Booth. Ill O.
it. 351 ......................................... ii.. 3972

Waring, Lu- />.. 10 Ves. 345, referred 
lo ; Allchin v. ltuHalo and Lake 
Huron It. \\. Co., Ur. 111. .i.. 500 

Waring. Lu■ /<.. Ill Ves. 245, approved 
of and followed : Molsons Bank v.
Blakeiiey, 25 Ur. 512............... i.. 500

Waring, Lu- />.. 10 Ves. 245, distin­
guished; In re Morton v. Mac-
(Jrue, 2 A. It. 202.........................i., 501

W aring r. II ard. 7 Ves. 22,2. explained ; 
Beatty v. Fitzsimmons, 22 U. It.
245 .................................... ii.. 2127. 1420

ll ama v. Murray. | 1804] 2 l). B. 648, 
applied; Building and Loan As­
sociation v. Poaps, 27 ii. It. 470

11.. 2004 ; iii., 0078
Warn n r. Murray. 118041 2 (j. B. 048. 

applied; Irvine v. Macaulay, 24
A. It. 440 ............... ii.. 2IIS1 ; iii., 7148

II asliin<ilon r. I,rand Trunk If. U . Co.,
24 A. It. 184, reversed. 28 S. C.
It. 184, I I <io| A. C 275...........

ii.. 4104: iii., 0012
II alrrloo Mutual Lire Inn. Co. r. llobin- 

'"ii. 4 (». It. 205. approved of;
Seahrook v. Young, 11 A. it. 07. .

1.. 1 170 : iii.. 5270
Wah runs Lngine Works Co. v. 7'oira of 

Fulmerston, 20 U. It. 411. 
atlirmed. 10 A. It. 47. 21 S. C.
It. 550 .........................................ii.. 4575

Waters ,■ Shade, 2 Ur. 218, followed; 
McKay v. McKay, 0 Ur. 270.

ii.. 2522, 2020
Watkins r. Liebschitz, 11. T. 7 Win.

1 V. overruled ; Ogilvie v. Kelly.
4 V. ('. It. 202 .............................!.. 187

U .Lon and W oods. I{r, 11 O. It. 48, 
distinguished; O'Sullivan v. Phe­
lan. 17 O. It. 720 ......................i\\. 7530

II at'on v. Itradslia v. 0 A. It. 050. ob­
served upon ; Travis v. Travis, 12
A. It. 428 ..................................... ii.. 2080

U at son r. (iarrett, 2 P. It. 71. followed ; 
Andrews v. City of London, 12
P. It. 44 ....................................... i.. 12811

U at.son r. Lindsaii, 27 Ur. 252. allirmed.
0 A. It. 000 .................................ii.. 3902

U "tson r. Mason, 22 Ur. ISO. reversed.
ib. 574 ........................................... i., 5fi0

Watson r. Saul 1 (Jiff. 188, followed; 
Tiffany v. Thompson, 0 (Jr. 244

ii., 4051
Wiit'on v. Wuud. 8 Ex. 235. distin­

guished; Kelly v. Irwin. 17 C. P.
351 ............................ !.. 10.88 ; ii.. 3701-2

II at son c. 11 oolrcrton. 0 (’. L. T. Oce.
N. 480, distinguished ; Be Thomp­
son v. Hay, 22 U. It. 583 ... .i., 2054 

ll i. It", 2 W. Bob. 70. referred to;
The Costa Itica, 3 Ex. C. It. 23

iii.. is'il'7
W attain r. Fen trick. [18031 1 (7. B.

210. considered : Becherer v. 
Asher, 23 A. It. 202. .. .iii.. 5048. 0220 

Wallon r. Walton. L. B. 1 P. & M.
227. followed : Spence v. (Jrand 
Trunk It. W. Co., 17 P. It. 172

!.. 50. 1510: iii.. 0729

Wea-WesJ COLUMN.
W cal leans c. Canada Southern If. II. 

Co.. 21 A. It. 207, reversed; 
Michigan Centrai B. W. Co. v. 
Weal leans, 24 S. C. It. 300.........

1.. 1027 ; ii.,
Webb r. Commissioners of llerne llay, 

L. It. 5 Q. B. 042, distinguished ; 
Confederation Life Association v. 
Township of Howard, 25 O. It. 
107 1 1217 8,

W ibb r. Me 1 rthur, 4 Cli. Cli. 02. fol­
lowed' Dawson v. Moffatt. 10 P.
It. .300 ..........................................iii..

Webb v. Shilton. 11 (7. B. 1 ». 518. eon 
sidered ; Canada Cotton Co. v. 
Parumleo, 13 P. It. 20. 308. .. .i., 

Webster r. Crick more. 25 A. It. 07. dis­
tinguished; Kirby v. Bathbuu
Co., 32 U. It. 0............................. i..

W ebster r. Sherbrooke. 21 S. C. It. 52, 
distinguished : McKay '. Town­
ship of Himhinhrooke. 21 S. C.
It. 55 ............................ it. 29; iii..

Weegur r. (hand Trunk If. II . Co., 23 
(). It. 430. 20 A. B. 528. allirmed ; 
(Jrand Trunk B. \V. Co. v. Wee-
ger. 22 S. C. It. 122....................iii••

Weir r. Canadian I’ariye If. ll . Co.. 10 
A. It. 100. explained and distin­
guished ; Morrow v. Canadian 
Pa. iii. It W. Co.. 21 A. It. 149. .

ii.. 2453-4 ; iii., 
It"( isrr r. II1 ini : mini. 15 P. B. at p. 200, 

dissented from ; S. C.. ib. 407. .. .
1., 1940 ; ii.,

Weldon V. I ticks, lu Ch. D. 247. fol- 
low.nl : Morang v. Publitdiers’
Syndicate. 32 U. It. 303............. i .

Il-I Hand If. W . Co r. make, 0 II & 
N. Ill», followed: Widder v. Buf­
falo and Lake Huron B. W. Co.,
25 V C It. 222.........!.. 110; iii..

Wellbanks v. Conger, 12 P. It. 354, re­
ferred to : Blair v. Asselsline, 15
P. It. 211 ................................

Wells r. I.indoy (2*. II <». It. 275,
affirmed. 15 A. It. 005...............

i„ 1058; iii.,
Wells v. Maxwell. 32 Reav. 552. fol­

lowed: lie McLean and Walker.
10 O. It. 101 ............................iv..

Wells v. Forter. 3 Seoll 111. followed ; 
Beg. v. Smiley, 22 O. It. 080. .. .

Wentirortli. County of. r. Smith. 15 P. 
It. 372. distinguished : Parker v.
Odette. 10 P. B. 00 .............i-

Wentirortli, County of, r. Smith, 15 V. 
It. 372. distinguished : Boswell v. 
Piper. 17 V. It. 257. .i . 3.51 ;. ii.. 

Werderinan v. Société tléiiérale I)'Elec­
tricité, 19 Ch. r> 240. followed : 
Carter v. Clarkson. 15 IV It. 2.79

i.. 1974; ii.. 4331k iii.. 
Wernennaii r. Société (iénérah il'LUv- 

trieité. 10 Ch. 1*. 240. distin­
guished : McClenaghan v. Grey, 4
O It. 329 ................................. !..

West, Ur. 118921 2 Q. B 1»*2. followed ; 
Be MeBrady and O'Connor. 10
P. It. 37 .................................... ÜI-.

1 Vest v. Houghton. 4 C. P. D. 197. dis­
tinguished : Faulkner v. Faulk­
ner. 23 O. It 252 . .1 . 1550; iii.. 

West v. Toirn of Larkdalc. 7 o. It. 270. 
affirmed. 8 O. It. 50. affirmed, 12 
A. It. 303. reversed. 12 S. C. R. 
250. affirmed : Corporation of 
Parkdnle v. West. 12 App. Cas. 
002 ___ Ü.. 4582 : Iii . 5955 : Iv..
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7862 CASES AFFIRMED, REVERSED, ETC.
Wes-Will J COLUMN.
M"o«f Elgin A <>. 1 ( 1'rov.), 2 E. C. 38. 

followed; South l’erth ( ITov. i. 2
E. C. 47 .....................................ill., 5048

H >st IIurott i Dow. ', l O. 11. 133, re
versed, H S. « li. 12»............ iii.. 5000

IVoaf Xorthumberlainl I Pom. ), 1 E. (’.
32. reversed, It) S. (\ H. 030. . iii., 4070 

West Simcoc {1‘rov. i. 1 E. C. 103, fol­
lowed ; East Northumberland
(1’rov. 1. 1 E. ( 431............... iii., 4040

West Toronto Election, lie. ,r» I*. R. 304.
affirmed, 31 U. C. it. 400...........

. .iii.. 0717, 0870
Wrstavott r. Potcrll, 2 E. & A. 025, 

eonsidered : Harrison v. I’rentiee,
21 A. R. 077 ........... ii.. 2171 ; iii., 02120

\\ cstbroolc r. Australian, «te., Xurina­
tion Co.. 23 R. ,1. X. S. (('. I'.i 
42. distinguished ; Noyes v.
Young. 10 I*. It. 2ft 1............... iii., ftft57

Western .4sscr. Co. r. Ontario Coal Co.,
10 A. R. ,11. 20 U. R. 20ft. 10 <>.
R. 402, affirmed. 21 S. ('. R. .383

il-, 3450
VI estern .4ssee. Co. v. /‘roeincial Ins.

Co., 20 Ur. 001, affirmed, ft A. R.
10".....................................................ii.. :i237

U estern Countits Manure Co. v. Lain.f 
chemical Manure Co., li. R. 0 Ex.
2is. followed ; Acme Silver Co. 
v. Stacey Hardware Co., 21 O.
R. 201 ............................................!.. 1941

VV estinghnuse v. Midland ft. IV. Co.. 48 
L. T. N. S. 402. followed ; Itetts 
v. Grand Trunk R. W. Co.. 12 1*.
R. 80. 034 ................................... ii.. 2487

Westminster Case. The. 1 O’M. & 11.
80. followed ; Welland (Prow),
H. E. V. 47.............................. iii , 4929

VI Italien. lie, 2 Rcuv. ft70, referred to:
In re Crawford and Crombie. 2
<-h. Ch. 13................................... iii., 0554

Wheeler r. lilack. 14 S. C. R. 242, re­
ferred to; Wineberg v. Hampson,

.10 S. (’. It. 300 ......................... iii.. 0808
Whcelcr_y. Le Marchant, 17 Ch. I).

07ft, followed : Itetts v. Grand 
Trunk R. W. Co., 12 I’. R. SO.
884 .................................................. ii.. 2487

II htmsell r. (Jiffard. 3 O. R. 1. distin­
guished : Anderson v. Ilenrv, 20
O. R. 710 .............................. '.. .L 2008

Whistler v. Hancock, 3 O. It. I>. 8.3, 
distinguished ; Rank of Minne­
sota v. l'age, 14 A. R. 347....

i.. 1442 : iii.. ftft03
II hitc v. Beasley, 2 Or. 000. referred 

to; Cole \. Hall. 18 P. R. 100
.... ii., 3920
White v. Il renier. 10 P. It. 5.31, fol­

lowed; Union Loan and Savings
Co. v Roomer, ib. 030............. iii., 5579

VI hitc v. Belfry, 10 P. It. 01. commented 
upon : Andrews v. City of Lon­
don. 12 P. It. 44........................i.. 1395

White v. Itrinos, 15 Sim. 17, 2 Phil, 
ft S3, distinguished ; Clow v. Clow,
4 0. R 3ftft..................................iv.. 7ft90

White r. ruthbertson. 17 C. P. 377, 
followed : McWhirter v. I>iar-
niouth. 18 C. P. 130......................i„ ft31

White i". Lord, l.'t C. P. 289. doubted; 
McKenzie v. Harris, 10 L. J. 213

i„ 513
White v. Morris, 11 C. It. 1015. fol­

lowed ; King v. Macdonald. 15 C.
P. 397 .........................................iii.. 0408

White v. Xelles. 29 Gr. 338. affirmed, 11
S. C. It. 587 .............................. ii.. 3822

Whi-Wil| COLUMN.
Whitcky v. Adams 15 C. It. X. S. 392. 

followed ; Ross v. Rticke, 21 U.
It. 092 ............................................ i., 1957

Whiteside v. Miller. II Gr. 39.3. com­
mented on and followed; Or ford
v. < Il ford, t; O. it. o............... iii.. 7068

Whitino v. Hovey, 12 A. It 119, refer­
red to ; Connell v. Ilickoek, 1ft A.
It. 518............................................. !.. 789

Whiting v. Hovt y, 9 (). It. 314, reversed,
I. 3 A. R. 7 : Hovey v. Whiting. 14
S. C. It. ftlft........................i.. 413. 792

Whittaker v. Kershair, 44 Ch. 1). 290. 
followed ; Boyd v. Dominion Cold 
Storage Co.. 17 P. It. 545 . .. .1.. 1512 

Wieksteed ». Ifunro, 10 < ». R. 288,
affirmed, 13 A. R. 480 ..........ii., 3409

Widdtr r. Buffalo and Lake Huron It. 
tl . t o.. 24 V. C. It. 520. affirmed,
27 U. C. R. 425 ........................iii. 5907

Widder v. Buffalo and Lake. Huron It.
II. Co., 27 r. C. It. 42ft. fol­
lowed ; Ite Macpherson and City 
of Toronto. 20 O. It. ftftS ....

!.. 90: ii.. 4510
Widmeyer v. McMahon. In re, 32 C. P. 

ls7, dial inguished : Re Young v.
Morden, 10 P. It. 270 ............... i.. 2040

Wigan Cast. 1 O'M. & 11. 192. applied;
East Toronto ( 1‘rov. i, H. E. C.
70...................................................iii.. 1955

Wiylc v. Merrick, 8 C. P. 307. remarked 
upon : Farquharson v. Morrow.
12 C. P. 311.............................. ii., 4020

Wilde r. tiihson 1 II. L. Cas. 00ft. dis­
tinguished: Cameron v. Cameron,
14 O. R. 501 ............................ iv . 7251

Wilds v. Smith, Il V. C. It. 1.30, re­
viewed; Wiley v. Smith, 1 A. It.
179 ............................................... iii.. 0241

Wilds v. Smith, 41 V. C. It. 186. re­
versed. 2 A. It 8 .........iii.. 11193. 0241

Wiley . Led mini. 20 C. L. .1 142. 10 
P. It. 182. referred to : Rowland
v. Burwell. 12 P. It 007 .............

ii.. 4300 : iii., 5579
Wiley r. Smith, 1 A. It. 179, affirmed,

2 S. C. It. 1 ............................. iii.. 0241
Wilkins r. .1 min II. 12 Ch. 1*. 501. con­

sidered and commented on : Cook
V. Noble, 12 O. It. 81................ iv., 7000

Wilkins r. I hi ■on. 10 O. It. ft 8. re­
versed, 13 A. R. 407, but restored,
Il S. C. It. 22...........i.. l.Vif. : ii.. 4380

Wilkinson v. t mein, 7 R. I). 036, 
followed : 1 ’egg v. llowlelt, 28 ().
R. 173 ............................................ i.. O""

Wilks r. II | 18921 1 t). It. i}84. fol­
lowed ; Casselman v. Rarrie. 11
P. It. 507 ......................................ii.. 3048

Wilks r. Wood. I 18921 1 (.). R. 084. fol­
lowed : Solnies v. Stafford. 10 P.
It. 78, 204 ........................ ii., 0030. 3'>4.>

Wilks i. Wood. | 18921 1 (J. R 084. dis­
tinguished; Me Vicar v. McLaugh­
lin. 10 P. It. 450........... ii. 3180, 3019

W illem I. r. t ern It. 3. Ex. I». 323. fol- 
lowed : Stewart v. Jones, 19 1*.
It. 227 ....................!.. 1783. I : ii.. 2594

W illcsford r. II at-».,,. L. It. II E«|. 572. 
followed: Woodward v. Mrl >on-
nId, 13 O. It. 071 ....................1., 83

Williams. Itc. 7 P. R. 27ft. approved of;
Reg. v. Browne, 31 C. P. 484,
0 A. It. 380 .................................i.. 1595

ll illiams v. Hurtling, 30 X. S. Rep.
548, affirmed, 29 S. C. It. 518..iii.. 4777



CASES AFFIRMED. REVERSED. ETC. 7863
Wil-Wil] COLUMN.
It iIlium# v. Burgess. 10 A. & E. 499, 

considered and followed ; Lums- 
den v. Davies, 11 A. K. 585. .iii., 0231 

Williams v. Vorbu, 5 A. II. 020. re­
versed ; t!orbj ». Williams, 7 s.
C. It. 470 ...................................iii.. 0190

11 illiavis v. enisling, 3 C. 1». 950, fol­
lowed : Swain v. Stoddart. 12 1‘.
It. 490 ........................................ii., 3523

Williams t\ ('row, 10 A. It. 301. re­
ferred to; McConnell v. Wilkins,
V! A II. 438 ...........i.. 1479; ii.. 3058

Williams v. Earle, L. It. 3 Q. It. 739, 
followed ; Munro v. Waller (2),
28 O. It. 574. . ,i„ 1559. 1802; ii., 3804 

Williams r. Irvine, 22 S. C. It. 108, fol­
lowed ; Co wen v. Evans, Mit­
chell \ Trenholnie. Mills v.
Limoges, 22 S. C. It. 331.............

iii., 0732. 0787
Williams v. I.ronard. 10 l\ It 544. 

affirmed, 17 1*. It. 73, 20 S. <\ It.
400 ................................................iii., 5381

William* v. Leonard, 10 P. It. 544, 17 P.
II. 73. followed ; Patterson v. ( Vn- 
tral Canada Savings and Loan 
Co.. 17 P. II. 170..ii.. 4015; iii., 5384 

Williams v. /’referred Mutual Accident 
\ssn., 91 (la. 098, distinguished ;
Shorn v. Ocean Accident and 
Guarantee Corporation, 32 O. It.
411 ..................................................ii., 3231

W illiams v. Ifni/, 9 O. It. 534. distin­
guished: Ereehorn v. Vandusen,
15 P. It. 204 .............................iii.. 7109

\\ ill ia ms v. Township of Raleigh, 14 P.
It. 50, distinguished ; Noyes v.
Young. Hi P. It. 254................iii., 5557

Williams r. Township of Raleigh. 21 S.
C. It. 103, considered; Sage v. 
Township of West Oxford. 22 O.
It. 07s ..........................................ii . 4606

Williamson v. Commercial L'nion Assce.
Co. 25 C. P. 453, reversed, 20 C.
P. 591............................................ ii.. 3250

Will is v. Watneu. 51 L. J. Ch 181. 30 
W. It. 424, 45 L T. N. S. 739, 
distinguished; Hill v. Broadbent.
25 A. It. 159..................................i., 1873

9 ills v. Carman, 17 O. It. 223. discus­
sed ; Itrown v. Moyer, 20 A. It.
509 ................................................... i.,1930

Wills v. ('arman 14 A. It. 050, specially 
referred to ; Stevens v. Grout, 10
P It. 210 ...................................Iii.. 0959

Wills v. Carman, 14 A. It. 050, consid­
ered : Push v. McCormack. 20 O.
It. 197 ..................... i.. 1910 ; iii., 0958

" ilson. Re. H 1'. It. 201, distinguished :
lie Coutts, 15 P. It. 102. .ii.. 2735. 3162 

9 ilson and Ingcrsoll, Re, 25 O. It. 439. 
referred to; Dwvre v. Ottawa 25
A. It. 121 ........................ii.. 3201. 4030

II ilson v. Ileattg, In re, Donovan, 29 Gr.
280. reversed. 9 A. II. 149 . .. .iii.. 0507 

Wilson r. Clianton, 0 L. T. X. S. 255, 
followed : Edwards v. I ten nett, 5
P. It. 101 .................................... !.. 2184

" ilson r. Crump. 11 Gr. 414. ai>proved 
of ; Thorne v. Torrance, 10 C. P..
445. 18 C. P. 29 ........................i.. 518

H ilson r. Manes. 28 O. It. 419, affirmed,
20 A. It. 898 ..............................ii.. 4080

» Uct luire, Re. 2 o. II. 118. 
followed ; Iteg. ex rel. McGuire
v. Hirkell. 21 O. It. 102...............

i . 1172; ii.. 4008-9 : iii., 5575

Wil-Wool COLUMN.
H ilson v. Roberts, 11 P. It. 412, fol­

lowed ; Wellbanks v. Conger (2),
12 P. It. 447 ................... i.. 1322. 1909

Wilson v. Sttnnlard Eire Ins. Co., 29 C.
P. 308, followed and approved of;
Mav v. Standard Eire Ins. Co.,
5 A. It. 005 ................................ ii.. 3248

11'i/eon v. W ilson, 2 P. It. 374, approved 
and followed ; Klein v. Klein, 7
L. J. 290 .................................... ii.. 2930

Wilson v. W oods, 9 O. It. 087. disap­
proved of; Moore v. Mitchell, 11
O. It 21 ....................................... i.. 1943

Wiltsie v. Ward, 8 A. it 649, specially 
referred to: lie Graham v. Tom­
linson, 12 P. It. 307  i.. 2048

Wiltsic v. Ward. 8 A. It. 549, approved ; 
McDermid v. McDeruiid. 15 A. It.
287 .................................................. !.. 1388

Windhill Local Board of Health v. Vint,
45 Ch. D. 351, followed : Leggatt 
v. Itrown, 29 O. It. 630. 30 O It.
225 .................................................. !.. 1228

Windsor and Annapolis R. 11'. Co. v.
The Queen, 10 S. C. It 335. 11 
App. Cas. 007. referred to; Brig­
ham v. The Queen, 0 Ex. C. It.
414 .................................................. i- 1757

Wincbcrp v. Ilampson, 19 S. C. It. 309, 
distinguished : Chamherland v.
Fortier, 23 S. C. It. 371.........iii., 0808

Winnett r. Appelle. 10 P. It. 57, «list in - 
guished ; ltohinson v. Sugarniun,
17 P. It. 419 ...........1., 1947: ii.. 2444

Winnipeg, City of, v. Ilnrrett, City of 
W innipeg v. Logan. 19 S. C. It.
374. reversed, 118921 A. C. 445,
5 Cart. 32.................................... i.. 1189

W'inslanh ii. Re. r, o. it. 315, followed;
lte Waller. 10 (>. It. 318___ iv.. 7530

Win8tanlcy. Re, 0 O. It. 315, followed ;
He Xorthcote, 18 (). It. 107.. .iv., 7535 

Winstanleg. Re, 0 O. It. 315, followed ;
He Hell, 30 O. It. 318...............iv. 7535

Wintcrhotlom r. Lord Derby L. It. 2 
Ex. 310, followed; Baird v. Wil­
son. 23 C. P. 491......................iv.. 7429

Withers r. Reynolds. 2 It. A Ad. 882. 
considered and distinguished;
Boyd v. Sullivan. 15 O. It 492. .

iii., 0187
1 Wood v. Boosey. L. R. 2 Q. It. 310, not 

followed ; Movang v. Publishers'
Syndicat**. 32 O. It. 393 ............1.. 1301

Wood v. Dixie, 7 Q. It. 829, approved ;
White v. Stevens. 7 U. C. It. 340

ii.. 2890-7
Wood r. Dixie. 7 Q. It. 892, explained;

Gotl walls v. Mnlhollnnd, 15 < '.
P. 02 ............................................ii.. 2897
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Barbeau. Be St. Catharines and Niagara

Central B. XV. Co. and.............................. 15 O.lt. 583...........
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Karnhart. Hyde v............................................... Dra. 53, 54, 201.. i.
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Karnum v. Turnbull........................................... 13 U.C.K. 277.... ii.
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10 P.R. 380........... iii. 5787.
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23 C.P. 32............. iii. 5811, 5822.
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7 C.P. 40............. iii. 4700.

42 U.C.It, 400 . i. 334; ii. 3113.
21 C.P. 348........... i. 822. 824.
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i. 1585.
i. 1502.

ii. 3713 ; lv. 7105. 
i. 1*51*5.
i. 283. 1781 ; Ü 230*5. 
i. 1*585. 
i. 1014. 
i. 230. 1*531. 
i. 1*512.
i. 1*582; iii. 0335, 03.47. 

I. 001. 1252. 1754. 1755;
ii. 1100: iii. 5*553.

i. 1*5*50.
ii. 3571. 
ii. 3575.
i. 51: ii. 3133. 3580;

iii. *5342. <5343; iv. 
7700.

ii. 3574. 3*503.
i. 18.

iii. 5331.
ii. 3**00. 3570, 3574.

3575. 3585.
I. 1577; ii. 3*588.

iii. 1800.
ii. 4*538. 4040.
i. 1303. 1015- iii. 033*5.
I. 173 . 2**30; ii. 30.84
i. 177.

ii. 4*55.3. 4072. 
i. 1*553.
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R. v. M.-R. v. M. | Name op Case.

H. v. McLean ............................
It. McLean ............................
It. v. McLean ............................

It. v. McLeilnn..........................
It. v. M( U-.h| ..........................
II. V. Method ............................
II. v. McLeod ............................
It. v. McLeod ............................
It. v. Mclvcod ............................

It. v. McMahon........................
It x Mi M ’ i
It. v. McMahon .......................
It. v. McMillan..........................

It. v. McMillan ......................
It. v. McMonies ........................
It. v. McMullen ........................

It. v. McNalih ...........................
It. v. McNamara .....................
It. v. MvNnney ..........................

It. v. McNeil .........
It. v. McNicol.........

It. v. McPherson .. 
It. v. McQunrrie . .
It. v. McRae...........
It. v. McRae ...........
It. v. MeWhinnic . .
It. v. Madden ........
It. v. Maddock
It. v. Magrath
It. v. Mainwaring .
It. v. Malcolm
It. v. Manning

It. v. Marchant . ..
It. v. Marchant . .

It. v. Marshall . .. .
R. v. Martin...........
It. v. Martin .........
It. v. Martin ...........
It. v. Mason ...........
It. v. Mason ...........
It. v. Mason ...........
It. v. Mason ...........

It. v. Mason .........................................................

It. v. Massey........................................................
It. v. Mat In-son .................................................
It. v. Matthew ....................................................
It. v. Matthews .................................................
R. v. Mayer. Itc Haughtier..............................
It., Mayor, &c., ..I' Vnslericton v..................
It. v. Mayor of Town of Cornwall...............
It. v. Medea If ......................................................
R. v. Menary ......................................................
It. v. Mercer . . . ..................................................
It. v. Merrigold .................................................
It. v. Meyer ........................................................

R. v. Meyers........................................................

It. v. Milford ......................................................
R. v. Miller ........................................................
It v Miller..........................................................
It. v. Mills.............................................................
R. v. Milne .........................................................

Vom mi: and Page I Column of Digest.

<5 P.R. 1Î4Î*........... II.
r, V.C.It. 473.... ii. 4118.

22 VC.lt 113.... i. 37. 14M : ill. 4788:
iv. 7420.

1 C.L.CIi. 128... ii. 4134. 4077.
8 P.R. 1*1........... i. 1*528.

M T 3 Viet.......... iii. 0128.
10 V.C.It. r».x8.... iii. «1342.
21 V.C.It. 488.... ii,. «wm;7.
8 8.C.R. 1.......... i. 1740. 17.',4 ; iii. 8312,

3083.
7 L.J. 158.......... ii. 1045. 4010. 4001.

20 VC.lt. 108. . . i. 1!», 1054.
lx n.R 502.......... 1. 1502. 10X4. 1820.

Pints. 110; 2 
Cart IX'.i. ... I. 1103.

2.8 O.It. 172.......... Ii. 1570.
C.L.Ch. 137... ii. 4007.

!» V.C.R. 407.... 1. 40. 44 : ii. 4002.

30 U.C.R 470... ii.
1008. 1071.

2008 ; iii. 3420.
0.11. IXil.......... 1. 1594.

8 P.R. 4:58. 7 C. 
L.J. 325............ 018. 1000. 1.885: ii.

C.P. 137.......... ii.
1180; üi. 3108. 

4077. 4082.
11 O.R. 05!».......... i. 1580. 1000. ii. :;r.!»0,

18 C.P. 17............ 1.
4731.

1705 ; iii. 5410.
V.C.R. 000. ... i. 1040.

i. 805 : ii. 4040. 1002.
OR. 50!».......... ii. 3080.

27 V.C.R. 2X!» . .. iii. «5708.
11 V.C.It. 588___ 1038.

1 V.C.R. 322. . . . i. 173: ii. 2005.
V.C.R. 388.... i. 10.20. 1053.
o.S. 070........... i. 374. 1351 : ii. 311*2.
O.R. 511.......... ii. 3713.

1 I Ml. 73............. ii. 4*542. 4047. 1055 ix

C.L.Ch. 107... ii, 4004. 4075°
C.L.Ch. 180... II. 40-18. 4003. 4082,

12 O.R. 55............ ii.
4*584.

4731 : iv. 7708.
12 O.R. 800.......... ii. 3711.
28 0.11. 523........... ii. 4080.
21 A.It. 145.......... ii.

8 Pit. 125.......... i. 1582.
V C R 131... . 1. 1001.

17 C.P. 534.......... 5208.
C.P. 240........... i. 1011. 1011. 1017.

28 O.R. 408.......... II.

10.18. 1071. 1075. 
1070. 1080 ; iii.
5413.

4051 : ÜI. 5200. iv.

13 C.P. 184.......... 1.
7708.

001. 1071.
4 0 11 830.......... i. 1004.

P.R. 1!»!».......... 1. 1002.
OS. 152........... iii.

14 V.C.R. 021. .. iii.
3 S.C.R. 508....... i. 110-1.

V.C.R. 203.... II. 4134. 4701.
11 C.I...L 218........ ii 4070.
1!» O R. 001.......... Ii. 3577.
17 V.C.It. 002 . .. i. 1123. 1030.

L..T IS............. ii. 2008.
11 Pit. 477......... i. 1585. 1*588 ; ii. 3063

3001 : iv. 7734.
3 C.P. 303........... I. 1018: iii. 4013: iv

7320.
20 O R 300.......... i. 1001.
11 V.C.R. 408. .. R. 4041. 4042.
23 V.C.R 200.... I. 82.
17 C P 034.......... i. 1748 : iv. 7300. 7101
28 C.P. 04............. ii. .".008. 4100.
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R. v. M.-R. v. P.J Name of Case. Volume and Pack Column or Digest.

R. v. Mines . . 
11. v. Mitchell 
li. v. Mohr . .

R. v. Monteith

R. v. Moodie . 
It. v. Moodie . 
It. '. Moron . . 
It. v. Morris .

OR. 577 ....
P.lt. 218........
U.L.R. 183.
Cart. 257.........
4).It. 2!HI.........

r.C.R. 410... 
I <’ It. 3st>... 
I’.C.R. 83.... 
r.c.R. :m...

It. v. Morton....................................................... 1!) C.P. 1)..................
It. v. Mortson.......................................................27 T.C.R. 132___
It v. Mosier ...................................................... I P.R. #*4.............

R. v. Mount ......................................................... 30 O R. 303...........
It. v. Mowat ....................................................... 3 C.P. 228...........
It. x. Moylnn ..................................................... li* r.C.lt. 521___
It. v. Mullndy .................................................. I P R. 314...........
It. v. Municipal Council of Bruce..................  It C.P. 575............

It. v. Municipal Council of Perth................... 14 P.C.R. 150....
It. v. Munro ....................................................... 24 U.C.R. 44...........

It. v. Munro ....................................................... II.T. 0 Viet...............
It. v. Murdock ................................................... 27 A.It. 443.............
It. v. Murne.v ...................................................... 5 L.J. 87.............

It. v. Murphy .....................................................17 O.R. 201.............
It v. Murray .....................................................  3 P R. 345...........
It. v. Murray ..................................................... 27 P.C.R. 134....
It. v. Murray ..................................................... 28 O.R. 540..............

It. v. Nagle .........

It. v. Nash .........
It. v. Nasmith . . 
It. v. Nelson 
It. v. Newton . . . 
It. v. Nichol
It. v. Niles .........
It. v. Nixon .........

It. v. Nunn .........
It. v. Nurse.........
It v. O'Brien . . . 
It. v. O’Donaghue 
It. v. O’Hare

21 O.R. 507...........
211 O.R. 240..........
Tny. 107.................
42 r.c.R 242__

1 O.R. 7,<10..........
11 P it 00 
10 r.c.R. 70........

1 - ' I Cl 108 .. 
10 C.L.T. On . N.

344 ...................
10 p.R. 305...........
35 C.L..T. 35.........
13 r.C.R 430 ... 
3 L..T. 75.............
2 P.R, 18.............

It. v. O’Malley ................................................... 10 C.L.J. 250...........
R. v. O’Meara .................................................. 15 T.C.R. 201....

It. v. O’Reilly..................................................... 8 T.C.R. 017....
R. v. Organ........................................................... 11 P it 107...........
It. v. O’Rourke ..............................................   32 C.P. 388. 1 O.

It. 104. 2 Cart.
644 ...................

P v. Orr .............................................................. 12 T.C.R. 57.........
It. v. Oshorne ..........................................................27 O.R. 185..........
1! v. Osier ......................................................... 32 T.C.R. 324....

i. 1030; ii. 3004. 
li. 4001. 44177.

i. 1171.
ii. 3520. 35.31. 1710 : iii.

54141.
iii. 5422. 0430

i. 112::. 14530 iii. 414141. 
i. 1701. 2020.
I. 330: ii. 3720 iii. 

5455.
i. 1505 1008.

ii. 37**4: iii. 5455.
i. 1570. 1011 : ii. 2000.

3000: HI. 5410.
ii. 3570.

i. 1014.
i. 1580.

ii. 1110. 1110, 4120,
1137. 4138.

iv. 7443.
i. 010. 1008; ii. 3000 : 

iii. 5417. 5783.
i. 174545.
ii. 30045.
ii. 4050. H5(52, 4003.

44504.
i. 1000: HI. 41750.

ii. 14581.
i. 017: iii. 0338.
i. 1024: ii. 20041; ill.

5413.
ii. 3012: iii. 5800.
iii. 45252.
ii. 2418 : il. 0500. 
i. 1087.
i. 1502. 

iii. 5784. 
iii. 41342.
ii. 4084.

i. 1008.
i. 020: ii. 3710. 4003.
ii. 3570.
i. 14573. 14104.
ii. 1457.3
i. 2302: ii. 104-1. 40-45. 

4048. 4054. 4002
1000. 1070, 4074.

i. 188|: ii. 1144: Hi. 
«5103.

it. 44508. 4077-
iii. 5787.

I. 1151. 1501. 1013.
1020. 1021. 1022

iii. 0340.
i. 1C0J : Hi. 0838.

H. 3008. 3800. 4530.
1004 : iii. 4012.

It. v. Ostrom ....................................................
v. Ottawa and Cloucoster Rond Co.........

It. v. Ouellette ...................................................
It. v. Oxentine ...................................................
It. v. Pah Mah-Gny ..........................................
P. v. Palmer .......................................................
It v. Paradis .....................................................
R. v. Parker ........................................................
It. v. Parker .......................................................
R. v. Parkinson .................................................
R. v. Pa rice ........................................................

R. v. Paton..........................................................

5046.
2 C.L.CIi. 17----  ii. 4080.

I.’ T.l’.lt. 178.. . . i 011 : Iv. 7402. 7170
15 CP. 200......... iv. 7301.
17 T.C.R 205__ i. 1012.
20 T.C.R. 105. .. ii. 2321. 3134.

145 r.c.R. 202___ ii. 3505.
10 S C R. 710. ... i. 72
2 C.P. 15............... i. 2302 : ii. 10(50.

15 C.P 15.............. i 1001.
41 r.C.R. 545.... 5. 1010
23 C.P. 350...........  ii. ."570. 3583 ■ iv 7722.

7723. 7734.
35 U.C.R. 442.... II. 3503.
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R. V. P.-R. V. R. ! Name of Cam Volume andPaqe Column of Digest.

It. v. Patterson

It. v.
It. V. 
It. V. 
It. V. 
It. V. 
It. V. 
It. V. 
It. X. 
It. V. 
It. V. 
It. V.
It. \.
It. V. 
It. V. 
It. V.

It.
It.
It.
It.
It.
It.

It.
It.
It.
It.
It.

Patterson 
Pattvson .

Patton .......................................................  9 U.C.R. 307.

27 U.r.It. 142.... I. 172. 1010. 1043; Hi.
4788.

20 O.lt. 050.......... i. 1018.
30 U.r.It. 129. .. i. 1013, 1019, 1914.
7 U.r.It. 83...... i. 1704, 2029.

Paul

Peterman

Phipps . . 
Piché ........

Plowman
i'
Plummer 
Plummer, 
Plunkett' .

9 C.D.J. 238. 
10 O.lt. 440. ..
3 LJ. 90....
1 P.lt. 237...

23 U.r.It 5lo 
20 O.lt. 317... 
Tay. 47............

4 h..!. 100.... 
30 C.P. 400.... 
13 O.lt. 220...

1 O.lt. 43 ...

II. 2008 ; ill. «1420.
. • l". 24 ; ii. 0095, 3712.
.. ii. 400-1, 40,82.

11. 3094, 4059.
.. i. 910.
.. i. 1585. 1594.
.. ii. 3130.
... i. 238; Ii. 2997.
... i. 1041.
.. i. 1038.
.. Ii. 3709, 4571, 4727 ; 1

8 P.lt. 225.... 
25 O.lt. 050___
20 O.lt. 339. . . . 
15 C.L.J. 138. 
.to v.r.it. 41..
21 U.C.R. 630..

Poirier.......................................................... 30 S.C.It. 30...
Pont..ii...............................................................Î8 P.lt. 210....
Ponton i No. 2'..........................................18 P.lt. 429....
Popplewcll ..................................................20 O.lt. 303....
Port Perry and Port Whitby II.W. Co. 38 U.C.It. 431..

v. Port Whitby. 5m-.. ltoad (Jo................. 13 C.P. 237........
Pun Wliitbv. Au\. Ituiul Co.. In re

Huston ........ ................................................13 C.P. 318..........
v. Port Is ..........................................................40 U.C.It. 211..
v. Potter ........................................................ 10 C.P. 39...........
v. Putter .......................................................... 20 A.It. 510........
v. Powell .......................................................... 21 U.C.It. 215...

, Pree|H.f v..................................................... 15 S.C.It. 401...
v. Preston ...................................................... 7 L.J. 100........
v. Preston ...................................................... 2 C.L'.Ch. 178..
v. Preston ...................................................... 21 U.C.It. 80....
v. Prittie ........................................................ 42 U.C.It. 012,

<’art. 000....
Prosser ....................................................... 2 P.lt. 330........

v. I'urdv ........................................................  10 U.C.It. 545..,
v. Quinn ......................................................... 29 U.C.It, 158. ..
v. Quinn ......................................................... 28 O.lt. 224.........
v. ltumsny ...................................................... 11 O.lt. 210.........

Randolph ..................................................... 32 O.R. 212___
Rankin ....................................................... 2 C.L.Ch. 101.
Rankin ....................................................... 10 TT.C.R. 304..
Rasta I ........................................................ 2 C.L.J. 100...
Rawson ........................................................ 22 O.R. 107....
Ray ............................................................  It U.r.It. 17...
Ray ...............................................................20 o.lt. 212....
Raynor ........................................................ 15 C.LT. Ore. :

403 ...............
, Read ...........................................   17 O.R. 185___

Iieaume ........................................................20 O.R. 400....
Redmond .................................................  24 O.R. 331....
Reed .............................................................. 30 O.R. 732___
Reed............................................................  11 O.R. 242....

. Reeves ..................................................... 1 O.R. 490....

. Reid .............................................................30 O.R. 732....
Reid .............................................................20 A.R. 181....
Reiffenstein ............................................... 5 P.R. 175....

. Remon ....................................................... 10 O.R. 500....
, Reno .......................................................... 4 P.R. 281.

Cart. 810...

■ il. 4049.
i. 1148. 1037.

■ i. 1097; ii. 2803, 2977.
• ii. 4047. 4000. 

v. 7434, 7720.
• iv. 7385, 7892, 7709,

7742.
• ii. 3823 ; iii. 0783.
. i. 1028; iii. 7013.

i. 1029; iii. 7014. 7019. 
i. 1081.

• iii. 1788, 4815 . iv. 7325.
7401, 7504.

11. 2007.

. II. 2008.
I. 1057.

• I. 1002 ; ii. 2630.

i. 915. 1011 ; ii. 2997;
iii. «1348. 0349.

I. 1019.
. ii. 4053.
. ii. 1080.
. I. 251, 1057.
" 1,1108:11.3598.
. ii. 4081.
. iv. 7421.
. i. 1018.

3088
. ii. 3535. 3544. 3090; Hi.

6888; hr. 790».
. i. 1009. 1072.
. ii. 40,84.
. iv. 7385, 7393. 7113.

.. ii. 4047, 40.72.
• i. 379, 425; it. 4728.
. ii. 3599. 4129. 

i. 1037; ii. 3057.

3572.
0338.
4078. 4090.
1097 ; iii 5782.
1877.
3710. 4535. 4730; Iv.

7742.
4724.
0048, 0773.
1190. 1507.
1791. 1704; ii. 2007. 
5785.

1140. 1505. 1002.
1005. 10,08: ii.
31101 : HI. 5414.

1000.R. v. Reopelle 20 U.C.R. 200....
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R. v. R.-R. v. S. | Name of Case. Volume and Page Column of Digest.

K. v. Rhodes ... 
li. v. Richardson 
li Richardson

R. v. Richardson

R. v. Richardson ........
R. v. Riddell ...............
R. v. Riley ...................
R. v. Roach .................
li v. Robert Simpson

R. v. Robertson, In ru 
R. v. Robertson ...........

R. v. Robertson ...........
R. v. Robinet ..............
R. v. Robinson ...........
R. v. Robinson ............
R. v. Roblin ...............
R. v. Robson ...............
R. v. Roche.................
R. v. Rochester ..........
R. v. Rochester .........
R. v. Rochester ...........
It. v. Roddy .................

R. v. Roddy........
R. v. Rndwell.............
R. v. Roe ......................

R. x'. Romp .................
R. v. Rose ...................
R. v. Rose ....................
R. v. Ross ...................
R. v. Ross ...................
R. v. Ross ...................
R. v. Row ....................
R. v. Rownt ...............
li. v. Rmvlin ...............
R. v. Rubidge .............
R. v. Runchy .............
R.. Russell v.................

R. v. Kuttan ...............
R. \\ Ryan .................

22 i Ut. ISO..........
4*1 !*.< '.R. ij75.... 
s o.R. *;.'»!, il p. 

u. 95..................

17 O.R. 721*. 13 P.
R. :to:t...............

20 O.R. 514..........
t P.R. M*............

12 J*.R. 08.............
18 U.C.R. 220....
28 O.R. 281..........

7 P.R. air>..........
11 U.C.R. 021. ... 

I» 8.C.R. 52. 2

, 13 O.R. 80...
10 P.R. 40............
5 P.R, 180 

28 O.R. 407...........
21 I .C.R 352
8 C.P. 58.............

32 O.R. 20............
7 LJ. 1**1............
7 LJ. 102............

. 12 U.C.R. 1130... . 
41 U.C.R 21)1, 1 

Cart. 700........

. 44 U.C.R. 005. ..
. 5 O.R. ISO...........

io * • i: i

17 O.R. 507..........
12 U.C.R. «37...
27 O.R 1H5..........
I I.T. 3 Vict............

. M.T. 3 Vict...........
II.T. 4 Vict..........
14 C.P. 307...........
13 U.C.R. 340.. .

. 19 <>.R. i:i:>..........
. 25 U C.R. 21*1)....

is O.R. 178..........
. 7 Apn. Cas. .821*.

2 Cart. 12. ..
5 O.S. 154...........
<; U.C.R 296

1. 1051).
i. 1034.

i. 42. 014. 1140. 1014:
ii. 3*8*2. 3700. 4128 ;
iii. 4874. 5414.
5415, 5784.

ii. 3700 ; iii. 5595.

in 4045, 40(6, 4008. 
ii. 301*4 ; iii. 5417. 
ii. 4071. 4074.
i. 1030; iii. «8138.

ii. 4045. 
li. 4149.

i. 1180; iv. 7313.
ii, 3087.

. 1*20. 1582. 
i. 1002.
i. 1088; ii. 3053. 
i. 1120; ii. 3050, 3171. 
i. 1355. 1015 : iv. 7427.
i. 1009; ii. 4728.

ii. 1*575.
,i. 3088. 4055; iv. 7730. 
ii. 2377. 4071, 1075.

i. 1148; ii. 3574; iv.
7715.

ii. 3599.
ii. 3581. 3581. 
ii. ::531. 3538. 3*503.

3*595 : iv. 7209.
1587

ii. 278*5; iii. «5711.
iii. «57**1. «5723. «5743. 
ii. 3009.
ii. 3*51*8. 
i. 1*509.
i. 112*5. HiOO.

ii. 1*504.
ii. 3711 ; iii. 5782. 
iv 7388.
ii. 3013, 3701.

i. 1102.
iii. 0429. _ ...

i. 275; ii. 4703: 111.

R. v. Ryan ......................................................... 1«* O.R. 254............
R v. Ryan ........................................................... 24 O.R 331...........
R. v. R.vmal ....................................................... 17 O.R. 227...........
R. v. Sage .......................................................... 2 C.P. 138............
U. v. St. Clair .................................................... 27 A. R. 308...........

R. v. St. Denis.................................................. 8 P.R. 10..............

R. v. St. Jean ................................................. 40 U.C.R. 77........
li. v. Sanders ...................................................... 20 C.L.T. Oce. X.

213 ..................
R. v. Sanderson ................................................. 3 O.S. 103............
R. v. Sanderson .................................................  12 O.R. 178..........
R. v. Sanderson ................................................. 15 O.R. 100...........

i. 132<>; ii. 3537, 37**2. 
i 1*51*7 : iii. 5782. 
i. 1050. 
i. 1579.
i. 1589. 1*507; ii. 2998. 

3701.
i. 14*52. 1025. 1075.

1*594 ; ii. 2990; iii. 
5113.

ii. 4038,4070,4074.4070.

I. 1000.
iv. 7384.
ii. 3545. 3548. 3090 
i. 913. 1305. 1497.

R. v. Snunders 
R. v. School 
R. v. Schrnm . 
R. v. Schrnm 
U. v. Scott ...

U. v. Scott ...

R. v. Scott ..,

1«* U.C.R. 544 . .. 1.1073.
20 U.C.R. 212... i. 1018.
2 u.c.R. 9i........ iii. «non.

14 C.P. 318.......... i. 1125. 1050.
2 CM..CI*. 88. . .. ii. 4051. 4001. 4073,

4720.
34 U.C.R. 20........ i. 1159 ; il. 3552 : iii.

0100.
2 C.L.J. 323.... ii. 3092.
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V Srott ................................................... . 10 P.R. 517.......... 015.
« ut. mo.......... i. 1503 ; ii. 3577. 3.580.

. 14 I .t .It. 004.. . 1. 1120. 1038 ; ii 3.U50,
3057, 3171.

Seddons ............................................... . v. C.P. 38!).......... i. 1584. 1012: ii, 7022
Sell,y ................................................... It; O R. 255.......... 1 1058.
Si'iunndie .............................. I'll. 10............ il. 4040, 4053.
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1057.
7582.
1400. 1470, 1401 ; iii 

5481.
2738.
217.
7007.
5053.
3325.
5350.
5451.
5371. 5378.
5534.
5374.
3050.
1311; iii. 0770.
5531.
1201 li. . on 
3470 ; iv. 7010. 7030, 

7035.
5454.
204.
202. 203. 272 ; iv. 

7720.
4110. 1141.
2030, 2754.
1435.

4345

23 Gr. 1H.............
25 Gr. 317............

i P.R. 354 .........
0 IMl. 51.............
0 P.R. 511..........

11 P.R. o...............
5 O R. 000...........

ii. 4300.
ii. 2514 ; iii. 0835. 
ii. 4010, 4213. 
i. 1233. 

iv. 7400. 
i. 401.
i. 2127.

ii. 2732; iii. 514*1 ;
7045.

iii. 712
ii. 3107. 
ii. 2000 ; 
ii. 3027. 
i. ISO. 
i. 1521. 
i. 23is .

8 U.R. 077........... iv. 7583.
18 O.R. 205.......... ii. 1187 ; iv. 7580.
20 O R. 300. 20 A.

; R. 307............... ii. 3111. 3172 ; iii. 4020.
4023. 0000.

45 U.C.R. 150.... I. 533. 703. M2; iii.
7060.

21 U.C.R 323.... ii. 4710; iii. 5333. 0743.
22 O.R. 280....... ii. 4477. iv. 77**7.
12 C.P. 277....... i. 1 *****• : ii. 2000. 4233;

iii. 0023. 0024.
*;o2S. 0036, 0*»37, 
0038, 0432.

10 L..T. 20............. iii. 0340.
10 O.R. 558........... iii. 0328. *«32.
5 Ex. C.R. 57. . . iii. 0480.

12 Gr. 240......... iii. 7**71.
Tny. 403............. i. 103.
Tay. 308............. iii. 5370.
13 O.R. ?56 n. .. i. 058.

1 2 P.R. 213........... i. 1330; ii. 3*100.
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Siui-Smy) Name of Cask. Volume and Page' Column of Digest.

Smith
Smith,
Smith

v. Tver......................................................-1 l.C.U, 412....
Teer .......................................................... 21 U.C.R. 417....
v. Ti-nnant ................................................20 O.U. 180........
v. Thompson ......................................... .1 IMt. 150........
v. Thompson ......................................... 0 P.lt. 100........

Thompson ......................................... 0 O.S. 325........
Thompson ...............................................21 C.l*. D.......
Thompson v..............................................25 O.ll. 052, 2.'» A.

It. 20. 27 S.r. 
R. 028..............

Torranve v................................................ 3 U.P. 411..........

Smith x. Toxvi -hip of Aneaster.........
-hip of Aucaster.........

ti. 3127 ; iii. 5150. 
iii. 5150, «>373.

i. 1271, 1803; ii. 4212. 
iii. 0504.
ii. ’ 4077."
i. 1205 ; iii. 0220.

iv. 7081, 7728. 
i. 1128; ii. 2700; iii. 

0448. 0511.

Smith, Township of M< Rillop \......................
Smith iind Towu.sliip of Oakland, lie...........
Smith and Township of Plymptou, In re-----
Smith v. Township of Raleigh........................

Smith, Tows Ivy \................................................
Smith \. Trust and Loan Co. of Upper

Smith x. TurnhtUl ...........................................

Smith v. Turidmll ...........................................
Smith v. Tnrnhnll ...........................................
Smith, Turner x.................................................
Smith x. United Counties of Prescott and

Russell .........................................................
Smith, Valentine v.............................................
Smith v. X illaar of Collingwootl....................
Smith v. Walker ville Malleable Iron Co. ...
Smith x. WaUUridge .........................................
Smith x. Wallbridge...........................................
Smith, Warren x................................................
Smith v. Whiting ..............................................
Smith. Wilds v....................................................

Smith. Wiley v...........

Smith. Williams v. .. 
Smith v. Williamson 
Smith, Witham v....

Smith v. Wootteu ............................
Smitli, Young x..............................
Smith, Township of, County 1VU

borough v.............................. .........
Smith & Co.. Re.............................................
Smith's Falls, Corporation of. Sweeny v.

Smylie v. The (jueen 

Smyth. Kiel y v.............

Smyth, Doe d., v. Leavens.... 
Smyth, Lomlon Loan <*o. v... .

Smyth, Weir x.

15 l .C.R. 80.. .
O R. 270. 23 X.
R. 500.......... 7100, 7173, 7478.

8 I'.C.K. 222.. 71"1.
24 (ir. 278........ 7430.
_'l C.P. •205... . 4541.
12 O.R. 20........ 4501.
3 O R. 405... . 375 ; ii. 4012. 1013;

iii. 7145.
12 U.C.R. 555. i.
.,.> V.C.K. 525 i. 355.

1 P R. 38........ 15 12. 1552 : ii. 2011;
iii 0123.

1 P R. 88........ iii. 0500, 0001.
U.C.R. 580.. 2033.

2i > (ir. 108........ il. 2929.

10 U.C.R. 282.. ii. 4717.
0 C.P. 50........ i. SO.i. 2357 : iii. 0307.

10 U.C.R. 250.. »5o7. 47oj ; iii.
23 A.R. 05........ 1057, 2300.

Ii C.P. 321. . i. 2273 ; iv. 7314. 718.
IS C.P. iso... in. 5352.

O.S. 728.... 3050.
3 O.S 507.... i. 880.

41 U.C.R. 150.
A.R. S........ iii. 0103. 0241.

1 A.R. 170, 2 S.
C.R. 1 iii. 0241.

1 C.l. Oh. 12. 3050.
13 P R. 120.. . i. 21 S3 ; iii. 7005.

Or. 908........ ii. 2030. 2050: iii. 5000,
0230. 0413. 0001,
0075 : iv. 7100.

12 Or. 2<>o.... ii. 3217.
20 c.p. 100... it. 3701. 3874.

20 U.C.R. 10.. iii. 5329.
1 A ll. iso... i. 528.

A.R. 120... i. 20o : ii. 4024 ; iii.
0714

21 <t.R. 331... 1110; ii. 4004.
4 < » It. 51>, ]S O

R. 827........ ii. 3118 ; iii. 6374. 7120.
7142.

i I.R. 202,
A.R. 172.. i. 1171, 1705, 1772.
(ir. 220.... i. 002. 10'1(1. 2200: iii.

0038. 0707.
3 U.C.R. 111. ii. 3058. 3001.

C.P 530.. ii 2372. 4441: iv 7202.
1 S.i'.li. 111. ill 5471.

C.P. 500... i. 583.
1 P R. 355.. . i. 000; ii 2380.
1 U. & A t». 2 o.

S. 120, 5 Gr.
104. 7 Moo. P.
C. 205........ ii 2320. 2044, 4305.

4300 ; iii. 5378
17 Pit. 374... i 1417. 1005.

C.P. 00 . . iv. 7483.
: (Midi. 412. ii 2387. 2534.

10 A.R. 433... ii 3080.
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>mythe v. Deacon...................................
>mythe, Eberts v...................................
S mythe v. Martin...................................
Suiythe. Morris v...................................
S mythe v. Tower ................................
Suarr v. Badenach................................
Suarr v. Baldwin ................................
Suarr v. Beard .....................................
Suarr, Boy de II v.....................................
Suarr, In re Uixou and......................
$ art, Gooch y...................................
Suarr v. U vanité Curling and Skating Co. .
Suarr, James v.......................................
Suarr, Lyman v.......................................
Suarr, Lyman v.......................................
Suarr, Lyman v.......................................
Suarr, Lyman v.......................................
Suarr, Moser v.......................................
Suarr v. Small .....................................
Suarr v. Smith .....................................

Suarr v. Toronto Permanent Building and
Savings Society ............................

Suarr v. Waddell ................................
Sueath, McGuire v................................

Volume and Page Column of Dice

22 C.P. 441........... iii. 5038.
;; i .c it. is:».. iii. 6460, 6473.
is lMt. sk........... iii. 5308 ; iv. 7710.

i. 2170.
2 L.J. 183......... iii. 7010.

lO O.lt. 131......... i. 26 : ii. 3468 : iv.
11 C.P. 353 i. 1530; ii. 3801.
21 C.P. 173........... ii. 3707.
6 C.P. 04.............
0 P.K. 336.

34 l .C.ll 616.. • • iv. m.»3.
1 O.lt. 102........... i. 1305, 2147

15 Gr. 220............. ii. 2300 ; iii. 5678.
3 P.lt. 86............ iii. 4830.

iii. 0082.
0 C.P. DM........... ii. 3880.

10 C.P. 462........... ii. 3812, 3814. 388-
45 1 .C It. 428.. iii. 18» >4.
13 U.C.li. 125 . . . ii. 4251.
45 U.C.li. 156... . i. 533, 703, 812 

7060.

20 U.C.li. 317 i. 770. 88-1.
24 U.C.li. 165 ii. 2030 ; iii. 0386.
2 L.J. 181...........

T.T. 3 \ 4 Viet.
ii. 2512.

H. & J. Dig. 
2001....................... '

Snelgrove v. Bruce.............................................  10 CM*. 061.......... 1
Snell v. Davis ...................................................... 23 Ur. 132............ :
Suell v Toronto It. W. Co...............................27 A.U. 101..........

Snell and Town of Belleville, lie......................30 U.C.li. si........
Suetsinger, Dixson v........................................... 23 C.P. 230..........
Suetzinger v. Leitch.............................................. 32 O.lt. 440..........
Snider, In re ...................................................... 5 C.L.J. 101....
Snider, Blanchard v.............................................28 U.C.li. 210....
Snider, Clarkson ............................................... 10 O.lt. 001....
Snider v. County of Frontenac........................30 U.C.li. 275..

. 5024.
7280.
7078.

. 4100 ; iii. 0700; iv. 
7732.

ii. 4001. 4020, 4734.
iii. 0032 ; iv. 7330. 
ii. 20311. 3812.
iv. 7702

i. 120. 150, 100. 
i. 874 ; iii. 4882. 
i. 270: ii. 4505; iii. 

7035.

Snider, Mussulman v.. 
Snider v. Urr ...............

Snider, Quackenbush v.
Snider, Itegina v...........
Snider v. Snider .........
Snider v. Snider .........
Snider v. Snider .........

Snider, Winn v....................................................20 .
Snitsinger, McDonald v................................
Snook. Patterson v.........................................
Snook v. Town of Brantford .................
Snook v. Town of Brantford ...................
Snooks. Regina v.............................................
Snow v. Cole .................................................
Snow v. Cole .................................................
Snow v. Johnson ...........................................
Snow, Maeara v.............................................
Snow Drift Baking Powder Co.. Groff v.

Snowball v. Ritchie ...........................
Snowden v. Huntington ........................
Snowden v. Huntington ......................
Snure v. Gilchrist ...................................
snare v. Great Western R. W. Co...
Snure. Hughes v.......................................
Snare. Metropolitan Bank v.................
Snure. Quebec Bank v............................
Snyder, Austin v.......................................
Snyder, Bank of Montreal v...............

44 U.C.li. 486.. . iv. 7508.
6 L.J. 1ST..........

31 U.lt. 01. 27 A.
i. 100» », 1001.

it. :i30.............. 1. 1262 : ii. 3200, 3202. 
4208.

3 Gr. 158............ iii. 5500.
11 P.lt. 140.......... ii. 3026: iii. 5300. 5406. 

5594, 6551.
13 C.P. 106.......... i. 2022.
23 C.P. :i3D.......... i. 258.
13 C.P. 157 i. 1564.
11 P it. 34............ iii. 5402.
11 P.lt. 140.......... ii. 3026; iii. 5300. 5406. 

5504, 6551.
26 A.It 384.......... i. 848.
5 U.C.li. 312 .. iv. 7100.
8 L.J. lull. i. 1 l»G.

13 I C.lt. 621 iii. 4800.
14 1 U.lt. 255 iv. 7171.
2 1 (Ml. 370 . ii. 3147.
7 P.lt. 162.......... iii. 5451.

13 » L.J. 223. 208 iii. 5454.
1 P.lt. 156.......... ,ii 5370. 6004.

12 P.lt. 616.......... iii. 5886. 5388.
2 Ex. C ll 508.. iii. u.887. 6880, 6805.

16 S.C.lt. 710.. . . ii. 2038.
11 S.C.lt. 711 i. 1271 ; iii. 5833.
12 P.lt 1.............. iii 5571. 5588. 5605.
12 Pit. '-'is i. 1454.
23 U.C.li hi.. . .
13 U.C.lt. 376. iii. 5867. 6000; iv. 7330.
22 1 (Ml. 507.. . . i. 755.
K» C.P. 24............ i. 756.
10 Gr. 681.......... i. 426.
21 V C.lt. 200 iii. 4707. 5340 : iv. 7332.
18 Ü.C.R. 402... . i. 606 : ii. 2543.
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Snyder, I )avis v..................................................

Snyder, Ewart v.................................................

Snyder, McCallum ............................................
Snyder, I loe d., v. Minsters..............................

Snyder v. O'Lone ............................................
Snyder v, Prow I foot .......................................

Snyder v. Shibley ............................................
Snyder, Sickles v................................................
Snyder v. Snyder .............................................

Snyder, Stewart v.............................................

Soby, Pruyn v.....................................................
SociétC* Canadiemie-Krnm.Niise de Construc­

tion de Montreal v. Daveluy.....................

Société de Construction Métropolitaine.
Baker v........................................................

Société de Prêts et de Placements de Quebec,
Lachance v...................................................

Soden v. Stevens ...............................................
Soeurs de la Congrégation de Notre Dame de 

Mont real. Commissioners D'Ecoles de
St. Gabriel v...............................................

Solicitor, In re .................................................
Solicitor, lie ........................................................

Solicitors, In re .................................................
Solicitors, Ile .....................................................
Solicitors, Ile ......................................................
Solmes, Palmer \................................................

Solmes v. Stalïord.............................................
Solomon, Blumenthal v.....................................
Solomon, Kennedy v...........................................
Solomon, llambery v...........................................
Sombra. Township of, Township of Chat-

Sombra, Township of, v. Township of Chat

Sombra. Township of, v. Township of Chat

Sombra, Township of, y. Township of

Somers, Ash v......................................................
Somers, Doe d.. v. Bullen ..............................
Somers v. Carter .............................................
Somers. Ilaisley v.............................................

Somers, Ilaisley v...............................................
Somers v. Livingston.........................................
Somers v. O'Donohue .......................................
Somers. Ilegina v...............................................

Somerville, Anglo-Canadian Music Publish­
ing Association v........................................

Somerville, Armstrong v..................................
Somerville v. Joyce ...........................................
Somerville v. Kerr ...........................................

Somerville v. Kerr.............................................
Somerville, McEnchem v................................
Somerville, Penman v.......................................
Sommers. McKenzie v.......................................
Sommerville, Cronkhite v................................
Sommerville. Gordon v.....................................
Sommerville v. Great Western II. W. Co..
Sommerville v. Joyce.........................................
Sommerville v. Ilae ...........................................
Sons of Scotland Benevolent Association v. 

Faulkner ......................................................

Volume and Page Column of Digest.

1 Gr. 134............ i. 2311 ; ii. 3lo7. 311U: 
iii. 0037, 0080.

13 Gr. 55.............. ii. 2728; iii. 0052, 7130; 
iv. 7058.

1" C.P 101.......... ii. 3782, 3807.
S V.C.lt. 55........ i. 1720; ii. 4073; iii.

7144.
4 Gr. 14s............ iii. 5540.

15 V.C.lt. 532.... i. 1850 ; iv. 7173. 7210, 
7240.

21 C.P. 51 s......... i. 270.
1'» V.< .11. 201 ♦ . . . i. 1551.
22 C.P. 301.......... i. 1340^ ii. 4274: iii.

A.It. 423.......... ii. 2717. 4040: iii. 70!Hi. 
7142.

7 P it. 44............ ii. 3101 ; iii. 5552.

20 S.C.H. 44!»... . i. 33. 423. l»si : iii. 
0525, 0784.

22 S.C.lt. 304.... ii. 3004 ; iii. 5385.
Lit S.C.H. 2(1(1... . iii. 0700.

1 Gr. 340............ iii. 0083.

12 S.C.lt 45........ i. 282.

17 C.L.T. (Iw. N.
iii. 0017, 6018.

123 ................. iii. 0538, 0504.
7 P.It. 205.......... iii. 0540. 0500.

ch.ch. 1H»....... iii. 0540.

«0 C.P. 4SI. 43
iii. 0550.

V.C.lt. 15. . . i. 1005, 1034 ; ii. 3071.
10 P it. 78, 204.. ii. 3030, 3045.
j iMi. :,i............ 1. 185.

11 V.C.lt. 023 i. 1540.
2 P.It. 54............ i. 103.

44 V.C.lt. 305... .

18 A.It. 282. 21

ii. 4008.

S.C.lt. 305... ii. 4505. 4014.

28 S.C.lt. 1.......... ii. 4000.

iv. 7408.
22 VC R. 101 i. 1800.

5 V.C.lt. 300 ii. 3757. 3842.
3 P.It 328.......... I. 1114.

i. 312. 318. 320, 327, 
334; ii. 3113.

15 O.R. 275.......... i. 3«»4.
24 VC R. 04........ 1. 1480.

0 C P 208........ i. 384 : ii. 4240.
24 O.R. 244.......... i. 1317. 1077: ii. .3702 : 

iii. 0772.

1!) P.It. 113.......... i. 1302. 1886. 1817
ii. 3488.

1 Ch.Cli, 35s . . . iii. 5548.
2 Ch.Cli. 151. .. ii. 2380. 4050; iii. 5480 

5402.
2 Ch.Ch. 108. . . . i. 1435.

3.7 V.C.lt. 000 . . . iii. 5318.
22 Gr. 178............ ii. 3104.
11 C.P. !>7............ i. 110.
3 V.C.lt. 120 . . ii. 3088, 3712: iii. 1005

i. 220.
11 I C R. 304.. . . iii. 5078. 0022.

1 Ch.Ch 202 . . . ii. 2474.
28 Gr. 018............ i. 1*31 ; ii. 2887.

20 A.R. 253......... i. 2258: ii. 3421.
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i- n u it ii. 3827, 3848; iv. 7268. 
i. 2003.

iii. 5350, 5358. 
i. 678.

2 O.S. 289..........
Soper, Fox v........................................................ IS U.C.It. 268.. .

5 O.S. US............
Sorenson v. Smart............................................. 6 OR. 678.......... 1. 2275.

Sornberger v. Canadian Pacific It. W. Co. . 24 A.It. 263.......... i. 1790. 1799 : ii. 2538;

Soulanges (I)om.) ...........................................
Soule v. Grand Trunk R. XV. Co...................

10 S.C.It. 652.. . .

iii. 4792. 4821.
0950. 0003. 

iii. 4!MM). 4979. 5051.
21 c p. :m.......... iii. 5884. 0,005.

iv. 7508.
ii. 3100; iii. 0934.Soules v. Doan ................................................. 39 I’.C.It. 337....

Soules v. Donovan............................................. 11 CP 510.......... ii. 2301 ; iii. 1803.
Soules v. Donovan ............................................. 15 C P. 121.......... ii. 2359. 2075.
Soules v. Little, He.............................................. 12 P.lt. 533.......... i. 2000 ; Ü. 3743.

4 P.lt. 249..........
2 C.P. 412.......... i. 751.

ii. 3031.
ii. 3017, 3028.

2 Gr. 299.............
Soules v. Soules ........................................... 3 Gr. 113............
Soules v. Soules ........................................... 35 U.C.R. 334.. . . ii. 2777: iii. 5319. 5304.

Souter v. Burnham .......................................... 10 Gr. 375............

5431. 5444 ; iv.
7735. 

ii. 4397.
South. Fell v......................................................... 21 r.C.lt. 19U.. . . i. 1038. 1078
South Cayuga School Trustees. Lamhiere \. 7 A.H. 506........... iii. 6287.
South Dorchester. Township of, Macdonald

29 C.P. 249.......... iv. 7371.
South Dufferin v. Morden................................ 19 S.C.U. 204, 5 

Cart. 427........ i. 337. 1159. 11S7.
South Essex (Dom. ) ....................................... 2 E.C. 6............... iii. 5018. 5028.
South Essex (Prov.) .......................... 1I.E.C. 235.......... iii. 4971. 5000.
South Frederickshurgh School Trustees and 

Township of South Frederickshurgh. In
37 U.C.R. 534 ... i. 1328 ; 111. 6271.

South Gower. Township of. lie McKcen
12 P.lt. 668.......... i. 105. 1344.

South Grenville (Prov. l, Morrow’s X'ote.. Il E.C. 1U3........... iii. 4993.
South Grenville Election (Prov.). Ellis v.

ILE.C. 163............ iii. 7142.
South Grey (Dom. i ......................................... 11.E.C. 52.............. iii. 5002.

iii. 4928. 4931. 1937.
4951. 4955. 4901, 
190*4, 4909, 4981. 
1982, 5029. 

ii. 2464.South Grey Election. Hunter v. Lauder. .. 8 C.LJ. 17.........
South Huron (Dom.) ..................................... 24 C.P. 488. II. 

E.C. 576.......... iii. 490,3. 4998, 4999.
South Huron (Dom.) ..................................... 29 C.P. 301.......... iii. 5015.
South Leeds (Dom.) ...................................... 2 E.C. 1.............. iii. 5024. 5028.
South Norfolk (Dom.) ................................... II.E.C. 660............ iii. 4910 4903, 4976.

31 C.L.J. 68.........
5010.

South Norfolk H. XV. Co., Mason v............. 19 O.lt. 132.......... iii. 5964, 5969.
South Norfolk H. XV. Co.. Port Itowan and

13 P.lt. 327.......... i. 1424.
South and North Grimsby, Townships of. He 

XX'olverton and ........................................... 3 O.R. 293............ iii. 6454.
South Norwich. Township of, In re Hnson

19 A lt. 343. 21
S.C.It. 669___ ii. 3559. 4549. 4568.

South Norwich. Township of. Huson v . . 24 R.C.R. 145....
4572.

i. 1165.
South Ontario (Dom.) .................................. 29 C.P. 270.......... i. 1153; iii. 5003.
South Ontario (Dom.) ................................... II.E.C. 751. 3 S. 

C.ll 641.......... iii. 4953, 4957. 4963
South Ontario (Prov.) .................................. II.E.C 420............ iii. 4930 4934. 1941,

South Ontario (Prov.) ................................... 18 C.L.T. Occ. N.

4972. 4973. 1995.
5011; iv. 7728. 
7737.

iii. 5015. 5018, 5028,

South Ontario Election. Farewell v. Brown.
321 ..................

12 C L J. 216... .
5040.

I. 44: ii. 3588.
South Oxford (Dom.) ..................................... 11 « L.J. 161... iii. 1941.
South Oxford (Prov.) .................................... II E.C. 238............ iii. 4987. 5008. 5012,

5015.
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South Oxford ( l‘r 

South Perth (Dum.j 

South Perth (Prov.)

South Perth (Prov.) 
South Perth (Prov.)

South Plantageiiet Local Hoard of Health.
lie Darby and.............................................

South Renfrew (Dom. i .................................
South Renfrew (2) lUoni.i .........................
South Renfrew (Prov.i .................................

Soutli Victoria (Prov. ).... 
South Victoria (Prov.) ... 
Soutli Wentworth (Prov.)

Souihum v. Ranlou .........................................
Southampton, Village of. Re Campbell and.

Southard, Roe v.... 
Souther, Wallace v. 
Souther. Wallace v.

H.E.C. 243............. ii. 2538, 2540 : iii. 4974,
.1007, 5008. 0697.

12 C.L.T. Oc< . X.
317................... 0027.

2 L.C. 30............ iii. 4041, 4070, 5034.
.1040.

2 E.C. 47, 52.. . iii 5048.
2 K.C. 144 .. . iii. 400.7 4980, 4001,

.1004.

10 O.R. 61............ Ü 4135,
II.F.C. 550,............ 5001, .1000, 5028.
II K.C. 706............ Iliso, 4003, ,1(102.

1 K.C. 350.......... 40i 13, 4985, 40SO
,1000.

1 EC. 182.......... 42: iii. 4001.
1 K.C. 105.......... iii. 5011.

11. K.C. 531............ iii. 5011. .1031, .104(1,
5051.

i. 008.
is C.L.T. Oc. N.

no................... 4.171 ; iv. 7417.
. 1<> C.P. |SS............. 3833.
. 2 S.C.R 50S....... i. 000.

10 S.C.R. 717. .. . i. 077. 083. 7.10, 770;
iv. 771.1.

Southern Loan and Savings Co., Glover v. 
Southgate, Star Life Assurance Society v.

South-West Room Co. v. McMillan 
South-West Room Co., McMillan v.

Southwick v. Hare... 
Southwivk v. Hare... 
Southwick v. Hare...

Southwick, Regina v...........................................
Southwold, Township of, Regg v....................
Southwulii. Township of, Ferguson v.............
Southwold, Township of, McArthur v.........
Southwold, Township of, In re McArthur

:$1 O R. r»r»2..........
IS P.R. 151..........
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Chief 3ueticce ant> 3116OC0

SUPREME AND EXCHEQUER COURTS OF THE OF CANADA,

THE SUPERIOR COURTS

PROVINCE OE ONTARIO, FORMERLY UPPER CANADA,

F hum thk Constitution ok the Pbovinck under 81 Ci ko. III., c. 81 (1790-1), 
to the End ok the Veau 1VOO.

Supreme Court auo Erebcquer court.

CHIEF JUSTICES.
Ilox. Sin William Be ell liicmnns,

Kxr................ .......................Appointed Sth of October, 1875.
“ Sin William «Johnstone

Ritchie .............................. “ 11th of .January, 1879.
“ Sib Samuel Hknby Stiiono. “ i:uh of 1 iwvmhvr, 1892.

JUDGES.
Hon. William Johnstone Ritchie.^ ' 8th of Octot>er, 1875.

Samuel Henry Strong___
Jean Thomas Taschereau . “
Télésphork Fournier .... 
William Alexander Henry. “
Henri Elzéar Taschereau. “
John Wellington Gwynne. “
Christopher Salmon Patterson,

Robert Sedge wick................. “
George Edwin King...........  "

Désiré Ghiouaru................ “

8th of October, 187 
8tli of October, 1875. 
8th of October, 1875. 
8th of October, 1875. 
7th of October, 1878. 
14th of January, 1870.

27th of Oetolier, 1888. 
18tli of February, 1893. 
21st of September, 1893. 
28th of September, 1895.

Exchequer Court of Canaha.

JUDGE.
IIon. Georoe Wiieelock Rurbidoe. Appointed 1st of Oetolier, 1887.

Court of Error and appeal, Court of appeal, ant> Court 
of appeal for Ontario.

PRESIDING JUDGES AND CHIEF JUSTICES.

liox. Sib John Beverley Robinson,
Bart. C.B.............................Appointed

“ Archibald McLean.............  “
“ William Henry Draper,C.B. “
“ Thomas Mors.............................. “
" John Godfrey Sphaoge___  “

18th of March, 1802. 
22nd of July, 18G3. 
20th of October, 1808. 
30th of November, 1877. 
2nd of Mav. 1981.

0465

9888



CHIEF JUSTICES AND JUDGES OFii

Hon. Sir John Hawkins 11 AUAivn'yVppointed 6th of May, 1S81.
“ Sin George Willi am Burton “ 24th of April, 1897.
“ John Douglas Armour.... " 2nd of July, 1900.

JUDGES.

Hon. Sut James Buchanan Macaulay,
Knt..........................................Vppointcd 23rd of July. 1857.

“ William Hume Blake.........  ** 12th of March, 1804,
•• Samuel Henry Strong____ “ 27th of May, 1874.
“ Georue William Burton.. “ 30th of May, 1874.
“ Christopher Salmon Patterson.

Thomas Moss ........................
Joseph Curran Morrison.. 
Featiierston Osler ...........
J A M ES M AC LEX NAN....................
Charles Moss .......................
James Frederick Lister...

6th of June, 1871.
8th of October, 1875. 
noth of November, 1877. 
17th of November. 188:;. 
27th of October, 1888. 
24th April, 1897.
21st June, 1898.

Noth.—lt.v R4 Geo. 111. e. 2. nml 7 Will. IV. c. 2. appeals were allowed from 
the Court of King's Bench and Chancery, to the Governor and Council, who 
composed a Court of Appeal.

By 12 Viet, c. till, a new appellate Court was established, called the “Court of 
Error ami Appeal," composed of tin- Judges of the Courts of Queen's Bench. Com­
mon Pleas, ami Chancery.

The present Court of Appeal was established by the 37 Viet. c. 7 (O. l.
By 3D Viet. e. 7. s. 22, the style of the Court was changed to "The Court of 

Appeal," and by 44 Viet. c. (O.) to "The Court of Appeal for Ontario."
The presiding Judge, by 32 Viet. c. 24, s. 1 (O.), was styled "Chief Justice of 

Appeal" until the death of Chief Justice Harrison. 1st of November, 1S7H, since 
which date he is styled “Chief Justice of Ontario."

Court of Ixino'ô (and Queen'd) Beiieb and fcMfl’e (and 
Queen’d) Bench HMvidlcm of the High Court ot Sudtlce.

CHIEF JUSTICES.

Hon. William Osooode..................... Appointed
“ John Elmbley.......................
“ Henry Alcock....................... “
“ Thomas Scott........................ “
“ William Dimmer Powell. “
“ Sir William Campbell,Knt. “
“ Sir John Beverley Robinson,

Bart., C.B...........................
“ Archibald McLean..............
“ William Henry Drap.:r. C.B. 
u William Buell Richards. . “
“ Robert Alexander Harrison, “
“ John Hawkins IIagarty... “
“ Sir Adam Wilson, Knt___ u
“ John Douglas Armour___  “
“ William Glen holme Falcon bridge

29th of July, 1792.
21st of November, 1796. 
7tli of October, 1802. 
6th of August, 1806.
1st of October, 1816.
8th of December, 1825.

13th of Julv. 1829.
18th of March, 1862. 
22nd of July, 1863. 
12th of November, 1868. 
8th of October, 1875. 
l.'Uh of November, 1878. 
6tli of May, 1884.
15th of November, 1887. 

Appointed 3rd July, 1900.

•The Chief Justice of this Court, until 1K7N, was styled "Chief Justice of 
Upper Canada" or “of Ontario."



THE PROVINCE OF ONTARIO.

JUDGES.

Hon. William Di mmer Powell. . Appointed
“ Henry Alcock........................ “
“ Thomas Cochrane.................. “
“ Boolrt Thorpe........................
“ William Campbell................ “
“ D’Ahcy Boulton.................... “
“ Levies Inters Sherwood. . “

“ John Walpole Willis.........  “
James Bn h inan Macaulay(u) “

“ Archibald McLean............... “
u Jonas Jones............................. "

“ Chiusi’uphkr Alex. Haukkman (/>)

“ William Henry Draper— “

“ Robert Baldwin Sullivan .. “
“ Hubert Easton Burns............ “

“ Archibald McLean...............
“ John Hawkins IIaqarty. .. “
“ Skeffingtox Connor............ “
“ Joseph Curran Morrison .. “
“ Adam Wilson........................... “
“ John Douglas Armour.........
“ Matthew Crooks Cameron . “
“ John O'Connor....................... “

William Glen holme Fal­
con briikie

“ William Purvis Hociifort
Street .................................. “

9th of July, 1794.
30th of November, 1798.f 
25th of June, 1803.
21th of July, 1805.
18th of November, 1811. 
12th of February, 1818. 
17th of October, 1825. 
20th of September, 1827. 
13th of July, 1829.
23rd of March, 1837. 
23rd of Mnreh. 1837.

15th of 
12th of 
15th of 
21st of 
5th of 1* 
19th of 
31st of 
24th of 
12th of 
30th of 
15th of 
nth of

February, 1840. 
June, 1817. 
September, 1848. 
January, 1850. 
’’ehrunry, 1850. 
March, 1802. 

January, 1803. 
August, 1803. 
November, 1808. 
November, 1877. 
November, 1878. 
September. 1884.

21st of November, 1887. 

30th of November, 1887.

Court ot Common pleas and Common pleas ^Division 
ot tbe Ituib Court ot justice.

CHIEF JUSTICES.
Hon. James Buchanan Macaulay Appointed 15th of December, 1849.

“ William Henry Dkafek,C.B. “ 5th of February, 1850.
“ William Buell Richards. .. “ 22nd of July, i803.
“ John Hawkins Hagahty... “ 12th of November, 1808.
“ Sir Adam Wilson, Km . ... “ 13th of November, 1878.
“ Sir Matthew Crooks Cameron,

Knt......................................... “ 13th of May, 1884.
“ Sir Thomas Galt, Knt.........  “ 7th of November, 1887.
“ Sir William Kai.imi Meredith,

lx x r ...................................... “ 5th of October, 1894.

t The Hon. I'eteb Uusbeli., Administrator of the Government, received several 
commissions Between the 15th of July, 1795. and the 17th of March, 1798, to act 
in the absence of other Judges.

(#n The Hon .1. B. Macaulay was on the 3rd of July, 1827. temporarily
appointed a Judge of the Court of King’s Bench, in the room of the Hon. IVAbcy
Boulton.

(6) The Hon. C. A. Haukkman was on the 2«lth of June, 1828. temporarily
appointed a Judge of the Court of King's Bench, in the room of the lion. J. W.
WILLIS.



iv CHIEF JUSTICES AND JUDGES.

JUDGES.
Hon. Archibald McLean................

“ Robert Baldwin Sullivan . 
“ William Buell Richards. .

John Hawkins Haoabty. . 
•• Joseph Curran Morrison ..
“ John Wilson............................
“ Adam Wilson............................
“ John Wellington Gwynne.
“ Thomas Galt............................
“ Feati i ehston < >sler.............

John Edward Rose................
“ Hugh MacMaiion..................

Appointed 1‘Jtli of January, 1850.
“ 21st of January, 1850.
“ 22nd of June, 1853.
" 5th of February, 1856.
“ 10th of March, 1862.

22nd of J uly, 1863.
“ 24th of August, 1863.
“ 12th of November, 1868.
“ 7th of J une, 1869.

5th of March, 1879.
4th of I )ecember, ! 888.

“ 30th uf November, J.*vS7.

Court of Cbaitccry and Chancery EHvtston of tbc Htob 
Court of justice.

CHANCELLORS.
Hon. William Hi me Blake.Appointed 29th of September, 1849.

“ Philip M. M. S. VanKouoiixet “ 19th of March, 1862.
“ John Godfrey Spbaooe. ... “ 27th of December, 1869.
“ Sir John Alexander Boyd.

K.C.M.O............................ “ 3rd of May, 1881.

VICE-CHANCELLORS AND JUDGES.
Hon. Robert Sampson Jameson. . Appointed 23rd of March. 1837.

James C. P. Esten................
John Godfrey Svragoe.........
Oliver Mowat. .......................
Samvel Hi sry Strong.........
Samuel Mi me Blake............
W illxam Provd foot................
Thomas Ferguson..................
Thomas Robertson................
Richard Martin Meredith.

29th of September, 1849. 
27th of December, 1850. 
14th of November, 1864. 
27th of December, 1869. 
2nd of December, 1872. 
30th of Max. 1874.
24th of May, 1881. 
lltli of February, 1887. 
1st of October, 1890.

Note. By 7 Will. IV. c. 2. n Court of Chancery was established for the Pro­
vince of Upper Canada, of which the Governor of the Province was Chancellor, 
and the Judicial powers whereof were exercised by a Judge, known ns the Vice- 
Chancellor of Upper Canada. By 12 Viet. c. 04 (C. S. U. C. c. 121. the appoint­
ment of it Chancellor and two Vice-Chancellors was authorized.

Sudtfco of tbc maritime Court and local $nd(tcs In 
admiralty.

JUDGES.
Kenneth Mackenzie, Esq.. Q.C... Appointed 12th of July, 1877.
John Boyd, Esq., Q.C....................... “ 28th of March. 1883.
Joseph Easton McDougall. Esq..

Q.r............................. 17th of September. 1885.



H K K A FA.
Errors in the References to the Volumes and Pages of Reports of the Cases in the Digest 

have been corrected in the Table of Cases

Vol. I., col. 41*. For Moore v. Connecticut 
Mutual Fire Ins. Co., read Moore v. Con­
necticut Mutual Life lus. Co.

Vol. I., col. 58. *For Bridgman v. Smith, 
read Brigham v. Smith.

Vol. I.. col. 8t>. For In re McCluny and 
Mort ley, read In re McCluny and Motley.

Vol. !.. col. 115. For Cleat v Flliott, rend 
Cleal v. Elliott.

Vol. I., col. 257. fîth line from top. For 
Great Western 11. W. Co. v. lingers, read 
Township of London v. Great Western It. 
W. Co.

Vol 1„ col. 321*. 15th line from top. For 
13 Ur. read 15 Ur.

Vol. 1., col. 330, 4th line from bottom. 
For 204, read at p. 404.

Vol. I., col. 473. For Bresse v. Knox, 
read Brvese v. Knox.

Vol. I., col. 524. For Bog well v. Hamil­
ton. read liagwell v. Hamilton.

Vol. 1., col. 780, Oth line from top. For 
Ilarnott, read llanrott ; for 702. read 704.

"Vol. !.. col. 848. For Boss v. Hope, read 
Bose v. Hope.

Vol. !.. col. 850. For Carlisle v. Hostel, 
read Carlisle v. Iloshel.

Vol. 1., col. 044, 10th line from top. For 
L. B. 3 y. B.. read 3 y. B. 1».

Vol. 1., col. 077. For Cochrane v. Bucher, 
read Cochrane v. Boucher.

Vol. I., col. 1022. Line 5 from bottom, 
insert or before if.

Vol. I„ col. 1130, 24th line from top. For 
20 Ur. 34, read 28 Ur. 05.

Vol. I., col. 1221. For Marlatt v. Goder- 
ham, read Mariait v. Uooderliam.

Vol. I., col. 1204. For Wingate v. Ennis­
killen Oil Co., read Wingall v. Enniskillen 
Oil Co.

Vol. !.. col. 1303. For Smiles v. Bedford, 
read Smiles v. Belford.

Vol. I., col. 1318. For Lawson v Canada 
Farmers' Ins Co., read Lowson v. Canada 
Farmers' Ins. Co.

Vol. I., col. 1322, 20th line from top. For 
544, rend 044.

Vol. I., col. 1302. Add to Isherwood v. 
Dixon, the reference 5 Ur. 314.

Vol. I., col. 1301, 10th line from bottom. 
For 502, read 503.

Vol. !.. col. 1304, 31st line from bottom. 
For i) I'. It., read 8 I*. It.

Vol. I„ col. 1440. For Glanson v. Fish, 
read Uanson v. Fish.

Vol. I., col. 1450. For Cochrane v. Boss, 
read Cochrane v. Cross.

Vol. I., col. 1405, 20th line from bottom. 
For 502, read 503.

Vol. I., col. 1488. For Anglin v. City of 
Kingston, rend Anglin v. Township of 
Kingston.

Vol. I., col. 1503, bottom line. For 30 
L. J. 517, read 30 L. J. N. S. Ch. 817.

Vol !.. col. 1520. For Lawson v. Canada 
banners’ Ins. Co., read Lowson v. Canada 
Farmers' Ins. Co.

Vol. I., col. 1027. Oth line from bottom. 
For Bex. rend ltegina.

Vol. I., col. 1050. Oth line from bottom. 
For Bex. read ltegina.

Vol. 1.. col. 1755. For Cosgrove v. Cor­
bel I, read Cosgrove v. < 'orliett.

\ ol. I., col. 111\ Oth line from top. For
22 S. C. It., read 25 S. ('. It.

Vol. !.. col. I8.su. For Hutton v. Fish, 
read Hatton v. Fish.

Vol. !.. c<d. 1015. For Edgar v. Sewell, 
read Edgar v. Newell.

For Mair v. Cully.

For Truffitt v. Lnw- 
vvder.
For Itiddell v. Brian.

Vol. !.. col. 2104. 
rend Mair v. (Mily.

Vol. !.. col. 2170 
dor. read DuHill v. Law

Vol. 1., col. 2202. 
read Itiddell v. Briar.

Vol. 1.. col. 2214. line Id from bottom. 
For 22. rend 24.

Vol. !.. col. 2272. For Mair v Cully, rend 
Mair v. Culy.

Vol. II.. col. 238't. For Beauchamp v. 
Case, read Beauchamp v, Cass.

Vol. II., col. 241*4, 23rd line from bottom. 
For ( laser rend Orser.

Vol. II.. col. 2471, line 37 from bottom. 
For 2*'», read 28.

Vol. II.. col. 2541*. For Da Costa v. Jor­
dan Estate, read Da Costa v. Uordon Estate.

Vol. II., col. 251*5. line 25 from top. For 
14 Ch. I*.. read 18 Ch. I*.

Vol. II.. col. 2HOM. For Hutchin v. Baby, 
read Hutchinson v. Baby.

Vol. II.. col. 2012. For Lawson v. Can­
ada Farmers' Ins. Co., read Lowson v. Can­
ada Farmers’ Ins. Co.

Vol. II-, col. 20011, line 23 from top. For 
458. read 438.

Vol. II.. col. 2080. For (Monster v. Mc­
Lean. read Clounten v. McLean.

Vol. II., col. 2713. For Fades v. Mar­
shall, read Fades v. Maxwell.

Vol. II.. vol. 2723. For I/aw v. Ueroley, 
read Low v. Uemley.

Vol. II.. eol. 21*58. For Morley v. Totten, 
read Morey v. Totten.

Vol. II., col. 3031*. 27th line from top. 
For 571*. rend 570.

Vol. II., col. 3054. For Krnsiner v. (Hess, 
read Kra-mer v. (iless.

Vol. II., col. 3080. For Malloch v. I*er- 
wan, rend Malloch v. Derivnn.

Vol. II.. eol. 3084, 33rd line from liottoin. 
For 310, read 210.

Vol. 11., eol. 311*4. For James v. Wooley, 
read Jones v. Wooley,

Vol. H., col. 3312. For Dean v. Western 
Assve. Co., rend I>enr v. Western Assce. Co.

\ol. II., col. 3314, 15th line from top. 
For 4 O. It., read 14 t* It.

Vol. II.. col. 3400. For Lee v Gorris. 
read I/ee v. Gorrie.

Vol. II. eol. 3453. For Melville Mutual 
Marine and Fire Ins Co. v. Driscoll, read 
Millville Mutual Marine and Fin» Ins Co 
v. Driscoll.

Vol. II., col. 34(18. For Townsley v. 
Wytlies. rend Towsley v. W.vthes.



ERRATA
Vol. 11., cul. 2197. -Till Uni* from top. 

J or llurnoii, read llanrott; for 702. read 
7U4.

Vol. 11., roi. .*1527. l’or llalkwell v. Beld- 
domr. l.s V. c. It. ü:il. rend Bnlkwell v.
I •oddiiiiir, |,S I . ('. U. 202.

Vol. 11., vol. : î» M H ». For Rose v. Cars vallon, 
read itoss v. Carsvallen.

Vol. II., vol. 2821. For U'Ilarn v. Mc­
Cormick, read O'Haro v. Mv("ormivk.

Vol. II., vol. 2828. For Murphy v.
I/Alihé. rend Murphy v. Lnhhé.

Vol. II., roi. 3912. For Iloo il. Roes v. 
l'a psi. road Itoo il. Ross v. I’apst

Vol. II., col. 1017. For Coldwêll v. Hull, 
read Coldwcll v. Hall

Vol. II., vol. piso. For McBride v
Howard. 12 !.. J. 280. road McBride v. 
Howard. 12 C. L. .). 280.

^ ol. 11., vol. lllill. For O’Neill y. Light, 
read < > Neill v. Ixdght.

Vol. II., vol. 4100. For Fotts v. Boviue, 
read Foils v. Boiviuc.

Nol. II., vol. 1207. For Watson v. Monro, 
rend Muiiro v. Walsou.

Vol. || vol. 4208. For Mundell v. Tin- 
kins, read Miindidl v. Tiokis.

Vol. II., vol. 4228. For Novieux v. La 
badie, rend Novieux v. Labadie.

Vol. il., vol. 424.1. For Kayes v. Itrown. 
rend Kayles v. Ilrown.

Vol. Il........I. 4287. For Chisholm v.
Sheddon. road Chisholm v. Sheldon 

, Vol. II., vol. 4420. For Wallace v. 
Goodere, rend Wallace \. Goodeve.

V <d. IL. col. 4427. For Ile Cro/dor, Par­
ker v. (Ilover, read Ile Cozier. Barker v.

Vol. II.. vol. 4172. For O'Donchoe v. 
Wliiloy. read H'Donohoo v. Whitty.

Vol. IL. col. 44104. For In re Ktonehouso 
and Township of Flymouth. read In re 
Ktonehouse and Township of Flympton.

Vol. III., col. 4817, line 10 from bottom. 
For 4 F. It. read 2 F. It.

Vol. 111., vol. '4848. For Frontenac 
Division, No. 2. Sons of Temperance v. 
Keedston, read Frontenac Division, No. 2. 
Son- of Temperance v. Itmlston.

Vol. III., vol. 4852. For (lass v. Ool- 
cleiigh, read Class v. Colvleugh.

Vol. 111., vol. 48(18, 20th line from bottom. 
For 107. read 407.

Vol. HI., vol. 1872. For Wet hen v. 
Caverley. read Whet hen v. Caverley.

Vol. III., vol. 48 "7. For Whet hen v. Cal 
verley, rend Whethen v. Caverley.

Vol. III., col. 4878. For Stuart v. Bailor, 
rend Stuart <|. t. v. Ballon.

Vol. III., col. 4884. Oth line from top. 
For 221. road 220.

Vol. III., vol. 1802. For Cnskiti v. Colvin, 
rend Cn«kin v. Calvin.

Vol. III., col, 4001. For Fall v. Kenney, 
rend Falk v. Kenney.

Vol. III., col. 4005. For Sprung v. Aude, 
rend Sprung v. Anderson.

Vol. III., eoi. 4008. For Sprung v. Ando, 
read Sprung v. Andorson.

Vol. 111., col. 4021. lino 22 from top. 
For 20 Hr. 425. rend 21 Cr. 207.

Vol. III., col. 5017. 15th lino from top. 
For '* s c n n id 8 s r it 

Vol. Ill,, col. 50(11. 11th line from bottom. 
For V. C. 101 rond A C. 401

Vol. III., col. 5072. For Dowling v. Fast- 
wood. road Dowditig v. Fnstwood.

•Vol. 111., col. 5172. 21st line from 
bottom. For (100. rend 01)8,

Vol III., col 5201. line 12 from bottom 
I'or ( V V . wad V It.

Vol. 111., eol. 5274. For Mellish v Wil­
kies, read Mellish Wilkes.

Vol. III., col. 5275. For Benedict v.
Allen, read Benedict v. Van Allen.

Vol. 111., vol. 5280. For Kosher v. 
Holder, read Foster v. Holden.

Vol. III., col. 5252. For Class v. O’Cray, 
read Class \. U'Grndy._

Vol. III., col. 5257. For Bristowe v.
Patterson, read Bristowe v. Pattcuson.

Vol. III., eol. 52(11. For McKenzie v. 
McK ill ridge, read McKenzie v. Kilt ridge.

Vol. III., vol. 5271. For (iuggisberg v. 
Mutual Ins. Co., read (Iuggisberg v. Water­
loo Mutual Fire Ins. Co.

Vol. Ill,, vol. 5272. For Right v. Way, 
read Wright v. Way. _

Vol. |il., vol. 5277. For Frietseh v.
Wrinkler, read Frietseh v. Winkler.

V ol. 111., vol. 54 IK. For Regina v. Desal­
ler. read Regina v. Dessauer.

Vol. III., col. 5441. For Muller v. City 
of Hamilton, read Miller v. City of Hatnif-

Vol. HI., col. 5482. For Nellie v. Wilkes, 
read Nellis v. Wilkes.

Vol. III., col. 5515. 11th line from bottom. 
For Daily rend Day.

Vol. III., col. 5555. For Trade v. Phu-nix 
Ins. Co., read Trade v. Flnetiix Ins. Co.

Vol. 111.. col. 551 Hi. For Frettie v.
Lindner, rend Brittle \. Lindner.

Vol. 111., col. 5<» 12. tith line from
bottom. For 579. read 570.

Vol. III., vol. (>222. For Lawson v. Mc- 
Dcrmitt. read Lawson v. McDermott.

Vol. 11 !.. col. (1483. For t'oorty v. The 
George L. Caldwell, read Coolly v. The 
George L. Colwell.

Vol. III., eol. 0620, 19th line from
bottom. For 100, read 150; and for 104. 
read 204.

Vol. III., vol. (1807. For Lefeuntun v. 
Véronneatt. read Lefeiintoum v. Véronneau.

Vol. HI., col. list>2. For McMillan v. 
Sherry, read McMillan v. M< Sherry.

Vol. III., col. 0897. 8th line from top. 
For 428. rend 482.

Vol. III., col. 0970. For Doc d. Read v. 
Feterson. read Doe d. Read v. Paterson.

Vol. III., eol. 7027. 24th line from bottom. 
For 20. read 80.

Vol. IV.. vol. 7190. For Moody v. Fre- 
vost. read Mooney v. Frevost.

Vol. IV.. <ol. 7204. For McGillivrny v. 
Mnllin. read Mvt.dlivray v. Millin.

Vol. IV.. col, 7400. For Stede v. County 
of York, read Steele v. County of York.

Vol. IV.. col. 7404. 11th line from top. 
For 2 O It . read 12 O. R.

Vol. IV.. col. 7120. For Pexves v. Hall, 
read Flewes v. Hall.

e V ol. IV.. col. 7421. 20th line from top. 
For 20 Gr„ read 29 Gr. 25th line from 
top. same correction.

Vol. IV. col. 7424. For Regina ex ro|. 
Richmond v, Taggart, read Regina ex rel. 
Richmond v. Tegnrt.

Vol. IV.. col. 7441. For Regina v. Wood­
stock ami Durham Flank and Gravel Road 
Co, read Regina v. Woodstock and Dereham 
Flank and Gravel Road Co.

Vol. IV'.. col. 7 187. For Nellie v. Wilkes, 
read Nellis v. Wilkes.

Vol IV., col. 7711. For Carr v. Life 
Assurance Association, read Carr v. Fire 
Assurance Association.

Vol. IV.. col. 7729. For Re Golrick v. 
IlyaII. rend Re McGolrick v. Ryall.

Vol. IV., col. 7759. line 25 from bottom. 
For 2 It. & S.. read 1 H. A S.




