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Tue changes in civil procedure effected by 7he Judicature Act have
had the effect of practically abrogating many of the General Orders and
Rules of the former Courts of Law and Equity ; at the same time, a
great many of those Rules and Orders are still in operation under the

new system of practice inaugurated by that Act.
{

It thug becomes-of importance to the practitioner, to ascertain which

\

of the Ru\\zs and Ordgrs of the former Courts are still in force ; and the

object of ¢ iq\\l/ork, r«; to assist him in arriving at a conclusion on that
important questi;m. :

The first volume contains the Chancery Orders, which appear to be
still operative, and in the notes to these Orders will be found references
to a great number of Canadian and English cases bearing on their con-
struction, and illustrating the practice under them, together with
appropriate references to the changes made in the practice, since the
original promulgation of the Orders.

The second volume will contain the Rules of the Courts of Queen’s
Bench, Common Pleas, and Court of Appeal, together with the
additional Rules of the Supreme Court of Ontario, passed since 7%e
Judicature Act took effect.

Mr. Walter Barwick, a gentleman in extensive practice, has obligingly
read the prdof sheets of this volume as it passed through the press,
and has made some valuable suggestions, which 1 have gladly availed
myself of, and through his vigilance I have also been enabled to correct

some few errors which might otherwise have passed unobserved.




iv PREFACE.

The generous approval which my professional brethren have begtowed
on my former literary efforts, leads me to hope that this wo;k, on
which much labour has been expended during the past two years,
may be found to be of such practical value, as to merit, and receive

their approbation.

Osgoope HALL,

4th January, 1884,
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ADDENDA ET CORRIGENDA.

Page 7, line 15 from top, after 44 L. T. add ““N. 8.”
“ 7, *“ 6 from bottom, after 48 L. T. add ‘“N, S.”
26, 19 from top, after 46 L. T. add ““N. 8.”
27, 18 from bottom, ¢ 48 L. T. add ““N., S8.”
28, 5 “ 45L.T. add “N. 8.”
28, 23 o “ 1883, p. 145, add ““The Hope, 49 L. T. N. S,
158.”
1, for Eq. 30 read “ Eq. 20.”
9 from bottom, for Re Bosworth, Howard v. Caston, 45 L. T. 136,
read ‘* Re Bosworth, Howard v. Easton, 45 L, T. N. S. 136.”
2 from bottom, for Leggos’s read ‘‘ Leggo’s.”
3 *“ top, Davis v. Wickson, 18 C. L. J. 166, add *‘ but see Fisken
v. Chamberlain, 9 P. R. 283.”
15 from top, for 42 Viet., read ‘41 Viet.”
10 from bottom, for 1 Chy. Ch. C. 282, read ‘“1 Chy. Ch. R. 282.”
3 from top, for Rule C. C. read ‘‘ Rule S. C.”
14 from bottom, for 3id Junn read ‘‘ 3rd June.”
strike out 2nd side note from bottom, and add after McLennan v.
Heward, 9 Gr. 178 ‘“‘ and see Re Jones, Jones v. Searle, 49 L.
T.-N. 8. 91.”

The case of Sutton v. Sutton, cited on this page is now reported 22 Ch.
D. 511, and Fearnside v. Flint, also cited on this page is now
reported 22 Ch. D. 579. S

”»

line 7 from top, after Jones add *“ v,
‘1, after Skae v. Chapman, 21 Gr. 549, add *‘ Munsie v Lindsay, 19
C. L. J. 186 ; Plumb v. Steinhoff, 2 O. R. 614.”
13 from top, for Mill v. Mill vread ““Mill v. Hill.”
16 . for Kirby v. Kirby read “‘ Kerby v. Kerby.”
3 L after supra add ‘‘but see Union Bank v. Ingram, 16
Ch. D. 53.”
13 from bottom, for Thomson read *‘ Thompson.”
8 from top, after 479 add ‘‘ Re Batt, Wright ¥. White, @ P. R.447.”
5 .4 after 3 App. R. 309, add ‘“ Re Ross, 29 Gr. 385. Re
Murray, 29 Gr. 443.”
at the end of 5th paragraph from top, after /5. add *‘and see
Darling v. Darling, 19 C. L. J. 329.”
5 from top, after R. 8. 0. ¢. 107, 8. 34, add *‘ see now 46 Vict. c. 9,
s 1(0.)”

U.W. 0. LAW




XXX1V ADDENDA ET CORRIGENDA.,

Page 120. In 4th paragraph, after Re Metcalfe, W. N. (79) 166, add *‘ Cotton v.
Vangittart, 9 U. C. L. J. N. 8. 312.”
124, bottom line, for ‘‘for beeoming " read ‘‘ becoming.”
125, 2nd side note, for ‘‘ Party seeking to discharge ” read ‘‘ Party seeking

’

to surcharge.’

137, line 18 from bottom, for 2 C. L. T. 83, read ‘2 C. L. T. 88.”

138, line 19 from top, after 3 Chy. Ch. R. 412, add “ but see McArthur v,
Prettie, 29 Gr. 500.”

145. The case of Sear v. Webb, cited on this page, is now reported as, Seear
v. Webb, 49 L. T. N. S. 94, 481, add after this case ‘‘but see
Re Rosier, Jones v. Bartholomew, 49 L. T. N. S. 442.”

151, line 10 from bottom, after 34 Beav. 175, add ‘“and see R. S. O. c. 46, s
51.” '

152, ““ 18 from bottom, for Milts v. Northern Railway of Buenos Ayres,
read “ Mills” v. Northern Railway, dc.

156, Ord. 281, 3rd line, for ‘‘so consider ” read ‘‘to consider.”

157, line 15 from top, after words *‘ constituted receiver ” add “ as against
third parties.”

158, ‘“ 15 from top, after See post Ord. 588, add *‘a Receiver and his sure-
ties are liable for all moneys which he may have received,
whether before, or after, perfecting his security: Smart v.
Flood, 49 L. T. N. S. 467.”

159, ¢ 7 from top, after *‘ Supreme Court ” add *‘ under.”

160, “ 9 ¢ after Thomas v. Cross, 2 Dr. & 8. 422, add *‘ where
a trust fund is being administered by the Court, notice to the
trustee of an incumbrance, will not give the incumbrancer

’

priority over a prior incumbrancer who has not given notice,
but who *has obtained a stop order. Pinnock v Bailey, 48 L.
T. N. 8. 811.”
“ ¢ from bottom, for 2 C. L. T. 83, read “ 2 C. L. T. 88.”
at the end of 3rd paragraph after Keim v. Yeagley, 6 P. R. 60, add
““ and see Hdwards v. Pearson, 3 C. L. T. 504.” ;
175, line 10 from bottom, for 2 C. L. T. 83 read ‘2 C, L. T. 83.”
189, 1In note to Ord. 373 for Ord. 926 read *‘ Ord. 626.”
194, line 18 from bottom, after R. S. O. c. 174, s. 465, ss. 2, add *‘(now 46
Vict. c. 18, s. 495).”
196, at the end of first paragraph add ‘‘but see Boswell v. Coaks, 23 Ch.
D. 302; 48 L. T. N. S. 929.
199, at the end of the second paragraph of the note to Ord. 387, after Beaty
v. Radenhurst, 3 Chy. Ch. R. 344 add ‘‘ Rodgers v. Rodgers, 13
Gr. 143.”
200, at the end of first paragraph add ‘49 L. T. N, S. 29.”
202, line 5 from bottom, after 26 Gr. 74, add *‘ Collins v. Stinson, 48 L. T.
N. S. 828.”
206, ‘‘ 16 from top, after 43 L. T. N. 8. 111, add “Swmith v. Land and
House Property Corporation, 49 L. T. N. 8. 532.”

Page 207, line

““

““

215, lines

‘223, line

o 0om ““

ey

‘¢ 233, last
238,

‘¢ 248,
‘¢ 248,

line 1
‘" ]

371,

373, at the



ADDENDA ET CCORRIGENDA. XXXV

““Cotton v. 207, line 18 from top, after Horner v. Williams, Jo. & Ca. 274, add *“ Re
Perriam, Perriam, Perriam, 76 1. T. 149.”
215, lines 13 :nd 14 from top for 7 Gr. 42 read ** 7 Gr. 142.”
ty seeking 223, line 10 from bottom, after Rumohr v. Marz, 19 C. L. J. 10, add * but
see Webster v. Leys, 3 C. L. T. 504.”
227, *“ 17 from bottom, after Sutton add *“22 Ch. D. 511.”
cArthur v, 233, last line of note to Ord. 431, add at beginning of the line the word
‘“with.”

d as, Seear ¢ 238, line 12 from top, after 12 Gr. 429 add “ Faulds v. Ilrltb'/u r, 20. R 405.”
) ““but see “ 248, “ 20 L after 301 add ““ Mclntyre v. Thompson, 19 C. L. J. 393.”
L7 248, 4 from bottom, after 19 C. L. J, 54, add “3 0. R. 210.”

0. c. 46, s 250, 1, for Carrol read ** Carroll.”

11 from bottom, for stiputated read ‘‘stipulated.’’
ws Ayres, “ 262, 15 from top, after Sutton v. Sutton, add * 22 Ch. D. 511.”
16  “  after Fearnside v. Flint, add “22 Ch. D, 579.”
11 from bottom, after 46 L. T. N. S. 321, add *“ Fletcher v. Ro:lden,
" as against 1 O. R. 155.”
4 3 from bottom, after 2 O, R, 89, add ‘‘this case was reversed in
d his sure- : appeal : see 19 C. L.V. 348, but its reversal does not appear
e received, to affect the proposition in support of which it is cited.”
Smart v. ¢ 259, ¢ 11 from top, for ““one day is given ” read *‘one day may be given.”
264, ‘“ 7 from bottom, after Seton, 1044 add *‘or a sale may be ordered,
Baxrtlett v. Rees, 12 L. R. Eq. 396.”
ld ““ where 272, last line of third paragraph, after Letts v. Hutchins, 13 L. R. Eq. 176,
stice to the add ‘““not even though notice of payment had been given

mmbrancer before action : Re Alcock, Prescott v. Phipps, 49 L. T. N. S,
ven notice, 240.”
iiley, 48 L. ¢ 277, line 12 from top, before 242 add “L. J.”

‘17 from bottom, after 10 L. R. add ‘‘ Eq.”
“6 . for 45 L. T. N. S. 404 read “ 45 L. T. N. N, 464.”
R. 60, add 12 from top, after Meyers v. Meyers, 20 Gr. 185, add ** Willis v.
Willis, 20 Gr. 396 ; Re Ross, 29 Gr. 385.”
‘“ 15from bottom, after 50 L. J. Chy. 317 add ‘‘and see Killins v+
Killins, 29 Gr. 472.”

U W0 LAW

*“(now 46 ‘6 from bottom after 48 L. T. N. S. 476 add ** McEwan v. Crombie,
49 L. T. N. S, 499.
18, 23 Ch alt ““ 5 from top, for Re Arnott, Chatterton v. Arnott, read *‘ Re Arnott

Chatterton v. Chatterton.”

fter Beaty . at the end of third paragraph add ‘ The seven days’ notice required by

Rodgers, 13 this Order are to be computed exclusive of the first, and inclusive
of the last, day : Rule S. C. 456, Webster v. Leys, 3 C. L.
504.”

n, 48 L. T.

Land and
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CONSOLIDATED

GENERAL ORDERS
COURT OF CHANCERY,

23rp JUNE, 1868.

PRELIMINARY.

The Judges of the Court of Chancery for Upper
Canada, do hereby, in pursuance and execution of all

powers and authorities enabling them in that behalf,

order and direct in manner following :—

1. From and after the first day of July, 18€8, all the
General Orders of this Court which have been at any
time heretofore made, shall be abrogated ; and in lieu

All former. Or-
ders abrogated.

thereof, the Orders hereinafter ‘expressed shall consti- _

tute the General Orders of the Court.

The 12th section of 7%he Judicature Act provides that the jurisdic-
tion of the High Court of Justice, and Court of Appeal, shall be
esercised, so far as regards procedure and practice, in the mannér
provided by 7'he Judicature Act, or by such Rules as may be made
pursuant thereto ; ‘“and where no special provision is contained in
this Act, or in any such Rules or Orders of Court with reference
thereto, it shall be exercised, as nearly as may be, in the same manner
a3 the same might have been exercised by the respective Courts if
this Act had not been passed :” and the 52nd section is as follows :
“Save as by this Act, or by any Rules of Court, may be other-
wise provided, all forms and methods (as nearly as may be) of proce-
dure which, at the commencement of this Act, were in force in any
of the Courts whose jurisdiction is by this Act vested in the said
High Court under or by virtue of any law, general order, or rule
Whatsoever, and which are not inconsistent with this Act, or with
any Rules of Court—may continue to be used and practised in the said

Orders, how far
in force under
Judicature Act




CHANCERY ORDERS 2—3.

High Court of Justice, in such and the like cases, and for such and
the like purposes, as those to which they would have been applicable
in the respective Courts of which the jurisdiction is so vested, if
this Act had not passed.”

And at the heading of the Rules of the Supreme Court appended,
to The Judicature Act isthe following : ** Note.—Where no other pro-
vision is made by the Act, or these Rules, the present progedure and
practice remain in force.”

It is, therefore, subject to these provisions that any Orders of the
Court of Chancery now continue in force. In judging as to the extent
of their operation, it will be necessary to consider the scope of each
Order. Some will be found applicable to all the Divisions of the
High Court, others again will be found to apply exclusively to the
Chancery Division. Where it is found that Orders in Chancery and
Common Law Rules, which are not affected by 7he Judicature Act,
conflict, it might be supposed that it ‘was the intention of 7%e Judi

. cature Act that the former should govern the practice in the Chan-
S,R;‘;(‘hj.):d:;;”, cery Division, and the latter the practice in the other Divisions. But
;‘"‘){;'tvl“;,fl-hli’“_ it will be seen that the words of section 52 are, ‘‘ may continue to be
sions. used and practised in the said High Court of Justice,” which seems

to exclude the idea that one practice is to be limited to one part of
the Court, and another, to the rest of it. In Newbiggen-by-the Se
Gas Co. v. Armstrong, 13 Chy. D. 310, it was held that where.this
conflict existed, that practice is to prevail in all the Divisions of the
High Court, which the Court may consider most convenient. And
until this question of convenience is judicially determined, it would
seem that the suitor in any Division may adopt whichever of the two
conflicting practices he may think best.

Orders having a merely local application are those regulating the
duties of particular officers, or the sittings of, or order of business
in, the Court ; but most of the other Orders which are still in force
would now seem to have a general application to all the Divisions
of the High Court. ’

Abrogation not 9 The abrogation hereinbefore made shall not affect
to affect practice b

grusage, prevail- any practice of the Court or any practice or usage of,
consistent with iy or connected with, any of the offices of the Court, or
the officers thereof, which originated in, or was sanc-
tioned by, any of the Orders hereby abrogated, except
so far as the same may be inconsistent with anything
hereinafter contained. (Eng. Con. Ord. Prelim. 7.5.

SIgMA o 8. Where any of the Orders hereby abrogated, were
oo ned intended to abolish any office, writ, practice, matter,
thereby.
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CHANCERY ORDERS 4—6.

r such and " ¢ .
\pplicabl fee, or thing, such abrogation shall not have the effect

H sable ~

) vested, il of reviving the same. (Eng. Con. Ord. Prelim. r. 6.)
Construction of
Orders,

4. Every Order or part of an Order hereinafter con-
appended, : b = : o ome ,
) other pro- tained which is a repetition, without variation, of an

¢edure and Order or part of an Order hereby abrogated, shall

receive the same construction as was put on the abro-
lers of the
the extent .
pe of each not as a new Order, but in the same manner, whether

gated Order, or part of an Order, and shall operate,

ons of the as to the time of operation or otherwise, as the abro-
\'(‘.ly to the

gated Order or part of an Order would have operated
ancery and ¢

s foaa Aot if this consolidation had not been effected. (Eng. Con.
C( € 4 . .
t The Jud: Ord. Prelim. r. 7.)

s Chan- ‘ 1 A :
! t,l'” ]'];“ 8. Every Order, or part of an Order, hereinafter con-
isions. But :

iR TR tained, which is a repetition, with variations, of an
hich seems Order, or part of an Order, hereby abrogated, shall re-
one partof B ceive the same construction as was put on the abro-
-by-the Sea

. Y gated Order, or part of an Order, and shall operate not

where. this ;
ions of the [ 2 & new Order, but in the same manner, whether as

ient., And 8 to the time of operation, or otherwise, as such abro-
d, it would

gated Order or part of an Order would have operated if
of the two

this consolidation had not been effected, except so far
ulating the [l 88 such variation indicates a contrary intention. And

of business where the variation is of such a character as to be
till in foree

- reasonably attributable, not to a variation of intention
e Divisions % ’

but simply to a design to harmonize the style or

language of the several Orders hereinafter incorporated,
10t affect B such variation \shall not be deemed to indicate any such
S o . : :
usage of contrary intention. (Eng. Con. Ord. Prelim. r. 8.)
Court, or
; 6. The following writs, pleadings, and proceedings Certain proceed:
vas sanc- ; © o=y S " jngs abolished.
are abolished :—
d, except
. N
anything Subpcenas to appear and answer ;
lim. 7.5, Subpcenas to rejoin ;

Attachments with proclamations ;
ted, were Y N . E
i Commissions of rebellion ;
g, matter, : o
; Bills of revivor ;



Interpretation
of words.

L

CHANCERY ORDER 7.

Original bills in the nature of ‘bills of revivor ;

Supplemental bills ;

Original bills in the nature of supplemental bills;

Bills of revivor and supplement ;

Bills in the nature of bills of review ;

Bills to impeach decrees on the groand of fraud ;

Bills to suspend the operation of decrees;

Bills to carry decrees into operation ;

Pleas ;

Appearance either by the defendant, or by the
plaintiff on his behalf ;

Exceptions to bills, answers, or other proceedings
for scandal or impertinence ;

Rules to produce witnesses ;

Rules to pass publication ;

Orders nisi ;

Applications to be examined pro interesse swo;

Setting down a cause on an objection for want of
parties merely.

It shall not be necessary, in order to enforce any
order or decree to obtain any order for, or sue out a
warrgnt to, the Sergeant-at-arms.

7. In these Orders, and in all Orders to be passed
hereafter, the following words shall have the meanings
hereby assigned to them, besides their ordinary mean-
ings, unless there is something in the subject or context
repugnant to such construction, viz:

1. Words importing the singular number include
the plural number ; and words importing the
plural number include the singular number.

Words importing the masculine gender include

females.
The word “person” or “party” includes a body
politic or corporate.
The word “bill *includes information.
. The word “plaintiff ” includes informant.

The
The
spe
The
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CHANCERY ORDER 8.

7or ; . : 3 i
The word “affidavit” includes affirmation.
al bills : . The word “legacy” includes an annuity and a
L a3y oo .
specific, as well as a pecuniary, legacy.
The word “legatee” includes a person interested
o
. in a legacy.
fraud ; A ) .
[he expression “residuary legatee” includes a
person interested in the residue.
The word “ order” includes decree and decretal
order.
by the e .
The word “ Master ” includes Accountant, and
Local Master.

reedings . .
The word “ month ” means calendar month.

II. OFFICERS OF TAE COURT.
REGISTRAR.

o : 8. All orders made in open Court, or to be issued on Orders to be
LO, : : i : drawn and set-
want of precipe for foreclosure, sale, or redemption, or for a sale tiedby Registrar.

instead of foreclosure on the application of an incum-

rce any brancer, are to be drawn up, settled, and passed by the
e out a Registrar.

This Order formerly applied to all decrees and orders (see onte, Settling minutes
ot | Ord. 7) made in Chanéery, in open Court, and also to all decrees and

2 passel R - . >
I decretal orders, issued by the Registrar on precipe. Decrees are now

leanings called Judgments, and are governed by the Rules of the Supreme

y mean- Court. Under those Rules the officer entering the judgment is to
context see that it is in proper form ; and in special cases the Judge pro-

nouncing the judgment may direct its terms to be settled by one of
the Judgment Clerks. See Rule 8. (., 416 ; Breckenridge v. Ontario
include L. & D. Co., 19 C. L. J. 140. ,
ting the Whenever a judgment is referred to one of/the Judgment Clerks to
settle, the practice laid down by this apd the next four Orders will
be followed. And in this note the word “ Registrar” must be
understood to include Judgment Clerk.
When a judgment is pronounced, or an order made, by the Court,
y a body anote is taken by the Registrar or other officer attending the Court
: for the purpose, and a similar note is indorsed by counsel on the
briefs ; and from these notes the draft or minute of the judgment,
or order, is prepared.

aber.
include

When the judgment is pronounced on circuit, and it is referred to
the Judgment Clerk to settle the terms thereof, the officer attending
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the trial should forward to the Judgment Clerk a return showing
the date, and place, of the trial, the parties who appeared by counsel,
or in person, a short note of the nature of the evidence (if any)
adduced, and of gny consents given, and of the judgment pro.
nounced. —(See Holmested’s Manual Pr., pp. 22, 23.)

The party desiring to enter the judgment, or issue an order, usually
in practice prepares a draft, and attends the Registrar for an appoint-
ment to settle it. The Registrar will, however," if required, himself
prepare the draft of any order, and when it is ready will issue the
appointment to settle it, if he shall deem one necessary. (See post
Ord. 12.)

On the return of the appointment, the parties notified are to
attend and make any objections they may have to the draft, which
are disposed of by the Registrar, who then marks the draft settled,

Appointment to
settle.

and adds his initials.
ment, or order, is then engrossed, and having been compared with
the draft and passed, it is then signed or marked by the Registrar
for entry.

Where the Registrar thinks it necessary he may give an appoint-

The minutes having been settled, the judg

Appointment to

PO, ment to pass; e. 7., when any blanks have been left in the draft;
or the terms of the order, or judgment, are complicated, and there
is any danger of error in transcribing the draft, &c., &c.  The
passing of the judgment, or order, is merely the act of comparing

the engrossment with the draft and seeing that it agrees with it,
and signing and marking it for entry.
Registrar may The Registrar in drawing up, or settling any order, may introduce
makealterations. o0}y alterations as from his experience he believes the Court will
sanction ; and these alterations are binding on the parties. See
Davenport v. Stafford, 8 Beav, 503 ; Hargrave v. Hargrave, 3 M. &
(. 348 ; Seton 1546.

‘Where questions of difficulty arise, the Registrar may require the
matter to be mentioned to the Court.

Motion to vary minutes.—After the draft or minutes have been
settled by the Registrar, but not before, any party dissatisfied may
move to vary the minutes ; and the Registrar should be previously
informed of the application : Prince v. Howard, 14 Beav. 208 ; Hood
v. Cooper, 26 Beav. 373 ; Tennant v. Trenchard, 4 L. R. Chy. 537,
545 ; British Dynamite Co. v. Krebs, 25 W. R. 846 ; and such appli-
cation may be made at any time before the judgment, or order, is
passed and entered ; 1 Turn. and Ven. 319; Danl. Pr. 875; Seton
1546. The notice of motion should be served on all parties inter-
ested, and state the alteration desired.

The Court may refuse to permit any question to be argued ona
motion to vary the minutes, except what was the actual order made,
unless both parties consent to an addition being made, or when it
cannot be ascertained what order was pronounced ; in which cases

Varying minutes
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Court has how
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Any variatio
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n showing the Court may allow the case to be re-argued. (See Seton 1546.) The
yy counsel, Court has however, on a motion to vary minutes, varied the decree :
e (if any) Johnson v. School Trustees, 26 Gr. 204.
yment pro- Any variation made by the Court is embodied in the draft, and Costs of motion,

except where the costs of the motion are drdered to be paid, no
ler, usually further order need be drawn np by any party.
\n appoint- If there is fair ground for the application, and there has been no
sd, himself improper opposition, the costs are usually made costs in the cause,
11 issue the and the judgment, or order, may be post dated so as to include the

(See post costs of the day. (See Seton 1546.)
Where, after judgment was pronounced, a mistake was discovered

ied are to in the statement of claim, on a subsequent application to amend
raft, which the statement of claim, the judgment was directed to be post dated

aft settled, as of a day subsequent to the amendment : Winkley v. Winkley, 44
, the judg- L T. 572.
pared with Under the former practice, if the suit abated after decree pro- Abatement.

e Registrar nounced, or between hearing and 1 gment, the decree might be
passed and entered notwithstanding the abatement of the suit.
m appoint- Seton 1547 : Beamish v. Pomeroy, ¥ Chy. Ch. R. 32.
the draft; Under Order 456, an incumbrancer made a party in the Master’s Judgment for
and there office in a foreclosure suit, entitled to, and desiring, a sale of the ;“l‘ 'l"." by -
m ’ 3 - g . = i oreclosure,
&e. T'he mortgaged premises, might on paying into Court $80, and applying to
: gag g paying h ying
comparing the Registrar before the Master’s report was settled, obtain an order

ses with it, on preecipe for a sale in lien of a foreclosure. Under the new
procedure such orders are still made. (See Ord. 456 post.)
7 introduce

Gourt wil 9. After an order is passed and signed by the Regis- Entry of Orders.
ties. See 8 trar, the same is to be entered by the Entering Clerk

v, 3 M.& B and issued by the Registrar to the party entitled

: thereto.
require the

This Order in terms applied to all orders and decrees which are

3 have been passed and signed by the Registrar. See, however, Ord. 195, which
isfied may provides that no order (except decrees, decretal orders, or final
previously orders, for foreclosure, or sale), obtained ex parte and not being of a
208 ; Hood special nature, is to be entered, unless the entry thereof shall be

. Chy. 537, directed by the Court or a Judge.

such appli Before an order requiring entry can be enforced by attachment for
i order, is disobedience, it must be entered, and such entry should have been
375 ; Seton made before the expiry of the time limited by the order for doing
rties inter the act thereby ordered to be done : Ballard v. Tomlinson, 48 L. T.

515.

wgued on a Proceedings under a judgment, or order, requiring entry before
irder made, it has been entered are irregular and voidable : T'olson v. Jervis, 8
or when it Beav. 366 ; Drummond v. Anderson, 3 Gr. 150. Although in-the
rhich cases case of injunctions and restraining orders, parties are bound by notice
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of the restraining order, however received, from the time when it

is prononnced : Seton, 174.
Time for entry. By English Gen. Ord. of 4th December, 1691, all orders pronounced
in Michaelmas or Hilary Terms, or the vacations following, were to be
entered before the first day of the ensuing Michaelmas Term ; and
all orders pronounced in Easter or Trinity Terms, or the following
vacations, were to be entered before the first day of the ensuing
Term. This order is considered to be still in force in England. (See
Seton 1547.) Whether it is binding here seems doubtful. (See, how-
ever, R. S. 0. c. 40,8.34; J. A.8.18.)

Orders may be made to enter judgments, or orders nunc pro tunc:
Donne v. Lewis, 11 Ves. 601 ; Lawrencev. Richmond, 1 J, & W,
241. See, however, Drummond v. Anderst, 3 Gr. 150.

After a judgment, or order, has been passed and entered, it can,

Entry nunc pro
tune

Varying judg-

ment.,
as a general rule, only be varied on appeal or rehearing, except in
cases of clerical mistakes, or errors, arising from any accidental
slip or omission, which may be corrected on motion without appeal.
Rule 8.C.,338. See Pepperv. Pepper, W. N. 1868, 104 ; Re Robinson
W. N. 1873, 28 ; Andrews v. Bohannon, W. N. 1869, 80; 7eil v,
Barlow, 3 D. J. & S. 426 ; Mason v. Seney, 2 Chy. Ch. R. 30;
Moffatt v. Hyde, 6 U. C. L. J. 94 ; Simmers v. Erb, 21 Gr. 289 ; or
where the judgment has been obtained by defanlt: see Kline v.
Kline, 3 Chy. Ch. R. 79; or on precipe: Nelles v. Vandyke, 17
Gr. 14, in which cases also they may be corrected, or varied on
motion.

Time for be-

speaking orders,  10. Every order is to be bespoken, and the briefs

and ether documents required for preparing the same
are to be left with the Registrar, within seven days
after the order is pronounced or finally disposed of by
the Court. (1st April, 1867; Ord. 5.) (&ng. Con.
Ord. 1,r. 21))

A party not producing his ‘briefs when required, was ordered to
do so within a limited time, and in default the order was to be
drawn up without them ; Yeatman v. Read, 14 W, R. 123

A solicitor who has been discharged by his client before the pass-
ing and entry of an order, will not be allowed to withhold papers on
which he claims to hold a lien, 8o as to prevent the drawing up or
entry of the order : Simmonds v. G. H. Ry. Co., 3 L. R. Chy. 797;
Clifford vi Turrill, 2 D, &. S. 1.

11. In case an order is not bespoken, or the briefs
——.and other documents are not left, within the time pre-

scribed by Order 10, the order is not “to be drawn up

without le:
(Chambers,
Ord. 1, 7. 2
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elapsed, effect
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me when it without leave being obtained on an application in
Chambers.  (Ist April, 1867 ; Ord. 6.) . (Eng. Con.
Ord. 1, 7. 3:?,)

pronounced

1, were to be

Term ; and In practice this Order has not been very strictly followed. The
1e following time allowed by Ord. 10 is somewhat short, especially when the

the ensuing judgment or order is pronounced on circuit. But where any party

dand. (See objects to the order being drawn up after the time prescribed has
(See, how- elapsed, effect must be given to the Order.

After the lapse of four years, notice of the application to issue
i pro tunc the order was required to be given to all parties : Re Forrester,
1J. & W, Messnier v. Forrester, 1 Chy. Ch. R. 29.

12. No notice to settle minutes, or pass an order, is Notice to_settle

red, it can, or pass, not to

, except in to be given unless by direction of the Registrar. (6th Ju gven snoox
accidental Feb. 1865 ; Ord. 23) Registrar.

yut appeal.
Re Robinson
30 3 Teil v,
h., R. 30;
ir. 289 ; or
e Kline v.
'anlI!/kl', 17
+ varied on

The Registrar may dispense with notice of settling or passing if
he think fit ; but except where the order is simple, notice is usually
required to be given ; the minutes must be first prepared, and left
with the Registrar, and an appointment obtained from him. (See
Ord. 596, and Ord. 8, ante.)

An appointment served one day for the next is sufficient : Re
Christmas, 19 Beav. 519,

According to the former practice in Chancery, when the decree
was passed by the Registrar it was necessary, in the next place,
e briefs to enter it in the books in the Registrar’s office ; passing and
he same entering the decree were essentially requisite to its perfect com-

5 pletion, and necessarily antecedent to any subsequent proceedings
]N‘il‘lg had thereon.  See Ord. 9, ante.  Where the decree had been
ed of l)y drawn up and not entered, orders allowing the entry to be made
ng. Con. nune pro tune, even after a considerable lapse of time, have been
; granted : Lawrence v. Richmond, 1 J. & W. 241 ; Donne v. Lewis,
11 Ves. 601. But where the decree had not been drawn up, and
ordered to the defendant would be prejudiced, the order was refused :. Drum-
was to be mond v. Anderson, 3 Gr. 150,
i e pase 13. Where a notice is given to settle minutes, or to Procedure where
papers on JDass an order, and the party served attends theroun,ﬁgmilﬁm ’
wing up ot Bbut the party giving the notice does not attend, or is
Chy. 797;

ren days

not prepared to proceed, the Registrar may proceed ex
parte to settle the minutes, or pass the order, or niay
he briefs Win his discretion order the party giving the notice to
ime pre- Wnay to the other the costs of his attendance; or if a
rawn up ggparty served asks for delay, the Registrar may grant
2
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the delay on such terms as he thinks reasonable as to . The «
payment of costs or otherwise. (6th Feb., 1865 ; Ord, to

23.) (£ng. Con. Ord. 1, 7. 38.) un

This Order is now in force as qualified by Ord. 596 post, which . The «

requires an appointment to be given by the Registrar' for settling the

minutes, and such appointment is not to be issued until the minutes nec

are prepared and left with the Registrar. P

repi

Ord. 14-16. . Orders 14-16 conferred upon the Accountant the powers of the }

Master in Ordinary. They were rescinded by Ord. 559, and sub- p“)_

sequently revived by Ord. 598, they are now obsolete. an

Orders 17-22 related to the duties of the Judge’s Secretary, and 5. Tran

were rescinded by Ord. 559. . Entei

con

CLERK OF RECORDS AND WRITS. By Order 35 «

Olerk of Records 93, The Clerk of Records and Writs is to perform sod suthorities i

and Writs, duties 3 § office, as belong
ot. the duties heretofore performed by the Registrar and standing this Or

his Clerks in relation to_the several matters herein- | sively by the CI

after mentioned, that is to say : : no matter wher
Toronto, either

hearing of caus
reports, depositions, affidavits, and other i entered with the

1. Receiving, filing, and custody of, pleadings,

papers and proceedings, and making, entries i commissions to
= the inrollment o
for the delivery |
2. Amending bills. discharged by t

thereof in the proper books.

3. Entering consents, and notes pro confesso. any of the Depu

4. Setting down causes, ol yhing
5 trars, of the Higl

4 \aré: 3 . odilnog
5. Certifying proceedings. the former Depu
6. Examining and authenticating office copies of @ (14use 2, autt

pleadings and other proceedings. s to causes pen

7. Preparing and issuing writs, commissions, and the Clerk of Rec
of the Crown, ax

; 3 i . i dure, the proper
8. Preparing certificates for registration, procuring [ o filed in, their

the Registrar’s signature thereto, and issuing l8 Clause 3 as f:
the same. clause 11, excep

orders of course.

: . ey came in force, ar
9. Attending on the opening of commissions. !

10. Attending with records and exhibits on the Orders of cou
sccording to the

Judges of the Court, or elsewhere. sctual motion thi
11. Inrollment of decreeg or orders. 1. Orders for s

v




CHANCERY ORDER 23.

ble as to . The care and custody of all documents ordered
8G5 ; Ord, to be deposited for safe keeping, or produced

under any order of Court.

post, which . The care and custody of the books kept under
for settling the Act for Quieting Titles, and making the

the minutes necessary entries therein.

Preparing certificates of the filing of petitions,
ywers of the . . .
procuring the Registrar’s signature thereto,

39, and sub- . S
and issuing the same.

D Transmitting petitions to the proper Referee.

cretary, and . ° I ) L o

Entering and issuing certificates of title and
conveyances, granted under the Act.

By Order 35 every Deputy Registrar was given all such powers pPowers of Dep.
and authorities in relation to suits in which the bill was filed in his Registrars.
office, as belongs to the Clerk of Records and Writs. Notwith-
standing this Order, however, certain duties were discharggd exclu-

's herein- | sively by the Clerk 'of Records and Writs in reference to all suits,
no matter where the bill was filed ; e. g., All causes to be heard in
Toronto, either at the sittings for exathination of witnesses and
hearing of causes, or at the weekly sittings of the Court, were
vd  other entered with the Clerk of Records and Writs. So also the issue of
o entries [ commissions to take evidence, and attending the opening thereof,
= the inrollment of decrees and orders, the issuing of orders of course
for the delivery and taxation of solicitors’ bills of costs, were duties
discharged by the Clerk of Records and Writs alone, and not by
©380. any of the Deputy Registrars.
By Rule 8. C., 417 the Deputy Clerks of the Crown, and Local Regis- Deputy Clerks of
trars, of the High Court of Justice have now the powers and duties of l[fm o

ocal Registrars,
the former Deputy Registrars in Chancery. powers of,

) perform
strar and

:‘»]t'.’ldillj_’*.

copies of Clause 2, authorizing amending of bills, is now obsolete, except
s to causes pending when 7he Judicature Act came in force ; but
sions, and the Clerk of Records and Writs, Deputy Registrars, Deputy Clerks
of the Crown, and Local Registrars are now, under the new proce-
4 dure, the proper officers to amend writs and pleadings issued from,
procuring R orfiled in, their offices.
id issuing Clause 3 as far as it relates to entering notes pro confesso, and
clause 11, except as to causes pending when 7The Judicature Act

; came in force, are now obsolete..
1ons.

Orders of course, referred to in clause 7, are those orders which Ord.rs of course.
according to the practice of the Court may be obtained without an
actual motion therefor. The most common orders of this kind are ;

1. Orders for security for costs, where the writ or other proceeding

s on the



Solicitors’ and
agents’ book.

CHANCERY ORDER 24.

by which an action is commenced discloses on its face, that the
plaintiff or person asking any relief, (see J. A. 8. 91)is resident out
of the jurisdiction. Rule S. C. @31, Holmested’s Manual Pr, 222

2. Orders to produce, under Rules S. C. 222, 513.

3. Orders for the appointment of guardians to infants when neces
sary. See Holmested’s Manual Pr, 55 ; Ord. 610 ; Rule S. C. 36,

4. Orders to continue proceedings where the death or marriage of
parties, or the transmission of interest pendente lite, renders it
necessary for other persons to be made parties to the action.

&. Orders for sheriffs to return writs.

6. Orders for leave to plaintiff, or defendant, to change his solicitor,
or solicitor and agent,—or to prosecute, or defend, in person, instead
of by a.solicitor,—or to enable one of several plaintiffs to appoint a
solicitor for the purpose of making an application separate from his
c¢-plaintiff, —or to enable a solicitor of a plaintiff, or defendant, to
change his agent.

7. Orders for the delivery and taxation, or for taxation alone, of

solicitors’ bills of costs, on the application of a client. Orders for deliv-
ery and taxation are still issuable in the Chancery Division, by the
Clerk of Records and Writs. But Deputy Registrars, Deputy Clerks of
the Crown, and Local Registrars, have now power to issue orders of
course on preecipe fortaxation of bills of costs already delivered, on
the application of the client within a month from the delivery there:
of, or on the application of the solicitor. at any time after such
month. See Rule S. C. 444, Holmested’s Manual Pr. 185, 186
Although orders of course for delivery and taxation, are issnable
by the Clerk of Records and Writs,—under Rule S. C. 444, orden
of course for taxation alone, are to be issued by the Registrar.

For other orders issuable as of course, see Daniel’s Pr., 5th ed,
2002-2012.

All orders of course are to be drawn up on pracipe. See Ord. 25.

Certificates of officers as to proceedings in their offices are con-
clusive ; and affidavits cannot be read to contradict them : Beavan
v. Burgess, 10 Jur. 63 ; Foley v. Griffith, 2 Moll. 318.

24. The Clerk of Records and Writs is to keep in
his office a book” to be called “The Solicitors’ and
Agents’ Book,” in which each solicitor residing else-
where than in the City of Toronto is to specify the
name of an agent being a solicitor of this Court, and
having an office in the City of Toronto, upon whom
pleadings, writs, notices, orders, appointments, war-
rants, and other documents and communications may

(3rd June, 1853; Ord. 42, s. 1.)

be served.

See post Ord,
Order.

25. All ord
Clerk of Rec:
1853 ; Ord. 4

The order is nc
Writs but is also

The allegation
issued must be
otherwise the or
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29. The Cle
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See Ord. 632, w
natters are to be f
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CHANCERY ORDERS 25—30.

See post Ord. 42, as to consequences of not complying with this
y, that the Order.
“T“},Cnt‘:;uf 25. All orders of course are to be drawn up by the Orders of eourse
p 07 » draw
[y (lerk of Records and Writs upon precipe. (3rd J 11110,1;;11'017"’-
‘hen neces 1853 : Ord. 4‘3, S. 9)
S. C. 36. The order is not only to be drawn up by the Clerk of Records and
marriage of 8 Writs but is also to be issued by him. See Ord. 595.
renders it The allegations in the precipe upon which an order of course is
mn, isued must be true, and no material facts must be suppressed ;
otherwise the order may be set aside, although on the wmerits it
1i8 solicitor, might have been properly issued : Danl Pr., 5th ed., 1436 ; Brignall
on, instead v. Whitehead, 30 Beav. 229 ; 8 Jur. N.S. 183 ; and see Re Howland,
) appoint a 4 Chy. Ch. R. 6.
e from his In De Feuchtres v." Dawes, 11 Beav. 46, it was said by Lord Lang-
fendant, to | dale that Lord Cottenham established the rule that when an ex
parte injunction is obtained on a suppression of material facts, it
n alone, of | will be dissolved on that ground alone, although it might appear on
s for deliv- | the application to dissolve that there were ample merits to sustain
ion, by the | it, and this rule, it would seem, is applicable to all orders of course :
iy Clerksof W Richards v. Scarborough, 17 Beav. 83.
e orders of AR E )
ivered, n | 26. On Thursday in each week the Clerk of Records Cause list.
rery there fland Writs is to make out and transmit to the Regis-
after such M trar g list of all causes and matters set down for hear-
185, 15. Moo during the ensuing week.
re issnable o S o
44, orders The list of causes here referred to is posted up at Osgoode Hall,
trar. outside the Court Room, and the cases are taken by the Court in the
s, bth ed.,, j order in which they appear upon the list.

Orders 27-28 ; required the Clerk of Records and Writs to pay Ord, 27-28.
into Court, the fees received by him on account of ‘‘ The Suitors’ Fee
Fund,” these fees were afterwards abolished by 41 Vict., c. 8, 5. 5
(0), and these Orders are therefore now effete.

29. The Clerk of Records and Writs is to perform Clerk of Records
and Writs to

sich other duties as the Court by General Order, or perform other
otherwise, may from time to time direct.

1 Ord. 25.
$ are con
1 : Beavan

keep in
yrs’ and
ing else-
eify the
urt, and
n whom
ts, war-
ns may

See Ord. 632, which provides that bonds by committees in lunacy
matters are to be filed with the Clerk of Records and Writs.

30. All affidavits and papers filed with the Regis- Afidavits, .,
= 3 . bt filed with Regis-
trar, or in Chambers, are to be transmitted to the office tme o t'"‘&m;\-*-
2 : mitted to Clerk
of the Clerk of Records and Writs the same day. of R. and W.

\\A!l affidavits and papers filed with the Registrar, Assistant Regis-



Ord. 31.

Entering Clerk

Deputy Regis-
trars.

Solicitors and
Agents’ book.

CHANCERY ORDERS 31—34.

trar, or Judgment ()lcrké, in actions pending in the Chancery
Division are transmitted to the Clerk of Récords and Writs, and
are preserved in his office.

Order 31 imposed on the Registrar’s Clerk the duty of Ledger
Clerk to the Suitors’ Account. This Order was rescinded by Ord. 538,

ENTERING CLERK.

32. The Entering Clerk is to note in the margin of
the book the day of entering a decree or order, and is
at the foot of the decree or order to note the same
date, and the book in which the entry has been made
and the pages of such book. (10th Sept., 1866 ; Order 6,

As s0 entry of judgments see Rules 8. C. 325-327.

DEPUTY REGISTRARS.

33. Every Deputy Registrar is to keep in his office
a book to be called “ The Solicitors’ and Agents’ Book,’
in which each solicitor residing elsewhere than in the
County in which such Deputy Registrar’s office may
be, is to specify the name of an Agent, being a solicitor
of this Court, and having an office in the City or Town
where the office of such Deputy Registrar is situated,
upon whom all writs, pleadings, notices, orders, war-
rants, and other documents, and written communica-
tions in relation to proceedings conducted in the office
of the Local Master, or Deputy Registrar of such
County, may be served. (8rd June, 1853; Ord. 44, s.6.

This Order applies not only to the Deputy Registrars, but glso t
the Local Registrars. See Ord. 43, as to cm?eqiw"nc'e“s of “fion-com:
pliance with this Order. whf G

The Common Law Rules did not requite the Deputy Clerks
the Crown to keep such books. See rules Q. B. & C. P., Nos. 13
and 137 post. See, however, C. L. P, Act, sec. 57, which appean
to have contemplated the appointment of agents in the outer cour

ties in particular suits. It is possible this Order is now also binding
on the Deputy Clerks of the Crown.

84. Local Masters, and Deputy Registrars, respec-
tively, are to perform the duties of their several offices
in the same manner, and under the same regulations
as the like duties are performed by the Master, an\q by

- N
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CHANCERY ORDER 35. 15

e Chancery i the Clerk of Records and Writs, respectively ; and all
¥ " Rules and yegu-
lations refating

Writs, ani @ orders, rules, and regulations, in force respecting the
7 to Master in

= -
Master, and Clerk of Records and Writs, respectively, orainary, and

y of Ledger . . 3 . v Clerk of R. & W.,
v Ord. 55 [ and respecting the regulation of their respective offices, to apply to Local
o s U0, . : . Masters and Dep.
are to be in force and applicable to the Local Masters, kegistrars.

.. [ and Deputy Registrars, respectively, in relation to such
margin of . - . .
o duties as they are hereby required to perform ; and the

er, and i ; .
o like sums and fees payable to the Master, and Clerk of

the same gy ;
| Record and Writs, respectively, are to be payable to
een made

Order 6 the Local Masters, and Deputy Registrars, respectively,
rder 6,) '

in relation to similar matters; (3rd June, 1853; Ord.
44,s. 1)) ;

Local Masters, and Deputy Registrars, under the former practice Whether Local
his office in. Chancery, were not at liberty to practise themselves in Chancery, ;{.';:‘{l{;f;&l"
ts’ Book" @ nor were they even at liberty to practice in partnership with solici-
tors practising in Chancery, although they might not actually
- share in the emoluments arising from such business : MgLean v.
ffice Ay My (ross, 3 Chy. Ch. R. 432. Since the merging of the threé Superior
1 solicitor J Courts into one, it is doubtful whether a Master aan practice at all,

or Town even though he confine his practice to the Queen’s Bench and Com-
mon Pleas Divisions of the High Court ; as under the new system
he is just ag/much an officer of those Divisions as he is of the Chan-
lers, war- cery Division ; but see Rule S. C. 422, from which it may be inferred,
nmunica- that it was not the intention of 7he Judicature Act to deprive them
the office of the right of practising.

The fees now payable to Deputy Registrars, Deputy Clerks of the
Crown, and Local Registrars, are regulated by the old Common Law
1.4'4, 8. 6, Tariff, and where there was no similar proceeding in the Queen’s
but also t Bench and Common Pleas they are entitled to fees payable for

wn in the

situated,

of such

£-Tion-com: similar proceedings under the Chancery Tariff: Rule S. C. 432;
“but as to officers paid by fees, see McGannon v. Clarke, 19 C. L. J.
ty Clerks of 236 ; and in cases within the former Equity jurisdiction of County

cix appears applicable. See ‘Rule S. C. 515, and Ord. 563 post.

suter coun The Deputy Registrars are paid by fees, and are entitled to re-

Jso binding ceive all fees payable under the tariff, in cish ; fées payable under
any Statute not expressly requiring them to be paid in cash, must
be paid in stamps.

*., Nos. 136 Courts, the Lower Sc.y»’ Tariff of the Court of Chancery is still

§, respec " i

sal office 35. Where a bill is filed with a Deputy Registrar, Duties of Master
i . ) b >and Dep. Regis: \
the Local Master, and Deputy Registrar, respectively, trar, where bill S
1 ™ . . ® . 5 Y7 filed with Dep.

in the County where such bill has been filed, are to Resistrar.

-

rulations,
r, and by
-~



CHANCERY ORDER 36.

have all such powers and authorities in relation to such [fisno longer nece
suit as belong to the Master, and Clerk of Records and o ¥hen 16 18 «
Writs, respectively. (3rd June, 1853 ; Ord. 44, s. 3)) Q;f”“,"{”'l..sl‘“f.l.
Manua r. b
The principle of this Order is still applicable in all the Divisions,
but for Deputy Registrar must now be understood the officer by
whom the writ of summons is issued, whether he is Deputy Regis 37. All or
trar, Deputy Clerk of the Crown, or Local Registrar.
Where a reference to a Master is required in any action, the plain.
tiff is prima facie entitled to have it directed to the Master resident .
in the county where the writ issued, Macara v. Gwynne, 3 Gr, whom the bil

whom a cause is

Records and \
Court may be

310. The reference may, however, be changed on a special appli.
cation ; e. 9., where the Master to whom the cause was referred had
given a professional opinion as to some of the matters arising in the
cause : Bigelow v. Bigelow, 6 P. R. 124 ; or had begn professionally
employed by one of the parties in other matters : l’uy(g\'. Simpson,
before Spragge, C., 19 June, 1878, (See Reg. Lib.) Order 38 provi

The orders of ¢
Ord, 595. The

trars, have now ti
by the Clerks of

Masters to have o pracipe for fi

certain powers

36 In addition to the powers and authoritics con- .
etween the orig
in Chambers.

ferred upon Local Masters by Order 35, the Loca butry of sueh de
Master in the County where the bill has been filed, jland kept for th:
may hear and dispose of all applications in the pro- [eperseded by R
gress of such suit, for the following purposes, viz :— Order 39 provi
. To appoint guardians ad litem for infants. e
. For time to answer or demur.

. For leave to amend before replication. II. SOLICIT(

having been abolis

. B » . | ] T Y
. To postpone the examination of witnesses, or Jl§ SON, AND 8§
to allow further time for the production of 40. Upon e
evidence. lemurrer, ansy
5. For security for costs. (3rd June, 1853 ; Ord. Jshall be endor:
44, 8. 4.) ness of the sol
.l;ogiem undort By Rule S. C. 422, the powers of the Local Masters who do not prac- [lhas been sued
udicature Act. 4:se as barristers or solicitors, br take out their certificates to practise,
are much enlarged ; and since the 1lst January, 1882, they have lv. 1 1
been, with certain exceptions, entitled to exercise the like jurisdic uly, then ther
tion as to Chamber applications in actions brought in the Chancery Jiame or firm,
Division in their vespective counties, as is exercised by the Master Wlsolicitor, (31-({

in Chambers. (See Holmested’s Manual Pr. 213, 214.) : s
Guardians ad The practice as to the appointment of guardians ad liteni to infants Ihe Josigons o
Niow. was considerably modified by a subsequent Order of the Court of ' proceedings com

. Pals & N 9
Chancery (see Ord. 610), and has been still further altered by the ) 1_'“1’ 8. C. 348,
Judicature Rules. (See Rules S. C. 36, 37.) A special application to Jotion, or petition
appoint a guardian to an infant in an action in the Chancery Division he following Orde
3

ing has been fi



CHANCERY ORDERS 37—40.

n to such [ Bis no longer necessary, except when made on the part of the infant,
or when it is desired that some other person than the Official
Guardian shall be appointed ; See Ord. 610 post ; Holmested’s
Manual Pr. 55 ; or when the application is made to a Master to
whom a cause is referred. (See note to Ord. 587 post.)

cords and
4, s.3.)
e Divisions,
1e officer by : . .
;puty Regis 37. All orders which are drawn up by the Clerk of Sribee ol s
18 J ) be issued by
Records and Writs without the special direction of the Dep. Registrar.

4 Court may be drawn up by the Deputy Registrar with

ter resident T B g e e -
ynne, 8 Gr. whom the bill is filed. (3rd June, 1853 ; Ord. 44, s.5.)

ecial appli-

1, the plain.

The orders of course are also to be issued by the Deputy Registrar :
Ord. 595. The Deputy Clerks of the Crown, and the Local Regis-
trars, have now the like powers, Rule, S. C. 417. As to orders issuable
by the Clerks of Records and Writs., (See ante, Ord. 23).

‘eferred had

ising in the
ofessionally
v. Simpson,
Order 38 provided for the issue, by Deputy Registrars, of deerees Ord. 38.

o precipe for foreclosure, sale, or redemption, where the suit is
xtween the original mortgagee and mortgagor only, and for the

he Loca entry of sueh decrees in a book, to be approved of by the Court,

een filed, Jand kept for that purpose by the Deputy Registrar, and is now

superseded by Rules S. C. 78, 325, 327, 328, 520.

ities con-

the pro-
viz — Order 39 provided for returns by the Deputy Registrars, of fees grq. 30
received by them for ‘‘ The Suitors Fee Fund Account.” These fees
unts. having been abolished by 41 Vict., c. 8, s. 5 (0), the Order is now effete.
1. SOLICITORS, AND PARTIES ACTING IN PER-
\esses, or SON, AND SERVICE ON THEM RESPECTIVELY.

nction of 40. Upon every writ sued out, and upon every bill, Endorsement of
7 s . name, and ad-
demurrer, answer or other pleading or proceeding, there dress of solicitor

on proceedin gs.

53 ; Ord. shall be endorsed the name or firm and place of busi-
ness of the solicitor and solicitors by whom such writ

lonot prac Mhas been sued out, or such pleading or other proceed-
to l"'"“}“*"’- ing has been filed ; and when such solicitors are agents
they have .

jirisdiv uly, then there shall be further endorsed thereon the
e L e ol

» Chancery Jame or firm, and place of business of the principal
the Master Bsolicitor. (3rd June, 1853 ; Ord. 43,s. 2.

i The yisions of this Order are covered by Rules S. C. 18, 19, as - ;
Fta infants “lL[II‘U\.lSl(Hl‘! of this Orde are cove 1 by Rules 8. C. 18, IJ., A8 povisions of
s Court of 0 proceedings commenced by writ of summons; and as to executions Rules, 8. C. as to.

red by the y Rule S, C. 348, but as to proceedings ¢ommenced by notice of

Raation otion, or petition, it would appear that the provisions of this and

y Division he following Order would apply in all the Divisions of the High
3



Endorsement of
place of business
dispensed with
in subsequent
proceedings,

Service upon
solicitor or agent.

CHANCERY ORDERS 41—42.

Court. Rule S. C. 467 requires that there shall be appended to, or
endorsed on, every affidavit a note showing on whose behalf it is filed,

The endorsement of the place of business required by Order 40, is
only necessary on the first writ sued out, or proceeding filed : Red.
man v. Brownscombe, 6 P. R. 83, and an objection to the want of the
endorsement, must be supported by proof that it is the first proceed.
ing filed, or sued out, which has been served on the party taking the
objection : Ganson v. Finch, 3 Chy. Ch. R. 296 ; but the name of
the party or solicitor (and of the principal solicitor when the pro.
ceeding is taken by an agent) must be endorsed on every proceeding
issued, orfiled : Coates v. Edmonson, 2 Chy. Ch. R. 439. The omission
of the endorsement does not make the proceeding void, but entitles
the opposite party to a stay of proceedings until it is supplied : Price
v. Webb, 2 Ha. 511 ; a demand of a copy of a pleading was helda
waiver of the objection that it was not endorsed as required by this
Order : Bennett v. O’ Meara, 2 Chy. Ch, R. 167.

41. Where the name and place of business of a
solicitor have been endorsed upon any pleading or pro-
ceeding filed, it shall not be necessary to endorse such
place of business, on any pleading or proceeding in the
same cause or matter subsequently filed, or subsequently
served, on any person who was served with the former
(10th Sept,, 1866 ; Ord. 32.)

This Order appears to be still in forceand to apply to all the Divi
sions of the High Court. It will be observed that it dispenses with
the endorsement of the place of business, on subsequent proceeding,
but not with the name or firm of the solicitor, or solicitors, and of
the principal, as required by Ord. 40. The endorsement of the

name is necessary on every proceeding sued out, or filed: Coalesv.

Edmonson, 2 Chy. Ch. R. 439.

proceeding.

42. Where the pleadings in any cause have been
filed in the office of the Clerk of Records and Writs
or in the office of any Deputy Registrar, all notices
appointments, warrants, and other documents, and writ-
ten communications, in relation to matters transacted
in Court, or Chambers, or in the office of the Master,
Registrar, or Clerk of Records and Writs, which do
not require personal service upon the party to be
affected thereby, are to be served upon the solicitor
when residing in the City of Toronto; and when the

solieitor to b
of Toronto, t
and other d
aforesaid, me
or upon his
and Agents’
thereof, or a .
is had, shall
whom any su
document or
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(HANCERY. ORDER 42.

pended to, or

walf it is filed. s &
» Order 40. is IR of Toronto, then such notices, appointments, warrants,
’

swlicitor to be served resides elsewhere than in the City

g filed : Red Jl and other documents, and written communications
e want of the B8 sforesaid, may be served either upon such solicitor,
first proceed.
by taking the 3
)thc name of I and Agents’ Book ;” unless the Court, or a Judge

orupon his Toronto agent named in the “ Solicitors

hen the pro- il thereof, or a Master, before whom any-such proceeding
'y proceeding i i had, shall give any direction as to the solicitor upon
The omission
but entitles % ci e :
oplied : Pric document or written communication is to be served.
L :

ig was helds |l If any solicitor neglect to cause such entry to be made service, where
uired by this & P e i ’ Lo . . 1 solicitor neglects
. y s o in the “ Solicitors and Agents’ Book,” as is required by t enter name of
sgent.

whom any such notice, appointment, warrant, or other

Order 24, the posting up a copy of any such notice,
ness of appointment, warrant, or other document, or written
ng or pro- iy communication, for the solicitor so neglecting as afore-

dorse such said, in the office of the Clerk of Records and Writs,

ing in the{ i to be deemed sufficient service, unless the Court

sequently B jivect otherwise. (20th June, 1861.)

the former This Order only applies to the service of documents, which do not

require personal service, in relation to matters transacted at Toronto

in Court, or Chambers, or in the office of the Master in Ordinary of

the Supreme Court, or the Registrar, or Clerk of Records and Writs

of the Chancery Division. Formerly, where the document related

to matters pending, or business transacted, in) any local office, the

service could be effected according to the provision of Ord. 43 on the

local agent if any, or if there were none, then by posting up the copy

in the local office : see Hayes v. Shier, 6 P. R. 41 ; but it has been

held that now service should be affected even in such cases, on the

wave been il Toronto agent : Omnium v. Ellis, 2 C. L. T. 216 ; but the effect of

nd Writs Ord. 43 does not appear to have been considered in that case.

) Asolicitor cannot, as agent for one principal, serve himself as agent

1 notices, 88 ior another principal : Horseman v. Coulson, 6 P. R. 263. Ontario

,and writ-§8 Bank v. Fisher, 4 P. R. 22,

sransacted Until an order has been made and served, changing the solicitor of guryice of solici-
o Master, any party to an action, or authorizing such party to W»r defend, in ;‘:)rm“':‘ t"“‘(‘"‘:;‘:‘ o

all the Divi:
spenses with
proceedings,
itors, and of
ment of the
sd: Coatesv.

: person, service on the solicitor originally named is sifficient, even have ceased to
which do though such solicitor have ceased to act fgr such party; Wright v.
,lty to befl King, 9 Beav. 161 ; and see Newton v’ Thomson, /16 Jur. 1008.
s solicitor Where a solicitor had absconded, a notfce of motion/left at his unoc-
cupied place of business was held propety served: Newton v, Thomp-
on, 22 L. J. Ch. 10: and see Re TempNeman, 20 Beav. 574; Re
Wisewold, 16 Beav. 357 ; Re Catlin, 18 Beav. 508 ; Re Dufaur, 16

when the
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Beavls .1 : R Thomson, 20 Beav. 545 ; Wilson v. Emmett, 19 Beay,
232, Ex parte Belton, 25 Beav. 36S Re Walton, 4 K. & J. 78.

43. All writs, pleadings, notices,orders, warrants, and
other documents, and written communications, which
do not require personal service upon the party to he
affected thereby, may be served upon his solicitor
residing in the county where such proceedings ar
conducted, or, where such solicitor does not reside in
the county where such proceedings are conducted
then upon the agent named in the “Solicitors and
Agents’ Book,” provided for by Order 33. And if any
such solicitor neglect to cause such entry to be made in
the “ Solicitors and Agents’ Book,” the posting up a
copy of any such writ, pleading, notice, order, warrant,
or other document, or written communication, for the
solicitor so neglecting as aforesaid, in the office of such
Deputy Registrar, is to be deemed sufficient service.
(3rd June, 1853 ; Ord. 44, s. 6.)

See note to preceding Order.

44. Every party suing or defending in person is to
cause to be indorsed orwritten upon every writ which he
sues out, and upon every bill, demurrer, answer, or other
pleading, or proceeding, his name and place of residence,
and also (when his place of residence is more than three

miles from the office where such pleading or other

proceeding is filed) another proper place, to be called his
address for service, not more than three miles from the
said office where writs, notices, orders, warrants, and other
documents, proceedings, and written communications,
may be left for him. (3rd June, 1853; Ord. 43, s. 3.

This Order appears to be still in force and to apply to all the Divi-
sions of the High Court, save as regards a plaintiff suing out a writ
of summons in person, which is provided for by Rule S €. 19 ; anda
defendant appearing in person to a writ of summons, which is pro-
vided for by Rules 8. C. 53, 54. Rules S. C. 19 and 53, require that
the address for service shall be within two miles of the office whence
(See note to Ord. 40 ante).

This Order it will be observed is not qualified as Ord. 40 is by
Ord. 41, which dispenses with the indorsement of the place of busi-
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ett, 19 Beay,

ness of a solicitor on subsequent proceedings. Under this Order the
. 78.

place of residence (and address for service, when necessary), of a
rants, and party suing, or defending, in person, must be endorsed on every
ns, which writ sued out, or proceeding filed, by such party.

rty to he 45. Where a party sues or defends in person, and no g;r:m‘;eg;e of
solicitor @ address for service of such party is written or printed endorsement.

lings are pursuant to the directions of Order 44, or where a

reside in party has ceased toyhave a solicitor, all writs, notices,

onducted orders, summonses, warrants, and other documents,
tors and proceedings, and written communications, not requir-
nd if any ing personal service upon the party to be affected
» made in thereby, shall, unless the Court shall otherwise direct,

ing up a be deemed to be syfficiently served upon such party,
warrant, @8 by posting up a copy thereof in the office of the Clerk
, for the | of Records and Writs, or Deputy Registrar, where the
e of such bill is filed. But if an address for setvice is written

b service or printed as aforesaid, then all such writs, notices,
orders, summonses, warrants and other documents,
proceedings, and written communications, shall be

son is to deemed sufficiently served upon such party if left

which he for him at such address for service.

, or other This Order appears to be in force, but it would now require to be

esidence. read as referring to the office whence the writ of summons issued,

“'stead of ‘‘ where the bill is filed.” The omission of a defendant’s

address, or address for service when necessary, in an appearance by

a defendant in person, is expressly provided for by Rule 8. C. 54.

alled his The case of a party ceasing to have a solicitor is not expressly pro-

from the vided for by the Rules of the Supreme Court, the provisions of this

Order would therefore, in such a case, appear to be applicable in all
the Divisions of the High Court.

1an three
or other

ind other

H('.atlol.l\ Order 46 recuired notice of filing an answer, demurrer, or replica- Ord, 46.
43, 8. 3. tion to be served on the opposite party. It is now superseded by the
1 the Divi- Rules 8. C., which require the pleading itself to be served : see
ut a writ Holmested’s Manual Pr. 92.
19 ; 12 . : itor’
vy 47 Where an acceptance of service of any bill, Solicitor's accep-

ch is pro- tance of service.

quire that order, or other proceeding, and an undertaking to
ce whence answer or appear thereto are given by a solicitor, such
acceptance and undertaking are to be equivalent to

5 is by .
401s Y M personal service upon the party for whom the same

e of busi-
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CHANCERY ORDERS 48—49.

are given, within the meaning of the Order requiring
personal service, and an affidavit of personal service
1s in such case dispensed with. (30th Sept., 1866;
Ord. 33)

This Order appears to be still in force. Provision is expressly
made by Rules 8. C. 33, 71, for the acceptance of service of writs of
summons : Holmested’s Manual Pr. 52 ; as to other proceedings, of
which service is accepted and an undertaking given to appear, the
provisions of this Order would now seem to apply in all the Divi.
sions of the High Court.

48. Admissions and acceptances of the service of a
bill, order, notice of motion or qther paper, upon the
opposite solicitor, need not be verified by affidavit,
(3rd June, 1853 ; Ord. 40, s. 1.)

See Rules S. C. 33, 71, as to acceptance of service of writs of
summons. (

Under Rule, S. C. 71, adceptances of service of writs of summons,
and undertakings to appear, require to be verified by affidavit, and to
that extent it would seem this Order is abrogated, but as to all other
acceptances and admissions of service the Order would seem to be
still in force as to all actions, in the Chancery Division, and possibly
also, in the other Divisions, of the High Court.

49. A party suing or defending by a solicitor, shall
not be at liberty to change his solicitor in any cause or
matter without an order of the Court for that purpose,
which may be obtained on precipe; and until such
order is obtained and served, and notice thereof given
to the Clerk of Records and Writs, or Deputy Regis-
trar with whom the pleadings are filed, the former
solicitor shall be considered the solicitor of the party.

This Orderis still in force. An order was also necessary to change
the attorney at law. (See Rule4, T. T. 1856 post.) But at law the
order could only be obtained on motion. It is presumed that the

practice of obtaining the order as of course on precipe will now
apply in all the Divisions.

Order to Change Solicitor.—An order to change the solicitoris
necessary, not only where the client desires to discharge his solicitor
in an action, but also where the solicitor discharges himself : See
Griffiths v. Griffiths, 2 Hare 587 ; 7 Jur. 573. But no order is neces-
sary to enable the client to appoint a new solieitor, in place of one

deceased : Wha
L.H. Ry Co., !
should be given
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CHANCERY ORDER 49.

deceased : Whalley v. Whalley, 22 L. J, Chy. 632 ; Alchin v. Buffalo &
L. H. R’y Co., 2 Chy. Ch. R. 45, In the latter case, however, notice
should be given of the appointmeént of the new solicitor to the officer
with whom the pleadings are filed, and also to the opposite party.
Braith Pr. 564, 565 ; Bank of Montreal v. Harrison, 4 P, R. 331.

Until an order to change the solicitor is obtained and served, ser-
vice on the solicitor on the record is good, even though he has ceased
to act, and though a new one has been appointed : Davidson v, Leslie,
0 Beav. 104 ; Wright v. King, ib. 161,

Under the former practice at law, the attorney could not be payment of costs
changed by the client, unless his costs were first paid : Wit v. Ames, :;g.c;ﬁ]n{lition
11 W. R. 751 ; but in Chancery the rule was otherwise : Meyers v,
Robertson, 1 Gr. 439. This is one of those matters in which the
rules of Equity, and the rules of the Common Law differed, and
therefore under J. A4.s. 17, ss. 10, the rule of Equity is now to
prevail. Orders to change solicitor will now be granted in all the
Divisions of the High Court of Justice, without any provision as to
the payment of costs : See Grant v. Holland, 3 C. P. D, 180.

Where there is a joint retainer, an order to change the solicitor on
the application of some or one of the clients only, isirregular : Re
Norwich and Norfolk Building Society, 22 W. R. 856 ; Wedder-
burn v. Wedderburn, 17 Beav. 158,

All material facts must be disclosed on the application for an order Material facts
must be dis-

» closed.

the existence of a special retainer for a term of years unexpired :

Richards v. Scarborough Market Co., 17 Beav. 83 ; or the fact of the
wolicitor being mortgagee of the client’s share in the fund in question :
Jenkins v. Bryant, 3 Drew 70.

of course, otherwise it will be irregular and may be set aside ; e. g.

Where, however, a solicitor in ap-
plying for an order to change a solicitor, relying on his client’s state-
ment that she was unmarried, so represented her, which statement
turned out to be untrue, the Court though setting aside the order
refused to direct the solicitor to pay the costs, emphatically declaring
that the Court never had ‘‘ made a man pay costs for believing the
word of a woman :”’ Thomas v. Finlayson, 19 W. R, 255.

Where special circumstances are disclosed in the pracipe for an
order of course, the officer may refuse to issue the order and may re-
quire a special application to be made.

After an order of course to change the solicitor has been issued, if Setting aside
the latter object to the order, he should not apply on precipe for an °*4e™
order to re-appoint himself, but should move on petition to set aside
the order : Zopping v. Searson, 2 H, & M. 205.

Where the solicitor dies and his client neglects to name a new Subpena to ap-
solicitor he may be served with a subpena to appoint a new solicitor, Kfﬂ&;fﬁen
For form of subp@na (see Danl’s Forms, 3rd ed., No. 2129 ; Braith Pr, necessary.
2%4.) If after the service of the subpena he still neglects to appoint a
wolicitor, he is liable to attachment, or leave may be given to pro-
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ceed without further notice to
402 ; Smith Pr., 7th ed., 126. ,

Where one of several plaintiffs desires to make an application in
the action separately from his co-plaintiffs, he must obtain an order
of course giving him leave to appoint a solicitor for that express pur.
pose : Danl Pr., 5th ed., 1724.

Where a party sues or defends by a solicitor, and afterwards
desires to sue or defend in person, an order giving him leave to do s
must be obtained : Danl Pr., 5th ed., 1724. But when a party sues
or defends in person and afterwards appoints a solicitor, no order is
necessary, ib, 1725, but notice should be given to the officer with
whom the pleadings are filed, and also to the opposite party.

Proceedings taken by a new solicitor without an order when one is
necessary, or by a suitor in person when he has a solicitor on the
record, are irregular and will be set aside : Rathburn v. Huyhes, 3
Chy. Ch. R. 160 ; Yeatman v. Snow, 42 L. T'. 502.

An order to change solicitor is prima facie a discharge of the
former solicitor by the client : Webster v. Le Hunt, 9 W. R. 804
But it is not a discharge of the solicitor by the client where it is
taken out in consequence of the prior refusal of the solicitor to act,
and a solicitor will be considered to have discharged himself, on the
bankruptey of himself, or the firm of which he is a partner : Re Mos,
2 L. R. Eq. 345 ; or by being arrested or detained in custody : Re
Williams, 3 D. F. & J. 104; 28 Beav. 465 ; Scott v. Fleming, 9 Jur.
1085 ; but not merely by being in embarrassed circumstances: R
Smith, 9 W, R. 396. So also a firm of solicitors will be deemed to
have discharged the client, where the firm is dissolved; and no
arrangement can be made by the solicitors for the transfer of the
client’s business to one of their number without his consent amount-
ing to a new retainer: Cholmondeley v. Clinton, 19 Ves. 26l;
Griffiths v. Qrifiths, 2 Hare 587 ; Slater v. Stoddard, 6 P. R. 209;
Alchin v. Buffalo & L. H. R'y Co., 2 Chy. Ch. R. 45.

Where any new party is brought into an action by order to con
tinue proceedings by reason of the death of, or transfer of interest
by, any of the parties : such new party is not obliged to employ the
solicitor by whom the deceased person, or transferror was represented,
but he may without order employ a new solicitor, but notice of such
new solicitor being so employed must be given to the officer with
whom the pleadings are filed, and also to the opposite party : Dail
Pr., bthed., 1725 ; Simmonds v. Great Eastern R'y Co., 3 L. R. Chy.
797; but the assignee of the plaintiff in a creditor’s suit cannot appoint
a new solicitor except on special application : Topping v. Searson, ?
H. & M. 205.

Where the solicitor is changed by the client, the original solicitor
is still entitled to a lien on any fund recovered in the cause, and it
entitled to be paid his eosts next after the costs of the solicitor by

/such party : Gibson v. Ingo, 2 Phil,
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"ngo, 2 Phil, whom the suit is concluded : Clark v. FEecles, 3 Chy. Ch. R.
324, (

pplication in Where a solicitor is discharged by the dissolution of a firm of fghri‘ntg: l;:l‘ll'];‘"‘
ain an order which he is a member, he is not at liberty to act for the opposite for oppositeparty

express pur- party : Cholmondeley v. Clinton, 19 Ves. 261 ; Law T'imes, June 3, when.
1882, p. 82 : but when he is discharged by his client he cannot be
| afterwards restrained from acting for the opposite party, nor the latter from em-

ave to do o ploying him : Little v. Kingswood & Parkfield Colliery Co., 20 Ch. D.
a party sues 783 ; 47 L. T. 323 ; 52 L. J. Ch. 66 ; but the solicitor may be restrained

, no order is by injunction from divulging the secrets of his former client to the
officer with opposite party, either in the same transaction, or any other flowing
rty. A thereout, or connected therewith : 7b., and see Davies v. Clough, 8 Sim.
when one is 262, 267 : Grissell v, Peto, 9 Bing. 1; Johnson v. Marriott, 2 Cr. &

citor on the M. 183.

. Hughes, 3 Lien of Solicitor on Books and Papers.—A solicitor has “.];.‘,‘3’3:,,.?;:’.“
lien on the books and papers of his client, which have come to

rarge of the him in the course of business in his professional capacity. This

W. R. 804 lien, however, is a mere right to retain the documents until his
where it is costs are paid, and cannot be actively enforced : Bozon v. Bol-
citor to act, land, 4 My. & Cr, 354. In the absence of any agreement to the
aself, on the contrary, the lien is general, and attaches for all costs due from the

i : Re Mos, client, and is not confined to the costs incurred in the particular
mstody : Re business in which the documents came into the solicitor’s hands : Re
ming, 9 Jur, Faithful, 6 L. R. Eq. 325; Bozon v. Bolland, supra ; Richards v.
stances : Re Platel, Cr. & Ph. 82 ; Worrall v. Johnson, 2'Jac. & W. 214, Ezx parte

e deemed to Sterling, 16 Ves, 257 ; Friswell v. King, 15 Sim. 191 ; Colmer v. Ede,
ed; andno 19 W. R. 318 ; Re Messenger, 3 Ch, D. 317.

nsfer of the The solicitor cannot acquire any greater right of detainer, than the
ent amount: client had himself, and the lien is therefore subject to the rights and

Ves. 261; equities of those claiming by title paramount to that of the client :
iy P. R. 209; Francis v. Francis, 5 D. M. G. 108 ; Stedman v. Webb, 4 My. & Cr.
46 ; Clutton v. Pardon, T. & R. 304 ; Molesworth v. Robbins, 2. &
rder to con: Lat, 358 ; Pelly v. Wathen, 1 D. M. G. 16 ; 7 Hare 351 ; Blunden v.
~of interest Desart, 2 Dr, & W. 405 ; Bell v. Taylor, 8 Sim. 216 ; Baker v. Hen-
employ the derson, 4 Sim. 27 ; Warburton v. Edge, 9 Sim, 508 ; Re Mosely, 15
represented, W. R. 975 ; Young v. English, 7 Beav. 10 ; Stennett v. Aruyn, 2 Chy.
itice of such Ch. R. 218 ; Re Union Cement and Brick Co., Ex parte, Pulbrook, 4
officer with L. R. Chy. 627 ; and where the client would be bound to produce
iarty : Dal | the documents in evidence on the demand of third parties, the solici-
i L. R. Chy. for cannot refuse to produce them on the ground of his lien : Hope
inot appoint v. Liddell, 7D. M. G. 331 ; 20 Beav. 438 ; Fowler v. Fowler, 44 L. T.
. Searson,? J 799, 50 L. J, Ch. 686.

But third parties whose rights are acquired under the client sub-
nal solicitor S sequent to the creation of the lien, have no greater rights than the
ause, and it | client himself had at the time they acquired title : Gill v. Gamble,
solic.itor by 13Gr. 169; 2 Chy. Ch. R. 1385, The solicitor, however, cannot

4
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claim a lien, against such third parties, for costs incurred by hin
subse(\lnent]y to their acquiring their rights : Blunden v. Desart,?
Dr. & W. 405.

The lien is superseded by the solicitor taking security for his costs:
Cowell v. Simpson, 16 Ves. 275, but only to the extent of the secn.
rity : Watson v, Lyon, T D. M. G. 288, and ceases altogether on
payment, and the solicitor cannot then retain documents on the
ground that a third party claims an interest in them : Re Emma
Mine, Ex parte Turner, 24 W, R. 54. The lien may also be lost by
the solicitor assigning his bill of costs to a third party : Reesorv,
Ella, 7 P. R. 371.

Although ordinarily the documents cannot be taken out of the
solicitor’s hands until the lien is satisfied, the client is nevertheles
entitled to inspect them : Lockett v. Cary, 10 Jur., N. S. 144 ; and
where the circumstances are pressing, an order may be made for
delivery of documents in a discharged solicitor’s hands before pay.
ment of his bill, provided money is brought into Court sufficient to
satisfy his demand : Re South Essex Eq. Investment and Advance (o,
46 L. T. 280.

When a firp is changed by the introduction of a new partner,
there is no lien on papers delivered to the new firm for costs due the
old firm ; Re Forshaw, 16 Sim. 121.

Toronto agents, as against their principals, have a general lia
for their agency bills on papers placed in their hands by their prin-
cipals ; and the lien is not lost even though the relationship of pria-
cipal and agent s dissolved by the agent : Re Attorney, 7 P.R
311; Re A. B. & C., 14 C. L. J. 142 ; Re Cross, 4 C'lly, Ch. R. 11

There is an important difference in the right of lien, of a solicitor
in an action who discharges himself, and one who is discharged by his
client.

When the solicitor discharges himself, he is bound to deliver up
the papers in the action to the new solicitor, upon the latter under-
taking to hold them subjeet-to—histien f6f what, if anything, shal
be found due on taydtion of his bill ; and to proceed with the caus
and to redeliver the papers within ten days after
he shall cease to have occasion for them, if the lien be not sooner
satisfied : Colegrave v. Manley, T. & R. 400; Heslop v. Metcalf,}
My. & Cr. 183 ; Wilson v. Emmett, 19 Beav. 233 ; Cane v. Martin,
2 Beav, 584 ; Robins v. Goldinghdm, 13 L. R. Eq. 440 ; Ley v. Brow,
1 Chy. Ch. R. 179 ; Merrewether v. Mellish, 13 Ves, 161 ; Mayne v.
Hawkey, 3 Sw.- 93 ; Webster v. Le Hunt, 9 W. R, 804 ; Commertl
v. Poynton, 1 Sw. 1. The solicitor cannot in such a case requir
the client to undertake to proceed to a taxation of his bills : Moirv.
Mudie, 1 8. & 8. 282. And if he refuse to deliver up the papen
to the new solicitor, on- his undertaking as above mentioned, bt
may be efdered to pay the costs of an application to compel hin

’
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urred by hin [t do so: Robins v. Goldingham, supra. A solicitor who declines
1 v. Desart, 2 ity proceed with an action until his costs are paid, in effect dis-

charges himself : /b., and see Re Lewis, Law Times, 1 April, 1882,
for his costs: p. 387. And so the dissolution of the firm of solicitors engaged

i of the secu: Mlby the client, or the arrest or detention in custody, or bank-

Mltogether on riptcy of the solicitor, works a discharge of the client by the

nents on the Wglicitor, vide supra. But where the client dies, or his interest

1: Re Emmo §ilis transferred by assignment or otherwise, and an order is made

80 be lost by Mt continue the proceedings in the name of some new party who

3y + Reesor v, Jlinames a new solicitor, in such cases the solicitor is deemed to be

discharged by the client : see Re Moss, 2 L. R. Eq. 345.

n out of the When the solicitor is discharged by the client he cannot generally Discharge by
nevertheless Bl ordered to deliver up the papers, until his lien has been satisfied : ik
S. 144 ; and MR Faithful, 6 L. R. Eq. 325; Griffiths v. Griffiths, 2 Hare, 587 ;
be made for @ Bwon v. Bolland, 4 My. & Cr, 354, unless it appear that there is
s before pay. Mlstrong ground for believing that there is nothing due the solicitor :
» sufficient to WP, Bevan & Whitting, 33 Beav. 439. Nor is the solicitor in such a
Advance Co., Base bound even to produce the papers for the purpose of the cause,

until his bill is paid : Lord v. Wormleighton, Jac. 580 ; Redfearn v.:
new partner, BlSouwerby, 1 Sw. 84 ; Robins v. Goldingham, 13 L. R. Eq. 440. But
costs due the Mlbyhere the discharged solicitor neglects to deliver his bill of costs

within the proper time, he may be ordered to deliver up the papers
general lien Mlabioct to his lien thereon : Cooper v. Hewson, 2 Y. & C. C. C. 515.

y their prin- And where the action is one for administration in which the rights
ship of prio- Ml third parties are concerned, the solicitor, though discharged by
mey, T P. R Mhis client, may be compelled to deliver up the papers necessary for
y. Ch. R. 11 e prosecution of the action, on the usual terms : Re Boughktoh,
of a solicitor @Bwghton v. Boughton, 48 L. T. 413; Belaney v. Ffrench, L. R. 8
1arged by bis By, 918 ; 29 L. T. N. S. 706.

Lien on Fund.—A solicitor has not only a general lien on his Lien on fund
lient's papers for all costs due to him, but he has also a particular
lien for the costs of proceedings to recover a fund, upon the fund
recovered, or ordered to be paid : . Lann v. Church, 4 Mad. 391, and
en days after i the fund actually reaches the solicitor's hand he is entitled then
e not soonet JE° retain it until his costs, not only of the action in which the fund
Metealf, | J* recovered, but all other costs are paid, that is so far as his client’s
terest in the fund extends: Davidson v. Douglas, 15 Gr. 354 ;
ey v. Brom, fall v. Laver, 1 Hare, 571.

1; Mayne v. R The solicitor may give notice to the opposite party not to pay the
i3 Commerel Joney until his costs are satisfied : Cowell v. Simpson, 16 Ves. 275 ;
case requir ud see Sympson v. Prothero, 5 W, R. 814, And this lien is not
ills : Moir v. Jiliost by the discharge of the solicitor by the client, or by the act of
) the papen Jilliod, pending the suit ; thus where the plaintiff assigned his interest
\entioned, bt Jin the suit, and the assignee named a new solicitor, the first solicitor
y compel him s held entitled to a lien on the fund ultimately recovered and to

to deliver
latter under-
ything, shal
ith the caust

e v. Martin,
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CHANCERY ORDER 49.

payment of his costs thereout, next after those of the solicitor by
whom the suit was concluded : Clark v. Eecles, 3 Chy. Ch. R. 3%,
and see Kellett v. Kelly, 5 Ir. Eq. R. 34 ; Bozon v. Bolland, 4 My, ¢
Cr, 354 ; Cormack v. Beisly, 3 D. & J. 157.

Where the solicitor declines to act he has no lien upon a fund iy
Court : Oresswell v. Byron, 14 Ves. 271.

The lien on a fund may be actively enforced : Bozon v. Bollan,
4 My. & Cr. 354. The solicitor may obtain a stop order : Hobsony,
Shearwood, 8 Beav. 486 ; or an order for payment of his costs ou
of any money in Court payable to his client, or applicable to the
payment of the costs: Wardell v. Trenouth, 8 P. R. 142. Buts
solicitor can have no® higher claim against a fund by virtue of hi
lien than that of his client ; and if the client would not be entitled
to payment of his costs out of the fund neither will his solicitor;
although it may have been recovered by means of proceedings take
by him : Francis v. Francis, 5 D. M. G. 108,

The client cannot assign the fund in Court so as to defeat the soli
citor’s lien, even to a purchaser for value, without express notice:
Haymes v. Cooper, 33 L. J., N. 8. Chy. 488. Neither can the client
release the adverse party from the payment of costs ordered tobe
paid, so as to defeat his solicitor’s lien : Bz parte Bryant, 1 Mad. 4,
But the lien may be defeated by a bona fide compromise by the
parties to the action: Mc¢Vie v. Hope, Law Times, 23rd Jun

1883, p. 145; but apﬁlusive compromise will not have that effect:

Beames Costs, 312¢ 313 ; Langle v. Fetterly, 5 U. C. R. 628 ; Grigy
v. Mgyjers, 6 U/ C. R 532 ; Connors v. Squires, 2 P. R. 149 ;-ani
see [Plant W Stone, 9 U. C. R. 458 ; Ex parte Morrison, 4 L. R
Q. B. 153 ; Ex parie Games, 3 H. & C. 294 ; Brown v. Conant, 2 P
R. 208 ; Smith v. Thompson, 5 P. R. 166 ; Morgan v. Holland, |
P. R. 74 ; Barrett v. Barrett, 18 C. L. J. 56, But when in a sui
for foreclosure thé plaintiff and defendant compromised the suit, the
plaintiff paying the defendant $200 in consideration of his releasiy
his equity of redemption, the defendant’s solicitor was held to hav
no lien on the $200 : Brownscomb v. Tully, re Fairbairn, 3 Chy. Ch
R. 71. An agent of a solicitor has a lien on a fund recovered, anl
payment by the client to the agent in order to obtain his papers, iss
good payment as against the principal solicitor ; Re Cross, 4 Chy
Ch. R. 11; but the lien of the agent is no greater than that of th
principal solicitor , and if the latter have no claim upon the funl
as against his client, the agent may be compelled to pay it over upan
a summary application on behalf of the client : Re Edwards, 45 L
T. 578.

Where money is standing to the separate account of the party#®
a cause, he may apply for payment out by a new solicitor, withou
an order changirg the solicitor : Waddilove v. Taylor, 17 L. J. Ch
384. But where the new solicitor delivered the cheque to the clieat
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CHANCERY ORDERS 50—52.

1e solicitor by fibefore the lien of ‘the former solicitor was satisfied, he was ordered
. Ch. R. 32, pay him the amouut of his lien : McPhatter v.' Blue, 15 C. L. J.162.

land, 4 My. t S Effect of Lien on right of set-off between parties.—The lien Effect of lien on
of asolicitor cannot prevent a set-off of costs between the parties in TR Sy
ipon a fundin Ml same - action : Pringle v. Qloag, 10’ Chy. D. 676 ; Cameron v.
ampbell, 12 U. C. Q. B. 159; Brigham v. Smith, 17 Gr. 512 ;
m v, Bolland, ut see Webb v. McArthur, 4 Chy. Ch. R. 63. But where a special
i : Hobson vl was given by one of the parties to his solicitor,” the right of set-
his costs out bif to the extent of the special lien thus created was held to be de-
icable to thell.ted : Ross v. McLay, 7 P. R. 97. And the right of lien will also
142. Buts@bovent a set-off of costs incurred in different actions, though be-
virtue of his lleon the same parties and in relation to tHe same subject matter :
ot be entitled R Harrald, 48 L. T. 352. As to the right of the taxing officer to
his solicitor; t-off costs see Rule S. C. 436 : Barker v. Hemming, 5. Q. B. D.
eedings taken il i Cuthbert v. Commercial Travellers’ Association, 7 P. R. 255.

No Lien on Estate recovered.—In Ontario a solicitor is not No lien on estate
atitled to any lien on an estate recovered through his instrumen- ™®7*r*d:

can the client IRPAUYY ¢ Shaw v. Neale, G.H. L. C. 581 ;.but see Morgan v. Holland,

dsel bl P. R. 74. In England since 23 & 24 Vict. cap. 127, sec. 28 (Impl. ),

i, 1 Mad. 4 has a lien on all property recovered by him for his client,.

efeat the soli
tpress notice:

ymise by the @ Orders 50, 51, provided for transmitting to the other Courts a orq. 5o.51.
v 23rd Juny Wkertificate of every order striling a solicitor off the rolls, and also for
» that effect: @itriking off the Rolls of the Cou of Chancery, any solicitor, certified

628 ; G'rigy o have been struck off the Rolly of Attorneys. These Orders are

R. 149 ;.aui low obsolete, and an order striking a solicitor off the rolls applies to

ison, 4 L. R the Divisions of the High Gewrt. (See Re Martyn and Re Solici-

Conant, 2 7. M, 1 Charley’s Notes of Cases, p. 66, and see Judicature Act, s.-74).

. Holland, |
1en in a sut
the suit, tejihe practice hitherto, an order against a solicitor that
his releasing Slhe be struck_off the Roll of Solicitors, unless he shall,
held to hav g0 o time therein limited, show unto the Court

, 3 Chy. Ch 3 {
covere“‘{ «i [E%d cause to the contrary, it shall be competent for the

s papers, issJllCourt, in lieu thereof, to issue an order calling upon
'ross, 4 Chy. Mhe solicitor to answer the matters a‘»pearing on affi-

th : i
n that of the lavit or otherwise.
on the fund

it over upt Instead of an order to shew cause being obtained, it would seem
wards, L hat under the present practice, the proper course is to serve notice
{ motion on the solicitor : see Rule S, C. 404, 405 ; the leave of the
owrt must be first obtained. See Rule S. C. 411, Holmested’s Man-

92. Where a case appears justifying or requiring by striing solicitor

ff roll.

the party ¥

itor, withou ; ;
17 L. J. Ch In Burton v, Barl of Chesterfield, 9 Jur. 373, it was said that the

to the clies otion could not be made, calling on an attorney to answer the
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affidavits and at the same time to show cause why he should not I
struck off the rolls ; and in that case the rule was confined to callin
on him to answer the affidavits. In a later case, however, the
rule nisi was granted in the double form : Re Blake, 3 E. & E. 34,

Where the motion is confined to calling on the solicitor to answe
affidavits simply, and the Court is of opinion that his answer j
insufficient, the practice at law has been to enlarge the motion tos
future day, intimating to the attorney that he may be further hear
on that day, why he should not be struck off : Re Wright, 12 C, B,
N.'S. 705: Re H. 31 L. T. N. 8. 730.

In order to give the Court jurisdiction to entertain an applicatin
for a solicitor to answer matters contained in an affidavit, or to strike
him off the rolls, it is not necessary that the misconduct of which
he is accused should arise strictly between solicitor and client : R
Aitken, 4 B. & Ald. 47 ; Re Attorney, 39 U. C. Q. B. 171 ; Re Knigh,
1 Bing. 91; Re Blake, 3E. & E. 34; Re Hill, 3 L. R. Q. B. 543;
Re Chandler, 22 Beav. 353 ; and see Re Cuits, 16 L. T. N. 8. 715,
Re Keays, 13 C. P. 282.

Where in the course of a cause, evidence of fraudulent conduct o
the part of a solicitor is brought to light, the Court may sua spoute
direct proceedings to be taken against the offending solicitor : Good-
win v. Gosnell 2 Coll. 457, 462 ;. Wheatley v. Bastow, Re Coljins, |
D. M. G. 261, 588 ; Re Toms, 3 Chy. Ch. R. 204 ; Re Currie, 25Gr,
338 ; Re Solicitor, 27 Gr. 77; Thorndyke v. Hunt, 5 Jur. N, §
879.)

A sglicitor may be struck off the rolls for fraudulent conduct ass
truste : Re Chandler, supra, where the application was made by
the cestui que trust ; and see Thorndyke v. Hunt, supra ; Dolland v,
Johnson, 2 Jur. N. 8.633 ; or for fraudulently abusing the confideaw
of aclient : Re Martin, 6 Beav. 337; Re J. C. M. & J. M. 24 W,
R. 111 ; or for obtaining a client’s money to discharge alleged liabi-
lities of the client which did not exist: Re H. 31 L. T. N. 8. 730;
or for getting a false affidavit sworn, and without authority instruct-
ing counsel to consent to payment of money out of Court : Wheatley
v. Bastow, 7 D. M. G. 261, 558 ; or for falsely representing anin
junction to have been granted : Kimpton v. Eve, 2 V. & B. 352; or
for making an interlineation in an affidavit after it had been swom:
Erskine v. Adeane, 18 Sol. Jour, 573, 10 C. L. J. 209 ; or for commit
ting perjury, Seton 652; or for revealing the secrets of a client:
Re Cutts, 16 L. T. N. 8. 715 ; Cholmondeley v. Clinton, 19 Ves. 261

Where the application is made on the ground of fraud, the frau
must be clearly proved ; the Court will not infer an equivocal action
to have been frandulent : Re Stewart, 2 L. R. P. C. 88 ; Re §-—,
14 C. P. 323.

Under R. 8. O., c. 140, s. 26, a solicitor may be struck off the
rolls for default of payment of mouney received by him as a solicitor:

Anon, 12 C. L. |
the hands of a s
jssued execution
he had treated t
the solicitor off 1
Fletcher, 28 Gr.

Repayment, |
franduently obt:
T.N. 8 730. 1
dition precedeni
tion, or made t!
Court as to the )
4L RO P!
Society must be
solicitor who ha
C L. J. 234.

In some cases
specified time, a
18 Sol. Jour, 573
#M; and see furt
Law of Solicitors

Order 53 provi
of plaintiffs, and

54. Wherer
standing the «
the want of i

existence of 's
ome of the pl
them, gre, or i
such relief, a
to the special |
purpose is to «
be necessary ;
ments are ms
plaintiffs as if
ants, in' the s
Was, or were,
record. (3rd .
It is doubtful w

% seems to mak
That Rule is as fol




CHANCERY ORDERS 53—54.

should not 1 R 4n0n, 12 C. L. J. 204. But where considerable sums had got into
ined to calling the hands of a solicitor who made default in payment, but the client
however, the issued execution upon the order directing payment, it was held that
E. &E %4 he had treated the claim as a debt, and a subsequent motion to strike
itor to answe B the solicitor off the rolls for non-payment was therefore refused : Re
his answer is Fletcher, 28 Gr. 413,
1e motion to3 tepayment, pending a motion to strike off the rolls, of money
further hear i fauduently obtained, is no purgation of the offence : Re H., 31 L.
ight, 12C. 5. @ T N. S 730. But when a solibitor has been struck off, it is a con-
dition precedent to restoration he shall have made full restitu-
wn applicatios Jii tion, or made the best efforts in his power thereto, and safisfy the
it, or to strik: Jll Court as to the propriety of his conduc} in the meantime : He Poole,
luct of whii B4 I- R. C. P. 350; Ex parte Pykest B. & 8. 703. And the Law
nd client : & I Society must be notified of any application to restore to the\rolls, a
\; Re Knigl, JJil tolicitor who has been struck off for \n'{conduct : Re Soligitor, 19

2. Q. B. 54 C LJ. 234 R
T. N. S. 715 In some cases the solicitor has been suspended from practice for a

specified time, and not actually struck off : see Erskine v. Adeane,
1t conduct on B 18 Sol. Jour. 573 ; Re Hill, 3 L. R. Q. B. 543 ; Re Blake, 3 E. & E.
ay sua spoits i # and see further as to proceedings against solicitors, Cordery’s
icitor : Good. IR 1AW of Solicitors.
Re Coljins, 1 Order 53 provided that no suit should be dismissed for misjoinder ora. 53.
Jurrie, 25Gr, i of plaintiffs, and is now superseded by Rule S. C. 103.

\ Jur. N, § . .
rar- 54. Wherever it appears to the Court that notwith- Misjoinder of

conduct as: R tanding the conflict of interest in the co-plaintiffs, or 5 v
vas made byl the want of interest in some of the plaintiffs, or the

# Dolland v W evistence of some ground of defence affecting some or

h]e (i;}" ﬁllle:‘@ ome of the plaintiffs, the plaintiffs, or some or one of
alleged liaki- Jil them, are, or is, entitled to relief, the Court may grant
[. N.8.750;@such relief, and may modify the decree according
Yt‘ty ]l’l];:]t?: to the special circumstances of the case; and for that
ent:ing o m’ purpose is to direct such amendments, if any, as may
t B. 352; o i be necessary ; and at the hearing, before such amend-
been swor: B ments are made, may treat any one or more of the
f:;r:(::g:l: plaintiffs as if he or they were defendant, or defend-
5 Ves 26 BRUs, in' the suit, and the remaining or other plaintiffs
d, the fraui @ vas, or were, the only plaintiff or plaintiffs on the
ivocal actio: Wrecord,  (8rd June, 1853 ; Ord. 31.)

3 Re SN 1\is doubtful whether this Order is any longer in force. Rule 8. C.

% seems to make express provision for the matter covered by it.

ok off the # : . : .
e That Rule is as follows : ‘ Where an action has been commenced in

3 a solicitor:
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the name of the wrong person as plaintiff ; or when it is doubtful
whether it has been commenced in the name of the right plaintiff o
plaintiffs, the Court or a Judge, if satisfied that it has been so com.
menced through a bona fide mistake, and that it is necessary for the
determination of the real matter in dispute so t8 do, may order any
other person or persons to be substituted or added as plaintiff or
plaintiffs upom such terms as may seem just” : and see Rules S. C, 103,
104, enabling the Court to add, or strike out, the names of parties as
plaintiffs, or defendants : and see also Emden v, Carte,17 Ch. D. 169;
44 L. T. 344 ; Woodward v. Shields, 32 C. P. 282.

Order 55 provided that *where there is a misjoinder of plaintiffs,
and the plaintiff who has an interest has died, leaving a plaintiff on the
record without any interest, the Court may, at the hearing of the
cause, order such an amendment of the record as may appear just,
and proceed to a decision of the cause, if it shall see fit ;. and give
such directions as to costs or otherwise as may appear just and
expedient.” This Order appearsto be now obsolete, and superseded
by the provisions of Rules S. C. 103, 474.

Order 56 provided for the appointment by the Court, of a person
to represent an estate of which there should be no legal personal
representative.

This Order is virtually superseded by R. 8. 0. c. 49, 8. 9, (p.
596,) which applies to all the Divisions of the Supreme Court, and
is as follows :—

““ Where in any suit or other proceeding it is made to appez\\r that
a deceased person who was interested in the matters in question has
no legal personal representative, the Court or a Judge may either
proceed in the absence of any person representing the estate of the
deceased person, or may appoint some person to represent such
estate for all the purposes of the suit or other proceeding, on such
notice to such person or persons, if any.as the Court thinks fit,
either specially or by public advertisement ; and notwithstanding
that the estate in question may have a substantial interest in the
matters; or that there may be active duties to perform by the person
so appointed ; or that he may represent interests adverse to the
plaintiff ; or that there may be embraced in the matter an adminis
tration of the estate whereof representation is sought ; and the
order so made, and any orders consequent thereon, shall bind the
estate of such deceased person in the same manner in every respect
as if there had been a duly appointed legal personal representative
of such person, and such legal personal representative had been a
party to the suit or proceeding, and had duly appeared, and had
submitted his rights and interests to the protection of the Court.”

This section enables the Court to take one of two courses, either
1(1) to proceed without a representative of #ie p?hsx{;l estate of a
‘ \

\
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t is doubtful deceased person who may have been interested in the matters in
t plaintiff or question ; or, (2) to appoint some person to represent such deceased
een 80 com- persun's personal estate for the purposes of the action.

ssary for the Where the Court makes an order adopting either of these courses,

1y order any the estate in question is bound and concluded by the proceedings as

s plaintiff or though it had been represented in the litigation by a duly appointed

ules 8. C. 103, legal personal representative.

of parties as Whenever, therefore it is necessary that the, real estate of a No authority

to appoint an)y
2 s one to represent
the Court has no power under this Statute, either to proceed in the realty

Ch. D. 169; deceased person should be represented in any action or proceeding,

of plaintiffs absence of the real representative or to appoint any person to repre-
aintiff on the sent such estate, so as to bind it by the proceedings. But in

aring of the any case in which the right of the heir-at-law, or next of kin, ‘or of a

appear just, class, shall depend upon the construction which the Court shall
t; and give place upon any instrument, and it shall not be known, or shall be
ar just and difficult to ascertain who is, or are, such heir-at-law, next of kin, or
| superseded class, and the Court shall consider that, in order to save expense,or for

some other reason, it will be convenient to have the question of con-
struction determined before such heir, next of kin, or class, shall be
ascertained, the Court may appoint a peison to represent the heir,
next of kin, or class, and the judgment of the Court is to be bind-
ing on the parties so represented : see Rule S. C. 99.

And in every action the Court may now under Rule 8. C. 103, deal
with the matter in controversy, so far as regards the rights and
interests of the parties actually before it.

of a person
jal personal

9,8 9 (p
Court, and

appear that The application under the Statute is usually made by ex parte Application  un-
(uestion has motion in Chambers, but the order may be made at the trial of the ;:‘;‘dgtl\lllte, o
may either action : Mendes v. Guedalla, 10 W. R. 485 ; Hewiston v. Todhunter,

state of the 2L J. Ch. 76; Re Peppitt, 4 Ch. D, 230 ; or on a motion for judg-

esent such ment ;: Gairdner v.Gairdner, 1 O.R. 184, and see Curtius v. Caledonian
1g, on such Fire and Life Ins. Oo., 45 L. T. 662 ; or at a subsequent stage of the
thinks fit, action where the party whose estate is to be represented, dies after the
ithstanding W ¢rial . McCarthy v. Arbuckle, 31 C. P. 48. Before the order is' made

grest in the notice is sometimes required to be given to the person, if any, who

the person would be entitled to letters of administration : Curtius v. Caledonian

jrse_to_the Five & Life Ins. Co., supra.

wn_adminis) The Court has a wide discretion either to appoint a representative, Discretion of
i3 and the Bt proceed without any representation if it considers the estate in "™

1 bind the question sufficiently protected. See Joint Discount Co. v. Brown, 8

ery rcsplﬂ" L R. Eq. 380 ; Tarratt v. Lloyd, 2 Jur. N. 8. 371 ; Hewitson v. Tod-

resentative hunter, 22 L. J. Ch. 76.

iad been a Representation of the estate has been dispensed with, where the Cases when rcp-
I, and had Bdeceased person was in the same interest as the plaintiff: Cox v. ""'e"tf‘a‘i‘{h st
 Court.” Taylor, 22 L. J. Ch. 910 ; or where other persons of the same class R :
ses, either ere before the Court : Abrey v. Newman, 17 Jur, 153 : and a repre-

estate of 3 sentative of the estate of one of two executors who had died insol-

5
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vent, and to which representation could not be obtained was' als
dispensed with : Moore v. Morris,” 13 L. R. Eq. 139; Band v. Ran.
dle, 2 W, R. 331; Rogers v. Jones, 1 Sm. & G. 17; and where the
deceased person’s interest was very small ; Montgomery v. Douglas,
14 Gr. 268 ; and where his estate was insolvent and his next of kin
refused to take out letters of administration and the estate appeared
to have no substantial interest in the fund sought to be recovered by
the plaintiff, representation was dispensed with : Curtius v. Cale
donian Fire and Life Ins. Co., 45 L, 'T. 662, and even where the de.
ceased party was sole plaintiff and tenant for life, and an arrear of
income remained due to him, an administration suit instituted by
him, was on the application of the defendants, revived without any
representative of the original plaintiff, whose executor had died with.
out proving his will, but without prejudice to the right of the personal
representative of the original plaintiff to intervene : Hayward v,
Pile, T L. R. Chy. 634, but seg Bank of Montreal v. Wallace, 1 Chy.
Ch. R. 261.

Where a deceased person had by an instrument inter vivos made
over his property to the defendant, who became bound to pay his
grandchildren $400 each after the death of the settlor, the Court
dispensed with a personal representative of the settlor, in a suit by
one of the grand-children to enforce payment of the $400 : Mulhol-
land v. Merriam, 19 Gr. 288, S. €. 20 Gr. 152. Where the interest of
the deceased person only amounted to $20 or $30, and no personal rep-
resentative had been appointed, ‘the Court dispensed with the pres:
nal representative : Montgomery v. Douglas, 14 Gr. 263,

Where ay ¢state had been administered, and pending the suit for
administratiph, the personal representative died, and all that re
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mained to bé~done was for the Master to make his report, and it
appeared that the estate was insolvent, an order was made appoint:
ing the solicitor of the deceased administratrix to represent the
estate : Re Tobin, Cook v. Tobin, 6 P. R. 40. So alsoin an action
by a mortgagee of a policy on the life of the mortgagor, who had
died intestate and insolvent, and no administration had been taken
out to his estate, the presence of a personal representative of the mort:
gagor was dispensed with ; Curtius v. Caledonian Fire Ins.Co., 45 1. T.
662 ; Webster v. The British Empire Ins. Co., 43 L, T. 229 ;15 Ch.D.
169.

The Statute has been held to apply though the deceased person
was never a party to the action (/b.), but see Hughes v. Hughes,§
App. R. 873. It also applies to proceedings on a special case : Swallo¢
v. Binns, 17 Jur. 29; and to proceedings by petition : Re Ranking, 6L
R. Eq. 601-5 ; Bz parte Cramer, 9 Hare App. xlvii.; and see Magnay
v. Davidson, 1b. 1xxxii., but is generally applicable only where from
any cause there is difficulty in obtaining representation of the estate:
Long v. Storie, Kay App. xii ; Davies v. Boulcott, 1 Dr. & Sm. 23;
Bliss v. Putnam, 29 Beav. 20,

and the latter are
Lovell w. Gibson, 1
v. Wilde, 14 L. R. ]
dory v. Fry, 1Y.
6r. 110 ; and it is
the Statute will bi
lnds of a deceasec
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ralty parties ; R,
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lune, 21 Gr, 515,
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the execution may
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filly impeached on
¢entitled to set v
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ed was' also In an action to enforce a lien for an annuity charged upon real
3and v. Ran- J estate, it is not necessary to make the personal representative of a
d where the Jll deceased p2rson who was liable for its payment a party, unless an
1 v. Douglas, account of the personal estate of the deceased is asked : Paine v.
. next of kin (hapman, 7 Gr. 179, and see Burns v. Canada Co., 7 Gr. 587. In
ate appeared an action against the heirs of a deceased purchaser to enforce a
secovered by rendor’s lien, the widow of the purchaser is a necessary party in
tius v. Cale- B respect of her dower : Paine v. Chapman, 7 Gr. 179.
here the de- Although the Statute enlarges the power of the Court beyond the Caseswhere stat-
an arrear of sope of Ord. 56, it has been held not to authorize the appointment :;;f;‘?es ok
nstituted by Ji of a person to represent an estate which the action is brought to
without any administer, nor in such an action can the Court dispense with the
d died with presence of a legal personal representative : Hughes v. Hughes, 6
the personal App. R. 373, and see Rowsell v. Morris 17 L. R. Eq. 20; Outram v.
Hayward v, Wyckhoff, 6 P. R. 150 ; Leonard v. Clydesdale, 6 P. R. 142 ; Toronto
llace, 1 Chy. J Swings Bank v. Canada Life Assurance Co,, 13 Gr. 171.
A person cannot be appointed to represent an estate under the gongent of per-
r vivos made i Statute without his consent : Prince of Wales Co. v. Palmer, 25 ;‘;‘(’”::mp"lf‘wd
d to pay his Beav. 605 ; Hill v. Bonner, 26 Beav. 372. The proper person to be
r, the Court il appointed is the person who would, be appointed administrator ad
in a suit by [ ltem : Dean of Ely v. Gayford, 16 Beav. 561 ; where the deceased

e interest of il therein was appointed : Hele v. Lord Bexley, 15 Beav. 340.

)ersonal rep- Although a judgment in a suit to which .the personal representa- judgment
y res: ive 18 a pt is conclusiv 3 » De al estate , 8gainst persoual
ith the pres F. e l? 'x p'u‘.ty is conclusive a.s regards the personal estate and t}xlom sepvesssiintive,
Gr. 268. beneficially interested therein, whether as legatees or next of kin ; how for binding
, \ g

» . i . . 9 sus R on real represen -
the suit for it is only prima facie evidence of a liability of the estate as against ’

\ Fi
\.
tative,
all that re Jill those interested in the realty, whether as devisees, or heirs-at-law,
sport, and it o

00: Mulhol- had left a will which was disputed, the person named as executor 3
S
-

ud the latter are at liberty to rebut it : Eecles v. Lowry, 23 Gr. 167 ;

vde appoint: [ Lovell v. Gibson, 19 Gr. 280 ; Willis v. Willis, 19 Gr. 573 ; Harvey
present the Qb v. Wilde, 14 L. R. Eq. 438 ; Steel v. Lineberger, 59 Penn. St. Rep. 308 ;
in an action g Sory v. Fry, 1 Y. & C. C. C. 603, and see Anderson v. Paine, 14
or, who hal JGr. 110 ; and it is therefore only to this extent that an order under
been taken @l the Statute will bind those interested in the real estate. But the

,f the mort- Jilllands of a deceased person may be sold under execution against his
Y., 45 1. T. Jpersonal representative, without making the persons interested in the
) ;15 Ch. D. @ realty parties ; R. 8. O. c. 66, ss. 35, 36, 40 ; and the persons inter-
ested in the realty are prima facie bound by the sale : McKEvoy v.

ased person S Clune, 21 Gr. 515. - But where the claim for which the judgment is
r. Hughes, § Jilrecovered is one that is not properly enforceable against the realty,
se : Swalle Jlthe éxecution may be stayed in an action by heirs-at-law : Anderson
anking, 0 L V. Paine, 14 Gr. 110: and'if a sale take place it may be success-
see Magnay fuilyjmpcuclml by the heir-at-law : Freed v.'Orr, 6 App. R. 690.
where {ron JlWhere the judgment against the personal representative is success-
the estate: Jfully impeached onthe ground of fraud and collusion, the beneficiaries

& Sm. 23; e entitled to set up the Statute of Limitations against the claim of




Statute does not
supersede juris-
diction of Surro-
gaie Courts,

Court may pro-
ceed though some
of the parties
interested are
not before it.

CHANCERY ORDER 57. /

the creditor which the personal representative had omitted or neg-
lected to plead : Jardine v. Wood, 19 Gr, 617.

The Master in Chambers has power to entertain applicaticns under
the Statute for the appointment of a person to represent the estate
of a deceased party : Collver v. Swayzie, 8 P. R. 42; Holmested's
Manual Pr., p. 210.

The Statute does not supersede the authority and jurisdiction of
the Surrogate Courts as the sole tribunals authorized to grant letters
probate of wills, or letters of administration.
Court to proceed with an action so as to bind the personal estate of a
deceased person even though no letters probate, or letters of admin.

It merely enables the

istration, have been granted by the Surrogate Court.
tative authorized to be appointed by the Statute is not an adminis-
trator, but merely represents the estate for the purpose of the action
in which the order is made, and he 18 not entitled to act as an admin,
istrator of the estate, except so far only as it is necessary for him f
do so for the purposes of the action in which he is so appointed. It
has not been usual to require any security to be given by a person
appointed under the Statute to represent an estate, and he hasng
authority to receive any moneys belonging to the estate he is_ap-

The represen

pointed to represent, except according to the express order of thé"

Court in_that behalf.
receive a sum of money payable out of Court to a deceased person,
although the amount was small ; Rawlins v. McMahon, 1 Drew 225;
Williams v. Allen, 32 Beav. 650, and has refused to order payment to
the representative, where one has been appointed in the suit : Byam
v. Sutton, 19 Beav. 646,

An administrator ad litem may be appointed by the Surrogate
Court : R. S. 0. ¢ 46, s. 54, and see s. 51, and a décree against him
binds the general administrator Davis v. Chanter, 2 Ph. 545 ; Crofl
v. Waterton, 13 Sim. 653 ; Ellice v. Goodson, 2 Col. 4 ; Williams .
Allen, 32 Beav. 650 ; Woodhouse v, Woodhouse, 8 L. R. Eq. 514 ; Collas
v. Hesse, 12 W. R. 565. Ty

The Court has refused to appoint a person to

57. Where questions arise between parties, who are
some only of those interested in thg property respect-
ing which the question arises ; or where the property
in question is comprised with othdr property in the
same settlement, will, or* other instjument, or is the
property of an intestate, the Courti may adjudicate
on the questions arising between sucli parties, without
making the other parties interested |in the property
respecting which the question arisey, or iuterested
under the settlement, will, or other ipstrument, par-

ties to the
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ment, or the
é¢uted or adx
and without
accounting |
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tted or neg. ties to the suit; and without requiring the whole

" N trusts and purposes of the settlement, will, or instru-

‘aticns under .

ut the estate IR ment, or the whole estate of the intestate, to be exe-

Holmested's tuted or administered under the direction of the Court,
and without taking the accounts of the trustees or other

irisdiction of : ‘ il &5l
accounting parties, or ascertaining the particulars or

grant letters ’ ? . .

: enables the | amount of the property touching which the question

\ estate of a or questions have arisen, or of the whole estate or

s of admin- B gseets ; but where the Court is of opinion that the

he represen- i . . t g

gty application is fraudulent, or collusive, or that for some

an adminis- ; ;

of the action other reason the application ought not to be enter-

18 an admin, B tained, it may refuse to make the order prayed. (3rd

y for him® W june 1853 ; Ord. 29.) (Imp. Act. 15 & 16 Vict. c. 86
pointed. It e 51)

wy a person

1d he has nq The Court may under this Order execute one or more of several

specific trusts embraced in an instrument without making all the
persons interested in the other trusts embraced therein, parties :
i & person to Powgell v. Hingston, 3 Sm, & G. 337. But some of the parties inter-
wed person, ested on-both sides of the question involved must be before the Court :

Drew 225; Swallow v. Binns, 9 Hare App. xlvii. The Court has refused to per-
it a plaintiff at the hearing to strike out the names of defendants
whom he had improperly omited to serve with a subpeena to hear
judgment, and proceed in their absence although such parties had
merely a nominal interest : Lanham v. Pirie, 2 Jur. N. S. 1201, and
see Quantz v. Smelser, 6 P. R. 228 ; but where at the hearing it was
discovered that an order pro confesso against certain defendants had
been vacated by a subsequent amendment, the Court pronounced a
decree saving the rights of such defendants : Waddle v. McGinty,
15 Gr, 261.. A decree for foreclosure could not be made under this
(rder as against some only of the parties interested in the equity of
redemption : Caddick v. Cook, 32 Beav. 70. But where the parties
interested in the equity of redemption are numerous, the Court may
property under Ord. 43? an'urd judgment, and direct that parties so interested
by in the be made parties in the Master’s Office, but such order can only be

made, where one or more parties interested in the equity of redemp-
tion, are already parties to the action,

e he is ap-
order of thé

payment to
suit : Byam

3 Surrogate
against him
545 ; Croft
Williams v.
514 ; Collas

, who are
r respect-

v is the

djudicate

No action is now to be defeated by reason of the misjoinder of Action ;mtm be
without parties, and the Court may in every action deal with the matter in RUN W o

joinder,
propcl‘t\' controversy so f.ar as regards the rights and interests of the p:ﬁtiesj
’ wtually before it : Rule 8. C. 103. Where a defendant now wishes to
nise an objection to the plaintif’s proceedings, on the ground of the
ent, par- Jon-joinder or misjoinder of parties, it can no longer be raised by

uterested
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demurrer, but must be raised on motion to add, or strike out, parties:
Werderman v. Societé Generale D’ Electricité, 19 Ch. D. 246; 45 L. T.
514 ; 18 C. L. J. 18, or the Court itself may mero motu make an order
for that purpose: Kino v. Rudkin, 6 Ch. D. 160 ; Rule 8. C. 103, a.

The Order applies to applications made under 7he Trustees Relief
Act, 1850, and some qut of several parties entitled to the equity of
redemption were held entitled to apply under that Act for a recon.
veyance : Re Sharpley's Trusts, 1 W. R. 271. The Order also ap.
plies to plirties to special cases : Binns, 9 Hare App,
xlvii ; Re Brown, 29 Beav. 401.

When the Court proceeds under this Order in the absence of any
parties interested, the absent parties are not bound by the proceed.
ings : Doody v. Higgins, 9 Hare App. xxxii,

Swallow v.

No ohjection for
want jof parties
when |following
Rules apply.

58. 1t shall not be competent to a defendant to take
an objection for want of parties in any case to which
the seven rules next hereinafter set forth apply. (8rd
June, 1853 ; Ord. 6, s. 2.)

Under Rule S. C. 102, subject to The Judicature Act and Rules this

Order is now in force in all the Divisions of the High Court of

Justice. The object of this Order is to save unneéessary expens,

and where unnecessary parties are made to the action, the Court wil
refuse to charge the estate with extra costs thereby occasioned:

Rodgers v. Rodgers, 13 Gr. 457 ; Bradley v. Wilson, Ib. 645, andit
would seem that the plaintiff may be ordered to pay such costs.
Personsnotmade Although in the several cases mentioned in the Order the actin
parties, must be ;yay he commenced and judgment obtained without making all
served with judg- ; P :
ment. persons interested parties to the action, yet the persons who but for
this Order, would be necessary parties to the proceedings must under
Ord. 60 post, be served with a copy of the judgment, unless the
Court, or Master, dispense with the service, and it is not until ‘ afte
that they are bound by the proceedings. Whethe
persons upon whom service of the judgment is dispensed with, ar
bound by the proceedings as if they had been actually served, is not
stated in the Order, and it is possible that they would not bew
See Doody v. Higgins, 9 Hare App. xxxii.
SssiE otk Notwithstanding this Order, all [persons from whom an account
whom an account sgought, must be made parties in the first instance : Latch v, Lalch
S,n:i;ﬁ::,tmwe 10 L. R. Chy. 464; Walker v. Seligmann, 12 L. R. Eq. 15
parties. Rolph v. U. C. Building Society, 11 Gr. 275, 278-9 ; Hopper ¥
Harrison, 28 Gr. 22; and the judgment cannot be varied under Ord
60, at the instance of persons served with the judgment so as
direct the taking of accounts for which no foundation is laid i
the pleadings: Foster v. Foster, 3 L. R. Chy. 330, at all eveu
not without giving the party from whom an account is sought

such service,”

bound.
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out, parties opportunity to adduce evidence to show that the account should not

U6: 45 LT be ordered : and persons served with the judgment, have no greater
ke an otdie right to call the original defendants to account, than they would
L 0. 103, a have if such persons had been originally made co-defendants in the

Prustees Relief action ; thus in an "lctl‘ull by a rmn'zumlcrmzm for an account, it was
held that a tenant for life served with the judgment could not claim
an account of the income : Whituey v. Smith, 4 L. R. Chy. 513.

All persons in the same interest with the plaintiff, necessary to he

the equity of
t for a recon.

Irder also ap.
9 Hare Ay, made parties, except perhaps infants, should be made co-plaintiffs ;

where they are made defendants in consequence of their refusal to

ysence of any join as plaintiffs, they will be refuséd their costs; Ling v Smith,
* the proceed: 2% Gr. 246.

Rule 1.—A residuary legatee, or next of kin,\ may

ant to take B have a decree for the administration of the peysonal

3 to which : ;
ply. (3ud ing l'es.uluary legatees or next of kin. (Imp. det, 15
& 16 Viet. c. 86, s. 42, 7. 1.)

Where the action is brought by one of several residuary legatees,

estate of a deceased person without serving the remain-

nd Rules this
ligh Court of
Sary expense,

& na . s . Action by resi-
the plaintiff sufficiently represents all the residuary legatees, and the duary legatee.

others are not entitled as of course to appear in the Master’s Office, by
a separate solicitor, and if they do, they may be refused their costs ;

she Court will . e ?
hoCoutial to entitle them to costs some sufficient reason should be stated in the

r occasioned:

b. 645. and Master’s report, for their being represented by #.eeparate solicitor :
). 645, and 1t v ” N 200
Gorham v. Gorham, 17 Gr. 386.
ch costs. PR | tative i g
The legal personal representative is a necessary party to an action p,peonal repre-
for general administration, and it is necessary to allege that the sentative a neces-

& sary party to ac
person named as the legal personal representative has proved the tion for adminis-

ler the action
making al

s who but for ; : . S . i
will or obtained letters of administration as the case may be : Penny tration.

v. Watts, 2 Ph, 149 ; Re Marshall, Fowler v. Marshall, 1 Chy. Ch.
R.20; Kelly v. Ardell, 11 Gr. 579 ; Simons v. Millman, 2 Sim. 241 ;
Lowryv. Fulton, 9 Sim, 104 ; Zimmerman v, O’ Reilly, 14 Gk, 646 ;
Groves v. Lane, 16 Jur. 1061 ; Cooke v. Gittings, 21 Befyv. :WT;
Beardmore v. Gregory, 2 H. & M. 491 ; Cary v. Hills, 15 L. R. Eq. 79 ;
Dowdeswell v. D.,9 Ch. D. 294 ; Rowsell v. Morris, 17 L. R. Eq. 20.
But probate, or administration, obtained by the alleged personal re-

'8 must under
16, unless the
5 until * after
s,  Whether
sed with, ar

gerved, is not
uld not bew

presentative pendente lite before the trial of the action, will be suffi-

an account : * A ;
cient to bind the estate: Bateman v. Margerison, 6 Hare 496, and

wteh v. Laich ; w v
R. Eq. 18 this was held even though the objection was taken by defendant in

s Hopper his answer : Edinburgh Life Assurance Co. v. Allen, 19 Gr, 593 ; and
d under Ori [ % Stump v. Bradley, 15 Gr. 30 ; McDonald v. MecDonald, 14 Gr,
133, where_ probate not obtained until after judgment. Judg-
ment for the general administration of a deceased person’s estate
st all evessfill 0not be granted against an executor de son tort where the legal

personal representative is not a party : Rowsell v. Morris, 17 L. R.

1ent so as
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Eq. 30 ; Outram v. Wyckoff, 6 P. R. 150, but see Re Lovett, Amble)
v. Lindsay, 3 Ch. D. 198 ; nor against one of several executors wh
have proved, even though the absent executor be out of the jurisdic.
tion : Re Freeborn, F. v, Carroll, 6 P.R. 188; Latch v. Latch, 10. LR’
Chy. 464. All the executors who have proved, and all who have
acted, even though they-have not proved, are necessary parties:
Vickers v. Bell, 4 D. J. & S. 274 ; Hamp v. Robinson, 3 D. J. &. §,
97 ; Latch v. Latch, supra ; but an executor who has renounced, or
who has neither proved nor acted, need not be made a party : For
syth v. Drake, 1 Gr. 223 ; Willisv. Walker, 1 Vern. 90 (n) 2 ; Stinson
v. Stinson, 2 Gr. 508 : but where the plaintiff brought a suit for
administration against one of three executors and trustees, allegi
in the bill that the others had never acted, and the bill having be
served by publication, on a héaring pro confesso the Court refu
to make a decree in the absence of $he other two executors and tru
tees as parties, or of proof of the/facts alleged, accounting for

not being made parties : Lane 7 Young, 17 Gr. 100. The renfincia-
tion of an executor under R. S. O. c. 46, s. 59, is perempto u{
cannot be recalled on the death of the acting executor : Alen W
Parke, 17 C. P. 105 : and after renunciation he cannot executea
power of sale given to him, qua executor : Travers v. Gustin, 20 Gr.
106 ; and see Re Delaronde, 19 Gr. 119. As to the acts which
will render an executor liable, notwithstanding his renunciation
of probate, see Vannatto v. Mitchell, 13 Gr. 665.

Thé\representative of a deceased executor who fully accounted to
the surNvingexecutor, need not be made a party : Webster v. Leys,
28 Gr. 471.

An executor proving the will, after judgment has been obtained,
against another executor who had previously proved, might formerly
have been added as a party by a supplemental order : Guthrieyv.
Walrond, 22 W. R. 723 ; and it would seem he might under the
present practice be brought before the Court under an order to con-
tinue proceedings, see Rules S.C. 374, 385. A general decree for admin-
istration was granted in a creditor's suit against an administrator ad
litem, it being alleged in the bill that there was no personal estate,
and the parties interested in the realty having allowed the bill to be
taken pro confedso against them : Dey v. Dey, 2 Gr. 149, but see re-
marks of Spragge, C., Garrow v. McDonald, 20 Gr. 130.

An action for protecting the estate until probate cannot be joined
with an action for administration ; formerly a bill so framed was
demurrable for want of parties : Rawlings v. Lambert, 1 J. & H. 458;
Overington v. Ward, 34 Beav. 175, and see Tempest v. Camoys, 35
Beav.. 201, and Cole v. Glover, 16 Gr. 392 ; but now any objec
tion to an action on the ground of the absence of necessary parties,
can not under - 7he Judicature Act be taken by demurrer, but the
question must be raised on motion to add the necessary parties;
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wett, Ambley Werdermann v. Societé Generale D’ Electricité, 45 L. T. 514 ; 18 C. L.

xecutors whd f J. 18; 19 Ch. D. 246 ; Young v. Robertson, 2 O. R. 439.

the jurisdic. The removal of the assets out of the jurisdiction will be restrained Removal of
tch, 10. LR’ 8 by injunction even though the deceased’s domicile was out of the :::'t::i‘.;mbe

11 who have Province : Shaver v. Gray, 18 Gr. 419,

ary parties: Where the action relates to the realty as well as the personalty, Real representa-
D.J. &8 unless the executor is also trustee, or devisee, of the realty, or of :}ilf;fZJB;'r';‘l‘_‘ﬂr'l(,n_
snounced, or some part of it : Stewart v. Hunter, 14 Gr. 132, it is necessary to
party : For- join the heir, or if the lands be devised, then the devisee, or one or

n) 2 ; Stinson more of the devisees (Calvert, 151, 153, Ord. 472 post.) But execu-
it a suit for tion against the lands of a deceased person may be issued upon a
ees, allegi judgment against his personal representative, although those inter-
having be: eted in the realty are not parties to the action ; R. S. 0. c. 66, s.
ourt refu 40, and see McEvoy v. Clune 21 Gr. 515.
No action can be brought by a legatee, or next of kin, against a No action for
ing for personal representative before a year has elapsed from the death of ‘l’:‘:;"t‘,’v“;(‘:;"‘i:‘
1e renfincia- the deceased testator, or intestate, 33 Geo. III. c. 8; Slater v, or next of kin,
smptofy w Slater, 3 Chy. Ch. R. 1; Vivian v. Westbrooke, 19 Gr. 461. But an qoin & year of
or : Allen ™ wtion for the protection of the estate simply, may be brought by a
ot executea [ legatee, or next of kin, against an executor e son tort before the lapse
ustin, 20 Gr, of the year: Beardmore.v. Gregory, 2 H. & M. 491 ; but not for ad-
acts which ministration as well : Rawlings v. Lambert, 1 J. & H. 458 ; Overing-
renunciation tonv. Ward, 34 Beav. 175- The High Court has no power to appoint High Court can
anexecutor, in place of éxecutors who have become incompetent to act ;:L‘;:lpsi:'c‘: ;;“S'
wecounted to through bodily infirmity, that can only be done by the Surrogate executor,
iter v. Leys, JCourt : nor will the High Court appoint a trustee in place of such
executors ; Corrigal v. Henry, 2 Gr. 310. But where an executor has
mn obtained, ecome insolvent a Receiver will be appointed : Harrold v. Wallis,
ht formerly QY Gr. 443, and see Meacham v. Draper, 2 Gr. 316.
v GQuthrie v, Where the personal representative has duly advertised for credi- when personal

t under the tors under R, S. 0. c. 107, s. 34, and has distributed the estate, that representative
has distributed

s and tru

rder to con- Jllis an answer to a subsequent action against him for administration, estate after ad-
: g . . vertising under
s for admin- Jby a legatee, see Newton v. Sherry, 1C. P. D. 246 ; or by a creditor :,‘m“w‘gﬂd,,m,i,_
ristrator ad JClegg v. Rowland, 3 L. R. Eq. 368, even though he hgve retained tration refused.
onal estate, mongy in his hands to answer legacies, because from the time he
. A .
1e bill to be ts apart joneys to answer legacies, he ceases to hold them as execu-

but see re- Jtors, but becomes then a trustee thereof for the legatees: /b ; Cameron
v.Campbell, 27 Gr. 307 ; Ballard v. Marsden, 42 L. T. 763 ; Gulbraith

t be joined . Duncombe, 28 Gr. 27, but see Noble v. Bwtt, 24 Beav. 499. But
framed was [ he has notice of a creditor’s claim, he is not discharged because it

& H. 458; Was not sent in: Wood v. Wood, Markwell's Case, 21 W. R. 135 ;

Camoys, 3 e Land Credit Co. of Ireland, W. N. (72) 210 ; and if the adver-

any objec- sement is insufficient he is not protected : Wood v. Weightman, 13

wy parties, S R. Eq. 434,

er, but the Where also there had been an accounting in the Surrogate Court Account in Sur-
ry parties; [y the personal representative and no objection made for eight years, T8tte Court.

6
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the right to a further accouﬁt in the High Court of Justice was held
to be barred : Bellv, Landon, 18 C. L. J. 178.

Personal representatives distributing an estate without advertis.
ing under the Statute (R. S. 0. c. 107, 5. 34), or without the authority
:"ilﬁg‘;“l‘m“('l‘:;‘r' of the Court remain liable to a creditor, though they had no netice
statute, remains of his claim, Knatchbull v. Fearnhead, 3 My. & Cr. 126 , Nobley,
Yablesacredi- 13,0, 24 Beav. 499 ; Jefferys v. Jefferys, 19 W. R. 464 ; and alsoto
/ legatees ; and where the executor has distributed under a mistaken
/ construction of the will he is liable to the parties injured : Hillian|
v. Fulford, 4 Ch. D. 389 ; Boulton v. Peard, 3 D. M. G. 608 ; Doyl
v. Blake, 2 Sch. & L. 243 ; but he would have a right to recoup him.
self out of any further payments due to those who had been over.
paid : Dibbs v. Goren, 11 Beav. 483 ; and would also seem entitled
to call on them to refund the money overpaid them, but not any in

terest thereon : Jervis v. Wolferstan, 18 L. R. Eq. 18.

Personal repre-
sentative distri-
buting estate

/

An infant executor is not liable to ‘account for-assets received by
him whilst a minor: Nash v. McKay, 15 Gr. 247 ; Hindmarsh,
Southgate, 3 Russ. 324. )

Payment of alegacy in full, is, 1;72'»1(1 facie, an admission of assetst
pay all legacies/ in full, but it /‘fs open to explanation : Colemanv.
Whitehead, 3 Gr.-227. (

Administration has been refu\ed where the estate was sworn by
the executors not to have exceeded $50 : Foster v. Foster, 19 Gr.
463 ; but see Re Falconer, 1 Chy. Ch. R. 273 ; and where the plai-
tiff’s claim as legatee, only amounted to $28, notwithstanding it wa
alleged that there were other legacies for a considerable sum remain
ing unpaid, administration was refused, though the suit was unop

posed : Reynolds v. Coppin, 19 Gr. 627.
Ord. applies to This Order applies to applications for administration on summary
3{;223:&:"%—“ applications in Chambers, under Ords. 467 or 638. See Ruly 8.C. 3
administration. 1, jer which, these latter Orders are in force in all the Divisions of the
High Court : but it is to be noted that rule 1 of this Ord. is confinel
to actions by a residuary legatee, or next of kin, and rule 2 1sco
fined to actionis by a legatee interested in a legacy charged upon rel
estate, and therefore neither of these rules extend to actions by spe
cific legatees, or pecuniary legatees whose legacies are not charged o
real estate ; but see Ord, 7 ante, as to. meaning of words “legm‘y,"

Infant not liable
to account,

Payment of leg-
acy, is admission
of assets,

Administration
refused when
estate small,

‘“legatee,” and *‘residuary legatee.”
g ) Yy leg

Legatee whose
legacy is charged
on realty; need
not join other
persons inter-
ested.

Rule 2.—A legatee intevested in a legacy charge
upon real estate; or a person interested in the pm
ceeds of real estate directed to be sold, may have
decree for the administration of the estate of ¢
deceased person, without serving any other legt

or person i
(Imp. Act 1

See note to r

Rule 3.—/
like decree, 1
or co-heir,

See note to r 1

[ Rule 4—
deed or instr
tion of the t
serving any o
156 & 16 Viet,

A new trustee
cestuig que trust ;

A suit by one ¢
upon land devise
making another ¢
on the same land

But parties wl
be made parties
General v. Avon
that Z'albot v, Ea
been constantly d
8 C. 91, 92,

All persons fro;
ginal parties to tl
has been party to
nett, 6 D. M. G. (
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Bank Qf Toronto
% Gr. 102 ; Conse
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Where a suit -
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wme : Whitney v.

The Court will «
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V. Henderson. 17
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tice was beli S o person interested in the proceeds of the estate.

(Imp. Act 15 & 16 Vict. c. 86, s. 42, ». 2.)

out advertis. :
See note to r 1.

the authority

ad no notice Rule 3.—A residuary devisee, or heir, may have the Residoary de-
26 , Noblev v visee or heir,need

1k \oree 1 OT'V1] - -resi v devigee ot join co-de-
Ry like decree, without servingany co-residuary ‘l"”“"o’vim.om-hem,

sr a mistaken Jil§ OF co-heir.
ed : Hilliar See note to r 1.
. 608 ; Doyl .

: KRUZ(! 4.—One of several cestuis que trust, under a one of several
) recoup him. ; ¢.q.t. need not
ad been over i deed or instrument, may have a decree for the execu-join other c.g.t.
seem entitlel B8 tion of the trusts of the deed or instrument, without

6 not any i WY erving any other of such cestuis que trust. (Imp. Act,

. 15 & 16 Vict. c. 86, s. 32, r 4.)
3 reoeived by f
Findmarshv. A new trustee may ke appointed in an action by one of several
cestuig que trust : Jones v James, 9 Hure, App. Ixxx.

A suit by one of two cestuis que trust to recover an annuity charged
upon land devised to the defendant, was held maintainable without
making another cestui que trust interested in another annuity charged
o the same land, a party : Rees v. Engleback, 12 L. R. Eq. 225.

But parties who claim adversely to the trust could not formerly
be made parties to a suit for the execution of the trust : Attorney-
General v. Avon Corpoxation, 3 D. G.J. & S. 637, where it is said
that T'albot v. Earl of Radnor, 3 My. & K. 252, to the contrary had |,

: been constantly disapproved and never followed ; but see now Rules
nit was unop- § 0. 91. 92

on of assetst

: Coleman .

vas sworn hy
Foster, 19 Gt
ere the plain
anding it wa
) sum remain

All persons from whom an account is required must be made ori- Persons from
: R . . <« whom account
) ginal parties to the action, see ante p. 38 ; thus a cestui que trust who required, must
» Ruld 8.C.5 S has been party to a breach of trust, is a proper party : Jesse v. Ben- ;-”‘Wl”;-““i"dlw
J g e parties,

on Summary

ivisions of thell w6 D. M. G. 609; and a stranger or a creditor, who has joined
rd. is confinciill i the breach of trust may be joined : Lund v. Blanshard, 4 Hare 9 ;
rule 215 ot Bank of Toronto v. Beaver and Toronto Mutual Fire Insurance Co.,
ged upon red S 95 Gy, 102 ; Consett v. Bell, 1 Y. & C., C. C. 569 Stainton v. The
ctions by spe R (arron Co., 18 Beav. 146. But if a trustee commits a breach of trust,
ot ch:u‘ﬁ:t"l‘-“f the person participating is not a necessary party to an action for the
rds ““legacy, B general administration of the trust estate : 7iffany v. Thompson, 9
Gr, 244.

ey chargw \Yhere a suit was brqught by a remainderman f(»)!‘ an account
; " I dainst trustees, the tenaiits for life who were served with the decree,
in the pr were held not entitled to call the trustee to account as to the in-
1y have W ome : Whitney v. Smith, 4 L. R. Chy. 513,

state of 8 The Court will decree the execution of a trust of lands in a foreign Execution of
wuntry when the trustee is resident within the jurisdiction : Smith Fo%t In forelgn =

country, may be

ar  |ecuted '
1er leg V. Henderson. 17 Gr. 6 ; and see Re Robertson, R.v. R. 22 Gr. 449, decreed, when.
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CHANCERY ORDER 58, r. 5--6.

Rule 5.—1In all cases of suits for the protection of
property pending litigation, and in all cases in the

nature of waste, one person may move on behalf of

himself, and of all persons having the same interest
(Imp. Act, 15 & 16 Vict. c. 86,s. 42,7. 5.)

Where property was offered for sale by a trustee under depreciatory
the sale was restrained in
Dance v,

a suit
instituted by one of several cestuis que trust : Goldingham,
8 L. R. Chy. 902.

Where the action is necessary and proper, and has resulted in bene.
fit to the co-owners, they may be compelled to beat\their proportion
of the expense of the action, according to the advantage they are
shown respectively to have derived from the proceedings :
Mulholland, 16 Gr. 145.

Gage v

Rule 6.—An executor, administrator, or trustee, may
obtain a decree against any one legatee, next of kin
or cestui que trust, for the administration of the estate

or the execution of the trusts. (Imp, Act, 15 & 1§

Vict. c. 86, s. 42, ». 6.)

Where an action for administration is brought by the personal
representative, some special circumstances requiring the interven-
Cole v. Glover, 16 Gr. 392
v. Barry, 19 Gr. 458; Grant v. Grant, 18 C. L. J. 99. It seems
that he has no right to institute an action merely to obtain an
indewnity by passing his accounts : 3 Gr. 602;
Cole v. Qlover ; 16 Gr. 392. As to whether a deficiency of assets to
pay debts in full is alone a sufficient reason, seems doubtful : Swel-
nam v. Swetnam, 6 P. R. 149 ; Re Ette, 6 P. R. 159 : Re Shipman,
Wallace v. Shipman. 24 Gr. 177 ; Marsh v. Marsh, 7 P. R. 129:
Re Jack, Jack v. Jack, 13 C. L. J. 358 ; Re Bromley, (Blake, V.C,
28th Jany., 1878 ;) and see further, Ord. 471 note. Where there
were leaseholds it was held that the executor was entitled to bring
an action in order to obtain indemnity against liability on the cove-
nants in the lease : Re Bosworth, Howard v. Caston, 45 L. T. 136;
Dodson v. Sammell, 1 Dr, & Sm. 575; 4 L. T. N. 8. 44 ; but see
R. 8. 0., c. 107, 5. 32. The absence of a legatee beyond the juris
diction, whom the executors are unable to discover, was held to
be a sufficient ground for the executors coming to the court: R
Wade, Dee v. Wade, 18 Gr. 485.

Where the action is unnecessarily brought by the personal repre
sentative, he may be ordered to pay costs, or may be refused his
costs : see cases cited Ord. 638, post.
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CHANCERY ORDER 58, r. 7. 45

An executor may begin an action before obtaining probate, but g:;iiuggn‘"}:lymm
he must obtain probate before the trial : Newton v. Metropolitan probate.
Railway Co., 1 Dr. & Sm. 583 ; or before a defence is filed that he

is not executor : Simons v. Milman, 2 Sim. 241, ; (but see Edinburgh

Life Assurance Co. v. Allen, ante p. 39 :) and the same rule applies

to administrators: Humphreys v. Humphreys, 3 P, Wms, 350, :

An executor cannot under this order bring an action against one Executor cannot
of two co-executors who have proved, without making the other a ;1:;1:;;:}]:; Hg;'_t"'
party : Latch v. Latch, 10 L. R. Chy. 464, eral co-executors.

An action may be brought by a trustee against his co-trustee to Butc, ¢. . need

recover and securé the trust fund, without joining any of the cestuis ™ be joined
quetrust as parties : Horsley v. Fawcetf, 1} Beav. 565 ; Baynard v
Wooley, 20 Beav. 583 ; May v. Selby, 1 Y. & C. C. C.835; Peak v.
Ledger, 4 D. G. & S. 137 ; Franco v. Franco, 3 Ves, 75 ; and an ac-
tion may be also brought by the trustee against one cestuis que
trust to recover the trust fund without making the other cestuis que
trust parties : Bridget v. Hames, 1 Coll. 72,

An executor who advanced money to pay the price of certain land Action by per-
3 3 A sonal representa-
held’ @) his testator as lessee with a right of purchase, was held tjyeg o o
entitlefl to enforce his claim against the land, for the advances so :":‘I!a against
e o
Lannin v, Jermyn, 9

made, the personal estate being exhausted :
Gr. 160.

A personal representative who is a creditor of the estate may,
where the personalty is exhausted, obtain judgment against a devi-
see for administration of the reality devised. To such an action the
heir-at-law is a proper party ; but where the devisee made no objec-
tion in his answer to his not being joined, and the plaintiff alleged
by his bill that there were no lands descended, a decree was made
in the absence|of the heir, for the administration of the realty :
Tiffany v. Tiffapy, 9 Gr. 158.

Rule 7.—An assignee of a chose in action may insti- Assignes of
chose in action

tute a suit in respect thereof without making the may sue without
g joining assignor.

assignor a party thereto.

See R. 8. 0., ¢. 116, 8. 7. The assignee must take the beneficial Assignee must
interest in the claim assigned. He canuot sue in his own name **k¢ Peneficially.
alone, either under the statute, or under this Order, where the
asignment is made merely to enable him to bring the action : Wood
v. McAlpine, 1 App. R. 234 ; andsee National Provincial Bank of
England v. Harle, 44 L. T. N. 8. 585, where the assignment is only by
way of security, the assignor may sue in his own name notwith - Apd absolutely.
standing the statute : Hostrawser v. Robinson, 23 C. P. 350 ; Dawson
v. Graham, 41 Q. B. 532. A bond to secure alimony to a married Bond to secure
woman was held not to be assignable so as to epable the assignee to :Lm:,'ﬁ,,: e
ste in his own name : Reiffenstein v. Hooper/ 36 Q. B. 295. Any

J




46 CHANCERY ORDERS 59—60.

l’l“l'";“"«* ;‘Kist.iu}; defence existing against the assignor at the date of the assignment,
at date of assign- . . o . —y

ment miay be set may be set up in an action oy the assignee : Exchange Bank v. Stinson,
up. 32 C. P. 1568. Where the plaintiff has only a partial assignment, the

assignor should be made a party ; but the defect when taken at the

trar, or Deputy
is being prosecu
office copy may
be made an offic
hearing was cured by the assignor appearing by counsel and sub. another office ¢
mittigg fo be added as a party plaintiff, and bound by the pro.

o] e : to be
\ ceedings : Yates v. Great Western Ry, \Co., 24 Gr. 495. i Wll])o(n il
\ ave bee Ces
In cases tovered \ ‘o6 ORLEQ » (Y + 1f 1 PEQ
o 59. In all the above cases the Court, if it sees fit,
ma) require per av re 10 ¢ » e " \ . » £ -
b fouire ber. Ay require any other person to be made a party to
as parties,

parties, must b
pensed with.
(larke v.Clarke,

the suit, and may, if it sees fit, give the conduct of
only to the appe

the suit to such person as it deems proper; and may .
v originally made

make such order in any particular case as it deems [ ye appointmen

just for placing the defendant on the. record on the

same footing in regard to costs as other parties having
a common interest with him in the matter in question.
(3rd June, 1853 ; Ord 6, s. 2.) (Imp. Act, 15 & 16
Viet. c. 86, s. 42, ». 7.)

This Order is still in force : Rul \ . 102, and se¢ Rules S. C. 103,
104. '

60. In all the above cases the persons who, accord-
ing to the practice of the Court, would be necessary
parties to the suit, are to be served with.an office-copy
of the decree (unless the Court [or Master, see Ord.
(o Ovier 24 Pn—l 587,] dispenses with such service) indorsed with the

Ovic o notice set forth in%chedule A, hereunder written, and

Personus who
would be neces-
sury parties ex-
eept for Ord. 58,
must be served
with judgment

b p L‘t)'o«ix : :
b 3)(- anl(Tosklon, :.lttcl'.slltll service, they shull. be bound by the I‘)n.)ceed-
Mnect, V.17f- ings in tlnc. same manner as if they had hc‘cn ()r‘lguml.ly
c 44l made parties to the suit ; and upon service’ of Iuttlct:

< upon the plaintiff, they may attend the proceedings

under the decree. Any party.so served may apply to
the Court to add to, vary, or set aside the decree,

within fourteen days from the date of such service:
(3rd June, 1853 ; Ord. 6, s. 2.)

This Order, subject to 7he Judicature Act and Rules, applies to ac
Rule 8. C. 102.

tions in all the Divisions of the High Court :

Office Copy to be Served.—An office copy of the judgment
must be served. The copy of the judgment for service may be made
an office copy, either by the Registrar, or Local Officer in whose office
the judgment is entered, or by the Deputy Rvgistr\\r, or Local Regis-
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CHANCERY ORDER 60.

trar, or Deputy Clerk of the Crown, at the place where the reference
is being prosecuted. See Oid. 547 post, and Rule S. C. 417. The

office copy may be made, either by comparing the copy intended to
be made an office copy, with the entry in the judgment book, or with
another office copy.

Who to be Served.—All parties, who, but for Ord. 58, would [}\ltllt‘,‘;:;«:u-t:lwf’»;')
have been necessary parties to the action, who have not been made would have heen
parties, must be served with the judgment, unless service be dis¢ :""‘:(t‘"‘:l‘ ‘t:‘\‘li‘é"“
pensed with. Infants interested must be served : see Ord, 523 ; be served.
Clarke v.Clarke, 20 L. T. 0. S. 88. Rules S. (. 36, 70, appear to apply
only to the appointment of guardians ad litem to defendants who are
originally made parties to an action.  They do not seem to apply to
the appointment of guardians to infants required to be served with
an office copy of a judgment under Ord. 60. Service of the office copy
of the judgment on the Official Guardian ad litem does not appear of
itself sufficient to constitute him guardian ad litem for infant parties
requiring to be served under Ord, 60. There must be an order

Infants

taken out appointing him guardian in such cases. The Master
has power to appoint a guardian ad litem to infants, and lunatics, Lunatics.
where he deems it advisable while the proceedings are pending in
his office ; Ord. 587. The procedure to obtain such appointment by
the Master appears to be governed by Ord. 520 —526. And it would
seem that the order can only be made by the Master on notice ; but
in the case of infants, the procedure for obtaining the order on
preecipe under Ord. 610 would appear to be still in force. After the
appointment of the guardian ad litem, he must be served with the
order appointing him guardian, and the office copy of the judgment.
The Official Guardian is usually appointed guardian.
Effect of Service.—The person served is not liable to account. parties who are
served, are

bound by pro-
5 ceedings

nor can a motion for an injunction be made against him : Walker v.
Seligmann, 12 L. R. Eq. 152 ; Hopper v. Harrison, 28 Gr. 22
Rolph v. U, C. Building Society, 11 Gr, 275, 278-9. See, however,
Inre Rees, Rees v. George, 15 Chy. D. 490. Neither can he require
the defendant to account any farther than if he had been himself
an original defendant in the action : Whitney v. Smith, 4 L. R..Chy-
513: A party served, however, may impeach in the Master’s office
an instrument set up in answer to his claim as a legatee;on the
ground of fraud : Darling v, Parling, Rossa's claim, 15 C. L. V. 12
Whether the party served attend the proceedings or nof, he is
bound by the proceedings. Unless he give notice to the plaintiff of
his intention to attend the proceedings under the judgment, he is
not entitled to sevvice of notice of the proceedings in the Master’s
ofice : English v. English, 12 Gr. 441,
Attending Proceedings. — A person served is entitled, on giving Parties served

R R : o 3 S . may on notice
notice to the plaintiff, to attend the proceedings. A party so attend- 1 ,.mimm' ats
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CHANCERY ORDER 60.

ing, although entitled to notice of the future proceedings in
action, does not thereby become a party to the action : Engli
English, 12 Gr. 441 ; Walker v. Seligmann, 12 L. R. Eq. 152.

Under Ord. 217 the Master has power, among other things
give special directions as to the parties who are to attend on the
several accounts and inquiriés ; and see also Rules S. (. 114, 518. A
person served under Ord. 60, and attending the proceedings without
special leave, may be ordered to pay all the extra costs occasioned by
his so attending, if it appear that his attendance was unnecessary :
Sharp v. Lush, 10 Ch. D. 468 ; and see- Daubney v. Leake, 1 L. R.
Eq. 495.

Persons served with the judgment, and not attending the proceed.
ings, are not entitled to service of the warrant to settle the report:
yreen v. Measures, W. N, (66) 122 ; nor of the notice of hearing on
Sturrock, W. N. (76) 226.
is intended to be asked against them they are entitled‘to ngtice, even
though they have not attended.the proceedings before thel Master :
Re Rees, Rees v. George, 15 Chy. D. 490, Py

Motion to vary Judgment.—The motion to vary, or sef aside,
the judgment must be made on notice to the plaintiff. In th) Chan
cery Division the motion should be set down to be heard OI;/ a Wed-

further directions: Lee v. If any relief

\

nesday. In the other Divisions it may be brought on fér hearing
before a single Judge sitting in Court, on a Tuesday, or Friday, and
need not be previously set down. Seven days’ notice of the
motion must still be given i see Ord. 418 post ; and in the Chancery
Division the action should be set down seven clear days before the

Ord. 418.
On the motion to vary the judgment by any person served with a
copy, the Court will not direct the taking of accounts for which no

day named for hearing the motion :

foundation was laid in the pleadings or proceedings in the action,
except perhaps on the terms of allowing the party from whom such
account is sought, an opportunity to adduce evidence, to show why it
should not be granted : Foster v. Foster, 3 L. R. Chy. 330 ; and see
Murgatroyd v. Caldwell, 10 L. T. N. S. 410.  Additional accounts
and inquiries have been directed after the report, at the instance of
a party subsequently served with the decree : Reeve v. Reeve, W. N,
(71) 52.  Under the former practice in Chancery, any person served
with the decree might rehear the cause : Ellison v. Thomas, 1 D.
J. & 8. 18.

Where the question intended to be raised does not appear on the
pleadings or previous proceedings in the action, it may be necessary
topresent a petition in the nature of a bill of review under the
former Chancery practice. ~ No petition for leave to file this petition
is necessary : Kidd v. Cheyne, 18 Jur. 348 ; Duggan v. McKay, |
Chy. Ch. R. 380 ; and see Ord. 330-334, post.
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lings in fhe It would seem that a pyrchaser under a judgment pronounced Purchaser

Y | i an acti onsti ) selaw x s bound to see

: Englifh v, in an wction constituted pnder Ord. 58, is bound to see that that all necessary

152. it has been served on All necessary parties, so as to bind them partiesare bound
> b Akis vécosedinm. § ) by the proceed-

r things y the proceedings, in the same way that a purchaser is bound to ings.

tend on the see that all necessary parties, are made parties to any other action

114, 518. A in which a sale is difected by the Court. Prima facie, only the

ings without persons who are actually named as parties to the record are bound,

scasioned by Ord. 60 forms an excepion to this rule. See Reeve v. Reeve, W.

nnecessary : N. (71) 52, and Ryssell v. Romanes, 3 App. R. 635.
ke, 1 L. R. A purchaser, hpwever, is not bound to enquire into the regularity
of the proceedings antecedent to the judgment : Gunn v. Doble, 15
Gr. 655 ; Shaw/v. Crawford, 4 App. R. 371. Collins v. Denison, 2

the proceed- 2
Chy. Ch. R., 465.

the report:

hearing on Dispensing with Service.—The Master, to whom an action is Dispensing with
[f any relief referred, as well as the Court, has power to dispense with the service "(:I’IV;I;( el
ngtice, even of a copy of the judgment : see Ord. 587 post. Where the Master
he\ Master : dispenses with service he must state the reasons therefor in his

\\, I'vluil‘t. (//:,)
- H:ﬁ‘ aside. An advertisement may be published for persons who cannot be Advertisement.
n thé Chan- found to be served, as a condition of dispensing with service on them.

OI}’/ a Wed- See post, Ord. 223.

fér hearing Whether parties on whom service of the judgment is dispensed How far persons
. b4 th eit} by 4 St N . x on whom service
Friday, and with, either by the Court, or Master, are nevertheless bound by the >fjudgment is

dispensed with

toa  of ; roceedings, is nowhere stated ; it would seem th: sy are 1
ice of the I £% » ’ that they are in the are bound quere.

6 Oliniiosrs same position as parties in whose absence judgment is pronounced
before tl\>r under Ord. 57 ante, and that they are not bound: see Doody v.
Hiygins, 9 Have, App. xxxii ; but see Bunnett v. Foster, 7 Beav. 540.
Service on some of the next of kin, who were resident out of the

rved with a ¥ Wy : ; 2. 7a
swwhdall e jurisdiction was dispensed with : English v. English, 12 Gr. 441, An

application to the Court to dispense with service may be made ex
parte. (7b.)
Absence from the jurisdiction is not of itself sufficient reason for Absence from

. . . v R .. jurisdiction, not
dispensing with service : Chalmers v. Laurie, 10 Hare, App. xxvii ;i“;%';i;cmo:r;‘:‘:m
Maybery v. Brooking, 7 D. M. & G. 673; Strong v. Moore, 22 L. J. for dispensing

o y iHol: . A . 4 : with service,
Chy. 917. Parties not having an interest at the date of the judg-

the action,
whom such
how why it
) ; and see
il accounts
instance of
eve, W. N.

rson served

ment cannot be brought before the Court under this Order, Colyer v.
Colyer, 11 W. R. 355. But see Ord. 244 post.

61 In all suits concerning real or personal estate Trustees

. . : " . Ta represent their

which is vested in trustees under a will, settlement, ore. g. « to same
Ao the . extent as person-
ear on the otherwise, the trustees shall represent the persons bene- al representatiye,

necessary v . ® 2 r'-prvg(-ms pvrt

: ficially interested under the trust, in the same manner soos interested

" .1 personalty.

ymas, 1 D.

under the

i petition and to the same extent as executors or administrators,
McKay, | in suits concerning personal estate, represent the per-

sons beneficially interested in such personal estate ;
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p . xecutor witl
and in such case it shall not be necessary to make the J eecoter With
’ trustee within
R, 570. Rule
to the suit ; but, on the hearing, the Court, if it think Ord. 61 provic
fit, may order such persons,‘or any of them, to he made to the same ex
— ‘ )& & 5 ) represent the
parties. (3rd June, 1853 ; Ord; 6,r. 7.) (Imp Act 15 reproas J
ey ’ notwithstandia
& 16 Vict.'c. 86, s, 42, . 9.)

where the trus

persons beneficially interested under the trusts parties

Rule 8. C. 102 ) .\‘”hi'-pt to The Judicature Act and Rules S. C. this Order is in force
continues Ord, 61 | s

which an exel
in force. in all the Divisions of jthe High Court : Rule S. C. 102,

Special provi- said to sufficie
. 95, which isas Hare, 253. A
follows : ‘‘ Trustees, executors, and administrators, may sue, and be
sued, on behalf of, or as representing, the property or estate of
which they are trustees or representatives, without joining any of
the parties beneficially interested in the trust or estate, and shall be
considered as representing such parties in the action ; but the Court
or Judge may, at any stage of the proceedings, order any of such
parties to bz mude pirties to ths astion either in addition to, or in Cases whe!
lieu of, the previously existing parties thereto.” suit for forecl

sion as to the same matter, is also made by Rule S. C

represents thos
167, cited ante

It is Aifficult
nounced unde;

Act 15& 16 V

The analogous English Ord. xvi, r. 8, is considered virtually to trustees under
supersede 15 & 16 Vict. c. 86, s. 42, r. 9, from which Ord. 61 is taken : to be added : ¢

see remarks of Jessel, M. R. : Bulley v. Bulley, 3 Ch. D. 489. V. ,\Ir//«'r»'/l., 3

Since Ord. 61 Prior to Ord. 61, in suits adverse to the cestui que trust, the datter 306 ; Jennings
S‘.::jni,l,n:]yl P ees Was anecessary party, and the Court had no jurisdiction to pronounce where the trus
without c. q.t.  a decree in his absence : see Cleveland v. MeDonald, 1 Gr. 415 ; Rogers had the contr(

’

v. fogers, 2 Gr. 137.  Since the Order, however, the Court has could be paid:
jurisdiction in all cases in which the estate is vested in a trustee M.&G. 11951
who is before the Court, to proceed in the absence of the cestui que case, the Mast:
trust, and even to decree a trust aeed void in the absence of the bene “"mll‘l be more
ficiaries : King v. Keating, 12 Gr. 29 ; Thompson v. Dodd, 26 Gr. 381, him, if he thou,
The question of the beneficiaries being parties, or not, is now entirely {h.e mtcl'cstnf}
in the discretion of the Court, see Jennings v. Jordan, 6 App. Ca. 698; with that of his
15 L. T. N. 8. 593 ; but this discretion has not always been, uniformly IL.R. ('hy.. 32
exercised. In some cases it has been laid down that in the exercise of the cestuis qu
of this discretion, wherever the suit is to set aside the trust, or is ciently to repr
adverse to the rights of the beneficiaries, the Court should still con, 20 Gr. 72
require one or more of the beneficiaries to be made parties : Read v. Ward, 10 H““
Prest 1, K. & J. 183 : Baker v. Trainor, 15 Gr. 252 ; and see Thomas ciaries entitled
v. Torrance, 1 Chys Ch. R. 46, and Clarke v. Cooke, 23 Gr. 110. Stansfield v. H
In a suit by one of two creditors (both of whom claimed payment D. 639 ; Jennin,
out of the trust estate in priority to other creditors), against the repre In a suit for
sentatives of the deceased trustee, and one of several creditors who under a will, b
claimed that all creditors should be paid pari passu, it was held that was required t
all parties interested were sufficiently represented : Wigle v. McLean, have an opport
l‘:}‘:}’\:"&f"v:'zt‘:‘“" 24 Gr. 237. In order that the Court may act under Ord. 61 it is Day v. Radecli
in trustee. necessary that the trust estate should be vested in the trustee, an property, whei
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make the executor with a mere implied power of sale over the realty is not a
a ) . . N v
t y trustee within the meaning of the Order : Bolton v. Stannard, 6 'W.
s parties R, 570. Rule S. C. 95, however, is not so restricted in its terms,

[ it think Ord. 61 provides that the trustee shall represent the cestui que trust
» he made to the same extent that executors in suits concerning personal estate,
p dct 15 represent the persons beneficially interested, and it would seem that
' notwithstanding the general terms of Rule S. C. 95, that it is only
) where the trustee has the like absolute control over the trust estate
718 in force which an executor has over personalty, that he can, in general, be
secial provi. said to sufficiently represent his-cestui que trust : Cox v. Barnard, 5
which isas Hare, 253. As to the extent to which the personal representative
sue, and be represents those interested in the realty : sée Keeles v. Lowry, 23 Gr.
r estate of 167, cited ante in note to Ord. 56.

ling any of
ind shall be
t the Court
ny of such
n to, or in Cases where cestui que trust required to be added.—-in a Caseswheree.qt.

suit for foreclosure, where the equity of redemption was vested in ;:I"‘I"f"f”“” b

It is fifficult to harmonize all the decisions which have been pro-
nounced under the corresponding section of the English Chancery
Act 15 & 16 Viet. c. 86, 8. 42:

rirtually to trustees under a settlement, some of the beneficiaries were required

1 is taken : to De added : Goldsmid vaStonehewer 9 Hare, App. xxxviii ; Cropper
489. v. Mellersh, 3 W. R. 202 ; \(but see contra Wilkins v. Recves, 3 W. R.
the datter 306 ; Jennings v. Jordan, 6 App. Ca. 698; 45L. T. N. S. 593); but not

| pronounce where the trustees were also executors of the deceased mortgagor, and

had the control of the whole estate out of which the mortgage debt
could be paid: Hanman v. Riley, 9 Hare, App. x1.; Sale v. Kitson, 3 D,

15 ; /«'“j// rs
Court has
a trustee M. & G. 119; nor where the cestuis que trust were infants, but in such

cestui qu case, the Master was directed to inquire whether a sale or foreclosure,

f the bene would be more for the benefit of the infants, and the decree directed
26 Gir. 381. him, if he thought fit, to add the infants as parties in his office. Where

)W entirely the interest of the trustee who was called on to account, was in conflict

p. Ca. 698; with that of his cestui que trust the latter was added : Payne v. Parker,
uniformly 1 L.R. Chy. 327. Where the trustee disputed the rights of certain,
o exercise of the cestuis que trust to share in the trust funds, he was held not suffi-

ust, or is ciently to represent those whose rights he disputed : Liddell v. Dea-

wuld still con, 20 Gr. 72.  So, also, where the trustee had disclaimed : Young v.
: Read v. Ward, 10 Hare, App. lviii. In a redemption suit some of the benefi-
e Thomas ciaries entitled to the mortgage money were 1required to be added :

110. Stansfield v. Hobson, 16 Beav. 189, but see Mills v. Jennings, 13 Ch,
payment D. 639 ; Jennings v. Jordan, 6 App. Ca. 698; 45 L.. T, N. 8. 593, contra.’
the repre In a suit for administration, by a plaintiff claiming as a beneficiary
itors who under a will, but whose title was doubtful, one of the cestuis que trust
held that was required to be added as a party before the hearing, in order to
. McLean, have an apportunity to argue the question of the plaintiff’s title :

61 it is Day v. Radecliffe, 24 W. R. 844- In a suit for sale of mortgaged
rustee, an property, where the legal estate was in the heirs, but the executrix
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had an implied power of sale, it was held that she did not suff.
ciently represent the cestuis que trust, as the estate was not *“ vested”
in her : Bolton v. Stannard, 6 W. R. 570, but secus where the exec.
utor had an express power of sale : Shaw v. Fardingham, 2 W. R,
657. In a suit to execate the trusts of a will, where the trustee had
only a power of sale on the death of tenants for life who were still
living, the parties interested in remainder were ordered to be added:
Cox v. Bdrnard, 5 Hare, 253 ; where the plaintiff claimed under an
assignment, the yalidity of which was denied by the trustee, who set
up that the heir of the assignor was entitled to the trust estate, the
heir was required to be added : Miller v. Ostrander, 12 Gr. 349.

Cases where cestui que trust, not required to be added.-

In a redemption suit by a trustee : Jennings v. Jordan, 6 App. Ca.
698 ; 45 L. T. N. 8. 593 ; Mills v. Jennings, 13 Ch. D. 639, but see
Stansfield v. Hobson, 16 Beav. 189.

In a redemption suit against trustees, where the estate was vested
n them hy a deed absolute in form, though intended as a mortgage,
one of the trustees being also beneficially interested : Kerr v. Murray
6 Gr. 343, and see O'Connell v. Charles, 2 Gr. 489.

In a fore¢losure suit by an executor of a deceased l.uortgagee:
Lawrence v. Humphries, 11 Gr. 209 : the heirs, or persons beneficially
interested, required to convey, may be added in the Master’s office
(Ib.) Butsee R. S. 0. ¢. 107, s. 15; Dilk v. Douglas, 26 Gr. 99,
as to power of executor to convey.

Th a foreclosure suit by a trustee of a mortgage made for the benefit
of creditors : Fraser v. Sutherland, 2 Gr. 442, or for the benefit of a

firm, where one of the partners was dead : Stephens v. Simpson, 12
Gr. 493; 15 Gr, 594.

In a foreclosure suit against a-trustee : Shaw v, Liddell, 1 U.C.L.J.
57 ; Wilkins v. Reeves, 3 W.R. 305: Hanman v. Riley, 9 Hare, App. xl.
Sale v. Kitson, 3 D. M. & G. 119 ; but see T'udor v. Morris, 22 L. J.
Ch. 1051 ; Cropper v. Mellersh, 1 jur. N. S. 299 ; Dickson v. Dra-

per, 11 Gr. 362. In the latter case an inquiry was directed whether
a sale or foreclosure would be more beneficial for the infant cestuis
que trust, and they were directed to be made parties, if the Master
should think fit to add them in his office.

In a suit against a trustee to enforce a trust for benefit of credit-
s ; Bateman v. Margerison, 6 Hare, 496 ; Wood v. Brett, 9 Gr. 78,
and see Pare v. Clegg, 29 Beav. 589.

In a suit against executors and trustees to enforce a contract made
by the testator in his lifetime : Delisle v. McCaw, 22 Gr. 254.

In a suit by a trustee against representatives of a deceased trustee
tq recover moneys misappropriated by the latter : Re Cross-Harston
vc.\’l'eni.wn, 45 L.T. N. 8. 777.

In a suit by one cestui que trust against. executors and trustees, to
recover trust property wrongfully alienated by one of them, the other

cestuis qne i
Canada Life

Iny an actic
vestgd in tn
Marsh, W. N
the cestui que
as to them bel

I*a suit f
or not there h
over, being a
not being asce
those umnascel
Rule S. C. 99.

Effect of
against, a tru
the question i
the trustee w
judgment, but
decree made ¢
official assigne
creditors of th
19 Gr. 480, an

Where, how
dence, it was ]
same purpose
dence : Peirce
sioners, d-c. ’f/.
MMH, 19 Gr. 4

62. Whe
demand ag
or sureties,
the Court, a
all the per
proceed ag:
liable. (3rd
7 2)

‘“ All person
to any relief is
alternative, £
against such o
liable, accordi

“The plaint
tion all or any
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id not suff. cestuis qne trust were held to be unnecessary parties : Ryckman v.
® . Er
ot ¢ vested” Canada Life Assurance Co., 17 Gr. 550.
¢ the exec- Iny an action for partition, where the shares of some parties were Action for parti-
y : - \ PN : on.
n, 2 W.R vestgd in trustees: Simpson v. Denny, 10 Ch. D, 28 ; Goodrich v.

trustee had Marsh, W. N. (78) 186, and in such a case it is not nec essary to serve
0 were stil] the cestui que trust with the judgment, or to prosecute any enquiry

o be added: as to them before the Master. (/b.)

d under an I*a suit for the construction of a will, and to determine whether Suit for construc-
tee, who set or not there had been a forfeiture, the persons entitled under the gift nsadh
estate, the over, being a class, one of whom was a party ; but some of the others

r. 349, not l)ung ascertained, the trustee being held sufficiently to represent

8 added.- those unascertained : White v. Chitty, 14 W. R. 366 ; and see now

6 App. Ca. Rule S. C. 99.

19, but see Effect of representation.—Where the action is brought by, or E ”“t”tf‘f“’}"" "
> - g . 3 entation of ¢.¢
aganst, a trustee without adding the cestuis que trustlas parties, 1fm trustee. ’

was vested the question in issue has been fairly tried, all parties represented by
« mortgage, the trustee would, generally speaking, seem to be concluded by the
v. Murray judgment, but not otherwise : Hecles v. Lowry, 23 Gr. 167. Thus a
' decree made after replication filed, dismissing a bill brought by an
mortgagee : official assignee, is, in the absence of fraud, conclusive against the
beneficially creditors of the estate of which he is assignee : Morrison v. Robinson,
ster’s office 19 Gr. 480, and see Jardine v. Wood, 19 Gr, 617.

26 Gr. 99, Where, however, a suit by trustees had failed for want of evi-

dence, it was held that a subsequent suit might be maintained for the
the benefit same purpose by the cestui que trust on the discovery of new evi-
enefit of a dence : Peirce.v. Brady, 2 Jur. N. S. 772. See, however, Commis-

impson, 12 sioners, &e. of London v. Gillatly, 24 W. R. 1059 ; Morrison v. Rob-
inson, 19 Gr. 480,

1 U.C.LJ. Plaintiff havin
& a2 62. Where the plaintiff has a joint and sever .\lJ.,,’::'z"m. posiee. B
» APP- XL 1 ] : 1 demand,need not

s, 22L.J. demand against several persons, either as principals join all persons

liable.
m v, Dra or sureties, it shall not be necessary to bring before ™"

d “'h““‘“,’ the Court, as parties to a suit concerning such demand,
ant cestuis

S Akt all the persons liable thereto; but the plaintiff may

proceed against one or more of the persons severally
of eredit- liable. (3rd June, 1853 ; Ord. 6, r.'8.) (Eng. Con. Ord.
. e ? ) ) ) D
9 (-r. ;3, ~, " 2.)
o s ‘* All persons may be joined as defendants against whom the right How far Ord.
ract made I ] E%% i force.
54, to any relief is alleged to exist, whether _|<nntl), severally, or in the

3’ tastee alternative, And without any amendment, judgment may be given
- Harston against such one or more of the defendants, as may be found to be
liable, according to their respective liabilities.Y Rule S. C. 91.
rustees, to ; “The plaintiff may, at his option, join as parties to the same ac-
b e tion all or any of the persons severally, or jointly, or severally, liable
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on any one contract, including parties to bills of exchange and
Rule S. C. 93.

As neither of these Rules appear to affect the practice laid down
by Ord. 62, so far as regards actions not founded on contract, it
would seem to be still in force.
7 Ch. D. 398.

Prior to this Order all parties jointly and severally liable to satisfy
the plaintiff’s demand, and all trustees implicated in a breach of
trust were necessary parties to a suit in equity in respect thereof,
This Order therefore constituted an exception to’the general rule of
practice as to parties.

Formerly where a suit was improperly constituted, and necessary
parties were not before the Court, the obj
demurrer.,

promissory notes.”

See, howeéver, Lloyd v. Dimmack,

pn could be taken by
But an objection for want of parties is no longer a ground
of demurrer, but it may be raised by a motion in chambers to add

the parties whose presence is considered necessary. See Rules S. C.

103, 104 : Werderman v. Societé Generale D’ Electricité, 19 Ch, D,
246; 45 L. T. 514; Young v. Robertson, 2 O. R. 434 ; Scane v. Ducketl,
19 C. L. J. 139 ; or the defer.dant can in certain cases bring the parties
efore the Court so as to bind them by the proceedings, by serving
tNilbl: with notice : see Rules S. C., 107, 108 ; or by making them
parbies to a counter claim : Rule S. C. 127, J. A. s. 16, ss. 4.
Nufwithxmmling the general terms of Ord. 62, the construction

placed upon it somewhat narrowed its operation ; and wherever
under the former practice it did not apply, a motion in Chambers to
add parties would seem proper ; e. g.: - 1

Order 62 was held to apply :—

1. To suits in respect of a liquidated sum, or a single breach of,
trust, where a general account was not required : Garrow v, Mc
Donald, 20 Gr. 122 ; Kellaway v. Johnston, 5 Beav. 319; Perryv.
Knott, 5 Beav. 293.
trust might be proceeded against without joining the others : Me-
Gachen v. Dew, 15 Beav, 84, but see Williams v. Allen, 29 Beav.
292 ; 32 Beav. 650.

2. The Order also applies to suits against public trustees for mis-
application of funds: Attorney General v. Pierson, 2 Coll. 581;
Attorney General v. Corporation of Leicester, 7T Beav. 176,

3. Also to suits to recover from some of the members of a firm or
their representatives, moneys misappropriated by any of the part-
ners, and in such a case it was not necessary to join the partner or his
representative by whom the misappropriation had been actually
made : Plumer v. Gregory, 18 L. R. Eq. 621 ; St. Aubyn v. Smart, 3
L. R. Chy. 646. 4

4. So also in a suit to recover an annuity charged upon several
parcels of land, it was held that the plaintiff might proceed against
any oneYof the parcels, without making the owners of the other par-

Some of the trustees guilty of the breach of

cels parties, b
the others fo
Vickers, 23 Gr

5. So also ir
not to be neces
| Sim. N. S, 2

Order 62 1
1. Where a
{ration was s
Allen, 2 D, J.
v. Penn, 4 H
Hall v. Austi
cases all the t1
2. Nor to a
('ipatul in the
were necessar
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right to contr
was held suffi
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change and cels parties, but leave was given to the defendant to apply to add
the others for the purpose of obtaining contribution : Miller v.

e laid down Viekers, 23 Gr. 218.

contract, it 5. So also in a suit to recover upon a promissory note, it was held

. Dimmack, not to be necessary to join all of several makers : Macintyre v. Connell,”
1Sim. N. S, 241 ; and see Rule S. C. 93.

le to satisfy ; ‘

Order 62 was held not to apply :— Cases in which

y . . Ord 62 did not
1. Where a general account of a trust estate, or a general adminis- apply.

a breach of
ect thereof,

weral rule of tration was sought ; Garrow v. McDonald, 20 Gr. 122 ; Coppard v.

Allen, 2 D, J. & S. 173 ; Devaynes v. Robinson, 24 Beav. 86 ; Biggs
v. Penn, 4 Ha. 472 ; 9 Jur. 368 ; Shipton v. Rawlins, 4 Ha. 619;
Hall v. Austin, 2 Coll. 570 ; Penny v. Penny, 9 Ha. 39. In such
cases all the trustees, or executors, were necessary parties.

1 necessary
e taken by
er a ground

bers to add 2. Nor to a case where some of the cestuis que trust bad parti.

Rules 8. C. cipated in the breach of trust, and had received the trust fund, and
19 Ch, D, were necessary parties to any account or inquiry which a defen-
v. Duckett, dant trustee would be entitled"to as against them, by reason of his
the parties right to contribution, or indemnity ; but an administrator ad litem
by~gerving was held sufficiently to represent one of such ¢. ¢, &. who was dead :
king them Williams v. Allen, 29 Beav, 292 ; 32 Beav. 650; Jesse v. Bennett, 6

I 4. D. M. & G. 609.

onstruction 3. Neither did it apply where the plantiff's demand was only
1 wherever joint : Danl. Pr., 5th ed. 285.

hambers to 4. Nor to suits to repair a breach of trust, where the trust pro
perty, if recovered, would have to be administered by trustees whose
duties had not ceased ; in such a case, all the trusteés were necessary

y breach of, parties : Devaynes v. Robinson, 24 Beav., see note at p. 99 : Fowler v.

row v. Mc Reynal, 2 D. & S. 749.

3 Perry v, 5. Nor to actions against sureties alone without joining the princi-
breach of pal ; Exchange Bank v. Springer, 29 Gr. 270; and see Merchants'

thers : Me- Bank v. Sparks, 28 Gr. 108. Where there was but one principal

y 29 Beav. and one surety both were required to be joined : Lloyd v. Smith, 13
Sim. 457 ; Seidler v. Sheppard, 12 Gr. 456 ; Pierson v. Barclay, 2
es for mis- D. G. & 8. 746. But when there were several principals and several
Coll. 581; sureties, the plaintiff might proceed against one of each class without
making the others parties : Lloyd v. Smith, supra. But in any
f a firm or action founded on contract, see now Rule S. C. 93, supra: Lloyd v.

f the part- Dimmack, 7 Ch. D. 398.
‘tuer or his 6. Neither did the Order apply to suits to recover a debt due by

actuall .
n actually a partnership, when one of the partners was dead. In such cases

. Smart, 3

partner must both be joined : Hills v. McRae, 9 Hare 297 ; Cox v.
Stephens, 2 N. R. 506 ; Baxter v. Turnbull, 2 Gr. 521. But a sur-

viving partner may sue for the recovery of a debt due to the part-

yon several
red agaiust
other par-
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nership without making the representatives of a deceased partne
partics.  This was the rule both at law and in equity : Bilton

Syke« v, Brockeile o ), /(“a/_ (u.,
/\'v’;/mu’:/, 1. R (‘h_\', at (p. RETH
7. When the plaintiff had framed his rvecord against- all “the par

9 Gr, 9), and see McClean v,

ties liable, he conld not afterwards abandon his suit against any

them and proceed against the vest o Fussell v Eleing 7 Ha, 295 Lo

don lac o, v .\'/m/h'-u'nm/:. 14 Beav. 264, but sce now Lloyd v, Dim
nack, 7T Ch, D, 398,

Officers of corpo-

63. Where a bill is filed against a Corporation
rations not to he ¢

made defendante 1 corecate, no officer of the Corporation is to be made
" merely for .li_..

enery. a defendant for discovery only : but any ofticer who

might by the former practice have heen made a defend-

ant for the purpose of discovery, may be examined by

the plaintift in the ame way as a party, after the

answer of the Corporation is filed, or after the time

for tiling the same has expived.  (20th  Dee. 1865
‘)l"l. '))

See note to Ord, 62,

Prior to The Judicature Aet provision had also been made at law

Examipation for
discovery.

for obtaing discovery by the exiumination of parties, or the officers

of ('n]'lN)lil(inll& See RN, 0. ¢. D, ss. 156 ¢f. xeq. 41 Viet. ¢ S,

5.0, (0.) 42 Viet. ¢. 15, ss. 3, 7, (0.) Holmested's Manual Pr. 233

The former practice at law, and in cquity under Ord. 63, appears

to be intended to remain in foree under The Judicature Aet, set
Rules N, (', 220, 227,

Further provision is also made by the Rules S, . for obtaining

discovery by production :

OMcers of Corpo-# ** Where the party required to produce documents is a corpora
ration to make . atRdavi 5 » N ; ) ) 3 ce

afdavit on pro- tion aggregate, the atlidavit shall he made by one of the officers of
luction. the corporation.”  Rule S. (" 225,

““The deponent shall be subject to cross-examination, and his

atfidavit shall have the same effget (as nearly as may be) as the ath-

davit of the party, unless whefe the (‘ourt or Judge sees reason for
holding otherwise.”  Rule S. (', 226,

“ Persons whq have ceased to be officers of a corporation may be

éxamined in the same manner as existing ofticers.”  Rule S. . 227.

Examination of  An engine driver, and paymaster, were held not to be officers
hicers ol . . . . r - R
Fation of corP- Jiable to examination for discovery: McLean v. G. W. R.7 P. R. 338:

nor a “‘ tie inspector "’ of a railway company : Dalzielv. G. T. R. Co.

Blak by, 6 Gr, 5755 Stephens v, Simpson, 12 Gr, 4935 15 Gr. 5% |

Bolekow v, Foster, 24 Gr. 333 5 25 Gr. 576 ; (overruling on this point .

o P R.307 \
aich examnation
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174
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CHANCERY ORDER G4,

/

wed partne o P R.307 A\ local agent of a chartered hank wa< held hable to
l)' ¢ Bilton \, ach examnation @ Consolidated Bank v. Neilon, 7 P. 1. 251, and a
15 Gr. 5% alb-editor of anewspaper: Maitland v, Glohe Printing o, 19 C L
m this point . 174.

)
McClean v, The Order applies to cgses where the otficers are made parties o) um.‘-r- n'n\ h
purties when
Cdiscovery only,” but where the pldintiff charges the otlicers of a0y upeed with

all “the par orporation with collusion, and conspiracy, to deprive plaintiff of his ™' nirful icts
ainst any rghts, or damages are cliamed aganst them for wrongful acts, such
[a. 29; Lo ithicers may be properly made defendants notwitistanding this Orde,
lod v. Dim Cuthhe vt v The Comoeveial Travellers’ Association, 24 G, D312 Cline
The Mowwtaineion Chooe Foctoryg 20 Gr, 227 Betts v, Noilson,

LA
. b L Chy. 429 1. R H. 1. 1

rporation ' .

The exammation sy be hud as soon as the statement of  defence

» be made '

. i the corporation has been tiled, or the time for tiling it has expired

ficer who Davic v, Wiekson, 18 €', L. J. 166

a defend- Where the ofticers of the company required to be examined ar

mined by resident out of the jurisdiction, see 41, Viet. . 8, . 0. (O i Monatr
. : Yrentice, 6 PR 33,

after the d A '

the time

ece. 1865

A\« to whether an ofter is necessary to entitle the plaintiff to mak.
the examination, see post O pd. 138, but see Consolidated Bawlk v, Nvilon,
pro where an order was made ; that, however, Was tor an ex.unina

tion under O, 64, which 1s not o wide in 1ts terms as this () der

64 Where a hill is filed by a Corporation aggre- In a suit against
. . '. i ) =4, L corporation ay

. aate the defendant mav, after filine his answer exam- zreate, oficers

the otticers . ¢ O f corporation

v . . 150 0 . 100y : . S G art1 P be vxi d
Vict ¢ & e for discovery such officer of the Corporation as may be exumine

iade at law

d Pr. 233 would under the former practice have been made a
63, appears

party defendant to a eross-hill tiled for discovery,

we Aet, see

Ord. 64 appears to he applicable to actions in the Chancery Divi

obtaininy oz the practice at law was regulated by R85, 0. ¢ 30, s, 156, and

£2 Viet, . 15, 8. 7,(0.) The procedure under those Acts and under

a corpora this Urde r, seems to he vecognized as being still in force.  Nee Ruli
officers of LR | MR, i

The time when the examination could be made, ditfered at law When amina

n, and his tioh may be had.,

wdin equity.  In actions in the Chancery Division the practice on
as the ath-

this point is still regulated by this Order, and in the other Divisions
reason for by R.N. O, ¢. 50, ss. 156, of. xe . and #2 Viet. ¢. 158 7, (0.) Under

Ord. 4, the examination may be made, as soon as the defendant has
on may he

vy, C.20.

filed his defence, and under the statutes, when the cause is at issue
Nee Holmested's Manual, Pr. 234.  As to whether the practice under
be officers rd. 63 may be followed in the Queen's Bench, and Common Pleas
P. R. 358: Divisions, see note to Ord. 1. and Ne whiggen-by-the-sea (fax (', v,
T. R Co.» Armstrony, 13 Ch, D. 310 : Nurse v. Durnford, Ih. 768 ; Latirany:
vollf e lrew, 4 Q. B D, 210,
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CHANCERY ORDERS 65—
In Consolidated Bank v. Neiloh, 7 P. 1. 251,
for the exammation, but it is not clear that inyv order 1% necessary
sev O L3N st

65 Where a defendant, at the Trearine of a caus
ohjects that a suit is defeetive for want of parties, the

an order was mad,

Court it it thinks tit, may make a decree saving th
richts of the absent parties. (20th Dee. 1865 ; Ovd. 15

This (ede s affects not only the practice of the Court, hut to-som
extent its jurisdiction, and it would seem, if ‘N he still in foree, to lu
applicable to all the Divisions.  Each of the other Divisions now
having all the jurisdiction which the Court of Chancery formerly
possessad. The Court may now in every action deal with the mat
ters in controversy, so far as regards the rights, and interests of th
parties actually before it © Rule N €103,

The Court will only act unller Ord. 65 where justice can be don
to all parties notwithstanding the defective constitution of the suit
Lawdert v Hutehisong | Beav. 277, 284,

Where in o suit to set aside an illeged fraudulent conveyance 1y
adebtor, it appeared at thé hearing that a note pro confixso entered
against one of the defendants, the orginal debtor, had been waived In
a sgbscquent amendment of the bill, the Court dismissed the bill o
.n;}?‘\t that defendant, on the application of the plaintiff, without
the dismissal being equivalent to a dismissal on the merits, and mad,

a decree, saving the rights of that defendant @ Waddle v Metiin
15 Gr. 261
A deeree has been made under this Opder in the absence —of the

assignee of a bankrupt : Maybery v. Brooking, 7 D, G, M. G, 6735 o
a morteagee : Feltham v, Clark, 1 D. G. & L. 307
tled in a remote \'nlltingt'llt‘_\'  Davhus v, Peel, 1 (oo femp., (‘ott

of a person ent

365 :—of the heir-at-law of the last surviving trustee, and o the per-
sonal representative of a testator : Fuulkner v. Daniel, 3 Hare. 114

An objection for want of parties should be taken as soon as possi
ble, and not postponed until the hearing : Luke v. 8. Kenxington, 1!
Ch. D121 2 Sheehan v, Great Eastern R'y 0., 16 Ch. D. 59; 20 W. R
64 ; the objection should be taken by motion, and not merely raised
hy statement of defence ; /b., and see anfe note to Ord. 57, and set
Vallanee x. Birmingham, 24 W. R, 434 ; Roherts v. Evans. 7 Ch. D
830 ; 26 W. R. 280, where no costs of pleadings were allowed to
plaintiff from the time the objection was takeh.

V.—PLEADINGS, AND WRITTEN PROCEEDINGS
GENERALLY.

66. Pleadings and all other proceedings in a cause

may he written or printed, or partly written and

partly printed
sums oceurring
nstead of wor
‘]‘h!' lll"“\'i)‘iib“ﬂ
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CHANCERY ORDERSs 67—GS

partly printed: and where wholly printed, dates and
ams occurring therein are to be expressed by ficures
instead of words,  (6th Feb. 1865 ; Ord. 1 and 2

The provisions of Ord. 66, 67 scem in the main superseded

w Rules S, C. 129, 451, 452, 453, 464 ; see J. A. 8. 91, as to mean-
ng of word ¢ plr.’ullllg.”

67. All pleadings and other procecdings are to be Fleaings how to
i . ” be written, or
written or printed neatly and legibly on good paper, printed
of the size and form heretofore in use ; and if printed,
the same are to be printed with pica type leaded, and
the solicitor is not to be entitled to the costs of any
pleading or other proceeding which is not in conformity
with this- Order ; and the Clerk of Records and Writs,
or Deputy Registrar, is to refuse to file the same. (Gth
Feb. 18€5 5 Ord. 3.)
See note to Ord. 66. The Rules S. €. do not expressly require
proceedings if written, to be written legibly—the costs of illegibly
written atlidavits were disallowed : Burnham v. Gareey, 27 Gr. S0 3
nor is there any provision requiring the officer to refuse to file pro
ceedings not conforming to the Rules S. C. The provision as to
costs in Ord. 67, would seem to be still in force. See Rule S. €. 445.

68. Lvery bill, answer, and petition filed, and every pragings and
affidavit to be used in any cause or matter, is to be pMdavits, how to
divided into paragraphs, and every paragraph num-
bered consecutively, and, as nearly as may be, is to be
confined to a distinet portion of the subject. No costs
are to be allowed for any bill, answer, petition, or afthi-

Costs of proceed-

davit, or part of any bill, answer, petition. or affida- ings in violation
’ l g ! of Order to be dis-

vit, substantially violating this order; nor shall any siowed.

affidavit violating this order be used in support of, or
opposition to, any motion, without the express permis-
sion of the Court. (13th April, 1859 ; Ord. 4.)

The first part of this Order is in substance included in Rules S. C'.
28 and464. The provision as to costs so far as affidavits are con-
cerned, is also included in Rule S. C. 464 ; but as to the disallowance
of costs of pleadings not conforming to the Rules S. (. it would seem
this Order is still in force. See Rule S. C. 445.




GO CHANCERY ORDERS 69-—T71. |

Court may order
#candalous mat
ter th be ¢x-
puaged

69. If upon the hearing of a cause or matter, the
Court is of opinion that any pleading, petition, or
affidavit, or any part of such pleading, petition, or
affidavit is scandalous, the Court may order such
])l('lhlhlj_{, ]wtitiun, or afhdavit to he taken off the file
or may direct the scandalous matter to be expunged,
and is to give such direction as to costy/ as it may
(23rd Dee,, 1857 ; Ord. 3, s.9.)

As to scandalous matter in the statement of claim, or defence, se¢

Rule 8. (. 178.
Application to- Nothing can be scandalous which is relevant, per Cofton, L. J.
'l“']')‘l;_“‘.']t”;“r" Fisher v. Owen, 8 Ch. D. 653 ; Jones v. Huntingdon, 3 Chy.- Ch, R
117; B v. W——, 31 Beav. 342. ' The Court has power t

strike out scandalous matter from an affidavit, or to order the person

think right.

who has filed it to pay the costs of it, on the application of any per
It is not necessary
that the applicant should be the injured person: Cracknall v. Jan-
son, 11 Ch. D. 1; Middlemas v. Wilson, 10 L. R. Ch. 230 ; Sadlier v
Swmith, 7P. R. 409; 15 C. L. J. 52; Goddard v. Parr, 24 L. J. Ch.
783.

The costs of the motion are between solicitor and client : Er part
Thorp, 1 Ves, 304; Er prerte Porter, 2 M. & A\.\'r, 220 ; L. part
Simpwon, 15 Ves. 476, and both the party and his solicitor concernel
are liable to pay costs of an application : /h. ; Rattray v. Georye, 16
Ves. 232, and see Biskop v. Willis, 5 Beav. 83; Anon, 4 P. R. 242,
As to the disallowance of the costs of unnecessary matter in plead-
ings and atfidavits, see Rule S. C. 435.

son, even a stranger to the action, or mero motu.

Costs of motion

Motion may be

made at iy 70. A motion to have any pleading, petition, or
time before hear- g flidavit taken off the file for scandal, or to have the

ing

scandalous matter expunged, may be made at any time

(23rd Dec.

before the hearing of the cause or matter.
1857 ; Ord. 3, s. 10.)
Scandal in state-  As to scandalous matter in statements of claim or defence, see
l'f;;:,lltc".)‘r claim or bl 5. C. 178 ; as to disallowance of costs of unnecessary matter
contained in pleadings and affidavits, see Rule S. C. 435.

Master no power Under Ord. 70 the Master in Chambers, or Local Judge, or Master,
to strike out in
terrogatories for

impertinence.

has no power to strike out for impertinence, interrogatories which
have been delivered for the examination of a witness under commis
sion : Willians v. Corby, 8 P. R. 83.

For form of notice of motion, see Leggos’s Forms, 2nd ed., No. 526.
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CHANCERY ORDERS 72—95. 61

matter, the Court is of opinion that any pleading, petition, or affi- 1:‘r'_‘“.:;:(‘('l'"{"I"I‘:'
setition, or davit is of unnecessary length, the Court may eithep viedings. &
etition, or [l lirect payment of a sum in gross or in liew of taxed

wder suel costs therefor, or it may direct the taxing oftheer to

off the file look into such pleading, petition, or atlidavit, and to

expunged distinguish what part or parts thereof is, or ave, of

fas it mav [ wnecessary length, and to ascertain the costs ocea
doned to any party by any unnecessary matter; and
r defence, see the Court is to make such order as it thinks just, fo

the pryapent, set-oft, or other allowance of such costs,

ofton, L. J. hy tll(‘o‘\l»:n‘t\', or_his solicitor. (23rd Dec., 1857 ; Ord.
} Chy.: Ch, R e Ce—"N\

8 power t) Oy ll}\ )
ler the person The prov |.'tunx of this [)rder appear to be superseded by Rule S, C. How far Ord. 71
m of any per 135 ; see lm\'«-\_rr Rule /\ C. 445 with regard to the provision en- ™ force.
not necessary abling the Court to~diréet payment of a sum in gross in licu of taxed
cknall v, Jan- costs.
30 ;5 Sadlier v Order 72 provided that all the pleadings in any cause must he

24 L. J. Ch nled at the same oftice, and is now superseded, see Rulos S. €', 50, 150.
nt : E part .73. Every paper .tn l.w filed in.tlfo office of the Clerk fters flled with
20; Er part of Records and Writs is to be (llstlllct]}' marked at or ‘“"“l)'l"nj:’l:"lk""‘!
tor concernel near the top or upper part thereof on the outside, with ‘,{:‘;‘ji“’“h""" bill

"'l 'l';"’l"'f" ',{':‘ the name of the €ity, or Town, in which the bill is filed.
n.”_ o ll."‘."v.‘.' And the Clerk of Records and Writs' is not to file any
paper which is not so marked. (Ist April, 1867 ; Ord. 1.)

This Order seems to be still in force, but must be read ‘¢ writ of

etition, or - 1 b e
summons issued,” instead of the words ‘“ bill is filed.” It appears

 have .[}h' to apply only in the Chancery Division. The object of the Osdir
t any time 18'to assist the Clerk of Records and Writs in filing papers away,
(23rd Dec. and to enable him to distinguish papers filed in town, and country,
causes. ‘
Orders 74-76 related to the form of Bills of Complaint ; Order 77 Ords. 74-95
to the filing of Bills ; Orders 78—84, to the amendment of Bills;
and Qrder 85 to the filing of Bills for Discovery, and are now effete.
Orders 86-87 related to the Service of Bills and are obviously
effete.
Order 88 was abrogated by Ord. 623.
Order 89 related to answering amended bills, and is effete.
ed., No. 526. Order 90 was abrogated by Ord. 623.
natter, the Orders 91-95 related to Service of Bills, and are now effete ; Ord.
9 was al»rug:\tcd by Ord. 623.

defence, see
:8sary matter
b
re, or Master,
tories which
nder commis
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62 ('HANCERY ORDERS 96—138.

Orde. 96-108. Orders 96-98 rclated to the Allowance of Service of Bills, and
v

are now effete,

Orders 99-102 related to Substitutional Service of Bills, and ar

now effete,

Order 103 related to Affidavits of Service of Bills, b is now effets

VIII.—TAKING BILLS I'RO, CONFESSO.

Orders 104-111 related to taking Bills pro confesso, and are nos
cffete .

Order 112 regulated right of defendant against whom bill is pr
contesso to appear at the hearing, and is now cffete.

Order 113 provided that a decree founded on a Bill taken o e
Jesso, was to he absolute, except in certain cases, and is now effete

Orders 114-116 related to proceedings for making absolute decree

nisi, and are now effete ; except as to decrees nisi pronounced prie
to The Judiecature Act.

Ords. 104-110.

Order 117 rclated to letting in defendant to answer, after decre
nixi, and is now effete,

Order 118 related to decree which may be made on hearing )
See Rule S. C. 211,

Order 119 provided that the representatives of parties should |
bound by, and be enabled to enforce, decree made on a hill take

contesxo, and i8 now effete,

pro confesso, and is now effete.

IX..-DEMURRERS.
Orders 120-121 related to Demurrers, and are now obsolete,

Ords. 120-121.

X.—ANSWERS.
Orders 122-133 related to Answers, and are now obsolete.

XI.—PRODUCTION OF DOCUMENTS.

Orders 134-137 related to Production of Documents, and are nov
obsolete,

Nee Rules S. C,

Ords. 122-133.

Ords. 134-137.

290 908

-y -y

237, 238.

XII.—EXAMINATION OF PARTIES.

138. Any party to a suit may be examined by the
party adverse in point of interest, without any specia
order for that purpose ; and may be compelled to attend
and testify in the same manner, upon the same terms

Examination of
parties, for dis-
covery.

and subject to the same rules of examination, as any
witness, except as hereinafter provided. (3rd Jum
1853 Ord. 22,s.1.)

-k y
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CHANCERY OnRrDER 138, (23
of Bills, and

This Oreder is still in force, under The Judicature Aet - see /,',,,’,.'l'rvl l?'.'\, how
AN Tor;
N CO219, 220 Bank of Britsh Novth America v Eddy, 19 ¢ L)

Bills, and are
il 192; and note at the heading of Ruiex S and regulates the practice

in the Chancery Division.  The practice in ‘the other Divisions con
Lis now effete tinues to be gn\'vrnwl ||.\' RSO ¢ D0, s8I0 of xeq., as altered by
ESSO the Rulex S (', (Sce Rule N, 224). As to whether the practice under
' this Order may be followed in actions in the Queen’s Bench, and
» and are non Common Pleas, Divisions, see note to (2. 1, ante,

Parties adverse in point of interest. [Under the Fnglish Ord, Whemay 1

hom bill i"/" - { [ A ]lll'\it“llL’ for the examination of the * opposite party nl"‘"“l“”ll -
parties,” it has been held that a party added by the defendant in a

taken piro cor counter claiim, i8 not an opposite party as regards the plaintiti

is now effete Molloy v. Kilhy. 15 Chy. D. 162, But a third party, whe has bheen

ysolute decre notitied by the defendant under Rolex S0 €107, 108) aml has ap

mounced pri peared and obtained leave to defend, is liable to examination by the

plaintiff, and is entitled to examine the plaintiff in the same manne
as an original defendant : MeAllister v, Bishop of Rochestor, 5 (' P,
D194 Bradley v. Clark, 19 ', 1., 193

The officers of a defendant corporation, may be examined hy  the

r, after decre

n hearing ) plaintiff, Ord. 63 ; and the officers of a plaintiff corporation, hy a

defendant, Ord. 64, See notes to those Orders
ties should |

As to the time for making the examination, see post (pd, 140
n a bill take

How attendance procured.  -When a party resided in Quebee, How attendancd
a subpaena requiring his attendance for examination in Ontario was Procured
ordered to issue under (. N. (“, c. 79, s. 4: Mofutt v. Prentice, 6
P. R. 33 ;- Bank of British Novth Amevica v. Eddy, 19 ¢ 1,0, 102,
obsolete. and see Maorell v. Morricson, 6 P. R. 210 But such an order will

not be granted e parte = Mogutt . Prentice, supra : and see Dowalt
v. Hughitt,,7 P. R. 323.  The party desiving the examination is also
wolete. entitled to a commission : Strattord v. . W. Ry. Co., 6 P. 1. 0]

UWo AW

_— The party to be examined must he served with a subpwna, and
NTS. paid proper witness fees : MeMurray v. 6. 1. Ry, 3 Chy. Ch. R
8, and are nov 130: mrdon v. Vardon, 7 P. R, 436, A subpana dated prior to
the time when the party issuing it was entitled to examine the party
served therewith, is irregular : MeMurvay v. . T. Ry. supra. The )
. solicitor of the party to be examined should also be served with a
[ES. copy of the examiner’s appointment : Fowler v. Boulton, 12 Gr. 437,
ined by the Where the party to be examined is a resident out of the jurisdic
any SI)QCi&: ::):l\tmtl temporarily l.»rc.wnt “lt‘ll‘l.ll. the T|llll..'«llt'fllnll, :nvnl j\lmut to re- .
. o s home, $1 1s an msufticient witness fee on which to detain
ed to attend him five days in order to attend the examination : Bolkow v. Foster,
same terms “P. R. 388.

;lon, as an The Examination. —The Examiner’s office is not a puklic Court, Examiner's
(3I‘L] Jun: and he has .no discretion to Mll.l_]it the puhl‘ic, if Ol)'jccu-(l to by any ll::“tml::t‘ a pub
of the parties : Re Western of Canada O. L. & W. Co., 6 Chy. D.
109.
.
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CHANCERY ORDERS 139—140
Exammer
the

but one of them

the
those 1

Where several parties attend  for - examination,

may, under RN, 0. ¢, 30, s 260, exclude sine

interest, while the others are under examination
should be allowed to remain for the purpose of instructing counsel,
subject to his heing tivst examined  Novewvight v, Nive wreight, 8 PR,
S1.  The refusal to comply with the Examiner’s ruling 1s a contenpt
of Court : Sadlicr v. Smith, 14 C. 1. 0. NS, 30
he laid in the pleadings for questions asked on the examination
Dickson v. Covert, 2 Chy. Ch, R 2420 Nicholl v. Elliot, 3 Gr. 535

Proctor v. Grant, 9 Gr, 3]

A foundation must

The party may be examined under this Opder, and may he sulbise
quently eross-examined on his atlidavit on production in the Chancery
Division as of course.  Usually it is addvisable to postpone the exa i
If the

examination is unnecessary, or vexations. the party taking it may

nation until after the atfidavit on production has been filed.
have to pay, oratall events he disallowed, the costs of it Doheon v
Dobson, 7 P. R. 256, over-ruling Paston v. Jones, 6 . R. 138.

Place of Examination.
hefore a Master, or Special Examiner, in the county where the party

The Examination must usually he hal

to be examined resides : Gallagher v, Gardiner, 2 Chy. Ch. R. 480
MeDevmid . MeDermid, 1h, 372 5 Ciamphell v, Pucker, 7 P. R. 135:
Kahn v. Redford, 3 Chy. Ch. R.55:
Digest, 1873, p. 111,

and note as to this case Cooper’s

Order 139 provided that a person for whose immediate benefit a
suit is prosceuted or defended, is to be regarded as a party for the
purpose of Ord. 138, This Orderis superseded by Rule S. (' 224,

“A person for whose immediate benefit a suit is prosecuted or
defended, is to be regarded as a party for the purpose of examination
or production of documents.”  Rule 5. (7, 224,

140. A plaintiti may be o examined at any time
after answer, and™before and at the hearing of the
ause ; and a’defendant may be examined at any time
after

answer, dr after the time for answering has
(Bvd June, 1853 Ord. 22, s. 7.)

expired.

This Order is still in force and regulates the practice in the Chan-
cery Division—as to the other Divisions, see R. §. 0. c. 50, ss. 136,
et. seq. 42 Viet,, ¢. 15, 8. 7, (0).  As to whether the practice under
this Order may be followed in actions in the Queen’s Bench and
Common Pleas Divisions, see note to Ord. 1 ante.

A party may be examined a8 a witness in support of a motion,
although the time for examining him under this Order may not have
arrived : McClennaghan v. Buchanan, 7 Gr, 92.

C't
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CHANCERY ORDERS 141—143.

Under Ord. 140, it will be noted that the right of the plaintiff to Time for exam-
examine only arises after answer, or after the time for answering ::,{;_“”” by, plate:
has expired : Davis v. Wickson, 18 C. L. J. 166.  He is not obliged
to wait until all of several defendants have filed their statements of
defence.  If instead of answering, the defendant demurred, the right
of examination did not arise until after the demurrer had been dis-
allowed, or if allowed with leave to amend, then not until after
amendment and the time for answering the amended bill had expired.
see Chance v. Henderson, 1 Chy. Ch. R. 30, and it would seem under
the new practice if the defendant d8murs instead of filing a state-
ment of defence, the right of examination is similarly postponed.

The right of a defendant to examine the plaintiff only arises after Time for o\
he has tiled his statement of defence. A.I:IE:?I:;;'(' %

A defendant is entifled to examine the plaintiff as soon as his Condefendants
own statement of defehice is filed, he is not obliged to wait until ;:“"}‘:“;’fld
those of his co-defendants, if any, are filed : Fowler v. Bowlton, 12 examination of
Gr. 437.  He necd not notify his co-defendants of the examination : plaiutiff.
Ih,

The examination may be had though the cause has been entercd
fortrial : Clarke v. Hawke, 1 Chy, Ch, R. 346.

141 A party so examined may be-furthér exam- party may be ex-
. . v . s amined on his
ined, on his own behalf, in relation to any matter v»wnll»hulrin
. . . . R explanation
respecting which he has been examined in chief. (3rd

June, 1853 ; Oxd. 22, 5. 3.)
See Note to Order 1406, post.

]
142. Where one of several plaintiffs or defendants, [trties in same

' interest with par.

ties examined,
niay be exan-

been examined, any other plaintiff or defendant, united ™"

who are joint contractors, or united in interest, has

in interest, may also be examined on his own behalf,
oron behalf of those united with him in interest, to
the same extent as the party actually examined. (3rd
June, 1853 ; Ord. 22, s. 3.

See Ord. 146 post, from which it would appear that any examina
tion taken under this Order could formerly be read if the examina
tion taken in chief or any part of it were used.

But Ord. 146 seems now to be superseded by Rule S. C. 239,
which does not give the same right as Ord. 146, did, and therefore,
the utility of Ord. 142 seems to some extent nullified.

143. Such explanatory examination must be pro- Time for such
examination.
9
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CHANCERY ORDER 144

ceeded with immediately after the examination iy

chief, and not at any future period, except by leave
of the Court. (3rd June, 1853, Ord. 22, 5. 3.)

144 A person refusing, or neglegting, to attend a
the time and place appointed for his examination, u
refusing or neglecting to obey an order for production
of documents, may be punished as for a contempt; an
the party who desires the examination, or production
in addition to any other remedy to which he may I
entitled, may apply to the Court, upon motion, cithe
to have the bill taken pro confesso, or to have it di.

missed, according to circumstances. (3rd June, 1853

Ord. 22, s. 5.) .

&~y

The practice in all the Divisions is to the same effect as that lail
down in this Order. As to the Q. B. & C. P. Divisions, see 42 Vict
c. 8,8 9 (0) ; and as to procedure for non-production of documents
in all the Divisions, see Rule S. C. 236.

The defaulting party is entitled to notice of a motion to commit
Rule S. (. 365, or to dismiss, or strike out defence ; and it woull
seem a notice to commit should be personally served : Mann v
Perry, 44 L. T. N. S.248; 50 L. J. Chy. 251; Weirv. Matheson, 1 Chy
Ch. R. 224. Two day’s notice would seem to be sufficient in all cases
Rule S. C. 407.

The party in default may not only be committed, but if a plaintif,
his action may be di‘missed: Republic of Liberia v. Imperial Bank
9 L. R. Chy. 569 ; S.IC., as Republic of Liberia v. Roye, 1 App.(
139 ; Dunn v. McLean, 6 P. R. I56, or if a defendant his defence
may be struck out, and the plaintiff be allowed to proceed as if he
had not defended.

The party must have been regularly subpeenaed : McMurrayr.
G. T. Ry Co., 3 Chy. Ch. R. 130, and paid his proper witness fees:
Bolkow v. Foster, 7 P. R. 388, or no order can be fmade against
him.

When a party has attended for examination but has refused t
answer questions, the motion should be to compel him to attend
again at his own expengé and answer the questions, and in default
that his action be dismissed, or defence struck out, as the case may
require. When such an order has been obtained, and disobeyed, the
motion to dismiss the action, or strike out the defence, may be
made ex parte ; Dunn v. McLean, 6 P. R. 156.

The Master in Chambers cannot entertain applications to commi

C

for non-production
2. L. T. 260.
Where an actiov
perhaps when the
... by the Statut
and see //ul/g/wu 1
v. Wilson, 2 Chy.

R. 26.

145 TIH‘ ('1
thinks fit, ord
fesso, or that 1
make such or
Ord. 22, s. 3.)

See Note to Ord
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CHANCERY ORDERS 145—147. 67

nination in for non-production : Keefe v. Ward, 9. R. 220: 18 (', L. J. 166 ;

2(. L. T. 200.

pt by leave i . o L ’ ,

v Where an action has been dismissed it will not he restored unless Restoring action
.; ) i i dismissed for

. O perhaps when the claim would otherwise be barred by the dismissal, non-producticn
..y by the Statute of Limitations : Dunn v. McLean, 6 P. R, 1506.

and see Hodyson v, Pacton, 2 Chy, Ch. R. 398 ; Bank of Montreal

mination, o v. Wilson, 2 Chy. Ch. R. 117 ; and in Dary v. Davy, 2 Chy. Ch,

. 26.

o attend at

* production
itempt; and 145. The Court, upon such application, may, if it
production | thinks fit, order cither that the bill be taken pro con-
he may | | fesso, or that it be dismissed, as the ease may be; or
ition, cither f make such order as seems just. (3rd June, 1853;
have it di- | Ord. 22, s. 3.)

June, 1853 See Note to Ord. 144,

146. Where the examining party uses any portion How far exqu

nation maf\!

ct as that Lil [l of the examination so taken, it shall be competent for ued in evidence.
s,see 42 Vict. B the party against whom it is used to put in the entire

v of documents WY vidence so taken, as well that given in chief as that

| in explanation.  (3rd June, 1853 ; Ord. 22, 5. 6.)
jon to commit

and it woull “Any party may at the trial of an action or issue, use in evidence gy, 5. ¢ 230,
vedi o Mannt my part of the examination of - the opposite parties; provided
atheson, 1 Chy always, that in such case the Judge may look at the whole of the
ant in all o examination, and if he shall be of opinion that any other part is so
connected with the part to be so used, that the last mentioned part
£if a plaintif, ought not to be used without such other part, he may direct such
fmperial Bank other part to be put in evidence.” Rule 5. '. 239.
Yoye, 1 App. Rule S, C. 239 deals with the same subject as O,d. 146, and ap-
ot his defenc pears to be a ‘‘special provision ” within J. A. S. 12, which super-
sedes Ord. 146,
Under the former practice the plaintiff was entitled to read the Plaintiff formerly
defendant’s examination as part of his answer in support of a motion entitled to read
defendant'sex-
for decree : Proector v. Grant, 9 Gr. 31; Mathers v. Short, 14 Gr. amination as part
24. The same point was also decided in: Dunnet v. Forneri, 25°" bis answer.
Gr. 199, though not noticed in the report. Under The Judicature
has refused 4d, it is presumed, the plaintiff will have the same right to read
him Goatied ldeftt'ndant's examination in support of a motion for judgment. Thf
examination, however, cannot as a general rule be read as evidence
igainst any party except the deponent.

roceed as if he

MeMurrayv.
* witness fees:
2 fmade against

and in default
3 the case may

disobeyed, ‘i” 147. A party to the record who admits, upon his a party sdmit
ve, may b . . . . ting the possess-

fence, may examination, that he has in his custody or power any ion of docu-

de ols . ’ " ments may be

eed, paper, writing, or document relating to the mat- oriered to pro-

ions to commit duce them.



CHANCERY ORDER 148,

ters in question in the cause, is to produce the same for

the inspection of the party examining him, upon th,
order of the Court, or of the Master, or
before whom he is examined, and for that purpose g

Examine
reasonable time is to be allowed.  Bnt no party shall
be obliged to produce any deed, paper, writing, or doe-
ument, which would have been protected under tl,
(3rd June, 1853 ; Ovder 22, s. 4))

The power of the Master, or Special Examiner, to order productioy

former l'l';u't,i('v.

of documents under Ord. 147, is confined to cases where purtiostor
Where the admission
is made by an ofticer of a corporation, it would seem that the Master

record admit the ]um.\(‘r«‘.\iﬂll of such documents.

and Examiner, have no power to make the order, but in such a cas.
an application in Chambers would appear to  he
Rule S, €. 221,

course, as provided by Rulex S. C, 222, 513.

necessary. M

Production may be obtained under an order o
The provisions of ()
147 are intended to meet the case of a party who, having filed au
atlidavit in answer to an order to produce, on his subsequent cross-
examination admits that he has other material documents which he
has not produced. The examination may be adjourned for the pur
pose of enabling the party to comply with the Master's, or Examiners,

order for production.

Cn

XIII.—RE]
Orders 149-155 r

now obsolete.
XIV.
Orders 156-157

eded lx_\' Rules §. C

XV.—SET1
Orders 158-164 r

lown causes for hea
234269,

165. Where
r place, other
filed, 1t shall b
the cause to deli
r the Deputy 1
fled, a suflicien
learing, a preci
Registrar, or De:
hearing is to b

Master’s and Ex
aminer’s order
for production
appealable.

148. Either party may appeal from the order of th: Japers as may |

Master, or Examiner : and thereupon such Master, or llsme time to de

der directing pro-

Examiner, is to certify under his hand the question

raised and the orvder made thereon; and the costs of

appeal are to be in the diserction of the Court. (3nl
- >
June, 1853 ; Ord. 22, s 4)
An appeal from a Master is to be brought by notice of motiont
be given within four days after the decision complained of, or such

further time as may be allowed by a Judge. Rule S. (. 427 ; Dayer
v. Robertson, 9 P. R. 78; but see, McNeill v. McGregor, 3C. L. T
309. The.appeal must be to a Judge in Chambers, and must be
brought on to be heard, within eight days after the decision : /h., or
such further time as may be allowed by a Judge: Rule S. C. 42
In the Chancery Division such appeals are heard on Mondays, andin
the other Divisions on Tuesdays and Fridays, except in vacation.

There is no special Order regulating appeals from Special Fx
aminers, but it is presumed they should be brought and prnsvcntml
in the same manner as appeals from Masters.

As to documents privileged from production, see Holmesteds
Manual, Pr 239-242 ; Maclennan, 239.

the expense of t
pleadings and |
duty of the Clex
Reqistrar, forth
sich other pap
(10th Jan., 1863
This Order appear
cpy of the pleading
Rde 8. C. 262, there

the original pleading

Order 166 provid
o a cause other thar
to be taken before a
the order- first had
grounds  adduced fo
see Rules S. C. 239, 2



CHANCERY ORDERS 149—166. 69

e msnel e XIIL—REPLICATION—JOINING ISSUE.

1, upon th Orders 149-155 related to replication, time for filing, &c., and are Ord. 149-16

\ . now obsolete.
Examina

purpose a XIV.—NOTICE TO ADMIT.

}mrt.\‘ shall Orders 156-157 related to notices to admit, and ard now super-
ill"_'\'v or doc- wled by Rules S. C. 24]1-243.

under th

3 5. 4) XV.-—SETTING DOWN AND HEARING.

Ord. 156-157 .

Orders 158-164 related to motions to change the venue, setting oOrd. 158.1c4.
lown causes for hearing, &ec., and are now obsolete, See Rules N. C.
14-269).

ler productio
b /uu'// stat
the admission

it the Master 165. Where the hearing is to be had in any town Pleadings to be
in such a cas ) k4 transmitted to

r place, other than that in which the pleadings are place of trial, on
:cessary. N . . ) 2 precipe.
er an order o I fled, 1 shall be the duty of the party setting down
risions of 0. | the cause to deliver to the Clerk of Records and Writs,
aving filela Sl or the Deputy Registrar with whom the pleadings are
“"‘l”"“l' :’ fled, a sufficient time before the day fixed for the
ents which he . ‘ o . X o
A for e Mring, a precipe requiring him to transmit to the
or Examiners, [l Registrar, or Deputy Registrar, at the place where the
\ . . . Costs of sendin
hearing is to be had, the pleadings and such other and returoing

X o . . to be prepaid.
rder of the lljapers as may be specified in the precipe; and at the L

Master, or Jll same time to deposit with him a sufficient sum to cover
1 question the expense of transmitting and re-transmitting such
the costs of [ iladings and papers; and thereupon it shall be the
ourt. (3ni duty of the Clerk of Records and Writs, or Deputy-

Registrar, forthwith to transmit the pleadings and
 of motiont- [l*ch other papers as may be specified, accordingly.

ed of, or such (10th «J?l]l.. 1863 . Ord. 3)

. 427 ; Day
wor, 30, LT

and must b

This Order appears to be still in force ; but now that a certitied
cwpy of the pleadings have to be left on entering an action for trial :
Rule 8. C. 262, there is not the same necessity as formerly of having
the original pleadings in Court.

ision : /’/,. or
wle S. C. 4%

ondays, andin Order 166 provided that ‘“ No evidence to be used on the hearing
1 vacation. ‘I'a cause other than, the examination of a party under Ord. 138, is
1 Special Ex to be taken before any Examiner, or Officer of the Court, unless by

nd prosecuted the order~ first had of the Court or ‘a Judge thereof, upon special
gounds adduced for that purpose.” This Order is now obsolete :
Holmestels [l Rules S. C. 239, 282, 285, 301-5.
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CHANCERY ORDERS 167—168.

1687. Witnesses resident out of the jurisdiction may
be examined, as heretofore, upon commission.
'Dec., 1857 ; Ord. 2, s. 3.)

(2314

The procedure in obtaining and executing commissions to take
evidence abroad is regulated by Rules S.¥C. 286-300 : see Holme.
sted's Manual, Pr. 164-169.

Before judgment, a commission cannot be issued without an order
Ordinarily, an order for a commission to take evidence abroad will
not be granted until the cause is at issue : Royal Canadian Bank
Cummer, 2 Chy. Ch. R. 388; Allan 'v. Andrews, 5 P. R. 32. Bu
on a motion for judgment for administration, or partition,-in Cham.
bers, after the notice of motion has been served, an order may be
obtained for a commission to take evidence in support of the motion,
the application should be made on notice to the opposite party
Farrell v. Cruikshank, 1 Chy. Ch. R. 12, An order for a commis
sion to take the examination of any party, or officer of a corpor
ation, resident abroad, for discovery under Ord. 138, 63,64, may be
obtained, but not before the party seeking to make the examination
is' entitled to take it: (‘hance v. Henderson, 1 Chy. Ch. R. 3,
and see Stratford v. Great Western Railway Co., 6 P. R. 91; o
where the party or officer is resident in Quebec, he may be sum:
moned by subpena to be examined in Ontario : Mogatt v. Prentic,
6P. R. 33; C. 79,s.4; R. S. 0. 781. A
may also be issued to take evidence abroad to be used on a reference

8, G ¢ commission
before a Master, in such a case no order is necessary, but the con
mission may issue on the Master’s certificate : see Ord. 221 anl

notes.

A commission will not be ordered as of course: Price v. Bailey,
6 P. R. 256; Vivian v. Mitchell, ¥3 C. L.J. N. S. 198 ; Berdon v
Greenwood, 46 L. T. N. 8. 524, note a: Re Boyse Crofton v. Crofton,
46 L. T. N. S. 322.

Formerly, in Chancery a commission might be opened by the officer
to whom it was returned, on due notice to all parties interested,
without an order: Chalmers v. Pigott, 1 Chy. Ch. C. 282 ; but a
law an order was obtained ex parte for opening the commission, and
notice was given to the opposite party of the time of opening : Neal
v. Withrow, 4 U. C. L. J. 88; Gordon v. Fuller, 5 0. S. 174 ; but
where the evidence was not published until the trial, the commission
might be opened in open Court without a special order, and the
ovidence might be used by the opposite party, though he had not
joined in the commission : Gordon v. Fuller supra.

Order 168 related to examination of witnesses at the hearing, &c,
and is now obsolete : see Rules S. C. 282, 271, 272, 428,

'
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licti 169. Causes are to he arcued at the same time that
1CLION may . . T, .
) . the witnesses are examined. (10th Jan., 1865 : Ord 2
jion. (231 _ . )

A. 5. 45, Notwithstanding this Order, the Court atter
hearing the evidence, frequently postpones the hearing of the argu-

i p some future day.
ssions to take ment to 80 \

): see Holme. Orders 170-171 related to the examination of partics as wit- 'l
nesses, and were practically abrogated by RS0 00 ¢ 620 5. 4

hout an order 172. A witness may be recalled for further examine- Reealli g v
oSS,
ce abroad wil ation, as in trials at w/se o without any order of
wdian Bank v
R. 32. Bu
tion,-in Cham. Dec., 18575 Ord. 2,512
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v of a corpor.
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are to be examined at the same time as the other wit
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Ord. 221 anl Fulle r,o 0. N 175, and see /vr:\( Ord, 178.

h

176. A party shall Le entitled, upon notice  without Depositions

"rice v. Bailey taken in other

NT N osttlons te . m YOr 1 1 vy e CALISES Ay tu
M x Borduns order, to use depositions taken in another suit, in casi '

read, with ut

ton v. Crofton, where under the ﬁvl'llll')']n':u‘(i(‘(', he was entitled, upon order, whet
obtaining the common order tor that purpose, to tse

1 by the officer

es 1nterested,

. 282 ; but at :
' 1 ‘am‘"'l"i'”*‘““hs could anly be read where the other suit raised the Order to read
mmission, and . depositions, &

same issue and was virtually between thé same parties, i e, between inanother can

such depositions,  (28th April, 1862 )

Under the common order to read depositions taken in another geet formerly «

pening : Neal
). S. 174; but
he commission
rder, and the
'h he had not

persons representing the same intevests @ Court v, Hollawd, S P, 1.
29; except in cases where hearsay, and reputation, would e zond
evidence, or in cases where the existence of a custom, or the right to
tolls, was concerned, in these latter classes of cases, depositions
were admissible as against other parties, provided they were not
made post litem motam. But even then, if the question at issue were
» hearing, &c, not precisely the same in both suits, the depositions in the former

3.
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st were not admiasible Where a person who had given evidence 179 Wher
i an action at law between substantially the same persons as wer. )
partics to a suit in Chancery, was afterwards committed to th upon the hear
penitentiary and refused to give evidence in the Chancery suit, th or D(‘]Hlty R
Court ordered the witness's evidence given at nixi prius to be real !‘,\'h“)itﬁ (I()l)().s
from the notes of the Judge who had tried the action at law : Newitw
v, Boulton, 2 Gr. 693. k

Nee further as to practice on this subject, Danl Pr
11006 5 Repohlic of Perwov. Ruzo, 32 LT NS, 598, of whieh, xign

Affidavits ot 176 At the hv:ning of any cause, or of any fur ther shall “be hand

particulars
mproesses o divections therein, atlidavits of particnlar witnesses, or and the other
this Order has

in a schedule,
(by Perkins the same. Tl

of particular
facts, may be LG OV ak i ans Pan - s b iéi ;
weed nt hearings, ATHAVIES as to paitic ular facts and circumstances, may
Vv oconsent,

or hy leaveof the
Court

not be consid
April, 1859 ;

ahility, with the approbation of the Court.  (3rd June, Order 180 rel:
1853 - Ord. 20. s. 4.) . heen admitted an

he nsed by consent, or by leave of the Court ; and such

consent may be cgiven on hehalt of persons under dis-

X "
ord. i foree This Order is in effect superseded so far as it relatesto evidence at 181 The s
e regards

rimges on

the trial of actions, by Rules N, ' 283, 301. It would seem to be attend in Cour
still in torce as l‘l‘:_[.“ll‘llﬂ hearings on further directions. ‘ and duting £
\« to matters which may, and may not, be proved by atlidavit under i
thas 2r0der, see Danl. Pr., .Jth ed., 7-77, 1236 ; Devey v. Thorton, ) Ha. ”l"l. 2) (ﬁ"l?:
2335 Fowler v, Reynal, 15 Jur, 10195 Delevante v. Child, 6 Jur. N. 8. This Order app:
IS : Bush v, Watkins, 14 Beav. 33: Hoghton v. Hoghton, 15 By compliance with i
278 Bear v, Smith, 3 D, & S, 92 Fallows v, Dillon, 2 W. R 307 ;
Batewin v. Margerison, 2 W. R. 607 3 Howtrd v. Chagers, 11 W. R 182. Where
3895 Eranxc v, Lewis, 2 1. 'T. N. S, 539; Fleming v. East, Kay App. li that the same

Fxhibits athear. 177, Exhibits put in at the hearing of a gause arve to of the solicit«
how to he

marked he marked thus: “In Chancery [short title].  This attend person,

exhibit (the property of ,) is produced by having omitte

the plaintitt (or defendant C., as the case mnay be,) this use of the Con
day of 186 , A. B.;** (Registrar ought to have

or I),/ml_f/ lir’f[i.w//'ur)‘ (1st Aln‘il, 1867 ; Ord; 4) \”Tm”." pay t
thinks fit to a

Evidence oral "here ¢ arty ¥ i 'S8 18 exi ined ¢ : b
]78 Where a par t} or witness is examined at the Con. Ord. 21
i )

r documentary

jmot be with- Jhoaring of a cause, or a document is put in as evidence ¢l

leave. . . . . 4 A solicitor who
and marked by the Registrar, or the Deputy Registrar kad undertaken to
the deposition of the party, or witness, so examined, or by his neglect : Co
the document so put in, is not to be withdrawn as evi- Stock, 2 Dr. & Wa

- v Where nc 5

dence without the leave of the Court. (20th Dec. here RO paper
. > the action was dis
1865: Ord. 16.) Bidrige v, Burgest

See Vanatto v. Mitchell, 13 Gr. 665. 10
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on evidence 179. Where judgment is reserved, the exhibits used ff:f;:‘:.‘{‘:dﬂ'\‘f‘"‘
upon the hearing must be deposited with the Registrar, S

All left with Reyis-

trar

Oons as were
itted to th 3 X
ery suit, the or Deputy Registrar, for the use of the Court.

t to be real exhibits deposited under this order must be described
s 5 St in a schedule, to be prepared by the party depositing
iy Porking the same. The schedule shall be in duplicate, one copy
of which, signed by the Registrar, or Deputy Registrar
shall ‘be handed to the party depositing the exhibits,
and the other retained for the use of the Court. Where

this Order has not been complied with, the case will

ny further

tHEesses, or

INCes, may ' ) _

not be considered as standing for judgment. (13th

April, 1859 ; Ord, 3.)

(3rd June, Order 180 related to costs of proving facts which should haveord 130,
been admitted and is superseded by Rule S. (. 163.

~and such

llntln'l' 1“\'

yevidence at 181. The solicitors for the several parties are to solicitorsofan
L . . . parties to attend
seem to be attend in Court when a cause is appointed to be heard, trial.

and during the hearing thereof. (13th April, 1859 ;
Ord. 2.) (Eng. Con. Ord. 21, ». 11.)

fidavit under

horton, 9 Ha.

6 Jur. N. S This Order appears to be still in force ; as to consequences of non-
n, 15 Bew compliance with it, see Ord. 182,
W. R 207 A . . ,
e 11 W. R 182. Where, upon the hearing of a cause, it appears when cause
s 2 . cannot proceed
Kay App. lii that the samne cannot conveniently proceed by reason in consequence

X L. . . of absence of
O of the solicitor for any party having neglected tu;-unvit‘l-r.he may
' « v s B o e ordered to
le] This attend personally or by some person in his behalf, or pay costs.
oduced by having omitted to deliver any paper necessary for the
y be,) this use of the Court, and which, according to its practice,
‘Registrar ought to have been delivered, such solicitor shall per-
oo d) sonally pay to the parties such costs as the Court

) P . ” . - -
thinks fit to award. (13th April, 1859 ; Ord. 2.) (Eng.
Con. Ord. 21, 7. 12.)

A solicitor who neglected to appear for a defendant for whom he
had undertaken to appear, was ordered to pay all the costs occasioned
amined, or hy his neglect : Cook v. Broomhead, 16 Ves. 133, and see Courtney v.
WN as evl Stock, 2 Dr. & War. 251.

wed at the
s evidence
" Registrar

20th Dec Where no papers were delivered, and the plaintiff did not appear, Plaintiff not ap-

Sk S e R eaTiiiE. etion
the action was dismissed, with costs : Farrell v. Wale, 36 L. T. 95; l;:;;:‘“di:;it )

Eldrige v. Burgess, 7 Ch. D. 4‘11. But where the defendant has a
10
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counter claim he is bound to prove it so far as the onusis on him, b ) 8l
N 3 , mentioned on
even though the plaintiff do ndt appear. See Holmested’s Manual

. . l) } 1 ‘Y .
Pr. 123. If the defendant do not appear the plaintiff must prove his Publighing Cia: 5

. . . inadmissible as
claim so far as the onus is on him : /h. 122 ¢l Pe 1
. NS . o ing them : Re

Defendant must  VVhere the action is dismissed in consequence of the plaintiff not g
prove counter
claim, if onus

on him. be restored on payment of the costs of the day and of the applica.
tion to restore : Birch v. Williams, W. N. (76) 168 ; 24 \W, R,

Evidence sho
v. Morrell,-2 P}
McMahon v. B

heing ready to proceed, owing to the illness of his solicitor, it may

Restoring action,

Evidence not to
be stated in de-

Entry of evidence

700.

As to restoring causes struck out on account of the absence of
counsel : Harevey v. Renon, 12 Jur. 445, and as to costs so occa-
stoned : Godson v. Hall, 7 Cl. & Fin. 549.

Order 183 related to the non-appearance of defendant at the
hearing, and is superseded by Rule S. C. 268, J. A., 8. 44.

Order 184 related to the dismissal of bill by plaintitf after the
cause had been set down for hearing, and to dismissals at the
hearing for non-appearance of the plaintiff, and is superseded by
Rules S. C. 269, 330.

XVL—DECREES AND ORDERS.

185. The evidence read upon the hearing, is not to

be stated in the decree, but must be entered in the
Registrar’'s book at the time of the hearing. (3rd
June, 1853 ; Ord. 43. s. 10.)

The word ‘“‘order” includes ‘‘decree and decretal order;” but
the word * decree” does not include ‘‘order.” See Ord. 7, ante.
The provisions of this Order therefore are confined to decrees, and
the same procedure appears to be continued under 7he Judicature
Aect as regards judgments : See Forms appended to Rules S. (. Nos.
155, 156, 157, 160, which will be found to contain no statement of
the evidence.

In actions in the Chancery Division an entry of the evidence
should still be made in the book of the Registrar, Local Registrar,
Deputy Clerk of the Crown, or Deputy Registrar, or Clerk of Assize,
present at the trial, as the case may be. The entry should include
the names of all witnesses examined, and the exhibits put in by the
respective parties, referring to them by the letter, or number, by
which they are marked.

Papers on which a decree by consent was obtained, were ordered
to be entered as read, though not strictly proved : Simmonds v.
(. E. Ry. Co., 3 L. R. Chy. 797.

All affidavits which have been filed, and of which a party gives
notice of reading on a motion for judgment, though not actually

Sherwood v. Bei
But see Gee v, (
Although jud
on which they
orders should ¢
Pr. (5th ed.) 9.
a motion, but n
between solicito
411. A partyi
affidavits filed i
actually read : (
Camille v. Dona
read them to be
Sim. 391. Ano
of the order: 4
Where an or
affidavits, the o1
duced.
Admissions sh
22 So. Jour. 683

186. It sh:
lilwrty to ap)
from time to
any order di1
it shall not
drawn for th

This Order ap

It is said that
liberty to apply
M2;42L.T. N
plied in orders o

868.

Where costs o
hearing or othe
subsequently m:
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18 18 on him,

. mentioned on the motion, should be entered as read : See Catholic
ed’s Manual

st D1 bi Publishing Co. v. Wyman, 1 N. R. 49 : but not affidavits which are
s yrove nis . . . e 1
: inadmissible as evidence, even though notice has been given of read-

Aainbi not ing them : Re Brampton and L. Ry. Co., 10 L. R. Chy. 186.

itor, it may Evidence should not be entered as ‘‘ read e hene esse : ' Parker yow entered
, :

the applica- v. Morrell,-2 Phil. 453 ; Watson v. Parker, Ih. 5 ; even l;y consent :
24 W. R McMahon v. Burchell, 2 Phil. 127 ; nor “saving just exceptions:”
, Sherwood v. Beveridge, 2 Coll. 536 ; Drake, v. Darke, 25 Beav. 641.

: see Gee v. Gurney, 8 Beav. 315
absence -of But see (Fee v. Gurney, 8 Beav. 315.

sts 80 occa- Although judgments need contain no statement of the c\'illvnco“r;_lvr*h»:”nt‘l"“
reference Lo evi

on which they are founded, it would seem to be necessary that jepce.

orders should contain a reference to the evidence used : Danl. Chy.
lant at the

Pr. (5th ed.) 902, otherwise the costs of atfidavits filed in support of
4.

amotion, but not entered in the order, will be disallowed, even as
itf after the between solicitor and client : Stephens v. Lord Newborouyh, 11 Beav.,
sals at the 411. A party is entitled to have entered in an order as read, all
perseded by affidavits filed in support of, or opposition to, a motion though not
actually read : Catholic Publishing Co. v. Wynan, supra. But see
Camille v. Donato, 11 Jur. N. S, 26 ; and is not bound actually to
read them to be entitled to the costs thereof : Freer v. Rimner, 14
. Sim. 39). An order should not recite affidavits sworn after the date
, 18 not to of the order : Ashley v. Taylor, 27 W. R. 228.
ed in the Where an order is granted subject to the production of further
ng. (3rd affidavits, the order should bear date after such aftidavits are pro-
duced.
Admissions should be inserted in the order ; Mirehouse v. Baruett,
rder ;" but 22 So. Jour. 683 ; and see Watson v. Rodwell, 11 Ch. D. 150.
rd. 7, ante.

lecrees, and 186. It shall not be necessary in any order to reserve Liverty to ap-

ply, need not be

liberty to apply, but any party may apply to the Court resiryed.
from time to time as he may be advised ; and where

e Judicature
8. C. Nos
tatement of

any order directs the payment of money out of Court,
1e evidence it shall not be necessary to direct that a cheque be
| Registrar,
k of Assize,
uld include

drawn for the purpose.
This Order appears to be still in force.

t in by the It is said that all orders of the Court carry with them in gremio Implied in all

number, by liberty to apply tothe Court, per Fry, J., Fritz v. Hobson, 14 Ch. D. ::;,d,;:f :I;(C:l}r':("f
542; 42 L. T. N. S, 225. But this liberty was held, not to be im-

ere ordered plied in orders of a final nature: Penrice v. Williams, 48 L. T. N. S.

immonds v. 868.

1 1 , e, s :
Where costs of an interlocutory motion were reserved ‘* until the Coats reservodito

hearing or other final disposition of the cause,” and an order was trial may be

. N V subsequently
subsequently made allowing a demurrer to the plaintiff’s bill for‘n.po.i,d pra

party gives
ot actually
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want of equity, but the costs of the interlocutory motion were not
then asked for, it was held that a subsequent application might be
made to the Court to amend the order by directing the allowance
of the costs reserved : St. Michael's College v. Merrick,26 Gr. 216; 18
C. L.J.130; Vikey v. Chaplin 3 D. G. & J. 281; Fritz v. Hobson,
14 Ch. D. 542,

Orders to be
divided into
paragraphs

187. Orders are to be divided into convenient para-
araphs, and such paragraphs’are to be numbered con-

sccutively ; and where accounts are directed to be
taken, or enquiries to be made, the .order may be in
the form set forth in schedule J hercunder written,
with such variation as the circumstances of the case
require. (1st April, 1867 ; Ord. 8; 3rd June, 1853 ;
Ovd. 43, s. 11.)

e o b e 188. In all orders, sums are to be stated in dollars

a1id, dents, and’cents. (6th Feb., 865 ; Ord. 145).

Orders 189, 190, related to the enrolment of decrees, and are obso-
lete. Enrolment is ‘‘now a useless ceremony,” per James, L. J.;
Hastie v. Hastie, 2 Ch. D. 307, and see J. 4., 8. 9.
ord. 191. Order 191 related to passing, and entering, of decrees pro confesxo,

and 1s now obsolete.

Ord, 189, 1%0.

Queen's Counsel  192. Where a Queen’s Counsel has held a sitting of

holding sittings v . . =

to send state-  the Court under the Statute in that behalf, he is to in-

ment of judg "

ment to Regis-  close to the Registrar, as soon thereafter as may be, a

trar. . . B .
statement signed by him, of his decree in each case
heard by him, with the date and place of hearing, and is
to set forth the terms of his decree either at full length
or otherwise, as the case may require. His judgment
containing the reasons for his decree, if he thinks fit to
state the same in writing, is also to be transmitted to
the Registrar for the information of the Court and the
parties. (10th Sept. 1866 ; Ord. 9.)

This Order appears to be still in force. The Statute referred to,
enables a retired Judge of a Superior Court, a County Court Judge,
or a Queen's Counsel, to hold Sittings in Chancery upon request of
any Judge of the Court of Chancery, or of the Court of Appeal:
see R. 8. 0., c. 40, 8. 27.

193. A d
expressed 1
the Court,
to be given

10.)

Order 14 p

and 18 obsolete

195. No
purte and n
unless the el
or a Judge ;
as applying
orders for
Ord. 20)

See [m,\‘( Ord.
of which the «
parte Dean of S

Orders of a s
sion, but not in

The entry of
Rules S. €, 325

196. In al
order from t|
and fails to |
to be conside
as far as the
party or pers
or non-perfo
such proceed
or such proc
order had no

8.4) (Eng.

As to the pxe
8. C. 345.
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193. A decree made by a Queen’s Counsel is to l)¢ Decree of Q.C

to be expresaed

expressed in the body thereof to be the decree of {1 deereof

the Court, but the name of the Queen’s Counsel is
to be given in the margin. (10th Sept. 1866 ; Ord.
10.)

Order 194 provided that interlocutory orders are not to be enrolled,
ﬂllll 18 U‘).\()l(‘t(‘.

195. No ovder of course, and no order obtained e orders of conrse,
. . . and orders ob
parte and not being of u special nature, is to be entered tined on motion
o . . " ex parte, not to
unless the entry thereof shall be directed by the Court be entered un-
- N less directed

or a Judge ; but this provision is not to be construed
as applying to decrees, or decretal orders, or to final
orders for sale, or foreclosure. (Gth Feb. 1865 ;
Ord. 20)

See post Ord. 594, 650. An order of which there was no entry, and Lost order, may
h y s . N + be redraw
of which the original was lost, was directed to be redrawn : K °° W
parte Dean of St. Paul's, 18 W. R. 724.
Orders of a special nature are still entered in the Chancery Divi-
sion, but not in the other Divisions.

The entry of judgments in all the Divisions is now governed by
Rules S. C'. 325, 329.

196. In all cases where a person or party obtains an Orders ob-

nined on con-

order from the Court, or from a Master, upon condition, dition deemed to

e abandoned so

and fails to perform or comply with the condition, he is for as beneficial
J to party obtain

to be considered to have waived or abandoned the order, i'."’f”‘;:f_'r‘;{)"rl;';;,f‘l"
as far as the same is beneficial to himself, and any other
party or person interested in the matter, on the breach
or non-performance of the condition, may either take
such proceedings as the order in such case may warrant,
or such proceedings as might have been taken if the
order had not been made. (3rd June, 1853 ; Ord. 24,

s.4) (Eng. Con. Ord 23, r. 22))

As to the pxecution of judgment granted upon condition, see Rule
8. C. 345.




CHANCERY ORDER 197.

XVIIL.—-CHAMBERS.

Business to be
transacted in
Chambers.

197. The following business shall be disposed of in
Chambers, together with such other matters as the Court
from time to time thinks may be more conveniently

- disposed of there, than in full Court, viz :—
Applications

for :—
Sale of infants’
estate.

1. For the sale of the estates of infants, under tl
Consolidated Statutes of Upper Canada, chap-
ter 12, s. 50;

Guardianship, As to the guardianship, maintenance, and adl-

maintenance, &c. L
vancement of infants ;

)

Administration. For the administration of estates upon motion,

without bill ;

.
Time to defend. For time to answer or demur ;

Leave to amend. For leave to amend bills;

To change venue. For changing the venue ;

&
To postpone the examination of witnesses, or to

To postpone
trial, . v .
allow the production of further evidence;

Production.

For the production of documents ;

Conduct of suite. Relating to the conduct of suits or matters;

Management of As to matters connected with the management
property.

of property;

Payment into, or

For the payment into Court of moneys, by par-
out of, Court. p() ) ’ y P

ties desiring, on thelr own behalf, to pay in
the same. (3rd June, 1853 ; Ord. 34, s. 1.)

Officers who may
trangact business
in Chambers,

Under The Judicature Act and Rules S. C'., the business in Cham-
bers may now, for the most part, be transacted before the Master in
Chambers, or any Official Referee, sitting for him, and in country
cases before the Local Masters, or County Court Judges. Certain
matters, however, are excluded from their jurisdiction : Rule S. (.
420; Ord. 560 ; R. S. 0. c. 39,8. 29 ; Reg. Gen., Feb., 1870, 29 Q. B.
Applications ex- 623, and see Holmested’'s Manual Pr. 210, 211, 214. To the mat
:_::;1‘?‘1":';0:;;‘;1" ters there noted as being beyond the jurisdictionjof these Judges,
terin Chambers, and Officers, may be added, (1) Applications to set aside fraudulent
e conveyances by judgment debtors : Queen v. Smith, 7 F. R. 429 ; (2)
Applications to transfer actions from one Division to another:

Hilliard v. Thu
tions to commit
2C. L. T. 260:
(hambers, 28 1

Additional
been exi

Subsequent S
bers to other n
Ord. 197, e. q. ;

1. Summary a
execution debtor
terests of execuf
kind can only be
Formerly in sucl
Wark v. Moulto
mode of procedu
405, 406, 407. 1
necessary. See
on an abscondi
Marshall, 9 P. R
of an application

2. Motions for
foreclosure, or f{
Ord. 434, 645 ;

teferees when s
S. (. 422, the
jurisdiction to en

3. Motions for
under Ord. 640,
by the Master ir
P/R. 39 : but are
Masters, but no
also Local Maste
jurisdiction of t!
to that exercised

4. Motions for
tion, may also by
Ord. 638 ; motiol
Chambers, and (
but if opposed,
§.C. 3, 420, 422 ;
not excluded fron
638, Rule S. C. C,
tration, see Ord.
Pr. 2]6.
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Hilliard v. Thurstin, 2 C. L. T. 261 ; 18 C. LJ. 180 ; (3) Applica-

tions to commit for non-production : Keefe v. Ward, 18 €', L. J. 166,
rosed of in 2(C. L. T. 260 : Darling v. Darling, before Dalton, Q. C., Master in
s the Court (‘hambers, 28 Feb., 1882.

mveniently Additional cases to which jurisdiction in Chambers has
g been extended :

Subsequent Statutes, and Orders, extend the jurisdiction in Cham v'l'lrinltirtion in
. a s 3 . Chambers ex-
, under tle bers to other matters, in addition to the business enumerated 11 g ded in certain
Ord. 197. e. q. *— cases.
nada, chayp- d. 197, e. 9. ;— ‘
1. Summary applications to set aside fraudulent conveyances by Applications to

execution debtors : R. S. 0. ¢. 49, s. 10, or for sale of equitable in- S¢t nside.
fraudulent con-

e, and ad- terests of execution debtor in lands: 7/b. 8. 11. Applications of this vevances by
kind can only be made to a Judge : Queen v. Smith, 7 P. R. 429. f:;‘:smmtdem'
. Formerly in such cases the application was made for an order nisi :
on motion, Wark v. Moulton, 7 P. R. 144, but now it is presumed the proper
mode of procedure is to servea notice of motion. See Rules S. C.
405, 406, 407. In some cases leave to serve unotice of motion may be
necessary. See Holmested's Manual, Pr. 201. Substituted service
on an absconding execution debtor may be allowed : Dohson v,
Marshall, 9 P. R. 1. The debtor may be ordered to pay the costs
of an application for sale: Watts v. Hobson, 7 P. R. 334.

Aa8Ses, or to . . . . .
.( ses, or t 2. Motions for judgment in ordinary mortgage actions, for sale, or Motions for judy-
idence;; foreclosure, or for redemption, where infants are concerned : see g_'l';‘_tc;:;"w"'
Ord. 434, 645; Rule S. C. 79. The Master in Chambers, Official

Referees when sitting for him, and in the cases mentioned in Rule

natters; 8. €. 422, the Local Masters, and Couanty Court Ju:lgog, have
anagement jurisdiction to entertain such applications.

3. Motions for judgment, by adult parties, in actions for partition, partition.
under Ord. 640, 641 : moticns of this kind cannot be entertained
ys, by par- by the Master in Chambers: Re Arnott, Chatterton v. Chatterton, 8
to pay n P.R. 39 : but are in certain cases within the jurisdiction of the Local
34, s. l‘) Masters, but not of the County Court Judges, unless they be
also Local Masters. See Rule S. C. 422, which in effect limits the
jurisdiction of the County Court Judges, who are not Masters,

ess in Cham- to that exercised by the Master in ChamHers.
he Master n

in country
res. Certain

4. Moti j > icati ini :
4 tions for Judgmcn.t on summary applications for administra- 5, o000
tion, may also be made in certain cases, to Local Masters, under

’

Ord. 638 ; motions of this kind may also be made to the Master in

: Rule S. C. Chambers, and County Court Judges who are not Local Masters,
370,29 Q. B. but if opposed, their jurisdiction is excluded under Ord. 560, Rules
To the mat S.C. 3, 420, 422 ; but opposed applications for administration are
hese Judges, 1ot excluded from the jurisdiction of the Local Masters; see Ord.

e fraudulent 638, Rule S. C. C. 422. As to procedure on motions for adminis-

R. 429; (2) tration, see Ord. 467, 473, 552, 638, and notes; Holmested’s Manual
;0 another : Pr. 216.
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For judgment
under R.S8.C 80.
To convey free
from dower,

To appoint, or
dispense with ap-
pointment of, re-
presentative of
ertate.

Habeas corpus.

For declaration
of lunacy,

When Master in
Chambers has no
Jjurisdiction, mat-
ters may be
brought before
a Judge,

CHANCERY ORDER 197.

5. Motions for leave to enter judgment under Rule S. C. 80.

6. Applications to enable the owner of land, to convey free from
the dower of his wife, under R. S. O. c. 126, ss. 8, 9, 10, and 43
Vict.,, c. 14, s. 45 Re Eagles, 7'P. R. 241 ; Re Campbell, 25 Gr. 18;,

480 ; but applications of this kind can only be entertained bya

Judge.

7. Applications to appoint, or to dispense with the appointment
of, a person to represent the estate of a deceased person under
R.S. 0. c.49,8 9; see ante p. 32. The Master in Chambers, Offi.
cial Referce sitting for him, or Local Masters, and County Court
Judges, when acting under Rule S. (. 422, have jurisdiction to
Collver v. Swayzie, S P. R. 42,

8. Applications for writs of haheas corpus may be made to a Judg
in Chambers ; £.5. O.c. 70 ; Re Paton, 4 Gir. 147 : but where the cus
tody is not for eriminal or supposed criminal matter, sce Re Bigjer,
10 U. C. L. J. 329; Re Hawking, 9U, C. L. J. 298 ; 3 P, R. 239. As
to whether a Judge can in Chambers rescind his own order for a writ
of habeas corpus, or quash the writ itself on the ground that it issued
improvidently : see Re Ross, 3 P. R. 301. The Master in Chambers
cannot entertain applications of this kind. Ord. 560.

9. Applications to declare a person 4 lunatic nnder R. S. 0. c.
40, 8. 65; Re Patton, 1 Chy. Ch. R. 192 : Re Flemming, 13 C. L. J,
N. 8. 197 ; Re Kelly, 6 P. R, 220, or for a commission de lunatico : R
Stuart, 4 Gr. 44, The supposed lunatic is entitled to notice of the
application : Re Miller, 1 Chy. Ch. R. 215, unless the Court on pro
per evidence of its being dangerous, or useless, to serve him, dis-
penses with scrvice : Re Newman, 2 Chy. Ch. R. 390; Re Mein Ib.
429. Applications of this kind can only be made before a Judge, see
Ord. 560; but where an order has been made declaring the lunacy,
the Master in Chambers has jurisdiction to entertain applications
respecting the property of the lunatic, under R. S. O. c. 40, ss. 67,

entertain such applications :

ct seq.

Applications in Chambers, to whom to be made:

Applications proper to be made in Chambers, but which are ex-
cluded from the jurisdiction of the Master in Chambers, Official
Referee, Local Masters, and CountyCourt Judges, may be made before
a Judge of the High Court in Chambers. In the Queen’s Bench,
and Common Pleas, Divisions, a Judge sits in Chambers on Tuesday
and Friday, and in the Chancery Division on'Monday, in each week,
except in vacation, when special arrangements are made.

Applications which can be made in Chambers should be made
there, and not in Court : Moffatt v. Ruddle, 4 Gr. 44 ; Anon Ib., 61;
or the costs may be refused : Murney v. Courtney, 10 Gr. 52; or
allowed only as of a motion in Chambers: King v. Connor, 10 Gr.

364.

Matters coming
in Chambers, sho
desire it, but onl
case to be heard
properly referred
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S. C. 80. Matters coming before any officer of the Court having jurisdiction watters within
mvey free from in Chambers, should not be referred to a Judge because the l"”'t“’“J\l:,:i::l,irﬂ,).(rl('~'p;£,,‘
3, 9, 10, and 43 desire it, but only when the officer can certify that it is a proper bers not to be
ell, 25 Gr. 187, ase to be heard before a Judge ; Rule S. (. 426, and matters im- l,:,;;'“ bulore s
itertained by a properly referred to a Judge will not be entertained : Hughes v. Rees,

9P. R. 86.
S SppUinSment Sale of Infants' Estate s.—As to mode of procecding for sale of <o of intant

erson under . , - - p
I ' infant’s estate, see R. 8. 0. c. 50, s. 78, and Ord. 527 ef. xeq. and otates

‘hambers, Offi. ’
. notes.

County Court

jurisdiction to Guardianship, and Maintenance, &c., of Infants.— As toGuardia

R. 42. mode of proceeding foy appomtment ot guardians, sce (rd. 529.3() ; vfants.

ade to a Judge opposed applications rdspecting the  guardianship of the person, or

where the cus property, of infants, are|excluded from the jurisdiction of the Master
see Re Bigger, w Chambers, see Ord. 560, 8. O, Rule S, C. 420, The authority of
P. R. 239. As the High Court is not excluded |:)‘ R. S. O, c. 132 8s. 1-3; I
rder for a writ stannard, 1 Chy. Ch. R. 1.

1 that it 1ssued

. Applications respecting the custody of infants under 2. 5. 0. c.
r in Chambers

130, 5. 1, may be made to a Judge in Chambers : see Re Davis, 3

Chy. Ch. R. 277 ; Re Keith, 7 P. R. 138 ; Lo Leex, 15 Gr. 580 ; Ko

er R. S.0.c Murdoch, 9 P. R, 132 ; Re Smith, 8 P. R. 23 ; Re Seott, 1b. 58 ; R

i, 13 C. L. Ferguson, 1. 536 ; but not to the Master in Chambers. See Ord,

le lunatico : R 50, s. G.

» notice of the

Court on pro Injunctions, and Receivers.— Applications for injunctions, and Injunctious, asd
swve him, dis- receivers, are usually made in Court, but where a Receiver has been receivers.
s Re Mein It. appointed and dies, the application for the appointment of another

e a Judge, see mhis place may be made in Chambers : Grote v. Biny, 9 Hare App.
1g the lunacy, L ; but the appointment was made in the first instance in Cham
1 applications bers, by consent Blackborough v. Ravenhill, 16 Jur. 1085, and in a

c. 40, ss. 67, proceeding originating in Chambers, 22 So. Jour. 914,

Appeals from the. Master in Chambers, Local Masters, County appeal-.

ol Court Judges, or Official Referees, where exercising the jurisdic-

. tion of the Master in Chambers (Rule S. C. 427); and appeals from
which are ex-

: Official Masters’ Reports (Urd. 642); and also appeals from the Taxing
)ers, icia ; V o o
‘ Utlicers (Rule C. S. 447), may now be brought before a Judge in

e made before .
(hambers.

1een’s Bench,
s on Tuesday Order 198 regulated the courte of proceeding, and service of
in each week, motices of motion in Chambers and is superseded now by Rules
le. N (L 404-407, 412, 425,

mld be made
Anon Ib., 61;
0 Gr. 52; or

mnor, 10 Gr.

Ord. 198

199. Where it appears, upon the hearing of any Bervice cf notie
matter, that, by reason of absence, or for any other suffi- ¢ Wotkan In

Chambers may
be dispensed
with.

tent cause, the service of notice of the application, or
11
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CHANCERY ORDERS 200—201.

of the appointment, cannot be made, or ought to be dis-
pensed with, such service may be dispensed with, orany
substituted service, or notice, by advertisement, or
otherwise, may be ordered. (3rd June, 1853 ; Ord. 34,
s. 5. (Eng. Con. Ord. 35, 1. 18.)

Every pleading or other document required to be delivered toa
party, or between parties, shall be delivered to the solicitor of every
party who appears by a solicitor, or to the party if he does not ap.
pear by a solicitor ; but if no appearance has been entered for any
party then such pleading or docunient shall be delivered by being
posted up in the office from which the writ of summons was issued:
Rule S. C. 131,

In actions, after service of the writ, and the time for appearance

\

has elapsed and no appearance entered, & notice of motion or appoint-
ment may be served on any non-appearing defendant by posting up
a copy in the office whence the writ issued under Rule S. C. 131:
1)_7/7710114{ V. ('ruf/, 3 Chy. D. 512.

But where the notice of motion required to be served is the first
proceeding, or personal service is necessary on a party who has ap-
peared but cannot be found, then Ord. 199 would seem to be in force
and to authorize the allowance of substitutional service, or the dis-
pensing with service altogether. For cases in which applications of
this kind have been made, see Taylor & Ewart. 148.

200. Where an account is taken in Chambers,special
directions may be given with respect to the mode in
which the account is to be taken and vouched ; and in
taking the account, the books of account in which the

accounts required to be taken have been kept, or any

of them, shall be taken as prima facie evidence of the
truth of the matters therein contained, with liberty to
the parties interested to take such objections thereto
as they may be advised. (3rd June, 1853 ; Ord. 35, s.1)

In this Order the word ‘“shall” is to be read as permissive:

Ord. 550.

Accounts are now rarely taken in Chambers, except in infancy
matters ; a reference to the Master being usually directed.

201. An accounting party is to bring in his account
in the form of debtor and creditor, and verify the same

by affidavit,
each side of
tively, and
affidavit as ¢
and 1s to be
39, S. 3.) U
A party who
counts, is, ACC(
the points on v
Lord, 2 L.R. E
sufficient to stat
notice should s
to proceed : Me.
v, Ellison, 20 W
The cross-exa
Meacham v. Coo
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received, 1s t
party, stating
to be chargec
and suceinct
(Emg. Con. O
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be brought i
or documents
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34, s, 4.)

See Ord. 229,
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See Ord. 230, p
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under a decr
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1t to be dis-

by affidavit, unless otherwise directed. The items on Tobe verifiud by
vith, or any

affidvit
each side of the account are to be numbered consecu- lwms to be
Isement, or

tively, and the account is to be referred to by the
13 ; Ord. 34,

afidavit as an exhibit, and not to be annexed thereto,
and is to be left at Chambers. (3rd June, 1853 ; Ord.

delivered to a 3')) S. 3) (:l_':l(y. C'on. ()IV[. 33, T 33)

icitor of every : ’ : : . e .
) A party who is cross-examined on his affidavit verifying his ac- Varts intended

. counts, is, according to the English practice, entitled to notice of ?’2‘1;“(:"”'{\"““\“'11'
itered for any the points on which he is to be cross-examined : Re Lord, Lord v. nm.:;ni’(lthmm
Lord, 2 L.R. Eq. 605 ; Wormsley v. Sturt, 22 Beav. 398 ; and it is not 10 Botice.
sufficient to state that all the items but one are objected to, but the

notice should specify the points on which the cross-examination is

for appearance to proceed : McArthur v. Dudgeon, 15 L. R. Eq. 102; and see Glover

on or appoint- v, Ellison, 20 W. R. 408.

by posting up
'ule S. C. 131:

ie does not ap-

ered by being
18 was issued :

The cross-examination may be had before the account is vouched :
Meacham v. Cooper, 16 L. R. Eq. 102,

ed is the first 202. A party seeking to charge an accounting party Noticeof sur.
. . . charge to be
iy who has ap- beyond what he has by his account admitted to have given

to be in force . . . . . .
008 @ “lu received, 1s to give notice thereof to the accounting

ce, or the dis- . . .

applications of party, stating, as far as he is able, the amount sought

to be charged, and the particulars thereof, in a short

and succinct manner.  (3rd June, 1853 ; Ord. 35,s. 3.)

(Eng. Con. Ord. 35, r. 34.)

See note to Ord. 237, post.

bers, special
he mode in
1ed ; and in

1 which the 203. No state of facts, charges, or discharges, are to No stateof facts,
. ’ ditte &c., tobe brought

ept, or any be brought into Chambers; and where original deeds in

lence of the or documents can be brought in, no copies are to be

h liberty to made without special direction. (3rd June, 1853 ; Ord.
ons thereto 34, s, 4.)

ird. 35,s.1.) See Ord. 229,.post.

|s permissive: 204. Where directed, copies, abstracts, or extracts of copies, e, to
be furnished if
or from accounts, deeds, or other documents, are to be directed.

ept in infancy B supplied. (3rd June, 1833 ; Ord. 34, s. 4.)
tbed. See Ord. 230, post.
his account

205. Where, in the prosecution of any proceeding Adaing parties.
fy the same

under a decree, it’ appears that some persons, not
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already parties, ought to be made parties, and ought
to attend, or be enabled to attend the proceedings,

dircctions may be given for serving an office-copy of

parties adided to W€ decree upon such parties, and upon due service
be rerved with
office-copy of
decree.

tll«‘l'vuf xl]('ll [)l*l‘\ulh are Lo lw (l't‘:lh'tl ;lntl Ililllll‘ll as
parties to the suit, and “shall be bound by the decree
in thé same manner as if they bad been originally
made parties to the suit. (3rd June, 1853 ; Ord. 34, 5.6

Nee Ord. 244 and notes.

Endorsement on
office-copy.

206. l‘:\'t'l'}' nl“ﬂﬁ%‘n]))' of a decree directed to be
served under Order 205, 1s to be indorsed with a notice
to the effeet set forth in schedule L hereunder written
with such variations as circumstances may require.
(3rd June, 1853 ; Ord. 34, s. 6.)

See Ord, 245 and notes.

Party "“'_“"" 207 A l):ll‘t_\' served with an Hml't'—('nl).\' of a decree
aginst decree. under Order 205 may apply to the Court, at any time
within fourteen days from the date of such service, to
4“\1‘]1:1]';’«‘ the order, or to add to, set aside, or vary the
(3rd June, 1853 ; Ord. 34, s. 7.)

See Ord. 246 and notes. .

']l‘('l'!‘i‘.

Matters may be
adjourned from
Court to Chamn-
bers. or vice
versa

208. The Court may adjourn for consideration in
(‘hambers any matter \vhivhv, in the opinion of the
(Court, may be disposed of more conveniently in Cham-
bers; and any matter pending in Chambers may be
adjourned to open Court; and such matter may be so
adjourned at the request of either party, subject to
such order as™Q costs or otherwise, as the Court thinks

)

right to imposef (3rd June, 1853 ; Ord. 34, s. 3.)

Matters ad-

209. Matters adjourned from Chambers are to be
T o b heard in Court by one Judge, unless by speciai leave,
_l,’:l‘,i“‘ single  which may be granted ex parte; and without such
leave are not to come before the full Court, except };_\'/
way of rehearing the order made in Court thereon.

(20th Dec. 1865 ; Ord. 14.)
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CHANCERY ORDER 210. 85

The Master in Chambers, Local Masters, and County Court Power of Master
. ore § . o 2y in Chambers to

Judges, are empowered to refer matters coming before them in Cham- refor cases to «
bers to a Judge of the High Court: Rule . 7. 426 : but this power Judge.
18 not to be exercised at the mere request of the parties, but only Matters impro-
where the officer, or County Court Judge, as the case miy be, can ‘\:‘II:“”:;‘{'LJT":’W
certify that the case is proper to be heard bhefore a Judge of the tertained.
High Court.  Matters improperly referred will not be entertained :
Hughes v. Rees, 9 P. R, 86.

210. A Judge sittine in Chambers may exercise the Judge in Cham,

) ) o e . " . bers may exer-

same power and jurisdiction, in respect of the business cise powers of
3 Court, and al<o

brought before him, as is exercised by the Court; all JOMATE of s
v aster.

orders made by a Judge in Chambers are to have the

force and etfect of orders of the Court; and all or any

of the powers, authorities, and jurisdictions, given to

the Master by any Act or Acts now in force, or by any

General Order or Orders of the Court, may be exer-

csed by the Judge sitting in Chambers. (3rd June,

18553 Ord. 34, 5. 2)

XVHI—MASTER’S OFFICE.

I'he Master in Ordinary, and Local Masters, are all officers of the

Masters are offi-
Supreme  Court, J. A. s. 58, ss3. 2, anc

1 as such, actions may he cers of Supreme
referred to them, from any Division of the High Court. See J. 4. "™
s. 04.)

For list of Masters see Holmested's Manual Pr. 20, 21.

I'he Local Masters, in addition to their duties as Masters, have also Powers of Lacal
Magrters in

urisdiction in certain cases in Chamber applications, in actions in gy

s Chancery Division; and where they are also Judges of the

unty C'ourt, their jurisdiction in Chambers extends in certain cases

toactions in any of the Divisions : See Holmested’s Manual Pr. 213 ;
v S, C, 422, 423.

Formerly a Master in Chancery was debarred from practising as a 4 o whether
solicitor in Chancery, or in partnership with any other person prac- “"““ by TS
tising as a solicitor in Chancery, even though he received no part of llvxr:‘: }::v‘r:
the emoluments : McLean v. Cross, 3 Chy. Ch, R. 432, They might
lowever practise as attorneys in the other Courts. Now, however,
that the Masters have jurisdiction in all the Divisions of the High
Court, it seems doubtful if they can practise at all as solicitors.
[liere is however no express provision either in 7' Judicature Act,
or Rules debarring Masters from practising ; and see Rule S. C. 422,
from which it may be inferred that it was not the intention of 7"he
Julicature Act to deprive them of the right of practising.

U WO AW
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Place of refer.
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When Master has
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ally concerned.

CHANCERY ORDERS.

Under the former practice in Chancery the plaintiff was prina
fucie entitled to have a reference, when necessary, directed to the
Master at the place where his bill was filed : Macara v. Gwynne 3
Gr. 310; Watson v. Henderson, 2 Chy. Ch. R. 370 ; and the defen-
dant might for good cause apply to change the reference : McNah v

Mclnnis. 4 1']1)" Ch. R. 53.

The same rule it is presumed will still be followed, and a plaintiff
will have the right prima facie to have the reference, if any, directed
to the Master in the county where the writ issued. Formerly when
it was sought to change the referenoe on the score of expense, the dif-
ference of expense must have been considerable ; and if oh the ground
of convenience, a clearly preponderating convenience for the proposed
change must 'have been established, and the fact thad a defendant
was a man in extensive business, or a trustee, was not a sufficient
ground for ‘changing the reference : McNah v. MecInnis,
I.. J. N. 8. 29.

fupra ;

Jackson v. Harriman, 9 C.

Since 7"e Judicature Act it has been held that the policy of that
Act 18 to decentralise business, and to send local matters to the Local
Masters, and the fact that a partnership business had been carried
on in the county to which it was proposed to change the reference
to take the partnership accounts, and that a delay of two months
would be incurred by retaining the reference at the place directed
by the judgment, was held sufficient ground to warrant the change:
Aitken v. Wilson, 9 P. R. 75.

When the Master has been professionally concerned for any of the
litigants, in reference to the same or any other matter, that isa
sufficient ground for changing the reference: Bigelow v. Bigyelow, 6

P. R. 124 ; Boyd v. Simpson, before Sprayge, C., 19th June, 1875

| (See Reg. Lib.)

Where necessary
to add Muster as:
o party.

Application to be
made on notice.

But when the reference was directed to a Master who had, prior

to the appointment, been counsel for one of the litigants, neither
party objecting, and the Master certifying that he acted in the
reference at the pressing request of both parties, the Court held
that the party against whom the Master reported could not raise
that objection on appeal from the report, having taken the chance
of the Master's finding in his favour : Cotter v. Cotter, 21 Gr. 159.

Where in the course of a suit it becomes necessary to add as a
party the Master to whom the cause is referred, the reference will
be changed on an ex parte application by the plaintiff : Weldon v.
Templeton, 1 Chy. Ch. R. 360.

Usually however the party having the conduct of the reference
is entitled to notice of any application to change it, and an order
inade in his absence is irregular and will be set aside : McConnell v.
McConnell, 3 Chy. Ch. R. 122,

The following
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211. Every
is to be brou
after the ord¢
have been dr:
of the same :
any party ha
assume the c:
into the Mast,

An order, or
and the necessar
days after the or
of by the Court,
“order,”—and o
obtained in Chan
the carriage of tl
and within the ti
by the Registrar,
Nee Ord. 596.

It would appea
an order, or a juc
twenty-one days
nounced, or final
the order, or jud,

The rule which
carriage of an ord
18 a technical one,
are interested. ']
judgment is entit|
to the general enc
which relate excl
sistent for the par
do. Thus if the
procures to be ins
for next of kin, ol
and answers the r
ence of title, he al
the purposes of ar
ral account, copies
or other document



-

CHANCERY ORDER 211.

ff was prima The following Orders 211-257, which regulate the practice in the

ected to the Master's offices, apply to actions in all the Divisions, which are

v. Gwynne 3 referred to a Master.

111 “l\* 11t'f¢'11- . ~ .

e Mo« 211. Every order referring any matter to the Master, order of refer

A . . ) v . 3 . el v . X X ence to be carried
is to be brought into his office within fourteen daysinto M. 0. with- .

) . . Y _in 14 days
nd & plaintif after the order is drawn up, or after the same should

any, directel S have been drawn up, by the party having the carriage
rmerly when of the same : otherwise any other party to the cause, or
yense, the dif- Otherwise any

»h the ground other party mey
assume the car-

the proposed assume the carriage of the order, and carry the same riage of it.
) a defendant into the Master’s office. (3rd June, 1853 : Ord. 42, s. 1.)

t a sufficient
nnis, supra; An order, or judgment, directing a reference is to be bespoken, Time for iseuing
order of refer-
ence and carry-
days after the order, or judgment, is pronounced or finally disposed ing into M. 0.

any party having an interest in the reference, may

and the necessary papers left for preparing the same within seven

olicy of that
v to the Local

been carried

of by the Court, see Ord. 10,—and Ord. 7, as to meaning of word

“order,”—and otherwise is not to be drawn up without leave being
obtained in Chambers, see Ord. 11. In practice the solicitor having

the reference " . :

the carriage of the order, or judgment, usunally prepares the minutes

two months and within the time limited by Ord. 10, procures them to be settled

_h'}‘ <1]1rntu by the Registrar, or obtains an appointment from him to settle them.

» the change: see Ord. 596.
»

It would appear, therefore, that the party having the conduct of

or any of the an order, or a judgment, directing a reference, is entitled to at least

ter, that isa twenty-one days from the time the order, or judgment, was pro-

v. Bigelow, 6 nounced, or finally disposed of, by the Court, within which to issue

t June, 1878, the order, or judgment, and carry it into the Master’s office.

The rule which regulates the question, as to who shall have the conduet of refer-
o had, prior carriage of an order, or judgment, directing a reference to a Master, '”':'d‘t:b” enti-
ants, neither is a technical one, and in the majority of cases, the solicitors alone
acted in the are interested. The solicitor of the party having the conduct of tle
> Court held judgment is entitled to prosecute all those proceedings which relate
1ld not rase to the general enquiries, and the other parties only prosecute those

. . . . Duty of solicitor
'n the chance which relate exclusively to themselves, or such as it would be incon- p,; poy 9

having conduct.
21 Gr. 159. sistent for the party having the carriage of the order, or judgment, to

to add as a do. Thus if the plaintiff have the conduct, his solicitor bespeaks and
eference will procures to be inserted all advertisements whether for creditors, or
P Weldon v. for next of kin, or for the sale of property, he prepares the abstract,
and answers the requisitions ; and if the purchaser requires a refer-
ence of title, he attends upon it. He furnishes, where directed, for
the purposes of answering the general enquiries and taking the gene-

the reference
and an order

 Clonnell's ral account, copies, abstracts, or extracts of, or from accounts, deeds
4 C

or other documents, and pedigrees, etc., relating to proceedings of a
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CHANCERY ORDER 212.

general character, and not belonging to particular parties to prose
Smith's Pr., 7th ed., 729.

Where the party having the carriage of a judgment, or order, direct-

cute.

ing a reference, is guilty of delay in carrying it into the Master's
office, any other party to the action, or any party having an interest
in the reference may assume the carriage of the judgment, or order,
which, where necessary, would include the right to draw up the
minutes and procure them to be settled, and the order, or judgment,
to be passed and entered. No order seems neccessary to entitle him
to do this, but see Re Shaw, 14 Gr. 524, where a special application
was made. Where the judgment or order has been drawn up and
entered, but has not been carried into the Master's office within the
prescribed time, an office-copy of the judgment, or order, may b
obtained and carried into the Master’s office by any other party in.
terested.
interested in the reference, e.

Persons who are not parties to the action, but who are
q., creditors, next of kin, heirs, &c.,
are entitled under Ord. 211, to assume the carriage of the order, or
judgment, where the prescribed time has elapsed. See Re Shaw,
14 Gr. 524,

Where a judgment or order has heen carried into the Master's
office, in the event of delay arising on the part of the party having
the carriage of it, the Master may transfer the conduct of the refer

ence to any other person interested. See Ord. 212.

212. Where a party prosecuting a reference, does not
proceed before the Master with due diligence, the Master

is at liberty, upon the application of any other party
interested, either as a party to the suit, or as one who
has come in and established his elaim before the Master

under the order, to commit to him the prosecution of

the order ; and from thenceforth neither the party
making default nor his solicitor is to be at liberty to
attend the Master as the prosecutor of the order. (3rd
June, 1853 : Ord. 42, s. 10.)

This Order is taken from Eng. Ord. 56, of 3rd of April, 1828. NSee
Edward's Chy. Orders, p- 19.

The Master in his discretion may entertain an application to change
the conduct of the reference ex parte: Stephenson v. Nicolls, 14 Gr
144 ; but ordinarily the application should be made on notice: 1
Sm. Pr. 2nd ed., 312, and see Sims v. Ridge, 3 Mer, 458 ; Edwards
v. Acland, 5 Mad. 31.

An appeal lies from the order of the Master changing the
reference : Stephenson v. Nicholls, 14 Gr. at pp. 147 149, and 1n
Wyatt v. Sadler, 5 Sim. 450 ; the Court on a substantive motion

C
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rties to prose changed the reference, after the Master had refused an application
for that purpose. But the application must in the first instance be

order, direct- made to the Master : Miller v.> McNaughten, 1 Chy. Ch. R. 206.

the Master's

ng an interest

Where there has been great delay in prosecuting a judgment in a Cre ‘i““'" may
. : apply.

creditor’s suit, a creditor may apply to have the conduct of the
cause, though it has become defective by the death of a defendant :
ook v. Bolton, 5 Russ. 282, and see Re Shaw, 14 Gr, 524 ; Patterson
or judgment, v. Scott. 4 Gir. 145.

entitle him . . . >
i e A party to whom the conduct of the reference is committed is en- Party to whom
| :l]‘l‘]l“\ll”!l . ) ) . conduct of refer-

titled to inspect and take copies of briefs, and documents in the pos- ence committed,

entitled to in-
spect papers.

ent, or order,

draw up the

lrawn up and . . .. . 9

ithin t1 sssion of the party, or his solicitor, from whom the carriage of the
e within th . ’ -
' reference has been taken : Bennett v. Baxter, 10 Sim. 417 ; and see

‘der, may b Heslop v. Metealf, 8 Sim. 622,

her party in.
silav talelng o . ) faranna O 5 aintiff. Plaintiff may ap-
but wlic e , An order taking t.]u conduct nf- the reference fl'lI'lI the ]>1.\.'|llt1”, frugemegeltivn. £ f
0. Toien: & does not preclude him from applying to amend a,clerical error in the order of refer-
the order, or judgment, or order, under Rule S. C. 338 : Whithead v. North, Cr. & :"":::"‘“:.}“;:::3:"
a8 Re Shaie Ph. 78. Ord. 212 only enables the Master to transfer the-conduct from him.
of proceedings in his office.
the Master's Where there is undue delay in prosecuting a reference the Master
yarty  having may close the reference as provided by Ord. 584.
of the refer - ‘
213 Every reference is to be called on and I»l'u(‘t‘(‘lh‘(l Reference to be
. 8 ) iy . proceeded with
wvith at the day and time fixed, unless the Master in onday fixed.
e, 4|<l|‘\ not

the Master
ther party

his diseretion thinks fit to postpone the same; and in

wanting an application to postpone the hearing of a

reference, the Master may make such order, as to the Costs of post-
o ponement.

costs consequent upon such postponement, as he thinks

the Master just.  (3rd Junn, 1854 : Ord. 42, s. 8.)

ecution of

5 one who

The Master cannot proceed with a reference in vacation, except Master cannot
the party by consent of all parties : Anderson v. Thorpe, 12 Gr. 542. A :’;f;‘l""‘l jmyace
libertv to port made in vacatioh, without the consent of all parties, is null
der .131'4 and void, as against a party having no notice of the proceedings on

e X which it is founded, and it is not necessary to appeal from it : Fuller

v. MeLean, 8 P. R. 549.

I, 1828. See
214. Assoon as the Master has entered upon the hear- eferences to

] v . . . proceed, de die
ion to change g of a reference, he 1s to }H‘u('w‘«l therewith to thein diem

icolls, 14 Gr
n notice: 1
8 3 /;'////'I/'l[i

conclusion without interruption, where that is practi-
cable ; and where any reference cannot be concluded in
asingle day, the Master is to proceed de die in diem,
hanging the vithout a fresh warrant, unless he is of opinion that

149, :uul.m an “’I,.l””"lnnvnt other than de die in diem would be
\tive motion .
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proper, and conducive to the ends of justice ; and when
an adjournment is ordered, the Mastpr is to note in his
hook the time and reason thereof. Y3rd June, 1853
Ord. 42, s. 8.) ~/

‘1t is the bounden duty of the Masters to observe these Ordersty

the letter, wherever.it is not absolutely impracticable to follow them

literally,”” per Spragge, C. ; Fails v. Powell, 20 Gir., at p. 468.
References not
to be adjourned
to take up
other cases.

215. In no case is any matter to be discontinued or

adjourned for the mere purpose of proceeding with any

other matter, unless that course becomes necessary.
(3vd June, 1853 ; Ord. 42, 5. 8.)
warrant to con.  216. Upon the bringing in of an order, the solicitor
fli:nlll;{uu)'lli:»::h:::; bringing in the same is to take out a warrant (unless
vith by MO the Master dispenses therewith) appointing a time,
which is to be settled by the Master, for the purpose of
taking into consideration the mafgters referred by the
order, and is to serve the same upon the parties, or their
solicitors, unless the Master dispenses therewith. (3rd
June, 1853: Ord. 42, 5. 2))
This Order is adapted from the English Ord. 51, of 8rd April,
1828.  See Kennedy's Ord., p. 17.

W here judgment Where a judgment is manifestly erroneous, the Master may pro-
erronecus, Mas

ter may refuse to o & : ’
proceed on it. V. Bartley, 18 C. L. J. 15; and see Commercial Bank v. Graham, 4

Gr. 419 ; Mitchell v. Strathy, 28 Gr.’ 80 ; Adamson v. Adamson, Ib.,
at p. 224 ; but the mistake must be very obvious to warrant the

perly refuse to proceed upon it until it has been corrected : Swainson

Master in refusing to proceed.
Warrant tocon. -+ warrant to consider a judgment, or order, only requires one
sider, day’s service ; see Sutherland v. Rogers, 2 Chy. Ch., R. at p. 192;
other warrants require two clear days’ service : /h.; except warrants
to settle report, which require four days’ service : see post Ord. 247
note.
The warrant must be underwritten so as to explain clearly what
proceedings are to be taken under it: Denison v. Denison, 3 Chy.
Ch. R. 349.

Defendant enti-  The fact that a decree under the former Chancery practice had

tled to notice.  J,eep pronounced pro confesso against a defendant, did not ipso Sacto

disentitle the defendant to notice of proceedings in the Masters
office : see Robinson v. Whitcomb, 20 Gr. 415. In mortgage suits,
incumbrancers made parties before the hearing were expressly re

quired to be servi
been taken pro ec

Ord. 111 now «

3 bill pro r'vmfr
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orders otherwise.
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d
; and when quired to be served with notice, notwithstanding the bill may have

y note in his been taken piro consesso against them. See Ord. 446,

June, 1853 Ord. 111 now obsolete, dispensed with service of an order to take How far defend-
L e ; sided o . ant who has
.a bill pro confesso, and provided that ‘“all further proceedings not appeared
in the case may be ex parte as to such defendant, unless the Court i® entitled to
shese Ordersto S = . . . . notice in M. 0.
orders otherwise. Notwithstanding this Order, it was held impro-
to follow thv'II.

. p. 468

per, as a general rule, for a Master to proceed ex parte with a
reference, against a defendant as to whom the bill was taken o
mtinued or confesso, and that the Master was bound to. exercise his discretion
. a8 to requiring, or dispensing with, service on such defendants :
g with aty Robinson v. Whitcomb, 20 Gr. 415 ; and see Buchanan v. Tiffany, 1 Gr.
necessary. 98 ; Walsh v. Bourke, Ib. 105 ; Hawkins v. Jarvis, Ib. 257 ; 1 E. &
A 246 ; McCormick v. McCormick, 6 P. R. 208. But see Perrin
v. Davis, 3 Gr. 161, And where the reference was directed by an
he solicitor sdministration order obtained without a bill being filed, it was held
-ant (unless that notice of the proceedings on the reference must be given to the
. : defendant, and that the proceedings taken e. parte under such cir-
Ing a time,

| cumstances were irregular, and the Court refused to act on a report
} purpose of

somade : Jackson v. Matthews, 12 Gr. 47.
rred ll)' the Under the present practice there is no provision for taking the
lies, or their action pro confesso as under the former Chancery practice; and
with. (3rd although judgments may be awarded against a defendant for default
of appearance, or for default of defence, there is no provision en-
abling the future proceedings to be carried on against him, ex parte.

of 8rd April, In such cases, therefore, it would seem that the defendant is entitled

to notice of proceedings upon a reference.
ster may pro- . ; )
ted : S i .I Where, however, the defendant has not appeared, service of notice pygting up no-
ed : Swaimnson X . . i A ro if
of proceedings under a reference may possibly be effected, by posting “‘;‘v :1‘[’: re i
. suimcient.
up the document required to be served, in the office whence the

writ issued : See Rule S. ', 131.

v. Graham, 4
Ar/tl/l/wl/, /’r.
y warrant the

In Toronto, in actions in the Queen’s Bench, and Common Pleas,

; Divisions, it would seem such notices should be posted in the office
7 requires one

R. at p. 192;
tcept warrants
post Ord. 247

of the Registrar of the Division where the pleadings are filed. It is
not clear, however, whether the provisions of Rule S. (. 131 extend
to proceedings after judgment.

217. Upon the return of the warrant to consider, or Warrant to con-

sider, proceed-

i clearly what - . : :
upon the bringing in of the reference where the war- ivgson return

enison, 3 Chy.

rant is dispensed with, the Master is to fix a time at

practice had Ml which to proceed to the hearing and determining of the

not ipso facto

the Master's . : . .

ortaage suits, | manner of proceeding with the reference, and is to give
598"~ © |

» expressly re any special directions, he thinks fit, as to :—

refererence, and is to regulate in all other respects the
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The parties who are to attend on the sever
accounts and enquiries ;
The time at which,~or within which, each pro-
ceeding 1s to be taken ;
The mode in which any accounts referred to
him are to be taken or vouched ;
The evidence to be adduced in support thereof;
The manner in which each of the accounts an(
enquiries 1s to be prosecuted ;
And such directions may be afterwards varied or
added to, as may be found necessary. (3rd June, 1853
Ord. 42, s. 2.)

Master may reg
ulate who to '
appear on credi- deceased person, mno party other than the personal representative,

:‘Z":i”::"'f:'l’:h__ shall, unless by the leave of the Master, be entitled to appearon
the claim of any person not a party to the cause, against the estat:

of the deceased, in respect of any debt or ]i:llvilit}'. The Master

In any cause, or matter, for the administration of the estate of :

may direct any other party tg the cause to appear, either in addition
to, or in the place 1”‘,@-‘1@“51] representative, upon such terms

as to costs and otherwise

as he Wa fit.
H18.

See Rules S. (. 114

As to mode of taking and verifying accounts generally, see Ol
DAl -)"'{

—— ),

240 ; and as to taking accounts of creditors’ claims against

the estate of a deceased person, see Ord. 474-485.

Suhject to ap

The ruling of the Master is
peal.

nof conclusive, and the Court may
give a party leave to attend proceedings whom the Master hasex
cluded : 9 Jur. 76. But
any objection to the Master’s ruling should be brought up by way of

appeal, and not as a substantive motion.

Davis v. Combermere, it would seem that

Master may
classify, and ap-
point solicitors to
represent differ-
ent classes.

218. Where, at any time during the prosecution of
a reference, it appears to the Master, with respect to
the whole or any portion of the proceedings, that the
interests of the parties can be classified, he may require
the parties constituting each or any class, to be repre-
sented by the same solicitor ; and where the parties,
constituting such class, cannot agree upon the solicitor
to represent them, the Master may nominate such solic-

itor for the pu
where any one
:“\i\t\ on ben
such party is |
wlicitor, of, an
\aster, with
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itor for the purpose of the proceedings before him ; and Party insisting
=] on being repre-

where any one of the parties, constituting such class, fented by a dit

? ferent solicitor to

. the severg

ipsists on being represented by a different solicitor, Py 9 ocen
ch, each pro- |l el party is personally to pay the costs of his own
wlicitor, of, and relating to, the proceedings before the
s referred to Jll Master, with respect to which such nomination has
feen made, and all such further costs as are oceasioned
port thereof; [0 any of the parties by his being represented by a
litferent .\l\l_l('itul‘ from the solicitor so nominated.
0th Dec. ljh(;.')' Ord. 3.').)

)

vecounts and

s Arai X When the Master appoints a solicitor to act for a class, all the Solicitor ap
Is varied o pointed by Mas
ter to representa
tor so appointed, and cannot repudiate them, unless they appoint a ¢!#ss, binds all of

i the class
gparate solicitor : Re McConnell, 3 Chy. Ch. R. 423, e

Junie. 1858 mdividuals composing that class are bound by the acts of the solici

the estate of s A solicitor so appointed is entitled to act for the class, not ouly in

the Master’s office, but also in proceedings arising out of, or connected
representative,

2 %o appear with, the proceedings in the Master’s office ; 7b.
0 appear on
ainst the estat After the appointment of a solicitor to act for a class, the separate
The Master [l ¢sts of any member of that class subsequently incurred will not
iher i additio rdinarily be allowed against the estate under administration : R

son. such teris Etna Insurance Company, 17 Gr. 160.

dules S, C. 14 The Master should not appoint a separate solicitor for parties who golicitor not to

wre sutficiently represented by the plaintiff ; and where prima faci be appointed to
) N ! . o represent a class
the plaintiff’ represents (see Ord. 58, ante) the class, if the Master already repre-
sented in the
action.

rally, see Ol .
el : appont a separate solicitor, he should state the reason for so doing
claims agaimnst . - e

o w s report : Gorham v. Gorham, 17 Gr. 386.

the Court may
Master has ex
yuld seem that

t up by wayof Jaccounts and make the enquiries referred to in
p by waj 1

219. To enable the Master to exercise all or any of No statement
1 i . Y in pleading. or
the powers conferred upon him by, or to take the evidenceat trial
necessary, to en-
[]1(* title Master to
£ ] . . ."\c'rflﬂv;m\\urt
following Orders, it shall not be necessary that any of conferred by
- v N Orders.

. ) ( the matters therein mentioned, shall have been stated
Ni“”“"“ " W the pleadings, or that evidence thereof shall have
| respect © given before the order of reference, or that the
gs, that the order shall contain any specific direction in respect

may Tequir B ereof. (3rd June, 1853 ; Ord 42, s. 13.)

o be repre-
the ]h‘ll'tit‘.\ This and the following Order very materially altered the practice yyricgiction of

olis previously in force, and extend the jurisdiction, and discretion, of Master enlarged
he solicitor | R ‘ ' by Ord. 219, 220,
the Masters in taking accounts, very far beyond that exercised by

B sllcll solie-



Former rule re-
quired case to be
made in plead-
ings, &c.

Enquiry a8 to
neglect and de-
fault, &c.,can
now be made
without special
direction.

Powers of Master
to take acconnts.

W ith rests.

To enquire as to
wilful neglect &
default.

To set occupa-
tion rent.

CHANCERY ORDER 220.

the Chief Clerks, or even a Judge in Chambers, under the English
practice : Scudthorpe v. Burn, 12 Gr. 427,

The former rale, as laid down by Lord Eldon, was that the plain
tiff must averin his bill, and prove, at least one act of wilful neglect,
or default, in order to obtain a decree directing an enquiry as to
wilful neglect, or default : Seton 477 ; Sleight v. Lawson, 3 K. &
292, In the same way, according to the English practice, a founda
tion is required to be laid in the pleadings for, and the judgment mus:
specially direct, the taking of an account with rests: Seton 474 ; or
the setting of an occupation rent : T"rulock v. Robey, 15 Sim. 265,

This Order distingtly abrogates those rules of practice, and en
ables the Master to take an account with rests, and to charge th
accounting party for rents, and profits, which might have been re.
ceived, but for wilful neglect and default, and to set an occupation
rent, in any case referred to him ; although there be nothing in the
pleadings : McLennan v. Heward, 9 Gr. at pp. 178 and 187 ; anl
though no evidence may have been given as to any such matters at
the trial. .

It was formerly held that under a common administration order
obtained on motion without bill, by any person but the personil
representative himself, there could be no enquiry as to wilfu Ineglect,
or default : Harrison v. McQlashan, 7 532. But where the
order was obtained by the personal representative himself, such au

Gr.

enquiry might be made : Ledgerwood v. Ledgerwood, 7 Gr. 584.

The case of Carpenter v. Wood, 10 Gr. 354, though not referring
to Harrison v. McGlashan, is said in effect to have over-ruled it;
and the practice was stated by Boyd, C., to be now settled that
under Ord. 219, 220, the enquiry as to wilful neglect and default,
may be made in all cases under the common administration order:
Re Allan, Pocock v. Allan, 9 P. R. 277.

If the Master refuse to exercise the power to take the accountsin
the manner mentioned in Ord. 220, his ruling would be appealable;
but it would seem to be more proper to bring the question up on

further directions. See Sievewright v. Leys, 1 O. R. 375.

Vg
990. Under an order of reference, the Master shall
have power :
1. To take the accounts with rests or otherwise:

2. To take account of rents and profits received
or which, but for wilful neglect or default
might have been received ;

3. To set occupation rent;
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4. To take into account necessary repairs, and last- To sllow for im-

ing improvements, and costs and other ex-
penses properly incurred otherwise, or claimed
to be so;

5. To make all just allowances ;

6. To report special circumstances ;

7. And generally, in taking the accounts, to
inquire, adjudge, and report as to ‘all matters
relating thereto, as fully as if the same had
been specially referred. (3rd June, 1853;
Ord. 42,s.13.),

)

Taking the account with rests :

Taking an account with *“ rests " means, either that the accounting
party is charged with compound interest on the amount found due
from him ; or that the surplus income remaining after satisfying the
intere® due to him, is applied at certain periods in reduction of the
prineipal. The amalgamation of principal and interest, or the appli-
aation of income to pay off the principal, may take place yearly, hali-
vearly ; or at other times more or less frequently, and these periods
are termed ‘‘rests.” In Robinson v. Cumming, 2 Atk. 410, Lord
Hardwicke said rests were only ordered in accounts of realty, and
not of personalty, but thisis no longer the rule. When the Master
declines to take an account with rests, if it is intended to appeal
from his decision, he should be required to report the facts, so as to
enable the Court to judge of the propriety of his decision ; Sieve-
wright v, Leys: 1. 0. R. 375 ; but it has been said the preferable
method is to bring the question up on further directions : /b.

95

provements.

To make just
allowances,

To report special
circumstances

And to enquire
asto all matters
relating to ac
couuts.

Taking account
with rests, what
it is,

Rests, AS AGAINST EXECUTORS, AND TRUSTEES.—In taking ac- Rests—when al

. . . 1
counts "against an executor, or trustee, he is to be charged

owed as against

executors, and

“with what he ought to have made, with what he actually did trustees

make, cr with what he must be presumed to have made,” Esten, V
C., Smith v. Roe, 11 Gr. 312. The principle on which the Court
proceeds in charging an executor, or trustee, with interest, is that of
restoring to the cestui que trust his own, and of fairly compensating
him for loss directly attributable to the neglect, or breach of duty,
by the trustee; and on the other hand, that of withdrawing from
the trustee any advantage he has appropriated by abusing his posi-
bon: per Moss, C. J.; Inglis v. Beatty, 2 App. R., at p. 490. 1t is
ot that of punishment to the executor, or trustee : Attorney Gene-
ralv. Alford, 4 D. M. & G. 843 ; Burdick v. Garrick, 5 L. R. Chy.
B3, Vysev. Foster, 8 L. R. Chy. 309; 7 H. L. 318. Compound

U WO LW
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interest may in some cases be a convenient mode of making this com

pensation, but in other cases it may be oppressive, and sound more
as punishment than "compensation, and therefore in such cases it

ought not to be charged.  See Fielder v. O'Hara, 14 Gr. 223.

English Rule In England the amount of interest with which an executor, or trus.
e ces : (1). When he is guilty
of mere neglect. of mere neglect, and gets no personal benefit, he is charged with simple
interest at 4 per cent.: Forbes v. Ross, 2 Cox 116 ;3 Rocke v. Hart,
11 Ves. 38 ; Robinson, 1 D. M. & G. 247 ; Tehbsv,
Carpenter, 1 Mad. 290; Mousley v. Carr, 4 Beav. 49; Attorney (iineral
v. Aljord, 4 D. M. & G. 843 ; or with the interest he should have
received with half-yearly rests : Gilroy v. Stephen, 46 L. 'T. N. 8. 761,

tee 1s charged, depends on the circumstances :

lx’u//m\yu Ve

When guilty of

positive breach . . ~

of trust—or has trust money for his own benctit, he is charged with 5 per cent.; or, at

smploye s- N

;,‘::f:,ﬂ"l;llh:fl‘t“ o the option of the beneficiary, with the profit actually made : Jones v,

business Forall, 15 Beav. 388.
tion for investment, has been held to be such a positive breach of
trust : Crackelt v. Bethune, 1 J. & W. 586 ; Berwick v. Muwrray, 7D, M.
& G. 519 ; Mosley v. Ward, 11 Ves. 5381 ; and when the trust directed
accumulation, the accounts have been taken with rests : Raphael v,
Boehm, 11 Ves. 92; Knott v. Cottee, 16 Beav. 77 ; Jones v. Fos
all, 15 Beav. 388 ; and where a breach of trust, and the employ-

(2). Where he 1s guilty of a lm\l[i\'u breach of trust, or has cmployul

The neglect to comply with a specific direc

ment of the trust fund for his own benefit, in trade, or speculation,
concur, whether there be any direction for accumulation or invest.
ment or not, the trustee is charged with 5 per cent., sometimes with:
Burdick v. Garrick, 5 L. R. Chy. 233 ; and sometimes, without, rests,
or, in the option of the beneficiary, with the protits actually realised
from the fund : Flocton v. Bunning, 8 L. R. Chy. 323 ; Saltmarsh v.
Barrett, 31 Beav. 349 ; Docker v. Somes, 2 My. & K. 655 ; Heath
cote v. Hulme, 1 J. & W, 122 : Sutton v. Sharpe, 1 Russ. 146 ; Rob
inson v. Robinson, 1 D, M. & G. 247. In Walker.v. Woodward, 1
Russ. 107, annual rests were ordered, but this was said to have been
obtained by surprise, see Attorney General v. Solly, 2 Sim. 518. In
Jones v, Foxall, 15 Beav. 388 ; Williams v. Powell, 15 Beav. 461 ;
Heighington v. Grant, 1 Ph. 600 ; rests were ordered. In Dockerv.
Somes, 2 My. & K. 655 ; Palmer v. Mitchell, 2 My. & K. 672 ; Mac
donald v. Richardson, 1 Giff. 81; accounts of profits arising from
employment of trust funds in trade were ordered ; and see Crawshayv
Collins, 15 Ves, 218; 1 J. & W. 267; 2 Russ. 325; Willett v. Blan
Jord, 1 Ha. 253 ; Wedderburn v. Wedderburn, 22 Beav. 84. 'The pay
ing in money to the general account of a firm of solicitors, of
which the trustee was a partner, was held not to be a using of the
money in his own business, 50 as to render him liable for compound
interest : Burdick v. Garrick, 5 L. R, Chy. 233.. When an infant
is interestgd, an enquiry will be directed whether it is for his advan:

2

" ,
tagé $o take inte
coté v. Hulme, 1.
to authorize the |

In this Provin
was to charge int
ing to the Englis]
would be charged
Landman v. Croc
Since the abolitic
according to the
be charged, eithe
cording to the va
well, 13 Gr. 330 (
simple interest) ;
interest at 6 per
bell, 1 Gr. 570; o
nsed in trade : |
Eecles, 12 Gr. 40,
actual profits real

But where the
in his hands to th
such sums, no ma

nught to have bee

Where the exec
under a bona fide,
be exonerated alt
berton, 12 Ves. 38
be ordered to pay
and where there |
trust In making cl
105, provided suc
Life Assurance Co
"~rrj(, 12 Gr. 221 :
g interest therec
violated by inves
13Gr. 40 ; and a

executor in embar

In cases of simj
charging  interest
sum sutticient for

reasonable sum for

When trustees,
rate than could ha
trust, they will b

13



CHANCERY ORDER 220.

" : s . s
<ing this com tagé $o take interest, or profits : Burden v. Burden, cited in Heath- Rests.
wl sound more coté v. Hulme, 1.J. & W. 134-5. No special direction seems necessary
such cases it to authorize the Master making that enquiry in Ontario.
it

In this Province prior to the repeal of the usury laws, the rule Rule in Ontario

cutor, or trus- was to charge interest at the rate of 6 per cent., and where accord l;:_f_‘lt.mt“ AL
n he is guilty ing to the English cases a higher rate of interest than 4 per cent.
ed with simple would be charged, to take the account with half-yearly rests, sce
wke v Harte, Landman v. Crooks, 4 Gr. 353; Small v. Eeeles, 12 Gr., at p. 40.
247 5 Telbs v, Since the abolition of the usury laws, an accounting party chargeable
torney General according to the Knglish cases with more than 4 per cent., may now
: should have be charged, either with a higher rate of interest than 6 per cent., ac-
T. N. N. 76l cording to the value of money, as was done in: Wightman v. Helli
has cmiployel well, 13 Gr. 330 (where an executor was charged with 8 per cent.
r cent.; or, at simple interest) ; or it would seem he may be charged with compound
wade @ Jones v, interest at 6 per cent.: Wiard v. Gable, 8 Gr. 458 ; Erskine v. Camp-
specitic direc Well, 1 Gr. 570; or even at a higher rate if the money have been

itive breach of wsed in trade : Wightman v. Helliwell, 13 Gr. at p. 343 : Small v.
wrray, 7 D, M, Eecles, 12 Gr. 40, or, at the option of the cestui que trust, with the
trust directed actual profits realised.

8 : Raphael v, 1 | ) - » has neglected . .
But where the trustee, or executor, has neglected to pay over sums ypiarest

on sums

in his hands to the parties entitled, he is chargeable with interest on ""Vl'"““"‘ to he
- paid over

fones v. Foe

the m;'l'l”'\.' such sums, no matter what the amount, from the time the payment
" SpECuation, ought to have been made : McLennan v. Heward, 9 Gr. at p. 190.
Jdon-or 1nvest -

retimes with : Where the executor, or trustee, retains trust money in his hands, where retain

ap s iile C 'Q o Jiaf ok iy oo . , . <. under bona fiils
vithout, rests, under a bona fide, though ‘nn.\tal\\ n, belie tﬂ t.ll.\t it is his own, he may pTcor o o
sually realised be exonerated altogether from payment of interest : Bruere v. Pem.- ship.

Saltmarsh v. berton, 12 Ves. 386 5 Davenport v. Stagford, 14 Beav. 319 ; or he may

655 : Heath be ordered to pay simple interest : /nglis v. Beatty, 2 App. R. 453 ;

55 ; A { !

> ] ‘here sre has o o Zav > a 3 - . Neglect of ¢. 4.t
8s. 146 : Rob and where there h}s been great ll(lfl_) on the part of the cestui que io demard pry
Woodiward, 1 trust in making claim to the trust fund : Browne v. Cross, 14 Beav. ment,
)

to have been 105, provided such delay can be said to amount to acquiescence : 7%e Neglect of trus-

sim. 518, In Life Assurance Co. v. Siddal, 3 1. G. F. & J. 72: Blain v. Teryy- teeto invest

5 Beav. 461 berry, 12 Gr. 221 : the trustee or executor may be relieved from pay-
In Dioeker. g interest thereon. A trust to invest in ‘“ public securities,” is
K. 672 ; Mac violated by investing in municipal debentures: Ewart v. Gordon,
arising from 13 Gr. 40 ; and a direction to carry on a business will not justify an
& Cranwshan v executor in embarking more capital in it : Swmith v. Smith, 13 Gr. 81.

“illett v. Blan
84. The pay

solicitors, of

In cases of simple neglect to invest, the Master is not justified in No interost on

charging interest against the trustee until the balance amounts to a $9ms t""“’*\"l"l ')"
< execator, which
sum suthcient for an ur«lm:u‘y investment. $400 was considered a he has not ac-

, using ot the tually received

reasonable sum for this purpose : McLennan v. Heward, 9 Gr. 178.
for compound

i & il When trustees, or executors, lend money to themselves at a lower Executors lend
rate than could have been obtained by investing it according to the ing money to

for his advan- themselves.

trust, they will be chargeable with the higher rate, but not with
13
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rests : Smith v. Roe, 11 Gr. #ll, at p. 315 ; and see Forhes v. Ross, 2
Cox 116. -

But when a trustee is anthorized to invest in either of two specified
modes, and by mistake invests in neither, the measure of his liabi.
lity is the loss arising from his not having invested in the less hene-
ficial of the authorized modes. Thus when a trustee was authorizel
to invest in Government securities, or mortgages, and he invested
in Bank stocks, which proved a loss; he was charged with what
would have been ohtained had the investment been made in Govern
ment securities, although a larger rate of interest could have been
Lailey, 18 Gr. 13 ; and see

obtained on mortgages : Paterson v.

Cameron v. Bethune, 15 Gr. 486,
Nor is an executor, or trustee, liable for neglect in not calling in
investments made by the testator, in order to invest at a higher rate

of interest, although authorized so to do : Swmith v. Roe, 11 Gr. 311,

An administratrix, who allowed the moneys of the estate in her
hands to be used by her husband, was charged with simple -interest
at six per cent. ; it not being shown that the money had heen used
in trade, or that any larger sum had been realised : Fielder v.
O'Hara, 14 Gr. 223.

Where an executor, or trustee, has properly deposited the trust
fund for safe keeping, or kept it in his hands unemployed, he may
be relieved from payment of interest, except such as he has actually
received ; but if he have notv kept it apart from his own moneys, or
have used it, he will be liable for interest on it: Beaton v. Boomer,
2 Chy. Ch. R. 89.

An executor, or trustee, charged with principal sums which have
never come to his hands, but which have been lost by his neglect, is
not always chargeable .with intérest thereon as well : Fanston v,
Thompson, 10 Gr. 542 ; Re Shaw, 15 Gr. 626 ; unless his neglect or
default amounts to acquiescence in the spoliation of the estate:
Sovereign v. Sovereign, 15 Gr. 559 ; Cudney v. Cudney, 21 Gr. 153.

The commencement of a suit does not stop interest running: McLen-
Heward, 9 Gr. 178: McMillan v. McMillan, 21 Gr. 369.

But see Blogg v. Johnston, 2 L. R. Chy. 225.

nan v,

As against executors, interest should not ordinarily be ¢harged,
until after the lapse of a year from the testator’s death.

When a trustee or executor has made advances to the trust estate,
he may be allowed simple interest on the balances of principal due
to him from year to year, but not compound interest: Finch v.
Pescott, 17 L. R. Egz 554.

PRINCIPAL AND AGENT.—An agent who had used moneys of his
principal, with his consent, was only charged simple interest
McLennan v. Heward, 9 Gr. 178 ; and where the state of %ccounts
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could not e ascertained until they had been taken by the Court, Rests.
interest on the balance was charged only from the date of the Mas-

ter's certificate « Twrner v. Burkinshaw, 2 L.
Bloyy v. Jolnson, Ih. 225

-,

R. Chy. 488 ; and see

Where the principal was found indebted to the agent, interest on
the balance was allowed from the filing of the declaration in the

action by the agent to recover the amount : Ridley v. Sexton, 19
(i, 146.

LecATEES-—Interest on legacies runs from the end of a year from Legatees.
the death of the testator, in the absence of any express direction in
the will to the contrary : see Smith v. Seaton, 17 Gr. 397 ; but this
nile does not apply to sums appointed by will, under a power. As
to such sums, interest runs from the death of the testator : Deedes v.
traham, 20 Gr. 258. But no interest can bé usually recovered on

arrears of annuities ; Goldsmith v, Goldsmith, 17 Gr. 213.

When a legacy is vested in trustees upon an express trust, more
than six years arrears of interest are recoverable : Loring v. Loriny,
12Gr. 374.

A legatee receiving more than his share may be ordered to refund,
with interest : Dwcidson v. Boowmer, 17 Gr. 509.

Povicies or INSURANCE.—Interest does not begin to run, until the Policies of insur-

0
party claiming is in a position to give a full discharge :
Savings Bank v. Canadw Life, 14 Gy. §09.

e ance
T'oronto

Parryersnip Accovnrts.—In the absence of any agreement to Partnership ac-
the contrary, advances of capital made by a partner do not bear oM.
mterest : //ill v. King, 9 Jur. N. S. 527; 3 D. J. & S. 418; Cooke

v. Benbow, 3 D. G. J. & S. 1; Stevens v. Cook, 5 Jur. N. S., 1415.

But see Millur v. Craig, 6 Beav. 433. This applies not only to

the original capital put in, but also to subsequent advances made by

apartner on capital account: Jardine v. Hope, 19 Gr. 76.

Neither is interest chargeable on capjital agreed to be advanced by No interest al-
- e on capital.
apartner, but not advanced by him W ilson v. McCarthy, 13 C. L. J. 10%ed o capita
NS 303 ; Rizshton v. Grisse N, 5K R. ]“l 326.

As to advances in the way of temporary loans there seems to be Asto temporary
1 settled rule.  In Cooke v. Benbow, supra, Turner, L. J., Lhnu;_;htl”“"" JUaLrS
interest should not be allowed : and see De Hertel v. Supple, 14 Gr.
£21. But in Ex parte Chippendale, 4 D. M. & G. 36, Knight Bruce,

L J., was of the contrary opinion ; and see Re¢ German Mining ('o.,
1T Jur, 745, 747 ; Pim v. Harris, 10 L. R. Ir. Eq. 442.

’

Interest is chargeable on sums in the hands of a partner, and not r ierest allowed
Hutcheson v. Smith, 5 Ir. Eq. 117 ; or

s : 2 h . hands of a part-

Lrans v, Cove ntry, 8 D. M. & (5. 835. But a partner 1n ner. or not ac

ession of partnership property is not obliged to account on the counted for.

““}’r“l“'r])' on sfums in the
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footing of wilful default : Rowe v. Wood, 2J. & W. 556 ; Davidson
v. Thirkell, ZéHr. 330, at pp. 347-8.

Interest is not chargeable on withdrawal of capital, unless fraudu.
lent or improper : Cooke v. Benhow, upra ; Meymott v. Meymott, 3|
Beav. 445 ; nor on undrawn profits : Dinham v. Bradford, 5. 1. I

Chy. 519.

When capital carries interest during the continuance of a partner.
ship, it does not do so after a dissolution : Wuatney v. Wells, 2 L. P,
Chy. 250 ; Rhodes v. Rhodes, John 653 ; although the business is
carried on for the purposes of a sale: Watney v. Wells, supra ; unless
where the capital is treated as a debt: Wood v. Scoles, 1 L. R. Chy
369 ; Barfield v. Loughborouyh, 8 L. R. Chy. 1; or in the case of a
sleeping partner : Parsons v. Haypward, 4 D. F. & J. 474,

After the Master’s report, simple interest at six per cent. ruus on
the amount found due : Bonville v. Bonville, 35 Beav. 129 : Brewer
v. Yorke, 46 L. T. N. S. 289.

Losses resulting from investments of partnership moneys, are to be
borne by the partners, in the same proportions they are entitled to
share in the profits of the partnership business: Storm v. Cumber-
lund, 18 Gr. 245.

MORTGAGEES IN PossesstoN.—When a mortgagee in possession,
has in that character, received remts and profits, or is chargeable
with an occupation rent, in excess of the interest due, the Master
may strike a balance periodically, and apply the surplus to the redu
tion of the principal ; this is called taking the account with rests:
Thorneyeroft v. Crockett, 2 H. L. C. 239; Wilson v. Cluer, 3 Beav.
136 ; Schofield v. Ingham, 1 C. P. Co. 477 ; Thompson v. Houcdson, 10
L. R. Eq. 407 ; and see Fisher on Mortgages, 957, ef seq. And where
a mortagee after having been paid in full has continued in possession,

he may be charged with compound interest on his receipts : Wilson
v. Metcalfe, 1 Russ. 530 ; Lloyd v. Jones, 12 Sim. 490.

In Caldwell v. Hall, 9 Gr. 110, VanKoughnet, C., stated it to
be the settled practice of the Court, ‘‘that when a mortgagee
enters, his money being in arrear, he is not liable to account for the
rents received by, or chargeable against him, with rests, until he is
paid off in full.” And see Wilzon v. Cluer, 3 Beav. 136 ; Wilson v
Metcalfe, 1 Russ. 530 ; Paulv. Joknson, 12 Gr. at p. 482; Davisv
Moy, 19 Ves. 384 ; Finch v. Brown, 3 Beav. 70 ; Latter v. Dashwool
6 Sim. 462. But if he enter when nothing is in arrear, it seems the
account may be taken with rests from the beginning of the posses
sion : Nelson v. Booth, 3 D. & J. 119.

Jut the mere fact of nothing being due when possession is taken,

i not conclusive as to.the right to have the account taken with
Horlock s
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smith, 1 Coll. 287. Thus a mortgagee who took possession of lease- Rests.

holds to prevent a forfeiture is not liable so to account, though no- Mortgagee when
. . = 7 liable to account

thing was in arrear when he entered : Pateh v. Wild, 30 Beav. 99 ; (€ O 8

and see Gordon v. Eakins, 16 Gr., 363.

If a mortgagee holds bills, or notes, for arrears when he enters, he
is nevertheless not liable to account with rests, if they are dis
honoured : Dobsxon v. Land, 4 D. & S. 575.

Rests may be made when a mortgagee in possession sets up an un-
founded claim to the equity of redemption, or resists the mortgagor’s
right to redeem ; or when overpaid, has denied that his mortgage was
satisfied : Tncorporated Society v. Richards, 2 Dr. & W. 258 : Crippen
v, Ogiloie, 15 Gr. 569 5 Montgomery v. Calland, 14 Sim. 79.

When the mortgagee is in occupation and is charged with an occu-
pation rent more than sufficient to pay the interest, the account may
he taken with rests, if the mortgage debt was not in arrear when he
entered, subject to the qualifications above mentioned, from the time
he entered, or if then 'in arrear, then from the time he was paid in
full : Wilson v. Metcatfe, 1 Russ. 530 ; Binnington v. Harwood, T. &
R. 477 ; Coldwell v. Hall, 9 Gr. 110 ; where the account is taken
with rests, it would seem that the proper time for making the rests,
is at the time of each payment of rent, whenever the payment ex-
ceeds the interest then in arrear.

The mere fact that a mortgagee resides with the owrer of the
equity of redemption on the mortgaged property, does not render him
liable to account as a mortgagee in actual occupation : Paul v. Jokn
wny, 12 Gr, 474.

A person entering as a bona fide purchaser from a mortgagee is not
liable to account as a mortgagee in possession, in the event of his
purchase being held invalid : Parkinson v. Hawbury, 2 L. R. H.
L 1; Corrolt v. Robertson, 15 Gr. 173.  But a mortgagee who en
tered claiming to have purchased the equity of redemption, but who
was held to be still redeemable, was ordered to account with reste :
ditchison v. Coombs, 6 Gr. 643 ; this point is not noticed in the re
port, but see the decree D. B. 4, fo. 576 ; but see Parkinson v. Han-
bury, supra.

Prior to Ord. 220, the account could not be taken against a mort- No special direc-
gagee with rests, without an express direction in the decree t1vil";'\‘_""w"""“”'
that effect : Webber v. Hunt, 1 Madd. 13. Under Ord. 219, 220, no
express direction in the judgment is m-m-sa‘:u'y ; but the Master of
course cannot l»rulwrly take the account with rests in cases where it

would not, under the former practice, have been ordered by the
Court,

STATUTE OF LIMITATIONS,--A mortgagee in occupation, is liable to garute of Limi-
account for more than six years' occupation rent prior to the com- tations

U W0 AW
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mencement of the action, the Statute of Limitations is no bar : Ol
well v. Hall, 9 Gr. 1103 S, C. 7U. . L. J. 42;8U. C. L. J. 93.

As against the person of the debtor, arrears of interest, or rent,
payable under a covenant, accruing, or acknowledged in writing,
or by part payment, tq be due, at any time within twenty
years of the held re-
coverable, even tllwllih'll such interest, or rent, be L'll:lrpwl upon, or
payable out of, land : R, 8. O. ¢c. 61,88 1 & 6; Allan v. MeTa

ish, 2 App. R. 278 ; but see contra, Sutton v. Sutton, 48 L. T, N. 5,

commencement of the action, have been

95 ; Fearnside v. Flin )y 104 ; bu# as against land, no arrears of
9 Fea le v. Ilint, 1b, 154 ; bu g t land,

rent, or interest, in respect of any sum of money charged upon, o

payable out of any land, or rent, or in respect of any legacy charged
upon land, can be recovered but within six years after the same shall
have respectively become due, or next after any acknowledgment of
the same, in writing has been given to the person entitled thereto or
his agent signed by the person by whom the same was payable, or his
agent : K. 8. O. c. 108, s. 17.

other encumbrancer, has been in possession of any land, or in the re-

Jut where any prior mortgagee, or

ceipt of the profits thereof, within one year next before an action is
brought by any person entitled to a subsequent mortgage, or other
encumbrance, on the same land, the person entitled to the subsequent
mortgage, or encumbrance, may recover in such action the arrears o
interest which have become due during the whole time that such
prior mortgagee, or encumbrancer, was in possession, or receipt, as
aforesaid, although such time may have exceeded the time of six

years. See R, S, 0. c. 108, s. 18.

When the Statute of Limitations is intended to be relied on asa
bar to the whole claim, it should be specially pleaded : Rule S.C' 147;
but it would seemn that it may be set up in the Master's office asa
bar to part of the claim, without having been pleaded : Wright
Morgan, 1 App. R. 613 ; Cattanach v. Urquhart, 6 Pr. R. 28.

The Statnte of Limitations may be pleaded as a bar to the taking
of p;u‘tncr.\hi]» accounts : Crawley, 10 Ch. D. 31 ;

Storm v, Cumberiand, 18 Gr. 245 3 Carroll v. Eecles, 17 Gr. 529 ; ths

A\'u_//' S V. and see
latter decision, however, would seem to be qualitied by IWright v

Morgan, supra, but see Rule S. C. 147.
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ence ; and where wilful default is not pleaded, no order can be made
on the footing of wilful default, either at the trial, or any subsequent
time ; but where wilful default has been alleged and a case mal
for it in the pleadings, an account may be directed on the footing vl
wilful default, either at the hearing or trial of the action, or at an
Ysubsequent stage : Re Symons, Luke v. Tonkin, 46 L. T. N. 8. 684; B
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no bar : Ol berv. Mackrell, 12 Ch. D. 534 ; 41 L. T. N. 8. 23, 201 ; where affidavits wiitul neglect

LT 03 raising a case of fraud, were treated as pleadings, and see Job v. Job, and default.
6 Ch. D. 562 ; Mayer v. Murray, 8 Ch. D. 424 ; Re Bowen, Bennett v.
Bowen, 47 L, T. N. S. 114.

terest, or rent

ed in writing,

vithin twenty In Ontario no statement in the pleadings is necessary, in order to Ontario rule
been held re. authorize the Master to take accounts, in any proper case, on the foot-

rged upon, or ing of wilful default. See Ord. 219. Mortgagees in possession, were
lan v. McTu always liable, as of course, to account on the footing of wilful
43 L. T. N.», neglect and  default, and the effcct of Ord. 219, 220, is to place
O arrears of trustees, executors, and others, liable for wilful default, upon the
wged upon, o same footing in this respect as mortgagees in possession. Sec
legacy chargel tion 2 of Ord. 220, applies in terms only to accounts of realty, but

the same shall it has been held that under Sec. 7, the Master may enquire as to

owledgment of wilful neglect and default, in all cases referred to him without-any
tled thereto or special direction so to do : Carpenter v. Wood, 10 Gr. 354. Wherever

payable, or his wilful neglect and defanlt is charged against an accounting party, the

mortgagee, or Master is to determine whether or not he is liable to account on that

d, or in the re- footing, and if so, the amount that is due ; he should not report the

yre an action 1 facts as ** special circumstances : ' Walmsley v. Bull, 2 Chy. Ch. R.
tgage, or other 344, and in his report, he should distinguish between sums actually

the subsequent received, and those charged by reason of wilful default, in order to

\ the arrears o enable the Court to deal with the question of costs : Moodie v. Leslic,

:adme that such 12 Gr. 537
, or receipt, as
1e time of six EXEcUTORS, AND TRUSTEES. —Formerly it was necessary to aver in Exccutors and
trustees, when
liable for wilful

fault, to entitle the plaintiff to a decree to enquire as to wilful neglect '[‘“i‘t“"‘ andide
auit,

the pleadings, and prove at the hearing, at least one act of wilful de-

» relied on asa
Rule S.C". 147,

ter's otfice asa

and default: Sleight v. Lawson, 3 K. & J. 292 : this s no longer neces-
sary, and the Master may now make the enquiry, though no case of
ed = Wright © wilful neglect or detault be averred in the pleadings, or proved at the

? trial : Carpenter v. Wood, 10 Gr. 354, and see Ord. 219.  Formerly
it was thought that the enquiry could not be made under the com-
r to the taking
). 31 ; and see
"Gr. 529; thys

| l;_v Wright v

mon administration order obtained in Chambers : Harrison v.
MeGlashan, 7 Gr. 531 ; except when obtained by the personal repre-
sentative himself : Ledgerwood v. Ledyerwood, [h., 584 ; but the
practice is now settled that the enquiry may be made in every case
ver Boyd, C., Re Allan, Pocock v. Allan, 9 P. R. 277, V

resent English

7 of wilful d An executor improperly delaying to sell lands whicl®, by the will

' der. of zalet are saleable for the payment of debts, in order to benetfit himself, is

. hable to account for rents and profits : Kies v. Emes, 11 Gr. 325;
:r can be mad ’

. and exect ' e "1 1 Trime ¢ ‘ P o
iny subsequen ecutors without authority intermeddling with, and assuming

the management of, the realty, are liable to account as; if duly em-
powered to act as trustees : Chisholn v. Barnard, 10 Gr. 479 ; but in

1 a case mal

| the footing vl

vion, or at &1) such a case they are not entitled to any compensation for so doing :

N S. 684: B Dagyq v Daqy, 25 Gr. 542,
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But it is the duty of the*Court in all cases where executors,
or trustees, are concerned, to administer equity in such a manner,
that honest and respectable men shall not be deferred from accept-
ing the office, and it there is a doubt,where men have acted honestly
and hona fideé in discharge of their duty, although they have made
mistakes, the doubt should be determined in favour of the executor,
or trustee : Re Owens, Jones Owens, 47 L. T. N. 8. 62, Speiyht v.
(faunt, 48 L. T. N. S. 279.

When a testator expressed the fullest confidence in one of the
trustees named in his will and directed the other trustees to he
guided by his views at to sale, disposal, and reinvestment, of his
American securities, and declared that his trustees should not be
It was held that the

co-tyustees were not answerable to legatees for loss occasioned by

responsible for an' loss occasioned thereby.

unauthorized investments of their moneys, made by the trustee : Bur-
ritt v. Burritt, 29 Gr. 321. But as regards creditors it seems they
might not be discharged : Doyle v. Blake, 2 Sch. & L. 239.

While the Court will not require from executors, and trustees, any
greater care than a prudent man ordinarily bestows on the manage-
ment of his own property, yet it will require them to give full ex-
planations of all their dealings, and of the causes wh.\'/ outstanding
assets were not collected, or property of the estate has disappeared,
and a trustee, or executor, who cannot account for the one or the
Chisholm v. Barnard, 10 Gr.
481 ; a trustee is not liable for losses arising through the default of

other, will be chargeable with them :

agents to whom he may have properly confided the management
of the trust : Speight v. Gaunt, 48 L. T. N. 8. 279.
fair discretion in taking or delaying legal proceedings against a dcbtor,

Ioxecutors have a

and a delay in_suing, even though causing a loss of the debt, is not
necessarily such negligence as subjects them to any liability : Re
Owens, Jones v. Owens, 47 L. T. N. S..61. In the absence of special cir-

cumstances, an executor is only liable for his own individual receipts,

and not for those of his co-executor, but he is liable for the receipts
of any agent jointly employed by himself and his co-executor : Hur
rison v. Patterson, 11 Gr. 105.

There is no fixed rule as to the relative proportion which loans
made by trustees ought to bear to the value of the property. Asa
general rule more than two-thirds the value should not be advanced ;
but a trustee who, in the honest exercise of his discretion, lendsa
little more than two-thirds, is not liable in the event of the secunty
proving insufficient : Re Godfrey, Godfrey v. Faulkner, 48 L. T. N.
N. 853.

MORTGAGEES. —A mortgagee in possession is bound to account, as
of course, for what he has, or but for his wilful default might, or

ought to have, received : Chaplin v. Youny, 33 Beav. 330; Parkin

son v. Hanlbury,
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son v. Hanbury, 2 L. R. H. L. 1 ; Hughesv. Willlams, 12 Ves. 493 ; Neglect and
Kensington v. Bouverie, 7 D. M. & G. 134 ; Quarrel v. Beckford, 1 9€ ault.
Madd. 274. But he is not liable for more than he has actually re- Mortgagee in pos-
ceived, unless it is clearly proved that he knew a greater rent might reslon
and could have been obtained and that he refused or neglected to
obtain it : Merriam v. Cronk, 21 Gr. 60 : Coldwell v. Hall, 9 Gr.
110, 114 ; Metcalfe v. Campion, 1 Moll. 238; Hughes v. Williams,
12 Ves. 493 ; Brandon v. Brandon, 10 W. R. 287 ; Cocks v. Cray,
1-Giff. 77.

A mortgagee not in possession, is not chargeable with rent which a Not chargeable
tenant of the mortgagor had promised to pay him, but did not ;, With rents pro-

* mised to be paid
Waddell v. McColl, 14 Gr. 211. but not received.

Where a mortgagee takes possession at a rent agreed on between How far agree-

: : : ment between
him and the morgagor, he is only liable to account to the mortgagor mortgagee and
on the footing of the agreement, but such agreement is not binding mertsagor bind-

. . ® ing on subse-
onany subsequent incumbrancer, and as to him the Master may charge quent incum-

; : S n . - . ) brancers.
the mortgagee with a fair occupation rent, though it exceed the
amount agreed to by the mortgagor : Cowrt v. Hollgnd, 29 Gr 19,
and see Gilmour v. Roe, 21 Gr. 284 ; Gregg v. Arrott, 11. & Goo.
femp. Sugd. 246.

VENDOR AND PURCHASER.—After the time fixed for completion of Vendor after
the contract, the vendor is liable for rents and profits, but usually :.:,r:‘(pf:t:;lgr?:
only for those actually received : Howell v. Howell, 2 My. & Cr. liable to pur-

) e . chaser for rents

486, unless he allow the rent to fall in arrear, when he will be and j rofite.
held accountable for the arrears : Acland v. Gaisford, 2 Madd. 28 ;
Wilson v. Clapham, 1 J. & W. 36 ; formerly a special case must have
heen made at the hearing to entitle a purchaser to have the account
taken on the footing of wilful default: Sherwin v. Shakspear, 5 D.
M. & G. 517, 532 ; Phillips v. Sylvester, 8 L. R. Chy. 173. But this
510 longer necessary in Ontario : see ante, p. 9. Where no time was
named in the contract for deliveryof possession, the purchaser was
held entitled to the rents from the date of the contract: Brady v.
Keenan, 6 P. R. 262, and see Dudley v. Berczy, 2 Ch. Ch. R. 364, as
to liability of vendor in possession.

No more than six years’ arrears of interest on purchase money can yyterest on pur-
be recovered from a purchaser as a charge on the land, whether chase money.
he has been in possession or not : Airey v.Mitchell, 21 Gr. 512 ; Gunn
V. Trug & L. Co., before Boyd, C., 19th Jan., 1882; but in some
ases where more than six years’ arrears,was recoverable against the

state of a deceased person the excess beyond six years was allowed

toavoid circuity of action : Carroll v. Robertson, 15 Gr, 173 ; Taylor

v. Hargrave, 19 Gr. 271 ; Howeren v. Bradburn, 22 Gr. 96 ; Weaver

v Vandusen, 27 Gr. 481.

PrRINCIPAL AND AGENT.—A Bailiff at common law was liable to Bailiff liable for

account for what he might have made of the lands, but for his wilful eg!vet and de

fault
14
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Neglect and efault : Seton 779 ; Wheeler v. Horne, Willes 208+ . Co. Lit. 1724

default. and an agent acting under a power of attorney is liable so to account,
though the power be defective Bradburne v. Shanly, 7 Gr. 569. But

/a"?nht'itnl' who paid off a mortgage for a client, and entered into the
receipt of rents, was held not to be liable on the footing of wilful de
fault, his possession being that of hisyclient : Ward v. Carttar, |
I R. Eq. 29.

Persons not Liable to Account for Wilful Default :

PARTNERS in possession of partnership property are not liable to

I'ersons not
liable to account
for wilful npeg-

lect and default. . ount in the footing of wilful default : Davidson v. Thirkell, 3 Gr.
330, at p. 348 Rowe v. Wood, 2.J, & W. 556 ; but one partner may
Lave a demand against another for compensation for negligence, or
fraud : . Bury v. Allen, 1 Coll. 389 ; Doupe v. Stewart, 13 Gr. 637.

Partners.

Tenants in com- TeNANTS 1IN CoMmMON who have received more than their share,

o though liable to account for the excess: Lorimer v. Lorimer, 5

Madd. 363 3 Twrner v. Morgan, 8 Ves. 145 ; are not answerable for

wilful default : Wheeler v. Horne, Willes, 208.

Purchaser for PURCHASER FOR VALUE evicted by person having a better title, and

value, of which he is fixed with constructive notice, is not liable to
account on the footing of wilful default : Howell v. Howell, 2 My. &
C'r. 478.

Persons whO ob- PERSONS WHO HAVE OBTAINED POSSESSION BY FRAUD, are not liable

tain possession

by fraud. to account on the footing of wilful default : Murray v. Palmer, 2 Sch

& L. 474 ; Trevelyan v. Charter, 9 Beav. 140 ; 4 L. J. N. 8. 209 ; 11
ClL & F. 74.

Occupation rent, Occupation Rent—A person liable to account for rents and lrru:
when chargeable. fits may generally, if he have been himself in actual occupation of
the property in question, be charged with a fair rent for the time he
has so occupied,—which account of rent is liable to be taken with
rests, wherever rests would be charged if rents and protfits had been

received.

As against Ven- VENDORS.—A  vendor who continues in occupation after the tim

dors. fixed for completion may be charged with an occupation rent : Legyol!
v. Metropoiitan R. W.Co., 5 L. R. Chy.716; Dyer v. Hargrave, 10 Ves
505 ; but not in cases where the purchaser could and ought tq have
taken possession : Dakin v. Cope, 2 Russ. 170 ; nor where—the pur
chaser making default in payment—the vendor continues to carry on

his business : Leggott v. Metropolitan R. W. Co., supra.

PurcHASERS.— Where a conveyance is set aside, an m'(:up:tt,mn‘\rv!h

Purchaders
“may be charged against a purchaser who has been in w'vup:\llm\\
Bloomer v. Spittle, 13 L. R. Eq. 427, Neesom v. Clarkson, 2 Ha. 163,
but see Parkinson v. Hanbury, 2 L. E. H. L. 1.
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MorTaAGEE.—A mortgagee may be charged with an occupation rent, oceupation

if it be proved that he has actually occupied the mortgaged ]”.cm,rent

Trulock v. Robey, 15 Sim. 265. Any agreement as to the

) . . Mortgacee, liabil-
amount of the rent made between mortgagor and mortgagee, though ity of, for occu-

binding between them, is not binding on others interested in the Pation rent.
equity of redemption who are not parties to it : Cowurt v. Holland,

29 Gr. 19; Greyg v. Arrott, Ll & G. temp. Sugd. 246. And where

rent is paid in advance to a prior mortgagee, and applied, with the

consent of the mortgagor, in discharge of other liabilities than the
mortgage debt, a subsequent assignee of the equity of redemption is

entitled to have all rents accruing subsequent to the assignment

applied in reduction of the prior mortgage, notwithstanding the pay

ment and application in advance : Gilmowr v. Roe, 21 Gr. 284.© A
mortagee who continues in occupation after payment in full, is charge-

able with interest on the occupation rent, with rests : Wilson v. Jet- P
calf, 1 Russ. 537 ; Quarrel v. Beckford, 1 Madd. 269 ; Lloyd v. Jones,

12 Sim. 491.

A mortgagee in occupation, is entitled to set off, against the occupa- May set off ar-
tion rent, with which he is charged, the arrears of interest, so far as "™*™ of interest.
they were recoverable against the land at the time the rent accrued ;

¢. for six years prior to its accruing : Walton v. Bernard, 2 Gr. 338 ;

Harrison v. Jones, 10 Gr. ‘!'P A prior mortgagee is not bound to

account to a subsequent mmtm;,( e on the footing of a m(n‘,gm e in

possession, merely because there is an attornment clause in the prior

mortgage, if he have not actually taken possession : Western District

Bank, Lanited, v. Turner, 47 L. 'I'. N. S. 433 ; Stanlc y v. Grundy,
22 Ch. D. 478; 48 L. T. N. S. 106.

TENANTS IN CoMMON. —A tenant in common who has been in exclu- Tenants in com-

sive occupation, cannot be charged with an occupation rent, if he ™00 how far
’ linble for occupa-
Jut tion rent.

he cannot recover for substantial repairs and improvements, /0. ;

have not ousted his cotenant : Rice v. George, 20 Gr. 221.
nor even for encumbrances paid off by him, unless he also suLmit to
account for an occupation rent : Teasduale v. Sanderson, 33 Beav. 534 ;
Rivet v. Desourdi, 12 C. L. J. 203. But a tenant in common who
has been in exclusive occupation, and has ousted his cotenant, is
liable to account for an occupation rent : Pascoe v. Swan, 27 Beav
508.

Heige=-An heir-at-law, is_liable to- account to a doweress for jpeiratlaw.
an ocqupation rent : Bamford v. Bamford, 5 Ha. 203.
Trr (STEES, express, or constrictive, in occupation, of the trust pro- Trusfees
perty, Y\rv liable to account to\their cestui que trust for an occupa-
tion rént : Mil! v. Hill, 3 H. l\.\(‘ 828 ; Lament v. Lamont, 7 Gr.
258.
\\ \
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Improvements :— )

PERsONS 1N PossessioN oF LaNps UNDER VoIp DrEDS, making last.
ing improvements, by which the value of the estate has been enhanced,
may, within certain limits, be allowed for such improvements : Jor.
tin v. South Eastern Railway Co., 2 Sm. & G. at p. 73; Quarrelv,
Beckford, 14 Ves. at p. 179 ; and whether in as actual, or construc.
tive trustees : Willi mson v, Seaber, 3 Y. & C. Ex. 717 ; Cawdor v,
Lewis, 1 Y. & C. Ex. 427 ; Bwidge v. Brown, 2 Y. & C. C. C. 191;
Bevis v. Boulton, 7 Gr. 39 ; or as solicitors : Robinson v. Ridley, 6
Madd. 2; or agents : Trevelyan v. White, 1 Beav. 588 ; or as mort-
gagees believing themselves absolutely entitled : Neesom v. Clarkson,
2 Har. 176 ; S. (. 4 Har. 97 ; or as a honé fide purchaser under the
void deed : Aston v. Innis, 26 Gr. 42 ; Churcher v. Bates, 42 (). B,
466; Pegley v. Woods, 14 Gr. 47 ; Gwmmerson v. Banting, 18 Gr,
516 ; and the claim for such improvements may be actively enforced,
and allowed, whether the party claiming them be plaintiff, or defen.
dant: 7b.; (but see Re Brazill, Barry v. Brazill, 11 Gr. at p. 256);
and even though the party claiming adversely be an infant : Bevis
v. Boulton, supra i and see Biehn v.JIfic/I:n, 18 Gr. 497 ; Wood v.
Wood, 16 Gir. 471.

But when possession had been taken in pursuance of an immoral
agreement which was void, it was hekd that there could be no lien
for improvements : Moon v. Clarke, 30 C. P. 417.

. ” . R :
TENANTS AT WILL.——improvements made by a tcnzu}h at will can-

not be allowed? Foster v. Emmerson, 5 Gr. 135 ; but in)provements
made on wild land by a son, to whom his father had /promised to
give it by way of advancement, which he failed to |ln.,<wrv allowed
as against the co-heirs of the father: Biehn v. Biehn “supra ; Hovey
v. Ferguson, see 18 Gr. 498 ; but see Foster v. Emuflerson, supra.

WRrONGDOERS.—A mere wrongdoer, entering wjthout colour of
right, is not usually allowed for improvements madeby him: 7'ownsley
v. Neil, 10 Gr. 72 ; Scott v. Hunter, 14 Gr. 376 ; nor persons entering
with actual notice of a paramount title: Wyoming v. Bell, 24 Gr.
564 ; Smith v. Gibson;, 25 C. P. 248 ; Kilborn v. Workman, 9 Gr.
255.

But it would seem mere legal fraud will not deprive a party of the
right to impm\'cmi‘nts: McLaren v. Fraser, 17 Gr. at p. 569 ; and
see Nevills v. Nevills, 6 Gr. 121, 139 : and the owner standing by,
and not objecting, may preclude himself from getting back his es-
tate, except on the terms of paying for improvements: Davis v.
Snyder, 1 Gr. 134. ’

IMPROVEMENTS MADE UNDER MISTAKE OF T1TLE, —Improvements
made under a bond fide mistake of title may now be allowed under
R.S.0.,c. 95, s. 4 : Fawcett v. Burwell, 27 Gr. 445 ; McGreqor v. Mc-
Gregor, 1b. 470 ; McCarthy v. Arbuckle, 29 C. P. 529 ; Carrick v.

J
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Smith, 34 Q. B. 389 ; and see Skae v. Chapman, 21 Gr.-549. Jut Tmprove-

s, making last- ments.

improvements made with aetual knowledge of the paramount title,
will not be allowed under that Act : Wyoming v. Bell, 24 Gr. 564 ;
siith v. Gibzon, 25 C. P, 248 ; and see Kilborn v. Workman, 9 Gr.
225. Improvements made after action commenced, cannot be allowed ;
(:'l,','m/j/ v. Mc( ‘affrey, 2 0. R. 309.

een enhanced,
ements : Jor-
3; Quarrel v,
, or construc.

; Cawdor v,
C. C. C. 191 Improvements made under mistake of title by a person in as mort- By mortgager

believing himse|f

v. Ridley, 6 gagee, but believing himself absolute owner, are allowed more liber- 1 be the owner
. Yy

; or as mort- ally than improvements made by a mortgagee knowing he is a mort-

2 v. Clarkson gagee : Carroll v. Robertson, 15 Gr. 173.

wser under the TrusTEES.—Substantial and lasting improvements, and repairs, Trustees are en
titlec be 3

ates, 42 ). B, made by a trustee on the trust property, are usually allowed to him : ]I'VI‘L',,TI ',?”.‘i“:i

mting, 18 Gr. Bevis v. Boulton, 7 Gr. 39 ; Mill v. Mill, 3 H. L. C. 828; Smith Bouni- provements on

vely enforced, seel, 13 Gr. at p. 35, K parte Hughes, 6 Ves. 624 ; Fr parte James, sEustieatate:

tiff, or defen- § Ves. 352 ; Campbell v. Walker, 5 Ves. 682 ; Darvey v. Durant, 1

r. at p. 256); D.G. & J. 535 ; King v. Anderson, 8 Ir. R. Eq. 625, 636. Repairs

infant : Bevis are allowed even in the case of actual fraud : Baugh v. Price, 1 G.

197 ; Wood v. Wils. 320 ; and in one case improvements also ; Oliver v. Court, 8
Price 172. But see contra :~Kenney v. Browne, 3 Ridg. 518 ; Stratton

' din imoral Murphy, 1 .lr. R. Eq. 361. :

1d be no lien RecEIVERS have been allowed for improvements made without the .. ivers. :§
previous sanction of the Court : Z'empest v. Ord, 2 Mer. 55.

A\at will can- CommITrEE oF LuN~aTic.—Also allowed for improvements made, Committee.
njprovements without previous sanction : Re Shaw, 15 Gr. 618 ; Re Churchill, 3
| promised to Jur. 719. -

vere allowed PERSONAL REPRESENTATIVE.-—;An unauthorized expenditure by an Personal-repre.

csentative,

upra ; Hovey executrix in improving the realty, was allowed, so far as the value of

QR SaUPEG the estate had been enhanced, and those interested had benefited by

wut colour of it: Morley v. Matthews, 14 Gr. 551. But where an administratrix had
vim: Townsley occupied and improved the realty, in a suit hSJ her for administra-
'sons entering tion, such improvements were disallowed as against infant heirs ;
Bell, 24 Gr but she was not charged with any increase of rental in consequence
rkman, 9 Gr. of such improvements : Re Brazill, Barry v. Brazill, 11 Gr. 253.
Prrenaser.—Failing to complete purchase is not entitled to be
v party of the allowed for improvements : Re Yagyie, 1 Chy. Ch, R. 52.
5 p- 569 ; and

P urchaser.

l l MorTGAGEE—The ordinary rule is, that a mortgagee will not be Mortgagee.
standing by, illiarad Samis :
standing b) allowed for improvements further than is proper to keep the premises
g back his es-

_ i necessary repair.  But if buildings, are incomplete or ruinous, he
its : Dawvis v.

may complete, or pull them down, and rebuild, and the rebuilding, or
repairing, may be done in an improved manner, and more substantially
mprovements than before, so that the work be done providently, and that no new
llowed under orexpensive buildings be erccted for purposes different from those for
Treqor v. Me-

) s Carrick v.

’

which the former buildings were used ; for the property when restored

ought to be of the same nature as when the mortgagee received it.
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Fisher Mort. 1532.

allowed to charge for lasting improvements which are not requisit

And while the mortgagee in possession is not

for the purpose of keeping the property in necessary repair, he is
not, on the other hand, chargeable with the increased rents anl
profits which are directly traceable to such improvements made 1
him.

See Jones on Mortgages, s. 1127, /

Mortgagees in possession are entitled to Le :L#‘hn\‘(’d for necessary

repairs as just allowances. But in England no allowance for su))
stantial repairs or, permanent improvements, can be made without
Seton 1080. Ord. 219

220, no special direction in the judgment is necessary to enable t

an express direction. In Ontario, under
)

Master, in a proper case, to allow substantial improvements.

\ mortgagee in possession cannot charge the mortgaged property
not
Harrison v. Jones, 10 Gr. 99, unless with the consent of the parties

with improvements that are necessary for its preservation,

entitled to the equity of redemption : Kirby v. Kirby, 5 Gr. 587.

And improvements made even with the mortgagor’s sanction must
Sandon v, Hoojuer,
But a mortgagee is not bound

not be such as to improve him out of his property :
246.  Fish. Mortg. 948.
to give the mortgagor notice before making any reasonable permanent
improvement : Shepherd v. Jones, 47 L. T. N. S. 604; 21 Ch. D
469.

6 Beav.

When a mortgagee is charged with rents, or improved rents, arising
from his improvements, he should either be allowed for such improv.
not be chargel

Meld e gor v. A

ments: Constable v. Guest, 6 Gr. 510, or he should
with the rent, or improved rent, arising therefrom :
(:'/'r‘flul', I‘.' ( '. l;. J. 7-\’.

The Master is not necessarily bound to allow the actual cost of
improvements, but should limit the allowance to the hénetit which
the property has derived therefrom : Paul v. Johnson, 12 Gr. at p
479.

A person who had bond fide purchased under a power of sale ina
mortgage, notwithstanding the sale being held invalid, was allowul
improvements made by him as far as they enhanced the value of the
property, and was not restricted to such ixnprm‘cl‘m-nts as a mortgagee
in possession would have been entitled to make, knowing himself to
be a mortgagee : Carroll v. Robertson, 15 Gr. 173; and see McLarc
v. Fraser, 17 Gr. 567 : Davey v. Durant, 1 D, G. & J. 534. But when
a purchaser from a mortgagee, who had obtained a decree of fore
closure, which was defective owing to there being outstanding clainis,
which were not foreclosed, entered, and made improvements,
having notice of the outstanding title, such improvements were dis
allowed as against the unforeclosed parties; Russell v. Romanes, 3
App. R. 635 ; and see Romanes v. Herns 22 Gr. 469,

But where the
two months after
repaid prineipal
by him.  On a b
recover for all pe
been 1ne
Brothert

not have
n H‘I\"l .

WuaT IyMPRrROVE
jurposes 1s a pern
3.8 3, s8. 2;

y . -y

After suit comn
he allowed, are su
tion s Heawn v, Ce

. 509,

Trustees with |

i 1H«r\\ml ful‘ €l

can be obtained tl

A rector cannot
ments, which will
13Gr. 3235 16 (1

Costs, and ot.
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Parker v
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v. Saunion, 7 Ch.
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10 Ves. 405 ; Godf
K. 277 ; not even
French v. Baron,
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: But where the mortgagor released his equity of redemption, and Vortgagee sub-
3session 18 not ‘ - mitting to be

X two months afterwards the mortgagee agreed to reconvey, upon being redeemed after
not requsite foreclosure en
titled to all im-
by him.  On a bill to redeem, the mortgagee was held entitled to provements.

repaidd principal and interest, and all costs of improvements made
'y repair, he is
sed rents an

nanits minda)) recover for all permanent improvements, although the estate might
:nts wde |y

ot have been inereased in value to an amount equal to the sum ex-
vended @ Brotherton v. Hetherington, 23 Gr. 187.
for necessar . - . ; : i
WHAT IMPROVEMENTS ALLOWED. -—The clearing of land for farming What improve-

wance tor sun ments allowed,

arposes 1s a permanent improvement, under 7'he Dower Act, R. 8.0,
$8. 2; Robinet v. Pickering, 44 ). B. 337.

made without
ler Ord. 219, 0J, 810, "
 to enable t After suit commenced, the only improvements which can ordinarily

nents. llowed, are such as are made tosave the premises from deteriora
tion: Hawen v, Cashion, 20 Gr. 518 5 and see O'Grady v. MeCagfrey,

aaged property 56 45 Aok
o), Iv. OUY,

preservation,

of the parties Trustees with power to invest in the purchase of real estate, may
5 Gr. 587 be allowed for erecting a new building where an increased income

can be obtained thereby : Re Henderson, 23 Gr. 45.

sanction must
don v. Hoomr A rector cannot make a lease with a covenant, to pay for Improve- Covenant to pay
. ments h will be | o ( 5 SUCCeSSOr : tolnatriclk v 4o, for improvements
351 ot bapnd ients, which will be binding on his successor: Kirkpatrick v.. Lyster, i actosiul

ble permancnt JGr. 323; 16 Gr. 17. lease invalid,

.0 ' )
$;21 Ch. | Costs, and other Expenses :—-

MorTGaGEES. —A mortgageeis entitled tocharge against the estate, Costs and ex-
pl’l\\\’?‘ recover-
able by mortga-
enefit of all parties interested in the equity of redemption ; hut 8*e

| rents, arising costs of defending the title to the mortgaged estate, for the

such improve
't be chargel not of defending his own title to the mortgage, unless those interested
tregor v. JI m the equity of redemption had concurred in, or assisted, the liti-
ation = Parker v. Watkins, John. 133.  Also, costs of a suit to

1

actual cost of redeem, brought by a subsequent incumbrancer, and dismissed :

bénetit which MeKinnon v. Anderson, 17 Gr. 636 ; 18 Gr. 684.
12 Gr. at p

The mortgagee may also be allowed the expenses of sales, and of Costs of sales.

receiving the purchase money : Fish. Mortg. 952. But he is not

ww of sale ma entitled to a commission on a sale in addition to the costs, even
, was allowal though he has stipulated for it: Eyre v. Hughes, 2 Ch, D. 148 ;
e value of the Browd v. Selfe, 9 Jur N. S. 885.

18 & mortgage: A mortgagee is also entitled to the expenses of taking and holding Costs of taking

possession, and
insurance, etc

ng himself to possession of a ship, advertising it for sale, and insurances : Willes
see McLareu v. Saunion, 7 Ch, D. 188.

. But when : ; . :
$ I o He is not entitled to charge for personal trouble in collecting Cannot chargy

cree of fore o - \ , , .2 for personal
X rents : Bonithon v. Hockmore, 1 Vern. 316 ; Langstaje v. Fenwick, ..vn'm--'.

10 Ves. 405 ; Godfrey v. Watson, 3 Atk. 518;° Leith v. Irvine, 1 M. &
nproveuents, K

nding clainis,

- 2775 not even if he have stipulated for it with the mortgagor :
French v. Baron, 2 Atk. 120 ; Barrett v. I[lll'//wj/, 2 L. R. l‘:q. 789

’

nts were dis

. Romanes, 3 Chn

mbers v. Goldwin, 9 Ves, 271, And, except under special circum-
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stances, the mortgagee is not entitled to any allowance for an agent,
or bailiff, collecting rents : Stains v. Banks, 9 Jur. N. S. 1049 ;

v. Hughex, supra.

INSURANCE.—Sums paid for insurance by a mortgagee cannot, in
the absence of a special contract, be charged against the mortgaged
estate ; Bellamy v. Brickenden, 2 J. & H. 137 ; Brook v. Stone, 13
W. R. 401 ; Dobson-v. Land, 8 Ha. 216 ; Russell v. Robertson. 1 (hy
Ch. R.72; 6 U. C. L. J. 143; but see Scholefield v. Lockiwonl, T
W. R. Jut in the case_ of a trustee, such payment may
allowed, without any express stipulation to that effect in the instry
Heron v. Mogiatt, 22 Gr. 370.

555.

ment creating the trust :

Where a subsequent account is directed to be taken, sums properly
paid for insurance since the last account, may be allowed under th
head of just allowances, without any express direction : Bet/une v,
Caleutt, 3 Gr. 648,

PRIOR ENCUMBRANCES.—A mortgagee paying off prior encuml-
rances, is entitled to recover the amount paid, and interest on the
principal ; at the rate in his own mortgage, and on the interest and
costs, at six per cent. : McMaster v. Hector, 8 C. L. J. N.
and see Teeler v. St. John, 10 Gr. 85. But a tenant in
sole possession paying off encumbrances, is not entitled to be allowed

S, 284:

common 1

therefor, unless he submit to account for an occupation rent: Riwt
v. Desourdi, 12 C.'L. J. N. S. 203.

TrRUSTEES are entitled to recover as against the Leneficiaries the
expense of bailiffs, surveyors, and accountants, when necessarily em-
ployed, and also the necessary legal expenses of carrying the trust
into effect : Wilkinson v. Wilkinson, 2 S. & S. 237 ; McNwmara v,
Jones, 2 Dick, 587 ; Henderson v. Mclver, 3 Madd. 275.

Jut a trustee acting as solicitor for himself, or for himself and

others as trustees, in any action in which he, or they, are plaintiffs, is
in general, only entitled to costs and expenses out of pocket, properly
incurred, Moore v. Frowd, 3 My. & Cr. 45, 50 : Robinson v. Pelt, 2
W. & 1. Lead. Ca. Eq. 241 ; unless there be a special power to charge
for professional services: Re Sherwood -3 Beav. 338 ; Moore v. Frowl
supra ; Re Wyche, 11 Beav. 209 ; but even then, no charge can be
allowed for doing professionally, any thing that he would have been
bound to do himself, if not a solicitor : Harbin v. Darby, 28 Bea
325 ; and what he cannot charge for professionally himself, he cannot
recover for, if done by a partner though not a trustee : Christophersvy
White, 10 Beav. 523 ; Collins v. Carey, 2 Beav. 128 ; unless the busi
ness was done by the partner for his own benefit, and the truste
Clack v. Carlow, 7T Jur. N. S. 441; 9 W.R
568 ; and where a solicitor trustee, who i1s one of several trustees,

does not share therein :

and acts for them as defendants, he may recover profit costs against
the trust estate : Cradock v. Piper, 1 Mc. & G. 664 ; 17 Sim. 41 ; but

see Lewin 249 :
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ice for an agent see Lewin 249 : Manson v. Baillie, 2 Mac (- 80. The protit costs of PrO- Profit costs re-

) K it al services which cannot be recovered as against the e. . ¢. )r«‘n\'vluMl"\i&lﬂﬂl
.S, 1049 ; ;/'-’/"‘ fessional se ( ( g t the c. ¢ or, Taerable s
out of the trust estate may be recoverable I»}' the trustee against a

third party : Colonial Trusts Co. v. Cameron, 24 Gr. 548 ; ),l/l'///'/l
v Buell, 25 Gr. 604.

ragee cannot, in
the mortgaged

ook v. Stone, 13 A retaining fee paid by trustees to their solicitor in an administia- Retaining fee

. and costs paid by
see Chisholn trustees, LHW ’

v. Barnard, 10 Gr. 479 ; and see Hayes v. Hayes, 29 Gr. 90 : but far recoverable.

‘obertson, 1 (hy
v. Lockwond, 1]

tion suit, may be allowed under certain circumstan: es ;

vyment may b they afe not entitled to any allowance for gratuitous services of an

't in the instru agent : Chisholm v. Barnard, 10 Gr. 479, '

0.
y (osts paid by an executor, administrator, or trustee, to his solici-
1, sums properl; .

swed tnilerth tor, in respect of business of the trust estate, may be-allowed, but
ower 1ler the 7 J

on : Bethune v, the Master should examine the bill, and without strictly taxing it,

should moderate it, by deducting such charges, if any,’as are im-

proper = McCargar v. McKinnon, 17 Gr. 525; Hayes v. Hayes, 2

prior encumb- .
Gr. 90.

interest on the
he interest and

Trustees expenses are a lien upon the trust estate, and have priority Trustees ex-
. J. N. S, 284;

2 : : - : . penses are a lien
to the costs of suit : Morison v. Morison, 7 D. M. & G. 214; 2 S. L“ (;-“;4( estate
i common in §G. 564 5 Gaunt v. Taylor, 2 Har. 413 ; unless the payments are

L to be allowed wot strictly aunthorized and the estate is insuflicient : Robison v.

on rent: Riwt Killey, 30 Bewv. 520 ; or they have misconducted themselves: Rose
v. Sharrod, 11 W. R. 356.

:neficiaries the ) , .

Just Allowances.—Several of the matters which may be‘allowed yust allow-

necessarily em- e -
: under the head of ““just allowances” have already been discussed aDCeS.

rying the trust
MeNamara v,

9. CoMPENSATION T0 EXECUTORS, AND TRUSTEES. —Compensation for

in the preceding notes to this Order.

" Compensation to

v himself and ire, pains, and trouble, may be allowed by the Master to trustees under '“_‘m”'l“" and
wre plaintiffs, is ny deed, settlement, or will ; or to any other trustee, however the

cket, properly rust 1s created ; and to executors, and administrators ; and to any

won v, Pett, 2 wardian appointed by any Court ; or to any s¢stamentary guardian

ower to charge RS, 0. ¢c. 107, ss. 36-40: R 4'wum/\wuwr\zl' Coboury, 22 Gr,

loorev. Frowl 37y Re Toronto Harbour ('Hl/t/lr[)\[w/zw\, 8 /Gr. 195, The Act

charge can b 18 retrospective :  Thomson v. /:ﬂ:’/mm, 15 (A, 384 ; MeMillun v,

uld have been MeMillan, 21 Gr. 369. The Surrogate Judfe has also power to

by, 28 Beav allow compensation to trustees under wills/ and- to executors, and

self, he cannot administrators : 2. 5.0, c. 107, 8. 41.

Christophers v the High Court inregard to the admi

nless the busi per for the Surrogate Judge to interfere by ordering the allowance of
«d the trustee compensation to the executors, or trustees : Me/Lennan v. Heward, 9

441; 9W.R Gr. 279 ; Cameron v. Bethune, 15 Gr. 486. And the Master is bound
veral trustees, toexercise his own discretion as to the compensation to be allowed,
costs against regardless of any order of a Surrogate Judge made under such cir-
Sim. 41 ; but cumstances : Biggar v. Dickson, 15 Gr. 233

15
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No fixed rule can be laid down as to the amount of compensation
proper to be allowed, as it must necessarily depend on the circum.
stances of each case ; see Robinson v. Pett,2W.& T. L. C. Eq. 241,
Usually the amount is fixed by a percentage on the amount of money
passing throngh the hands of the trustee, orexecutor. In some cases
five per cent has been allowed : Bald v. Thompson, 17 Gr. 154:
McLennan v, Heward ; 9 Gr. 178 ; Chisholin v. 10 Gr.
479.  But this may in some cases be more, and in some, less, than
In Torrance v. Chewett, 12 Gr. 407, four
per cent. was allowed ; and in McMillan v. McMillan, 21 Gr. 381,

two and a-half per cent. was allowe:l.

/)'fl/'lul/"/.
an adequate compensation.

The Master may, instead of
a percentage, allow a lump sum, but only upon proper evidence as to
Stinson, 8 P. R. 550 ; Denison v,

In fixing compensation, it has been suggested

the services rendered : Stinson v.
Denison 17 Gr. 306.
that it would be proper to adopt a sliding scale, similar in principle
to that on which the poundage of Sheriffs is fixed ; see observations
of Spragge, V. C.: In that
case, the estate amounted to nearly $300,000, and five per cent. on

Thompson v. Freeman, 15 Gr. at p. 387.

the amounts disbursed, which included investments, and reinvest-
ments, made in the course of fifteen years, was considered excessive;
and on appeal, the allowance was reduced to five per cent. on invest-
ments of sums of §600, and three per cent. on investments over that
amount,

(
But in a later case it was considered vicious in principle, to alloy

any commission on investments, or reinvestments, on the ground that
it offered an inducement to trustees to be constantly, and unneces
sarily, calling in and changing, the investments : Re Berkelcy’s Trusts,
8 P. R. 193.
ing the trust estate until it has also been duly accounted for: /b

No commission should be allowed for merely receiy

When a legacy is given to executors or trustees as a compen
sation for their trouble, they aré not precluded from claiming a
further under the statute, if the
Denison v. Denison, 17 Gr. 306. But see Kennedy v. Pingle, 27
tr. 305.
executor is entitled beneficially to the undisposed of residue
Clarke, 24 Gr. 14.
assets, does not abate with

sum legacy 1s inadequate:

Such a legacy, precludes any presumption that the
Loveless v. Such a legacy in the event of
a deficiency of other legacies, eveu
though it exceed what the executor would be entitled to under
the statute : 15 Gr. 405 ;.
acies bear interest at the expiration of a year from the testators

Anderson v. and such leg-

Dougall,
death ; Anderson v. Dougall, per Strong, V. C., on appeal from
report, 8th & 14th Dec. 1870.
uary legatee, he is entitled to commission on the receipt, but not

Where the executor is also a resid

on the payment of the share of the residue to which he is benc
ficially entitled : Boys’ Home v. Lewis, 19 C. L. J. 139.
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. ~ compensation
deed, the Master cannot reduce the amount: Heron v Mogfatt, 7 viaster eannot

P. R. 438. allow less.

An allowance to trustees, or executors, for compensation is prior to gyecutors com
the claims of creditors :

or of cestuis que trust : The Life Association of Seotland v. Walke r, 24 itors.
Gr.293 ; and a trustee may retain it from time to time, out of moneys
received, and is not bound to wait until the expiration of his trust:
Heron v. Moflatt, supra.

Misconduct in the management of the estate may, but does not vijsconduct, how

necessarily, disentitle an executor, or trustee, to compensation for f'rit disentitles

5 executor to com
what he has properly done; see Kennedy v. Pingle, 27 Gr. 305 ; pensation.
Sievewright v. Leys, 1 O. R. 375 ; Gould v. Burrit, 11 Gr. 523 ; City

Bank v. Maulson, 3 Chy. Ch., R. 334. But commission cannot be

allowed on moneys which were not actually received, but charged
against the executor, or trustee, on the ground of wilful default :
Bald v. Thompson, 17 Gr. 154; and an allowance cannot be made to an
executor, for unauthorised receipts of rents, and profits, of the real
estate : Dagg v. Dagyg, 25 Gr. 542,

I'rustees who have invested the trust fund, at the instance of one Trustees entitled
of their number, in a defective security, are nevertheless entitled to to credit pro

oees . tanto for defect-

credit for the value of such security : Larkin v

Armstrong, 9 Gr. jye socurities;
390.

An allowance may be made to executors, for sums paid for the

And for suns
maintenance and education of infant cestuis que trust out of the capital paid for mainten
an

A ~ . . . ce.

of the fund to which they are entitled, where the income thereof is

insufficient ; Stewart v. Fletche r, 16 Gr. 235.
CLAIMS NOT REFERRED TO MASTER, CANNOT I

3E. ALLOWED. — But (yaiime 1ot refer-
the authority to make ‘‘just allowances” does not authorize the red cannot be

Master to allow claims which are not referred to him |
ment to take an account of,
hl,‘.

allowed,
y the judg-
however reasonable they may appear to
The Master may, however, report such a claim as ““a special
crcumstance,” and on the hearing on further directions, an appli-

cation may be made to the Court for its allowance : Ficlder v. O’ Hara,
2 Chy. Ch. R. 255.

Special Circumstances :—

Notwithstanding this Order the Master may refuse to report
special circumstances, facts which would be immaterial on a he
on further directions, or which would lcad to evidence
to matters not necessary to the enquiry directed 1
Braun v. Aumond, 19 Gr. 172.

(T

. Special circum-
aring stances, Master
. . ay report
in relation ™ TP
)y the decree :

But he may, at the request of any

party, report specially as to any matters which he may deem
for the information of the Court: Rosebatch v. /
1

proper

>arry, 27 Gr. at p.
99; and he ought to report any matter bearing on the question of
costs : Simpson v. Horne, 28 Gr. at p. 7; Hayes v. Hayes, 29 Gr. 90.

115

When the amount of a trustee's compensation is fixed by the trust When trust fixes

Harrison v. Patterson, 11 Gr. 105, at p. 113 ; pensation is prior
to claims of cred-

=
=
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tificate of
And the Master may, at the request of a party, report specially a y .

T . party, Teport o : and Writs
to matters not particularly referred to him, but which form the sul

Special circum-
maDces.

ject of charges of fraud in the pleadings : /b .
I'he Maste

Master, or E
Re Casey, Bi
The Maste
McLennan v.

18 ex parte.

In a mortgage suit the Master may report specially, as to the ex
istence of a claim of  the wife of a mortgagor to dower in the surplus ;
Rowe v. Wert, 13 L. J. N. S, 326; 7P, R. 252

The Master should not report circumstances, showing an accounting
party to have becn guilty of wilful negiect, and default, as.a ““special

circumstance,” but he should himself determine whether or not the )
course I’)‘I/'

N. 8. 524, no

( /'v_»/-/tru V. (G

party 1s so liable, and if so, find the amount due on that footing :
Walmsley v. Bull, 2 Ch, Ch. R. 344,
Claims which are not referred to the Master to take an account of, o
commission,
Where an .
Crogs-examin
General Powers of Master :- in support of
General powers  Order 220 providds that, generally, in taking the accounts, the long as the |
of Master, to en- :
quire as to all

\
matters relating e p 1 i » aame had been she oferre ( m
st g thereto, as fully as if “the same had been specially referred to hin The Mastel

‘e

cannot be allowed by the Master, but may be reported as special

circumstances,”  See Ficlder v. O'Hara, supra.

Master is to inquirg) adjudge, and report as to all matters relating Townend v, 1

The general powers here given, enable the Master to enquire as to, y - y
g 1 g | follow, as nea
and to take the accounts on the footing of, wiliul default in accounts see Form No,
of personalty, as well as of realty, and he is not limited to the mat
ters of enquiry specially enumerated in this Order @ Carpenter v, 299 Tl
Woud, 10 Gr. 354. '
X ; and to pro
But it will be seen that it is only matters relating to the accounts .
which are referred to him to take, as to which he has these fit, and ma
general powers he  cannot allow claims  altogether outside of are to be P
the accounts, he is directed to take, and not necessarily connected to be left i

therewith. Such claims though they cannot be allowed by the
: necessary t

be left or «

or-on special application for that purpose, allow them : £eedder v. for the ins
1 Pl pury 18]

Master, may, however, be reported by him as ** special circuin

stances,” and the Court, in its discretion, may on further directions,

O'Hara, 2 Chy. Ch. R. 255. same, at su
Under these general powers, in an administration suit where a “X[’N““llt.

creditor made a claim by virtue of a partnership with the testator, 1t

was held that the partnership accounts might be taken in order to Witnesses

establish the claim : Aline v. Kline, 3 Chy Ch. R. 137 ; and the Master his own behal

may enquire as to a stated account set up in the defence, though ne In actions

evidence was given of it at the hearing : Edinboro’ Life Association ‘ ’

v.. Allen, 23 Gr. 230. fee p 1 b s

assigns, of a di
an inmate of ¢
Master may or- 9921, Under an order of reference, witnesses may be posite, or int
der witners to be K . . . . . i of the corrol
examined before examined before any Examiner of the Court; and X B
Examiners. . L. 4 . . L. P. D. 154, 17

foreign commissions for the examination of witnesses Stoddart. 39 (

without the jurisdiction of the Court, may, on the cer-
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tificate of the Master, be issued by the Clerk of Records Commission may

issu» on Master’s

and Writs upon precipe. (3rd June, 1853; Ord. 42, s, 14,) certificate

)

specially a

rm the suly

The Master may direct witnesses to be examined before any other

8 to the ex Master, or Examiner, of the Court,without the consent of the parties:

he surplus . Re Casey, Biddell v. Casey, 1 Chy. Ch. R. 198.
The Master cannot grant a certificate for a commission e parte, Forcizn commis-

sion not issued
of course

“m:t)””““k MeLennan v, Helps, 3 Chy Ch. R. 193 ; except where the reference
e ol 18 er parte. A commission to take evidence is not granted as of
course : Price v. Bailey, 6 P. R. 256 ; Berdan v. Greenwood, 46 L. T.
N. S. 524, note a; Vivian v. Mitchell, 13 C', L. J. N. S. 198 ; Ke Boyse;

Crofton v. Crofton, 46 L. T. N. 8., 522 ; and as to proceedings under a

r or not the

1at tooting :

account of, . ) ' ' g '
T commission, see Holmested’s Manl. Pr.165, ¢f sey.- Rules 5. (. 286-300.
as  ““special . . 4
Where an application is made to the Master for a commission to

crogs-examine a plaintiff resident abroad, on anaflidavit tiled by him

in support of his account, the Master cannot properly refuseit, so
scounts, the long as the plaintiff relies on the affidavit in support of his claim :
ters relating Townend v. Hunter, 3 C. L. T. 310.

«d to him. The Master’s certificate for a commission should, wutatis mutandis,

nquire as to, follow, as nearly as may be, the form of order given in the Rules S. C.;

1 accounts see Form No. 129.

to the mat

Carpenter V. 222. The Master may cause parties to be examined, Master e
o cause [h“ 1es to

and to produce books, papers, and writings, as he thinks beexamined, and

may order pro-

2 ¢ A%y X e 3 \ rlie > P o P vyt -« duction of doe
fit, and may determine what books, papers, and writings dution

the accounts
1e has these
outside of are to be produced, and when and how long they are

ly connected to be left in his office ; or in case he does not deem it
"""‘ll A necessary that such books and papers or writings should
clal clreuin . = " . : . . 3o .
o gk be left or deposited in his office, he may give directions

Pielil for the inspection thereof, by the parties requiring the
same, at such time and in such manner as he deems

suit where a ('.\'Ilt‘llit‘“t. (3rd June, 1853 ; Ord. 42, s. 14)

e testator, 1t

1 in order to Witnesses.—Any party to an action is now eligible as a witness in wipneeses in
d the Master his own behalf : see 2. S. O. c. 62, ss. 2-11. M. 0.

e, though ne

In actions by, or against, heirs, or personal representatives, or Corroboration

‘e Association . when necessary

assigns, of a deceased person : /0. s. 10 ; or by or against a lunatic, or
an inmate of a lunatic asylum : 7. s. 11. The evidence of any op-
posite, or interested party, must be corroborated. As to the nature

es may be
ourt; and

of the corroboration required, see Suyden v. Lord St. Leonards, 1
P, D. 154, 179; McDonald v. McKinnon, 26 Gr. 12, Stoddurt v,
witnesses Stoddart, 39 Q. B. 203 ; McKay v. McKay, 31 C. P. 1 ; Adamson v.
m the cer-
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Time to be lim-
ted for coming
n

('HANCERY ORDER 223.

Adamson, 28 Gr. 228 ; Brown v. Capron, 24 Gr. 91 ; Re Robbins, 23
Gr. 1625 Halleran v. Moon, 28 Gr. 319; Re Ross, 18 C. L.J. 11
Re Laws, Laws v. Laws, 28 Gr. 382; Parker v. Parker, 32 C. P, 113
Birdsell v. Johnson, 24 Gr. 202 ; Findley v. Pedan, 26 C. P. 483 :
Rose v. Hickey, 3 App. R. 309.

A witness may be cross-examined in the Master's office on the
whole case.  The Master cannot properly confine the cross-examina
tion to the evidence given in chief. But in -some cases, it may be
preper to exercise his discretion, as to the party to pay the fees of the

examination : Crandellv. Moon, 6 U. C, L. J. 143.

The Master should not allow a witness who has been examined, to
be recalled in order to supplement his testimony, except in such cases
See Patter-
As to subpaenaing witnesses in the Master’s

as the Court itself would allow him to be re-examined.
son v, Scott, 1 Gr. 582.
office, see Ord. 260.

DEPOSITIONS IN - ANOTHER ACTION, oR B0OOKS OF ACCOUNT, HOW
FAR EVIDENCE.—AS to how far evidence taken in another action, and
books of account of third parties are receivable in evidence in the
see Court v. Holland, 8 P. R. 219.

Production of Books and Papers.—When books are in con-
stant use, and the party required to produce them, offers to allow

Master’s office :

them to be inspected in his counting house, the Master should not
require them to be left in his office, in the absence of any special
ground for so doing : Re Ross, 8 P. R. 86; 5 App. R. 82; but the
usual affidavit on production must be filed, though the deposit of the
books in the Master’s office be dispensed with : 7.

DeravLT,—\Where default has been made in the production of
documents, or the attendance of a witness to be examined, an applica-
tion may be made to commit for contempt. The application should
be made to a Judge, and not to the Master in Chambers, or to any
County Court Judge, or Local Master : Keefe v. Ward, 18 C. L. J.,
166 ; 2 C. L. T. 260.
Forms, 2nd ed., Nos. 669, 966 ; Sutherland v. Rogers, 2 Chy. Ch.
R. 191.

For form of certificate of default, see Leggo’s

223. The Master may cause advertisements for cred-
itors, and if he thinks it necessary, but not otherwise,
for heirs or next kin, or other unascertained persons,

N g -
and the representatives of such as are dead, to be pub-

lished as the circumstances of the case require ; and in
such advertisements he is to appoint a time with}h/
which such persons are to come in and prove their
claims, and within which time, unless they so come in,

[]1")‘ are to
(3rd Junt,

The Master
an administrat
fore action, du
Wharmhy, \V.
has done so, a1
even of twenty
estate 18 being
i dispensing v
referred causes
the Master has
of time. 1

See further a
Ord. 475, and f
tration action, ¢
Leggo’s Forms,
for creditors to
time. See Wo

Where the a
heirs, and othe1
is dispensed wi
copy of the jud,
penses with ser
be found to be ¢
advertisement t

vice on them.

224. The
in before hi
further noti
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1853 ; Ord. ¢
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Ve Robbins, 23 they are to be excluded from the benefit of the deeree
30, L. J. 11 (3rd Junt, 1833 ; Ord. 42, 5. 14)

32C.P. 113,
P - The Master may dispense with an advertisement for creditors in Master muy dis
O ( I 483 - B I
o o pense with advts,
for creditors if
fore action, duly advertised under R. N. 0. ¢, 107, s. 34; Cuthhert v, proper advts.

- 7 T . have been pub
Wharmby, W. N, (69) 12; but he should state in his report that he ‘:-hv-l. m;yl,\uy
merely on ac
¢ count of lapse of
even of twenty years, from the death of the deceased person whose time

an administration action, where the personal representative had, be

office on the

ross-examina L .
has done so, and the reason for so doing.  But mere lapse of time,
es, 1t may be

ciR ot o e estate 18 being administered, is not sufficient to warrant the Master
. i dispensing with an advertisement for creditors, and the Court has
examined, to referred causes back to the Master to advertise for creditors, where
in such cases
See Patter-

the Master's

the Master has omitted to do so, merely in consequence of the lapse
of time. Y

See further as to advertisments for creditors of a deceased person, Forms of adver-
Ord. 475, and for form of advertisement for creditors in an adminis- tisements.
'('Ul'\':l»_ HOW tration action, see Schedule V, post ; and for heirs or next of kin, see
i “Ct“""' and Leggo’s Forms, 2nd ed., No. 893 ; a month at leasf should be allowed Time to be al-
lence in the for creditors to file claims, three weeks was considered too short a l’;;“c'l“l”fl‘l’: sending
time. See Wood v. Weightman, 13 L. R. Eq. 434. o

are 20n- .
"m e con Where the action has been constituted as provided by Ord. 58
fers to allow . . . " Persons inter-
heirs, and other persons interested. whose presence as original parties ested to be served
with copy of
Judgment,

should not . .
‘ . is dispensed with by that Order, are nevertheless to be served with a
any special :
82 ; but the

eposit of the

copy of the judgment, as provided by Ord. 60, unless the Master dis
penses with service : Ord. 587. Where any of such persons cannot
be found to be served with the judgment, the Master may require an
v advertisement to be published as a condition of dispensing with ser.
roduction of vice on them.
1, an applica-
ation should 224. The Master is to proceed on the claims brought yaster to pro-
i, or to any
18§ C. L. J.,
, see Leggo’s

2 Chy. Ch. thereto at the time appointed in the advertisement, or

ceed on claims

in before him pursuant to such advertisement, without roughtin
further notice, and may examine witnesses in relation

thereafter as he sees fit ; and he is to allow or disallow,
or adjourn the claims as to him seems just.  (3rd June,
1853 ; Ord. 42, s. 11.)

3 for cred-

therwise,

| persons, [n actions for the administration of a deceased person’s estate, the Mode of proving
o be I,u])_ mode of proving claims of creditors is regulated by Ord. 475 et s¢ 9. ;[Il\‘vr:m of cred-
e; and in In other actions the creditor, or claimant, is required to file his

itl claim with an affidavit verifying it. ~ If the claimbe disputed, the
e wi “' claimant may be required, at the instance of an opposing party, to
ove their establish his claim by oral evidence. When the claim is evidenced

come 1N, by some written document, the production of the document and proof
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of its due execution, if disputed, and the claimant’s affidavit of the
amount due is usually a sutficient prima facie case, and the onus then
rests with the party opposing the claim to adduce evidence ; see
Court v. Holland, 8 P. R. 213 ; and see Ord 448 and notes. A
claimant may be cross-examined on his athdavit : Cast v. Poyser, 3
Sm. & G369 3Jur, N.S. 38; 26 1. J. Ch, 353, and see Rule
S. C. 283.

Parties entitled

to attend on . o
proof of claims, party other than the personal representative, unless by leave of the

In actions for the administration of a deceased person’s estate, no

Master, can appear on the claim of any person. not a party to the
cause, against the estate of the deceased in respecet of a debt or lia
bility.  But the Master may direct any other party to the cause to
appear, in addition to, or in place of, the personal representative,
upon such terms as to costs as he shall think fit ; see Rules S. C. 114,

518 ; and see ante Ord. 217, 218.
In creditors’ ac- In a creditor’s action, the plaintiff must prove his claim, and any
tions, plaintiff
must proveclaim,
and any creditor | Sim, N. S. 218 ; Owens v. Dickinson, Cr. & Ph. 48, subject to Rules
may dispute any N L. '
other creditor's 5. C. 114, 518, referred to infra.
claim.
Creditors coming
in, after time has
expired.

creditor may dispute the claim of any other creditor: Field v. T'itmuss,

C'reditors who have omitted to file their claims within the time
limited, may be allowed to come in and prove their claims, before
report, by leave of the Master ; and after report, on application in
Chambers, so long as the fund remains in Court : Lashley v. Hogy,
11 Ves. 602 ; Angell v. Haddon, 1 Madd. 529 ; Re Metcalfe, W. N,
(79) 166.

only entitled to prove against the residue of the fuund for a similar

But a creditor coming in after a dividend has heen paid, is

proportion of his debt, he is not permited to disturb any prior divi-
sion : Gillespie v. Alecander, 3 Russ. 130 5 (freiy v. Somerville, 1 R

& \I, 338 ; Todd v. ‘\/U//,/m///lr_ 3K &J. 324.

Creditor object-
ing to form of
decree might
rehear cause :

A creditor l”"'\‘i}'c' a claim, and objecting to the form of the decree,

could, under theformer ]?1'7(§1t‘7i~'.7,"1:1~|1;'—ul»t un relief by rehearing the
Mulholfoand v. Hamiltom, 12 Gr. 413 ; Willis v. Will's, 20 Gr.
396.  And a fetition of a creditor to vary a decree was refused with
costs : Mutolland v. Hamilton supra.

Creditor whose
claim disallowed
may appeal.

A creditor whose claim is disallowed, may appeal at once on a cer-
tificate of disallowance, without waiting for a general report: K
Clagett; Fordham v. Clagett, 20 Ch. D. 637 ;5 46 L, T. N. N8, 70.

Interest «':unm} be allowed on merchants’ accounts unless a de
mand of interest under the Statute 2. 8. O., c. 50., s. 267 is proved:
Inglis v. Wellington Hotel (., 29 C. P. 387. But in Michic v. Rej:
nolds, 24 U. C. Q. B. 303, 310, Draper, C. ““[t has been

the practice for a very long time to leave to the discretion of the jury

Interest on
claims, when
allowed.

J., said :

to give interest where the payment of a just debt has been withhel,
and we can find no good reasons to depart from that prattice.” Andin

\'[,yurv v. Hecto
“interest 18 in
than English a
¢, 50, 8. 266.
Ii\_\':d‘]u “with
served by the e
v. St. John, 4 £
merged 1n the |
judgment could
08; 47 L. T. N.
rate payable hy
for the period

might be recov

225. The
discretion of
Ivl‘u\'illg the
or to be disal
they may be
3rd June, 1¢

In actions for
no costs should
pursuant to the
quired and give
w prove a claim
ww:tl”.\' Ulr[w\i
plication can |
ther directions,
the claimant of
Danl. Pr., 5th

In the case of
chims are to be
they are not ent
lusurance (., 17

hom v, Neale, 2

226. Und.
deeds or exec
i\tngi\'w dire
to settle conn
give directior
a5 to the exec
s. 14.)

16
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ffidavit of the Spence v. Hector, Ih. 277, 281, the same learned Judge remarked that Interest on :
. . . claims, at what
1 the onus then “interest 18 in practice much more frequently allowed by our juries rate allowed.

evidence ; gee than English authorities would seem to warrant ;' and see R, . O.

and notes. A c. 50, 8. 266.  After judfyment has been recovered for a sum of money,
st v. Poyser, 3 payable ““ with intereg€ until paid,” it is doubtful whethér the rate re-
, and see Rule served by the contrget can be recovered after judgment.  In Rykert

v. St John, 4 Apyf R. 213, it was held that the contract became

) merged in the |nw(:|nan and only the interest payable under the
on's estate, no p

08 47 L. T. N. S 329, it was held that the difference between the

rate payable by the contract, and the rate recovered on the judgment,

) ndgment could be recovered.  But in Popple v. Sylvester, 22 Ch. D,
vy leave of the .
party to the

: .1 i . : 2
b el or ia for the period hetween the recovering of judgment and payment,

o the cause to might be recovered in a subsequent action ; and sce. 19 C. L.J. 21.

-epresentative,
Rules S. C m . . . ot :
Cules 8. C. 114, 225. The costs of proving such claims are, in the Mt r may allow

cost of proving
diseretion of the Master, to be allowed to the ereditors @ims
Jaim, and any . , S
: iy, Titmus proving the same, and added to their debts respectively,
el v Ldmuss, ) : e . 5 g
mbject fo Ryl or to be disallowed.  And in case of their being allowed,
they may be allowed in gross in place of taxed costs.
\
rithin the time Jrd June, 1853 : Ord. 42, s.11.)
- claims, before . . X o . . A
In actions for the administration of the r\.\{ ite of a deceased person, No costs to be af
lered lowed creditors
ere who gend in

pursuant to the advertisement, except when formal proof is also r:--"l«'“l‘l“Hn"\l‘
yrmal proof

application in .
Iy Hog no costs should be allowed to creditors whpse claims are renc
shley v, 0191,
[yfmrr_’/), W.N

. . s ; . {
quired and given ; see Ord. 475 et seq.  Where a claimant attempts
s been paid, is '

L§ _ to prove a claim and fails, the Master should tax to the party suc- gogs of unsue-

vooa sunilar . R i
‘ cessfully opposing the claim the costs of the &ntestation, and ;Ln“"‘“r‘” :"‘ﬂ"]'xi’l[
llll["lv\t'll‘ I

any prior divi 5 e
: yplication can then be made in Chambers, or at the hearing on fur- how recoveravle.

'rm'/'l'/“" l l: < s .
ther directions, for the payment of such costs, notice being given to

the claimant of the application : Hatch v. Seqrles, 2 Sm. & G. 147 ;

1 of the decree, Danl. Pr., 5th ed. 1109. ¥
v rehearing the
Will's, 20 Gr

s refused with

[n the case of a deficiéncy of assets, the costs of creditors proving Costs of creditors
l added to their

chims are to be added to their debts, and paid proportionately, and jqp1q

they are not entitled to be paid in priority to, the debts: Re .Etna

Tusurance C'o., 17 Gr. 160; Morshead v. Reynolds, 21 Beav, 638 ; Can-
once on a cer m v, Neale, 26 Beav. 266 ; Morgan & Davy on Costs : pp. 130, 131.
ral report: I
N. 8. 70. 226. Under every order whereby the delivery of Mamtery power,
;s unless a de deeds or execution of convevances is directed, the Mastey of conveyances.
267 is proved 3
Michie v. Rey-
““ It has been )
tion of the jury vive directions as to the parties to the conveyances, and
been withheld, asto the execution thereof. (3rd June, 1853 ; Ord. 42
Wwtice.” Andin s, 14) )

1s to ;'i\'c* directions as to the 11('“\’«']"\' of such deeds, and

to settle conveyances where the parties differ, and to

/

16
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of.

Cross-examining
accounting party

Notice of objec-
tions necessary.

Master may di-
rect books of
account to be
taken as prima
facie evidence,

(CHANCERY ORDERS 227—228.

In every judgment, or order, directing a sale, the Master to whop
the action is referred may, without any special directions, settle 4]
neeessary conveyances in case the parties differ, or in case there Iy
any parties interested in the sale who are under any disability exceyt
coverture ; sce flule \/I 331 ; and see further as to sales, Ord, 374
397, Under this O/®cr the Master has power to deal with questions
arising on the conveyance as to the payment oft of incumbrances ; an|
when a party applied to the Court instead of to the Master, no costs
were given : Stammers v. O’ Donohoe, 29 Gr. 64,

227. Where any account is to be taken, the account-
ing party is, unless the Master otherwise directs, to
bring in the same in the form of debtor and creditor,

verified by affidavit. The items on each side of the

account are to be numbered consecutively, and the

account is to be referred to by the affidavit as an exhibit,

and not to be annexed thereto.  (2rd June, 1853 ; Ord

42, s. 6.

When a personal representative of a deceased person is required to
account in respect of the dealings of the deceased, he is bound to
make up the accounts of such dealings, from the books in his posses-
Strathy v. Crooks, 6 Gr. 162,

Ayparty may be estopped by acquiescence from moving to set aside

Weale v. Rice, C. P. Coo

s10n

accounts brought in, in an improper form :
438.

The deponent may be cross-examined on an affidavit verifying a
counts. A party who is to be cross-examined on an affidavit verifying
accounts, is entitled to detailed notice of the points in respect to
which he is to be examined : Re Lord, Lord v. Lord, 2 L. R. Eq. 603
A notice that all the items but one are objected to, is insufficient :
McArthur v. Dudgeon, 15 L. R. Eq. 102 ; and see Ord. 237, post. Such
cross-examination may take place before the account is vouched:
Meacham v. Cooper, 16 L. R., Eq. 102,

228. The Master, if he thinks fit, may direct thatin
taking accounts, the books of account, in which the
accounts required to be taken have been kept, or any
of them, be taken as prima fucie evidence of the truth
of the matters therein contained, with liberty to the
parties interested to take such objection thereto as the)
(3rd June, 1853 ; Ord. 42, s. 2.)
This Order is adapted from Imp. Stat. 15 & 16 Vict. c. 86, s. H.

may be advised.

Cl
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Master to wha Every sum of 88 and under, is allowed without a voucher, upon the oath Sums of §2 and

setions, settle al) i the accountgng party ; see Everard v. Warren, 2 Ch. C'a. 249 ; but his :’.I;::.',-u:;‘l-l“:‘l',“)l..-.
in case there | gth must be positive, and not on belief only : Robinson v Cumming, 2
disability except Atk. 410; and it would seem that the aggregate of such items should
y sales, Ord. 374 t exceed $400 1n amount : Bennett's M. O. 86. Greater latitude

al with questions uproving other items is also allowed when the account is of long

cumbrances ; ar sanding : /b, Receipts, or other vouchers, must be produced, but
Master, no costs when they are lost, or accidentally destroyed, secondary evidence l‘\;::‘f\‘,l'.l} o
will be let in: /b, ; and it is to such cases, or when, foi any other
rason, it 1s impossible to vouch the account in any other way, that
,th<- account- ord, 218 18 intended to apply : Lodge v. Prichard, 3 D. M. &
se directs, to . %6 ; and see Kwart v. Williams, 7 D. M. & G. 67. In part- Books of account
nership cases, however, the books of account of the firm are admis- et gt sible
sble by virtue of the general law, without any special direction :
Gething v. Keighley, 9 Ch., D. 547, 551. Books of trustees of a will,
ll\ and the were allowed to be taken as prima facie evidence for a period of 21

and creditor,
1 \it_lv of the

as an exhibit, [llvears, as against a cestui que trust who had ‘access to them, but had not
e, 1853 Ord wtually inspected them : Banks v. Cartwight, 15 W. R. 417 ; and
" Wlsee Sleight v. Lawson, 3 K. & J. 292 ; Ogden v. Battams, 1 Jur., N.

8791, Hardwick v. Wright, 15 W, R. 953.

jon is required to

_he is boundts 229. No state of facts, charges, or discharges are, to S atals ke,
ks in his posse:- Wlle brought into the Master’s office ; and where original brousht in

. .. [deeds or documents can be brought in, no copies are to
ving to set aside . ) . < " .
Rico. C. P. C: be made without special direction. (3rd June, 1853 ;
i ’ . I, LUoo,
Ord. 42, s. 5.)
vit verifying a
thidavit verifying 230. Where directed, copies, abstracts of, or extracts Copies, abstracts
. N &c.,tobesupplied

ts In respect U g accounts, deeds, or other documents and pedigrees, as Master direct:
2 L. R. Eq. 603

is insufficient : ) ) A
237, post. Sud [ directed, copies are to be delivered as the Master

nt is vouched : may direct. (3rd June, 1853 ; Ord. 42, «. 5.)

nd concise statements, are to be supplied ; and where

The party having the conduct of the reference, is usually required
lirect that in  furnish copies, abstracts, &c., which relate to the general enquiries,
il the other parties only such as relate exclusively to themselves ;

‘hich the
n which t e ante note to Ord. 211.

kept, or any

+of the truth |8 231 A party directed by the Master to bring in any Parties bound by
berty to the [ecount, or do any other act, is to be held bound to do ithout wacrant
ereto as they e same in pursuance of the direction of the Master,

2, 8. 2. ithout any warrant or written direction being served
ict. c. 86, s. 5. Jor that purpose. (3rd June, 1853 ; Ord. 42, s. 2) ’
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CH
This Order of course implies that the party directed to-do the act|

or his solicitor, has actual notice of the direction, otherwise a warranf ol Im\-““-“t thi

must be taken out and served. d 42 s, 3)

Warrant to ap 232 l")l‘f'ul'u ll]'l H"‘N“H! to ”l(‘ ]H‘le'inf_{ 211141 1]!‘{4‘]‘][m1 [t is not very cle:
point a day to | . s ’ A . . 8
sscteuin what if 1 of a réference, the Master may appoint a day in thgl apply for an
admitted ‘ iy 199 . S - v . awarded by a Mast
what contested. neantime, if he thinks fit, for the purpose of entering™" ™ ™ ‘
:.;;;l]} no executic

info the accounts and inquiries, with a view to ascerfll - W ]
of the ourt, or .

tainine what is admitted and what is contested betweegllicer Taving powe
the parties.  (3rd June, 1853 ; Ord. 42, s. 2, to. & G

Whenlay ot 233. Wlhere the Master has omitted to appoint a da 236. Where
previousiy ap . . . " y KIS i > ¢
pointed.warrant for the purposes mentioned in Order 232, he may gran@ests o! the ca
may issue te . . . * "‘"l"l' ( ’I'<|"l' 23
ascertain what to the party brincine in accounts a warrant to proce: - =
admitted. . o o . ) o OB

on the same, for the purpoges aforesaid; such warranfg@™™ the genera
to be underwritten, as follows: “On leavine the ac interlocutory e
counts of, &e. ; anftake notice that you are requivg’'"® 1853 5 Or
to admit the saphe, or such parts thereof as you ca This Ord. appear:

(3rd June, 1853 ; Ord. 42, s. 3. 237. A party

leyond what he

reeived, 1s to

party, stating s¢
Master to ta . Where it ]n‘l‘tmh'\]l"('t'\\;ll'.\' to adduce eviden X,rwl.]““:‘,‘]‘“
"‘:.\M»}rx‘xw‘wll\-('xl‘ul---! or to \neur expenses otherwise, in establishing or prolceint manner.
Ruite i aetonn ing itetps of aceount, or other matters which in the juig@y, 0, 35 -
nrn)”:nn ' ment 1»1\1“,‘)}}’1:11'1' ull;'{ll.lllllln'l‘ all the circumstances! \na
‘\\’x»lll\:lnhli ll:l\'w lu'wll Il(lllli.l\'ll }w.\' thw 1»;1]'(_\' \lJll;"]lt to be l‘]ml‘_' G llavit veritying h

ounting pa

therewith, and which the party has refused to aduifg@ichleistobecro
; ; o . ] )y Worimstey v.

the Master, before making his report, 1s to proceed | '
‘ > ) form Lim that all t
tax such costs, oceasioned by such refusal, as shall g must: specify t

peatr to him reasonable and _iu\t, and shall state in |i&roceed . Medrthu
, 20 W R 408

S > gvorn : Medrthur
occasioned.” (3rd June, 1853 ; Ord. 42, s. 3.). - ®

report the amount of such costs and how the same wel
let., 1802.
This Ord. appears to be still in foree : See Rule S. (. 445. 238 The Ma

As to recovering such costs by execution, see Ord. 235. and &

I l‘ll“mi [Illj &
inging in of a
te sty le, of the

cuting the refere

setting off same-against general costs, see Ord. 236.
Process may 235. The party to whom costs are payable und
isste to enforee v A :
pavment of such Opder 234 is to be entitled, upon the Muster’s reps

COSts ] f tl ( urt t
] (llll“,_\ ‘ll > l]t to l ¢ l
) 2 ! 1 d.llt]l\ l”UL
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CHANCERY ORDERS 236—238.
cted to do the a t
therwise a warrag ,.] ]1;1\‘1”4']” thereof as in (JHU'I‘ cases. (.‘;l‘n] .llllluy 1853 .
1Iv‘,i r_) S. .{)

rand determiy It is not very clear from this Order, whether, or not, it is necessary
int a dav in thdw apply for an order for the payment of interlocutory costs

: . rarded by a Master under Ord. 234, before execution can issue
)se of entermnom = ' .
. (wually no execution can issue except under an order, or judgment,
View 1o ascergll 1hvphmt, or Judge, or of the Master in Chambers, or other
tested betwoeelicer
9 . & G, 147,

S. e

aving power to act in Chambers.  See [ateh v, Searles, 2

936. Where the party entitled to reccive the general costs occasioned

; . : hy improper re-
costs ol the cause 1s the [»;ll'l\' ordered to pay 1‘4»\1\11\u\”1‘: |llnll‘lf
. 5 . * may be set off
mder Order 234, he 1s at lllu-l'l_\' to deduct such costs .

0 appoint a day
2, he may cran
rant to proces
. such warrang@™™ the ceneral costs, where the general costs and the
iterlocutory costs, are between the same parties. (3vd
June, 1853 ; Ord. 42, s. 3.)

eavine the ag
u are requig
This*Ord. appears to be still in force : See Rule S. (', 445.

237. A party secking to charge an accounting party 1"‘”" secking t
v o aiseharge ace
onerly refusine dlbeyond what he has in his account admitted to have counting parts
»llb]ul ‘\ rerusing u v must give notie

0., 18 Gir. 370, uirceived, 1s to give notice ‘thercof to the accounting of particulars
jarty, stating so far as he is able, the amount so sourht

dduce evidencglh) b chareed, and the ll-‘ll‘li"ll]:ll‘\ thereot in a short and

lishing or prov@laceint manner.  (3rd Jund, 18533 ; Ord. 42, 5. 7 Fy.

ich in the juig oy, 0,d. 35 i 34.)

Ireumstances| An accounting party who is intended to be cross-examined on his Accounting party

entitled to notice
t to be charco@l: iavit verifying his accounts, is entitled to notice of the items on, X

hlieis to be cross-examined @ Re Loscd, Lord v, Lord; 2 1. R, q

titems, he is

‘used to adwl
3y Wormsley v, Sturt, 22 Beav. 398, and 1t is not sutlicient to in
i to proceed t .

u I i that all the 1items Xcept one are uhj'w ted to, but the no-
al, as shall q must specify the points on which the cross-examination is to
Ul state in lifroceed o Medrthur v. Dudyeon, 15 L. R., Eq. 102, and sce Glover v,

*) 'R ‘ ss | 3 otitied he L cltuse te e
r the same wel n, 20 W, R, 408, and unléss he be duly notitied he may t ».I,
gvorn . Medrthur v. Duwdgeon, supra ; see Lng. Ord. 50, of 16th

Ut ]‘\"\_y

238 'Hn‘ H;L\(('l' i.\ to l\‘m‘l) i]l lli\ office H lnml\, LO Master's Book,

Ord. 235. and & N : ¥ 9y . " how to be kept
d e be called the « Master’s Book,” in which, upon the
0.

mnging in of an order of reference, arc to be entered,
].;1\';|||]u und S

M ster’s veps
Court to cu

the style. of the cause, the name of the solicitor prose-

citing the reference, the date of the order being-brought

i, and the proceedings then taken ; and the Master is
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also to enter therein, from time to time, the proceeding
taken before him, and the directions which he gives iy
relation to the prosecution of the reference, or other.

wise. (3rd June; 1853 ; Ord. 42, s. 4.)

Master to certify
TTproceedings in
hisgtfice.

\

239. Upon the application of any person, the Mastr
is to certify, as shortly as he conveniently can, the
~ several proceedings had in his office in any cause o

i e ;

) matter, and the dates thereof. (3rd June, 1853 ; Ol

42 5. 9.) )
After a Master has made his report, he should not certify as to any
matters before him in the course of the enquiry upon which he has
made his report, unless-required by the Court so to do :
Parry, 27 Gr. 193. N

Rose /;4[!1'/‘ v

For forms of certificates, see Leggo’s Forms, 2nd ed., Nos. 69,

966, As to appealing from a certificate, see post Ord. 252, note.

Master to devise
simplest and .op . . S . . 1
speediest method NET Of procecding before him, the Master is to devis
of prosecuting
references,

240. In giving directions, and in regulating the man-

and 2L1lt>l'l. thé si]lll)l(‘.\(’, most .\]wwl‘y‘ and least expen-
sive method of 1»1'«)\'1*('llting the reference, and every
part thercof ; and with that view, to dispense with any
procecdings ordinarily taken, but which he conceives
to be unnecessary and to shorten the [n'l'imls for taking
any proceedings ; or to substitute a different course
proceedings for that ordinarily taken. (3rd June, 1853
Ord. 42, 5. 2)

The Master is not authorized under this Order to employ the ser

vices of experts i Re Robertson, Robertson v. Robertson, 24 Gr. 55

kpintats 241. Where the Master directs parties not in attend-
";;v“i_':'l’l’]'c;:l?':i:ln(‘t' before him, to be notified to attend at some futi
inone warrant- - Jay or for different purposes at different future day
it shall not be necessary to issue separate warrants, lut
the parties shall be notified by one appointment, signel
by the Master, of the proceedings to be taken, and
the times by him appointed for the taking of the sam

(29th June, 1861.)
The words ‘“warrant” and *‘appointment,” though apparentls
uged in this and the two following Orders as distinct things, appex

.

('

Ipw\'('l't]lt‘lwx.\‘ to b

p. 6 €. seq., and ¢

92492. Wher
the Master, of
warrants are i
t0 the same p

943. Partic

are to be Hlll[i1

nnts had beer

944. Wher
pears to him
onght to be
enabled to att
direct an oftic
such parties ; ¢
are to be treat
are to be lmllll
if they had bes
1853 : Ord. 42

The Master has

rties required t¢
but he would secer
parties who ought
this Order.

Persons served »
thereby made part
sons required to b
wtion,

Wher¢ persons
isually issues an o

served with the

ured \\\ Ord., 24.

Persons who acq
litigation pendente
..":t.*s ‘mlllul, .llltl

ering a judginer
v, Martin, 2 Chy.
mbrance from 1}

wction for foreclosu
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ne proceedings pevertheless to be in effect convertible terms : see Bennett's M. O

. g p, 6et. seq., and see form of warrant : Bennett's M. O. App. i
ch he givesin i !

nce, or other. 242. Where parties are notified by appointment from parties notifiea
by Master not
the Master, of proceedings, to be taken before him, no to be served with
] 1 ‘ . . ] r warrant,
on, the Maste warrants are to be issued as to such parties, 1n retation

N e Ty < - 9 ) v 186
ntly can, the to the same proceedings.  (29th June, 1861.)

any cause or 243. Partics making default upon such appointments, Parties notificd,
- " liable for default,
)20 .
1853 Ord are to be \ll}lj\‘('t to the same consequences as 1t war- as if served with
' warrant.

nnts had been served upon them. (26th June, 1861.)

e

)

t certify as to any
pon which he has 244 Where in procee 'dings before the Maste r, it G)= Mavier 1y add

> o] . parties in his
do : Roschatchv. S voars to him that some persons not already pntlvwrh«-

ought to be made parties, and ought to attend, or be e« A /0

1d ed., Nos. 669, =
; ‘ enabled to attend the proceedings be fore him, he may
rd. 252, note. - .
direct an nﬂlv«'-('npy of the decree to.be served upon
wting the man. such parties ; and upon due service thereof, such parties
v 1s to devie [l .1 to be treated and named as parties to the suit, and
least expen- are to be bound by the decree in the same manner as
ce, and every ifthey had been originally made parties.  (3rd June
ense with any |l 1453 - Ord. 42 s. 15.)
he coneeives The Master has power to dispense with service of the judgment on Master may dis

ods for taKimy rties required to be served therewith under Ord. 60 5 see Ord. 587 :'\“":\::[\,\.;(4*.],.\Illm
ent course of it he would scem to have no power to dispense with service on ’

1853 aties who ought to be added as parties under the provisions of

BB

'11 .lllln-‘
Order.

Persons served with a copy of a judgment under Ord. 60, are not
) t'ln]»[w_\' the ser ".‘Iclr_\ made parties to the action : sce notes to Ord. 60 ; but per-
tson, 24 Gr. 55 wis required to be served under Ord. 244, are made parties to the

. wtion,
nov 1n attend- 7 g
ot bEEl Wherd persons are required to be added as parties, the Master Adding partics

1t some fut ully issues an order making them parties, and directing them to

& f.llfl“'u l]fl\‘ i served with the jlhlgmtll(, or order, of reference, indorsed as re-
1 1 by Ord. 2
“.“”,'_”][\' Lt '(“\ iy 45. V . »
Persons \\‘Im acquire equitable interests in the subject matter of Persons acquir-
ing interest pen
dente lite need
taken, and o theless bound, and concluded, by the proceedings : thus, a person re- vot be added

) 1oned
tment, sign tigation pendente lite need not be added as parties, but are never

o of the sam ering a judgment, and execution, against a mortgagor: Wallhridye
g | ‘

v, Marting 2 Chy. Ch. R. 275 ; or obtaining a mortgage, or other in
mbrance from him: Robson v. Arque, 25 Gr. 407 ; pending  an
ough apparently

iction for foreclosure, or sale, by a pripr mortgagee, need not be made a
:t things, appea

.
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f?{;f}f} :‘N‘k{\"' party. But where a person acquires the legal estate pendente lin iy within fourte
o may sometimes be necessary to make him a party for the purpose o . . ]
¥ : discharge the
u"t unimng a I‘l!ll\""\ ance,. C /.;
: . gecrec. LI
Persons having Persons having a_paramount title to the plaintitf, can not be ma le i
paramount title '
cannot be added

in M. O. 3 Chy. Ch. R. 69. Thus in asuit by an exceution creditor, to s teen days, see (

parties in the Master’s office, if they object : Montyomery v. Sho The applicatic

aside a fraudulent conveyance of the cquity of redemption by tly may, in the disc
exccution debtor, an order adding a prior mortgagec for the purpos Stewart v. Hunt
of redeeming him, was discharged. When that 15 required he shoul The time of
be made an original party to the action : Crawsord v.o Melidrum, 19 408, s. 7.

Gr. 165. But when a decree had been made to take partners] Where a part;
accounts, in the absence of one of the partners alleged to be ins tiff, he should n

Party out of vent and out of the jurisdiction, it was held that he was properly ma 3 Chy. Ch. R. (
Jjurisdiction when
action com-
lll;'ln".ﬂ‘*'.‘l;m.\ be pending the reference : Paterson v. Holland, 7 Gr. 563 ; and as t finds-to be subs¢
added in (0. on = . X ) X .
his return, partics interested in the equity of redemption, see Ord. 438. tion of priority

a party.in the Master's office on his returning to the jurisdiction cumbrancer clai

When action is The action is only deemed to be commenced as against partics The Master m
i'l(.:;'l:ll‘l‘lll‘ll‘tvjl"‘il.“il\ added in the the Master’s office from the date of the order addiny subsequently aj
against parties  them : Juson. v, Gardiver, 11 Gr. 23 ; and see Dwwmble v. Laru 3 Chy. Ch. R. 1
addedin M. 0. oo (on 187 ; Sterling v. Campbell, 1 Chy. Ch. R. 147. Where it i
made to appear to the Master that all Liability on the part of a part 247. As s
added, is barred by the Statute of Limitations, he may dischar. hefore the M:

)

ler adding him as a party : Kline v. Kline, 3 Chy. Ch. R, 161 [Hll'[il'\ %0 tha

No relief can be A
had against par s A T T
ties added I . .
w225 Rolphov. Upper Canada Building Socicty, 11 Gr, 275, o further ey
Waller Seligmann, 12 L. R, Bq. 152, And it would scem they had, without

not thewmselves get any relief agunst co-defendants beyond wh

anote to that

: the Master
cliumed by the lvlilllllii : see “///‘/«r'/ v. Sunlh, i L. B, n .

: ficate withoul
they arc ﬁl]||lr|) bound by the proceedings.

Porty filling two -\ party filling two capacities, if made a party to a suit distinet ttle, which

| 1 \ ‘ . * .
capacities, added 5, ), capacity only, may not be bound as to his vights in the oth Masten direct:
in one, may nut o . v
be bound in the capacity ; e. 4., a person added as a defendant in his character

othai There is no dif

judgment creditor, was held not to be bound in his character as

) ter, Ht]lllllf_:ll Wi
mortgagee : Crooks v. Watking, 8 Gr. 340.

productions of a

1 1 P - statement; 1
Office copy of 245. The «»Ii|<wu(-[»[)\' of a deeree direeted to be serve lL“]l[ “]t*. lt.n
udgment to be . N ~ ‘ = . ) and a \is certil
Torved on parties under Order 244, is to be indorsed with a notiee to th Martin: 4 Sim. 3
added in M. O aar y SIm.

effect set forth in schedule L to these Orders, with suc Partics served

variations as circumstances require.  (3rd June, 1853 notice to the pla

Ord. 42, s. 15) o, .
Measures, W. N.

246. A party served with an ul“('t"t"l[r.\' of a decre It would seem
under Order 244, may applv to the Court, at any ti service. See Ben

me-nt. 17

parties added in
M. 0. may move

agal OB judg-
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CHANCERY ORDERS 246—247. 129

within fourteen days from the date of such service, to
discharge the order, or to add to, vary, or set aside the
decrec. (3rd June, 1853 ; Ord. 34, s. 7.)

The application should be brought on to be heard within the four- Application

teen days, see Ord. 339, and cases there noted. But the application when tobeheard
may, in the discretion of the Court,. be entertained after that time :
Stewart v. Hunter, 2 Chy. Ch. R. 265.
The time of vacation 1s excluded from the fourteen days : Ord.
108, s. 7.
Where a party is added who claims by title paramount to the plain-
¢ ) v Farty added who
tiff, he should move to discharge the order: Montyomery v. Shortis, claims to be prior

] N v . . - to plaintiff,
3Chy. Ch. R. 69; Crawford v. Meldrum, 19 Gr. 165. But an in- gnld move to
cumbrancer claiming priority to the plaintiff, but whom the Master di-charge "”1’1'“
y A or may appea
finds-to be subsequent, may also appeal from the report on the ques-
tion of [)l‘lul'ity : McDonald v. lx'ur[g/: r, 9 Gr, 75.

The Master may himself discharge the order adding a party who y .. misy dli-

subscquently appears to be an unnecessary party : Kline v. Kline, charge order

3 Chy. Ch. R. 161. when,
’ -
247. As soon as the hearing of any matter pending vaster to notify :&
iefore the Master is completed, he shall so inform the P, =
parties to the reference then in attendance, and make {5 hix book. *

Thereafter no
evinence can be
. . . . s ziven except by "ﬁ\ o
no further evidence is to be received, or proceedings fave. e —D

anote to that effect in his book ; and after such entry

had, without the special permission of the Master; and = .
the Master may proceed to prepare his report or certi- E -
ficate without further warrant, except the warrant to warranttosettle t—
settle, which is to be served on the parties, as the served. ~—

Master directs.  (3rd June, 1853 Ord. 42, s, 16.)

There is no difference between a report and a certificate of a Mas- Master's report
ter, ““though we apply the term ‘report’ to the more lengthened #ud certificate
profluctions of a Master, and the term °certil.cate’ to his shorter.
statements. It is, I think, clear that all his reports are certificates, .
and all his certiticates are reports,” per Shadwell, V. C., Chennel v. \
Martin; 4 Sim. 344. \\

Parties served with the judgment under Ord. 60, who do not give p,rrien gerved \

motice to the plaintiff that they desire to attend the proceedings, With J".";"”l”""
. not entitled to

need not be served with a warrant to settle the re port : Green v. notice. unless

Measures, W. N. (66), 122 ; Lee v. Sturrock, W. N. (76), 226 ‘hc‘l."”c”d PEe

: : ceedings.
It would seem that a warrant to settle a report requires four days’
o . . , ) Warrant to settle
service. See Bennett’'s M. O, 20 ; Beames’ Ord. in Chy. 259. report.

17
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Applica‘ion to

; When the Master has closed the refercnee, an application to let
open reference,

in further evidence may be made to him at any time before the report
is signed : Ll Ritchie, Sewery v. Ritchie, 23 Gr. 66,  After report,
the application can only be made to the Court: O’Donohoe v,
Hembrog, 9 C. L. J. see note to Ord. 252. But

to warrant such application being granted, the applicant must in

312, or a Judge:

general make such a case as would entitle him to a new trial : Wad
dell v. Smyth, 3 Chy. Ch. R. 412 ; and see Patterson v. Scott, 1 Gr,
5825 Saunders v. Saunders, 45 1. I, N.S.628; Cuarradice v. Currie,
19 Gr. 108 ; Mason v. Seney, 12 Gr. 143 ; Hosking v. Terry, 8 Jur
N. 8. 977,

A Master is not functus officio until he has made his report on all
Ueddes, 3 Chy, Ch. R. 404,
but after he has made his report he should not certify, as to any

Master not func-
tus officio till he
has fully re-
ported.

the matters referred to him: Rae v.

matters before him in the course of the enquiry upon which he hag
made his report, unless required by the Court so to do : Rosehateh v
Parry, 27 Gr. 193.

Masters’ Reports are either, General, Special, or Separate.

A GENERAL REPORT, is that which comprises the conclusion which
the Master has come to, upon all the matters referred to him by th

\ Gegeral report.

judgment, or order under which he has proceeded.
Separate report. A SEPARATE ReprorT 18 that which embraces one or more separat
matters of the reference, and the conclusion the Master has come
to thercon ; and is limited thercto apart from the other matters
referred.
Special report. A SpecIAL REPORT, is a report of special circumstances found by
the Master, as a guide to the Court for some further direction upon
the facts so reported.

Special reports on matters which the Master has power himself to
adjudieate upon, and dispose of, are not to be made, unless spec 1ally
directed by the judgment, or order, of reference. See Bennett's M.

0. 18, 19; Walmsley v. Bull, 2 Chy. Ch. R. 344
A report should not be dated before the costs included therein
have heen revised, when revision is necessary : Waddell v. McCol)
14 Gr. 211.
Report should A report, like a judgment, should state results only, and shoull
state results. not ot get forth the evidence, arguments, or reasons on which the con
'e"ﬁo"ﬁ, or m’gu-

ments, unless
directed.

clusions are arrived at : Sovereign v. Sovereign, 15 Gr. 559.

When the Master is specially directéd to state his reasons, they
should be stated briefly : McCargar v. McKinnon, 15 Gr. 361 All
unnecessary prolixity in reports is to be avoided : S. C., 17 Gr. 52
It should not go The report should not go beyond the order, or judgment, of refer
beyond order of gnce, or the Court will not respect it ; sce Beames’s Orders 23; and

reference.
crenee see Clouster v. McLean, 10 Gr. 576. And matters should not be

nlml'h‘(l special
himself power t
ing 11:«1'?)' 18 cha
vy v, Bull, 2 Cl
oris not, an ass
Lean, 10 Gr. at
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to enable 1t to d
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Master is not ab)
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lustration of a s
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of any matter
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and in case ¢
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I successful, to P
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rported specially, or as special circumstances, which the Master has Nor report spe-

1 ¢ PP P 1K icato s . ; - ) e cially matters the
himself power to adjudicate upon : e. g.; whether or not an account- Master has power
ing party is chargeable on the footing of wilful default, &c. : Walms- toadjudicate on.

yv. Bull, 2 Chy. Ch., 344 ; whether or not a particular debt is, or
cris not, an asset of an estate being administered : Clouster v. Mec-
Lean, 10 Gr. at p. 578.

But the Master should state in his report such matters as may be But should re-
pecessary for the information of the Court, on further directions, or }:I.:::,.I«I;',;l\“‘f:\r
to enable it to dispose of the question of costs : ¢. y.  The priorities dixposition of
of creditors : Lavin v. O'Neill, 13 Gr. 179 ; and of legatees : Clous- costs
terv. MeLean, 10 Gr. 576, should be stated ; and when a separate
solicitor is appointed to represent a class, which is prima facie sutti-
dently represented by the plaintiff, or some other party to the
wction, the reason for the appointment should be stated : Gorkam
v. Gorlam, 17 Gr. 386.

Sums charged against an accounting party, on the footing of wilful Sums charged

) against a party
for wilful neglect
shou'd be distin-
guished,
When the Master dispenses with service of judgment on partics when service of

lefanlt, should be distinguished in the report from sums actually re-
caved : Moodie v. IAA//‘(v 12 Gr. 537.

required to be served therewith by Ord. 60, he must state his reasons judgment dis-
; pensed with, it
should be stated

therefor, in his report ; see Ord. 587.
The Master should not make a final report in an action until he is Final report no
na position to deal with all the matters referred to him: e, g., it :;:‘_'"\"?:L?:.Il"‘,'l'i’,:‘]

simproper to make a final report in an action to wind up a partner. a position to
ship, finding a balance due from one partner to another, until all the \‘llr;:lltrrl:l;c?ll.:-,“1
asssets are realised : Smith v. Crooks, 3 Gr. 321. \ But when the
Master is not able to make a final report, he may, when necessary,
make a'separate report as to certain of the matters referred to him,
and which he is able to report on. A report on sale is a familiar
llustration of a separate report ; see Ord. 247, note.
For forms of reports on sales see Ord. 387 ; and of reports in
administration actions, Ord. 589,

248. Parties are to raise before the Master, in respect Points intended
g i o . 5 = . Y to be raised on
of any matter prerented in his office, for his decision, appeal to be
n p $ . s taken befove
all points which may afterwards be raised upon appeal ; Master.

and in case an appeal is allowed on any ground not
distinetly taken before the Master, the Court may
order the amwl]:ln( to pay the costs of the :qv}w;t]‘
(ith Feb., 1865 ; Ord. 36.)

From the terms of this Order it would seem that the Court may, points intended

mits discretion, entertain appeals on grounds not distinctly taken to be raised on

; = appeal should he
distinctly taken
before Master

before the Master, but in such  cases may order the appellant, even
I successful, to pay the costs of the appeal.
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In order to avoid any question as to whether or not any point
intended to be raised on appeal, has been taken hefore the Master, it
is safer to deliver the objection in writing, or to have it noted in the
Master’s Book ; but this is not absolutely necessary. See Ord. 253,

Although the Court may allow an appeal on a ground not taken

before the Master, it may refuse so to do. Thus, the Court refused

to allow the Statute of l,imig:ltiuns to be raised on appeal, it not
having heen raised before the Master : Brigham v. Swith, 18 Gr,
224 ; and see (louster v. McLean, 10 Gr. 576.

See further as to appeals from reports : Ord. 253 and notes.

249. In the Master’s reports no part of any account,
charge, aftidavit, deposition, examination, or answer,
brought in or used in the Master’s office, is to be stated
ok recited, but, instead thereof, the same may be referied
to by date or otherwise, so as to inform the Court as to
the paper or document so brought in or used. (3rl
June, 1853 ; Ord. 42, s. 12))

As to form of reports, see note to Ord. 247, pp. 130-1.

250. Reports affecting money in Court, or to be pail
into Conrt, are to set forth in ficures, in a schedule, a
brief summary of the sums found by the report, and
which may be paid or payable, into, or out’of Court
(10th Sept. 1865 ; Ord. 16.)

251 As soon as the Master’s report or certificate is
prepared,it is to be delivered out to the party prosecuting
the reference, or in ease he declines to take the same;
then, in the diseretion of the Master, to any other party
applying therefor ; and a common attendance is to be
allowed to the party taking the same. (3rd June, 1853,
Ord. 42, s. 16.)

252. A report is to become absolute,without an order
confirming the same, at the expiration of fourteen days
after the tiling thereof, unless previously appealed fron.
(20th June, 1861.) ]

Reports which Require Confirmation.—All reports and certifi-

cates, which are the subject of appeal, are, as a general rule, required
. v o 9 Sim.
to be confirmed before they can be acted on : Scott v, Livesey, 2 S0

£S.300 ; orany
on: Hayes v. H
There are, how
acted upon withc
require confirma
expiration of the
tc, or consent of,
may be made by
. Reports whi
or certificates, of
do not require ai
or sanction them
tion. Under thi
non-compliance,

not certificates o
are insufficient
70.) Certificates
scandal, or impe
Master ; reports
Finkle v. Date, 7
on passing the ac
ing subsequent i
and in proportior
veyances ; and ot
Sm, Pr. 2nd ed.,

No Appeal .
report requiring
will be entertaine
Thomson v. Luke

Effect of Con:
cluded by the ref
toact upon 1it, anc
additional inform.

Notwithstandir
in a report, may |
without appeal :
10 Gr. 364 ; Wats
EITOr Was apparen
granted ex parte
although the errol
correction is appa
to be 04 notice, ol
Mistakes in a rep
nero motu, on any
Street,”1 Chy Ch.,
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» &S. 300 ; or any application can be made to the Court founded there-
r not "\‘"." pomt m: Hayes v. Hayes, 8 P. R. 546 ; Nichols v. McDonald, 6 Gr. 594.
ve the Master, it There are, however, some reports, and certificates, which may be

e it noted in the ated upon without contirmation, on their being tiled. Reports which
See Ord. 253

require confirmation, may be confirmed by special order before the
rround not taken expiration of the time limited for appealing therefrom, upon notice
he Court refused tc, or consent of, all parties interested. An order confirming a report
n appeal, it not may be made by the Master in Chambers.

Swuith, 18 Gr. , Beports which do not Require to be Confirmed.—All reports, Reports not re
lr\,(‘rtl“c(lt(‘s of mere calculation, and of matters of opinion, which 1llxualtrli1'>]r:: confr
3 and notes. donot require any further order from the Court to\give effect to,
any account, or sanction thcm., —except reports on N‘lluﬂ,.fdn not reqyire .unurirmu_
N tion. Under this head are included certificates of cpmpliance, or
non-compliance, with any order of the Master, or of the Court, (but
5 to be stated not certificates of insufficient compliance ; e.g., that accounts filed

v be referred are insufficient in substance and form: Foster v. Morden, 9 P. R,

1, Or answer,

70.) Certificates for commissions to take evidence ; certificates of
scandal, or impertinence,-in pleadings, or affidavits, referred to the
Master ; reports appointing trustees, or committees : (but see
Finkle v. Date, 7 P. R. 413; Foster v. Morden, supra ;) reports
30-1. on passing the accounts of receivzrs, or committees ; reports comput-

e Court as to

r used. (3rd

ing subsequent interest , or of apportionment of a fund on principles
or to be lm}{ and in proportions, declared by the Court : reports approving of con’
veyances ; and other certificates and reports of a like description ; see
Sm. Pr. 2nd ed., Vol. II., 357-8.
No Appeal After Confirmation without Leave.—After a No appeal after

confirmation,
report requiring confirmation has been confirmed, no appeal from it githout leave

a schedule, a
e report,and
yut'of Court

will be entertained without leave first given, on special application :
" ) Thomson v. Luke, 10 Gr. 281.
cel tlhmll‘v‘ " Effect of Confirmation. —After confirmation, the parties are con- Effect of confir-
y prosecuting cluded by the report ; yet the Court in its discretion may refnse DutoD:
e the same; toact upon it, and may refer the cause back to the Master, or require
v other party additional information to be furnished : T'aylor v. Craven, 10 Gr. 488.
i ’ Notwithstanding confirmation, clerical errors, and accidental slips, Clerical errors
. in a report, may be corrected at any time upon motion in Chambers l;‘(,“t’;,ibfh:&:s;';:l
1 June, 1853, without appeal : Morley v. Matthews, 12 Gr. 453 ; King v. C tmlmly
10 Gr. 364 ; Watson v. Moore, 1 Chy. Ch., R. 266; and where the
error was apparent on the face of the report, the application was
1out an order granted ex parte : White v. Courtney, 1 Chy Ch., R. 11. But
ourteen days although the error be apparent, it does not follow that the proper

ance is to be

»1)('41'1'([ from correction is apparent, and the motion therefore is usuallv required
to be 0. notice, or consent : Simpson v. Ottawa, 2 Chy. Ch., R. 12.

Mistakes in a report, however, cannot be corrected by the Master
yorts and certifl nero motu, on any subsequent reference in the action: Crooks v.
\ rule, required Street,’1 Chy Ch., R. 78; but on a reference back upon an appeal,

Livesey, 2 S
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parties, aud other points, than those exprfssly concerned

|

. . o : : [
whenMlie Court enunciates a principle, which ls applicable to |othe Where it is
lJl the month, a spec
1

appeal, it is the duty of the Master so to ‘l[)lb‘k\' that principle in all pose, Lut suc
cases to which it is applicable in making his now report, even though entitled to ap

Filing Rej

it involve the readjustment of an account not :l]ll;t‘ll\’ll from : Deni.
son v. Denison, 17 Gr. 306. - lie s Hagyes

Formerly, motions to refer a report back to the Master, wege re of money, it s

quired to be made in Court ; they could not be entertained in (ham 2Chy., Ch. |

bers, even on consent : Grahani v, Godson, 2 Chy. Ch., R. 472; o L. 207, 1f 1t 1s
though the Master certified that he had maie “a mistake : Bently v, properly be ta
Jaeck, 2 Chy. Ch. R 473, But now that appeals from Mastegs' re- 88, or other
ports are required to be begught before a .Judge in. Chambers? W7: even tho
Ord, 642, Rule S. ('. 3:) it Would seem that a motion to refer Whek : mation: /4 : In
report may also be properly/made to a Judge in Chambers ; s not necessar

Stevenson, 7. R 126. ) 1 4 » Mastepe ‘he s N
tevenson, 7 P R.126 /l t 1t would seem the Maste hambex Place of |

\ 4 cery required
appealC had, the report will stand contivmed as t§ matters not Clerk of

has ne  jup€liction to entertain such applications.  Even though an

Report stan ds . o Reco
confirmed, as objected to by the appeal, and which the decision on t/]n- appeal does
:‘Ilulll‘)rfll",':{HII“r not atfect : Denison v. Denison, 17 Gr. 308 ; Ross v, Perrault, 13 Gr,

uppenl 206.  And when the report is veferved back, an appeal will not Ji

lz‘l_ﬂfl( ll:l\'«' In‘
n the Chancer
trar of the -C

from the further “l'“”' for matters <l].\lnn~w| ot l)\ the first report g “‘l"'” in his

and not objected to on the fivst appeal : Ross v. Perrault, supra, menced in an ¢

s affected therveby @ Dewison v, Deniso 7 Gr. 308.
or affected th |~|_\ 2 Der nv. Denison, 17 Gr. 308 port in the pr

Waiver o obje When notice of appeal is delivered, without leave, after a report is tion, it is imy
:\ ! that appeal oonfirmed, the delivery of notice of cross-appeal is a waiver of the place of tiling.
oo lat ¢ ¢
U‘ll(‘l‘[l“ll  Larvkin v, Armstrong, 1 “IlA\'. Ch., R. 31. Leave to A
) ) firmed, leave t
Hh'l"‘[“'l‘l should not be dated before the costs have been revised, | ) eave
A 1o ers. The apy
e ugal, b (

Peterboreugh v,

ll"‘ }‘l"'l‘f“ll""""l“" where revision is neeessary ,  Wadldell vo MeColl, 14 Gr. 211
‘l‘;l;fi\"Il‘l’n‘\‘?::.‘:‘nvlT-ll. port made in vacation without the consent of all parties is irregular :
is irrecular Aniderson v. /',l,,,./,,' 12 Gr. 542 : and as to parties who have no :
notice, it is a nullity : Faller v. MeLean, 8 P R. 549 ; but partizs Il parties are
. terest as the pa
Ch, R. 31. W

the order may

having notice of the proceedings before the Master in vacation, must
mewe avainst them, or they will be confirmed : Mitchell v. Mitehdll
22 i 23, P
FE W AR Confirmation of Report.-—This Order is moditied by Ord. G42. coount; for the
report Rule S. . 3. Diclson v, Ave,
A report requiring confirmation, does not now become absolutt Catsse v, Burnl
until thirty days from the making, and fourteer. days from the filing Chard v, Meyer
thercof, h:l\i‘ elapsed : e Eaton, Byers v. Woodhurn, 8 P. . 289 that the ground:
An application to exte nd the time for appealing from a report, even ot motion for le;
before confirmation, must be made on notice ; see Hamilton V. hut reasonable, |
Tweed, 9 P. R, 448 : as also an ;’l)l-lh'.ltiull for leave to ll‘rlltt;\l‘ after aftidavits = /4.
the time has v'\lnllul : Peterborough v. Ireton, hefore Proudfoot, J, appeal in the n
Nov. 11th, 1833 rong, 9 C. L. .
out a case on tl
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able to [other Where it is desived to contirm a report hefore the expiration of the Specisl order
¥ confirming

cerned ih the month, a special application in Chambers may be made for that purs report, when

rinciple - all pose, ‘but such applications are usually granted only where all parties made

t, even though entitled to -‘Il‘l'l‘ll consent.

1 from : Deni- Filing Report.—'The report must be tiled before an appeal will Filing report ;
lie: Hayesv. Hayes, S PR, 546, 7 1f it appoint a day for payment s 10F.

wster, wege e of money, it should be tiled be |<r[‘1‘[|.‘l'l‘u‘\ of payment : Millsv.Diron,

ined in Cham 2Chy. Ch. R 5

o
0

s and contivmed © Mountain v, Porter, 1 Chy. Ch,
. RO4725 o . 207, if it is a report requiring confirmation.  No proceedings can
ke @ Bently v, properly be taken on a report until filed, either by the issue of pro

1 Mastegs'

ambers ;

88, Ol othe rwise ; Beames' Ord. 293 s Jeliett v, ‘]/‘f/vhm/, SP I

2575 even though the report or certificate be one not requiring contir
o refer 1 mation: / ; but such reports can be acted on, immediately on filing, it

s not necessary to wait fourteen ll:l}>: Re Yayyie, 7 U. (. l,. J. 293,

‘hambers Place of Filing.—The former practice of the Court of Chan- Where to be
ven though an cery required that a report should be. filed in the office of the ¢
IZ matters not (lerk of Records and Writs, at Toronto, no matter where the suit
he appeal does might have been commenced.  The same practice has been continued

errault, 13 Gr, i the Chancery ODivision since the 7'%h¢ Judicature Aet. The Reugis-

- will not lie trar of the Common Pleas Division, however, has declined to tile
e first report. areport in his office, when the action in which it was made, was com-
rrault, supra, menced in an outer oflice : see Rule S. €. 50. As the h]nf;_ of the re
port in the proper office is an essential preliminary toits confirma
fter a report is tion, 1t 1s important that there should be no mistake made in the
“v‘”\,{.[. of t‘“‘ |ll e u[’ 1ll|llj_;.

Leave to Appeal After Confirmation.— After a report is con- »\'w}-w “t] after
confirmation

firmed, leave to appeal from it may bewgranted on motion in Cham- Ghout leaye

» been revised,
r. 211. A re-

s 18 irregular :

| ’ |

bers.  'The application must be made on notice, or consent : Cozens v
MeDougal, F ¢ 11}. Ch., R. 29 ; Cade v. Newhatl, 1 Chy. Ch. R. 200:
Peterboreugh v, Ireton, betfore Proudfoot, J, 11th November. 1883;
who have no
). but " || parties are entitled to notice’even lll('H‘;_ll they be in the same in-
; but partis :

I terest as the party seeking to :llll‘!':l] s Lavkin v, Arwmstrong, 1 Chy.
vacation, must ¢ * .

hell itehll (h. R. 31. Where leave has been granted «g parte, the objection to
hell v. Mitehel

the order may be taken on the appeal coming on for argmment,
Peterhorongh v. Treton, supra.  Own sueh application it is necessary to what nece ssary
hy Ord. G4 coount; for the delay, and to show a griméa fucic - ground of appeal : to be thownon
Dickson v. Avery, 3 Chy. Ch, R. 2225 Rowe v. Wert, 13C. L J. 3265 0 o
ecome absolute Caisse v. Burnbam, 6 P.R. 201 5 Dudley x. Bere 2y ot ]l), Ch., . S1
from the filing Chered Meyers, 3 Chy. Ch. R 120. It is not absolutely necessary
8 P. . 28). that the grounds of the proposed appeal, should be stated in the notice

a report, even of motion for leave to appeal : Romanesv Herns, 2 Chy. Ch. R. 363 ;

e Hamilton v. hut reasonable, and probable, groundsof appeal, must be shown by the
to appeal after affidavits : /b, . and a miere statement of the proposed grounds ot
roudfoot, J., ippeal in the notice of motion will not suftice : De Blaquiere v. Arm-

! !

rong, 9 C. L. J.\363 ; but costs unnecessarily incurred in making
out a case on the \x\r\vrlt.\ were disallowed : Nash v. Glover, 6 P. .
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i\)le':(;’l:ai\"g‘;;’l‘)‘:l" 267. The Master in Chambers has jurisdiction to entertain the
leave. application ; Russel v. Brucken 3 Chy. Ch. R. 488. Before notice

Leave to appeal was refused with costs, where it appeared that the s
object of the appeal, was to fix executors with interest upon a sum The notice o
which they had invested, and upon which a loss had been incurred : which the appe
Coates v. McGlashan, 2 Chy. Ch. R. 218. objection intenc

/
/ Appeal from . v T (9 L (O : appeal from a f
Master's report 2563. An appeal shall lie to the Court, upon motion, \;]Lt” t:: l-l(.\):i(.

i . o . . . v uot, on the ap
expiration of fourteen days from the filing of the samd, (ir. 206.

at any time after the signing of the report until th

in respect of the finding of the Master upon any mat-
N Who Entitl

) : ) . . terest in the qu
ten objections or exceptions being previously taken, but persons hav
(29th June, 1861.) even though the
This Order is modified by Ord. 642, Rule S. (' 3. MeCatgar v. M

a Master’s rulin
even though it |
v. Mitchell, 22 (

y e

ter presented in his office for his decision, without writ-

Appeal when Appeal, when Necessa,ry_—()rilinnrily, where the objection to
Bt the report/is not manifest on its face, an appeal must be brought, un-
less the feport be a nullity as, e. g., where made without notice in
vacation: Fulier v. Mc Lean, 8 P. R, 549 ; or under an invalid grder:
Queen v. Smith, T P. R. 429; Brown v. f)ol[m‘(l, 6 P. R.. 113 Fwhere
the report goes beyond the judgment, or order, of reference, the re
port as to such matters will ‘‘ not be respected ” by the Court :
Beames’' Ord. 23. and therefore no appeal as to such matters would

amount involve
was in question,
(hy. Ch. R. 344
certificate of ta
Re 1’(‘11/(///, 15 G
seem necessary ; an incumbrancer claiming priority to the plaintiff, :‘“ » baxation of
who is made a party as a subseqlient incumbrancer, may either move weReii8 o Bppe
to set aside the order making him a party, or appeal from the report
on the question of priority : McDonald v. Rodger, 9 Gr. 75, and see
Montyomery v. Shortis, 3 Chy. Ch. RT 69. |

bis taxation mu:
Irvr\tn[tl, from
Steeper, 2 C. L.
P . p . v. Canada Puly
Time for appeal- Tlmg f01j Appea]’[ng_- An appeal from any report, ruling, or other ance v, Poricig
ing. determination, of any{ Master, may now be brought on for argument, before the Mast

' f qpﬂ W ;»n any llu‘y that a Judge nmy'mt in (,hzrmblcrs, \ivxltlx.xxx one n'xlunth almissibility of

rom the date of such report, ruling, or other determination—or within won his findi
MAV'\% U (0 HUQ such further time as a judge may think proper ; vacation is excluded b hl\”; !
from the domputation of the month : Ord. 642. An-appeal from a
ruling of a Master, must be brought within the same time as is
allowed for appealing from a report : Mitchell v. Mitchell, 22 Gr. 23.

: see (!

the Master's ru

12, and he need

tam a certificate

Notice of appeal, Notice of Appeal, and Setting Down for Argument.—Seven Fordlam v. (',

ﬁf‘,dai‘;,‘j‘,ﬁfn“,""“ clear day’s notice, of the appeal must be given to the opposite party; '
Hayes v. Hayes, 8 P. R. 546 ; and the appeal must be set down for
argument, not later than the Saturday preceding the day on which
it is to be argued : Ord 642 Rule S. C. 3.

Where a cause
4 consent decree
liberty to appeal
fame extent that

. | . theless, that an
in the other Divisions on Tuesday, and Friday, in each week, vaca Burns v. Chmt
3 . St

In the Chancery Division, such appeals are heard on Monday ; and

1 a e ) 9
tions excepted. % felerence was m:

X 18
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entertain the ! o .
Before notice of an appealis given the report must be filed : Hayes Report must be

first filed.
v. Hayes, 8 P. R. 546. i
reared that the

t upon a sum The notice of appeal should set out seriatim the grounds upon Notice of appeal
2 : should set out
)een incurred : which the appeal is brought, and should include all the grounds of groungs.

objection intended to be urged—objections cannot be raised on an
. appeal from a further report, made in pursuance of an order to the
yon motion, : . : :
. Master to review his report, which might have been taken, but were
t until L}IY wt, on the appeal from the original report : Ross v. Perrault, 13
f the samd, (ir. 206. ’

\
Who Entitled to Appeal. — Any person, having a substantial in- Who entitled to

terest in the question involved in an appeal, is entitled to appeal ; appeal.
Party having no
interest, or who
even though the report be erroneous : Thompson v. Luke, 10 Gr, 281 ; has complied

e B . O with Master’s
NcCargar v. McKinnon, 17 Gr. 525 ; neither will an appeal lie from ruling, canuot
appeal.

n any mat-
thout writ-

usly taken, hut persons having no interest in the subject of appeal, cannot appeal,

iciar s a Master’s ruling, or direction, by a party who has complied with it,
e setion ol 2 . N e : o
i onjechon i even though it be to escape commitment for disobedience : Mit¢hell

e brought, un- v. Mitchell, 22 Gr., at p. 24; neither will "an appeal lie, where the

hout notice in amount involved is of trifling amount e. g., where not more than $10 No appeal where
o amount involved
“is trifling.

Chy. Ch. R. 344. * Appeals might formerly be brought from a Master’s

certificate of taxation : Grahame v. Anderson, 2 Chy. Ch. R. 303

in\'nlid‘frdcr:
R.-113 Fwhere
rrence, the re
y the Court :

was in (uestion, an appeal was dismissed : McQueen v. McQueen,

 Appeal may be
Re Ponton, 15 Gr. 355 ; from a Master’s ruling as to any point, raised had from taxa
: tion, by taxipg

atters would . . . P . . A
att ou a taxation of costs : Stinson v. Martin, 2 Chy. Ch. 86 ; but now, officer.

the plaintiff,

‘ . : . ‘.
41 there 1s no appeal to a Judge direct from a local officer’s taxation, but
y either move

lis taxation must be first revised by one of the Taxing Officers in
am thie repors [oronto, from whom an appeal can be had to'a Judge : Crowe v,
Steeper, 2 C, L. T. 83 3 McGannon v. Clarke, 19 C. L. J. 256 ; Gaye
\ v. Canada Publishing Co., 19 C. L. J. 175; 3 C. L. T. 267 ; Tor-
aling, or other

. 75, and see

rance v. Torrance, 9 P. R. 271. Ag appeal may also be brought,
for argument, before the Master has made his report, from his ruling as to the snq from
admissibility of evidence: McDonald v. Wrightys12 Gr. 552 ; or “‘:""'i",”“"g
2 i e o as to ndmissi-
l upon his finding as to the principle upon whie¢h an account should vility of evidence;
m is exclude be taka or principle on
be taken which accounts
he Master's ruling, disallowing his claim: Wood v. Brett, 9 Gr.£o be taken;
¢ L or on disallow-

52, and he need not wait for a general report, but may at once ob- ance of a claim.

tain a certificate of disallowance and appeal therefrom : Re Clagett,
ment_ —Seven Fordham v. "///Il/t UL, 20 Ch. D. 637 ; 46 L. T. N. S. 70.

pposite party;
e set down for

in one month

ion—or within
: see Court v. Holland, 29 Gr. 19; or by a creditor from

appeal from a ¢

ne time as 18 ;

oll, 22 Gr. 23.

Where a cause had been referred to a Master as an arbitrator, by xo appeal from
. a consent decree, which provided that ‘“either party should be at 0 award.

day on which ] PATS]

ay liberty to appeal against the award in the same manner and to the

. same extent that a report may be appealed from,” it was held never-
Monday ; and

theless, that an appeal from the award could not be entertained :
h week, vaca

Burns v, Chamberling 25 Gr. 148.  Where the order directing the
relerence was made without jurisdiction, the Court refused to enter-

18
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dence; Master,
who has seen
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readily over-
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But if he have
not geen wit
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on appeal, will
exercise his own
Judgment
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in order,
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tain any appeal from a report made thereunder @ Queen
PoR429 5 Drown v Dollard, 6 7. R 113.

When on

repont

back t

ad from tl

an appeal from a Master's report a reference
1S w‘Hl"u l

further report as to matters disposed ot

review the the appe IHant cannot app
bA- the lirst report,
[errault,

13 Gr. 206.

Al not

objeeted to on the first appeal : Lloss v,

Master's

in point of form, wil

Hearing of Appeal. ruling
the recularity of proceedings in his ofhi
he ' UI.!‘,

micht

\ppeals frour the

dlowed, even thouzsh the €ourt he of opimion that |

have properly taken Sewlthorpe v, B

12 Gir. 427, *

an opposite view :

fact decided had the wit
before himn, the Judee will différ from the Master with great

On matters of by the Master who has
nesses
hesitation, and only when 1t is manifest that he has fallen into
oldwell v. Hall, 9 Gr. at p. 115:

general interfere with the decision of the Master as to the weight ¢

Crror : and the Juildge will not

evidence, and as to the relative credibility of witnesses whose evi-
dence has been taken hefore him, viva roce : /)".'/ v, Beown, 18 Gr
6S1: Waddell v. '\'///"////,.'{(‘h\’ Ch. R. 412.

that thereis not oniy a bilance of direet testimony, but also corrobora

But if it can be shown,
tive circumstances pointing strongly against the Master’s conclusion,
the Judge on appeal may review the evidence, and reverse his find
Chard v. M yers, A rmstrong
1 : Morrison v. Robinson, When

Master determines the question without seeing the witne

19 Gr 358
19 Gr. 480.

ing ona question of fact :

, 20 Gr.

v. Gy

Judge will, in such a ease, be less trammelled by the Master’s finding,
and will dispose of the guestion upon his own judgment as to th

weight of evidence : Foeeett v. Burwell, 27 Gr. 445.

Order on Appe:tl. I'he order on (1])]nwl should Ill\\'ll_\'\ recit
the grounds of the appeal : Downey v. Roaf, 6 P. R. 8.
1

Where the report is varied it would seem that it is not the proper

practice to make any actual alteration in the original : For v. Bea

block, 45 L. T'. N. S, 469 ; 17 Ch. D. 429; 46 L. T. N. S. 145 ; nor where
the alteration is simple, need it bg referred back to the Master to
Tecter v.

ing the alteration made, being sufhicient : 7h.

alter : St. John, 10 Gr. 85, the orderon the ”l‘l"':‘l speeify

Where the report is referred back, and it is not intended that
further evidence should be received, the order must contain a dire
tion to that effect : Morley v. Matthews, 12 Gr. 453 ; 3 (. 1. J. 21

Reference back.—\When a report is referred back, the Master
is at liberty, as of course, to receive further evidence, unless the
Judge otherwise orders, or the reference back is expres sed to be for

a purpose on which further evidence could not be material : Mol

v. Matthews,

a particular fa

not objected

v refercnee ba
before

Herns, 22 Gr.

Costs.—Sec

264. An
Sdlne 01" v«
cate shall ]
report. (2!

The report,
had therefrom
i 1ssue ther
appomnts a tim
the \y ot pay
firmed where u

As to d l.l‘\

ppeal see Cui

255.. Wl
to be paid a
same to be 1
some branch
credit of the
and ot the 1
the same 1s

]n- 111'\“'1'\ l}

the Il]:l('(' for

The word *
ant” by Ord. 5
changed to ““R
18 now practical
advisable that
pending, should

This Order d
(as to that, see |
of money in cas
condition of his

actions where th
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en v, Smith, 5 v. Matthews, 12 Gr. 453, Where the reference hack is to ascertain

a particular fact, the Master cannot open other matters i his report

rel I not objected to on appeal @ Williams v. Hann, 10 Gr. 533, Nor on
erence YACK

v reference back ean the Master entertain a claim

previously
made before him, unless \lu.mll\ ordered so to do: Roma

r. 206 Herns, 22 Gr. 469.
1y - ).

ppeal from tl
1 '
eport, and not

Costs.—NSee Ord. 248, 320, and notes

's ruline as t Cost2 of\ppes
il not . .

ty 264. Any party afiveted by a report may file the
pmton that | : . : Ve, ort, or

horve v. B same, or aduplieate thereof, and the filing of a dupli- dophicate

Any party muy

cate shall have the swne etfect as the tiline of the

had the wit report. 20th June, 1S61.) ;

ter wath grea I'he report, or certificate, must be ftiled before an appe 2l can ba S——

had therefrom : Hayes v. Hayes, 8 P. R. 546 ; or before any ]""“”“““‘ 1 before ap-

| . ’ ' DP9~ y peal, and before

w issue thereon @ Jelletd v, Anderson, 8 P. R. 387.  And where it it can be en
appoints a time for the payment of money it should be filed hefore f reed.,

the day of payment : Millyv. eDicon, 2 Chy. Ch, R. 53; and be con-

s fallen into
lee will not in
y the weight
sses whose evi

201 G ' ‘ , .
Birown, 18 firmed where NCCessary : Mowutain v. Porter, 1 ( h\ Ch. R. 207.

o showi ‘ :
van b :l""“ , As to delay in filing a duplicate report by a party intending to ‘b.-
s corrabora ppeal see Caisse v, Burnham, 6 P, R. 201, L.
ir's conclusion, Sy Tl
~
verse his find

255 Where the Masteris directed to IlHMin MOoNey rayment of y

S Armstr

. . . . . ‘@ ‘. A . . . " mouney into
. When tl to bhe lmnl at some time and piace, he is to appoint the .'1,",2'.%-{.."]":‘.,l{:-v('“ “:\“ .
witnesses, the same to be paid into some Bank at its head office, or at jore S
toylaiBnidit . . ) o “
wter's hindin some branch or agency oftice of such Bank, to. the joint —®
nent as tot . ) p v . . . ".‘Q"“SI:
aedit of the party to whom the same is made payable,
and ot the Registrar of the Court; the party to whom L———
always recit . ) ; e o "'\.D
: the same is made payable to name the Bauk into which
89, . - .
ot the prope he desires the same to be paid,and the Master to name
Fox v. Bear the place for such payment. (29th June, 1861.)

1D ; nor whert

The word *‘ Registrar” in this Order was changed to ¢ Account-
the Master to =

Money paid into
ant” by Ord. 569 ; and the word ‘“ Accountant” was subsequently bank to joint

v X o . ¥ credlt of party
change d to ** Referee in Chambers lr‘\' Ord. 626. I'he latter oflice and officer of

luln'.ll S| ¢y

. . Court
i now practically abolished. Under the circumstances it is perhaps “°YF

intended that advisable that the Registrar of the Division in which the action is

mtain a dir pending, should be named.

) 1 D) . A
L2 [his Order does not relate to the payment of money into Court

¢, the Master (a8 to that, see O, 352), but is intended to provide for the payment Reason for
e, unless the Of money in cases where the payee i3 required to do some act,as a
vgsed to be for condition of his receiving the money “ ¢. ., in specitic performance
erial @ Moyl actions where the vendor 1s required tp execute a conveyance ; or in




How paid out.

Order for when
necessary,

Report should be
filed before day
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payment,

Party may pay
money in to the
<ole credit of the
party entitled
thereto or to the
joint gred t of
such party and
the Regisirar

Default in pay
ment, how to be
ertified,

CHANCERY ORDERS 256—257.

in mortgage actions, where the mortgagee, or incumbrancers, are

required to release and discharge their incumbrances, &c.

Money pail into £ bank under this Order, is paid out on a joint
cheque of the officer of the Court and of the party to whose credit
it is paid in. The cheque will be signed by the officer either upon
84 ®rder, obtained for that purpose, being produced, or without
order, upon filing the written consent of the solicitor of the party
paying the money m,

If the money be paid in to the sole eredit of the party entitlel

under Ord. 256, he may draw it out at his pleasure.

Where the party paying money in, refuses to consent to its pay-
ment out to the party entitled, the latter may move in Chambers
for an order to the officer to sign the cheque: Alley, 9
Chy. Ch. R. 91 ; Weeks v. Stourton, 11 Jur. N. Althougt

the refusal to consent appears to have been without reason, the ap

Bernard v
S. 278.
plicant in Bernard v. Alley was refused his costs. The application
must be made on notice : 7otten v. Melntyre, 2 Chy. Ch. R. 462

A report appointing the payment of money, should be filed hefor
the day named for the payment : Mills v. Dixzon, 2 Chy. Ch. R. 53;
and confirmed, where the report is one requiring confirmation
Mountain v. Porter, 1 Ch. R. 207

If the bank closes its office on or before the day named for pay
ment, and default be made, an application must be made in Cham-
bers to appoint a new day and to name another bank, and the order

must be served : King v, Connor, 1 Chy. Ch. R. 274.
-

256. Where money is paid into a Bank, in pursu-
ance of such agpointment, the party paying, may pay

the same either to the credit of -the party to whom the
same 1s made payable, or to the joint credit of the
party and the Registrar; and if the same be paid to the
sole credit of the party, such party shall be entitled to
receive the same without the order of the Court. (29th
June, 1861.)

The word *“ Accountant’™ was substituted
Ord. 569

for “‘Registrar” by
And the word ““ Accountant ™’ was subsequently changed
by Ord. 626. The latter
practically abolished ; see note to Ord. 255.

to ““ Referce in Chambers” office 18 now

257. Where default is made in the payment of money
appuinted to be paid into a Bank, the certificate of the

Cashicr, Manager, or Agentof the Byuk, where the same

\

is made p
sufficient «
the I»(H'I_\'(
pl;lrliw- I'C
|2‘JII| June

The certific
or hike officer
sufticient @ Cla

fault shouls

i sincee, th

258. All
the first pe
commencen
and not de
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nbrancers, are is made payable, or of the like Bank officer, shall be

&e. s . v . . . .
sufficient evidence of default.  Where the athidavit of

out on a joint the l\;n't\'vlllil[t'xl to receive the same is by the present

o whose credit . . . 1 . :

er either upon practice required, the same shall still he necessary.

1, or without l:_",'[ll v]l”]", l*\‘;l)
* of the party

’

The certificate should be signed by the cashicr, manager, or agent, Certificate of
not-payiment,
U how to be sivned

ufticient : Coanpbell v. Garrett, 1 (‘liy, Ch. R. 255. A certificate of

or like oflicer, The certificate of an accountant in the bank is no
party entitled

efault. should state that the money was not paid before, as well as
nt to its pay n, or since, the day appointed @ Farrell v, Stokes, 1 ( hy. Ch. R.,201.
v in Chambers
wd v, Alley, 9

78, Although XIX.—AFFIDAVITS,

reason, the ap . . .
_— ' 258. All affidavits arc to be taken and expressed in Afaasits. how

to be drawn

‘he application . »
Ch. R. 462, the first person of the deponent, and his name at the

be filed befors commencement of the atfidavit is to be written in full,

1y. Ch. R.53; and not designated by any initial letter merely ; and
SonuImason the jurat may be in the form or to the effeet set forth
2 in schedule M. hereunder written.  No costs are to be
amed for pay o . . . .
vde in Cham allowed in respect of an affidavit which has not becn

and the order drawn in conformity with this order. (3rd June, 1853 ;
Ord. 40, s. 5.)

1in pursu- The practice as to aflidavits is now regulated by Rules S, (7, 284, [\m‘I.\‘M\ prae
153, and 464 470 ; and see Ord. 68, ante.  The Rules N. (. 1'4»\‘|'I',.I-v!'n:‘]‘)‘\“/:":/‘:,:;
the vrincipal matters provided for in this Order. They do not, S.€ 284, 455

i * 46470,

Z, may pay

o whom the lowever, require the name of the deponent to be written in tull,
‘edit of the nor do they preseribe a form of jurat. This Order therefore as to
|’”M to the these two particulars is still in force. See also Rules of Q. B. & C. P.
. 112, 114-118, pwst.
entitled to :

| An affidavit should entitled in the ¢ use or matter in which 1t is 3ty1e of cause in
ourt. (2t to be used.  'I'he shortened style of A. B. and others, plaintifls, and Mdavits
(. J. and others, defendants, may be used, Ord. 509 ; but not
2egistrar” by “Brown v. Jones.”

ently changed Attidavits erroneously entitled have been allowed }4) be taken off Erroneously en
office 18 now the files, and resworn without a fresh stamp @ Pearson v. Wilcowr, l()r:‘J;f(I}',.,';m) i

Ha. app. xxxv.; Hawes v. Bamford, 9 Sim. 6G53.

. ) [n atfidavits made by parties to the cause it is sutficient to describe Amdavits by

it of money - *ies to the
v the deponent as the abovementioned plamtiff, or defendant, without Pirics to the

S | cause.

lcate of ”1‘ specifving any re sidence, or other addition : Crockett v. Bishton, 2

re the same Madd. 446.  And the same rule prevailed at common law : Poole v,
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Pembrey, 1 Dowl. P. C. 693 ; Brooks v. Farlar, 5 Dowl. P. C. 36] ;
Lyman v, /;/“I/u'uu, 210, C.
U. C. R. 248

Cham. R. 108 ; Ewing v. Lockhart, 3

Affidavits re- The (‘ourt has sometimes received affidavits sworn abroad, al
ceived. though

{rrerildrly though drawn in the third person: Re Hushand, 12 L. T. N. §,
drawn. 303 ; and see Dryden v. Frost, 8 Sim. 380.  And an affidavit without
the signature of the depounent was received : Re Howard, 9 1. 2,
. P. 347.  But sce contra, dnderson v. Stather, 9 Jur. 1085.

But omitting
words ““mak
outh ” rejected,

An aflidavit omitting the words ““make oath” will be reje
T'aylor, 10 L. R. Eq. 52; Phillips v. Prentice, 2 Ha
e Newton, 2 D. F. &.J. 3.

Allen v

Aflidavits before
whom to be

! clerk, or agent, of the solicitor, of the party on whase bghalf th
SWorn €

atlidavit is filed, cannot be read : Dunn v. MeLean, 9 6. T.. J. N. 8.
2125 6.P. R 955 Duke of Northumberland v. Todd, 7 Ch. D.777;
and see Rule of Q. B. & C. P. 114 post. Bgt=thisrula_does not
apply to the partner of a counsel engaged/in the causesbut not
otherwise connected therewith : Wilde v. Crow, 10 C. P, 106. ™\

|H[||y|nvivrv:<r} A commissioner ought not to take affidavits not made in any
ghoukl not take J

voluntary affida- cause, nor authorized ‘l) statute to be taken 1») him.
vits.

Such oaths
Kassel, 26 U. C. Q. B:-341; Mcllroy v.
Hall, 25 U, C. Q. B. 303 ; and see 37 Victec. 37 (D).

are voluntary : Jackson v.
.
sworn Affidavits sworn out of Ontario may be swornt” before any of the
persons enumerated in R, S. O, ¢. 62, 5. 38.  Affidavits sworn hef
any other person than those mentioned in that statute caunot be
read : MeEwan v. Boulton, 3,Chy. Ch. R. 63.

Ofticer should The officer taking the atfidavit should add after his signature th
add his nape of

office. name of his office. The words ““A Commissioner, &c.,” or
Commissioner,” or ““ A Comr.,"” have been held suthicient : /enders
V. //m‘/lr r,2U.C.Q. B. 97 ; Brown v. Parr,2U.C Q B. 9S : Muryl
v. Boulton, 3U. C. Q. B. 177 ; Pawson v. Hall, 1 P. R. 294 ; Breft v,
Smith, 1h. 309. But the signature alone has been held insufficient
Dabeock v. Bedford, 8 C. P. 527. “Sworn before, &c.,”
““me,” was held sufficient : Martin v. McCharles, 25 U. C. Q. B. 279;

and see De Forrest v. Bunnell, 15 U. C. Q. B. 370.

omittiny

Fisher v. Green. In drawing affidavits, the following observations of Wilson, J., i

Superlative, and Fisher v. Green 2 C. 1.0
needlessly offen-
sive expres-
sions not to be
used in atfidavits

N. N 16, may be useful to the student:
““I regret to tind, in several instances lately, that superlative words
are used in stating facts in atlidavits. There can be no stronger ex
pression of the very truth than that it is stated on oath. If less
certainty is intended, the statement should be gualified.  The terms
to which T object are, ‘7 most positively swear,” &e. 1 can onl)
show my disapproval of such language, by refusing to allow costs t

be taxed for atlidavits drawn in this style, when costs are in my dis

Aflidavits sworn before the solicitor, or partner, jor mgnaging 4

cretion,  In
sion, that the s
was ““false.”

ittle t‘\px‘l‘h ne
md the other L
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’]-MI HE >
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retion, In one of the aflidavits before ne, I obscrve thie expres-

sion, that the statement made by another person in another atiidavit

was “false.” I suppose the attidavit was drawn by a y ung man of

ittle experience, for the one had detailed a deansaction in one light,

rn abroad,
2 . T. N. 8. md the other had stated the same transaction’in another light, but

flidavit without the term ““false,” as applied by one to the other, could in no w Ly

award, 9 L. D verify the statement of him who used the offensive expression.”

.

. 1035 \ . » . . . X
N ’ 259. Each statement in an affidavit, which is to bhe Veans of knowl

i . . ) : edire to be shown,
used s evidenee on any ]vl'w‘ww}lll:: before the Court,

or before a Judee, or before an otlicer of the Court, 1s

, for mgnaging <P o shew the means of knowledge of the person making

1dse hghali the the statement.  (10th July, 186G1.)
J QLTINS L 4

_ o Scee By, Con. Ord., 5 Feb,, 1861, r. 23, to the same effect
A(]L I',UAZ *

[t is not free from doubt whether this Order continues in force or How far Ord. 259
rula. does not , , S in force

wot.  Rule S.C 284 provides : ¢ Aflidavits shall be contined to such
cause,Nbut not

CP. 406\ facts as the witness is able of his own knowledge to prove

, except on Rule S. €. 234
nterlocutory motions, on which, statements as to his belief, with
5 made in any

n.  Such oaths

1; Mcllroy s

grounds thereof, may be admitted.  The costs of every aflidavit
which shall unnecessarily set forth matters of hearsay, or argnment-

matter, or copies of, or extracts from, docunrents, shall be paid
y the party filing the same.”

fore any ol th Under this Rule 8., the grounds of statements made on ¢ helief”

3 sworn hefor 1
¢ YOEL required to be stated, but not the mcans of knowledge for posi-

tute cannot b '
v dlegations. The Rule therefore does not seem to cover the same

cround as Ord. 259, and 1t 1s [l-w\lHr“ therefore 1t 1s-stll in force.

s signature th No similar rule existed at common law.  But it 1s obvious that the
&e.,” or ¢ provision of Ord. 259 1s a very wholesome clieck on rash statement
nt : Hend g made 1n athidavits, without suthicient means of knowledee, A
B. 9S85 Murply tatement by plaintiffs’ agent that he had the management of all
L2945 Brett v, luntifl’s business in this country was held suflicient to show his

Ad insufhicient means Bf knowing of the plaintiti’s ownership of certain property
&e.,” omittinyg | P sed to: Mekwen v. Boulton, '_’4‘11). Ch., R. 399.

r 1 2. 9%,
. C. Q. B. 27y When the deponent swears, that to disclose his means of knowledge Statements of
means of kKnow-
ledge, when they
f Wilson, J., 1 dispensed with : Merchants’ Ecpress Co. v. Morton, 15 Gr. 274 ; may be omitted

3 Y 4 . from affi lavits
o the student: 2 Chy. Ch,, R. 319.

perlative words

would defeat the ends of justice, the requirements of this Order may

Evidence on information and belief, though generally admissible on s gigavits on
no stronger ex uterlocutory applications, is not admissible on a proceeding which, nformation and
b belicf not admis

oath. 1T less though mterlocutory in form, finally decides the rights of the parties ; ible when

«l. The SUE L the party against whom it is adduced, is not bound to contradict f
I can ouly it; but if in the Coyrt below he deals with the evidence as admissi

» allow costs t le, he may be prwhwlml from objecting to 1t before the Court of

vare 1y dis \ppeal : Gilhert v.dindean, 9 Ch, D. 259.
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Scandalous affi-
davits

Affidavits may be ordered to be taken off the files, if scandalous
and irrelevant @ Sadleir \ Swmith, 7 P. R. 409; 15 C. L. J. 3.
Osmaston v. Association of Land Financiers, W. N. (78) 101 ; Kerniel
v. Kernick, 12 W. R. 335 ; Goddard v. Parr, 3 W. R. 633 ; or th
scandalous matter may be expunged : Warner v. Mosses, W, N\
(81) 69 : and sce ante Ord. 69 and note.

Affidavits on mo-
tions, to be filed
with Clerk of

R. & W,

260. Affidavits, cither in support of, or in opposition
to. any >];((‘i;1] motion or ]wli!iun, are to be filed, witl
the Clerk of Records and Whits.

be taken to warrant the taxation of the costs of obtain-

This Ovder 1s not to

ing office-copies of aftidavits, for use upon the hearing
of any matter, by the party on whose behalf they are
filed. (3rd June, 1853 ; Ord. 40, s. 2; 29th June, 1861

Affidavits, where  This Ofder is moditied by the new practice, and it applies now

to be filed under

present practice (»lll)‘ to motions or petitions, 1in actions 1n the (‘ll.‘uu'\‘l’)‘ Division,

to the Court, or to a Judge in Chambers,

On motions before the Master in Chambers, the afiidavits in su)
port of, or opposition to, the motion, are l‘ullll[ul to be tiled with the
Clerk in Chambers,

In actions in the Chancery Division the papers filed in Chambers,
are transmitted to the Clerk of Records and Writs, on the conclu
sion of the motion : in actions in the other Divisions the papers ar
retained by the Clerk in Chambers.

On motions before a Judge of the County Court, or Local Master,
the aftidavits in support of, or opposition to, such motions, will have
to be tiled 1n the former case with the Local Registrar, or Deputy
Clerk of the Crown, as the case may be, and in the latter case with
the Master himself.

Affidavits must be stamped with a proper filing stamp before the)
Rule S. C. 470.

Must be stamped.
can be used.

Affidavitsin

261. All the affidavits upon which a notice of motio
chief, and in an- 0 . , v » .
swer, when to be OT petition is founded, must be filed before the servic
filed. : . , . . S
of the notice of motion or petition; and affidavits in

answer must be filed not later than the day before that

appointed for the hearing of the motion, or petition
(3rd June, 1853 ; Ord. 40, s. 2; 29th June, 1561.)

Affidavits in No regulation is made with regard to the filing of affidavits n

reply. reply ; but when used'they must be duly stamped, and delivered to
the proper officer in Court, or in Chambers. Rule S. C. 470 ; se¢

Holmested's Manual, Pr. 204.

The atlidavits
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(3. 300, and
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{ the tiling of ¢
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the files for want «
. But it must

sued, but where

19
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es, if scandalous The atlidavits and papers intended to be used in support of a mo- Affidavits in sup

o )4 =) . ' wort to be
15 C. LJ. a2, gon, must be mentioned in the notice of 1hotion @ Farish v, Marty Er "l : I"J'l".“.
78) 101 ; Ke Gr. 300, and when the motion 1s intended to b }|Iliwr][‘|{ I..\, of motion
R. 633 ; or th
‘”“\H'\" W. N { the “I.I,‘_W[ such athidavits, should be stated in the notice, w['i]“.\
anot be used 1 Fraser v. Fraser, 13<ir. 183 2 MeMartin v. Dart

[, 2 Chy. Ch. R. 3225 documents referred to i the athidavits tiled

didavits filed previous to the date of the ngtice of motion, the date

“1n opposition support of a motion, may be read without special reference to them

be filed. with the notice : Johnson v. Ashbridye, 2 Chy. Ch. R, 251, 1f a party

’ ) Y Opposite party
rder is not to ives notice of reading an affidavit in support! of a motion, but de- may read affida
ines to do so, the opposite party may, nevertheless, read it : Clayl Y™ and cross-

J - oxamine,

Lair, 2 K. &J.28; "’/”"j/ v. Houldit /'. 14 Nim. 75, and may cross- though paity
' tiling offer to
withdraw them

sts of ul»l{k.lll'

1 the ll"IUllx,’ xamine the deponent though the party filing it offers to withdraw
half they are [ it: Pike v. Robinson, W. N. (73) 178,

1 une, 1861 Aflidavits of service must be tiled at latest before the rising of the

d it applies now Court on the ..l:l)' on which the application by lnllla":. Wiltown v

Muart, 8 Sum, 34 ; but see contra, Sear v. Webb, Law Times for July

ancery Division, o - : o
5, 1883, p. 238, where it was held that they were filed in time, if

) lul at any time before the order was drawn up.

afiidavits in sup-

be tiled with tl Orders 262-263 related to service of notices of Il)lwllull. and are
mlwwwiwi }I} Rules S. (. 3“,_, 110, 411.

led in Chambers,

5, on the concl XX.—MOTIONS AND PETITIONS

ns the papers a 264 l‘:\t‘t'lﬂ in cases where it i1s otherwise oy 1ded] Petitior two
5 clear dayvs notjes
Lere must be at least two clear davs b tween the ser- of hearing re
or Local Master, . L ~ . . quisite,
iobions. will has vice of a petition, and the ‘[.‘l.\':l]v}nn]]][ml for In--.nm;’ the
strar, or Deputy me: and in theé w‘tllll]llll:lliull ot such two elear tl:|\\"
latter case with N IIHiil‘\'\ and days on which the offices arve c¢losed, are

. t to be reckoned. (.‘;l\l June, 1853 : Ord. 39, s 2))
tamyp before th )
see English Con. Ord. 34 r. 2, to the same effect,

Nee e S. (', 407, as to notices of motion.

ice of motl As to where petition should be sérved, instead of a notice of mo

re the Servic tim, see Holmested's Manual Pr., 202.

| athidavits n \ petition presented by a person, not a party to the action shoulld
ut his residence and oceupation : Funter v. Mowutjoy, 2 Chy.

(h R, 90 : Glazbrook v. Gillatt, 9 Beav. 492

Ly before that
1. Or I)l‘lilil'lt

e, 1861.) 'lx_rr}“h;].‘“ need not be tiled before the day of hearing, and

L Petition must be

tition tiled before it had been served was ordered to be taken off fi'ed before order

v » 4 | . 15 Issned on 1t

7 of affidavits in g tie tiles for want of prosecution ; Re Western Iusurance Co., G P. R.
.

and delivered

to 3.

But it must be tiled before any order made thereon can be
le S. C. 470 ; see sued, but where the original is lost, or the petitioner vefuses to de-
19
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appear,nec

liver it to the respondent to tile, a copy may be filed instead : Smir
v. Harwood, 1 Sm. & G. 137; Sanderson v Walker, 1 M. & Cr. 350
e Hobler, 9 Jur. 4195 Aidrews v. Walton, 1 M. & Cr. 360

the examin
person or |
nivy order

Tender of &5 Formal parties, may with the petition be tendered $5 for costs, empower ai
ecosts to formal

respondenta and if they appear unnecessarily they will get no move costs 2l tion m evid

S. ) 434, where several respondents appear by the same soliettor, th may dircct
tender of one sum of 85 1ssutlicient ; foe Mitehell, 45 1. T, N. S. (0 It has L

! 266 13 supel
,md;.'l\ fist s 269. It shall not be necessary to procure a Judee 4Fh CONCET
pensed witlr o . ) J ) ‘
fiat to a petition appointing a time and place for th 260 ; and s
hearing thereof, but in licu of such fiat there is to 1y '_'“\];" expre
Petition to be L. . m Encland
indorsedd with — Indorsed on the petition a notice addressed to the pa English Oid

notice of hearing : . : 1 - N
ties eomcerned, statine the time and place at which th does not su)

petition is to be heard, and informing them that if the which Ord.
If the ruli

do not appear on the petition at such time and plac
witnesses 1

the Court may make such orvder, on the petitioner’s ow

) . ) b o . other procec
shewing, as shall appear just. (6th Feb. 1865 ; Ord. 50 Mcing Beak o
canany long

When petition to The day to be named for the hearing of a petition to the Eourt or

be mide return

tble a Judee, must be one on which the Court, or Judve. sits for sucl an order bhei

business. 11 the Chancery Division, petitions to the Court, a A subpwen
taken by a single Judge in Court on Tuesdays, and petitions t time at whi
Judge in"Chambers, on Mondays.  In the other Divisions, petiti witness, was
to the Court, or a Judge in Chambers, are taken on Tuesday, an (., 3 Chy. (

Friday, in each week, vacation ¢ x..!»in'l_ D position

Service of peti- When the petition is required to he served on a party toanact Wi :"'l“"’-:”l‘
Uss, How miads who has not appeared, leave to serve the petition 1s necessary 1f the R. 362
time for appearance has not expired @ Rule S, C. 411; and s The party
Holmested's Manl, Pr. 201-2. But notif the time for appearance ba not necessari
expired : Rule S. €', 410.  1f the time for appearance has expir Co., 31 Beav
and no appearance has<been entered for a defendant, he may | which case h
served by posting up the petition, in the office whence the wr I Chy. Ch. R

issued : Rwle S. (1315 J. A, s. 91 ; and where the writ issued 1 A witness,
the Q. B. or C. P. Divisions, in Toronto, in the office of the Regs quired to att,
trar of the Division in which the action is brought. witness fees,

) to be sworn,
Witness may e 266, A party iu any cause or matter. may, by a writ Marshall, W,

rubpwnaed to 3 y - - ) v
give evidence ut \I]]DI)(I‘HI[ ol /r .\///II'I(III/I//[[‘ or 1/11('( S f{'('ll(/ll 1't l,‘.lll Robins v. Car
upon gny motion . " s . e y .
“"“”l‘rl'“'k'wl- the attendance of a witness before the Court, or befu Where the
g . . : . c of amot ¢
a Master, or an Examiner, for the purpose of using b |t

) ) o be obtained a
evidence upon any motion, petition, or other procecd

ill:_; before the Court.  (3rd June, 1853 ; Ord. 40, 8.1
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Cr. 360
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nore costs ¥R
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*The Court, or a Judge, may, in any cause or matter, where it shall B de S.C. 28

appearsnecessary for the purposes of justice, make any (sie) order for

the examination upon oath before any officer of the Court, or any other

person or persons, and at any place, of any witness or person, and
may order any deposition so taken to be filed in the Court, and may
empower any party to any such cause or matter to give such deposi
tion in evidence therein, on such terms, if any, as the Court or Jutl;;«
Rule S, C. 285.

may direct

It has been ruled by the learned Master in Chambers, that Ord. o4 066 ‘m,, ,,

266 is superseded by Rule S. €. 285, so faras motions in Chambers b superseds
- Rule S ¢, 255,

are concerned : Mowaghan v. Dobbhin, 18 . 1. J. 180, 2 . L. I Sea 4/”,;.

m v b e e L —
260 5 and see Taylor & Ewart, 311, A contrary opinion was previ- 4 //‘/t ’/
ously expressed by the writer ; sce Holmested's Manl. Pr. 205 : and /

in England it has been held by the Court of Appeal that the analagous

English Ord. xxxvii, r. 4, from which our Zule S. (', 285 is taken,
does not supersede the provisions of 15 & 16 Vict., ¢. S s, 41, from
which Ord. Tuapson, 48 L, T. N. S. 403.

If the ruling in Monayhan v. Dobhin bhe correct, no examination ot

266 1s taken : Raymond v
witnesses i .\ll'llNll'[ uf, oran opposition to, any motion, Il tition, or
other proceeding, can now
being first obtained.

can any longer be examined upon a reference before a Master, withont

be had without an order for that purpose

And it would scenidoubtfal whether witnesses

an order being first obtained.

A subpeena for the examination of a witness, dated prior to the Subpaena, dat
time at which the party issuing the sune was entitled to examine the of.
witness, was held to be ireegalar = MeMoarray v, Grand Trunk Ry.

4~..'H‘l|»\'.1']1 R. 130.
Depositions taken under Ord. 255, when no motion was pending,

were irregular, and could not be read : Stoer! v, Coles r. Ch.

A

he party required to be examined was entitled to reasonable, but Notice of exam-
not necessarily to 48 hours’ notice : North Wheal Ermouth foution
Co., 31 Beav. 628; 8 Jur. N. S. 1168 ;
which case he was held entitled to 48 hours’ notice :
1 Chy. Ch. R. 293.

.”1/1[//]/
unless he had no solicitor, in

Watson v. Ham,

A witness, whether a party, or stranger, to the cause, who was re- witness fees to
quired to attend for examination, was entitled to be paid ordinary be paid

witness fees, and might refuse to attend, or if attending might refuse
Lloyd, 23 Beav. 129 ;

Durrant, 24 Beav. »l'.’.», and see

to be sworn, until paid : Brocas v.
Marshall, W. N, (66) SO ; Daeey v.
Robins v. Carson, 2 Chy. Ch. 'R. 343.

Wiltshire v.

Where the witness, or party, required to be examined in support Examination of

P . arty
of a motion is out of the jurisdiction, an order for a commission may PArYY out of
Jurisdiction

be obtained as soon as Hn: notice of motion 1s served : Farrell v.

it
J /‘*




Default of wit
ness, how pun
ished.

Notice of exami
nation,

How far Ord, 267
i foree

Ord. 268 super
seded by Rule
S.C. 283.

Persons making
affiduvits, are
liable to cross
examination,

it v Raer PR
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Cruikshank, I Chy. Ch. R. 12 ; or if a resident in Quebee a subpona
may be ordered to issue under (. N, e, 79, s. 4 Modatt v. Pren
tiee, 6 P R, 33 2 MeKerchio v, Montgomery, 1 Chy. ( h. R. 225. t Cou

Default of Witness. - The certificate of default should show necessury to
that the witness had been duly subpaenaed, @ statement in the ce When the
titicate, that evidence of the service had been produced, is insuflicient
Waddlox, Metlindy, 2Chy, Ch, 1R 4425 and see Sutherland v. Rogers, Printing (o
Ih., 191 NI

A witness failin ttend was liable to he committed for default ' ?
A witness who attended, hut refused to answer proper questions, o 4 2
micht, on motion, he ordered to attend azun and submit to answer
the questions at his own expens ron default be committed. t ey B0 8

A motion to commit must now be mude before a Jud Keefe v, -
Ward, 18 C. 1. J. 166 ; 2 . L. T. 260.

we :
g
The 1y
: . vit bein
than half an hour, unless notitied that his examination is to be pro ‘ v 311

, 31-L
ceeded with 3 Perks v, Stottart, 1 N. 1L H03.

A wituess attending for examination, is not bound to wait mor

OS]

. ’r‘v/

267 l“i’l".\?I'i“_"Il( hours notice of the examination 1s

to be :i\r“ to the ul»]m\i[.- }\;1]‘1‘\'y ul'.[b:ll'[iw\: il]l‘l the

cross-cxamination, in such case, is to follow tmme- el
ation 1s to

diately upon the examination, and is not to be deferred ooy
J ' affidavit w
to any future time.  (3d June, 1853 ; Ord. 40, s. 8.) o

Whether or not this Order is in force, depends apparently on
whether or not /. 266 18 1n foree, as to which point, see note to
that Order.

The hotice referred to in this Order is to be served on the opposite

party. The witness to be examined 18 not nec ssarily entitled to
forty cight hours’ notice, but only to reasonable notice according to
circumstances : North  Wheal doemouth Mining Co., 31 Beav. 625
where the witness is also a party to the action, the forty-eight hours’
notice should be served on his solicitor, if he have one, and if not,
then upon the pavty himself @ Watson v. Ham, 1 Chy. Ch. R. 293.
Where the evidence was tiken abroad before a Special Examiner, this
Order was not strictly applied @ De Britov. Hillel, 15 L. R. 15q. 213

Order 268 is supcrseded by fule S. €. 283, which is to the same
effect.

¢ Jpon any motion, petition, or summons, evidence may be given
by aflidavit; but any person having made an athidavit to be used, or
which shall be used on any motion, petition or other prooeeding before

_the Court, shall e bound to attend for the purpose of being cross:

Su\:mnn« d, on being served with a writ of subpena ad te stificanduwn, L step
: 99 y
v BL: Lurkin v,

man respecting
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ec a subpona

fatt v. Pren
but the Court nevertheless may act on the evi len hef

time, and may moake such mterim order, or otherwise

should show necessary to mecet the justice of the cas Rule N ()
: « the: voi When the proceeding tor which the athilavit has
shsntficient heen dispose £, the right of cross-examination is

wl v. Roger, g ©o. B, o, 11 W, K

cadtidlavits in replyy are liabl CrosS CXAIING AR
| for default y ) ‘ sl ' tonon afid
te 1. 95 : 9 ( fi. 3 313 1 rej

\ party cannot withdraw an attudavit which he has given notice of Atlidavit

roquestions,
n not

0 & s\wel
1t to an he withdrawn to

cading, so as to avonrl a cross-examination of «the deponent © € e h
ibted. o ! void ero \aan

Lo, 2 K, & o 255 Pile v, Dickinson, 21 W. R, 8522 W, N, ination

oy 3 ’ - : o
ov * ) 178 s Ll Quart i Cooy 47 1 1 NDS, 644: 21 Ch. D Witness not o1
642, The pyrty cross examined cannot insist on the pissage in hi '7'[:"“ hy ”l
. aiiiida t rea
to wait more athdavit being read, o1 shown, to him, before he answers : Guynne v.!

1 1s to be pro Wiy, 31 LT O, S, 231, ’
expense of producing witness for” cross-examination
tlardiner, 49 L. T NOS, 945 W, N (33) 152 19

nination s 28 Rule N. (' 304

es, and the 269. Forty-cizht hours’ notice of the eross-examin-

IOW ‘lllllln'-

be deferred affidavit was tiled, or to the party intending to use the
kO, s. 8.) /90 Toan 1RTR

ation 1s to he civen to the party on whose hehalf suehyhe given o

Naminat

pparently on
t, see note to

n the oppo
ly entitled to

according to
31 Beav. 625;
y-eight hours’

and if not,
Ch. R. 293.
yxaminer, this
L. R. g 218

’

i1s to the same

may be given
to be used, or
oeeding before
i being cross
testificanduwm, trest p in the action: Muanniny v. il %2 L Bas e NG 0N
. BLe Lorkin v, Armstrouy, | ('hy. Ch 5 ar aaking any

mand respecting the alleged irregular proceedings which would put
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Oruikshank, | Chy. Ch. R. 12 ; or if a resident in Quebec a subpana
\ may be ordered to issue under C, 8. C. c. 79, s. 4: Mofatt v. Pren-
\ tice, 6 P. R. 33 ; McKerchie v. Montgomery, 1 Chy. Ch. R. 225,

Default of wit- Default of Witness.—The certificate of default should show
m'how PU% " that the witness had been duly subpenaed, a statement in the cer-

tificate, that evidence of the service had been produced, is insufficient :
Waddle v. McGinty, 2Chy, Ch. R. 442 ; and see Sutherland v. Rogers,
1b., 191,
A witness failing to attend was liable to be committed for default.
o A witness who attended, but refused to answer proper questions,
might, on motion, be ordered to attend again and submit to answer
the questions at his own expense, or in default be committed.
A motion to commit must now be made before a Judge : Keefe v.
Ward, 18 C, L. J. 166 ; 2 O. L. T. 260,
A witness attending for examination,is not bound to wait more
than half an hour, unless notified that his examination is to be pro-
ceeded with ; Perks v. Stottart, 1 N. R. 563.

Notiee of exami-  287. Forty-eight hours notice of the examination is

. - to be given to the opposite party, or parties, and the
.. . . . . .
H cross-examination, in such case, is to follow imme-
ne . . h . .
L diately upon the examination, and is not to be deferred
to any future time. (3d June. 1853: Ord. 40. s. 8)
1
* 268, Auy person having made an affidavit. to

wsed,or which shall be used on any motion,petitl
ther proeeediug before the Court,shall b“_b"m'd
ttend for the purpose of being eross=oxamined,o
ng served with a writ of subpoena ad t,egt,xf‘;can
,ut the Court. nevertheless ,may act on the evide:
‘ore it at the time amd make such interim order,
)therwise,as Appears necossary fo meot the just
the case, (3ra June,1853; Ord, v8.7.)

P e L i ved

wit ¥ llﬁ"’" 101 ™\ 1 examined, on being served with a writ of subpena ad testificandum,

CHAN
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but the Court newertheless may act on the evidence before it at the
time, and may make such interim order, or otherwise, as appears
necessary to meet the justice of the case.” Rule §. €. 283.

When the proceeding for which“the affidavit has been filed has No cross-examin-

i N i » -exami i i a s (X i+ ation after pro-

been disposed of, “the right uf' cross-examination is gone : Catholic anting Ghooend
Printing Co. v. Wiman, 11 W, R, 399 ; Felan v. McQill, 3 Chy. of.
Ch. R. 56 ; Clendinning v. Varcoe, 7 P. R. 61.

Deponents making affidavits in veply, are liable to cross-examina f:""""“\““'i““,

' . : @ . v tionon afMduvits
tion : -Re Foster, 6 P. R. 95: 9C. L. J 313. in reply.

A party cannot withdraw an affidavit which he has given notice of Athdavit can not

. . . . i i .

reading, 8o as to avoid a cross-examination of the deponent : Clarke ;l“".,,::[t.':.:::f_ffm::
v. Law, 2 K. & J. 28 ; Pike v. Dickinson, 21 W. R. 862: W. N. ination.
(73) 178 ; Re Quartz Mining Co., 47 L. T. N. 8. 641; 21 Ch. D.- Witness not en-
42. The party cross-examined cannot insist on the pissage in hiw:“g‘"‘ 10 hear

g - ) . S davit read
affidavit being read, or shown, to him, before he answers : Gwynne v.!
Watney, 31 L. T. O. S. 231.

As to expense of producing witness for cross-examination : sec
Knight v. Gapdiyer, 49 L. T. N 94; W.N. (83 152; 19C. A. J.

N

273, Rule 8. (", 304.

Partv..at o’ 100 F e 2 O S : Forty-eight
269. Forty-eight hours’ notice of the cross examin<onrewht

h',l)« gi\"\-n of cross-
;-‘ummntiun

affidavit was filed, or to the party intending to use the!
same (3rd June, 1853 ; Ord. 40, s. 9.)

This Order would seem to be still in force and applicable to ex-
aminations had under Rule S. (. 283. See note to Ord. 267.

ation is to be given to the party on whose behalf sue

Orders 270-272 regulated the practice on motionsfor decree, and Urd- 270-272.
are superseded by Rules S.C, 211, 315, 318-324.

Orders 273-276 regulated the practice on motions to dismiss for Ord. 273-276
want of prosecution, and are superseded by Rules 8. C. 203, 255 ;
but see Bucke v. Murray, 19 C. L, J. 233. Sart

277. A notice of motion to set aside any proceeding Irresularities.
for irregularity, must specify clearly the irregularity

g ) pecily - u \

complained of. (9th May, 1862.

The practice laid down by this Order is the same as formerly "'“.‘vll"'“'ink to
prevailed at law under the Rule of Practice of 1856, No. 107. :,f‘;"::,_‘r!::“"m ¥

A party moving against an irregularity must himself be regular, I‘_‘:;;‘l“‘r"““l'l;‘ be
and is not entitled to any indulgence : Scott v. Burnham, 3 Chy.€h. move p'romp!lf',
R399 ; Waterous v. Farran, 6 P. R.31; Poole v. Poole, 2 Chy. fran o, o' ™8
Ch. R. 879 ; Donelly v. Jones, 4 Chy. Ch. R. 48; he must move making demand
promptly : Miller v. Miller, 9 U. C. L. J. 132 ; and before taking a
fresh stép in the action: Manning v. Birely, 2 C. L. J. N. 8.
8Bl: Larkin v. Armstrong, 1 Chy. Ch. R. 31; or making any de-

mand respecting the alleged irregular proceedings whigch would put
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the opposite party to expense : Hamilton, 2 Chy. (j)l-
R, 282 ; Bennett v. O’ Meara, 2 Chy. Ch. R. 167 ; or he may be held
to have waived the irregularity .

Carpenter v,

4 Progeedings that are merely irregular are valid until set aside, hut
a nullity has no effect whatever ; Fuller v. McLean, 8 P. R. 549,

Receiver- XXI.—RECEIVERS.

: The appointment of Receivers, which was formerly exclusively
Receivers, how K25 e . . z \
appointed. within the jurisdiction of the Court of Chancery, may now be made

by any Division of the High Court, in any case in which it shall ap
pear to the Court to be just, or convenient :.J/J. A. s. 18, ss. 8.

A Receiver is an indifferen person betweei the parties, appointed
by the Court to collect and receive the rents, and profits, of land, or
the produce of personal estate, or to take the care and.custody of any
other property which it does not seem proper to the Court that
either of the litigants should do, either by reason of the controversy
existing between them, or by reason of personal disability on the
part of the party legally entitled, «.¢., infancy, or lunacy.

Duty of Receiver,

Claim for, should / Where the appointment of a receéiver is a substantial part of the

:: ?;ﬁdorm o relief sought by a plaintifff he should indorse a claim to that effect
': on his writ : Colebourne v. Colebourne, 1 Ch, D. 690,
Al y ; s A
Appolptment The appointment of a Receiver operates as an injunction, and
- sae .
" 91'0":0?"‘"- neither of+ the litigants can receive the money, or property, com-
Junction.

mitted to a Receiver, without a contempt of Court, and it is not
necessary in the order appointing a Receiver to grant an injunction in

Kerr on Receivers, 8.

terms :

It has been said that an ifterim Receiver is superseded by the

A to whether
interim Reeelvcr

sepemeind judgment'subsequently given in the action, unless he be expressly con-
judgment qua»n tmuml by it ; Kerr on Receivers, 2nd ed. 186, Reerves v. Neville, 10
. R. 335 : Taylor’s Ord. 274; Montfort, 1 Ves. Sr. 485;
I)ut the anthorities cited do not appear to bear out the proposition;
see Seton, 412,
of the order appointing the Receiver; if appointed ‘‘ until the trial,”
then it would seem clear, that unless continued by the judgment
pronounced at the trial, he would be superseded by it; but if ap
pointed generally without any limitation as to time, or * until the
Court make order to the contrary,” then it would seem that he
would not necessarily be superseded by the judgment subsequently
pronounced, even though not expressly continued by it.

Receiver ; when Appointed :

INFANTS. — A ;smver will be appointed of an infant’s estate in a

here e father is of bad character or insolveut,

er of lodg : Kiffin v. Kiffin, cited 1 P, W. 704; £
15 Ve 44‘) n.; Cormicks, 2 Ir. Eq. 264; or

Gibson v,

The question would appear to depend on the terms

Receiver, when
appointed.

Infants’ estate.

proper case, as
and there is dn
parte Mountfort,

l.l’

\there is no testamenta
v. Wicks, 3 Atk. 273 ;

is misconducting hims,
Dillon v. Lord Mounte

LoxaTies.—A Recei
where no person will
infirm, or the manage
ceivers, 78.

Execurors, AND Tr
point a receiver to act
not do so on slight groi
be appointed ; Vernon
Draper, 2 Gr. 316 ; or
ment, or where there i
dleton v. Dodswell, 13
v, Colebourne, Ib, 690
Mer. 436 ; or that bein
Harrold v. Wallis, 9 G
thorpe v. Gawthorpe, V
ground for the appointx
character it may be : £
afemale, she has marri
cesluis que trust being i
(, 306. A receiver ma
tration, to prevent wasi
tion of assets pending
Atkinson v. Henshaw, 2
tiodrich, 4 Jur. 98; W
King v. King, 6 Ves,
324 , but to warrant the
to be litigation pending,
v. Jones, 3 Mer. 174 ; .
v. Littlewood, 2 My. & |
or that there is some d
tomv. Ward, 34 Beav.

MorraaGEE.—Forme
istance of a mortgagee
1J. & W, 648; excep
Receivers, 29-30, 34.
at the instance of a su
remained due on the p
act on the prior mortga,
or his refusal to accep
. & W, 649 ; Hiles v.
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\there is no testamentary guardian, or one who declines to act : Hicks Receiver
v. Wicks, 3 Atk. 273 ; Bridges v. Hales, Mos. 111 ; or the guardian

is misconducting himself : Beaufort v. Berty, 1 P. W. 704, and see

Dillon v. Lovd Mountcashel, 4 Bro. P. C. 306.

hy. (,'h.'
' be held

gide, but

549 Luxaries.—A Receiver will be appointed over a lunatic's estate, Lanatics® estates

where no person will act as committee, or where the committee is
infirm, or the management of the estate onerous: Kerr on Re-
clusively ceivers, 78.

be made

Execurors, AND TRUSTEES.—The Court will in a proper case ap- o4 against exeo-
point a receiver to act in place of an executor, or trustee, but it will ‘t..;o;"' and trus-
8,

shall ap
8.

i not do so on slight grounds. Where fraud is charged a receiver will
ppointed

be appointed ; Vernon y. Kinzie, 2 O. 8. 40, and see Meacham v.
Draper, 2 Gr. 316 ; or in case of misconduct or improper manage-
ment, or where there is danger of loss of the trust property: Mid-
urt that S8 jion v, Dodswell, 13 Ves, 206 ; H. v. H., 1 Ch. D. 276 ; Colebourne
oveny v, Colebourne, Ib, 690 ; or is wasting the assets : Keene v. Riley, 3
Mer. 436 ; or that being a sole executor, or trustee, he is insolvent :
Harrold v. Wallis, 9 Gr. 443 ; Re Johnson, 1 L. R. Chy. 325 ; Gaw-
t of the thorpe v. Gawthorpe, W. N. (78) 91 ; although mere poverty is no
at effect ground for the appointment : Anon, 12 Ves. 4 ; but if coupled with bad
character it may be : Bverett v. Prythergh, 12 Sim. 308 ; or if being

land, or
ly of any

r on the

ion, and afemale, she has marriedl a man in necessitous circumstances, the
ty, com- restuis que trust being infants : Dillon v. Lord Mountcashel, 4 Bro. P,
b is not (, 306. A receiver may alsc be granted before probate, or adminis-
nction in tration, to prevent waste or spoilation, and to provide for the collec-

tion of assets pending litigation as to the right to administration :
| by the Atkinson v, Henshaw, 2 V. & B. 85; Ball v. Oliver, 1b. 96 . Jones v.

ssly con- tiodrich, 4 Jur. 98 ; Wood v. Hitchings, 2 Beav. 289 ; 4 Jur. 858 ;
oville, 10 King v. King, 6 Ves, 172 ; but see Knight v. Duplessis, 1 Ves. Sr.
Sr. 485 34 , but to warrant the appointment there must in general be shown
positio ; to be litigation pending, or threatened, in the Surrogate Court : Jones
he terms v. Jones, 3 Mer. 174 ; Jones v. Frost, 3 Madd. 1; Jac. 466 ; Marr
he trial,” v. Littlewood, 2 My. & Cr. 458 ; Parkin v. Seddons, 16 L. R. Eq. 36 ;
udgment or that there is some difficulty in obtaining administration : Overing-
& if ap tonv. Ward, 34 Beav. 175.

til the Morraacer.—Formerly a receiver would not be granted at the gyosiver. when
that he instance of a mortgagee entitled to the legal estate : Berney v. Sewell, granted on ap-
equently 1J. & W, 648; except under special circumstances : See Kerr on ;:?::t,";:}zr
Receivers, 20-30, 34. Nor against a prior mortgagee in possession :"“J;f' logal
a the instance of a subsequent incumbrancer, so long as anything
ate in a remained due on the prior mortgage. And the Court would only
wsolvent, at on the prior mortgagee’s own admission that he had been paid off,
704 3 B or his refusal to accept what was due to him : Berney v. Sewell, 1
264; or J +)- & W. 649 ; ‘Hiles v. Moore, 15 Beav. 180. But where the prior
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mortgagee in possession had himself acquired the equity of redemp.
tion, and it appeared he had received rents and profits more than
sufficient to pay off his mortgage, a receiver might be granted:
Steinhoffv. Brown, 11 Gr. 114. And now a receiver may be appointed
at the instance of mortgagee of sthe legal estate, if it shall seem to
the Court to be just or convenient so to do : Pease v. Fletcher, 1 Ch,
D. 278 ; but see North London Railway Co. v. Greal Northern Rail.
way Co.. 48 L. T. N. 8. 695.

An equitable mortgagee may, after default, have a receiver as"
against a mortgagor in possession ‘‘without prejudice” to the
rights of any prior mortgagee : Aikins v. Blain, 13 Gr. 646;
Kerr on Receivers, 35. The Court would not try on an interlocutory
motion, the question whether a prior mortgagee in possession had
been paid off, when he himself distinctly swore that there was some-
thing due ; but his affidavit as to the amount due was required to
be specific. If vague, or his accounts were so negligently kept that
he could not speak positively, a receiver might be appointed : Rowe
v. Wood, 2 J. & W, 558 ; Hiles v. Moore, 15 Beav. 180 Codrington
v. Parker, 16 Ves, 469,

CREDITORS.—An injunction to restrain a debtor from alienating
his property pendente lite, cannot in general be obtained by a simple
contract creditor suing to recover his debt, where the debtor is
in esse ; nor under such circumstances could a receiver be granted :
National Provincial Bank of England v. Thomas, 24 W. R. 1013;
Owen v. Homan, 4 H. L. O. 1036 ; Robinson v. Pickering, 50 L. J.
C. A. 527; Hepburn v. Patton, 26 Gr. 587 ; not even though the
debtor be a public company : MeCall v. Canada Farmers' Mutual
Insurance Co., 18 C. L. J. 117 ; Milts v. Northern Railway of Buenox
Ayres Co., 5 L. R. Chy. 621; not even though the creditor be an
unpaid vendor, and the company admit their liability : Latimer v.
Aylesbury and Bedford Railway Co., 9 Ch. D. 385.

But when the debtor is dead, a receiver may be obtained by a
simple contract creditor against the personal representative. or de-
visee, wasting the assets of the deceased : see Keene v. Riley, 3
Mer. 436 ; and of the realty when it appears the personal estate is
insufficient : Jones v. Pugh, 8 Ves. 71 ; Chalk v. Raine, 13 Jur. 981:
Kerr on Receivers, 40.

And a creditor who has obtained judgment may apply for a re-
ceiver by way of equitable execution, as against property of the
debtor, which could not be reached by a writ of execution : Anglo-
Italian Bank v. Davies, 9 Chy. D. 275 ; Smith v. Hurst, 1 Coll. 705;
10 Ha, 48. Wells v. Kilpin, 18 L. R. Eq. 298 : Tillett v. Pearson,
43 L. J. Chy. 93. Formerly, in such cases it was necessary, before
applying for a receiver, to sue out a writ of execution ; but it would
seem now that if the property cannot be réached by the writ,

such a preliminary is
259.
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Farmers' Mutual Inse
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such a preliminary is not necessary : Ex parte Evans, 13 Chy. D. Receiver.
259,

Although an intérim receiver cannot, in general, be granted in Against Rail-
favour of 7:\ creditor against a debtor company : MeCall v, Canada ™™ Company.
Farmers' Mutual Insurance Co. 18 C. L. J. 117, it is sometimes
the only relief that can be awarded, after judgment has been
obtained. Thus, neither an execution creditor, nor a mortgagee,
of a railway company, can enforce payment of his demand, by sale,
or foreclosure, of the railway ; he can only do so, by procuring a
receiver and manager of the undertaking to be appointed : Galt v.
Erie & Niagara Railway Co. 14 Gr, 499 ; Peto v. Welland Railway
(o., 9 Gr. 455, affirmed on rehearing, 16th Feb. 1864 ; Brantford
v. Geand River Navigation Co., 8 Gr. 246 ; and see Breexe v. Mid-
tind Railway Co., 26 Gr. 225; (where the plaintiff claimed a me-

chanic's lien). Kerr on Receivers, 46-7, 50

Where a receiver is appointed at the instance of a judgment Receiver ap-

g Ead R S A : g . pointed without
creditor, it is without prejudice to the claims of prior mortgagees, prejudiceto prior
if any : Legy vMathiescn, 2 Giff. 71 ; Wildy v. Mid-Hants Rail mortgagee.
way Co., 16 /(\'. R.\ 409 ; Potts v. Warwick & B. €. Co.,, Kay
145, / \

ParTNERS.-~The Codrt in granting a receiver of partnership pro- Receiver, when

. > 2 ’ 2 " appointed in
[(urt'\'. tlm‘uhy\tuk the affairs of the partnership out of the hands pyrtnership
of all the partner§, and entrusts them to a receiver or manager of ®a%*
its own appointment ; and while an injunction only restrains one or
more of the partners from doing 'what may be complained of, the
appointment of a receiver excludes all alike from taking part in the
management. of the concern: Hall v. Hall, 3 Mc. & G. 86. It,
therefore, does not follow that the Court will grant a receiver pen-
dente lite, in every case where it would grant an injunction.

When a dissolution is neither sought, nor is absolutely necessary, Not appointed

areceiver pendente lite will not in general be grauted of a “‘going c()l\-,l;;;]:;”:;,::i.[rgr
cern” : Goodman v. Whitcomb, 1 J. & W. 589 ; Roberts v. Eberhardt,
Kay 148 ; Hall v. Hall supra; unless there is danger of the busi-
ness being destroyed, or the assets misapplied in the meantime ; or
unless one partner is misconducting himself ; e.g., by colluding with
debtors of the firm : Estwick v. Conningsby, 1 Vern. 118 ; or carry-
ing on a separate trade with the partunership property : Harding v.
Glover, 18 Ves. 281 ; or is wrongfully excluding the plaintiff from
the management : Wilson v. Greenwood, | Sw. 481 ; Goodman v.
Whitcomb, 1 J, & W, 592 ; Rowe v. Wood, 2J. & W. 558: Const v.
Harris, 'T. & R. 525 ; Prentiss v. Brennan, 1 Gr. 371 ; Bilton v.
Blakely, 6 Gr. 575 ; Steele v, Grossmith, 19 Gr. 141.

Where a partnership is”alleged on one side and denied on the Exceptions to
other, usually a receiver is appointed until that question has been ™!
20
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determined : Peacock v. Peacock, 16 Ves. 49; Chapman v. Beach,
1J. & W, 504 n ; Fairburn v. Pearson, 2 Mec. & G. 144,

CoMMON, —A  receiver
partition action penlente lite, although there has been ne exclusion
by any of the co-owners Porter v. Lopes, 7 Ch, D. 358.

a case of destructive waste, or gross exclusion, was necessary to be

Receiver, when TENANTS IN
appointed as
against co-tenant

. in ecommon.

has been appointed in ,

Formerly

made to warrant the appointment of a receiver in slu-l; case: Kerr
TN on Receivers, 79 ; it see Gaskin v. Balls, 13 Ch. "D. 313, per
Thesiger, L. J.: and North London R. W, Co. v. Great Northern R,
W. Co., 11 Q. B. D.30; 48 L. T. N. 8. 695, where it was ‘held the
jurisdiction to grant injunctions, has not been extended by T
Judicature Aet.

Or between ven
dor and pur
chaser,

VENDOR AND PUrcHASER.—In actions for specific performance, a

receiver pendente lite may, in a proper case, be appointed ; Keanedy
v, Lee, 3 Mer. 448 ;: Hall v, Jenkinson, 2 V., & B. 125: MecLeod v.
Phelps, 2 Jur. 962; and see Taylor v. Eckersley, 2 Ch. . 302; 5 Ch.
1). 740, a case of chattels ; or in actions to set aside conveyances as
obtained by fraud : Stilhwell v. Wilkins, Jac. 282 ; Huguenin v. Bas-
ey, 13 Ves. 107 : 2 White & Tud. Lg. Cases, 547.

Receiver, when |yt TrrLe.—Formerly the Court would not, except under special

all appointed : . :
against holder of circumstances, or in cases covered by R. 8. 0. ¢. 40, s. 39, appoint a
e legal title.

receiver against a person in possession of lands ‘claiming under a legal
title ; but since The Judicature Act, it has been held that the juris-

diction is extended, and that a receiver may be appointed even as

against a person claiming a legal title, wherever the Court may think
it ** just or @nvenient:” Real and Personal Advance Co. v. MeCarthy,
27 W. R. 705 ;: but see North London R. W, Northern
R. W.Co.,11Q. B. D. 30; 48 L. T. N. 8. 695.

(0. v. Great

Application for,
to be made in
Court.

The application for the ap-

Application for Appointment.

pointment of a receiver, must in the first instance be ma‘e in Court,

but after a receiver has been appointed, applications to till vacancies,

subsequently oceurring in the office may be made in Chambers : (frok
v. Bing, 9 Ha. App. L., but the order for a receiver has been granted
p. 81.

in Chambers, by consent : see ante,

Under Rule S. C. 399, a defendant may, before judgment, apply

for an interim injunction, and receiver. He may do so, notwithstand
ing the plaintiff has already served notice of motion for the like
purpose. Insuch case, one order will be made on the two motions, but
the conduct of it will, in general, be given to the plaintiff : Sargant v.
Read, 1 Ch. D. 600. N

Master’s warrant The 'tV ‘osecutinge 2 ‘der for )l(‘i\'el'
i RS e 278. The party prosecuting the order for a Ree

of receiver, to i3 to obtain an appointment or a warrant from the

C
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. Beach ¥ ) name proposed
Beach, Judge or Mas.tel, und. to .scrve the same on all the ey sy O
necessary parties, naming in the copy thereof served,sureties.
d " the proposed receiver and his .sureties. (3rd June,
xclusion S 1853 : Ord. 38, s. 1.)

"ormerly

ry to be If the receiver is named by the Court, ‘“on his giving security,”
e: Kem no other person can be named in the warrant, and if the person
313, per named in the order fail to give the security, a further order would be
thern R. necessary to enable the Master to appoint some one else.

1eld the A receiver when appointed is an officer of the Court, and stands in Receiver, an
by Th the position of trustee, to all who are interested in the estate or fund, OMeer of the
In making the appointment the Master should endeavour to select a

person acceptable to all parties, as well as otherwise fit and compe-

tent for the duties he will be called on to perform : Simpson v.

Prescott & Ottawa R. W, Co., 1 Chy. Ch. R. 99, and see Brant v.

Willoughby, 17 Gr. 627.

nance, a

Kennedy

'Leod v

2;5Ch.

ances as A receiver should in general be wholly disinterested, unless the Should be disin-
: s . . s terested, unless

v. Bas- parties otherwise consent, or the Court is of opinion that the ap- gourt appoint

pointment of one of the parties interested would be beneficial to the ‘:":0' the pas-

estate : Sargant v. Read, 1 Ch. D. 600. When a party to the action

is appointed it is only on his undertaking to act without salary : 7b.;

Wilson v. Greenwood, 18w. 471, 483 ; Blakeney v, Dufaur, 15 Beav.

0, 4 ; Kerr on Receivers, 95. Where a receiver is appointed of

trust property, the cestui que trust is entitled to have the superintend-

ence of the trustee, asa check upon the receiver ; the trustee should Who should be

not therefore be himself appointed, except under special circum- :}:::'::meo'

stances : Kerr 95, 86 ; and where a receiver is appointed of the pro-

perty of any person not sui juris, the guardian or committee of such

person, should not be appointed for the same reason, nor yet any

the ap- person connected with him, nor the solicitor in the action : Re

\ Court, Lloyd, 12 Ch. D. 447 ; nor a Master of the Court : Kz parte Fletcher,

cancies, 6 Ves. 427.

§ 1 (Frote A party to the action cannot propose himself as receiver unless Parties eannot

granted leave to do so be embodied in the order : Davis v. Duke of Marl-Jeves et

selves without
borough, 2 Sw. 118, leave of Court.

r special
ppoint a
r a legal
1e juris-
even as
\y think
o ',l/'lll_ﬁl.

Torthern

l,:;:l.:l‘ 279. At the time appointed, the party prosecuting On returnof
he like the order is to bring into the Judge's Chambers or the be brought in.
ons, bat Master's office, the recognizance or bond proposed as

security; the bond or recognizance is to be of the Master

(3rd June, 1853 ; Ord. 38, s. 1.)

rgant v.

celver

The recognizance, or bond, here referred to, is intended to be
n the brought in as a draft, and should not be executed until it has been
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CHANCERY ORDERS 280—282.

approved by the Master, see Ord. 281, otherwise its re-execution
may be necessary.

The bond, or recognizance, must now be made to the *‘ Accountant
of the Supreme Court, his executors, administrators, or assigns.”
Rule 8. C. §19.

The bond of a guarantee company may be accepted as security : 42
Viet. c. 30, and see Carpenter v. Solicitor to the Treasury, 46 L. T,

N.S. 821; R. 8. 0. ¢ 15, s 24,

280. Any other party desirous of proposing another
person as Receiver, is to serve notice of his intention
80 to do upon the other parties, naming in such notice
the person proposed by him as Receiver, and his sure-
ties, and is then in like manner to bring into the
Judge’s Chambers or Master's office the recognizance
or bond proposed by him as security. (3rd June, 1853 ;
Ord. 38, s. 1.)

281. At the time named in the appointment or war-
rant the Judge or Master is, in the presence of the
parties, or those who attend, so consider of the appoint-
ment of the Receiver, and to determine respecting the
same ; and to settle and approve of the proposed secu-
rity. (3rd June, 1853; Ord. 39, s. 1.)

In order to enable th Master to settle the security to be given,
affidavits must be filed proving the amount of property likely to
come to the receiver's hands.. The amoiint of the sesurity required,
will vary according to the circumstances ; usually security will be
required to be given by the receiver and at least two sureties in
double the amount of the probable annual rents of realty, and
double the probable amount of personal estate, likely to come t
his hands. P

When a receiver has passed-his final accounts, and paid his balances
as directed by the Cougt, an application may be made to discharge
the bond ; all parties finterested are entitled to notice of the applica-
tion : Brown v. Perry, 1 Chy. Ch. R. 253.

282 The Master is to make no report appi'oving of

appointing & Re- o appointing the Receiver; but, the Judge or Master

celver.

is to appoint such Receiver by signing a written ap-
pointment to the following effect, viz: “ IN CHANCERY,

CH

[style of cause]—
Receiver in this ¢
which appointme
rant or attendanc
Ora. 38,8.1.)

(Committees of lunat
infants, are to be appoi

283. When sig
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Ch. D. 740.
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—_— [style of cause]—I hereby appoint [Receiver's name]Recetver.

Receiver in this cause, [signature of Judge or Master); ::::::3;:“" ap-

untant . b : ' et

signs,” which appointment is to be signed without any war-
ant or attendance for that purpose. (3rd June, 1853 ;

by : 42 Ora. 38,8.1.)

L1 Committees of lunatics, and guardians of the person and estate of

infants, are to be appointed in the same manner as receivers. Ord. 537.

;Oth('l' The 1 > he s 1 " s t. s Rla » Master’s appoint
. 283. When signed, the appointment is to be filed by Master appoint.
ntion the party who has procured the person named by him o be fled.

10tice as Receiver to be appointed, and is then to have the

sure- sume effect as the filing of the Master’s report appoint-

0 the ing a Receiver under the former practice ; but the same Security, it any
. A 2 2 : required, must

izance is not to be filed until after the execution and filing of befirst perfected

1833 ; the securities settled and approved by the Judge or
Master. (3rd June, 1853 ; Ord. 38, s. 1.)

F War- A receiver appointed ‘‘ upon his giving security, ‘* is not effectually Receiver’s ap-
£ th constituted receiver until he has given the security : Edwards v, Pointment, when
) e

effectual,
Edwards, 1 Ch. D. 454 ; 2 Ch. D. 291; but if no security be re-
p()int' quired, he is legally clothed with the character of receiver from
g the the date of his appointment : 'aylor v. Eckersley, 2 Ch. D. 302; 5
Ch. D. 740. .
Interference by third parties with the property in question, be-
fore the appointment is completed, is not a contempt of Court : /4.;

secu-

givcu, and see Fox v. AVi/;ixﬂiny R. W. Co., 29 Gr. 11.
k;:ie:) After the .'1p1miutnu-nt’of the receiver is complete, any inter- Interference with
L ' ference with the property committed to his charge and in his pos- Receiver, a con-

will be
sties in
y, and

2 : . . . . g tempt of Court
session, either by parties to the action, or third parties having

notice of his appointment, is a ¢ontempt of Coturt, unless the leave
of the Court have been first obtained : Angel v. Smith, 9 Ves. 335 ;
Russell v. East Anglian R. W, (o., 3 Mc. & G. 104 ; Ames v. Birk-
enhead Docks, 20 Beav. 35R ; even though such interference be by
perséns claiming by title paramount to that of the parties to the
; action in which the receiver is -appointed : [b.; Hvelyn v. Lewis,
applica- 3 Ha. 475 ; Hawkins v. Gathercole, 1 Drew 17 ; Randfield v. Rand

Jeld, 1 Dr, & Sm. 314 ; and the Court will not permit any one, with
: out its sanction, to intecept, or prevent payment, or delivery to the
ng of receiver, of any money or property which he has been appointed to
Master receive : Ames v. Birkenhead Docks, 20 Beav. 353 ; but where goods
m ap- m’t?:e Rosession of a receiver were sold for taxes, and neither the
(CERY, biliff, nor purchaser, had noti¢e of the receiver’s rights the Court

ome

alances
scharge

refused to hold the sale void : (ibson v. Lovell, 18 Gr. 197.
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CHANCERY ORDERS 284—286.

The power to grant st
tion of the Court of Ch:
Act, is vested in all the

This Order, it woul
wplying to the money
pending in any of the |
now vested in the Acco

The object of the Or
granting of stop order;
is always required to
Order as a condition o
Seton, 300.

The effect of a stop o
money, or the transfer
on the books of the Acc
being first given to the
is decided thereby as t«
9 Beav. 177. A stop
Accountant, but the pay
on lodging accaveat wi

When it is necessary for the receiver to bring, or defend, an action,
or take other legal proceedings, to recover, or maintain, his right t,
property committed to him, he should first obtain the sanction
the Court : Thomas v. Torrance, 1 Chy. Ch. R. 9. After attor
ment, to the receiver, he may distrain in his own name, before attor
ment leave must be obtained to distrain in the name of the persn
having the legal estate : Kerr 142, 143. The application for leave
to sue, defend, or distrain, may be made in Chambers : Thomas v
Torrance, 1 Chy. Ch. R. 9 ; notice to the tenants is not necessary
Paxton v. Dryden, 6 P. R. 127.

Proceedings instituted against a receiver for acts done by him i
the execution of his office, will be restrained : Simpson v. Hutchisn
7 Gr. 308. See post p. 215 as to proceedings by persons claiming
adversely to a receiver.

ACCOUNTS OF RECEIVER. —See post, Ord. 588.

Ord. 284 related to injunctions to stay proceedings at law, and is
effete.

Ord. 285 provided, that on motion to dissolve an injunction, affida-
vits might be used to support, or contradict, the answer, and is effete.

XXIIL—STOP ORDERS.
286. Where any st k, debentures, funds, securities,

Stop orders may be
spplication of a judgme
Wilson v. MecCarthy, 7
A stop ordered may be
Court, though it has ne
L J. Ch. 689, but not
paid in : Wellesley v. M
be served with notice
assignee, even though
%7 : Parsons v. G'roo
supported by evidence
Beav. 419 ; Quarman v

Sometimes the sto]
payment to the *party «
on notice to all parties
Fife, 7 P. R. 430, inc
stop orders against the

Where the party ob
order for payment to
for payment out notw
discharge the stop orde
notice to the person w!

Priorities.-—As bet
chargee baving at the

cause, or to the account of any class of persons, or ar
invested in the name of the Registrar, or other officer
of thé Court, and an order is made to prevent the
transfer or payment of such stock, debentures, funds
securities, or moneys, or any part thereof, without
notice to the nssigneeyf any person entitled in expec
tancy or otherwise to any share or portion of such
stock, debentures, funds, securities, or moneys, the per-
son by whom any such order shall be obtained, or the
shate of such stock, debentures, funds, securities, or
moneys affected by such order, shall be liable at the
discretion of the Court or a Judge, as the case may be,
to pay any costs, charges, and expenses, which by rex
son of any such order having been obtained, shall be
occasioned to any party.to the cause or matter, or any
person interested in any such stock, debentures, funds
securities, or moneys. (Eng. Con. Ord. 26, ». 1.)
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The power to grant stop orders was formerly part of the jurisdic- Jurisdiction to

an action, tion of the Court of Chancery, and which now, under 7he Judicature RS-
s right t.Jl Ae, is vested in all the Divisions of the High Court equally.
wction o

This Order, it would seem, should, therefore, now be read as

wpplying to the moneys and investments in Court, in any action

pending in any of the Divisions of the High Court, and which are \/
(=

pr attorn
re attorn
he person
for leave
Thomas v

now vested in the Accountant of the Supreme Court Rule H. C. J. x.

The object of the Order is to prevent injustice being done by the
granting of stop orders ex parte. The applicant for a stop order
is always required to submit to be bound by the terms of this
Order as a condition of getting the stop order. See form of order
Seton, 300.

\ecessar)

by him in
Hutchism

e The effect of a stop order is simply to prevent the payment out of Object of stop
i claiming rder.

money, or the transfer of securities in Court, to the person appearing :
on the books of the Accountant to be entitled thereto, without notice
being first given to the psrson who obtains the stop order. Nothing
w, and is is decided thereby as to the rights of the parties : Lucas v. Peacock,

9 Beav. 177. A stop order has no effect until delivered to the
on, affida- Accountant, but the payment out may be stayed for twenty-four hours,
d is effete on lodging accaveat with that officer.

Stop orders may be granted against a fund in Court, on the When granted

application of a judgment creditor of the party entitled to the fund :

curities, Wilson v. McCarthy, 7 P. R. 132 ; Courtoy v. Vincent, 15 Beav. 486.

. of any A stop ordered may be obtained on a fund ordered to be paid into

¥ Court, though it has not been actually paid in : Shaw v. Hudson, 48

L. J. Ch. 689, but not when it is neither in Court, nor ordered to be

i officer paid in : Wellesley v. Mornington, 11 W. R. 17. An assignor should

ent the be served with notice of the application for a stop order by the

. funds asignee, even though a party to the cause, notwithstanding Ord.

2 : 2%7: Parsons v. Groome, 4 Beav. 521. The application must be

without supported by evidence of the applicants’ title : Wood v. Vincent, 4
1 expec Beav. 419 ; Quarman v. Williams, 5 Beav. 133.

of such Sometimes the stop order is followed by an application for Applle-élon to
pay ou

8, Or are

the per- payment to the ‘party obtaining it, such a motion is of course made
I on notice to all parties interested in the fund: Re Gulchrist, Bohn v.

|, or the Fife, 7 P. R. 430, including any other persons who have obtained

ities, or stop orders against the fund : see Hulkes v. Day, 10 Sim. 41.

e ab the Where the party obtaining the stop order does not move for an

may be. order for payment to him of the fund, the opposite party may move

g for payment out notwithstanding the stop order, or may move to

discharge the stop order ; such motions must, of course, be made on

shall be notice to the person who has obtained the stop order.

, or any

s, funds,
L)

by rex

Priorities.-—As between specific chargees on a fund, a subsequent pg.. o, stop
chargee having at the time of his advance notice of the prior charge, :"':" on"“priori-
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cannot obtain priority over it-by first obtaining a stop order against
the fund : Livesey v. Harding, 23 Beav. 141 ; Brearcliff v. Dorrington,
4 D. G. & 8. 122 ; Swayne v. Swayne, 11 Beav. 463, but if he had no
notice of the prior charge when making his own advances, he may
gain priority over it by first obtaining a stop order, even thouglh he
do so after notice of the prior charge : Ib., Greening v. Beckford, 5
Sim. 195, but as between parties having no specifig charge against
the fund ; e. g., judgment creditors, he who first ol)aius a stop order
will gain priority : Thomas v. Cross, 2 Dr. & 8. 423.

The priority acquired by a stop order extends only to the charge
in respect of which it was obtained : Macleod v. Buchanan, 33 Beav.
234;4D. J. & S. 265.

The stop order cannot defeat the rights of third parties to the
fund : thus, the lien of a solicitor on the fund, cannot be defeated by
obtaining a stop order against his client, even under an assignment :
Haymes v. Cooper, 33 Beav, 431.

Costs of obtaining a stop order are not given as of course : Grimshy
v. Webster, 8 W. R. 725 ; Hoole v. Roberts, 12 Jur. 108 ; Waddilore
v. Taylor, 6 Har. 307.

8top order can-
not defeat lien
of solicitor.

Costs of.

Notice of Stop 287. A person applying for such order, shall not be
Order need not Le

served on parties required to serve notice thereof upon the parties to the

not sought to be . =

affected thereby. cause, or upon the persons interested in such parts of
the stock, debentures, funds, securities, or moneys, as
are not sought to Qe affected by the order. (£ng. Con.
Ord. 26, r. 2.)

Service on 86 This Order does not dispense with service on the assignor,

lix";:l'm"tgi" although a party to the cause : Parsons v. Groome, 4 Beav. 521, nor

pensed W on other parties who have obtained stop orders against the fund:

Hulkes v. Day, 10 Sim, 41. The applicant may be ordered to pay

the costs of parties unnecessarily notified : Glazbrook v.-@illatt, 6

Beav. 611.

XXIV.—PROCESS.

Ord. 288, provided for issuing attachments on precipz in certain

Ord, 288,
cases ; and is superseded by Rule 8. C. 365, which provides that no
attachment is to issue without an Order : 7"homas v. Palin, 47 L. T.
N. 8. 207 ; 21 Ch. D. 360.
Uponattachment 289, In case the party shall be taken or detained in
of contemnor. v . o
Sequestration  custody under the writ of attachment, without obey-
may issue on h 1
precipe. ing the order, then upon the sheriff’s return that the

C

party has been sc
cating the order :

commission of se
effects of the di
Ord. 46, s. 2.)

Sequestration,—O:
last prerogative proces
the purpose of enforcin
Court of Chancery to i
Common Law Courts,

could not enforce its de

And it was even ruled

ation of such process
Court to issue such wris
“bloody and desperate
Gilbert's Chy. Pr. 77.

A sequestration is in
process of contempt in r
however, observations o
and may be issued to en
judgment. It affects t
of the realty, of the per
Jackson, 1 Chy, Ch. R
land itself : Hyde v. Gy
19 Gr. 191 Mowat,
3Geo. IL. ¢. 7, 8. 4, in (
(uestration from the ti
that the Court might
the full Court were of

uder a sequestration :
Fnglish authorities, it -
ad not merely from its
but see Angel v. Smith,

R. 107.

At one time it was
be reached by sequestr
they can : Zirving v. Boyd,
I Chy. Ch. R. 140,

Formerly the writ co
order.  Ord. 289 makes
B in actual custody for
o order, sought to be ¢
obtained on preecipe, upor
21
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against

‘ party has been so taken or detained, the party prose-
rington, v v

had no cauting the order shall be entitled, upon pracipe, to a
he may commission of sequestration against the estate and

ugh he effects of the disobedient party. (3rd June, 1853 ;

kford, 5 :
: : 9

against Ord. 46, s. 2.)

p order Sequestration,—Originally the writ of sequestration was the gequestration.

last prerogative process, issued out of the Court of Chancery, for pature of writ,
1 charge the purpose of enforcing obedience to its decrees. The right of the
3 Beav. Court of Chancery to issue such writs, was at first contested by the
Common Law Courts, on the ground that the Court of Chancery
to the could not enforce its decrees by process in rem, but only in personam.
ated by And it was even ruled at law, that to kill a sequestrator in the exe-
nment ; ation of such process was no murder. But the authority of the
Court to issue such writs was ultimately established, in spite of the
Frimsby “bloody and desperate resolutions” of the common lawyers. See
addilore Gilbert's Chy. Pr. 77.
A sequestration is in *‘ the nature of a grand distress.” It is &« 5 grang gis.
process of contempt in rem : Tatham v. Parker, 1 Sm. & G. 506 ; (see, tress.”
not be however, observations of Spragye, C., Meyers v. Meyers, 21 Gr. 216,)
to the and may be issued to enforce either an interlocutory order, or a final
judgment. It affects the personal estate, and the rents and profits

s of : ‘
irt of the realty, of the person whose estate is sequestered : Jackson v. Binds person-

AL Jackson, 1 Chy, Ch. R. 115; but it does not appear to bind the :::g‘p:::t:‘z}"
1. Con. land itself : Hyde v. Greenhill, 1 Dick. 107 ; in Meyers v. Meyers, realty.

19 Gr. 191 Mowat, V. C., expressed the opinion that under
iGeo. II. c. 7, 8. 4, in Ontario, lands were bound by the writ of se-
ssignor, (uestration from the time of its delivery to the sequestrator ; and
21, nor that the Court might order a sale of sequestered lands; bu
s fund: the full Court were of opinion that lands could not be sold ¥
; ¢ 3 rom date of
to pay uder a sequestration: 8. C. 21 Gr., at p. 218 Agcording to sequeetration.
illatt, 6 Fnglish authorities, it is said. that the writ binds from its date
ad not merely from its execution : Burdett v. Rockley, 1 Vern. 58.,
but see Angel v. Smith, 9 Ves. 336 ; Harris v. Meyers, 3 Chy, (.'h.’
R. 107.
At one time it was doubted whether choses in . action could
be reached by sequestration ; the later authoritics establish that
they can : Jrving v. Boyd, 15 Gr. 157 ; and see MeDowell v. McDowell,
| Chy. Ch. R. 140.

certain
that no
LT

Formecly the writ could in né case issue except under special W:it may issve

ned in order. Ord. 289 makes an exception to this rule, where the party :;:(hr:‘:: l‘l't'l‘l""]"or
2 A z g P mtemn

obey- % actual custody for contempt, without obeying the judgment, in custody.

at the or order, sought to be enforced. In such cases the writ may be

obtaived on preecipe, upon filing the sheriff's return.
21
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The Judicature Act appears to have made no change in this prac.
Practice eontin- tice ; and it would seem that this Order continues in force ; and
ued underJ. 4. that it now applies to all the Divisions ; the process of sequestration
being a matter not only of practice, but of jurisdiction, which is now
vested in the Queen’s Bench, and Common Pleas, Divisions, in com- }
mon with the Chancery Division': Rules 8. C. 344, 3605 J. 4.8.9;

and see Holmested’s Manl. Pr. 149.

Sequestration.

L',f“:};::‘g'd"'fg';’t‘? Property Liable to Sequestration—All goods, and chattels, in
tels the possession of the contemnor, are liable to be seized ; and als)

any property belonging to him, which can be reached by the seques-
And if the keys are denied him, the

trator withont suit, or action.
sequestrator may open roo.ns, and boxes, that are locked, and sche.

dule the contents ; but may not remove property off the premises
Pelham v. Newcastle, 3

without the special order of the Court:
Documents in  Sw, 290 n. By the Imperial Statute 11 Geo. IV. and 1 Wm. IV,

custody of con- = 5
temnor. c. 36, s. 15, r. 16, sequestrators have the same power over doen-

ments in the custody of a person committed for not delivering them,

or depositing them in Court, as they have over the contemnors
This provision is incorporated into the law of this

own property.
Province by R. S. O. c. 40, ss. 34, 36.

;]‘:,‘:_“}:ri'l'm“l:;i‘;’."' CHOSES IN AcTION. —As regards choses in action, an order of the
Court is necessary, to enable the sequestators to sue for their recovery
Irving v. Boyd, 15 Gr. 157 ; or they may be reached by motion it
the action in which the sequestration issued : see Ward v. Booth, 14
L. R. Eq. 195 ; Ez parte Nelson, Re Hoare, 14 Ch. D. 41.

But the chose in action is not bound by the writ of sequestration,
until either the sequestrator, or the party prosecuting it, take steps
to obtain payment : McDowell v. McDowell, 1 Chy. Ch. R. 140; 10
U. C. L. J.;: London and Canadian Loan and Agency Co. v. Merritt, 32
C. P. 875.
Lll‘l’l;'e:‘““'"ﬂ'?d If the debtor admits the liability, and submits to the order of the
: Court, an order may be made, without further suit, authorizing the
debtor to pay, and deliver, the fund, or property, to the sequestrator;
or authorizing the latter to seize the property.: Wilson v. Metealfe, |

Beav. 263 ; Re Slade, Slade v. Hulme, 45 L. T. N. 8. 276; 18 Ch
But such order

D. 653 : Crispin v. Cumdno, 1 L. R. P. & M. 622,

cannot be made without the debtor’s assent : /b.
A claim to indemnity, which a surety has against his principal

before payment by the surety, is not a chose in action, which can be

reached by sequestration : [rving v. Boyd, 15 Gr. 157.

Pensions and PENSIONS, AND SALARIES.—Pensions granted entirely for past ser
—— vices, may be sequestered : Willcock v. Terrell, 3 Ex. D. 323; Derl
v. Dent, 1 L. K. P. & M. 366; McCarthyv. Goold, 1 Ba. & B. 3
but pensions and salaries for services, still'being rendered, or whick

C

may be required in fut
1 Cox 315 ; McCarthy
R. 459 ; Spooner v, Pa
ham, 3 Giff, 171,

ReNTS, AND PRroOF¥ITS
natural produce, or ren
land, whether freehol
which only confers a ri
title to the land, or ter
22: or confer any priori
20Gr. 185; 21 Gr. 214
sttorn to the sequestra
to him: Danl. Pr. 916 ;
an order compelling t]
The sequestrator may,
for any period, during
exceed the amount for
Chy. Ch. R. 89.

If a tenant attorns {
rent to another party,
to the sequestrator ;: H,
trator can make leases
rents, will not exceed t}
Harris v, Meyers, 3 Ch
by his lease, affect the
prior to the claim of thy
Meyers, 19 Gr. 541

Disposition of Proj
tration confers merely a
Where the scquestrut:iuu
the proceeds of the goc
satisfaction of the demar
trator should not, howe
the proceeds into Court :
Danl. Pr. 917,

SALE oF ProPERTY, —
fequestered, may, on the
¢ 9., where goods are of
2 3 or it is necessary foi
wnit issued : /b ; Mitchel
sionary interest in a fur
Cowper v, Taylor, 16 S
must be made on notice
vice of notice may be dis
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lis prac- may be required in futuro, cannot be sequestered : Fenton v. Lowther, Sequestration
1 Cox 3156 ; McCarthy v. Goold, supra; Collyer v. Fallon, 1 T. &

R. 459 ; Spooner v. Payne, 1 D. M. & G. 383, and see Lloyd v. Cheet-

L3 how ham, 3 Giff. 171.
in com-

4 &% ReNTS, AND PRoFITS, OF REAL EsraTE, including crops, or other rents and pro-
natural produce, or rents paid in kind, are liable to sequestration, but ?u'_"u:; ";‘)’t‘]lt‘)'l“"d

land, whether freehold, or leasehold, cannot be sold under the writ, not saleable un-

which only confers a right to the posséision, but does not transfer any .

title to the land, or term, to the sequestrator : Shaw v. Wright, 3 Ves,

22: or confer any priority over prior specific charges : Meyers v. Myers Pontists o Ae

him, the 20Gr. 185; 21 Gr. 214. Tenants in possession should be notified to notified. Order

nd sche: attorn to the sequestrator, and pay their arrears, and growing rents, agniney

to him: Danl. Pr. 916 ; and upon refusal, the sequestrator may obtain

an order compelling them to attorn : Rowley v. Ridley, 3 Sw. 306.

The sequestrator may, ‘with the sanction of the (C'ourt, lease lands

for any period, during which the rents in the aggregate, would not

exceed the amount for which the writ issued : Harris v. Meyers, 3

temnor’s Chy. Ch. R. 89.

w of this

e and
stration

ittels, in
and also
seques-

premises
weastle, 3
Vm. IV,
er docu-

ag them,

If a tenant attorns to the sequestrator, and afterwards pays his paying rent to
- 3 ‘ ) av 1 " aernin third party after

rent to another party, he may be compelled to pay it over again nltnrn'l;len{m
ar of the to the sequestrator : Harris v. Meyers, 2 Chy. Ch. R. 121. A seques- sequestrator.

recovery trator can make leases, for any period during which the aggregate rcase by seques

potion it rents, will not exceed the amount for which the sequestration issued : trator.
Sooth, 14 Harris v. Meyers, 3 Chy. Ch. R. 89. But the sequestrator cannot,
by his lease, affect the right of a person holding an encumbrance
satration, prior to the claim of the party issuing the sequestration : Meyers v,
ake stepe Meyers, 19 Gr. 541
140; 10

P Disposition of Property Sequestered.—Prima facie a seques- pisposition of
erritl, o=

tration confers merely a right of detainer of the property sequestered. *l’:;_’::;’"’ -
Where the sequestration however is issued for non-payment of money,
the proceeds of the goods seized will be ordered to be applied in
rizing the satisfaction of the demand : Davis v. Davis, 2 Atk. 24.
|estrator; trator should not, however, make the application, but should pay

fetealfe, | the proceeds into Court upon leave obtained on motion in Chambers :
is 18 Ch Danl. Pr. 917.
ach order

ler of the

The seques-

SALE or ProPERTY.—Where necessary a sale of personal property gale, when or-
sequestered, may, on the application of the sequestrator, be ordered, dered-
principﬂ- ¢ g., where goods are of a perishable nature : Shaw v. Wright, 3 Ves.
ich can be 22; or it is necessary for the satifaction of the claim for which the

writ issued : /b ; Mitchell v. Draper, 9 Ves. 208 ; a defendants rever-

¢ past ser El"'nznry interest in a fund in Court, has heen ordered to be sold :

393 : Ded Cowper v, Taylor, 16 Sim. 314. The application for leave to sell

& B3 nfuut be made on notice : Mitchell v. Draper, 9 Ves. 208 ; but ser-
or whiill Vice of notice may be dispensed with : Re Rush, 19 W, R. 417.
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/

Bequestration. Notice must be given to the debtor, of an application for an

g“;::)‘:fz: ::’lg"’ order to sell property seized under a sequestration: Forbes v. Con

must be given to nolly, 1 Chy. Ch. R. 6. According to the dictum of Mowat, V,

—— C., in Meyers v, Meyers, 19 Gr. 185, sequestered land may now
be ordered to be sold, as well as goods and chattels ; but the
full Court in Meyers v. Meyers, 21° Gr. at p. 218, expressed the
contrary opinion, and stated that “all that the Court does ig
to direct the application of the rents and profits, and this, not by
way of execution, but upon the ground that the party is in con-
tempt for disobedience of some order of the Court.” See also .Vel-
son v. Nelson, 6 P, R. 194.

164

Parties having Adverse Claims.—Where property affected by a sequestration,

claims adverse to ” o o p "

sequestration,— Or any interest therein, is claimed by some third person, hé" may

proceedings by. apply to the Court for relief, by a summary application in the ogiite:
See Ord. 398-401, post.

He should not commence an action against the sequestrator, or
disturb his possession without the leave of the Court. If he do so,
he may be restrained by injunction.

Obstruction of OBSTRUCTION OF SEQUESTRATOR, is a contempt of Court : Angel v,
:ﬁ(“ll&iz;:}m' Smith, 9 Ves. 335; Pelham v. Newcastle, 3 Sw. 289 n, and see
Francklyn v. Colhoun, 3 Sw. 276. But persons having claims on the
property sequestered, adverse to the sequestrator, are not driven to
bring actions, but may apply to the Court for relief upon a motion in
a summary way, under Ord. 398-401, and see Meyers v. Meyers, 19
Gr. 541.

Death ofeon- Death of Contemnor.—Where a sequestration has issued to
:::.Te":&r":”::'eul"” compel payment of money, in case the contemnor die, an order may
be continued

be obtained to continue proceedings against his heir, or devisee, as
against his re-

the case may be, where the lands descended, or detised, would he

presentatives.
assets for the payment of the debt: Hyde v. Greenhill, 1 Dick, 107;
but where the writ issues for personal contempt, on the part of the
d contemnor, on the death of the contemnor, no order to continue pro.

ceedings can be obtained : Turley v. Meyers, 3 Chy. Ch. R. 102;
Gilbert’s Chy. Pr. 86-87 ; except perhaps for the costs : see R. §. 0.
c. 40, 8. 102

fequestration

290. If an attachment cannot be executed against

may issue for 2 & f
default in pay- the party refusing or neglecting to obey the order, by
ment of money, . . R b | BN 1
on application in reason of his being out of the jurisdiction of the Court
Chambers. B3 : 2 %) #
or of his having absconded, or that with due diligence

he cannot be found, and the Court is satisfied by affi-

davit that such is the case, the party prosecutin<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>