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PREFACE.

The changes in civil procedure effected by The Judicature Act have 

had the effect of practically abrogating many of the General Orders and 

Rules of the former Courts of Law and Equity ; at the same time, a 

great many of those Rules and Orders are still in operation under the 

new system of practice inaugurated by that Act •

It thik becoinçs-jjf importance to the practitioner, to ascertain which 

of the Rules and Orders of the former Courts are still in force ; and the 

object of t\is work, i6 to assist him in arriving at a conclusion on that 

important question.

The first volume contains the Chancery Orders, which apj>ear to be 

still oj>erative, and in the notes to these Orders will be found references 

to a great number of Canadian and English cases bearing on their con

struction, and illustrating the practice under them, together with 

appropriate references to the changes made in the practice, since the 

original promulgation of the Orders.

The second volume will contain the Rules of the Courts of Queen’s 

Bench, Common Pleas, and Court of Appeal, together with the 

additional Rules of the Supreme Court of Ontario, passed since The 

Judicature Act took effect

Mr. Walter Berwick, a gentleman in extensive practice, has obligingly 

read the proof sheets of this volume as it passed through the press, 

and has made some valuable suggestions, which 1 have gladly availed 

myself of, and through his vigilance I have also been enabled to correct 

some few errors which might otherwise have passed unobserved.



iv Preface.

The generous approval which my professional brethren have bestowed

on my former literary efforts, leads me to hope that this work, on
♦

which much labour has been expended during the past two years, 

may be found to lie of such practical value, as to merit, and receive 

their approbation.

V G. 8. H.
Osqoodk Hall,

* I •

4th January, 18H4.
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ADDENDA ET CORRIGENDA.

Page 7, line 15 from top, after 44 L. T. add “N. S.”
7, “ 6 from bottom, after 48 L. T. add “ N. S.”

26, “ 19 from top, after 46 L T. add “N. S.”
27, “ 18 from bottom, “ 48 L T. add “N. S.”
28, “ 5 “ “ 45 L. T. add “N. S.”
28, “ 23 “ “ 1883, p. 145, add "The Hope, 49 L. T. N. 8.

158.” .
40, “ 1, for Eq. 30 read “ Eq. 20.”
44,') “ 9 from bottom, for Re Bosworth, Howard v. Caston, 46 L. T. 136,

read “ Re Bosworth, Howard v. Boston, 45 L. T. N. S. 136.” 
60, “ 2 from bottom, for Leggos’a read “ Leggo’s.”
65, “ 3 “ top, Davis v. Wickson, 18 C. L J. 166, add “ but see Fiiken

v. Chamberlain, 9 P. R. 283.”
66, * 15 from top, for 42 Viet, read “41 Viet.”
70, “ 10 from bottom, for 1 Chy. Ch. C. 282, read “ 1 Chy. Ch. R. 282.”'
85, ” 3 from top, for Rule C. C. read “ Rule 8. C."
89, “ 14 from bottom, for 3rd Junn read “ 3rd June.”
97, strike out 2nd side note from bottom, and add after McLennan v.

Heward, 9 Gr. 178 “ and see Re Jones, Jones v. Searle, 49 L„ 
T.N. S. 91.”

102, The case of Sutton v. Sutton, cited on this page is now reported 22 Ch.
D. 511, and Feamside v. Flint, also cited on this page is now 
reported 22 Ch. D. 579. ^

104, line 7 from top, after Jones add “ v.”
109, “ 1, after Skat v. Chapman, 21 Gr. 549, add “Munsie v Lindsay, 19

C. L. J. 186 ; Plumb v. Steinhoff, 2 0. R 614.”
109, “ 13 from top, for Mill v. Mill read “Mill v. Hilt."
110, “ 16 11 for Kirby v. Kirby read “Kerby v. Kerby."
112, “ 3 “ after supra add “ but see Union Bank v. Ingram, 16

Ch. D. 53.”
113, “ 13 from bottom, for Thomson read “ Thompson.”
114, “ 8 from top, after 479 add “ Re Bait, Wright V. White, 0 P. R. 447.”'
118, “ 5 “ after 3 App. R. 309, add “ Re Ross, 29 Gr. 385. Re

Murray, 29 Gr. 443.”
at the end of 5th paragraph from top, after lb. add “ and see 

Darling v. Darling, 19 C. L J. 329.”
119, “ 5 from top, after R. S. O. c. 107, s. 34, add “see now 46 Viet c. 9,

s. 1 (O.)”
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XXXIV Addenda et Corrigenda.

Page 120. In 4th paragraph, after Re Metcalfe, W. N. (79) 166, add “ Cotton v. 
VantiUart, 9U.C.L J. N. S. 312.”

“ 124, bottom line, for “for bceoming ” read “ becoming.”
“ 125, 2nd side note, for “ Party seeking to discharge ” read “ Party seeking 

to surcharge.”
“ 137, line 18 from bottom, for 2 C. L. T. 83, read “2 C. L. T. 88.”
“ 138, line 19 from top, after 3 Chy. Ch. R. 412, a3d “ but see McArthur v. 

Prettie, 29 Gr. 500.”
“ 145. The case of Sear v. Webb, cited on this page, is now reported as, Seear 

v. Webb, 49 L. T. N. S. 94, 481, add after this case “but see 
Re Rosier, June» v. Bartholomew, 49 L. T. N. S. 442.”

“ 151, line 10 from bottom, after 34 Beav. 175, add “ and see R. S. O. c. 46, s. 
61.”

“ 152, “ 18 from bottom, for Mills v. Northern Railway of Buenos Ayres, 
read “Mills" v. Northern Railway, dec.

“ 156, Ord. 281, 3rd line, for “so consider” read “to consider.”
“ 157, line 15 from top, after words “ constituted receiver ” add “ as against 

third parties. ”
“ 158, “ 15 from top, after See post Ord. 588, add “ a Receiver and his sure

ties are liable for all moneys which he may have received, 
whether before, or after, perfecting his security : Smart v. 
Flood, 49 L. T. N. S. 467.”

“ 159, “ 7 from top, after “ Supreme Court ” add “ under.”
“ 160, “ 9 “ after Thomas v. Cross, 2 Dr. & S. 422, add “ where

a trust fund is being administered by the Court, notice to the 
trustee of an incumbrance, will not give the incumbrancer 
priority over a prior incumbrancer who has not given notice, 
but who "has obtained a stop order. Pinnock v Bailey, 48 L. 
T. N. S. 811."

“ 172, “ 6 from bottom, for 2 C. L. T. 83, read “ 2 C. L. T. 88.”
“ 173, at the end of 3rd paragraph after Keim v. Yeayley, 6 P. R. 60, add

“and see islwards v. Pearson, 3 C. L. T. 504.”
“ 175, line 10 from bottom, for 2 C. L. T. 83 read “ 2 C. L. T. 88.”
“ 189, In note to Ord. 373 for Ord. 926 read “ Ord. 626.”
“ 194, line 18 from bottom, after R. S. 0. c. 174, s. 465, as. 2, add “ (now 46

Viet. c. 18, s. 495).”
“ 196, at the end of first paragraph add “ but see Boswell v. Coaks, 23 Ch. 

D. 302 ; 48 L T. N. S. 929.
“ 199, at the end of the second paragraph of the note to Ord. 387, after Beaty 

v. Radenhurst, 3 Chy. Ch. R. 344 add “ Rodgers v. Rodgers, 13 
' Gr. 143.”

“ 200, at the end of first paragraph add “49 L. T. N. S. 29.”
“ 202, line 5 from bottom, after 26 Gr. 74, add “ Collins v. Stinson, 48 L T. 

N. S. 828.”
“ 16 from top, after 43 L. T. N. S. Ill, add “Smith v. Land ami 

House Property Corporation, 49 L. T. N. S. 532. ”
206,



Addenda et Corrigenda. XXXV

207, line 18 from top, aftec Horner v. William*, Jo. & Oa. 274,, add “ lie 
Perriam, Ptrrinm, Perriam, 76 L. T. 149.”

215, lines 13 i-nd 14 from top for 7 Gr. 42 read “ 7 Gr. 142.”
223, line 10 from bottom, after Rumohr v. Marx, 19 C. L. J. 10, add “but 

see Webster v. Ley*, 3 C. L. T. 504.”
227, “ 17 from bottom, after Sutton add “22 Ch. D. 511.”
233, last line of note to Ord. 431, add at l>eginning of the line the word

“with.” ----- -
238, line 12 from top, after 12 Gr. 429 add “ Fault!* v. Htirper, 2 O. R 405.’’ 
248, “20 “ after 301 add “ McIntyre v. Thompson, 19 C. L. J. 393. ”
248, “ 4 from bottom, after 19 C. L. J. 54, add “ 3 O. R. 210.”
250, 1, for Carrol read “ Carroll.”

“ 11 from bottom, for stipulated read “stipulated.”
“ 15 from top, after Sniton v. Sutton, add “ 22 Ch. D. 511.”
“ MlT “ after Fearnsule v. Flint, add “22 Ch. I). 579.”
“ 11 from bottom, after 46 L. T. N. S. 321, add “ Fletcher v. Ho lden, 

1 0. R. 155.”
“ from bottom, after 2 0. R. 89, add “ this case was reversed in 

appeal : see 19 C. L.V1. 348, but its reversal does not appear 
to affect the proposition in support of which it is cited.”

“ 11 from top, for “ one day is given ” read “ one day may be given.’’ 
“ 7 from bottom, after Seton, 1044 add “or a sale may be ordered,

Bartlett v. Bees, 12 L. R Eq. 396. ”
last line of third paragraph, after Letts v. Hutchins, 13 L. R. Eq. 176, 

add “not even though notice of payment had been given 
before action : Be Alcock, Prescott v. Phipps, 49 L. T. N. S. 
240.”

277, line 12 from top, before 242 add “ L. J.”
278, “ 17 from bottom, after 10 L. R. add “ Eq.”
279, “ 6 “ for 45 L. T. N. S. 404 read “45 L. T. N. S. 464.”
284, “ 12 from top, after Meyers v. Meyers, 20 Gr. 185, add “ Willis v.

Willis, 20 Gr. 396 ; Be Boss, 29 Gr. 385.”
364, “ 15 from bottom, after 50 L. J. Chy. 317 add “ and see Killins v 

Killing, 29 Gr. 472.”
“ 6 from bottom after 48 L. T. N. S. 476 add “ Me Ewan v. Cromhie,

49 L. T. N. S. 499.
371, “ 5 from top, for Be Arnott, Chatterton v. Arnott, read “ Be Arnott,

Chatterton v. Chatterton."
373, at the end of third paragraph add “ The seven days’ notice required by 

this Order are to be computed exclusive of the first, and inclusive 
of the last, day : Buie S. C. 456, Webster v. Leys, 3 C. L. 
504.”

252,

254

259,
264,

272,

A
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îiA.trilSTERS, 'A

CONSOLIDATED '

V

GENERAL ORDERS
OF THE

COURT OF CHANCERY,
23rd JUNE, 1868. *

A

PRELIMINARY.
The Judges of the Court of Chancery for Upper 

I Canada, do hereby, in pursuance and execution of all 
powers and authorities enabling them in that behalf, 
order and direct in manner following

1 From and after the first day of July, 18C8, all the au former Or- 

I General Orders of this Court which have been at any 
I time heretofore made, shall bel abrogated ; and in lieu 
I thereof, the Orders hereinafter'expressed shall consti- 
|tute the General Orders of the Court.

The 12th section of The Judicature Act provides that the juriedic- 'under' 
Ition of the High Court of Justice, and Court of Appeal, shall be Judicature Act. 
I exercised, so far as regards procedure and practice, in the mannér 
[provided by The Judicature Act, or by "such Rules as may be made 
I pursuant thereto ; “"and where no special provision is contained in 
Jthis Act, or in any such Rules or Orders of Court with reference 
I thereto, it shall be exercised, as nearly as may be, in the same manner 
las the same might have been exercised by the respective Courts if 
■this Act had not been passed and the 52nd section is as follows :

“ Save as by this Act, or by any Rules of Court, may be other- 
pise provided, all forms and methods (as nearly as may be) of proce
dure which, at the commencement of this Act, were in force in any 
ft the Courts whose jurisdiction is by this Act vested in the said 
■High Court under or by virtue of any law, general order, or rule 
(whatsoever, and which are not inconsistent with this Act, or with 
Any Rules of Court—may continue to he used and practised in the said

-fl

■
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Chancery Orders 2—3.

Chy. Orders 
whether appli
cable to Q. B. 
and C. P. Divi
sions.

High Court of Justice, in such and the like cases, and for such and 
the like purposes, as those to which they would have been applicable 
in the respective Courts of which the jurisdiction is so vested, if 
this Act had not passed.”

And at the heading of the Buies of the Supreme Court appended, 
to The Judicature Act isthe following : “ Note.—Where no other pro
vision is made by the Act, or these Rules, the present procedure and 
practice remain in force.”

It is, therefore, subject to these provisions that any Orders of the 
Court of Chancery now continue in force. In judging as to the extent 
of their operation, it will be necessary to consider the scope of each 
Order. Some will be found applicable to all the Divisions of the 
High Court, others again will be found to apply exclusively to the 
Chancery Division. Where it is found that Orders in Chancery and 
Common Law Rules, which are not affected by The Judicature Act, 
conflict, it might be supposed that it Vas the intention of The Judi
cature Act that the former should govern the practice in the Chan
cery Division, and the latter the practice in the other Divisions. But 
it will be seen that the words of section 52 are, “ may continue to be 
used and practised in the said High Court of Justice,” which seems 
to exclude the idea that one practice is to be limited to one part of 
the Court, and another, to the rest of it. In Newbiggen-by-the Sea 
Gas Co. v. Armstrong, 13 Chy. D. 310, it was held that where, this 
conflict existed, that practice is to prevail in all the Divisions of the 
High Court, which the Court may consider most convenient. _ And 
until this question of convenience is judicially determined, it would 
seem that the suitor in any Division may adopt whichever of the two 
conflicting practices he may think best.

Orders having a merely local application are those regulating the 
duties of particular officers, or the sittings of, or order of business 
in, the Court ; but most of the other Orders which are still in force 
would now seem to have a general application to all the Divisions 
of the High Court.

2- The abrogation hereinbefore made shall not affectAbrogation not 
to affect practice
rnru3e«"h?l"any Practice of the Court or any practice or usage of, 

in, or connected with, any of the offices of the Court, orconsistent with 
these Ords.

the officers thereof, which originated in, or was sanc
tioned by, any of the Orders hereby abrogated, except 
so far as the same may be inconsistent with anything 
hereinafter contained. {Eng. Con. Ord. Prelim, r.5.)

Abrogation of 
former Ord»., 
not to revive 
Ord. abrogated 
thereby.

3. Where any of the Orders hereby abrogated, were 
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fee, or thing, such abrogation shall not have the effect 
of reviving the same. (Eng. Con. Ord. Prelim, r. 6.)

4- Every Order or part of an Order hereinafter con- orde^™110” °f 
tained which is a repetition, without variation, of an
Order or part of an Order hereby abrogated, shall 
receive the same construction as was put on the abro
gated Order, or part of an Order, and shall operate, 
not as a new Order, but in the same manner, whether 
as to the time of operation or otherwise, as the abro
gated Order or part of an Order would have operated 
if this consolidation had not been effected. (Eng. Con.
Ord. Prelim, r. 7.)

5- Every Order, or part of an Order, hereinafter con
tained, which is a repetition, with variations, of an 
Order, or part of an Order, hereby abrogated, shall re
ceive the same construction as was put on the abro
gated Order, or part of an Order, and shall operate not 
as a new Order, but in the same manner, whether as 
to the time of operation, or otherwise, as such abro
gated Order or part of an Order would have operated if 
this consolidation had not been effected, except so far 
as such variation indicates a contrary intention. And 
where the variation is of such a character as to be 
reasonably attributable, not to a variation of intention^ 
but simply to a design to harmonize the style or 
language of the several Orders hereinafter incorporated, 
such variation ishall not be deemed to indicate any such 
contrary intention. (Eng. Con. Ord. Prelim, r. 8.)

6- The following writs, pleadings, and proceedings Cert»in^|>rnee»<t- 
are abolished :—

Subpoenas to appear and answer ;
Subpoenas to rejoin ;
Attachments with proclamations ;
Commissions of rebellion ;
Bills of revivor ;

J
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Interpretation 
of word*.

Chancery Order 7.
Original bills in the nature o^liills of revivor ; 

Supplemental bills ;
Original bills in the nature of supplemental bills ; 
Bills of revivor and supplement ;
Bills in the nature of bills of review ;
Bills to impeach decrees on the ground of fraud ; 
Bills to suspend the operation of decrees ;
Bills to carry decrees into operation ;
Pleas ;
Appearance either by the defendant, or by the 

plaintiff on his behalf ;
Exceptions to bills, answers, or other proceedings 

for scandal or impertinence ;
Rules to produce witnesses ;
Rules to pass publication ;
Orders nisi ;
Applications to be examined pro intéresse mo; 
Setting down a cause on an objection for want of 

parties merely.
It shall not be necessary, in order to enforce any 

order or decree to obtain any order for, or sue out a 
warrant to, the Sergeant-at-arms.

7. In these Orders, and in all Orders to be passed 
hereafter, the following words shall have the meanings 
hereby assigned to them, besides their ordinary mean
ings, unless there is something in the subject or context 
repugnant to such construction, viz :

1. Words importing the singular number include 
the plural number ; and words importing the 
plural number include the singular number.

2. Words importing the masculine gender include 
females.

3. The word “person” or ‘‘party” includes a body 
politic or corporate.

4. The word “bill’’.'includes information.
5. The word “plaintiff” includes informant.

6. The
7. The

spe
8. The

in a 
9. The

pen
10. The 

orde
11. The 

Loci
12. The

8- All c 
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fraud ;

by the 

jeedings

6. The word “affidavit” includes affirmation.
7. The word “legacy” includes an annuity and a 

specific, as well as a pecuniary, legacy.
8. The word “legatee” includes a person interested 

in a legacy.
9. The expression “residuary legatee” includes a 

person interested in the residue.
10. The word “ order” includes decree and decretal 

order.
11. The word “ Master ” includes Accountant, and 

Local Master.
12. The word “ month ” means calendar month.

mo;
want of

rce any 
e out a

e passed 
leanings 
y mean- 
context

include 
ting the 
aber. 
include

î a body

II. OFFICERS OF THE COURT.
REGISTRAR

8- All orders made in open Court, or to be issued on order» to be
• „ drawn and set-

precipe lor foreclosure, sale, or redemption, or for a sale tied by Registrar, 

instead of foreclosure on the application of an incum
brancer, are to be drawn up, settled, and passed by the 
Registrar.

This Order formerly applied to all decrees and orders (see ante, Settling minute». 
Ord. 7) made in Chancery, in open Court, and also to all decrees and 
decretal orders, issued by the Registrar on pnecipe. Decrees are now 
called Judgments, and are governed by the Buies of the Supreme 
Court. Under those Buies the officer entering the judgment is to 
see that it is in proper form ; and in special cases the Judge pro
nouncing the judgment may direct its terms to be settled by one of *
the Judgment Clerks. See Buie S. C., 416 ; Breckenridge v. Ontario 
L.<L D. Co., 19 C. L J. 140. /

Whenever a judgment is referred to one ot/the Judgment Clerks to 
settle, the practice laid down by this ana the next four Orders will 
be followed. And in this note the word “ Registrar” must be 
understood to include Judgment Clerk.

When a judgment is pronounced, or an order made, by the Court, 
a note is taken by the Registrar or other officer attending the Court 
for the purpose, and a similar note is indorsed by counsel on the 
briefs ; and from these notes the draft or minute of the judgment,

| or order, is prepared.
When the judgment is pronounced on circuit, and it is referred to 

the Judgment Clerk to settle the terms thereof, the officer attending

'•H
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Chancery Order 8.

the trial should forward to the Judgment Clerk a return showing 
the date, and place, of the trial, the parties who appeared by counsel, 
or in person, a short note of the nature of the evidence (if any) 
adduced, and of jjiy consents given, and of the judgment pro
nounced.—(See Hdlmested’s Manual Pr., pp. 22, 23.)

Appointment to The'party desiring to enter the judgment, or issue an order, usually 
,etlk'- in practice prepares a draft, and attends the Registrar for an appoint

ment to settle it. The Registrar will, however,- if required, himself 
prepare the draft of any order, and when it is ready will issue the 
appointment to settle it, if he shall deem one necessary. (See post 
Ord. 12.)

On the return of the appointment, the parties notified are to 
attend and make any objections they may have to the draft, which 
are disposed of by the Registrar, who then marks the draft settled, 
and adds his initials. The minutes having been settled, the judg
ment, or order, is then engrossed, and having been compared with 
the draft and passed, it is then signed or marked by the Registrar 
for entry.

Appointment to Where the Registrar thinks it necessary he may give an appoint- 
Pa,s- ment to pass ; e. g., when any blanks have been left in the draft;

or the terms of the order, or judgment, are complicated, and there 
is any danger of error in transcribing the draft, &c., &c. The 
passing of the judgment, or order, is merely the act of comparing 
the engrossment with the draft and seeing that it agrees with it, 
and signing and marking it for entry.

Registrar may The Registrar in drawing up, or settling any order, may introduce 
makealterations. gucj1 alterations as from his experience he believes the Court will 

sanction ; and these alterations are binding on the parties. See 
Davenport v. Stafford, 8 Beav. 503 ; Hargrave v. Hargrave, 3 M. 4 
G. 348 ; Seton 1546.

Where questions of difficulty arise, the Registrar may require the 
matter to be mentioned to the Court.

Varying minutes Motion to vary minutes.—After the draft or minutes have been 
settled by the Registrar, but not before, any party dissatisfied may 
move to vary the minutes ; and the Registrar should be previously 
informed of the application : Prince v. Howard, 14 Beav. 208 ; Hood 
v. Cooper, 26 Beav. 373 ; Tennant v. Trenchard, 4L E. Chy. 537, 
545 ; British Dynamite Co. v. Krebs, 25 W. R» 846 ; and such appli
cation may be made at any time before the judgment, or order, is 
passed and entered ; 1 Turn, and Yen. 319 ; Danl. Pr. 875 ; Seton 

* 1546. The notice of motion should be served on all parties inter
ested, and state the alteration desired.

The Court may refuse to permit any question to be argued on a 
motion to vary the minutes, except what was the actual order made, 
unless both parties consent to an addition being made, or when it 
cannot be ascertained what order was pronounced ; in which cases

z
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the Court may allow the case to be re-argued. (See Seton 1546.) The 
Court has however, on a motion to vary minutes, varied the decree :
Johnson v. School Trustees, 26 Gr. 204.

Any variation made by the Court is embodied in the draft, yid Costs of motion, 
except where the costs of the motion are o'rdered to be paid, no 
further order need be drawn up by any party.

If there is fair ground for the application, and there has been no 
improper opposition, the costs are usually made costs in the cause, 
and the judgment, or order, may be post dated so as to include the 
costs of the day. (See Seton 1546.) ,

Where, after judgment was pronounced, a mistake was discovered 
in the statement of claim, on a subsequent application to amend 
the statement of claim, the judgment was directed to be post dated 
as of a day subsequent to the amendment : Winkley v. Winkley, 44 
L T. 572.

Under the former practice, if the suit abated after decree pro- Abatement, 
nounced, or between hearing and l gment, the decree might be 
passed and entered notwithstanding the abatement of the suit.
Seton 1547 : Beamish v. Pomeroy, 1" Chy. Ch. R. 32.

Under Order 456, an incumbrancer made a party in the Master’s Judgment for 
office in a foreclosure suit, entitled to, and desiring, a sale of the fo^closure °f 
mortgaged premises, might on paying into Court $80, and applying to 
the Registrar before the Master’s report was settled, obtain an order 
on praecipe for a sale in lieu of a foreclosure. Under the new 
procedure such orders are still made. (See Ord. 456 post.)

9- After an order is passed and. signed by the Regis-Entry of orders, 
trar, the same is to be entered by the Entering Clerk 
and issued by the Registrar to the party entitled 
thereto.

This Order in terms applied to all orders and decrees which are 
passed and signed by the Registrar. See, however, Ord. 195, which 
provides that no order (except decrees, decretal orders, or final 
orders, for foreclosure, or sale), obtained ex parte and not being of a 
special nature, is to be entered, unless the entry thereof shall be 
directed by the Court or a Judge.

Before an order requiring entry can be enforced by attachment for 
disobedience, it must be entered, and such entry should have been 
made before the expiry of the time limited by the order for doing 
the act thereby ordered to be done : Ballard v. Tomlinson, 48 L. T.
$15.

Proceedings under a judgment, or order, requiring entry before 
it has been entered are irregular and voidable : Toison v. Jervis, 8 
Beav. 366; Drummond v. Anderson, 3 Gr. 150. Although in the 
case of injunctions and restraining orders, parties are bound by notice

••4m.

U.
 W
. 
0.
 L
AW



8 Chancery Orders 10—11.v

Entry nunc pro 
tunc.

of the restraining order, however received, from the time when it 
is pronounced : Seton, 174

Time for entry. By English Gen. Ord. of 4th December, 1691, all orders pronounced 
in Michaelmas or Hilary Terms, or the vacations following, were to be 
entered before the first day of the ensuing Michaelmas Term ; and 
all orders pronounced in Easter or Trinity Terms, or the following 
vacations, were to be entered before the first day of the ensuing 
Term. This order is considered to be still in force in England. (See 
Seton 1547.) Whether it is binding here seems doubtful. (See, how
ever, R. fl. 0. c. 40, s. 34 ; J. A. s. 18.)

Orders may be made to enter judgments, or orders nunc pro tunc: 
Donne v. Lewis, 11 Ves. 601 ; Lawrence v. Richmond, 1 J. & W. 
241. See, however, Drummond v. Anders9n, 3 Gr. 150.

After a judgment, or order, has been passed and entered, it can, 
as a general rule, only be varied on appeal or rehearing, except in 
cases of clerical mistakes, or errors, arising from any accidental 
slip or omission, which may be corrected on motion without appeal. 
Rule S. C., 338. See Peppery. Pepper, W. N. 1868, 104 ; Re Robinson 
W. N. 1873, 28 ; Andrews v. Bohannon, W. N. 1869, 80; Veil v. 
Barlow, 3 D. J. & S. 426 ; Mason v. Seney, 2 Chy. Ch. R. 30; 
Moffatt v. Hyde, 6 U. C. L. J. 94 ; Simmers v. Erb, 21 Gr. 289 ; or 
where the judgment has been obtained by default : see Kline v, 
Kline, 3 Chy. Çh. R. 79; or on prœcipe: Nelles v. Vandyke, 17 
Gr. 14, in which cases also they may be corrected, or varied on 
motion.

Varying judg
ment.

Time for be
speaking Orders. 10- Every order is to be bespoken, and the briefs 

and q^her documents required for preparing the same 
are to be left with the Registrar, within seven days 
after the order is pronounced or finally disposed of by 
the Court. (1st April, 1867; Ord. 5.) {Eng. Con. 
Ord. 1, r. 21)

A party not producing his ‘briefs when required, was ordered to 
do so within a limited time, and in default the order was to lie 
drawn up without them ; Yeatman v. Read, 14 W. R. 123.

A solicitor who has been discharged by his client before the pass
ing and entry of an order, will not be allowed to withhold papers on 
which he claims to hold a lien, so as to prevent the drawing up or 
entry of the order : Simmondt v. O. E. Ry. Co., 3 L. R. Chy. 797 ; 
Clifford v. Turrill, 2D.4.S. 1.

Consequence of 11. In case an order is not bespoken, or the briefs 
and other documents are not left, within the time pre
scribed by Order 10, the order is not 'to be drawn up

without lei 
Chambers. 
Ord. 1, r. 2i
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without leave being obtained on an application in 
Chambers. (1st April, 1867 ; Ord. 6.) (Eng. Coy.
Ord. 1, r. 22.)

In practice this Order has not been very strictly followed. The 
time allowed by Ord. 10 is somewhat short, especially when the 
judgment or order is pronounced on circuit. But where any party 
objects to the order being drawn up after the time prescribed has 
elapsed, effect must be given to the Order. "

After the lapse of four years, notice of the application to issue 
the order was required to be given to all parties : Re Forrester,
Messnier v. Forrester, 1 Chy. Ch. R. 29.

12. No notice to settle minutes, or pass an order, is Notice to settle
1 or pass, not to

to be given unless by direction of the Registrar. (6th j»
! Feb. 1865 ; Ord. 22.) Registrar.

The Registrar may dispense with notice of settling or passing if 
| he think fit ; but except where the order is simple, notice is usually 
required to be given ; the minutes must be first prepared, and left 
with the Registrar, and an appointment obtained from him. (See 

j Ord. 596, and Ord. 8, ante. )
An appointment served one day for the next is sufficient : Re 

| Christmas, 19 Beav. 519. *
According to the former practice in Chancery, when the decree 

was passed by the Registrar it was necessary, in the next place, 
to enter it in the books in the Registrar’s office ; passing and 
entering the decree were essentially requisite to its perfect com
pletion, and necessarily antecedent to any subsequent proceedings 
being had thereon. See Ord. 9, ante. Where the decree had been 
drawn up and not entered, orders allowing the entry to be made 
nunc pro tunc, even after a considerable lapse of time, have been 

I granted : Lawrence v. Richmond, 1 J. & W. 241 ; Donne v. Lewis, 
j H Ves. 601. But where the decree had not been drawn up, and 
I the defendant would be prejudiced, the order was refused : Drum- 
I mnd v. Anderson, 3 Gr. 150.

13. Where a notice is given to settle minutes, or to Procedure where
ass an order, and the party served attends thereon, ffii™ak"6

I but the party giving the notice does not attend, or is 
I not prepared to proceed, the Registrar may proceed ex 
{parte to settle the minutes, or pass the order, or niay 
lin his discretion order the party giving the notice to 
[pay to the other the costs of his attendance ; or if a 
[party served asks for delay, the Registrar may grant
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10 Chancery Orders 14—23.

Ord. 14-16.

Ord. 17-22.

the delay on such terms as he thinks reasonable as to 
payment of costs or otherwise. (6th Feb., 1865 ; Ord. 
23.) (Eng. Con. Ord. 1, r. 38.)

This Order is nowin force as qualified,by Ord. 596 post, which 
requires an appointment to be given by the Registrar for settling 
minutes, and such appointment is not to be issued until the minutes 
are prepared and left with the Registrar.

Orders 14-16 conferred upon the Accountant the powers of the 
Master in Ordinary. They were rescinded by Ord. 559, and sub
sequently revived by Ord. 598, they are now obsolete.

Orders 17-22 related to the duties of the Judge’s Secretary, and 
were rescinded by Ord. 559.

CLERK OF RECORDS AND WRITS.

Clerk of Records 
and Write, duties 
ot

23. The Clerk of Records and Writs is to perform 
the duties heretofore performed by the Registrar and 
his Clerks in relation to,the several matters herein
after mentioned, that is to say : ,

1. Receiving, filing, and custody of, pleadings,
reports, depositions, affidavits, and other I 
papers and proceedings, and making, entries 
thereof in the proper books.

2. Amending bills.
3. Entering consents, and notes pro confesso.
4. Setting down causes.
5. Certifying proceedings.
6. Examining and authenticating office copies of I

pleadings and other proceedings.
7. Preparing and issuing writs, commissions, and I

orders of course.
8. Preparing certificates for registration, procuring I

the Registrar’s signature thereto, and issuing 
the same.

9. Attending on the opening of commissions.
10. Attending with records and exhibits on the |

Judges of the Court, or elsewhere.
11. Inrollment of decrees/ or orders.

12. The « 
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12. The care and custody of all documents ordered
to be deposited for safe keeping, or produced 

- under any order of Court.
13. The care and custody of the books kept under

the Act for Quieting Titles, and making the 
necessary entries therein.

14. Preparing certificates of the filing of petitions,
procuring the Registrar’s signature thereto, 
and issuing the same.

15. Transmitting petitions to the proper Referee.
16. Entering and issuing certificates of title and

conveyances, granted under the Act.
By Order 35 every Deputy Registrar was given all such powers Powers of Dep. 

and authorities in relation to suits in which the bill was filed in his ReK19trars- 
office, as belongs to the Clerk of Records and Writs. Notwith
standing this Order, however, certain duties were discharged exclu- t
sively by the Clerk 'of Records and Writs in reference to all suits, 
no matter where the bill was filed ; e. g.', All causes to be heard in 
Toronto, either at the sittings for examination of witnesses and 
hearing of causes, or at the weekly sittings of the Court, were 
entered with the Clerk of Records and Writs. So also the issue of 
commissions to take evidence, and attending the opening thereof, 
the inrollment of decrees and orders, the issuing of orders of course 
for the delivery and taxation of solicitors’ bills of costs, were duties 
discharged by the Clerk of Records and Writs alone, and not by 
any of the Deputy Registrars.

By Rule S. O., 417 the Deputy Clerks of the Crown, and Local Regis- Deputy Clerks of 
trars, of the High Court of Justice have now the powers and duties of i^cai^rgktrars, 

the former Deputy Registrars in Chancery. powers of.

Clause 2, authorizing amending of bills, is now obsolete, except 
as to causes pending when The Judicature Act came in force ; but 
the Clerk of Records and Writs, Deputy Registrars, Deputy Clerks 
of the Crown, and Local Registrars are now, under the new proce
dure, the proper officers to amend writs and pleadings issued from,

| or filed in, their offices.
Clause 3 as far as it relates to entering notes pro confesso, and 

clause 11, except as to causes pending when The Judicature Act 
came in force, are now obsolete..

Orders of course, referred to in clause 7, are those orders which Ord. rs of course.
| according to the practice of the Court may be obtained without an 

actual motion therefor. The most common orders of this kind are ;
1. Order» for security for costs, where the writ or other proceeding
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*

Solicitors' and 
agents’ book.

by which an action is commenced discloses on its face, that the 
plaintiff or person asking any relief, (see J. A. s. 91)is resident out 
of the jurisdiction. Rule S. C. "4&1, Holmested’s Manual Pr. 222.

S. Orders to produce, under Rules S. C. 222, 513.
3. Orders for the appointment of guardians to infants when neces 

sary. See flolmested’s Manual Pr. 55 ; Ord. 610 ; Rule S. C. 36.
If. Orders to continue proceedings where the death or marriage of 

parties, or the transmission of interest pendente life, renders it 
necessary for Other persons to be made parties to the action.

5. Orders fur sheriffs to return writs.
6. Orders for leave to plaintiff, or defendant, to change his solicitor, 

or solicitor and agent,—or to prosecute, or defend, in person, instead 
of by a solicitor,—or to enable one of several plaintiffs to appoint a 
solicitor for the purpose of making an application separate from his 
ci|-plaintiff,—or to enable a solicitor of a plaintiff, or defendant, to 
change his agent.

7. Orders for the delivery and taxation, or for taxation alone, of 
solicitors' hills of costs, on the application of a client. Orders for deliv
ery and taxation are still issuable in the Chancery Division, by the 
Clerk of Records and Writs. But Deputy Registrars, Deputy Clerks of 
the Crown, and Local Registrars, have now power to issue orders of 
course on prcecipe for'taxation of bills of costs already delivered, on 
the application of the client within a month from the delivery there
of, or on the application of the solicitor at any time after such 
month. See Rule S. C. 444, Holmested’s Manual Pr. 185, 186. 
Although orders of course for delivery and taxation, are issuable 
by the Clerk of Records and Writs,—under Rule S. C. 444, orders 
of course for taxation alone, are to be issued by the Registrar.

For other orders issuable as of course, see Daniel’s Pr., 5th ed., 
2002-2012.

All orders of course are to be drawn up on praicipe. See Ord. 25.
Certificates of officers as to proceedings in their offices are con

clusive ; and affidavits cannot be read to contradict them : Beavan 
v. Burgess, 10 Jur. 63; Foley v. Griffith, 2 Moll. 318.

24 The Clerk of Records and Writs is to keep in 
his office a book'to be called “The Solicitors’ and 
Agents’ Book,” in which each solicitor residing else
where than in the City of Toronto is to specify the 
name an agent being a solicitor of this Court, and 
having an office in the City of Toronto, upon whom 
pleadings, writs, notices, orders, appointments, war
rants, and other documents and communications may 
be served. (3rd June, 1853; Ord. 42, s. 1.)

See post Ord. 
Order.

25 All ord 
Clerk of Reci 
1853 ; Ord. 4

The order is nc 
Writs but is also 

The allegation 
issued must be 
otherwise the or 
might have been 
v. Whitehead, 30 
4Chy. Ch. R. 6.

In De Feuchire, 
dale that Lord ( 
parte injunction 
will be dissolved 
the application to 
it, and this rule, i 
Richards v. Scarb

26- On Thu 
and Writs is 
trar a list of $ 
ing during th<

The list of caus 
outside the Court 
order in which tht

Orders 27-28 ;
into Court, the fke 
Fund,” these fees 
(0), and these Ora

29 The Cle 
such other du 
otherwise, may

See Ord. 632, wl 
matters are to be f

30 All affic 
trar, or in Chai 
of the Clerk oi
All affidavits am



Chancery Orders 25—30. 13

!, that the 
evident out 
al Pr. 222.

hen necei 
S. C. 36. 
marriage of 
renders it 

on.

iis solicitor, 
on, instead 
> appoint a 
e from his 
fendant, to

n alone, of 
-s for deliv- 
ion, by the 
,y Clerks of 
e orders of 
ivered, on 
rery there
after such 
185, 186. 

re issuable 
,44, orders 
trar.
\, 6th ed.,

i Ord. 25. 
s are con- 
l : Beams

keep in 
irs’ and 
ing else- 
icify the 
urt, and 
i whom 
ts, war
ms may

See post Oril. 42, as to consequences of not complying with this 
Order.

25- All orders of course are to be drawn up by the Ordereof course 
Clerk of Records and Writs upon prœcipe. (3rd June,pr^pc-
1853 ; Ord. 43, s. 9.)

The order is not only to be drawn up by the Clerk of Records and 
| Writs but is also to be issued by him. See Ord. 595.

The allegations in the praecipe upon which an order of course is 
I issued must be true, and no material facts must be suppressed ; 
otherwise the order may be set aside, although on the merits it 
might have been properly issued : Danl Pr., 5th ed.-, 1436 ; Brignall 
v. Whitehead, 30 Beav. 229 ; 8 Jur. N. S. 183 ; and see Re Howland,

I 4 Chy. Ch. R. 6.
In De Feuchires v. Dawes, 11 Beav. 46, it was said by Lord Lang- y.

I dale that Lord Cottenham established the rule that when an ex 
parte injunction is obtained on a suppression of material facts, it 
will be dissolved on that ground alone, although it might appear on 
the application to dissolve that there were ample merits ,to sustain 
it, and this rule, it would seem, is applicable to all orders of course :

I Richards v. Scarborough, 17 Beav. 83.

26- On Thursday in each week the Clerk of Records c*u«« n»t. 
land Writs is to make out and transmit to the Regis

trar a list of all causes- and matters set down for hear
ing during the ensuing week.

The list of causes here referred to is posted up at Osgoode Hall,
| outside the Court Room, and the cases are taken by the Court in the 
I order in which they appear upon the list.

Orders 27-28 ; required the Clerk of Records and Writs to pay Ord, 27-28.
I into Court, the fees received by him on account of “ The Suitors’ Fee 
[Fund,” these fees were afterwards abolished by 41 Viet., c. 8, s. 5 

)), and these Orders are therefore now effete.

29 The Clerk of Records and Writs is to perform ciork or Recordsr and Writs to
I such other duties as the Court by General Order, or []‘urt^m other 
[otherwise, may from time to time direct.

See Ord. 632, which provides that bonds by committees in lunacy 
| matters are to be filed with the Clerk of Records and Writs.

30- All affidavits and papers filed with the Regis- Affidavits, &c„
li • i ,1 , . „ filed with Regis-
I trar, or in Chambers, are to be transmitted to the office to be tra»s-l( , , _ , mitted to Clerk
lot the Clerk of Records and Writs the same day. ofR. and w.

1 affidavits and papers filed with the Registrar, Assistant Regis-

•- ft |
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Orel. 31.

trar, or Judgment Clerks, in actions pending in the Chancery 
Division are transmitted to the Clerk of Records and Writs, and 
are preserved in his office.

Order 31 imposed on the Registrar’s Clerk the duty of Ledger 
Clerk to the Suitors’ Account. This Order was rescinded by Ord. 558,

ENTERING CLERK.

Entering cierk 32. The Entering Clerk is to note in the margin of 
the book the day of entering a decree or order, and is | 
at the foot of the decree or order to note the same 
date, and the book in which the entry has been made 
and the pages of such book. (10th Sept., 1866 ; Order 6.) |

As so entry of judgments see Rules S. C. 325-327.

Deputy Regis
trars.

Agents’ book.

DEPUTY REGISTRARS.

33. Every Deputy Registrar is to keep in his office 
solicitors »nd a book to be called “ The Solicitors’ and Agents’ Book,

in which each solicitor residing elsewhere than in the 
County in which stich Deputy Registrar’s office may 
be, is to specify the name of an Agent, being a solicitor 
of this Court, and having an office in the City or Town 
where the office of such Deputy Registrar is situated 
upon whom all writs, pleadings, notices, orders, war- [ 
rants, and other documents, and written communica
tions in relation to proceedings conducted in the office I 
of the Local Master, or Deputy Registrar of such 
County, may be served. (3rd June, 1853; Ord.44, s.6.)

This Order applies not only to the Deputy Registrars, but also to 
the Local Registrars. See Ord. 43, as to consequence's of non-com
pliance with this Order. , /

The Common Law Rules did not require ?he Deputy Clerks of 
the Crown to keep such books. See rules Q. B. & C. P., Nos. 136 
and 137 post. See, however, C. L. P. Act, sec. 57, which appean | 
to have contemplated the appointment of agents in the outer coun
ties in particular suits. It is possible this Order is now also binding | 
on the Deputy Clerks of the Crown.

34. Local Masters, and Deputy Registrars, respec-l 
tively, are to perform the duties of their several offices 
in the same manner, and under the same regulations, 
as the like duties are performed by the Master, and by I
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the Clerk of Records and Writs, respectively ; and all 
orders, rules, and regulations, in force respecting the K',anref£t?“g 

Master, and Clerk of Records and Writs, respectively, m<i
and respecting the regulation of their respective offices, 2*app°y u> to^i 

are to be in force apd applicable to the Local Masters, ikgMrare°d Dep 

and Deputy Registrars, respectively, in relation to such 
duties as they are hereby required to perform ; and the " ) 
like sums and fees payable to the Master, and Clerk of 
Record and Writs, respectively, are to be payable to 
the Local Masters, and Deputy Registrars, respectively^ 
in relation to similar matters; (3rd June, 1853; Ord. Ty 
44, s. 1.)

Local Masters, and Deputy Registrars, under the former practice Whether Local 
in.Chancery, were not at liberty to practise themselves in Chancery, practice—giLr« 
nor were they even at liberty to practice in partnership with solici
tors practising in Chancery, although they might not actually 
share in the emoluments arising from such business : McLean v.
Cross, 3 Chy. Ch. R 432. Since the merging of the three Superior 
Courts into one, it is doubtful whether a Master nan practice at all, 
even though heconfine his practice to the Queen’s Bench and Com
mon Pleas Divisions of the High Court ; as under the new system 

is just as much an officer of those Divisions as he is of the Chan
cery Division ; but see Rule S. C. 422, from which it may be inferred, 
that it was not the intention of The Judicature Actio deprive them 
of the right of practising. * .

The fees now payable to Deputy Registrars, Deputy Clerks of the Fees.
Crown, and Local Registrars, are regulated by the old Common Law 
Tariff, and where there was no similar proceeding in the Queen’s 
Bench and Common Pleas they are entitled to fees payable for 
similar proceedings under the Chancery Tariff : Rule 8. C. 432 ;

|‘ but as to officers paid by fees, see McOannun v. Clarke, 19 C. L. J.
236 ; and in cases within the former Equity jurisdiction of County 
Courts, the Lower ScaJa-TStiff of the Court of Chancery is still 
applicable. See Rule 8 C. 515, and Ord. 5ti3 post.

The Deputy Registrars are paid by fees, and are entitled to re
ceive all fees payable under the tariff, in c ish ; fdes payable under 
any Statute not expressly requiring them to be paid in cash, must 
be paid in stamps.

*-

35. Where a bill is filed with a Deputy Registrar, Dutie» of M«iter^ 
the Local Master, and Deputy Registrar, respectively, wtFer^bfiP^ 

in the County where such bill has been filed, are to Regtotm.
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Masters to have 
certain powers 
in Chambers.

Powers under 
Judicature Act.

Guardians ad 
litem.

have all such powers and authorities in relation to such 
suit as belong to the Master, and Clerk of Records and 
Writs, respectively. (3rd June, 1853 ; Ord. 44, s. 3.)

The principle of this Order is still applicable in all the Divisions, 
but for Deputy Registrar must now be understood the officer by 
whom the writ of summons is issued, whether he is Deputy Regis
trar, Deputy Clerk of the Crown, or Local Registrar.

Where a reference to a Master is required in any actiop, the plain
tiff is prima facie entitled to have it directed to the Master resident 
in the county where the writ issued, Macara v. Qwynne, 3 Gr. 
310. The reference may, however, be changed on a special appli- 
cation ; e. gr., where the Master to whom the cause was referred had 
given a professional opinion as to some of the matters arising in the 
cause : Biyelow v. Bigelow, 6 P. R. 124 ; or had been professionally 
employed by one of the parties in other matters : Boyd^v. Simpson, 
before Spragge, C., 19 June, 1878. (See Reg. Lib.)

36- In addition to the powers and authorities con
ferred upon Local Masters by Order 35, the Local 
Master in the County where the bill has been filed, 
may hear and dispose of all applications in the pro
gress of such suit, for the following purposes, viz :—

1. To appoint guardians ad litem for infants.
2. For time to answer or demur.
3. For leave to amend before replication.
4. To postpone the examination of witnesses, or

to allow further time for the production of 
evidence.

5. For security for costs. (3rd June, 1853 ; Ord.
44, s. 4.)

By Rule S. O. 422, the powers of the Local Masters who do not prac
tise as barristers or solicitors, or take out their certificates to practise, 
are much enlarged ; and since the 1st January, 1882, they have 
been, with certain exceptions, entitled to exercise the like jurisdic
tion as to Chamber applications in actions brought in the Chancety 
Division in their respective counties, as is exercised by the Master 
in Chambers. (See Holmested’s Manual Pr. 213, 214.)

The practice as to the appointment of guardians ad liteni to infants 
was considerably modified by a subsequent Order of the Court of 
Chancery (see Ord. 610), and has been still further altered by the 
Judicature Rules. (See Rules S. C. 36, 37.) A special application to 
appoint a guardian to an infant ip an action in the Chancery Division
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lis no longer necessary, except when made on the part of the infant,
I or when it is desired that some other person than the Official 
I Guardian shall be appointed ; See Ord. 610 post ; Holmested’s 
I Manual Pr. 55 ; or when the application is made to a Master to 
I whom a cause is referred. (See note to Ord. 587 post.)

37- All orders which are drawn up by the Clerk of 0rder«of cour8»
_ , j. v to be issued by
[Records and Writs without the special direction of theDeP- Regl8trar- 
ICourt may be drawn up by the Deputy Registrar with 
Iwhom the bill is filed. (3rd June, 1853 ; Ord. 44, s. 5.)

The orders of course are also to be issued by the Deputy Registrar :
|0rd. 595. The Deputy Clerks of the Crown, and the Local Regis- «%
Itrars, have now the like powers, Rale, S. C. 417. As to orders issuable 
■by the Clerks of Records and Writs. (See ante, Ord. 23).

Order 38 provided for the issue, by Deputy Registrars, of decrees Ord. 38. 
ion imtcipe for foreclosure, sale, or redemption, where the suit is 
Between the original mortgagee anil mortgagor only, and for the 
Tentry of sueh decrees in a book, to be approved of by the Court, 

and kept for that purpose by the Deputy Registrar, and is now 
Superseded by Rules S. C. 78, 325, 327, 328, 520.

Order 39 provided for returns by the Deputy Registrars, of fees ord. 39.
[received by them for “The Suitors Fee Fund Account." These fees 
|having been abolished by 41 Viet., c. 8, s. 5 (0), the Order is now effete.

111. SOLICITORS, AND PARTIES ACTING IN PER- 
I SON, AND SERVICE ON THEM RESPECTIVELY.

40- Upon every writ sued out, and upon every bill, Endorsement of 

demurrer, answer or other pleading or proceeding, there dress of solicitor 
Ishall be endorsed the name or firm and place of busi
ness of the solicitor and solicitors by whom such writ 
las been sued out, or such pleading or other proceed
ing has been filed ; and when such solicitors are agents 
only, then there shall be further endorsed thereon the 
name or firm, and place of business of the principal 
olicitor. (3rd June, 1853 ; Ord. 43, s. 2.)
ïhe provisions of this Order are covered by Rules S. C. 18, 19, as t 

j proceedings commenced by writ of summons; and as to executions Rules, 8?C as to. 
fcy Rule S. C. 348, but as to proceedings commenced by notice of 
(notion, or petition, it would appear that the provisions of this and 
|he following Order would apply' in all the Divisions of the High

3

on proceedings.

Provisions of
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Court. Rule S. C. 467 requires that there shall be appended to, or | 
endorsed on, every affidavit a note showing on whose behalf it is filed.

The endorsement of the place of business required by Order 40, it 
only necessary on the first writ sued out, or proceeding filed : Red
man v. Broumscombe, 6 P. R. 83, and an objection to the want of the 
endorsement, must be supported by proof that it is the first proceed
ing filed, or sued out, which has been served on the party taking the 
objection : Oanson v. Finch, 3 Chy. Ch. R. 296 ; but the name of 
the party or solicitor (and of the principal solicitor when the pro
ceeding is taken by an agent) must be endorsed on every proceeding 
issued, or filed : Coates v. Edmonson, 2 Chy. Ch. R. 439. The omission 
of the endorsement does not make the proceeding void, but entitles 
the opposite party to a stay of proceedings until it is supplied : Pria 
v. Webb, 2 Ha. 511 ; a demand of a copy of a pleading was held a 
waiver of the objection that it was not endorsed as required by this 
Order : Bennett v. O'Meara, 2 Chy. Ch. R. 167.

Endorsement of 41. Where the name and place of business of a
place of business e r
{^subsequent* so^cif°r have been endorsed upon any pleading or pro-
proceeding». ceeding filed, it shall not be necessary to endorse such 

place of business, on any pleading or proceeding in the 
same cause or matter subsequently filed, or subsequently I 
served, on any person who was served with the former I 
proceeding. (10th Sept,, 1866 ; Ord. 32.)

This Order appears to be still in force and to apply to all the Divi
sions of the High Court. It will be observed that it dispenses with 
the endorsement of the place of business, on subsequent proceeding!, 
but not with the name or firm of the solicitor, or solicitors, and of 
the principal, as required by Ord. 40. The endorsement of the 
name is necessary on every proceeding sued out, or tiled : Coates v. 
Edmonson, 2 Chy. Ch. R. 439.

Service upon 
•olicitor or agent. 42- Where the pleadings in any cause have been 

filed in the office of the Clerk of Records and Writs, 
or in the office of any Deputy Registrar, all notices, 
appointments, warrants, and other documents, and writ
ten communications, in relation to matters transacted 
in Court, or Chambers, or in the office of the Master, 
Registrar, or Clerk of Records and Writs, which do 
not require personal service upon the party to be 
affected thereby, are to be served upon the solicitor 
when residing in the City of Toronto ; and when the
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ie Master, 
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a solicitor 
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I solicitor to be served resides elsewhere than in the City 
of Toronto, then such ilotices, appointments, warrants,

I and other documents, and written communications 
aforesaid, may be served either upon such solicitor,

I or upon his Toronto agent named in the “ Solicitors 
I and Agents’ Book ; ” unless the Court, or a Judge 
thereof, or a Master, before whom any*such proceeding 

I is had, shall give any direction as to the solicitor upon 
whom any such notice, appointment, warrant, or other 

I document or written communication is to be served.
If any solicitor neglect to cause such entry to be made servi», where
.1 . , , , > -rv i » • -ii solicitor neglect*in the Solicitors and Agents Book, as is required by to enter name of 
Order 24, the posting up a copy of any such notice,**'"1 
appointment, warrant, or other document, or written 
communication, for the solicitor so neglecting as afore
said, in the office of the Clerk of B^cords and Writs,

| is to be deemed sufficient service, unless the Court 
direct otherwise. (29th June, 1861.)

This Order only applies to the service of documents, which do not 
I require personal service, in relation to matters transacted at Toronto 

in Court, or Chambers, or in the office of the Master in Ordinary of 
the Supreme Court, or the Registrar, or Clerk of Records and Writs 
of the Chancery Division. Formerly, where the document related - »
to matters pending, or business transacted, ih) any local office, the 
service conld be effected according to the provision of Ord. 43 on the 
local agent if any, or if there were none, then by posting up the copy 
in the lodal office : see Haye* v. Shier, 6 P. R. 41 ; but it has been 
held that now service should be affected even in such cases, on the 

I Toronto agent : Omnium v. Ellis, 2 C. L. T. 216 ; but the effect of 
Ord. 43 does not appear to have been considered in that case.

A solicitor cannot, as agent for one principal, serve himself as agent 
I for another principal : Horseman v. Coulson, 6 P. R. 263. Ontario 
I Bank v. Fisher, 4 P. R. 22.

Until an order has been made and served, changing the solicitor of service of mild- 
»ny party to an action, or authorizing such party to 
person, service on the solicitor originally named is s) 
though such solicitor have ceased to act fir such party ; H'riyht v. ,ct 

9 Beav. 161 ; and see Xewlon v,-' Thomson, Â6 Jar. 1008.
Where a solicitor had absconded, a notice of motion/left at his unoc
cupied place of business was held property served: Newton v. Thomp
son, 22 L J. Ch. 10 : and see Re TemfReman, Ao Beav. 574 ; lie 
IPisetoold, 16 Beav. 357 ; Re Catlin, 18 %av. fj|t)8 ; Re Dufanr, 16
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Country agent, 
when to be 
served.

Beav!/ . 1 : R Thomson, 20 Beav. 540 ; Wilson v. -Emmett, 19 Bear. 
232 , Ej-parte Belton, 25 Beav. 36S Re Walton, 4 K. & J. 78.

43. All writs, pleadings, notices,orders, warrants, and 
other documents, and written communications, which 
do not require personal service upon the party to be 
affected thereby, may be served upon his solicitor 
residing in the county where such proceedings are 
conducted, or, where such solicitor does not reside in 
the county where such proceedings are conducted 
then upon the agent named in the “ Solicitors and 
Agents’ Book," provided for by Order 33. And if any 
such solicitor neglect to cause such entry to be made in 
the “ Solicitors and Agents’ Book,” the posting up a 
copy of any such writ, pleading, notice, order, warrant, 
or other document, or written communication, for the 
solicitor so neglecting as aforesaid, in the office of such 
Deputy Registrar, is to be deemed sufficient service. 
(3rd June, 1853 ; Ord. 44, s. 6.)

See note to preceding Order.

44. Every party suing or defending in person is to 
drmoî pâme, cause to be indorsed or written upon every writ which he

sues out, and upon every bill, demurrer, answer, or other 
pleading, or proceeding, his name and place of residence, 
and also (when his place of residence is more than three 
miles from the office where such pleading or other 
proceeding is filed) another proper place, to be called his 
address for service, not more than three miles from the 
said office where writs, notices, orders, warrants, and other 
documents, proceedings, and written communications, 
may be left for him. (3rd June, 1853; Ord. 43, s. 3.)

This Order appears to be still in force and to apply to all the Divi
sions of the High Court, save as regards a plaintiff suing out a writ 
of summons in person, which is provided for by Rule S C. 19 ; and a 
defendant appearing in person to a writ of summons, which is pro
vided for by Rule» S. C. 63, 54. Rule» S. C. 19 and 53, require that 
the address for service shall be within two miles of the office whence 

-the writ issued. (See note to Ord. 40 ante).
This Order it will be observed is not qualified as Ord. 40 is by 

Ord. 41, which dispenses with the indorsement of the placé of busi-
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ness of a solicitor on subsequent proceedings. Under this Order the 
place of residence (and address for service, when necessary), of a 
party suing, or defending, in person, must be endorsed on every 
writ sued out, or proceeding filed, by such party.

45. Where a party sues or defends in person, and no Consequence of, J 1 e omission of
address for service of such party is written or printed endorsement, 
pursuant to the directions of Order 44, or where a 
party has ceased tojhave a solicitor, all writs, notices, 
orders, summonses, warrants, and other documents, 
proceedings, and written communications, not requir
ing personal service upon the party to be affected 
thereby, shall, unless the Court shall otherwise direct, 
be deemed to be sufficiently served upon such party, 
by posting up a copy thereof in the office of the Clerk 
of Records and Writs, or Deputy Registrar, where the 
bill is filed. But if an address for service is written 
or printed as aforesaid, then aU such writs, notices, 
orders, summonses, warrants and other documents, 
proceedings, and written communications, shall be 
deemed sufficiently served upon such party if left 
for him at such address for service.

This Order appears to be in force, but it would now require to be 
read as referring to the office whence the writ of summons issued,

■stead of “ where the bill is filed.” The omission of a defendant’s 
address, or address for service when necessary, in an appearance by 
a defendant in person, is expressly provided for by Ride 8. C. 54.
The case of a party ceasing to have a solicitor is not expressly pro
vided for by the Rules of the Supreme Court, the provisions of this 
Order would therefore, in such a case, appear to be applicable in all 
the Divisions of the High Court

Order 46 required notice of filing an answer, demurrer, or replica- Ord. 48. 
tion to be served on the opposite party. It is now superseded by the 
Rules 8. C., which require the pleading itself to be served : see 
Holmested’s Manual Pr. 92.

47 Where an acceptance of service of any bill, Solicitors aceep-
r J ’ tance of service.

order, or other proceeding, and an undertaking to 
answer or appear thereto are given by a solicitor, such 
acceptance and undertaking are to be equivalent to 
personal service upon the party for whom the same
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Chancery Orders 48—49.

are given, within the meaning of the Order requiring 
personal service, and an affidavit of personal service 
is in such case dispensed with. (30th Sept., 1866; 
Ord. 33.)

This Order appears to be still in force. Provision is expressly 
made by Rules S. C. 33, 71, for the acceptance of service of writsof 
summons : Holmested’s Manual Pr. 52 ; as to other proceedings, of 
which service is accepted and an undertaking given to appear, the 
provisions of this Order would now seem to apply in all the Divi
sions of the High Court.

48- Admissions and acceptances of the service of a 
bill, order, notice of motion or other paper, upon the 
opposite solicitor, need not be verified by affidavit. 
(3rd June, 1853 ; Ord. 40, s. 1.)

See Rules S. C. 33, 71, as to acceptance of service of writs of 
summons. \

Under Rule, S. C. 71, acceptances of service of writs of summons, 
and undertakings to appehr, require to be verified by affidavit, and to 
that extent it would seem this Order is abrogated, but as to all other 
acceptances and admissions of service the Order would seem to be 
still in force as to all actions, in the Chancery Division, and possibly 
also, in the other Divisions, of the High Court.

49. A party suing or defending by a solicitor, shall 
not be at liberty to change his solicitor in any cause or 
matter without an order of the Court for that purpose, 
which may be obtained on prcecipe; and until such 
order is obtained and served, and notice thereof given 
to the Clerk of Records and Writs, or Deputy Regis
trar with whom the pleadings are filed, the former 
solicitor shall be considered the solicitor of the party.

This Order is still in force. An order was also necessary to change 
the attorney at law. (See Rule 4, T. T. 1856 post.) But at law the 
order could only be obtained on motion. It is presumed that the 
practice of obtaining the order as of course on prcecipe will now 
apply in all the Divisions.

Order to Change Solicitor.—An order to change the solicitor is 
necessary, not only where the client desires to discharge his solicitor 
in an action, but also where the solicitor discharges himself : See 
Griffiths v. Griffiths, 2 Hare 587 ; 7 Jur. 673. But no order is neces
sary to enable the client to appoint a new solicitor, in place of one
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deceased : Whalley v. Whalley, 22 L J. Chy. 632 ; Alehin v. Buffalo it- 
L. H. R'y Co., 2 Chy. Ch. R. 45. In the latter case, however, notice 
should be given of the appointment of the new solicitor to the officer 
«ith whom the pleadings are filed, and also to the opposite party.
Braith Pr. 564, 565 ; Bank of Montreal v. Harrison, 4 P. R. 331.

Until an order to change the solicitor is obtained and served, ser
vice on the solicitor on the record is good, even though he has ceased 
to act, and though a new one has been appointed : Davidson v. Leslie,
9 Beav. 104 ; Wright v. King, ib. 161.

Under the former practice at law, the attorney could not be Payment of costa 
changed by the client, unless his costs were first paid : Wilt v. Ames, p^j^1 ltlon 
11 W. R. 751 ; but in Chancery the rule was otherwise : Meyers v.
Robertson, 1 Gr. 439. This is one of those matters in which the 
rules of Equity, and the rules of the Common Law differed, and 
therefore under J. A. s. 17, ss. 10, the rule of Equity is now to 
prevail. Orders to change solicitor will now be granted in all the 
Divisions of the High Court of Justice, without any provision as to 
the payment of costs : See Grant v. Holland, 3 C. P. D. 180.

Where there is a joint retainer, an order to change the solicitor on 
the application of some or one of the clients only, is irregular : Re 
Norwich an/1 Norfolk Building Society, 22 W. R. 856 ; Wedder- 
bum v. Wedderbum, 17 Beav. 158.

All material facts must be disclosed on the application for an order Material facta 
of course, otherwise it will be irregular and may be set aside ; e. g., cloawh* dlS 
the existence of a special retainer for a term of years unexpired :
Richards v. Scarborough Market Co., 17 Beav. 83 ; or the fact of the 
lolicitor being mortgagee of the client’s share in the fund in question :
Jenkins v. Bryant, 3 Drew 70. Where, however, a solicitor in ap
plying for an order to change a solicitor, relying on his client’s state
ment that she was unmarried, so represented her, which statement 
turned out to be untrue, the Court though setting aside the order 
refused to direct the solicitor to pay the costs, emphatically declaring 
that the Court never had “ made a man pay costs for believing the 
word of a woman : ” Thomas v. Finlayson, 19 W. R. 255.

Where special circumstances are disclosed in the prœcipe for an 
order of course, the officer may refuse to issue the order and may re
quire a special application to be made.

After an order of course to change the solicitor has been issued, if Setting asU|e 
the latter object to the order, he should not apply on prœcipe for an order- 
order to re-appoint himself, but should move on petition to set aside 
the order : Topping v. Searson, 2 H. & M. 205.

Where the solicitor dies and his client neglects to name a new Subpœna to ap- 
solicitor jie may be served with a subpoena to appoint a new solicitor, rolkltor'wben 
For form of subpœna (see Danl’s Forms, 3rd ed., No. 2129 ; Braith Pr. necessary- 
264) If after the service of the subpœna he still neglects to appoint a 
lolicitor, he is liable to attachment, or leave may be given to pro-
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party : Gibson v. Ingo, 2 Phil.
402 ; Smith Pr., 7th ed., 126.

Where one of several plaintiffs desires to make an application in 
the action separately from his co-plaintiffs, he must obtain an order 
of course giving him leave to appoint a solicitor for that express pur- 
pose : Danl Pr., 6th ed., 1724.

Where a party sues or defends by a solicitor, and afterwards 
desires to sue or defend in person, an order giving him leave to do to 
must be obtained : Danl Pr., 5th ed., 1724. But when a party sues 
or defends in person and afterwards appoints a solicitor, no order is 
necessary, ib. 1725, but notice should be given to the officer with 
whom the pleadings are tiled, and also to the opposite party. , 

Proceedings taken by a new solicitor without an order when one is 
necessary, or by a suitor in person when he has a solicitor on the 
record, are irregular and will be set aside : Ratliburn v. Hughes, 3 
Chy. Ch. R. 160 ; Yeatman v. Snow, 42 L. T. 502.

An order to change solicitor is prima facie, a discharge of the 
former solicitor by the client : Webster v. Le Hunt, 9 W. R. 804. 
But it is not a discharge of the solicitor by the client where it is 
taken out in consequence of the prior refusal of the solicitor to act, 
and a solicitor will be considered to have discharged himself, on the 
bankruptcy of himself, or the firm of which he is a partner : Re Mm,
2 L. R. Eq. 345 ; or by being arrested or detained in custody : Rt 
Williams, 3 D. F. & J. 104; 28 Beav. 465 ; Scott v. Fleming, 9 Jur. 
1085 ; but not merely by being in embarrassed circumstances : Re 
Smith, 9 W. R. 396. So also a firm of solicitors will be deemed to 
have discharged the client, where the firm is dissolved ; and no 
arrangement can be made by the solicitors for the transfer of the 
client's business to one of their number without his consent amount
ing to a new retainer: Cholmondeley v. Clinton, 19 Ves. 261; 
Griffiths v. Griffiths, 2 Hare 587 ; Slater v. Stoddard, 6 P. R 299 ; 
Alehin v. Bufalo A L. H. R’y Co., 2 Chy. Ch. R. 45.

Where any new party is brought into an action by order to con
tinue proceedings by reason of the death of, or transfer of interest 
by, any of the parties ; such new party is not obliged to employ the 
solicitor by whom the deceased person, or transferror was represented, 
but he may without order employ a new solicitor, but notice of such 
new solicitor being so employed must be given to the officer with 
whom the pleadings are filed, and also to the opposite party : Bail | 
Pr., 5th ed., 1725 ; Simmonds v. Great Eastern R’y Co., 3 L R. Chy. 
797; but the assignee of the plaintiff in a creditor’s suit cannot appoint I 
a new solicitor except on special application ; Topping v. Searson, 2 | 
H. & M. 205.

Lien of solicitor. Where the solicitor is changed by the client, the original solicitor I 
is still entitled to a lien on any fund recovered in the cause, and ù 
entitled to be paid his eosts next after the costs of the solicitor by
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rngo, 2 Phil. I whom the suit is concluded : Clark v. Ecctes, 3 Chy. Ch. R.
324. '

pplication in I Where a solicitor is discharged by the dissolution of a firm of ^Mdtor 
ain an order I which he is a member, he is not at liberty to act for the opposite for opposite party 
express pur- J party : Cholmoneleley v. Clinton, 19 Ves. 2(jJ ; Law Times, June 3, when'

1882, p. 82 : but when he is discharged by his client he cannot be 
afterwards B restrained from acting for the opposite party, nor the latter from em- 

ave to do so I ploying him : Little v. Kingawood <fc Parkfield Colliery Co., 20 Ch. D. 
a party sues I 733 ; 47 L. T. 323 ; 62 L. J. Ch. 66 ; but the solicitor may be restrained 
, no order is ■ by injunction from divulging the secrets of his former client to the 
officer with B opposite party, either in the same transaction, or any other flowing 
rty. B thereout, or connected therewith : lb., and Bee Davies v. Clough, 8 Sim.
when one is B 262, 267 : Orissell v. Peto, 9 Bing. 1 ; Johnson v. Marriott, 2 Cr. & 
citor on the B * 183.

Hughes, 3 | Lien of Solicitor on Books and Papers —A solicitor has a ^edu0°)^k* 
lien on the books and papers of his client, which have come to I*11®”' 

large of the B him in the course of business in his professional capacity. This 
W. R. 804. B lien, however, is a mere right to retain the documents until his 
where it is B costs are paid, and cannot be actively enforced : Bozon v. Bol- 

citor to act, B land, 4 My. & Cr. 354. In the absence of any agreement to the 
iself, on the B contrary, the lien is general, and attaches for all costs due from the 
ir : Be Mm, B client, and is not confined, to the costs incurred in the particular 
custody : Me B business in which the documents came into the solicitor’s hands : Re 
ming, 9 Jur. B Faithful, 6 L. R. Eq. 326 ; Bozon v. Bolland, supra ; Richards v. 
stances : Me fl Platel, Cr. &Ph. 82 ; Worrall v. Johnson, 2'Jac. & W. 214, Ex parte 
e deemed to B Sterling, 16 Ves. 257 ; Friswell v. King, 15 Sim. 191 ; Colmer v. Ede, 
ed; and no B 19 W. R. 318 ; Re Messenger, 3 Ch. D. 317.
nsfer of the B The solicitor cannot acquire any greater right of detainer, than the 
ent amount- B client had himself, and the lien is therefore subject to the rights and 

Ves. 261; B equities of those claiming by title paramount to that of the client : 
i P. R. 299; B Francis v. Francis, 5 D. M. G. 108 ; Steelman v. Webb, 4 My. & Cr.

346 ; Clutton v. Pardon, T. k R. 304 ; Molesworth v. Robbins, 2 J. & 
rder to con- B Lat. 358 ; Pelly v. Wathen, 1 D. M. G. 16 ; 7 Hare 351 ; Blunden v. 
of interest B Desart, 2 Dr. k W. 405 ; Bell v. Taylor, 8 Sim. 216 ; Baker v. Hen- 
employ the B derson, 4 Sim. 27 ; War bur ion v. Edge, 9 Sim. 508 ; Re Mostly, 15 

represented, B W, R. 975 ; Young v. English, 7 Beav. 10 ; Stennett v. Aruyn, 2 Chy. 
itice of such B Ch. R. 218 ; Re Union Cement and Brick Co., Ex parte, Pulbrook, 4 
officer with B L R. Chy. 627 ; and where the client would be bound to produce 
larty : Danl B the documents in evidence on the demand of third parties, the solici- 
L. R. Chy. B tor cannot refuse to produce them on the ground of his lien : Hope 

mot appoint B v. Liddell, 7 D. M. G. 331 ; 20 Beav. 438 ; Fowler v. Fowler, 44 L T.
Searson, 2 J 799, 50 L. J. Ch. 686.

But third parties whose rights are acquired under the client sub- ,
nal solicitor B sequent to the creation of the lien, have no greater rights than the 
ause, and is ■ client himself had at the time they acquired title : OUI v. Gamble, 
solic itor by BCr. 169 ; 2 Chy. Ch. R. 135. The solicitor, however, cannot 
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claim ^a lien, against such third parties, for Costs incurred by him 
subsequently to their acquiring their rights : Blunden v, Desalt, 2 
Dr. & W. 405.

Taking security, The lien is superseded by the solicitor taking security for his costs: 
effect on lien. çtnoeu v Simpson, 16 Ves. 276, but only to the èxtent of the secu

rity : WcUson v. Lyon, 7 D. M. G. 288, and ceases altogether on 
payment, and the solicitor cannot then retain documents on the 
ground that a third party claims an interest in them : lie Emma 
Mine, Ee parte Turner, 24 W. R. 54. The lien may also be lost by 
the solicitor assigning his bill of costs to a third party : Reesor v. 
Ella, 7 P. R. 371.

Although ordinarily the documents cannot be taken out of the 
solicitor’s hands until the lien is satisfied, the client is nevertheless 
entitled to inspect them: Lockett v. Gary, 10 Jur., N. S. 144; and 
where the circumstances are pressing, an order may be made for 
delivery of documents in a discharged solicitor’s hands before pay
ment of his bill, provided money is brought into Court sufficient to 
satisfy his demand : Re South Essex E<[. Investment and Advance Co,, 
46 L. T. 280.

When a firm is changed by the introduction of a new partner, 
there is no lien on papers delivered to the new firm for costs due the 
old firm : Re Forshaw, 16 Sim. 121.

Toronto agents, as against their principals, have a general lien 
for their agency bills on papers placed in their hands by their prin
cipals ; and the lien is not lost even though the relationship of prin
cipal and agent "is dissolved by the agent : Re Attorney, 7 P. R- 
311 ; Re A. B. <£• C., 14 C. L J. 142 ; Re Cross, 4 Oh/y. Ch. R 11. 

Difference be- There is an important difference in the right of lien, of a solicitor 
ItoiTof solicitor *n an ac^on wh° discharges himSelf, and one who is discharged by hil 
who is discharg’d client.
charges Tdmseit. When the solicitor discharges himself, he is bound to deliver up 

the papers in the action to the new solicitor, upon the latter under
taking to hold them akljjeet-to-hréüeirfSr what, if anything, shall 
be found due on taxation of his bill ; and to proceed with the cause 
with due diligence; and to redeliver the papers within ten days after 
he shall cease tqAave occasion for them, if the lien be not sooner 
satisfied : Colegrave v. Manley, T. & R. 400 ; ffeslop v. Metcalf, 3 
My. & Cr. 183 ; Wilson v. Emmett, 19 Beav. 233 ; Cane v. Martin, 
2 Beav. 584 ; Robins v. Goldinghdm, 13 L. R Eq. 440 ; Ley v. Broun, 
l Chy. Ch. R. 179 ; Merrewether v. Mellis/1,,13 Ves. 161 ; Maynt, v. 
Hawkey, 3 Sw. 93 ; Webster v. Le Hunt, 9 W. R 804 ; Commenli 
v. Poynton, 1 Sw. 1. The solicitor cannot in such a case require 
the client to undertake to proceed to a taxation of his bills : Moir t. 
Mudie, IS. & S. 282. And if he refuse to deliver up the papers 
to the new solicitor, on- his undertaking as above mentioned, be 
may be nfdered to pay the costs of an application to compel him
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ills : Moir % I 
> the papes I 
lentioned, he I 
i compel him I

| to do so : Robins v. Qoldimjham, supra. A solicitor who declines 
proceed with an action until his costs are paid, in effect dis

charges himself : lb., and see Re Lewis, Law Times, 1 April, 1882,
Ip. 387. And so the dissolution of the firm of solicitors engaged 
■by the client, or the arrest or detention in custody, or bank- 
lruptcy of the solicitor, works a discharge of the client by the 
■solicitor, vide supra. But where the client dies, or his interest 
lis transferred by assignment or otherwise, and an order is made 
■to continue the proceedings in the name of some new party who 

nes a new solicitor, in such cases the solicitor is deemed to be 
[discharged by the client : see Re Moss, 2 L E. Eq. 345.

When the solicitor is discharged by the client he cannot generally Dlicharge by 
e ordered to deliver up the papers, until his lien has been satisfied :

|jit Faitt\ful, 6L R. Eq. 325 ; Griffiths v. Griffiths, 2 Hare, 587 ;
m v. Bolland, 4 My. & Or. 354, unless it appear that there is 

[strong ground for believing that there is nothing due the solicitor : 
t Sevan Whitting, 33 Beav. 439. Nor is the solicitor in such a

bound even to produce the papers for the purpose of the cause, 
intil his bill is paid : Lord v. Wormleighton, Jac. 580 ; Redfearn v.'

|&’ou>er6y, 1 Sw. 84 ; Robins v. Qoldimjham, 13 L. R. Eq. 440. But 
where the discharged solicitor neglects to deliver his bill of costs 
rithin the proper time, he may be ordered to deliver up the papers 

kubject to his lien thereon : Cooper v. Hewson, 2 Y. & C. C. C. 515.
And where the action is one for administration in which the rights 

[of third parties are concerned, the solicitor, though discharged by 
client, may be compelled to deliver up the papers necessary for 

he prosecution of the action, on the usual terms : Re Bougktoh,
Swjhton v. Houghton, 48 L. T. 413 ; Belaney v. Ffrench, L. R. 8 
[thy. 918 ; 29 L T. N. S. 706.

Lien on Fond.—A solicitor has not only a general lien on his Lien on fund, 
nt’s papers for all costs due to him, but he has also a particular 

[ien for the costs of proceedings to recover a fund, upon the fund 
overed, or ordered to be paid : Lann v. Church, 4 Mad. 391, and 

f the fund actually reaches the solicitor’s hand he is entitled then 
» retain it until his costs, not only of the action in which the fund 
i recovered, but all other costs are paid, that is so far as his client’s 
interest in the fund extends : Davidson v. Douglas, 15 Gr. 354 ;
Hall v. Laver, 1 Hare, 671.

The solicitor may give notice to the opposite party not to pay the 
iey until his costs are satisfied : Cowell v. Simpson, 16 Ves. 275 ; 

md see Sympson v. Prothero, 5 W. R 814. And this lien is not 
t by the discharge of the solicitor by the client, or by the act of 

, pending the suit ; thus where the plaintiff assigned his interest 
• the suit, and the assignee named a new solicitor, the first solicitor 

i held entitled to a lien on the fund ultimately recovered and to
»

m
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No lien where 
solicitor refuses 
to act.

Lien may be 
actively enforced.

feat lien.

payment of his costs thereout, next after those of the solicitor by 
whom the suit was concluded : Clark v. Eccles, 3 Chy. Ch. R 324 
and see Kellett v. Kelly, 5 Ir. Eq. R 34 ; Bozon v. Bolland, 4 My. J 
Cr. 354 ; Carmack v. Beisly, 3 D. 4 J. 157.

Where the solicitor declines to act he has no lien upon a fund it 
Court : Cresswell v. Byron, 14 Ves. 271.

The lien on a fund may be actively enforced : Bozon v. Bollard, 
4 My. & Cr. 354. The solicitor may obtain a stop order : Hobm 
Shearioood, 8 Beav. 486 ; or an order for payment of his costs out 
of any money in Court payable to his client, or applicable to the 
payment of the costs : Wardell v. Trenouth, 8 P. R 142. Bute 
solicitor can have no higher claim against a fund by virtue of hit 
lien than that of his client ; and if the client would not be entitled 
to payment of his costs out of the fund neither will his solicitor 
although it may have been recovered by means of proceedings taken 
by him : Francis v. Francis, 5 D. M. G. 108.

Client cannot de- The client cannot assign the fund in Court so as to defeat the soli
citor’s lien, even to a purchaser for value, without express notice: 
Haymes v. Cooper, 33 L. J., N. S. Chy. 488. Neither can the client 
release the adverse party from the payment of costs ordered to be 
paid, so as to defeat his solicitor’s lien : Ex parte Bryant, 1 Mad. 4!, 
But the lien may be defeated by a bona fide compromise by the 
parties to the action : Me Vie v. Hope, Law Times, 23rd June, 
1883, p. 145 ; but a collusive compromise will not have that effect: 
Beanies Costs, 311^313 ; Langle v. Fetterly, 5 U. C. R 628 ; (Trijyi 
v. Mayers, 6 v! C. R. 532 ; Connors v. Squires, 2 P. R. 149 ; -and 

see /Plant >» Stone, 9 U. C. R 458 ; Ex parte Morrison, 4 LI 
Q. B. 153 ; Ex parlx Games, 3 H. & C. 294 ; Brown v. Conant, 2 F. 
R 208 ; Smith v. Thompson, 5 P. R. 166 ; Morgan v. Holland, 1 
P. R. 74 ; Barrett v. Barrett, 18 C. L. J. 56. But when in a suit 
for foreclosure thé plaintiff and defendant compromised the suit, tht 
plaintiff paying the defendant $200 in consideration of his releasing 
his equity of redemption, the defendant’s solicitor was held to hive 
no lien on the $200 : Brownscomb v. Tally, re Fairbairn, 3 Chy. CL 
R 71. An agent of a solicitor has a lien on a fund recovered, uni 
payment by the client to the agent in order to obtain his papers, isi 
good payment as against the principal solicitor : Be Cross, 4 Chy. 
Ch. R. 11 ; but the hen of the agent is no greater than that of the 
principal solicitor , and if the latter have no claim upon the fund 

as against his client, the agent may be compelled to pay it over upon 
a summary application on behalf of the client : Be Edwards, 45 L 
T. 678.

Where money is standing to the separate account of the party to 
a cause, he may apply for payment out by a new solicitor, without 
an order changing the solicitor : Waddilove v. Taylor, 17 L. J. CL 
384. But where the new solicitor delivered the cheque to the client:
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«fore the lien of the former solicitor was satisfied, he was ordered 
j pay him the amount of his lien ; McPhatter v. Blue, 15 C. L J. 162.
Effect of Lien on right of set-off between parties.—The lien Effect of lien on 

if a solicitor cannot prevent a set-off of costs between the parties in right °ff 9et'ptr 

be same action : Pringle, v. Oloag, KX Chy. D. 676 ; Cameron v.
Campbell, 12 ,U. C. Q. B. 159 ; Brigham v. Smith, 17 Gr. 512 ; 
hut see Webb v. McArthur, 4 Chy. Ch. R. 63. But where a special 
lien was given by one of the parties to his solicitor, the right of set- 
fcff to the extent of the special hen thus created was held to be de
feated : Ross v. McLay, 7 P. R. 97. And the right of lien will also 
prevent a set-off of costs incurred in differegj actions, though be- 

ween the same parties and in relation to the same subject matter : 
gie Harrald, 48 L. T. 352. As to the right of the taxing officer to 

off costs see Buie S. C. 436 : Barker v. Hemming, 5. Q. B. D.
I ; Cuthbert v. Commercial Travellers’ Association, 7 P. R. 255.

No Lien on Estate recovered.—In Ontario a solicitor is not No lien on estate 
mtitled to any hen on an estate recovered through his instrumen-reC0Tered' 
ility : Shaw v. Neale, 6 H. L C. 581 ; but see Morgan v. Holland,

I P. R 74. In England since 23 & 24 Viet. cap. 127, sec. 28 (ImpL ),
6 has a hen on all property recovered by him for his client.

Orders 50, 51, provided for transmitting to the other Courts a ord. go-61, 
tificate of every order striking a solicitor off the rolls, and also for 

riking off the Rolls of the Court of Chancery, any solicitor, certified 
a have been struck off the Rollh of Attorneys. These Orders are 

kaw obsolete, and an order striking a solicitor off the rolls applies to 
1 the Divisions of the High Oowrt. (See Re Martyn and Re Solid- 
v, 1 Charley’s Notes of Cases, p. 66, and see Judicature Act, s. 74).

52. Where a case appears justifying or requiring by striking solicitor 

the practice hitherto, an order against a solicitor that 
jie be struck.pff the Roll of Solicitors, unless he shall, 
eforç a time therein limited, show unto the Court 

kood cause to the contrary, it shall be competent for the 
Court, in lieu thereof, to issue an order calling upon 
[he solicitor to answer the matters appearing on affi
davit or otherwise.

Instead of an order to shew cause being obtained, it would seem 
st under the present practice, the proper course is to serve notice 

i motion on the solicitor : see Rule S. C. 404, 405 ; the leave of the 
foort must be first obtained. See Rule S. C. 411, Holmested’s Man- 

, Pr. 201.
In Burton v. Earl of Chesterfield, 9 Jur. 373, it was said that the 
lion could not be made, calling on an attorney to answer the
r

4
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affidavits and at the same time to show cause why he should not be 
struck off the rolls ; and in that case the rule was confined to calling 
on him to answer the affidavits. In a later case, however, the 
rule nisi was granted in the double form : Re Blake, 3 E. & E. 34.

Where the motion is confined to calling on the solicitor to answer 
affidavits simply, and the Court is of opinion that his answer ii 
insufficient, the practice at law has been to enlarge the motion to > 
future day, intimating to the attorney that he may be further heard 
on that day, why he should not be struck off : Re Wright, 12 C. B. 
N.:S. 705 : Re H. 31 L T. N. 8. 730.

In order to give the Court jurisdiction to entertain an application 
for a solicitor to answer matters contained in an affidavit, or to strike 
him off the rolls, it is not necessary that the misconduct of which 
he is accused should arise strictly between solicitor and client : h 
Aitken, 4 B. & Aid. 47 ; Re Attorney, 39 U. C. Q. B. 171 ; Re Knight,
1 Bing. 91 ; Re Blake, 3 E. & E. 34 ; Re Hill, 3 L. R. Q. B. 543; 
Re Chandler, 22 Beav. 353 ; and see Re Cutts, 16 L T. N. S. 715; 
Re Kenya, 13 G. P. 282.

Where in the course of a cause, evidence of fraudulent conduct c 
the part of a solicitor is brought to light, the Court may sua spotlit 
direct proceedings to be taken against the offending solicitor : Good- 
win v. Goanell 2 Coll. 457, 462 ; Wheatley v. Baetow, Re Col(im, " 
D. M. G. 261, 588 ; Re Toma, 3 Chy. Ch. R. 204 ; Re Currie, 25 Gr. 
338 ; Re Solicitor, 27 Gr. 77 ; Thomdyke v. Hunt, 5 Jur. N. S. 
879. j

■At solicitor may be struck off the rolls for fraudulent conduct as i 
trustee : Re Chandler, tupra, where the application was made by 
the cestui que trust ; and see Thomdyke v. Hunt, supra ; Dolland t. 
Johnson, 2 Jur. N. S. 633 ; or for fraudulently abusing the confidents 
of a client : Re Marlin, 6 Beav. 337 ; Re J. C. M. <k J. M. 24 W. 
R. Ill ; or for obtaining a client's money to discharge alleged liabi
lities of the client which did not exist : Re H. 31 L. T. N. S. 730; 
or for getting a false affidavit sworn, and without authority instruct
ing counsel to consent to payment of money out of Court : Wheatley 
v. Bastaw, 7 D. M. G. 261, 558 ; or for falsely representing an in
junction to have been granted : Kimpton v. Eve, 2 V. & B. 352 ; or 
for making an interlineation in an affidavit after it had been sworn: 
Erskine v. Adeane, 18 Sol. Jour. 673, 10 C. L. J. 209 ; or for commit
ting perjury, Seton 652; or for revealing the secrets of a client : 
Re Cutts, 16 L T. N. 8. 715 ; Cholmondeley v. Clinton, 19 Ves. 261.

Where the application is made on the ground of fraud, the fraud 
must be clearly proved ; the Court will not infer an equivocal action 
to have been fraudulent : Re Stewart, 2 L. R. P. C. 88 ; Re S—, 
14 C. P. 323.

Under R. S. O., c. 140, s. 26, a solicitor may be struck off the | 
rolls for default of payment of money received by him as a solicitor:
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Anon, 12 C. L. J. 204. But where considerable sums had got into 
the hands of a solicitor who made default in payment, but the client 
issued execution upon the order directing payment, it was held that 
he had treated the claim as a debt, and a subsequent motion to strike 
the solicitor off the rolls for non-payment was therefore refused : Re 
Fletcher, 28 Gr. 413.

Repayment, pending a motion to strike off the rolls, of money 
fraudnently obtained, is no purgation of the offence : Re H., 31 L.
T. N. S. 730. But when a solicitor has been struck off, it is a con
dition precedent to restorationOhyt he shall have made full restitu
tion, or made the best efforts in his'oower thereto, and satisfy the 
Court as to the propriety of his conduct in the meantime : ne Poole,
4 L. R. C. P. 350 ; Ex parte Pylcesv B. & S. 703. And (he Law 
Society must be notified of any application to restore to thelrolls, a 
solicitor who has been struck off for^njsconduct : Re SoligUor, 19 
C. L. J. 234.

In some cases the solicitor has been suspended from practice for a 
specified time, and not actually struck off : see Eveline v. Adeane,
18 Sol. Jour. 573 ; Re Ilill, 3LR. Q. B. 543 ; Re Blake, 3 E. & E.
34 ; and see further as to proceedings against solicitors, Cordery's 
Law of Solicitors.

Order 53 provided that no suit should be dismissed for misjoinder ord. 63.
I of plaintiffs, and is now superseded by Rule S. C. 103.

54- Wherever it appears to the Court that notwith-Misjoinder of 
standing the conflict of interest in the co-plaintiffs, or partie,‘ 
the want of interest in some of the plaintiffs, or the 
existence of some ground of defence affecting some or 
one of the plaintiffs, the plaintiffs, or some or one of 
them, (ire, or is, entitled to relief, the Court may grant 
such relief, and may modify the decree according 
to the special circumstances of the case ; and for that 
purpose is to direct such amendments, if any, as may 
be necessary ; and at the hearing, before such amend
ments are made, may treat any one or more of the 
plaintiffs as if he or they were defendant, or defend
ants, in the suit, and the remaining or other plaintiffs 
was, or were, the only plaintiff or plaintiffs on the 
record. (3rd June, 1853 ; Ord. 31.)

It is doubtful whether this Order is any longer in force. Rule S. C.

190 seems to make express provision for the matter covered by it.
That Rule is as follows : “ Where an action has been commenced in
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the name of the wrong person as plaintiff ; or when it is. doubtful 
whether it has been commenced in the name of the right plaintiff or 
plaintiffs, the Court or a Judge, if satisfied that it has been so com
menced through a bona fide mistake, and that it is necessary for the 
determination of the real matter in dispute so t& do, may order any 
other person or persons to be sùbstituted or added as plaintiff or 
plaintiffs upom such terms as may seem just” : and see Rules S.C. 103, 
104, enabling the Court to add, or strike out, the names of parties as 
plaintiffs, or defendants : and see also Emden v. Carte, 17 Ch. D. 169 ; 
44 L. T. 344 ; Woodward v. Shields, 32 C. P. 282.

66.

Ord. 66.

O. c. 49,

Order 55 provided that ‘ where there is a misjoinder of plaintiffs, 
and the plaintiff who has an interest has died, leaving a plaintiff on the 
record without any interest, the Court may, at the hearing of the 
cause, order such an amendment of the record as may appear just, 
and proceed to a decision of the cause, if it shall see fit ; and give 
such directions as to costs or otherwise as may appear just and 
expedient. ’ This Order appears to be now obsolete, and superseded 
by the provisions of Rules S. C. 103, 474.

Order 56 provided for the appointment by the Court, of a person 
to represent an estate of which there should be no legal personal 
representative.

This Order is virtually superseded by R. S. 0. c. 49, s. 9, (p. 
596,) which applies to all the Divisions of the Supreme Court, and 
is as follows :—

Appointment of - “ Where in any suit or other proceeding it is made to appear that
person to repre- a deceased person who was interested in the matters in question has sent estate of a .
deceased person, no legal personal representative, the Court or a Judge may either 

proceed in the absence of any person representing the estate of the 
deceased person, or may appoint some person to represent such 
estate for all the purposes of the suit or other proceeding, on such 
notice to such person or persons, if any,, as the Court thinks fit, 
either specially or by public advertisement ; and notwithstanding 
that the estate in question may have a substantial interest in the 
matters ; or that there may be active duties to perform by the person 
so appointed ; or that he may represent interests adverse to the 
plaintiff ; or that there may be embraced in the matter an adminisi 
tration of the estate whereof representation is sought ; and the 
order so made, and any orders consequent thereon, shall bind the 
estate of such deceased person in the same manner in every respect 
as if there had been a duly appointed legal personal representative 
of such person, and such legal personal representative had been » 
party to the suit or proceeding, and had duly appeared, and had

(submitted his rights and interests to the protection of the Court."
This section enables the Court to take one of two courses, either 

(1) to proceed without a representative of ttiê pèrüapal estate of a
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question ; or, (! 
person’s person;
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deceased person who may have been interested in the matters in 
1 question ; or, (2) to appoint some person to represent such deceased 
person’s personal estate for the purposes of the action.

Where the Court makes an order adopting either of these courses, t 
the estate in question is bound and concluded by the proceedings as 
though it had been represented in the litigation by a duly appointed 
legal personal representative.

Whenever, therefore it is necessary that thef real estate of a No authority 
deceased person should be represented in any action or proceeding, me torrpresent 
the Court has no power under this Statute, either to proceed in the realty 
absence of the real representative or to appoint any person to repre- 

j sent such estate, so as to bind it by the proceedings. But in 
any case in which the right of the heir at-law, or next of kin, or of a 

\ class, shall defend upon the construction which the Court shall 
place upon any instrument, and it shall not be known, or shall be 
difficult to ascertain who is, or are, such heir-at-law, next of kin, or 
class, and the Court shall consider that, in order to save expense,or for 

I some other reason, it will be convenient to have the question of con
struction determined before such heir, next of kin, or class, shall be 
ascertained, the Court may appoint a pet son to represent the heir, 
next of kin, or class, and the judgment of the Court is to be bind
ing on the parties so represented : see Buie S. C. 99.

And in every action the Court may now under Buie 8. C. 103, deal 
I with the matter in controversy, so far as regards the rights and 
I interests of the parties actually before it.

The application under the Statute is usually made by ex parte Application un- 
Imotion in Chambers, but the order may be made at the trial of the m£(te.tatute’ h°W 
I action : Mende» v. Ouedalla, 10 W. R. 4S5 ; Hewiston v. Todhunler,
122 L J. Ch. 76 ; Be Peppitt, 4 Ch. D. 230 ; or on a motion for judg- 
Iment : Oairdner v.Qairdner, 1 O.R. 184, and see Curtiusv. Caledonian 
I Fire ami Life Ins. Co., 45 L. T. 662 ; or at a subsequent stage of the 
I action where the party whose estate is to be represented, dies after the 
I trial : McCarthy v. Arhuckle, 31 C. P. 48. Before the order is made 
[notice is sometimes required to be given to the person, if any, who 
I would be entitled to letters of administration : Curtins v. Caledonian 
[fire <fc Life Ins. Co., supra.

The Court has a wide discretion either to appoint a representative, Discretion of 
lor to proceed without any representation if it considers the estate in Court- 
[question sufficiently protected. See Joint Discount Co. v. Broum, 8 
|L. R. Eq. 380 ; Tarratt v. Lloyd, 2 Jur. N. S. 371 ; Hewitspn V Tod- 
|»iinter, 22 L J. Ch. 76.

Representation of the estate has been dispensed with, where the Cases when rcp- 
Ideeeased person was in the same interest as the plaintiff : Cox v. j^nsed'with dlS 
Ihylor, 22 L. J. Ch. 910 ; or where other persons of the same class 
kere before the Court ; Abrey v. Newman, 17 Jur. 153 : and a repre- 
Jfcntative of the estate of one of two executors who had died insol- 
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vent, and to which representation could not be obtained was also ■ i„ an action t
dispensed with : Moore v. Morris, 13 L. R. Eq. 139 ; Band v. Rax- estate, it is not i
die, 2 W. R. 331 ; Rogers v. Jones, 1 Sm. & G. 17 ; and where the deceased person

1 deceased person’s interest was very small ; Montgomery v. Douglat, account of the i
14 Gr. 268 ; and where his estate was insolvent and his next of kin Chapman, 7 Gr.
refused to take out letters of administration and the estate appeared an action againa 
to have no substantial interest in the fund sought to be recovered by rendor’s lien, th
the plaintiff, representation was dispensed with : Curtius v. Cale- respect of her do
<Ionian Fire and Life Ins. Co., 45 L, T. 662, and even where the de- Although the I 
ceased party was sole plaintiff and tenant for life, and an arrear of scope of Ord. 5(
income remained due to him, an administration suit instituted by of a person to r.
him, was on the application of the defendants, revived without any administer, nor i
representative of the original plaintiff, whose executor had died with presence of a lej
out proving his will, but without prejudice to the right of the personal App. R. 373, anc
representative of the original plaintiff to intervene: Hayward v, Wyckhoff, 6 P. R.
Pile, 7 L. R. Chy. 634, but se# Bank of Montreal v. Wallace, 1 Chy. Savings Bank v. i
Ch. R. 261. A person cann

Where a deceased person had by an instrument inter vivos made ■ Statute withoutPersonal repre
sentatives whendispenssd with" over ^*a Pr0Perty to the defendant, who became bound to pay his ■ Eeav. 605 ; Hill \

grandchildren $400 each after the death of the settlor, the Court appointed is the 
dispensed with a personal representative of the settlor, in a suit by litem : Dean of E 
one of the grand-children to enforce payment of the $400 : MuM• had left a will wl
land v. Merriam, 19 Gr. 288, S. C. 20 Gr. 152. Where the interest of therein was appoi
the deceased person only amounted to $20 or $30, and no personal rep Although a judj 
resentative had been appointed, 'the Court dispensed with the pres- live is a party is c 
ence of a 1 representative : Montgomery v. Douglas, 14 Gr. 268. beneficially intere

Where .te had been administered, and pending the suit fa it is only prima fi
administ the personal representative died, and all that re- those interested ii
mained to bè'-done was for the Master to make his report, and it ■ ind the latter are
appeared that the estate was insolvent, an order was made appoint- ■fow/f v. Gibson, 1 
ing the solicitor of the deceased administratrix to represent the ■?. Wide, 14 L R. 1 
estate : Re Tobin, Cook v. Tobin, 6 P. R- 40. So also in an action every v. Fry, 1 Y. 
by a mortgagee of a policy on the life of the mortgagor, who had ■Gr. 110; and it is 
died intestate and insolvent, and no administration had been token ■ the Statute will bi 
out to his estate, the presence of a personal representative of the mort- gUnds of a deceasec
gagor was dispensed with ; Curtius v. Caledonian Fire Ins Co. 45 L T. |f™onal represent. 
6to; Websterv. The British Empire Ins. Co., 43 L. T. 229 ; 15 Ch. D. J realty parties ; R.

csted ity the realty169.
Cases where stat- ^he Statute has been held to apply though the deceased person UCiune, 21 Gr. 515.
ute applies. was never a party to the action (/&.), but see Hughes v. Hughet, 6 ■recovered is one th

App. R. 373. It also applies to proceedings on a special case : Swalbt ■tk execution may 
v Binnst 17 Jur. 29; and to proceedings by petition : Re Ranking, 6 aine, 14 Gr.
R. Eq. 601-5 ; Ex parte Cramer, 9 Hare App. xlvii.; and see Magna) Mly impeached by 
v. Davidson, lb. lxxxii., but is generally applicable only where from here the judgm. 
any cause there is difficulty in obtaining representation of the estate iWy impeached on 
Long v. Storie, Kay App. xk ; Davies v. Boulcott, 1 Dr. & Sm. 23 ; «re entitled to set c 
Bliss v. Putnam, 29 Beav. 20.
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In an action to enforce a lien for an annuity charged upon real 
estate, it is not necessary to make the personal representative of a 

j deceased person who was liable for its payment a party, unless an 
account of the personal estate of the deceased is asked : Paine v.

| Chapman, 7 Gr. 179, and see Burns v. Canada Co., 7 Gr. 587. In 
an action against the heirs of a deceased purchaser to enforce a 
vendor’s lien, the widow of the purchaser is a necessary party in 

I respect of her dower : Paine v. Chapman, 7 Gr. 179.
Although the Statute enlarges the power of the Court beyond the Caeeewhere stat- 

scope of Ord. 56, it has been held not to authorize the appointment apply** °0t 
of a person to represent an estate which the action is brought to 
administer, nor in such an action can the Court dispense with the 
presence of a legal personal representative : Hughes v. Hughes, 6 
App. R. 373, and see Rowsell v. Morris 17 L. R. Eq. 20 ; Outram v.
Wyckhoff, 6 P. R. 150 ; Leonard v. Clydesdale, 6 P. R. 142 ; Toronto 

| Savings Bank v. Canada Life Assurance Co., 13 Gr. 171.
A person cannot be appointed to represent an estate under the consent of per- 

Statute without his consent : Prince of Wales Co. v. Palmer, 2580n »PP°lllted 
Beav. 605 ; Hill v. Bonner, 26 Beav. 372. The proper person to be 
appointed is the person who would, be appointed administrator ad 
litem : Dean of Ely v. Oayford, 16 Beav. 561 ; where the deceased 
bad left a will which was disputed, the person named as executor 
therein was appointed : Hele v. Lord Bexley, 15 Beav. 340.

Although a judgment in a suit to which the personal represents- judgment 
tire is a party is conclusive as regards the personal ef.tate and those representative1111 
beneficially interested therein, whether as legatees or next of kin ; how for binding 
it is only prima facie evidence of a liability of the estate as against repre,en' 
those interested in the realty, whether as devisees, or heirs-at-law, 
tnd the latter are at liberty to rebut it : Eccles v. Lowry, 23 Gr. 167 ;
Lovell v. Oiljson, 19 Gr. 280 ; Willis v. Willis, 19 Gr. 573 ; Harvey 
v. Wilde, 14 L. R. Eq. 438 ; Steel v. Lintberger, 59 Penn. St. Rep. 308 ;
Story v. Fry, 1 Y. & C. C. C. 603, and see Anderson v. Paine, 14 
Gr. 110 ; and it is therefore only to this extent that an order under 
the Statute will bind those interested in the real estate. But the 
hmds of a deceased person may be sold under execution against his 
personal representative, without making the persons interested in the 
realty parties ; R. S. O. c. 66, ss. 35, 36, 40 ; and the persons inter
ested in the realty are prima facie bound by the sale : McEvoy v.
Clone, 21 Gr. 515. • But where the claim for which the judgment is 
recovered is one that is not properly enforceable against the realty, 
the execution may be stayed in an action by heirs-at-law : Anderson 
v. Paine, 14 Gr. 110 : and if a sale take place it may be success
fully impeached by the heir-at-law : Freed v. Orr, 6 App. R. 690.
Where the judgment against the personal representative is success-

Filly impeached on the ground of fraud and collusion, the beneficiaries " 
re entitled to set up the Statute of Limitations against the claim of

/
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the creditor which the personal representative had omitted or neg
lected to plead : Jardine v. Wood, 19 Gr. 617.

The Master in Chambers has power to entertain applications under 
the Statute for the appointment of a person to represent the estate 
of a deceased party ; Collver v. Swayzie, 8 P. R. 42 ; Holmested's 
Manual Pr., p. 210.

Statute does not The Statute does not supersede the authority and jurisdiction of 
dUction ofidurro. Surrogate Courts as the sole tribunals authorized to grant letters 
gale Courts. probate of wills, or letters of administration. It merely enables the 

Court to proceed with an action so as to bind the personal estate of a 
deceased person even though no letters probate, or letters of admin
istration, have been granted by the Surrogate Court. The represen
tative authorized to be appointed by the Statute is not an adminis
trator, but merely represents the estate for the purpose of the action 
in which the order is made, and he is not entitled to act as an admin, 
istratorof the estate, except so far only as it is necessary for him to 
do so for the purposes of the action in which he is so appointed. It 
has not been usual to require any security to be given by a person 
appointed under the Statute to represent an estate, and he has nij 
authority to receive any moneys belonging to the estate he is ap
pointed to represent, except according to the express order of the'- 
Court in that behalf. The Court has refused to appoint a person to 

. receive a sum of money payable out of Court to a deceased person, 
although the amount was small ; Rawlins v. McMahon, 1 Drew 225 ;
Williams v. Allen, 32 Beav. 650, and has refused to order payment to 

the representative, where one has been appointed in the suit : Bym 
v. Sutton, 19 Beav. 646. ,

An administrator ad litem may be appointed by the Surrogate 
Court : R. S. 0. c 46, s. 54, and see s. 51, and a decree against him 
binds the general administrator Davis v. Chanter, 2 Ph. 545 ; Croft 
v. Waterton, 13 Sim. 653 ; Ellice v. Qoodson, 2 Col. 4 ; Williams v. 
Allen, 32 Beav. 650 ; Woodhouse v, Woodhouse, 8 L. R. Eq. 514 ; CoUat 
v. Hesse, 12 W. R. 565.
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ties to the suit ; and without requiring the whole 
trusts and purposes of the settlement, will, or instru- ‘ 
ment, or the whole estate of the intestate, to be exe
cuted or administered under the direction of the Court, 
and without taking the accounts of the trustees or other 
accounting parties, or ascertaining the particulars or 
amount of the property touching which the question 
or questions have arisen, or of the whole estate or 
assets ; but where the Court is of opinion that the 
application is fraudulent, or collusive, or that for some 
other reason the application ought not to be enter
tained, it may refuse to make the order prayed. (3rd 
June, 1853 ; Ord. 29.) (Imp. Act. 15 & 16 Viet. c. 86 

I s. 51.)

The Court may under this Order execute one or more of several 
specific trusts embraced in an instrument without making all -the 

^persons interested in the other trusts embraced therein, parties :
Ptoeqell v. Hingston, 3 Sm. & Or. 337. But some of the parties inter
ested otrboth sides of the question involved must be before the Court :
Swallow v. Binns, 9 Hare App. xlvii. The Court has refused to per- 

! mit a plaintiff at the hearing to strike out the names of defendants 
whom he had improperly omited to serve with a subpoena to hear 

, judgment, and proceed in their absence although such parties had 
merely a nominal interest : Lanham v. Pirie, 2 Jur. N. S. 1201, and 

I see Quantz v. Smelter, 6 P. R 228 ; but where at the hearing it was 
discovered that an order pro confetto against certain defendants had 
been vacated by a subsequent amendment, the Court pronounced a 
decree saving the rights of such defendants : Waddle v. McQinty,

115 Gr. 261. A decree for foreclosure could not be made under this 
Order as against some only of the parties interested in the equity of 
redemption : Caddick v. Cook, 32 Beav. 70. But where the parties 
interested in the equity of redemption are numerous, the Court may 
under Ord. 438 award judgment, and direct that parties so interested 
be made parties in the Master’s Office, but such order can only be 
made, where one or more parties interested in the equity of redemp
tion, are already parties to the action.

No action is now to be defeated by reason of the misjoinder of Action not to be 
parties, and the Court may in every action deal with the matter in*^^ by m"*" 
controversy so far as regards the rights and interests of the pftfties 
actually before it : Buie S. C. 103. Where a defendant now wishes to 
raise an objection to the plaintiff’s proceedings, on the ground of the 
non-joinder or misjoinder of parties, it can no longer be raised by
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demurrer, but must be raised on motion to add, or strike out, parties : 
Werderman v. Société Generale D'Electricité, 19 Ch. D. 246 ; 45 L T. 

514 ; 18 C. L. J. 18, or the Court itself may mero motu make an order | 
for that purpose: Kino v. Rudkin, 6 Ch. D. 160 ; Rule S. C. 103, a.

The Order applies to applications made under The Trustees Relief I 
Act, 1850, and some put of several parties entitled to the equity of 
redemption were held entitled to apply under that Act for a recon
veyance : Re Sharpley’s Trusts, 1 W. R. 271. The Order also ap
plies to pjtrties to special cases : Swallow v. Binns, 9 Hare App. 
xlvii ; Re Brown, 29 Beav. 401.

When the Court proceeds under this Order in the absence of any I 
parties interested, the absent parties are not bound by the proceed- 
ings : Doody v. Higgins, 9 Hare App. xxxii.

wsiitjofpîrtiei 58- It shall not be competent to a defendant to take I 
Ruî« apply!”8 an objection for want of parties in any case to which

the sev'en rules next hereinafter set forth apply. (3rd | 
June, 1853 ; Ord. 6, s. 2.)

Under RuleS. C. 102, subject to The Judicature Act and Rules this I
Order is now in force in all the Divisions of the High Court of I
Justice. The object of this Order is to save unnecessary expense, I
and where unnecessary parties are made to the action, the Court will
refuse to charge the estate with extra costs thereby occasioned : I
Rodgers v. Rodgers, 13 Gr. 457 ; Bradley v. Wilson, lb. 645, and it |
would seem that the plaintiff may be ordered to pay such costs.

Persons not made Although in the several cases mentioned in the Order the action I
partlei, must be may p,e commenced and judgment obtained without making all served withjudg- . „ . .
ment. persons interested parties to the action, yet the persons who but for I 

this Order, would be necessary parties to the proceedings must under I 
Ord. 60 post, be served with a copy of the judgment, unless the I 
Court, or Master, dispense with the service, and it is not until ‘ ‘ after I 
such service,” that they are bound by the proceedings. Whetherl 
persons upon whom service of the judgment is dispensed with, are I 
bound by the proceedings as if they had been actually served, is not I 
stated in the Order, and it is possible that they would not be so | 
bound. Sfee Doody v. Higgins, 9 Hare App. xxxii.

Persons from Notwithstanding this Order, all (persons from whom an accountiil 
whom an account gought, must be made parties in the first instance : Latch v. Laid,I
should bè^ade 10 L. R. Chy. 464 ; Walker v. Seligmann, 12 L. R. Eq. 152;]
parties. Rolph v. U. C. Building Society, 11 Gr. 275, 278-9 ; Hopper M 

Harrison, 28 Gr. 22 ; and the judgment cannot be varied under Ordl 
60, at the instance of persons served with the judgment so m nl 
direct the taking of accounts foi which no foundation is laid ii| 
the pleadings ; Foster v. Foster, 3 L. R. Chy. 330, at all evei
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opportunity to adduce evidence to show that the account should not 
be ordered : and persons served with the judgment, have no greater 
right to call the original defendants to account, than they would 
have if such persons had been originally made co-defendants in the 
action ; thus in an action by a remainderman for an account, it was 
held that a tenant for life served with the judgment could not claim 
an account of the income : Whitney v. Smith, 4 L. R. Chy. 513.

All persons in the same interest with the plaintiff, necessary to be 
made parties, except perhaps infants, should be made co-plaintiffs ; 
where they are made defendants in consequence of their refusal to 
join as plaintiffs, they will be refuse! their costs ; Ling vi Smith,
2* Gr. 246. I

Rule 1.—A residuary legatee, or next of kin,\ may 
have a decree for the administration of the personal 
estate of a deceased person without serving the remain
ing residuary legatees or next of kin. (Imp. Act, 15 
& 16 Viet. c. 86, s. 42, r. 1.) /

Where the action is brought by one of several residuary legatees, Action by reei 
the plaintiff sufficiently represents all the residuary legatees, and the Juary legatee, 
others are not entitled as of course to appear in the Master’s Office, by • 
a separate solicitor, and if they do, they may be refused their costs ; 
to entitle them to costs some sufficient reason should be stated in the 
Master’s report, for their being represented by A>eeparate solicitor :
Gorham v. Oorham, 17 Gr. 386.

The legal personal representative is a necessary party to an action person&i repre. 
for general administration, and it is necessary to allege that the «-■ntatlve a nw-es- 
person named as the legal personal representative has proved the tion fcradminll- 
will or obtained letters of administration as the case may be : Penny tr*tion- 
v. Watts, 2 Ph. 149 ; Re Marshall, Fowler v. Marshall, 1 Chy. Ch.
R. 29 ; Kelly v. Ardell, 11 Gr. 679 ; Simons v. Millman, 2 Sim. 241 ;
Lowry v. Fulton, 9 Sim. 104 ; Zimmerman v. O’Reilly, 14(^646;
Groves v. Lane, 16 Jur. 1061 ; Cooke v. Qittings, 21 Roilv. 497 ;
Beardmore v. Gregory, 2 H. 4M. 491 ; Cary v. Hills, 15 L. K. Eq. 79 ;
Dowdeswell v. D., 9 Ch. D. 294 ; Rowsell v. Morris, 17 L. R. Eq. 20.
Bat probate, or administration, obtained by the alleged personal re
presentative pendente lite before the trial of the action, will be suffi
cient to bind the estate : Bateman v. Margerison, 6 Hare 496, and 

j this was held even though the objection was taken by defendant in 
his answer : Edinburgh Life Assurance Co. v. Allen, 19 Gr. 593 ; and 
see Stump v. Bradley, 15 Gr. 30 ; McDonald v. McDonald, 14 Gr.
133, where^ probate not obtained until after judgment. Judg
ment for the general administration (if a deceased person’s estate 
cannot be granted against an executor de son tort where the legal 
personal representative is not a party : Rowsell v. Morrit, 17 L R.

8
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Action for pro-

Eq. 30 ; Outram v. Wyrkoff, 6P. R. ISO, bat see Re Lovett, Amlin 
v. Lindsay, 3 Ch. D. 198 ; nor against one of several executors wh< 
have proved, even though the absent executor be out of the jurisdic
tion : Re Freeborn, F. v. Carroll, 6P.R. 188; Latch v. Latch, 10. LE.' 
Chy. 464. All the executors who have proved, and all who have 
acted, even though they • have not proved, are necessary parties : 
Vickers v. Bell, 4 D. J. k S. 274 ; ffamp v. Robinson, 3 D. J. &. S. 
97 ; Latch v. Latch, supra ; but an executor who has renounced, or 
who has neither proved nor acted, need not be made a party : For
syth v. Drake, 1 Gr. 223 ; Willis v. Walker, 1 Vem. 90 (n) 2 ; Stinson 
v. Stinson, 2 Gr. 508 : but where the plaintiff brought a suit for 
administration against one of three executors and trustees, aJh 
in the bill that the others had never acted, and the bill having 1 
served by publication, on a hearing Pro confessa the Court refusi 
to make a decree in the absence of she other two executors and tn 
tees as parties, or of proof of tlWfacts alleged, accounting for i 
not being made parties : Lane err Young, 17 Gr. 100. The renmicia- 
tion of an executor under R. S. O. c. 46, s. 59, is peremptobyanil 
cannot be recalled on the death of the acting executor : Allén\ 
Parke, 17 C. P. 105 : and after renunciation he- cannot execute a 
power of sale given to him, qua executor : Travers v. Oustin, 20 Gr. 
106 ; and see Re Delarontle, 19 Gr. 119. As to the acts which 
will render an executor liable, notwithstanding his renunciation 
of probate, see Vannatto v. Mitchell, 13 Gr. 665.

Thèyrepresent^tive of a deceased executor who fully accounted to 
the survivi«s'exécuter, need not be made a party : Webster v. Ley», 
28 Gr. 471.

An executor proving the will, after judgment bas been obtained, 
against another executor who had previously proved, might formerly 
have been added as a party by a supplemental order : Quthrie v. 
Walrond, 22 W. R. 723 ; and it would seem he might under the 

present practice be brought before the Court under an order to con
tinue proceedings, see Rules S. C. 374, 385. A general decree for admin
istration was granted in a creditor’s suit against an administrator ad 
litem, it being alleged in the bill that there was no personal estate, 
and the parties interested in the realty having allowed the bill to be 
taken pro confeiso against them : Dey v. Dey, 2 Gr. 149, but see re
marks of Spragge, C., Oarrow v. McDonald, 20 Gr. Î30.

An action for protecting the estate until probate cannot be joined
bill so framed waiuntn ” robateate w‘^ an action for administration ; formerly a

demurrable for want of parties : Rawlings v. Lambert, 1 J. & H. 458; 
Overington v. Ward, 34 Beav. 175, and see Tempest v. Camoys, 35 
Beav.- 201, and Cole v. Clover, 16 Gr. 392 ; but now any objec
tion to an action on the ground of the absence of necessary parties, 
can not under The. Judicature Act be taken by demurrer, but the 
question must be raised on motion to add the necessary parties ;

I Wtrdermann v. 
|J. 18; 19 Ch. 1 

The removal i 
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Werdermann v. Société Generate D'Electricité, 45 L. T. 514 ; 18 C. L.
| J. 18 ; 19 Ch. D. 246 ; Young v. Robertson, 2 O. R. 439.

The removal of the assets out of the jurisdiction will be restrained Removal of 
by injunction even though the deceased’s domicile was out of the Strained. |

| Province : Shaver v. Gray, 18 Gr. 419.
Where the action relates to the realty as well as the personalty, Real representa- 

I unless the executor is also trustee, or devisee, of the realty, or oftive"’ when 
some part of it : Stewart v. Hunter, 14 Gr. '132, it is necessary to 

i the heir, or if the lands be devised, then the devisee, or one or 
I more of the devisees (Calvert, 151, 153, Ord. 472 post.) But execu

tion against the lands of a deceased person may be issued upon a 
I judgment against his personal representative, although those inter- 
I tiled in the realty are not parties to the action ; R. S. 0. c. 66, s. 
j 40, and see McEvoy v. Chine 21 Gr. 615.

No action can be brought by a legatee, or next of kin, against a No action for 
I personal representative before a year has elapsed from the death of 
I the deceased testator, or intestate, 33 Geo. III. c. 8; Slater v. or next of kin, 
j Sluter, 3 Chy. Ch. R. Ï ; Vivian v. Westbrooke, 19 Gr. 461. But an death” * ye“ 0<
I action for the protection of the estate simply, may be brought by a
I legatee, or next of kin, against an executor de son tort before the lapse
[of the year: Beardmore v. Gregory, 2 H. & M. 491 ; but not for ad-
Iministration as well : Rawlings v. Lambert, 1 J. & H. 458 ; Overing-
Iiomv. Ward, 34 Beav. 175- The High Court has no power to appoint High court can
I an executor, in place of executors who have become incompetent to act mt appoint trus-
I through bodily infirmity, that can only be done by the Surrogate executor.
1 Court : nor will the High Court appoint a trustee in place of such 

executors ; Corrigal v. Henry, 2 Gr. 310. But where an executor has 
I become insolvent a Receiver will be appointed : Hprrold v. Wallis,
|9 Gr. 443, and see Meacham v. Draper, 2 Gr. 316.

Where the personal representative has duly advertised for credi- when personal
tors under R, S. O. c. 107, s. 34, and has distributed the estate, that representative .. ’ ’ has distributed

p an answer to a subsequent action against him for administration, estate after ad-
jhy a legatee, see Newton v. Sherry, 1 C. P." D. 246 ; or by a creditor : Jutute”8admlnU- 
Cnjij v. Rowland, 3 L. R. Eq. 368, even though he h*ve retainedtration refused. 

Bnoney in his hands to answer legacies, because from the time he 
lets apart jponeys to answer legacies, he ceases to hold them as execu

tors, but becomes then a trustee thereof for the legatees: lb ; Cameron 
jx. Campbell, 27 Gr. 307 ; Ballard v. Marsden, 42 L. T. 763 ; Galbraith 

F- Dmcombe, 28 Gr. 27, but see Noble v. Bt^tt, 24 Beav. 499. But 
i has notice of a creditor’s claim, he is not discharged because it 

^as not sent in : Wood v. Wood, Markwell’s Case, 21 XV. R. 135 ;
(Land Credit Co. of Ireland, W. N. (72) 210 ; and if the adver

tisement is insufficient he is not protected : Wood v. Weightman, 13 
> R- Eq. 434

1 Where also there had been an accounting in the Surrogate Court Account in Sur
ly the personal representative and no objection made for eight years, rogate °°urt- 
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Personal rep»PW-
aentative distri
buting estate 
without adver
tising under 
statute, remains 
ljable-to credl-

Infant not liable 
to account.

Payment of leg
acy, is admission 
of assets.

Administration 
refused when 
estate small.

Ord. applies to 
applications in 
Chambers for 
administration.

the right to a further account in the High Court of Justice was held ] 

to be barred : Belly. Landon, 18 C. L. J. 178.
Personal representatives distributing an estate without advertis

ing under the Statute (/?. S. 0. c. 107, s. 34), or without the authority 
of the Court remain liable to a creditor, though they had no notice 
of his claim, Knatchbull v. Feariiheail, 3 My. & Cr. 126 , Noble y. 
Brett, 24 Beav. 499 ; Jeff trys v. Jeffery», 19 W. R. 464 ; and also to 
legatees ; and where the executor has distributed under a mistaken 
construction of the will he is liable to the parties injured : Hilliard 
v. Fulford, 4 Ch. D. 389 ; Boulton v. Peard, 3 D. M. G. 608 ; Doyle 
v. Blake, 2 Sch. & L. 243 ; but he would have a right to recoup him
self out of any further payments due to those who had been over
paid : Dibbs v. Ooren, 11 Beav. 483 ; and would also seem entitled 
to call on them to refund the money overpaid them, but not any in
terest thereon : Jervis v. Wolferstan, 18 L. R. Eq. 18.

An infant executor is not liable to account for assets received by j 
him whilst a minor : Nash v. McKay, 16 Gr. 247 ; Hindmarsh v., 
Southgate, 3 Russ. 324.

Payment of a legacy in full, is, prima facie, an admission of assets to I 
pay all legacies/ in full, but it jvs open to explanation : Coleman v. 1 
Whilehead, 3 Gr. 227. /

Administration has been refused where the estate was sworn bi 
the executors not to have exceeded $50 : Foster v. Foster, 19 Gr. 
463 ; but see Be Falconer, 1 Chy. Ch. R. 273 ; and where the plain
tiff’s claim as legatee, only amounted to $28, notwithstanding it wai 
alleged that there were other legacies for a considerable sum remain
ing unpaid, administration was refused, though the suit was unop
posed : Reynolds v. Coppin, 19 Gr. 627.

This Order applies to applications for administration on summary 
applications in Chambers, under Ords. 467 or 638. See BuH S.C. 3, 
under which, these latter Orders are in force in all the Divisions of the 
High Court : but it is to be noted that rule 1 of this Ord. is confined 
to actions by a residuary legatee, or next of kin, and rule 2 is con 
fined to actions by a legatee interested in a legacy charged upon real 
estate, and therefore neither of these rules extend to actions by spe
cific legatees, or pecuniary legatees whose legacies are not charged a 
real estate ; but see Ord. 7 ante, as to meaning of words ‘ ‘ legacy,’
‘ * legatee, ” and '1 residuary legatee. ”

Legatee whose 
legacy is rhnrged Rule 2.—A legatee interested in a legacy charge! 
notjoin^other** uPon real estate ; or a person interested in the pro 
perwn' inter. ceec|8 0f reaj estate directed to be sold, may have i 

decree for the administration of the estate of 
4 deceased person, without serving any other legate

or person n 
[Imp. Act 1

See note to r

Rule 3.—I 
| like decree, ^ 

or co-heir.
See note to r 1
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or person interested in the proceeds of the estate.
[Imp. Act 15 & 16 Viet. c. 86, s. 42, r. 2.)

j See note to r 1.

Rule 3.—A residuary devisee, or heir, may have the Remdnary de-< vi 866 or neir,u66a
j like decree, without serving any co-residuary devisee, °1°,tDJ^l°r'^tlr, 

or co-heir.
See note to r 1.

| Rule 4.—One of several ceatuia que trust, under a one of eevemi 
deed or instrument, may have a decree for the execu-jom oth« ™.t. 
tion of the trusts of the deed or instrument, without 
serving any other of such cestuis que trust. (Imp. Act,
15 & 16 Viet. c. .86, s. 32, r 4.)

A new trustee may 1# appointed in an action by one of several 
calm queJrust : Jones v James, 9 Hare, App. lxxx.

A suit by one of two cestuis que trust to recover an annuity charged 
upon land devised to the defendant, was held maintainable without 
making another cestui que trust interested in another annuity charged 
on the same land, a party : Rees v. Enyleback, 12 L R. Eq. 225.

But parties who claim adversely to the trust could not formerly 
be made parties to a suit for the execution of the trust : Attorney- 
General v. Avon Corporation, 3 D. G. J. & S. 637, where it is said 
that Talbot v. Earl of Radnor, 3 My. A K. 252, to the contrary had , *
been constantly disapproved and never followed ; but see now Rules
8 C. 91, 92.

All persons from whom an account is required must be made ori- Persons from 
| ginal parties to the action, see ante p. 38 ; thus a cestui que trust who «quTre^.'unist 

i been party to a breach of trust, is a proper party : Jesse v. Ben- ^standing 
nett, 6 D. M. G. 609 ; and a stranger or a ceeditor, who has joined 
m the breach of trust may be joined : Lund v. Blanshard, 4 Hare 9 ;
Bank of Toronto v. Beaver and Toronto Mutual Fire Insurance Co.,
26 Gr. 102 ; Consett v. Bell, 1 Y. A C., C. C. 569 ; Stainton v. The
Canon Co., 18 Beav. 146. But if a trustee commits a breach of trust,
the person participating is not a necessary party to an action for the 1
general administration of the trust estate : Tiffany v. Thompson, 9
Gr. 244.

Where a suit was brought by a remainderman for an account .
I against trustees, the tenaffts for life who were served with the decree,
I were held not entitled to call the trustee to account as to the in- 
|come : Whitney v. Smith, 4L R. Chy. 513.

The Court will decree the execution of a trust of lands in a foreign Execution of
(country when the trustee is resident within the jurisdiction : Smith ^untrV'mi^be' 

’• Henderson. 17 Gr. 6 ; and see Re Robertson, R. v. R. 22 Gr. 449. decreed, when.

1 Ï '
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In suit* fbr pro
tection of pro
perty, all inter
ested need not 
be joined

Rule 5.—In all cases of suits for the protection of 
property pending litigation, and in all cases in the 
nature of waste, one person may move on behalf of 
himself, and of all persons having the same interest. 
{Imp. Act, 15 & 16 Viet. c. 86, s. 42, r. 5.)

Sale by trustee 
restrained in suit

Where property was offered for sale by a trustee under depreciatory
by one of several conditions of sale as jbo title, the sale was restrained in a suit
c.q.t. instituted by one of several cestuis que trust : Dance v. Goklinghan, 

8 L. R. Chy. 902.
Where the action is necessary and proper, and has resulted in bene

fit to the co-owners, they may be compelled to bear\their proportion 
of the expense of the action, according to the advantage they are 
shown respectively to have derived from the proceedings : Gage t. 
Mulholland, 16 Gr. 145.

Personal repre- Rule 6.—An executor, administrator, or trustee, may
sentative, or e e J
trustee, may obtain a decree against anv one legatee, next of kin
have a decree for o v o
administration. or cestui que trust, for the administration of the estate
or execution of 1
jolî?ing'aiï*c°llf, or execution of the trusts, {hap. Act, 15 & 1$ 

Viet. c. 86, s. 42, r. 6.)
In action for ad- Where an action for administration is brought by the persons!
pcreonalreplr(>y representative, some special circumstances requiring the interven
sentative, special tion of the Court must be shown : Cole, v. Glover, 16 Gr. 392 , Barrs 
circumstances _ ~
must be shown, v. Barry, 19 Gr. 458; Grant v. Grant, 18 C. L. J. 99. It seems

that he has no right to institute an action merely to obtain an 
indemnity by passing his accounts : White v. Cummins, 3 Gr. 602 ; 
Cole v. Glover ; 16 Gr. 392. As to whether a deficiency of assets to 
pay debts in full is alone a sufficient reason, seems doubtful : Suri
nam v. Swetnam, 6 P. R. 149 ; Re Ette, 6 P. R. 159 ; Re Shipman, 
Wallace v. Shipman. 24 Gr. 177 ; Marsh v. Marsh, 7 P. R- 129: 
Re Jack, Jack v. Jack, 13 C. L. J. 358 ; Re Bromley, (Blake, V. C., 
28th Jany., 1878 ;) and see further, Ord. 471 note. Wrhere there 
were leaseholds it was held that the executor was entitled to bring 
an action in order to obtain indemnity against liability on the cove
nants in the lease ; Re Bosworth, Howard v. Caston, 45 L. T. 136 ; 
Dodson v. Sammell, 1 Dr. & Sm. 675 ; 4 L. T. N. S. 44 ; but see 
R. S. 0., c. 107, s. 32. The absence of a legatee beyond the juris
diction, whom the executors are unable to discover, was held to 
be a sufficient ground for the executors coming to the court : Be 
Wade, Dee v. Wade, 18 Gr. 485.

He may be order- Where the action is unnecessarily brought by the personal repre-
ed to pay ooata. gentative, he may be ordered to pay costs, or may be refused his 

i costs : see cases cited Ord. 638, post.
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An executor may begin an action before obtaining probate, but Executor may
1 • , , . ,, begin suit before

he must obtain probate before the tnal : Newton v. Metropolitan probate.
Railway Co., 1 Dr. & Sm. 583 ; or before a defence is filed that he 
is not executor : Simons v. Milman, 2 Sim. 241, ; (but see Edinburgh 
Life Assurance Co. v. Allen, ante p. 39 :) and the same rule applies 
to administrators : Humphreys v. Humphreys, 3 P. Wms. 350. •

An executor canqot under this order bring an action against one Executor cannot 
[' of two co-executors who have proved, without making the other a sue'onfMjf sev*r 
party : Latch v. Latch, 10 L. R. Chy. 464. eral co-executors.

An action may be brought by a trustee against his co-trustee to But c. g. t. need 
recover and secure the trust fund, without joining any of the cestuis not beJ°ine<1- 
r/ue trust as parties : Horsley v. Fawcett, 11 Beav. 565 ; Baynard v 
Wooley, 20 Beav. 583 ; May v. Selby, 1 Y. & C. C. C. €35 ; Peak v,

I Ledger, 4 D. G. & S. 137 ; Franco v. Franco, 3 Ves. 75 ; and an ae- , 
tion may be also brought by the trustee against one cestuis gut 

I trust to recover the trust fund without making the other cestuis gut 
\ trust parties : Bridget v. Hatnes, 1 Coll. 72.

An executor who advanced money to pay the price of certain land Action by i>er-1 
: held his testator as lessee with a right of /purchase, was held tSves'to'enforce*" 
I entitles to enforce his claim against the land, for the advances so claim «gainst 

made, the personal estate being exhausted : Lannin v. Jerrnyn, 9 
I fir. 160.

A personal representative who is a creditor of the estate may,
I where the personalty is exhausted, obtain judgment against a devi

see for administration of the reality devised. To such an action the 
heir-at-law is a proper party ; but where the devisee made no objec
tion in his answer to his not being joined, and the plaintiff alleged 
by his bill that there were no lands descended, a decree was made 

I in the absence j of the heir, for the administration of the realty :
Tiffany v. Tiffdpy, 9 Gr. 158.

Ride 7.—An assignee of a chose in action may insti- Assignee of
J . ° chose in action
tute a suit in respect thereof without making the m»y sue without

1 , 1 ° joining assignor.
I assignor a party thereto.

See B. S. O., c. 116, s. 7. The assignee must take the beneficial Assignee must 
! interest in the claim assigned. He cannot sue in his own name toke bene8cill|y- 
alone, either under the statute, or under this Order, where the 
assignment is made merely to enable him to bring the action : Wood 

Iv- Me Alpine, 1 App. R 234 ; and see National Provincial Bank of 
ugland v. Hark, 44 L. T. N. S. 585, where the assignment is only by 

way of security, the assignor may sue in his own name notwith - And absolutely, 
standing the statute : Hostrawser v. Robinson, 23 C. P. 350 ; Dawson 
v. Graham, 41 Q. B. 532. A bond to secure alimony to a married Bond to secure • 
woman was held not to be assignable so as to enable the assignee to assignable. "0t 

I sue in his own name : Reifenstein v. Hooper) 36 Q. B. 295. Any

m
ow

n
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up.

Defence» existing defence existing against the assignor at the date of the assignment
at date ot assign* , ....... ’
ment may be set may be set up in an action/by the assignee : Exchange Bank v. Stinson,

32 C. P. 158. Where the plaintiff has only a partial assignment, the 
assignor should be made a party ; but the defect when taken at the 
bearing was cured by the assignor appearing by counsel and sub
mitting ^to be added as a party plaintiff, and bound by the pro
ceedings : Yates v. Great Western Iti/. Co., 24 Gr. 495.

in cmwsWrcd 59 In all the above cases the Court, if it sees fit,
bj' Ord. 58, Court * ’
^[rr:S'"ay recluire any Other person to be made a party to

\

l VH 868 COY

as parlies.

I'etsons who 
would be neces
sary parties ex
cept for Ord. 58, 
meet l>e served 
with Judgment.

the suit, and may, if it sees fit, give the conduqt of 
the suit to such person as it deems proper ; and may 
make such order in any particular case as it deems 
just for placing the defendant on the record on the 
same footing in regard to costs as other parties having 
a common interest with him in the matter in question. 
(3rd June, 1853; Ord 6, s. 2.) (Imp, Act, 15 k 1G 
Viet. c. 86, s. 42, r. 7.)

This Order is still in force : Ride S. C. 102, and sep Rules S. C. 103, 
104.

60 In all the above cases the persons who, accord
ing to the practice of the Court, would be necessary- 
parties to the suit, are to be served with an office-copy 
of the decree (unless the Court [or Master, see Ord. 

îw (MLt ^ 111 587,] dispenses with such service) indorsed with the
iv. f notice set forth in Schedule A, hereunder written, and

j, x-y {. after such service, they shall be bound by the proceed-
frtèhucch If 'Inc in the same manner as if they had been originally

s made parties to the suit ; and upon service’of notice
« upon the plaintiff, they may attend the proceedings 

under the decree. Any party.so served may apply to 
the Court to add to, vary, or set aside the decree, 
within fourteen days from the date of such service- 
(3rd June, 1853 ; Ord. 6, s. 2.)

This Order, subject to The Judicature Act and Rules, applies to ac 
tions in all the Divisions of the High Court : Rule 8. C. 102.

Office Copy to be Served.—An office copy of the judgment 
must be served. The copy of the judgment for service may be made 
an office copy, either by the Registrar, or Local Officer in whose office 
the judgment is entered, or by the Deputy Registrar, or Local Regie-

Offir1 ropy to be
served.
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trar, or Deputy Clerk of the Crown, at the place where the reference 
is being prosecuted. See Ord. 547 post, and Rule S. C. 417. The 
office copy may be made, either by comparing the copy intended to 
be made an office copy, with the entry in the judgment book, or with 
another office copy.

Who to be Served —All parties, who, hut for Ord. 58, would (Ablllltl^0rrel0^8<!w^,) 
have been necessary parties to the action, who have not been made would have been 
parties, must be served with the judgment, unless service he dis- must6*
pensed with. Infants interested must be served : see Ord. 523 ; be served.
Clarke v.Clarke, 20 L T. O. S. 88. Rules S. Ü. 36, 70, appear to apply 
only to the appointment of guardians ad litem to defendants who are 
originally made parties to an action. They do not seem to apply to 
the appointment of guardians tç infants required to be served with 
an office copy of a judgment under Ord. 60. Service of the office copy 
of the judgment on the Official Guardian ad litem does not appear of 
itself sufficient to constitute him guardian ad litem for infant parties Infiinta 
requiring to be served under Ord. 60. 'There must be an order 
taken out appointing him guardian in such cases. The Master 
has power to appoint a guardian ad litem to infants, and lunatics, Lunatics, 
where he deems it advisable while the proceedings are pending in 
his office ; Ord. 587. The procedure to obtain such appointment by 1 
the Master appears to be governed by Ord. 520—526. And it would 
seem that the order can only be made by the Master on notice ; but 
in the case of infants, the procedure for obtaining the order on 
precipe under Ord. 610 would appear to be still in force. After the 
appointment of the guardian ad litem, he must be served with the 
order appointing him guardian, and the office copy of the judgment.
The Official Guardian is usually appointed guardian. ,

Effect of Service.—The person served is not liable to account. Parties who are 
nor can a motion for an injunction be made against him : Walker v. tound’bypro- 
Rdigmann, 12 L. R Eq. 152 ; Hopper v. Harrison, 28 Gr. 22 ; eeedings.
Ralph v. U. C. Building Society, 11 Gr. 275, 278-9. See, however,
In re Rees, Rees v. George, 15 Chy. D. 490. Neither can he require 
the defendant to account any farther than if he had been himself 
an original defendant in the action : Whitney v. Smith, 4 L R. - Chy •
513. A party served, however, may impeach in the Master’s office 
an instrument set up in answer to his claim as a legateexon the 
ground of fraud : Darling v. Darling, Rossa's claim, 15 C. L. U. 112.

Whether the party serveq attend the proceedings or not, he is 
bound by the proceedings. Unless he give notice to the plaintiff of 
his intention to attend the proceedings under the judgment, he is 
not entitled to service of- notice of the proceedings in the Master’s 
office : English v. English, 12 Gr. 441.

Attending Proceedings.—A person served is entitled, on giving Parties served 
notice to the plaintiff, to attend the proceedings. A party so attend- atT

A
X

I
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ing, although entitled to notice of the future proceedings inythe 
action, does not thereby become a party to the action : English v. 
English, 12 Gr. 441 ; Walker v. Seligmann, 12 L. R. Eq. 152.

Under Ord. 217 the Master has power, among other thing^ to 
give special directions as to the parties who are to attend on the 
several accounts and inquiries ; and see also Rules S. C. 114, 518. A 
person served under Ord. 60, and attending the proceedings without 
special leave, may be ordered to pay all the extra costs occasioned by 
his so attending, if it appear that his attendance was unnecessary : 
Sharp v. Lush, 10 Ch. D. 468 ; and see Daubney v. Leake, 1 L II. 
Eq. 495.

Persons served with the judgment,, and not attending the proceed- 
ings, are not entitled to service of the warrant to settle the report :

rn v. Measures, W. N. (66) 122 ; nor of the notice of hearing on 
further directions : Lee v. Sturroek, W. N. (76) 226. If any relief 
is intended to be asked against them they are entitledUo notice, even 
though they have not attended, the proceedings before thef Master : 
Re Rees, Rees v. George, 15 Chy. D. 490. g

Motion to Vf.ry Judgment. —The motion to vary, or se)t aside, 
the judgment must be made on notice to the plaintiff. In thf Chan
cery Division the motion should be set down to be heard onr a Wed
nesday. In the other Divisions it may be brought on f/r hearing 
before a single Judge sitting in Court, on a Tuesday, or Friday, and 
need not be previously set down. Seven days’ notice of the 
motion must still be given : see Ord. 418 post ; and in the Chancery 
Division the action should lye set down seven clear days before the 
day named for hearing the motion : Ord. 418.

On the motion to vary the judgment by any person served with a 
copy', the Court will not direct the taking of accounts for which no 
foundation was laid in the pleadings or proceedings in the action, 
except perhaps on the terms of allowing the party from whom such 
account is sought, an opportunity to adduce evidence, to show why it 
should not be granted : Foster v. Foster, 3 L. R. Chy. 330 ; and see 
Murgairoyd. v. Caldwell, 10 L. T. N. S. 410. Additional accounts 
and inquiries have been directed after the report, at the instance of 
a party subsequently served with the decree : Reeve v. Rear, W. N. 
(71) 52. Under the former practice in Chancery', any person served 
with the decree might rehear the cause : Ellison v. Thomas, 1 D. 
J. & S. 18.

Where the question intended to lie raised does not appear on the 
pleadings or previous proceedings in the action, it may be necessary 
to-present a petition in the nature of a bill of review under the 
former Chancery practice. No petition for leave to file this petition 
is necessary : Kidd v. Cheyne, 18 Jur. 348; Duggan v. McKay, 1 
Chy. Ch. R. 380 ; and see Ord. 330-334, post.
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It would seem that a purchaser under a judgment pronounced Purchaser 
in an action constituted limier Ord. 58, is bound to see that thaUlU^saary 
it has been served on h\\ necessary parties, so as to bind them P«r^811 romx”11 
by the proceedings, in the same way that a purchaser is bound to lugs.6 P 
see that all necessary parties, are made parties to any other action 
in which a sale is di/ected .by the Court. Primâ facie, only the 
persons who are actually named as parties to the record are bound,
Ord. 60 forms an eitcepIRon to this rule. See Peeve v. Peeve, W.
N. (71) 52, and Bussell v. Pomave», 3 App. R. 635.

A purchaser, hflwever, is not bound to enquire into the regularity 
of the proceedings antecedent to the judgment : Gunn v. Doble, 15 ' •
Gr. 655 ; Shaw/v. Crawford, 4 App. R. 371. Collins v. Denison, 2 
Chy. Ch. R., <65.

Dispensing with Service.—The Master, to whom an action is Dispensing with 
referred, as well as the Court, has power to dispense with the service men” of ,’uilg 

of a copy of the judgment : see Ord. 587 post. Where the Master 
dispenses with service he must state the reasons therefor in his 
report, (lb.)

An advertisement may be published for persons who cannot be Advertisement, 
found to be served, as a condition of dispensing with service on them.
See post, Ord. 223.

Whether parties on whom service of the judgment is dispensed How^fer persons 
with, either by the Court, or Master, are nevertheless bound by the ^judgment is 
proceedings, is nowhere stated ; it would seem that they are in the JJ^bound gu«re 
same position as parties in whose absence judgment is pronounced 
under Ord. 57 ante, and that they are not bound : see Dooay v.
Higgins, 9 Hare, App. xxxii, but see Bunnett v. Foster, 7 Beav. 540.
Service on some of the next of kin, who were resident out of the 
jurisdiction was dispensed with : English v. English, 12 Gr. 441. An 
application to the Court to dispense with service may be made ex 
parte. (lb.)

Absence from the jurisdiction is not of itself sufficient reason for Absence from 
dispensing with service : Chalmers v. Laurie, 10 Hare, App. xxvii ; iuffldenTground 
hluylery v. Brooking, 7 D. M. & G. 673; Strong v. Moore, 22 L. J.
Chy. 917. Parties not having an interest at the date of the judg
ment cannot be brought before the Court under this Order, Colyer v.
Coign, 11 W. R. 355. But see Ord. 244 post. •

61. In all suits concerning real or personal estate Trustees_ n r V represent their
which is vested in trustees under a will, settlement, or '■ 8- <• to sameextent as person-
otherwise, the trustees shall represent the persons bene- 
ficially interested under the trust, in the same manner 
and to the same extent as executors or administrators, 
in suits concerning personal estate, represent the per
sons beneficially interested in such personal estate ;
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Rule S. C. 102 
continues Ord, 61 
in force.

and in such case it shall not be necessary to make the 
persons beneficially interested under the trusts parties 
to the suit ; but, on the hearing, the Court, if it think 
fit, may order such persons,‘or any of them, to he made 
parties. (3rd Junè, 1853 ; Ord; 6, r. 7.) (Imp Act, 15 
& 16 Vict.'c. 86, s. 42, r. 9.)

Subject to The Judicature Act and Rales 8. C. this Order is in force 
in all the Divisions of^the High Court : Rule. 8. C. 102. Special provi
sion as to the same matter, is also made by Rule 8. C. 95, which is as 
follows : “Trustees, executors, and administrators, may sue, and be 
sued, on behalf of, or as representing, the property or estate of 
which they are trustees or representatives, without joining any of 
the parties beneficially interested in the trust or estate, and shall be 
considered as representing such parties in the action ; but the Court 
or Judge may, at any stage of the proceedings, order any of such 
parties to be made Dirties to thi action either in addition to, or in 
lieu of, the previously existing parties thereto. ”

The analogous English Ord. xvi, r. 8, is considered virtually to 
supersede 15 A 16 Viet. c. 86, s. 42, r. 9, from which Ord. 61 is taken : 
see remarks of Jewel, M. R, : Bailey v. Bulley, 8 Ch. D. 489.

Prior to Ord. 61, in suits adverse to the cental que trust, the -tatter 
w-as a necessary party, and the Court had no jurisdiction to pronounce 
a decree in his absence : see Cleveland v. McDonald, 1 Gr. 415 ; Rogers 
v. ftogèrs, 2 Gr. 137. Since the Order, however, the Court has 
jurisdiction in all cases in which the estate is vested iu a trustee 
who is before the Court, to proceed in the absence of the cestui </ue 
trust, and even to decree a trust deed void in the absence of the bene
ficiaries : King v. Keating, 12 Gr. 29 ; Thompson v. Dodd, 26 Gr. 381.

- The question of the beneficiaries being parties, or not, is now entirely 
in the discretion of the Court, see Jennings v. Jordan, 6 App. Ca. 698;
45 L. T. N". S. 593 ; but this discretion has not always been, uniformly 

• exercised. In some cases it has been laid down that in the exercise 
of this discretion, wherever the suit is to set aside the trust, or is | 
adverse to the rights of the beneficiaries, the Court should still 
require one or more of the beneficiaries to be made parties : Read v. 
Brest 1, K. & J. 183 : Baker v. Trainor, 15 Gr. 252 ; and see Thomas 
v. Torrance, 1 Chyj^Ch. R. 46, and Clarke v. Cooke, 23 Gr. 110.

In a suit by one of two creditors (both of whom claimed payment 
out of the trust estate in priority to other creditors), against the repre
sentatives of the deceased trustee, and one of several creditors who 
claimed that all creditors should be paid pari passu, it wras held that 
all parties interested were sufficiently represented : Wigle v. McLean, 

But trust estate 24 Gr. 237. In order that the Court may act under Ord. 61 it is 
in trustee. necessary that the trust estate should be vested in the trustee, an
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executor with a mere implied power of sale over the realty is not a 
trustee within the meaning of the Order : Button v. Stannard, 6 XV.
R. 570. Rule S. C. 95, however, is not so restricted in its terms,
Ord. 61 provides that the trustee shall represent the cestui que trust 
to the same extent that executors in suits concerning personal estate, 
represent the persons beneficially interested, and it would seem that 
notwithstanding the general terms of Ride S. C. 95, that it is only 
where the trustee has the like absolute control over the trust estate 
which an executor has over personalty, that he can, in general, be 
said to sufficiently represent his*cea<«i que Intel : Cox v. Barnard, 5 
Hare, 253. As to the extent to which the personal representative 
represents those interested in the realty : sée Ecclee v. Lowry, 23 Gr.
167, cited ante in note to Ord. 56.

It is ^difficult to harmonize all the decisions which have been pro
nounced under the qorresponding section of the English Chancery 
Act 15 & 16 Viet. c. 86, s. 42 :

Cases where cestui que trust required to be added.—in a c»se#when. c.qt. 
suit for foreclosure, where the equity of redemption was vested in ”^red 10 be 
trustees under a settlement, some of the beneficiaries were required 
to 6e added ; Ooltlemid \\Stonehewer 9 Hare, App. xxxviii ; Orojtper 
v. Mellereh, 3 XV. R. 202 ; fbut see contra Wilkins v. Reeves, 3 XV. R.
306 ; Jennings v. Jordan, 6 App. Ca. 698; 45L. T. N. S. 593); but not 
where the trustees were also executors of the deceased mortgagor, and 
had the control of the whole estate out of which the mortgage debt 
could be paid: Hanman v. Riley, 9 Hare, App. xl. ; Sale v. Kitson, 3 D.
M. & G. 119 ; nor where the cestuis que trust were infants, but in such 
case, the Master was directed to inquire whether a sale or foreclosure, 
would be more for the benefit of the infants, and the decree directed 
him, if he thought fit, to add the infants as parties in his office. XX'here 
the interest of the trustee who was called on to account, was in conflict 
with that of his cestui que trust the latter was added : Payne v. Parker,
1 LR. Chy. 327. XVhere the trustee disputed the rights of certain, 
of the cestuis que trust to share in the trust funds, he was held not suffi
ciently to represent those whose rights he disputed : Luldell v. Dea
con, 20 Gr. 72. So, also, where the trustee had disclaimed : Young v.
Ward, 10 Hare, App. lviii. In a redemption suit some of the benefi
ciaries entitled to the mortgage money were lequired to be added :
Utansfield v. Hobson, 16 Beav. 189, but see Mills v. Jennings, 13 Ch.
D. 639 ; Jennings v. Jordan, 6 App. Ca. 698 ; 45 L. T. N. S. 593, contra.'

In a suit for administration, by a plaintiff claiming as a beneficiary 
under a will, but whose title was doubtful, one of the cestuis que trust 
was required to be added as a party before the hearing, in order to 
have an opportunity to argue the question of the plaintiff’s title :
Ray v. Radcliffe, 24 XV. R. 844- In a suit for sale of mortgaged 
property, where the legal estate was in the heirs, but the executrix
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had au implied power of sale, it was held that she did not suffi
ciently represent the centals </ue trust, as the estate was not “ vested” 
in her : Bolton v. Stannard, 6 \V. R. 570, but seats where the exec
utor had an express power of saleShow v. hardingham, 2 W. R 
657. In a suit to execute the trusts of a will, where the trustee had 
only a power of sale on Jhe death ol tenants for life who were still 
living, the parties interested in remainder were ordered to be added: ' 
Cox v. Bdrnard, 5 Hare, 253 ; where the plaintiff claimed under an 
assignment, the validity of which was denied by the trustee, who set 
up that the heir of the assignor was entitled to the trust estate, the 
heir was required to be added : Miller v. Ostrander, 12 Gr. 349. 

Cases where cestui que trmt, not required to be added.—
In a redemption suit by a trustee : Jennings v. Jordan, 6 App. Ca. 

698 ; 45 L. T. N. 8. 593 ; Mills v. Jennings, 13 Ch. D. 639 , but see 
Stans/ield v. Hobson, 16 Beav. 189.

In a redemption suit against trustees, where the estate was vested 
n them by a deed absolute in form, though intended as a mortgage, 
one of the trustees being also beneficially interested : Kerr v. Murray 
6 Gr. 343, and see O'Connell v. Charles, 2 Gr. 489.

In a foreclosure suit by an executor of a deceased mortgagee : 
Lawrence v. Humphries, 11 Gr. 209 : the heirs, or persons beneficially 
interested, required to convey, may be added in the Master’s office 
lib.) But see R. S. 0. c. 107, s. 15; Dilk v. Douglas, 26 Gr. 99, 
as to power of executor to convey.

Ih a foreclosure suit by a trustee of a mortgage made for the benefit 
of creditors ; Fraser v. Sutherland, 2 Gr. 442, or for the benefit of a 
firm, where one of the partners was dead : Stephens v. Simpson, 12 
Gr. 493 ; 15 Gr. 594

In a foreclosure suit against a trustee : Shaw v.Liddell, 1 U.C.L.J. 
57 ; Wilkins v. Reeves, 3 W.R. 305: Hanman v. Riley, 9 Hare, App. xl. 
Sale v. Kitson, 3 D. M. & G. 119 ; but see Tudor v. Morris, 22 L J. 
Ch. 1051 ; Cropper v. Mellersh, 1 Jur. N. S. 299 ; Dickson v. Dra
per, 11 Gr. 362. In the latter case an inquiry was directed whether 
a sale or foreclosure would be more beneficial for the infant cestui» 
que trust, and they were directed to be made parties, if the Master 
should think fit to add them in his office.

In a suit against a trustee to enforce a trust for benefit of credit
ors ; Bateman v. Margerison, 6 Hare, 496 ; Wood v. Brett, 9 Gr. 78, 
and see Pare v. Clegg, 29 Beav. 589.

In a suit against executors and trustees to enforce a contract made 
by the testator in his lifetime : Delisle v. McCaw, 22 Gr. 254.

In a suit by a trustee against representatives of a deceased trustee 
to recover moneys misappropriated by the latter : Re Cross-Harston 
v.Venison, 45 L.T. N. S. 777.

In a suit by one cestui que trust against executors and trustees, to 
recover trust property wrongfully alienated by one of them, the other
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cestuis ([tie trust were held to be unnecessary parties : Ryckman v.
Canada Life Assurance Co., 17 Gr. 550.

Iny an action for partition, where the shares of some parties were Action for partl- 
vest^i in trustees : Simpson v. Denny, 10 Ch. D. 28 ; Goodrich v.tlon'

'Marsh, W. N. (78) 186, and in such a case it is not necessary to serve 
the cestui que trust with the judgment, or to prosecute any enquiry 
as to them before the Master, {lb.)

I# a suit for the construction of a will, and to determine whether Suit tor construe- 
or not there had been a forfeiture, the persons entitled under the gifttion of wl11, 
over, being a class, one of whom was a party ; but some of the others 
not being ascertained, the trustee being held sufficiently to represent 
those unascertained : White v. Chittn, 14 W. R. 366 ; and see now 
Rule S. C. 99. ✓

Effect of representation —Where the action is brought by, or Effect of repre ^ 
against, a trustee without adding the cestuis que trust I as parties, if by' trustee. 
the question in issue has been fairly tried, all parties represented by 
the trustee would, generally speaking, seem to be concluded by the 
judgment, but not otherwise : Eccles v. Lowry, 23 Gr. 167. Thus a 
decree made after replication tiled, dismissing a bill brought by an 
official assignee, is, in the absence of fraud, conclusive against the 
creditors of the estate of which he is assignee : Morrison v. Robinson,
19 Gr. 480, and see Jardine v. Wood, 19 Gr. 617.

Where, however, a suit by trustees had failed for want of evi
dence, it was held that a subsequent suit might be maintained for the 
same purpose by the cestui que trust on the discovery of new evi
dence : Peirce v. Brady, 2 Jur. JNT. S. 772. See, however, Commis
sioners, <L'C. of London v. Gillatly, 24 W. R. 1059 ; Morrison v. Rob
inson, 19 Gr. 480.

62- Where the plaintiff has a joint and several foin" and^verai 
demand against several persons, either as principalspe™!!”* 
or sureties, it shall not be necessary to bring beforelmble' 
the Court, as parties to a suit concerning such demand, 
all the persons liable thereto ; but the plaintiff may 
proceed against one or more of the persons severally 
liable. (3rd June, 1853 ; Ord. 6, r.*8.) (Eng. Con. Ord.
U 2.)

“ All persons may be joined as defendants against whom the right 0rd‘
to any relief is alleged to exist, whether jointly, severally, or In the 
alternative. And without any amendment, judgment may be given 
against such one or more of the defendants, as may be found to be 
liable, according to their respective liabilities. *< Rule S. C. 91.

“ The plaintiff may, at his option, join as parties to the same ac
tion all or any of the persons severally, or jointly, or severally, liable

f /

« I
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Caws In which 
Ord. 62 did ap
ply-

before 1

on any one contract, including parties to bills of exchange and 
promissory notes.” Rule S. C. 93.

As neither of these Rules appear to affect the practice laid down 
by Ord. 62, so far as regards actions not founded on contract, it 
would seem to be still in force. See, howéver, Lloyd v. Dimmack, 
7 Ch. D. 398. '

Prior to this Order all parties jointly and severally liable to satisfy 
the plaintiff’s demand, and all trustees implicated in a breach of 
trust were necessary parties to a suit in equity in respect thereof. 
This Order therefore constituted an exception teethe general rule of 
practice as to parties.

Formerly where a suit was improperly constituted, and necessary 
parties were not before the Court, the objf^pm could be taken by 
demurrer. But an objection for want of parties is no longer a ground 
of demurrer, but it may be raised by a motion in chambers to add 
the parties whose presence is considered necessary. See Rides S. C. 
103, 104 : Werderman v. Société Generale D’Electricité, 19 Ch. D. 
246; 45 L. T. 514; Young v. Robertson, 2 O. R. 434 ; Scane v. Duckett, 
19 C. L. J. 139 ; or the defendant can in certain cases bring the parties 

the Court so as to bind them by the proceedings, byKçerviug 
with notice : see Rules S. C., 107, 108; or by making them 
s to a counter claim : Rule S. C. 127, J. A. s. 16, ss. 4. 

Notwithstanding the general terms of Ord. 62, the construction 
placed upon it somewhat narrowed its operation ; and wherever 
under the former practice it did not apply, a motion in Chambers to 
add parties would seem proper ; e. g. : - 

Order 62 was held to apply
1. To suits in respect of a liquidated sum, or a single breach of, 

trust, where a general account was not required : Qarrow v. Mc
Donald, 20 Gr. 122 ; Kellaway v. Johnston, 5 Beav. 319 ; Perry v. 
Knott, 5 Beav. 293. Some of the trustees guilty of the breach of 
trust might be proceeded against without joining the others : Me- 
Gachen v. De to, 15 Beav. 84, but see Williams v. Allen, 29 Beav. 
292 ; 32 Beav. 650.

2. The Order also applies to suits against public trustees for mis
application of funds : Attorney General v. Pierson, 2 Coll. 581 ; 
Attorney General v. Corporation of Leicester, 7 Beav. 176.

3. Also to suits to recover from some of the members of a firm or
their representatives, moneys misappropriated by any of the part
ners, and in such a case it was not necessary to join the partner or his 
representative by whom the misappropriation had been actually 
made ; Plumer v. Gregory, 18 L. R. Eq. 621 ; St. Aubyn v. Smart, 3 
L. R Chy. 646. t f

4. So also in a suit to recover an annuity charged upon several 
parcels of laud, it was held that the plaintiff might proceed against 
any onS*of the parcels, without making the owners of the other par

cels parties, b 
the others fo 
Yiekers, 23 Gr 

5. So also it 
not to be neces 
1 Sim. N. S. 2

Order 62 >
1. Where a 

(ration was si 
AUeu, 2 D. J. 
v. Penn, 4 H 
Hall v. A until 
esses all the ti

2. Nor to a 
cipated in the 
were necessar 
dant trustee w 
right to contr: 
was held suttii 
Williams v. A 

D. M. & G. 60
3. Neither 

joint : Danl. I
4. Nor to st 

perty, if recov 
duties had not 
parties : Demi 
Reynal, 2 D. &

5. Nor to ac 
pal ; Exchange 
Bank v. Span 
and one surety 
Sim. 457 ; Seii 
D. G. & S. 741 
inreties, the pi 
making the ol 
action founded 
Dimmack, 7 Cl

6. Neither d 
a partnership, 
the surviving 
partner must 
Stephens, 2 N. 
viving partner
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change and cels parties, but leave was given to the defendant to apply to add 
the others for the purpose of obtaining contribution : Miller v.

e laid down 
contract, it 
. Dimmack,

Vicier», 23 Gr. 218.
5. So also in a suit to recover upon a promissory note, it was held 

not to be necessary to join all of several makers : Macintyre v. Connell, '

le to satisfy 
a breach of 
ect thereof, 
leral rule of

1 Sim. N. S. 241 ai^^see Buie S. C. 93.

Order 62 was held not to apply * cases in which
.... , , . . . Ord 62 did not1. Where a general account of a trust estate, or a general adminis- apply.

(ration was sought ; Qarrow v. McDonald, 20 Gr. 122 ; Coppard v.
Allen, 2 D. J. & S. 173 ; Devayne» v. Robinson, 24 Beav. 86 ; Biggs

1 necessary 
>e taken by 
er a ground 
bers to add 
Bale» S. C.
19 Ch. D. 
v. Duckett, 
the parties 
by\$erving 

iking them
L 4.
distraction
l wherever
hambers to

0

y. Penn, 4 Ha. 472 ; 9 Jur. 368 ; Shipton v. Bowline, 4 Ha. 619 i
Hnll\. Austin, 2 Coll. 570; Penny v. Penny, 9 Ha. 39. In such 
cases all the trustees, or executors, were necessary parties.

2. Nor to a case where some of the ceetui* gue truet bad parti, 
cipated in the breach of trust, and had received the trust fund, and 
were necessary parties to any account or inquiry which a defen
dant trustee would be en titled* to as against them, bv reason of his 
right to contribution, or indemnity ; but an administrator ad litem 
was held sufficiently to represent one of such c. g. t. who was dead :
William» v. Allen, 29 Beav. 592 ; 32 Beav. 650; Jesse v. Bennett, 6

D. M. & G. 609.
3. Neither did it apply where the plaintiffs demand was only 

joint : Haul. Pr., 5th ed. 285.
4. Nor to suits to repair a breach of trust, where the trust pro

perty, if recovered, would have to be administered by trustees whose 
duties had not ceased ; in such a case, all the trusteés were necessary

i breach of, 
row v. Me- 
; Perry v. 
breach of 

there : Me- 
, 29 Beav.

parties : Devaynee v. Robinson, 24 Beav., see note at p. 99 : Fowler v.
Rtynal, 2 D. & S. 749.

5. Nor to actions against sureties alone without joining the princi
pal ; Exchange Bank v. Springer, 29 Gr. 270 ; and see Merchants
Bank v. Sparks, 28 Gr. 108. Where there was but one principal 
and one surety both were required to be joined : Lloyd v. Smith, 13

es for mis- 
CoU. 581;

Sim. 457 ; Seidler v. Sheppard, 12 Gr. 456 ; Pierson v. Barclay, 2
D. G. & S. 746. But when there were several principals and several 
mreties, the plaintiff might proceed against one of each class without

if a firm or 
f the part- 
•tner or his 
n actually 

Smart, 3

making the others parties : Lloyd v. Smith, supra. But in any 
action founded on contract, see now Buie S. C. 93, supra : Lloyd v.
Dimmack, 7 Ch. D. 398.

6. Neither did the Order apply to suits to recover a debt due by 
a partnership, when one of the partners was dead. In such cases 
the surviving partner and the representatives of the deceased

ion several 
led against 
other par-

partner must both be joined : Hills v. McRae, 9 Hare 297 ; Cox v.
Stephens, 2 N. R. 506 ; Baxter v. Turnbull] 2 Gr. 521. But a sur
viving partner may sue for the recovery of a debt due to the part-
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uvrship without making the representatives of a deceased partner, 
parties. 'l'Iiin was the rule ltoth at law ami in equity : Hill'nt \, 
/(/»/• /<//, fiilr. .-*75 ; Sh/ilnm v. Sinijiion, 1 - ( lr. 411.1 ; I ft (lr. 594 
li'ilrknir v. Fuit' r, 24 Ur. .11.1 ; 2f> I ir. ."li : (overruling on this [mint. 
.sl/Zv < v. 11 nii'l'i'i/h' A* O. /{ 'I. ( ##,, 11 Ur. V), ami see Met Venn v.

ini'ii'il, 0 L It. Chy. atjp. .1411.
7. When the plaintiff had frame.I his record against- all the par

ties liable, he could not afterwards abandon Ilia suit against any •: 
them and proceed against the rest : Film’ll v. AVirin, 7 Ha. 211 ; Loi 
•Inn llin fv. .N/io/Zi-oroor/e, 14 Beav. 2(14, but see now IAiiijiI v. IHvi 
'iiil. l.-, 7 Ch. U. 1118.

unicers..r.-orpo. 63 Wli<*tv a hill is filed against a Corporation
ration* not to In- , ...
» tide defvntUntM îi.rjrvi'Lrati1, no officer ot tin* (corporation is to be made 

' a defendant for discovery only ; but any officer who 
might hy tlie former practice liave lieen made a defend* 
ant for the purpose of discovery, may he examined by 
the plaintiff in the : ame way as a party, after the 
answer of the Corporation is filed, or after the time 
fur filing the same has expired. (20th Dec. i860 : 
Ol d. .1)

See note to On I. I >2.
Humiliation fur Prior to I'lu' ./mliratiitv Art provision had also been made at law 
.llworery. f,,v obtiiug discovery by the examination of parties, or the officer*

of corporations. See /I. .V. O. u. 50, ss. 15fi et. arc/. 41 Viet. c. S, 
s. 0, (O.l 42 Viet. c. IS, ss. 1, 7. (<*.) Holmested’s Manual Pr. 233.

The former practice at law, ami in eiplity under Ont. (5.1, apjtcnrs 
to be intended to remain in force under Tin JmlieiUure Art, ser 
It'll", X. r. 220. 227.

Further provision is also made by the Un hi S. Ç for obtaining 
discovery by production :

Officers of Corpi,/ “ Where the party required to produce documents is a corpora 
affiAavtt>on"'pro- tion aggregate, the atfidavit shall be made by one of the officers of 
■lui tlon. the corporation.” Rule .S'. >'. '1'lnJ

“The deponent shall be subject to cross-examination, and his 
affidavit shall have the same elf yet (as nearly as may be) as the affi
davit of the party, unless wlu^re the ( ’ourt or Judge sees reason for 
holding otherwise.” Rule S. f. 22(5.

“ Persons whq have ceased to lie officers of a corporation may lie 
examined in the same manner as existing officers." Rule S. C. 227. 

Examination of An engine driver, and paymaster, were held not to be officers 
rallon" °f C”rp° liable to examination for discovery : McLean v. O. IF. R. 7 P. It. 358 :

nor a “ tie inspector " of a railway uom]iany : Dahielv. O. T. R. Co.,

li P. I!. 307. A 
-inh examinatioi 
sub-editor of a ne
174.

The Onli r app 
•* discovery only 
corporation with 
rights, or damagi 
officers may lie pr 
i 'nlhh li v. Tin l ' 
v, Tl" M "I n hi in 
;! !.. I!, Chy. 4211

Tin# exanimate 
mi the corporate»
I In i'/’< v. II irU'ion

Where the oil 
resident out of t 
V. Fi'itlln'i, li P.’

As to whether 
the examination,
. 'in'ii where an o 
tern under < ml. •

64 Where
gate the ilefei 
iiie for 'liseie 
would under 
1 »arty didVnda

'ini. <54 appeari 
-ion : the practice 
4'.’ Viet. e. 15, s. 
this iInh c, seems
< r. 220, 227.

The time when 
.md in cipiity. I 
this point is still 
by It. S. O. c. SO, 
'Iril. (54, til# uxan 
tiled his defence, 
">ec Holmested's ,\ 
'Irtl. (13 may lie ft 
I Avisions, see nol 
Arnutrninj, 13 Cl 
v. 4/'*. I ii'lreir. 4 (
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« a«hcldtf I’. I!. 307. A local Agent of » chartered l>ank wa* Iicld liable to 
<Ut"h examination : I'linnilidnled Honk v. Xeilnn, 7 I*. I!. 2TI, anil n 
nuWilitorof a newspaper: Mnithuid v. tllnlie 1‘riidimi i b. Ill ( L. .1.
,74- y < .

Tin’ Or,/if applies to cases where the officers are niailv partie» tor "flli-rm m»y 
, , . . , . * -1 |inrtlen when•'discovery only, lint where the plaintiff charge* the otlieer» ot a , i,,r|în| with

viirjioratioii with collusiofi, and conspiracy, to deprive plaintiff of hi* * r"nirful art».

right», or damages are claimed against them for wrongful acts, such
iitlicer* may lie properly made defendants notwithstanding this Of./, r ,
I'ltthlnii v. Tin I 'nmnn rehd Tin e. l/i rV .1 eeot'tt il It III, 2 4 Or. .VI1 : I 7 fin
v. /Vo .Uotiidiiini'h ir i'lnn> Inflnri/ 20 t Ir. 227 ; //, //.< v. \i Henn,
;! !.. li, Chy. 42!) ; :• !.. 11. II !.. 1

Tin*examinatioiHimy lie had as soon as the statement of defence
in the corporation has liecn tiled, or the time for tiling it has expired :
In tris v. Ilirkntn, IS I ‘. 1,|. p>|»(

Where the officers of the. company reipiired to he examined are 
resident ont of the jurisdiction, see 41 Viet. e. 8, ». !l. (O. g; .1 lo/infl
v. Tfrntir,, il iy li. 33.

A* to whether an order is necessary to entitle the plaintiff to maki 
the examination, see />„.«/ On/. 138, hut see < 'mienlidithd /lank v. V- i/o/i,
• i/ifn where an order was made ; that, however, was tor an examina
tion under On/. li4, which is not so wide in its terms as this Order

64 Whi-rv a hill is film I liv n Corporation aggro-1,1 **uil
\ ” a eor|iorali“n nif-

.ratv thf ilrtVinlant niav. after tiling It is answer exam- -•"‘«fr. onwr*
• ,* ” ofvnr|Hiratiiin

me tor iliseoverv Midi officer of the Corporation as may b.-,,ximimiMe i lor ilisroT'-ry.
would under the former practice have liven made a 
party defendant to a cross-hill tiled for discovery.

Ofi/. (it appears to he applicable to actions in the Chancery Pivi- 
•ion ; tlie practice at law was regulated by /{. S. II. e. .TO, s. I .Vi, and 
4i X ict. e. IT, s. 7, (0.1 The procedure under those Acts and under 
this O nh r, seems to lie recognized as I icing still in force. See /,*«/■«
\ < •.,'.>0, 227.

The time when the exauiination could lie made, differed at law When • xsmin»- 
•lad in equity. In actions in the Chancery Division the practice on til* nliu h:"1' 
this point is still regulated hy this Order, and in the other Divisions 
hy H. S. O. e. TO, ss. 151», it. •*,/. and Ml Viet. e. IT s. 7, (0.1 Vnder 
'dil. (14, the examination may lie made, as soon as the defendant has 
tiled his defence, and under the statutes, when the cause is at issue.
''ec Holmested’s Manual, Pr. 234. As to whether the practice under 
'iril. (13 may lie followed in the Queen’s Bench, and Common Plea*
Divisions, see note to Ord. 1, and Xewliiijgen■ by-(he-era (lue Co. v.
.1 rmefriiii'i, 13 Ch. II. 310 : Xnree v. Durnford, lh. 7Ü8 ; l.idlniinj' 
v. Me Andrew, 4 Q. B. I). 210.

A
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lu ( *HiMnliilnfrit Hunk v. XtihtX, 7 IV *H. e2.">I, an «mlur was mailt 

lt»r tlit* vxainiiiation. l»ut it is not clear that any onlcr is necessary
< /#• !% I'lS ft>m!.

W here* objection 
u. non Joinder, 
taken at hearing, 
decree may lx* 
made anving 
rights of ahsen-

65 Where a défendant, at the‘Iivaring of a came 
nl>ject> that a suit is defective for want of parties, the 
< 'ouvt. it it thinks tit, may make a decree savin’*; the 
rights of the absent parties, (5dtli Dec. 1 St».j : Ord. I .l.)

nrd I*.'» ho*w far 
in font).

Vases in whirl» 
Order acted on

Tills lii-ili,- affects not only the practice of.the ( '(mrt. hut to-sniiu 
extent Its jurisdiction, ami it would seem, if V lie still in force, to 1» 
applicable to all the Divisions. Each of the other Divisions now 
Inning all the jurisdiction which the Court of Chancery formerly 
possessed. 1 he Court may now in every action deal with the mat 
ters in controversy, ho far as regards the rights, and interests of tin 
parties actually licforv it : Rule .S'. I'. 10.1.

rhe Court will only act miller Oof. 65 where justice can 1»' dour 
to all parties notwithstanding the defective constitution of the suit 
I.iihiIh i-i v. fIt'/i'lnxiiiii 1 Beav. -77, 286.

\\ here in a suit to set aside an illegeil fraudulent conveyance la 
a debtor, it ap[iearcd at thé hearing that a note pin nmfnum entercu 
against one of the defendants, the original debtor, had I wen waived In 
a ^jbsci|iient amendment of the bill, the Court dismissed the hill .o 
agamSt that defendant, on the ap]ilieation of the plaintiff, without 
the dismissal being equivalent to a dismissal on the merits, and mad. 
a decree, saving the rights of that defendant : Wnddh v. Mi-'linh,. 
1.1 Ur. •Jlil.

A decree has lieen maile under this Oedrr in the absence —of tin- 
assignee of a bankrupt : Maylirry v. UriHil-iinj, 7 D. (!. M. U. <173 ; ut 
a mortgagee : Frllliam v. ('lurk, 1 1). U. .t L. 307 ;—of a person enti 
tied in a remote contingency : Daiiluiz v. I'nl, 1 Coo. hiii/i. I'ott 
3li.-> ;—of the heir at law of the last surviving tnistee, and o the per- 
solial representative of a testator : Faulkner v. Daniel, 3 Hare. 1W- 

Objections for An objection for want of parties should lx. taken as soon as possi 
must bé'tàïen ble, and not jsistisnicd until the hearing : Lui; v. .S'. Kriixiwjtnii. 1! 
promptly ( 'h. D. 121 : Shrrhau v. Orrai Eantern R'ijl'n., ItiC'li. D. 50; 20 \V. 1!

00 ; the objection should lie taken by motion, and not merely raised 
by statement of defence ; lb., and see ante note to On!. 57, and see 

I allaiiri v. Hinniiiijlimii, 24 W. K. 454 ; Rohrrln v. JBotm*. 7 Ch. 11 
830 ; 2(i W. 11. 280, where no costs of pleadings were allowed to 
plaintiff from the time the-objection was take?!.

V —PLEADINGS, AND WRITTEN PROCEEDINGS 
GENERALLY.

piesdings, &c, 66 Pleadings and all other proceedings in a cause
"l,n " may lie written or printed, or partly written and

«

partly printed 
sums occurring 
instead of won

The provisions 
by Ritlrit .S'. C. 129, 
mg of word " plea

67 All pleai 
written or prit 
of the size and 
the same are tc 
the solicitor is 
pleading or oth 
with this Ordei 
or Deputy Reg 
Feb. 1SC5 ; Ord

See note to Ort
|iroceedings if writ 
written affidavits v 
nor is there any pr
eceding» not couft 
costs in Ord. 67, wi

68 Every bi 
affidavit to be 
divided into p 
bered consecuti 
confined to a di 
are to be allow! 
davit, or jiart 
vit, substantial 
affidavit violati 
opposition to, a 
sion of the Coe

The first part of ' 
128 and 464. The 
cemed, is also inch 
of costs of pleadinf 
this Order is still ii
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was iii.nl, 
necessary :

’ H Cail'P 

rtics, till- 
ving the
Onl 15.i
ut t<> sunn 
force, to I» 
Osions now 
■y fornierlj 
h the mat
ests of tin

an lie ilniir 
f the suit

vevancv In 
«so entereil 
i waiveil In
the hill :i- 

iff, without 
«, anil nuvli

nee -of tin-
«73 ; o’ 

lerson enti
'i III/>. ( 'ott
, o the jK*r- 
Hare. I9H. 

in as jsissi 
iisiiiijtmi. Il 
i; 29 XV. I! 
erely raised 
57, ami see 
«. 7 Ch. I • 
alloweil to

EDINUS

i a cause 
tten ami

partly printed : and where wholly printed, dates and 
sums occurring therein are to lie expressed by figures 
instead of words. (0th Feh. 1SG5 ; Onl. 1 and 2.)

The provisions of Onl. (iff, f>7 seem in the main snperseileil ,
by Rules .S'. C. 129, 451, 452, 453, 464 ; see J. A. s. 91, as to mean- 
mg of word “pleading.”

67 All pleadings and other proceedings are to he hemlines imw to
. . s . i i *i i *- be written, nrwritten or printed neatly and legibly on good paper, print'd, 

of the size and form heretofore in use ; and if printed, 
the same are to be printed with pica type leaded, and 
the solicitor is not to be entitled to the costs of any 
pleading or other proceeding which is not in conformity 
with this Order ; and the Clerk of Records and Writs, 
or Deputy Registrar, is to refuse to file the same. (0th 
Feb. 1SV5 ; Ord. 3.)

See note to Onl. 66. The Rules S. C. do not expressly require 
proceedings if written, to lie written legibly—the costs of illegibly 
written affidavits were disallowed : Burnham v. (Jarrey, 27 Hr. SO y . 
nor is there any provision requiring the officer to refuse to file pro
ceedings not conforming to the Rules S. C. The provision as to 
costs in Onl. 67, would seem to be still in force. See Rule S. ('. 445.

68 Every bill, answer, and petition tiled, and every |,|,,„ding, 
affidavit to lie used in any cause or matter, is to bebüdràwn.h°w t0 
divided into paragraphs, and every paragraph num
bered consecutively, and, as nearly as may be, is to be
confined to a distinct portion of the subject. No costs 
are to be allowed for any bill, answer, petition, or atti-
, . \ l. . Costs of proceol-

' la vit, or part of any bill, answer, petition, or amda- '»*s ln Ti"i»tion 
vit, substantially violating this order ; nor shall anyal|owed' 
affidavit violating this order be used in support of, or 
opposition to, any motion, without the express permis
sion of the Court. (13th April, 1859; Ord. 4.)

The first part of this Onler is in substance included in Rules .S'. C.
128 and 464. The provision as to costs so far as affidavits are con
cerned, is also included in Rule S. C. 464 ; but as to the disallowance 
of costs of pleadings not conforming to the Rules S. C. it would seem 
this Order is still in force. See Rule S. C. 445.
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Court may order 
Fcaii'laloiiN mat
ter t-» tie vx- 
puoged.

Application to- 
etrike out H-an- 
dalous matter.

Costs of niftii-n

Motion may lie 
made at any 
time before hear
ing.

Scandal in Mate
rnent of claim or 
defence.

Master no power 
to Ftrike out in
terrogatories for 
impertinence.

69. If upon the hearing of a cause or matter, the 
Court is of opinion that any pleading, petition, or
affidavit, or any part of such pleading, petition, or
affidavit is scandalous, the Court may order such 
pleading, petition, or affidavit to he taken off the file, 
or may direct the scandalous matter to lie expunged, 
and is to give such direction as to cosfe^ as it may 
think right. (23rd Dec., 1857 ; Ord. 3, s. {).)'

As to scandalous matter in the statement of claim, or defence, set 
Jin If S'. ('■ J 78.

Nothing can lie scandalous which is relevant, per Colton, L. J.. 
Fillin' v. Oirin, 8 Ch. D. 053 ; Jour* v. Jfniitiiiijilon, 3 I'hy.'Ch. R.
117; U--------- v. IT----- , 31 Beav. 342. The Court has power to
strike out scandalous matter from an affidavit, or to order the person 
who has filed it to pay the costs of it, on the application of any per 
son, even a stranger to the action, or in fro mot it. It is not necessary 
that the applicant should he the injured person : Cracknall v. Jan- 
son, 11 Ch. I). 1 ; MubUemas v. Wilson, 10 !.. R. Ch. 230 ; Sadlierx. 
Smith, 7 1’. R. 400 ; 15 C. L. J. 52 ; (lothhint v. Parr, 24 L. J. Ch. 
783.

The costs of the motion are between solicitor and client : Ex pxui' 
Thor)i, 1 Yes. 304 ; Ex purtr Porter, 2 M. k Ayr. 220 : Ex /siri 
Simpson, 15 Yes. 47fi, and both the party and his solicitor concerae.l 
are liable to pay costs of an application : III. ; Paîtrai/ v. Georijf, 16 
Y vs. 232, and see Bishop v. Willis, 5 Beav. 83 ; A non, 4 P. R. 242. 
As to the disallowance of the costs of unnecessary matter in plead
ings and affidavits, see Pit If .S'. C. 435.

70 A motion to have any pleading, petition, or 
affidavit taken off the file for scandal, or to have the 
scandalous matter expunged, may be made at any time 
before the hearing of the cause or matter. (23rd Dec. 
1857 ; Ord. 3, s. 10.)

As to scandalous matter in statements of claim or defence, see 
Pule .S'. C. 178 ; as to disallowance of costs of unnecessary matter 
contained in pleadings and affidavits, see Puh• .S'. C. 435.

Under Ord. 70 the Master in Chamliers, or Local Judge, or Master, 
has no power to strike out for impertinence, interrogatories which 
have been delivered for the examination of a witness under commis 
sion : Williams v. Corby, 8 P. R. 83.

For form of notice of motion, see Legijos’s Forms, 2nd ed., No. 526.

71. If upon the hearing of a cause or matter, the
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ousts.

Order 72 provi 
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This Order seem 
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and to enable him 
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Ordèr 90 was al
Orders 91-95 rel

to was abrogated 1
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Chancery Orders 72—05. • . 01

matter, the 1 
petition, or 1 
letition, or 1 
order such 1 
off the file. 1
expunged. 1

1 as it may 1

Court is of opinion that any pleading, petition, or ’
davit is of unnecessary length, tin; Court may either 
direct payment of a sum in gross or in lieu of taxed 
costs therefor, or it may direct the taxing officer to
look into such pleading, petition, or affidavit, and to - .
distinguish what part .or parts thereof is, or are, of -/
unnecessary length, and to ascertain the costs occa
sioned to any party by any unnecessary matter ; and

r defence, set 1 the Court is to make such order as it thinks just, for

'niton, L. J. ; 1
1 Chy.- Ch. R. 1 
lias power to 1 
1er the person 1 
>n of any per 1 
not necessary 1 
eknall v. Jan- 1 
!0 ; Sad for v. 1 
24 L. J. Ch. I

the payaient, set-off, or other allowance of such costs, 
hy tliC'diarty, or his solicitor. (23rd Dec., 1857 r Ord.
i s.n.)\

The provisions of this Jtrdrr appear to be superseded by Jlnh S. C. How far onl. 71
4.35 ; sue however Jlulep. C. 445 with regard to the provision en- f"rce- 
aiding the- CourCtTrdtrect payment of a sum in gross in lieu of taxed 
costs.

Order 72 provided that all the pleadings in any eause must be 
tiled at the same olticc, and is now superseded, see Rub * .S'. C. 50, 150.

;nt : Es part' 1 
20 ; Es part• 1 
tor concerned 1 
v. Gt-onp, 16 1

4 P. It. 242. I 
tter ill plead- 1

73. Every paper to be filed in the office of the Clerk 
of Records and Writs is to be distinctly marked at or lw°il^,n™”,k,e'/ *

near the top or upper part thereof on the outside, with fc®where 1,111 
the name of the City, or Town, in which the bill is filed. „
And the Clerk of Records and Writs' is not to file any Sw «
paper which is not so marked. (1st April, 1807 ; Ord. 1.)

letition, or 1 
i have the 1 
t any time 1 
(23rd Dec. 1

This Order seems to be still in force, but must be read “ writ of 
summons issued,” insteail of the words “ bill is filed.”' It appears 
to apply only in the Chancery Division. The object of the OnU r 
is"to assist the Clerk of Records and Writs in filing papers away, 
and to enable him to distinguish papers filed in town, and country,

defence, see 1 
issary matter 1 
>.
;e, or Master, 1 
atories which 1 
nder commis 1

causes. r »
Orders 74-76 related to the form of Bills of Complaint ; Order 77 ôrds. 74-95 

to the filing of Bills ; Orders 78—84, to the amendment of Bills ; 
and Order 85 to the filing of Bills for Discovery, and are now effete.

Orders 86-87 related to the Service of Bills and are obviously 
effete.

Order 88 was abrogated by Ord. 623.

ed., No. 526. 1
Order 89 related to answering amended bills, and is effete. ’
Ordèr 90 was abrogated by Ord. 623.

natter, the 1 Orders 91-95 related to Service of Bills, and are now effete ; Ord. *
95 was abrogated by Ord. 623.

' Jlv |l
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fi 2 ClIAW’KllY Ordkhs !)G—138.

Unie. 00-1( 3.

O rds. 104-110.

Olds. 120-121.

Ords. 122-133.

Ord». 134-137.

Examination of 
parties, fur dis
covery.

Orders 96-98 related to the Allowance of Service of Hills, anj 
are now effete.

Orders 99-102 related to Substitutional Service of Hills, and an 
now effete, *

Order 103.related to Affidavits of Service of Hills, hud is now effete.

VIII—TAKING HILLS I‘HO, ('ON F ESSO.
Orders 104-111 related to taking Hills pro confess», and are non

effete.
Order 112 regulated right of defendant against whom hill is pr 

roufi hh<i to appear at the hearing, and is now effete.
Order 113 provided that a decree founded on a Hill taken pro rot. 

/'"«O, was to lie a 1 «ointe, except in certain cases, and is now effete.
Orders 114-116 related to proceedings for making absolute decree, 

nisi, and are now effete ; except as to decrees nui pronounced prir 
to 77(c Juilieature Art.

Order 117 related to letting in defendant to answer, after decn- 
nisi, and is now effete.

Order 118 related to decree which may be made on hearing pn: 
con/rsso, and is now effete. See Rule .S’. C. 211.

Order 119 provided that the representatives of parties should h 
bound by, and lie enabled to enforce, decree made on a bill take. 
pro cuiiftsso, and is now effete.

IX—DEMURRERS.
Orders 120-121 related to Demurrers, and fire now obsolete.

X—ANSWERS.
Orders 122-133 related to Answers, and are now obsolete.

XI—PRODUCTION OF DOCUMENTS.
Orders 134-137 related to Production of Documents, and are now

obsolete.
See llulrs .S’. C. 222, 228, 237, 238.

XII—EXAMINATION OF PARTIES.
138 Any party to a suit may be examined by the 

party adverse in point of interest, without any special 
order for that purpose ; and may be compelled to attend 
and testify in the same manner, upon the same terms, 
and subject to the same rules of examination, as any 
witness, except as hereinafter provided. (3rd June 
18.53; Ord. 22, s. 1.)

This tinier is
.S’, <’. 219, 220 ; 
192; and note at 
in the < 'hancery
tinoes to lie gov 
the Rules .S', < ’. |
this tinier may 
Common I'leas.

Parties adve
31, r. I, providi 
parties,” it has I 
counter claim, i 
ilolloy v. À iV/ii/. 
notified by the <1 
(leareil and obtai 
plaintiff, and is t 
as an original do 
I). 194 : /Invite) 

The officers of 
plaintiff, tint, fil 
defendant, tlril. 

As to the time
How attends

a suhpicua reipiii 
ordered to issue I 
P. R. 33 ; limit 
and see Mi ire II v 
not lie granted e,
r. l/uijhitt, 7 P. 
entitled to a com 

The party to 1 
paid proper witn 
130; Vunion v. 
the time when th 
served therewith 
solicitor of the p 
copy of the exam 

Where the pari 
lion but temporal 
turn to his home, 
him five days iu i 
7 P. R. 388.

The Examina
and he has no die 
»f the parties : 1 
109.



\
Cil AN» Kit V OltDHI 138.

of Bills, and 

Hills, and art 

1 is now effete.

ESSO.
ami arc not 

hom Hill is pr

taken pro rot
in now effete, 
isolate decret' I 
inounced prbr

r, after ilecri-

in hearing p-

ties should It | 
in a hill take

obsolete.

wolete.

VTS.
s, anil are not I

[ES. 
ined by the I 
any special I 

ed to attend 

same terms. 
Aon, as any 
(3rd June

see Hub x Onl 13*. hoe 
- . fur in f«»nv.

Addy. lit ('. I,. .1
This On1er is still in force, under 77» J iiiliral u rt Art 

S.C. 21 il, 220 ; limit if Hriti*h \<nih Anirriru v 
192; anil note at the heading of Huh x X t anil regulates the practice 
in the Chancery Division. The practice in 'the other Divisions vmi 
tinnvs to 1h‘ governed by It.SO;, e. 50, ss 150 i t xry , as altered by 
the Huler S.C. (See Hub S.C. 224). As to whether the practice tinder 
this Onlrr may lie followed in actions in the Queen's Bench, and 
Common I'leas, Divisions, see note to Onl. I, ante.

Parties adverse in point of interest. Coder the English onl. win-may o.
, IXHIIlllll'il

,11, r. I, providing for the examination of the “ opposite party or 
parties," it has I wen held that a party added by the defendant in a 
counter claim, is not an opposite party as regards the plaintiff :
Mutiny v. Kilby. 15 < 'hy. D. 1112. lint a third party, who'has been 
notified by the defendant under Hulin X (’. 107, 108, add lias ap
peared and obtained btxve to defend, is liable to examination by the 
plaintiff, and is entitled to examine the plaintiff in the same manner 
as an original defendant : Mr A Hirin' v. li'otho/) of Hnrlnnti r. 5 ('. I‘.
I». 1!I4 : Hrrtillry v. (Vont, MU'. I,. .1. l!*:i.

The officers of a defendant eor|siration, may lw examined by the 
plaintiff, Onl. 0.1 ; and the officers of a plaintiff corporation, by a 
defendant, Oril. 04. See notes to those Onlrrn .

As to the time for making the examination, see /ml Onl. 140.
How attendance procured. -When a party resided in Quebec, n«w «tn-n.iscr. 

a sub|Mi>na rei|niring his attendance for examination in Ontario was pr<ir",0“' „ 
ordered to issue under C. X <'., c. 70, s. 4: Mnffntt v. I'rrulirr, 0 
P. R. 13 ; Hank of Hritinh Xorth Ainrriru v. I.i/t/g, l!t f, .1. 1(12; 
and see Mnrrll v. Morrinon, 0 V. 11. 210. Hut such an order will 
not lie granted rs jutrli- : Mufl'itll v. Hrnilirr, /nt/irn ; and see Ibwull 
v. Hugh it 1,1 P. R. 323. The party desiring the examination is also 
entitled to a commission : Strallbrd v. (1. H'. Hy. Co., 0 1*. R. (t|. ,

The party to lie examined must lie served with a sulipivna, and 
|*id projwr witness fees : Mr Murray v. (1. T. Hy., 3 ( 'hy. Ch. 11.
130: Vinton v. Vanion, 7 P. R. 430. A sulipivna dated prior to
the time when the party issuing it was entitled to examine the party-
served therewith, is irregular : Mr Murray v. It. T. Hy. nu/ini. The *
solicitor of the party to be examined should also lie served with a
copy of the examiner’s appointment : Fumier v. Ilnu/ton, 12 (lr. 437.

Where the party to be examined is a resident out' of the jurisdic
tion but temporarily present within the jurisdiction, and almut to re
turn to his home, ÿl is an insufficient witness fee on which to detain 
him five days in order to attend the examination : Hollow v. Finin',
7 P. R. 388.

The Examination.—The Examiner’s office is not a public Court, Examiner's 
sail he has no discretion to admit the public, if objected to by- any j]®ç0urt “ I*11''" 
of the parties; He Wentrrn of Canada O. L. <(■ II'. Co., (i Chy. D.
109.
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l .xolunion of par- 
lift*.

Place of examin
ation-

Party for whose 
benefit suit pros* 
«•uted, or defen- 
tied, may be ex
amined.

Time when ex
amination may 

be had.

Ord. 140 how far 
in force.

Party may be 
examined as a 
witness.

( 'll ANl'KItY < htllKKS 130—1+0.

Where several parties attend for i-xiiiiiination, the Examiner 
may, under It. X. O. 50, m. 260, exclude those in the same 
interest, while the others are under examination ; tint one of them 
should lie allowed to remain for the |iur|iose of instructing counsel, 
subject to his being lirst examined Siveirriglil v. Sicin'i-i'jht, 8 V. It. 
81. The refusal to comply with the Examiner's ruling is a conteiii|)t 
of ('oiirt : Sad Ih-r v. Smith, 14 ('. !.. .1, N. S. :«). A foundation must 
lie laid in the pleadings for questions asked on the examination : 
bickeon v. I'onerl, 2 Chy. ( 'll. It. 242 : Xirholl v. Elliot, 3 Hr. off i : 
1‘mrtor v. (hunt, if Hr. 111.

The party may lie examined under this Order, and may lie subse
quently cross-examined on his attidavit on production in the < 'hain ery 
Division as of course. Usually it is advisable to postpone the exa ;.i 
nation until after the affidavit on production has lieen tiled. If the 
examination is unnecessary, or vexatious the party taking it may 
have to pay, or at all events he disallowed, the costs of it • D t'mm v. 
!>o!mon, 7 I*. R. tiôl i, over-ruling 1‘a.rton v. Jo mu, fi V. R. 13ft.

Place of Examination. The examination must usually lie had 
before a Master, or Special examiner, in the county where the party 
to lie examined resides : (inlhojlo r v. (tnrdiner, 2 Chy. Ch. R. 4811 ; 
MrIter mid v. Me I tenant, lb. 372 ; ('uni/ilnll v. Turk' ,-, ~ 1*. |{. 13,1 ; 
Kohn v. Redford, 3 < 'by. ( 'h. I!. 55 : and note as to this ease Cooper's 
I ligest, 1873, p. 111.

Order 139 provided that a person for whose immediate benefit a 
suit is prosecuted or defended, is to lie regarded as a party for the 
purpose of Onl. 138. This Onbr is superseded by /tab- S. ('. 224.

“ A person for whose immediate benefit a suit is prosecuted or 
defended, is to be regarded as a party for the purpose of examination 
or production of documents. " Hit In S. ('. 224.

140 A plaintiff may lin su examined at any time 
filler answer, aiyul^before and at the hearing of the 
cause ; and a’defendant may he examined at any time 
after answer, dr' after the time for answering has 
expired. (3rd June, 1853 : Ord. 22, s. 7.)

This Order is still in force and regulates the practice in the Chan
cery Division—as to the other Divisions, see R. S. O. c. 50, as. 151i, 
et. nei/. 42 Viet., e. 15, s. 7, (O). As to whether the practice under 
this Order may be followed in actions in the Queen’s Bench and 
Common Pleas Divisions, see note to Ont. 1 ante.

A party may be examined as a w itness in support of a motion, 
although the time for examining him under this Order may not have 
arrived : McCtennagluin v. Ruelianan, 7 Or. 92.

*
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Examiner 
the «aine 

ne "f tlivm 
ig emiiHvl, 
ht, S I’. U. 
il contempt 
Int ion must 
amination : 
:! Dr. Ô.1 i ;

, lie su lise- 
le < 'lianvery 
the exa ,i 

-.1. If the 
ing it may 
• l) ihniui V, 
i:«%.

ally lie lia.l 
re the party 
11. R. 4811; 
T. R. 133; 

ise Cooper's

te lie ne lit a 
rty for the 
v. c. 224.
isecuteil or 
examination

any turn* 
ig of the „ 
any time 
wing has

Under On/. 140, it will lie noted that the right of the plaintiff to Time for ex»m- 
examine only arises after itnnwer, or after the time for answering bjr.1 lela
has expired : l)a via v. Wick non, 18 C. L. J. 100. He is not obliged 
to wait until all of several defendants have filed their statements of 
defence. If instead of answering, the defendant demurred, the right 
of examination did not arise until after the demurrer hail lieen dis
allowed, or if allowed with leave to amend, then not until after 
amendment and the time for answ ering the amended bill had expired.
See Chance v. Hentlernun, 1 Chy. Ch. It. 30, and it would seem under 
the new praetiee if the defendant demurs instead of filing a state
ment of defence, the right of examination is similarly postponed.

The right of a defendant to examine the plaintiff only arises after Time for w 
he has filed his statement of defence. *''fondant! b>

A defendant is entitled to examine the plaintiff as soon as his Ciedefciidsut» 
own statement of defence is filed, he is not obliged to wait until jjjjt ^ f 
those of his co-defendants, if any, are filed : Fotrler v. Baultun, 12 exnmlnntlnn of 
tjr. 437. He need not notify his co-defendants of the examination :
IK

The examination may be had though the cause has lieen entered 
for trial : Clarke v. Hawke, 1 Chy. Ch. R. 34G.

141. A party so examined mav be further exam- r*rtymny in-ox-
• i i • , . . , * . amlnodon.hi*meu, on Ins own belialt, m relation to any matter own t*baif in

. . . .... „ explanation.respecting which he has been examined in chief. (3rd 
June, 1853 ; Ord. 22, s. 3.)

See Note to. Order 144», fiant.

142. Where one of several plaintiffs or defendants, inu^twith'pàr- 
who are joint contractors, or united in interest, has «"nr 
been examined, any other plaintiff or defendant, unitedIDvJ'
in interest, may also be examined on his own behalf, 
or on behalf of those united with him in interest, to 
the same extent as the party actually examined. (3rd 
June, 1853 ; Ord. 22, s. 3.)

y

i the Chan- 
30, ss. 1,311, 
ctice under 
Bench and

>f a motion, 
ay not have

See Ortl. 146 punt, from which it would appear that any examina 
tien taken under this Order could formerly be read if the examina 
lion taken in chief or any part of it were used.

It. But Ord. 146 seems now to he superseded by Buie S. C. 239, 
which does not give the same right as Ord. 146, did, and therefore, 

■ the utility of Ord. 142 seems to some extent nullified.

143. Such explanatory examination must be pro-
9



66 Chancery Order 144. C

cecdcd with immediately after tlie examination in 
chief, and not at any future period, except by leave 
of the Court. (3rd June, 1853, Ord. 22, s. 3.)

Neglect to make 
discovery, how 
punished.

Proceedings in 
default of pro
duction.

144 A person refusing, or r.eglepting, to attend at 
the time and place appointed for his examination, nr 
refusing or neglecting to obey an order for production 
of documents, may be punished as for a contempt; and 
the party who desires the examination, or production, 
in addition to any other remedy to which he may I» 
entitled, may7 apply7 to the Court, upon motion, either 
to have the bill taken pro confesmo, or to have it dis
missed, according to circumstances. (3rd June, 1853 
Ord. 22, s. 5.) 1

The practice in all, the Divisions is to the same effect as that lav! | 
down in this Order. As to the 0. B. & C. P. Divisions, see 42 Viet., 
c. 8, e. 9 (U) ; and as to procedure for non-production of documents | 
in all the Divisions, see Rule S. C. 236.

The defaulting party is entitled to notice of a motion to commit : 
Rule S. C. 365, or to dismiss, or strike out defence ; and it would 
seem a notice to commit should be personally served : Munn v. 

Perry, 44 L. T. N. S. 248; 60 L J. Chy. 251 ; MVirv. Mathew,, 1 Chy 
Ch. R. 224. Two day’s notice would seem to be sufficient in all casts. 
Rule S. C. 407. .

The party in default may not only he committed, but if a plaintiff. | 
bis action may be dismissed : Republic of Liberia v. Imperial Bant, 
9 L. R. Chy. 569 ; S.IC., as Republic of Liberia v. Roye, 1 App. f, 
139 ; Dunn v. McLean, 6 P. R. 156, or if a defendant his defence 
may be struck out, and the plaintiff be allowed to proceed as if he 
had not defended.

The party must have been regularly subpoenaed : Me Murray t. 
G. T. R'y Co., 3 Chy. C'h. R. 130, and paid his proper witness fees : 
Bolkow v. Fonter, 17 P. R. 388, or no order can be (made againit 
him.

When a party has attended for examination but has refused to 
answer questions, the motion should be to compel him to attend 
again at his own expenkfe and answer the questions, and in default 
that his action be dismissed, or defence struck out, as the case may 
require. When such an order has been obtained, and disobeyed, the 
motion to dismiss the action, or strike out the defence, may ho 
made ex parte ; Dunn v. McLean, 6 P. R. 156.

The Master in Chambers cannot entertain applications to commit I

for non-production 
2C. L T. 200.

Where an action 
perhaps when the 

;/. by the .Statut 
and see lludy»un ' 
v. II'iVwim, 2 Chy. 
K. 26.

145 The O 
thinks fit, onh 
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make such or 
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See Note to Ord
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examination, tbi 
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nination in
pt hy leave
. 3.)

o attend at 
munition, nr 

• production 
ltempt; aid 
production | 
he may 1» 

ition, either I 
have it div|
June, 1853;

ict as that laid | 
s, see 42 Viet., 
i of document!

ion to commit : 
and it would 

,'ed : Ma nn v. 

athenna, 1 Chy 
ent in all case*

t if a plaintiff. 
Imperial Haul, 
toye, 1 App. C. 
,nt his defence 
roceed as if be

Me Murray v. 
r witness fees :
8 fmade against

has refused I» 
him to attend 
and in default 
i the case miy 
disobeyed, the 
fence, may be

ions to comma

fur non-production : Keefe v. H'aref, 9 1*. It. 220 : 18 C. L. J. 1GC ;
2C. !.. T. 200.

Where an action has been dismissed it will not lie restored unless Keetorlng ictkm 
perhaps when the claim would otherwise lie barred by the dismissal, non-prodtietlcn

y. by the Statute of I .imitations : Dunn v. McLean, (i 1*. It. I 'ill. 
uul see Ihulijmii v. 1'iuclun, 2 Chy. Oh. It. .198 ; Hank of Montreal 
v. Ili/soM, 2 Ohy. Oh. It. 117 ; and in Davy v, I)ary, 2 Chy. Oh.
R. 26.

145 The Court, upon such application, may, if it 
thinks fit, order either that the hill lie taken pro cov
iew, or that it he dismissed, as the case may be ; or 
make such order as seems just. (3rd June, 1853;
Ord. 22, s. 5.)

See Note to Onl. 144. )

146 Where the examining party uses any portion
uf the examination so taken, it shall be competent foruwd in 
the party against whom it is used to put in the entire 
evidence so taken, as well that given in chief as that 
in explanation. (3rd June, 1853 ; Ord. 22, s. G.)

“ Any party may at the trial of an action or issue, use in evidence /ju^ (• y., 
iny |iart of the examination of the opposite parties ; provided 
tlways, that in such case the Judge may look at the whole of the 
elimination, and if he shall be of opinion that any other part is so 
connected with the part to be so used, that the last mentioned part 
ought not to be used without such other part, he may direct such 
other part to be put in evidence. ” Kale S. C. 239.

Rule S. C. 239 deals with the same subject as Orel. 146, and ap
pears to be a “special provision ” within J. A. S. 12, which super
sedes Ord. 146.

Under the former practice the plaintiff was entitled to read the plaintiff formerly 
defendant’s examination as part of his answer in support of a motion 
for decree : Proctor v. Grant, 9 Gr. 31 ; Mather* v. Short, 14 Or. amination m part 
254. The same point was also decided in: Dunnet v. Forneri, 05 of •>*» answer.
Gr. 199, though not noticed in the report. Under The Judicature 
Act, it is presumed, the plaintiff will have the same right to read 
1 defendant’s examination in support of a motion for judgment. The 
elimination, however, cannot as a general rule lie read as evidence 
against any party except the deponent.

147- A party to the record who admits, upon his a party admit.
I . . .,.,1 . , . , , '■ ting the posse n-
examination, that he has in Ins custody or power any ionofdocu- 
deed, paper, writing, or document relating to tKe mat- “uêredtopro-

1 duce them.

/
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tcrs in question in the cause, is to produce the same for 
the inspection of the party examining him, upon the 
order of the Court, or of the Master, or Examiner, 
before whom he is examined, and for tdhat purpose a 
reasonable time is to be allowed. But no party shall 
be obliged to produce any deed, paper, writing, or doc
ument, which would have been protected under the 

former practice. (3rd June, 1853 ; Order 22, s. 4.)
Where Mauler 
may order pro
duction.

The power of the Master, or .Special Examiner, to order production 
of documents under Ont. 147, is confined to eases where inirtienUiib. 
record admit the possession of such documents. Where the admission 
is made hy an officer of a corporation, it would seem that the Master, 
and Examiner, have no power to make the order, hut in such a east 
an application in Chambers would appear to lie necessary. Set 
link S. (,'. 221. Production may be obtained under an order ui 
course, as provided hy link* .S'. C. 222, 513. The provisions of OnI. 
147 are intended to meet the case of a party who, having filed an 
affidavit in answer to an order to produce, on his subsequent cross- 
examination admits that he has other material documents which lit 
has not produced. The examination ma)- he adjourned for the pur 
pose of enabling the party to comply w ith the Master’s, or Examiner's, 
order for production.

Master’s anil Ex 
aminer's order 
for production 
appealable.

Appeal from or. 
der directing pro- 
durtion.

148. Either party may appeal from the order of the 
Master, or Examiner : and thereupon .such Master, or 
Examiner, is to certify under his hand the question I 
raised and the order made thereon; "and the costs of 
appeal are to he in the discretion of the Court. (3rd | 
June, 1853 ; Oi\l. 22, s. 4.)

An appeal from a Master is to he brought by notice of motion to 
be given within four days after the decision complained of, or such 
further time as may be allowed by a Judge. Hide S. C. 427 ; Daijtr 
v. Roberh<oii, 9 P. R. 78.; but see Mr Still v. McGregor, 3 C. L T. 
309. The appeal must he to a Judge in Chambers, and must k I 
brought on to be heard, within eight days after the decision : lb., or 
such further time as may he allowed by a Judge : Rule S. C*. 427. f 
In the Chancery Division such appeals are heard on Mondays, andin 
the other Divisions on Tuesdays and Fridays, except in vacation.

There is no special Order regulating appeals from Special Ex
aminers, but it is presumed they should be brought and prosecuted | 
in the same manner as appeals from Masters.

As to documents privileged from production, see Holmesteds 
Manual, Pr 239-242 ; Maclennan, 239.

XIII.—RE] 
Orders 149-155 n

I now obsolete.

XIV,
Orders 156-157

I 'eded by Ride» ,S'. C,

XV.—SETT
Orders 158-164 n
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iM-269.
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XIII—REPLICATION—JOINING ISSUE.
Orders 149-155 related to replication, time for filing, Ac., and are 

new obsolete.

XIV.—NOTICE TO ADMIT.
Orders 156-157 related to notices to admit, and an? now super

seded by Jin le* S. C. 241-243.

XV.—SETTING DOWN AND HEARING.
Orders 158-164 related to motions to change the venue, setting 

down causes for hearing, Ac., and are now obsolete. See /fit lei .S'. C. 
•:M-26!I.

165 Where the hearing is to be had in any town 
or place, other than that in which the pleadings are 
tiled, it shall he the duty of the party setting down 
the cause to deliver to the Clerk of Records and Writs, 
or the Deputy Registrar with whom the pleadings are 
tiled, a sufficient time before the day fixed for the 
hearing, a precipe requiring him to transmit to the 
Registrar, or Deputy Registrar, at the place where the 
hearing is to ho had, thb pleadings and such other 
lepers as may he specified in the precipe ; and at the 
same time to deposit with him a sufficient sum to cover 
the expense of transmitting and re-transmitting such 
('leadings and papers ; and thereupon it shall be the 
duty of the Clerk of Records and Writs, or Deputy- 
Registrar, forthwith to transmit the pleadings and 
such other papers as may be specified, accordingly, 
doth Jan., 1863; Ord. 3.)

Tliis Order appears to be still in force .; but now that a certified 
«'py of the pleadings have to be left on entering an action for trial : 
KiileS. C. 262, there is not the same necessity as formerly of having 
the original pleadings in Court.

Order 166 provided that “ No evidence to be used on the hearing 
"I a cause other than, the examination of a party under Ord. 138, is 
to be taken before any Examiner, or Officer of the Court, unless by 
the order first had of the Court or a Judge thereof, upon special 
grounds adduced for that purpose.” This Order is now obsolete : 
^ Rules S. C. 239, 282, 285, 301-5.

Ord. 149-16.-..

Ord. 1.16-157.

Ord. 158-1(4.

Pleadings to be 
transmitted to 
place of trial, on 
precipe.

Costs of sending 
and returning 
to be prepaid.

Ord. 166.
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Vi

167- Witnesses resident out of the jurisdiction may 
he examined, as heretofore, upon commission. (23rd 

^Dec., 1857 ; Ol d. 2, s. 3.)

Commissions to The procedure in obtaining and executing commissions to take
take evidence.

Noti ordered as 
of course.

Opening com- 
mlasion.

Order 168.

evidence abroad is regulated by Rules 
sted’s Manual, l’r. 164-169.

ecuting 
.S'. V. 5286-300 : see Holme-

Before judgment, a commission cannot be issued without an order, 
( Irdinarily, an order for a commission to take evidence abroad will 
not be granted until the cause is at issue : Royal Canadian Rank v. 
Cummer, 2 Chy. Ch. It. 388 ; Allan v. Andrews, 5 P. It. 32. But 
on a motion for judgment for administration, or partition,-in Cham
bers, after the notice of motion has been served, an order may lie 
obtained for a commission to take evidence in support of the motion, 
the application should be made on notice to the opposite party : 
Fan-ell v. Cruikshank, 1 Chy. Ch. It. 12. An order for a commis- 
sion to take the examination of any party, or officer of a corpor
ation, resident abroad, for discovery undgr Ord. 138, 63,64, maybe 
obtained, but not before the party seeking to make the examination 
is entitled to take it: Chance v. Henderson, 1 Chy. Ch. It. 30, 
and see Stratford v. Great Western Railway Co., 6 P. It. 91 ; or 
where the party or ‘ officer is resident in Quebec, he may Ire sum
moned by subpoena to be examined in Ontario : Mojf'att v. Prentice, 
6 P. R. 33 ; C. S., (f c. 79, s. 4 ; It. S. O. 781. A commission 
may also be issued to take evidence abroad to be used on a reference 
before a Master, in such a case no order is necessary, but the com
mission may issue on the Master’s certificate : see Ord. 221 and 
notes.

A commission will not be ordered as of course : Price v. Bailuj, 
6 P. R. 256; Vivian v. Mitchell, 1.3 C. L. J. N. S. 198; Berdan e. 
Greenwood, 46 L T. N. S. 524, note a : Re Boyse Crofton v. Croftm, 
46 L T. N. S. 322.

formerly, in Chancery a commission might be opened by the officer 
to whom it was returned, on due notice to all parties interested, 
without an order : Chalmers v. Piyott, 1 Chy. Ch. C. 282 ; but al 
law an order was obtained ex jmrte for opening the commission, and 
notice was given to the opposite party of the time of opening : Xealt 
v. Withrow, 4 U. C. L. J. 88; Gordon v. Fuller, 5 O. S. 174; but 
where the evidence was not published until.the trial, the commission 
might be opened in open Court without a special order, and the 
evidence might be used by the opposite party, though he had not 
joined in the commission : Gordon v. Fuller supra.

Order 168 related to examination of witnesses at the hearing, &c„
and is now obsolete : see Rules S. C. 282, 271, 272, 428.

X
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on a reference 
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'rice v. Bailey, 
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169 Causes are to lie argued at the same time that 
the witnesses are examined. ( 10th Jan., 1 St*:» : ( >rd 2. )

See J. A. s. 4f>. Notwithstanding this Onler, the Court after 
hearing the evidence, frequently postpones the hearing of the argu
ment to some future day.

Orders 170 171 related to the examination of parties as wit-"1»- 1
nesses, and were practically abrogated by It. X < ». c. 62. s. 4.

172 A witness may he recalled fur further examin- a »-u 
ation, as in trials at nisi jirins, without any order of
the Court having been obtained for thatpurpose. (23rd 
Dec., 1857 ; Old. 2, s. 12.)

173 Articles are not to lie tiled for the purpose .if jilii',in"l"i"- wil 
discrediting a witness < but witnesses may be called for
that purpose, without the leave of the Court ; and they 
are to lie examined at the same time as the other wit
nesses, unless the Court otherwise orders. (23 Dee.,
I85li ; Ord. 2, s. 13.)

174 Any party is to beat liberty to make use of
the evidence of a witness adduced by another party t<■ i’,y"inl'T,t"hcrK"1 
the suit. (23rd Dee , lt<07 : Ord. 2, s. 15.) • l",rly

The evidence taken liy any party under a commission may be 
called for and used at the trial by any other party : (funlmi v.
Fuller, 5 0. S. 175, anil see /mat Onl. 178.

175 A party shall lie entitled, upon notice without tiepoaitioos 
order, to use depositions taken in another suit, in eases ‘‘•"y* *“> "" 
where under the former practice, he was entitled, upon nrd,‘r’ "hl‘" 
obtaining the common order for that purpose, to use
such depositions, (28th April, 1802 )

Under the common order to read depositions taken in another Kff.-ét f.um. rly < f
canse, depositions could only be read where the other suit raised the "n*"r,to r‘'”'1* depositions, Ai\.
«une issue and was virtually between the same parties, /' . between in anotli. v i-au..-
persons representing the same interests : t’oiirt x. Ilnllttnil, 8 1’. It.
-19 ; except in eases where hearsay, and reputation, would be good 
evidence, or in cases where the existence of a custom, or the right to 
tolls, was concerned, in these latter classes of cases, depositions 
were admissible as against other parties, provided they were not 
made port litem motam. But even then, if the question at issue were 
not precisely the same in both suits, the depositions in the former

y
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suit wire nut ivlniiusililu. Where a per* in wlm had given evidence 
in an action at law lietween substantially the same persons as were 
parties to a suit in Chancery, was afterwards committed to the 
penitentiary and refused to give evidence in the Chancery suit, the 
Court ordered the witness's evidence gix'en at hM iiriu* to lie read 
from the notes of the Judge who had tried the action at law : Sirilj r 
v, llonlton, ‘1 I i r. I il Id.

See further as to practice on this subject, Haul l’r. (by Perkins) 
p. 1006 ; AV/mA/iV iif Fern v. A*«:o, 3- I,. T. N. S, 598.

176 At tlu- liearing of any cause, or of any fiuther 
directions tlierein, affidavits of particular witnesses, or

AftiihmtH nt 
particulars 
witnesses, or 
<if particular

atH'l-'ivits as to particular facts and circumstances, may 
.'.r livT^ve'of thJ'v used 1 • v consent, or by leavv of the Court ; and such 

consent may be given on behalf of persons under dis
ability, with the ; ' " of tlye Court. (3rd .lime,
18.5.3 ; Ol d. 20. s. 4.)

« »nl in force 
a* rrg.mls 
hearings on 
K. I*.

This Order is in effect superseded so far as it relates to evidence at 
the trial of actions, hy Rule* S. 283, 301. It would seem to he 
still in force as regards hearings on further directions.

As to matters which may, and may not, lie proved by affidavit under 
this it filer, see L>anl. l’r., 5th ed., 777, 1230 ; Derey v. Thorton, !l Ha. 
233 ; Toirh-r v. Reynnl, 13 dur. 1010 ; Ih’leraute v. Child, li dur. X. S. 
I IS ; I huh v. Wotkiin, 14 Be iv. 33 : If'iyhtoii v. Hojhton. 15 Bnv. 
27S ; H' lf v. Smith, .5 I). & S. 112 ; FuHoir* v. Dillon. 2 W. li 507; 
Un'rmiii v. M'lrjrrUoii, 2 \V. li. (i07 ; If ward v. Chutjer*, Il W. R. 
5S5 ; Fron* v. Lewi*, 2 !.. T. X. S. 559; Fleiniinj v. Eu*t, Kay App. lii.

Kxhiliits at hear- 
mg, how to !*c

t*

177 Exhibits put in at the hearing of a étatise are to 
he marked thus : “In Chancery [nlutrt title], This
xliihit (the property of ,) is produced by

tin- plaintiff (<»• defendant C., «.s the ease nut if be,) this 
day of 18(i , A. B.,“ (Reyietrar.

nr Deftiitij Registrar). (1st April, 1807 ; Ord; 4)

178 Where a party or witness is examined at the 
m-awn*without hearing of a cause, or a document is put in as evidence

ami marked by the Registrar, or the Deputy Registrar 
the deposition of the party, or witness, so examined, or 
the document so put in, is not to be withdrawn as evi
dence without the leave of the Court. (20th Dec.
18(b> : Ord. lti.)

See I’itiiiiIto v. Mitchell, 13 Gr. 665.

Kvidenrv oral 
tlovuiiivntary
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179 Where judgment is reserved, the exhibits used £*p"Judj?"ent 
upon the hearing must be deposited with the Registrar, ^nlduTto iw 

or Deputy Registrar, for the use of the Court. All [„rw'th 
exhibits deposited under this order must be described 
in a schedule, to be prepared by the party depositing 
the same. The schedule shall be in duplicate, one copy 
of which, signed by the Registrar, or Deputy Registrar 
shall be handed to the party depositing the exhibits, 
and the other retained for the use of the Court. Where 
this Order has not been complied with, the case will 
not be considered as standing for judgment. (13th 
April, 1859 ; Ord, 3.)

Order 180 related to costs of proving facts which should have Ord ISO. 
been admitted and is superseded by Rule S. C. 163.

181- The solicitors for the several parties are to solicitors of »n 
attend in Court when a cause is appointed to be heard, trial, 
and during the hearing thereof. (13th April, 1859 ;
Ord. 2.) {Eng. Con. Ord. 21, r. 11.) *

This Order appears to be still in force ; as to consequences of non- 
compliance with it, see Ord. 182.

182 Where, upon the hearing of a cause, it appears when cause 
that the same cannot conveniently proceed by reason mconwquence
. . ... . . . of absence ofof the solicitor tor any party having neglected to solicitor, he may. .. J r J O O he ordered to

attend personally or by some person in his behalf, or pay costa.

having omitted to deliver any paper necessary for tile 
use of the Court, and which, according to its practice, 
ought to have been delivered, such solicitor shall per
sonally pay to the parties such costs as the Coiirt 
thinks fit to award. (13th April, 1859 ; Ord. 2.) (Eng.
Con. Ord. 21, r. 12.)

A solicitor who neglected to appear for a defendant for whom he 
bad undertaken to appear, was ordered to pay all the costs occasioned 
by his neglect : Cook v. Broomhead, 16 Ves. 133, and see Courtiu'y v.
Stork, 2 Dr. & War. 251.

Where no papers were delivered, and the plaintiff did not appear, Plaintiff not ap- 
the action was dismissed, with costs : Farrell v. Wale, 36 L. T. 95 ; œa^k'dlîmiwd. 
Eldr'ujev. Burgesê, 7 Ch. D. 411. But where the defendant has a 

10

V
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counter claim he is bound to prove it so far as the onus is on him, 
even though the plaintiff do ndt appear. See Holmested’s Manual 
Pr. 123. If the defendant do not appear the plaintiff must prove his 
claim so far as the onus is on him : lb. 122.

Defendant must Where the action is dismissed in consequence of the plaintiff not 
claSiii 'tf'olma *,u*nK rca<l}' to proceed, owing to the illness of his solicitor, it may
on Mm. . l>e restored on payment of the costs of the day anil of the applica

tion to restore : Birch v. William», XV. N. (70) 108 ; 24 XV. R. 
TOO.

Restoring action, As to restoring causes struck out on account of the absence of 
non attendance counsel : Jlarcey v. Renon, 12 Jur. 445, and as to costs so occa

sioned : Godson v. Hall, 7 Cl. & Fin. 549.

Ord. 183. Order 183 related to the non-appearance of defendant at the
hearing, and is superseded by Buie .8'. C. 268, J. A., s. 44.

Ord. 184. Order 184 related to the dismissal of bill by plaintiff after the
cause had been set down for hearing, and to dismissals at the 
hearing for non-appearance of the plaintiff, and is superseded by 
Huit* S. C. 269, 330.

XVI.—DECREES AND ORDERS.

be'«^uedlî^de- 185 The evidence read upon the hearing, is not to 
cree"- be stated in the decree, but must be entered in the

Registrar’s book at the time of the hearing. (3rd 
June, 1853; Ord. 43. s. 10.)

The word “order” yicludes “decree and decretal oriler but 
the word “decree” does not include “order." See Onl. 7, ante. 
The provisions of this Order therefore are confined to decrees, and 
the same procedure appears to be continued under The. Judicature. 
Act as regards judgments : See Forms appended to Rule* S. C. Nos. 
155, 156, 157, 160, which will be found to contain no statement of 
the evidence.

Kntry of evidence In actions in the Chancery Division an entry of the evidence 
should still lie made in the book of the Registrar, Local Registrar, 
Deputy Clerk of the Crown, or Deputy Registrar, or Clerk of Assize, 
present at the trial, as the case may be. The entry should include 
the names of all witnesses examined, and the exhibits put in by the 
respective parties, referring to them by the letter, or number, by 
which they are marked.

Papers on which a decree by consent was obtained, were ordered 
to be entered as read, though not strictly proved : Simmonds v. 
G. E. Ry. Co., 3 L. R. Chy. 797.

All affidavits which have been filed, and of which a party gives 
notice of reading on a motion for judgment, though not actually
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hook.
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mentioned on tl 
Publish iny Co. \ 
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mentioned on the motion, should be entered as read : See Catholic 
Publishing Co. v. Wyman, 1 N. R. 49 : but not affidavits which are 
inadmissible as evidence, even though notice has been given of read
ing them : Re Brampton ami L. Ry. Co., 10 L. R. Chy. 186.

Evidence should not be entered as “ read tie bene cate : ” Parker now entered, 
v. Morrell, 2 Phil. 453 ; It’atson v. Parker, lb. 5 ; even by consent :
McMahon v. Burc.he.il, 2 Phil. 127 ; nor “ saving just exceptions : "
Sheru'ootl v. Beveridge, 2 Coll. 536 ; Drake, v. Darke, 25 Beav. 641.
But see Gee v. Gurney, 8 Beav. 315.

Although judgments need contain no statement of the evidence Orders to conti™ 
on which they are founded, it would seem to be necessary that uence."^ °m 
orders should contain a reference to the evidence used : Danl. C'liy.
Pr. (5th ed.) 902, otherwise the costs of affidavits filed in support of 
a motion, but not entered in the order, will be disallowed, even as 
between solicitor and client : Stephens v. Lord Newborough, 11 Beav.
411. A party is entitled to have entered in an order as read, all 
affidavits tiled in support of, or opposition to, a motion though not 
actually read : Catholic Publishing Co. v. Wynan, supra. But see 
Camille v. Donato, 11 Jur. N. S. 26 ; and is not bound actually to 
read them to be entitled to the costs thereof : Freer v. Rimner, 14 
Sim. 391. An order should not recite affidavits sworn after the date 
of the order : Ashley v. Taylor, 27 W. R 228.

Where an order is granted subject to the production of further 
affidavits, the order should bear date after such affidavits are pro
duced.

Admissions should be inserted in the order ; Mirehouse v. Barnett,
22 So. Jour. 683 ; and see Watson v. Rodwell, 11 Ch. D. 150.

186. It shall not be necessary in any order to reserve Liberty to ap- 
liberty to apply, but any party may apply to the Court rèiêr”^1 °ot ** 
from time to time as he may be advised ; and where 
any order directs the payment of money out of Court, 
it shall not be necessary to direct that a cheque be 
drawn for the purpose.

This Order appears to be still in force.

It is said that all orders of the Court carry with them in gremio Implied in all 
liberty to apply to the Court, per Fry, J., Fritz v. Hobson, 14 Ch. I). a ataïiiâture.^ 
542 ; 42 L. T. N. S. 225. But this liberty was held, not to be im
plied in orders of a final nature : Penrice v. Williams, 48 L. T. N. S.

V

Costs reserved toWhere costs of an interlocutory motion were reserved “ until the 
hearing or other final disposition of the cause,” and an order was trial maybe 
subsequently made allowing a demurrer to the plaintiff’s bill formapoaedot'1
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want of equity, but the costs of the interlocutory motion were not 
then asked for, it was held that a subsequent application might l>e 
made to the Court to amend the order by directing the allowance 
of the costs reserved : St. Michaels Colleije v. Merrick, 26 Gr. 216; 18 
C. L. J. 130 ; Viney v. Chaplin 3 D. G. & J. 281 ; Fritz v. Hobson, 
14 Ch. D. 542.

orders to be 187 Orders arc to be divided into convenient para-
divided into ,
paragraphs. graphs, and such paragraphs are to be numbered con- 

secutivcly ; and where accounts are directed to be 
taken, or enquiries to be made, the .order may be in 
the form set forth in schedule J hereunder written, 
with such variation as the circumstances of the case 
require. (1st April, 1807; Ord. 8; 3rd June, 1853 ; 
Ord. 43, s. 11.)

sum? to be 188 In all orders, sums are to be stated in dollarsstated in dollars *
ai.u ceutd. and’cents. (6th Feb., 865 ; Ord. 145).
Ord. 169,190. Orders 189, 190, related to the enrolment of decrees, and are obso

lete. Enrolment is “now a useless ceremony," per James, L. J. ; 
Ha*tic v. Hantic, 2 Ch. D. 307, and see J. A., s. 9.

Ord. 191. Order 191 related to passing, and entering, of decrees pro conjesno,

and is now obsolete.

Queen's Counsel 
holding sittings 
to semi state
ment of judg
ment to Regis
trar.

192. Where a Queen’s Counsel has held a sitting of 
the Court under the Statute in that behalf, he is to in
close to the Registrar, as soon thereafter as may be, a 
statement signed by him, of his decree in each case 
heard by him, with the date and place of hearing, and is 
to set forth the terms of his decree either at full length 
or otherwise, as the case may require. His judgment 
containing the reasons for his decree, if he thinks fit to 
state the same in writing, is also to be transmitted to 
the Registrar for the information of the Court and the 
parties. (10th Sept. 1866 ; Ord. 9.)

This Order appears to be still in force. The Statute referred to, 
enables a retired Judge of a Superior Court, a County Court Judge, 
or a Queen’s Counsel, to hold Sittings in Chancery upon request of 
any Judge of the Court of Chancery, or of the Court of Appeal : 
see R. S. O,, c. 40, s. 27.

193 A «1
expressed ii 
the Court, 
to he given 
10.)

Order 194 pi
and is obsolete

195 No<
parte and n< 
unles's the ei 
or a Judge ; 
as applying 
orders for 
Ord. 20)

See pud Ord. 
of which the < 
parte Dean of S 

Orders of a s 
sion, hut not in 

The entry of 
Rules S. C. 325,

196- In al 
order from tl 
and fails to ] 
to be considei 
as far as the 
party or per? 
or non-perfoi 
such proceed 
or such procr 
order had no
s. 4.) {Eng.

)

As to the bxec 
S. C. 345.
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193 A decree made by a Queen’s Counsel is to b< 
expressed in the body thereof to be the decree 
the Court, but the name of the Queen’s Counsel is 
to be given in the margin. (10th Sept. 18G6 ; Old. 
10.)

Decree of Q.O. 
to be expressed 

f to te dwcr« e of 
U1 Court.

Order 194 provided that interlocutory orders are not to lie enrolled, 
ami is obsolete.

195 No order of course, and no order obtained ex order» of com-?.-, 
parte and not being of a special nature, is to be entered tamed on motion 
unles's the entry thereof shall be directed by the Court b^neri-dmi- 

or a Judge; but this provision is not to be construed 
as applying to decrees, or decretal orders, or to final 
orders for sale, or foreclosure. (6th Feb. 18G5 ;
Ord. 20)

.See ; Mint Ord. 594, 650. An order of which there waa no entry, and Lost order, may 
of which the original was lost, was directed to be redrawn : Ej: 
part? Dean of St. Paul's, 18 W. R. 724.

Orders of a special nature are still entered in the Chancery Divi
sion, but not in the other Divisions.

The entry of judgments in all the Divisions is now governed by 
Rules S. C. 325, 329.

be redrawn.

y

196- In all cases where a person or party obtains an0*'* ot>-
1 l J turned on con-

order from the Court, or from a Master, upon condition, ?itio? defmcdt0
and fails to perform or comply with the condition, he is
to be considered to have waived or abandoned the order, lj,“,'.1rcrormè't*
as far as the same is beneficial to himself, and any other-
party or person interested in the matter, on the breach
or non-performance of the condition, may either take *
such proceedings as the order in such case may warrant,
or such proceedings as might have been taken if the
order had not been made. (3rd June, 1853; Ord. 2-1,
s. 4.) {Eng. Con. Ord 23, r. 22.)

As to the - 
S. C. 345.

ixecution of judgment granted upon condition, see Rule
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Business to be 
transacted in 
Chambers.

Applications 
for :—

Sale of infants’ 
estate.

Guardianship, 
maintenance, &c.

Administration.

Time to defend.

Leave to amend. 

To change venue.

To postpone 
trial.

Production.

Conduct of suits

Management of 
property.

Payment into, or 
out of, Court

Chancery Order 197.

XVII.—CHAMBERS.

197. The following business shall be disposed of in 
Chambers, togetherwith such other matters as the Court 
from time to time thinks may be more conveniently 
disposed of there, than in full Court, viz :—

1. For the sale of the estates of infants, under the
Consolidated Statutes of Upper Canada, chap
ter 12, s. 50 ;

2. As to the guardianship, maintenance, and ad
vancement of infants ;

* 3. For the administration of estates' upon motion,
without bill ;

4. For time to answer or demur ;
5. For leave to amend bills;
C. For changing the venue ;
7. To postpone the examination of witnesses, or to

allow the production of further evidence ;
8. For the production of documents ;
9. Relating to the conduct of suits or matters ;

J
10. As to matters connected with the management

of property;
11. For the payment into Court of moneys, by par

ties desiring, on their own behalf, to pay in 
the same. (3rd June, 1853 ; Ord. 34, s. 1.)

Officers who may Under The Judicature Act and Rule* S. C., the business in Cham- 
in Chamber». berg may now, for the most part, be transacted before the Master in 

Chambers, or any Official Referee, sitting for him, and in country 
cases before the Local Masters, or County Court Judges. Certain 
matters, however, are excluded from their jurisdiction : Rule S. C. 
420 ; Ord. 560 ; R. S. O. c. 39,s. 29 ; Reg. Gen., Feb., 1870, 29 Q. H. 

Applications ex- 623, and see Holmested’s Manual Pr. 210, 211, 214. To the mat- 
risdictimn°oOW«e-ters there noted as being beyond the jurisdictionlof these Judges, 
Vtr in Chambers, and Officers, may be added, (1) Applications to set aside fraudulent 

conveyances by judgment debtors : Queen v. Smith, 7 F. R. 429 ; (2) 
Applications to transfer actions from one Division to another :

Hilliard v. Thu; 
tions to commit 
2 C. L T. 260 : 
Chambers, 28 1

Additional 
been ex1

Subsequent S' 
hers to other n 
Ord. 197, e.

1. Summary a 
execution debtoi 
terests of execul 
kind can only lx 
Formerly in sucl

v. .1 foultui 
mode of procedu 
405, 406, 407. 1 
necessary. See 
on an abscondii 
Marshall, 9 P. p 
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2. Motions for 
foreclosure, or 1 
Ord. 434, 045 ; 
Referees when s: 
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jurisdiction to en

3. Motions for 
under Ord: 640, 
by the Master ir 
P. R. 39 : but are 
Masters, but no 
also lx>cal Maste 
jurisdiction of tl 
to that exercised

4. Motions for 
tion, may also b< 
Ord. 638 ; motioi 
Chambers, and C 
1,01 if opposed, 
S' C- 3, 420, 422 ; 
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638, Ruk g q q 
Nation, see Ord ■ 
Pr. 216.
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Hilliard v. Thurntin, 2 C. L. T. 261 ; 18 C. L J. 180 ; (3) Applica
tions to commit for non-production : Keefe v. Ward, 18 C. L J. 166,
2 C. L. T. 260 : Darling v. Darling, before Dalton, Q. C., Master in 
Chambers, 28 Feb., 1882.

Additional cases to which jurisdiction in Chambers has 
been extended :

Subsequent Statutes, and Orders, extend the jurisdiction in Chain- Jurisdiction in 
bers to other matters, in addition to the business enumerated in tended in certain 
Ord. 197, e. g. c“'8-

1. Summary applications to set aside fraudulent conveyances by' Applications to 
execution debtors : R. S. 0. c. 49, s. 10, or for sale of equitable in- 
terests of execution debtor in lands : lb. s. 11. Applications of 
kind can only be made to a Judge : Queen v. Smith, 7 1’. R. 429. „d*bt 
Formerly in such cases the application was made for an order nisi ;
Wark v. Moulton, 7 P. R. 144, but now it is presumed the proper 
mode of procedure is to serve a notice of motion. See Rules S. C.
405, 406, 407- In some cases leave to serve notice of motion may be 
necessary. See Holmestcd’s Manual, Pr. 201. Substituted service 
on an absconding execution debtor may be allowed : Dobson v,
Marshall, 9 P. R. 1. The debtor may be ordered to pay the costs 
of an application for sale : Watts v. Hobson, 7 P. R. 334.

2. Motions for judgment in ordinary mortgage actions, for sale, or Motions forjudg-

fraudulent con-

ment : in mort
gage cases.foreclosure, or for redemption, where infants are concerned : see 

Ord. 434, 645 ; Rule S. C. 79. The Master in Chambers, Official 
Referees when sitting for him, and in the cases mentioned in Rule 
S. C. 422, the Local Masters, and County Court Judges, have 
jurisdiction to entertain such applications.

3. Motions for judgment, by adult parties, in actions for partition, Partition, 
under Ord. 640, 641 : motions of this kind cannot be entertained
by the Master in Chambers : Re Amott, Chatterton v. Chatterton, 8 
P R- 39 : but are in certain cases within the jurisdiction of the Local 
Masters, but not of the County Court Judges, unless they be 
also Ix>cal Masters. See Rule S. C. 422, which in effect limits the 
jurisdiction of the County Court Judges, who are not Masters, 
to that exercised by the Master in Chambers.

4. Motions for judgment on summary applications for administra- Administration 
tion, may also be made in certain cases, to Local Masters, under
Ord. 638 ; motions of this kind may also be made to the Master in 
Chambers, and County Court Judges who are not Ixical Masters, 
but if opposed, their jurisdiction is excluded under Ord. 560, Rules 
S. C. 3, 420, 422 ; but opposed applications for administration are 
not excluded from the jurisdiction of the Local Masters ; see Ord.
638, Rule S. C. C. 422. As to procedure on motions for adminis
tration, see Ord. 467, 473, 552, 638, and notes; Holmestcd’s Manual 
Pr. 216.

/

3x



/

è

80 Chancery Order 197. (

F°de0yz8sC’ll8o ^Oitions for leave to enter judgment under Rule S. C. 80.
To convey free 6. Applications to enable the owner of land, to convey free from 
from dower, the dower of his wife, under R. S. O. c. 126, as. 8,9, 10, and 43 

Viet., c. 14, s. 4 ; Re Eagles, 7'P. R. 241 ; Re Campbell, 25 Gr. 187, 
480 ; but applications of this kind can only be entertained by a 
Judge.

To appoint, or 7. Applications to appoint, or to dispense with the appointment 
poloTmcntof, rc-"f- a person to represent the estate of a deceased person under 
preeentatlve of /,• $ (j c- 49 g <) ; 8ee ante p. 32. The Master in Chambers, Offi.

cial Referee sitting for him, or Local Masters, and County Court 
Judges, when acting under Rule S. C. 422, have jurisdiction to 
entertain such applications : Col leer v. Sicayzie, 8 I*. R. 42.

Habeas corpus. 8. Applications for writs of ho bean corpus may be made to a Judge 
in Chambers ; R. .S'. 0. c. 70 ; Re Raton, 4 Gr. 147 : but where the eus 
tody is not for criminal or supposed criminal matter, see Re Bigger,
10 U. C. L. J. 329 ; Re Hawkins, 9U. C. L. J. 298 ; 3 P. R. 239. As 
to « hether a Judge can in Chambers rescind his own order for a writ 
of habeas corpus, or quash the writ itself on the ground that it issued 
improvidently : see Re Ross, 3 P. R. 301. The Master in Chambers 
cannot entertain applications of this kind. Onl. 560.

For declaration 9. Applications to declare a person £ lunatic nnder R. .S'. 0. c.
of iuuacy. 4Q g (jr,. R„ patton, 1 Chy. Ch. R. 192 t Re Flemming, 13 C. L J.

N. S. 197 ; Re Kelly, 6 P. R. 220, or for a commission tie lunatico : Re 
Stuart, 4 Gr. 44. The supposed lunatic is entitled to notice of the 
application : Re Miller, 1 Chy. Ch. R» 215, unless the Court on pro
per evidence of its being dangerous, or useless, to serve him, dis
penses with service : Re Newman, 2 Chy. Ch. R. 390 ; Re Mein lb. 
429. Applications of this kind can only be made before a Judge, see 
Ol d. 560 ; but where an order has been made declaring the lunacy, 
the Master in Chambers has jurisdiction to entertain applications 
respecting the property of the lunatic, under R. S. O. c. 40, ss. 67, 
et setp

When Master in Applications in Chambers, to whom to be made :
Jurtodiction^mat- Applications proper to be made in Chambers, but which are ex
tern may be eluded from the jurisdiction of the Master in Chambers, Official 
a Judge. Referee, Local Masters, and CountyCourt Judges, may be made before

-a Judge of the High Court in Chambers. In the Queen’s Bench, 
and Common Pleas, Divisions, a Judge sits in Chambers on Tuesday 
and Friday, and in the Chancery Division on Monday, in each week, 
except in vacation, when special arrangements are made.

Applications which can be made in Chambers should be made 
there, and not in Court : Moffatt v. Ruddle, 4 Gr. 44 ; Anon lb., 61 ; 
or the costs may be refused : Murney v. Courtney, 10 Gr. 52 ; or 
allowed only as of a motion in Chambers : King v. Connor, 10 Gr. 
364.

Matters coming 
m Chambers, shoi 
desire it, but onl 
case to be heard 
properly referred 
9 1*. H. 86.

Sale of Infant
infant's estate, si 
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130, s. 1, may be 
Chy. Ch. It 277 ; 
Murdoch, 9 P. R. 
Ftrgusun, lb. 556 
560, s. 6.

Injunctions, a
receivers, are usua 
appointed and diei 
in his place may l 
L ; but the appe 
hers, by consent . 
proceeding origins

Appeals from 
Court Judges, or 
tiun of the Master 
Masters’ Reports 
"fiicers (Rule C. S. 
Chambers.

Order 198 regi
notices of motion 
S. C. 404-407, 41

199 Where 
matter, that, b) 
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S. C. 80. 
mvey free from 
i, 9, 10, and 43 
ell, 25 Gr. 187, 
itertained by a

e appointment 
person under 

Chambers, offi. 
County Court 

jurisdiction to 
R. 42.
ade to a Judge 
where the eus 

see Re Rii/'i' r, 
P. R. 239. As 
rder for a writ 
1 that it issued 
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er R. .S'. O. c. 
i-7, 13 C. L J. 
le lunatico : Re 
) notice of the 
Court on pro- 
:rve him, dis- 
; Re Mein lb. 
e a Judge, see 
ig the lunacy, 
i applications 
c. 40, ss. 67,

ade :
which are ex- 
ibers, Official 
e made before 
teen's Bench,
•s on Tuesday 
in each week, 
le.
iuld be made 
i4no« lb., 61 ;
0 Gr. 52 ; or 
mnor, 10 Gr.

Matters coming licfore any otficer of the Court having jurisdiction Matters within 
m Chambers, should not be referred to a Judge because the nanties 
desire it, but only when the otficer can certify that it is a proper here not to be 

I case to be heard before a Judge ; Rub X C. 420, and matters ini- juUgÜ.hl ,><lur'' * 
properly referred to a Judge w ill not lie entertained : Jlwjhm v. Rem,
«J I'. R. 80.

Sale of Infants' Estate s.—As to mode of proceeding for sale of sai.- <.r infant.- 
infant's estate, see R. -S’. 0. c. 50, s. 75, and Ord. 5)27 et. */y. and 
notes.

Guardianship, and Maintenance, &c., of Infants - As toomnim -iii|.<t 
mode of «proceeding for appointment of guardians, see tint. 529-30 ; lu,“Dl11- 
opposed applications respecting the guardianship of the person, or 
property, of infants, are excluded from the jurisdiction of the Master 
m Chambers, see Onl. 560, s. 9, Rule X C. 420. The authority of 
the High Court is not excluded by R. X O. c. 132, ss. 13; R>
SUninard, 1 Chy. Ch. R. 15.

Applications respecting the custody of infants under R. X O. c.
130, s. 1, may be made to a Jutlge in Chambers : see Re Doris, 3 
Chy. Ch. It. 277 ; Re Keith, 7 P. It. 138 ; Re tree, 15 Gr. 580 ; Re 

| ilunlucli, 9 P. R. 132 ; Re Smith, 8 P. R. 23 ; Re Scott, lb. 58; Re 
FtrtjiiHuii, lb. 556 ; but not to the Master iu Chambers. See Ord.
560, a. 6.

Injunctions, and Receivers.—Applications for injunctions, and (
receivers, are usually made iu Court, but where a Receiver has been receivers, 
appointed and dies, the application for the appointment of another 
iu his place may be made iu Chambers : Untie v. Biuj, 9 Hare A pip.

IL ; but the appointment was made in the first instance in Cham
bers, by consent Klackburouijh v. Raveu/till, 16 Jur. 1085, and iu a 

1 proceeding originating iu Chambers, 22 So. Jour. 914.

Appeals from the. Master in Chambers, Local Masters, County Appeal-.
Vault Judges, or Official Referees, where exercising the jurisdic
tion of the Master in Chandlers [Rule X C. 427); and appeals from 
Masters’ Reports (Ord. 642); and also appeals from the Taxing 
officers (Rule C. S. 447), may now bç brought before a Judge in 
Chambers.

V

y>

Order 198 regulated the courte of proceeding, and service of 
notices of motion in Chambers and is superseded now by Rules 

V. 404-407, 412, 425.

Ord. 19S.

199 Where it appears, upon tlie hearing of any <r 
matter, that, by reason of absence, or for any other suffi- 
tient cause, the service of notice of the application, or ^th’p<'n“d

li
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Or HubHtituted 
service ordered.

Service of plead
ings, &c.

Where account 
taken in Cham
bers. special 
directions may 
be given aw to 
vouching, &c.

Account how to 
be brought in.

of the appointment, cannot he made, or ought to be dis
pensed with, such service may be dispensed with, or any 
substituted service, or notice, by advertisement, or 
otherwise, may be ordered. (3rd June, 1853 ; Ord. 34, 
s. 5. (En(j. Con. Ord. 35, v. 18.)

Every pleading or other document required to be delivered to a 
party, or between parties, shall be delivered to the solicitor of every 
party wrho appears by a solicitor, or to the party if he does not ap
pear by a solicitor ; but if no appearance has been entered for anv 
party then such pleading or document shall be delivered by being 
posted up in the office from which the writ of summons was issued : 
Rule S. C. 131.

In actions, after service of the writ, and the time for appearance 
has elapsed and no appearance entered, a notice of motion or appoint
ment may be served on any non-appearing defendant by posting up 
a copy in the office whence the writ issued under Rule S. C. 131 : 
Dymond v. Croft, 3 Chy. D. 512.

But where the notice of motion required to be served is the first 
proceeding, or personal service is necessary on a party who has ap
peared but cannot be found, then Ord. 199 would seem to be in force 
anil to authorize the allowance of substitutional service, or the dis
pensing with service altogether. For cases in which applications of 
this kind have been made, see Taylor & Ewart. 148.

200 Where an account is taken in Chambers,special 
directions may be given with respect to the mode in 
which the account is to be taken and vouched ; and in 
taking the account, the books of account in which the 
accounts required to be taken have been kept, or any 
of them, shall be taken as pnma facie evidence of the 
truth of the matters therein contained, with liberty to 
the parties interested to take such objections thereto 
as they may be advised. (3rd June, 1853 ; Ord. 35, s. 1.)

In this Order the word “ shall ” is to be read as permissive : 
Ord. 550.

Accounts are now rarely taken in Chambers, except in infancy 
matters ; a reference to the Master being usually directed.

201- An accounting party is to bring in his account 
in the form of debtor and creditor, and verify the same
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by affidavit, unless otherwise directed. The items on T"',’eT,erifl,,d^J amdivit
each side of the account are to be numbered consecu- It,!m? M ,)enumbered.
trvely, and the account is to be referred to by the 
affidavit as an exhibit, and not to be annexed thereto, 
anti is to be left at Chambers. (3rd June, 1853; Ord.
35, s. 3.) (Eny. Cun. Ord. 35, r. 33.)

A party who is cross-examined on his affidavit verifying his ac- ,.Hrty intended 
counts, is, according to the English practice, entitled to notice of •*> ne cross-exaw- 
the points on which he is to be cross-examined : Re Lord, Lord v. affidavit entitled 
Lord, 2 L.R. Eq. (105 ; Wormsley v. Sturt, 22 Beav. 398 ; and it is nott0 nollce- 
sufficient to state that all the items but one are objected to, but the 
notice should specify the points on which the cross-examination is 
to proceed : McArthur v. Diuljeon, 15 L. R. Eq. 102 ; and see Glover 
v. Ellison, 20 W. R 408.

The cross-examination may be had before the account is vouched :
Meacliam v. Cooper, ISLE. Eq. 102.

202- A party seeking to charge an accounting party Notieeof aur- 
beyond what he has by his account admitted to haveed'en 
received, is to give notice thereof to the accounting 
party, stating, as far as he is able, the amount sought 
to be charged, and the particulars thereof, in a short 
and succinct manner. (3rd June, 1853; Ord. 35, s. 3.)
[Eng. Con. Ord. 35, r. 34.)

See note to Ord. 237, post.

203 No state of facts, charges, or discharges, are to n0 stateot fact», 

be brought into Chambers; and where original deedsm.,t01,6brought 
or documents can be brought in, no copies are to be 
made without special direction. (3rd June, 1853 ; Ord.
34, s. 4.)

See Ord. 229,.post.

204. Where directed, copies, abstracts, or extracts of copie», to
or from accounts, deeds, or other documents, are to be directed, 
supplied. (3rd June, 1853; Ord. 34, s. 4.)

See Ord. 230, post.

205. Where, in the prosecution of any proceeding Adding partie», 
under a decree, if appears that some persons, not

/
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already parties, ought to be made parties, and ought 
to attend, or be enabled to attend the proceedings, 
directions may be given for serving an office-copy of 

Parties adiimi to the decree upon sucli parties, and upon due service 
om^èui.y'of thereof such persons are .^o be treated and named as 

parties to the suit, and shall be bound by the decree 
in thè same manner a,s' if they had been originally 
made parties to the sujt. (3rd June, l.S’53 ; Old. 34, s. (i.)

See Onl. -44 anil notes.

offleê-copy!"1 °" 206 Every office-copy of a decree directed to be
served under Order 205, is to be indorsed with a notice 
to the effect set forth in schedule L hereunder written 
with such variations as circumstances may require. 
(3rd June, 1853 ; Old. 34, s. 6.) /

See On/. 245 and notes.

Party served 
may move 
against decree.

207- A party served with an office-copy of a decree 
under Order 205 may apply to thie Court, at any time 
within fourteen days from the date of such service, to 
discharge the order, or to add to, set aside, or vary the 
decree. (3rd June, 1853 ; Old. 34, s. 7.) \

See Ord. 24 (i and notes. (.

“jîurned'froin’ 208- The Court may adjourn for consideration in 
bm'Vrice11111'" Chambers any matter which, in the opinion of the 
verm- Court, may be disposed of more conveniently in Cham

bers ; and any matter pending in Chambers may be 
adjourned to open Court ; and such matter may be so 
adjourned at the request of either party, subject to 
such order asX) costs or otherwise, as the Court thinks 
right to impost/ (3rd June, 1853 ; Ord. 34, s. 3.)

Matters ad- 209 Matters adjourned from Chambers arc to be 
chambers?” be heard in Court by one Judge, unless by special leave, 
5bjlI"jle which may be granted ex parte; and without such .

leave are not to come before the full Court, except by / 
way of rehearing the order made in Court thereon. 
(20th Dec. 18G5 ; Ord. 14.)
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The Master in Chambers, Ixical Masters, and County Court Cower of M««ter 
Judges, are empowered to refer matters coming before them in Cham- refri^cascTto »* 
bers to a Judge of the High Court : Rule C. 0. 42(5 ; but this power Judhre- ' 
is not to be exercised at the mere request of the parties, but only Matters impro- 
where the officer, or County Court Judge, as the case mly be, can 
certify that the case is proper to be heard licfore a Judge of the tertained.
High Court. Matters improperly referred will not be entertained :
Ilnyhe# v. Ito u, 9 V. R. SO.

210. A Judge sitting in Chambers may exercise the Judge in ciiam,
... # bers may exer-

same power arm urisdiction, in respect of the business of
1 Court, and al-o

brought before him, as is exercised by the Court ; all i,owcr80f the
• f J Master.

orders made by a Judge in Chambers are to have the 
force and, effect of orders of the Court ; and all or any 
of the powers, authorities, and jurisdictions, given to 
the Master by any Act or Acts now in force, or by any 
General Order or Orders of the Court, may be exer
cised by the Judge sitting in Chambers. (3rd June,
1853 ; Ord. 34, s. 2.)

XVtlI—MASTER’S OFFICE.

The Master in Ordinary, and Local Masters, are all officers of the .. , _
J ’ ’ Masters are offl-

Supreme Court, J. A. s. 58, ss. 2, and as such, actions may be cers of Supreme 
referred to them, from any Division of the High Court. See J. A. Lourt' 
s. 04.)

For list of Masters see Holmested’s Manual Pr. 20, 21.
Tfae Local Masters, in addition to their duties as Masters, have also Powers nf Local 

jurisdiction in certain cases in Chamber applications, in actions in chamber" 
ths Chancery Division ; and where they are also Judges of the 
Comity Court, their jurisdiction in Chambers extends in certain eases 
to actions in any of the Divisions : See Holmested’s Mruinai Pr. 213 ;
Units S. C. 422, 423.

Formerly a Master in Chancery was debarred from practising as a ,\s to whether
solicitor in Chancery, or in partnership with any other person prae- Musters may. . , r practise assolicit-tismg as a solicitor in Chancery, even though he received no part of ors; quatre.
the emoluments : McLean v. Crass, 3 Chy. Ch, R. 432. They might
however practise as attorneys in the other Courts. Now, however,
that the Masters have jurisdiction in all the Divisions of the High
Court, it seems doubtful if they can practise at all as solicitors.
There is however no express provision either in The Judicature Act,
or Rules debarring Masters from practising ; and see Rule S. C. 422,
from which it may be inferred that it was not the intention of The
Judicature Act to deprive them of the right of practising.

V
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Place of refl-r- Under the former practice in Chancery the plaintiff was prima 
ftide entitled to have a reference, when necessary, directed to the 
Master at the place where his bill was tiled : Macara v. Owynne .1 
Gr. 310 ; Watxon v. H entier son, 2 Chy. Ch. R. 370 ; and the defen
dant might for good cause apply to change the reference : McXab v. 
Mr l it nix. 4 Chy. Ch. R. 53.

Prime facie, 
plaintiff entitled 
to have reference 
whe i‘ writ

The same rule it is presumed will still be followed, and a plaintiff 
will have the right prima facie to have the reference, if any, directed 
to the Master in the county where the writ issued. Formerly when 
it was sought to change the referenoe on the score of expense, the dif
ference of expense must have been considerable ; and if oh the ground 
of convenience, a clearly preponderating convenience for the proposed 
change must have been established, and the fact thafl a defendant 
was a man in extensive business, or a trustee, was not a sufficient
ground for changing the reference : McXab v. Mclnnix, xupra ;
Jackxon v. Harrivian, 9 C. L. J. N, S. 29.

Iteft-renoe may Since The Judicature Act it has been held that the policy of that 
wdvat grounds0" ^ct >8 to decentralise business, and to send local matters to the Local 

Masters, and the fact that a partnership business had been carried 
on in the county to which it was proposed to change the reference 
to take the partnership accounts, and that a delay of two months 
would be incurred by retaining the reference at the place directed 
by the judgment, was held sufficient ground to warrant the change : 
Ailken v. Wilxon, 9 P. R. 75.

when Master has When the Master has been professionally concerned for any of the
been profession- litigants, in reference to the same or any other matter, that is a ally concerned. B J

sufficient ground for changing the reference : Bigelow v. Bigelow, 6
P. R. 124 ; Boyd v. Simpson, before Spragge, C., 19th June, 187$.

j (See Reg. Lib.)

But when the reference was directed to a Master who had, prior 
to the appointment, been counsel for one of the litigants, neither 
party objecting, and the Master certifying that he acted in the 
reference at the pressing request of both parties, the Court held 
that the party against whom the Master reported could not raise 
that objection on appeal from the report, having taken the chance 
of the Master’s finding in his favour : Cotter v. Cotter, 21 Gr. 159.

Where necessary Where in the course of a suit it becomes necessary to add as a
to add Master as party the Master to whom the cause is referred, the reference will a party. 1 J

be changed on an ex parte application by the plaintiff : Weldon v. . 
Templeton, 1 Chy. Ch. R. 360.

Application to lie Usually however the party having the conduct of the reference 
made on notice. ja entitled to notice of any application to change it, and an order 

made in his absence is irregular and will be set aside : McConnell v. 
McConnell, 3 Chy. Ch. R. 122.
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The following Orders 211-257, which regulate the practice in the 
Master's offices, apply to actions in all the Divisions, which are 
referred to a Master.

211 Every order referring any matter to the Master, order of refer
\ i • l l • rr> . cnoc to be carriedis to be brought into Ins omce within fourteen days >»to m. o. with-

after the order is drawn up, or after the same should
have been drawn up, by the party having the carriage
of the same : otherwise any other party to the cause, or
any party having an interest in the reference, may ^h»Wp«ty mey
assume the carriage of the order, and carry the same îia^Tor n* °*r
into the Master’s office. (3rd June, 1853 ; Ord. 42, s. 1.)

Au order, or judgment, directing a reference is to be bespoken, Time for issuing 
and the necessary papers left for preparing the same within seven entend ^carry- 
days after the order, or judgment, is pronounced or finally disposed in* into M- °- 
of by the Court, see Ord. 10,—and Ord. 7, as to meaning of word 
“ order,”—and otherwise is not to be drawn up without leave being 
obtained in Chambers, see Ord. 11. In practice the solicitor having 
the carriage of the order, or judgment, usually prepares the minutes 
and within the time limited by Ord. 10, procures them to be settled 
by the Registrar, or obtains an appointment from him to settle them.
See Ord. 596.

It would appear, therefore, that the party having the conduct of 
an order, or a judgment, directing a reference, is entitled to at least 
twenty-one days from the time the order, or judgment, was pro
nounced, or finally disposed of, by the Court, within which to issue 
the order, or judgment, and carry it into the Master’s office.

The rule which regulates the question, as to who shall have the Conduct of refer- 
carriage of an order, or judgment, directing a reference to a Master, enti"
is a technical one, anil in the majority of cases, the solicitors alone 
are interested. The solicitor of the party having the conduct of tte 
judgment is entitled to prosecute all those proceedings which relate 
to the general enquiries, and the other parties only prosecute those 
which relate exclusively to themselves, or such as it would be incon- !mvingf conduct 
sistent for the party having the carriage of the order, or judgment, to 
do. Thus if the plaintiff have the conduct, his solicitor bespeaks and , 
procures to be inserted all advertisements whether for creditors, or 
for next of kin, or for the sale of property, he prepares the abstract, 
and answers the requisitions ; and if the purchaser requires a refer
ence of title, he attends upon it. He furnishes, where directed, for 
the purposes of answering the general enquiries and taking the gene
ral account, copies, abstracts, or extracts of, or from accounts, deeds 
or other documents, and pedigrees, etc., relating to proceedings of a
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general character, and not belonging to particular parties to prose 
cute. Smith’s Pr., 7th ed., 729.

May b? changed Where the party having the carriage of a judgment, or order, direct
ing a reference, is guilty of delay in carrying it into the Master's 
office, any other party to the action, or any party having an interest 
ill the reference may assume the carriage of the judgment, or order, 
which, where necessary, would include the right to draw up the 
minutes and procure them to he settled, and the order, or judgment, 
to be passed and entered. No order seems neccessary to entitle him 

Partv inter- *o (1° this, but see Re Shaw, It Or. 524, where a special application 
i-sted may assume was made. Where the judgment or order has been drawn un and
carriage, when. . , .entered, but has not been carried into the Master s office within the

prescribed time, an office-copy of the judgment, or order, may be 
obtained and carried into the Master’s office by any other party in
terested. Persons who are not parties to the action, but who are 
interested in the reference, e. </., creditors, next of kin, heirs, &c., 
are entitled under On/. 211, to assume the carriage of the order, or 
judgment, where the prescribed time has elapsed. See Re Slime, 
14 Or. 524.

Where a judgment or order has been carried into the Master's 
office, in the event of delay arising on the part of the party having 
the carriage of it, the Master may transfer the conduct of the refer
ence to any other person interested. See Ord. 212.

Master may 212 Where a party prosecuting a reference, does not 
of‘reference!1"1 proceed before the Master with due diligence, the Master 

is at liberty, upon the application of any other party 
interested, either as a party to the suit, or as one who 
has come in and established his claim before the Master 
under the order, to commit to him the prosecution of 
the order ; and from thenceforth neither the party 
making default nor his solicitor is to be at liberty to 
attend the Master as the prosecutor of the order. (3rd 
June, 1853 ; Ord. 42, s. 10.)

This Order is taken from Eng. Ord. 5(1, of 3rd of April, 1828. See 
Edward’s Chy. Order», p. 19.

The Master in his discretion may entertain an application to change 
the conduct of the reference ex parte: Stephenson v. Nicolls, 14 Or. 
144 ; but ordinarily the application should be made on notice : 1 
Sm. Pr. 2nd ed., 312, and see Sim* v. Ridye, 3 Mer. 458 ; Edward» 
v. Acland, 5 Mad. 31.

, An appeal lies from the order of the Master changing the Master’s order 1 r .
subject to appeal reference : Stephenson v. Nicholls, 14 Gr. at pp. 147 149, and in

Wyatt v. Sadler, 5 Sim. 450 ; the Court on a substantive motion
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changed the reference, after the Master had refused an application 
for that purpose. But the application must in the first instance be 
made to the Master : Miller v.' McNawjhten, 1 Chy. Ch. It. 206.

Where there has been great delay in prosecuting a judgment in a Creditor may 
creditor’s suit, a creditor may apply to have the conduct of the 
cause, though it has become defective by the death of a defendant :
Cool v. Unitm, 5 Russ. 282, and see lie Shaw, 14 Or. 524 : Patterson 
v. Scott, 4 Or. 145.

A party to whom the conduct of the reference is committed is en- l’art? to whom r a conduct of refer-
titled to inspect and take copies of briefs, and documents in the pos-emo committed,
session of the party, or his solicitor, from whom the carriage of the 
reference has been taken : lien nett v. Baxter, 10 Sim. 417 ; and see 
Heslop v. Metcalf, 8 Sim. 622.

An order taking the conduct of the reference from the plaintiff, Plaintiff may op- ° . _ ' . ply to amend
does not preclude him from applying to amend a. clerical error in the order of refer-
judgment, or order, under Buie S. C. 338 : IVliitkead v. North, Cr. & Bindurtlaken 
Pb. 78. Orel. 212 only enables the Master to transfer the conduct front him. 
ni proceedings in his office.

Where there is undue delay in prosecuting a reference the Master 
may close the reference as provided by Ord. 584.

213 Every reference is to be called on and proceeded Reference to be
v e proceeded with

with at the day and time fixed, unless the Master in on day fixed, 
his discretion thinks fit to postpone the same ; and in 
granting an application to postpone the hearing of a 
reference, the Master may make such order, as to the |^mr’rntp0,t' 
costs consequent upon such postponement, as he thinks 
just. (3rd Junn, 1854 ; Ord. 42, s. 8.)

The Master cannot proceed with a reference in vacation, except Master cannot 
by consent of all parties : Anderson v. Thorpe, 12 Or. 542. prereed in yaca- 
report made in vacatirfli, without the consent of all parties, is null 
and void, as against a party having no notice of the proceedings on 
which it is founded, and it is not necessary to appeal from it : Fuller 
v, McLean, 8 1’. R. 549.

214 As soon as the Master has entered upon the hear- References to 
ing of a reference, he is to proceed therewith to the oTcflcm! 
conclusion without interruption, where that is practi
cable ; and where any reference cannot be concluded in
a single day, the Master is to proceed de die in diem, 
without a fresh warrant, unless he is of opinion that 
an adjournment other than de die in diem would be 

12

y



90 Chancery Orders 215—21G.

proper, and conducive to the ends of justice ; and when 
an adjournment is ordered, the Master is to note in his 
hook the time and reason thereof". \3rd June, 1853 ; 
Ord. 42, s. 8.)

“ It is the bounden duty ié the Masters to observe these Order* to 
the letter, wherever.it is not absolutely impracticable to follow them 
literally,” per Spragye, C. ; Falls v. Powell, 20 Or., at p. 468.

Keferenci-s not 
to be adjourned 

take up 
other case?.

Warrant to con
sider to be taken 
unless dispensed 
with by Master.

M here judgment 
erroneous. Mas
ter may refuse to 
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sider.

Defendant enti
tled to notice.

215 In no case is any matter to he discontinued or 
adjourned for the mere purpose of proceeding with any 
other matter, unless that course becomes necessary. 
(3rd June, 1853 ; Ord. 42, s. 8.)

216- Upon the bringing in of an order, the solicitor 
bringing in the same is to take out a warrant (unless 
the Master dispenses therewith) appointing a time, 
which is to be settled by the Master, for the purpose of 
taking into consideration the infers referred by the 
order, and is to serve the same upon the parties, or their 
solicitors, unless the Master dispenses therewith. (3rd 
June, 1853 : Ord. 42, s. 2.)

This Order is adapted from the English Ord. 51, of 3rd April, 
1S28. See Kennedy's Ord., p. 17.

Where a judgment is manifestly erroneous, the Master may pro
perly refuse to proceed upon it until it has been corrected : Swainson 
v. Hartley, 18 C. L. J. 15; and see Commercial Bank v. Graham, 4 
Or. 419 ; Mitchell v. Strathy, 28 Gr.' 80 ; Adamson v. Adamson, Ih., 
at p. 224 ; but the mistake must be very obvious to warrant the 
Master in refusing to proceed.

A warrant to consider a judgment, or order, only requires one 
day’s service ; see Sutherland v. Boyers, 2 Chy. Ch., R. at p. 192 ; 
other warrants require two clear days’ service : Ih. ; except warrants 
to settle report, which require four days’ service : see post Ord. 241 
note.

The warrant must be underwritten so as to explain clearly what 
proceedings are to be taken under it : Denison v. Denison, 3 Chy. 
Ch. R. 349.

The fact that a decree under the former Chancery practice had 
been pronounced pro confesso against a defendant, did not ipso facto 
disentitle the defendant to notice of proceedings in the Master « 
office : see Robinson v. Whitcomb, 20 Gr. 415. In mortgage suits, 
incumbrancers made parties before the hearing were expressly re
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quireil to be served with notice, notwithstanding the bill may have 
been taken pro confessa against them. See Ord. 446.

Ord. Ill now obsolete, dispensed with service of an order to take How&r defeml-
. a bill pro confessa, and provided that “all further proceedings appeurvd

in the case may be ex parte as to such defendant, unless the Court entitled to . notice in M. 0.
orders otherwise. Notwithstanding this Order, it was held impro-
]ier, as a general rule, for a Master to proceed ex parte with a 
reference, against a defendant as to whom the bill was taken pro 
ronfesso, and that the Master was bound to exercise his discretion 
is to requiring, or dispensing with, service on such defendants :
Robinson v. Whitcomb, 20 Or. 415 ; and see Buchanan v. Tiffany, 1 Or.
98 ; Walsh v. Bourbe, lb. 105 ; Hawkins v. Jarvis, lb. 257 ; 1 E. &
A. 246 ; McCormick v. McCormick, 6 P. R. 208. But see Perrin 
». Davis, 3 Or. 161. And where the reference was directed by an 
dministration order obtained without a bill being filed, it was held 

that notice of the proceedings on the reference must be given to the 
defendant, and that the proceedings taken ex, parte under such cir
cumstances were irregular, and the Court refused to act on a report 
so made : Jackson v. Matthews, 12 Or. 47.

Under the present practice there is no provision for taking the 
action pro confesso as under the former Chancery practice ; and <t 
although judgments may be awarded against a defendant for default 
of appearance, or for default of defence, there is no provision en
abling the future proceedings to be carried on against him, ex parte.
In such cases, therefore, it would seem that the defendant is entitled 
to notice of proceedings upon a reference.

Where, however, the defendant has not appeared, sendee of notice postjng up 
of proceedings under a reference may possibly be effected, by posting ti^jgcj'“*re if 
up the document required to be served, in the office whence the 
writ issued : See Rule 8. C. 131.

In Toronto, in actions in the Queen’s Bench, and Common Pleas,
Divisions, it would seem such notices should be posted in the office 
of the Registrar of the Division where the pleadings are filed. It is 
not clear, however, whether the provisions of Rule 8. C. 131 extend 
to proceedings after judgment.

217- Upon the return of the warrant to consider, or warrant to con-*■ aider, proceed-
upon the bringing in of the reference where the war- mgs on return 
rant is dispensed with, the Master is to fix a time at 
which to proceed to the hearing and determining of the 
refererence, and is to regulate in all other respects the 
manner of proceeding with the reference, and is to give 
any special directions, he thinks fit, as to :—
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1. The parties who are to attend on the several
accounts and enquiries ;

2. The time at which,-or within which, eacli pro-1
ceeding is to be taken ;

3. The mode in which any accounts referred to |
him are to be taken or vouched ;

4. The evidence to be adduced in support thereof ;
5. The manner in which each of the. accounts and |

enquiries is to be prosecuted ;
And such directions may be afterwards varied or I 

added to, as may be found necessary. (3rd June, 1853: 
Old. 42, s. 2.)

Master may rcg Jn any cause, or matter, for the administration of the estate of a ulate who to "
appear on crcdi- deceased person, no party other than the personal representative, 
tors claims shall, unless by the leave of the Master, be entitled to appear on Iagainst estate.

the claim of any person not a party to the cause, against the estate 
of the deceased, in respect of any debt or liability. The Master 
may direct any other party to the cause to appear, either in addition 
to, or in the place oïStba-ptHstifi-il representative, upon such terms 
as to costs and otherwise as he sjHUsee tit. See Rule* S. C. 111. 
,r>t8. ^
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As to mode of taking and verifying accounts generally, see On/. 
227-233, 240 ; and as to taking accounts of creditors’ claims against 
the estate of a deceased person, see Ord. 474-485.

The ruling of the Master is not conclusive, and the Court may 
give a party leave to attend proceedings whom the Master has ex
cluded : Davis v. Co iu her me re, 0 Jur. 70. But it would seem that 
any objection to the Master’s ruling should be brought up by way of 
appeal, and not as a substantive motion.
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I in his report : Curl

218- Where, at any time during the prosecution of 
«prewn^'difler-0 a reference, it appears to the Master, with respect to 

the whole or any portion of the proceedings, that the 
interests of the parties can be classified, he may require 
the parties constituting each or any class, to be repre
sented by the same solicitor ; and where the parties, 
constituting such class, cannot agree upon the solicitor 
to represent them, the Master may nominate such solic-
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itor for the purpose of the proceedings before him ; and 
where any one of the parties, constituting such class, 

I insists on being represented by a different solicitor, 
I such party is personally to pay the costs of his own 
solicitor, of, and relating to, the proceedings before the 
Master, with respect to which such nomination has 
ken made, and all such further costs as are occasioned 

I to any of the parties by his being represented by a 
I different solicitor from the solicitor so nominated. 

20th Dec. 1/8G5 ; Ol d. 35.)

When the Master appoints a solicitor to act for a class, all the 
I individuals composing that class are bound by the acts of the solici

tor so appointed, and cannot repudiate them, unless they appoint a 
I separate solicitor ; Re McConnell, 3 Chy. Ch. It. 423.

A solicitor so appointed is entitled to act for the class, not only in 
I the Master’s office, but also in proceedings arising out of, or connected 
| with, the proceedings in the Master’s office ; lb.

After the appointment of a solicitor to act for a class, the separate 
I costs of any member of that class subsequently incurred will not 
I ordinarily be allowed against the estate under administration : Re 
I i'J.na Insurance Company, 17 Gr. 160.

The Master should not appoint a separate solicitor for parties who
« sufficiently représente^ by the plaintiff ; and where prima facie 

I the plaintiff represents (see Ont. 58, ante) the class, if the Master 
I appoint a separate solicitor, he should state the reason for so doing 
I in his report : Gorham v. Gorha m, 17 Gr. 386.

Party insisting 
on being repre
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ferent solicitor to 
pay costs occa
sioned thereby.
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pointed by Mas
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class, binds all of 
the class.
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219 To enable the Master to exercise all or any of n<> otao-m.-nt
I i , i*i . , . , in pleading, or
I the powers conferred upon him by, or to take the evidence at trial 
I accounts and make the enquiries referred to in, the "hie lUsk/V" 

Itollowmg Orders, it shall not be necessary that any by
Jthe matters therein mentioned, shall have been stated 
jin the pleadings, or that evidence thereof shall have 
I ken given before the order of reference, or that the 
■order shall contain any specific direction in respect 
jthereof. (3rd June, 1853 ; Ord 42, s. 13.)

this and the following Order very materially altered the practice jurisdiction of 
Ipreviously in force, and extend the jurisdiction, and discretion, of Master enlar|red 
Itoe Masters in taking accounts, very far beyond that exercised by 1

M
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made in plead
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the Chief Clerks, or even a Judge in Chambers, under the English 
practice : Scuithorpe v. Burn, 12 Gr. 427.

The former rule, as laid down by Lord Eldon, was that the plain
tiff must aver in his bill, and prove, at least one act of wilful neglect, 
or default, in order to obtain a decree directing an enquiry as to 
wilful neglect, or default : Seton 477 ; Sleight v. Lawson, 3 K. t J. 
292. In the same way, according to the English practice, a founda
tion is required to be laid in the pleadings for, and the judgment must 
specially direct, the taking of an account with rests : Seton 474 ; or 
the setting of an occupation rent : Trulock v. Robey, 15 Sim. 265.

This Order distinctly abrogates those rules of practice, and en
ables the Master to take an account with rests, and to charge the 
accounting party for rents, and profits, which might have been re
ceived, but for wilful neglect and default, and to set an occupation 
rent, in any case referred to him ; although there be nothing in the 
pleadings : McLennan v. Heward, 9 Gr. at pp. 178 and 187 ; ami 
though no evidence may have been given as to any such matters at 
the trial. •

It was formerly held that under a common administration order 
obtained on motion without bill, by any person but the personal 
representative himself, there could be no enquiry as to wilfu lneglect, 
or default : Harrison v. McOlashan, 7 Gr. 532. But where the 
order was obtained by the personal representative himself, such au 
enquiry might be made : Ledgerwood v. Ledgerwood, 7 Gr. 584.

Enquiry as to 
neglect and de
fault, &c.,can 
now be made 
without special 
direction.

The case of Carpenter v. Wood, 10 Gr. 354, though not referring 
to Harrison v. McGlashan, is sanl in effect to have over-ruled it ; 
and the practice was stated by Boyd, C., to be now settled that 
under Ord. 219, 220, the enquiry as to wilful neglect and default, 
may be made in all cases under the common administration order : 
Be Allan, Bococlc v. Allan, 9 P. R. 277.

If the Master refuse to exercise the power to take the accounts in 
the manner mentioned in Ord. 220, his ruling would be appealable ; 
but it would seem to be more proper to bring the question up on 
further directions. See Sievewright ▼. Leys, 1 O. R. 375.

/
Powers uf Master 220 Under an order of reference, the Master shallto take accounts. 1

have power :
1. To take the accounts with rests or otherwise :
2. To take account of rents and profits received 

or which, but for wilful neglect or default 
might have been received ;

3. To set occupation rent ;

W ith reste.
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default.
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Master shall

■ otherwise : | 
its received 

, or default

To inske ju*t 
allowances.
To report special 
circumstances.

to And to enquire 
as to all matters

4. To take into account necessary repairs, and last-To Blloe [or i,nJ 1 9 proTementa.
ing improvements, and costs and other ex
penses properly incurred otherwise, or claimed 
to be so ;

5. To make all just allowances ;
0. To report special circumstances ;

7. And generally, in taking the accounts,
• • 1*1 i « il^n ni«to an uiaiieiinquire, adjudge, and report as to all matters relating ,0 .c 
relating thereto, as fully as if the same had 
been specially referred. (3rd June, 1853 ;
Ord. 42, s. 13.),

Taking the account with teeth
Taking an account with “resta ” means, either that the accounting Taking account 

party is charged witli compound interest on the amount found due re,te- what 
from him ; or that the surplus income" remaining after satisfying the 
interest due to him, is applied at certain periods in reduction of the 
principal. The amalgamation of principal and interest, or the appli
cation of income to pay off the principal, may take place yearly, half- 
yearly ; or at other times more or less frequently, and these periods 
are termed “rests.” In Robinson v. Cmnmintj, 2 Atk. 410, Lord"
Hardwicke said rests were only ordered in accounts of realty, and 
not of personalty, but this is no longer the rule. When the Master 
declines to take an account with rests, if it is intended to appeal 
from his decision, he should be required to report the facts, so as to 
enable the Court to judge of the propriety of his decision ; Sieve- 
«right v. Leya: 1.0, R. 375 ; but it has been said the preferable" 
method is to bring the question up on further directions : lb.

Rests, as Against Executors, and Trustees.—In taking ac- Rests—when ai 
counts against an executor, or trustee, he is to he charged èkecutora^d*1 
“ with what he ought to have made, with what he actually did trustees, 
make, cr with what he must be presumed to have made,” Estcn, V.
C., Smith v. Roe, 11 Gr. 312. The principle on which the Court 
proceeds in charging an executor, or trustee, with interest, is that of 
restoring to the cestui que trust his own, and of fairly compensating 
him for loss directly attributable to the neglect, or breach of duty, 
by the trustee ; and on the other hand, that of withdrawing from 
the trustee any advantage he has appropriated by abusing his posi
tion: per Moss, C. J.; Inglis v. Beatty, 2 App. R, at p. 490. It is 
not that of punishment to the executor, or trustee : Attorney Gene- 
rafv. Alford, 4 D. M. AG. 843 ; Burdick v. Garrick, 5 L. R. Chy.
233 , Vyse v. Foster, 8 L. R Chy. 309 ; 7 H. L 318. Compound

/
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Reste. interest may in some cases be a convenient mode of making this com
pensation, but i;i other cases it may be oppressive, and sound more 
as punishment than compensation, and therefore in such eases it 
ought not to be charged. See Fielder v. O'llara, 14 Gr. 223.

English Rule In England the amount of interest with which an executor, or trus- 
(’r’t'rusteî-' guîl'ty *s charged, depends on the circumstances : ( 1 ). When he is guilty 
of mere neglect, of mere neglect, and gets no personal benefit, he is charged with simple 

interest at 4 per cent.: Forbes v. Fuss, 2 Vox 116 ; Rocke v. llnrlt, 
11 Yes. 58; Robinson v. Robinson, 1 D. M. & G. 247 ; Tehbsx. 
t'arpenter, 1 Mad. 200; Mousley v. Carr, 4 Beav. 49; Attorney Cintrai 
v. Alford, 4 D. M. & G. 843; or with the interest he should have 
received with half-yearly rests : Gilroy v. Stephen, 46 L. T. X. S. Till, 

positive “reach* Where he is guilty of a positiVe breach of trust, or has employed 
of trust—or lias trust money for his own benefit, he is charged with 5 per cent.; or, at 
fiunis’ hV M?own the option of the beneficiary, with the profit actually made : Jones v, 
business. Foxall, là Beav. 388. The negleet to comply with a specific direc

tion for investment, has been held to be such a positive breach of 
trust : Crackelt v. Bethune, 1 J. & W. 586 ; Berwick v. Murray, 7 l). M. 
& G. 519 ; Mosley v. Ward, 11 Ves. 581 ; and when the trust directed 
accumulation, the accounts have been taken with rests : Raphael v, 
Boehm, 11 Ves. 92; Knott v. Cottee, 16 Beav. 77 ; Jones v. tor- 
all, 15 Beav. 388 ; and where a breach of trust, and the employ
ment of the trust fund for his own benefit, in trade, or speculation, 
concur, whether there be any elirection for accumulation-or invest
ment or not, the trustee is charged with 5 per cent., sometimes with : 
Burdick v. Garrick, 5 L. R. Chy. 233 ; and sometimes, without, rests, 
or, in the option of the beneficiary, with the profits actually realised 
from the fund : Flocton v. Burning, 8 L. R. Chy. 323 ; Salt marsh v. 
Barrett, 31 Beav. 349 ; Docker v. Somes, 2 Myv & K. 655 ; Heath- 
cote v. /Inline, 1 J. & W. 122 : Sutton v. Sharpe, 1 Russ. 146 ; Rob
inson v. Robinson, 1 D. M. & G. 247. In Walker y. Woodward, 1 
Russ. 1U7, annual rests were ordered, but this was said to have been 
obtained by surprise, see Attorney General v. Solly, 2 Sim. 518. In 
Jones v. Foxall, 15 Beav. 388; Williams v. Rowell, 15 Beav, 461; 
Heighington v. Grant, 1 Ph. 600 ; rests were ordered. In Docker v. 
Somes, 2 My. & K. 655; Rainier v. Mitchell, 2 My. & K. 672 ; Mac
donald v. Richardson, 1 Gill. 81 ; accounts of profits arising from 
employment of trust funds in trade were ordered ; and see Craw,slaty v. 
Collins, 15 Yes, 218; 1 J. & W. 267 ; 2 Russ. 325; Willett v. Ilian- 

. ford, 1 11a. 253 ; Wedderburn v. Wedderbum, 22 Beav. 84. The pay
ing in money to the general account of a firm of solicitors, of 
which the trustee was a partner, was held not to be a using of the 
money in his own business, so as to render him liable for compound 
interest : Burdick v. Garrick, 5 L. R. Chy. 233. When an infant 
is interested, an enquiry will be directed whether it is for his advan-
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84. The pay- 
solicitors, of 

, using of the 
for compound 
en an infant 
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tage to take interest, or profits : Barden v. Barden, cited in Heath- 
tod v. Holme, 1 J. & XV. 134-5. No special direction seems necessary 
to authorize the Master making that enquiry in Ontario.

In this Province prior to the repeal of the usury laws, the rule 
was to charge interest at the rate of 6 per cent., and where accord
ing to the English cases a higher rate of interest than 4 per cent, 
would be charged, to take the account with half-yearly rests, see 
Landman v. Crooks, 4 Or. 353; Small v. Eccles, 12 Gr., at p. 40. 
Since the abolition of the usury laws, an accounting party chargeable 
according to the English cases with more than 4 percent., may now 
be charged, either with a higher rate of interest than 6 per cent., ac
cording to the value of money, as wras done in : Wiijhtman v. Ilelli- 
nll, 13 Gr. 330 (where an executor was charged with 8 per cent, 
simple interest) ; or it would seem he may be charged with compound 
interest at 6 per cent. : Wiard v. Gable, 8 Gr. 458 ; Erskine v. Camp
bell, 1 Gr. 570 ; or even at a higher rate if the money have been 
used in trade : Wiijhtman v. Relliwell, 13 Gr. at p. 343 : Small v. 
Eccles, 12 Gr. 40, or, at the option of the cental ijne trust, with the 
actual profits realised.

But where the trustee, or executor, has neglected to pay over sums 
in his hands to the parties entitled, he is chargeable with interest on 
such sums, no matter what the amount, from the time the payment 
ought to have been made : McLennan v. Reward, 9 Gr. at p. 190.

Where the executor, or trustee, retains trust money in his hands, 
under a bona fide, though mistaken, belief that it is his own, lie may
be exonerated altogether from payment of interest : Bruere v. Pem
berton, 12 Ves. 386 ; Davenport v. Stafford, 14 Beav," 319 ; or he may 
tie ordered to pay simple interest : Imjlis v. Beatty, 2 App. R. 453 ; 
and where there has been great delay on the part of the cestui ijne 
trient in making claim to the trust fund : Browne v. Cross, 14 Beav. 
105, provided such delay can be said to amount to acquiescence : The 
Life Assurance Co. v. Siddal, 3 D. G. F. & J. 72 : Main v. Terry- 
berry, 12 Gr. 221 : the trustee or executor may be relieved from pay
ing interest thereon. A trust to invest in “ public securities,” is 
violated by investing in municipal debentures : Ewart v. Gordon, 
13 Gr. 40 ; and a direction to carry on a business will not justify an 
executor in embarking more capital in it : Smith v. Smith, 13 Gr. 81.

In cases of simple neglect to invest, the Master is not justified in 
charging interest against the trustee until the balance amounts to a 
sum sufficient for an ordinary investment. $400 was considered a 
reasonable sum for this purpose : McLennan v. Reward, 9 Gr. 178.

When trustees, or executors, lend money to themselves at a lower 
rate than could have been obtained by investing it according to the 
trust, they w ill be chargeable with the higher rate, but not with 

13
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at p. 315 ; and see Forbes v. Foss, 2rests : Smith v. Foe, 11 Gr 
Cox 116.

But when a trustee is authorized to invest in either of two specified 
modes, and by mistake invests in neither, the measure of his liabi
lity is the loss arising from his not having invested in the less bene
ficial of the authorized modes. Thus when a trustee was authorized 
to invest in Government securities, or mortgages, and he invested 
in Bank stocks, which proved a loss ; he was charged with what 
would have been obtained had the investment been made in Govern
ment securities, although a larger rate of interest could have been 
obtained on mortgages : Paterson v. Lailey, 18 Gr. 13 ; and see 
Cameron v. Betliune, 15 Gr. 486.

Nor is an executor, or trustee, liable for neglect in not calling in 
investments made by the testator, in order to invest at a higher rate 
of interest, although authorized so to do : Smith v. Foe, 11 Gr. 311.

An administratrix, who allowed the moneys of the estate in her 
hands to be used by her husband, was charged with simple interest 
at six per cent. ; it not being shown that the money had been used 
in trade, or that any larger sum had been realised : Fielder v. 
O'Hara, 14 Gr. 223.

Where an executor, or trustee^ has properly deposited the trust 
fund for safe keeping, or kept it in his hands unemployed, he may 
be relieved from payment of interest, except such as he has actually | 
received ; but if he have not kept it apart from his own moneys, or 
have used it, he will be liable for interest on it : Beaton v. Boomer,
2 Chy. Ch. R. 89.

An executor, or trustee, charged with principal sums which have 
never come to his hands, but which have been lost by his neglect, is 
not always chargeable . with interest thereon as well : Vanston v. 
Thompson, 10 Gr. 542; Fc Shaw, 15 Gr. 626; unless his neglect or 
default amounts to acquiescence in the spoliation of the estate : 
Sovereign v. Sovereign, 15 Gr. 559 ; Cndney v. Cudney, 21 Gr. 153.

The commencement of a suit does not stop interest running: McLen
nan v. Heward, 9 Gr. 178 : McMillan v. McMillan, 21 Gr. 369. 
But see Bloy/j v. Johnston, 2 L. R. Chy. 225.

As against executors, interest should not ordinarily be charged, 
until after the lapse of a year from the testator’s death.

When a trustee or executor has made advances to the trust estate, 
he may be allowed simple interest on the balances of principal due j 
to him from year to year, but not compound interest : Finch v.
Pescott, 17 L- R. Kuv 554.

e XI*
Principal and Agknt.—An agent who had used moneys of his 

principal, with his consent, was only charged simple interest : 
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could not be ascertained until they had been taken by the Court, Rests- 
interest on the balance was charged only from the date of the Mas
ter's certificate : Turner v. Burkinshaw, 2 L. R. Chy. 488 ; and see 
Bhujij V. John eon, Ih. 225.

Where the principal was found indebted to the agent, interest on 
the balance was allowed from the filing of the declaration in the 
action by the agent to recover the amount : Ridley v. Sexton, 19 
Gr. 141).

I,n i a tees—Interest on legacies runs from the end of a year from Legatees, 
the death of the testator, in the absence of any express direction in 
the will to the contrary : see Smith v. Seaton, 17 Gr. 397 ; but this 
rule does not apply to sums appointed by will, under a power. As 
to such sums, interest runs from the death of the testator : Deedes v.
Graham, 20 Gr. 258. But no interest can be usually recovered on 
arrears of annuities ; Goldsmith v. Goldsmith, 17 Gr. 213.

When a legacy is vested in trustees upon an express trust, more 
than six years arrears of interest are recoverable : Lorincj v. Loring,
12 Gr. 374.

y

■H
A legatee receiving more than liis share may be ordered to refund, 

with interest : Davidson v. Boomer, 17 Gr. 509.
Policies of Insurance.—Interest does not begin to run, until the Policies of insur- 

party claiming is in a position to give a full discharge : Toronto 
Savings Bank v. Canada Life, 14 Gr. fj09.

Partnership Accounts.—In the absence of any agreement to Partnership ae- 
the contrary, advances of capital made by a partner do not bearcount*' 
interest : Hill v. King, 9 dur. N. S. 527 ; 3 1). J. & S. 418 ; Cooke. 
v. Beiihow, 3 D. G. J. & S. 1 ; Stevens v. Cook, 5 dur. N. S., 1415.
But see Millar v. Craig, 6 Beav. 433. This applies not only to 
the original capital put in, but also to subsequent advances made by 
a partner on capital account .: Jardine, v. Hojie, 19 Gr. 76.

Neither is interest chargeable on capital agreed to lie advanced by No interest al- 
apartner, but not advanced by hiniyll ilson v. McCarthy, 13 C. L. J. lo"ed °n c,pite*- 
X. 8. 303.; Rishton v. Grissell, 5 Bill. Kip 326.

As to advances in the way of temporary loans there seems to be As to temporary 
no settled rule. In Cooke v. Benhow, supra, Turner, L. J., thought Io*n“_ Iua‘"; 
interest should not lie allowed ; and see De llerlel v. Supple, 14 Gr.
421. But in Ex jmrte Chijijiendale, 4 I). M. & G. 36, Knight Bruce,
L J., was of the contrary opinion ; and see Re German Mining Co.,

| 17 Jur. 745, 747 ; Pini v. Harris, 10 L. R. Ir. Eq. 442.
Interest is chargeable on sums in the hands of a partner, and not i0ter***t allowed 

accounted tor: Hutcheson v. Smith, 5 Ir. En. 117; or improperly 0,1 "uln’,h"1 r r ■’ hanja of a psrt-
applieil : Leans v, Coventry, 8 1). M. & G. 835. But a partner in ner. or not ac-
possession of partnership property is not obliged to account on the counted for.
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No interest on 
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Interest payable 
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lution.

Interest from 
date of report.

Losses how 
borne.

footing of wilful default : Rowe v. Wood, 2 J. & W. 556 ; Davidson 
v. Thirkell, 3 Or. 330, at pp. 347-8.

Interest is toot chargeable on withdrawal of capital, unless fraudu
lent or improper : Cooke v. Benbow, supra ; Meymott v. Meymott, 31 
Beavr. 445 ; nor on undrawn profits : Diuham v. Bradford, 5. L. II. 
Chy. 519.

When capital carries interest during the continuance of a partner
ship, it does not do so after a dissolution : Wat ne y y. Wells, 2 L. K. 
Chy. 250 ; Rhodes v. Rhodes, John 653 ; although the business is 
carried on for the purposes of a sale : Watney v. Wells, supra ; unless 
where the capital is treated as a debt : Wood v. Scoles, 1 L. It. Chy. 
369 ; Bartiehl v. Louyldiorouyh, 8 L. R. Chy. 1 ; or in the case of a 
sleeping partner : Parsons v. Hat/ward, 4 D. F. & J. 474.

After the Master’s report, simple interest at six per cent, runs on 
the amount found due : Bottvdle v. Bouville, 35 Beav. 129 : Brener 
v. Yurke, 40 L. T. N. S. 289.

Losses resulting from investments of partnership moneys, are to be 
borne by the partners, in the same proportions they are entitled to 
share in the profits of the partnership business : Storm v. Cumber
land, 18 Ur. 245. '

Mortgagee in Mortcagf.es in Possession.—When a mortgagee in possession, 
rests" rtiargeable *la8 that character, received rents and profits, or is chargeable 
against. with an occupation rent, in excess the interest due, the Master 

may strike a balance periodically, and apply the surplus to the reduc
tion of the principal ; this is called taking the account with rests : 
Thonieycroft v. Crockett, 2 H. L C. 239 ; Wilson v. Cluer, 3 Beav. 
136 ; Scliofehl v. Inyham, 1 C. P. Co. 477 ; Thompson v. Hudson, 10 
L. R. Eq. 407 ; and see Fisher on Mortgages, 957, et set/. And where 
a mortagee after having been paid in full has continued in possession, 
he may be charged with compound interest on his receipts : Wilson 
v. Metcalfe, 1 Russ. 530 ; Lloyd v. Jones, 12 Sim. 490.

In Caldwell v. Hall, 9 Gr. 110, VanKoughnet, C., stated it to 
be the settled practice of the Court, “ that when a mortgagee 
enters, his money beiuy in arrear, he is not liable to account for the 
rents received by, or chargeable against him, with rests, until he is 
paid off in full.” And see Wilson v. Cluer, 3 Beav. 136 ; Wilson v. 
Metcalfe, 1 Russ. 530 ; Paul v. Johnson, 12 Or. at p. 482; Darts'/. 
May, 19 Yes. 384 ; Finch v. Brated, 3 Beav. 70; Latter v. Daslneoal 
6 Sim. 462. But if he enter when nothing is in arrear, it seems the 
account may be taken with rests from the beginning of the posses 
sion : Aelson v. Booth, 3 D. & J. 119.

But the mere fact of nothing being due when possession is taken, 
is not conclusive as to the right to have the account taken with 
rests ; every attendant circumstance must be regarded : I for lock v.

Smith, 1 Coll. 28 
holds to preven 
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Smith, 1 Coll. 287. Thus a mortgagee who took possession of lease- Rests, 
holds to prevent a forfeiture is not liable so to account, though no- Mortgagee when 
thing was in arrear when he entered : Paleli v. Wild, 30 Beav. 90 ; iluhVesta.0 01'"1 
and see Gordon v. Dakins, 16 Gr. 363.

If a mortgagee holds bills, or notes, for arrears when he enters, he 
is nevertheless not liable to account with rests, if they are dis
honoured : Dobson v. Land, 4 D. & S. 575.

Rests may be made when a mortgagee in possession sets up an un
founded claim to the equity of redemption, or resists the mortgagor’s 
right to redeem ; or when overpaid, has denied that his mortgage was 
satisfied : Incorporated Society v. Richards, 2 Dr. & W. 258 ; Crippen 
v. Ogilvie, 15 Gr. 56!) ; Montgomery v. Calland, 14 Sim. 79.

When the mortgagee is in occupation and is charged with an occu
pation rent more than sufficient to pay the interest, the account may 
be taken with rests, if the mortgage debt was not in arrear when he 
entered, subject to the qualifications above mentioned, from the time 
he entered, or if then in arrear, then from the time he was paid in 
full : Wilson v. Metcalfe, 1 Russ. 530 ; Binninyton v. Harwood, T. A 
R. 477 ; Coldwell v. Hall, 9 Gr. 110 ; where the account is taken 
with rests, it would seem that the proper time for making the rests, 
is at the time of each payment of rent, whenever the payment ex
ceeds the interest then in arrear.

The mere fact that a mortgagee resides w-itli the owner of the 
equity of redemption on the mortgaged property, does not rentier him 
liable to account as a mortgagee in actual occupation : Paul v. Jolm- 
*on, 12 Gr. 474.

A person entering as a bona jide purchaser from a mortgagee is not 
liable to account as a mortgagee in possession, in the event of his 
purchase being held invalid : Parkinson v. Han bury, 2 L. R. H.
L 1 ; Carroll v. Robertson, 15 Gr. 173. But a mortgagee who en
tered claiming to have purchased the equity of redemption, but who 
was held to be still redeemable, wras ordered to account with rests :
AMtison v. Coombs, 6 Gr. 643 ; this point is not noticed in the re
port, but see the decree D. B. 4, fo. 576 ; but see Parkinson v. Han- 
bury, supra.

Prior to Urd. 220, the account could not lie taken against a mort- No special diree- 
gugee with rests, without an express direction in the decree to *,r,n now nece*' 
tliat effect : Webber v. Hunt, 1 Madd. 13. Under Ord. 219, 220, no 1 
express direction in the judgment is necessary ; but the Master of 
course cannot properly take the account w ith rests in cases where it 
would not, under the former practice, have been ordered- by the 
Court.

Statute of Limitations.—A mortgagee in occupation, is liable to statute of Limi- 
accouut for more than six years’ occupation rent prior to the com- Lelione'

I

%
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Rests. mencement of the action, the Statute of Limitations is no 'oar : C,,/,/.
well v. Hull, 9 (ir. 110 ; S. C. 7 U. C. !.. .1. 42 ; 8 U. C. L. J. 93.

Statute of Linn- As against the person of the debtor, arrears of interest, or rent
tationehow far . , , , . , , , , . . .
a bar to recov- payable under a covenant, accruing, or acknowledged in writing,
ery of interest. or |,y part payment, tq be due, at any time within twenty 

years of the commencement of the action, have been held re
coverable, even though such interest, or rent, lie charged upon, or 
payable out of, land : It. S. <>. c. til, ss. 1 & (i ; Allan v. JIcTac- 
inh, 2 App. If. 278 ; but see contra, Sutton v. Sutton, 48 L. T. X. s. 
95 ; Ftarnside v. Flint, lb, 154 ; bit* as against land, no arrears of 
runt, or interest, in respect of any sum of money charged upon, or 
payable out of any land, or rent, or in respect of any legacy charged 
upon land, can be recovered but within six years after the same shall 
have respectively become due, or next after any acknowledgment of 
the same, in writing hgs been given to the person entitled thereto or 
his agent signed by the person by whom the same was payable, or his 
agent : It. -S'. U. c. 108, s. 17. But where any prior mortgagee, or 
other encumbrancer, has been in possession of any land, or in the re
ceipt of the profits thereof, within one year next before an action ii 
brought by any person entitled to a subsequent mortgage, or other 
encumbrance, on the same laud, the person entitled to the subsequent 
mortgage, or encumbrance, may recover in such action the arrears of 
interest which have become due during the whole time that such 
prior mortgagee, or encumbrancer, was in possession, or receipt, as 
aforesaid, although such time may have exceeded the time of six 
years. See It. S. O. c. 108, s. 18.

When the Statute of Limitations is intended to be relied on as a 
liar to the whole claim, it should be specially pleaded : Hale S.C. 147 ; 
but it would soem that it may be set up in the Master’s office as a 
bar to part of the claim, without having been pleaded : Wr'ujht v. 
Monjan, 1 App. R. til3 ; Cattanach v. Urijuhart, ti I’r. It. 28.

The Statute of Limitations may be pleaded as a bar to the taking 
0* partnership accounts : Noyes v. Crawle//, 10 Ch. D. 31 ; and se< 
Storm v. Cumberland, 18 Gr. 245 ; Carroll v. Ferles, 17 Gr. 529 ; this 
latter decision, however, would seem to be qualified by Wr'ujht v. 
Morijan, supra, but see Rule -S'. C. 147.

Wilful neglect 
nd default; 

English rule 
regarding.

Wilful Neglect, and Default.— Under the present English 
practice, the accounts cannot be taken on the footing of wilful de
fault without a special direction in the judgment, or order, of refer 
ence ; and where wilful default is not pleaded, no order can be made 
on the footing of wilful default, either at the trial, or any subsequent 
time ; but where wilful default has been alleged and a case made 
for it in the pleadings, an account may be directed on the footing ot 
wilful default, either at the hearing or trial of the action, or at any 

''"subsequent stage ; Re Symons, Loire v. Tonkin, 46 L. T. N. S. 684; Ber

ber v. Muckrell, ] 
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11 Ch. 1). 562 ; A 
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ter v. Mackrell, 12 Ch. D. 534 ; 41 L. T. N. S. 23, 201 ; where affidavits wilful neglect 
raising a case of fraud, were treated as pleadings, and see Jub v. Job, and default
11 Ch. D. 562 ; Mayer v. Murray, 8 Ch. D. 424 ; lie Bowen, Bennett v.
Bourn, 47 L, T. N. S. 114.

In Ontario no statement in the pleadings is necessary, in order to Ontario rule, 
authorize the Master to take accounts, in any proper case, on the foot
ing of wilful default. See Uni. 219. Mortgagees in possession, were 
always liable, as of course, to account on the footing of wilful 
neglect and default, and the effect of Ord. 219, 220, is to place 
trustees, executors, and others, liable for wilful default, upon the 
same footing in this respect as mortgagees in possession. Sec- | r
tion 2 of Ord. 220, applies in terms only to accounts of realty, but 
it has been held that under Sec. 7, the Master may enquire as to 
wilful neglect and default, in all cases referred to him withoufc-ttfiy 
special direction so to do : Carpenter v. Wood, 10 Gr. 354. Wherever 
wilful neglect and default is charged against an accounting party, the 
Master is to determine whether or not he is liable to account on that 
footing, and if so, the amount that is due ; he should not report the 
facts as “ special circumstances : ” Walmsley v. Ball, 2 Chy. Ch. I!.
344, and in his report, he should distinguish between sums actually 
received, and those charged by reason of wilful default, in order to 
euable the Court to deal with the question of costs : Moodie v. Leslie,
12 Ur. 537.

Executors, and Trustees. —Formerly it was necessary to ater in Executors ami 
the pleadings, and prove at the hearing, at least one act of wilful de- [tohleTfor'wîîfiil 
fault, to entitle the plaintiff to a decree to enquire as to wilful neglect ”u^ct aml d' 
ami default: Sleiyht v. Lawson, 3 K. & J. 292 : this is no longer neces
sary, and the Master may now make the enquiry, though no case of 
wilful neglect or default be averred in the pleadings, or proved at the 
trial : Carpenter v. Wood, 10 Gr. 354, and see Ord. 219. Formerly 
it was thought that the enquiry could not be made under the com
mon administration order obtained in Chambers : Harrison v.
MeGlashan, 7 Gr. 531 ; except when obtained by the personal repre
sentative himself : Ledyerwood v. Ledyerwood, lb., 584 ; but the 
practice is now settled that the enquiry may be made in every case 
per Boyd, C., R>- Allan, Pocoek v. Allan, 9 I*. R. 277.

An executor improperly delaying to sell lands wliiclfl, by the will 
are saleable for the payment of debts, in order to benefit himself, is 
liable to account for rents and profits: Lines v. Lines, 11 Gr. 325 ; 
and executors without authority intermeddling w ith, and assuming 
the management of, the realty, are liable to account as; if duly em
powered to act as trustees : Chisholm v. Barnard, 10 Gr. 479 ; but in 
such a case they are not entitled to any compensation for so doing :
Dayy v. Daipj, 25 Gr. 542.

;y

v
i
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Wilful neglect 
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But it is the duty of the- Court in all cases where executors, 
or trustees, are concerned, to administer equity in such a manner, 
that honest and respectable men shall not be deferred from accept
ing the office, and it there is a doubt,where men have acted honestly 
and bona Jitle in discharge of their duty, although they have made 
mistakes, the doubt should be determined in favour of the executor, 
or trustee : Re Owens, Jones Owens, 47 L. T. N. S. 62, Speight v. 
daunt, 48 L T. N. S. 279.

When a testator expressed the fullest confidence in one of the 
trustees named in his will and directed the other trustees to be 
guided by his views at to sale, disposal, and reinvestment, of his 
American securities, and declared that Id's trustees should not be 
responsible for air loss occasioned thereby. It was held that the 
co-tçustees were not answerable to legatees for loss occasioned by 
unauthorized investments of their moneys, made by the trustee : Bur- 
ritt v. Burritt, 29 Gr. 321. But as regards creditors it seems they 
might not be discharged : Doyle v. Blalce, 2 Sch. & L. 239.

While the Court will not require from executors, and trustees, any 
greater care than a prudent man ordinarily bestows on the manage
ment of his own property, yet it will require them to give full ex
planations of all their dealings, and of the causes why outstanding 
assets were not collected, or property of the estate has disappeared, 
and a trustee, or executor, who cannot account for the one or the 
other, will be chargeable with them : Chisholm v. Barnard, 10 Gr. 
481 ; a trustee is not liable for losses arising through the default of 
agents to whom he may have properly confided the management 
of the trust : SpeiglU v. Gaunt, 48 L. T. N. S. 279. Executors have a 
fair discretion in taking or delaying legal proceedings against a debtor, 
and a delay injsuing, even though causing a loss of the debt, is not 
necessarily such negligence as subjects them to any liability : Re 
Owens, Jones v. Owens, 47 L. T. N. S..61. In the absence of special cir
cumstances, an executor is only liable for his own individual receipts^ 
and not for those of his co-executor, but he is liable for the receipts 
of any agent jointly employed by himself and his co-executor : Har
rison v. Patterson, 11 Gr. 105.

There is no fixed rule as to the relative proportion which loans 
made by trustees ought to bear to the value of the property. As a 
general rule more than two-thirds the value should not be advanced ; 
but a trustee who, in the honest exercise of his discretion, lends a 
little more than two-thirds, is not liable in the event of the security 
proving insufficient : Be Godfrey, Godfrey v. Faulkner, 48 L. T. N.
S. 853.

Mortgagers.—A mortgagee in .possession is bound to account, as 
of course, for what he has, or but for his wilful default might, or 
ought to have, received : Chaplin v. Yountj, 33 Beav. 330 ; Parkin-
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12 , Speight v. I

1 «m v. Hanlnmj, 2 L R. H. L. 1 ; Hughes v. Williams, 12 Ves. 493 : Neglect and
I Kensington v. Bouverie, 7 D. M. & G. 134 ; Quarrel v. Reek ford, l derault.
I Madd. 274. But he is not liable for more than he has actually re- Mortgagee in pos- 
I ceived, unless it is clearly proved that he knew a greater rent mightsei,slon'
1 and could have been obtained and that he refused or neglected to
I obtain it : Merriam v. Cronk, 21 Gr. 60 : Coir hiv II v. Hall, 9 Gr.
I 110, 114 ; Metcalfe v. Campion, 1 Moll. 238 ; Hughes v. Williams,
I 12 Ves. 493 ; Bramlon v. Brandon, 10 W. R. 287 ; Cocks v. Crag,

in one of the 1 
rustees to he 1 
stment, of his 1 
should not be 1 
held that the 1 
occasioned by 1 
trustee : Bur- 1 
it seems they 1 
239.

1 1C,iff. 77.
1 A mortgagee not in possession, is not chargeable with rent which a Not chargeable
1 tenant of the mortgagor had promised to pay him, but did not : "ùw/to bePpaid 
I Waddell x. McColl, 14 Gr. 211. but not received.

Where a mortgagee takes possession at a rent agreed on between How far agree- 
1 him and the morgagor, he is only liable to account to the mortgagor mortgagee and
I on the footing of the agreement, but such agreement is not binding jn'fon^subse1"11
I on any subsequent incumbrancer, and as to him the. Master may charge quent incum- 
I the mortgagee with a fair occupation rent, though it exceed thebrancers-

trustees, any 1 
the manage- 1 
give full ex- 1 
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man/, 10 tir. 1 
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management 1 
icutors have a 1 
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I amount agreed to by the mortgagor : Court v. Holland, 29 Gr 19, ,
1 and see Gilmour v. Roe, 21 Gr. 284 ; Gregg v. Arrott, LI. & Goo.
I temp. Sugd. 246.

Vendor and Purchaser.—After the time fixed for completion of Vendor after
1 the contract, the vendor is liable for rents and profits, but usually
1 only for those actually received : Howell v. Howell, 2 My. & Or. "able to pur-* » chaser for rcntu
I 486, unless he allow the rent to fall in arrear, when he will tie and i refits.
I held accountable for the arrears : A claml v. Gaisford, 2 Madd. 28;
I Wilson v. Clapham, 1 J. & W. 36 ; formerly' a special case must have
1 been made at the hearing to entitle a purchaser to have the account
I taken on the footing of wilful default : Sherwin v. Sliakspear, 5 D.
I M. & G. 517, 532 ; Phillips v. Sylvester, 8 L. R. Chy. 173. But this
1 is no longer necessary in Ontario : see ante, p. 9- Where no time was
1 named in the contract for deliveryof possession, the purchaser was
1 held entitled to the rents from the date of the contract : Bradg v.
1 Keenan, 6 P. Ii. 262, and see Dudley v. Berczy, 2 Ch. Clh. R. 364, as
1 to liability of vendor in possession.

which loans 1 
iperty. As a 1 
be advanced ; 1 
■etion, lends a 1 
the security 1 

-, 48 L T. N. I

No more than six years’ arrears of interest on purchase money can interest on pur- 
1 be recovered from a purchaser as à charge on the land, whetherchase n>°»ey.
1 he has been in possession or not : Airey v.Mitchell, 21 Gr. 512 ; Gunn
I '■ Brush ,1-L. Co., before Boyd, C., 19th Jan., 1882 ; but in some
E cases where more than six years’ arrears, was recoverable against the
I estate of a deceased person the excess beyond six years was allowed 
■ to avoid circuity of action : Carroll v. Robertson, 15 Gr, 173 ; Taylor
B v. Hargrave, 19 Gr. 271 ; Howeren v. Bradburn, 22 Gr. 96 ; Weaver

to account, as 1 
ult might, or 1 
330 ; Parkin- 1

1 Vandusen, 27 Gr. 481.

Principal and Auent.—A Bailiff at common law was liable to Bsiliff liable for
1 account for what he might have made of the lands, but for his wilful imd d*

14
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Neglect and 
default

default : Seton 779 ; Wheeler v. Horne, Willcs 208-- ,Co. Lit. 172 a ; 
and an agent acting under a power of attorney is liable so to account, 
though the power be defective Bradburne v. Shanty, 7 Or. 569. But 

jt-rmljcitor who paid off a mortgage for a client, and entered into the 
. receipt of rents, was held not to be liable on the footing of wilful de- 
/ fault, his possession being that of his] client : Ward v. Carttar, 1 

!.. R. Eq. 29.

Persons not Liable to Account for Wilful DefaultVersons not
liable to account . , , , . , . .,
for wilful nett- Partneks in possession of partnership property are not liable to
lect and default. acuount ;u the footing of wilful default : Davidson v. Thirbdi, 3Gr.

330, at p. 348 : Rowe v. Wood, 2 .1, & W. 556 ; but one partner mayPartners.
have a demand against another for compensation for negligence, or 
fraud -. .Bury v. Aden, 1 Coll. 589 ; Duitpe v. Stewart, 13 Gr. 637.

Tenants in com
mon.

Tenants in Common who have received more than their share, 
though liable to account for the excess : Lorimer v. Lorimer, 5 
Madd. 363 ; Turner v. Morgan, 8 Ves. 145 ; are not answerable for 
wilful default : Wheeler v. Horne, Willes, 208.

Purchaser for 
value.

Purchaser for Value evicted by person having a better title, ami 
of which he is fixed with constructive notice, is not liable to 
account on the footing of wilful default : Iiowel! v. Howell, 2 My. & 
Cr. 478.

Persons wh® ob
tain possession 
bv fraud.

Persons who ijavf, obtained possession by Fraud, are not liable 
to account on the footing of wilful default : Murray v. Palmer, 2 8ch. 
& L. 474 ; Trevelyan v. Charter, 9 Beav. 140 ; 4 L. J. N. S. 209 ; 11 
Cl. & F. 74.

Occupation rent, Occupation Rent—A person liable to account for rents and pro- 
when chargeable fits may generally, if he have been himself in actual occupation of 

the property in question, be charged with a fair rent for the time he 
has so occupied,—which account of rent is liable to be taken with 
rests, wherever rests would be charged if rents and profits had been 
received.

As against Ven
dors.

Purclbaser

Vendors.—A vendor who continues in occupation after the time 
fixed for completion may he charged with an occupation rent : Leijyott 
v.Metropolitan R. W.Co., 5 L. R. Chy.716; Dyerv. Hargrave, 10\es. 
505 ; but not in cases where the purchaser could and ought t(> have 
taken possession : Dakin v. Cope, 2 Russ. 170 ; nor where—the pur 
chaser making default in payment—the vendor continues to carry on 
his business : Leygott v. Metropolitan R. W. Co., supra.

Purchasers.—Where a conveyance is set aside, an oocupatioiwent 
may be charged against a purchaser who has been in occupation; 
Bloomer v. Spittle, 13 L. R. Eq. 427, Neesom v. Clarkson, 2 Ha. 163, 
but see Parkinson v. Hanbury, 2 L. F. H. L. 1.

Morthaoee. 
if it be proved 
ises Trulock v 
amount of the 
binding betwei 
equity of rede; 
29 Gr. 19 ; Or 
rent is paid in ; 
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Mortgagee.—A mortgagee may be charged with an occupation rent, Occupation 
if it be proved that he has actually occupied the mortgaged prem- rent 
ises Trulock v. Robey, 15 Sim. 265. Any agreement as to the 
amount of the rent made between mortgagor and mortgagee, though py^f^'tor’ occu- 
binding between them, is not binding on others interested in the liation rcnt- 
equity of redemption who are not parties to it : Court v. Holland,
29 Gr. 19 ; Grey y v. Arrott, LI. & G. temp. Sugd. 246. And where 
rent is paid in advance to a prior mortgagee, and applied, with the 
consent of the mortgagor, in discharge of other liabilities than the 
mortgage debt, a subsequent assignee of the equity of redemption is 
entitled to have all rents accruing subsequent to the assignment 
applied in reduction of the prior mortgage, notwithstanding the pay
ment and application in advance: Gilmoitr v. Roe, 21 Gr.j284.‘ A 
mortagee who continues in occupation after payment in full, is charge
able with interest on the occupation rent, with rests : Wilson v. Met- "
calf, 1 Russ. 537 ; Quarrel v. Reckford, 1 Madd. 269 ; Lloyd v. Jones,
12 Sim. 491. - .• i

A mortgagee in occupation, is entitled to set off, against the occupa- May set off ac
tion rent, with which he is charged, the arrears of interest, so far as rears of inlere9tl 
they were recoverable against the land at the time the rent accrued ; 
i. t. for six years prior to its accruing : Walton v. Bernard, 2 Gr. 358 ;
Harrison, v. Jones, 10 Gr. 99. A prior mortgagee is not bound to 
account to a subsequent mortgagee on the footing of a moAgagee in 
possession, merely because there is an attornment clause in the prior 
mortgage, if he have not actually taken possession : Western District 
Bank, Limited, v. Turner, 47 L. T. N. S. 433 ; Stanley v. Grundy,
22 Ch. D. 478 ; 48 L. T. N. S. 106.

Tenants in Common.—A tenant in common who has been in exclu- Tenants in com- 
sive occupation, cannot be charged with an occupation "rent, if he ™°b"è foroccu a 
have not ousted his cotenant : Rice v. Georye, 20 tjr. 221. But tlon rent, 
he cannot recover for substantial repairs and improvements, lb. ; 
nor even for encumbrances paid off by him, unless he also submit to 
account for an occupation rent : Teamlale v. Sanderson, 33 Beav. 534 ;
Rivet v. Desour/li, 12 C. L. J. 203. But a tenant in common who 
has been in exclusive occupation, and has ousted his cotenant, is 
liable to account for an occupation rent : Pascoe v. Swan, 27 Beav,
508.

HEiRtifi-An heir at-law, is liable to account to a doweress for ueir-at-law. 
an occupation rent : Bamford v. Bamford, 5 Ha. 203.

Trustees, express, or constructive, in occupation, of the trust pro- Trustees 
perty, tare liable to account to\their cestui que trust for an occupa
tion rent : Mill v. Hill, 3 H. LX,C. 828 ; Lamont v. Lamont, 7 Gr.
258.

/

/
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Improve 
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Improvements \
Persons in Possession of L^ndsUnixer Void Deeds, making last

ing improvements, by which the value of the estate has been enhanced, 
may, within certain limits, be allowed for such improvements : Jor- 
tin v. South Eastern Railway Co., 2 Sm. & G. at p. 73 ; Quarrel v. 
Beck ford, 14 Ves. at p. 179 ; and whether in as actual, or construc
tive trustees : Willi .muon v. Seaber, 3 Y. & C. Ex. 717 ; Camlor v. 
Lewis, 1 Y. & C. Ex. 427 ; Bridge v. Brown, 2 Y. & C. C. C. 191 ; 
Bevis v. Boulton, 7 Gr. 39 ; or as solicitors : Robinson v. Ridley, 6 
Madd. 2 ; or agents : Trevelyan v. White, 1 Beav. 588 ; or as mort
gagees believing themselves absolutely entitled : Neesom v. Clarkson, 
2 Har. 17(i ; S. C. 4 Har. 97 ; or as a bonft fide purchaser under the 
void deed : Aston v. /unis, 26 Gr. 42 ; Churcher v. Bates, 42 Q. B. 
466; Pegley v. Woods, 14 Gr. 47; C'ummerson v. Banting, 18 Gr. 
516 ; and the claim for such improvements may be actively enforced, 
and allowed, whether the patty claiming them be plaintiff, or defen
dant : lb. ; (but see Re Brazill, Barry v. Brazil!, 11 Gr. at p. 256) ; 
and even though the party claiming adversely be an infant : Beri* 
v. Boulton, supra • and see Biehn v.) Biehn, 18 Gr. 497 ; Wood v. 
Wood, 16 Gr. 471.

But when possession had been taken in pursuance of an immoral 
agreement which was void, it was hehl that there could be no lien 
for improvements : Moon v. Clarke, 30 C. P. 417.

Tenants at Will.—improvements made by a tenanXat will can
not be allowetW Foster v. Emmerson, 5 Gr. 135 ; but improvements 
made on wild land by a son, to whom his father had Promised to 
give it by way of advancement, which he failed to doyrtvere allowed 
as against the co heirs of the father : Biehn v. Biehn/,supra ; Horey 
v. Ferguson, see 18 Gr. 498 ; but see Foster v. Emmerson, supra.

Wronodoers.—A mere wrongdoer, entering without colour of 
right, is not usually allowed for improvements inadeoy him: Townsley 
v. Neil, 10 Gr. 72 ; Scott v. Hunter, 14 Gr. 376 ; nor persons entering 
with actual notice of a paramount title : Wyoming v. Bell, 24 Gr, 
564 ; Smith v. Gibson, 25 C. P. 248 ; Kilborn v. Workman, 9 Gr.- 
255.

But it would seem mere legal fraud will not deprive a party of the 
right to improvements: McLaren V. Fraser, 17 Gr. at p. 569 ; and 
see Nevills v. Need Is, 6 Gr. 121, 139 : and the owner standing by, 
and not objecting, may preclude himself from getting back his es
tate, except on the terms of paying for improvements : Davis v. 
Snyder, 1 Gr. 134.

Improvements Made Under Mistake of Title.—Improvements 
made under a bond fide mistake of title may now be allowed under 
R.S.O.,c. 95, s. 4 : Fawcett v. Burwe.ll, 27 Gr. 445 ; McGregor v. Mc
Gregor, lb. 470 ; McCarthy v. Arbuckle, 29 C. P. 529 ; Garrick v.

/
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Smith, 34 Q. B. 389 ; and see Skae v. Chapman, 21 Gr. ‘549. Butlmprove- 
improvements made with actual knowledge of the paramount title, 
will not be allowed under that Act : Wyomimj v. Bell, 24 < i r. 564;
Smith v. Gibson, 25 C. P. 248 ; and see Kilbom v. Workman, 9 Gr.
225. Improvements made after action commenced, cannot be allowed ;
O'Grady v. McCaffrey, 2 O. R 309. 1

Improvements made under mistake of title by a person in as mort- By mortgage.- •• 
gagee, but believing himself absolute owner, are ,allowed more liber- to fe the owner 
ally than improvements made by a mortgagee knowing he is a mort
gagee : Carroll x. Robertson, 15 Gr, 173.

Trustees.—Substantial and lasting improvements, and repairs, Trustees are en- 
made by a trustee on the trust property, are usually allowed to him : lowol forhn- 
Betis v. Boulton, 7 Gr. 39 ; Mill v. Mill, 3 H. L. C. 828; Smith Bonni- provenants on 
steel, 13 Gr. at p. 35 , Ex parte Hughes, 6 Ves. 624 ; Ex parte James,
8 Ves. 352 ; Campbell v. Walker, 5 Ves. 682 ; Dare y v. Durant, 1 
D. G. & J. 535 ; King v. Anderson, 8 Ir. R. Eq. 625, 636. Repairs 
are allowed even in the case of actual fraud : Baugh v. Price, 1 G.
Wils. 320 ; and in one case improvements also ; Oliver v. Court, 8 
Price 172. But see contra Kenney v. Browne, 3 Ridg. 518 ; Stratton 
Murphy, 1 Ir. R. Eq. 361. '

Receivers have been allowed for improvements made without the utcajvel.9 
previous sanction of the Court : Tempest v. Ord, 2 Mer. 55.

Committee of Lunatic.—Also allowed for improvements made, Committee, 
without previous sanction : Re Shaw, 15 Gr. 618 ; Re Churchill, 3 
Jur. 719.

Personal Representative.—;An unauthorized expenditure by an Personal'-repre. 
executrix in improving the realty, was allowed, so far as the value 0fscntatlve- 
the estate had been enhanced, and those interested had benefited by 
it : Slorley v. Matthews, 14 Gr. 551. But where an administratrix had 
occupied and improved the realty, in a suit bjy her for administra
tion, such improvements were disallowed as against infant heirs ; 
but she was not charged with any increase of rental in consequence 
of such improvements : Re Brazill, Barry v. Brazill, 11 Gr. 253.

Purchaser.—Failing to complete purchase is not entitled to be purehaser 
allowed for improvements : Re Yaggie, 1 Chy. Ch. R. 52.

Mortgagee—The ordinary ruje is, that a mortgagee will not be Mortgagee, 
allowed for improvements further than is proper to keep the premises 
in necessary repair. But if buildings, are incomplete or ruinous, he 
may complete, or pull them down, and rebuild, and the rebuilding, or 
repairing, may be done in an improved manner, and more substantially 
than before, so that the work be done providently, and that no new 
or expensive buildings be erected for purposes different from those for 
which the former buildings were used ; for the property when restored 
ought to be of the same nature as when the mortgagee received it-
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Fisher Mort. 1532. And while the mortgagee in possession is not 
allowed,to charge for lasting improvements which are not requisite 
for the purpose of keeping the property in necessary repair, lie is 
not, on the other hand, chargeable with the increased rents aid 
profits which are directly traceable to such improvements made 1 v 
him. See Jones on Mortgages, s. 1127. f

Mortgagees in possession are entitled to he ami wed for necessary 
repairs as just allowances. Rut in England no allowance for sub
stantial repairs or, permanent improvements, can be made without 
an express direction. Seton 1080. In Ontario, under On/. 2111, 
220, no special direction in the judgment is necessary to enable the 
Master, in a proper case, to allow substantial improvements.

A mortgagee in possession cannot charge the mortgaged property 
with improvements that are not necessary for its preservation, 
Harrison v. Jones, 10 Gr. 99, unless with the consent of the parties 
entitled to the equity of redemption : Kirby v. Kirby, 5 Gr. 587.

And improvements made even with the mortgagor’s sanction must 
not he such as to improve him out of his property : Sainton v. Hooja-r, 
6 B;av. 246. Fish. Mortg. 948. But a mortgagee is not bound 
to give the mortgagor notice before making any reasonable permanent 
improvement : Shepherd v. Jones, 47 L. T. N. S. 604 ; '21 Ch. 1». 
469.

When a mortgagee is charged with rents, or improved rents, arising 
from his improvements, lie should either be allowed for such improve
ments : Constable v. Guest, 6 Gr. 510, or he should not be charged 
with the rent, or improved rent, arising therefrom : McGregor v. J/c- 
Gregor, 19 C. L. J. 78.

The Master is not necessarily bound to allow the actual cost of 
improvements, but should limit the allowance to the bènetit which 
the property has derived therefrom : Paul v. Johnson, 12 Gr. at p. 
479.

A person who had bonâ fide purchased under a power of sale in a 
mortgage, notwithstanding the sale being held invalid, was allowed 
improvements made by him as far as they enhanced the value of the 
property, and was not restricted to such improvements as a mortgagee 
in possession would have been entitled to make, knowing himself to 
be a mortgagee : Carroll v. Robertson, 15 Gr. 173; and see McLaren 
v. Fraser, 17 Gr. 567 : Davey v. Durant, 1 D. G. & Ji 534. But when 
a purchaser from a mortgagee, who had obtained a decree of fore 
closure, which was defective owing to there being outstanding claims, 
which were not foreclosed, entered, and made improvements, 
having notice of the outstanding title, such improvements were dis
allowed as against the unforeclosed parties ; Russell v. Romanes, 3 
App. R. 635 ; and see Romanes v. Herns 22 Gr. 469.
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But where the mortgagor released his equity of redemption, and Mortgagee sub- 
■ two months afterwards the mortgagee agreed to reconvey, upon being redeemed after
1 repaid principal and interest, and all costs of improvements made tjtied'to'aîl "ini
1 by him. On a bill to redeem, the mortgagee was held entitled to provemenu.
1 recover for all permanent improvements, although the estate might
1 mit have been increased in value to an amount equal to the sum ex-

. for necessary 
wance for suli- 
maile without 

1er Ont. 21 !l,
' to enable the 
nents.

1 peuded : Brotherton v. I/etlierington, 23 Gr. 187.

What Improvements allowed.—The clearing of land for farming what improtr- 
■ purposes is a permanent improvement, under The Dower Art, R. S.O. me,lt8 alloweJ- 
1 c. 55, s. 3, ss. 2 ; Robinet v. Pickering, 44 Q. B. 337.

After suit commenced, the only improvements which can ordinarily
1 be allowed, are such as are made to save the premises from deteriora-

[aged property 
preservation, 
of the parties
5 Gr. 58".

■ tion : Ihurn v. Cushion, 20 Gr. 518 ; and see O'G rad g v. McCaffrey,
I 2 0. li. 309.

Trustees with power to invest in the purchase of real estate, may
1 be allowed for erecting a new building where an increased income

sanction must 
don v. Hoojitr, 
is not bound 
ble permanent
4 ; 21 C’li. 1).

■ can be obtained thereby : Re Henderson, 23 Gr. 45.

A rector cannot make a lease with a covenant, to pay for improve- Covenant to pay
fl ments, which will be binding on his successor: Kirkpatrick v„Luster, for iiuprovemeiii*° ' , ' ’ m rectorial *
1 13 Or. 323; 16 Gr. 17. V lease invalid.

Costs, and other Expenses :~—

1 rents, arising 
sucli improve- 
it be charged 
Gregor v. Me-

Moktc.xokes.—A mortgagee is entitled toeharge against the estate, Costs andex- 
1 the costs of defending the title to the mortgaged estate, for the ^hii^bVmortgii- 
1 benefit of all parties interested in the equity of redemption ; lmt gces- 
1 nut of defending his own title to the mortgage, unless those interested 
■ in the equity of redemption had concurred in, or assisted, the liti- 
1 gation : Parker v. Watkins, John. 133. Also, costs of a suit to

actual cost nt 
bènefit which 
, 12 Gr. at p.

1 redeem, brought by a subsequent incumbrancer, and dismissed :
1 McKinnon v. Anderson, 17 Gr. 63ti ; 18 Gr. 684.

The mortgagee may also be allowed the expenses of sales, and of Costs of sales.

:r of sale in a 
, was allowed 
b value of the 
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see McLarm

4. But when 
.ecree of fore 
ruling claims, 
nprovements, 
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Romane*, 3

I receiving the purchase money : Fish. Mortg. 952. But he is not
1 entitled to a commission on a sale in addition to the costs, even
1 though he has stipulated for it : Eyre v. Hughes, o Ch. D. 148 ;
1 Broad v. Selfe, 9 Jur N. S. 885.

A mortgagee is also entitled to the expenses of taking and holding Costs of taking
■ possession of a ship, advertising it for sale, and insurances : Wilkes ilîTuranw.’etü!1 
■ v. Saumon, 7 Ch. D. 1S8.

He is not entitled to charge for personal trouble in collecting Cannot chargo
1 nuts : Ho nit hun v. Hockmore, 1 Vern. 316 ; Laugstaffe v. Fenwick, services?"111
1 lOVes. 405 ; Godfrey v. Watson, 3 Atk. 518 ; Leith v. Irvine, 1 M. &.
1 K. 277 ; not even if he have stipulated for it with the mortgagor :

■ French v. Rarun, 2 Atk. 120 ; Barrett v. Hartley, 2 L. R. Eq. 789 ;
1 Chambers v. Goldwin, 9 Yes. 271. And, except under special cireutn-
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stances, the mortgagee is not entitled to any allowance for an agent, 
or bailiff, collecting rents : Stains v. Hanks, 9 Jur. N. S. 1049 ; Kjp. 
v. Hnjit/'*, supra.

Insurance.—Sums paid for insurance by a mortgagee cannot, in 
the absence of a special contract, be charged against the mortgaged 
estate ; Bellamy v. Brickenden, 2 3. & H. 137 ; Brook v. Stone, 1.1 
\Y. R. 401 ; Dobsonx. Land, 8 Ha. 216 ; Bussell v. Bobertsun. 1 ( 'by. 
( 'h. R. 72 ; (i U. C. L. J. 143 ; but see Sr hot/field v. Lorkirowl, II 
W. R. 555. But in the case_of a trustee, such payment may he 
allowed, without any express stipulation to that effect in the instru
ment creating the trust : Heron v. Mofiutt, 22 Gr. 370.

Where a subsequent account is directed to be taken, sums properly 
paid for insurance since the last account, may be allowed under the 
head of just allowances, without any express direction : Bet It tint v. 
Calcutt, 3 Gr. 648.

Prior Encumbrances.—A mortgagee paying off prior encumb
rances, is entitled to recover the amount paid, and interest on the 
principal ; at the rate in his own mortgage, and on the interest and 
costs, at six per cent. : McMaster v. Hector, 8 G. L. J. N. S. 284; 
and see Teeter v. St. John, 10 Gr. 85. But a tenant in common in 
sole possession paying off encumbrances, is not entitled to be allowed 
therefor, unless he submit to account for an occupation rent : Bird
V. Desourdi, 12 G. L J. N. S. 203.

Trustees are entitled to recover as against the beneficiaries the 
expense of bailiff's, surveyors, and accountants, when necessarily em
ployed, and also the necessary legal expenses of carrying the trust 
into effect : Wilkinson v. Wilkinson, 2 S. & S. 237 ; McNamara v. 
Jones, 2 Dick. 587 ; Henderson v. Mclver, 3 Madd. 275.

But a trustee acting as solicitor for himself, or for himself and 
others as trustees, in any action in which he, or they, are plaintiffs, is 
in general, only entitled to costs and expenses out of pocket, properly 
incurred, Moore v. Frowd, 3 My. & Gr. 45, 50 : Bohinson v. Belt, 2
W. & T. Lead. Ca. Eq. 241 ; unless there be a special power to charge 
for professional services; Be Sherwood 3 Beav. 338 ; Moore v. Froic/I 
supra ; Be Wt/che, 11 Beav. 209 ; but even then, no charge can be 
allowed for doing professionally, any thing that he would have been 
bound to do himself, if not a solicitor : Harbin v. Darby, 28 Beav. 
325 ; and what he cannot charge for professionally himself, he cannot 
recover for, if done by a partner though not a trustee : Christophers v. 
White, 10 Beav. 523 ; Collins v. Carey, 2 Beav. 128 ; unless the busi
ness was done by the partner for his own benefit, and the trustee 
does not share therein : Clack v. Carlow, 7 Jur. N. S. 441 ; 9 \V. K 
568 ; and where a solicitor trustee, who is one of several trustees, 
and acts for them as defendants, he may recover profit costs against 
the trust estate : Cradock v. Piper, 1 Mc. & G. 664 ; 17 Sim. 41 ; but
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ire plaintiffs, is 
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mon v. Rett, 2 
ower to charge 
loorev. Frond 
charge can lie 
aid have been 
lrby, 28 Bear, 
self, he cannot 
Christopher* v. 
nless the busi- 
id the trustee 
441 ; 9W.K 
reral trustees, 
costs against 
Sim. 41 ; but

iee Levvin 249 : Munson v. Baillie, 2 Maccp 80. The profit costs of pro- Profit costs re-
iessional services which cannot be recovered as against the r. a. t. or fnyerable against° 1 third parties.
out of the trust estate may be recoverable by the trustee against a 
third party : Colonial Trusts Co. v. Cameron, 24 Gr. 548 ; Meiyhen 
v, Buell, 25 Gr. 604.

A retaining fee paid by trustees to their solicitor in an administra- Retaining fee 
tion suit, may be allowed under certain circumstances ; see Chisholm "nlst^es? how ^ 
r. Barnard, 10 Gr. 479 ; and see Hayes v. Hayes, 29 Gr. 90 ; but far recoverable, 
they ate not entitled to any allowance for gratuitous services of an 
agent : Chisholm v. Barnard, 10 fir. 479.

Costs paid by an executor, administrator, or trustee, to fiis solici
tor, in respect of business of the trust estate, may be, allowed, but 
the Master should examine the bill, and without strictly taxing it, 
should moderate it, by deducting such charges, if any,’as are im
proper : McCanjar v. McKinnon, 17 Gr. 525 ; Hayes v. Hayes, 2(j 
Gr. 90.

Trustees expenses are a lien upon the trust estate, and have priority Trustees ex- 
to the costs of suit : Morison v. Morison, 7 D. M. & G. 214 ; 2 S. of^trustlstate*11 
l (1. 504 ; Gaunt v. Taylor, 2 Har. 413 ; unless the" payments are 
mit strictly authorized and the estate is insufficient : Robison v.
Kiltey, 30 Be iv. 520 ; or they have misconducted themselves : Rose 
v. Sharrod, 11 W. R. 350.

Just Allowances.—Several of the matters which may be allowed just allow- 
uuder the head of “just allowances” have already been discussed ances. 
in the preceding notes to this Order.

Compensation to Executors, and Trustees.—Compensation for compensation to 
c ire, pains, and trouble, may be allowed by the Master to trustees under t"tur" and
any deed, settlement, or will ; or to any other trustee, however the 
irust is created ; and to executors, and administrators ; and to any 
guardian appointed by any Court ; or to any testamentary guardian 
II. S. U. c. 107, ss. 30-40: Re Commissioners\f'Coboury, 22 Gr.
37? ; Re Toronto Harbour Commissioners, t!8/Gr. 195. The Act 
is retrospective : Thomson v. F/Oman, 15 Or. 384 ; McMillan v.
McMillan, 21 Gr. 369. The Surrogate Judge has also power to 
allow compensation to trustees ululer wills/and- to executors, and 
administrators : R. S.O. c. 107, s. 41.\But wften an action is pending in 
the High Court in regard to the administration of an estate, it is impro
per for the Surrogate Judge to interfere by ordering the allowance of 
compensation to the executors, or trustees : McLennan v. Hewaril, 9 
Gr. 279 ; Cameron v. Bethune, 15 Gr. 486. And the Master is bound 
to exercise his own discretion as to the compensation to be allowed, 
regardless of any order of a Surrogate Judge made under such cir
cumstances : Bigyar v. Dickson, 15 Gr. 233 •

15
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No fixed rule ax No fixed rule can be laid down as to the amount of compensation 
compeuhation. proper to be allowed, as it must necessarily depend on the circum

stances of each case ; see Robinson v. Pelt, 2 W. & T. L. C. Eq. 241. 
Usually a per- Usually the amount is fixed by a percentage on the amount of money
ventage on re- . ‘ ° J
oaipta, ami pay- passing through the hands of the trustee, or executor. In some cases

five per cent has been allowed : Bald v. Thompson, 17 Gr. 154: 
McLennan v. Reward ; 9 Gr. 178 ; Chisholm v. Barnard, 10 Gr. 
479. But this may in some cases be more, and in some, less, than 
an adequate compensation. In Torrance v. Che welt, 12 Gr. 407, four 
per cent, was allowed ; and in McMillan v. McMillan, 21 Gr. 381, 

But a lump sum two and a-ltalf per cent, was allowed. The Master may, instead of 
may be allowed. percentage, allow a lump sum, but only upon proper evidence as to 

the services rendered : Stinson v. Stinson, 8 P. K. 530 ; Denison v. 
Denison 17 Gr. 306. In fixing compensation, it has been suggested 
that it would be proper to adopt a sliding scale, similar in principle 
to that on which the poundage of -Sheriffs is fixed ; see observations 
of Spragge, V. C. : Thompson v. Freeman, 15 Gr. at p. 387. In that 
case, the estate amounted to nearly $300,000, and five per cent, on 
the amounts disbursed, which included investments, and reinvest
ments, made in the course of fifteen years, was considered excessive; 
and on appeal, the allowance was reduced to five per cent, on invest
ments of sums of $600, and three per cent, on investments over that 
amount.

A sliding scale 
suggested.

Allowance of per
centage on invest
ments, and rein
vestments, disap
proved.

Legacies given to 
executors as com
pensation

Do not abate.

Bear interest.

But in a later case it was considered vicious in principle, to allow 
any commission on investments, or reinvestments, on the ground twit 
it offered an inducement to trustees to be constantly, and unneces. 
sarily, calling in and changing, the investments : Re Berkeley's Trusts, 
8 P. R. 193. No commission should be allowed for merely receiv
ing the trust estate until it has also been duly accounted for : Ih.;

When a legacy is given to executors or trustees as a compen 
sation for their trouble, they are not precluded from claiming a 
further sum under the statute, if the legacy is inadequate : 
Denison v. Denison, 17 Gr. 306. But see Kennedy v. Pinyle, 27 
Gr. 305. Such a legacy, precludes any presumption that the 
executor is entitled beneficially to the undisposed of residue : 
Loveless v. Clarke, 24 Gr. 14. Such a legacy in the event of 
a deficiency of assets, does not abate with ocher legacies, even 
though it exceed what the executor would be entitled to under 
the statute : Anderson v. Dougall, 15 Gr. 405 ; and such leg
acies bear interest at the expiration of a year from the testators 
death ; Anderson v. Dougall, per Strong, V. C., on appeal from 
report, 8th & 14th Dec. 1870. Where the executor is also a resid 
uary legatee, he is entitled to commission on the receipt, but not 
on the payment of the share of the residue to which he is bene 
ficially entitled : Boys’ Home v. Lewis, 19 C. L. J. 139.

When the a 
deed, the Mai 
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t\ hen the amount of a trustee’s compensation is fixed by the trust When trust fixes 
deed, the Master cannot reduce the amount : Heron v. Mofatt, 7 ""^""«nnl'.t
P. R. 438. «How less.

An allowance to trusteur, or executors, for compensation is prior to Kxecutnrs com- 
the claims of creditors : Harrison v. Patterson, 11 Gr. 105, at p. 113 ; pensation is prior 
or of testais que trust : The Life Association of Scotland v. Walker, 24 |tu,r^'mS of cred" 
Gr. 293 ; and a trustee may retain it from time to time, out of moneys 
received, and is not bound to wait until the expiration of his trust:
Heron v. Mofatt, supra.

1 Misconduct in the management of the estate may, but does not Misconduct, ho«
necessarily, disentitle an executor, or trustee, to compensation forf<r u disentitles 
what he has properly clone ; see Kennedy v. Pinyle, 27 Gr. .305 ; pensation. 
Sievewright v. Leys, 1 0. R. 375 ; Gould v. Hurrit, 11 Gr. 523 ; City

1 Bank v. Maulson, 3 Chy. Oh., R. 334. But commission cannot be 
allowed on moneys which were not actually received, but charged 
against the executor, or trustee, on the ground of wilful default :
Baldv. Thompson, 17 Gr. 154; and an allowance cannot be made to an 
executor, for unauthorised receipts of rents, and profits, of the real 
estate : Dagy v. Dagg, 25 Gr. 542.

Trustees who have invested the trust fund, at the instance of one 
oi their number, in a defective security, are nevertheless entitled to to credit pro 
««dit for the value of such security : Larkin v. Armstrong, 9 Gr. wfLmita?'

dple, to allow 1 
he ground tlmt 1 
and unneceV 1 

rkeley's Trust», 1 
merely receiv- 1 
nted for : lb. : 1 
as a compen 1 
n claiming a 1 
i inadequate : 1
v. Pingle, 27 1 
;ion that the 1 
. of residue : 1 
the event of 1 

legacies, even 1 
itled to under 1 
and such leg- 1 
the testator's 1 
appeal from 1 
also a resiil• 1 

ceipt, but not 1 
l he is bene 1 
9.

An allowance may be made to executors, for sums paid for the And for 8Uin| 
j maintenance and education of infant cesluis e/ue trust out of the capital Pail1 t0T mainten- 

of the fund to which they are entitled, where the income thereof is 
insufficient ; Stewart v. Fletcher, 16 Gr. 235. (

1 Claims not Referred to Master, cannot be allowed.—But . . .
tne authority to make just allowances’’ does not authorize the red cannot be 
Master to allow claims which are not referred to him by the judg- allowed- 
ment to take an account of, however reasonable they may appear to 
be. The Master may, however, report such a claim as “a special 
circumstance, and on the hearing on further directions, an appli
cation may be made to the Court for its allowance : Fielder v. O' Haro
2 Chy. Oh. R. 255.

1 Special Circumstances
Notwithstanding this Order the Master may refuse to report as 

special circumstances, facts which would be immaterial on a hearingKi.M^Tr" 
on further directions, or which would lead to evidence in relation may report 
to matters not necessary to the enquiry directed by the decree :

■ Braun v. Aumond, 19 Gr. 172. But he may, at the request of any 
party, report specially as to any matters which he may deem proper 
for the information of the Court : Posebatch v. Parry, 27 Gr. at p.
199 ; and he ought to report any matter bearing on the question of 
costs : Simpson v. Home, 28 Gr. at p. 7; Hayes v. Hayes, 29 Gr. 90.

(
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kianccs C'rCUm And the Master may, at the request of a party, report specially a
to matters not particularly referred to him, hut which form the suh 
jeet of charges of fraud in the pleadings : lb.

In a mortgage suit the Master may report specially, as to the ex
istence of a claim of. the wife of a mortgagor to dower in the surplus 
llowe v. Wert, 13 L J. N. S. 320 ; 7 V. R. 2-Y2.

The Master should not report circumstances, showing an accounting 
party to have been guilty of wilful neglect, and default, as-a “special 
circumstance,' hut he should himself determine whether or not the 
party is so liable, and if so, find the amount due on that footing : 
H'ahnsl'ey v. Hull, 2 Vli. Ch. li. 344.

Claims which are not referred to the Master to take an account of, 
cannot he allowed by the Master, hut may he reported as “special 
circumstances." See Fielder v. O'Hara, supra.

General Powers of Master
General powers Order 220 provides that, generally, in taking the accounts, the 
quire as to all"11 Master is to inquire' adjudge, and report as to all matters relating 
matters relating thereto, as fully as icthe same had heel) specially referred to him.

The general powers here given, enable the Master to enquire as to, 
and to take the accounts on the footing of, wilful default in accounts 
of personalty, as well as of realty, and ho is not limited to the mat
ters of enquiry specially enumerated in this Order : Carpenter v. 
Wood, 10 Ur. 354.

But it will be seen that it is only matters rclaliiuj to the accounts 
which are referred to him to take, as to which he has these 
general powers he cannot allow claims altogether outside of 
the accounts, he is directed to take, and not necessarily connected 
therewith. Such claims though they cannot he allowed by the 
Master, may, however, be reported by him as “ special circum
stances," and the Court, in its discretion, may on further directions, 
or on special application for that purpose, allow them : Fielder v. 
O'Hara, 2 Chy. Ch. 11. 255.

Under these general powers, in an administration suit where a 
creditor made a claim by virtue of a partnership with the testator, it 
was held that the partnership accounts might be taken in order to 
establish the claim : Kline v. Kline, 3 Chy Ch. It. 137 ; and the Master 
may enquire as to a stated account set up in the defence, though no 
evidence was given of it at the hearing : Edinboro’ Life Association
v- A lien, 23 Ur. 230. Ul fib* L fa jC L a 

Master may or- 221 Under an order of reference, witnesses may be
der witness to be . r “ ,
examined wiore examined before any Examiner or the Court ; and
Examiners. , . ....

foreign commissions for the examination of witnesses 
without the jurisdiction of the Court, may, on the cer-
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iificate of the Master, be issued by the Clerk of Records 
and Writs upon precipe. (3rd June, 1853; Ord. 42, s. 14.)certlflcate-

The Master may direct witnesses to he examined before any other 
Master, or Examiner, of the Court, without the consent of the parties:
Re Coney, Biddell v. Cane y, 1 Chy. Ch. R. 198.

The Master cannot grant a certificate for a commission ex /tarte, Foreign comniia- 
McLennanv. Helps, 3 Chy Ch. R. 193; except where the reference of>ÿ,û^,-is,ucd 
is ex parte. A commission to take evidence is not granted as of 
course : Price v. Bailey, 6 P. R. 256 ; Berdan v. Greenwood, 4(i L. T.
N. S. 524, note a; Vivian v. Mitchell, 13 C. L. J. N. S. 198 ; ReBoyse;
Crofton v. Crofton, 4fi L. T. N.'S., 522 ; and as to proceedings under a 
commission, see Holmested’s Maid. Pr. 1G5, et set/.- Rales .‘s'.C.280-300.

Where an application is made to the Master for a commission to 
cross-examine a plaintiff resident abroad, on an affidavit tiled by him 
in support of his account, the Master cannot properly refuse it, so 
long as the plaintiff relies on the affidavit in support of his claim ;
Tvumend v. Hunter, 3 C. L. T. 310.

The Master’s certificate for a commission should, mutatis mutandis, 
follow, as nearly as may be, the form of order given in the Rules S. C. ; 
see Form No. 129.

222 The Master may cause parties to be examined, stemmyJ 1 7 crush parties to
and to produce books, papers, and writings, as lie thinks b, ex"m,ilied-a,ld 
fit, and may determine what books, papers, and writings of lloc" 
are to be produced, and when and how long they are 
to be left in his office ; or in case he does not deem it 
necessary that such books and papers or writings should 
be left or deposited in his office, he may give directions 
for the inspection thereof, by the parties requiring the 
same, at such time and in such manner as he deems 
expedient. (3rd June, 1853; Ord. 42, s. 14,)

Witnesses-—Aliy party to an action is now eligible as a witness in witnesses in 
his own behalf : see R. S. O. c. G2, ss. 2-11. '*■ °-

In actions by, or against, heirs, or personal representatives, or Corroboration 
assigns, of a deceased person : lit. s. 10 ; or by or against a lunatic, or when lltc' S8ar)' 
an inmate of a lunatic asylum : lh. s. 11. The evidence of any op
posite, or interested party, must be corroborated. As to the nature 
of the corroboration required, see Sutjden v. Lord St. Leonards, 1 
P. U. 154, 179; McDonald v. McKinnon, 26 Gr. 12, Stoddart v.
Stoddart, 39 Q. B. 203 ; McKay v. McKay, 31 C. P. 1 ; Adamson v.

m
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Witnesses in 
M.O.

Cross ox:imina- 
ion of.

Not to be re
called.

Depositions in 
other actions.

Production of 
d< cunn-nts

Remedy for de
fault in produc-

>

1
Master may ad
vertise for credit
ors, heirs, next 
of kin, &r.

Time to be lim- 
ted for coining 
in ^

Adamson, 28 Or. 228 ; Brown v. Capron, 24 Or. 91 ; Be Bohinns, 23 
Or. 1(12 ; Hallcran v. Moon, 28 Or. 319; Be Boss, 18 ('. L. J. II; 
Be Lawn, Lawn v. Lawn, 28 Or. 382; Barker v. Barker, 32 C. P. 113; 
Bin I sell v. Johnson, 24 Or. 202 ; Findley v. Bulan, 26 C. P. 483 ; 
Bone v. Hickey, 3 App. II. 309.

A witness may be cross-examined in the Master’s office on the 
whole case. The Master cannot properly confine the cross-examina
tion to the evidence given in chief. But in some cases, it may he 
proper to exercise his discretion, as to the party to pay the fees of the 
examination : Crande.llv. Moon, 6 U. C, L. J. 143.

The Master should not allow a witness who has been examined, to 
he recalled in order to supplement his testimony, except in such cases 
as the Court itself would allow him to he re-examined. See Batter- 
son v. Scott, 1 Gr. 582. As to subpoenaing witnesses in the Master’s 
office, see Onl. 266.

Depositions in Another Action, or Books of Account, how 
far evidence.—As to how far evidence taken in another action, and 
books of account of third parties are receivable in evidence in the 
Master’s office : see Court v. Holland, 8 P. R. 219.

Production of Books and Papers.—When books are in con
stant use, and the party required to produce them, offers to allow 
them to be inspected in his counting house, the Master should not 
require them to be left in his office, in the absence of any special 
ground for so doing ; Be Ross, 8 P. R. 86 ; 5 App. R. 82 ; but the 
usual affidavit on production must be filed, though the deposit of the 
books in the Master’s office be dispensed with : lb.

Default.—Where default has been made in the production ot 
documents, or the attendance of a witness to be examined, an applica
tion may be made to commit for contempt. The application should 
be made to a Judge, and not to the Master in Chambers, or to any 
County Court Judge, or Local Master : Keefe v. Ward, 18 C. L. J., 
166 ; 2 C. L. T. 260. For form of certificate of default, see Leggo’s 
Forms, 2nd ed., Nos. 669, 966 ; Sutherland v. Bogers, 2 Chy. Ch. 
R. 191.

223- The Master may cause advertisements for cred
itors, and if he thinks it necessary, but not otherwise, 
for heirs or next kin, or other unascertained persons, 
and the representatives of such as are dead, to be pub
lished as the circumstances of the case require ; and in 
such advertisements he is to appoint a time withhr1 

which such persons Are to come in and prove their 
claims, and within which time, unless they so come in,

they are to 
(3rd JutiV,
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?e Ituhbinx, 23 
i C. L.J. II;
32 C.P. 113;
0 C. 1'. 483 ;

they are to lie excluded from the benefit of the decree.
(3rd JunV, 1853; Ord. 42, s. 14.)

The Master may dispense with an advertisement for .creditors in Master may 'lis- 

an administration action, where the personal representative had, be- «iitnis'if

office on the 
ross-examina- 
es, it may be 
he fees of the

fore action, duly advertised under 11. S. «. e. 107, s. 34 ; Ciithbert v. proper ndvts.
Wharmby, \V. N. 12 ; but he should state in his report that he Î!üho<l,”but*nnt

1 has done so, and the reason for so doing. But mere lapse of time, ""‘rc!y ?" "c. o.i» count of lapse of
even of twenty years, from the death of the deceased person whose time, 
estate is being administered, is not sufficient to warrant the Master

examined, to 
in such cases

See Patler- 
the Master’s

in dispensing with an advertisement for creditors, and the Court has 
referred causes back to the Master to advertise for creditors, where 
the Master has omitted to do so, merely in consequence of the lapse 
of time. \

I See further as to advertisments for creditors of a deceased person, Forms of ndver-
Onl. 47">, and for form of advertisement for creditors in an admin is-ti,ement8-

COUNT, HOW 
ir action, and 
ience in the

tration action, see Schedule V, pout ; and for heirs or next of kin, see
Leggo’s Forms, 2nd ed., No. 893 ; a month at least? should be allowed Time to be al-
for creditors to file claims, three weeks was considered too short a ]ow<-d for seoaingin claims.
time. See Wood v. Weiglitniaii, 13 L. R. Eq. 434.

are in con
fers to allow 

should not 
any special

82 ; but the 
eposit of the

1 Where the action has been constituted as provided by Urd. 58,. . , , ; Persons inter-
heirs, and other persons interested, whose presence as original parties ested to be served
is dispensed with by that Order, are nevertheless to be served with a judgment °f 
copy of the judgment, as provided by Ord. 60, unless the Master dis
penses with service : Ord. 587- Where any of such persons cannot 
be found to be served with the judgment, the Master may require an

iroduction ot
1, an applica- 
ation should 
i, or to any
IS C. L. J.,

, see Leggo’s
2 Chy. Ch.

I advertisement to be published as a condition of dispensing with ser.
1 vice on them.

224 The Master is to proceed on the claims brought Master to pro- 
in before him pursuant to such advertisement, without bmugh" ur"'* 
further notice, and may examine witnesses in relation 
thereto at the time appointed in the advertisement, or 
thereafter as he sees fit ; and he is to allow or disallow,

3 for cred- 
itherwise,
1 persons, 
o be pub- 
e ; and in 
ae withh/ 
ove their

1 or adjourn the claims as to him seems just. (3rd June,
1853 ; Ord. 42, s. 11.) „

In actions for the administration of a deceased person’s estate, the M(lde of ptoving
1 mode of proving claims of creditors is regulated by Ord. 475 et «eg. claims of cred

itors.
In other actions the creditor, or claimant, is required to file his

1 claim with an affidavit verifying it. If the claim me disputed, the
I claimant may be required, at the instance of an opposing party, to
1 establish his claim by oral evidence. When the claim is evidenced

come in, I by some written document, the production of the document and proof
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of its due execution, if disputed, and the claimant’s affidavit of the 
amount due is usually a sufficient prima facie case, and the onus then 
rests with the party opposing the claim to adduce evidence ; see 
Court v. Holland, 8 P. R. ‘213 ; and see Ord 448 and notes. A 
claimant may he cross-examined on his affidavit : Cant v. Poi/ser, 3 
Sin. & G. 389 ; 3 Jur., N. S. 38 ; 20 L. J. Ch. 333 , and see Rule 
-S'. C. 283.

Parties entitlvil 
to attend on 
proof of claims.

In actions for the administration of a deceased person’s estate, no 
party other than the personal representative, unless by leave of the 
Master, can appear on the claim of any person, not a party to the 
cause, against the estate of the deceased in respect of a debt or lia
bility. But the Master may direct any other party to tl*e cause to 
appear, in addition to, or in place of, the personal representative, 
upon such terms as to costs as he shall think fit ; see Rules S. C. 114, 
518 ; and see ante Ord. 217, 218.

In creditors’ ac
tions, plaintiff 
must prove cl aim, 
and any creditor 
may dispute any 
other creditor's

Creditors coming 
in, after time has 
expired.

'S\ N
[V- (V

Creditor object
ing to form of 
decree might 
rehear

Creditor whose 
claim disallowed 
may appeal.

Interest on 
claims, when 
allowed.

In a creditor’s action, the plaintiff must prove his claim, and any 
creditor may dispute the claim of any other creditor: Field v. Titmuss,
I Sim. N. S. 218 ; Owen* v. Dickinson, Cr. & Ph. 48, subject to Ruin 

-S’. C. 114, 518, referred to infra.
Creditors who hâve omitted to file their claims within the time 

limited, may he allowed to come in and prove their claims, before 
report, by leave of the Master ; and after report, on application in 
Chambers, so long as the fund remains in Court : Lasliley v. Ilugij,
II Yes. 602 ; Amjell v. 11addon, 1 Madd. 529 ; Re Metcalfe, W, N. 
(79) ICC. But a creditor coming in after a dividend has been paid, is 
only entitled to prove against the residue of the fund for a similar 
proportion of his debt, he is not permited to disturb any prior divi
sion : Gillespie v. Alexander, 3 Russ. 130 ; Oreiij v. Somerville, 1 Ii. 
& M., 338 ; Todd v. Stmlhohne, 3 K. & J. 324.

A creditor provm^a claim, and objecting to the form of the decree, 
could, under the/former practice, only obtain relief by rehearing the 
cause : MulhotJund v. Hamiltom, 12 Gr. 413 ; Willi* v. Wills, 20Gr. 
396. And a-petition of a creditor to vary a decree was refused with 
costs : MuRlolland v. Hamilton supra.

A creditor whose claim is disallowed, may appeal at once on a cer
tificate of disallowance, without waiting for a general report : Re 
Claijett, Fordham v. Clayett, 20 Ch. 1). C37 ; 46 1-, T. N. S. 70.

Interest cannot he allowed on merchants’ accounts unless a de
mand of interest under the Statute It. -S’. O., c. 50., s. 267 is proved : 
Imjlis v. Wellington Hotel Co., 29 C. P. 387. But in Michie v. Rey
nolds, 24 U. C. (j. B. 303, 310, Draper, C. J., said : “ It has been 
the practice for a very long time to leave to the discretion of the jury 
to give interest where the payment of a just debt has been withheld, 
and we can find no good reasons to depart from that practice.” And in

Spence v. Hecto, 
"interest is in 
than English ;i 
c. 50, s. 266. j 
payable “ with 
served by the ci 
v. St. John, 4 I 
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judgment could 
PS ; 47 L. T. X. 
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1 for a similar 
any prior divi- 
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y relmaring the
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is refused with

; once on a cer- 
ral report : B-- 
N. S. 70.
;s unless a de- 
207 is proved : 
Mielik v. Reg- 
“ It has been 

tiou of the jury 
been withheld, 
ifctice.” And in
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Spence v. Hector, Ih. 277, 281, the same learned Judge remarked that Interest on
* daims ftt whüt

"interest is in practice much more frequently allowed by our juries rate allowed, 
than English (authorities would seem to warrant ; ” and see R. S. O. 
c. 50, s. 260. After juTnunent lias been recovered for a sum of money, 
payable “ with interest until paid,” it is doubtful whether the rate re
served by the contract can he recovered after judgment. In Rykert 
v. St. ■holm, 4 ApMf It. 213, it was held that the contract became 
merged in the judgment, and only the interest payable under the 
judgment could be recovered. But in Popple v. .S'y/rester, 22 Ch. I).
OS ; 47 I- T. X. S. 329, it was held that the difference between the 
rate payable by the contract, and the rate recovered on the judgment, 
for the period between the ^recovering of judgment and payment, 
might be recovered in a subsequent action ; and see. 19 C. L. J. 21.

225- The costs of proving such claims are, in the 
discretion of the Master, to he allowed to the creditors 
proving the same, and added to their debts respectively, 
or to be disallowed. And in case of their being allowed, 
they may be allowed in gross in place of tajeed costs. 
(3rd June, 1853 ; Ord. 42, s. 11.)V

In actions for the administration of the estate of a deceased person, 
no costs should be allowed to creditors wlapse claims are rendered 
pursuant to the advertisement, except when formal proof is also re
quired and given ; see Ord. 475 et .ici/. Where a claimant attempts 
to prove a claim and fails, the Master should tax to"*the party suc
cessfully opposing the claim the costs of the Contestation, and an 
application can then be made in Chambers, or at the hearing on fur
ther directions, for the payment of such costs, notice being given to 
the claimant of the application : Hatch v. .Sear/es, 2 Sm. & G. 147 
Danl. I’r., 5th cd. 1109. *

Master may allow 
cost of proving 
claims.

No costs to be aP 
lowed creditors 
who sçnd in 
claims without 
formal proof

Costs 6f unsuc
cessful attempt 
to prove cl» im. 
how recoverable.

In the case of a deficiency of assets, the costs of creditors proving Costs of creditors 
claims are to be added to their debts, and paid proportionately, and jj, j^1 10 llllir 
they are not entitled to he paid in priority to. the debts : Re Ætna 
Insurance Co., 17 Or. 160; J forehead v. Reynolds, 21 Beav. 638 ; Can- 
Imm v. Seale, 26 Beav. 266 ; Morgan & Davy on Costs : pp. 130, 131.

Î226 Under every order whereby the delivery of Master's power
J v v a, t0 settlement

deeds or execution of conveyances is directed, the Master of conveyances, 
h to give directions as to the delivery of such deeds, and 
to settle conveyances where the parties differ, and to 
give directions as to the parties to 
as to the execution thereof. (3rd
> iu>

16

be conveyances, and, 
June, 1853 ; Ord. 42,

. V
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In every judgment, or order, directing a sale, the Master to whomAdditional
asm settlement the action is referred may, without any special directions, settle all I 

of conveyances, necessary conveyances in case the parties differ, or in ease there lie 
any parties interested in the sale who are under any disability except 
coverture ; see Rule .SAC. 3111 ; and see further as to sales, Ont. 374 
307. Under this thWer the Master has power to deal with questions 
arising on the conveyance as to the payment off of incumbrances ; and 
when a party applied to the Court instead of to the Master, no costs 

^ were given : Staininti's v. O'Donoliuc, 29 <lr. 64.

Form ofaccounts. 227- Where any account is to be taken, the account-
to be brought ill, , ... ,
by accounting mg party is, unless the Master otherwise directs, to 

bring in the same in the form of debtor and creditor,
verified by affidavit. The items on each side of the 
account are to be numbered consecutively, and the 
account is to be referred to by the affidavit as an exhibit, I 
and not to be annexed thereto. (3rd June, 1853 ; Ord, | 

42, s. G.)

Personal repre-
si ntative bound account in respect of the dealings of the deceased, he is bound to 
to make up ac- 1 °
counts from hiake up the accounts of such dealings, from the books in his posses- 
books in his pos
session. sion : Strathy v. Crooks, 6 Gr. 162.

party may he estopped by acquiescence from moving to set asideObjections to
accounts, waiver accounts brought in, in an improper form : We ale v. Rke, C. P. Coo. 
°f" 438.

Crosn-examining ^1C deponent may be cross-examined on an affidavit verifying ac-J 
accounting party counts.

Notice of objec
tions necessary.

A party who is to be cross-examined on an affidavit verifying 
accounts, is entitled to detailed notice of the points in respect to 
which he is to he examined : Re Lord, Lord v. Lordt 2 L. R. Eq. 600. 
A notice that all the items but one are objected to, is insufficient : I 
McArthur v. Dud<jeoii, 15 L. R. Eq. 102 ; and see Ord. 237, post. Such | 

cross-examination may take place before the account is vouched : 
Meacham v. Cooper, 16 L. R., Eq. 102.

Master may di
rect books of 
account to be 
taken as prima 
facie evidence.

228 The Master, if he thinks fit, may direct that in 
taking accounts, the books of account, in which the 
accounts required to be taken have been kept, or any 
of them, be taken as prima facie evidence of the truth 
of the matters therein contained, with liberty to the 
parties interested to take such objection thereto as they 
may be advised. (3rd June, 1853; Ord. 42, s. 2.)

This Order is adapted from Imp. Stat. 15 & 16 Viet. c. 86, s. 54,

U- Av. v» Sx,-.- L tv .. ,.
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Master to whom 1 

actions, settle all 1 
in ease there 1* 1 
disability exce|it 1 

> sales, Ord. 374 1 
al with ([Uestions 1 
eumbrances ; and 1 
Master, no costs 1

I Every sum of $8 and under, is allowed without a voucher, upon the oath Sums of $s and 
1 ni the accounting party ; see Everant v. Warren, 2 Ch. Ça. 249 ; but his whilom voucher. 
1 oath must be positive, and not on belief only' : Robinson v. Ctimmimj, 2
1 Atk. 410 ; and it would seem that the aggregate of such items should
1 not exceed $400 in amount : Bennett's M. O. SO. Greater latitude
■ in proving other items is also allowed when the account is of long
1 standing : lb. Receipts, or other vouchers, must be produced, hut
■ when they are lost, or accidentally destroyed, secondary evidence produced
■ «ill be let in : lb. ; and it is to such cases, or when, for any other

, the account-1 
$e directs, to 1 

and creditor, 1 
i sale of the 1 

ely, and the 1 

as an exhibit, 1 
e, 1853 ; Ord, 1

■ reason, it is impossible to vouch the account in any other way, that
1 'int. 218 is intended to apply : Lodge v. Prichard, 3 I). M. &
1(1. 906 ; and see Etoart v. Williams, 7 D. M. & G. 67. In part- Books of account.
■ nership cases, however, the hooks of account of the firm are admis- when admi siblt 
Esible by virtue of the general law, without any special direction :
1 (hiking v. Keighley, 9 Ch., D. 547, 551. Books of trustees of a will,
■ were allowed to be taken as prima facie evidence for a period of 21 
■years, as against a cestui que trust who had access to them, but had not 
■actually inspected them : Banks v. CartwlSyht, 15 W. R. 417 ; and 
■see Sleight v. Lawson, 3 K. & J. 292 ; Ogden v. Bat tains, 1 Jur., N.
■S. 791 , Hardwick v. Wright, 15 W. R. 953.

ion is required to 1 
, he is bound to 1 
iks in his posses- 1

I 229 No state of facts, charges, or discharges are, to »late°ffact>, 

■be brought into the Master’s office ; and where original brousr|lt in

ving to set aside 1 
Sice, C. P. Coo. 1

Weeds or documents can be brought in, no copies are to 
■be made without special direction. (3rd June, 1853 ;
■Ord. 42, s. 5.)

vit verifying ac 1 
Hidavit verifying 1 
ts in respect to 1 
2 L. It. Kq. 603. I 

is insufficient : 1 
237, post. Such 1 
int is vouched : 1

1 230 Where directed, conies, abstracts of,.or extracts copiesabstrart*1 1 7 Ac., to be supplied
■from accounts, deeds, or other documents and pedigrees, asM“terdirects 

Bind concise statements, are to be supplied ; and where
Bo directed, copies are to be delivered as the Master 
■nay direct. (3rd June, 1853 ; Ord. 42, s. 5.)

direct that in 1 
n which the 1 
kept, or any 1 

; of the truth 1 
berty to the 1 
ere to as they 1 
2, s. 2.) 
ict. c. 86, s. 54. I

■ The party having the conduct of the reference, is usually required 
■k famish copies, abstracts, &c., ‘which relate to the general enquiries,
■ml the other parties only such as relate exclusively to themselves ; 
lee ante note to Ord. 211.

I 231. A party directed by the Master to bring in any
Iccount, or do any other act, is to be held bound to do without warrant 

■he same in pursuance of the direction of the Master,
I'ithout any warrant or written direction being served
fcr that purpose. (3rd June, 1853 ; Ord. 42, s. 2.) f ‘

1 *
■ -
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Ch

This Order of course implies that the party directed to do the actJ 
or his solicitor, has actual notice of the direction, otherwise a warrinj 

must be taken out and served.

Warrant to ap
point a day to 
ascertain what i: 
admitted and 
what contested.

When day not 
previously ap-

may issue to 
ascertain what 
admitted.

232- Before proceeding to the hearing and determin] 
ing of a reference, the Master may appoint a day in the 
meantime, if lie thinks fit, for the purpose of enterind 
info the accounts and inquiries, with a view to ascer] 
taining what is admitted and what is- contested between 
the parties. (3rd June, 1853 ; Old. 42, s. 2.)

233 Where the Master lias omitted to appoint a dad 
pointed, warrant for the purposes mentioned in Order 232, he may granl
mav issue to 1 1 1

to tlie party bringing m accounts a warrant to proceef 
on the same, for the purposes aforesaid ; such warranj 
to be underwritten, as follows : On leaving the acl 
counts of, &c. ; aiThtHke notice that you are required 
to admit the sayne, or such parts thereof as you caj 
pro}>erlvz$rHtüitf (3rd June, 1853 ; Old. 4^, s. 3.)

As to flic costs occasioned by any party improperly refusing I 
» admit fiftets, sec Ord. ‘234 ; McIntyre v. Cahada Co18 Gr. 370, anj J y sue Jiitjf S. C. U>3.

Master to ta Li 234 Where it becomes necessary to adduce evident
costr occasioned \ , . , l 1 • 1 • * |
by improper re 01* to lllCUr CXpCHSCS otlllTWlSC, 111 estahlislllllg 01’ pi'u\1

items cfauvuimtin" itells ofaccountuor other matters which in the jur
and'to si™*1 Sii”” ment of\hti -MflsTT-i' ought.jundev all the circumstances,I
report how they . . , ,
wereoctaisioneii. have been admitted by the party sought to be chargel

therewith, and which the party has refused to admij 
the Master, before making his report, is to proceed 
tax such costs, occasioned by such refusal, as sTiall ad 
peal" to him reasonable and just, and shall state in 11 
report the amount of such costs and how the same wtif 
occasioned. (3rd June, 1853 ; Ord. 42, s. 3.)- -

This Ord. appears to ho still in force : See Rule S. C. 445.

As to recovering such costs by execution, see Ord. 235. and ail 
setting off same-against general costs, see Oyd. 23ti.

Process may 235 The party to whom costs are payable until
issue to enforce 1 v # 1 - x I
pRjment of such Order 234, is to be entitled, upon the Master’s Vepoi
costs. ’ ’ 1 1

becoming absolute to the process of the Court to cod

pel payment tin 
|0rd. 42, s. 3.)
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Chancery Orders 236—238.

■pel payment thereof as in other cases. (3rd June, 1853 ; 
lOrd. 42, s. 3.)

It is not very clear from this Order, whether, or not, it is necessary 
L, apply for an order for the payment of interlocutory costs 
[awarded by a Master under Ord. 2.34, before execution can issue. 
[Dually no execution can issue except under an order, or judgment, 
Ici thi )V 'Ui't, or Judge, or of the Master in Chambers, or other 
peer having power to act in Chambers. See Ilntvli v. Searbx, 2 
fa. & <!. 147.

236 Where the party entitled to receive the general 
[costs of the cause is the party ordered to pay costs 
[under Order 234, he is at liberty to deduct such costs 
[from the general costs, where the general costs and the 
interlocutory costs, are between thé same parties. (3rd 
jjune, 1853 ; Ord. 42, s. 3.)

ThisVrd. appears to be still in force : See Rule S. C. 445.

237 A party seeking to charge an accounting party 
[beyond what he has in his account admitted to have 
[received, is to give notice thereof to the accounting 
[party, stating so far as he is able, the amount so sought 
[to he charged, and the particulars thereof in a short and 
fuccint manner. (3rd Jund, 1853 ; Ord. 42, s. 7.) (Eny. 
jih/i. Oi’t'l. 35, r. .34.)

An accounting party who is intended to he cross-examined oil his 
ijjflavit verifying his accounts, is entitled to notice of the items on 

(whichhe is to he cross-examined : Re Lord, Lord v. Lord, 2 L. il., Kq. 
10j; Worindi ij v. Sturt, 22 Beav. 308, and it is not sullicient to in- 

[firni him that all the items except one are objected to, but the no- 
Ttice must specify the points on which the cross-examination is to

recced : McArthur v. Dudgeon, 15 L. 11., Eq. 102, and see Olorer. v. 
L’llwii, 20 W. It. 408, and un)éss he be duly notified lie may refuse to be 
mm : McArthur v. Dudgeon, supra ; see Eng. Uni. 30, of 10th 

|e.t., 1852.

238 The Master is to keep in his office a book, to
i called the “ Master’s Book,” in which, upon the 

bringing in of an order of reference, are to he entered, 
[the style,,of the cause, the name of the solicitor prose- 
jcuting the reference, the date of the order being-brought 
[in, and the proceedings then taken ; and the Master is

Costs occasioned 
by improper re
fusal to admit 
may be set off.

Party seeking to 
discharge ac
counting pnrh 
must give notice 
of particulars.

Accounting party 
entitled, to notice 
ui items, he is 
to Iih cross-ex
amined on.

Master’s Book, 
how to be kept.
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also to enter therein, from time to time, the proceedings | 
taken before him, and the directions which he gives in 
relation to the prosecution of the reference, or other
wise. (3rd June) 1853 ; Old. 42, s. 4.)

_Maatcrjto certify 239- Upon the application of any person, the Master 
»|flce- is to certify, as shortly as he conveniently can, the 

several proceedings had in his office in any cause or 
matter, and the dates thereof. (3rd June, 1853 ; Old. 
42,-s. 9.)

After a Master lias made his report, he should not certify as to anv | 
matters before him in the course of the enquiry upon which he has 
made his report, unless-required by the Court so to do : Rusebatch v. 
Parry, 27 Gr. 193.

For forms of certificates, see Leggo’s Forms, 2nd ed., Nos. 669, | 
906, As to appealing from a certificate, see post Oril. 252, note.

Master to devise 240 In giving directions, and in regulating the man- 
speedSt method ner of proceeding before him, the Master is to devise | 
references'1 °K and adopt thé simplest; most speedy, and least expen

sive method of prosecuting the reference, and every I 
part thereof ; and with that view, to dispense with any | 
proceedings ordinarily taken, but which he conceives| 
to be unnecessary and to shorten the periods for taking 
any pr oceedings ; or to substitute a different course of| 
proceedings for that ordinarily taken. (3rd June, 1853. 
Ord. 42, s. 2.)

The Master is not authorized under this Urdu• to employ the ser-l 
vices of Experts : He Robertson, Robertson v. Robertson, 24 Gr. 553.1

Appointments 241. Where the Master directs parties not in attend- 
*m»y be included ance before him,'to be notified to attend at some future 
m one warrant ,]ayj 0r for different purposes at different future days

V

nevertheless to hi

I p. 6 et- st'i-, and i

242 Wlier
the Master, of 
warrants ant i 
to the same p

243 Partie, 
are to be subji
rants had beei

244 Wlier 
pears to him

it shall not be necessary to issue separate warrants, Lull 
the parties shall be notified by one appointment, signed,| 
by the Master, of the proceedings to be taken, and ofl 
the times by him appointed for the taking of the samel 
(29th June, 1861.)

The words “ warrant " and “appointment,” though apparently! 
used in this and the two following Orders as distinct things, appear I

ought to be it 
enabled to att 
direct an offici 
such parties ; i 

arc to be treat 
are to be boun 
if they had be* 
1853 ; Old. 42,
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he proceedings 
ch he gives in 
nee, or other-

on, the Master 
‘fitly can, the 
any cause or 

e, 1853 ; Old.

t certify as to any 
pon which he has I 
do : Rosebatck v. I

ad ed., Nos. 6(19, | 
nl. 252, note.

iting the man- 
r is to devise I 
1 least expen-1 
ce, and every | 
ense with anv | 
he conceives| 

ods for taking, 
ent course of I 
rd June, 1853.;I

i) employ the see 
(son, 24 Or. 555. |

not in attend
it some futüiv | 
t future days■ 
warrants, but I 
tment, signed, 
taken, and of I 
g of the same. I

lough apparently I 
:t things, appear!

I nevertheless to he in effect convertible terms : see Bennett's M. O.,
.6 et. sf'/-, and see form of warrant : Bennett’s M. O. App. i.

242 Where parties are notified by appointment from Parties notified 
the Master, of proceedings, to be taken before him, no to t*. served with 
warrants are to be issued as to such parties, in relation
to the same proceedings. (29th June, 1861.)

243 Parties making default upon such appointments, Parties notified,
. , . * . ... liable for default,

are to be subject to the same consequences as if war- as ir served with
i i , warrant.

rants had been served upon them. (26th June, 1861.)

244 Where in proceedings before the Master, it ap- Master may add
_ , parties in hig

I pears to him that some persons not already parties office, 
ought to he made parties, and ought to attend, or be c#
enabled to attend the proceedings before ’ e may 
direct an office-copy of the dlecree to, be served upon 
such parties ; and upon due service thereof, such parties 

I are to be treated and named as parties to the suit, and 
are to be bound by the decree in the same manner as 

| if they had been originally made parties. (3rd June 
1853; Ord. 42, s. 15.)

The Master has power to dispense with service of the judgment on Master may dis-
parties required to be served therewith under Ord. 00 : see Ord. 587 : l",|lst "'th ser'11 ’ ’ vtceofjudgmi-nt.
hut lie would seem to have no power to dispense with service on 
parties who ought to be added as parties under the provisions of 
this Order.

Persons, served with a copy of a judgment under Ord. 00, arc not 
thereby made parties to the action : sue notes to Ord. 00 ; but per- 
suns required to be served under Ord. 244, are made parties to the 

I idion.
Where persons are required to be added as parties, the Master Adding parties 

usually issues au order making them parties, and directing them to 
he served with the judgment, or order, of reference, indorsed as re- 
qitired by Ord. 245.

Persons who acquire equitable interests in the subject matter of Persons acquir
ing interest pen. 
dent, life needI litigation pendente life need not be added as parties, but are never

theless bound, and concluded, by the proceedings : thus', a person re- not be added, 

covering a judgment, and execution, against a mortgagor : IV allbridge 
1 v, Martin, 2 Chy. Ch. R. 275 ; or obtaining a mortgage, or other in

cumbrance from him : Robson v. Argue, 25 Or. 407 ; pending an 
action for foreclosure, or sale, by a pripr mortgagee, need not be made a

^



128 Chancery Orders 244—^dO.

Except assignee party. But where a person acquires the legal estate pendente lilt it 
of le0al estate may sometimes be necessary to make him a party for the purpose of 

obtaining a conveyance.
Persons haring Persons having a paramount title to the plaintiff, can not be made 
cannot™” added I,art‘es ‘n the Master’s office, if they object : Miiiit<p>nierp v. Short", 
in M. 0. 3 Chy. Ch. R. (ill. Thus in a suit by an execution creditor, to set

aside a fraudulent conveyance of the equity of redemption by the 
execution debtor, an order adding a prior mortgagee for the purpose 
of redeeming him, was discharged. When that is required he should 
be made an original party to the action : Crawford v. Meldrtun, HI 
Gr. !(>5. But when a decree had been made to take partnership 
accounts, in the absence of one of the partners alleged to be insol
vent and out of the jurisdiction, it was held that he was properly ma L 
a party .in the Master's office on his returning to the jurisdiction 

Paterson v. Holland, 7 Gr. 5(13 ; and as to 
parties interested in the equity of redemption, see Onl. 438.

The action is only deemed to be commenced as against parties 
added in the the Master’s office from the date of the order adding 
them : Jn.son v. Gardiner, 11 Gr. 23; and see Dumble v. Larud,
27 Gr. 187 ; Sterling v. Campbell, 1 Chy. Ch. It. 147. Where it is 
made to appear to the Master that all liability on the part of a party 
added, is barred by the Statute of Limitations, lie may discharge 
the itnkr adding him as a party : Kline v. Kline, 3 Chy. Ch. R. 161.

iW direct relief can be had against parties added in the Masters 
otliiX^aml they cannot be required to account : Hopper v. Harrisuti,
28 Gr. 22 ; Ralph v. Upper Canada Buildim/ Soeiety, 11 Gr. 275, 27s:
Il O//•(-<• Selipmaun, 12 L. R. J3q. 152. And it would seem they can

not themselves get any relief against co defendants beyond what i- 
claitiled by the plaintiff : see Whitney v. Smith,, A L. It. Chy. 513: 
they are simply bound by the proceedings.

forty filling two A party filling two capacities, if made a party to a suit distinctly
capacities, added j„ omj capacity only, may not be bound as to his rights in the other
in one, may nit 1 ,
be hound in the capacity ; e. ;/., a person added as a defendant ill his character of a

judgment creditor, was held not to be bound ill his character as i 
mortgagee : Crooks v. Watkins, 8 Gr. 340.

Party out of 
jurisdiction when 
action com
menced, may be pending the reference 
added in M. 0. on 1 
bis return.

When action is 
deemed to be 
commenced, as 
against parties 
added in >1. O.

No relief can be 
had against par
ties added.

Office cop v of 245- The office-copy of a decree directed to 1 )u servo.
ierlxTo"1 partes under Order 24t. is to he indorsed with a notice to tin* 
added m >i. o. se(- f*ortli in schedule L to these Orders, with such

variations as circumstances require. (3rd June, 1853: 
Ord. 42, s. 15.)

parties added in 246 A party served with an office-copy of a decree 
”KJn,tmjudgmove under Order 2*4, may apply to the Court, at any time

within fourtt 
discharge th< 
decree. (3ri

The applicatii 
teen days, see ( 
may, in the disc 
Stewart v. Hunt

The time of 
408, s. 7.

Where a part; 
tiff, he should n 
3 Chy. Ch. R. I 
cumbrancer clai: 
finds to be subsi 
tion of priority

The Master m 
subsequently ap 
3 Chy. Ch. R. 1

247- Asst

before the Mi 
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no further ev 
had, without 
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ficate without 
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Master direct:
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productions of a 
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and all his certil 
Martin; 4 Sim. 3

Parties served 
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need not be ser 
Measures, YV. N.

It would seem 
service. See Ben
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he jurisdiction 
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against parties 
e order adding 
iWe v. Laruxh, 
'. Where it is 
part of a party 
may discharge 
by. Ch. R. 161.
in the Master's
er v. /1'irri.en,
.1 (Jr. •275, 27s:
seem they can 
beyond what i- 
. 11. Chy. all! :

, suit distinctly 
its in the other 
i character ui i 
character as i

to be serw l 
notice to tlir 
vs, with such 
June, 1853 :

• of a decree 
at any time

within fourteen days from the date of such service, to 
discharge the order, or to add to, vary, or set aside the 
decree. (3rd June, 1853; Old. 34, s. 7.)

The application should be brought on to be heard within the four- Apl)liuation 
teen days, see Ord. 339, and cases there noted. Hut the application " hen to be heard, 
may, in the discretion of the Court, be entertained after that time :
Stewart v. Hunter, 2 Chy. Ch. R. 265.

The time of vacation is excluded from the fourteen days : Ol d.
408, s. 7.

Where a party is added who claims by title paramount to the plain- ( addod wll0
tiff, he should move to discharge the order : Monhjomery v. Shortis, claims to be prior
3 Chy. Ch. R. 69; Crawford v. Afeldruvt, 19 Or. 165. But an in - sm.uld'move to
cumbrancer claiming priority to the plaintiff, but whom the Master dbcharge order,or may appeal
finds to be subsequent, may also appeal from the report oij the ques
tion of priority : McDonald v- Jlodi/er, 9 Gr. 75.

The Master may himself discharge the order adding a party who >Iast(,r may dis. 
subsequently appears to be an unnecessary party : Kline v. Kline, charge order 
3 Chy. Ch. R 161. • wl‘u,‘-

247- As soon as the hearing of any matter pending M,ster to notify 
liefore the Master is completed, lie shall so inform the h“aHngWeondud- 
parties to the reference then in attendance, and make io/hu book* 
a note to that effect in his hook ; and after such entry JJine^wJanL 
no further evidence is to be received, or proceedings {Lav". BM*pt 1 
had, without the special permission of the Master ; and 
the Master may proceed to prepare his report or certi
ficate without further warrant, except the warrant to warrant to settle 
settle, which is to be served on the parties, as the wrnüi. l° ^ 
Master directs. (3rd June, 1853 ; Ord. 42, s, 16.)

There is no difference between a report and a certificate of a Mas- Master's report 
ter, “ though we apply the term ‘ report ’ to the more lengthened al,tl CBrtlflcaU' 
productions of a Master, and the tenn ‘ certificate’ to his shorter, 
statements. It is, I think, clear that all his reports are certificates, 
and all his certificates are reports,” per Shadwbll, V. C., Charnel,v.
Martin; 4 Sim. 344.

Parties served with the judgment under Ord. 60, who do not give served
notice to the plaintiff that they desire to attend the proceedings, with judgment.

1 ° not entitled to
need not be served with a warrant to settle the report : Green v. notice, unless 
Measures, W. N. (66), 122 ; Lee v. Sturrock, W. N (76). 226 thev attend pro-

It wotild seem that a warrant to settle a report requires four days’ WarrnDt toseUle 
service. See Bennett’s M. 0. 20 ; Beanies’ Ord. in Chy. 259. report.

17 «
<
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Appliea* ion to 
open reference. When the Master has closed the reference, an application to let 

in further evidence may be.made to him at any time before the report

s
Master not func
tus officio till he 
has fully re
ported.

Uy/-'ral report.

Separate report.

Special report.

Report should 
state results, not 
reasons, or argu
ments, unless 
directed.

It should not go 
beyond order of 
reference.

is signed : lie Ritchie, Sewery v. Ritchie, 23 Or. b!i. After report, 
the application can only be made to the Court : O’Donohot v. 
Jfembrojf, Il C. L. J. 312, or a Judge: see note to Ord. 252. But 
to warrant such application being granted, the applicant must in 
general make such a case as would entitle him to a new trial : IFad- 
dell v. Smyth, 3 Chy. Ch. It. 412 ; and see Patterson v. Scott, lGr. 
582 ; Sauntler.iv. Sauntlerx, 45 L. T. N.S.G28; Carradice v. Currie, 

9 Gr. 108; Manon v. Senetj, 12 Gr. 143; llonkinj v. Terry, 8 Jur 
S. 977.

A Master is not Juttclu.i officio until he has made his report on all 
the matters referred to him: llae. v. Unldex, 3 Chy. Ch. R. 404; 
but after he has made his report he should not certify as to any 
matters before him in the course of the enquiry upon which he ha» 
made his report, unless required by the Court so to do : Ronebatcli v. 
Tarry, 27 G r. 193.

Masters’ Reports are either, General, Special, or Separate.
A General Report, is that which comprises the conclusion which 

the Master has come to, upon all the matters referred to him by the 
judgment, or order under which he lias proceeded.

A Separate Report is that which embraces one or more separate 
matters of the reference, and tlie conclusion the Master has come 
to thereon ; and is limited thereto apart from the other matters 
referred.

A Special Report, is a report of special circumstances found by 
the Master, as a guide to the Court for some further direction upon 
the facts so reported.

Special reports on matters which the Master has power himself to 
adjudicate upon, and dispose of, are not to be made, unless specially 
directed by the judgment, or order, of reference. See Bennett's M. 
O. 18, 19 ; Walmxley v. Bull, 2 Chy. Ch. R. 344.

A report should not be dated before the costs included therein 
have been revised, when revision is necessary : Waddell v. McColl, 
14 Gr. 211.

A report, like a judgment, should state results only, and shoulil 
not set forth the evidence, arguments, or reasons on which the con-' 
elusions are arrived at : Sovereign v. Sovereign, 15 Gr. 559.

When the Master is specially directed to state his reasons, they 
should be stated briefly : McCanjar v. McKinnon, 15 Gr. 361. All 
unnecessary prolixity in reports is to be avoided : S. C., 17 Gr. 525

The report should not go beyond the order, or judgment, of refer
ence, or the Court will not respect it ; see Beames’s Orders 23 ; and 
see Clouster v. McLtan, 10 Gr. 576. And matters should not be ]
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rment, of refer- 
Orders 23 ; and 
i should not he

reported specially, or as special circumstances, which the Master has Nor report epe- 
himself power to adjudicate upon : e. ;/. ; whether or not an account- jî^îhK^pôwer 
ing parly is chargeable oil the footing of wilful default, &c. : Walms- to adjudicate on. 
h y v. Hull, 2 Chy. Ch., 344 ; whether or not a particular debt is, or 
or is not, an asset of an estate being administered : Clomter v. Me- 
Ltan, 10 Gr. at p. 578.

But the Master should state in his report such matters as may be nut should re-
necessary for the information of the Court, on further directions, or B°rt lllatt,',rs . ... neces«9»y for
to enable it to dispose of the question of costs : e. y. The priorities disposition of ,
of creditors : Lavin v. O’Neill, 13 Gr. 179 ; and of legatees : Clous-001,18 
hr v. McLean, 10 Gr. 576, should be stated ; and when a separate 
solicitor is appointed to represent a class, which is prima facie suffi
ciently represented by the plaintiff, or some other party to the 
action, the reason for the appointment should be stated : Gorham 
v. Giirliant, 17 Gr. 386.

Sums charged against an accounting party, on the footing of wilful Sums ehurged
default, should be distinguished in the report from sums actually re- fo^wiîfuïoeg?ect
ccived : Mooilie v. Leslie, 12 Gr. 537. i-hnuld be distinguished.

When the Master dispenses with service of judgment on parties whell Rervire of
required to be served therewith by Ord. 60, he must state his reasons judgment dis- 
..... ,, , peiiswi with, ittherefor, in his report ; see Orel. 58/. should be stated.
The Master should not make a final report in an action until he is Final report no: 

in a position to deal with all the matters referred to him : e. </., it taster ’i"'in'' 
is improper to make a final report in an action to wind up a partner, a position to 
ship, finding a balance due from one partner to another, until all the inters referred, 
asssets are realised : Smith v. Crooks, 3 Gr. 321. v But when the 
Master is not able to make a final report, he may, when necessary, 
make a separate report as to cert ain of the matters referred to him, 
ami which he is able to report on. A report on sale is a familiar 
illustration of a separate report ; see Ord. 247, note.

For forms of reports on sales see Ord. 387 ; and of reports in 
administration actions, Ord. 589.

248 Parties are to raise before the Master, in respect Points intended
n . . . . Y, ...... to be raised ou

oi any matter presented in his omce, tor Ins decision, appeal to be 

al! points which may afterwards be raised upon appeal ; Master. » 
and in case an appeal is allowed on any ground not 
distinctly taken before the Master, the Court may 
order the appellant to pay the costs of the appeal.
(Oth Feb, 1805 ; Ord. 301) ’

From the terms of this Ordi^r it would seem that the Court may, points intended
h its discretion, entertain appeals on grounds not distinctly taken to ^ ntised l)n 
Lt „ , _ , ,, appeal should he
U€Iore Master, but in such cases may order the appellant, even distinctly taken
it successful, to pay the costs of the appeal. before Master.v
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ChanceryiOrder 249—252.

In order to avoid any question as to whether or not any point 
intended to be raised on appeal, has been taken before the Master, it 
is safer to deliver the objection in writing, or to have it noted in the 
Master’s Book ; but this is not absolutely necessary. See Ord. •253.

Although the Court may allow an appeal on a ground not taken 
before the Master, it may refuse so to do. Thus, the Court refused 
to allow the Statute of Limitations to be raised on appeal, it not 
having been raised before the Master : Briyham v. Smith, 18 Gr. [ 
224 ; and see ('lousier v. McLean, 10 Gr. 576.

See further as to appeals from reports : Orel. 253 and notes.

249- In thè Master’s reports no part of any account, 
charge, affidavit, deposition, examination, or answer, I 
brought in or used in the Master’s office, is to be stated 
cA recited, but, instead thereof, the same may be referred 
to by date or otherwise, so as to inform the Court as to 
the paper or document so brought in or used. (3rd 
June, 1853; Old. 42, s. 12.)

As to form of reports, see note to Ord. 247, pp. 130-1.

250 Reports affecting money in Court, or to he paid 
into Court, are to set forth in figures, in a schedule, a I 
brief summary of the sums found by the report,and 
which maybe paid or payable, into, or out* of Court. 
(10th Sept. 1805; Ord. 10.)

251 As soon as the Master’s report or certificate is. I 
prepared,it is to be delivered out to the party prosecuting I 
the reference, or in case he declines to take the same; 
then, in the discretion of the Master, to any other party 
applying therefor; and a common attendance is to be 
allowed to the party taking the same. (3rd June, 1853; 
Ord. 42, s. 10.)

252 A report is to become absolute,without an order I
confirming the same, at the expiration of fourteen days | 
after the filing thereof, unless previously appealed from. 
(29th June, 1801.) ft

Reports which Require Confirmation.—All reports ami certiii-1 
cates, which are the subject of appeal, are, as a general rule, require! 
to he confirmed before they can be acted on : Scott v. Livesey, 2 Sim. I
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4S. 300 ; or any application can be made to the Court founded there
on : Hayes v. Hayes, 8 P. R. 546 ; Nichols v. Jfr Donald, 6 Gr. 594.
There are, however, some reports, and certificates, which may be 
acted upon without confirmation, on their being tiled. Reports which 
require confirmation, may he confirmed by special order before the 
expiration of the time limited for appealing therefrom, upon notice 
tc, or consent of, all parties interested. An order confirming a report 
may be made by the Master in Chambers.
< Reports which do not Require to be Confirme*—All reports, R=p^rt8 
or certificates, of mere calculation, and of matters of [opinion, which matioiu C°” r 
do not require any further order from the Court to Wive effect to, 
or sanction them,—except reports on sales,—do not require confirma, 
tion. Under this head are included certificates of compliance, or 
non-compliance, with any order ot the Master, or of tile Court, (but 
not certificates of insufficient compliance; e.i/., that accounts filed 
are insufficient in substance and form: Foster v, Morden, 9 P. R.
70.) Certificates for commissions to take evidence ; certificates of 
sandal, or impertinence,-in pleadings, or affidavits, referred to the 
Master ; reports appointing trustees, or committees : (but see 
Fmkle v. Date, 7 P. R. 413 ; Foster v. Morden, supra ; ) reports 
on passing the accounts of receivers, or committees ; reports comput
ing subsequent interest, or of apportionment of a fund on principles 
and in proportions, declared by the Court : reports approving of con 
voyances ; and other certificates and reports of a like description ; see 
Sm. Pr. 2nd ed., Vol. II., 357-8.

No Appeal After Confirmation without Leave —After a no appeal after
report requiring confirmation has been confirmed, no appeal from it wTthouUeave 
will be entertained without leave first given, on special application :
Thomson v. Lute, 10 Gr. 281.

Effect of Confirmation.—After confirmation, the parties are con- Effect of eonfir. 
eluded by the report ; yet the Court in its discretion may refuse mi‘tlon' 
to act upon it, and may refer the cause back to the Master, or require 
additional information to be furnished : Taylor v. Craven, 10 Gr. 488-

Notwithstanding confirmation, clerical errors, and accidental slips» Clerical errors 
in a report, may be corrected at any time upon motion in Chambers notwiTbeta^aing^ 
without appeal ; Morléy v. Matthews, 12 Gr. 453 ; Kitaj v. Connor 
10 Or. 364; Watson v. Moore, 1 Chy. Ch., R. 266; and where the 
error was apparent on the face of the report, the application was 
granted ex parte: White v. Courtney, 1 Chy Ch., R. 11. But 
although the error be apparent, it does not follow that the proper 
correction is apparent, and the motion therefore is usually required 
to be ou notice, or consent : Simpson V. Ottawa, 2 Chy. Ch., R. 12.
Mistakes in a report, however, cannot be corrected by the Master 
niero motu, on any subsequent reference in the action : Crooks v.
Street,'l Chy Ch., R. 78 ; but on a reference back upon an appeal,

l
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costs revised,— 
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wlieirt)u^>t«irt enunciates a principle, which is applicable to 
parties, au<l other points, than those expressly concerned i 1 the 
appeal, it is the duty of the Master so to apply that principle in all 
cases to which it is applicable in making his new. report, even though 
it involve the readjustment of an account not appealed from : Deni
son v. Denison, 17 Or. 30(1. 

r Formerly, motions to refer a report back.to tlm Master, we y re
quired to he made in Court ; they could not be entertained in Cham 
hers, even on consent : Orahani v. Oodson, 2 Chy. Ch., R. 472 ; or 
though the Master certilied that he bail made "a mistake : Bentlji v. 
Jack, 2 Chy. Ch. 11. 473. But now that appeals from Masters' re
ports are required to beJ*eought before a. Judge in Chambers (see - 
Old. (142, Half «V. ('. 3 ;) it would seem that a motion to refer l/ck a 
report may also he properly made to a Judge in Chambers \/Rom v. 
Stevenson, 7 1’- It. 12(i. tint it would seem the Mastemj«rT!hamheis 

Jjas nv jim^iHction to entertain such applications. Even though an 
appeal->Sc had, the report will stand confirmed as tb matters not 
objected ty liy the appeal, and which the decision on (aie appeal does 
not affect : Denison v. Denison, 17 Gr. 308 ; Ross v. Perrault, 13 Gr. 
20(i. Ami when tile report is.referred back, an appeal will not lie 
from the further report, for matters disposed of by the first report, 
and not objected to on the first appeal : Ross v. Perrault, supra, 
or affected thereby : Denison v. Denison, 17 Gr. 308.

When notice of appeal is delivered, without leave, after a report is 
al confirmed, the delivery of notice of cross-appeal is a waiver of the- 

objection : Larkin v. .1 mistrow/, 1 I 'by. Ch., R. 31. -

The report should not lie dated before the costs have been revised, 
where revision is necessary, \Y tv hi ell v, McColl, 14 Gr. 211. A re- 

u, port made in vacation, without the consent of all parties is irregular : 
Anderson v. Thorpe, 12 Gr. 542; and as to parties who have no 
notice, it is a nullity : Puller v. McLean, 8 P. R. 54!) ; hut parties 
having notice of the proceedings before the Master in vacation, must 
mwve against them, or they will be confirmed : Mitchell v. Mitchell,
22 Gr. 23.

(’unfivhiation of
This Order y modified liy Onl. (142.

i
Confirmation of Report

Rah .S'. ( 3.
A report requiring confirmation, does not now become absolute 

until thirty days from the making, and fourteen days from the tiling 
thereof, have elapsed : Re Eaton, Byers v. II'ooilhurn, 8 P. R. 28!). 
An application to extend the time for appealing from a report, even 
before confirmation, must be made on notice ; see Hamilton v. 
Tweed, 9 P. II. 448 : as also an application for leave to appeal^ aftei 
the time has expired : Pcterhoromjh v. Ireton, before Proudfoot, J., 
Nov. 11th, 1883.
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e Hamilton v. 
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Proudfoot, J.,

)

Where it is desired to confirm a report before the expiration of the Kpccnfl order 
month, a special application in Chambers may lie made for that pur- repor™when 
pose, but such applications are usually granted only w here all parties,neilc' 
entitled to appeal consent.

Filing Report-—The report must be filed before an appeal will Filing report ; 
lie: I lay™ v. Huy™, 8 P. R. T>4(i. If it appointa <lay for paymenttimv for' 
of money, it should be hied before the day of payment : Mills y.JJuoii,
2 Chy. Cli. li. 53; and confirmed : J/uioilioii v. Partir, 1 Chy. Ch.
11. 2d7, if it is a report requiring confirmation. No proceedings can 
properly lie taken on a report until tiled, either by the issue of pro
cess, or otherwise; Beanies' Orel. 203 ; Jclletl v. Anderson, 8 P. li- 
387; even though the report or certificate be one not reijuiring eontir 
mation; lit ; but such reports can be acted on, immediately on filing, it 
is not necessary to wait fourteen days : AY Ynijyie, 7 U. C. J. 293.

Place of Filing- —The former practice of the Court of Chan- Where to lw 
eery required that a report should be. filed in the office of tlïc 
Clerk of Records and Writs, at Toronto, no matter where the suit 
might have been commenced. The same practice has been continued 
in the Chancery Division since the The .InUicotnre Art. The Regis
trar of the •Common Pleas Division, however, has declined to tile 
a report in his office, when the action in which it was made, was com
menced in an outer office :. see Huh S. C. 50. As the tiliifg of the re
port in the proper office is an essential preliminary to "its confirma
tion, it is important that there should be no mistake made in the 
place of tiling. •

Leave to Appeal After Confirmation.—After a report is eon- No appeal after 
firmed, leave to appeal from it may be\grai^ed on motion in l luim- witnouUeaTe. 
hers. The application must be made on notice, or consent : < o-.ens y.
.1 IdJum/al, 1 Chy. Ch. R. 29 ; Cade v. Aierliatl, 1 Chy. Cli. 11. 200:
Peterborauyh v. Triton, before Proudfoot, J, lltli November. 1883: 
all parties are entitled to notice even though they be in the1 same in
terest as the party seeking to appeal : Lark in v. A niis/rinnj, 1 Chy.
Ch. 11. 31. Where leave has been granted i* /tarte, the objection to 
the order may be taken oil the appeal coming on for argument,
Peterhuronyh v. Iretou, xii/ira. On such application it is necessary to what necessary 
iicoomit fur the delay, and to show a irrimCt facie ground of anneal :t0 he shown on 
Dickson v. A eery, 3 Chy. Ch. R. 222 ; AY ire v. II ert, 13 C. I,. J. 32li ;
Caisse v. IlurvlfdW, til’. 11. 201 ; Dad ley v. liirrzy, 3 Chy. Cli. 11. 81 ;
Cliiiril v. Meyer*, 3 Chy. Ch. R 120. _ It is not absolutely necessary 
that the grounds of the proposed appeal, should lie stated in the notice 
of motion for leave to appeal : Itunimu s v Herns, 2 Chy. Cli. R. 363 :
Imt reasonable, and probable, groundsof appeal, must be shown by the 
affidavits : lb. . and a mere statement of the proposed grounds of 
appeal in the notice of motion will not suffice : l)e lHw/uicre v. Arm- 
You;/, 9 C. L. J.\363 ; hut costs unnecessarily incurred in making 
"tit a case on the njerits wjere disallowed : Nosh v. Glorer, 6 P. 11.

D
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Master in Cham 
bers may grant 
leave.

Appeal from 
Master's report.

(.irr

Appeal when 
necessary.

Time for appeal
ing.

fuCHin»

Notice of appeal, 
and setting down 
for argument.

267. The Master in Chambers has jurisdiction to entertain the 
application ; Russel v. Bracken 3 Chy. Ch. R. 488.

Leave to appeal was refused with costs, where it appeared that the 
object of the appeal, was to fix executors with interest upon a sum 
which they had invested, and upon which a loss had been incurred : 
Coatm v. McGlashan, 2 Chy. Ch. R. 218.

253. An appeal shall lie to the Court, upon motion, 
at any time after the signing of the report until the 
expiration of fourteen days from the filing of the sainq, 
in respect of the finding of the Master upon any mat
ter presented in his office for his decision, without writ
ten objections or exceptions being previously taken, 
(29th June, 1861.)

This Order is modified by Ord. 642, Ride S. C. 3.
Appeal, when Necessary.—1Ordinarily, where the objection to 

the report is not manifest on its face, an appeal must be brought, un
less the report be a nullity as, e. </., where made without notice in 
vacation : '''Fuller v. McLean, 8 P. R. 549 ; or under an invalid order: 
Queen v. Smith, 7 P. R. 429 ; Brown v. hollard, 6 P. R. 113 ^where 

the report goes beyond the judgment, or order, of reference, the re
port as to such matters will “ not be respected ” by the Court : 
Beames’ Ord. 23. and therefore no appeal as to such matters would 
seem necessary ; an incumbrancer claiming priority to the plaintiff, 
who is made a party as a subseqûent incumbrancer, may either move 
to set aside the order making him a party, or appeal from the report 
on the question of priority : McDonald v. Rodger, 9 Or. 75, and see 
Montgomery v. Short is, 3 Ç_hy. Ch. R: 69. I

Timefor Appealin^--An appeal from any report,juling, or other 
determination, of aimMaster, may now be brought on for argument, 
on any day that a Judge may sit in Chambers, within one month 
from the date of such report, ruling, or Other determination—or within 
such further time as a judge may think proper ; vacation is excluded 
from the domputation of the month : Ord. 642., An appeal from a 
ruling of a Master, must be brought within the same time as is 
allowed for appealing from a report : Mitchell v. Mitchell, 22 Gr. 23.

Notice of Appeal, and Setting Down for Argument.—Seven 
clear day’s notice, of the appeal must be given to the opposite party; 
Haye» v. Hayes, 8 P. R. 546 ; and the appeal must be set down fpr 
argument, not later than the Saturday preceding the day on which 
it is to be argued : Ord 642 Rule S. C. 3.

In the Chancery Division, such appeals are heard on Monday ; and 
in the other Divisions on Tuesday, and Friday, in each week, vaca
tions excepted. W»

Before notice 
v. Hayes, 8 P.
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objection intern 
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in one month 
ion—or within 
in is excluded 
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pposite party; 
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Monday ; and 
h week, vaca

Before notice of an appeal is given the report must be filed : Hayes Report must be 
v. Hayes, 8 P. R. 546. firet 61

The notice of appeal should set out seriatim the grounds upon Notice of appeal 
which the appeal is brought, and should include all the grounds of grounds, 
objection intended to be urged—objections cannot be raised on an 
appeal from a further report, made in pursuance of an order to the 
Master to review his report, which might have been taken, but were 
not, on the appeal from the original report: Ross v. Perrault,.13 

' lir. 206. , •

Who Entitled t(r Appeal — Any person, having a substantial in- whn cntitlej to 
(crest in the question involved in an appeal, is entitled to appeal ; appeal, 
but persons having no interest in the subject of appeal, cannot appeal, intcreat^o/who 
even though the report be erroneous : Thompson v. Luke, 10 Gr. 281 ;
UcCahjar v. McKinnon, 17 Gr. 525 ; neither will an appeal lie from ruling, cannot 
a Master's ruling, or direction, by a party who has complied \dith it, appeal' 
even though ft be to escape commitment for disobedience : M'Mliell 
v. Mitchell, 22 Gr., at p. 24 ; neither will an appeal lie, where the 
amount involved is of trifling amount e. ()., where not more than §10 No appeal where 
was in question, an appeal was dismissed : McQueen v. McQueen, 2 
I hy. Oh. R. 344. Appeals might formerly be brought from a Master’s 
certificate of taxation : Grahame v. Anderson, 2 Chy. Ch. R. 303 ; A|)peal may ^ 
lit Ponton, 15 Gr. 355 ; from a Master’s ruling as to any point, raised 1111,1 from taxa- 
uu a taxation of costs : Stinson v. Martin, 2 Chy. Ch. 86 ; but now, officer^ taxi,lg 
there is no appeal to a Judge direct from a local officer's taxation, but 
bis taxation must be first revised by one of the Taxing Officers in 
Toronto, from whom an appeal can be had to a Judge : Crowe v. 
iHetper, 2 C. L. T. 83 ; Met Inn non v. Clarke, 19 C. L. J. 236 ; Gatje 
v. Canada Publishimj Co., 19 C. L. J. 175; 3 C. L. T. 267 ; Tor
i'1 nice v. Torrance, 9 P. R. 271. Ay appeal may also be brought, 
before the Master has made his report, from his ruling as to the Anij frnm
admissibility of evidence: McDonald v. Wriqhlc, 12 Gr. 552 ; or'iasler,’8 rulinK. CS as to iidmi-si-
upon his finding as to the principle upon which hn account should bility of evidence;
betaken: see Court v. Holland, 29 Gr. 19; or by a creditor f rom ^hich'accou d u
the Master’s ruling, disallowing his claim : Wood v. Brett, 9 Gr./° t* taken ;, , , . , , , , or on disallow-
4oJ, and he need not wait for a general report, but may at once ob- ance of a claim.
bin a certificate of disallowance and appeal therefrom : Re, Clacjett,
Fordltam v. Clacjett, 20 Ch. 1). 637 ; 46 L T. N. S. 70.

Where a cause had been referred to a Master as an arbitrator, by \0 appeal from 
a consent decree, which provided that “either party should be at an award- 
liberty to appeal against the award in the same manner and to the 
same extent that a report may be appealed from,” it was held never
theless, that an appeal from the award could not be entertained :
Hums v. Chamberlin, 25 Gr. 148. Where the order directing the 
reference was made without jurisdiction, the .Court refused to enter- 
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tain any appeal from a report made thereunder : Quern v. Smith, ’ 
V. n. 42!> ; ///-Off?/# V. Dollard, (I V. R. 113.

Muttt-rs not nb- When on an appeal from a Masters report a reference hack to jerted to on first . . *X .hot ap- • review the report is ordered, the appellant cannot appeal from thu
. notsubm-l uent * father report as to matters disposed of )/■ the lirsfc report, and

appeal objected to on the lirst appeal : Jlosà v. 1'errunlt, 13 (Jr. *20(5.

^ Hearing of np- Hearing of Appeal.—Appeals ,from tlie Master’s ruling as to 
^a*‘ “ " the regularity of proceedings in his olHee, in point of form, will not

he readily allowed, even though the‘Qourt he of opinion that L 
might have properly taken an opposite view : Scttlfli<n’/)e v. Burn, 
12 (Jr. 427. *

Oh questions of 
fact ; credibility 
or wt ighi of evi 
donee; Master, 
who h»ts seen 
witnesses/ not 
readily over
ruled.

But if he have 
not soon wit
nesses. Judge, 
on appeal, will 
exercise his own 
judgment. ^

.On matters of fact decided by the Master who has h id the wit
nesses before him, the Judge will differ from the Master with great 
hesitation, and only when it is manifest that he has fallen into 
error : Cold well v. flail, !) Or. at p. 115 : and the Judge will net in 
general interfere with the decision of the Master as to the weight of 
evidence, and as to the relative eredibility of witnesses whose evi
dence has been taken before him, viva voce : Day v. Brown, 18 fir. 
(iSl ; Waildell v. Smyth, 3 Chy. Ch. It. 412. But if it can l>e shown, 
that there is not only a b ilance of direct testimony, but also corrobora
tive circumstances pointing strongly against the Master’s conclusion, 
the Judge on appeal may review the evidence, and reverse his .find
ing on a question of fact: Chard v. Meyer*, 19 Or 308 ; A nnJroy 
v. Utuje, 25 Or. 1 ; MorrDon v. Rohin*6n, 19 Or. 480. When the 
Mastei determines the question without seeing the witnesses, the 
Judge sill, in such a case, he less trammelled by the Master’s finding, 
and will dispose of the question upon his own judgment as to the 
weight of evidence : Fa-eeett v. Bnrwcll, 27 Or. 445.

Grounds of ap
peal to be recited 
in order.
Variation of re
port.

On reference 
back, if further 
evidence not to 
be received, it 
should be eo 
stated.
Further evi
dence, when 
receivable.

Order on Appeal.— The order on appeal should always recite 
the grounds of the appeal : Downey v. Iloaf, IS l\ It. 89.

Where the report is varied it would seem that it is not the proper 
practice to make any actual alteration in the original : Fox v. Bear- 
block, 45 L. T. X. S. 4(19 ; 17 Ch. 1). 429 ; 4(1 L. T. N. S. 145 ; nor where 
the.alteration is simple, need it bp referred back to the Master to 
alter : Teeter v. SI. John, 10 Or. 85, the order on the appeal specify
ing the alteration made, being sufficient : Ih.

Where the report is referred hack, and it is not intended that 
further evidence should he received, the order must contain a direc
tion to that effect : Morley v. Matthewi, 12 (lr. 453 ; 3 C. L. J. 21.

Reference back.—When a report is referred back, the Master 
is at liberty, as of course, to receive further evidence, unless the 
Judge otherwise orders, or the reference back is expressed to be for 
a purpose on which further evidence could not be material : Morlnj

• v. Mi ill hew*, 
a particular fa 
not objected i 
a reference ha 
made before 
Bern*, 22 (Jr.

Costs—Set
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.ppeal from the 
■eport, ami lint 
Ur. 206.

’s ruling as to 
form, will not 

pinion that lu- 
'lior/ie v. Burn.

s lnd the wit- 
ster with great 
las fallen into 
lgo will lint in 
> the weight of 
ssos whose evi- 
Brown, 18 Gr. 
can be shown, 
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ir’s conclusion, 
verse his find- 
18 ; A nnstron'j 
). When the 
witnesses, the 
aster's finding, 
aient as to the

always recite 
80.
lot the proper 
Fox v. Bear- 

45 ; nor where 
the Master to 
ppeal specify

intended that 
mtain a direc- 
! C. L. -I. 21.

t, the Master 
:e, unless the 
;ssed to be for 
;erial : Morb'j

"v. MottIwirti, 12 fir. 453. Where the reference back is to ascertain 
a particular fact, the Master cannot open other matters in his report 
not objected to on appeal : WWiam* v. //««», 10 (!r. 553. Nor on 
a reference back can the Master entertain a claim not previously 
made before him, unless specially ordered so to do : Homane* v.
Ihm*, 22 Ur. 4(10.

Costs —-See Onl. 248, 320, anil notes. Cost.-» of Appeal.

254. Am ptivtx affected 1 iy a report may file tire* Any party may 
sun**, or it duplicate thereof, and the tiling of a dupli-d.'piivate! °r 
cate shall have the same effect as the tiling of the 
report. (20th June, 1 SGI.)

The report, or certificate, must he filed before an appeal can be R(,port must be 
had therefrom : Haye* v. Haye*, 8 V. U. 546 ; or before any process fil"J t»-iorr aji- 
can issue thereon \ J elle It v. Anderson, 8 P. It, 387. And where it ft "can be e'n- 
appuints a time for the payment of money it should lie filed before fl!ci’<1- 
the day of payment : Mil/^v. tUixon, 2 Uliy. Ch. It. 53 ; and lie con
firmed where necessary : Mountain v. Porter, 1 Chy. Ch. It. 207.

As to delay in filing a duplicate report by a party intending to 
appeal see Cai**e. v. Burnham, 6 1*. It. 201.

255 Where the Master is directed to appoint money payment of 
to he paid at some time and place, lie is to appoint the bauMiwto be 
same to he paid into some Bank at its head office, or at fort" re. 

some branch or agency office of such Bank, to. the joint 
credit of the party to whonn.the same is made payable, 
and of the Registrar of the Court ; the party to whom 
the same is made payable to name the Bank into which 
he desires the same to be paid, and the Master to name 
the place for such payment. (2'Jtli June, 1801.)

The word “Registrar” in this Order was changed to “ Account- Money paid Into 
ant” by Onl. 569; and tho word “Accountant” was subsequently bank to joint

1 J credit of party
changed to “Referee in Chambers” by Urd. 626. The latter office and officer of 
is now practically abolished. Under the circumstances it is perhaps Lourt 
advisable that the Registrar of the Division in which the action is 
pending, should he named.

This Order does not relate to the payment of money into Court 
(as to that, see Onl. 352), hut is intended to provide for the payment Reason for 
of money in cases where the payee is required to do some act, as a 
condition of his receiving the money ;| e. ij., in specific performance 
actions where the vendor is required y execute a conveyance ; or in
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in mortgage actions, where the mortgagee, or incumbrancers, are 
required to release and discharge their incumbrances, &c.

How paid out. Money paid into Cbank under this Order, is paid out on a joint 
cheque of the officer of the Court and of the party to whose credit 
it is pai<l in. The cheque will he signed by the officer either upon 
lili girder, obtained for that purpose, being produced, or without 
order, upon tiling the written consent of the solicitor of the party 
paying the money in.

If the money be paid in to the sole credit of the party entitled 
under Ont. 25(>, lie may draw it out at his pleasure.

Order for when Where the party paying money in, refuses to consent to its pay-
necessary. ment out to the party' entitled, the latter may move in Chambers 

for an order to the officer to sign the cheque : Bernard, v. A Hey, 2 
Cliy. Ch. R. 91 ; Week* v. Stourton, 11 dur. N. S. .278. Although 
the refusal to consent appears to have been without reason, the ap
plicant in Bernard v. Alley was refused his eosjs. The application 
must he made on notice : Totten v. McIntyre, 2 Chy. Ch. R. 4(12.

Report should be A report appointing the payment of money, should be filed before
tiled before day- the ,l:ly named for the payment : Milln v. Dixon, 2 Chy. Ch. R. ,r>3 :
payment, and confirmed, where the report is one requiring confirmation :

. Mountain v. Porter, 1 Ch. R. 207.
If the hank closes its office on or before the day named for pay

ment, and default j>e made, an application must be made in Cham
bers to appoint a new day and to name another bank, and the order 
must he served : Kimj v, Connor, 1 Chy. Ch. R. 274.

Party may pay 256 Where money is paid into a Bank, in pursu-
money in to the . . . .
«oie credit of th* ance oi such n*i]lointmcnt, the party paying, may pay
party •entitled . v . .
thereto or to the the same either to the credit ot-the party to whom the
joint fired t of . . .
auch party and same is made payable, or to the joint credit ot the 

party and the Registrar ; and it the same be paid to the 
sole credit of the party, such party shall be entitled to 
receive the same without the order of the Court. (21)tli 
June, 1861.)

The word “Accountant” was substituted for “Registrar” by 
Ord. 5(19. And the word “ Accountant ” was subsequently changed 
to “ Referee in Chambers” by Ord. (i2(j. The latter office is now 
practically abolished ; see note to Ont. 255.

Default in pay
ment. how to be 
certified.

257- Where default is made in the payment of money 
appointed to he paid into a Bank, the certificate of the 
Cashier, Manager, or Agentof the , where the same

X -A
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sufficient < 
the party e 
practice rt 
]2Dth June
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ur like otlicei 
sufficient : Co 
default shout 
un, or since, tl

258 All
the first pei 
cominenccu 
ami not tie; 
the jurat in 
in schedule 
allowed in : 
drawn in ce 
Orel. 41), s. t

The practice 
453, and 4li4 ■ 
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however, requ 
nor do they pr 
these two part; 
112, 114 118, i 

An affidavit 
to lie used. I 
I'. .1. and oth 
“Brown v. .Ion 

Affidavits eri 
the files, and ri 
lia. app. xxxv.

In affidavits i 
the deponent as 
specifying any 
Maild. 44(1. Ai
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nbrancers, are 
&c.

is made payable, or of the like Bank officer, shall lie 
sufficient evidence of default. Where the affidavit of

out on a joint 
o whose credit 
:er either upon
1, or without 
• of the party

the party entitled to receive the same is by the present 
practice required, the same shall still he necessary.
(2'Jth June, 1801.)

The certificate should be signed by the cashier, manager, or agent, Certificate of

party entitled
or like officer. The certificate of an accountant in the hank is not bow to bl‘sf-neil 
sufficient : Gantjilicll v. Garrett, 1 ( diy. Ch. It. 255. A certificate of

1 default should state that the money was not paid before, as well as
;»t to its pay- 
i in Chambers 
ml v. Alley, 2
78. Although 
reason, the ap- 
'lie application
Ch. It. 402.
be filed before 
îy. Ch. R. 53 ; 
confirmation :

on, or since, the day appointed : Farrell v. Stale.*, 1 Chy. Ch. R., 201.

XIX.—AFFIDAVITS.

258 All affidavits are to be taken and expressed in Affidavits, how
, „ , , , , . to be drawn.

the first person ot the deponent, and lus name at the
commencement of the affidavit is to be written in full, (_

ami not designated by any initial letter merely ; and
the jurat may be in the form or to the effect set forth ;

amed for pay- 
ado in C’ham- 
and the order

in schedule M. hereunder written. No costs are to be
allowed in respect of an affidavit which has not been -m j
drawn in conformity with this prder. (3rd June, 1853;
Old. 40, s. 5.) •

in pursu- 
r, may pay 
o whom the 
’edit of the 
paid to the 
entitled to 

dint. (2!)tli

The practice as to affidavits is now regulated by Hit le.* S. C. 284, Affidavits, prac *
453, and 4(i4 47(1 ; and see Ont. 08, ante. The little.* .S'. V. cover pr“, ”i,r>AhiV*
the principal matters provided for in this Ortler. They do not, n -84, 46i;

. , , .. , ... 40470, »however, require the name ot the deponent to be written in lull,
nor do they prescribe a form of jurat. This Order therefore as to
these two particulars is still in force. See also Rules of Q. B. & C. P.
112, 114-118, jtunl.

An affidavit should entitled in the c; use or matter in which it is slv|t. 0f raU6e in
In he used. The shortened style of A. B. and others, plaintiffs, and "dimwits.

1 .). and others, defendants, may be used, Ont. 5011 ; but not
legistrar ” by 
ently changed 
olfice is now *1

“Brown v. Jones.” X
Affidavits erroneously entitled have been allowed to be taken off Erroneously .-n- 

I the files, and resworn without a fresh stamp : Fear Soil v. Wilcox, 10 ^sworn"** ** 
lia. app. xxxv. ; Hawes v. Bamfurd, 9 Sim. (>53.

it of money 
icate of the 
re the same

In affidavits made by parties to the cause it is sufficient to describe Affidavits !>v
the deponent as the abovementioned plaintiff, or defendant, without l'iir*ies (***1 1 cause.

1 specifying any residence, or other addition : Crockett v. Bisldnn, 2
Madd. 44(i. And the same rule prevailed at common law : Poole v.

#
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v. Farlar, 5 Dowl. I*. C. 361 ; 
R. 108 ; Ewing v. Lockhart, 3

Affidavits r<-- 
crm-il. though 
i i regularly 
drawn.

But omitting 
words “ ll):ikts 
Oath ” rejected.

Affidavits before 
whom to be

Petnbrey, 1 Dowl. P. C. (103 ; Brook*
Lyman v. Brethren, ‘2 U. C. Cham.
U. C. R. 248.

The Court has sometimes received affidavits sworn abroad, al 
though drawn in the third person : Re Husband, 12 L. T. N. 8. 
303 ; and see Dryd.cn v. Frost, 8 Sim. 380. And an affidavit without 
the signature of the deponent was received : Re Howard, 9 L. U. 
C. P. 347. But see contra, Anderson v. Slather, OJur. 1085.

An affidavit omitting the words “ make oath” will lx*rejected : 
Allen v. Taylor, 10 L. R. Erp 52; Phillips v. Prentice, 2 Ha. 542: 
Re Xewton, 2 D. F. A .!. 3. }

Affidavits sworn before the solicitor, or partner, /or managing 
clerk, or agent,' of the solicitor, of the party on whose byhali the 
affidavit is filed, cannot he read : Dunn v. McLean, 9 lx L. J. N. S. 
212 ; 0 P. R. 95 ; Duke of Sbrt'tumberland v. Todd, 7 Ch. I). 777 : 
and see Rule of Q. B. & C. P. 114 post. Bat'this ~rul« does not 
apply to 'the partner of a counsel engaged/m the cause\but not 
otherwise connected therewith : Wilde v. Crow, 10 C. P. 406. \

A commissioner ought not to take affidavits not made in anyCommissioner
ghoukl not take . , . . i . , , . . . . ,
voluntary nfflda- cause, nor authorized by statute to be taken by him. Such oaths

Affidavits sworn 
« broad.

Officer shoul^l
add his nnuit# of 
office. '

J

are voluntary ; Jackson v. Kassel, 26 U. C. Q. B.-341 ; Mcllroy v. 
Hall, 25 U. C. Q. B. 303 ; and see 37 Viet c. 37 (D).

Affidavits sworn ont of Ontario may be swoMnf .before any of the 
persons enumerated in R. S. O. c. 62, s. 38. Affidavits sworn before 
any other person than those mentioned in that statute cannot he 
read : Me Ewan v. Boulton, 3.Chy. Ch. R. 63.

The officer taking the affidavit should add after his signature the 
name of his office. The words “A Commissioner, Ac.,” or “A 
Commissioner,” or “ A Comr.,” have been held sufficient : Hendersuu 
v. Harper, 2 U.C.Q. B. 97 ; Brown v. Parr, 2 U.C.Q. ft 98 ; Murphy 
v. Boulton, 3 U. C. Q. B. 177 ; Pawson v. Hall, 1 P. R. 294 ; Brett v. 
Smith, lb. 309. But the signature alone has been held insufficient : 
Babcock v. Bedford,, 8 C. P. 527. “Sworn before, &c.," omitting 
“ me,” was held sufficient : Martin v. McCharlcs, 25 U. C. Q. B. 279 ; 
and see De Forrest v. Bunnell, 15 U. C. Q. B. 370.

Fidier v. Green. In drawing affidavits, the following observations of Wilson, J., in 
Superlative, and Usher v. Green 2 C. L. J. N. S. 16, may be useful to the student : 
needlessly offeii- ,, j regre£ )■,, (jud, in several instances lately, that superlative words

There can be no stronger ex-
sive expro
sione not to be are used in stating facts in affidavits.

pression of the very truth than that it is stated on oath. If less 
certainty is intended, the statement should be qualified. The terms 
to which I object are, “ / most positively swear,” &o. 1 can only 
show my disapproval of such language, by refusing to allow costs to 
be taxed for affidavits drawn in this style, when costs are in my (fis

sion, that the s 
was “false.” 
ittle experienei 
and tfie other h 
the term “ falsi 
verify tfie state

259 End
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cretion. In one of the affidavits before me, I observe the expres
sion, that the statement made by another person in another affidavit 
was “false.” I suppose the affidavit was drawn by a y- .ung man of 
ittle experience, for the one had detailed a transaction in one light, 
and the other had stated the same transact,ioft- in another light, but 
the term “ false,” as applied by one to the other, could in no way 
verify the statement of him who used the offensive expression.”

259 E.'icli statement in an affidavit, which is to lie v‘a"a nf ,inowl
tMge to be sh >wn.

used as evidence on any proceeding before the Court, 
or before a Judge, or before an officer of the Court, is 
to shew the means of knowledge of the person making 
the,statement. (l()th July, lStil.)

See Emj. Con. Onl., Feb., 1SG1, r. 23, to the same effect.
It is not free from doubt whether this Onltr continues in force or Row far Ord. 269 

not. llult S.C. 281 provides : “ Affidavits shall be confined to such 111 fonc' 
facts as the witness is able of bis own knowledge to prove, except on pnle g r 
interlocutory motions, on which, statements as to his belief, with 
grounds thereof, may ho admitted. The costs of every affidavit 
which shall unnecessarily set fortli matters of hearsay, or argument
ative matter, or copies of, or extracts from, documents, shall he paid 
by the party filing the same.”

Under this Unit -S'. rC., the grounds of statements made on “ belief” 
are required to he stated, but not the means of knowledge for posi
tive allegations. The Unit therefore does not seem to cover the same 
ground as Onl. 2f>!l, and it is possible therefore it is s; ill in force.
No similar rule existed at common law. But it is obvious that the 
provision of Onl. 259 is a very w holesome check on rash statements 
Wing made in affidavits, without sufficient "means of knowledge. A 
statement by plaintiffs’ agent that he had the management of all 
plaintiff's business in this country was held sufficient to show his 
means Iff knowing of the plaintiff's ownership of certain property 
deposed to : Mch'wen v. Boulton, 2 Clay. Civ, It. 39!).

When the deponent swears, that to disclose his means of knowledge statement* of 
would defeat the ends of justice, the requirements of this Onltr may [!!,ig""4h<mt>bey 
he dispensed with : Me.rchantx' Expreni Co. v. Morton, 13 Or. 274 ; may be omitted 
2Chy.Ch„R. 319. fromafiUav.t,-.

Evidence on information and belief, though generally admissible on Affidavit» on
interlocutory applications, is not admissible on a proceeding which, i"f'.".m:Uion “l.ulJ 1 1 _ 1 3 Mn-t not admis-
tnough interlocutory in form, finally decides the rights of the parties ; ribht when.
and the party against whom it is adduced, is not bound to contradict 
it ; hut if in the Court below he deals with the evidence as admissi
ble, he may be preelflded from objecting to it before the Court of 
Appeal : Gillttrt v.yh’liiltitn, 9 Oh. D. 259.

r—>
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Scandalous affl- Affidavits may be ordered to be taken off the files, if scandalous 
clfltv its ^and irrelevant : Sadleir v. Smith, 7 P. R. 40!) ; 15 C. L J. 52; 

Osmastun v. Association of Laud Financiers, W. N. (78) 101 ; Keruirk 
v. Kernick, 12 W. R. 335 ; Goddard v. Parr, 3 W. R. 633 ; or the 
scandalous matter may be expunged : Warner v. Mosses, W. N, 
(81) 69 ; and see ante Ord. 69 and note.

ti”nMoShnfi"'d 260 Affidavits, cither in support of, or in opposition 
w.th aefk 0f any special motion or petition, are to lie filed, with 

the Clerk of Records and Writs. This Order is not to 
be taken to warrant the taxation of the costs of obtain
ing office-copies of affidavits, for use upon the hearing 
of any matter, by the party on whose behalf they are 
tiled. (3rd June, 1853 ; Ord. 40, s. 2; 29th June, 1861.)

Affidavits, where This O'rder is modified by the new practice, audit applies now 
preseut'practke. 0,dy to motions or petitions, in actions in the Chancery Division, 

to the Court, or to a Judge in Chambers.
On motions before the Master in Chambers, the affidavits in sup

port of, or opposition to, the motion, are required to be filed with the 
Clerk in Chambers,

In actions in the Chancery Division the papers filed in Chambers, 
are transmitted to the Clerk of Records arid Writs, on the conclu-, 

i siotr of the motion : in actions in the other Divisions the papers are 
retained by the Clerk in Chambers.

On motions before a Judge of the County Court, or Local Master, 
the affidavits in support of, or opposition to, such motions, will have 
to be tiled rn the former case with the Local Registrar, or Deputy 
Clerk of the Crown, as the case may be, and in the latter case with 

, the Master himself.
Must be stamped. Affidavits must be stamped with a proper filing stamp before they 

can be used. Rule S. C. 470.

Affidavits in 261 All the affidavits upon which a notice of motion, 
ewer’ when to be or petition is founded, mlist be filed before the service 

of the notice of motion or petition ; and affidavits in 
answer must be filed not later than the day before that
appointed for the hearing of the motion, or petition. 
(3rd June, 1853 ; Ord. 40, s. 2; 29th June, 18(11.)

Affidavit» in No regulation is made with regard to the filing of affidavits in
reply. reply ; but when used'they must be duly stamped, and delivered to

the proper officer in Court, or in Chambers. Rale S. V. 470 ; see 
Holmested’s Manual, I‘r. 204.

The affidavit!
I non, must he n 
I I (ir. 300, and 
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Chancery Orders \2(J2—264.
\ . ' ■

The affidavits and papers intended to lie used in support of a mo
tion, must be mentioned in the notice of motion : Parish v. Marttjn,
1 Or. 300, and when the motion is intended to be supported by 
affidavits filed previous to the date of the notice of motion, the date 
of the tiling of such affidavits, should be stated in the notice, or they 
cannot he used : Fraser v. Fraser, 13-4 Ir. 183 ; Mr Martin v. Dart 
nil, 2 Chy. Of. It. 322 ; documents referred to in the affidavits tiled 

ill support of a motion, may be read without spvccial reference to them 
in the notice : Johnson v. Ashhrubjt, "2 Chy. Cm. It. 231. If a party 
ives notice of reading an affidavit in supipiort of a motion, but de

clines to do so, the oppiosite party may, nevertheless, read it : Clark 
v. Lair, 2 K. & J. 28 ; Canty v. Houhlitrh, 14 Sun. 75, and may cross- 
examine the depionent though the party filing jit offers to withdraw 
it: Pike v. Hohinson, XV. N. (73) 178.

Affidavits of service must be tiled at latest Ixjfure the rising of the 
Court on the day on which the appilication is made : Miltown v.
Stuart, 8 Sim, 34 ; but see contra, Fear v. Webb, Law Times for July 
28, 1883, pi. 238, where it was held that they were tiled in time, if 
tiled at any time before the order was drawn up.

Orders 262-263 related to service of notices of motion, and arc 
superseded by Fuies S. U. 407, 410, 411.

>

XX—MOTIONS AND PETITIONS 

264 Except in cases where it is otherwise provided Petitions, two
dear days’ notice

mere must he at least two clear days between the ser-of h,,i,rint rv-
/ quisitc.

vice of a petition, and the day appointed for hearing the 
suite ; and in the" computation of such two clear days,
Sundays, and days on which the offices are closed, are 
tot to he reckoned. (3rd June, 1853 ; On!. 3!), s. 2.)

See English Con. Ont. 34 r. 2, to the same clicet.

OJ. 202-263.

See UhL’ S. C. 407, as to notices of motion.

As to where petition should be served, instead of a notice of mo
tion, see Holmested’s Manual Pr., 202.

A petition presented by a person, not a party to the action should 
sit out his residence anil occupation: Hunter v. Moitnljoy, 2 Chy. 
t h. R. 00 : Clazhrook v. C/illatt, 0 Beav. 402.

The petition need not be tiled before the day of hearing, and a i>„tjtj„n mu8t 
Petition tiled before it had been served was ordered to be taken iiiTf*1”1 ,l<‘f"r<-onhr 
the tiles for want of prosecution ; He Western Insurance Co., (i P. R.
Sh But it must be filed before any order made thereon can be 
•sued, but where the original is lost, or the petitioner refuses to de- 

10
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liver it to the respondent to tile, a_ copy may lie tiled instead : Smith 
v. Jlancoml, 1 Sm. & (1. 137; Sawlerson y. Walker, 1 M. & Cr. 350; 
lie lliihlrr, i) dur. 41!); A luire ten v. II a/to», 1 M. & Cr. 3(10.

Formal parties, may with the petition be tendered $3. for costs/Tender of
rrsponaenté!‘al wild *f they appear unnecessarily they will get no more costs y^fluh 

X C, 431, where several respondents appear by the same solicitor, the 
tender of one sum of $5 is sufficient ; lie Mitchell, 45 !.. T. N. S. (it).,

J udipi’s fiat dis
pensed with.

265 It shnll not lie necessary to procure a Judge's 
fiat to a petition appointing a time and place for the 
hearing thereof, hut in lieu of such tiat there is to be

Petition to he . . . . . . , , 1 .
indorsvii with indorsed on the petition a notice addressed to the par-
notice of hearing . ... . . .

ties concerned, stating the time and place at which tile
petition is to lie heard, and informing them that if they 
do not appear on the petition at sue]) time and place, 
the Court may make such order, on the petitioner’s .own 
shewing, as shall appear just. (0th Fell. 1805 ; Ord. 30.11

When petition to The day tn he named for the hearing of a petition to the Court ur 
bcm.ule return- a Jud^jo, must he one on which the Court, or Judge, sits for such I 

business. I i the Chancery Division, petitions to the Court, ar1' 
taken by a single Judge in Court on Tuesdays, and petitions to a 
Judge iri'Chamhprs, on Mondays. In the other Divisions, petitions 
to the Court, or a Judge in Chambers, are taken on Tuesday, ami I 
Friday, in each week, vacation excepted.

Service of peti- 
tion, how made.

When the petition is reijuired to lie served on a party to an action 
who has not appeared, leave to serve the petition is necessary if the 
time for appearance has not expired : Rule S. C. 411 ; and sec I 
llolmesteds Maul. I’r. JO I But not if the time for appearance lias 
expired : Rule S. C. 410. If the time for appearance has expired, 
and no appearance has «been entered for a defendant, he may lu i 
served by posting up the petition, in the office whence the writ I 
issued : Rule X ('. 131 ; J. A. s. 91 ; and where the writ issued ini 
the Q. B. or C. P. Divisions, in Toronto, in the office of the Regis | 
trar of the Division in which the action is brought.

witness may be 266 A party in any cause or matter, may, bv a writ
jrivp**evidence, of suhpœua ad t<\st[ficandam, or duces tecum, m|iiiiv
orothfr proceed" the attendance of a witness before the Court, or befou l
i' g 1a Master, or an Examiner, for the purpose of using 

evidence upon any motion, petition, or other proceed
ing before the Court. (3rd June, 1853 ; Ord. 40, s. 7i
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o The Court, or a Judge, may, in any cause or matter, where it shall S.C. 2Sn. 
appear,necessary# for the purposes of justice, make any (sir) order for 
the examination upon oath before any otliccr of the Court, or any other 
person or persons, and at any place, of any witness or person, and 
may order any deposition so taken to be tiled in the Court, and may 
empower any party to any such cause or matter'to give such deposi
tion in evidence therein, on such terms, if any, as the Court or Judge 
may direct ” : Huh S. C. 285.

It has been ruled by the learned Master in Chambers, that Ont. or,i. yir, said to
2(i6 is superseded by Huh S. C. 285, so far as motions in Chambers 1,11 J Unie .s' c. -JS.'., 7 ,
arc concerned : Monai/han v. Dobbin, 18 C. I.. .1. ISO, 2 C. L. T. Sen qwrrr J
2ti0 ; and see Taylor & Ewart, 311. A contrary opinion was pi cvi- /(///£ 3
ously expressed by the writer ; see Holmesteil’s Maul. Pr. 205 : and / /
iu England it lias been held by the Court of Appeal that the analagous
English Orel, xxxvii, r. 4, from which our Unie S. C\, 285 is taken,
does not supersede the provisions of 15 & llj Viet. e. 80 s. 41, from
which Onl. 200 is taken : Hui/tnonil v. Ta/>son, 48 L. T. N. 8. 403.

If the ruling in Monaijlmn v. Dubbin be correct, no examination of 
witnesses in support of, or in opposition to, any motion, petition, or 
ocher proceeding, can now lie had without an order for that purpose 
living first obtained. And it would seem’doubtful whether witnesses 
can any longer he examined upon a reference before a Master, without 
an order being first obtained. , .

A subpoena for the examination of a witness, dated prior to the da|l.
time at which the party issuing the same xvas entitled to examine the of- 
witness, was held to he irregular : Mr Murray v. Crawl 'J'rnuk Hy.
Co., 3 Cliy. Ch. Pi. 130.

Dep letions taken under Onl. 2i> i, when no motion was pending, 
were irregular, and could not lia read : Store/ v. Coles, 3 Cliy. Ch.
R. 302.

The party required to he examined was entitled to reasonable, hut Notice of exnin- 
not necessarily to 48 hours’notice : North Wheal Er mouth Minin;/ ,n"tlü"
Co., 31 Buav. 628 ; 8 Jtfr. N. 8. 1108 ; unless he had no solicitor, in 
which ease lie was held entitled to 48 hours’ notice : Watson v. Ham,
I Chy. Ch. It. 293.

A witness, whether a party, or stranger, to the cause, who was re- witness fees to 
quired to attend for examination, was entitled to he paid ordinary ** 
witness fees, and might refuse to attend, or if attending might refuse 
to he sworn, until paid : lirocas v. Lloi/il, 23 lieav. 129 ; Wiltshire v.
Marshall, XV. N. (00) 80 ; Darry v. Durrani, 24 lieav. 493, and see 
Ho bins v. Carson, 2 Chy. Ch. It. 343.

Where the witness, or party, required to he examined in support Humiliation of 
of a motion is out of the jurisdiction, an order for a commission may j’*riVji"tionf 
be obtained as soon as the notice of motion is served : Farrell v.

?u//

m
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h
-x>

Default of wit
ness, liow pun-

Crnikshnnk, I ( hy. Ch. R. 12 ; or if a resident in Quebec a xidyxeno 
may be ordered to issue under C. S. C. c. 79, s. 4 : .11 of alt x. Pren- 
fire, ti 1\ R. ; McKerchir v. Montyome-rij, 1 City. Ch. R. 225.

Default of Witness —The certificate of default should show 
that the witness had been duly subpienaed, a statement in the eer- 
titicate, that evidence of tile service had been produced, is insullicient : 
ll'rn/il/i v. MrOintu, 21 'by. I 'll. R. 442 ; and see Sutherland v. limjtrx,

191. ,
A witness failing to attend was liable to ÿe committed for default. 

A witness who attended, but refused to answer proper questions, 
might, on motion, be ordered to attend agiin and submit to answer 
the.questions at his own expense, or in default be committed.

A motion to commit must now be made before a Judge : Keefe v. 
Word, 18 C. I, .1. Kill ; 2 0. L. T. 200.'

A witness attending for examination, is not bound to wait more 
than half an hour, unless notified that his examination is to be pro
ceeded with ; Perks v. Stall art, 1 N. It. 503.

i

Notice of ex ami 
nation.

How fur Onl. 267

Notion to bt‘

wit r

267 Forty-eight hours notice of tha examination is 
to be given to the opposite party, oi; parties, and the 
cross-examination, in such case, is to follow imme
diately upon the examination, and is not to be deferred 
to any future time. (.'Id June, 1853 ; Old. 40, s. 8.)

Whether or not this Order is in force, depends apparently on 
whether or not Ord. 20(i is in force, as to which point, see note to 
that Order.

The hotice referred to in this Order is to he served on the opposite 
party. The witness to ho examined is not necessarily entitled to 
forty eight hours’ notice, but only to reasonable notice according to 
circumstances : \urth Wheal. >Hcmonth Miniiiy Co., 31 Beav. ti28 ; 
where the witness is also a party to the action, the forty-eight hours’ 
notice should be served on his solicitor, if he have one, and if not, 
then upon the party himself : Watxdn v. Ham, 1 Chy. Oh. R. 293. 
Where the evidence was taken abroad before a Special Examiner, this 
Order was not strictly applied : De Krilov, llilltl, 15 L. 11. Hq. 213.

Order 268 is superseded by iTule S. C. 283, w hich is to the same 
effect.

“ Upon any motion, petition, or summons, evidence may be given 
Htfidimis, are by affidavit ; hut any person having made an affidavit to he used, or 
examination** which shall be used on any motion, petition or other proceeding before 

.a the Court, shall be bound to attend for the purpose of being cross- 
I (fl US examined, on being served with a writ of xuhpiena ad testificandum,

Ord. 26S super- 
pvded by Rule 
*.C. *283.

Versons making

0^
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hut the Court nevertheless may act on the evi leuej'hefoiv it at the 
time, and, may m the such interim order, or otherwise, as appears

should show 
in the eer- 

insulfieient :
H'l V. ltoij'fs,

necessary to meet the justice of the ease." Huh S. O'. 283.
When the proceeding for which the affidavit has been tiled has'.\0 missexfimln-

lieeu disposed of. the right of cross-examination is gone : Culltuli- aM"rt il,tV'.r l,ro'.° ^ fwding tliHi>o-if.l
Printin'/ t ht. v. 11 iutoti, 1) XV. 11. 1199 t Ff/uit v. .i/w,11 ( 'h\y -c.
t’li. 11. 5li ; t'Irtt'liiitiiii'j v. Ho/vo,-, 7 I'- 11. til.

1 for default.
■r questions, 
it to answer 
ibted.

Deponwfc making affidavits in reiilv, are liable t-> cross examina ''mss-uxamioa 
,, It . , . tem on afli l-u itsturn : If poster, 0 1 . 1,. 9o : !l ( . L. .1 11 111. in reply.

A party cannot withdraw an affidavit which he lias given notice of \ nota vit ,..m not
leading, so as to avoid a cross-examination of 'the deponent : ('lark' t“' “,'tl"ll'’wn t0i - avoid i'i"usx-,.\iuii-
v. Lute, 2 K. A .1. 2S ; /'//•- v. fliekiitson, 21 XV. R. S-Î2 ; XX’. N. ination.

,ge : Keefe v. (73)178: Jte tjiiurt-. Miitimj Co.,. 47 H. T. X. S. lilt : 21 t 'll. I». Witness n ,l in- ' r

to wait more 
i is to he pro-

ii-1-. The party cross examined cannot insist on tile n tssage in his"1'!1’!111" l"'iirT 1 ° .affidavit ri-a.il
affidavit being read, or shown, to him, before lie answers : OVy/ii/e v.l
WuiHtuj, HI L. T. (). S. 231.

nination is 
es, and the

As to expense of producing witness for’ cross-exariiinatitin : see
Kni'jlit v. tiitnliiir-r, 19 !.. T. X. S. 91; XV. X. 183) 152: 19 C. !.. .1
273, Utile S. < 301. - .

I
269 Forty-eight hours’ notice of the crbss-vximiiii-d"1'1-''.'''-111J n , ; hours notice n,low imme- 

be deferred
W, s. hi )

at ion is to lie given to the party oil whose behalf s »ch',X^'lljjj,v'i;'r0811* 
affidavit was tiled, or to the party ' " „g to use the1,

/••...1 T.,„„ or.-!. IX,..1 ill v (I x

pparently on 
t, see note to /
a the opposite 
ly entitled to 
according to

111 Beav. t>28; 
y-eight hours’
3, and if not,
Oh. R. 293.

Examiner, this
L R. Hip 213.

is to the same- /

may he given 
to he used, or 
oeeding before 
if being cross-

testificandum, fresh step in the action : Mutinii,'/ v. liirehj, -J v. o. ,i.
331 : Lufkin v. Armstrnni/, 1 Chy. Ch. 11. 31 ; or making any de
mand respecting the alleged irregular proceedings which would put

• 1
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148 Chancery Order 267—268.
Cruikehank, 1 Chy. Ch. R 12 ; or if » resident in Quebec a subpoena 
may be ordered to iaane under C. 8. 0. c. 79, a. 4 : Moffatt v. Pren
tice, 6 P. R. 33 ; McKerchie v. Montgomery, 1 Chy. Ch. R 225.

Default of wlt- 
, bow pun-S3.

Default of Witness.—The certificate of default should ehow 
that the witness had been duly subpoenaed, a statement in the cer
tificate, that evidence of the service had been produced, is insufficient: 
Waddle v. McOinty, 2Vhy. Ch. R 44‘2 ; and see Sutherland v. Boyer», 
/»., 191. *

A witness failing to attend was liable to be committed for default. 
Ji. witness who attended, but refused to answer proper questions, 
might, on motion, be ordered to attend agiin and submit to answer 
the questions at his own expense, or in default be committed.

A motion to commit must now be made before a Judge : Keefe v. 
Want, 18 C. L. J. 166 ; 2 0. L T. 260.

A witness attending for examination, is not bound to wait more 
than half an hour, unless notified that hie examination is to be pro
ceeded with ; Perk» v. Stottart, 1 N. K. 563.

Notice of exeml 
nation.

267- Forty-eight hours notice of the examination is 
to be given to the opposite party, or parties, and the 
cross-examination, in such case, is to follow imme
diately upon the examination, and is not to be deferred 
to any future time. (3d June. 1853: Ord. 40. a. 81

3B8, Any person having made an affidavit to 
*s«d,or which shall be used on any motion,pHtitii 
ihor proceeding before the Court, shall be bouiiflj 
ttend for the purpose of being cross-oxaminod,J 
ng s'îrvud with a writ of aebpoena ad testifican 

>ut the Court, nevertheless,!^/ act on the oviden 
’ore it at the time,any* make such interim order, 
>therwi#e,a-i appears necessary to meet the just?
the case, I 3rd June,1833* Ord,AO,8,7,)

.... r...r--------------- W.U6 L

^ f 101 *\ W examined, on being served with a writ of tuhpaena ad testificandum,
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bat the Court nevertheless may act on the eviilensa before it at the 
time, and may make such interim order, or otherwise, as appears 
necessary to meet the justice of the case. ” Rale S. 0. 283. ,

When the proceeding for which'-the affidavit has been filed has n„ erosa-exauils- 
been disposed of, the right of cross-examination is gone : Catholic **"* >r° .
Printin'/ Co. v. H'twnn, 11 W. R. 399; Felan v. McGill, 3 Chy. of. * 1
Ch. K. 56 ; Clendinninij v. Vurcoe, 7 P. R. 01.

Deponents making affidavits in reply, are liable to cross examina- Cross-examlos- 
tion : Re Fooler, 6 P. R. 95 ; 9 C. L J 313. iniepi".*

A party cannot withdraw an affidavit which he has given notice of Affidavit en not 
reading, so as to avoid a cross-examination of the deponent : Clarke „oM cros*"xam^ 
v. Law, 2 K. A J. 28 ; Pike v. Dickinson, 21 W. R. 862 ; W. N. inatlon.
(73) 178 ; Re Quartz Minin', Co., 47 L T. N. 8. 644; 21 Ch. D.. witoe.. not eu- 
642. The party cross examined cannot insist on the p tssage in his:^1^1” 
affidavit being read, or shown, to him, before he answers : Gw;/nne v.!
Watncy, 31 L T. 0. k 231.

As to expense of producing witness for cross-examination ; sec 
Knight v. OapUqer, 49 L. T. N. 8. 94 ; W. N. (83) 152; 19C./L. J.
273, Rule S. C. .m

269 Forty-eiglit hours’ notice of the cross-examin-;KuS'wtite u. 
ation is to be given to the party on whose behalf such,,^|e*^®"t^n"<w' 
affidavit was tiled, or to the party intending to use the' 
same (3rd June, 1853 ; Ord. 40, s. 9.)

This Order would seem to be still in force and applicable to ex-‘ 
aminations had under Rule S. C. 283. See note to Ord. 267.

Orders 270-272 regulated the practice on motions/for decree, and 0r'*- 
are superseded by Rules S.C. 211, 315, 318-324.

Orders 273-276 regulated the practice on motions to dismiss for 0rJ- 273-27,1 
want of prosecution, and ara superseded by Rules S. C. 203, 255 ; •
bnt see Burke v. Murray, 19 O. L. J. 233. *' *

277. A notice of motion to set aside any proceeding irmruiartti*». 
for irregularity, must specify clearly the irregularity 
complained of. (9th May, 1862.)

The practice laid down by this Order is the same as formerly Party moving to 
prevailed at law under the Rule of Practice of 1856, No. 107. «wmlgfoMrieg-

A party moving against an irregularity must himself be regular, 'nd
and is not entitled to any indulgence : Scott v. Bumknm, 3 Chy.<Ch. move promptly,
K. 399 ; Walerous v. Farran, 6 P. R. 31 ; Poole v. Poole, 2 Chy.
Ch. R. 379 ; Donelly v. Jones, 4 Chy. Ch. R. 48 ; he must move making demand 
promptly : Miller v. Miller, 9 U. C. L. J. 132 ; and before taking a )
fresh step in the action ; Manning v. Birely, 2 C. L J. N. 8.
331 : Larkin v. Armstrong, 1 Chy. Ch. R. 31 ; or making anÿ de
mand respecting the alleged irregular proceedings whiçh would put

x *
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%
Receiver-

the opposite party to expense : Carpenter v. Hamilton, 2 Chy. Ch. 
H. 282 ; Bennett v. O'Meara, 2 Chy. Ch. K. 167 ; or he may lie held 
to have waived the irregularity.

^ Proceedings that are merely irregular are valid until set aside, hut 
a nullity has no effect whatever ; Fuller v. Mr Lean, 8 P. R. 54».

Receivers, how 
appointed.

Duty of Receiver.

be indorsed on 
writ.

Appointment 
o|ierater as In 
junction.

XXI—RECEIVERS.
The appointment of Receivers, which was formerly exclusively 

within the jurisdiction of the Court of Chancery, may now lie made 
by any Division of the High Court, in' any case in Which it shall ap 
pear to the Court to be just, or convenient A. t. 18, ss. 8.

A Receiver is an indifferen person lietween the parties, appointed 
by the Court to collect and receive the rents, ami profits, of land, or 
the produce of personal estate, or to take the care and custody of any. 
other property which it does not seem pnqiCr to the Court that 
either of the litigants should do, either by reason of the" controversy 
existing between them, or by reason of personal disability on the 
part of the party legally entitled, infancy, or lunacy.

Claim for, should ! Where the appointment of a receiver is a suitstantial part of the 
relief sought by a plaintiff,* he should indorse a claim to that effect 
on hie writ : Colebonrnr v. CoMvurne, 1 Ch. D. 690.

The appointment of a Receiver ojierates as an injunction, and 
neither of' the litigants can receive the money, or property, com
mitted to a Receiver, without a contempt of Court, and it is not 
necessary in the order appointing a Receiver to grant an injunction in 
terms : Kerr on Receivers, 8.

It has been said that an iifterim Receiver is superseded by the 
suU1rwdedbyTer jU(*Klnel|t8U*)8e<l,le,|tly given in the action, unless he be expressly con- 
judgment quart, tinned by it ; Kerr on Receivers, 2nd «1. 186, Reeres v. AGrille, 10 

W. R. 335 : Taylor’s Grd. 274 ; OUmon v. Montfort, 1 Ves. Sr. 485; 
but the authorities cited do not appear to bear out the proposition ; 
see Seton, 412. The question would appear to depend on the terni» I 
of the order appointing the Receiver; if appointed “ until the trial,” I 
then it would seem clear, that unless continued by the judgment 
pronounced at the trial, he would be superseded by it ; but if ap
pointed generally without any limitation as to time, or “ until the 
Court make order to the contrary," then it would seem that he 
would not necessarily be superseded by the judgment subsequently 
pronounced, even though not expressly continued by it.

Receiver ; when Appointed : -
Infants.—A peeLyer will be appointed of an infant’s estate iu a 

proper case, as/where the father is of bad character or insolvent, 
and there is daller of lews : Kifiin v. Kiffin, cited 1 P. W. 704 ; Hr 
parle Mountfort, 16 Vept 441) ; Re Cormirks, 2 Ir. Eq. 264; or ]

A» to whether

Receiver, when 
appointed.
Infest»’estate.

X

(here is no testamentai 
1 ÏHieks, 3 Atk. 273 ; 

ii misconducting hiinsi 
Dillon v. Lord Mounlc
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where no person will 
infirm, or the manage 
ceivers, 78.
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^bere is no testamentary guardian, or one who declines to act : Hicks Receiver 
r.'Hickt, 3 Atk. 273 ; Bridges v. Hales, Moe. Ill ; or the guardian 
ii misconducting himself : Beaufort v. Berty, 1 P. W. 704, and see 
Dillun v. Loi-d Mountcashel, 4 Bro. P. C. 306.

Lunatics.—A Receiver will be appointed over a lunatic’s estate, Lunatics’ «taise 
where no person will act as committee, or where the committee is 
infirm, or the management of the estate onerous : Kerr on Re
ceivers, 78.

Executors, and Trustées.—The Court will in a proper case ap- a« against exec- 
[Hiint a receiver to act in place of an executor, or trustee, but it will *nd lru*’ 
not do so on slight grounds. Where fraud is charged a receiver will 
be appointed ; Vernon y. Kintie, 2 O. 8. 40, and see Meacham v.
Draper, 2 Or. 316 ; or in case of misconduct or improper manage
ment, or where there is danger of loss of the trust property : Mid- 
dleton v. Dodtwe.il, 13 Ves. 266 ; H. v. H., 1 Ch. D. 276 ; Colebourne 
v. Colehourne, lb. 690 ; or is wasting the assets : Keene v. Riley, 3 
Mer. 436 ; or that being a sole executor, or trustee, he is insolvent :
HarruUl v. Wallis, 9 Or. 443 ; Re Johnson, 1 L. R. Chy. 325 ; Uaw- 
thorpe. v. Qauihorpe, W. N. (78) 91 ; although mere poverty is no 
ground for the appointment : Anon, 12 Ves. 4 ; but if coupled with bad 
character it may be : Eoerett v. Prylhergh, 12 Sim. 368 ; or if being 
a female, she has married a man in necessitous circumstances, the 
restais que trust being infants : Dillon v. Lord Mountcashel, 4 Bro. P.
('. 306. A receiver may also be granted before probate, or adminis
tration, to prevent waste or spoliation, and to provide for the collec
tion of assets pending litigation as to the right to administration :
Atkinson v. Ilenshaw, 2 V. A R 85 ; Balt v. Oliver, lb. 96 . Jones v.
Uodrich, 4 Jur. 98 ; H'ood v. It it citings, 2 Beav. 289 ; 4 Jur. 858 ;
King v. King, 6 Ves. 172 ; but see Knight v. Duplessis, 1 Ves. Sr.
•124, but to warrant the appointment there must in general be shown 
to be litigation pending, or threatened, in the Surrogate Court : Jones 
v. Jones, 3 Mer. 174 ; Jones v. Frost, 3 Madd. 1 ; Jae. 466 ; Marr 
v. Littlewood, 2 My. A Cr. 458 ; Parkin v. Seddons, 16 L R Eq. 36 ; 
or that there is some difficulty in obtaining administration : Overing- 
los v. Ward, 34 Beav. 175.

Mortoaoee.—Formerly a receiver would not be granted at the R#oe|vrr eheD 
mstance of a mortgagee entitled to the legal estate : Berney v. Sewell, tinted on^ay- 
1 J. A. W. 648 ; except under special circumstances : See Kerr on ig,inai, mort- 
Keoeivers, 29-30, 34. Nor against a prior mortgagee in possession 
Jt the instance of a subsequent incumbrancer, so long as anything 
remained due on the prior mortgage. And the Court would only 
>ct on the prior mortgagee’s own admission that he had been paid off,
<>r his refusal to accept what was due to him : Berney v. Sewell, 1 

| «J. A W. 649 ; Hites v. Moore, 16 Beav. 180. But where the prior

z
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When on applies 
lion of equitably 
mortgage.

Interim Keoeirer 
when granted on 
application of 
creditor».

«I

After judgment 
Keeelrer may be 
appointed.

mortgagee in posaeseion had himself acquired the equity of redemp. 
tion, and it appeared he had received rente and profits more than 
sufficient to pay off hie mortgage, a receiver might be granted : 
Steinhoff v. Brown, 11 Or. 114. And now a receiver may be appointed 
at the instance of mortgagee of «the legal estate, if it shall seem to 
the Court to be just or convenient so to do : Pease v. Fletcher, 1 Cli. 
D. 273 ; but see North London Railway Co. v. Great Northern Rail
way Co.. 48 L. T. N. S. 695.

An equitable mortgagee may, after default, have a receiver is* 
against a mortgagor in possession “without prejudice" to the 
rights of any prior mortgagee: Atkins v. Blain, 13 Or. 646; 
Kerr on Receivers, 35. The Court would not try on an interlocutory 
motion, the question whether a prior mortgagee in possession had 
liven paid off, when he himself distinctly swore that there was some
thing due ; but his affidavit as to the amount due was required to 
be specific. If vague, or hie accounts were so negligently kept that 
he could not speak positively, a receiver might be appointed : Rom 
v. Wood, 2 J. & W. 658 ; Hiles v. Moore, 15 Beav. 180 Codrinyto» 
v. Parker, 16 Vee. 469.

Creditors.—An injunction to restrain a debtor from alienating 
his property pendente Lite, cannot in general be obtained by a simple 
contract creditor suing to recover his debt, where the debtor il 
in esse ; nor under such circumstances could a receiver be granted : 
National Provincial Bank of England v. Thomas, 24 W. R. 1013 ; 
Owen v. Homan, 4 H. L O. 1036 ; Robinson v. Pickering,_ 50 L J. 
C. A. 627 ; Hepburn v. Patton, 26 Or. 587 ; not even though the 
debtor be a public company : McCall v. Canada Farmers’ Mutual 
Insurance Co., 18 C. L. J. 117 ; Milts v. Northern Railway of Bueno» 
Ayres Co., 5 L. R. Chy. 621 ; not even though the creditor be an 
unpaid vendor, and the company admit their liability : Latimer v. 
Aylesbury and Bedford RaUwtiy Co., 9 Ch. D. 385.

But when the debtor is dead, a receiver may be obtained by a 
simple contract creditor against the personal representative, or de
visee, wasting the assets of the deceased : see Keene v. Riley, 3 
Mer. 436 ; and of the realty when it appears the personal estate ii 
insufficient : Jones v. Pugh, 8 Ves. 71 ; Chalk v. Raine, 13 Jur. 981 : 
Kerr on Receivers, 40.

And a creditor who has obtained judgment may apply for a re
ceiver by way of equitable execution, as against property of the 
debtor, which could not be reached by a writ of execution : Anglo- 
Italian Bank v. Davies, 9 Chy. D. 275 ; Smith v. Hurst, 1 ColL 705 ; 
10 Ha. 48. Wells v. Kilpin, 18 L R Kq. 298 : TiUett v. Pearson, 
43 L. J. Chy. 93. Formerly, in such cases it was necessary, before 
applying for a receiver, to sue out a writ of execution ; but it would 
seem now that if the property cannot be reached by the writ,
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such a preliminary ie not necessary : Ex /mrle Eran*, 13 Chy. D. Receiver 
239.

Although an interim receiver cannot, in general, be granted in Against Rail- 
favour of a creditor against a debtor company : McCall v. Canada *** p*ujr' 
Farmer*' Mutual Innurance Co. 18 C. L. J. 117, it is sometimes 
the only relief that can be awarded, after judgment has been 
obtained. Thus, neither an execution creditor, nor a mortgagee, 

inf a railway company, can enforce payment of his demand, by sale, 
or foreclosure, of the railway .; lie can only do so, by procuring a 
receiver and manager of the undertaking to lie appointed ; Galt v.
Erie a- Niagara Railway Co. 14 Gr. 4519 ; Peto v. Welland Railway 
Co,, 9 Gr. 455, affirmed on rehearing, ltitli Feb. 1864 ; Brantford 
v (Leftml Hirer Navigation Co., 8 Gr. 246 ; and see llreeze v. Mid
land Railway Co., 26 Gr. 225; (where the plaintiff claimed a me
chanic’s lien). Kerr on Receivers, 46-7, 50.

Where a receiver is appointed at the instance of a judgment K*ce^r t 
creditor, it is without prejudice to the claims of prior mortgagees, prejudiced prior

) m

if any : Leggy . 
way Co., 16y\\". 
145.

it Idem o, 2, G iff. 71 ; Wildy v. Mid-Hant* Rail mnrtfr»iree. 
Putt* v. Warwick <(• R. C. Co., Kay

vrtnkks.—The tWrt in granting a receiver of partnership pro- Receiver,^ «hen 
■ the affairs of the partnership out of the hands partnership 

of all the partnBri, and entrusts them to a receiver or manager of ***”• 
its own appointment ; and w Idle an injunction only restrains one or 
more of the jiartners from doing what may be complained of, the 
appointment of a receiver excludes all alike from taking part in the 
management, of the concern : Hall v. Hall, 3 Mc. & G. 86. It, 
therefore, does not follow that the Court will grant a receiver pen- 
dente life, in every case where it would grant an injunction.

When a dissolution is neither sought, nor is absolutely necessary, Not appointed 
a receiver pendente lile will not in general be granted of a “going con- ^ohfg’roncvrrL 
cem : Goodman v. Whitcomb, 1 J. & W. 589 ; Robert* v. Eberhardt,
Kay 148 ; Hall v. Hall *upra ; unless there is danger of the busi
ness being destroyed, or (be assets misapplied in the meantime ; or 
unless one partner is misconducting himself ; e.g., by colluding with 
debtors of the firm : E*ttrick v. Conningnby, 1 Vern. 118 ; or carry
ing on a separate trade with the partnership property : Harding v. • ' „
Glover, 18 Ves. 281 ; or is wrongfully excluding the plaintiff from 
the management : Wilmm v. Greenwood, 1 iSw. 481 ; Goodman v.
Whitcomb, 1 J. & W. 592 ; Rowe v. Wood, 2 J. & W. 558 ; Coud v.
//arris, T. A R. 525; Prentin* v. Brennan, 1 Gr. 371 ; Hilton v.
Blakely, 6 Gr. 575 ; fiteele v. Gromemith, 19 Gr. 141.

W here a partnership «"alleged on one side and denied on the Exceptions to 
other, usually a receiver is appointed until that question has been rUle- 
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determined : Peacock v. Peacock, 16 Ves. 49 ; Chapman v. 
1 J. ft W. 504 m : Fairborn v. Pearson, 2 Me. ft G. 144.

Head),

Tenants in Common.—A receiver has Wen appointed in «Receiver, when
agnhiVî'éo.tenunt partition action pcn lenle life, although there has been no exclusion 
in common. Ke «itiv of fhu oo.ownoee Porter V. Lo/ICS, 7 Ch. D. 358.by any of the co-owners Porter v. Lo)ns, 7 Ch. D. 358. Formerly 

a case of destructive waste, or gross exclusion, was necessary to be 
made to warrant the appointment of a receiver in such case i Kerr 
on Receivers, 79 ; but see Gankin v. Halls, 13 Ch. *D. 313. per 
Thesiger, L J. : and North London P. IF. Co. V. Great Northern It. 
IF. Co., 11 Q. B. D. 30 ; 48 L T. N. S. «95, whore il was held the 

jurisdiction to grant injunctions, has not been extended by Tie 
Judicature Act.

Or between ven
dor and pur
chaser.

Vendor and Purchaser.—In actions for specific performance, s 
receiver pendente life may, in a proper case, lie appointed ; Kenned) 
v. Lee, 3 Mer. 418 ; Hall v. Jenkinmin, 2 V. ft B. 125 : McLeod r. 
Phelps, 2 Jur. 902; and see Tai/tor v. Ecbtrnley, 2 Ch. D. 302 ; 5 Ch. 
I). 740, a case of chattels ; or in actions to set aside conveyances u 
obtained by fraud : Stillwell v. Wilkin», Jac. 282 ; llwjueniii v. B<in
let/, 13 Ves. 107 : 2 White ft Tad. I-g. Cases, 547.

•|!pnlntM Wh " Legal Title.—Formerly the Court would not, except under special 
against holder of circumstances, or in cases covered by 11. S. <>. c. 40, s. 39, appoint a 

receiver against a jierson in jiossessiou of lands claiming under a legal
title ; but since The Judicature Act, it has been held that the juris
diction is extended, and that a receiver may be appointed even as 
against a person claiming a legal title, wherever the Court may think 
it “ just oriSiivenient:” Peal and Personal Advance Co. v. McCarthy, 
27 W. R. 703 ; but see North London P. IF. Co. v. Great Norther» 
P. IF. Co., 11 Q. B. D. 30 ; 48 L. T. N. S. «95.

Application for, 
to lie made in 
Court.

Application for Appointment - The application for the ap
pointment of a receiver, must in the first instance be made in Court, 
but after a receiver has been appointed, applications to fill vacancies, 
subsequently occurring in the office may be made in Chamliers : Unite 
v. Uinej, 9 Ha. App. 1., bnt the order for a receiver has been granted 
in Chambers, by consent : see ante, p. 81.

Under Pule S. C. 399, a defendant may, before judgment, apply 
for an interim injunction, and receiver. He may do so, notwithstand 
mg the plaintiff has already served notice of motion for the like 
purpose. In such case, one order will be made on the two motions, bat 
the conduct of it will, in general, be given to the plaintiff : Sanjant v.

X /Head, 1 Ch. D. «00.

278- The party prosecuting the order for a Receiver 
of receiver, to js to obtain an appointment or a warrant from the

Judge or Master, 
necessary parties, 
the proposed rec 
1853 ; Ord. 38, s.

If the receiver is nar 
no other person can h 
named in the order fail 
necessary to enable the 

A receiver when app 
the position of trustee, 
In making the appoint 
person acceptable to al 
tent for the duties hi 
Prescott <fc Ottawa P. 
Willoughby, 17 Gr. 627

A receiver should in 
parties otherwise const 
pointment of one of thi 
estate : Sanjant v. Pea 
is appointed it is only < 
Wilson v. Greenwood, 1 
40, 44 ; Kerr on Rect 
trust property, the rest 
ence of the trustee, as 
not therefore be himi 
stances : Kerr 95, 8« ; 
perty of any person nol 
person, should not be i 
person connected wit 
Lloyd, 12 Ch. D. 447; l 
6 Ves. 427.

A party to the actic 
leave to do so be emb 
borough, 2 Sw. 118.

279. At the tir 
the order is to brii 
Master’s office, the 
security; the bond 
(3rd June, 1853 ; (

The recognisance, or 
brought inae a draft, a
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Hi-nth,

id in » 
xcluiion 
'(irmerly 
ry to be 
e i Kerr 
313. per 
them It. 
leld the 
by Mr

wince, a 
Kennedy 
•Leod v. 

2; SCk. 
Mice» u
V. fill*'

r special 
vpoint a 
r a legal 
le juria- 
even u 
i.v think 
:Carthj, 
forth mi

the ap- 
i Court, 
caucus, 
i : droit
granted

* apply
:hstand 
he like 
i ma, but 
rgnnt v.

■reiver 
it the

Judge or Master, and to serve the same on all the |,rop<T?,° recel »ir and nis,
necessary parties, naming in the copy thereof served, ,ur"ltai- 
the proposed receiver and his -sureties. (3rd June,
1853 ; Ord. 38, a \.)

If the receiver is named by the Court, “on hie giving security, ” 
no other person can be named in the warrant, and if the person 
named in the order fail to give the security, a further order would be 
necessary to enable the Master to appoint some one else.

A receiver when appointed ia an officer of the Court, and stands in Receiver an * 
the position of trustee, to all who are interested in the estate or fund. ^”r of’the 
In making the appointment the Master should endeavour to select a 
person acceptable to all parties, as well as otherwise fit and compe
tent for the duties he will be called on to perform : Simpson v.
Prrsrott <t Ottawa R. W. Co., 1 Chy. Ch. R. 99, and see Brant v.
Willoughby, 17 Or. 627. , v

A receiver should in general be wholly disinterested, unless the 
parties otherwise consent, or the Court is of opinion that the ap
pointment of one of the parties interested would lie beneficial to the 
estate : Sargant v. Read, 1 Ch. D. 600. When a party to the action 
is appointed it is only on his undertaking to act without salary : lb. ;
Wilson v. Urttnwood, 1 8w. 471, 483 j Blakeney v. Du/aur, 15 Beav.
40, 44 ; Kerr on Receivers, 95. Where a receiver is appointed of 
trust property, the cestui que trust is entitled to have the superintend
ence of the trustee, as a check upon the receiver ; the trustee should 
not therefore be himself appointed, except under special circum- 
stance» : Kerr 95, 86 ; and where a receiver is appointed of the pro
perty of any person not sui juris, the guardian or committee of such 
person, should not be appointed for the same reason, nor yet any 
person connected with him, nor the solicitor in the action : Re 
Lloyd, 12 Ch. D. 447 ; nor a Master of the Court : Kx parte Fletcher,
6 Ves. 427.

A party to the action cannot propose himself as receiver unless 
leave to do so be embodied in the order : Daris v. Duke of Marl
borough, 2 Sw. 118.

Should be disin
terested, unices 
Court appoint 
on* of the par-

Who should be 
appointed, of 
trust asiate.

Parties cannot 
propose them
selves without 
leave of Court.

279- At the time appointed, the party prosecuting on return of 

the order is to bring into the Judge’s Chambers or the»» brought in. 

Master’s office, the recognizance or bond proposed as 
security; the bond or recognizance is to be of the Master 
(3rd June, 1853 ; Ord. 38, s. 1.)

The recognizance, or bond, here referred to, is intended to be 
brought in as a draft, and should not be executed uutil it has been

i.

i *
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Receiver

Bond, bow to be 
(Wen.

Party desiring to 
propow soother 
penmn is He- 
oeleer, to give 
notice.

M aster to ap
point Keeelver, 
and settle, and 
approve,security.

Kvldence to be 
produced ou set
tling security.

Discharge of 
bond.

Master not to 
make report 
appointing a lie- 
eel ver.

approved by the Master, aee Ord. 281, otherwise its re-elocution 
may be necessary.

The bond, or recognisance, must now be made to the “ Accountant 
of the Supreme Court, his executors, administrators, or assigns.'1 
RaUS. C. 619.

The bond of a guarantee company may be accepted as security : 42 
Viet. c. 30, and see Carpentry v. Solicitor to the Treasury, 40 L T. 
N. 8. 821 ; R. S. O. a 16, s. 24.

280 Any other party desirous of proposing another 
person as Receiver, is to serve notice of his intention 
so to do upon the other parties, naming in such notice 
the person proposed by him as Receiver, and his sure
ties, and is then in like manner to bring into the 
Judge’s Chambers or Master’s office the recognizance 
or bond proposed by him as security. (3rd June, 1853; 
Ord. 38, s. 1.)

281. At the time named in the appointment or war
rant the Judge or Master is, in the presence of the 
parties, or those who attend, so consider of the appoint
ment of the Receiver, and to determine respecting the 
same ; and to settle and approve of the proposed secu
rity. (3rd June, 1853 ; Ord. 39, s. 1.)

In order to enable tha Master to settle the security to be given, 
affidavits must be filed proving the amount of property likely to 
oome to the receiver’s hands.. The amount of the security required, 
will vary according to the circumstances ; usually security will be 
Required to be given by the receiver and at least two sureties in 
double the amount of the probable annual rents of realty, and 
double the probable amount of personal estate, likely to come to 
his hands.

When a receiver has passed his final accounts, and paid his balances 
as directed by the Oouft, an application may be made to discharge 
the bond ; all parties interested are entitled to notice of the applica
tion : Brown v. Perry, 1 Chy. Ch. R. 263.

282 The Master is to make no report approving of 
or appointing the Receiver; but the Judge or Master 
is to appoint such Receiver by signing a written ap
pointment to the following effect, viz : “ In ChancerT,

I [dyl« of cau*eJ— 
Receiver in this ci 
which appointing 
rant or attendance 
<>ru. 38,s 1.) 

Committees of lunal
infants, are to lie appoj;

283. When sigj 
the party who hat 
m Receiver to be 
«une effect as the 
inga Receiver und 
is not to he filed v 
the securities sett 
Muter. (3rd Jun 

A receiver appointed 
instituted receiver , 
HhennU, 1 Ch. D. 41 
qninti 1, he is legally < 
l*« «Ute of his appoint 
(V D. 740.

Interference by thip 
fwre the appointment i 
^■«Arv. MpMn 

After the appointai* 
««•ranee with the prope 
ffon, either by par 
notice of his appointai* 
«the Court have been 

^Anylia,, 
'*W Dork», 20 Beav 
Pentas claiming by ti 
*<*ion in which the r* 

». 475 ; Hawkin* y 
1 Dr- * 8m. 314 ; 

°°‘lU Unct'on, to into 
,®oe"’er, of any money 
"""• ! Am* v- Birkt 
» the Session of » i

nor Purchaser,
to hold the «de
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[MyU of muse]—I hereby appoint ['Receiver’s name]ReoelTer 
Receiver in this cause, [xignature of Judge or Master];” Jjj*^**" *r‘ 
which appointment is to be signed without any war
rant or attendance for that pur)>oee. (3rd June, 1853 ;
Ora. 38,e 1.)

Committees of lunatics, and guardians of the person and estate of 
infants, are to he appointed in the same manner as receivers. (hil. 537.

283 When signed, the appointment is to be tiled by £3^825w 
the party who has procured the person named by himtotiellled 
as Receiver to be appointed, and is then to have the 
same effect as the filing of the Master’s report appoint
ing a Receiver under the former practice ; but the same 8ecu,rltpif •"> 
in not to be tiled until after the execution and filing ofl,eflr,t p*rf«s«i 
the securities settled and approved by the Judge or 
Master. (3rd June, 1853 ; Ord. 38, s. 1.)

A receiver appointsl “ upon his giving security, “ is not effectually Kscrim’i as- 
«instituted receiver until he has given the security : Edward« v. ellee
Rivard», 1 Ch. D. 454 ; 2 Ch. D. 291; but if no security be re- 
i|tiired, he is legally clothed with the character of receiver from 
the date of his appointment : Taylor v. Ecker»!ey, 2 Ch. D. 302 ; 5 
Ch. D. 740.

Interference by third parties with the property in question, be
fore the appointment is completed, is not a contempt of Court : lb. ; 
ud see Fox v. Wipiuiny R. H'. Co., 29 Ur. 11.

After the appointment of the receiver is complete, any inter- interference with
ference with the property* committed to his charge and in his pos- Receiver, » con- . , f-/ • , 1 tempt of Court,session, either by parties to the action, or third parties having
notice of his appointment, is a contempt of Cotirt, unless the leave 4 
of the Court have been first obtained : Anyrl v. Smith, 9 Ves. 335 ;
Rmu*U v. Eu»t Any lido R. II'. Go., 3 Me. ft O. 104 ; Amen v. liirl- 
’«htad Dork», 20 Beav. 353 ; even though such interference be by 
penôns claiming by title paramount to that of the parties to the 
notion in which the receiver is appointed : lb.} Evelyn v. Lnrix,
1 Ha. 47C ; Hawk-inn v. Oathrreole, 1 Drew 17 ; Randjield v. Rand 
firld, 1 Dr. ft Sm. 314 ; and the Court will not permit any one, with
out its sanction, to intecept, or prevent payment, or delivery to the 
receiver, of any money or property which he has been appointed to 
receive : A met v. Birkenhead Dock», 20 Beav. 353 ; but where goods 
ia the qosession of a receiver were sold for taxes, and neither the 
bailiff, nor purchaser, had notice of the receiver's rights the Court 
refused to hold the sale void : Uilmn v. Lovell, 18 Or. 197.

M
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Receiver

Receiver to ob- 
t*in leave to sue, 
or defend, or die 
tiUtn.

Proceedings 
against, re
strained.

Accounts of. 

Old. 284.

4>rd. 284.

Liability of per
son obtaining 
Stop Order to 
pay costs and ei 
pen-ee, occasion
ed thereby.

Chancery Orders 284—286.

When it ie necessary for the receiver to bring, or defend, an action, 
or take other legal proceedings, to recover, or maintain, his right t» 
property committed to him, he should tint obtain the sanction 
the Court : Thoma* v. Torrance, 1 Chy. Ch. R. 9. After attorn 
ment, to the receiver, he may distrain in his own name, before attorn 
ment leave must be obtained to distrain in the name of the peiem I 
having the legal estate : Kerr 142, 143. The application for leave I 

to sue, defend, or distrain, may lie made in Chamben : Thoma» v 
Torrance, 1 Chy. Ch. R. 9 ; notice to the tenants is not necessary 
Paxton v. Drydcn, 6 P. R. 127.

Proceedings instituted against a receiver for acts done by him in 
the execution of his office, will be restrained : Simpson v. Hutch»»
7 Or. 308. See /kmU p. 216 as to proceedings by persons claiming 
adversely to a receiver.

Accounts ok Receiver.—See post, Ord. 588.
Ord. 284 related to injunctions to stay proceedings at law, and u I 

effete.
Ord. 285 provided, that on motion to dissolve an injunction, affida

vits might be used to support, or contradict, the answer, and is effete |

XXIII —STOP ORDERS.
286 Where any stack, debentures, funds, securities, 

or moneys, are standingsin Court it) the credit of any 
cause, or to the account of any class of persons, or are 
invested in the name of the Registrar, or other officer 
of th( Court, and an order is made to prevent the 
transfer or payment of sucli stock, debentures, funds, 
securities, or moneys, or any part thereof, without 
notice to the assignee^ any person entitled in expec
tancy or otherwise to any share or portion of such 
stock, debentures, funds, securities, or moneys, the per
son by whom any such order shall be obtained, or the 
shaVe of such stock, debentures, funds, securities, or 
moneys affected by such order, shall be liable at the 
discretion of the Court or a Judge, as the case may be, 
to pay any costs, charges, and expenses, which by rei- 
son of any such order having been obtained, shall be 
occasioned to any party .to the cause or matter, or any 
person interested in any such stock, debentures, fundi, 
securities, or moneys. (Eng. Con. Ord. 26, r. 1.)

c
The power to grant et 

ton of the Court of Chi 
Jet, ie vested in all the

This Order, it woulv 
ipplying to the money 
pending in any of the ! 
tow vested in the Accoi 

The object of the Or, 
P*nting of stop orden 
“ Jw*y* required to 
Onder as a condition ol 
Selon, 300.

The effect of a stop o 
money, or the transfer < 
on the books of the Acc 
being first given to the 
ii decided thereby as tc 
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H’iieon v. McCarthy, 7 
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The power to grant atop orders was formerly part of the jnrisdic- Juridiction to 
honof the Court of Chancery, and which now, under The Judicaturetnni,U'fOTi,n' 
Jet, is vested in all the Divisions of the High Court equally.

This Order, it would seem, should, therefore, now be read as 
applying to the moneys and investments in Court, in any action 
pending in any of the Divisions of the High Court, and which are 
now vested in the Accountant of the Supreme Court Rule If. C. J. X.

The object of the Order is to jfrevent injustice being done by the 
granting of stop orders'« parte. The applicant for a stop order 
it always required to submit to be bound by the terms of this 
Order as a condition of getting the stop order. See form of order 
Seton, 300.

The effect of a stop order is simply to prevent the payment out of Otyectot »toP 
money, or the transfer of securities in Court, to the person appearing 
on the books of the Accountant to lie entitled thereto, without notice 
being first given to the parson who obtains the stop order. Nothing 
» decided thereby as to the rights of the parties : Lucan v. Peacock,
9 Beav. 177. A stop order has no effect until delivered to the 
Accountant, but the payment out may be stayed for twenty-four hours, 
en lodging ai caveat with that officer.

Stop orders may be granted against a fund in Court, on the When granted 
application of a judgment creditor of the party entitled to the fund : 
ffiho* v. McCarthy, 7 P. R. 132 ; Courtoy v. Vincent, 15 Beav. 486.
A stop ordered may be obtained on a fund ordered to be paid into 
Court, though it has not been actually paid in : Shaw v. Hutlion, 48 
L J. Ch. 680, but not when it is neither in Court, nor ordered to be 
paid in : Welleiley v. Momington, 11 XV. R. 17. An assignor should 
be served with notice of the application for a stop order by the 
usignee, even though a party to the cause, notwithstanding Ord.
287 : Parian* v. Oroome, 4 Beav. 521. The application must be 
aupported by evidence of the applicants’ title : Wood v. Vincent, 4 
Beav. 419 ; Quarman v. William*, 6 Beav. 133.

Sometimes the stop order is followed by an application for Application to 
payment to the 'party obtaining it, such a motion is of course made 
on notice to all parties interested in the fund : Re Otlch rint, Bohn v.
Fife, 7 P. R. 430, including any other persons who have obtained 
•top orders against the fund : see Hulkt* v. Day, 10 Sim. 41.

Where the party obtaining the stop order does not move for an 
order for payment to him of the fund, the opposite party may move 
for payment out notwithstanding the stop order, or may move to 
discharge the stop order ; such motions must, of course, be made on 
notice to the person who has obtained the stop order.

Priorities- —As between specific chargees on a fund, a subsequent Myt 0 itop 
chargee having at the time of his advance notice of the prior charge, °r*>r oJ-priori-

. pay out

\
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Stop order can
not defeat lien 
of eolidtor.

Coete of.

cannot obtain priority over it by first obtaining a stop order against 
the fund : Livesey v. Harding, 23 Beav. 141 ; Brearcliff v. Dorrinytun, 
4 D. G. <t S. 122 ; Suiayne v. Swayne, 11 Beav. 463, but if he had no 
notice of the prior charge when making hia own advances, he may 
gain priority over it by first obtaining a stop order, even though he 
do so after notice of the prior charge : lb., Greening v. Beckford, 5 
Sim. 195, but as between parties having no specific charge against 
the fund ; e. g., judgment creditors, he who first obtains'a stop order 
will gain priority : Thomas v. Cross, 2 Dr. & S. 423.

The’priority acquired by a stop order extends only to the charge 
in respect of which it was obtained : Macleod v. Buchanan, 33 Beav. 
234 ; 4 D. J. k S. 265.

The stop order cannot defeat the rights of third parties to the 
fund : thus, the lien of a solicitor on the fund, cannot be defeated by 
obtaining a stop order against his client, even under an assignment : 
Haymes v. Cooper, 33 Beav. 431.

Costs of obtaining a stop order are not given as of course : Grimsby 
v. Webster, 8 VV. R. 725 ; Hoole v. Roberts, 12 Jur. 108 ; Waddilorr 
v. Taylor, 6 Har. 307.

287- A person applying for such order, shall not beNotice of Stop
Order need not le , ,
«■rvM on partie, required to serve notice thereof upon the parties to the
not sought to be 1 , r
affected thereby, cause, or upon the persons interested in such parts of

the stock, debentures, funds, securities, or moneys, as 
are not sought to he affected by the order. [Eng. Con. 
Ord. 26, r. 2.)

Service on as
signor not dis
pensed with.

This Order dàcs not dispense with service on the assignor, 
although a party to the cause : Parsons v. Grooine, 4 Beav. 521, nor 
on other parties who have obtained stop orders against the fund : 
Hulkes v. Day, 10 Sim. 41. The applicant may be ordered to pay 
the costs of parties unnecessarily notified : Glazbrook v.-Gillatt, t> 
Beav. 611.

XXIV.—PROCESS.

Ord. 288. Ord. 288, provided for issuing attachments on pnecips in certain 
cases ; and is superseded by Rule S. C. 365, which provides that no 
attachment is to issue without an Order : Thomas v. Palin, 47 L. T. 
N. S. 207 ; 21 Ch. D. 360.

upon attachment 289- In case the party shall be taken or detained in
of contemner. * . r . ... ,sequestration custody under the writ of attachment, without obey-
may iwwue on "

preape. jng the order, then upon the sheriff s return that the

party has been sc 
cuting the order i 
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effects of the dii 
Ord. 46, s. 2.)
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21
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part)' has been so taken or detained, the party prose
cuting the order shall be entitled, upon prœcipe, to a 
commission of sequestration against the estate and 
effects of the disobedient party. (3rd June, 1853 ;
Ord. 46, s. 2.)

Sequestration.—Originally the writ of sequestration was the sequestration, 
last prerogative process, issued out of the Court of Chancery, for uiture of ,rit- 
the purpose of enforcing obedience to its decrees. The right of the 
Court of Chancery to issue such writs, was at first contested by the 
Common Law Courts, on the ground that the Court of Chancery 
could not enforce its decrees by process in rem, but only in personam.
And it was even ruled at law, that to kill a sequestrator in the exe
cution of such process was no murder. But the authority of the 
Court to issue such writs was ultimately established, in spite of the 
“bloody and desperate resolutions” of the common lawyers. See 
Gilbert's Chy. Pr. 77.

A sequestration is in “ the nature of a grand distress.” It is a .. A grllld dis 
process of contempt in rem : Tatham v. Parker, 1 Sm. A G. 606 ; (see, trem-” 
however, observations of Spragge, C., Meyers v. Meyers, 21 Ur. 216,) 
ind may be issued to enforce either an interlocutory order, or a final 
judgment. It affects the personal estate, and the rents and profits 
of the realty, of the person whose estate is sequestered : Jackson v. Bind* person- 
Jackson, 1 Chy. Ch. R 115 ; but it does not appear to bind the »ndproflJof** 
land itself : Hyde v. Qreenhill, 1 Dick. 107 ; in Meyers v. Meyers, realty.
19 Gr. 191 Mowat, V. C., expressed the opinion that under 
50eo. II. c. 7, s. 4, in Ontario, lands were bound by the writ of se
questration from the time of its delivery to the sequestrator ; and 
that the Court might order a sale of sequestered lands ; bu
the full Court were of opinion that lands could not be sold .from ante of
under a sequestration: S. C. 21 Gr., at p. 218. According to sequestration.

! English authorities, it is said that the writ binds from its date 
I and not merely from its execution : Burdett v. Hockley, 1 Vern. 58 
j Cut see Angel v. Smith, 9 Ves. 336 ; Harris v. Meyers, 3 Chy. Ch.

R. 107.
I At one time it was doubted whether choses in action could 

be reached by sequestration ; the later authorities establish that 
they can ! hring v. Boyd, 15 Gr. 157 ; and see McDoicell v. McDowell,

II Chy. Ch. R. 140.

Formerly the writ could in n# case issue except under specia^wdt msyinue 
I order. Ord. 289 makes an exception to this rule, where the party w'thout order- 
I a to actual custody for contempt, without obeying the judgment, In custody, 
lor order, sought to be enforced. In such cases the writ may be 
j obtained on praecipe, upon filing the sheriff’s return.

31
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) Praciice eontln 
ued under/. A

Sequestration. 77k Jwlkature Act appear* to have made no change in this prac
tice ; and it would seem that this Order continues in force ; and 
that it now applies to all the Divisions ; the process of sequestration 
being a matter not only of practice, but of jurisdiction, which is now 
vested in the Queen’s Bench, and Common Pleas, Divisions, in com
mon with the Chancery Division : Rule* S. C. 344, 360 ; J. A. s. 9; 
and see Holmested’s Manl. Pr. 149.

Property liable; 
food* end chat
tels.

Documenta In 
custody of con- 
temnor.

Chows in action, 
how far bound.

«C

How recovered 
under.

Pensions and 
ealnrles.

Property Liable to Sequestration—All goods, and chattels, in 
the possession of the contemnor, are liable to be seized ; and akn 
any property belonging to him, which can be reached by the seques
trator without suit, or notion. And if the keys are denied him, the 
sequestrator may open rooms, and boxes, that are locked, and sche
dule the contents ; but may not remove property off the premises 
without the special order of the Court : Pelham v. Xewcnstle, 3 
Sw. ‘290 n By the Imperial Statute 11 Geo. IV. and 1 Wm. IV. 
c. 36, s. 15, r. 16, sequestrators have the same power over docu
ments in th6'cnstody of a person committed for not delivering them, 

" er depositing them in Court, as they have over the contemnor's 
own property. This provision is incorporated into the law of this 
Province by R. S. 0. c. 40, ss. 34, 36.

Choses in Action.—As regards choses in action, an order of the 
Court is necessary, to enable the sequestators to sue for their recorery 
Irving v Boyd, 15 Or. 157 ; or they may be reached by motion i« 
the action in which the sequestration issued : see Ward v. Booth, 14 
L. R Eq. 195 ; Ex parte Nelson, Re Iloare, 14 Ch. D. 41.

But the chose in action is not bound by the writ of sequestration, 
until either the sequestrator, or the party prosecuting it, take steps 
to obtain payment : McDoieeR v. McDoiorll, 1 Chy. Ch. R 140 ; 10 
U. C. L. J. ; London and Canadian Loan ami Agency Co. v. Merritt, £
C. P. 375.

If the debtor admits the liability, and submits to the onler of the 
Court, an order may be made, without further suit, authorizing the 
debtor to pay, and deliver, the fund, or property, to the sequestrator : 
or authorizing the latter to seize the property : Wilton v. Metcalfe, 1 
Beav. 263 ; Re Slade, Slade v. ffulme, 45 L. T. N. 8. 276 ; 18 Ck.
D. 653 ; Crispin v. CumO.no, 1 L. R. P. 4 M. 622. But such order 
cannot be made without the debtor’s assent : lb.

A claim to indemnity, which a surety has against his principal. I 
liefore payment by the surety, is not a chose in action, which can bel 
reached by sequestration : Irving v. Boyd, 15 Gr. 157.

Pensions, and Salaries.—Pensions granted entirely for past ser-| 
vices, may be sequestered : Willcnck v. Terrell, 3 Ex. D. 323 ; 
v. Dent, 1 L R. P. 4 M. 366 ; McCarthy v. Goold, 1 Ba. 4 B. 3871 
but pensions and salaries for services, still being rendered, or whirl

\

may be required izi fut 
1 Cox 315 ; McCarthy 
R. 459 ; Spooner v. Pa 
ham, 3 Giff, 171.

Rents, and Profits 
natural produce, or ten 
land, whether freeholt 
which only confers a ri 
title to the land, or ter 
22 : or confer any priori 
20 Gr. 185 ; 21 Gr. 214 
attorn to the sequestra 
to him: Danl. Pr. 916 ; 
an order compelling tl 
The sequestrator may, 
for any period, during 
exceed the amount for 
Chy. Ch. R. 89.

If a tenant attorns I 
rent to another party, 
to the sequestrator : H( 
trator can make leases 
rente, will not exceed tt 
Harris v. Meyers, 3 Ch 
by his lease, affect the 
prior to the claim of the 
Meyers, 19 Gr. 541

Disposition of Pr<
•.ration confers merely i 
Where the sequestratio 
the proceeds of the gi 
satisfaction of the demi 
trator should not, how 
the proceeds into Court 
DanL Pr. 917.

Sale of Property. - 
sequestered, may, on th 
(. g., where goods are o 
22 ; or it is necessary f< 
writ issued ; lb ; Mitchi 
aionary interest in a fu 
Couper v, Taylor, 16 1 
must be made on notict 
rice of notice may be di

i)
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ns prsc- 1- 
e ; and 1 
stration 1 
l ii now If 
in com- ■ 

A. 8.1, 1

may be required i/i futuro, cannot be sequestered : Fenton v. Lowllter, Sequestration
1 Cox 315 ; McCarthy v. Gooltl, supra ; Collyer v. Fallon, 1 T. &
R. 459 ; Sgtooner v. Payne, 1 D. M. 4 G. 383, and see Lloyd v. Cheet- 
katn, 3 Giff. 171.

Rents, and Profits, of Real Estate, including crops, or other Reot, aod pro. 
natural produce, or rents paid in kind, are liable to sequestration, but Tmt^iiuul
land, whether freehold, or leasehold, cannot be sold under the writ, not saleable un-

ttels, in 1 
and al« i 1 

sequel- 1 
him, the 1 
nd ache- 1 
premises 1 
icastle, 3 1
Vm. IV. I 
er ilocn- 1 
ig them, 1 
temnor’i 1 
if of this 1

which only confers a right to the possdifeion, but does not transfer any d,r' 
title to the land, or term, to the sequestrator : Shaw v. Wriyht, 3 Ves.
22 ; or confer any priority over prior specific charges : Meyer* v. Myers, TenanU to w
20 Or. 185 ; 21 Gr. 214. Tenants in possession should be notified to notified, order 
attorn to the sequestrator, and pay their arrears, and growing rents, agaln8t 
to him: Danl. Pr. 916 ; and upon refusal, the sequestrator may obtain 
an order compelling them to attorn : Rowley v.^Rulley, 3 Sw. 306.
The sequestrator may, with the sanction of the Court, lease lands 
for any period, during which the rents in the aggregate, would not 
exceed the amount for which the writ issued : Marri» v, Meyers, 3
Chy. Ch. R. 89.

If a tenant attorns to the sequestrator, and afterwards pays his Paying rent to 
rent to another party, he may be compelled to pay it over again froment to0*'

sr of the ■ 
recoierj ■ 
lotion i° ■ 
",<><>tk, H 1

to the sequestrator : Harris v. Meyers, 2 Chy. Ch. R. 121. A sequee- ««questrstor. 
trator can make leases, for any period during which the aggregate i,,afe by eeques- 
rents, will not exceed the amount for which the sequestration issued :trutor- 
Harris v. Meyers, 3 Chy. Ch. R. 89. But the sequestrator cannot,

I by his lease, affect the right of a person holding an encumbrance
‘stratum, H
ake steps 1 

140; lofl 
territt, £ 1

I prior to the claim of the party issuing the sequestration : Meyers v.
I Meyers, 19 Gr. 541

Disposition of Property Sequestered — Prima facie a seques- Disposition of
1 tration confers merely a right of detainer of the property sequestered. ««!“”-
1 Where the sequestration however is issued for non-payment of money,

1er of the ■ 
rising the ■ 
lestrator : ■ 
felealit, 1 1
1; 18Ckl
ich order 1

I the proceeds of the goods seized will be ordered to be applied in
1 satisfaction of the demand : Davis v. Davis, 2 Atk. 24. The seques- 
1 trator should not, however, make the application, but should pay
1 the proceeds into Court upon leave obtained on motion in Chambers ;
I Danl. Pr. 917.

Sale of Property.—Where necessary a sale of personal property gaie- w|len or.

principd-B 
ich can bel

I sequestered, may, on the application of the sequestrator, be ordered, dered- 
1 <• g., where goods are of a perishable nature : Shaw v. Wriyht, 3 Ves.
I 22; or it is necessary for the satifaction of the claim for which the
1 writ issued : lb ; Mitchell v. Draper, 9 Ves. 208 ; a defendants rever-

r past ser-l 

$23;
A B.3S;| 

or white

1 sionary interest in a fund in Court, has been ordered to be sold ;
1 Coviper v, Taylor, 16 Sim. 314. The application for leave to -eell
1 must be made on notice : Mitchell v. Draper, 9 Ves. 208 ; but ser- 
1 rice of notice may be dispensed with : Re Rush, 19 W. R. 417.
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Sequestration. Notice must be given to the debtor, of an application for an 
êLttan fcr ««le*1 or'1er to sell property seized under a sequestration: Forbear. Con- 
must be given to nolly, 1 Chy. Ch. R. 6. According to the dictum of Mowat, V, 

C., in Meyer* », Meyer», 19 Or. 185, sequestered land may now 
be ordered to be sold, as well as goods and chattels ; but the 
full Court in Meyers v. Meyers, 21’Gr. at p. 218, expressed the 
contrary opinion, and stated that “ all that the Court does i, 
to direct the application of the rents and profits, and this, not by 
way of execution, but upon the ground that the party is in con
tempt for disobedience of some order of the Court. " See also Xcl
aim v. Nelson, 6 P. R. 194. • «

Parties having Adverse Claims.—Where property affected by a sequestration,
sequestration,_ or any interest therein, is claimed by some third person, hé'may
proceedings by. apply to the Court for relief, by a summary application in the qn0|e:

See Ord. 398-401, post. \ " \
He should not commence an action against the sequestrator, or 

disturb his possession without the leave of the Court. If he do so, 
he may be restrained by injunction.

Obstruction or Sequestrator, is a contempt of Court : Angel r. 
Smith, 9 Ves. 335 ; Pelham v. Newcastle, 3 Sw. 289 n, and see 
F ranch!yn v. Colhoun, 3 Sw. 276. But persons having claims on the 
property sequestered, adverse to the sequestrator, are not driven to 
bring actions, but may apply to the Cdurt for relief upon a motion in 
a summary way, under Ord. 398-401, and see Meyers v. Meyers, 19 
Gr. 541. 1

Obutruction of 
sequent: ator a 
contempt.

Death ofcon- 
temnor; when

Erueeedlnga may 
e continued 
against his re

presentatives.

Request ration 
may issue for 
default in pay
ment of money, 
on application In 
Chambers.

Death of Contemnor.—Where a sequestration has issued to 
compel payment of money, in case the contemnor die, an order may 
be obtained to continue proceedings against his heir, or devisee, as 
the case may be, Where the lands descended, or demised, would lie 
assets for the payment of the debt : Hyde v. OreenhiU, 1 Dick, 107 ; 
but where the writ issues for personal contempt, on the part of the 
contemnor, on the death of the contemnor, no order to continue pro. 
ceedings can be obtained : Turley r. Meyers, 3 Chy. Ch. R. 102 : 
Gilbert’s Chy. Pr. 86-87 ; except perhaps for the costs : see R. S. 0. 
c. 40, s. 102

290 If an attachment cannot be executed against 
the party refusing or neglecting to obey the order, by 
reason of his being out of the jurisdiction of the Court, 
or of his having absconded, or that with due diligence 
he cannot be found, and the Court is satisfied by affi
davit that such is the case, the party prosecuting the 
order shall be entitled to an order for a commission of

sequestration aga 
obedient party ; i 
purpose to sue o 
Ord. 46, s. 3.)

An order for sequel 
required to do an act 
ment directing its per 
security required by 1 
to a stay of proceeding 
Gr. 456.

Originally the sequ 
all other process bad 
where it would be in 
cessary to go through

An attachment ma; 
jurisdiction : BloomjU 
Wallbridge, 3 Gr. 628.

291. If a party 
to obey the order 
party prosecuting 
the time limited 
Chambers for a wi 
ing party, and up 
the motion, unies 
with such service 
other matters, if 
may order a writ

Where a writ of seq 
of money, unless soi 
parte, notice of motioi 
for recovering money i 
ment of debts, should 
Nelson v. Nelson, 6 P 
before Spragge, C., Ji 
tion was granted with

An order for paymi 
order to found a motic 
137.

The writ cannot pn 
ment for the recovery
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sequestration against the estate and effects of the dis
obedient party ; and it shall not be necessary for that 
purpose to sue out an attachment. (3rd J une, 1853 ;
Ord. 46, s. 3.)

An order for sequestration will not be granted against a defendant No sequestration 
required to do an act, where an appeal is pending from the judg- proceedings* 
ment directing its performance, and the defendant has perfected the ^2,d on ap" 
security required by the Orders of the appellate Court, entitling him 
to a stay of proceedings : Dunda» v. Hamilton <t Milton R. Co., 19 
Or. 466. V

Originally the sequestration only issued after an attachment, and Attachment need 
all other process had been exhausted. Under this Order in cases sequestration, 
where it would be impossible to execute an attachment, it is unne
cessary to go through the form of issuing one.

An attachment may be ordered against a party who is out of the 
jurisdiction : Bloomfield v. Brooke, 6 P. R. 264, and see Farevxll v.
II 'allMIge, 3 Gr. 628.

291 If a party who is ordered to pay money, neglects sequestration 
to obey the order according to the exigency thereof, the »wme»t of 
party prosecuting the order, may, at the expiration 0fm01ie3r' 
the time limited for the performance thereof, apply in 
Chambers for a writ of sequestration against the default
ing party, and upon proof of due service of a notice of 
the motion, unless the Court thinks proper to dispense t 
with such service, and upon proof by affidavit of such 
other matters, if any, as the Court requires, the Court 
may order a writ of sequestration to issue.

Where » writ of sequestration is sought, to enforce the payment Sequestration, 
of money, unless some special ground is made for proceeding j ex ^rîforc^p»vmt 
parte, notice of motion must be given ; and the ordinary procedure ot money de
fer recovering money demands, viz : writs of H. fa. Ac., and attach
ment of debts, should be first resorted to, or shewn to be unavailing :
XrUon v. Nelson, 6 P. R. 194 ; but see Re Russell Burnet v. Allen, 
before Spragge, 0., January 24, 1876, where the writ of sequestra
tion was granted without such preliminary proceedings.

An order for payment of money need not be personally served in 
order to found a motion for a sequestration : Long v. Long, 6 P. R.

The writ cannot properly be issued, to enforce an ordinary judg
ment for the recovery of money, wlpch does not expressly order pay.

*
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ment, or limit a time therefor : London and Canadian L. <fc A. Co. v, 
Merritt, 32 C. P. 375 ; Ex parte Nelson, Re Hoare, 14 C. D. 41.

292- Commissions of sequestration are to be directedCommitmion of 
Sequestration to
be directed to to the Sheriff, unless otherwise ordered. (3rd June,
Sheriff.

1853 ; Ord. 46, a. 4.)
For form of writ see : Rule S. C., Form No. 182.

Ord. 20.1. Order 293 provided that every order for the performance of an 
act, other than the payment of money, should limit a time after 
service for its performance, and provided an indorsement, notifying 
the party he was liable to attachment, Ac. The similar English order 
has been held to be no longer in force, as attachments can no longer 
issue on pnecipe : Thomas v. Palin, 47 L. T. N. 8. 207 : Rule S. C. 365.

wHt or attach 294. It shall not be necessary to issue a writ of
ment, or injunc-

294. It shall not be necessary 
tion, need not attachment or injunction upon an order for delivery of
Issue to enforce . . , . ,order for pews- possession, but the party prosecuting the order, upon 

tiling with the Clerk of Records and Writs an affida-

Writ of »esiFi
ance may issue.

<
How (hr Ord. 294 
in force now.

vit of service of the same, and of non-compliance 
therewith, shall be entitled without further orderik a 
writ of assistance. (3rd June, 1853 ; Ord. 46, s. 8J

Rules S. C. 341 and 379 provide that judgments for the recovery, 
or for the delivery of the possession, of land may be enforced by- 
writ of possession. It may be open to question whether these Rule» 
apply to orders for delivery of possession, for example, orders made 
under Ord. 464 post. This Order miy, therefore, still be in force for 
the purpose of authorizing the issue of a writ of possession to enforce 
orders, as distinguished from judgments, for possession.

Orders «in 
atiolished.

295- In lieu of an order nisi, notice is to be given 
of the motion for an order absolute. (6th Feb. 1865 ; 
Older 31.)

Prior to this Order, if an order obtained on prœcipe, were dis
obeyed, the party presenting the order, might on proof of service of, 
and of non-compliance with, thq^order, obtain on an ex parte appli
cation in Chambers, an order nisi against the party in default. This 
order required the party^in default to perform the act required of 
him in four days, and was required to be indorsed with the notice 
prescribed by Ord. 293, and to be personally served, and if it were 
disobeyed an attachment might then issue upon pnecipe. This 
Order dispenses with the order nisi, and enables the party prosecut
ing an order of course, to move at once to commit in the event of 
non-compliance with it : See note to next Order.

296- Where th 
by reason of defai 
in the Master’s o 
Records and Writ 
of the notice of n 
required to obey t

The application reft 
late to commit for n< 
office, or in the office o 
Registrar, or for not 1 
motion to commit is j 
Parry, 50 L. J. Chy. 21 
Order makes an exce] 
turned.

Formerly the notice 
course, was required to 
2 Ch. R. 12, but two 
S. C. 407 ; but see Exc 

The motion must be 
IIW, 18 C. L J. 166. 

On motions to comi 
accounts into the Mastc 
the party has been suit 
default is the only evid 
used: Paxton v. Dryd 
57, but on motions to ci 
Clerk of Records and ' 
the Crown, or Deputy ] 
vice of the order, and 
that it has not been con 

The certificate of d< 
tommerville v. Joyce, 1 
road, though no notice i 
I Chy. Ch. R. 381.

Where the order has 
served, the motion w 

| entitled to his costs : II 
And even after commi 

entitled to be discharge* 
that the accounts have b 
secounts will not be enq 
nor will the payment of 
discharge : Clark v. Cla

__ ______
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296 Where the application for such order is made on apviwtion
rr fur order to

by reason of default in production of books and PaPers”'^“l£),i”on" 
in the Master’s office, or in the office of the Clerk of*-0-- or office of 
Records and Writs, or in carrying in accounts, service „^t',otioe 
of the notice of motion upon the solicitor of the party fl"i^l1lidu>r ,uf" 
required to obey the same, is to be sufficient service.

The application referred to in this Order is one for an order abso- Motion to cnm- 
, ... , , mit ; service of

late to commit for non-production of documents m the Master s notice of motion.
office, or in the office of the Clerk of Records and Writs, and Deputy 
Registrar, or for not bringing in accounts. Service of a notice of 
motion to commit is generally required to be personal : Mann v.
Ferry, 60 L. J. Chy. 251, and see Gilbert’s Chy. Pr. 198-9, but this 
Order makes an exception to the general rule, in the cases men
tioned.

Formerly the notice of motion to commit for breach of an order, of
course, was required to be a four clear days’ notice : Gray v. Hatch,
2Ch. R. 12, but two clear days’ notice seems now sufficient, Rule,
S. C. 407 ; but see Exchange Bank v. Newell, 19C. L. J. 253.

The motion must be made before a Judge in Chambers : Keefe v. Motion must he
................ „ , ______ ' made before a
Ward, 18 C. I* J, 166. Judge.

On motions to commit for non-production, or not bringing in Default; how 
accounts into the Master’s office, the Master is to determine whether eet»bll,lied- 
the party has been sufficiently notified. The Master’s certificate of 
default is the only evidence of default which is necessary, or can be 
used; Paxton v. Dryden, 6 P. R. 83 ; IFilnon v. Wilton, 7 P. R- 
57, but on motions to commit for non-production in the office of the 
Vlerk of Records and Writs, or Local Registrars, Deputy Clerk of 
the Crown, or Deputy Registrar, it is necessary to prove the due ser 
vice of the order, and also to produce the certificate of the officer 
that it has not been complied with, lb.

The certificate of default should bear the latest possible date :
Xommervitle v. Joyce, 1 Chy, Ch. R. 202. Such a certificate may be 
read, though no notice of reading it be given : Matloch v. Plunkett,
I Chy. Ch. R. 381.

Where the order has been complied with, after notice of motion (;n*ts. where
served, the motion will be refused, but the applicant will beord” °beyed .... . rr rending motion.

j ‘Vititled to his costs ; lb.; Berrie v. Moore, 1 Chy. Ch. R. 107.
And even after committal for not bringing in accounts, the party is pinchirge from 

entitled to be discharged on production of the Master’s certificate custody, onjsub- 
I that the accounts have been brought in, and the sufficiency of the ence.
I accounts will not be enquired into on the application for discharge, 
j nor will the payment of costs be made a condition precedent of the 

iliacharge : Clark v. Clark, 3 Chy. Ch. R. 67.

V



I «I
II

168 Chancery Orders 297—304. Cha

<

Sufllelency of 
oompIlBDw; how 
determined.

Where the party has complied with the order, hot it is contended 
his compliance is insufficient, the question of sufficiency must be de
termined in cases pending in the Master’s office, by the Master upon 
a warrant to bring in a better affidavit, or accounts, as the case may 
be: Merkely v. Casselman, 1 Chy. Ch. R. 292, and see Wilton y■ 
Wilton, 7 P. R. 57.

But where there is an alleged insufficient compliance with an order 
in the office of the Clerk of Records and Writs, Local Registrar, 
Deputy Clerk of the Crown, or Deputy Registrars, the question of 
sufficiency must be determined on motion in Chambers to compel 
the party to bring in a better affidavit, or in default that he be com
mitted : Rost v. Robertson, 2 Chy. Ch. R. 66.

Ord. 297, Order 297 provided that orders in favor of, or against, persons 
not parties to a cause, may be enforced by same process as in case of 
parties, and is superseded by Rule S. C. 358 which is to the same 
effect.

Ord. 298-303. ■ Orders 298-303, were abrogated by Ord. 616, and see R. S. 0. c- 
40, as. 95, 96 ; o. 50, ss. 23-24.

XXV.—COSTS.
Rule* and Orders, 
of Court* of 
Chy and Q. B. 
and C. P. as to 
costs. Ac., con
tinued In force.

‘ The Rules, Orders, and practice of any Court, whose jurisdiction 
js vested in the High Court of Justice, or Court of Appeal, relating 
to costs, and to the allowance of the fees of solicitors, and attorney!, 
and to the taxation of cbsts, existing prior to the commencement of 
the Act, shall, in so far as they are not inconsistent with the Act, 
and the Rules of the Court in pursuance thereof, remain in forte 
and be applicable to costs of the same, or of analogous proceeding!, 
and to the allowance of the fees of solicitors of the Supreme Court, 
and the taxation of costs in the High Court of Justice, and the Court 
of Appeal. ” Rule S. C. 445 ; and see Rule 8. C. 428. »

304- Where the Court deems it proper to award costsSum in gross
mav be awarded , . . , ., ,
in lieu of taxed to either party, it may by the order direct payment ot

a sum in gross in lieu of taxed costs, and direct by and 
to whom such sum in gross is to be paid. And the 
same may likewise be done, upon such proceedings 
before the Court, or in Chambers, as have heretofore 
been matters of reference to the Master. (3rd June, 
1853; Ord. 45, s. 1.)

This Order would seem now to be in force in all the Division!, in
asmuch as it relates not merely to practice, but also to the jurisdic
tion of the Court on the question of costs.

Under this Order tl 
interlocutory applies 
cause, or may award < 
which were beyond 
Courts : Palmer v. I 
Reg. Lib. of that dat

The jurisdiction of 
where, nevertheless, 1 
cant. See note to Oi 
this Order the Court i 
not within the provit

305 It shall i 

upon disposing 
Order 36, in like 
in gross in lieu ol 
whom such sum i 
Ord. 45, s. 1.)

The jurisdiction of 1 

422, and see Holmesti 
power to award a sum 
made to them under t 
cations authorized by 
Judges of the High C 
lions of this Order, ii 
High Court See On

306- If upon 
to the Master tl 
unnecessarily, ai 
vance the intere 
same were taken 
disallow the cost 
taxation of costs 
between solicitoi 
party and party, 
that such pioce 
because they we 
cised, conducive 1 
not be the duty < 

22
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intended 
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S. 0. c.
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retofore 
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r award

I

Under this Order the Court may award a lump sum, not only on Çoart£jj9r tgattll 
interlocutory applications, but also for the general costs of the m a case not 
ante, or may award costs according to the lower scale, even in cases q c”j”riadictlôn. 
whi^h were beyond the former equitable jurisdiction of County 
Courts : Palmer v. Postle, before full Court, 7th Dec., 1878 ; see 
Reg. Lib. of that date. J£

The jurisdiction of the County Court, was excluded in many cases, 
where, nevertheless, the amount in controversy was very insignifi
cant See note to Ord. 653 post. Under the powers conferred by 
this Order the Court may award costs on the lower scale, even in cases 
not within the provisions of Ord. 553. *-c

305 It shall also be competent for a Local Master, 
upon disposing of applications made to him under £ ^eu 
Order 36, in like manner to direct payment of a sum ™otJ££nb*r 
in gross in lieu of taxed costs, and to direct by and to 
whom such sum in gross is to be paid. (3rd June, 1853;
Ord. 45, s. 1.)

The jurisdiction of the Local Masters is now extended : Buie S. C.
422, and see Holmested’s Manl. Pr. 214. But it would seem that the 
power to award a sum in gross for costs, would apply to applications, 
made to them under their extended jurisdiction, as well as to appli
cations authorized by Ord. 36. It would also seem that the Local 
Judges of the High Court, may in like manner act under the provi
sions of this Order, in proceedings before them in actions in the 
High Court. See Ord. 304, Rule S. C. 445.

•ary preceding! 
to be taxed

306. If upon the taxation of costs it should appear °rf( 
to the Master that any proceedings have been taken party 
unnecessarily, and which were not calculated to ad- “twwawUdto, 
vance the interests of the party on whose behalf the,nd client 
same were taken, it shall be the duty of the Master to 
disallow the costs of such proceedings, as well on the 
taxation of costs between solicitor and client, and as 
between solicitor and client, as on a taxation between 
party and party, unless the Master shall be of opinion 
that such proceedings were taken by the solicitor 
because they were in his judgment, reasonably exer
cised, conducive to the interest of his client. It shall 
not be the duty of the Master, on a taxation of costs 

22
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K*o«pUonInca»»between a solicitor and his client, to disallow to theof taxation be- ’

nary.

1 mThi1 !«nt,r solicitor his costs of such proceedings where it is made 
wiSdTt^itont'» appear that such proceedings were taken by the 
nwëeuîsîpro. desire of the client, after being informed by his soli- 
cwdiiKt unoewiu that the same were unnecessary, and not cal

culated to advance the interests of the client ; but 
the costs of such proceedings arc not to be allowed 
in any case where, according to the presept practice 
and rules of taxation, the same would not be allowed. 
(3rd June, 1853 ; Ord. 45, s. 2.)

The costs of unnecessary affidavits, going into the merits, filed on 
a motion for leave to appeal from a Master’s report : Sank v. Olovtr, 
6 P. K. 267, and on a motion to vacate a decree : Redford v. Todd, 
6 P. R. 154, were disallowed.

And see Rules S. C. 435, 158 d. e., 220, 230, 453 and 463, which 
also relate to the disallowance of costs of unnecessary proceedings.

Certain costs 
taxable between
Mwouïd'he'ai-17’ and party, the Master may allow to the party entitled

307- Where costs are to be taxed as between party

lowed a* be
tween nolle! tor 
and client.

to receive such costs, tfae like costs as are taxable where 
costs are directed to be taxed as between solicitor and 
client, in respect of the following matters :

1. Advising with counsel on the pleadings, evi
dence, and other proceedings in the cause ;

2. Procuring counsel to settle and sign such plead
ings and petitions as may appear to have 
been proper to be settled by counsel ;

3. Procuring and attending consultations of coun- 
> sel;

4. The amendment of bills ;

5. On proceedings in the Master’s office ;

6. Supplying counsel with copies of, or extracts
from, necessary documents. (3rd June, 1853; 
Ord. 45, s. 3.)

Chan
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1853;

Where, in an administration suit, the plaintiffs, who were next of Extraordinary 
kin, had incurred the expense of several journeys to examine the cùrrrd'by'plaio- 

books of the estate and make enquiries, Ac. ; and also of other 
proceedings in the Master’s office, without the consent of the credi- e»t. dimiiowad aa 
tors who were alone beneficially interested, and after they knew *gai'1*1 e"tBt* 
that the estate was insolvent ; such costs were disallowed : fie Ro
tation, Robertnon v. Robertton, 24 Gr. 555.

Notwithstanding this Onler, charges, and allowances, which might 
very properly be allowed on a taxation between solicitor and client, and client 
when the costs come out of the plaintiff’s fund, or one in which he 
i« interested, may nevertheless be disallowed out of a fund in which 
he has no interest : lb. The costs of preparing and tendering a 
conveyance before suit are not taxable as costs in a cause subse
quently brought : Pringle v. McDonald, 7 P. R 152.

308- I» allowing such costs, the Master is not to Master not toallow eosta not
allow the party any costs which do not appear to have necessary, or in. 
been necessary or proper for the attainment of justice, over*c»utioB- 
or for the defending his rights ; or which appear to 
have been incurred through over-caution, negligence 
or mistake, or merely at the desire of the party. (3rd 
June, 1853 ; Ord. 45, s. 3.)

309 The fees and disbursements set forth in the Tariff of t*» 

Tariff annexedk to these Orders, may be charged in 
respect of the services therein enumerated.

This Order is now to a great extent superseded by Rule S. C. 432, ord. so», how hr 
tod the new tariff of fees promulgated 10th September, 1881. See in torc*- 
Holmested’s Manl. Pr. 188. But where no Court fees are provided by 
the old common law tariff for any proceeding, resort is still to be 
tad to the tariff referred to in this Order, so far as it is not abro
gated by the tariff prescribed by Ord. 615.

310. No bill of costs where the amount claimed n° mii of costs. - , . exeeeding $30 to
exceeds thirty dollars is hereafter to be taxed by thebe,a**dbJ

" " hegistrar.
Accountant, Registrar, or Judges’ Secretary, but every 
bill exceeding that sum is to be taxed by the Taxing 
••fficer, notwithstanding anything to the contrary con
tained in the order. (1st April, 1867 ; Ord. 16.)

Prior to The Judicature Act the costs of motions in Chambers and Tsiatinn of costs 
in Court, where they were under $30, might be taxed by the officerlnTornnU> mu,<

f
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be by Tiling 
Officer

issuing the order. It is doubtful, however, whether any costs can 
now be taxed in Toronto, except by one of the Taxing Officers. See 
Rule S. C. 438.

Revision of tui
tions by local 
officer*.

311. Every Local Master is forthwith, after taxing a 
bill of costs, to transmit the same by-mail to Toronto, 
addressed “ To the Taxing Officer of the Court of Chan
cery, Toronto,” and he is to allow in the bill the post
age for the transmission and return of the bill, and 
shall prepay the same ; and is to allow in the bill the 
sum of one dollar as a fee for the revision of the bill 
by the Taxing Officer at Toronto, and a law stamp for 
that sum, with postage stamps for the postage, is to be 
paid at the time of taxation by the party procuring the 
bill to be taxed ; and the Local Master is to transmit 
with the bill to the Taxing Officer at Toronto, the law 
stamp, and the necessary stamps for postage on the 
return of the bill to the Local Master. (6th Feb. 1865; 
Ord. 37.)

Revision of tax*- This Order is modified by Rule S. G. 311. A revision cf taxation ii 
iary’.'andVhen^ now necessary to be had only in actions, for the administration of an 

estate, or for partition, or for foreclosure, redemption, or sale of 
mortgaged premises, or in actions where the costs are payable ont 
of an estate, or out of a fund in Court, or where infants are affected 
by the taxation : See Rule S. C. 439. In other cases the revision may 
be demanded by any party interested ; but unless demanded it is not 
necessary -.Rule S. C. 439, 6. c. See Holmested’s ManL Pr. 181-2.

A review of taxation may also now be had, and an appeal there
from to a Judge, as provided by Rules S. C. 447-450. See Holmeatedi 

ation *by "local*** Manl. Pr. 183. Notwithstanding Rule S. C. 449, it has been held 
officers how that an appeal from a taxation by a Local Officer, will not lie direct 
brought. ^ a Judge, but that the bill must be revised by one of the Taxing

Officers in Toronto, from whom alone an appeal to a Judge will be 
entertained ; Crowe v. Steeper, 2 C. L T. 83.

oifiTOr’oo'reoeipt 312 The Taxing Officer at Toronto, upon receiving 
e>t bin for re- the bill of costs, is to examine the same, and to mark 

in the margin such sums (if any) as may appear to him 
to have been improperly allowed, or to be question

able; and he is to revise the taxation, either ex park,

optional.

Review of taxa
tion.

Chai
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or upon notice to the Toronto agent (if any) of the 
solicitor whose hill is in question, as in his discretion 
he may see fit ; but notifying such agent (if any) in all 
cases where the taxation is not clearly erroneous, or 
where the amount in question is so large as in the 
judgment of the Taxing Officer, to make such notifi
cation proper. Such notification may be,by appoint
ment mailed to the address of the agent (if any). If 
upon the revision the sums disallowed shall amount to 
one-twentieth of the. amount allowed upon taxation, 
the Taxing Officer is to add to the amount taxed off, 
the amount of postages, and the sum of one dollar 
aforesaid, and is thereupon to re-transmit the bill so 
revised to the Local Master. (6th Feb. 1865 : Ord. 38.)

The Taxing Officer, on revision, may restore items improperly dis- Power» of Taxing 
illowed by a Local Master ; as well as strike out, or reduce, any °D re' ‘ 
which may have been improperly allowed, even though in the dis
cretion of the local officer : Keim v. Yeagley, 6 P. R. 60 ; Re Robert- 
ton, Robertson v. Robertson, 24 Gr. 555.

Bat the Taxing Officer cannot receive evidence to show that costs 
are payable otherwise than the order awarding" them, construed by 
the ordinary rules of construction, directs : Keim v. Yeagley, 6 P.
R. 60.

313. No sum is to be inserted in the report of a 
Local Master as taxed and allowed for costs, until such 
revision by the Taxing Officer; but in a case of urgency 
a writ of execution may issue to levy debt or costs, or 
both, upon the order of a Judge, subject to the future 
revision by the Taxing Officer. (6th Feb. 1865; Ord. 39.)

Where it is necessary that costs should be revised, the Master 
I should state in his report that they have been revised, and should 

not date his report until the revision is complete : Waddell v. McCoU, 
14 Gr. 211.

No num to be in
serted for costs, 
In report, until 
after revision.

But execution In 
eases of urgency 
may issue.

Where revision 
necessary, report 
not to be dated 
until revision 
completed.

314 Where a guardian ad litem is appointed on the Guardian act
... „ . 6 , . . , . litem, fee of $16

application of the plaintiff, to an infant, or to a person to t»paid in «eu 

of unsound mind, not so found by inquisition, no costs 
I are to be taxed to the guardian ; but in lieu thereof,

A

y
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the plaintiff is to pay to the guardian a fee of fifteen 
dollars, and his actual disbursements out of pocket 
and the plaintiff in case he is allowed the costs of the 
suit, is to add to his own bill of costs the amount he so

But Court may pays. But the Court ma)7, in special cases, direct the
award taxed ■.* * -, - .. 1
«»ta. allowance of taxed costs to a guardian ad Idem. (1st

April, 18G7 ; Ord. 18.)

Defcndant* im- 315- Where two or more defendants defend by dif-
properly nerer- . , . ,
in* «re to be furent solicitors under circumstances that, by the law
allowed but one , " “

set of coats of the Court, entitle them to but one set of costs, the
without special
order. Taxing Officer, without any special order from the

Court, is to allow but one set of costs ; and if two or 
more defendants defending by the same solicitor sep
arate unnecessarily in their answers, or otherwise, the 
Taxing Officer is, without any special order of the 
Court, to allow but one answer and set of costs. (1st 
April', 18U7 ; Ord. 17.)

Unie aa to de- The rule which requires defendants in the same interest to join in 
f^defei^ef only * the defence, appears only to apply to defendants standing in a fidu- 

uea'^retrU*t c'ary portion, either as trustees: Farr v. Sherijfe, 4 Har. 528; or 
centuin que trust : Peillon v. Brooking, 4 L. T. N. 8. 731 ; Sm. Pr. 
837-8 ; but see Crawford v. Lunity, 23 Gr. 251. Thus in a suit for 
specific performance by a vendee against the vendor, and a subse
quent vendee of the same property, it was held the defendants 
might properly sever in their defence, and employ separate solicitors : 
Barrett- v. Campbell, 7 P. R. 150. But when husband and wife 
severed in a partition suit, the costs were ordered to be borne by 
the wife’s share : Mildmay v. Quiche, 46 L. J. Ch. 667.

And not then 
where fraud 
charged,

Where one of several defendants is charged with fraud, the others 
are justified in severing, even though they stand in a fiduciary post 
tion : see Conolly v. Hill, 7 P. R. 441.

One defendant Where defendants have severed under circumstances which, if 
eriNg0|>MasiwV" 8everance were improper, would disentitle one of them to costs 
can not an under in tolo, the Master cannot act under this Order, if the judgment 

award the defendants costs generally. The Order applies only 
where all the defendants are to blame for the severance, and one set 
of costs is consequently apportionable between them : Reid v. Stephens, 
3 Chy. Ch. R. 372.
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316. Where costs are awarded to be paid, it shall be£Vyux 
competent to the Taxing Officer to tax the same, with- ”l£™‘eexpre“ 

out an express reference to him for that purpose.
(29th June, 1861.)

317. Where in a suit for administration, or partition,
or partition and sale, the Master finds that the costsmoûnttoiâper 
amount to twenty-five per cent of the value of thcy^Vw report 

property involved in the suit, he is to certify to .the ,p*ci*lly",to' 
Court the amount of the costs, and the special circum
stances, if any, connected therewith.

See now Ord. 643, pod.

The provisions of this Order would still apply when taxed costs 
are allowed instead of a commission, as provided by Ord. 643.

Order 318. Provided that where a plaintiff’s costs were ordered Ord. 318. 
to be taxed, and the Master found the case Jto be within the compe
tence of a County Court, he was to tax no costs unless the order also 
contained a declaration that the cause was proper to be brought in 
Chancery. This Order is now obsolete.

After the passing of the Order,r the equitable jurisdiction of the Lower scale of 
County Courts was taken away and vested in the Court of Chancery, 
and a lower scale of costs provided to meet such cases. See Ord.
533, Rule S. C. 615.

Under a general direction to tax costs, the Master is to tax to taxaccording to
according to the scale applicable, having regard to the nature, and scale applicable 
«mount, of the claim involved : Brough v. The Brantford N. de P. B. direction*11*'1*1 
R. W. Co., 25 Gr. 43 ; Kennedy v. Brown, 6 P. R. 318. The Master's 
decision, however, is appealable : Smith v. McDonald, 25 Gr. 600 : 
but see Crowe v. Steeper, 2 C. L. T. 83.

As to cases in which the lower scale is applicable, see Ord. 553 
and note.

319. Where the costs of one defendant ought to be Co,,t* 'V“y J" 
paid by another defendant, the Court may order pay- }^dabnyt t" an” 
ment to be made by the one defendant to the otherother- 
directly ; and it is not to be necessary to order payment 
through the plaintiff. (20th Dec. 1865 ; Ord. 18.)

Under Rule S. C. 428 the costs of, and incident to, all proceedings, Cost» Injliscre- 
are in the discretion of the Court, but a trustee, mortgagee, or other
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Costs between 
co-defendants.

person entitled by the rules of equity to costs out of a particular 
estate, or fund, cannot be deprived thereof.

A-defendant is usually liable to pay costs to his co-defendant,when 
the latter is an innocent party, and is necessarily brought into the 
litigation in order to enable the .plaintiff to obtain complete relief in 
the action : see McLean v. Qrdnt, 20 Gr. 76. Formerly at law there 
was no’practice, authorizing a judgment to be given against a defen
dant, for the payment of the costs of a co-defendant either directly or 
indirectly : and even in equity, prior to this Order, the Court of 
Chancery was accustomed only to order such costs to be paid by the 
circuitous process of directing the plaintiff to pay them, and add 
them to his own costs. In interpleader proceedings by sheriffs, the 
costs of the sheriff were included in the costs of the successful party 
under R. S. O., c. 54, s. 16. This Order would seem now to 
apply to all Divisions of the High Court as it appears to be of the class, 
which regulate not only the procedure but the jurisdiction of the 
Court, inasmuch as it confers a jurisdiction on the Court to do 
directly, what it formerly only did in an indirect way.

Costs of appeal
from report may

«

be awarded to 
appellant.

c Coeta of appeals 
from reports.

2 how awarded.

320 In the case of an appeal from a Master’s report, 
the Court may give the costs of the appeal, or any part 
thereof, to a successful appellant. (20th Dec. 1865; 
Ord. 36.)

When some grounds of appeal are allowed with costs, and others 
disallowed with costs ; the appellant is entitled to all the costs of the 
appeal that are exclusively applicable to the objections allowed, and 
to a proportionate share of those costs common to all the objections, 
according to the number of really distinct grounds of appeal on which 
he succeeds ; and the same rule applies to the costs of a respondent : 
Bank of Montreal v. Ryan, 13 Gr. 204. Sometimes instead of giving 
costs to each party of so much of the appeal as to which he succeeds, 
the general costs of the appeal are awarded to one of the parties, 
subject to the deduction of a proportionate part of the gross amount, 
in respect of the partial success of the other party. Thus, when 
there were four district grounds of appeal embraced in eleven objec
tions, of which objections two only were allowed, the Court gave the 
general costs of the appeal to the respondent, deducting therefrom 
one-fourth in respect of the partial s|Mu of the appellant : Fergu
son v. Frontenac, 21 Gr. 188. *a4*^^v*

Notwithstanding |he provisions of Rule S. V. 428 referred to in the 
preceding note, it improbable that no alteration will be made in the 
practice as to the disposition of the costs of appeals from Master’s 
reports, and the Judges will probably continue to follow the rules 
of the Court of Chancery. The general rule is, that the costs
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General rule i*, 
that costs folion 
the event

But when appeal 
successful only 
on some insig
nificant point, 
appellant may 
be ordered to pay 
all costs

should follow the event of the appeal : Downey v. Roaf, 6 P. R. 89 ;
Huntington v. To» Brocklin, 8 Gr. 421 ; and the word “ event ” is to 
lie understood distributively: Bank of Montreal v. Ryan, 13 Gr. 204.
But where the appeal fails on the principal point involved, anil suc
ceeds only as to a comparatively insignificant one, the whole costs of 
the appeal may be given to the respondent : Brownlee v. Cunning
ham, 13 Gr. 586. And where the Court is of opinion, that the 
finding of the Master was a fit subject for discussion under the 
circumstances, although the appeal be dismissed, costs may be 
refused : Secord v. Terryberry, 14 Or. 172, and costs have also been 
refused of a successful appeal, where the report was defective, and 
the solicitors appeared to have been negligent : Chaster v. McLean,
10 Gr. 576.

When an appeal was dismissed on a ground raised for the first cents, when in
time on the appeal, and not adjudicated upon by the Master, the JJiow«ï™n*po!nT 
Court refused costs : He ward v. Wolfenden, 14 Gr. 188 ; McDonald not adjudicated ’ 
v. Wright, lb., 284, and the same rule applies when the appeal is Up°" by Mast*r' 
successful on a ground not taken before the Master : Ooddard v. Jef
freys, 46 L. T. N. S. 904. Where an appeal by an executrix was 
allowed without costs, on the hearing on further directions the Court 
refused to order the costs of the appellant to be paid out of the estate:
Story v. Dunhp, 13 Gr. 375.

Order 321 provided that bonds for security for costs were to be Ord. 321. 
made to the Registrar, that all defenderts were to be included in the 
same bond ; and the amount of the penalty was to be fixed by the 
Judge, or Master, making the order, and is superseded by Rules S. C.
430, 431.

XXVI.—PROCEEDINGS TO REVERSE, ALTER,
OR EXPLAIN, DECREES, OR ORDERS.

Orders 322-329 regulated the practice on the rehearing of decrees, Ord. 323-32». 
and orders, and are superseded by Rules S. C. 510, 522-531.

330- Any party entitled by the former practice to file Application^ 
a bill of review, praying the variation or reversal of an tuted fli/bin» of 
order, upon the ground of matter arising subsequent to impeach decrees,

J . .11- , , . , and bills to carrythe order, or subsequently discovered, or a bill in the decrees into ope- 

nature of a bill of review, or a bill to impeach a decree 
on the ground of fraud, or a bill to suspend the opera
tion of a decree, or a bill to carry a decree into operation, 
is to proceed by petition in the cause, praying the relief 
which is sought, and stating the grounds upon which 
it is claimed. (3rd June, 1853 ; Urd. 9, s. 18.)

23
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9

Orel. 330, 
whether now In 
force.

How far this Order continues in force, if at all, is doubtful. It 
prescribes the filing of a petition in lieu of various forms of supple
mental bills, which are abolished by Ord. 6 ante. In England, where 
no such practice as that prescribed by this Order was in force at 
the time of the passing of The Judicature Art, and the practice 
of tiling supplemental bills prevailed, it has been held since The Judi
cature Act came into force, by analogy to the former practice, that in 
order to set aside a judgment obtained by fraud, a new action must 
now be brought : Flower v. Ltoyd, fi Ch. D. 297. Whether in this 
Province, relief in such a case could be granted on motion, or on 
petition, in the original action under this Order ; or whether a new 
action is necessary, has to be determined.

On petition under A person presenting a petition under this Order, iu*a case where 
required! " formerly a bill of review, or a bill in the nature of a bill of revitw, 

should have been filed, was required to give security for costs : 
Sadlièrv. Doyle, before Proudfoot, V. C., 19 and 26 Nov. 1877, and 
see Beanies’ Orders, pp. 314, 366, and see Canadian Order in Chy. 
12th July', 1844, lxxix ; but see Ord. 1 ante.

tlon'unneceUaty Leave to file a petition under this Order was not necessary in any 
case : Dugyan v. McKay, 1 Chy. Ch. R. 380.

For cases in which petitions have been presented under this Order, 
see Bank of Upper Canada v. Wallace, 16 Gr. 280 : Brown v, 
Stayner, 16 Gr. 1 ; Durable v. Coboury <k P. B. IP. Co., 29 Gr. 121; 
Mason v, Stney, 12 Gr. 143 ; Colonial Trusts v. Cameron, 21 Gr. 70: 
Robson v. Wride, 14 Gr. 606 ; 15 Gr. 565.

decreeson', CaCh(1 ^ILLS TO IMPEACH DECREES ON THE GROUND OF FRAUD.—A bill of
of fraud. this kind was, prior to this Order, proper, where a decree had been

obtained through fraud. Where the decree, however, had also been 
* affirmed by the House of Lords, it would seem necessary that appli

cation should be first made to the House of Lords for directions : 
Shed den v. Patrick, 1 Macq. H. L. C. 535, and see Tommey v. White, 
4 H. !.. C. 313.

Bills to suspend BILLS TO SUSPEND THE OPERATION OF A DECREE.—Bills of this 
cree™1*011 °f d° kind were formerly necessary whenever it was sought to stay the 

execution of a decree, e. gr., where an appeal was pending from the 
decree. But relief of this kind has, since this Order, been granted on 
motion in Chambers, without even a petition : Campbell v. Edwardt, 
CP. R. 159 ; Walker v. Niles, 3 Chy. Ch. R. 418. In such cases 
security is generally required to be given : lb. The staying pro
ceedings pending an appeal is discretionary. In a case where the 
Court refused to stay proceedings pending an appeal from an order 
allowing a demurrer, it directed that an answer filed should not pre

judice the appeal : 
R. 125.
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necessary where the 
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J *
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or costs: 
1877, and 
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Broust v. 
Gr. 121; 
1 Gr. 70 :

-A bill of 
had been 
also been 
îat appli- 
rections ; 
v. White,

s of this 
stay the 

from the 
anted on 
Vdwardt, 
ch cases 
ing pro- 
here the 
an order 
not pre

judice the appeal : McMurray v. Grand Trunk R. W. 3 Uhy. Ch.
R. 125.

Bills to Carry a Decree into Operation, were sometimes Bill» to carry do- 
necessary where the parties had neglected to proceed upon the de-uon. ntoopere 

cree, and their rights under it had become embarrassed by subsequent 
events, and it was necessary to have them settled by the decree of 
the Court. See Mitford Pleadings, 3rd ed., 75./ ff Bills of Review, and Bills in the Nature of Bills of Re- Bills of review.

^ view.—Prior to this Order, where a party sought to impeach a de
cree, either for error in law appearing in the body of the decree, with
out further examination of matters of fact, or in respect of some new 
matters arising after the decree ; or on new evidence discovered after 
decree made, which could not possibly have been used when the *
decree was pronounced. In such cases, where the decree had been 
enrolled, a bill of review was filed, and where it had not been en
rolled, a bill in the nature of a bill of review was the proper pro
ceeding.

When the bill was filed on the ground of error, it was necessary When bill «led 
to specifically assign the error complained of, and it must have been error of law
an error of law, apparent on the face of the decree, and not a mere be apimm.t
error of judgment : Green v. Jenkins, 6 Jur N. S. 515, e. g.: It could °n <*c* ° decrw * 

not be assigned for error that any matter had been decreed contrary 
to the proofs : Mellish v. Williams, 1 Vern. 166 ; and see Old. 334 post.

Setting down Petition.—The practice on this point is regulated Setting down p- 
by Ord. 418, post. “tion-

331- The petition is to be verified by affidavit, and Petition to be* , • verified, and
served upon the solicitors of all parties interested ; and “reed on »u par., r r ’tie» interested.
in case a party has no solicitor, then upon the party.
(3rd June, 1853 ; Ord. 9, s. 18.)

See note to Ord. 330.

332- Upon the copy of the petition served is to be noUm to be in- 
endorsed the following memorandum or notice : “ If «erved °n copy 
you do not appear on the petition the Court will make
such order on the petitioner’s own shewing as shall 
appear just, in your absence ; and if this petition is 
served personally you will not receive any notice of 
the future proceedings on the petition.” (9th May,
1862.)

See note to Ord. 330.

II
 W

 II
 IIW
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Hearing of peti
tion. 333 Upon the hearing of the, petition, the Court 

may either make a final order, or direct the petition to 
stand over, with liberty to the parties interested in 
sustaining the decree to file a special answer to the 
same ; and may make such order as to the production 
of further proof, and the manner thereof, and the 
further hearing of the petition, as the Court deems 
meet. (3rd June, 1853 ; Ord. 9, s. 18.)

See note to Ord 330.

The respondent may file affidavits in answer to the petition, with
out first obtaining the leave of the Court : Robson v. IVride, 14 Or. 
606 ; 15 Gr. 565.

334. Where the reversal or variation of an order is 
sought upon new matter, such proof as would have

When reversal 
sought on new 
matter, same
St* a.'on'moUon been requisite upon a motion to file a bill of review 
review. must be supplied. (3rd June, 1853; Ord. 9, s. 18.)

See note to Ord. 330.

Proof requisite to The rule as to the proof requisite upon a motion to file a bill of re-frequi 
support bill of 
review. view was thus laid down in the Privy Council, in Hosking v. Terry, 

8 Jur. N. S. 977 : “The rule which we collect from the cases cited 
in the argument is this, that the party who applies for permission 
to file a bill of review, on the ground of having discovered new evi
dence, must show that the matter so discovered has come to the 
knowledge of himself and his agents, for the first time since the 
period at which he_could have made use of it, and that it could not 
with reasonable diligence have been discovered sooner ; and second
ly that it is of such a character, that if it had been brought forward 
in the suit, it might probably have altered the judgment.” See also 
Mason v. Sevey, 12 Gr. 143.

order.notd«wn 335- An application to amend an order which has 
with”judgment,- not been drawn up in conformity with the judgment 
end"ïccîdenui pronounced, so an to make the same conformable there- 
dâbtèinechàm-n to ; and an application to correct, any other clerical
beta.

mistake in an order, or an error arising from an acci
dental slip or omission, may be made in Chambers on 
petition, and the Court may grant the same, if under 
all the circumstances the Court sees fit. (20th Dec. 
1865; Ord. 19.)
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.
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Clerical mistakes in judgments, or orders, or errors arising therein Clerical error» 
from any accidental slip, or omission, may at any time be corrected 0n motln. 
by the Court, or a Judge, on motion without an appeal. Rule S. C.

This Rule, in part covers the same ground as Ord. 335, it does not 
in terms include the cases intended to be covered by the prior part 
of that Order—and as to such, the Order would seem to be in 
force in all the Divisions of the High Court.

An application to amend under this Order, should as a general Motion to *mmd 
rule, be made on notice: Radenhurst v. Reynohlt, II Gr. 521. “la,leon
Where anything beyond the judgment delivered by the Judge, 
and the judgment, or order, drawn up in pursuance"thereof, have to 
be looked at, the motion should be madeyin Court : Lapp v. Lapp,
3 Chy. Ch. R. 234 ; S. C. 4 Chy. ChVR. 3.

A judgment entered on prœeipe cannot be amended on an applica- Amendment 
tion in Chambers, by inserting therein any special direction which °n
could not properly be included in a judgment issued on prœeipe :
Ross v. Fader, 3 Chy. Ch. R. 236.

A consent judgment, or order, maybe amended by striking out Consent Judg- 
terms not consented to : Merchants Bank v. Orant, 3 Chy. Ch. R. 64. JÎH-îîMeeiftt’

But after a judgment by consent, has been passed, and entered, 
it cannot be varied, on the ground that the consent was given 
inadvertently, without evidence of mistake, or misapprehension, 
sufficient to set aside an agreement : Attorney-General v. Tomline, 7 
Ch. D. 388 ; Davis v. Davis, 13 Ch. D. 861.

An interlocutory order, consented to under a mistake, may be 
discharged, though the mistake was on one side only : Mullins v.
Howell, 11 Ch. D. 763 ; and see Gilbert v. Endcan, 9 Ch. D. 259.

The names of persons who have been joined as co-petitioners with
out their consent, have been struck out of an order made on such 
petition : Re Savage, 15 Ch. D. 657.

Under Rule S. C. 338, any usual words, or directions, which may have 
been inadvertenly omitted from an order, or judgment, may be added: 
see Ex parte Straight, 16 W. R 661 ; Andrews v. Bohannon, W. N.
(69) 80 ; Warman v. Zeal, W. N. (71) 241 ; Moffatt v. Hyde, 6 U.
0. L J. 94 ; Jefferys v. Smith, 11 VV. R. 479 ; Re Granville, W. N.
(78) 21 ; Bird v. Heath, 6 Ha. 236 ; Re Tiel, 11 W. R. 351 ; Turner 
r. Hodgson, 9 Beav. 265 ; Trevelyan v. Charter, 9 Beav. 140 ; Hughes 
v. Jones, 26 Beav. 24.

So also omissions as to costs reserved, and which were by mistake 
not provided for, may be supplied : Finey v. Chaplin, 3 D. G. & J.
282 ; and see St. Michaefs College v. Merrick, 26 Gr. 216 ; Fritz v.
Hobson, 14 Ch. D. 542.

A
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Hut not any ^ But the omission of any term, or direction, which could only be 
upon which judg-introduced under the express judgment of the Court, could not 
Court "necessary formerly be supplied upon an application under Ord. 335 : Bird v. 
except by eon- Heath, 6 Ha. 236 ; nor could any substantial addition be made to 
Mnt" a decree/m motion, except by consent : Willis v. Parkinson, 3 Sw.

233 ; blit see Ord. 336.

And/where the decree did n8t direct the payment of costs “forth-' 
with,” and it did not appear that such a direction was intended by 
the judgment, an application to amend was refused : Wilson v. 
Robertson, 3 Chy. Ch. R. 100. <■

Order made with
out jurisdiction 
elands, if not 
moved against, 
and cannot be 
questioned in 
collateral pro
ceeding.

An order made without jurisdiction, if not appealed against, must 
stand : Wed v. Doumman, 27 W. R. 697 ; and a1 défacto judgment, 
which has not been set aside, cannot be objectéd to, as having been 
rendered ultra vires, in an action of trespass for acts done under it: 
see Bruce v. Canadian Bank of Commerce, befofre Osler, J., 26th 
September, 1882 ; Forester v. Thrasher, 9 P. R. 383.

336- Where an order as drawn up requires amend-Amendment of

"rJ o"which* ment in any other particular on %hich the Court did 
judication. not adjudicate, the same may be amended in open

Court on petition without a re-hearing, if under all 
the circumstances the Court deems fit. (20th Dec. 
1865; Ord. 20.)

Where the application was made after the time within which the 
cause could have been reheard without leave, it was held that the 
applicant need not apply for leave to move, but must, nevertheless, 
make out such a case as would be necessary, in order to obtain leave 
to rehear after the time had elapsed : O’Donoghue v. Hembroff, 19 
Gr. 95.

XXVII.—REVIVOR AND SUPPLEMENT.

Ord. 837-343.

Ord 344-361.

Orders 337-343 related to the revivor of suits ; and are super
seded by Rules S. C. 383-391.

Orders 344-351 related to amendments, when a suit was defec
tive by reason of some imperfection in the bill, and not in conse
quence of an event arising subsequent to its institution ; or when 
facts occurring after the institution of the suit were sought to be 
put in issue ; and are now superseded by the Rules S. C. See Holme- 
sted’s Maul. Pr. 248-252.

Ch/
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XXVIII. PAYMENT OF MONEY INTO, AND 
OUT OF COURT.

The following Order» 352-473 regulated the office of the Account- Onl. 352-373. 
ant of the Court of Chancery. At the time of the passing of The roble!” ”l’pl1 
Judicature Act there was no Accountant of that Court, but the 
iluties of that office were discharged by the then Referee in Cham
bers of the Court of Chancery. See Orel. 633.

The suitors’ accounts in the Courts of Queen’s Bench, Common 
Pleas, and Chancery, were, on the passing of The Judicature Act, 
consolidated, and placed in charge of an officer called the Account
ant of the Supreme Court : Rule S. C. 475, and by Rule H. C. J. 
x., passed 25th August, 1881, all moneys and securities &c., standing 
in the name of the Accountant of the Court of Chancery, or the 
Pieferee in Chambers, or any other officer named by the Court of 
Chancery, or in the name of the Clerk of the Crown and Pleas of 

|\theiCourt of Queen’s Bench, or the Clerk of the Crown and Pleas of 
the Court of Common Pleas, on the 2lst August, 1881, were trans
ferred to, and vested in, the Accountant of the Supreme Court as 
such Accountant. See ,f. A. s. 68.

Ord. 352-373, and 568-583, are not expressly made applicable 
to the office of the Accountant of the Supreme Court ; but, in the 
absence of any other positive regulations to the contrary, the practice 
in that office continues to be governed by those Ordere, with such 
modifications as the new régime necessitates,

<r
352. Money ordered to be paid into Court by any Money ordered 

person is to be paid into the Canadian Bank ot Com- court,Pi1»<tôD£
. , ... . . - ,, _ . , pell into Canamerce, at ioronto, with the privity of the Registrar, <u»n Bank of 

and in no other manner. (10th Sept. 1800 ; Ord. 18,;
See Ride S. C. 476 : Maclennan 360. ' .
The word “Registrar,” in the Order was changed to “Account

ant” by Ord. 568 ; and for “ Accountant” was substituted “ Referee 
in Chambers” by Ocd. 626, the latter office is now practically 

- abolished.

353. A person desiring to pay money into Court, is on payment into
r J * e Court, order to

to produce to the Ledger Clerk the oitler, if any,,^ prlod“l^,and 
under which the same is payable, and is to file aflled- 
pmcipe in the form set out in Schedule O. (10th 
Sept. 1866 ; Ord. 19.)

The words “Ledger Clerk” were changed to “ Accountant,” by 
Ord. 569 ; and for “Accountant” was substituted “ Referee in 
Chambers, ” by Ord. 626.

J
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Receipt to be 
given In dupli 
cate by Bank.

354 The Bank, on receiving Aioney to the credit ot 
any cause or matter, is to prepare a receipt therefor in 
duplicate ; and one copy is to be delivered to the party 
making the deposit, and the other is to be posted or 
delivered the same day to the Ledger Clerk. (10th 
Sept. 1866; Ord. 20.)

The words “Ledger Clerk” were changed to “Accountant" by 
Ord. 5(i0; and for “Accountant” was substituted “ Referee ii^ 
Chambers," by Ord. 626.

Ord. 355. Order 355, related to the signing of cheques, and was abrogated
by Ord. 559.

on application 356 The person entitled to a cheque is to produce
for payment out, r 11
orders »nd re- an(] leave with the Ledger Clerk the orders and
ports to be pro- °
dueed reports entitling such person to the money, and is to

tile a prcecipe in the form set out in Schedule 0 
(l()th Sept. 1866 ; Ord. 22).

The words “ Ledger Clerk” were changed to .“ Accountant” by 
Ord. 569: and for “Accountant” was' substituted “Referee in 
Chambers, ” by Ord. 626.

Liability of Where one member of a firm of solicitors was cogpizant of a
improperly pro- fraudulent application to the Court, whereby money was improperly
curing money to out t0 a party not entitled, it was held that each member ofbe paid out of r r j \ ,
Court. the firm was liable to refuntNu^itudtiding those who were ignorant

of the fraud. Brydge« v. Branjiltpti^Sim. 389, and see Atkinson v, 
Mackreth, 2 L. R. Eq. 570 ; St. A uhyv\. Smart, 3 L. R. Chy. 646; 
Dundonald v. Masterman, 7 L R. Eq. ôlHô Plumer v. Gregory, 18 
L. R. Eq. 621 : but see Be AlcCaitghey <k Walsh, 3 O. R. 425-

Consent of Purchase money is not paid out except either on proof being given
payment*0111 of the Accountant of the purchaser having received a conveyance or 
purchase money vesting order, or upon the production of thewritten consent of the 

purchaser, or his solicitor, and see Daniel Pr., 4th ed., 1190.

Ord. 357. Order 357, related to the preparation, §tnd countersigning of
cheques, and is now obsolete : see Rules S. C. 477-8.

Orders, and re
ports, to be 
returned.

358 The orders and reports produced as aforesaid 
are to be re-delivered to the party entitled thereto 
with the cheque. (10th Sept. 1866 ; Ord. 25.)

Chai
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359- The following Account Books are to be kept, Book, of «count 
relating to money in Court, or invested under the *" kept 

authority of the Court :

1. A Book of Directions to the Bank to receive
money ;

2. A Book of Cheques;
3. A Money Journal ;
4. A Money Ledger ;
5. A Stock Journal ;
6. A Stock Ledger ;
7. A Balance Book ;
8. A Book as to the Mortgages and Investments,

other than Dominion Stock, made under the .
authority of the Court. (10th Sept 1866; Ord
11.)

360 TheBook of Directions,and the Book of Cheques, b»*» ot oiree 
are respectively to he in the same form as hitherto, or 
in such form as the Judges from timed» time direct or 
approve. The Cheques are to specify/ in the body 
thereof the amount of interest, if anyf payable there- Che<iue8 
with ; and the directions and cheque/ are respectively 
to be numbered consecutively. (10th Sept. 1866 ;
Ord. 12.)

361. The Money Journal is to shew the sums paidMoneyJournal- 
into, and out of, Court from day to day ; and it is to be 
so arranged and kept that at the foot of each page will 
appear the total amount in the Bank, assuming all 
cheques to have been presented. (10th Sept. 1866;
Ord. 13.)

362 The Money Ledger is to contain a separate ac- Money Lejger. 
count for every cause or matter in which there is money
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in Court ; and also the Suitors’ Fee Fund Account, and 
the General Bank Interest Account ; êach of which ac
counts is to shew correctly the state and condition 
thereof for the time being. (10th Sept. 1866 ; Ord. 14.)

r Suitor*’account» 
how to be kept.

Stock Journal 
A Stock Ledger, 
entries In.

Balance Book.

363. In each of the suitor’s accounts, there are from 
time to time, to be entered the date, purport, or short 
material contents, of all orders and reports affecting the 
same ; also, every sum paid into, and out of, Court, and 
by whom paid, and for what paid, and under what 
authority. There is also to be credited to the account, 
the Bank interest computed or included in any order 
or report ; and a corresponding transfer of interest is 
to be made at the Bank, by cheque signed and counter
signed as in other cases. There is likewise to be entered 
in the account, a statement of memorandum of any 
other matters material for the information of the Court 
or its officers, or of any of the parties. (10th Sept. 
1866; Ord. 15.)

364 In the Stock Journal, and Stock Ledger, are to 
be entered all transactions relating to Dominion Stock, 
held or purchased by the Court for suitors, and all 
orders, reports, and other particulars as to the said 
Stock, in such manner as the Judges from time to time 
direct or approve.

365- The Balance Book is to contain a statement 
entered therein quarterly, of the balances at the credit 
of the various accounts in the two ledgers at the date 
of such statement, such balances are to be made up on 
the fifteenth of March, fifteenth of June, fifteenth of 
September, and fifteenth of December, of every year, 
The balances from the Money Ledger are to be so 
entered after a comparison of the accounts in the 
Ledger with the Bank’s accounts ; which comparison 
is to be made by the Registrar and Ledger Clerk

I jointly, and the 1 
lance Book is to 

Sept. 1866 ; Ord. !
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Clerk

jointly, and the list thereupon entered in the Bal
ance Book is to be signed therein by them. (10th 

I Sept. 1866 ; Ord. 26.)

The duty imposed by this Order on the Registrar and Ledger 
I Clerk jointly, was transferred to the “ Accountant’’ by Ord. 570 ; 

lad from the “ Accountant” to the ** Referee in Chambers.” by Ord.
1 626. * .

366 In the Book of Mortgage Investments, are to Mortgage Book.
I he entered, under the heading of the cause or matter 
in which any mortgage or other security has Been taken 
by the order of the Court, the date and short material 
contents of such mortgage or security, and of all sub
sequent orders and proceedings in relation thereto, 
until such mortgage or other security is discharged by 

(order of the* Court. (10th Sept. 1866 ; Ord. 27.)

367- A list, signed by the Registrar and Ledger 
I Clerk of all the mortgages and securities, other ^ftJ^T“rly 
than Dominion Stock, outstanding on the 1st Janu

ary and 1st July, in each year is to be delivered 
to, and left with, the Judges within ten days thereafter,

I and such list is to set forth in convenient form :

1. The short style of the cause or matter ; /

2. Date of order under which mortgage or other 
security executed ; "

3. Date thereof ;
* - ,~*

4. Amount;

5. When payable ;

6. For whose benefit ;

7. What sums, if any, overdue for principal or 
interest ;

8. Name of mortgagor or party giving security ;
)
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9. Locality (not description) of mortgaged pro-1 
perty ;

10. Remarks. (10th Sep. 1866 ; Ord 28.)
For the words “ Registrar and Ledger Clerk,” 11 Accountant ” wy I 

substituted by Ord. 570 ; and for Accountant,” the words “ Referee | 
in Chambers " were substituted by Ord. 626.

Certificate».

i-ôminioXk 369 Persons entitled to money in Court may have!a su cient amount of the unappropriated Dominion |

:2;t

Stock standing in'the Registrar’s name, appropriated I 
as an investment of such money, or of part thereof, at | 
the current rate, but at not less than par.

For the word “ Registrar’s,” was substituted “ Accountant's,”by| 
Ord. 569, and for “Accountants,” the words “Referee in Chamber's," 
were substituted by Ord. 626.

coneent of partie» 370- If all parties interested consent in writing, tb I
to investment, to e * „ _ - ■
be tiled. consent is to be filed with the officer having charge (

the books, and he is to make the appropriation with-1 
out an order being drawn up for the purpose, and is to 
enter the consent in the^Stock Ledger, under the head
ing of the cause or matter, with the material contents 
of all orders necessary to shew who are interested in 
such account, and the shares in which they are respec
tively interested therein.

of the Registrar, t 
cheque is to be c 
countersigned as j 
made in the Stock

For the word “ Regi 
I luted by Ord. 569, ai 
I “Referee in Chambers 1

368- The books kept under these Orders are to be 
open to inspection ; and the Registrar is to give a 
certificate of the state pf any account, or an extract 
therefrom, at the desire of any party interested, or his 
solicitor. (10th Sept. 1866 ; Ord. 29.)

For the word “Registrar,” “Accountant,” was substituted by On/. I 
569, and for “Accountant ” the words “ Referee in Chambers," were | 
afterwards substituted by Ord. 626.

372- The intern 
chased, is, each hal 
accdunts entitled 
ordered to be paid 
is to be entitled to 
further order.

373. Mortgages 
order of the Court, 
Registrar, unless t 
taken in the name

For the word “ Regie 
;uted by Ord. 569, an< 

(“Referee in Chambers” 

Mortgages, and other 
[Accountant of the Supre

374 Where a sa 
jthe Court, no copy 

i be brought into 
but the original ore 
lor Master requires 
p6, s. 1.)

Orders 374-397, would 
High Court.

371- If there is no unappropriated stock applicable!If do unappro
priated stock, . , .il .il
porch^.f.ux* to the purpose, a direction, signed and countersignwl 

in the same manner as a cheque, is to be delivered
to the Bank, for the purchase to be made in the name I

Conduct of the Sali
|riler, or judgment, dire, 
he conduct of the sale. 

The mere extent of 1 
Ir the possession by hi

*
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ged pro-

11 tant ” was 

i “ Referee

are to be 
o give a 
n extract 
ed, or his

ted by Ord. I 
hers," were I

nay have I 
Dominion I 
iropriated I 
hereof, all

ntant’s,"ty|
chamber's,''

riting, the I 
charge of I 
ion with-1 

and is to I 
the head-1 

contents! 

^rested ill 
rerespecl

applicable I 
itersignedl 
delivered!

the name I

of the Registrar, and when the purchase is made, a 
cheque is to be drawn for the amount, signed and 
countersigned as aforesaid, and like entries are to be 

I made in the Stock Ledger.
For the word “ Registrar,” the word “Accountant ” was substi

tuted by Ord. 569, and for the word “Accountant,” the words 
1 "Referee in Chambers ” was subsequently substituted by Ord. 626.

372. The interest on stock so appropriated or pur- i„t«re*t on »tock 
I chased, is, each half-year, to be credited to the various l^,nudlkd t0 
I accounts entitled thereto; and wherever interest is
I ordered to be paid from time to time to any person, he 
lis to be ventitled to receive a cheque therefor without 
| further order.

373. Mortgages and other securities taken under an Mortgage., *<?., 
[order of the Court, are to be taken in the name of the the’n^V“fthe 
[Registrar, unless the order directs the security to be
[taken in the name of soiye other officer of the Court.

For the word “ Registrar,” the word “ Accountant ” was substi
tuted by Ord. 569, and for the word “ Accountant,” the words 

"Referee in Chambers” were subsequently substituted by Ord. 926.
Mortgages, and other securities, are now taken in the name of the 

I Accountant of the Supreme Court.

XXIX.—SALES.

374 Where a sale is to take place under an order of copy of order 
[the Court, no copy of the order, or any part thereof, is nottokbrought 
“"I be brought into Chambers, or the Master’s office, î^uiwAj thT 
but the original order is to be used, unless the Judge M“ter- 
or Master requires a copy. (3rd June, 1853 ; Ord. 
p6, s. 1.)

Orders 374-397, would seem to apply to all the Divisions of the 
Sigh Court.

Conduct of the Sale.—The party having the carriage of the Condactof 
Irder, or judgment, directing a sale, is the party usually entitled to Who entitled to. 
|he conduct of the sale.

The mere extent of the interest of any party in the property,
Ir the possession by him of title deeds, do not give any right to

A
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190 Chancery Order 375.

Trualeea entitled 
to. In certain
c-aaea.

conduct the sale. Every party to the action is bound to facilitate I 
the sale : Knott v. Oottee, 27 Beav. 33. Interference by other par-1 
ties, with the party having the conduct of the sale, may be restrained I 
by injunction : Dean v. Wilson, 10 Ch. D. 136.

But “ where the trusts of any will, or settlement, are being admin-1 
istered, and a sale is ordered of any property vWîted in the trustee! I 
of such will, or settlement, upon trust for sale, orVtth power of sale I 
by such trustees, the conduct of such sale shall be' given to suck I 
trustees, unless the Judge shall otherwise direct.”/ Rule S. C. 403. [

Duty of solicitor It is the duty of the solicitor of the party having the conduct of I 
the sale, to prepare the advertisement, to procure its settlement by I 
the Master, and to see to its publication, pursuant to the Master’s I 
direction, to make the necessary arrangements with the auctioneer, I 
to attend the sale, to see that the contracts are duly signed by the I 
purchasers, to prepare the necessary affidavits proving the sale, ami I 
procure the report on sale to be settled and filed, to deliver abstract! I 
and answer requisitions, and objections, and to attend any reference I 
as to the title ; to attend the settlement of the conveyances, ami I 
procure their execution by all necessary parties to the action ; and I 
to enforce, if necessary, by motion the due performance by the pur- [ 
chasers of their contracts. He is usually styled “ the vendors’ soli
citor,” and as such he acts for the purpose of the sale, and as reganti I 
the purchaser, for all the parties to the action who are interested ia I 
the land directed to be sold ; Dolby v. Pullen, 1 R. à M. 2% ; Stn 
v. Hallett, 6 P. R. 312.

Party having 
conduct, not at 
liberty to bid 
without leave.

After abortive 
sale property 
may be put up
again.

Appointment 
to settle adver
tisement

The party having the conduct of the sale, is not at liberty to bid, I 
except leave be granted specially : see poet, Ord. 381. Usually the I 
plaintiff having the carriage of the judgment, or order, will also have I 
the conduct of the sale : Dale v. Hamilton, 10 Ha. App. vii. But I 
where it is for the benefit of all parties, the conduct of the sale may I 
be given to a defendant : Hewitt v. Hanson, 7 W. R. 5 ; Dixon v. [ 
Pyner, 7 Ha. 331 ; or where all parties to the action wish to bid, i 
may be given to an independent solicitor : Ramsay v. McDonald, 81 
P. R. 283.

Where a sale has proved abortive for want of bidders, the pro-1 
perty may be advertised and put up again for sale without further 
order : Sherwood v. Campbell, 1 Chy. Ch. R. 299.

375- An appointment or warrant in respect of the I 
sale is to be obtained from the Judge or Master, and I 
served upon all necessary parties. (3rd Jùne, 1853;| 
Ord. 36, s. 2.) A

Chan<

376- At the tii 
ing the conduct o 
or the Master’s i 
particulars or cot 
copy thereof. (3

It will be seen from 
the proposed conditio 
are to be set out in tl 
ders it unnecessary to 
apart from those nece

377- The adv
particulars :—

1. The short

2. That the
the Cou

3. The time

4. A short a
to be so

5. The mam
sold, wh 
several,

6. What pro
be paid 
time or 
such pu 
without,

7" Any parti' 
tions of 
tions. (

Advertisements of si 
and all matter which c 
purchasers should be « 
to be avoided : Baxtei

T
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to facilitate I 
' other par-1 
>e restrained I

icing admin- i 
the trustee! I 
ewer of sale I 
ren to each I 

« 8. C. 403.

i conduct of I 
ttlement by I 
he Master'll 

auctioneer, 
ned by the I 
he sale, and I 
er abstract! I 
ly reference I 
yances, and I 
action ; and I 

by the pur- 
endors’ soli-
I as regard! I 
ite rested in I 
296 ; Str’t' I

srty to bid, 
Usually the I
II also have I 
i. vii. But I 
he sale may I 
; Dixon v. I 
h to bid, il I 

cDonald, 81

rs, the pro-1 
out further I

it of the I 
ster, ami I 

!, 1853;

376 At the time appointed thereby, the party hav- JJJJ* £f”rtUe' 
ing the conduct of the sale, is to bring into Chambers, î>™pi'1r,lîCu“^uJr 
or the Master's office, a draft advertisement, but no«>ndw°n«- 
particulars or conditions of the sale, or any draft or 
copy thereof. (3rd June, 1853 ; Ord. 36, s. 3.)

It will be seen from the next Order, that any particulars in which 
the proposed conditions of sale differ from the standing conditions, 
are to be set out in the advertisement. This Order, therefore, ren
ders it unnecessary to bring in any particulars and conditions of sale, 
apart from those necessarily embodied in the advertisement.

377- The advertisement is to contain the following Advertisements
. ° of saleto contain.

particulars :—

1. The short style of cause ; style of cause.

2. That the sale is in pursuance of an order of Recital of order-

the Court ;

3. The time and place of sale ; of™Vnd plac*

4. A short and true description of the property Description of
r r J property.

to be sold ;

5. The manner in which the property is to be Manner of sale.
sold, whether in one lot or several, and if in 
several, in how many, and what lots ;

6. What proportion of the purchase money is to Terms of pay-

be paid down by way of deposit, and at what chase money, 

time or times, and whether the residue of 
such purchase money is to be paid with, or 
without, interest ;

7‘ Any particulars, in which the proposed condi- °°n-
tions of sale differ from the standing condi
tions. (3rd June, 1853 ; Ord. 36, s. 4.)

Advertisements of sale should be framed as concisely as possible, Advertisements 
»od all matter which conveys no necessary information to intending be framed, 
purchasers should be excluded. The introduction of “ puffing ” is 

to be avoided : Baxter v. Finlay. 1 Chy. Oh. R. 230 ; Buchan v.

y
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192 Chancery Order 377.

Defect* in, how 
corrected

Wilke*, lb. 231. The advertisement should set out the improve
ments : Howard v. Ridout, 1 Chy. Ch. R. 244 ; and the existence of 
a favourable lease, if any : McAlpine v. Young, 2 Chy. Ch. R. 171. 
But any omissions of this kind, must, as a general rule, be objected to 
at the time of settling the advertisement, or before the sale has taken 
place : Cretnoick v. Thompson, 6 P. R. 52. But, where a material 
fact was omitted from the advertisement, e. g., that a lease was sub
ject to a ground rent, the purchaser was discharged from his pur
chase : Jones v. Rimmer, 14 Ch. D. 588 ; 43 L. T. N. S. til ; 49 L 
J. Ch. 776. /

Misrepresent*- Misdescription in the advertisement, where it amounts to a material 
tion in, effect of. misrepresentation, is also a ground for compensation to the purchaser ;

Stammers v. O'Donohoe, 28 Gr. 207 ; even after conveyance : Bull v. 
Harper 6 P. R. 36 ; or may entitle the purchaser, at his option, to 
be relieved from his purchase : Mathias V. Yetts, 46 L.T. N. S.497; 
Redgrave v. Hurd, 45 L. T. N. S. 485 ; 51 L J. Ch. 113.

Special oondl- Special Conditions.—Unnecessarily stringent conditions of sale
tion* of «ale, not ought not to be sanctioned by the Master; thus where the title, or the 
without cause, proof of it, was involved in no difficulty, a condition of sale that 

“ The vendor is not to be bound to give any evidence of title, or any 
title deeds, or copies thereof, other than such as are in his possession, 
or prove any abstract, ” was condemned by the Court : McDonald v. 
Gordon, 2 Chy. Ch. R. 125, and see Dance v. Goldingham, SLR. 
Chy. 902.

In sales by the Court, if a good title can be made, the parties are 
not at liberty to relieve themselves by special conditions from the 
obligation to make such a title, and the Court will not provide by 
conditions for imaginary defects, per Mowat, V. C., McDonald v. 
Gordon, 2 Chy, Ch. R. 126 ; Piers v. Piers, Sau. & Sc., 414 
“ It is the uniform practice of a Court of Equity, not to set up for 
sale a title knowing it to be bad: ” Bennett v. Wheeler, 1 Ir. Eq. 16; 
Lahey v. Bell, 6 Ir. Eq. 122 ; Sugden, V. A P., 14th ed., 100, ami 
see Hume v. Bentley, 5 D. G. & S. 627.

Condition requir- ^ condition of sale is bad, as misleading, if it require the purchaser 
lng purchaser to to assume, what the vendor knows to be false ; or if it state that the 
wh*”»” Ik^I* 8hat6 of the title is not accurately known, when in fact it is known 
bad. to the vendor. And a purchaser purchasing at a sale by the Court

under such conditions, is entitled to have a good title made, notwith
standing the conditions; but where the conditions on the face of them 
purport to give only a good holding title, that is all the purchaser, 
even though relieved from the conditions, can insist on : Re Banis
ter, Broad v. Munton, 12 Ch. D. 131.f

And where a sale was had, under a condition that precluded the

purchaser from obji 
as the root of the 1 
title and refused to 
bad, the Court beinj 
refused to enforce th 
from his purchase : J 
16 W. R 1005 ; Be, 
5 D. G. & S. 527.

The standing com
Where an advertis 

motion in Chambers 
and if necessary to 
Ridout, 1 Chy. Ch. I 
of an appeal from th 
tion of the Master ii 
Judge in Chambers.

378. At the
warrant, the Jut 
tisenrent; to fix 
an auctioneer, w 
make every othei 
to the sale, so tht 
to insert the adv< 
tioned matters in 
upon the return < 
it is practicable ; 
is to take place, a 
for the aforesaid 
(3rd June, 1853 ;

Formerly all sales t 
auction, unless the o 
some other way. Ev< 
a sale in any other ws 
Berry v. Gibbons, 15 L 
Master may cause the 
•old either by public i 
one mode, and part by 
of all parties ; and he i 
•uch price, or bidding, 
for the settling of the 
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improve- ■ purchaser from objecting to the title prior to the document chosen 
istence of ■ as the root of the title, but the purchaser enquired into» the prior 
h. R. 171. 1 title and refused to complete, on the ground that the prior title was 
ijected to ■ bad, the Court being of opinion that the objection was well founded> 
has taken ■ refused to enforce the sale against the purchaser, and discharged him 

material ■ from his purchase : Else v. Elue, 13 L. R. Eq. 196; Williams v. Wood, 
was sub- I 16 W. R. 1005 ; Bennett v. Wheeler, 1 Ir. Eq. 16 ; Hume v. Bentley, 

i his pur- 1 $ D. G. & S. 527.

11 ; 49 L g The standing conditions of sale are those referred to in Ord. 379.
Where an advertisement is not settled in proper form, it may on Advertisement 

l material I motion in Chambers be referred back to the Master to be re settled, f0°tn|nn]Jkroj5Jr 
irehaser • ■ md if necessary to appoint a new day for the sale : Heward v. ordered to be 

. £ltu v ■ Ridout, 1 Chy. Ch. R. 244 ; such an application being in the nature re"setlled- 
option to ■ °f an appeal from the Master, would seem to be beyond the jurisdic- 
tf. S.497- ■ tion of the Master in Chambers, and to be proper to be made to a 

Judge in Chambers.

is of salt 
le, or the 
sale that 
e, or any 
«session, 
Jonald v.
, 8 L R.

irties are 
from the 
ovide by 
~)onald v. 
3c., 414 
et up for 
Eq. 16 ; 

100, and

jurchaser 
i that the 
is known 
,he Court 
notwith- 
i of them 
urchaser.
Re Ban i»- 

uded the

378. At the time named in the appointment or m,«ter.cn Mum 
warrant, the Judge or Master is, to settle the adver- Ltu'^TrerUse- 
tisement; to fix the time and place of sale ; to name rôint^ucûnneer.

.. , . . - , , . , and fix time, andan auctioneer, where one is to be employed ; and to place, of «aie, &« 
make every other necessaiy arrangement preparatory 
to the sale, so that nothing may remain to be done but 
to insert the advertisement ; and all the before men
tioned matters must be done at one meeting, namely, 
upon the return of the appointment or warrant, where 
it is practicable ; and no adjournment of such meeting 
is to take place, and no new meeting is to be appointed 
for the aforesaid purposes, unless it is unavoidable.
(3rd June, 1853 ; Ord. 36, s. 5.)

Formerly all sales directed by the Court must have been had by Formerly, «ale
auction, unless the order, or decree, expressly authorized a sale in mu,t be bf. . . tion. unlen* oth-
tome other way. Even after an abortive attempt to sell by auction, erwlue ordered.
» sale in any other way could not be had except by express order :
Berry y. Gibbons, 15 L. R. Eq. 150. Now, where a sale is ordered, the
Master may cause the property, or a competent part thereof to be
•old either by public auction, private contract, or tender, or part by
one mode, and part by another, as he may think best for the interest -
of all parties ; and he may fix an upset price, or reserved bidding, but meVdircrtMUe"
inch price, or bidding, must be so fixed at the meeting held by him ïîtîfcentrart,Pr*"
for the settling of the advertisement, and making the other arrange- fix reserved bid,

25 &c.
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194 Chancery Order 379. Ci

mente preparatory to the sale, and must be notified in the conditions 
of sale. RultS.C. 331. The Master is not justified in accepting a tender 
from the person having the.conduct of the sale : Runway v. McDon
ald, 8 P. R. 283.

Sales by auction, When land is offered for sale by auction, unless in the par-
highest bii’dtT 
entitled to be 
declared pur
chaser.

ticulars or conditions of sale it is stated that the land will be 
sold subject to, a reserved price, or a right of the seller to bid, 
the sale is to be deemed, and taken, to be without reserve ; and 
upon any sale without reserve, it is unlawful for the seller, or a 
puffer, to bid, or for the auctioneer knowingly to take any bidding 
from a seller, or puffer. See R. S. O. c. 98, ss. 13, 14. Upon a 
sale without reserve it is not open to the vendor to refuse a bid how
ever small : O'Connor v. Woodward, 6 P. R. 223 ; Me Alpine v. Young, 
2 Chy. Oh. R. 171. The oflfep-of property subject to a reserved bid- 

does not author ding, does not involve also a right for the \eller to bid, or to employ 
of puffer? -a puffer ; thus, where a sale was advertiser! under a decree subject 

to a reserved bid, but no right on the part of the seller to bid w.as 
reserved, but a puffer was employed whose bids did not exceed the 
reserved bid, the sale was on the application of the purchaser set 
aside : Qilliat- v. Qilliat, 18 W. R. 203 ; 9 L. R. Eq. 60, and if a lim
ited right to bid be reserved, and the limit be exceeded, the sale is 
voidable : Parfitt v. Jepson, 46 L. J. C. P. 629.

Reserved bid

Limited right of 
vendor to bid 
cannot be ex
ceeded.

Master or his The Master, or his clerk, may conduct the sale if no auctioneer is 
clerk, may si t as employed : see Ord. 383. No license to act as auctioneer under R. S. 
outfucense*'1” 0. c. 174, s. 465, ss. 2, is necessary: Regina v. Chapman, 1 O. R. 582.

I mortgage suit Under a judgment for sale in a mortgage suit, it is the mort- 
mortgagor should gagor's duty to see to the parcelling out of the land directed to 
tiwment pro" l>e sold, and if he consider too much is offered for sale he should 
'id>o*i for with- urge the objection at the time of settling the advertisement, and 
not necessary to it should be stated in the advertisement that so soon as suffi.
be sold cient has been realized by the sale to pay off the plaintiff’s and other 

claims, the remaining lots, if any, will be withdrawn, if that course 
is intended to be pursued : Beaty v. Radenhurnt, 3 Chy. Ch. R. 344.

Standing condi
tion» of sale.

379- The standing conditions of sale are to be those 
set forth in schedule P. (3rd June, 1853 ; Ord. 36, s. 
13.)

Where owner of 
equltyof redemp
tion died without 
heirs, sale may 
be ordered In 
suit, to which 
A. 0. Isa party.

Where the owner of the equity of redemption is dead, and hit 
heirs are out of the jurisdiction, or unknown, a sale may be directed 
in an action against a subsequent mortgagee, and the Provincial 
Attorney-General as representing the deceased mortgagor, but the 
circumstances under which the sale is directed, must be stated in 
the particulars of sale : Smith v. Good, 14 Gr. 444.

Any conditions v 
tions must be state 

As to special con

380. The Ju. 
order, fix an up 
is thought exp 
meeting before 
the conditions ol

In order to enabb 
made by some comp 
2nd ed., No. 940.

According to the 
enabling the Judge t 
the property by refer 
be disclosed by the a 
1857, xiii : Snow te V

Where the Maste 
to fix a reserved 
served bid, and re- 
Ch. R. 71.

Where the sali 
note of the amoi 
be delivered to t 
instructions not V 
make the amount

381. All pari 
order for the pi 
duct of the sale, 
other persons in 
parties are to b< 
in the condition 

Is. 7.)

leave will nol 
duct of the sale
v, Berrington, 2 ) 
servants, or agenl 
L J. Gh. 594. E 
the «ale to an indi
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iditiona 
i tender 
McDon-

he par- 
will he 
to bid, 
e ; and 
er, or a 
bidding 
Upon a 
)id how- 

Youtig, 
/ed bid- 
i employ 
i subject 
bid w.as 
ceed the 
laser set 
if a lim- 
e sale is

iioncer is 
1er R. S.
. R. 582.

he mort- 
•ected to 
e should 
ent, and 
as suffi. 
,nd other 
it course 
. R. 344.

Any conditions varying from, or hi addition to, the special condi
tions must be stated at length in the advertisement, Ord. 377.

As to special conditions see note to Ord. 377.

380- The Judge or Master may, without further Master may a* 
order, fix an upset price, or reserved bidding, where it rewr™?'w’ddfng. 
is thought expedient ; but this must be done at the 
meeting before mentioned, and it must be notified in l
the conditions of sale. (3rd June, 1353 ; Ord. 36, s. 7.)

In order to enable the Master to fix a reserved bid, an affidavit Reserved bid, 
made by some competent surveyor must be filed. See Leggo’s Forms, bow flxedl 
2nd ed., No. 940.

According to the English practice affidavits for the purpose of 
enabling the Judge to fix reserved biddings are to state the value of 
the property by reference to an exhibit, so that the value may not 
be disclosed by the affidayit when filed. Judge’s Regulations, Aug.
1857, xiii : Snow & Winstauley Ch. Pr. 575.

Where the Master omitted on the settling of the advertisement How oommunt- 
to fix a reserved bid, on motion in Chambers leave to fix re"”,®*1 to BUCtlon" 
served bid, and re-advertise was granted : Fraser v. Bens, 1 Chy.
Ch. R. 71.

Where the sale takes place elsewhere than before the Master, a 
note of the amount of the reserved bid under a sealed cover is to 
be delivered to the auctioneer, or person selling the estate, with 
instructions not to open it until the biddings are closed, and not to 
make the amount of it known even then.

ie those 
i. 36, S.

381- All parties may bid, without taking out an 
order for the purpose, except the party having the con
duct of the sale, and except any trustees, agents, and 
other persons in a fiduciary situation ; and where any 
parties are to be at liberty to bid, it must be notified 
in the conditions of sale. (3rd June, 1853 ; Ord. 36, 
8.7.)

All parties may 
bid, except party 
having conduct 
of sale, trustees, 
agents, and 
others, in a fidu
ciary position.
Where parties at 
liberty to bid, it 
must be notified 
in condition of 
sale.

, and hi*
! directed 
’rovincvd 
, but the
stated in

Leave will not usually be granted to the party having the con- 
duct of the sale to bid : Phillips v. Conger, 10. S. 231 ; Dmnville having conduct 
v. Herrington, 2 Y. & C. 723 ; Sidney v. Ranger 12 Sim. 118, nor to his uf esle 
servants, or agents : see Martinson v. Clowes, 46 1, T. N. S. 882 ; 51 Nor to executor, 
L J. Ch. 594. Except upon the terms of transferring the conduct of |«!*nor

| the sale to an independent solicitor, if none of the other parties will
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i «et

take it : Ramsay v McDonald, 8 Pr. R. 283. Leave to bid has also 
been refused to an executor, in an administration action : Qeldard v. 
Randall, 9 Jur. 1085 ; to a receiver : Alven v. Bond, 1 Flan. & K. 
196; to a guardian ad litem ; see Seton 1396 ; Crawford v. Boyd, 
6 P. R. 278. Leave will not, in general, be granted tq trustees to 
bid, unless all the cestui» que trust who are sui juris consent, and no 
other purchaser at an adequate price can be found : fannant v. 
Trenchant, 4 L R. Chy. 537, 547 ; Farmer v. Dean, 32 Ba^v. 327, 
and see Ricker v. Ricker, 27 Gr. 576 ; S. C. 7 App. R. 28 ; 183 fcj.L. J. 
274 ; 2 0. L. T. 399, and a trustee who has obtained leave to Ê(d, is 
not exonerated from his duty of protecting the interest of his cèstui 
que trust : lb.

Leave to bid, how Leave for parties, not otherwise entitled, to bid, is sometimes
obtained.

Effect of party 
not authorised 
to bid becoming 
purchaser.

contained in the order, or judgment, directing the sale, but an order 
for that purpose is usually obtained in Chambers on notice to the 
other parties interested. The Master has no power to grant such 
leave : Re Laycock, McOillivray v. Johnson, 8 P. R. 548, exce^tjsrhen 
exercising jurisdiction in Chambers under Rule S. C. 422.

When a party not authorized to bid, has^bid without leave and- 
become the purchaser, the sale will not necessarily be seb aside, but 
the property may, on the application of the other parties interested, 
be ordered to be put up for sale again at the expense of the party so 
bidding, and if no more can be realized he may be held to his purchase: 
Wilson v. Greenwood, 10 Sim. 101 ; Sidney v. Ranger, 12 Sim, 118 ; 
Crawford v. Boyd, 6 P. R. 278.

382. The advertisement is to be inserted by the 
a’Pai'ty conducting the sale, at such times and in such

Party having
conduct of sat'

manner as the Judge or Master appointed at the meet
ing before mentioned. (3rd June, 1853 ; Ord. 36, s. 6.)

Postponement of When a sale is postponed, a note of such adjournment published 
*»le, how pub- at the foot of the original advertisement will suffice, without incur

ring the expense of an entirely fresh advertisement : Thompson v
Milliken, 15 Gr. 197-

Sales not to be 
postponed, ex
cept in extreme

Sales are not to be postponed except in extreme cases. Where 
pending the time appointed in a mortgage suit for redemption, the 
mortgagor made an assingment in insolvency, but the plaintiff pro
ceeded with the suit without adding the assignee ; a motion by the 
latter to stay the sale on the ground that he had had no notice of 
settling the advertisement was refused : Hoskins v. Johnston, 6 P. 
R. 257.

Master, clerk, or 
auctioneer may 
conduct sale.

383. The Master or his Clerk is to conduct the

sale where no 
1853 ; Ord. 36, $

An auctioneer sell: 
Municipal Act, 46 V 
1 0. R. 682.

384- Biddings 
agreement is to 1 
of sale. (3rd Ju

Where the sale is 
liberty to refuse any 
6P. R. 223; Me A Ip,

Neither, when the 
fer, bid, unless the ri 
of sale. And, where 
the vendor may not 
reserved bid, a put 
note.

Where the sale is ■ 
been made, withdra 
may, nevertheless, i 
v. Young, supra. It 
made in the f-rst plac 
refuse to repot* the 
lie from him to q Jud 
Alpine v. Younif, ho 
made in Chamberlin

Where the auction: 
who had no right to ^ 
seem that the highest 
set aside the sale, and

The agreement to 
property purchased, 
of sale, and should 
satisfy the requireme

The purchaser she 
should also be state 
“sed, it is desirable 
at the foot. Where 
should be so express*
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bid. is 
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X
letimes 
n order 
to the 
it such 
jtjwhen

ive and- 
ide, but 
erested, 
larty so 
irchase: 
n, 118;

iy the 
a such 
! meet- 
i, s. 6.)
lblished 
t incur- 
mpson v

sale where no auctioneer is employed. (3rd June,
1853 ; Ord. 36, s. 7.)

An auctioneer selling land is not required to be licensed under The Auctioneer need 
Municipal Act, 46 Viet. c. 18, s. 495, ss. 2 : Regina v. Ohapinam not ** Ikensed.
1 0. R. 582.

384. Biddings need not be in writing, but a written to ^

agreement is to be signed by the purchaser at the time by Pur_ 
of sale. (3rd June, 1853 ; Ord. 36 s. 7.)

Where the sale is to be without reserve, the vendor is not at s»le without re
liberty to refuse any bid, however small : O’Connor v. Woodward,
6P. R. 223 ; McAlpine v. Young, 2 Chy. Ch. R. 85, 171.

Neither, when the sale is without reserve, can the vendor, or a puf- Vendor, or puf
fer, bid, unless the right to bid is expressly reserved in the conditions fer miy ,10t bld" 
of sale. And, where the right to bid is limited to oné or more bids, 
the vendor may not exceed it. And where the sale is subject to a 
reserved bid, a puffer cannot also be employed. . See Ord. 378, 
note.

Where the sale is without reserve, but the vendor, after a bid has 
been made, withdraws the property from sale, the highest bidder 
may, nevertheless, apply to be declared the purchaser : McAlpine 
v. Young, st^pra. It would seem that such an application should be 
made in the first place to the Master to report on the sale, and if he 
refuse to report the highest bidder the purchaser, an appeal would 
lie from him to \ Judge in Chambers in the ordinary way. In Mc
Alpine v. Younft however, the application appears to have been 
made in Chamberlin the first instance.

Where the auctioneer has accepted the bid of a vendor, or puffer, Acceptance of a 
who had no right to bid, and declared him the purchaser, it would notentitod 
eeem that the highest bidder lawfully bidding, would be entitled to to bid- 
set aside the sale, and "have himself declared the purchaser.

The agreement to be signed by the purchaser should identify the contract, 
property purchased, by reference to the particulars and conditions 
of sale, and should in other respects be a sufficient agreement to 
satisfy the requirements o^ the Statute of Frauds.

The purchaser should sign his name, and his address and quality contract, bow to 
should also be stated. If nis signature is not plain, or initials are h® eiK,ie<1- 
esed, it is desirable that a note of his full name should be written 
it the foot. Where any person purchases as agent for another, it 
should be so expressed in the signature, otherwise he will be treated

A

»
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as the purchaser,'unless an affidavit showing the fact to be otherwise, 
is produced on the settlement of the report on sale. See Danl. Pr. 
4th ed. 1135.

Deposit at sale. 385- The deposit is to be paid to the vendor, if
how to be paid. r r

present or if not, to his solicitor, at the time of sale,
ajnd is forthwith to be paid by him into Court. (3rd 
June, 1853 ; Ord. 3G, s. 7.)

Solicitor neglect- If the solicitor for the vendor neglects to pay the deposit into 
p<»it? liability of. Çourt, he may be compelled.^» do so by order, on application of the 

purchaser ; Crook» v. Glenn, 1 Chy. Ch. R. 354. And where he 
neglected to pay in the deposit, and in consequence of his not having 
done so the judgment was not in the hands of the Accountant, so 
that the purchaser could not obtain a direction to pay in the balance 
of his purchase money, the solicitor was ordered to pay the interest 
which would have accrued on the whole purchase money, if the 
money had been duly paid into Court : Smith v. Dunn, 3 C. L. T. 
217.

Where the deposit was paid by the auctioneer to one of a firm of 
solicitors having the conduct of the sale, who misappropriated it, 
the other members of the firm were held liable for it : Biggs v. Bref, 
45 L. T. N. S. 648 ; 46 L. T. N. S. 8.

Where the sale is not completed through the default of the pur-IfMle goes off
^/haTr1 °de chaser, he forfeits his deposit to the vendor : Rosenberg v. Cooke, 8 
posit is forfeited. Q. B. D. 162 ! Whelan v. Conch, 26 Gr. 74 ; Tilt v. Knapp, 9 P. R.

314 ; even though there be no stipulation to that effect : Ex parte 
Barr ell. Re Parnell, 10 L R Chy. 512 ; Dunn v. Vere; 19 W. R. 151. 
And this is so, even where the contract is invalid, and could not be 
legally enforced : Thomas v. Brown, 35 L. T. N. S. 247 ; (but see 
Casson v. Roberts, 31 Beav. 613) ; or where there is a defect in the 
vendor’s title, which the purchaser is precluded, by the conditions, 
from objecting to : Rosenberg v. Cooke, supra.

Costs of paying 
in purchase 
money,

Though the vendor’s solicitor is entitled to his costs of receiving 
the deposit on sale, and paying it into Court, out of the fund, he 
must look to the purchasers for his costs of receiving, and paying into 
Court any other instalments of the purchase-money, which it is 
their duty to pay into Court : Re Robertson, 24 Gr. 555. y

Security for de
posit.

In England the auctioneer, or solicitor, appointed to receive thi 
deposits, is required to give security duly to account therefor : Danl. 
Pr. 4th ed., 1173. But this has not been customary in Ontario.

386 After tl 
’*pne is employe 
ing to the prese 
is employed, th 
the same effect.

For form of affida 
No. 947.
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386. After the sale is concluded, the 
'pne is employed is to make the usua 
ing to the present practice ; and wlifere 
is employed, the Master or-his Clerk is to certify to 
the same effect. (3rd June, 1853; Otd. 36, s. 7.)

For form of affidavit of auctioneer see Leggo’s Forms, 2nd ed., 
No. 947.
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on of the 
vhere he 
it having 
ntant, so 
e balance 
e interest 

if the 
C. L T.

a firm of 
Hated it, 
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f the pur- 
, Cooke, 8 
), 9 P. R.

Ex parte 
V. R. 151. 
ild not be 
; (but see 
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londitions,

387- The report on sale is to bp in the form set forth Report on sale,
• , form of.
in schedule Q., or as near thereto as circumstances 
permise

The solicitor having the conduct of the sale usually takes the ne- Report on sale, 
cessary steps to procure the report on sale ; but it> would seem that procured t0 
a purchaser may himself take out the report on sale, and get it 
confirmed where he is the sole purchaser : Crook* v. Qlenr, 1 Chy.
Ch R. 354 ; or semble, he may take a separate report as to his own 
purchase where he is not the sole purchaser.

The confirmation of a sale may be opposed before the Master, and Opt o«lng sale 
the sale disallowed, on grounds which would justify a motion to set blfore >last,"r- 
it a«ide : Beaty v. Radenhurst, 3 Chy. Ch. R. 344.

A motion to confirm a sale, will not be entertained in Chambers, Opposing sale 
where an irregularity has occurred, unless the sale has been approved 1,1 cu‘‘mll,'r*- 
of by the Mister: Thoma* v. McCrae, 2 Chy. Ch. R. 456. Where 
the Master’s directions have not been observed, the party having 
the conduct of the sale will have to shew, at his own expense, that 
no person interested has been injured by the non-observtmce of the 
direction, otherwise the Master will not confirm the sale ; Royal 
Canadian Bank v. Pennis, 4 Chy. Ch. R. 63.

Where some person not having authority to bid, has improperly where a party 
bid and been declared at the auction the purchaser, the Master ^p'nj'the'pur- 
should not declare the sale void, but should report the sale, stating <h»»r. had no 
the facts as to the improper hid ; and it is then open to the other rl|?llt t0 bld" 
parties to move to have the property again put up for sale, at the 
expense of the party so bidding improperly, and holding him to his 
purchase if no higher price is realised ; Crawford v. Boyd, 6 P. R.
278, note p. 280 ; or the purchaser may, on notice to all parties 
interested, move to confirm the sale to him. When the person so ( 
bidding has also had the conduct of the sale, the sale will not as a 
general rule be confirmed, if any party object.

7



200 Chancery Order 388.

r

,-we;

üntil confirma- Until confirmation of the report on Bale, the property is at the 
*ale, property at risk of the vendor, and in the event of fire, the logs occasioned 
risk of vendor, thereby must fall on him ; Stephenson v. Bain, 8 P. R. 166. 258;

S. C. 16 C. L. J. 15 and 115; but see Rayner v. Preston, 43 L.
T. N. S. 18 ; 8. C. in Appeal 44 LT. N. S. 787 ; 18 Ch. D. 1 ; OUI 
v. Canada Fire and ^farine Insurance Co., 1.0. R 341 ; Castellain 
v. Preston, 8 Q. B. D. 613 ; 46 L. T. N. 8. 569 ; 19 C. L. J. 143.

jected"toonbL»b" 388- A sale must be objected to by motion to the 
tlon Court to set aside the same ; and notice of the motion

must be served upon the purchaser, and on the other 
parties to the cause ; but the biddings are only to heNotice to be

d^rMuf other opened on special grounds, whether the application is
parties to the 
cause. made before or after the report stands confirmed. (3rd 

June, 1853; Orl 36, s. 1Ô; 20th Dec. 18G5 ; Ord. 21.)

Although the Order states that the motion must be to the Court,Motion to “ open

be um«P- in chaîné it was the constant practice before The Judicature Act, to make such 
firmaUon of re- applications in Chambers before the Referee. See cases cited be- 
port. low.
Grounds on 
which motion 
may be made.

The motion to set aside the sale, or open the biddings, must gener
ally be made before the confirmation of the report, but see Ricker v. 
Ricker, 21 Or. 576, and S. C. in appeal, 7 App. R. 282. Formerly, 
a mere offer to give an increased price was sufficient ground for open
ing the biddings, but this is no longer the case : Roberts v. Durit, 1 
Chy. Ch. R. 211 ; now, special grounds affecting the validity of the 
sale, must be established : Creswick v. Thompson, 6 P. R. 52; 
and the fact that the purchaser is one of the parties to the 
suit makes no difference in the rule ; Mitchell v. Mitchell, 6 P. 
R. 232 ; and it applies to sales by tender, or private contract : Re Bart
lett, Newman v. Hook, 44 L. T- N. S. 17. Great delay, is an answer to 
such an application, unless.misconduct is shown on the part of the 
purchaser : Crooks v. Crooks, 2 Chy. Ch. R. 29. The fact that pro
perty was suffered to be knocked down at an undervalue to a son of 
the testator, under the bp)(ef that he was bidding for himself, when 
in fact,he had been employed by a third person to bid for him, was 
held sufficient to warrant a resale : Rodgers v. Rodyers, 13 Gr. 143, 
and see Re Follis, Kilbourii v. Coulter, 6 P. R. 160.

Purchaser as i 
«ret trustee.

But the fact that a defendant was prevented from bidding, by prom
ises made by the purchaser to give him the benefit of the purchase, it 
no ground for opening the biddings, such fact, if established, would 
constitute the purchaser a trustee, and the trust must be established 
by action : Brock v. Saul, 2 Chy. Ch. R. 145. <
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Where a next friend of a plaintiff who'had the conduct of, the sale, Purchase by next 
had bid without authority, a re-sale was ordered, the next friend being hiving conduct, 
held to his purchase in case a greater price could not be obtained, 
and he was ordered to pay the costs : Crawford v. Boyd, 6 P. R,
278, and see Ramsay v. McDonald, 8 P. R. 283.

The existence of mere irregularities in the proceedings prior to the here irregularity 
sale, does not affect the validity of the sale as against a bonâ fide ground to set 
purchaser.- Dickey v. Heron, 1 Chy. Ch. R. 149 ; Ounn v. Doble, 15 aside sale.
Or. 655 ; Shaw v. Crawford, 4 App. R. 371 : McLean v. Grant, 20 
Gr. 76 ; Collins v. Denison, 2 Chy. Ch. R. 465.

Where a sale took place after an order had been made staying it, 
but of which the auctioneer, and the purchaser, had no notice, the 
Court refused, after confirmation of the report, to set aside the sale :
Freehold Building Society v. Choate, 3 Chy. Ch. R. 440.

But where through a mis-statement in the advertisement, the pro- ^"ertiZTment *° 
perty was knocked down at an undervalue, and less than the pur- may be. 
chaser himself would have otherwise given, a re-sale was ordered :
Jones v. Clarke, 1 Gr. 368. But it would seem that if the purchaser 
without any misrepresentation, or undue concealment, by the vendor, 
got a less benefit from his purchase than he expected, that would be 
no ground for relieving him from his contract : James v. Freeland,
5Gr. 302 ; Commercial Bank v. McConnell, T^Gr. 323. Misrepresen
tations in the advertisement as to facts visible to the eye, amounting 
to mere exaggeration, do not warrant a release of the purchaser from 
his contract ; Critoksv. Davis, 6Gr. 317, but see Stammers v. O’Don- 
ohoe, 28 Gr. 207 : Gale v. Hubert, 6 Gr. 312 ; and see post, p. 206.

t
389. At any time after the confirmation of the sale After confirm»-v # tiou of report,

the purchaser may pay his purchase money and intei - 
est, if any, or the balance thereof, into Court without ™°unre*Jnt0 
further order, upon notice to the party having the 
conduct of the sale : and when he is entitled to be let 
mto possession of the estate, he may, if possession istled to powwton 
wrongfully withheld from him, proceed at his own 
expense to obtain an order against the party in pos-on vendor t0, 
session for the delivery thereof to him, or may call10 be <,eliTered; 
upon the vendor to cause possession to be delivered to 
him. (3rd June, 1853; Ord. 36, s. 11.)

Payment of Purchase Money.—Where the purchaser makes on default in 
default in paying his purchase money into Court pursuant to the chaae money,PUr 

oc • re-rale may be
ordered.

A nd when eoti-
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conditions of sale, the vendors may move to compel him to pay in the 
amount overdue, and in default of payment, for a re-sale of the pro
perty.

Deposit at rale to The deposit paid at the sale, is to be paid into Court : see Ord. 
Court'1* 'Ct0 385 ; if not paid in by the vendor, the purchaser must move to com

pel payment, before he can obtain a vesting order.

Payment of pur- Where, by the conditions of sale, the purchase money is payable 
chase money to . „ , . , , . /. ,f f
solicitor not* into Court, payment to the solicitor of the party entitled to it, is not
discharge, wlu‘n- a good payment, and is therefore no ground for dispensing with pay

ment of it into Court : Blackburn v. Shérif, 1 Chy. Ch. R 208 ; 
except upon the production of the written consent of all parties 
benelicially interested, duly verified. Where the vendor's solicitor 
receives purchase money, which the, purchasers are bound to pay 
into Court, the expense of payment in, must be borne by the pur-

Costs of payment chasers, the estate, or fund, is not chargeable with such costs : Re into Court. „ , „ ... ’ s
Robertson, 24 Ur. 555.

Payment of pur- But the purchaser will not be compelled to pay in his purchase 
mmpeHed until1 nl0ney unless he has accepted the title : Crooks v. Street, 1 Chy. 
title accepted. Ch. R 95 ; Street v. Hallelt, 6 P. R 312 : McDermid v. McDermid, 

8 P. R. 28 ; 15 C. L. J. 13à ; Ellmod v. Pierce, 7 P. R. 427 ; or, 
has waived the right to investig ite the title, by delay : Ontario Bank 
v. Sirr, 6 P. R. 216 ; or by taking possession : Pattern m v. Robb, 
6 P. R. 114, and see Crooks v. Olenn, 8 Gr. 239 ; O'Keefe v. Taylor, 

■» 2 Gr. 305.

But possession may be taken in accordance with the contract, under 
circumstances not amounting to a waiver, or acceptance, of title, see 
Micheltree v. Irvine, 13 Gr. 537 ; Darby Greenlees, 11 Gr. 351 ; 
Warded v. Irenouth, 24 Gr. 465. Merely obtaining the keys of a 
building for the purpose of viewing the premises, is not a taking 
possession : Peoples' Loan Co. v. Bacon, 27 Gr. 294.

Deposit forfeited, In the tlie event of a re-sale being ordered by reason of the default 
wbeD- of the purchaser, in the absence of any condition to the contrary,

under the standing conditions of sale, his deposit is forfeited and 
cannot be recovered by him, even though the property should realise 
a larger-price on the re-sale ; Tilt v. Knapp, 9 P. R. 314 ; 20. L T. 
597 ; Ex parte Barrell, 10 L. R. Chy. 512 ; Thomas v. Brown, 35 L 
T. N. S. 237 ; Rosenberg v. Cook, 8 Q. B. D. 162, and see Whth* 

. v. Couch, 26 Gr. 74 ; but see Casson v. Roberts, 31 Beav. 613.

Cost* of re-sale. The costs of the re-sale, and also any deficiency on the subsequent 
h"w burnenCy’ 8a*ei are also usually ordered to be borne by the defaulting purchaser:

but wlien the land sold at an advance, and the profit was more than 
sufficient to cover the costs of the re-sale, the defaulting purchaser
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supra, Ontario Bat
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Interest on Purchase Money—Rents, and Profits.—The interest^on pur- 
liability of the purchaser for interest, depends on the terms of the fmm “"uftl'me 
contract of sale. In the absence of any special stipulation in the P*yable- 
contract, it would seem that the liability to pay interest, commences 
on the day fixed by the contract for completion of the contract, from 
which time the purchaser also becomes entitled to possession, and to 
all rents, and profits, subsequently accruing : Esdaile v. Stephenson, 1 
S. & S. 122 ; People's Loan Co. v. Bacon, 27 Gr. at p. 301 ; Vantant ,,
v. Bui ke, 38 U. C. Q. B. 104 ; but see Harrison v. Joseph, 8 P. R. 293.
But where the contract provided for payment of the purchase money 
by instalments, but was silent as to the time when possession should 
be given, the purchaser was held entitled to the rents, and profits, 
from the date of the contract : Brady v. Keenan, 6 P. R. 262. A 
purchaser is entitled to a proper proportion of all rents paid to the 
vendor in advance : Liscom.be v. Gross, 6 P. Jl. 271.

The liability of the purchaser to pay interest, may, in the absence Liability of pur- 
of express stipulation as to the payment of interest ; Re Thompson, hy mTav'nf'vî'n- 
Bigyar v. Dickson, 2 Chy. Ch. R 196, be qualified by delay on the 4>’Mn making 
part of the vendor, either in making title, or giving possession. In 
such a case, interest will not begin to run until the purchaser could 
safely have taken possession, and a difficulty respecting the convey
ance, may justify his not taking possessiott : Rae v. Geddes, 3 Chy. Ch.
R. 404. Where the property is unproductive, the purchaser may, 
where the completion of the contract is delayed by the vendor, be 
exonerated from payment of interest ; where it is productive, but the 
rents, and profits, are less than the interest, the vendor may be allowed 
to retain the rents, &c., and the purchaser may be relieved from pay
ing interest ; and where the rents exceed the interest, the purchaser 
may, notwithstanding the dei ty, be ordered to pay interest from 
the date fixed for completion, taking the rents and profits : Bank of 
Montreal v. Fox, 6 P. R. 217 ; The People’s Loan Co. v. Bacon, 27 
Gr. 294.

Growing crops in the land at the time of sale, pass to the purchaser, Growing crops, 
unless expressly excepted in the conditions of sale : McDowall v tied'tof"^ 
Phxppen 1 O. R. 143.

Where the purchaser pays his purchase money, and is let inti ^ 
possession, but upon a reference it is found a good title cannot be feet in title, 
made, and the contract is rescinded, the purchaser is bound to d«nter'po..»e»',t 
redeliver possession on being repaid his purchase money, and if he s,u<* ** *>e

• , . , . 1" claim interest
insist on interest on the purchase money, he must submit to account must account for

rents.

/

|

P
I
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for the rents, and profits : Simmers v. Erb, 21 Gr. 289, and see Turley 
v. Evans, 13 C. P. 214.

Purchaser in pos
session before 
completion must 
pay interest.

More than six 
years may be re
covered, but not 
as against land. 
Exception to 
rule.

Where a purchaser is let into possession, pending an investigation 
of title, he is bound to pay interest, although the possession extend 
beyond six years : see Birch v. Joy, 3 H. L. C. 5G5, where the 
purchaser was in possession forty years before completion, and the 
agreement provided that interest should not run until the comple
tion of the contract, see also Toft v. Stevenson, 5 D. M. & G. 735 ; but 
it would seem no more than six years arrears can be recovered as 
against the land : Airey v. Mitchell, 21 Gr. 510, overruling on this 
ppint, Great Western R. W. Co. v. Jones, 13 Gr. 355 ; but when the 
purchaser dies, and no intervening incumbrance exists, in order 
to prevent circuity of action, the full amount may be recovered 
even against the land ; Airey v. Mitchell, supra ; Howeren v. Brad, 
burn, 22 Gr. 96.

Parol evidence 
admitted to show 
terms of mort
gage to be given 
by purchaser.

Where the contract provided for giving a mortgage to secure part 
'of the purchase money, but omitted to state that the mortgage was 
to bear interest, parol evidence to show that that was the real under
standing of the parties was admitted : Gould v. Hamilton, 5Gr. 192.

Delivery of pns- 
session to pur
chaser. When not 
a waiver of refer
ence as to title.

"X

Letting, into re
ceipt of rent8 
when not a suffi
cient delivery of 
possession.

Delivery of Possession.—Where the conditions of sale provide 
that possession may' be taken by the purchaser without waiving his 
right to investigate the title, he may take possession without waiving 
his right : Bolton v. School Board, 7 Ch. D. 766 ; but in the absence of 
any such condition, if a purchaser at a sale under a judgment, enter into 
possession without the sanction of the Court, he may be held to have 
accepted the title ; Danl. Pr. 1171, and at any rate may be ordered 
to pay his purchase money into Court, notwithstanding his objecting 
to the title : Patterson V. Robb, 6 P. R. 114 ; but where, after a 
purchaser had taken possession, the vendor’s solicitor delivered an 
abstract of title, and answered requisitions, it was held that the 
vendor had waived the right to treat the taking of possession as an 
acceptance of title : Aldwell v. Aldwell, 6 P. R. 183 ; and see Gordon 
v. Hamden, 18 Gr 231V Where, under the conditions of sale, a 
purchaser is entitled to possession, the letting him into the receipt 
of the rents and profits, is not a sufficient delivery of possession. 
The People's Loan Co. v. Bacon, 27 Gr. 294.

Summary appli
cation for poaaea- 
sion, against 
whom It may be 
made.

A summary application for delivery of possession under this Order, 
can only be made against parties to the action, or strangers who 
have obtained possession pendente lite : Bank of Montreal v. Wallace, 
13 Gr. 184 ; Trust v<fc Loan Co. v. Start, 6 P. R. 90; where • 
stranger is in possession who has not obtained possession pendente 
lite an action must be brought.

«■urch aaeracceptXxjfVhere the purchaser accepts a conveyance, or vesting order,

knowing that a st 
cannot afterwards 
possession : Bull v. 
N. 8. 966; 11 Q. B

Incumbrances-
vesting order, or < 
money, should see 
vendors are bound t 
his right to have in< 
is gone, and he mui 

'BP. R 36; S. C., 1 
Peck v. Burk, 6 P. 1 
Baker, 11 Q. B. D. 
he was ignorant of s 
ance; see Re Tun, 
Douyall, 8 P. R. 20 
or unless no title at 
been sold for taxes ; 
v, Cliford, 3 Ch. I 
third party, even tl 
prevent the latter, 
incumbrances dischs 
not extend, but wlii 
bound to pay off : Ji 

Ground rent and < 
kept out of possessio 
be payable by the la 
an d see Fisken v. H’ 
the purchaser, ou th 
and profits, for the p

Taxes.—The vend 
taxes accruing up to 
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Montreal v. Fox, 6 I 
294 ; unless the by-la 
they shall not form a 
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the statements, or e: 
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knowing that a stranger to the suit is in adverse possession, he ‘“K conveyance 
cannot afterwards claim compensation for delay in recovering of '«dTerM'posMss. 
possession : Bull v. Harper, « P. R. 36 ; Jotiffe v. Baker, 48 L. T. towmronwtion'1 
N. 8. 966 ; Il Q. B. D. 255.

Purchaser to see 
to diacha'ge of 
incumbrancer.

Acceptance of 
conveyance, 
how far a waiver 
of right to apply 
to have incum
brance» dis
charged out of 
purchase money.

Incumbrances- —A purchaser before accepting a conveyance, or 
vesting order, or consenting to the payment out of his purchase 
money, should see that all incumbrances are paid off, which the 
vendors are bound to discharge. After conveyance, or vesting order, 
hie right to have incumbrances discharged out of his purchase money 
is gone, and he must rely on his covenant if any : Built v. Harper,
'6P. R 36; S. C., before Spragge, C., February 1, 1873 : Re Burk,

Peck v. Burk, 6 P. R. 98 ; Kincaitl v. Kincaid, 6 P. R. 93 ; Jolijfe v 
Baker, 11 Q. B. D. 255 ; 48 L T. N. S. 966 ; unless perhaps, where 
he was ignorant of such incumbrances when he accepted the convey
ance ; see Re Turner «c Skelton, 13 Ch. D. 130 ; Henning v. Mr- 
Douyall, 8 P. R. 200 ; but see Law Times Journal (for 1880), 387 ; 
or unless no title at all has been conveyed, as where the land had 
been sold for taxes ; Turrill v. Turrill, 7 Pr. R. 142 ; and see Jones 
v, Cliford, 3 Ch. D. 779. But a conveyance by the vendor to a 
third party, even though made at the purchaser's request, will not 
prevent the latter, after the conveyance, from claiming to have 
incumbrances discharged, to which the covenants in the deed may 
not extend, but which, under the contract of sale, the vendor was 
bound to pay off : McLennan v. Chetjvw, 37 U. C. V. B. 301.

Ground rent and other outgoings, accruing whilst the purchaser ig 
kept out of possession through the default of the vendor, are held to 
be payable by the latter : People’s Loan Co. v. Bacon, 27 Gr. 294 ; 
an d see Fisken v. Wride, 11 Gr. 248 ; sed tpiaere, if this is so, where 
the purchaser, on the completion of the contract, receives the rents, 
and profits, for the period during which such out-goings accrued.

Taxes.—The vendor is^ound to paya proportionate part of all Taxes, I y whom 
taxes accruing up to the time fixed for the completion of the con- l",.vaWe- 
tract, even though not actually imposed at the time : Bank of'
Montreal v. Fox, 6 P, R. 217 ; People's Loan Co, v. Bacon, 27 Gr.
294 ; unless the by-law imposing the taxes, expressly provides that 
they shall not form a charge on the land until a day after that when 
the title is made out : Harrison v. Joseph, 8 P. R. 293.

Where the purchaser pays taxes accrued before the time he is let 
into possession, he is entitled to be refunded out of his purchase 
money : Yotirex v. Alcomhrack, 13 C. L. J. N. S. 226.

Compensation—Although a vendor is allowed great latitude in Compensation, 
the statements, or exaggerations, he may make, as to the general ”„rch*!er’"Ml’l(> 
qualities, and capabilities, of land he is about to offer for sale, still he

Outgoings, how 
payable,

3
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Misrepresent»-

will not be permitted to make direct misstatements, and misrepresen
tations, as to matters of fact, which would naturally have the effect 
of inducing parties resident at a distance to bid for the property. 
Therefore, where an advertisement of sale described the property as

ments adTertiw‘" being “ a farm of eighty-four and a-half acres, twenty acres cleareil

Evidence of
inisreprenenta
tion.

and fenced,” on the faith of which the plaintiff purchased, when, 
in fact, there was not any clearing or fencing, compensation for 
the misrepresentation was allowed : Stammers v. O’Donohoe, 28 Or. 
207 ; 8 App. R. 161 ; but see Osborne v. Farmers <fc M B. 
Soc’y., 5 Gr. 326. Where a material misrepresentation has been 
made by the vendors, it is not necessary for the purchaser to prove, 
that the representation was known by the vendors to be false, or 
was made recklessly ; and in the absence of evidence to the 
contrary the purchaser will be presumed to have bought on the 
faith of such representation ; Redgrave v. Hurd, 45 L. T. N. S. 485; 
20 Ch. D, 1 ; Jones v. Rimmer, 43 L T. N. 8. Ill ; see however, 
Joliffe v. Baker, 11 Q. B. D. 255, 48 L T. X. S. 066 ; but where it is 
shewn that the purchaser bought with knowledge that the state
ment was .untrue, compensation will be refused ; Carmichael v. 
Ferris, 8 P. R. 289 ; and see Curran v. Little, 8 Gr, 250 ; but see 

jtLelt v, Randall, 49 L. T. N. S. 71.
Compensation / /"'The purchaser may be entitled to compensation for delay in making 
making title. t lout the title : Dudley v. Berczy, 3 Chy. Ch. R. 81, or for delay in 

^delivering possession : Thomas v. Buxton, 8 L. R. Eq. 120 ; or for 
Or delivering destruction of the property by fire before confirmation of the sale ;
poFsePSlon. r

see Stephenson v. Bain, 8 P. R. 258 ; but see Rayner v. Prerton, 14 
Or losses by tire. Ch. D. 297 ; 43 L. T. N. S. 18; 18 CIl D. 1 ; 44 L. T. N. ,8. 787;

50 L J. Ch. 472. So, also, for deficiency of land ; thus, where 300
!andtfieieUCy °* 40168 more or less, ” was advertised, and the land only contained

244 acres, compensation was awarded : 11 ardell v. Trenouth, 24 Gr. 
465 ; Whittemore v. Whittemore, 8 L. R. Eq. 603 ; and see Canada 
Permanent L. <C- S. Co. v. Young, 18 Gr. 566. And where the error 
in the description of the land is material, the right of the purchaser 

right üannoTbe8 *° compensation for the deficiency, is not defeated by a condition oi 
tarred by condl- gale to the effect that no compensation shall be made for any defici- 
misdescription ency. Such conditions will be construed merely to apply to small 
mate"»!. defects : Whittemore v. Whittemore, supra. A purchaser may also |

be entitled to compensation for failure to make title to part of the 
property sold, although he may be precluded by the conditions of 
sale, from objecting to carry out the sale on that ground, English v. 
Murray, 49 L. T. N. S. 35. ■

compensation A purchaser is also entitled to compensation for dilapidations I 
tor dilapidation. commi^Bj by parties in possession, after side, but before completion : 

Fisken v Wride, 11 Gr. 245. Thomas v Buxton, supra.

facts ; thus, when the ] 
mill, and the vendor hi 
the purpose of floating 
the purchaser, it was b 
Warded v. Trenouth, 2

After conveyance, or

I
pensation for defects in 
extend, is usually gone 
t. Thacker, 7 Ch. D. 6h 
v. Kincaid, (1 f. R. 9! 

| Faithornc, 10 Gr. 324 ;
i v. llelsliam, 2 L. 

|y. B.30I.
But misstatements, c 

by the Court, of mater 
tion even after convey 
i aim v. Cann, 3 Sim. 4' 
Tamil, 7 P. R. 142 ; ai

The Court will not e 
compensation for misd 
dor in a fiduciary cap; 
right to complain of t 
Osborne v. Farmers A 
10 Yes. 202; Goodwin 
Thom, 1 Jur. N. S. 12 

The misrepresentatio

[to have the contract t 
grave v. Hurd, 20 Ch.

The purchaser is t 
vendor’s wife ; if she 
to an abatement, or 1 
Gr. 578 ; VanNorma 
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until the wife’s death 
during his wife’s life 
Longhead - Stubbs, ‘
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For suppression. Compensation may also be awarded for the suppression of material ■ On an application by
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■epreaen- 
;he effect 
>roperty. 
jperty as 
a cleared
d, when, 
ition for
e, 28 Gr.
? M. B. 
hag been 
to prove,
3 false, or 
s to the 
it on the 
1. S. 485; 
however, 
rhere it is 
,he state- 
lichael v.
> ; but see

n making 
r delay in 
20 ; or for 
the sale ; 

Vente», 14 
ï. S. 787; 
where 300 
contained 
th, 24 Gr. 
ee Canada 
i the error 
purchaser 

audition oi 
any deliei- 
y to small 
may also 

part of the 
nditions of 
English v.

lapidation! 
nnpletion :

of materisl

I [acts ; thus, when the property offered for sale was a mill site, and of material tecta. 
I mill, and the vendor had previously sold the right to take water for 
I the purpose of floating logs, which fact was not communicated to 
I the purchaser, it was held that this was a subject for compensation :
I Warded v. Trtnouth, 24 Gr. 465.

After conveyance, or vesting order, the purchaser’s right to com- After convey- 
Ipensation for defects in title to which his covenants, if any, do not 
■extend, is usually gone; Allen v. Richardson, 13 Ch. D. 524 ; Mannon gone.
Iv. Thacker, 7 Ch. D. 620; Eylexon v. Howe, 3 App. R. 566 ; Kincaid 
I v. Kincaid, 6 H. R. 93; Foil in v. Porter, 11 Gr. 442; McCall v.
I fMorne, 10 Gr. 324 ; Joliffe v. Baker, 48 L. T. N. S. 966 ; hut see 

i v. Ihbsham, 2 L. R. Ex. 72 , McLennan v. Che juin, 37 U. C.
|<J. B. 301.

But misstatements, or suppression, in the advertisement of a sale Exception where 
Iby the Court, of material facts, may form the ground for compensa- “dvcrUwnîènt '°
I tien even after conveyance, so long as the fund remains in Court :
I Own v. Cann, 3 Sim. 447 î Bull v. Harper, 6 P. R. 36 ; Turrill v.
\Turrill, 7 P. R. 142 ; and see Horner v. Williams, Jo. & Ca. 274.

The Court will not enforce specific performance of a contract, with Sale» by trustees, 
I compensation for misdescription, where the sale is made by a ven- “n^with'ro™" 
[lor in a fiduciary capacity, and any cestui que trust would have a uejiatioii wlien 
I right to complain of the sale, if so enforced, as a breach of trust :
I (interne v. Farmers it- M. B. Socy. 5 Gr. 326; Mortlock v. Bulled,
110 Yes. 292; Goodwin v. Fielding, 4 D. G. M. G. 104; Sneizely v.
I Timm, 1 Jur. N. S. 125.

The misrepresentation of material facts may entitle the purchaser vl#reprp8H1ta- 
I to have the contract rescinded ~ 
j-jmiiev. Hurd, 20 Ch.D. 1.

Gale v. Hubert, 6 Gr. 312 , Red- ground
for rescission

The purchaser is entitled to a conveyance with bar of do we*- by Hower, pur- 
Ivendor’s wife ; if she refuse to bar dower, the purchaser is entitled \0 release of.
I to an abatement, or to rescind the contract: Kentlrew v. Sheioan, 4 
|Gr. 578 ; VanNorman v. Beaupré, 5 Gr. 599 ; or to have a portion 
lot the purchase money, sufficient to answer the dower, set apart 
■ until the wife’s death, and the interest thereon paid to the vendor 
■during liis wife’s life; see Skinner v. Ainsworth, 24 Gr. 148 ; and 
I Louijhecul " Stubbs, 27 Gr. 387.

Reference as to Title.—The inclination of the Court is in Reference as to 
I favour of giving the purchaser a reference as to title, if he desire or"
lit And it is only when the evidence is clear that the purchaser 
I intended to waive, and has actually waived his right of examining 
■the title, that a reference will be denied : Micheltree v. Irwin, 13 Gr.
|atp 543 ; and see Jackson v. Jessup, 6 Gr. 157.

On an application by the vendor to compel the purchaser to pay
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his purchase money into Court, a reference as to title may be ordered. I 
if the purchaser have neither accepted, nor waived his right to ex
amine, the title : Crooks v. Street, 1 Chy. Oh. R. 95 ; Street v. //„/.! 
hit, 6 P. R. 312 ; McDermul v. McDernud, 8 P. R. 28 ; 15 C. L. J ,| 

136; Ellwood v. Pierce, 7 P. R. 427.

WaWer of ri#it Waiver.—The right to a reference may be waived by long delay, I
constitutes. ’n e*ther demanding an abstract, or making any objection to the I 

title : Ontario Bank v. Sirr, 6 P. R. 216 ; and see Rae. v. Qeddn, I 
18 Gr. 217 ; or by taking possession : Denison v. Fuller, 10 Gr. 498; I 
Commercial Bank v. McConnell, 7 Gr. 323 ; Patterson v. Robb, 6 P. f 
R. 114 ; O'Connor v. Beatty, 2 App. R. 497 ; but see Wardell v. 
Trenouth, 24 Gr. 465 ; Darby v. Greenlees, 11 Gr. 351 ; Mkhe.ltrn I 
v. Irwin, 13 Gr. 537 ; Crooks v. Olenn, 8 Gr. 239 ; Morin v. Willin. | 

son, 2 Gr. 157 ; O’Keefe v. Taylor, lb. 305 ; Jackson v. Jesmp, i 
6 Gr. 156. But if after possession taken, the vendor proceed with | 
the investigation of title, and answer requisitions, the taking of pos
session will be no waiver : Burroughs v. Oakley, 3 Sw., 159 ; AUlmllI 
v. A Idwell, 6 P. R. 183 ; Gordon v. Hamden, 18 Gr. 231. 

Circumstances The right of a purchaser to investigate the title may be also waived I 
waiver ma/be by his accepting a conveyance, or vesting order : Bull v. Harper, $ P. 
inferred. R. 36. So also writing a letter apologising for non-payment of the

purchase money, although making no reference to the title ; or 
accepting a release of dower from a person interested in the estate : 
or the giving of a mortgage to secure the purchase money, are I 
circumstances from which an acceptance of title may be inferred : 
McDonald v. Garrett, 8 Gr. 290 ; but see Jackson v. Jessup, 6 Gr. 
157. But though the purchaser by taking possession and dealing I 
with the property may waive his right to compel the vendor to 
make out a good title, he may yet be relieved from payment of his 
purchase money before completion, on showing that the vendor has 
no title at all : Denison v. Fuller, 10 Gr. 498.

Porse sion taken In applying the doctrine of waiver, a distinction is to be observed 
of'încurable*between the case of a contract, providing that a good title shall be 
feci» ; effect of. shown, and that possession may be taken before completion ; and 

the case of a purchaser taking possession before completion without 
any express stipulation in that behalf. There is also a broad distinc
tion between a purchaser going into, or remaining in, possession, I 
and making structural alterations, knowing of the existence of an 
incurable objection ; and one entering with knowledge of objections I 
which are curable. In the former case he may, although entitled to | 
have the title otherwise made out, be held to have waived the par
ticular incurable objection : Re Gloag, 48 L T. N. S. 629.

Abstract of title 
to be delivered 
by vendor on 
demand.

390- After a sale under an order is confirmed, the 
vendor is, forthwith upon demand, to deliver an

abstract of title t 
does not serve ol 
be deemed to ha’ 
If objections are i 
within fourteen 
dissatisfied, and i: 
either party may 
consider the absti

In sales by the Cot 
tale, is considered the 
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The vendor is only 
The demand should be 
p. 951.
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Ion v. Armstrong, 11 G 
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abstract of title to the purchaser ; and if the purchaser *r^°^brtract 
does not serve objections within seven days, he is to JS^**0*4 
be deemed to have accepted the abstract as sufficient.
If objections are served, the vendor is to answer them ^nact'hoVdi^ 
within fourteen days * and if the purchaser is still po“ed 0 ' 
dissatisfied, and if the parties cannot otherwise agree, 
either party may obtain from the Master a warrant to 
consider the abstract.

In sales by the Court, the solicitor of the party conducting the Abstract. ven
ule, is considered the vendor’s solicitor, and it is from him the ah- <j<l!]i“t“’licitor t0 
itract must be demanded, and it is his duty to prepare, and deliver it.

The vendor is only required to deliver an abstract on demand. Demend of »b- 
The demand should be in writing ; see 29 Viet. c. 28, s. 20, R. S. 0. 8tract- 
p. 951.

The purchaser may if he please investigate the title, without Neglect nf pur. 
making the demand. And where he made no demand of an abstract, rhewr to demand 
and made no objection to the title, for twenty-three months, he waslffect ot 
held to have waived his right to object to the title : Ontario Bank v.
Sirr, 6 P. R. 276 ; and see Rue v. Oeddes, 18 Gr. 217.

When the vendor neglects, on demand, to deliver an abstract, the Neglect of vendor 
j purchaser may move to compel him to do so. Or it would seem if d.-liveir on de

tte delay is unreasonable, he may apply to be discharged ; see Wal
lon v. Armstrong, 11 Gr. 379. The purchaser is entitled to a solici
tor’s abstract, and not merely a registrar’s abstract, unless there be 
in express condition of sale to the contrary.

Although the taking of possession by the purchaser, may amount Proceeding with
to a waiver of title, yet if the vendor afterwards deliver an adstract, j1,1'estimation of 

I , , title after porses-
or proceeds with the investigation of the title, he cannot set up the si"n taken, effect

I waiver : Aldwell v. Aldwell, 6 P. R. 183 ; Oordon v. Hamden, 18 °f 
I Gr. 231.

An abstract may be defined to be a brief statement of all material Abstract, nature 
I deeds, and facts, necessary to be proved, in order to establish a good 
1 title in a vendor.

After the receipt of the abstract, the purchaser may deliver ob- Objection to ab- 
I jections to the abstract ; e. g., that assuming the chain of title ,Uact*howmade. 
I therein set out to be proved, it does not show a good, or any title,
I in the vendors ; or that the effect of any instrument is not sufficiently 
I ibstracted. This class of objections is confined to the sufficiency of 
Ithe abstract, per se. The objections should be specific, and point out 
jclearly the alleged defect.

27
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Determination
of.

As to the determination of questions thus raised, see Ord. 391, 
infra : McManus v. Little, 3 Chy. Ch. R. 263. After the abstract 
has been made perfect, or accepted as sufficient, the next step is its 
verification, and any defects in the proofs form the subject of objec
tions to, or requisitions on, the title, as provided by Ord. 394, 395, 
396, infra.

Vendor may sup
ply defects in 
abstract.

Verification of 
abstract.

v_
Latham, 14 Gr. 209 ; Parr v. Lovegrove, 6 Jur. N. S. 600.

abstract perfect, o 
it, he is to certify 
back ; and such f 
from within fourt

Objection to title The purchaser should not deliver objections, and requisitions, i 
deUveredtivTab- title, until all objections to the abstract are disposed of, or he will be I 
street complete, held to have waived all objection the abstract : McManus v.Litllt,

3 Chy. Ch. R. 263.

Where the Master i 
the objections “ allowi 
tertain an appeal from 
Master, to be dealt wil 
Bullock, 12 Gr. 73.

m^e"uration1^ 391- The Master is to determine all questions upon 
abstract*6"0^ °f the abstract and the sufficiency -thereof ; and, if desired 

by the purchaser, may require the vendor to make the 
same as perfect as he can ; and if the vendor neglects 

Defect, in, ho* or refuses to do so, he may permit the purchaser to 
to be remedied. SUppjy defects therein, at the vendor’s expense.

This Order provides 
I appealed from within 
I practically extends the

393 After an ; 
I by the purchaser 
I abstract is to be a

Objections to ab- Where the objections to the abstract are not removed within four- 
referred to Mas- teen days after service of the objections, it is not necessary to

obtain any order of reference, in order to obtain the Master’s deci-1 
sion ; but the vendor, or purchaser, may carry the abstract, and objec- [ 
tions, into the Master’s office, and obtain a warrant to consider the! 
abstract.

If the Master hold the abstract to be insufficient, and the vendor 
neglect, or refuse, to supply the defects, the purchaser may be per
mitted tb do so. This, of course, will not always be in the power 
of a purchaser ; but where deeds are registered, the purchaser may 
frequently obtain the necessary information to perfect the abstract 
from the Registry office.

The abstract is acce 
aerve any objection wji 
It is confirmed, if the 
is had from his finding

The vendor is usually bound to verify the abstract, by the pro
duction of all documents abstracted, or by proper secondary evi
dence, where the non-production of the originals is sufficiently ac
counted for ; and by producing affidavits of all facts necessary to be 

- proved in order to make out title. See Ord. 394, post.

394- After acc 
stract, the verifi 
the vendor is wit 
all the means of ' 
ner, and accordin 
ancers ; and alte 
notice on the p 
requisitions, if an 
wise he will be di

Good title, when A good title is not shown until it is both exhibited by the ab
stract, and the vendor is able and willing to verify it : Granger v.

392 The Master is not to make a report on thelMaster is not to 
make a report,
objeetiona'af1 abstract, but is to mark the objections as allowed orl 
wéd.’ °rdi“1 disallowed, as the case may be ; and when he finds thel

Verification of j
for the vendor’s solic 
his own office), when 
deeds, and evidences 
far as the title deeds 
production of the orij 
possession, and by pro 
memorials, where thi 
Sometimes, however, 
deed covering other li
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se Ord. 391,1 
the abstract I 

at step is its 
ect of objec- 
■d. 394, 395,

uisitions, on 
or he will be I 

mus y.Litlk,

uons upon 
if desired I 

make the 
r neglects! 
irchaser to| 

se.

within four- 
necessary to I 
1aster’s deci-l 

3t, and objec
tion sider the I

i the vendor) 

may be per
il» the power I 
nrchaser may I 
the abstract!

by the pro-1 
■condary evi-T 
afficiently ac-l 
icessary to bel

id by the ab-l 
i : Oranger v.| 
600.

art on th 
illowed 
te finds th

abstract perfect, or as perfect as the vendor can make when he and»
1 r *■ abetrect perfect

it he is to certify to that effect at the foot or on the he is to certify it
’ J y on abstract.

back ; and such finding is to be final unless appealed 
I from within fourteen days thereafter.

Where the Master made a report on the title, instead of marking where Master 
I the objections “ allowed,” or “ disallowed,” the Court refused to en- 

tertain an appeal from his report, but referred the matter back to the ted to him.
1 Master, to be dealt with as provided by this Order : Cockenour v.
| Bullock, 12 Gr. 73.

This Order provides that the Master’s finding is to be final, unless Appeal from 
I appealed from within fourteen days : see, however, Ord. 642, which Maater'
I practically extends the time for appealing for one calendar month.

393- After an abstract is confirmed, or is accepted ^traot 
I by the purchaser as sufficient, no objection to the
| abstract is to be allowed.

The abstract is accepted as sufficient, if the purchaser does not Atwtract when 
| aerve any objection within seven days after its delivery : Ord. 390. deemed8U®cient- 
1 It is confirmed, if the Master disallow the objections, and no appeal 
| is had from his finding within one month ; see Ord. 392, 642.

394- After acceptance or confirmation of the ab- verification 

Istract, the verification is to be proceeded with, and*"™
I the vendor is with all diligence to afford the purchaser 
[all the means of verification in his power, in the man

ner, and according to the practice usual with convey
ancers ; and after having done so, he mav serve a Notic“t0 ilellverI ° J objections aud
[notice on the purchaser to make his objections or réquisition».

I requisitions, if any, within seven days, or that other- 
I wise he will be deemed to have accepted the title.

Verification of Abstract.—The practice of conveyancers, is Verification of 
[for the vendor’s solicitor to give notice of a time and place, (usually ab8tr,“’t- 
[his own office), where the abstract will be verified. Sometimes the 
[deeds, and evidences of title, are sent to the purchaser’s solicitor. So 
[far as the title deeds are concerned, the abstract is verified by the 
[production of the originals, or such of them as are in the vendor’s 
[possession, and by producing certified copies of the deeds, or registered Title deeds, how 

[memorials, where the originals are not in the vendor’s possession. Pro,edl 
[Sometimes, however, notarial copies are furnished, e. <j., where a 

deed covering other lands is in the hands of some third party. As

Ww, «•
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to how far registered memorials are evidence, and as to how far re
citals in deeds are evidence of the facts recited, see R. S. 0. c. 109, 
ss. 1. 2 ; Sanders v. Malsburg, 1 O. R. 178 ; 18 C. L. J. 206 ; Allan 
v. McTavish, 28 Gr. 539 ; Ileg. v. Guthrie, 41 U. C.Q. B. 148 ; Canada 
Permanent Loan and Savings Co. v. Rnss, 7 P. R. 79 ; for cases be
fore the Statute, see Wishart v. Cook, 15 Gr. 237 ; Gough v. Mc
Bride, 10 C. P. 166 ; Re Higgins, 19 Gr. 303 ; S. C. 4 Chy. Ch. R. 
128 ; Russell v. Fraser, 15 C. P. 375.

Other facts, 
proved.

Mur ray y 16 C. P. 69; Brady v. Walls, 17 Gr. 699 ; Fahner v. 
Ran, 1 Chy. Ch. R. 246 ; Sweetnam v. Sweetnam, 6 P. R. 83.

Liability of ven
dor to furnish 
deeds may be 
qualified by spe
cial condition.

Such condition 
ahould n il* 
unnecessarily 
stringent.

But it seems that even such a condition would not exempt a veil-Vendor may be
bound, notwith- tpor from otherwise showing a good title : Canada Permanent Build- 
standing such ° ° ■ L
conditio, s, to ing Society v. Wallis, 8 Gr. 368. Secus, where the vendor purport» | 
prove title.

ing Society v. Wallis, 8 Gr. 368. 
to sell only such title as he has, but even then if it can be shown by I 
the purchaser that the vendor has no title at all, the contract will I

not be specifically enf. 
7 Gr. 434 ; Jones v. C 
Kay 550 ; but see Z/t 
Bentley, 5 D. G. & S. i 
bad title, by the aid 
Else, 13 L R. Eq. 196

how Facts necessary to be proved in order to make out the title, e. j 
death, intestacy, heirship, Ac., are required to be proved by ai 
davit ; but statutory declarations of such facts, taken on a former 
devolution of the title, are usually accepted as evidence, and need 
not be corroborated by affidavits made in the action.

The vendor is bonne 
affecting the land : Rt 
the Province of Ontari. 
unless registered agaii 
470.

Deeds must be Where the title is a registered title, all instruments in the chain 
registered at ven-0f title must be registered, and any unregistered deeds in the chain I
dOr’tf 6Xp6DS6. ° '

of title, must be registered at the expense of the vendor : Kitchen v.

The vendor is not be 
I of arrears of taxes, or i 

Gr. 359. As to punisht 
pedigree, Ac., after wr 

j ». 20,- R. S. O., at p. !

Copies, when to In the absence of any express condition of sale to the contrary,
be furnished by £he vendor is bound to furnish, at his own expense, to the pur- vendor. , _ r 1 j

chaser, copies of all instruments relating to the title which are not |
of record : Re (JnarlesT^t^hYr-Ch. R. 19.* He is also bound to fur
nish copies o£/all deeds registered by memorial, but not of deeds | 
registered,jfn full : lb ; but see Garrison v. Joseph, 8 P. R. 293.

As to execution of . 
I c. 72 ; Trust <£• Loan 
I pany : Woodhill v. St 
I Q. B. 196.

The Canada Compan 
I Hants for title : see See

The ordinary liability of a purchaser to produce all necessary evi
dence to make out a good title, and to deliver oil completion the I 
original tjeeds, or copies of such as are neither in his possession, nor 
registered in full, may be qualified bv^ffieciaF conaHiaçs of sale 
Where special conditions are inipinwrtTthey have to be set out in full I 
in the advertisement : see Ord. 377, ante. Special conditions of thii | 
kind should not be unnecessarily stringent, as they are calculated to I 
damp the sale. Thus where the proof of title was involved in no I 
difficulty a condition of sale that “ the vendor is not to be bound to I 
give any evidence of title, or any title deeds or copies thereof, other I 
than such as are in his possession, or produce any abstract," was held I 
to be very objectionable, and one that should not be sanctioned by I 
the Master, even by consent : McDonald v. Gordon, 2 Chy. CL | 
R. 125.

As soon as the vem 
I ibstract is complete, 1 

liver objections, and r<

395. Upon bein 
I chaser if dissatis 
Irequisitions withir 
I like course is to t 
requisitions as is j 
1302, in relation to

Requisitions on, a
I is dissatisfied with th 
I must deliver his object 
I receipt of notice so to i 
I title.

J The existence of a pub! 
Ition to the title, althoug

itatandihg claim to d(
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how far re- 
’ 0. c. 109, 

206 ; Allan 
18 ; Canada 
ir cases be- 
wjh v. itc
hy. Ch. E.

title, e. g., 
ed by affi- 
n a former 
, and need

a the chain 
n the chain |
: Kitchen y. 

Fahner y. 
83.

3 contrary, | 
to the pur- 
ich are not | 
and to fa
it of deeds 
P. R. 293.

cessary evi- 
pletion the 
session, nor 
ÇS of sale 
i out in full 
tions of this 
slculated to 
>lved in no 
>e bound to 
ereof, other 

was held 
ictioned by 
! Chy. CL

i ven-I 
Build-

will I

not he specifically enforced against the purchaser : Leslie v. Preston,
7 Or. 434 ; Jones v. Clifford, 3 Ch. D. 779 ; Darlington v. Hamilton,
Kay 550 ; but see Hume v. Pocock, 1 L. R. Chy. 379 ; Hume v.
Bentley, 5 D. G. & S. 520. The Court will not knowingly pass off a Court will not 
bad title, by the aid of special, or misleading conditions : Else v. otic,‘knowingly. 

Else, 13 L R. Eq. 196 ; Seton 1300, 1395.

The vendor is bound to procure the discharge of Crown Bonds Crown bonds. ’ 
affecting the land : Re Charles, 4 Chy. Ch. K. 19. Crown Bonds of 
the Province of Ontario, are no longer a charge on land of the obligor, 
unless registered against it : R. S. O. c. 93 ; Re Franklin, 8 P. R.
470.

The vendor is not bound to give evidence, negativing the existence Taxes and iucum- 
of arrears of taxes, or other encumbrances : Thompson v. Mil liken, 9 brancee- 

j Gr. 359. As to punishment for concealing encumbrances, or falsifying 
| pedigree, &c., after written demand of abstract : see 29 Viet., c. 28,
\,.WfR.S. O., atp. 951.

As to execution of deeds, by the Trust <t Loan Co., see 25 Viet., Execution of 
t. 72 ; Trust it Loan Co. v. Monk, 14 Gr. 385 ; by Canada Com- dwd" by T & L. 
pany : Woodhill v. Sullivan, 14 C. P. 265 ; Fell v. South, 24 U. C. °" nada 

Q. B. 196.

The Canada Company is not exempted from giving ordinary cove- Covenants by 
| Hants for title : see Scarlett v. Canada Co., 1 Chy. Ch. R. 90.

As soon as the vendor’s solicitor considers the verification of the Notice to deliver 
I abstract is complete, he should serve notice on the purchaser to de- Mr"
I liver objections, and requisitions.

395. Upon being served with such notice, the pur- objections, and 
chaser if dissatisfied, is to serve his objections, or »*hom to *”

** delivered
requisitions within the time thereby limited ; and the 
like course is to be followed upon such objections or 
requisitions as is prescribed by Orders 390, 391, and 
392, in relation to the abstract.
Requisitions on, and Objections to, Title.—If the purchaser Requisitions on 

i! dissatisfied with the proofs of title adduced by the vendor, he ^lwer«l.D l° *** 

must deliver his objections, and requisitions, within seven days after 
receipt of notice so to do, or he will be deemed to have accepted the 
title.

The existence of a public road across the land wa/ held a valid objec- Objections to 
Ition to the title, although a resolution of the^Municipal Council totltle:
Tdose it, had been passed : Kronsbien v. Cage, TO Gr. 572. So also is an Road acro,i land, 
juntatandihg claim to dower : Gamble v. Gummerson, 9 Gr. 193. So dower!"111118
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Lunacy of pre- also is the lunacy of a previous owner of the land : Francia v. Si 
Germain, 6 Gr. 636. So also is the fact that the vendor, an attorney, 

under win^irawn c*a'me(^ through a will prepared by himself : Grove v. Bastard, 2 | 
by himself. Phil. 621. So also is the fact that the title came through a will, | 

whereby the testator purported only to devise a moiety : Stapylton v. 
Scott, 16 Ves. 273 ; and where the validity of the vendor’s title 

Or title depending depended on the fact of his having purchased without notice: Freer v. 
ôwIthôut'noUce ” Hesse, 4 D. M. & G. 495 ; but a supposed equity in a person who 

died upwards of fifty years ago, where the possession since that 
time had been in another, and the vendor had a good legal title, was 
held no objection : Dewitt v. Thomas, 10 Gr. 21.

Possess iop, 
enquiry should 
be made as to.

No longer con
structive notice 
of title.

Enquiry should always be made as to the possession. If a stranger I 
be in possession, the purchaser should insist on his being ejected by [ 
the vendor. As to effect of possession, see Attorney General v. Mr- 
Xulty, 11 Gr. 281, 581 : Gray v. Coucher, 15 Gr. 419 ; although it 
would seem that possession is no longer constructive notice of the 
title of the person in possession as against a party claiming under a 
registered title : Bell v. Walker, 20 Gr. 569 ; Gray v. Ball, 23 Gr. 
390 ; Sherbomeau v. Jeffs, 15 Gr. 574 ; not even though there be ac
tual notice of the possession : Cooley v. Smith, 40 U. C. Q. B. 543; | 
Roe v. Braden, 24 Gr. 589.

Purchaser not 
bound to enquire 
as to regularity 
of proceedings.

But must ascer
tain that all ne
cessary parties 
are bound ; and 
that sale is In ac
cord with Judg
ment.

Requisitions,how 
adjudicated on.

Matters of con
veyance, what

In investigating the title, the purchaser at a sale by the Court, is 
not bound to enquire into the regularity of the proceedings in the 
action ; if the judgment appear to be regular on its face, he will he 
protected : Shaw v. Crawford, 4 App. R. 371 ; Gunn v. Doble, 15 
Gr. 655 ; McLean v. Grant, 20 Gr. 76. He must, however, ascertain 
that all proper necessary parties are bound by the judgment : 
Lechmere v. Brasier, 2 J. & W. 287 ; Calvert v. Godfrey, 6 Beav. 91 ; | 
Bennett v. Hamill, 2 Sch. & Lef. 577 ; and that the sale was in ac
cordance with the judgment : Colclough v. Sterum, 3 Bli. 181 ; Tol-1 
bott v. Minnett, 6 Ir. Eq. 83.

Where the requisitions, and objections, or any of them, are not 
answered, either party may carry in the objections, or such of them 
as are not answered, before the Master, as provided by Ord. 390, 
and get his decision thereon.

There are some objections which are not strictly objections to the | 
title, but are considered “ matters of conveyance. ” Thus, the ei T 
istence of outstanding encumbrances, or satisfied mortgages—where 
the vendor is entitled to require the party appearing entitled thereto, 
to join in the conveyance to the purchaser, or to release or discharge 
his encumbrance—are not objections to the title. But where the 
vendor is unable to procure such conveyance, or release, such encum 
brances then constitute an objection to the title.

On refusal of 
vendor to verify

396. In case of the refusal or neglect of the vendor I

to verify any p< 
his ability, or to 
ments in his po' 
purchaser to do s

Costs of Referen
purchaser is entitled 
proves good, on grou 
Higginson, 3 V. & B. 
dor’s costs though t 
Flower v. Hartop, 8 1 
V. k P. 1210 ; unlesi 
Thorpe v. Freer, 4 A 
on, 1312, 1313 ; Platt 
42. A special 'appl 

Flower v. Hartop, su,

A purchaser will *b 
application to be relie 
W. R. 421.

Where a good title 
lien on the land sold,
7 Gr. 142.

Conveyance—In
the Master to whom t 
in case the parties 
interested, other than 
see Rule S. C. 331 ; a 
interested, the Mast 
evidence is produced, 
Court, or of its payme 
purchaser is required 
that the mortgage h 
Accountant : Rule S.

It is the purchase 
ance for execution : 
Huget, 35 U. C. Q. 
Mooney v. Prévost, ! 
547 ; but see Parker 
Livingston, T. T. 1 
203 ; Prindle v. Mc> 
McDonald v. Snitsim 
C. Q. Ê. 264; Smit 
Street, 11 C. P. 243

\
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ieral v. Mr- 
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Ml, 23 Gr. 
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6 Beav. 91 ; 
was in ac 

L 181 ; U

im, are not 
ich of them 
y Ord. 396.

tions to tie I 
ins, the ex [ 
iges—where 
;led thereto, 
or discharge 
t where the 
inch encmn

ie vendor |

to verify any portion of the abstract to the best of 
his ability, or to furnish any necessary proof or docu- ^f^Tvendor’i 
ments in his power, the Master may authorize theexptin,ie 
purchaser to do so at the vendor’s expense.

Costs of Reference as to Title —In sales by the Court, the Costa of r«fer- 
purchaser is entitled to his costs of the reference, where the title how b^ne!'1 ’ ’ 
proves good, on grounds not appearing on the abstract ; Fielder v.
Higyinson, 3 V. & B. 142 ; and will not be ordered to pay the ven
dor’s costs though the title is proved according to the abstract :
Flower v. Hartop, 8 Beav. 200 ; Holland v. King, 1 VV. R. 80 ; Dart
V. & P. 1210 ; unless the objections are frivolous and vexatious :
Thorpe v. Freer, 4 Madd. 466 : Peers v. Sneyd, 17 Beav. 151. Set- 
on, 1312, 1313 ; Platt v. Blizzard, 29 Gr. 46; Hard v. Robertson, 7 Gr.
42. A special 'application is necessary for an order for such costs :

Flower v. Hartop, supra.

A purchaser will *be ordered to pay the costs of an unsuccessful 
application to be relieved from his purchase ; Osborne v.. Osborne, 18
W. R. 421.

Where a good title cannot be made, the purchaser is entitled to a when title bed, 
hen on the land sold, for his deposit and costs ; Hurd v. Robertson, f“|^£3£r’8 lien 
7 Gr. 142.

Conveyance may 
be settled by 
Master without 
special order.

Where infants 
concerned, proof 
r quired of pay
ment of purchase 
money.

Conveyance.—In all sales by the Court since The Judicature Act, 
the Master to whom the action is referred, may settle the conveyance 
in case the parties differ, or there be any parties not sui juris 
interested, other than married women, without any special reference ; 
see Rule S. C. 331 ; and see Ord.' 226, ante. But when infants are 
interested, the Master is not to settle the conveyance, until the 
evidence is produced, of the purchase money having been paid into 
Court, or of its payment having been dispensed with ; and where the 
purchaser is required to give a mortgage, not until evidence is given 
that the mortgage has been registered, and deposited, with the 
Accountant : Rule S. C. 506.

It is the purchaser’s duty to prepare, and tender, the convey- purch1Mr>, duty
ance for execution : Stephens v. DeMedina, 4 G. B. 422 ; Boulton v. to prepare and

tender convey-
Hwpl, 35 U. C. Q. R 407 ; Watt v. Parker, 2 Chy. Ch. R. 33 ;
Mooney v. Prévost, 20 Gr. 418, Bums v. Boyd, 19 U. C. Q. B.
547 ; but see Parker v. Wattfcb U. C. Q. B. 115 ; Harrison v.
Livingston, T. T. 1 A 2 Viet; Mouck v. Stuart, 4 U. C. Q. B.
203 ; Prindle v. AfcCan, lb. 228 ; Scott v. Reikie, 15 C. P. 200 :
McDonald v. Snitsinqer, 5 U. C. Q. B. 312 ; Rogers v. Lake, 9 U.
C. Q. fi. 264 ; Smith v. Doan, 15 U. C. Q, B. 634 ; Thayer v.
Street, 11 C. P. 243; Roster v. Holden, 16 C. P. 331 ; and in the

/

\
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» «

Settlement by
Master when ne
eeseary.

Covenant by c. 
q.t. cannot be re
quired; nor con
veyance by par- 
tiea bavin* only 
equitable inter
ests.

Costs.

Purchaser may 
take v. stin* 
order In lieu of 
conveyance.

Application for, 
how made.

Costs of vesting 
order.

event of the parties differing, or in case of infants, or lunatics, 
being interested, it must be settled by the Master, before engross
ment, or tender for execution. The purchaser cannot require a 
covenant by cestui que trust for title ; Cottrell v. Cottrell, 2 L. R. Eq. 
330 ; nor where the legal estate is conveyed can he require parties to 
the action, having merely equitable estates to join in the conveyance. 
Therefore, upon a sale of mortgaged premises, he cannot require the 
mortgagor to join in the deed : Rfass v. Steele, 1 Chy. Ch. R. 94; nor 
the wife of the mortgagor : Moor\ v. Skinners, 1 Chy. Ch. R. 69 ; nor 
the wife of the mortgagee : Simpson v. Simpson, 1 Chy. Ch. R. 265. 
Where, in consequence of the infancy of some of the vendors, a set
tlement of the conveyance by the Master is rendered necessary, the 
purchaser’s costs thereof will be ordered to be paid out of his pur
chase money ; Re Mr Morris, 3 Chy. Ch. R. 430.

The purchaser is entiled to a conveyance with ordinary covenants, 
but he may, if he choose, take a vesting order. Wherever the Court 
has authority to order the execution of a conveyance, it may make a 
vesting order : R. S. 0. c. 40 s. 101. The vesting order is granted in 
Chambers on production of the report on sale duly confirmed, and 
proof that the purchase money has been duly paid, or secured, ac
cording to the report.. Where the purchase money is to l>e paid into 
Court, its payment must be proved by the production of the certiti-

Ë
of the Accountant, or his chief clerk. The vendor’s solicitor is 
tied to notice of the application, and where infants are inter- 
d, the guardian ad litem is usually notified also. Where the owner 

of the legal estate became the purchaser, a vesting order was refused : 
Bowen v. Fox, 1 Chy. Ch. R. 387.

Where, in consequence of the absence of one of the vendors from 
the jurisdiction, the execution of the conveyance prepared, and ten
dered, by the purchaser, could not be procured, and a vesting order 
was then obtained, the purchaser was held entitled to the extra costs 
so occasioned : Re McMorris, 3 Chy. Ch. R. 430, and see Lawrasm 
v. Buckley, 3 Chy. Ch. R. 270.

Tender of con
veyance.

The purchaser sufficiently tenders the conveyance for execution 
under the standing conditions of sale, by delivering the same to the 
vendor’s solicitor : Weiss v. Crafts, 6 P. R. 151.

Ord. 300-396 
apply to all ref- 
ervnoe* a* to 
title, rh wi-ll a« 
sales by the 
Court.

397 The foregoing Orders, 390, 391, 392, 393, 394, 
395, and 396, are to apply to all cases of reference to 
the Master as to title, as well as to sales by the Court

XXX—EXAMINATION PRO INTERESSE SU0.

Partie* entitled 
to be examined 398- Any party who might under the former practice,

have moved tc 
apply to the Cc 
may think him 
41, s. 2.) /

I

An application to 
practice was necessi 
property in the pose 
or sequestrator; Di 
The claimant was re 
of the party at whi 
sequestration issued 
claimant, claimed a 
granted until the i 
Duchess of New N 
seems to be now in 
inst< ad of applying 
claiming property ad 
to the Court for relie 
petition, and that the 
Chambers : Brown v.

The application mi 
applicant’s claim, or 
right.

399. Notice ol 
defendant, or deft 
j&y fixed for the

The word defendant 
the persons adverse : 
merely to the actual di 
is taken.

It will be observed 
weeks’ ” notice of the i 
provides that at least < 
unless the Court or Ji 
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19 C. L J. 253. "

The words “ at least’ 
dear weeks’ notice of t 
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the owner 
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ixtra costs 
Lawramn

execution 
line to the

.93, 394, 
rence to 
e Court
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practice,

have moved to be examined pro inter esse suo may
apply to the Court, upon motion for such relief as hercllefon motlon
may think himself entitled to. (3rd June, 1853 ; Ord.
41, s. 2.)

An application to be examined pro intéresse suo, under the former Examination pro 
practice was necessary where any person claimed to be interested in f"rmer*practice 
property in the possession of an officer of the Court, e. g : a receiver, 18 to 
or sequestrator: Danl. Pr. 6th ed. 921 ; Kerr on Rec’r. 126-8.
The claimant was required to submit to examination for the benefit 
of the party at whose instance the receiver was appointed, or the 
sequestration issued : Prentiss v. Brennan, 2 Gr. 587. Where the 
claimant, claimed adversely to a sequestration, the order was not 
granted until the sequestrator had made a return : Pelham v.
Duchess of New Newcastle. 3 Sw. 290. Under Ord. 398, which
seems to be now in force in all the Divisions of the High Court,
insbad of applying to be examined pro intéressé suo, any person
claiming property adversely to a receiver, or sequestrator, may apply
to the Court for relief. It would seem the application should be by ^ctu-eTppnc*-
petition, and that the motion cannot be entertained by the Master in tion t0 be made
Chambers : Brown v. Dollard, 6 Pr. R. 113. 10 Court'

The application may be in the alternative for payment of the 
applicant’s claim, or for leave to bring an action to try the alleged 
right.

399. Notice of the motion is to be served upon the Three weeks’
\ 1 notice of motion

defendant, or defendants, at least three weeks before the to be served.
^ay fixed for the application.

The word defendant in this Order, must bé understood to apply to 
the persons adverse in point of interest to the applicant, and not 
merely to the actual defendants in the action in which the proceeding 
is taken.

It will be observed that this Order requires, “at least, three Three weeks’ no
weeks’ ” notice of the motion to be given. And although Rule S. C. 407 tice of motion 

, , , , . „ . . , , . still required,provides that at least two clear days notice of motion is to be given,
unless the Court or Judge give special leave to the contrary ; that
Rule does not necessarily conflict with this Order, because the Rule

| merely provides for a minimum notice, and does not provide that
that notice shall be sufficient in all cases, where, by the former

| practice, a longer notice was necessary : see Exchange Bank v. Newell,
19 C. LJ. 253. '

The words ‘ * at least” seem to indicate that there must be three 
| dear weeks’ notice of the motion : Rumohr v. Marx, 19 C. L J. 10.

28
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te sied 400- Within ten days from the service of the notice
within ten day.. ^fie affidavits in answer must be filed. Within six days 

after the expiration of such ten days, the affidavits in 
Affidavit» in reply are to be filed, and except so far as these affi-
replv to be filed , 1 , , , , . ,
within »ix day., davits are in reply, they are not to be regarded by the 

Court; unless upon the hearing of the motion the Court 
oceaainned gives leave to answer them ; and in that case the costs 

j^Hdavii» nm affidavits, and of the further affidavits conse

quent upon them, are to be paid by the party moving, 
unless the Court orders otherwise. No further evidence, 

* on either side, is to be used upon the hearing of the 
motion, without the leave of the Court.

Deponent» liable Deponents making affidavits in support of, or in opposition to, the 
to croes-examma- i4 r , ° .... ’ ,
tlon. motion, may be cross-examined thereon, as in other cases : see Rule

S. C. 283.

But an examination of witnesses who have not made affidavits, 
in support of, or opposition to, the motion, it would seem can now 
only be had upon order obtained for that purpose : Ruk S. C. 285 ; 
Monaghan v. Dubbin, 18 C. L. J. 180 ; 2 (J. L. T. 200 ; Taylor 4 
Ewart, 311 ; but see ante, Ord. 266, note.

401- On^iearing the motion, the Court may, instead 
of either granting or refusing the motion, give such 
directions for the examination of parties or witnesses, 
or for the making of further inquiries, or for the institu
tion of any suit or action, as the circumstances of the 
case may require. (3rd June, 1853 ; Ord. 41, s. 4.)

Perron* Interfer- Where a person interferes with the possession of a receiver, or 
mayte'restral”’ sequestrator, or brings an action against him, without the leave of 
ed. the Court, he may be restrained by injunction order, which will

usually provide in what method the claim of the person restrained, 
is to be determined.

But whether 
order neoeneary, 
for taking oral 
evidence, quatre.

Court may order 
examination of 
witneesep, or 
direct inquiry, 
or order an ac
tion.

XXXI.—COPIES.

roJteToflffiTte 402- Office-copies of answers, affidavits, and other 
prowding^dV proceedings are dispensed with ; and where service is 
^^1!" required, trpe copies, instead of office-copies, are to be 

served ; but this order is not to apply to bills, decrees, I

Ch

or orders, of wh 
the Court reqt 
Ord. 12.)

This Order would 
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seem to have powe; 
were expressly reqi 
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eceiver, or 
he leave of 
which will 
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re to be 
, decrees, I

or orders, of which office copies are by the practice of 
the Court required to be served. (6th Feb. 1865 ;
Ord. 12.)

This Order would seem to be still in force as regards judgments, Ord. 402, how far 
affidavits, and other proceedings ; though, of course, as to bills, and m force' 
answers, it is obsolete.

An “office copy” of a document is a copy authenticated by the Office copies, 
proper officer, usually the one in whose custody the original record 
of the proceedings is deposited. But under Ord. 647, Local Regis
trars, Deputy Registrars, and Deputy Clerks of the Crown, would 
seem to have power to make office copies. Office copies of decrees 
were expressly required to be served in certain cases : see Ord.
60, 205, 244, ante ; and where according to the former practice an 
office copy of a decree, or order, was required to be served, in like 
cases an office copy of the judgment, or order, would seem to be When to be 
necessary under the present practice, except where a different prac
tice is expressly provided.

Under the former Chancery practice, the first proceeding in the 
cause served upon a defendant was usually required to be an office 
copy ; e. g., bills, or decrees, or orders, served on parties added in the 
Master’s office, and orders of revivor. But under the present prac
tice, it would seem sufficient to serve a plain copy of an order 
adding parties upon a change of interest, instead of an office copy 
as formerly : see Rule S. C. 386.

Order 403 provided that no more than four copies of a pleading Ord. 103. 
or other proceeding were to be allowed to apy party exclusive of the 
draft, but inclusive of copies to serve, briefs, and other copies, that 
might be required or made in the progress of the cause, and is 
superseded by Rule S. C. 129, which is to the same effect.

Order 404 provided for the scale of costs to be allowed for printing Ord. 404. 
proceedings, and is superseded by Rule 8. C. 130.

Order 405 provided that every defendant appearing by a separate Ord. 40» 
solicitor was to be entitled to demand two copies of any printed bill, 
paying therefor two cents per folio, and is now obsolete.

XXXII.—TIME.

Order 406 provided that “ when any limited time from, or after, 6rd. 40& 
any date or event, is appointed for doing an act or taking a proceed
ing, the computation of^such time is not to include the day of such 
date, or of the happening of such event, but is to commence at the 
beginning of the next following day ; and the act or proceeding is to

z
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be done or taken at the latest on the last day of such limited time, 
according to such computation. ”

Ord 407. Order 407 provided, that when the last day for doing an act 
expired on a Sunday, or other day on which the offices were closed, 
it might be donet on the next day the offices opened.

Orders 406'7, appear now to be superseded by Rules S. C. 455, 456, 
457, which are as follows :

In periods of leas 
than six days’ 
holidays ex
cluded.

Days, how 
computed.

When last day is 
Sunday or holi
day, It is ex
cluded.

Holidays, what 
are, under R. 
O. c. 1, s. 8,
ss. 16.

“Where any limited time less than six days from, or after, any date 
or event is appointed or allowed for doing any act or taking any pro- 
ceeding, holidays, as defined by The Interpretation Act, shall not be 
reckoned in the computation of such limited time:" Rule S .C. 455, 
“ In all cases in which any particular number of days not expressed 
to be clear days, is prescribed by the Act or the Orders, or practice 
of the Court, the same shall be reckoned exclusively of the first day 
and inclusively of the last day.” Rule 8. C. 458.

“ When the time for doing any act or taking any proceeding expiree 
on a Sunday, or other day on which the offices are closed, and by 
reason thereof such act or proceeding cannot be done or taken on that 
day, such act or proceeding shall, so far as regards the time of doing 
or taking the same, be held to be duly done or taken, if done or taken 
on the day on which the offices shall next be open. ” Rule S. C. 457.

“ The word ‘ Holiday/’ includes Sundays, New Year’s Day, Good 
Friday, Easter Monday, and Christmas Day, the days appointed for 
the celebration of the bji-th-day of Her Majesty and of Her Royal Suc
cessors, and any day appointed by proclamation of the Governor-Gen
eral, or Lieutenant-Governor, as a public 'holiday, or for a General 
Fast, or Thanksgiving.” R. 8. O. 1, c'. s. 8, ss. 16.

When the time exceeds six days, holidays are to be reckoned:Are included in
exceeding six" Ex.p. Viney, 4 Ch, D. 794 ; except any holiday falling on the last day
days, except when 0f the limited period, in which case it is excluded under Rule S. C. happening on the r ’
last day. 457; Taylor v. Jones, 45 L. J. C. P. 110.

Rule 8. C. 457 The provisions of Rule S. C. 457 have been held not to extend the 
doe« not extend time for registering an instrument under the Chattel Mortgage Act:time for doing ■ ° ° ° .
acta under stat- McLean v. Pinkerton, 7 App. R. 490, nor for bringing an action 
utes' where the time for doing so under the Statute of Limitations expiree

on a dies non: Morris v. Richards, 45 L T. N. S. 210.

Time of vacation’ 
not to count in 
time for—

Answering.

408- The time of vacation is not to be reckoned in 
the computation of the times appointed or allowed for 
the following purposes :

1. Answering either an original or amended biff;

(

2. Amendir 
Bills ;

3. Setting c

4. Filing re] 
the diri 
154, or

5. Master’s :

6. Moving t

7. Moving t 
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2. Amending or obtainingorders for leave to amend amending, 
Bills ;

3. Setting down demurrers ; Setting down 
demuri era.

4. Filing replications, or setting down causes under niiog «piu*- 
the directions of Order 152, Order 153, Order 
154, or Order 155 ;

5. Master’s reports becoming absolute ;

6. Moving to discharge an order of revivor ;

biff;

Masters’ reporta 
becoming abso
lute.
Moving to dis
charge order of 
revivor.

7. Moving to add to, vary, or set aside a decree, ^ert^^"crree 
by any party served therewith. (3rd June,
1853 ; Ord. 5 s. 4 ; 30th June, 1858.)

This Order though obsolete as regards clauses 1, 2, and 4, would ?”*• 408’ howfare m iurce.
seem to be still in force, and regulates the practice in all the Divi- 
lions as to clauses 3, 5, 6, and 7.

Setting down Demurrers..—The long vacation is expressly ex- Vacation»ex
cluded from the time allowed for setting down demurrers : Rule S.C tlme^for^»etting 
461, and under this Order it would seem the Christmas vacation is down demurrers 
ilso excluded. As to setting down demurrers, see Rule H. C. J. v.
Rules S. C. 195 a. Holmested's Maul. Pr. 109, 275.

Masters’ Reports.—In order to confirm a Master’s report, it ^*stcr"’ report., 
must be filed fourteen days : see ante, Ord. 252 ; and a calendar 
month (Ord. 7) must elapse from its making : Ord. 642 ; Re Eaton,
Byers v. Woodbum, 8 P. R. 289. No part of these periods must fall 
in vacation.

The fourteen days may run concurrently with the month. But if 
the month elapse before the filing, then fourteen days further must 
elapse from the tiling, before the report can be confirmed. The word 
“report” includes certificates of Masters. ,

As a general rule, any report, or certificate, of the Master, which what reports 
may be the subject of appeal, requires confirmation before it can be lotion. confir" 
acted on, or become absolute. ' •

A certificate of a Master as to the insufficiency of accounts filed 
before hitn requires confirmation : Foster v. Alorden, 9 P. R. 70 ; 
but not a certificate that no accounts at all have been filed. See 
further as to reports requiring confirmation : Ord. 252. ante.

jr*

x
li, Ï3-

iu-lmh



222 Chancery Orders 412—413. 1

Motions to dis
charge orders to 
continue pro
ceedings.

Moving to Discharge Order of Bevivor.—Where an order of 
revivor was formerly issued, the practice is now to issue an order 
to continue the proceedings.

The long vacation is excluded from the time allowed for moving 
against an order to continue proceedings : see Rule S. C. 461. And 
under this Order the Christmas vacation would seem to be also ex- 

Time tor. eluded. Fourteen days were formerly allowed for moving against 
an order of revivor, under Ord. .339 ; but now the time for moving 
against an order to continue proceedings is only twelve days from 
the service : Rule S. C. 387.

to°or°T "ry° judg Moving to add to, or vary, Decrees.—This clause now applies 
menu. ' * to motions to add to, or vary, judgments, by parties served there

with, by direction of the Master, whether on being added as parties 
to an action, or merely for the purpose of binding them by, and 
enabling them to attend, the proceedings in the action. Under Rule 
S. C. 461, the long vacation is excluded from the time allowed for 
making such motions ; and under this Order it would seem that the 
Christmas vacation is also excluded. «

Foy" of Court, 412 The power of the Court, and of a Judge in 
sîm« for doing8*’ Chambers, to enlarge or abridge the time for doing an 
by thM*fforders act> or taking a proceeding in any cause or matter, 

upon such (if any) terms as the facts of the easy/may 
require, or to give any special directions as to the 
course of proceeding in any cause or matter, is un
affected by these orders. (3rd June, 1853; Ord. 47.)

See]Ruks S. C. 462, 614.

XXXIII—SITTINGS OF THE COURT.

Ord. 413. Order 413 prescribed the time for holding Rehearing Terms, and is 
now obsolete.

Chancery DM- The sittings of the Divisional Court of the Chancery Division now 
«ion:—Sittings of commence on the third Thursday in February, the first Thursday in 
Divisional Court. gep^emijerj aml the first Thursday in December : see Rule S. G. 524, 

post. The length of the sittings depends on the business before the 
Court.

8.B. & C. P. The sittings of the Divisional Courts in the other two Divisions 
tings of Division- commence as follows ;

l Courts The Hilary Sittings commence on the first Monday in February.
The Easter Sittings commence on the third Monday in May. 
The Michaelmas Sittings commence on the third Monday in 

November.

.ml Courts

Chj
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two sittings for thre 
any case, and may si 
any period not less t

Order 414 provid.
the examination of v 
seded by the Rules 8
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convenience so requi

Order 415 provid 
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Order 416 was abi

Order 417 prescril 
pro confesso, and is n

418 Causes s< 
or on bill and ans 
argument of dei 
on appeal from 
upon petition u 
petition to dischi 
vary, or set aside 
Clerk of Records 
the day for whic 
notice of the hea 
all parties entitle

This Order is to a < 
least ” seven days, ar 
Gray, 3 Chy. Ch. R.

Motions for Judt
down to be heard on 
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and seven clear dayi 
days’ notice of the n 
Newell, 19 C. L J. 1 
cided, however, is e; 
which is not the cal 
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The Hilary Sittings are to continue for two weeks, and the other Duration of fit- 
two sittings for three weeks, but the Judges may extend the time in tionll°Courts 

any case, and may shorten the Easter, and Michaelmas Sittings, to Dissions ° 
any period not less than two weeks : see Rule 8. C. 480.

Order 414 provided that there should be two terms annually for Ord, 414. 
the examination of witnesses and hearing of causes. It is now super
seded by the Rules S. Csee Maclennan 255-7.

Special sittings for the trial of actions in the Chancery Division 
may be appointed by the Judges whenever they consider the public 
convenience so requires : Rule S. C. 263.

Order 415 provided for the daily sitting of a Judge, and is super- Ord. 416. 
aeded by Rules H. C. J., III. IV.; and see Ord. 590-593,

Order 416 was abrogated by Ord. 559. Ord. 416.

Order 417 prescribed the time for setting down causes for hearing ord. 417. 
pro con/esso, and is now obsolete.

418 Causes set down by way of motion for decree, cause» «etdown
l-ni „ , on motion toror on bill and answer, or tor hearing pro confesso, or for doer™, or on de-

° J murrer, further
argument of demurrer, or upon further directions, or direction», or

, rehearing, or to
on appeal from Master s report, or for re-hearing, or”hRrg„r°^n
upon petition under Order 330, or upon motion ort01)6 entered-
petition to discharge an order of revivor, or to add to,
vary, or set aside a decree, are to be entered with the
Clerk of Records and Writs at least seven days before
the day for which they are set down ; and seven days’ Notice of hear-
notice of the hearing or motion is to be served upon*”8
all parties entitled to notice thereof.

This Order is to a certain extent still in force. The words “ at 
least ” seven days, are construed to mean • ‘ clear days Beard v.
Gray, 3 Chy. Ch. R. 104 ; Rumohr v. Marx, 19 C. L. J. 10.

Motions for Judgment, and Further Directions.—Causes set Motion< for
down to lie heard on motion for judgment, or on further directions, judgment, and

bearing on F. D.
m the Chancery Division, must now be set down for a Wednesday, 
and seven clear days before the motion is to be heard ; and seven 
days’ notice of the motion must be served : see Exchange Bank v.
Newell, 19 C. L J. 253 ; Ord. 642, under which that case was de
cided, however, is expressly continued in force by Rule S. C. 3, 
which is not the case with Ord. 418 ; and see Rule S. C. 407.
Defendants who have not appeared, are now entitled to notice Notice of motion
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of a motion for judgment : Burritt v. Murdoek/\% 0. L J. 59 ; 9 P, 
R. 191 ; the notice may in such cases be served on them, by posting 
it up in the office whence the writ issued : Rule S. C. 131 ; credi- 
tors who have proved claims, but who are not made parties, are not 
entitled to notice of a hearing on further directions : Lanin v. 
O'Neil, 13 Or. 179.

Appeal* from 
Ma*ter*’ reports, 
when heard.

Appeals from Masters’ Reports, are now required to be set 
down for hearing in the first instance before a Judge in Chambers, 
and the practice as to setting down such appeals, is now regulated by 
Ord. 642; and the Judge in Chambers may, if he see fit, adjourn the 
appeal into Court, in which case, in the Chancery Division, it is cus
tomary to place it on( the paper for hearing on the following Thurs
day, without any further setting down, or giving any further notice 
of hearing.

Rehearings. Rehearings.— The Judicature Act and Rules S. C. have discontinued 
the use of the term “rehearing,” and in its place have substituted 
motions to a Divisional Court to set aside, or vary judgments, which, 
however, practically amount to the same thing. Rules S. C. 522, 
523, now regulate the practice on such motions.

“ All appeals, proceedings, and matters, to be brought before theAppeals in Chy.
Dm.iun to be avt Divisional Court of the Chancery Division, are to be entered with 

the Clerk of Records and Writs, at least seven days before the day
fixed for the sittings of the Court, and seven days notice thereof is 
to be served upon the parties entitled to notice.” Rule S. C. 522.

“ An application to the Divisional Court of the Chancery Divi-Applicstions to
Chy'i<Dlv* whëi! 8‘0n’ *° change, or reverse, any judgment, shall be made at the first 
to be made. sittings of the Divisional Court, which begins not less than ten

days after the pronouncing of the said judgment." Rule S. C. 523.

Where the motion is for a new trial of an action, tried by a jury, 
nerossary! "hen au order nisi must be obtained : Rule S. G. 308 ; and it would seem 

that, iu the Chancery Division, the cause must be entered seven 
days before the sittings, to be heard on motion for such order nisi, 
and seven days’ notice of the motion served : Rule S. C. 522. Rule 
S. C. 309 provided that the motion must be made within the first 
four days of the sittings of the Divisional Court, which might take 
place next after the trial, etc. ; but that Rule was rescinded by Rule 
S. C. 526, and no new provision has been made regulating the time 
for moving for new trials in actions tried by jury in the Chancery 
Division, except Rule S. C, 522, supra.

Motions Ibr new Motions for new trials, or to reverse, or vary, judgments in the
trials &c . In other Divisions, are regulated by Rules S. C. 527, et. seq.
Q. B. &C.r. Divs.
Petitions under Petitions under Order 330.—The practice as to setting down 
Ord 330. petitions under Ord. 330, would seem to be still governed by this

Order; and it won 
still be given : see 
Unie S. C. 407.
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which under The « 
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Order ; and it would seem that seven days’ notice of the motion must 
still be given : see Exchanye Bank v. Newell, 19 C. L J. 253 ; but see 
Rule S. C. 407.

Motions to Discharge Orders of Revivor, or to add to, or Motions to die- 
set aside Decrees.—This Order w ould seem now to apply to set- ronttou^pri^xt 
ting down motions to set aside orders to continue proceedings, mgs—or to add 
which under The Judicature Act, are substituted for orders of re- men”8™ ^"l<K 
vivor ; and seven days’ notice of the motion would still appear to lie 
necessary : Exchanye Bank v. Newell, supra ; but see Rule S. C. 407 : 
and the same remark applies to ̂ motions to add to, or vary judg
ments, served upon parties added in the Master’s office, or Upon 
persons whom it is intended to bind by the proceedings, but who
are not made parties to the action. These motions are properly When to be made 

,r to asmgle Judge,
made before a single Judge. &c.

Motions to vary judgments ■ pronounced by a single Judge at the when to he made 
trial of an action, or on motion fo: judgment, by a party who at,^*r"lvl,lon*1 
the time of the pronouncing of the judgment, was a party to the ac
tion, and represented at the trial, or motion, must be made to the 
Divisional Court : see Rule S. <’. 522, 523. Formerly where a decree 
had been pronounced at the hearing by lefault, the motion to vary, or 
set it aside, might be made by the party in default, to a single Judge 
(usually the Judge who pronounced judgment) : Nelles v. Vandyke,
17 Or. 14 ; Simmers v. Erb, 21 Gr. 289 ; and this practice was 
followed since The Judicature Act, without question : Trimble v.
Parsons, before Boyd, C., 27th Dec.. 1882 ; but it is doubtful whether
even in such a case the motion should not now be made to a Divis
ional Court. Where the judgment has been entered by default with, when in viiam-
out motion, the motion to set it aside by the party in default, may be belx
made in Chambers : Kline v. Kline, 3 Chy. Ch. R. 79, and see Rob.
k Jos. Dig. 1931-1935, Ryan v. Ejlkft, 9 P. R. 458.

419. Where further directions have been reserved, if if cause not set 
the party having the conduct of the cause does not set wUhïoiVdaji. 

the same down for hearing on further directions, and »uon of report 
serve notice thereof within fourteen days after the wtedPro«y set"

n - down and give
confirmation or the report, any other party affected by notice, 
the report may set the same down, and serve notice of 
the hearing.

Evidence taken in the Master’s office cannot be read on a hearing Evidence taken
on further directions : Gould v. Burritt, 11 Gr. 234: Curlina v I" WO. cannot . _ J he read on F. D.
Auiitin, 2 Dr. & Sm. 129 ; McGill v. Courtice, 17 Or. 271. But on but on question
the question of costs reserved, the Court will look at an order made or-
°n appeal from the report, and also the pleadings, and other orders dcrs. kc- 
made in the cause : Downey v. Boa/, 6 P. R. 89.

29
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1—425. X

The Court may, on a hearing of the cause on further directions, recourt on F. D.,
OTTre^^^orto1 fuse to act upon a report, although it be confirmed, if it shall appear
furry out an **r- 
roneoue judg
ment.

to be improper, or unsatisfactory : Taylor v. Graven, 10 Or. 488 : 
Baldwin v. Crawford, 1 Gr. 202 ; and it may also refuse to carry 
out the original judgment pronounced in the action, if it shall appear 
to have been improvidently granted : see Commercial Bank v. 
Graham, 4 Gr. 419 ; Mitchell v. Strathy, 28 Gr. 80.

Causes not to be 
set down on de
murrer,or on mo
tion for decree,or 
appeal from Mas
ter’s repoi t, or 
further direc
tions, in lune, 
unless counsel 
«•ertifv reserva
tion ofjudg
ment unneces
sary.

Ord. 4*21-42.1.

Or 1. 424.

O der 426.

Vacation office 
h 'urs of officers 
of High Court, 
and Court of 
App >al,

Report made in 
vacation void.

420 No cause set down for argument of demurrer, 
or by way of motion for decree, or on further direc
tions, or on any petition mentioned in Order 418, 
adjourned over from the day for which such cause was 
originally set dowm, is to be brought on for argument 
during the month of June ; and, except on circuit, no 
cause is to be heard during the month of June unless 
counsel certify that no point is involved in it on which 
it may be necessary for the Court to reserve judgment.

This Order is still acted on in the Chancery Division.

XXXIV.—VACATIONS.

Orders 421-423, regulated the length of the vacations, and are 
now superseded by regulation of Supreme Court, of 17th March, 
1882, and Ord. of Lieutenant-Governor in Council ; see Ontario 
Gazette, 1882, p. 437.

Order 424, defined the holidays to be observed in the offices of the 
Court of Chancery, and is now superseded by Rule S. C, 535, 

Order 425 related to the office hours to be kept in the offices of 
the Registrar, and Clerk of Records and Writs, of the Court of Chan 
eery, during vacation, it is now superseded by Rule S. C. 5v&.

By Rule S. C. 53$i “ It is ordered that the offices of the High 

Court of Justice, and of the Divisions thereof, and of the Court of 
Appeal, ghall he kept open during the long and Christmas vacations, 
from ten of the clock in the forenoon until twelve o’clock noon. ”

This Rule, it will be observed, does not include the offices of the 
Supreme Court : e. g., those of the Master in Chambers, the Master 
in Ordinary, or the Local Masters, and the Accountant.

A report made by a Master in vacation was, according to the former 
practice in Chancery, void : Fuller v. McLean, 8 P. R. 549 ; Antler 
ion v. Thorpe, 12 Gr. 542 ; unless made by consent of all parties in 
terested. . • .

XX]

426. Instead 
suit, may pray i 
that any balanc 
after such sale, r 
same may be d 
Ord. 32, s. 3.)

The practice in mo 
continues to be regu 
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XXXV.—MORTGAGE SUITS.

426 Instead of foreclosure, the bill in any mortgage 
suit, may pray a sale of the mortgaged premises, and 
that any balance of the mortgage debt remaining due 
after such sale, may be paid by the mortgagor, and the 
same may be decreed accordingly. (3rd June, 1853 ; 
(3rd. 32, s. 3.)

The practice in mortgage actions for sale, foreclosure, or redemption, £[JJ*irtlo»«goT- 
continues to be regulated by most of the following Orders, which erned hy follow- 
now appear to be in force 80 far as applicable at all, in all the Divi- dItuIoo»™ *“ *" 

sions of the High Court.

The relief mentioned in Ord. 426, may now be claimed by indorse- 0rdeJ f"r P»y- 
ment on the writ. A mortgagee, however, is only entitled to an cy when granted, 
order for the payment of the deficiency, where there is an express 
or implied contract by the defendant, with the plaintiff, by covenant, ,
or otherwise, to pay the mortgage debt. If there be no suc(i con
tract the mortgagee is entitled to no personal remedy against the 
defendant : see Christie v. Dowker, 10 U. C. L. J. 161 ; Tusrnbull v. Not if there ^ 
Symmonds, 6 Gr. 615; Forbes v. Adamson, 1 Chy. Ch. R. 117 ; no personal lie- 
Clarkson v. Scott, 25 Gr. 373 ; Norris v. .Meadows, 28 Gr. 334 ; Ulity to p,,‘ 
PiÀce v. Ganavan, lb. 356 ; Mathers v. Helliwell, 10 Gr. 175 ; where,
however, the mortgage deed contains no express covenant to pay, the 
law will imply a contract by the mortgagor .to pay : see Sutton v.
Sutton, 48 L. T. N. S. 95 ; provided there be evidence that the 
mortgage was made to secure a debt, or loan : Hall v. Morley, 8 U. Whe"
C. Q. B. 584 ; Pearman v. Hyland, 22 U. C. Q. B. 202 ; Jackson v.
Yeomans, 19 C. P. 394 ; 28 U. C. Q. B. 307 ; 39 U. C. Q. B. 280.
The mere acknowledgement of the receipt of the mortgage money, 
is not sufficient to raise any presumption of a loan, or any implied 
promise of rep ayment : London Loan Co. v. Smyth, 32 O. P. 530.
Inhere there is a contract for the payment of 4he mortgage debt, JuateV aymétu 
judgment may now be obtained if claimed by the writ, for the full may be made, 
amount with costs, and for which execution may issue at once, wllen' 
without waiting for a sale of the mortgaged property.

Where, however, a reference to the Master to enquire as to en
cumbrances, is nebessary, then where relief is also sought on the 
contract, the judgment should refer it to the Master to take the ac
count, > and direct payment of the amount which he may find dué 
forthwith, after the making of the Mastei’s Report : see Units S. C.
Form No. 168, North of Scotland v. Beard, 19 C. L J. 252.
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Surety, rights of. A surety against whôm a judgment has been recovered, which by 
agreement is to stand as security for the payment of the deficiency, 
is entitled to have the security realise 1 before he can be called on to 
pay anything : Teeter v. Si. John, 10 Gr. 85. An assignee of the 
equity of redemption who covenants with the mortgagee to pay off the 
mortgage debt, becomes a principal debtor, and if time be given him 
by the mortgagee, the mortgagor may be discharged : Mathers v.

i
lleltiw.il, 10 Gr. 172. \

1 mortgagee A mortgagee is now usually entitled to a sale, 6r foreclosure, at 
reeiorure1"’ °ption : Meyers v. Harrison, 1 Gr. 449. But a subsequent mort- 

subject to right gagee cannot as plaintiff have a sale against a prior mortgagee with- 
bareeiiie.11'18 t0 out the latter’s consent : McDougall v. Campbell, 6 S. C. R. 502;

although he may as a defendant, under Orel. 453, post. W here in
fants are concerned, and the mortgagee claims foreclosure, the judg
ment usually directs a sale, or foreclosure, as the Master may find 
most beneficial for the infants.

Mortgagee of 
chattels —muni
cipal corpora
tion,- and hank, 
entitled to fore
closure, but not 
a pledge of chat
tels.

A mortgagee of chattels : Cock v. Flood, 5 Gr. 463 ; a mtmicipal 
corporation : Or/ord v. Bailey, 12 Gr. 276 ; and a chartered^ bank : 
Bank of Upper Canada v. Scott, 6 Gr. 451 ; are each entitled to 
foreclosure. But a mere pledgee of chattels is said to be only entitled 
to a sale : Çarter v. Wake, 4 Ch. D. 605.

Mortgagee by de
posit, not enti
tled to a sale un
less he has agree
ment to execute 
a legal mortgage.

A mortgagee by deposit is said not to be entitled to a sale, but only 
to a foreclosure : Pryce. v. Bury, 16 L. R. Eq. 153 n; James'!. 
Jam s, lb. 153 ; Backhouse v. CharUon, 8 Ch. D. 444 ; but where the 
deposit is accompanied by an agreement to execute ar legal mortgage, 
the mortgagee is entitled to either sale, or forclosure : York Union 
Banking Co. v. Artley, 11 Ch. I). 205; although an equitable mort 
gagee by deposit cannot insist on a sale, yet if a subsequent encum 
brancer, or the mortgagor himself, desire a sale, it ma} be granted 
as in any other case : Kerr v. Beebe, 12 Gr. 204.

Crown cannot be 
foreclose*

Form of judg
ment where 
equity of redemp
tion In the 
Crown.

Mortgagee of 
railway not enti 
tied to sale, or 
foreclosure.

The Crown cannot be foreclosed, the only judgment that can be 
awarded where the equity of redemption is in the Crown, is one 
authorizing the mortgagee in default of payment to take possession 
until the Crown shall think proper to redeem ; Reeve v. Attorney 
General, 2 Atk. 223 ; Bunn v. Attorney General, 10 Gr. 482 ; or 
until the debt should be satisfied : Hodge v. Attorney General, 3 Y 
& C. 342 : or, if the Crown consent, or do not object, a sale may 
be ordered : Seton, 1044 ; Prescott v. Tyler, 1 Jur. 470 : 2 Jur. 870; j 
Rogers v. Maule. 1 Y. & C. C. C. 4 ; Hancock v. Attorney General 
12 W. R. 569 ; BartleU v. Rees, 12 L. R. Eq. 395.

A mortgagee of a railway is not entitled to enforce payment of hu 
mortgage, by either sale, or foreclosure of the Railway, be is only en
titled to have a Receiver, or Manager, of the undertaking appointed :

Galt v.'.Erie and Nit 
Co., 9hr. 455 ; Fur 
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Oalt v.jErie and Niagara R. IE. Co. 14 Gr. 499 : Peto v. Welland R. W.
Co., 9Gr. 455 ; Furness v. Caterham R. W. Co., 25 Beav. 614. But it 
seemVa "vendor is entitled to enforce a lien for unpaid purchase money', Vendor, righto of 

f sale, or rescission of the contract : Walker v. Ware, H.J-B.R. W. \
Co., 1 L. R. Eq. 195 ; Martin v. London, Chatham <fc Dover R. W. Co.,
12 Jur. N.S. 775 ; but see the Bishop of Winchester v. Mid-Hants R. W.
Co., 5 L. R. Eq. 17 ; Pell v. Northampton <fc B. J. R. W. Co., 2 L.
R. Chy 100, where the lien was enforced by Receiver.

The right of a mortgagee to either a sale, or foreclosure, may be lost tight to sale, or 
by his having sold, or parted with, part of the mortgaged property, b^ol”bysa™of 
without the concurrence of a person to whom the equity of redemp- P^rt ot property 
tion in the remainder has been conveyed. But this rule does not 
apply where the sale has been made under a power contained in the 
mortgage, or where the mortgage is of chattels which the mortgagee 
has a right to sell without any express power. But it applies to a 
tale under a decree in a suit to which the owner of the unsold portion 
was no party : Oowland v. Qarbutt, 13 Gr. 578, and see Crawford v.
Armour, lb. 576 ; Munsen v. Hauss, 22 Gr. 279. f

Where the writ, or statement of claim, does not claim any personal where no per- 
remedy against the defendant, the judgment is erroneous, if it con- KoughMudg. 
tain any personal order for payment of the mortgage debt, and such ment should not 
a defect was amended after the lapse of four years : Cockenoar v.
Bullock, 12 Gr. 138.

Where the judgment directs foreclosure, on default in payment, a where judgment 
final order may be made in Chambers, directing a sale in lieu of t fore- for foreclosure, 
closure, without appealing from the judgment : Lasetl v. Cliffe, 2 sal^mly b/ma-le 
Sm. & G. 278 ; Fish v. Carnegie, D. B. 3 & 4 ; Thompson v. Badgley,*" Chambers.
0. B. 25 ; but usually the sale will not be ordered until after the 
mortgagor has had the usual time to redeem ^ Trust and Loan Co. v. 0n whllt termf- 
Itrynohls, 2 Chy. Ch. R. 41; where the application is made by a defen
dant, he will be required to deposit ^80 to meet the expense of the 
sale, and this deposit will not be dispensed with, although the 
security be ample : Thompson v. Macaulay, 3 Chy. Ch. R. 111. But 
if the plaintiff prefer it, the defendant miy be required to conduct menu/for elk, 

the sale in lieu of making the deposit. Formerly, the Court would ctaMnfnot'”*" 
not, after a decree for sale, direct a foreclosure without rehearing the granted, except 
cause ; McClelan v. Jacob, 9 Gr. 50 ; except where the sale had been j^r lbortive 
attempted, and proved abortive : Goodall v). Burrows, 7 Gr. 449 : 
bdellv. Doty, 1 Chy. Ch. R. 207 ; Oirdlestone v. Ounn, lb., 2l2. In 
such a case, an order for foreclosure is granted in Chambers on mo- 

I tion : but the mortgagor must be allowed three months further time >
11° redeem : lb. : but in Ooodhall v. Burrows, only one month was 
I allowed.

After % judgment of foreclosure, an order for sale may be obtained,
I by a subsequent incumbrancer, under Ord. 456, post.

•■t
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cz

j8o”wdyw!th h* 427- Where any person is surety for the payment of 
"”ief8ôKain«dd a mortgage debt, such person may be made a party to 
»«!• rottlh| ,n a su't f°i' the sale of the mortgaged property, and the 

relief specified in the last Order may be prayed against 
both the mortgagor and his surety, and the same may 
be decreed accordingly. (3rd June, 1853; Ord. 32, 
s.4t)

Liability of as
signee of mort
gagor.

Of assignor of a 
mortgage on 
» venant for its 
payment.

Kelief now 
granted between 
defendants inter

Under this Order an assignee of the mortgagor who had covenanted 
with the mortgagor to pay the mortgage debt, could not formerly 
have been ordered to pay the mortgagee, to whom he was under no 
legal liability : Turnbull v. Symmonds, 6 Gr. 615 ; Clarkson v. Scott, 
25 Gr. 373 ; and see other cases noted : Ord. 423. And where the 
original mortgagee had assigned the mortgage to the plaintiff, and 
covenanted for payment, it was held that he was not a surety within 
the'meaning of this Order, but that the contr ct amounted merely to 
a guaranty, to enforce which, a separate action must be brought : 
Clarke v. Best, 8 Gr. 7. But in such cases, since The Judicature Act, 
the appropriate relief as between the plaintiff and defendants, and 
between the defendants inter se, may now be granted, without doubt, 
in the same action.

Where the surety has given a mortgage on his own property, thePrincipal when a
necessary party , ,
to action principal debtor is a necessary party to an action for foreclosure, or
against surety. ga]e thereof : Seidler v. Sheppard, 12 Gr. 456.

Liability of sure- A surety cannot be required to pay the amount of a judgment 
ty for deficiency, jt has been agreed shall stand as security for the deficiency

on a mortgage, until the security has been realised, and the deficiency 
ascertained : Teeter v. St. John, 10 Gr. 85.

suie may be or- 428 The Court may direct a sale of the property, in-
dered instead of _ 1
foreclosure. stead of a foreclosure of the equity ot redemption, on 

such terms as the Court thinks tit ; and, if the Court 
thinks fit, without previously determining the priori
ties of incumbrancers, or giving the usual or any tiw, 
to redeem. (3rd June, 1853; Ord. 32, s. 2.) Ç

The jurisdiction under this Order to direct a sale, is now vested in 
the High Court, and it may be exercised in any Division thereof.

Some special ground must be shown, in order to deprive the |
Deceaviry^to11^"- mortgagor of the ordinary six months time to redeem: Ih'jnry v.
prive defendant fuller, 4 Gr! 198 ; Swift v. Minter, 27 Gr. 217 ; Newman v. Selft,

J of ordinary lime ’ ... „ , j. |
for redemption. 33 Beav. 522 ; and even where an application for sale, was mauf
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n a foreclosure suit, by subsequent incumbrancers, after the time 
allowed them for redemption hail expired, it was held that the 
mortgagor was entitled to an opportunity to redeem, before a final 
order for sale could be made : Trust <!• Loan Co. v. Reynolds. 2 
Chy. Oh. R. 41.

Where the writ claims foreclosure, the defendant is entitled to in action for 
have the judgment drawn up for sale, on making a deposit of $80 ; entitied
and where a judgment has been entered for foreclosure, a subse-to bave anale, 
quent incumbrancer may also, on being made a party, at any time 
before the report is settled, on making a like deposit, obtain on 
præcipe an order for sale in lieu of foreclosure : see Uni. 456, post.

I udgment forÀ judgment for an immediate sale, without appointing any day 
for redemption, can ouly^be granted on tnotiou for judgment, it immediate sale 
cannot be awarded on praecipe. The motion may be made in uêdon proche' 
Chambers, where infants are concerned : see Ord. 434 ; but in other 
cases, the motion must be to the Court. An immediate sale has 
been granted on the consent of the mortgagor, and without requiring 
the consent of the subsequent incumbrancers : Township of iiamil- Wi,ether consent 
ion v. Stevenson, 25 Or. 198 ; but Blake, V. C., repeatedly refused of mortgagor 
to make such a decree without the consent of the subsequent incum- ^“ntîwrre. 
brancers, on the ground that the equity of redemption might be 
worthless, and the mortgagor might have really no interest in the 
mortgaged property, W ,

Where a decree for sale was pronounced in Court, the Referee in After a decree for
Chambers refused to entertain a motion for a final order for sale, a»1®. flllnl order

btjforc tmiti for
before the time for redemption had expired : Buell v. Fisher, 6 P. redemption had

expired, refused.

429 If the request for a sale is made by a subse-where «aie is 
quent incumbrancer, or by the mortgagor, or by any “mmor°* 
person claiming under them respectively, the partyaù'jmsit'tô'bé’ 

making the request is to deposit in Court a reasonable"1 c' 
sum of money, to be fixed by the Court, for the pur
pose of securing the performance of such terms as the 
Court thinks fit to impose. (3rd June, 1853 ; Ord. 32, 
s. 2.)

The provisions of this Order are still in force.

By the fortil of indorsement on the writ in mortgage actions, the ^ -t to Mcure 
amount of the deposit to be made by a defendant served with the sale in mortgage 
writ, in order to secure a sale', is $80 : see Rules S. C., Form 9 e. Cae”’
When the sale is applied for by an original defendant to the action, 
an application to increase the amount of the deposit cannot be enter-

5
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tained, even though the costs of the sale will exceed $80 : Cruso v. 
Clone, 8 P. R. 33 ; but the plaintiff may notify the defendant desir
ing the sale, to takjrthe conduct of it : see post Ord, 430.

When it may be 
increased.

Where the application for sale, is made by a subsequent incum- 
'Cbr^ncer added in the Master’s office, the amount of the deposit 
required is also $80, but in such a case, the amount not being fixed 
by any Order, it seems the plaintiff, if he deem it insufficient, may 
move at once, before the order for sale is acted on, to increase the 
deposit : London <1- Q. L. & A. Co. v. Morrison, 7 P. R. 450 ; 15 0. 
L. J. 57. An application after the sale has taken place to increase 
the deposit cannot be entertained, even though the sale has failed to 
realise the amount of the plaintiff’s claim : London rt- C. L. <b A. Co. 
v. Pulford, 7 P. R. 432 ; 15 C. L. J. 65.

Deposit cannot 
be dispensed
with.

The deposit will r.ot be dispensed with, even though the security 
be ample: Thompson v. Macaulay, 3 Chy. Ch. R. Ill ; or the appli
cant be a trustee a Ma'hell v. Campbell, 5 U. G. L. J. 117 ; and a 
defendant cannot claim a sale against the consent of the mortgagee 
without making the deposit : Taylor v. Walker, 8 Or. 506, except in

„ „ . . the case of infant defendants,,who are entitled to a sale, withoutExcept ill case
of infant defcml- the usual deposit: Bank of Upper Canada v. Scott, 6 Or, 451;

Lawrason v. Fitzgerald, 9 Gr. 371. Where the sale is abortive, the 
deposit is applicable to the payment of the plaintiff’s costs thereof: 
Corsellii v, Patman, 4 L. R. Eq. 156 ; and where the deposit was 
paid in by the mortgagor, and the sale realised enough to pay the 
claim of the plaintiff, but not all the subsequent incumbrances, the 
mortgagor was held not to be entitled to jffet back the deposit, but it 
was directed to be applied in payment of the claim of a subsequent

ante,

Application of 
f deposit.

incumbrancer : Qzyioski v. Beaty, 8 P. R. 146.

430 If before, or upon the deposit to obtain a salePlaintiff mav re- , ,
2ÏÏ-V-tto nt being made, the plaintiff prefers that the sale be con- 
tioe'tobeflied^° ducted by the defendant desiring the sale, he may so

elect; and he is thereupon to notify the defendant of 
such election. The notice may be to the effect set forth 
in schedule R. -

Plaintiff mav Where the defendant claims a sale contrary to the wish of the 
have reserved bid plaintiff, the latter may protect himself against the mortgaged 

property being sold for less than his claim by getting a reserved bid
fixed, and in the event or the sale proving abortive, he may obtain a 
final order for foreclosure : See note to Ord. 426.

As to when the plaintiff may apply to increase the deposit, see 
note to Ord. 429. \

Cb
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431 Upon the plaintiffs filing with the Registrar a on ming no«e«.
r r, ° ® deposit to be re-

nOte of cuch election, and proof of service of such *"r"ed defen■ 
noti e, the defendant making the deposit is to be enti
tled to a return thereof. (20th Dec. 1865 ; Ord. 10.)

It is doubtful whether the notice here referred to must now be filed Notice with 
with the Registrar of the Division in which the action is pending, or now to he 
with th s Accountant of the Supreme Court. At the time the Order 
was passed, the Registrar of the Court of Chancery was also 
practically, though not in name, the Accountant of the Court of 
Chancery : see Ord. 352. It would seem that the notice was 
intended to be filed- with him in the latter capacity, and that, s,^,. nntiee 
therefore, it should now be filed with the Accountant of the should he filed 
Supreme Court, who now discharges this branch of the duty coununt 
formerly discharged by the Registrar of the Court of Chancery.
The intention being, that the notice should be filed with the officer 
whom the deposit has been made in order to get it back again.

432 Where the cause is heard upon an order to take Dofamenury 
the bill pro confe880, in a suit for foreclosure or sale, m Jhia?ingqulr*u 
and no reference as to incumbrances is required, the pr° 
plaintiff is to produce at the hearing :

1. The mortgage deed, and the assignments there
of, if any.

2. An affidavit which is to state the amount Affidavit, contents of.
advanced upon the security ; the amount paid, 
whether by receipt of rents or otherwise ; and 
the amount remaining due for principal and 
interest, distinguishing how much for princi
pal and how much for interest. The affidavit 
is to state whether the mortgaged premises, 
or an)' part of them, have been inxthe occupa
tion of the mortgagee, or of any)one under 
whom he claims; and, when there has been any 
such occupation, the affidavit is to state its 
nature the time it continued, and the fair rent
able value of the property. (3rd June, 1853i 
Ord. 32, s. 27.)

30
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This Order would seem to be still in force in all the Divisions of 
the High Court, and to regulate the practice in all actions for 
foreclosure, or sale, where motion for judgment is made in default of 
defence, and no reference as to incumbrancers is required.

Ordinarily, a motion for judgment, in default of defence, is notMotion for judg-
gàgeta"ti<m°when necessary in actions for foreclosure, or sale, but the judgment maybe
neceieary, obtained on praecipe Rules S. C. 78, 520. Except where infants are 

defendants, in which case, judgment may be obtains 1 on a motion in 
Chambers, when the evidence required by this Order must be 
produced wherever the account is to be taken by the officer awarding 
the judgment.

Upon piodurtion 
of evidence re
quired by Ord. 
482 Court may 
take account.

433 Upon production of such proofs and docu
ments, the Court may at once determine the amount 
due, and appoint the time and place for the payment 
of the mortgage money, by the decree, without a refer
ence to the Master, or any further enquiry. (3rd June, 
1853 ; Ord. 32, s. 7.)

The same practice as is provided in this Order in actions for 
foreclosure or sale, may also be adopted in other actions under Ord. 
540 post, Where it is desirable to have an account taken in a summary 
way without the expense of a reference.

Decree for fore- 434. In an ordinary suit of foreclosure or sale 
agaimt infant ’ against an infant heir or devisee of the mortgagor, or 
be made in cham- of the assignee of the mortgagor, where no defence is 

set up in the infant’s anéwer, the cause is not to be set
down to be heard in Court by way of motion for a 
decree ; but after the infant’s answer is filed, or after j 
the time for filing the same has expired, the plaintiff is | 
to file affidavits of the due execution of the mortgage, 
and of such other facts and circumstances as entitle 
him to a decree, and is to apply for the decree in I 
Chambers, upon notice to the infant’s solicitor. (1st I 
April, 1867 ; Ord. 2.)

f'onctruciion of It was held that this Order only applied where all the defendants I 
ord« 434. were infants : Fullerton v. Keel;/, 0 C. L. J. 54 ; but Ord. 645 I 

extended the provisions of this Order to cases where adult? 
were also parties, and by Rule 8. C. 3, the practice under Ord. 645 
is continued in force under The Judicature Act.
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Divisions of 1 
actions (or 1 

n default of 1
1.

In judgments for foreclosure against infants, a day to shew cause Oar to show 
must still be inserted : Gray v. Bell, 46 L. T. N. S. 521 ; London ,t C. b!"r»o”!‘^d. l°
L. k A. Co. v. Everitt, 8 P. R. 489 ; Afair v. Kerr, 2 Or. 223 ; and 
the final order must also reserve a day to shew cause. The formal

ince, is not 1 
nent may le 1 
infants are Hr 
a motion in 1 
r must be 1 
er awarding 1

words usually inserted in Ontario are, “ and this judgment [or order] 
is to be binding upon [name of infants] unless on being served with a 

h copy hereof on gaining the age of twenty-one years, they do, within 
six months after such service, shew unto this Court good cause to 
the contrary.” See Seton 711.

No day to shew cause is reserved in judgments for sale ; nor in When unneeee- 
judgments against infant trustees of real estate. Thus, in aeary'

,nd docu- I 
e amount 1 

payment 1 
it a refer- 1 
3rd June, 1

redemption suit against an infant for redemption of land conveyed to 
the infant’s ancestor by deed absolute in form, it was held that no 
daÿ to shew, cause should be reserved in the decree directing a 
re-conveyance : Lake v. McIntosh, 7 Gr. 532. As to defences open 
to an infant shewing cause : see Seton 712, 1114, and 1115.

Where the judgment of foreclosure has been obtained against the 
ancestor, who dies before a final order is obtained, it is unnecessary to

actions for 1 
under Ord. 1 
a summary 1

reserve a day to shew cause in favour of infant heirs of the mortgagor,
* as to whom, an order is made to continue the proceedings : Sutherland 

v. Dickson, 2 Chy, (Jh. R. 25 ; and infant parties under such circum
stances cannot set up a defence which their ancestor had not set up, 
unless he had been prevented, by fraud, or mistake, from pleading it :

e or sale ■ 
tgagor, or 1 
defence is 1 
i to he set 1 
ion for a 1 

ri, or after ■ 
ilaintiff is 1 
mortgage' 1 
as entitle 1 
decree in 1 
itor. (1st 1

Burke v. Dyne, 2 (Jhy. Ch. R. 193.

Where infants are defendants in an action for foreclosure before I'jd'Ury 
judgment, the Court will direct a reference to the Master, as of foreclosure more 
course, to inquire whether a sale, or foreclosure, would be the more f undirected ae 

j beneficial for the infants, and direct a sale, or foreclosure, accordingly, of course, 
or it may determine the question, on the motion for judgment, if 
affidavits are produced, or the Official Guardian consents to dispense 
with the reference on that point : Dudley v. Berczy, 13 Gr. 141 ; 
but see Graham v. Davis, 2 Chy. Ch. R. 24, and if a sale is directed r)epoeit for sale 
on the application of infant defendants, no deposit will be required not necessary.
from the infants ; Bank of Upper Canada v/ Scott 6 Gr. 451 ;
Lawrasoy v. Fitzgerald, 9 Gr. 371.

Where the judgment directs an enquiry whether a sale, or whenjudgroent
1 foreclosure, would be more beneficial for infant defendants, if the a„ kl whether7

defendants 1
it Ord. 645 1 
here adult» ■ 
1er Ord. 645 1

Master omits to report on that point, no final order can be granted : bstbet
I Sdwards v Burling, 2 Chy. Ch. R. 48. if- 0. cannot be

granted if Master
435. Where the defendant answers the bill, admit- °mlt 10 ‘cport
... . , Decree, when to
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defendant disclaims -any interest in the mortgaged 
premises, or where no answer is put in to the bill, the 
plaintiff is, on 'prœcipe to the Registrar, to be entitled 
to such a decree as would under the practice of the 
Court have been made upon the hearing of the cause 
procovfesso. (20th Dec. 1865; Ord. 11.)

Statement of de 
fence filed. »d- 
mitting mort
gage and other 
facta entitling 
plaintiff to judg
ment.

This Order appears to be still in force. The Rules S. O. have to 
a certain extent adopted the practice here provided ; but there 
are cases covered by this Order which do not appear to be provided 
for by the Rules S. C. It will be seen that this Order covered three 
classes of cases :

(a. ) Where an answer had been filed admitting the facts entitling 
the plaintiff to a decree :—

(A.) where the Refendant disclaimed ; and 

(c. ) where no answer was filed.

/ Rule S. C. 78 seems to cover the simple case of non-appearence : 
j ( Ord. ix, of which it is part, being headed “Default of'Appear 

ance and though Rule S. C. 78, is itself wide enough in its terms 
to cover all the cases covered by Ord. 435, yet, by reason of the 
heading, its meaning would be restricted to cases of non-appearance 
simply. Rule S. C. 520 applies to cases where an appearance has 
been entered, but no defence has been put in. Consequently the 

* case of a defence admitting facts entitling the plaintiff to a judg
ment, or an appearance accompanied by a note disputing the plain
tiff’s claim under Rules S. C. 68, do not seem to be covered by either 

; Rule. S. C. 78 or 520.

In such cases it has been held this Order still applies, and judg
ment may be obtained on prœcipe : Trust and Loan Co. v. McCarthy, 
19 C. L. J. 188 ; 3 C. L. T. 266 ; Maclennan, 129, note to Rul' 
78 ; and see Holmested’s Manl. Pr. 81.

Prœcipe judg- Under Ord. 435 it was held that the Registrar was bound to 
ment, form of. j8glle on praecipe the decree which the Court would itself make upon 

a hearing of the cause pi o confesso, Kirkpatrick v. Howell, 22 Gr. 94 ; 
Extraordinary Buell XL Towns, lb. 95 ; but extraordinary relief cannot be granted 
relief not grant ^ on prœcipe, e. q., in immediate sale, or foreclosure,

without appointing any day for redemption, cannot be granted, even 
though the relief be claimed by the writ, or statement of claim : 
Patey v. Flint, 48 L. J. Chy. 696. To obtain such relief, a motion 

Interlocutory in- for judgment is necessary. Where the plaintiff had obtained an in- 
be'c’outinued"by terl°cutory injunction, it was held that the Registrar could not issue 

on prœcipe a decree continuing it : King v. Freeman, 1 Chy. CL R

<
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ortgaged I 
! bill, the 1 

i entitled 1 
3e of the 1 
ihe cause 1

1 350 ; the Registrar’s power to issue decrees being confined to simple
1 cases, were the ordinary decree for foreclosure, or sale, with order
1 for payment and delivery of possession, were all that was required.
I Thus, when the defendant answered admitting the mortgage, buj
■ denying an alleged agreement to pay an increased rate of interest,
■ and setting up a tender, and claiming costs, it was held a decree
1 could not be granted on praecipe. Not could a decree issued on Nor nm further 
1 jirmcipe in such a case, be amended in Chambers, by inserting a direc- maMbr'reerrvod

G. have to 1 
but there 1 

b provided 1 
ered three 1

1 tion to the Master to enquire as to the alleged tander : Iloss v. Vader »r special dirte-I 3Chy.Ch. R.236. tio« h. iwtsd.

A decree pronounced pro confesso, or on praecipe, might be varied,
1 or set aside, on motion in Chambers, without rehearing the cause :
1 see Kline v. Kline, 3 Chy. Ch. R., 79 ; Nelles v. Vandyke, 17 Gr. 14.

ts entitling As to cases in which a decree for foreclosure cannot be granted, see
1 note to Ord. 426, aide p. 228.

i

ipearence :
Appear 

i its terms 
son of the 
ippearance 
arance has 
uently the 
to a judg- 
the plain- 

l by either

Order 436, provided that “ where no answer is filed, the decree is Old. 436.
I to be drawn up upon produc ion of an office-copy of the bill and an 
■ affidavit of the service thereof, shewing the same to have been en.
1 dorsed with the notice set forth in schedule S, hereunder written.”

This Order is obviously effete. See Rule S. C., Form No. 9, d. e.

Order 437, provided “that the notice under Order 436, is to Ord. 437.
1 specify whether the plaintiff desires a foreclosure of the equity of
1 redemption, or a sale of the mortgaged premises. ”

This Order is now effete. See Rule S. C., Form No. 9, d. e.

438- Where it appears conducive to the ends of jus- Partie» interested1 # s 1 1 ^ in equity of re-
I tice that parties interested in the equity of redemption be

and judg- 
McCarthy,
,e to Rule

1 should be allowed to be made parties in the Master’s î?,led i™ l5,e
I office, by reason of the parties so interested being
I numerous or otherwise, the Court may direct that •

bound to 
lake upon
22 Gr. 94;
>e granted 
ireclosure, 
ated, even 
of claim :
, a motion 
ned an in- 
not issue 

ly. Ch. R

I parties so interested be made parties in the Master’s
1 Office, upon such terms as to) the Court seems fit; such
1 order to be made only where one or more parties inter- 
1 ested in the equity oyredemption are already before
I the Court. (29th Juÿe, 1861.)

This Order is now in force in all the Divisions of the High Court.

The words “parties interested in the equity of redemption” in Partie» to whom 
I this Order are intended to apply to persons interested in the0rder applle8'
1 ultimate equity of redemption, ». e., the mortgagor or any one

)
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•6~

standing in bis place. As a general rule, all parties interested 
in the ultimate equity of redemption in mortgaged property, ought 
to be made original defendants in an action to enforce the mort
gage, by sale, or foreclosure : Paterson v. Holland, 8 Gr. 238; 
Buckley v. Wilson, 8 Gr. 566 ; but not mesne incumbrancers, or 
execution creditors, who are always added in the Master’s office. 
See Ord. 442.

This Order makes an exception to the general rule, and enables 
the Court to direct, that parties interested in the ultimate equity of 
redemption, may be made parties in the Master’s office. This may be 
done, either upon a motion for judgment: Jones v. Bank of Upper 
Canada, 12 Gr. 429 ; or upon a subsequent application for the pur
pose in Chambers, see cases infra.

Order to add par- Such a direction, however, cannot be inserted in a judgment
ties not to be in- . . . ,
serted in prœ- obtained on prœcipe.
cipê judgment.

Where the grounds upon which it is sought so to add parties in- 
add’part?" in” terested in the equity of redemption in the Master’s office, appear 
to^mthe jn the statement of claim, it may possibly be still the proper course 
demption, in the to move for judgment, in order to obtain the direction of the 
obtrinèd*y ^ Court to add the parties : but where the necessity for the order 

does not appear until after judgment has been obtained on prœcipe, 
then the motion may be made in Chambers. The parties already 
before the Court are entitled to notice, but not those intended to he 
added : Penner v. Cannif, 1 Chy. Ch. R 351 ; Harrison v. Oner, 
2 Chy. Ch. R. 440 ; Bumble v. Moore, 1 Chy. Ch. R. 59; but see 
Cummins v. Harrison, 1 Chy. Ch. R. 369, where the order was 
granted ex parte. But after a final order of foreclosure, or sale, the 
application is in general too late : see Orford v. Bayley, 1 Chy. Ch. 
R. 272 ; Street v. Dolan, 3 Chy. Ch. R. 227. And where the plain
tiff had not acted with reasonable diligence in framing his suit, the 
order was refused : Portman v. Paul, 10 Gr. 458.

Setting aside 
orders.

When an order of this kind had been obtained in Chambers any 
motion to set it aside must be made to the Court upon petition : Tic< | 
v. Myers, 3 C. L. J. N. 8. 102.

Wherever the party added, claims paramount to the plaintiff, he | 
should move to discharge the order adding him as a party : Mont
gomery v. Shortis, 3 Chy. Ch. R. 69 ; but see note to Ord. 445, | 
post.

Occasionally it happens that the plaintiff is unable to determine IConflict between
kM!qu?tyBof”re“ which of the defendants is entitled to the equity of redemption, or
demption, how there may be a conflict between defendants on this point inter *. 
determined.

The Court will not however determine such questions ex parte:even 
against defendants who have not appeared, but will pronounce the
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3 order was 
or sale, the 
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iis suit, the
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itition : fice j

plaintiff, he 
art'- : Most- 
a Ord. 445, ]

o determine I 
lemption, or 
tint inter se. 
i parte, even I 
onounce the I

usual judgment directing all the defendants to redeem, leaving 
them to settle their rights inter se, by a separate proceeding : Robin- 
,,n y, Dobson, 11 Gr. 357, and see Ramsey v. Thompson, 8 Gr. 372 ; 
or may direct the Master to enquire as to the point : Cayley v. Hodg- 
ion, 13 Gr. 433. But latterly any such reference if ordered has 
been directed as a separate reference from the general reference 
in the cause, and so as the plaintiff may not be put to ex
pense, or delay, thereby : see decree in Johnson v. Neezer, D. B. 27’ 
fo. 150. Under the Rules 8. C. it would seem that whenever 
any question arises between co-defendants, the defendant raising 
the question must deliver his, statement of defence both to the plain
tiff, and defendant as to whom the question is raised ; and on the 
plaintiff moving for judgment, the defendant claiming relief against 
the co-defendant should be prepared to show that the action is also 
ripe for trial on the question raised between himself and co-defen-.; 
liant : Rule S. C. 109 ; and see Steel v. Dickson, 42 L T. N. S. 
'65 ; Furness v. Booth, 4 Ch. D. 586.

439- Where the bill is filed by a subsequent incum
brancer seeking relief against a prior mortgagee, such 
mortgagee inust be made a party previous to the hear
ing of the cause.

This Order is in force in all the Divisions of the High Court.
An action for redemption by a subsequent, against a prior, mort

gagee, will not lie unless the prior mortgage, and that of the plaintiff, 
are both overdiys. Parsons v. Bank of Montreal, 15 Gr. 411; Long 
v. Lung, 16 Gr. 239. The owner of the equity of redemption is a 
necessary party to such an action. Ib.

A subsequent incumbrancer, bringing an action against a prior 
mortgagee, is not entitled to a sale : McDougall v. Campbell, 6 S. C. 
R. 502 ; unless the prior incumbrancer consent, or do not object, 
to a sale : Orange v. Barber, 2 Chy. Ch. R, 189 ; he is only entitled 
to judgment for redemption, and in default of redemption he is 
foreclosed : see Rules S. C. 333-335, or the action is dismissed, 
which is equivalent to a foreclosure of the plaintiff : Cornwall v. 
Henriod, 12 Gr. 338 : Inman v. Wearing, 3 D. G. & Sm. 734 . 
except in the case of an equitable mortgage by deposit : Marshall 
v. Slireicsbury, 10 L. R. Chy. 250.

A bill, by a subsequent incumbrancer, against a prior mortgagee, 
claiming the right of redemption, but not offering to redeem him, 
was not demurrable : Pearson v. Campbell, 2 Chy. Ch. R. 12 ; but 
see Rogers v. Lewis, 12 Gr. 257, and it would probably be held that a 
statement of claim, omitt’ng an offer to rêdeem, would not be de- 
Hurrable under the present practice.
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Where prior mort
gagee clninis un
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Although a prior mortgagee can, ordinarily, only be made a party to 
an action by a subsequent incumbrancer, for the purpose of redeeming 
him, yet where the prior security is created by a deed absolute in 
form, a subsequent incumbrancer is at liberty to bring him before the 
Court, for the purpose of showing his interest to be redeemable, with, 
out offering to redeem him : Moore v. Hobson, 14 Gr. 703 ; and see 
Ry/ers v. Wills, 2 Chy. Ch. R. 13. To such an action the execution 
creditors of the alleged mortgagee are necessary parties : Glass v. 
Frerkleton, 10 Gr. 470 ; and see Darling v. Wilson, 16 Gr. 255,257. 
In an action by a subsequent encumbrancer, to redeem, he may also 
impeach trans lotions by the prior mortg igee in reference to the mort
gaged estate : McLaren v. Fraser, 15 Gr. 239.

Where a prior incumbrancer is made a party to any action by a 
subsequent incumbrancer, and a judgment for sale is obtained by 
consent, or without objection on the part of the prior incumbrancer, 
the proceeds of the sale must be distributed in payment of the claims 
of the incumbrancers according to their priorities, and in such a case 
the plaintiff is not entitled to any priority in respect of his costs, even 
though the fund prove insufficient : Oranje v. Barber, 2 Chy. Ch. 
R. 189.

Assignment of 
equity of re
demption, when 
it entitles as
signee to attack

«CZZ
prior mortgage 
for fraud.

Where

assignee 
benefit of

the equity of redemption was valueless, and an
ment the reof was made merely for the purpose of enabling the

impeach a prior mortgage on the ground of fraud for thetb impeac 
if hjie assiassignor, the assignment was held to savour of cham

Subsequent In
cumbrancer re
deeming may ob
tain relief* ialiu-1 
incumbrancers 
subsequent to 
himself.
Prior mortgagee 
owning equity 
of redemption, 
bow far liable to 
amount for renia

petry, and no relief was granted to the assignee, even though he 
asked ill the alternative for redemption : Muchall v. Banks, 10 Gr. 
25 ; and see Little v. Hawkins, 19 Gr. 267 ; Wiijle v. Setterington, H. 
512 ; Bell v. Walker, 20 Gr. 558 ; Hilton v. Woods, 4 L. R. Eq, 432 
But where the assignee takes beneficially, and the assignment is not 
made merely to enable him to sue in respect of the alleged fraud, it 
would seem that he may maintain the action. Sears v. Lawson, !■"> 
Ch. D. 426 ; Dickinson v. Burrell, 1 L. R. Eq. 337.

A subsequent incumbrancer may, in the sims action, obtain relief 
against the mortgagor, and incumbrancers subsequent to himself- 
consequent on his redeeming the prior mortgagee. Rogers v. Lewii, 
12 Gr. 257 ; McLaren v. Fraser, 15 Gr. 239.

A prior mortgagee in possession, who is also the owner of the I 
equity of redemption, is only bound to account to a subsequent incum
brancer for rents, and profits, on the footing of a mortgagee in pos
session, until his mortgage is paid off, any subsequent receipts he is 
entitled to retain without account as owner: Steinhoff v. Brown, 11 
Gr. 114.

•ought cubjecuo 440- Where the plaintiff prays a sale or foreclosure, 
prior mortgage, subject to a prior mortgage, the prior morgagee is not

to be made a p 
office, except ui 
in the bilflP (Ui

For cases in wh 
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such a case 
costs, even 
2 Chy. Ch.

an assign- 
tabling the 
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ir of cham 
though he 

\nkn, 10 Gr. 
rington, R. 
R. Eq, 432 
ment is not 
ed fraud, it 
Lawson, !•’>

btain relief 
> himself- 
•8 v. Lew is,

yner of the ? 
lent incum- 
gee in pos- 
ceipts he is 
Brown, II

reclosure, 
•ee is not

to be made a pgxty either originally or in the Master’s priormortzagee 
office, except under special circumstances to be allegedparty- 
in the bilip (Uth Feb. 1858.)

For cases in which a prior mortgagee may be made a party see 
note to preceding Order.

441 Decrees for foreclosure or sale, where a refer- DpCr»es tor tore- 
ence is required, are, after the proper recitals hitherto to™ of." “Ie’ * 
in use, to direct, in general terms, that all necessary 
enquires be made, accounts taken, costs taxed, and 
proceedings had for redemption, or foreclosure, (or for 
redemption or sale, as the case may be) and that for these 
purposes the cause is referred to (naming the Master ;) 
and a decree so expressed is to be read and construed 
as if the same set forth the particulars contained in 
the next thirteen Orders.

This Order, though to a certain extent obsolete, is yet apparently order 441, how 
in force in all the Divisions of the High Court, for the purpose of,ar in force 
defining the meaning of judgments issued in the form provided by 
the Rules S. C. in actions for foreclosure, or sale, of mortgaged pro
perty.

Judgments for foreclosure, or sale, under The Judicature Act are judgments under
authorized to be drawn in a similar form to that prescribed by this Judic<Uurt Act1 J fir foreclosure or
Order. See Forms 168, 169. But the Rules S. C. do not expressly state Sale, effect of. 
that judgments so worded are to have the effect which this < ‘rder 
states they shall have, it seems however clear that such is the case, 
and in addition to the provisions of the next thirteen Orders, there is 
also now incorporated in all such judgments the further piovisions 
contained in Rules S. C. 331, 336, so far as applicable to each parti
cular case. When a sale is ordered, Rule S. C. 331 provides that the 
Master may sell by public auction, private contract, or tender, as he 
may think best. He may also, at the meeting held for settling the 
advertisement, fix a reserved bid which must be notified in the con
ditions of sale. The Master is also to settle all necessary conveyances, 
in case any infants, or lunatics, are interested, or the parties dili'er,
Rule 8. C. 336 also provides for reconveyances, and delivery of docu
ments, by any party redeemed. V

Where the circumstances of the case are special, a judgment in the In specia] _T._% J
ordinary form prescribed by the Rules S. C., and this Order would lurther dime- r , r tions, or costs, /not be appropriate. Thus, where a tender was pleaded a special should be re^^Z

served.
31 (
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Or provision 
made for dis
missal of action.

inquiry wm directed on this point, and further directions, and coats, 
wére reserved : Peers v. Allen, 19 Or. 98. So also where the 
defendant pleaded payment in full, costs were reserved : Qoodrrham 
v. DeGrassi, 2 Or. 135. In such cases, this must still be done, or the 
judgment must provide for the dismissal of the action in case the 
Master shall find in the defendant’s favour. So also, where the de
fendants were rival claimants to the equity of redemption special 
directions were inserted in the decree. Ramsey v. Thompson, 8 Or. 
372.

Day to «how When infants are defendants, a. judgment of foreclosure must ali» 
reserve a day to show cause. See ante Ord. 434 note.

Reference to take Where there are no subsequent incumbrancers, the account should 
when DMwnry. b® taken on entering the judgment, if the plaintiff take a reference 

to the Master unnecessarily, he cannot recover the extra costa to 
occasioned: Hamilton v. Howanl, 4 Or. 581 ; Purdy v. Parks, 9 P. 
R. 424.'

Reference, where The reference, if directed, should be made to a Master in the 
to he directed. county where the writ issued. McCara v. OWynne, 3 Or. 310.

But the reference may afterwards be changed on motion, for sufficient

Master to Inquire 
aa to Incum
brances.

V

442- Upon such reference the Master is to inquire 
and state, whether any person or persons, and who 
other than the plaintiff, has or have any lien, charge, 
or incumbrance upon the land and premises embraced 
in the mortgage security of the plaintiff, in the bill 
mentioned, subsequent thereto.

This Order is in force in all the Divisions, and undA the ordinary 
judgments for sale or foreclosure, the procedure here laid down ii to
be followed.

The Order in its terms applies only to the case of mortgages r I 
lauds, but a similar procedure is followed upon a judgment for tl-1 
sale, or foreclosure of chattels.

Muter to Inquire The inquiry is confined to subsequent incumbrancers ; person* I 
brinomumbee?1 whom relief is sought, whose claims, if any, are prior to lit I
quent to plain- plaintiff’s, must be made parties to the writ : see Ord. 439, sspn:

Glass v. FreclcUton, 10 Gw. 470 ; and see White v. Beasley, 2 Gr. 66. 
Where the mortgagor Was the only defendant, and a decree, by 
consent, for immediate foreclosure was taken against him, a référenç
as to incumbrances w*e- refused : Taylor v. Ward, 13 Gr. 590 ; but 
it seems doubtful whether the rule laid down in that case would 1 
followed under the present practice.

The incumbrance 
certificates mentionc

• 443- The pit 
office certificates 
County wherein 
cumbrances whii 
mentioned, and 
advised.

The certificates si 
quent to the issue o

It is not necessc 
pendente life : Robso 
Chy. Ch. R. 275 ; 
Thomas, 25 Beav. 4

Sheriffs Certifl
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The incumbrancers are ascertained by the production of the - 
certificates mentioned in the following Order :

. 443- The plaintiff’ is to bring into the Master’s 
office certificates from the Registrar, and Sheriff, of the Uj^jiSSSso. 
County wherein the lands lie, setting forth all the in
cumbrances which affect the property in the pleadings 
mentioned, and such other evidence as he may be 
advised.

The certificates should be brought down to, at least, the day subse
quent to the issue of the writ in the action.

It is not necessary to add as parties, those who acquire title 
pendente lite : Robson v. Argue, 25 Gr. 407 ; Walbridge v. Martin, 1 denu tits nee d 
Chy. Ch. R. 275 ; Bellamy v. Sabine, 3 Jur. N. S. 943; Tyler v. notb**dded' 
Thomas, 25 Beav. 47.

Sheriffs Certificate- — Where the mortgage is of freehold lands, 
the certificate of the Sheriff must relate to executions against lands, 
but where the property mortgaged is leasehold, or chattels, it should 
relate to executions against goods : Sparrow v. Champagne, 5 C. P.
394. The certificates are usually confined to executions against the 
mortgagor, or other owner of the equity of redemption. But when 
the practice of registration of judgments was in force, it was held to 
be necessary to make the judgment creditors of the mortgagee 
parties also : Sanderson v. I nee, 7 Gr. 383 ; but in a later case it was 
held that a creditor of the mortgagee who had obtained an order 
attaching the mortgage debt, but not an order to pay over, was not 
in incumbrancer, and ought not to be made a party : Crosbie v. Penn,
26 Gr. 283. The Sheriff"a certificate should be so worded as to 
include writs which have been withdrawn fbi< renewal, this may be 
done by making the certificate cover any writ which have been in 
the Sheriff’s hands within thirty days preceding its date : See form of 
such a certificate, Taylor on Titles, 2nd ed. 197.

The withdrawal of a writ for renewal is not an abandonment of withdrawal of 
its priority, but on being returned to the Sheriff renewed, it retains Unrtaalaban. 
the same position it held prior to its withdrawal for renewal : Rowe. v. «tenaient. 
Jarvis, 130. P. 495 ; Muir v. Munro, 23 U. C. Q. B. 139. The day of 
the teste of a fi. fa. is inclusive, so that a writ issued on the 15th day 
of a month expires on the 14th day of the same month in the 
following year : Bank of Montreal ▼. Taylor, 15 C. P. 107. A writ 
withdrawn for renewal, and not returned for fifteen days thereafter, 
when a year from the teste had expired, was held, nevertheless, to 
be re delivered in sufficient time : Meneilly v. McKenzie, 3 E. A A.

V
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But • direction 209. A direction by the execution creditor to the Sheriff to stay 
proceedings is tantamount to » Withdrawal of the writ, and any 
subsequent execution then in the Sheriff’s hands, or thereafter, and 
during the stay, coining to his hands, will take priority : Trust <t Loan 
Co. ». Cutkbert, 13 Or. 412.

Reglstte*1*,
iWesto.

Registrar's Certificate—The Registrar’s certificate is usually 
confined to registrations on the particular parcel of land included in 
the plaintiff’s mortgage. But it is well to bear in mind, that judg
ments for alimony registered against a defendant, bind all his lands 

. situate within the county, or counties, in which the registration is
made, without any local description : see' B. S. 0. ch. 40 sec. 44.

C. C. Clerk’s cer- Where the mortgaged property consists of chattels, the certificate 
tiflcstc. when 0f the clerk of the proper County Court should be produced, as to 

subsequent mortgages.
It is to the interest of the plaintiff to take care that all persons, 

having any claim as subsequent incumbrancers, are made parties, 
as the omission to make them parties at the proper time, may lead 
to difficulty in carrying out any subsequent sale which may be had 
in the action.

«
Master tote i 
parties.

444- The Master is to direct all such persons as ap
pear to him to have any lien, charge, or incumbrance, 
upon the estate in question, to be made parties to the | 
cause, and to be served with a notice in the form set 
forth in schedule T hereunder written. (6th Feb- 
1858.) » '

This Order is in force in all the Divisions.

Rights of partie, Whore it is doubtful whether persons, appearing to have claim, 
DeeTdoobtTuL*^ have any valid right, the question should not be determined againstr doubtful, ,
not to bs da- them in their absence, but they should be added as parties, and u I
cided in their ab- .... * I
wnte, opportunity given them to maintain their claims : Canada Landtl I

Credit Co. v. McAllister, 21 Or. 593. Persons whose claims, if any, 
would be prior to the plaintiff, should be made parties to the writ I 
and not added in the Master’s office : Qians v. FrecUeton, 10 Gr. 470., 
Persons having mechanic's liens subsequent to the plaintiff, should be 
added under this Order, and not made parties by the writ : Jack** 
v- Hammond, 8 P. R. 157. A creditor of a mortgagee who lui 

itor of mortgagee obtained an attaching order against the mortgage debt, but who has 
not obtained an order to pay over, is not an incumbrancer within thi 
meaning of the Order : Cronbie v. fenn, 26 Or. 283.

Parties added, 
become parties 
from data of se
ttee T.

Persons added as parties under this Order become parties from tbsl 
date of the notice T, not merely from the date of its service ;| 

Sterling v. Campbell, 1 Chy. Ch. R. 147.
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should not be made 
representatives : Wh 
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Where a subsequent mortgagee is dead his real representatives Dee,“ed mort- 
should not be made parties, it is only necessary to add hie personal utw*tobe**"1 
representatives : Whitla v. Hattiday, 4 D. 4 W. 267 ; Taylor v. edM- 
Stead, 1 Chy. Ch. R. 74 ; Grimshaichv. Parks, 6 U. C. L J. 142 ;
Lawrence v. Humphries, 11 Gr. 209 ; R. S. 0. ch. 107, sec. 16;
DUk v. Douglas, 26 Gr. 99 ; Robinson v. Byers, 9 Gr. 572. And 
where a mortgage is taken in tha name of one partner to secure a 
partnership debt, it is not necessary to add the real, or personal, 
representative of a deceased partner : Stephens v. Simpson, 12 Gr.
493.

Where a person is entitled to rights in two different capacities, if Person mi in* two 
he be made a party to an action distinctly as regards his rights in beZSaeThlbJJaJ* 

one capacity, he may not be bound as to his rights in the other not be 
capacity ; e. g., a person made a defendant as a judgment creditor, 
was held not to be bound in his character of mortgagee : Crooks v.
II'atkins, 8 Gr. 340.

445. Any party served with a notice under Order 
444 may apply to the Court at any time within four- dl,~r,h*r" 
teen days from the date of the service, to discharge the 
order making him a party, or to add to, vary, or set aside 
the decree.

This Order is in force in all the Divisions.
Where a party added by the Master, claims to be prior to the 

plaintiff, he should move to discharge the Master’s order.

In Montgomery v. Shortis, 3 Chy. Ch. R. 69, the motion to dis-Motion to dis
charge an order adding a party, appears to have been entertained in 

I Chambers ; and in McDonald v. Rodger, 9 Gr. 75, the question was **°w made, 
raised on an appeal from the Master’s report ; and in Kline, v. Kline,
3 Chy. Ch. R. 161, an application was made to the Master himself, 
to discharge his order adding a party under Ord. 244 ante, on grounds 
disclosed subsequent to the making of the order.

Motions to discharge the order adding the applicant as a party,
I most be brought on to be heard within fourteen days from the ser- 
| rice of the notice T.

Where the party added, desires to move to vary, or set asid Motion to vary 
I the judgment, the motion must be made to the Court—and in the^d[^‘‘en£jJ}^*t 
I Chancery Division it must be set down to be heard on a Wednesday, Court.
I iad the motion must be returnable within the fourteen days from 
I service of the notice T on the party moving : MiUer v. Brown, before 
iProndfoot, V. C., 23rd November, 1880 ; Wright v. Wright, before 
| M ike, V. C, 29th March, 1881 ; Ord. 418 ; and see Mcllroy v.

i 11 /I
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CZ:

Time fcr moving Hawke 3 Chy. Ch. R. 66; Harris v. Meyers, 16 Or. 117; Jaclxm 
v. Gardiner 2 Chy. Ch. R. 385. In the other Divisions, the motion 
should be made before the Judge in Court, on a Tuesday, or Wed
nesday.

l/ iii to move
when net«-

Where the fourteen days is suffered to elapse, before the motion ii 
made returnable to discharge the order, or to vary, or set aside, the 
judgment, the party added must first obtain leave to move, before 
he can move to vary, or set aside, the judgment, or set aside the 
order adding him as party : Hoe v. Stanton, 16 Or. 137 ; MUlroii v. 
Hawke, 3 Chy. Ch. R. 66. This leave, in a proper case, may be ob
tained on motion in Chambers, but where the applicant failed, to 
show a prima facie case, leave was refused : Box v. Bridgman, 6 P. 
IL 234.

446- The Master, before he proceeds to hear and de-Incumbranrwrs
m»de parties be- . _.
bee><îiïn,'ith to ^erlnine» 18 to require an appointment to the efli-ct 
appointment. 8et forth in schedule T to be served upon incum

brancers made parties before 1-he hearing, whether the 
bill has been taken pro confesno against such persons 
or not (6th Feb., 1858.)

This Order is in force in all the Divisions.

Defendant who Under the former practice in Chancery, it was held thit notwith- 
wSen’eeStfeeMo •trading 6 bill might have been taken pro confesso against a de- 
nott-eof prn^ fendant, he was, nevertheless, entitled under certain circumstance», 
seeding* in M. 0. ^ noyce 0f proceedings in the Master's office : Robinson v. Whitcomb, 

20 Or. 415 ; McCormick v. McCormick, 6 P. R. 208 ; Buchanan r. 
Tifany, 1 Or. 98 ; Walsh v. Bourke, lb. 105 ; Hawkins v. Jarvis, lb. 
257 ; 1 E. & A. 246 ; Strackan v. Murney, 6 Or. 284 ; but see Penis 
v. Davis, 3 Or. 161. In mortgage cases it was customary to notify 
not only subsequent L.cumbrancers who were parties to the bill 
as required by this Order; but also the mortgagor, whenever 
the plaintiff proved any other claim in addition to that alleged 
in his bill, or where subsequent incumbrancers were added, even 
though the bill had been taken pro confesso ; see McCormick v. 
McCormick, supra ; but see Baby v. Woodbridge, 5 U. C. L J. 67. j

Servies ol, how 
to be effected.

Under the new practice there is no equivalent proceeding to an 
order or note pro confesso ; nor any Rule S. C. expressly authorizing all 
subsequent proceedings to be taken ex parte against defendants who 
do not defend ; but by Rule S. C. 131, it is provided that if noap
pearance be entered for a defendant "every pleading or document 
required to be delivered to such party, may be delivered, by being 
posted up in the office from which the writ of summons issued. 
Whether this Rule will be construed to cover proceedings required
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to be servetl on any non-ap|ieariug defendant after judgment, ap
pears to be open to question.

447- Where any person who has been duly served 
with a notice under Order 444, or with an appoint- 
ment under Order 440, neglects to attend at the time cl<w,‘ 
Appointed, the Master is to treat such non-attendance
m a disclaimer by the party so making default ; and 
the claim of such party is to be thereby foreclosed, 
unless the Court order otherwise, upon application 
duly made for that purpose. (0th Feb., 1858.) ""

This Order is in force in all the Divisions.

Notwithstanding a subsequent incumbrancer has been foreclosed Application of 
under this Order, he may in some cases obtain leave to prove his be let In to 
claim. Applications for leave to be let in, after the time has ex- tore"
pired must be obtained from the Master, if no report has been made 
ind where the report has issued, then upon motion in Chambers.
In Becher v. Webb, 7 P. R- 445, relief was given on the terms of Term» on which 
postponing the applicant to a subsequent incumbrancer, who had n,oUon 8rsnl<d- 
duly proved his claim : and see Catell v. Simone, 8 Beav. 243 ; Hull 
». Falconer, 11 Jur. N. 8. 151 ; Cameron v. Wolfe Inland R. W. Co.,
6P„ R. 91 ; but in Ron» v. Strvennon, 7 P. R. 126 ; Sterling v. Camp
bell, 1 Chy. Ch. R. 147, relief was granted, without postponing the 
applicant.

Where an incumbrancer had proved his claim on one mortgage, he 
was afterwards let in after report, on payment of costs, to prove a 
claim on another mortgage with a view to consolidating them ; Ron» 
v. Stevenson, supra.

->

Where a person added as a subsequent incumbrancer, appiears and Incumbrancer 
disclaims he is not entitled to costa : Halt v. Park, 6 Or. 553. entiUed to*ùo»t»

448- When all parties have been duly served, the Master to us. 
Master is to take an account of what is due to the uff°»nd inl’ùm- 

plaintiff, and to such other incumbrancer or incum
brancers (if any), for principal money and interest; and
to tax to them their costs, and settle their priorities ; 
and also to appoint a time and place, or times and 
places, for payment according to the practice of the 
Court.

This Order is in force in all the Divisions.

I

ni n
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«cz:

I roof°f wVlee Proof of Service.—It is the duty of the Master, before iof notice requisite. ; !
before proceeding ing to take the accounts, to require due proof to be adduced of
with reference. Mrvjce Gf the necessary proceedings on all parties not attending be

fore him who are entitled to notice. All subsequent incumbrancers, 
are entitled to attend the taking of the account, and it would seem 
also necessary that the defendants named in the writ, should also be 
notified, even though they have not appeared : see note to Ord. 446.

Taking accounts, 
prima facia ■ 
proof, what la.

Affidavit of 
claimant.

Taking Account.—The production of the mortgage, and affidavit 
of the incumbrancer proving his claim is prima facie sufficient proof 
of the claim : Court v. Holland, 8 P. R 213 : Elliott vs. Hunter, 24 
Or. 480 ; Pollock v. Perry, 5 Or. 591 ; Hancock v. Maulson, 10 Or. 
483 ; Warren v. Taylor, 9 Or. 59 ; where the bill was pro eonjesso. 
the mortgagee was bound to state the amount actually advanced : 
Sterling v. Riley, 9 Or. 343; and in every case it is competent for 
the parties, if the mortgage has not been made for the purpose ap
parent on the face of it, to shew in the Master’s office, the real par 
pose for which it was executed : lb ; Penn V. Lockwood, 1 Or. 547 : 
Brownlee v. Cunningham, 13 Or. 586; Morrison v. Rtbinson, 19Or. 
480; or for which it is held as security ; Inglis v. Oilehrist, 10 Or. 
301. But to reduce the amount below the amount apparently se
cured, the evidence must be clear : Fraser v. Locie, 10 Or. 207.

Stated account The plaintiff or defendant may rely in the Master’s office, on s 
in*& *0 whs».011 abated account set up in the pleadings, although no evidence was 

given of it on the trial ; Edinburgh Life A mu ranee Co. v. Allen, 23 
Or. 239 ; and see Inglis v. Oilchrist, 10 Or. 301 ; NeU v. Ned, 15 
Or. 110.

As to the proper method of taking the account, where the mort 
gagor has sold the equity of redemption in part of the mortgaged 
lands, and has agreed to indemnify the grantee against the mortgage : 
see Perkin* v. Vandcrlip, 11 Or. 488.

Mode of taking, 
when equity of 
redemption di
vided.

Consolidation of 
mortgage* when 
allowed.

Not against s 
registered pur
chaser without 
notice.

Nor against as
signee of equity 
of redemption, 
who takes prior 
to creation of 
second mortgage

Consolidation Of Mortgages.—A mortgagee has a right is
actions for redemption, or foreclosure, to consolidate his mortgtgr 
with any other mortgage held by him and made by the same mort 
gagor. Watts v. Syntes, 1 D. M. ft O. 240 ; Selby v. Pomfret, 1 J. ft H- 
.336 ; 3 D. G. F. ft J. 595 ; Johnston v. Reid. 29 Gr. 296. A subsequent 
incumbrancer added in the M tster’s office has the same right 
Merritt v. Stephenson, 7 Gr. 22 ; Ross v. Stevenson, 7 P. R- IX- 
But the right to consolidate cannot be enforced against a subsequent 
registered purchaser, or encumbrancer, without actual notice : Brome 
v. Canada Permanent Building Society, 24 Or. 509; Johnston v. Rod. 
29 Gr. 296 ; Miller v. Brown, 19 0. L. J. 54. Nor can it be enforced, 
where prior to the creation of the second mortgage, the mortgagor 
had assigned, or mortgaged, his equity of redemption in the first mort 
gage, as against such assignee, or mortgagee : Jennings v. Jordas.

t L R. App. C. 6$ 
Ch. D. 630 ; 46 L T. 
nor where one of t 
when it was a leaseh 
L. T. N. 8. 4 ; 50 I 
consolidated with a 
secured by the realt; 
266 ; 42 LT. N. S. 
fsvor of the plaintif! 
mortgages is not in i 
49 L J. Chy. 117, 6 

When an intend 
inquires of the mort 
the mortgagee negfi 
wearily with anothe 
«ululation as against 
Company v. Kiltridg,

Tacking.—The n 
simple contract debt 
21 Gr. 188 ; but he i 
death; and he may tai 
him: Trust is Loai 
JoAn, 10 Gr. 85; and 
incumbrancers, or tt 
matter how advantag 
them ; Watkins v. ,11 

Tacking a subsequ 
intervening registere 
«. Ill, a 81.

The mortgagee is a 
costs occasioned by p 
under any statute : 1 
X. S. 685 ; 14 Ch. 1 
incurred -in protects 
Wilkes v. Sanion, 7 (
Merger.—Where 

of redemption, a ques 
This is a question of 
benefit, the Court w 
Nc^ursten, 22 Gr. 13 
Her man, 31 C. P. 349 
rfwn, 27 Gr. 477.

Improvements.—
execution is set asic 
Shaw v. Tims, 19 Gr. 
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and it would leem 
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w note to Ord. 446.
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v. Rtbinson, 19 Or. 
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ionnt apparently ie- 
Kie, 10 Or. 207.

Master’s office, on » 
gh no evidence wai 
tines Co. v. Allen, 23 
l ; Neil v. Neil, 1$

nt, where the mort 
rt of the mortgaged 
gainst the mortgage :

igee has a right iu 
olidate his mortgage 
I by the same mort 
r. Pom/ret, 1 J. * H. 
r. 296. A subsequent 
is the same right
vawn, 7 P. R- 1*
against a subséquent 
ictual notice : Brower 
19 ; Johnston v. Red, 
ir can it be enforced, 
•gag®, the mortgagor 
ition in the first mort 
Jennings v. Jordm,

< L R. App. C. 698; 48 L T. N. 8. 693 ; Harter v. Caiman, 19/Nor when one of
IR; tfLifHffftl

Ch. D. 630 ; 46 L T. N. 8. 154 ; and see Baker v. Oran, 1 Ch. D. 491 ; muu* hae ex- 
nor where one of the mortgaged estates has ceased to exist, e,g., P*re<1- 
vhen it was a leasehold, or life estate, Be Baggett,ex parte Williams,v44 
L. T. N. 8. 4 ; 50 L. J. Chy. 187 : nor can a mortgage ef realty be 
consolidated with a mortgage of chattels, so as to throw the debt'Nor with chattel 
wcured by the realty, on the chattels : Chesworth v. Hunt, 5 C. P. D. mortgage.

Nor la I 
pltintifl268 ; 42 L T. N. 8. 774 ; 49 L. J. C. P. 507 ; nor can it be allowed in XntifrtL”' 

favor of the plaintiff in an action for foreclosure, where one of the one of mort- 
mortgages is not in default. Cummins v. Fletcher, 42 L. T. N. 8. 859; default!* DOt lD 
49 L J. Chy. 117, 563. *

When an intending purchaser of the equity of redemption, Mortgagee may 
inquires of the mortgagee the amount due on a prior mortgage, and coMoUdating"”' 
the mortgagee negteols, to notify him of the claim to consolidate the 
ircnrity with another, the mortgagee is deprived of the right of 6on- 
■olidation as against such person. Dominion Savings <(• Investment 
Company v. Kittridge, 23 Gr. 631.

Tacking.—The mortgagee cannot tack to hie mortgage debt * 
simple contract debt due from the mortgagor : Ferguson v. Frontenac, Ucked uunort- 
21 Or. 188 ; but he may as against his representatives, in case of his N*** <*ebt- 
death; and he may tack all prior charges, or encumbrances, paid off by 
him: Trust & Loan Co. v. Cuthbert, 14 Gr. 410; Teeter v. St.
J'Àn, 10 Gr. 85; and he is entitled to claim as against subsequent 
incumbrancers, or the mortgagor, the full amount due thereon, on 
matter how advantageous the terms on which he may have acquired Incumbrsnew 
them : Watkins v. ffcKeltar, 7 Gr. 536 ; Dobson v. Land, 8 Ha. 216. paidoir‘

Tacking a subsequent, to a prior incumbrance, so as to cut out an 
intervening registered incumbrance, can no longer be done1: B. S. O.
«. Ill, a 81.

The mortgagee is also entitled to tack to his mortgage debt, any CoeU. 
cuts occasioned by part of, the mortgaged estate being expropriated 
under any statute : Bees v. Metropolitan Board of Works, 42 L. T.
X. 8. 685 ; 14 Ch. D. 372 ; 49 L. J. Ch. 620 ; and also any costs 
incurred in protecting, or endeavouring to realise, his security :
Wilkes v. Sanion, 7 Ch. D. 188.
Merger.—Where an incumbrancer obtains a release of the equity Merger, » quee- 

of redemption, a question whether his encumbrance is merged arises.
This is a question of intention, and where it is obviously not for his 
benefit, the Court will not presume any such intention : Hart v. 
ifeQucsten, 22 Gr. 133 ; North of Scotland Mortgage Company v.
(sermon,. 31 C. P. 349 : Elliott v. Jayne, 11 Gr. 412 ; Weaver v. Van- 
ilssm, 27 Gr. 477.

Improvements.—Where a sale of the mortgaged property under Improvement», 
execution is set aside the vendee is entitled to improvements : mortgiqi»»*n*e 
Shaw v. Tims, 19 Gr. 496 ; and also when a sale made by the mort- poeeeeelon.
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g-gee proves invalid i McLartn v. Fraser, 17 Or. 867 ; Carrol v. 
Robertson, 15 Or. 173. The expense of erecting » canting mill was 
disallowed : Kerby v. Kerby, 5 Or. 567. Expense* of planting 
and tending fruit, and ornamental trees, suitable for carrying 
out improvements commenced by the mortgagor were allowed, 
but not their value at the time of redemption : Paul r. Joknsn*. 
12 Or. 474. Where the mortgagee is charged with reals 
arising from improvements made by himself, he should be 
allowed the expenses of such improvements, to a corresponding 
amount : Constable v. Ouest, 6 Or. 510 ; and see further as to allow 
ances to mortgagees in possession : notes to Ord. 220 ante.

:=§t:

inter**, email Interest.—Although no arrears of interest which have accrued 
oo?er*w!r»«7lriit morti than *'x y»»™ before the commencement of the action, cm 
mortgaged land, ordinarily be recovered against.the land, during the lifetime of the

mortgagor, yet where the action is brought against the representative 
of a deceased mortgagor who had covenanted for payment, the 
mortgagee may tack all the interest recoverable on the covenant : 
Carroll v. Robertson, 15 Or. 173 ; but where there is no covenant, 
even in such a case, no more than six years’ arrears can be rrcoverrd 
Taylor v. Hargrave, 19 Or. 271 ; and see Airey r. M'dekell,i\ Or. 
510; Howeren v. Bradburn, 22 Or. 9ti ; Weaver y. Vandusen, 27 Or. 
at p. 481.

Rato of inUrent Ratb or Interest. —Since the repeal of the usury laws, the Court 
recoverable. will not refuse to enforce any contract, which parties, competent to 

contract, may make for the payment of interest, proviiled it is under
stood : Teeter y.St. John, 10 Or. 85.

Where a mortgage stipulated that up to a certain day the interest 
increased rate on to be charged should be eight par cent., and if the principal were sot
default may be 
enforced. then paid twelve per cent., it was held the mortgagee was entitled I» 

recover the twelve per cent, on default: Waddell v. MeCoU, 14 Or. 211.

Mortgage pay
able without In
ternet. After 
default. Interest 
chargeable.

Prima fmit 
simple Interest 
only chargeable.

Bargain for ex
orbitant Interest.

Where a mortgage is made payable without interest, or no ia- 
terest is reserved, interest may nevertheless be recovered at six per 
cent, from the time of default : McDonell v. West, 14 Or. 492 : Red 
v. Wilton, 18 C. L. J. 68. Compound interest may now be stipotited 
lor, and NÇpvered : Clarkson v. Henderson, 14 Chy. D. 318 ; 43 L T. 
N. 8. 29 : Henderson v. Dickson, 9 Or. 379 ; or an increased rate is 
case of default, Downey r. Parnell, 2 0. R. 82 ; 18 C, L. J. 241 ; bsl 
a mortgagee is prima facie only entitled to simple interest, and where 
an account charging compound interest was assented to by the 
mortgagor in ignorance of his rights it was re opened : Daniell f. 
Sinclair, 6 L R. H. L. 181 ; 44 L T. N. 8. 257 ; and a bargain fer 
an exorbitant rate of interest will not be enforced if it is shown set 
to have been understood by the mortgagor : Teeter v. St. John 16 
Or. 86.

Where the inouï 
is entitled to recovi 
interest, and costs, 
own mortgage, an 
Me Raster v. Her to 
the land therefor i 
lees Company y. C

The rate of inte 
payable after defai 
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only legal interest ai 
St John v. Rykert, 
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Atkinson before Boy

Where the interei 
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to that appointed f 
P. R. 203.

Tender.—Where 
gaiement of defence 
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12Gr. 198 ; and eee 
• verbal agreement 
■beequent purchase 
17 Or. 233 ; or even 
g»gor : Re Houston,

An agreement fo 
•■d the mortgagor 
Grahame v. Anders



Chancery Order 448. 251

3r. 567 ; Carrol ».
» canting mill was 
[penses of planting 
table for carrying 
igor were allowed 
: Paul ». Johnm». 
arged with rents 
If, he should be 
to a corresponding 
further as to allow 
230 ante.

which have accrued 
; of the action, caa 
the lifetime of the 

it the representative 
l for payment, the 
on the covenant : 

ere is no covenant, 
ira can he recovered: 
r r. MUrhrU,ï\ Or. 
r. Vandnsen, 27 Or.

rory laws, the Court 
larties, competent to 
provided it is under

lain day the interest 
le principal were not 
;agee was entitled to 
. Mr Coll, 14 Gr. 211.

t interest, or no in- 
recovered at six per
tt, 14 Or. 492 : Red 
y now be etipntated 
ty. D. 318 ; 43 L T. 
n increased rate ia 
18 C, L J. 241 ; bat 
i interest, and where 
assented to by the 
-opened j DanitU r. 
; and a bargain to 
d if it is shown id 
reefer r. St. J<*» ••

Where the incumbrancer has redeemed a prior incumbrance, he |l^r'*htr^"reprk>r 
* entitled to recover interest on the aggregate amount of principal, p»id off bj m«rt- 
interest, and costs, so paid ; on the principal, at the rate reserved in his 
own mortgage, and on the interest, and costa, at six per cent : °
McMaster v. Hector, 8 C. L J. N. 8. 284 ; and he hs# a lien on 
the land therefor as against eulieequent incumbrancers : Trwit <fc 
Lean Company v. Cuthberi, 14 Or. 410 ; Teeter v. St. John, 10 Or. 85.

The rate of interest reserved by the mortgage, ia not necessarily Rat" of interest 
payable after default, unless the mortgage expressly so provides : trwt'tiot'neivM- 
Caok v. fowler. 7 L. R. 11. L 27 ; Dolby v. Humphrey, 37 Q. B. 514.
But such rate may be allowed after default by way of damages, for payment, un- 
unless it is expressly shown by evidence that it is excessive : Simon- l"M,° rtlPul*,ed- 
Ion v. Oraham, 8 P. R. 495. Where an instrument provided for 
payment of interest at a given rate, until the principal money But may be 
should be paid, it was held that the rate contracted for could not be ^,we'1 " llam" 
recovered after judgment had been obtained on the instrument ; but 
osly legal interest at six per cent, on the amount of the judgment :
St. John v. Rykert, 4 App. R. 213 ; but see contra. Popple v. Sylven
ter, 22 CL D. 98 j 47 L. T. N. 8. 329 ; and see 19 C. L J. 21 ; Re 
Atkinson before Boyd, C., 4th May, 1883.

Where the interest is payable in advance, the mortgagee is never- P*y»*>ls
thelese not entitled to have interest allowed for a period subsequent 
to that appointed for redemption : 'Cruet <t- Loan Co. v. Kirk, 8 
P. R. 203.

Tender.—Where a tender is relied on, it should be set up by Tender »hould 
tintement of defence. Where such a defence is pleaded, it is some- ^ pl"eUed' 
times specially referred to the Master to inquire as to the tender,
« whether the amount tendered was sufficient : Knapp v. Bower, 17 
Or. 695. Prima fycie a tender stops interest ; but if the mortgagee jepsh'iieîist!1 
•hews that the money was subsequently used by the mortgagor, and but not if money 
» profit made, subsequent interest is nevertheless chargeable : lb. ; ^Jw,u*ntljr 
«ad see Pearce ▼. Morris, SLR. Chy. at p. 231.

Parol Agreements affecting mortgage.—A written agree-tglTO)(.nui 
ment, for value, by mortgagor to pay additional interest, is enforce- »ff«-tln« mort- 
«Me against mortgagor, though not under seal : Brown r. Deacon, fcr**.ufi,m>»b"
It Or. 198 ; and see Alliance Bank v. Brown, 10 Jur. N. S'. 1121. But 
«verbal agreement to that effect will not bind the lands, as against a /
■hsequent purchaser of the equity of redemption : Totten v. Watson,
17 Or. 233 ; or even as against a devisee, or heir-at-law, of the mott- 
<*gor : Re Houaton, Houston v. Houston, 2 O. R. 84.

An agreement for extra interest between a derivative mortgagee tuTderivs™^1" 
sad the mortgagor enures to the benefit of the original mortgagee : mortgages. 
Orahame v. Anderson, 16 Or. 189.
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Mortgagor may Where, after the mortgage debt waa partly paid off, the mort-
be cropped from ‘ ' J *~
rotting up pay- gagor reborrowed the money and returned the receipt» given for hit
m,Dt*- previous payments, it was held that he was estopped from disputing

that the amount so readvanced was still secured by the mortgage :
Inglis v. Oilchrut, 10 Or. 901.

Statute of Limitation».—Under a dispute note, the StatuteStatute of Llml-
pleaded "when" may be set up as a bar to the recovery of more than six years’ arrears 

of interest ; but where it is relied on as a defence to the whole claim,

How far a bar 
to recovery of 
interest

a statement of defence must be filed : Wright v. Morgan, 1 App. R. 
613 ; Caltanach v. Urguhart, 6 P. R. 28.

Although ten years is now a bar to the recovery of money charged 
on land, as against the land, R. S. 0. c. 108, a. 4 ; yet it was held 
that the right of action on the covenant was not barred until the 
lapse of twenty years under R.S.O.c. 16, ss. 1, 6: Allan v. AtcTaviih, 
2 App. R. 278 : but see contra, SiUlon v. Sutton, 48 L T. N. S. 95 ; 
Ftarnsid v. Flint, 48 L T. N. 8. 154.

No bar to at- The Statute is no bar to an account for more than six years’ rent, 
agal1.atm.!r"to M a8ainst a mortgagee in possession : Coldirell v. Hall, 9 Or. 110; 
K«gee !» poMwa- affirmed in appeal, 7 U. C. L J. 42 ; 8 U. C. L. J. 93.
ion. v
Subsequent in- Where a prior mortgagee, or other incumbrancer, has been in pas 
uuuiUreocer enU- session of any land, or in the receipt of the profits thereof, within 

one year next before an action is brought by any person entitled to ttied to recover 
more thin idx
w'Üere^rior^lT*^ subsequent mortgage, or other incumbrancer, on the same land, the 
cumbniDcer has person entitled to the subsequent mortgage, or incumbrance, may 
been in jiosms- recover in such action the arrears of interest which have become due 

during the whole time that such prior mortgagee, or incumbrancer, 
was in possession, or receipt, as aforesaid, although such time may 
have exceeded the term of six years : see R. S. O. c. 108, s, 18.

Action tor tore- 
closure stops

An action for foreclosure, or sale, is an action to recover land, 
and the commencement of an action for foreclosure, or sale, by « 

statute running. mortga^ee ot]^ 0f possession stops the running of the statute : Hat.
lock v. Athberry, 19 Ch. D.539 ; 46 L. T. N. 8. 356 ; Pugh v. Heath, 
7 App. C. 235 ; 46 !«. T. N. 8. 321 ; but see Banoick v. Baneick, 
21 Or. 39.

Any tenant In ' 
common entitled 
to redeem 1* so- 
tilled to redeem 
whole estate, 
though rome of 
hie co-tenants 
are barred.

Payments to one 
of several execu
tors, or trustees.

* Where some of several tenants in common, are barred by the 
Statute of Limitations, and others of them are not ; the latter are 
entitled to redeem the whole mortgaged estate, and not merely an 
aliquot part : Fauld* v. Har/wr, 2 0. R. 405 ; this case is now pen 
ding in appeal ; see also Martin v. Mile», before Divisional Court, 
Chancery Division, 29th Sept. 1883.

Payments. —Payment^ one of several executors, is a good pay
ment on account of a mortgage held by two of them as executors : 
Ewart v. Dryden, 13 Or. 50 , but payment to one of several trustees,

who held a mnrtgnj 
v. 8nyder, 13 Or. fl

Where a mortgap 
the mortgaged prop 
payment of £50 on] 
Jarvix, 10 Or. 668. 
offered as the pria 
expropriated, and i 
mortgagee was hel 
McDonald, 11 Or.
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who held a mortgage, is not good as to the other trustees : Ewart 
v. 8nyder, 13 Or. 55. t.

Where a mortgagor requested his mortgagee to release a part of hT”*™°mônéy» 
the mortgaged property on payment of £100, and he released it on not rewind, 
payment of £50 only, he was held liable for the difference : Ball v.
/am*, 10 Or. 568. But when a mortgagee refused to accept £100 
offered as the price of part of the mortgaged property, which was 
expropriated, and upon an arbitration only £30 was awarded, the 
mortgagee was held not to be liable for the difference : Gunn v.
McDonald, 11 Qr. 140.

Appropriation Of Payments.—A mortgagee in possession, and Appropriation of 
in receipt of rents, and protits, may sell under the power of sale, if pl)r—1“J**- 
the mortgage be in default, even though the rents are sufficient to 
keep down the interest ; as in the absence of any agreement there 
is no appropriation of payments until the taking of the account :
Coekburn v. Edward*, 18 Ch. D. 449 ; 45 L. T. N. 8. 500 ; 61 L. J.
Ch. 46 : and see Ifarloek v. Ashberry, 19 Ch. D. 539.

Where a mortgagee sells under a power of sale, he is bound to apply Appropriation of
the proceeds, first, in payment of interest, and costs, and then either P0"'1'»*1 money, * i i 0,1 mort*pay the balance to the mortgagor, or apply it in reduction of principal gagee.
Thompson v. Hudson. 10 L. ft. Eq. 497.

If money is not expressly appropriated by the party paying it, the 
party receiving it inay appropriate it, even upon a claim which he ated. 
cannot enforce by suit ; but an appropriation cannot be made by the 
creditor after action brought, on bringing in his account : Fraser v.
.Lotie, 10 Or. 207; Hagerman v. Smith, Tay. 128; Armour v.
Carruthers, 4 U. C. L J. 210 ; Fuller v. Parnall, 8 U. C. L J. N. 8.
86 ; and where a mortgagee held as security for a partnership debt Whjjs 
the mortgage of one partner, and the note of the other, it was held same debt, 
that he could not, as against an assignee of the equity of redemption, 
appropriate all payments on account of the note, but that he was 
bound to apply one half of the sums paid out of the partnership 
assets, on account of the mortgage : Moore v. Riddell, 11 Or. 69.

In taking the account, payments on account, should be applied 
first, in payment of overdue interest, and costs, and then of overdue 
principal, and where there are several items, the appropriation should 
be made in discharge of those earliest in date : McGregor v. Gaulin, 
4 U. C. Q. B. 378 ; Cummings v. Usher, 1 P. ft. 15 ; Ross v. Perrault, 
13 Qr. 206 ; Clayton’s Case, Devaynes v. Noble, 1 Mer, 530, 604.

A mortgage given to secure a floating balance, however, is Dot 
discharged by payments made on account, so long as the dealings 
between the parties continue, and any balance remains due in respect 
thereof ; even though the payments exceed in amount the debt due

Where no appro
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be applied.
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when the mortgage was given, or the amount of the debt mentioned 
in the mortgage : Cameron v. Kerr. 3 App. R. 30 ; Russell v. Dairy, 
7 df. 13 ; The City Discount Company v. McLean, 9 L R. C. P. 692; 
Fenton v. Blackwood, 5 L R. P. (J. 167 : but see Re Brown, 2 Qr. 
Ill, 690 ; Buchanan v. Kerby, 5 Gr. 332.

Payment» bv Paymknt by Guarantob—A mortgagee who has assigned the 
guarantor, lien mortgage, and covenanted for its payment, is entitled to a lien as 

against the mortgagor for all payments so maAe : Fleming v. Palmer, 
12 Gr. 226.

Insurance Insurance Money.—When the mortgage contains no provision for
money, how ap- the application of insurance money, the mortgagee is not bound to 
phcable. apply it in reduction of his debt before the time appointed for pay

ment, or on the interest to accrue thereon, until it is actually dne. 
In such a case, where the mortgagee declines to apply the money on 
his debt, or interest, the mortgagor is entitled to have the moneys 
laid out in rebuilding, and restoring, the premises to the statut quo : 
Austin v. Story, 10 Gr. 306.

42 Vlct. c. 20,
1.1(0.).

Mortgagee may 
have money ap
plied In lebuild 
lug.

In mortgages executed after 11th March, 1879, after default, 
there is a statutory power to insure, and the mortgagee may recover 
premiums paid, with interest, at the rate reserved by the mortgage: 
42 Viet., c. 20, s. 1 (O). Where the mortgagor insures, though there 
be no covenant, in the event of a loss the mortgagee may have th* 
insurance money laid out in re-building : 14 Geo. III., c. 78, s. 83 : 
Stinson v. Pennock, 14 Gr. 604.

Mortgage* Injur
ing whether he 
«an recover both. 
Insurance and 
debt, quart t

A mortgagee insuring out of his owm funds, is not bound to give 
the mortgagor credit for the moneys received in the event of a 
loss : Russell v. Robertson, 1 Chy. Ch. R. 72. But whether a mort 
gagee can now recover both the insurance money, and also the mort 
gage debt seems doubtful : see Castellain v. Preston, 8 Q. B. D. 613; 
46 L. T. N. 8.568; 19C. L. .1. 143

Inaurance by 
mortgagor. In 
favour of mort
gage*. arson by 
mortgagor; In
surance company 
taking assign
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to credit Insur
ance. SMM, If 
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Where the mortgagor had insured in pursuance of a covenant, lorn, 
if any, being payable to the mortgagee, and the buildings were burnt 
by the mortgagor, and insurance money paid to the mortgagee, wh« 
assigned the mortgage to the insurance company ; it was held, that 
inasmuch as the mortgagor could not have recovered on the policy, 
the insurance company were not bound to give credit on the mort- I 
gage debt for the amount of the insurance money, as against a puif 
incumbrancer : WestmacoU v. Hanley, 22 Gr. 382 ; Livingstone v. Tk 
Western Assurance Company, 14 Gr. 461 ; 5. C. 16 Gr. 9. Secus, if the 
mortgagor had not been debarred from recovering: Howes v. Domisim 
Insurance Company, 2 0. R. 89 ; Austin v. Story, 10 Gr. 306 ; andiee 
Provincial Insurance Company v. Reesor, 21 Gr. 296 ; Burton y 
Core District M. F. I. Co. 12 Gr. 166 ; affirmed in appeal, January 21.
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ny ; it was held, that 
overed on the policy, 
i credit on the mort- 
ey, as against a paint 
182 ; Livingstone v. Tkt 
16 Gr. 9. Seeus, if the 
lg : Howes v. Dummies 
y, 10 Gt. 306 ; and w 

Gr. 296 ; Burton f. 
in appeal, January 21,

1876 : see R. & J. Dig. 1819, and per Proudfoot, V. C., 22 Gr. 384 ;
Orten v. Hewer, 21 C. P. 631.

Rents,—A mortgagee in possession may be charged with rents Rent, chargeable 
actually received, or which, but for wilful neglect and default, he m0rt’ 
might have received ; or he may be charged with an occupation rent 
when he has been in actual occupation, using and enjoying the 
mortgaged property in the place of a tenant ; in the latter case, he 
k charged with a fair rental, such as a tenant might be expected 
to give, unless it is shown that he actually marie a larger profit :
Truelork v. Robey, 15 Sim. 265 ; S. C. 2 PhilL 395. ColdweU v.
Hall, 9 Gr. 110. ' ^

A mortgagee in possession, but not in actual occupation, will not 
be held liable for any greater rent than he actually received, unless 
it is clearly established in evidence, that he knew a greater rent 
might and could have been obtained, and that he refuser!, or 
neglected, to obtain the same : Merriam v. Cronk, 21 Gr. 60 ; Waddell 
v. McColl, 14 Gr. 211 ; Penn v. Lockwood, 1 Gr. 647.

A mortgagee receiving rents, or going into occupation, by consent Mortgagee in 
of the mortgagor, must account as a mortgagee in possession to a by
subsequent incumbrancer, or purchaser of the equity of redemption, with mortgagor, 
although the mortgagor has directed the rents to be applied in pay- l°
ment of another debt due by him to the mortgagee : Oilmour v. Roe, cumbranoer.
21 Gr. 284 ; Court v. Holland, 29 Gr. 19. But when a mortgagee 
suffers the mortgagor to resume possession he ceases to be liable to 
account for rents : Rice v. Oeorgc, 19 Gr. 174. Where the mortgage 
provided for payment of five per cent, interest, reducible, if punctually 
paid, to four-and-a-half per cent, a mortgagee, on going into posses
sion, after default, is not bound to accept the lower rate : Union 
Bank v. Ingram, 16 Ch.D. 53 (overruling Stains v. Banks, 9 Jur. N.S.
1049. ) A mortgagee in possession is entitled to be allowed a commis
sion paid for collecting the rents : Union Bank v. Ingram, 16 Ch. D.
53 ; but see Eyre v. Hughes, 2 Ch. D. 148.

A mortgagee in possession, should not be charged with rests on HmU where 
rents received by him, until he has been paid in full, when his money chargeable, 
was in arrear when he entered ; Coldwell v. HaU, 9 Gr. 110 ; affirmed 
in appeal, 7 ü. C. L. J., 42 ; 8 IT. C. L. J. 93. •

Notwithstanding the Statute of Limitations, a mortgagee in Mortgagee in 
possession may be compelled to account to the mortgagor for more “t ^“n<1
than six years’ rent ; lb. ; although if the mortgagee have been over- more than »ix 
paid, the statute would doubtless be a bar to the mortgagor recover- cû^atlon"1 °r ” 
ing payment of more than six years' arrears.

•Where the mortgagee is in occupation, he should be charged with Occupation rent 
an occupation rent up to the day appointed for payment : Pipe v. £ dly 
Shafer, 1 Chy. Ch. R. 251. ™e°t-
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The mere existei|ce of an attornment clause in a mortgage, does not 
make the mortgagee liable to account to a subsequent incumbrancer, 
as a mortgagee in possession ; Stanley v. Grundy, 48 L. ï. N. 8. 
106 ; but see Be Stockton Iron Company, 10 Ch. D. 335 ; 40 L. T. 
N. 8. 19 : Ex parte Jackson, 14 Ch. D. 725 ; 43 L. T. N. S. 272; 
Ex parte Punnett, 16 Ch. D. 226 ; 44 L. T. N785. 226 ; Ex paru 
Harrison, 18 Ch. D. 127 ; 45 L. T. N. S. 290.

Estoppel.—A mortgagee may be estopped as against a person in
quiring of him the amount due on his mortgage, with a view to pur
chasing the equity of redemption, from claiming more than the 
amount then claimed ; Dominion Savings <b Investment Co. v. KiU- 
ridge, 23 Or. 631. But if such representations are made to a person not 
known to be intending to purchase, or deal in respect of, the equity 
of redemption, they are not binding on the mortgagee, although 
actually acted upon : Mojfatt v. Bank of Upper Canada, 5 tir. 
374.

The mortgagor may, by his conduct, be also estopped from set
ting up payments on account of the mortgage : Inglis v. Gilchrist, 
10 Gr. 301.

Vendor’s Lien,—Void Mortgage for Purchase-money —
1 Where a mortgage was given by an infant for purchase money, and the 
infant on coming of age adopted the purchase but repudiated the 
mortgage ; an assignee of the mortgage was held nevertheless entitled 
to alien for the purchase money : Grace v. Whitehead, 7 Gr. 591.

' Where land is conveyed in consideration of maintenance, the 
vendor has a lien for the consideration : Paine v. Chapman, 6 Gr.
338 ; 7 Gr. 179.

Mortgage payable in Foreign Currency.—Where the mort 
gage debt is payable in lawful money of the United States, the 
mortgagee is entitled, at his option, to claim the amount in the 
current money of that country, or its equivalent in Canadian cur 
reney, at the time of default made in payment : Morrell v. Want, 
10 Gr, 231 : Crawford v. Beard, 14 C. P. 87.

Priorities.—Usually the priorities are determined in the case of 
executions, by the date of the delivery of the writs to the sheria j 
for execution: and for this purpose a fraction of a day is regarded 
beekman V. Jarvis, 3 U. C. Q. B. 280 ; Converse v. Michie, 16 C. F 
167. But an execution creditor directing the sheriff to stay execo 
tion, may thereby lose hie priority as against any subsequent execs- 
don then in, or thereafter coming into, the sheriff’s hands, befon 
;he stay is removed : Ross v. Hamilton, E. T. 3 Viet. ; Foster t. 
?raiM, 13 U. C. Q. B. 243 ; Be Boss, 3 P. R. 394 ; Bank of Montreal r- 
Munro, 23 U. C. ■ Q. B. 414 ; Kerr v. Kinsey, 15 C. P. 531 ; Trust i
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loan Co. v. Culhberl, 13 Gr. 412. But the sheriff, after being stayed, 
may make a second seizure during the currency of the writ : Qatet, v.
Smith, 13 C. P. 572.

Mortgagees for value are usually entitled to priority! according to Priority of Mort- 
the date of registration of their mortgages ; and the omission of the ***"**
Registrar to index a registered instrument will not deprive it of its 
priority ; Lawrie v. Rathhurn, 38 U. C. Q. B. 255.

Voluntary mortgagees, and mdftgagees with actual notice of a Voluntary murt- 
prior unregistered instrument, however, are not within protection of gèfruîority by 
the Registry Act : R. S. O. o. Ill, a 74 : and see Oreavet v. To field, re*lltrstloD.

43 L T. N. 8. 100 : KeUletoell v. Watmm, 46 L. T. N. 8. 83 ; 51 L J.
Chy. 281 , Clarke v. Palmeryfiè L T. N. 8. 857.

An execution creditor effrmot get priority over a prior unregistered 
deed : Rowell v. Rowell, 28 Gr. 419 ; but it would seem that a pur- purchasers at 
chaser at a sheriff’s sale may : Van Wagner v. Findlay, 14 Gr. 53. ,herilr» «akmay

When it is necessary, for the purpose of settling the priority of Abjn^lnqut 
incumbrancers, to inquire whether a person who has been sued was, as to. ’ )
or was not, an absconding debtor within the meaning of the Act, the 
Master may do so, although the party sued may have taken no pro
ceedings to set aside the attachment : Montreal Bank v. Baker, 9 Gr.
97, 298 ; but see Marlin v. Boulanger, 8 App. Ca. 296 ; 49 L. T. N.
8.62.

Where a creditor who had obtained security by an assignment *”
from his debtor of his chattels, and other assets, by way of mort- conduct to preju- 
gsge, was notified by a subsequent execution creditor of his claim, |iJ2ii<tonth*r 
and informed that he would be held answerable for his dealing with 
the assets assigned, but negligently allowed the debtor to use, and 
deal with them, so that they were lost : it was held that the first 
creditor was thereby postponed to the second, as regards other pro - 
perty bable for the payment of their debts : Huntingdon v. VanBrock- 
fis, 8 Gr. 421.

For the purpose of determining priorities between two deeds exe- Two deed* on 
cuted the same day, the Master may inquire which was in fact first 
executed, and may have regard to the internal evidence of the deeds 
themselves, for the purpose of ascertaining the intention of the par- * 
ties upon the question of priority : QarUide v. Silkdone, D. C <t- /. Co.
21 Ch. D. 762 ; 47 L T. N. 8. 76.

Disputes Between Incumbrancers.—Where there is a dispute Dispute» between 
between two persons, as to which of them is entitled to an incum- how dctomîïel 
brance, the Master may determine the question himself, or he may 
report the incumbrance, and its priority as regards other incum
brances, and the dispute between the claimants, so that the Court 
may give proper directions for determining the question : Mr Donah!
T. Wright, 12 Gr, 562,

Place of Payment.— The Master, in appointing the place, and Place of pay- 
manner of payment, must proceed under Ord. 255 ante. The officer ment- 
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of the Court to be named, should lie Registrar of the Division in 
which the action is pending.

Persona to Redeem, and Day for Redemption.—The Master 
is to appoint a day for redemption. He should be careful to see that 
the day appointed is not a Sunday, nor a bank holiday, otherwise a 
new day will have to lie appointed, before a final order can be ob
tained : Holcnmb v. Leash, 3 Or. 449. The omission of the Master 
to appoint a day for redemption may lie remedied by order in Cham
bers : King v. Connor, 10 Or. 364.

When the judgment is for sale, one day is appointed six calendar 
months from the making of the report, for the mortgagor to redeem 
the plaintiff, and all subsequent incumbrancers who have pkved 
claims ; in default of payment a final order for sale is made : see Ont. 
451, 453. Where the judgment Wfor foreclosure, the subsequent in
cumbrancers are ordinarily eqjStlen,'4o • successive' rights of redenip 
tion in thekwder in which they acquired their charges ; six calendar 
months being given to the first in priority, and three calendar months 
to each of the others in succession : Keton 1085. But the Court may 
specially direct that one day only be given to all the defendants to 
redeem the plaintiff, without prejudice to their priorities inter » : 
Bartlett v. Bee», 12 L. R. Eq. 395; The General Credit <f- D Co. v. Glegg, 
48 L T. N. S. 182. A puixne incumbrancer, and all persons claiming 
under him are entitled to but one day for redemption : Loveday v. 
Chairman, 32 L. T. N. S. 689 ; Beevor v. Luck, 4 L. R. Eq. 537, and 
so are judgment creditors, where there are no intermediate iucum 
brances : Bate» v. HUleual, 16 Beav. 139 ; Stead v. Bank», 5 D. 4 S. 
560 ; Ardagh v. Wilson, 1 Chy. Ch. R. 389 ; Neton, 1085 ; Taylor à 
Ewart, 228 : but see Carroll v. Hopkinn, 4 Or. 431.

A party making default in redemption at the time appointed may 
lie foreclosed : Ord. 451, and new accounts may, from time to time, W | 
taken without further order : Ord. 452. When all the subsequent 
incumbrancers have been foreclosed, three calendar months are given 
to the mortgagor to redeem, and in default he may be foreclosed. An 
incumbrancer redeeming, may proceed to foreclose the subsequent in- | 
cumbrancers and the mortgagor, as if he were the original plaintiff in , 
the action. A subsequent incumbrancer redeeming out of his order 
of priority may add the amount paid to his own claim as against all 
incumbrancers subsequent to himself, but not as against any that 
are prior ; as against the latter he may claim to be redeemed in i 
respect of any claim he has paid wlfmh had priority over the la tiers 
claim But, inasmuch as a prior incumbrancer on redeeming a sub
sequent incumbrancer, in respect of a prior claim paid off by the 
latter, would be entitled, to add the amount so paid to his own 
debt, and to be redeemed by the latter, it will generally be fourni 
inexpedient to claim the, right to be redeemed, and the incuui 
hrancer next in priority to the plaintiff should be appointed to I
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be redeemed as to his claim, without first requiring him to redeem a 
subsequent incumbrance: 'in- respect of any prior claim paid by the r#
Utter. Where the mortgagor redeems after puisne incumbrancers deeming, sfter 
have been foreclosed he thereby opens the foreclosure as to them : for^
see Box v. Bridgman, 6 P. R. 234 ; Otter v. Lord Vaux, 2 K. & J. closed.open»
650 ; 6 D. G. M. & G. 638 ; Bead v. Smith, 14 Gr. 250 ; 16 Gr. 52. e,oeur#“ 10 blm

Where portions of an estate under mortgage are conveyed away by Redemption how 
the mortgagor, one day should be given to all the persons interested ,qU|t> of redemp- 
in the equity of redemption to redeem : Hill v. Forsyth, 7 Gr. 461 ; tlon divided, 
so also where there is any dispute between co-defendants as to their 
priorities, one day is given to all to redeem without prejudice to their 
rights inter se: General Credit <£- D. Co. v Glegg, 48 L. T. N. S. 182 ; but 
where there is a stipulation in the mortgage that in case of sales by 
the mortgagor, the mortgagee shall, on payment of a certain portion 
of the purchase money, release the part sold, each purchaser is 
entitled to redeem his own part on payment of the stipulated 
portion of money, anyl the Master should, in such a case, appoint one 
day for each of the several persons so entitled, to redeem his 
respective portion accordingly : Davis v. White, 16 Gr. 312.

As ‘to the rights of purchasers of different portions of t h Right of pur- 
mortgaged estate inter se: see Barker v. Eccles, 17 Gr. 277 ; Jones v. ent7art»ofmort- 
Btek, 18 Gr. 671 ; Pierce v. Canavan, 28 Gr. 356, affirmed on appeal 8aged «state.
18 C. L J. 165 ; Buckler v. Bowman, 12 Gr. 457 ; Norris v.
Meadows, 28 Gr. 334, affirmed on appeal 18 C. L. J. 165 ; Clark v.
Bogart, 27 Gr. 450.

Where the day appointed for redemption is uncertain a new day 
must be appointed : Scott v. McKeown, 1 Chy. Ch. R. 186. *

Master’s Report.—The Master’s report should bear daté the M(ut ^ 
day it is sigued, and not before : Waddell v. McColl, 14 Gr. 211- date of ' should’ 
It must be confirmed before the day appointed for redemption, or a ** °°nflrmed. 
final order will be refused : Mountain v. Porter, 1 Chy. Ch. R. J 207 ;
Mills v. Dixon, 2 Chy. Ch. R. 53. 
further time to redeem was allowed.

In the latter case a ifionth

As to confirming report see ante Ord. 252 and notes. The omis- 
lion to appoint a day for redemption may be remedied by applica
tion in Chambers : King v. Connor 10 Gr. 364.

• _ _ >
Where the Master had omitted to allow the plaintiff two items of (-orrecting mk_

interest, an order was made to correct the mistake, after a final order take to. 
for sale, without appointing any new day for payment : Bessey v.
Graham, 9 U. C. L. J. 82 ; and see Morley v. Matthews, 12 Gr. 453 ; 
but the Master cannot, cf hie own motion, in a subsequent report, 
correct a mistake in a prior report : Crooks v. Street, 1 Chy. Ch. R.
78 ; and see further Ord. 253 note.
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I

Extension of Extending time for Payment.—Application to extend the time 
when granted*111 f°r payment should be made in Chambers : Anon, 4 Or. 61 : where 

the defendant showed that he had sold for £300, and the mortgage 
debt was only £280, and that he expected to receive payment in full 
in two or three months, the time was extended : Ford v. Steeple», 1 
O. S. 282. So also where the mortgage was for purchase money, 
and the vendor had neglected to pay off a prior mortgage, pursuant 
to his covenant, and it appeared that the existence of the first mort
gage prevented the defendant from raising money to pay off the 
second, the time was extended: G. v. V., 2Chy, Ch. R. 33. So 
also six months’ further time was given, where the defendant was 
prevented from raising the money by reason of an improper adver
tisement published by the plaintiff’s solicitors : Gilmour v. Myers, 2 
Chy. Ch. R. 179. So also where it was shown that the value of the 
property would be enhanced in the meantime, by the construction of 
a railway : Cameron v. Cameron, 2 Chy. Ch. R. 375; and where a 
reasonable prospect of payment at the extended time was shown, 
the time was extended : Cahuac v. Durie, 2 Chy. Ch. R. 394; Street 
v. O'Rc'dley, 2 Chy. Ch. R. 270 ; but an affidavit of the solicitor, that 
he believed his clients had exerted themselves, and were endeavour
ing to raise the money, and that the property was worth much more 
than the debt, was held insufficient ; Anony 4 Cir.

Where the application is made after the day fixed for redemption,Application «fier 
day appointed 
liae elap*«l 
Terms Imposed.

Master’s report, 
contents ol.

the applicant is usually required to pay interest for the extended 
time, on the whole amount found due for principal, and interest : 
Street v. O'Reiltey ; Cahuac v. Durie ; Cameron v. Cameron, supra-, 
and the payment of the whole costs, or at all events the costs of the 
application, is also usually made a condition precedent : lb. ; and see 
Holjord v. Fate, IK. & J. 677; WhUfield v. Roberts, 7 Jur. N. S. 
1268 : and where the mortgagee swore that he had been compelled, 
in consequence of the mortgagor’s default, to contract a loan to meet 
his liabilities, at a higher rate of interest than that reserved by the 
mortgage ; on extending the time, the mortgagor was required to pay 
such a sum as would cover the excess of interest payable by the 
mortgagee : Howari^v. Afacara, 1 Chy. Ch. R. 27. It is probable, 
that where the application is made before a final order h»s been ob. 
tamed, however, tHe application would be more readily granted, anil 
on less stringent terms, than where it is made after the final 
order has issued : Patch v. Ward, 3 L. R.Chy. 212.

See further as to applications to open foreclosure, and extend the 
time for payment : Ord. 451, note.

449 The Master’s report must state the names of all 
persons who have been made parties in his office, and 
who have been served with the notice or appointment

hereinbefore j 
default, and n 
have attended 
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1858; Ord. f>.;
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hereinbefore provided, the names of such as have made 
default, and must settle the priorities, &c., of such as 
have attended, and these latter are to be certified as 
the only incumbrancers upon the estate. (6th Feb.,
1858; Ord. 6.)

This Order is now in force in all the Divisions of the High Court.
For forms of reports in mortgage cases : see Leggo’s Forma, 2nd 

«1., Nos. 967, 968, 969, 972, 977.

450 In case of payment by any party according to 
the report, the party to whom payment is made, is to m,ule• 
convey the premises, free and clear of all incumbrances, 
done by him, and deliver up all deeds and writings in Deed, to be de 
his custody or power, relating thereto, upon oath, to the T up‘ 
party making the payment, or to whom he may ap
point.

This Order is now in force in all the Divisions of the High Court, embodied hî’Âuîé 
The provisions of this Order are, however, to some extent em- S'C' 3se" 

bodied in Rule S. C. 336, which is as follows :

“ In a suit for foreclosure, or sale, upon payment by the defend 
ant, or in a suit for redemption, upon payment by the plaintiff, [or 
payment] of the amount found due, the plaintiff or defendant shall, 
unless the decree otherwise directs, assign and convey the mortgaged 
premises in question to the defendant, (or plaintiff as the case may 
be) making the payment, or to whom he may appoint, free and clear 
of all incumbrances done by him, and deliver up all deeds and writ
ings in his custody, or power, relating thereto, upon oath, and in 
case of a corporation, the affidavit shall be mkde by the officer there
of, having the custody of such deeds and writing»»”

The words “orpayment,” within brackets in this/flufe, appear to 
have slipped in by mistake.

A judgment creditor is bound to assign his judgment to the party Judgment ored- 
redeeming him : Bank of British North American. Moore, 8Gr. 461.

Where both the mortgagor, and a subsequent incumbrancer, pay When Incum- 
the money due to the plaintiff into the bank, the subsequent incum- mortgagor re- 
brancer has the right to a conveyance in preference to the mortgagor, deem who 
and as between two incumbrancers, the one who is prior is entitled reysnce. 
to the conveyance : see Teevan v. Smith, 20 Ch. D. 724.

*?<

Where there are other persons interested in the equity of redemp- Redemption by

#A U
i
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one of errerai 
interested in 
equity of redemp
tion.

Reconveyance.

Redemption 
money how paid 
out of bank.

Lost mortgage.
Indemnity
required.

tion, besides the person redeeming, the mortgagee should convey to 
the party redeeming, subject to the equities of such other persons : 
Pearce v. Morris, 5 L. R. Chy. 227 ; and see further as to form of 
conveyance ; Hartley v. Burton, 3 L. R < -hy. 365.

A mortgagor redeeming is entitled to a reconveyance, or vesting 
order, and is not obliged to accept a certificate of discharge of the 
mortgage : Ellis v. Ellis, 1 Chy. Ch. R. 257.

In order to get the money out of the bank, it is necessary to pm 
duce to the officer required to sign the cheque, the consent of the 
party paying it in, duly verified, or that of his solicitor, if any. If 
this consent cannot be procured, an order must be obtained in Cham
bers, on notice to such party, and the costs of such motion will not 
be ordered to be paid by the latter: Bernard v. Alley, 2 Chy. Ch. 
R. 91 : Weeks v. Stourton, 11 Jur. N. S. 278. The party paying in 
the money, is entitled to receive his conveyance, and deeds, before 
the money is paid out.

Whpre the mortgagee has lost the mortgage deed, he is bound at 
his own expense to furnish the mortgagor, or any incumbrancer re
deeming him, with proof of the loss, and with an indemnity against 
any demand of third persons : McDonald v. Hime, 15 Gr. 72.

In default of re
demption final 
order may be 
granted in 
chambers.

451- In default of payment being made according to 
the report, the plaintiff is to be entitled, on an expcuit 
application, to a final order of foreclosure against the 
party making default.

This Order is now in force in all the Divisions of the High Court

Final order.when By the terms of the Order, it is limited to cases of foreclosure ; 
necessary. but it has always been the practice in cases where a sale is directed 

in default of redemption, in like manner to obtain a final order for 
sale, and see Ord. 453 post.

A final order is, generally speaking, necessary in all cases where » 
judgment directs anything to be done, upon the default of a party in 
doing a given act by a future day ; the final order being the judicial 
determination that the default has in fact taken place.

Application fur Application for Final Order.—The application may be made 
to whom to be ’ to the Master in Chambers, or to any local officer having like juris 
made. diction.

A flldavlt of non- 
dayment to be 
pruduood.

In order to obtain a final order for default of redemption in a mort 
gage suit, it is necessary to produce an office copy of the judgment, 
an office copy of the report, if any, the affidavit of the party to be 
redeemed of non-payment, and non receipt of rents, and negativing 
his being in possession : Scott v. McDonnell, 1 Chy. Ch. R. 193 ;

Bur/ord v. Lymbu 
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Uurford v. Lymburner, lb. 275 ; Prêt» v. Cuke, 6L R. Chy. 645 ; or 
in case any sum has been paid since the account was taken, and be
fore the day appointed for redemption, showing that notice has been 

given pursuant to CM. 457, post ; or in case the party is in posses- ^
»ion showing no receipts, beyond those for which credit has been 
given in the account. For forms of affidavits, see Leggo's Forms, 2nd 
e<L, No. 684-086.

There must also be produced a certificate of the cashier, or other CrrUfll.;lle o( 
like officer : Campbell v. Garrett, 1 Chy. Ch. R. 256, of the Bank, bttnk 
where the money is appointed to be paid, of non-payment of the 
money, before, on, or since, the day appointed for payment : Farrell 
v. Stokes, 1 Chy. Ch. R. 201 : duly verified by affidavit.

Affidavit of Non-payment.—Where there are several parties Affidavit of non- 
entitled to the money directed to be paid, the affidavit of non-pay- to be 
ment should be made by all : Atinis v. Wilson, 1 Chy. Ch, R.217 ; made, 
but where one of the parties is out of the jurisdiction, his affidavit 
may be dispensed with : Lyman v. Kirkpatrick, 2 Ur. 625 ; Counter 
v. WyIde, 1 Ur. 538 ; and where a sole plaintiff resides out of the 
jurisdiction, the affidavit of his agent will be accepted, and in such 
case the affidavit should show w here the custody of the mortgage 
has been : line v. Shaw, 1 Chy. Ch. R. 209 ; and where, in such a 
case, the affidavit is made by the solicitor of the plaintiff, it should 
«how that the plaintiff' has no other agent within the jurisdiction; 
authorised to receive the money ; Taylor v. Cutl.berl, 1 Chy. Ch. R.
240 ; but see Moody v. Tyrrell, 6 P. K. 313. An agent should state 
that he is authorized to receive the money : Powers v. Merriinan, 1 
Chy. Ch. R. 225 ; but it is not, however, necessary to produce the 
agent’s authority : Radcbjffe v. Duffy, 1 Chy. Ch. R. 302 ; and 
where the party to receive the money is a corporation aggregate, the 
affidavit of an officer of the company, must show that he is the proper 
officer to receive the mortgage money : Western Assurance Co. v.
Capreol, 1 Chy. Ch. R. 227.

The affidavit of non-payment must be made after the day appointed ro ^ made <(ter 
for redemption : Blong v. Kennedy, 2 Ch. Ch. R. 453. day for payment

When Notice Necessary. -The motion for a final 
usually rx parte, Henderson v. Cowan, 1 Chy. Ch. R. 297. 
where two years had elapsed since the default, before the motion was 
made, notice was required to be served : Kirkchoffer v. Stafford, 2 
Chy. Ch. R. 52 ; Ardagh v. Orchard, 2 O. L J. N. S. 303 ; and 
where it appeared by the report, that the defendant had not received 
notice of the proceedings in the Master’s office, in a case in which he 
was entitled to notice, notice of the motion, was required to be 
served : McCormick v. McCormick, 6 P. R. 208 ; and where the

order is Notice of motion 
But when neo-Mary.
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account hae been changed even after the day appointed for redemp
tion, notice should be served : Portman v. Smith. 2 C. L J. N. 8.167.

i-inai order re- On what Grounds Final Order Befnaed.—The order may be 
account changed re^uee^ where the account is changed by the receipt of money be- 
hefore day fixed fore the day fixed ft* redemption : Preei v. CoLe, 6 L. R. Chy. 645 
fur redemption, yv. Jackson, 4 Beav. 154.

Where the mortgagee is in occupatiod, or receipt of rents, he 
should be charged with rents up to the day fixed for redemption, or 
a new account must be taken, and a new day appointed for pay
ment : Pipe v. Shafer, 1 Chy. Ch. R. 251 ; and it was heltl that this 
must he done even where the plaintiff swore he was in occupation 
merely as a caretaker : Cummer v. Tomlinson, 1 Chy. Ch. R. 235; 
but see ante, Ord. 448, note.

N ot when 
changed after
wards.

But the plaintiff’s going into possession and receiving rents, after 
the day appointed for payment, does not affect his right to a find 
order : Portmnn v. Smith, 2 C. L. J. N. 8. 167 ; Grcenshiebls v. 
Blaekiooodf 1 Chy. Ch. R. 60 ; Constable y, Howie k, 5 Jnr. N. 8 331.

Where before the day appointed for payment, the office of theRefused, where
dôüknonappo!nt-bank, at which the money is made payable, is closed, a new day 
ed for payment, must be appointed : Kin// v. Connor, 1 Chy. Ch. R. 274. So where

the final order was refused :a Sunday was appointed for payment, 
Holctimb v. Leach, 3^Gr. 449.

Or Judgment 
erroneous.

Where it appeared that the decree was erroneous, a final order 
was refused : Commercial Bank v. Graham, 4 Gr. 419 ; and see 
Mitchell v. Strathy, 28 Gr. 80.

Death of mort- Where a sole mortgagee, or one of several joint mortgagees, diu 
of ^fore d,y before the day appointed for payment, unlshs the judgment provide» 
effect of. in the latter case for pay ment to the survivors, a new account must

be taken, and a new day appointed : Blackburn v. Caine, 22 Bear. 
614 ; Kingsford v. Poile, 8 W. R. 110.

Crown cannot be Where the Crown is entitled to the equity of redemption, a final
foreclosed, order of foreclosure cannot be obtained, bnt merely an order 

authorizing the mortgagee to take possession until the Crown may 
s^e fit to redeem ; Dunn v. Attorney-General, 10 Gr. 482, or the 
security be satisfied : Hodge v. Attorney-General, 3 Y. t C. 342 : 
Seton, 1044.

Effect of final Effect of Final Order.—The final order of foreclosure, so long si
order. A bar to it remains in force, is an absolute bar to the parties foreclosed from
right of redemp- ... .. , _ . „ r
tion. claiming the right to redeem. But it 1» no bar to the mortgagee, as

long as he is in a position to restore the mortgaged property, from
seeking to enforce payment of the mortgage debt : Lockhart v.
Hardy, 9 Beav, 349 ; Monsen v. Hauss, 22 Gr. 279. But if, after
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t. Caine, 22 Bear.

redemption, a final 
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ntil the Crown may 
10 Or. 482, or the 
if, 3 Y. ft C. 342:

jreclosnre, so long as 
rtiea foreclosed from 
o the mortgagee, as 
aged property, from 
debt : Lorkhart v.
279. But if, after

a final order of foreclosure, he takes proceedings to enforce payment ®
of the debt, that ipso facto operates as an opening of the foreclosure, T
and entitles the mortgagor to bring an action to redeem, lb. mortgage debt.

Opening of Foreclosure at the In tance of the Mortgagor — opening fore-
Even after a final order has been obtained, the mortgagor may apply ^
to aet aside the order, and to be let in to redeem ; and this relief was mortgagor.
cran ted even as against a purchaser from the mortgagee after the
final order of foreclosure : Campbell v. Holy land, 7 Ch. D. 166 ; 26
IV. R 160 ; Johnaton v. Johnaton, 9 P. R. 259 ; but it has been said
that this relief can only be granted where the final order has been Not openw, ^
obtained by actual, positive fraud, or under circumstances of »g«io«t pur-
oppression : Patch v. Ward, 3 L R. Chy. 203, 212 ; and in Trinity mortgageesx-
I'allege v. Hill, 2 0. R. 348 ; 18 C. L. J. 387, the relief was refused as ^w”here
«gainst a purchaser from the mortgagee after the final order, there
being no such circumstances. When the rights of third parties do tH&u'p.r'ue* do
not intervene, and the plaintiff can be replaced in the same position n'’t intervene, it
be occupied before the default, and recompensed for any damages he -V °*>e°
miy have suffered, and there is a reasonable prospect of payment
shewn, the foreclosure may be opened and the time for payment
extended : Waddell v. MeColl, 2 Chy. Ch. R 62 ; but some reasonable Hvldenee re-
excuse must be shewn for not redeeming at the time appointed, and qulrid'
the fact that the property is of much greater value than the amount
line should be established : Johnaon v. Aahbridge, 2 Chy. Ch. R. 251.
The fact that the property has increasq^ in value, is not alone a 
•officient ground for opening the foreclosure : Mile» v. Cameron, 19 
G L J. 235 ; 3 C. L T. 361. In Platt v. Aahbrulge, 12 Gr. 105, the 
foreclosure was opened after the lapse of eighteen months, the 
mortgagor being illiterate, and having no solicitor, and not understand
ing the proceedings, and the property appearing to be worth three Mortgmgor re
time! the amount of the incumbrance. Where, after a final order of ^w"nriun-r 
foreclosure against subsequent incumbrancers, the mortgagor redeems Cforec?oMd 
that has the effect of opening the foreclosure as against the subse
quent incumbrancers : Read v. Smith, 14 Gr. 250> S. P. 16 Gr. 52 ; Open» fhrecloenre „ _ ’ a* to them.
Hazv. Bridgman, 6 P. R. 234 ; Otter v. Lord Vaux, 2 K. J. 650 ;
b D. M. ft G. 638. In Hilliard v. Campbell, 7 Gr. 96 ; a final order
"I foreclosure was set aside at the instance of a purchaser of the pur-hswr olr equltr of re-
cquity of redemption pendente lite but without notice of it, but in demptlon.
Rohaon v. Argue, 25 Gr. 407, such relief was refused.

Terms on which Foreclosure Opened at the Instance of the Term» on which 
Mortgagor. —The terms on which a foreclosure is opened are in the o'^ned".11" 
discretion of the Court Where the security is hot ample, the mort
gagor may be required to pay the interest and costs by an early day, 
sod six months may be allowed for payment of the principal. Fisher 
,in Mortges. 3rd ed. 1053. But where the security is ample, the 
<"<*ts of the action, and of the appli -ation, may be ordered to be paid 
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forthwith, and the time extended for payment of the principal anil 
interest, the defendant being charged with interest on the gnu» 
amount of principal and interest, for the period of the extension see 
Hol/urd v. Yale, 1 K. & J. 6Î7 ; Whitfield v. Robert»,' 7 Jur. N. S. 
1268 ; and see tlmoard v. AfcCara, 1 Chy. Ch. R. 27, and other cases 
cited in note to Ord. 448.

Opening foreclo 
sure by mort- 
gegee.

452- All subsequent accounts are, from time to time,Subsequent ic-
taken"by Muter, to be taken, subsequent costs taxed, and necessary pro-1

ceedings had, lor redemption by, or foreclosure of, the 
other party or parties entitled to redeem the mortgaged 
premises, as if specific directions for all these pur|>ose$ 
had been contained in the decree.

This Order is in force in all the Divisions of the High Court.

M ortgaeor pay
ing off Incum
brance. cannot 
keep It alive ae 
egninit an in
cumbrancer 
whom bel» bound 
fo Indemnify 
against It.

[neurance 
allowed In sub
sequent account.

I ntereet on tak
ing subsequent 
account, how 
allowed.

If the mortgagor, or owner of the equity of redemption, or any I 
incumbrancer, redeems any prior charge which was his own debt, or I 
which, by contract, express or implied, he was bound to discharged 
he cannot keep such charge alive as against a vienne, incumbrancer, I 
whose incumbrance he is also expressly, or impliedly, bound tol 
discharge : Blake v. Beaty, 5 Gr. 359.

In takingjthe subsequent, account the Master may allow a luial 
paid for insurance since the last account, under a provision in thel 
mortgage ûBethune v. Calcutt, 3Gr. 648.

In England, it is the practice on taking the subsequent account, tol 
allow interest on the gross amount of principal, interest, and cosftl 
found due by the last report : Elton v. Ourlet», 19 Ch. D. 49 ; 45 l| 

T. N. S. 435 ; and see Jacob v. Earl of Suffolk, Mos. 27 ; bat i 
Ontario, it has not been customary to allow interest upon interdl

gage expressly prov 
brancer pays off a p 
aggregate amount y 
interest on the prii 
his own security, 
only : Mc Monter v.

Opening of the Foreclosure by the Mortgagee.--So long as 
the mortgagee is in a position to restore the mortgaged property, he 
may, at any time, open the foreclosure by enforcing payment of the 

< "annot be opened debt. But, if after he have obtained a final order, he has parted with 
no tîn «portion the mortgaged estate, or any part of it, so that he is not in a position 
to re-eonvey. to re-convey, he will be restrained from recovering the debt : Lock 

hart v. Hardy, 9 Beav. 349 ; Gotland v. Garbutt, 13 Gr. 583 ; Burn
ham v. Galt, 16 Gr. 417; (but see Bald v. Thompson, 16 Gr. 177 ;) but 
the making of a mortgage by the mortgagee on the mortgaged estate, 
will not prevent him from opening the foreclosure by suing for the j 
mortgage debt, if at the time of his bringing the action, he has paid 
off the mortgage, and is in a position to re-convey : Mutunen v. Haute, 
22 Gr. 279. I

453. If the i 
sure on default i 
Mid an order ft 
sold, with the * 

1 settle the conve; 
tie# differ about 
his purchase m 
cause, subject to

This Order is in fc 
provisions are extern

By Rule S. C. 331, 
the property, or a 
public auction, priv 
snd part by anothei 
parties ; and he ma 
such price, or biddin 
for the purpose of set 
arrangements prepar 
conditions of sale. 1 
inces for the purpoi 
differ ; or in ease th 
(other than coverture

Before a sale can ta 
Ori, 451 ante note.

It is the Master’s di 
i sale of part would 
'Then the mortgagor 
necessary, he should 
It is too late to take 
Isrsf, 3 Chy. Ch. R. i

in respect of an incumbrancer’s own proper debt, unless the mort

454. The pi

Implied in-payi 
plaintiff arid tl
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of the principal anil 1 
.nte rest on the grow 1 

of the extension see B 
\dberl», 7 Jur. N. S. 1 
Et. 27, and other case» 1

gage expressly provides therefor. But where a subsequent incum
brancer pays off a prior incumbrance, he is entitled to interest on the 
aggregate amount paid by him for principal, interest, and costs ; the 
interest on the principal being computed at the rate reserved in 
his own security, but on the interest, and costs, at six per cent 
only : McAIaxter v. Hector, 8 C. L J. N. S. 284.

rtgagoe —So long u 1 
ortgaged property, he 1 
ircing payment of the 1 
er, he has parted with I 
he is not in a position I 
•ring the debt : Lod 1 
itt, 13 Or. 583 ; Bun 1 
pson, 16 Or. 177 ;) but 1
the mortgaged estate. 1 
lure by suing for the ■ 
he action, he has paid ■ 
By : Muiuttn v. Hmm, I

453. If the decree directs a sale instead of foreclo- sai»,—proceed 
sure on default in payment, then on default being made,mg"on 
and an order for sale obtained, the premises are to be 
sold, with the approbation of the Master, and he is to 
settle the conveyance to the purchaser in case the par
ties differ about the same ; and the purchaser is to pay 
his purchase money into Court, to the credit of the

1 cause, subject to the further order of the Court.
This Order is in force in all the Divisions of the High Court. Its

1 provisions are extended however by Buie* S. C. 331 and 337.

'rom time to time, 1 
nd necessary pro-1 
foreclosure of, tiie I 
em the mortgaged 1 
all these purposes!

By Buie S. C. 331, where a sale is ordered, the Master may cause Master may,
1 the property, or a competent part thereof, to be sold, either by
I public auction, private contract, or tender ; or part by one mode, der’ or prfvati- 
1 and part by another, as he may think best for the interest of all ^Mrved bid, or
I parties ; and he may fix an upset price, or reserved bidding, but “P** Price- 
I such price, or bidding, must be so fixed at the meeting held by him
I lor the purpose of settling the advertisement, and making the other
1 arrangements preparatory to the sale, and must be notified in the

the High Court.
of redemption, or snjB 
l was his own debt, ot ■ 
is bound to discharge, 1 
a vienne incumbrancer. 1

■ impliedly, bound t»l

I conditions of sale. The Master is to settle all necessary convey- Settle all ron- 
I ances for the purpose of carrying out the sale, in case the parties vej*nce"'
1 differ ; or in case there shall be any persons under any disability
1 (other than coverture) interested in such sale.

I Before a sale can take place, a final order must be obtained. See
1 Ord. 451 ante note.

ster may allow a suul 
1er a provision in the!

I It is the Master's duty not to sell the whole, when it is clear that who|e ahoul(i
1 a sale of part would suffice for the payment of the incumbrances, not be «old where 
■ When the mortgagor thinks more land is offered for sale than is pert ,u®eient
E necessary, he should object at the settlement of the advertisement.

subsequent account, toi 
>al, interest, and costs. 1 
,, 19 Ch. D. 49; 45 J 
■ffolk, Mos. 27 ! but 1 
r interest upon intern 1 
debt, unless the mortl

■ It is too late to take the objection after the sale ; Beaty v. Baden- 
|Wk, 3 Chy. Ch. B. 344.

I 454. The purchase money, when so paid in, is to be eT’
1 applied in payment of what has been found due to the 
! plaintiff and the other incumbrancer or incumbrancers

* V

I im^
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czr

Residue of pur
chase money, 
how disposed of.

(if any), according to their priorities, together with sub
sequent interest, and subsequent costs, when computed 
and taxed by the Master.

This Order is in force in all the Divisions of the High Court.
Even after a sale, a dowress was allowed to come in and prove her | 

claim : Hyde v. Barton, 8 P. R. 205.

This Order makes no provision for the disposition of the residue, 
after payment of the claims of the plaintiff, and other incumbrance j 
A motion may be made by the-mortgagor, before a Judge in Cham 
bers, for payment of the residue. Since 11th March, 1879, a wiiï 
barring dower'in a mortgage, does so only for the purpose of the 
mortgage, and is consequently dowable out of any surplus after 
satisfying the mortgage debt. It will therefore be necessary when
ever this right exists, that the wife should be notified, and prod 
sion made for her protection, in any order directing payment out oi | 
the surplus : 42 Viet. c. 22 (0) ; Martindale v. Clarkson, 6 App. 
R. 1.

pay the debt betwe 
between them, the < 
fendant have agreed 
plaintiff, to assume a 
10 Ur. 199 ; 10 U. 
S'nrris v. Meadows, 
Ord. 426. In the al 
the law will imply a 
X. S. 95 ; but there 
Hurley, 8 U. C. Q. B 
Jackson v. Yeomans, 
q. B. 307 ; U. C. 39 l

Order for pay- 
ment of defi
ciency may be 
obtained, when.

455 In the event of the purchase money being in
sufficient to pay what has been found due to the plain
tiff for principal, interest, and costs, subsequent interest [ 
and subsequent costs, the plaintiff is to be entitled 
(where the mortgagor i^a defendant, and such relief i-1 
prayed by the bill,) to an order ex parte for the pay
ment of the deficiency.

456 An incur, 
office, and entitle 
gaged premises, it 
for before the Mi 
Registrar is to i 
sale of the mort 
sure, and thereu 
quent interest, ai 
and places, for pi 
ingb are to be tal 
in the first instar

This Order is now in force in all the Divisions of the High Court

Judgment on Where a personal order for payment is claimed by indorsement 
granted on*6* ***on *^e writ, that relief may now be awarded by the judgment in 
praecipe.

If, after tbreclo- 
eure, judgment 
on ooeenent 
enforced, fore
closure opened.

Order for pay
ment of defl-

tl* first instance, without waiting for the ascertainment of tl.-1 
deficiency : see Rules, S. C., Forms Nos. 168, 169.

Where the judgment is for foreclosure, accompanied by a peraonil 
remedy for payment of the mortgage debt, if the mortgagee, after 
obtaining a final order for foreclosure, enforce the judgment forpnj- 
ment, by issuing execution, or otherwise, he thereby opens the fen
closure. If he have, in such a case, parted with the mortgaged pro 
perty after obtaining the final order, any further proceeding! I" 
enforce the payment of the debt will be restrained on motion : « 
ante, Ord. 451, note.

f .
The order for payment of deficiency can only be granted when I 

there is a personal liability to pay. Where there is no contract t>|

This Order is now 
The powers confei 

former practice to I 
nothing in the Rules 
Lull Registrars, 1 
Crown. All applipa 
to the Registrar of t

The praecipe should 
ind should also state 
«party in the Maate 
the Master's report hi 
by the certificate of 
the requisite deposit i 

An application, af 
I imount of the depot 
I Apncy Co. v. Pulfot 
] be made before the i 
I Canadian Loan <fc Ay
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together with aub- 
bs, when computed |

: the High Court.
> come in and prove her

oosition of the residue, 
ad other incumbrances, 
efore a Judge in Cham 
th March, 1879, a wife I 
for the purpose of the 

of any surplus after 
ore be necessary when- 
be notified, and provi 
recting payment ont of I 
k v. Clarlcson, 6 App.

) money being in- 
i due to the plain- 
ubsequent interest 
is to be entitled 

, and such relief i-1 

parte for the par

us of the High Court
aimed by indorsement I 
1 by the judgment in I 
ascertainment of the J
169.

impanied by a personil I 
if the mortgagee, after I
the judgment for pay- f 
thereby opens the fore-1 
ith the mortgaged pro | 
urther proceedings to 
rained on motion :

inly be granted where I 
there is no contract b I

Chancery Order 456. 269'

I jay the debt between the plaintiff and defendant, or no privity riency. only 
I between them, the order will not be granted, even though the de- ?here*is a per- - 

I fendant have agreed with some third party who is liable to the,onel liablu‘y- 
I [plaintiff, to assume and pay the mortgage debt : Christie v. Dowker,
I Hi Ur. 199 ; 10 U. C. L. J. 161 ; Clarkson v. Scott, 25 Gr. 373 ;
I Xorris v. Meadows, 28 Gr. 334 ; and other cases cited in note to 
I tjrd. 426. In the absence of an express covenant in the mortgage, 

e law will imply a contract to repay : Sutton v. Sutton, 48, L T.
IX. S. 95 ; but there must be evidence of a debt, or loan : Hall v.
] Uurlty, 8 U. C. Q. B. 584 ; Peannan v. Hyland, 22 U. C. Q. B. 202 :
I Jachtun v. Yeomans, 19 C. P. 394; Jackson v. Yeomans, 28 U. C. *
j (J. B. 307 ; S. C. 39 U. C. Q. B. 280.

456- An incumbrancer made a party in the Master’s incumbrancer
i -ii , . 1 . , made a party to

office, and entitled to, and desiring a sale of the mort- » foreclosure
° . suit. In the M.O.,

gaged premises, is to make the necessary deposit there- “»y »ppty <or 1
for before the Master’s report is settled, whereupon the 
Registrar is to issue an order on jyrœcipe directing a 
sale of the mortgaged premises instead of a foreclo
sure, and thereupon the Master is to compute subse
quent interest, and appoint a time and place, or times 
and places, for payment ; and all subsequent proceed
ings are to be taken and had as if the decree had been 
in the first instance a decree for sale.

G extended to local #
officers.

This Order ia now in force in all the Divisions of the High Court.
The powers conferred by this Order were not extended under the p 0 f 1(i 

I iurmer practice to the Deputy Registrars ; and there appears to be by Ord 466 not 
I nothing in the Rules S. C. to extend the powers hereby conferred to 10 loeBl

Local Registrars, Deputy Registrars, or Deputy Clerks of thei 
I Crown. All applipations under this Order therefore should be made . 

to the Registrar of the Division in which the action is pending. Mu f. / <v_

The prœcipe should show on whose behalf the application is made, fcr *■
I mil should also state that the applicant, is an incumbrancer, made order f»r sale in A»
Is party in the Master’s office, who has proved a claim.; and that eure^fornTof. ™" 

the Master's report has not been nettled ; and should be accompanied 
1 by the certificate of the Accountant of thy payment'into Court of , 

the requisite deposit of $80.
An application, after the sale has taken place, to increase the Application to 

I mount of the deposit is too late : London <fc Canadian Loan <t-increase deposit.
Aijency Co. v. Pulford, 7 P. R. 432. Such an application should 
be made before the order for sale has been acted on : London <£
Canadian Loan <k Agency Co. v. Morrison, 7 P- R. 450. P
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V the plaintiff deem the deposit inadequate he may require thePlaintiff may
«rnTtiTconduct incumbrancer obtaining the order for sale, to conduct the sale : aft' 
“le- Ord. 430. (

Deposit, how 
applied.

Where the sale realises sufficient to pay the plaintiff’s claim, but 
not the claims of subsequent incumbrancers, the deposit will be 
ordered to be applied on account of the claims of the latter, ac
cording to their priorities : Qzowski v. Beaty, 8 P. R. 146. And 
where the sale proved abortive, except as to one parcel, which did 
not realise sufficient to pay the plaintiff’s claim, the deposit was 
applied on account of plaintiff’s costs of sale : Camellia v. Patman, 
4 L R. Eq. 156.

Although a mortgagee by deposit is not entitled to a sale : see On/.In action by
g«gee by deposit, *26, note ; yet a subsequent legal mortgagee made a party to the suit 
sale may be had by the equitable mortgagee, is entitled to apply for a sale under thi, 
under Ord. «tv Order: Kerry. Beebe, 12 Gr. 204.

457- Where the state of the account ascertained bvWhere account 
changed after
notice °fcre5itrt’ an order, or by the report of the Master, is changed bi- 
may be given. paylnent 0f money, by receipt of rents and profits, in

occupation rent, or otherwise, before the final order for 
foreclosure or sale is obtained, the plaintiff, or other 
party to whom the mortgage money is payable, max- 
give notice to the party by whom the same is payable, 
that he gives him credit fora sum certain, to be named 
in the notice, and that he claims that there remain- 
due in respect of such mortgage money a sum certain 
to be also named in the notice. (29th June, 1861.)

This Order is in force in all the Divisions of the High Court.

Notice of credit 
must be ecrved 
before day of 
payment.

The notice of credit must be given before the day for payment 
arrives : KnoUinyer v. Barber, 1 Chy. Ch. R. 258. Notice of credit 
for payments, or rents, which have been received after the day fixed | 
for redemption, need not be given v see Ord. 451 note. Such pay 
ments do not affect the plaintiff’s right to a final order, unless indeed I 
they amount to a total extinguishment of the debt.

When notice has been duly given under this Order, the final order I 
may be obtafced notwithstanding the alteration in the state of the | 
account, without appointing any new day.

Final order may 
be granted

458- Upon the final order for foreclosure or sale being
applied for, if the Jndge thinks the sums named in such

Chj

notice proper t( 
relances, the ord 

further notice, 
given. (29th J

This Order is in f 
notes to Ord. 451. 
authorizing a final 
decree, or judgment

459- The par 
payable, may aj 
Master, or for ai 
lively and in i 
parte, as the Ju<3 
thereupon is to 
with, as the Juc

This Order is in fi 
notes to Ord. 451.

*
460- The par 

apply in Chainb 
and fix the amou 
stead of the amt 
a reference to a 
case the Judge 
the same may be 
wise directs. (2

This Order is in fo 
notes to Ord. 451.

461 Where a 
I closure or sale i 
mortgaged propi 
interest, or of an 
ant may move b 
Court the amoun 
costs. (3rd June
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te he may require the 
conduct the sale y#ef

,e plaintiff’s claim, but 
, the deposit will be 
ims of the latter, ac- 
i, 8 P. R. 146. And 
one parcel, which did 
daim, the deposit was 

: Corsellis v. Patman,

tied to a sale : see On/, 
tade a party to the suit 
y for a sale under thi,

mt ascertained by 
iter, is changed by 
its and profits, bk- 
the final order for 
plaintiff, or other I 
r is payable, may 
e same is payable, 
irtain, to be named | 
hat there reihain- 
îey a sum certain, 
th Juno, 1861.)
the High Court.

the day for payment I 
258. Notice of credit 
red after the day fixed | 

451 note. Such p»J 
al order, unless indeed | 
lebt.
Order, the final order I 

on in the state of the I

osure or sale being 
ims named in such

notice proper to be allowed and paid under the circum
stances, the order for final foreclosure is to go without 
further notice, unless the Judge directs notice to be 
given. (29th June, 1861.)

This Order is in force in all the Divisions of the Higli Court : See 
notes to Ord. 451. In practice the Order has been construed as 
authorizing a final order for sale, or foreclosure, according as the 
decree, or judgment, might be for sale, or foreclosure.

459. The party to whom the mortgage money is p«ty receiving 
pavable, may apply m Chambers for a reference to a port, &c, may 
Master, or for an appointment, to fix such sums respec- «>«. 
lively and in the latter case either upon notice, or ex 
parte, as the Judge thinks fit; and the order to be made 
thereupon is to be served, or service thereof dispensed 
with, as the Judge directs. (29th June, 1861.)

This Order is in force in all the Divisions of the High Court : See 
notes to Ord. 451.

*
460- The party to whom such notice is given may Party «erred 

apply in Chambers for an appointment to ascertain »p-

and fix the amounts proper to be allowed and paid, in- for refemiC1' 
stead of the amounts mentioned in such notice ; or for 
a reference to a Master for the like purpose; and in 
ease the Judge thinks a reference to a Master proper 
the same may be made ex 'parte unless the Judge other
wise directs. (29th June, 1861.)

This Order is in force in all the Divisions of the High Court : See 
notes to Ord. 451.

461. Where a suit has been instituted for the fore
closure or sale of the equity of redemption in any 
mortgaged property, for default in the payment of 
interest, or of an instalment of the principal, defend
ant may move to dismiss the bill upon paying into 
Court the amount then due for principal, interest, and 
costs. (3rd June, 1853 ; Ord. 32, s. 5.)

Action of fore
closure, or sale, 
brought for de
fault in payment 
of Instalment of 
principal, or In
terest may be 
dismissed on pay 
me11 of arrears 
and costa.
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i

The Order is now in effect in force in all the Divisions of the High 
Court, but the-motion must of course now be to dismiss the action, 
not “ the bill.”

Order*fl applies. The Order in terms is confined to actions for foreclosure, or sale, 
redemption6* but it has been held that a mortgagor bringing an action for re

demption, is within the equity of this Order : Moore v. Merritt, 6 
Gr. 550 ; Dornyn v. Fralick, 21 Gr. 194 ; but see contra, Tylee v.
Minton, 3 App. R. 53 ; but a plaintiff claiming the benefit of this
Order is not entitled to six months for payment of the instalment iy 
default : Dornyn v. Fralick, supra.

7
Mortgagee bring
ing acilon cannot 
claim 6 months' 
notice, or # 
months’ Interest

A mortgagee bringing an action for sale, or foreclosure, cannot 
insist on getting six months’ notice of payment, or in default thereof, 
sixteenths’ interest : Letts v. Hutchins, 13 L. It. E^. 176.

In default of 
payment of 
instalment,
• hole amount 
secured becomes 
due

Exception to 
rule.

Proviso accelerat
ing peyment,bo* 
construed.

Upon default in payment of any instalment of principal, or interest, 
the mortgagee has a right,'without any express stipulation to that 
effect, to call in the whole amount secured by the mortgage : 
Cameron v. Mediae 3 Gr. 311 : but this right may be qualified by the 
express stipulation of the parties, as, for instance, where there was 
an express proviso that in default of payment of any instalment 
of interest for six mouths, the whole principal money should become 
payable, it was held that a suit for foreclosure would not lie until 
the lapse of the six months : Parker v. The Vine Growers' Association, 
23 Gr. 179. Where there was a proviso accelerating payment of prin
cipal and interest in the event of the mortgagor mortgaging, or 
otherwise incumbering, the property, or suffering it to become liable 
to sale for taxes, it was held that a voluntary assignment in insol
vency was not within the proviso : McKay v Mc.Farlane, 19 Gr. 
345. Under a clause accelerating payment of mortgage money in 
the event of default, a mortgagee who neglects to call in the mort 
ga^e money pursuant to the proviso, cannot in a redemption sail 
treat the sums, of which the payment# is accelerated as overdue, 
and claim interest thereon : McLaren v. Miller, 20 Gr. 637.

It was held by Spragge, C., that even though there be an expressHow far Court
against express stipulation in the mortgage, that in default of payment of any instil 
«rating payment ment ^ whole mortgage money shall become payable, that the 
in event of mortgagor may, nevertheless, after default, claim the benefit of this 
default, quart! Order : Gemme.ll v. Bum, 7 P. R. 381 ; and see Knapp v. Cameron, 6 

Gr. 559 ; but in Tylee v. Hinton, 3 App. R. 53, Moss, 0. J. A, 
expressed a doubt whether the Court had any power to relieve 
against such a stipulation, either under this Order, or under its 
inherent jurisdiction to relieve against penalties, and forfeitures ; soil 
see General Credit <1- Discount Company v. Glegy, 48 L. T. N. .8. 1S- 
It cannot, theiefore, lie said to be clear that the Order applies to cases 
where there is an express proviso accelerating the payment of the 
mortgage debt in the event of default.

Where a defends 
may obtain the eta 
last gale day, and i 
the application : St, 
desires to pay off 
mortgagee cannot i 
1 0. R. 384, (ov 
Although in a rede 
than the instalmen 

An application n 
stay proceedings on

462- Where 
pose and undei 
Order, a defeni 
in the suit, aft 
closure, upon p 
for principal, i 
Ord. 32, s. 6.)

This Older is in 1 
See notes to preci 
After payment ha 

in arrear, it is irregi 
mgs in the action, 
Hopkins, 4 Gr. 431 ;

463- Where 
eeedings under 
be enforced, by 
default in the p 
principal, or of 
32,8.6.)

This Order is in fc
Where, after a de< 

under Ord. 462 ; on 
applied to enforce tin 
•tay on payment of tl 
of the whole sum in 
liberty to the defend 

I event staying the p 
1 R.8.
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Divisions of the High 
> dismiss the action,

r foreclosure, or sale, 
ng an action for re- 
Moore v. Merritt, 6 
see contra, Tyler, y, 
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>r foreclosure, cannot 
or in default thereof, 
i E| 176.

principal, or interest, 
s stipulation to that 
1 by the mortgage : 
iy be qualified by the 
ace, where there was 
nt of any instalment 
money should become 
would not lie until 
Growers’ Association, 

ting payment of prin- 
■gagor mortgaging, or 
ng it to become liable 
assignment in iusol- 

' McFarlane, 19 Gr. 
f mortgage money in 
ts to call in the mort 
in a redemption suit 
celerated as overdue,
•, 20 Gr. 637.
h there be an express 
layment of any inatal 
me payable, that the 
im the benefit of this 
Knapp v. Cameron, 6 

, 53, Moss, 0. J. A, 
any power to relieve 
s Otder, or under its 
i, and forfeitures ; ami | 
jg, 48 L. T. N. 8. 1S2 
* Order applies to cases I 
l the payment of the I

Where a defendant moves to stay proceedings under this Order, he Interest to be 
may obtain the stay, on payment of the interest calculated up to the gjje d»y!° 
last gale day, and is not obliged to pay it, up to the time of making 
the application : Strachan v. Murney, 6 Gr. 378 ; but, if the defendant Mortgagee plain- 
desires to pay off the whole amount of the mortgage debt, the tcfsoceT pay^*** 
mortgagee cannot refuse to accept it : Cruso v. Bond, 9 P. R. Ill ; ment of whole 
1 0. R. 384, (overruling Green v. Adams, 2 Chy. Ch. R. 134.) defenduiUn 
Although in a redemption suit he might not be bound to accept more redemption suit, 
than the instalments in arrear.

An application may be made after judgment has been obtained to 
stay proceedings on payment of the arrears : see next Order.

462- Where a suit has been instituted for the pur- After decree in 
pose and under the circumstances specified in the lastornie, 
Order, a defendant may move to stay the proceedings Csu^xTS. ™ÿy 
in the suit, after decree, but before sale or final fore-andMwu"™"’ 
closure, upon paying into Court the amount then due 
for principal, interest, and costs. (3rd June. 1853 ;
Ord. 32, s. 6.)

This Order is in force in all the Divisions of the High Court.
See notes to preceding Order.
After payment has been made, under this Order, of the instalments gt,y 0f prncWKj. 

in arrear, it is irregular for the plaintiff to take any further proceed- “g^r0^rd' 
ings in the action, until another instalment falls due s Carroll v.
Hopkins, 4 Gr. 431 ; and see post Ord. 463.

463. Where an application is made to stay the pro- where proceed- 
ceedings under Order 462, the decree may afterwards omi 46:TonU”ub- 
be enforced, by order of the Court, upon subsequent decree m.y t*

. v , *. enforced.
default in the payment of a further instalment of the 
principal, or of the interest. (3rd June, 1853; Ord.
32, s. 6.)

This Order is in force in all the Divisions of the High Court.
Where, after a decree of foreclosure, the proceedings were stayed where sake- 

under Ord. 462 ; on a subsequent default being made, the plaintiff m'IwlVeftMetîv 
applied to enforce the decree, and the defendant asking for a further form of order, 
•toy on payment of the arrears, an order was made directing payment 
of the whole sum in six months, and in default foreclosure, with 
liberty to the defendant to pay the arrears forthwith, and in that 
event staying the proceedings, Strachan v. Devlin, 1 Chy. Ch.
B.8.

36
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order for pce.- a QA jn a sujt for foreclosure or for redemption, therlon mey he r
^»nted mortgagor or other person entitled to the equity of
llrmptloo suit redemption, being in possession of the premises fore

closed, may be ordered to deliver up possession of the 
same upon or after final order of foreclosure, or for 
the dismissal of the bill, as the case may be. (29th 
June, 1861.)

This Order is in force in all the Division of the High Court.
Order fhr powe«- 
rion m*r line be 
Included in judg
ment.

Order mav be 
granted where 
writ claims a 
sale.

The order for delivery of possession may now, if claimed by the 
writ, be included in a judgment of foreclosure, or sale, in the first 
instance : see Imperial Loan <6 Investment Co. v. Boulton, 22 Or. 
121; Rules 8. C., Forms, Nos. 168, 169; but where the relief has 
not been given by the judgment, it may still be obtained after the 
final order has been granted, upon application in Chambers,under this 
Order. The Order has always been construed as applying to mort- 
gvge cases, where a final order for sale has been granted, as well as 
to foreclosure suits. ja

Order for poeeee- 
sion not granted 
under the Order 
In specific per
formance cases

Order formerly 
granted only 
against parties, 
or purchaser 
pendente HU.

Not against 
tenant of mort
gagor.

The Order has been held only to apply to mortgage Sses, and not 
to actions for specific performance against a purchaser in possession, 
against whom a final order for rescission of the contract has been 
obtained : 'Afavet.y v. Montgomery, 1 Chy. Ch. R- 21 : Chisholm v. 
Allen, 2 Chy. Gh. E. 411. Formerly the order dould only be made 
against a party to the action, or persons who had acquired possession 
pendente, lite, from a party to the action, and having no pretence to » 
paramount title : Bank Upper Canada v. Wallace, 13 Or. 184 ; Jfc- 
Kenzie v. Wiggins’, 2 Chy. Ch. R. 391 ; Soott v. Black, 3 Chy. Ch. 
R 323; Trust <k Loan Co. v. Start, 6 P. R. 90. Such an order 
was not granted against a tenant of the mortgagor, though the | 
tenancy were created after the mortgage : Bank Montreal v. Ketchm,
1 Chy. Ch. R. 117 ; nor even against the mortgagor if he were in aaa 
trespasser : Irving v. Munn, 1 Chy. Ch. R 240 ; but under The 
Judicature Act, it is probable that a more liberal construction may be j 
placed upon the Order ; see Mason v. Seney, 2 Chy. Uh. R 30.

Ordor f»r powe»- The motion may be made on applying for a final order, or at any 
be obtained! *™e afterwards. Notice must be given of the application, but a de

mand of possession need not be shown : Hodkinson v. French, 1 
Chy. Uh. R 201 ; Buckley v. Ouilletle, 2 Chy. Ch. R. 439 ; and see 
Walker v. Mathews, 1 Chy. Ch. R. 232 ; but it must be shown that 

IhowDath»unort-the mort818or i* in actual possession : Hodkinum v. French, 1 Chy. 
gagor 1» In Ch. R 223 ; and where a considerable time has elapsed since the
t’oeee*,*on final order was granted, it should be shown that the mortgagor hu

not since relinquished possession i lrving v. Munn, lb. 240.

(
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pay the costs : M
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Ch. R. 374.
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The bringing of an action of ejectment is no bar to the application, Ejectment action 
bnt the applicant may be required to discontinue the ejectment, and «tlon' ^ lppli" 
pay the costs : Moffatt v. White, 1 Chy. Ch. R. 227.

On the motion, the Court will not, as a general rule, look behind Final order 
the final order : Mills v. Choate, 2 Chy. Ch. R. 374. motton"” 0"

The plaintiff is entitled to the costs of the application : Lender v. Coata of applies - 
Ranney, 6 Gr. 323 ; but where they were not asked for by the notice tion’ 
of motion, nor on the argument, and no demand of possession was 
proved, the order was made without costs : Mills v. Choate, 2 Chy.
Ch. R. 374.

On disobedience of the order for possession, a writ of possession order, how 
may now issue : see Ord. 294, ante ; and see Rules S.C. 341, 379-381. ®nlbrced-

The mortgagee may also obtain an order for the delivery of the of
title deeds, as against the mortgagor, or any one claiming under him deed» maybe 
subsequent to the foreclosure : Stennett v. Aruyn, 2 Chy. Ch. R. 218. ord,re<L

Order 465, provided that where a mortgagee has proceeded at law ord. 466. 
upon his security, he shall not be entitled to his costs both at law 
and in equity, unless the Court sees fit to order otherwise.

This Order is obviously now effete, but the principle of the Order 
would appear to be still in force.

466 In a redemption suit, if the plaintiff does not 
redeem the defendants, or such of them as he is or
dered to redeem, the bill need not be dismissed ; but 
where there are other defendants, in lieu of the bill 
being dismissed the plaintiff may be declared fore
closed, and directions may be given, either by the 
decree or by subsequent orders, as to the relative rights 
and liabilities of the defendants as amongst themselves ; 
and such proceedings are in such case to be thereupon 
had, and with the same effect, as in a foreclosure suit.
(6th Feb. 1865 ; Ord. 24.)

The provisions of this Order seem to be virtually covered by 
Rules S.C. 333, 334, 335.

" In a redemption suit, in default of payment being made^ycord- 
ing to the report, the défendent is to be entitled on an ex parte ap
plication in Chambers, to a final order of foreclosure against the 
plaintiff, or to an order dismissing the bill [sic.] with costs to be paid 
by the plaintiff to the defendant forthwith after taxation thereof.”
RuleS. C. 333.

In suit for re
demption, where 
pleliitlll falls to 
redeem, suit may 
bo oontloued to 
foreclose subse
quent incum
brancers.

Rules S. C. 833-5.

On default In 
redemption 
action plaintiff 
foreclosed, or 
action dismissed.
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* In a redemption suit where the plaintiff is declared foreclosed,Subsequent
taken "in redemp- directions may be given, either by the final order foreclosing the
n“air!tifn°’Wbere plaintiff, or by subsequent orders, that all necessary inquiries beplaintiff is 
foreclosed.

Dismissal of 
action for 
redemption 
operates as a 
foreclosure.

made, accounts taken and proceedings had for redemption or fore
closure, or redemption or sale, as against any subsequent incum
brancers, or for the adjustment of the relative rights and liabili- 
ties of the original defendAits as among themselves, and such order 
shall have the same force and effect as a judgment obtained at the 
suit of the original defendant. ” Rule 8. C. 334.

“ Where the order is for redemption or foreclosure, or redemp
tion or sale, such proceedings are, in such case, to be thereupon had, 
and with the same effect as in a suit for foreclosure, or sale, and in 
such case the last incumbrancer is to be treated as the owner of the 
equity of redemption.” Rule S. C. 335.

The dismissal of an action for redemption by a mortgagor usually 
operates as a foreclosure ;~and where a bill did not pray redemption, 
but a decree for redemption was granted, it would seem a subsequent 
dismissal operated as a foreclosure : Cornwall v. Henriod, 12 Or. 338 ; 
but this is not the case where the mortgage is by deposit of title 
deeds, because in such a case a judgment of foreclosure would pro
vide for the execution of a legal moAgage, but the mere dismissal

^pthoj wh»n 0f an action to redeem, cannot have that effect, though it may pre- 
d.-poult of deeds, elude the mortgagor from bringing another action to redeem : Mar-

On dismissal of 
action for re
demption by a 
subsequent 
Incumbrancer 
mortgagor may 
be ordered to 
redeem.

shall v. Shrewsbury, 10 L. R. Chy. 250.
Where an action for redemption is brought by a second mortgagee 

and he is foreclosed, the mortgagor, as well as the first mortgagee, has 
a right to have a day appointed for the redemption of the first mort
gage by the mortgagor : McKinnon v. Anderson, 18 Gr. 684.

XXXVI.—ADMINISTRATION SUITS.
467- Any person claiming to be a creditor, or a spe-Creditor*, lega-

beVs! or de°viaeeàcific, pecuniary, or residuary legatee, or the next of 
mütiôm in cham- kin, or one of the next o£ kin, or the heir, or a devisee
here for adminis- .
tration. interested under the will ot a deceased person, may

apply to the Court upon motion, without bill filed, or 
any other preliminary proceeding, for an order for the 
administration of the estate, real or personal, of such 
deceased person. (3rd June, 1853 ; Ord. 15, s. 1.)

Orders from 467 to 487, apply to all the Divisions of the High 
Court. Rule 8. C. 3.

Applications for It was foimerly considered that applications for administration by 
und#r CWmSÎ m°tion, under this Order, should be confined to simple cases, sad
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wherever misconduct was charged, a bill should ^>e filed : Re Bab- p°r™''fn ,^ple 
(uek, 8 Gr., at p. 410; Eberts v. Eberts, 25 Gr. 565; Acaster v. case» only.
Anderson, 19 Beav. 161 ; Rump v. Oreenhill, 20 Beav. 512 ; and it • 
was considered that under an administration order obtained on mo
tion against an executor, no inquiry could be made as to wilful 
neglect and default : Harrison v. McOlashan, 7 Gr. 531 ; although 
such an inquiry could be directed where the personal representative 
himself obtained the order : Ledger-wood v. Ledger-wood 7 Gr. 584.
[t is, however, now settled, that the enquiry as to wilful neglect and Now settled th»t 
default, may be made in all cases under an administration judgment ftmj default may 
granted on motion : Re Allen, Pococlc v. Allen, 9 P. R. 277 ; 18 C. ^d°rjudgment

242 ; Carpenter v. Wood, 10 Gr. 354; Sullivan v. Harty, 19 obtained under , , --
C. L. J. 234 ; and it would seem that any breach of duty which is 0r<L *®ï" " * ^”7*
practically a matter of account, may be effectually inquired into, and 
dealt with, under a judgment obtained under this Order. Where, how- where lny qnw. 
ever, there is any question to be determined, before a judgment for tl"ne^)1^lleter* 
administration can properly be pronounced, the action should be com- administration 
menced'by writ. Thus, where the construction of a will was neces. t>e
sary : Heywood v. Sievwriyht, 8 P. R. 79 ; and where the plaintiff must Issue, 
claimed to be a creditor, and his claim appeared to be barred by the 
Statute of Limitations, but he claimed to avoid the operation of 
the Statute, on the ground of fraud on the part of the testator : Re 
McDonald, Cameron v. McDonald, 2 Chy. Ch. R. 29 ; it was held a 
bill must be filed ; and when a legatee claimed administration, and it 
appeared that an award had been made respecting the applicant’s 
claim, but the applicant denied being party to the reference, ft was 
also held a bill must be filed : Nudel v. Elliott, 1 Chy. Ch. R. >326 ; 
and see Groom v. Darlington, 9 P. R. 298 ; 18 O. L. J. 241.

Where the application is made on motion, in a case in which the 
Court is of opinion that a writ should be issued, an order is usually 
made giving the applicant a day to commence his action, in default, 
the motion to be dismissed ; but if the action be commenced, reserv
ing the costs of the motion until the trial of the action : Re McDon
ald, Cameron v. McDonald, supra. But where the plaintiff com
mences an action, instead of applying on motion, where the latter 
course is proper, he will be disallowed the extra costs occasioned 
thereby : Sovereign v. Sovereign, 15 Gr. 559 ; or if it is not clear that 
the action was unnecessary, the question of the additional costs will 
be reserved until after the Master has made his report : Eberts v.
Eberts, 25 Gr. 565.

Applications under this Order are made in Chambers, Ord. 197 ; 
if, however, the motion is contested, the jurisdiction of the Master 
in Chambers is excluded, and the motion must be adjourned before 
a Judge in Chambers : see Ord. 560, ss. 8 ; Rule S. C. 420.

Application made 
under Order 467 
In a casein which 
writ should issue, 
or vice versa, 
order as to costs.

Jurisdiction of 
Master in Cham
bers ousted, If 
motion eon teste d.

If

I»

for administration by 
to simple cases, »<i
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oea! Marten. Applications by adults may be made for the like purpose 
to the Local Master having jurisdiction in the county where the 
deceased died : Ord. 638 : Rule S. C. 3. A Local Master’s jurisdiction 
is not ousted by the motion being opposed.

Ord. 552 provides that, at least, fourteen day»’ notice of the
notlcwof motion motion must be given. This latter Order is not expressly kept in
to be given. force by the Rules 8. C. ; but Rule 8. C. 88, seems by implication to 

keep it in force as regulating the procedure for obtaining judgment 
for administration. Motions for administration seem, therefore, to 
constitute an exception to ordinary motions which only require two 
clear days’ notice : Rule S. C. 407 ; and see Exchange Bank v. Newell, 
19 C. L. J. 253. The words “ at least ” require that the fourteen 
days be clear days : see Rumohr v. Marx, 19 C. L. J. 10.

Parties.
Parties.—The provisions of Ord. 58, 59, 60, 61 apply to proceed

ings under this Order. All parties from whom an account is sought, 
should be served with notice : see Ord. 58 r. 1 note.

Applications for 
sdwinirtratioo 
by creditors.

I'ersonsl repre
sentative must 
be served.

Creditors.—A creditor whose debt is payable, may make applies 
tion for administration of his deceased debtor’s estate, without 
waiting a year from his decease. To an application by a creditor 
for the administration of the personal estate, no one but the personal 
representative need be made a defendant: but where an administration 
of the realty is also sought, unless the personal representative is also 
interested in the realty,—some one must also be made a party who 
is interested in the realty : Ord. 472.

If more than Where there are several personal representatives all must be served, 
one, all must be even though some be resident out of the jurisdiction : Re Freeborn,
served.

Judgment not 
granted against 
executor de eon 
ort.

Freeborn v. Carroll, 6 P. R. 188 ; Latch v. Latch, 10 L. R.
464. The judgment for administration cannot be granted as against 
an executor de son tort where there is no legal personal representative 
before the Court : Rowsell v. Morris, 17 L.'R. Eq. 20. Nor against an 
executor named qn the will who has not proved the will : Outrant v. 
Wyckhoff, 6 P. R^ 150. See further as to parties ante Ord. 58 r. I 
note,

On the motion, the applicant must be prepared with proof that the 
defendant us the personal representative : ordinarily, the letters of

Evidence re
quired on appll-
grant of probate! administration, or letters probate, should be produced : Re Mar- 
or administra, shall, Fowlbrv. Marshall, 1 Chy. Ch. R. 29 ; Re Israel, 2 Cby. Ch. 

R. 392. But,
tion. where the plaintiff swore that the defendant wai 

administrator, and the fact was not disputed, production of the 
letters, was dispensed with : Re BeU, Bell v. Bell, 3 Chy. Ch. R. 39. • 
It is sufficient if the letters of administration be granted at any time 
before the hearing of the motion, even though subsequent 
to giving the notice : Edinburgh Life Assurance Company *
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or the like purpose 1 
he county where the 1 
l Master’s jurisdiction 1

Allen, 19 Gr. 593. Where the motion was refused on the 
ground that the personal representative was not a party, 
only the cosjs necessary to raise that objection were allowed :
Irwin v. Buck, 6 P. R. 183. The creditor applying must also give,

days’ notice of the 1 
not expressly kept in 1 
•ma by implication to 1 
• obtaining judgment 1 
n seem, therefore, to 1 
Inch only require two 1 
iange Bank r. Newell, 1 
lire that the fourteen 1 
!. L. J. 10.

prima fàcie evidence of his claim as creditor : Re Clarke, 2 Chy. Ch.
R. 57 ; and where his claim is disputed, he must establish his claim Proof nt a,|P,i' '

-, , . ., .. „ cant»’ ela'rn.by proper evidence—his own uncorroborated evidence, is insuffi
cient ; Vivian v. Westbrooke, 19 Gr. 461 ; see R. S. 0. c. 62, s. 10 : 
and as to nature of corroboration required see Stoddart v. Stoddart,
39 U. C. Q. B. 203 ; Sutjden v. Lord St. Leonards, 1 L R. P. D. 154,
179 ; McDonald v. McKinnon, 26 Gr. 12 : McKay v. McKay, 31 C. P. Corroboration
1 ; Adamson v. Adamson, 28 Gr. 228 ; Brown v. Capron, 24 Gr. 91 ; ”nt!«tedfiV"n 
llalleran v. Moon, 28 Gr. 319 ; Re Laws, Laws v. Laws, lb., 382 ;
Re Robbins, 23 Gr. 162 ; Re Ross, 29 Gr. 385 ; 18 C. L. J. 11 : Par

, 61 apply to proceed- 1 
an account is sought, 1 
note.

ker v. Parker 32 C. P. 113 ; Watson v. Severn, 6 App. R. 559 ; Watson 
v. Bradshaw, lb., 666 ; Cook v. Grant. 32 C. P. 511 ; Re Murray, 29
Gr. 443.

le, may make applies 1 
tor’s estate, without 1 
dication by a creditor 1 
j one but the personal 1 
here an administration 1 
representative is also 1 

be made a party w ho 1

The creditor must be a creditor of the deceased person whose Applicant must 
estate is sought to be administered. Where the applicant was merely b" cn^tor °Jlh® 
a creditor of the personal representative for advances made to him merely of hi
ss such, the application was refused: Campbell J. Bell, 16 Gr. 115 , MoteUre™11"" 
Farhall v. Farhall, 7 L. R. Chy. 123 ; Re PetteeJMcKinley v. Beadle,
(i P. R. 157 ; Owen v, Delamere, 15 L R. Eq/l34 ; Ewart v. Steven,
18 Gr. 35; Seton, 916 ; and see Henry v. Sharp, 18 Gr. 16.
Creditors, whose debts are incurred by the executor, in carrying on a

ires all must be served, 1 
diction : Re Freeborn. 1 
Latch, 10 L. R- 
be granted as against 1 

ersonal representative ■
iq. 20. Nor against an 1
1 the will : Outrani r. 1 
■ties ante Ord. 58 r. 1 1

business of his testator, are entitled to indemnity out of the deceased’s 
estate to the extent, if any, which the executor is entitled : Re
Johnson, Shearman v. Robinson, 15 Ch. D. 548 ; 43 L. T. N. 8. 372 ;
and a plaintiff, who had made advances to pay the debts of a deceased Creditor of per-
person, to save the estate the costs of suits to recover them, was held ”nel r*Prewn.t»-1 ’ ’ tire, xnheli enii-
entitled to administration : Glass v. Munsen, 12 Gr. 77 ; see also, tied to resort to 
Mills v. Cottle, 17 Gr. 335 ; Strickland v. Symons, 48 L. T. N. S. 188 ; for pa7'
which were cases of advances to trustees.

ed with proof that the 1 
linarily, the letters of 1 
produced : Re Mar- 1 
Re Israel, 2 Cby. Ck 1
t the defendant w*i 1 
d, production of the 1 
til, 3 Chy. Ch. R. 397 ■ 
e granted at any time 1

though subsequent 1
uranee Company * 1

A judgment for administration, is equivalent to a judgment in Effect of judg- 
favour of all the creditors of the estate, but creditors who are not ™ rat Ion m™',"

I parties to the action, can only claim the benefit of it from its date, as ®* other
I to the claims of the latter, the running of the Statute of Limitations
I is not stopped, until the judgment is obtained : Re Greaves, Bray v.
I Tofield, 18 Ch. D. 551 ; 45 L. T. N. 8. 404 ; Manby v. Manby, 3
1 Ch. D. 101 : but see Crooks v. Crooks, 4 Gr. at p. 619.

The personal representative is not bound to set up the Statute of Statute of i.iwlt- 
I Limitations as a bar to a creditor’s claim : Lewis v. Rumney, 4 L. R. be net up by
I Eq. 451 ; and if the personal representative, and such of the par-
I hes beneficially interested, as are parties to the suit, or who have



280 Chancery Order 468.

Where right of 
action accrues In 
lifetime of debtor 
statute runs, 
though no per
sonal represen
tative appointed: 
Stau. if it did 
not accrue until 
after his death.

come in under the judgment, do not set up the Statute, the Court is 
not bound on behalf of absent parties beneficially interested, to dis 
allow claims against the estate whiËk are barred by the Statute : 
Alston v. Trollope, 2LK. Eq. 205. An order for the administration 
of the estate of the owner of the equity of redemption, does not stop 
the running of the Statute in favour of the mortgagee in possession : 
Crooks v. Watkins, 8 Or. 340. Where a cause of action accrues in the 
lifetime of the creditor the Statute begins to run against him, and con 
tinues to run against his estate, notwithstanding there is no executor, 
or administrator ; but where the cause of action does not accrue until 
after his death, then the time does not begin to run until there is a 
personal representative : Grant v. McDonald, 8 Gr. 468 ; Stevenson 
v. Hodder, 15 Or. 570. A claim cannot be kept alive by any ac
knowledgement or payment by an executor de son tort, lb., Boat
wright v. Boatwright, 17 L. R. Eq. 71.

Proceedings may Proceedings by a creditor may be stayed on the application of any
phcation*!>f>anv>" person interested in the estate, on payment of his claim and costs :
person interested Fitten v. Dawson, 3 Chy. Ch. R. 461 ; Re Henderson, 26 Gr. 297 ; 15 
In estate. _ , , ^C. L. J. 132.

^Applications for 
administration 
by legatees, or 
next of tin, can
not be made 
until lapse of a 
year from death.

Personal repre
sentatives of 
deceased legatee 
may apply.

Legatee ordered 
to pay costs of 
unnecessary suit

Legatees, Next Of Kin, dec.—Applications by legatees, or next 
of kin, for administration, cannot be made until the lapse of a year 
from the death of the deceased : 33 Geo. III., c. 8 (Imp.) Slaters. 
Slater, 3 Chy-. Ch. R. 1 ; Vivian v. Westhrooke, 19 Gr. 461. When* 
the action is brought unnecessarily, the legatee may be ordered to 
pay the costs of all parties : Re Woodhall, Garbutt v. Hewson, 20. R 
456. Wherever a legatee, if alive, may apply, hie personal repre- 
presentative, in case of his death, can also apply : Simpson v. Hone, 
2§ Gr. 1: As to parties to applications by legatees : see Ord. 58 note. 
An application for administration by an infant, by his next friend, 
was granted on the mere suggestion that it would be for his benefit : 

’Re Wilson, Lloyd v. Tichbome, 9 P. R. 89. But where it turned ont 
that a suit had been brought unnecessarily by an infant, his next 
friend was ordered to pay the costs of it : Hutchinson v. Sargent, 17 
Gr. 8 ; McAndreio v. Laflamme, 19 Gr. 193 ; Moodie v. Leslie, 12Gr. 
637 ; and see Re Johnston, Johnston v. Hogg, 25 Gr. 261 ; Carroll v. 
Carroll, 23 Gr. 438. .

An administration suit should not be instituted on behalf ofApplication for
îhmid’noU*1 infants, where the object is simply to obtain an allowance for their 
made on behalf maintenance out of the estate, which can be as readily got by appli-of lofante,merely v ”
to get malnten-. cation under Ord. 527 et seq. ; Fenwick v. Fenwick, 20 Gr. dal : | 
anee' Qoodfellow v. Rannie, lb., 425.

of0rmouon°fore 468- The notice of motion is to be in the form or to 
administration, effect set forth in schedule U hereunder written,

and must be 
tor. (3rd Jui

Where the mot 
the notice should 
e. g., “ Take noti 
in Chambers on 4 
as soon thereafte 
—Division, Ac.”

Where infants a 
a guardian ad lit 
provided by Rule 
litem to infant def< 
extend to applica 
appointment of a j
by order obtained

Where the adm 
given to the heirs,

Next of kin, ai 
motion, but they 
ment, as prescribe

'*^469 Upon 
the notice of n 
or by his solici 
istrator, and u 
matter, if any, 
make the usut 
estate of the de 
the circumstan 
so made is to 1 
the like effect n 
the same partie

The affidavit on ' 
with the proper offii

The affidavits she 
ary to entitle the app 
evidence in support 
aa to the evidence 
issued after notice 
evidence in suppor 
Ch. R. 12.
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Statute, the Court i«
Uy interested, to die 
red by the Statute; 
or the administration 
nption, does not stop 
tgagee in possession : 
action accrues in the 
against him, and con 

: there is no executor, 
does not accrue until 
•o run until there is a 
8 Or. 468 ; Stevenson 
ept alive by any sc- I 
'e ton tort, lb., Boat-

the application of any 
his claim and costs : 

erson, 26 Gr. 297 ; 15

is by legatees, or neit 
il the lapse of a year 
. c. 8 (Imp.) Slater v. 
e, 19 Gr. 461. When 
ee may be ordered to 
utt v. Hewson, 2 0. R 
y, his personal repre- 
y : Simpson v. Hone, 
ees : see Ord. 68 note, 
it, by his next friend, 
lid be for his benefit : 
it where it turned ont 
y an infant, his next 
tchinson v. Sargent, 17 
foodie v. Leslie, 12 Gr. 
25 Gr. 261 ; Carroll v.

stituted on behalf of 
an allowance for their 
s readily got by appli- 
Fenwick, 20 Gr. 381;

in the form or to 
iereunder written.

and must be served upon the executor or administra
tor. (3rd June, 1853; Ord. 15, s..l.)

Where the motion is to be made before the Master in Chambers, 
the notice should be varied to the effect prescribed by Ord. - 561 . 
e. “ Take notice that an application will be made to the Master 
in Chambers on &c. ; or, if opposed, then to a Judge in Chambers, 
as soon thereafter as a Judge shall be sitting in Chambers in the 
—Division, &c.”

Where infants are intended to be served with notice of the motion, Guardian ad 
a guardian ad litem mui-t be appointed to them. The procedure jhfcndaetaf'bow 
provided by Rule S. C. 36, for the appointment of guardians ad tot» appointed. 
Utem to infant defendants, made parties by writ, does not appear to 
extend to applications for administration under these Orders. The 
appointment of a guardian ad litem for this purpose.Nahould be made 
by order obtained on praecipe under Ord. 610, post. f

Where the administration of the realty is sought, notice must be Heir or devieee 
given to the heirs, or devisees, or one or more of them : Ord. 472. Mrred.°^

Next of kin, and legatees, need not be served with notice of the Legatees, and 
motion, but they must be served with an office copy of the judg- noVixfservedf1 ' 
ment, as prescribed by Ord. 60 ante : See note to that Order.

~^I69. Upon proof by affidavit of the due service of upon proof or
,, . service of notice,the notice ot motion, or on the appearance in persop, or op appearance 

or by his solicitor or counsel, of the executor or admin- prmenhwJeîâc., 
istrator, and upon proof by affidavit of such othertetration maybe

. r r J . granted.
matter, if any, as the Court requires, the Court may 
make the usual order for the administration of the 
estate of the deceased, with such variations, if any, as 
the circumstances of the case require ; and the ordef 
so made is to have the force and effect of a decree to 
the like effect made on the hearing of a cause between 
the same parties. (3rd June, 1853 ; Ord. 15, s. 1.)

The affidavit on which the application is founded should be filed Affidavit In sup 
with the proper officer, before the notice of motion is served. to UPfiled.

The affidavits should establish the facts and circumstances necess- gTt<]ence |n sup- 
ary to entitle the applicant to the administration. As to obtaining oral P°rt> how <*• 
evidence in support of the motion : see Ord. 266, ante ; see further 
as to the evidence required, Ord. 467 note. A commission may be 
issued after notice of motion served, for the purpose of obtaining 
evidence in support of the motion : Farrell v. Cruikshank, 1 Chy 
Ch. R. 12.
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282 Chancery Order 470.

Order for admin- 
let ration entered 
as a judgment.

hlWtjjmtlnii of 
estate after 
advertisement— 
an answer to 
application.

The order for administration is now in effect a judgment, and is 
so entered, as required in the case of other judgments ; see Rule S. C. 
325. But in McHenry v. Lewis, 47 L. T. N. S. 549, an interlocu
tory order for an account without any declaration of right was hell 
not to be a judgment. But that case it is apprehended does not 
conflict with the practice as above stated ; because an order for ad
ministration can only be properly granted after an adjudication on 
the question of the applicant’s right to the account claimed. Where 
any preliminary question has to be determined, as has been already 
pointed out, the Court will generally require an action to be 
brought ; see ante Ord. 467, note.

Where the personal representative has distributed the estate, after 
duly advertising under R. S. 0. c. 107, s. 34, that is an answer to 
the application ; sea Ord. 58, r. 1 note.

Application 
refused when 
estate trifling.

The fact that the estate was small, and that no misconduct was 
imputed to the executors, and that it was unadvisable to incur ex
pense, was held to be no ground for refusing the application of a legatee 
for administration : Re Falconer, 1 Chy. Ch. R. 273. Where, how
ever, the executor swore that the personal estate did not exceed 
$50, the Court, before granting the order, required the applican 
who was one of the residuary legatees, to file an affidavit stating 
that he had reason to believe, and did believe, that the result of 
the proceedings would show a substantial balance to be divided 
among the legatees : Foster v. Foster, 19 Gr. 463 ; and see Wed- 
brooke v. Browctl, 17 Gr. 339 ; Shaw v. Freedy, 8 C. L J. N. S. 136; 
Gilbert v. Braithwait, 3 Chy. Ch. R. 413.

Ot claim of appll- Administration was refused on the application of a legatee whoee 
cant under $40. claim only amounted to $28, although it was alleged that other 

claims to a considerable amount remained unpaid ; Reynolds v. 
Coppin, 19 Gr. 627.

special dime- 470 The Court is to give any special directions 
given ^respecting touching the carriage or execution of the order, which 
carriage of order, (jeeI^ expedient ; and in case of applications for

any such order by two or more persons, or classes of 
persons, the Court may grant the same to such ofte or 
more of the claimants as it thinks fit ; and the carriage

quentlv changed.

Carriage of order
may he »ubee- 0f the order may be subsequently given to any party 

interested, and upon such terms as the Court may 
direct. (3rd June, 1853 ; Ord. 15, s. 1.)

Sever a 1 applica
tion»—only one uni

Where two or more applications are made by different persons

granted ; and the 
shall have the can 
the proceedings cat 
seen ting them pro 
Ch. R- 452 ; Re Ac 
48 L T. N. S. 208 
Re Swire, Mellor v 
judgment may be 
Gr. 145 ; and see (

471 An ord 
of a deceased j 
or administrate 
ing Orders are 
tor or adminisl

Where the appli 
may be made ex pa 
OnL B. 11, fo. 778. 
ground was shown l 
Barry, 19 Gr. 458 ; 
cannot apply for ad 
passing his accounts 
16 Gr. 392.

How far a deficit 
applying for adminis 
orders were made on 
representative in Si 
lb. 159. But in th 
Shipman, Blake, V.C 
the order in Re Ette 
preaentative ou heir 
mets, and claim adt 
Art. That Act, hov 
sad Re Ette were c 
129, Spragge, C., he 
should be followed, i 
Jad, 13 C. !.. J. 358 
hand, in Re Bromley, 
order was granted, t 
in the Division Cour 
urging him to obtain

l this Order, only one judgment for administration should be
A* to the grounds 

I udmietration, see furl
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^advisable to incur ex- 
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i by different persons 
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Application for 
administra lion 
by personal rep
resentatives. may 
be madeexp<irtey 
but not granted 
unless good 
ground shown.

granted ; and the Court may determine which of the applicants judpmei^should 
shall have the carriage of it. The rule being to give the conduct of 
the proceedings cceteris paribus, to the party most interested in pro
secuting them properly and economically : Perrin v. Perrin, 3 Chy.
Ch. R- 452 ; Re Adams, Adams v. Muir head, 6 P. R. 283 ; Re Prime,
48 L T. N. 8. 208 ; Penny v. Francis, 7 Jur. N. 8. 248. But see C»n4«.*• ot to 
Re Swire, Mellor v. Sicire, 4S L. T. N. 8. 437. The carriage of the 
judgment may be i hanged in ease of delay : Patterson v. Scott, 4 
Gr. 145 ; and see Ord. 211, 212 note.

471 An order for the administration of the estate order for «dmtn-istration may be
of a deceased person mav be obtained by his executor1 bt*lned bx i,or-f J v tonal représenta-
or administrator, and all the provisions of the forego-tlTe- • 
ing Orders are to extend to applications by an execu
tor or administrator. (3rd June, 1853 ; Ord. 15, s. 2.)

Where the application is made by the personal representative, it 
may be made ex parte, Re Dunlevy, Eaten, V. C., 16th May, 1861,
OnL B. 11, fo. 778. ; Re Ette 6 P. R. 159. But where no sufficient 
ground was shown for making the order, it was refused : Barry v. 
harry, 19 Gr. 458 ; and it is clear that the personal representative 
cannot apply for administration merely to obtain an indemnity by 
pasting his accounts : White v. Cummins, 3 Gr. 602 ; Cole v. G lovers 
16 Gr. 392.

How far a deficiency of assets, justifies a personal representative Deficiency of 
applying for administration, is the subject of some doubt. In 1874, bow f*r il, , justifies spplica-
orders were made on that ground, on the application of the personal tion by pei-wmii!

i representative in Swetnam v. Swetnam, 6 P. R. 149, and Re Ette, r*‘PrewnUUT<•■
I lb. 159. But in the subsequent cases of Re Shipman, Wallace v. 
j Shipman, Blake, V.C., said that the reasons which existed for making 

the order in Re Ette no longer held good, and that the personal re
presentative on being sued at law, could set up the deficiency of 
assets, and claim administration under The Administration of' Justice 
•id. That Act, however, was in force when Sioetnam v. Swetnam 
and Re Ette were decided. In 1877 in Marsh v. Marsh, 7 P. R.
129, Spragge, C., held that the course pointed out in Re Shipman 
should be followed, and refused the order ; and in Re Jack, Jack v.

I Jack, 13 C. L. J. 358, Proudfoot, V. 0., did the same. On the other 
I hand, in Re Bromley, before Blake, V. 0., 28th January, 1878, the 
I "filer was granted, the applicant having been sued by one creditor 
j in the Division Court, and another creditor having written to him,
I “fging him to obtain the order.

%
As to the grounds justifying a personal representative obtaining 

I ministration, see further, Ord. 58, r, 6 note.

j
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284 Chancery Order 472.
C]

Action by credi
tor against 
executor, In 
which judgment 
by default enter
ed, not restrained 
even after judg
ment for admin
istration.

An executor who has suffered a creditor of the estate to recover 
judgment against him by default of appearance cannot, on subse
quently obtaining a judgment for administration, restrain the creditor 
from proceeding on his judgment, even though there be a deficiency 
of assets : Doner v. Ross, 19 Gr. 229, and see Hutchinson v. Edmison, 
11 Gr. 477.

On deficiency of 
assets, pereonal 
represen tatlrea 
must distribute 
pari patsu 
among creditors.

Creditors over
paid, may be r 
compelled to 
refund.

Suit Improperly 
brought, or oc
casioned by per
sonal represents 
tlves, costs of.

It is the duty of an executor, on a deficiency of assets, to pay all 
creditors pari passu; and even hie right of retainer cannot he set t 
so as to give his own debt any preference, but the lien of any 
creditor on the real, or personal, estate created in the lifetime of the 
deceased, is not to be prejudiced by this rule : R. S. 0. c. 107 s. 30 ; 
Meyers v. Meyers, 20 Gr. 185 ; but a creditor who has recovered exe
cution against the executor has no priority : Bank of British North 
America v. Mallory, 17 Gr. 102 ; and debts due by the deceased as 
trustee form no exception to the rule : Brock v. Cameron, 25 Gr. 
369. And it would seem, notwithstanding what is said by Mowat, 
V. C., in Doner v. Ross, supra ; that creditors who have been over
paid, may be compelled to refund, on the application of a creditor who 
has not received his due proportion : Chamberlen v. Clarke, 1 0. R 
135.

Where an executor improperly institutes a suit for administration | 
he may be ordered to pay the costs of it: Sullivan v. Sullivan, 16 Gr. 
94 ; or he may be refused his costs and commission : Orahan v. 
Robson, 17 Gr. 310; and where he improperly renders a suit I 
necessary by a creditor, he may also be ordered to pay the costa oi | 

it : McOill v. Courtice, 17 Gr. 271.

No «coounts to 
be ordered of 
realty, unless 
heir, or devine 
served.

Oril. 472 decla
ratory of pre
vious practice.

472- No accounts or inquiries in respect of the real 
estate are to be directed, unless notice of the applica
tion has been given to the heirs and devisees interested 
therein, or one or more of them. (20th Dec. 1865: 
Ord. 13.)

This Order is merely declaratory of what had before been the 
practice of the Court : Eccles v. Lowry, 23 Gr. 172 per Proudfoot, V. 0.

In case of an intestacy, the heir, or one or more of the heirs, must 
be a party, or parties, to the application : Tiffany v. Tiffany, 9 Gr.

Incase of Intes
tacy, one or
must be notified, 168 ; but it is not necessary, where there are several, that all should 

be joined as defendants : English v. English, 12 Gr. 441 ; and in cue 
of testacy, it is sufficient to make one,or more, of the devisees, a party, 
or parties : Tiffany y. Thompson, 9 Gr. 244 ; where the executor w« 
also devisee of pal-t of the realty, it was held that he sufficiently 

Orincaseofteeta- represented the other parties interested in the realty: Stewart v. 
dcTl°cM.r m°re °f Hunter. 14 Gr. 132 ; where a devisee is a party, it is not necessary 

that the heir should be joined : Fenny v. Priestman, 1 Gr. 133.

Where, in an ad 
heir a party defendi 
solicitor and client 
ilthough the estate 
Hartrick v. Quigley,

A judgment for tl 
granted unless the { 
Sowsell v. Morris, 1

Although it is not 
the realty, with no 
must, nevertheless, ; 
copy of the judgmen 
Order : parties who i 
Xorris v. Bell, 9 Gr.

473. After i: 
sonal estate, tl 
notice given t( 

to one or more 
respect of the r< 
sees fit. (20th

It is now custom 
likely to be requin 
in order to obtain 
ind a judgment ii 
the realty and p 
primary fund for t 
that this should be

As to the parti 
I tion of the realty,

474. In tak 
estate under a 
inquire and st 
deceased’s pen* 
of ; and is also 
debts from the 
the end of one 

any other time 
(3rd June, 1853
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the estate to recover 1 
nee cannot, on aubee- 1 
n, restrain the creditor 1 
l there be a deficiency 1 
Hutchinson v. Edmim, ■

Where, in an administration action, it is necessary to make the 0n deficiency of
assets, heir enti-

heir a party defendant, he is entitled to be paid his costs as between tied to coete a* 
solicitor and client, in priority to the costs and claims of creditors, ^jreu"nt°lici,or 
although the estate may be insufficient for the payment of the debts :
Hatirick v. Quigley, 21 Gr. 287 ; Tardrew v. Howell, 2 G iff. 530.

cy of assets, to pay til 1 
tainer cannot be set up H 

but the lien of any 1 
i in the lifetime of the 1 

R. S. 0. c. 107 s. 30 ; 1 
rho has recovered exe ■ 
Bank of British North 1 

due by the deceased as I 
k v. Cameron, 25 Gr. 1 
îat is said by Mowat, 1 
i who have been over- ■ 
cation of a creditor who ■ 
•rlen v. Clarke, 1 0. R. 1

A judgment for the administration of the realty alone, will not be Administration 
graoted unless the personal estate has been previously administered : granted^alone, 

j Rowsell v. Morris, 17 L. R. Eq. 20 ; but see Dey v. Dey, 2 .Gr. 149. ^^minietercd

Although it is not necessary to serve all the parties interested in Parties to be 
the realty, with notice of the application for administration, they ment* lith^u<lg" 

muet, nevertheless, all be served in the Master’s office with an office 
copy of the judgment as prescribed by Ord. 60 ante ; see note to that
Order : parties who are not served, will not be bound by the accounts :

1 .Voirie v. Bell, 9 Gr. 23.

473. After inquiries directed in respect of the per- Accounts of real-
* r r ty maybe directed

I sonal estate, the Court may, in a proper case, after £*1êrPplem>nUI
1 notice given to those interested in the real estate, or

suit for administration 1 
[van v. Sullivan, 16 Gr I 
im mission : Oraham r. ■ 
>perly renders a suit 1 
id to pay the costs ot ■

I to one or more of them, make a supplemental order in
1 respect of the real estate, upon such terms as the Court
I sees fit. (20th Dec. 1865 ; Ord. 13 )

It is now customary, wherever an administration of the realty is ^“èa'ity
I likely to be required, to serve all the parties necessary to be served, required, order
I in order to obtain an administration of both realty, and personalty, instance.™

respect of the real 1 
ice of the applica-1 
devisees interested 1 
(20th Dec. 1865:1

I and a judgment is then awarded for the administration of both
1 the realty and personalty. And whenever the realty is the
1 primary fund for the payment of debts, it is absolutely necessary
1 that this should be done.

As to the parties to be notified in order to obtain an administra-

t had before been the 1 
172 per Proudfoot,V. C. 1 
more of the heirs,must 1 
ffany v. Tiffany, 9 Gr. ■ 
several, that all should 1 
2 Gr. 441 ; and in cue 1 
of the devisees, a party, 1 
ivhere the executor wss 1 
■Id that he sufficiently 1 
the realty : Stewart r | 
rty, it is not necessary! 
estman, 1 Gr. 133.

1 tion of the realty, see note to preceding Order. ,

474. In taking an account of a deceased’s personal
1 estate under an order of reference, the Master is toee,6te- 
1 inquire and state to the Court what, if any, of the
1 deceased’s personal estate is outstanding or undisposed
1 of ; and is also to compute interest on the deceased’s
I debts from the date of the decree, and on legacies from and legicle*- 
I the end of one year after the deceased’s death, unless
I any other time of payment is directed by the will.
■ (3rd June, 1853; Ord. 42, s. 14.)
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Muter not to 
pnceed ex parte The Master ought not to proceed ex parte, even though the defend

ant did not appear on the motion for administration : Jackson v. 
Matthew# 12 Gr. 47. /

Before proceeding to take the accounts, the Master should requireProof of person»

►ervedwUh judg- the necessary evidence to be brought before him, to shew who are 
ment- the parties, if any, who ought to be served with an office copy of the

judgment as prescribed by Ord. 60. The Master should direct on 
whom the judgment is to be served, and he may also dispense with 
service, on any parties, as he may think fit ; but he must state hit 
reason for so doing in his report : see Ord. 687.

Service m»y be Service may be dispensed with on parties whose apparent interest 
dlsiwused with. .g gmaj^ an(j wjjere there is difficulty in effecting service, and other 

• parties in the same interest are already represented, or directed to 
be served with the judgment ; mere difficulty in effecting service 
would not alone be sufficient ground for dispensing with service.

Persons served 
do not become 
parties to the 
action.

t on notice to 
tin tiffs’solici- 
may attend 

weeding».

But if attending' 
unnecessarily 
will not be enti
tled to costs.

Parties served 
are not liable to 
account.

Muter may add 
parties.

Interest to be 
illowed on debts.

Parties who are served with an office copy of a judgment unde: 
Ord. 60 do not thereby become parties to the action, they merely 
acquire a right to attend the proceedings on giving notice of their 
desire to do so to the plaintiff’s solicitor, but they are bound by the 
proceedings as though they were actually parties to the action.

Parties so served may give notice to the plaintiff of their desire 
to attend the proceedings, and are then entitled to be served with the 
appointments in the Master's office, and with notice of the hearing 
on further directions : but when a person served with the judgment, 
does not notify the plaintiff of his desire to attend the proceeding!, 
he is not entitled to notice of the proceedings in the Master’s office. | 
nor of the hearing on further directions, if any : see Ord. 60 note.

Persons so attending, however, are not, as of course, entitled to 
the costs of so doing out of the estate, and unless the Court ii 
satisfied that there was some good reason for their so attending the; 
will be left to bear their own contain any event

Parties served under Ord. 60 cannot be required to account : Me | 
Ord. 58 r. 1 note.

Where the Master finds any persons (not coming within Ord. 60l 
ought to be made parties, and enabled to attend the proceedings, he 
may add them as parties, under Ord. 244. Persons added under 
that Order become parties to the action, as if they had been original I 
ly made parties to the writ.

The direction contained in Ord. 474, as to the allowance of interet I 
on debts, applies to debts not bearing interest, prior to the date I 
the judgment. The judgment for administration as has been nd|

operates ns a jud 
amount of their re 
they bear interest ; 
any prior date, by ' 
implied, the Maste 
payable at a certair 

| to pay interest at 
same rate has been 
plied contract to co 
14 Ch. D. 49 ; 42 I 
27; Dolby v. Hump 
R. 495 ; as to what 
ate R. S. 0. c. 50, i

Interest on legaci 
tor’i death ; but wl 
the sale of land, tt 
death : Turner v. 1 

For form of repoi

475. Every a 
estate of a dece 
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thereby limited 
Master directs, 
described in th 
of such creditor 
and a statement 
security (if any) 
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with such variât 
require ; and at 
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I claims. (23rd E

Where the Master 
for creditors, under j 
further advertisemen 
krt v. Wharmby, W,

476. No such 
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/en though the defend- 
listratioh : Jackson v.

Master should require 
him, to shew who are 
th an office copy of the 
is ter should direct on 
nay also dispense with 
but he must state his

hose apparent interest 
ting service, and other 
esented, or directed to 
Ity in effecting service 
pensing with service.

I of a judgment under 
le action, they merely 
i giving notice of their 
they are bound by the | 
ties to the action.

jlaintiff of their desire I 
d to be served with the f 
: notice of the hearing I 
ved with the judgment, | 
attend the proceedings, 
i in the Master’s office, 
îy : see Ord. 60 note.

s of course, entitled to 
id unless the Court i> 
their so attending they 
at

jquired to account : s*

oming within Ord. 60, 
snd the proceedings, he 

Persons added under 
they had been original

ihe allowance of interest I 
st, prior to the date ell 
ration as ham been san|

operates as a judgment for all the creditors of the estate for the Judgment fbr 
“ ... administration

amount of their respective debts, and consequently from that date opr rates as a
they boar interest ;, but where a creditor is entitled to interest from {“v^uro^al? 
any prior date, by virtue of any statute, or any contract, expressed or creditors, 
implied, the Master may allow such interest. But where a sum is 
payable at a certain day, with interest, there is no implied contract Rate of interest 

"to pay interest at the same rate after default ; and even where the P»y»ble- 
same rate has been paid for many years after default, there is no im
plied contract to continue doing so : Re Roberts, Ooodchap v. Roberts,
14 Ch. D. 49 ; 42 L T. N. S. 666 : Cooke v. Fowler, 7LR.ELC,
27; Dolby v. Humphrey, 37 U. C. Q. B. 614 ; Simonton v. Graham, 8 P.
R. 495 ; as to what is a sufficient demand of interest within the Stat
ute R. S. 0. e. 50, s. 267, ss. 2 ; see Geake v. Ross, 32 LT. N. S. 666.

Interest on legacies charged on land, bear interest from the testa- interest on lega
tor’s death ; but where the legacy is payable out of the proceeds of dee- 
the sale of land, the interest does not run until a year from the 
death : Turner v. Buck, 18 L. R. Eq. 301.

For form of report, see Schedule to Ord. 589.

475. Every advertisement for creditors affecting the 
estate of a deceased person, which is issued pursuant 
to an order, is to direct every creditor, by a time to be 
thereby limited, to send to such other party as the 
Master directs, or to his solicitor, to be named and 
described in the advertisement, the name and address 
of such creditor, and the full particulars of his claim 
and a statement of his account, and the nature of the 
security (if any) held by him ; and such advertisement 
is to be in the form set out in schedule V form No. 1> 
with such variations as the circumstances of the case 

j require ; and at the time of directing such advertise
ment, a time is to be fixed for adjudicating on the 
claims. (23rd Dec. 1865 ; Ord. 22.)

Where the Master finds that there has been a proper advertisement 
far creditors, under R. S. O. c. 107, s. 34, he may dispense with any 
further advertisement without any special direction so to do ; Cuth- 
krtv. Wharmby, W. N. (69) 12 ; Seton, 805.

476- No such creditor need make an affidavit, or 
I attend in support of his claim (except to produce his 
J security, if any), unless he is"! served with a notice

Advertlement for 
creditors, form of.

Where advertise, 
ment for credi
tors bas been 
issued, further 
advertisement 
may be dispensed 
with.
Affidavit of cred
itor dispensed 
with unless re
quired.
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requiring him so to do, as hereinafter provided. v 20th
Dec. 1865 ; Ord. 23.)

Parties entitled No person, except the personal representative, is entitled (except 
adjudication'cn by leave of the Master) to appear on the claim of any person not a 
creditor’» claim, party to the cause, against the estate of the deceased, in respect of 

any debt or liability. But the Master may direct any other party 
to the cause to appear, either in addition to, or in place of, the per 
sonal representative, upon such terms as to costs or otherwise as he 
shall think fit : See ifufcs S. C. 114, 51

Creditors not to Creditors merely sending in their claimsyurauant to advertisement, 
be allowed cost», ought not to be allowed any costs of so doing : but where they are 

required to go into formal, proof thereof, the Master may fix a sum 
for costs, or allow taxed costs of proving the claim : See Ord. 225, 
and see post Ord. 478.

Notice to creditor A notice to a creditor requiring him to make an affidavit in sup- 
to prove Claim port of hie claim, may be transmitted by post, pre paid, address»! 

to him or his solicitor : See Ord. 487, post.may be posted.

Corroborative
evidence.

When a creditor’s claim is disputed, he may be required to pro
duce corroborative evidence thereof : See R. S. 0. c. 62, s. 10 ; 
and see cases Ord. 467 note.

Creditors to pro 
duce securities.

477- Every such creditor is to produce before the 
Master, the security (if any) held by him, at such time 
as is specified in the advertisement for that purpose, 
being the time appointed for adjudicating on the 
claims; and every creditor, if required by notice in 
writing, to be given by the executor or administrator 

un.snto.ifnoti- of the deceased, or by such other party as the Master 
directs, in the form set forth in schedule V form No 
2, is to produce all other deeds and documents neces
sary to substantiate his claim before the Master, at 
such time as is specified in the notice. (20th Dec. 1875! 
Ord. 24.)

And other doc-

Notice i 
posted.

isy be The notice to produce documents in support of hie claim, may be 
transmitted to the creditor, by post, addressed to him or his soli
citor, if any : See Ord. 487, post.

creditor neglect- 478. In case a creditor neglects or refuses to complj
ing to produce ° .
doeumenunotto with the next preceding Order, he is not to be allowed

(
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• provided. ^20th 1 any costs of proving his claim, unless the Master 

otherwise directs. (20th Dec. 1865 ; Ord. 25.)
e, is entitled (except 1 
l of any person not a 1 
eceased, in respect of 1 
rect any other party 1 
r in place of, the per 1 
its or otherwise as he 1

479 The executor or administrator of the deceased, oedw 
or such other party as the Master directs, is to exam- £ 
ine the claims sent in pursuant to the advertisement, othwpènoo.'* 
and is to ascertain, as far as he is able, to which of 
such claims the estate of the deceased is justly liable.

rant to advertisement, 1 
• but where they are 1 

Master may fix a sum 1 
claim : See Ord. 225, 1

(20th Dec. lobo ; Ura. zo.)

480. The executor or administrator, or one of the to t*
executors or administrators, or such other party either ««ninmïcrwî. 
alone or jointly with his solicitor, or other competent

ke an affidavit in sup- 1 
pre paid, addressed 1

person, or otherwise, as the Master directs, is, at least
seven clear days before the day appointed for adjudi- When t0 be eied

ay be required to pro 1 
. S. 0. c. 62, s. 10; 1

cation, to file an affidavit which may be in the form rorm of
No. 3, in schedule V, verifying a list of the claims, the 
particulars of which have been sent in pursuant to the

oduce before the 1 
him, at such time 1 
for that purpose, 1 
idicating on the 1 
red by notice in 1
■ or administrator 1 
■ty as the Master 1 
edule V form No. 1 
documents neces- 1 
:e the Master, at 1 
, (20th Dec. 1875; 1

advertisement, and stating to which of such claims, or 
parts thereof, repectively, the estate of the deceased is, 
in tho opinion of the deponent, justly liable, and his 
belief that such claims, or parts thereof repectively, are 
justly due, and proper to be allowed, and the reasons 
for such belief. (20th Dec. 1865 ; Ord. 26.)

481- In case the Master thinks fit so to direct, the Time for making 
making of the affidavit referred to in the next pre- **
ceding Order, is to be postponed till after the day 
appointed for adjudication, and is then to be subject 
to such directions as the Master may give. (20th Dec.
1805 ; Ord. 27.)

of his claim, may be ■ 
ed to him or his soli ■

482- At the time appointed for adjudicating upon Adjudication on 
the claims, or at any adjournment thereof, the Master cl‘Ums b>M“ter'

refuses to comply 1 
not to be allowed 1

may allow any of the claims, or any part thereof
I respectively, without proof by the creditors, and may
I direct such investigation of all or any of the claims
I not allowed, and require such further particulars, infor- 

37
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nuybT"qulreiî mati°n> or evidence relating thereto, as he thinks fit 
and may, if he so thinks fit, require any creditor to 
attend and prove his claim, or any part thereof; and 
the adjudication on such claims as are not then allowed 
is to be adjourned to a time to be then fixed. (20th 
Dec. 1865 ; Ord. 28.)

Muter cannot The Master has no power under this Order to employ experts to 
employ experts. ags;gj. j,im ;n coming to a conclusion on the claims of persons claim 

ing to be creditors : Re Robertson, Robertson v. Robertson, 24 Or. 
655.

Mortgagee may 
prove against 
general estate, 
and hold security 
for deficiency.

Notice to cred
itor to prove 
claim may be 
posted.

A mortgagee is entitled to prove against the general estate, and 
hold his security for any amount the general estate is insufficient to 
pay : Re Stewart, Stewart v. Stewart, 10 Or. 169. Where on a 
deficiency of assets, some creditors are paid more than their pro
portion, they may, on the petition of a creditor who has not been 
paid his proportion, be ordered to refund the excess : Chamberlen v. 
Clarke, 1 0. R. 135.

Where the Master requires a ccreditor to attend and prove hit 
claim, the notice so to do may be transmitted to him or his solicitor 
by post, unless the Master otherwise directs : See Ord. 487, post.

CT^dltor^b® “nt 483. Notice is to be given by the executor or admin
istrator, or such other party as the Master directs :

Where claim 
allowed without 
Proo f.

Where proof of 
claim if* required.

1. To every creditor whose claim, or any part
thereof, has been allowed without proof by 
the creditor, of such allowance, and such 
notice may be in the form No. 4 in sched
ule V.

2. And to every such creditor as the Master directs
to attend and prove his claim, or such part 
thereof as is not allowed, by a time to le 
named in such notice, (which may be in the 
form No. 5 in schedule V,) not being less 
than seven days after such notice, and to I 
attend at a time to be therein named, being 
the time to which the adjudication thereon 
has been adjourned ; and in case any creditor 
does not comply with such notice, his claim

or t 
alio 
furl

The notice mi 
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post.
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or such part thereof as aforesaid,is to be dis
allowed, unless the Master thinks fit to give 
further time. 20th Dec. 1805 ; Ord. 29.)

The notice may be transmitted by post, prepaid, to the creditor 
or his solicitor, unless the Master otherwise directs : See Ord. 487, 
post. •

484- A creditor who has not before sent in particu- creditor 
lars of his claim pursuant to the advertisement, may 
do so seven clear days previous to any day to which *"|,UdicLtonWbkh 

the adjudication is adjourned. (20th Dec. 1865 ; Ord. 30.) *dJoarned’

485. After the time fixed for the advertisement, no After sxpinr »r
i ' _ time lime limitedclaim is to be received (except as before provided in f0vr n'in^cu'm"1 

case of an adjournment,) unless the Master thinks fit 
to give special leave upon application, and then upon1*”®- 
such terms and conditions as to costs and otherwise as 
the Master directs. (20th Dec. 1865 ; Ord. 31.)

An application of a creditor to prove after the time haa elapsed, is 
usually granted ; but on the terms of not disturbing any division of 
assets which has actually been made : Re Metcalfe, Hicks v. May,
42 L T. N. 8. 383 ; 13 Ch. D. 235 ; 49 L. J. Ch. 192.
A
486- Where an order is made for payment of money creditors to bel , i . , J not ifled whenout of Court to creditors, the party whose duty it is to ‘heir cisim» are

r J i J t payable out ofprosecute such order is to send each creditor, or his o»“rt- 
solicitor (if any,) a notice that the cheques may be 
obtained from the Registrar ; and such notice may be 
in form No. 6, in schedule V, and such party is, when 
required, to produce any papers necessary to enable '<>«»ot uotic
the creditors to receive their cheques. (20th Dec. 1865;
Ord. 32.)

Creditors who have proved claims, but who are not parties to the 
action, are not entitled to notice of the hearing on further direc
tions, or to the application for distribution : Lavin v. O'Neill, 13 
Gr. 179.

Creditors who have received more than their share, may be ordered 
to refund, on the application of a creditor who has not received his 
proper proportion : Chamberlcn v. Clarke, 1 0. R. 135.
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k'wu’to'cïedn. 487- Every notice by these Orders, required to be 
given is, unless the Master otherwise directs, to be 
deemed sufficiently given and served if trqesmitted by 
post, prepaid, to the creditor to be served, according to 
the address given by the creditor in the claim sent in 
by him pursuant to the advertisement, or, in case the 
creditor has employed a solicitor, to such solicitor, 
according to the address given by him. (20th Dec. 
1865 ; Ord. 33.)

XXXVII.—ALIMONY SUITS.

Ord. 488. Order 488 prescribed a form of indorsement to be made on the
office copy bill, in alimony suits, where the plaintiff required an allow- 
ance for alimony pendente Ute. The Order is now superseded.

interim «Mmony 489- No application for interim alimony, or costs, is 
ltmay be to be made until the time for answering has expired.

Ord. 488 still In 
force. Interim Alimony.—This Order was held to be still in force : 

Peck v. Peck, 18 C. L. J. 265 ; 9 P. R. 299. For form of indorse
ment on writ, of claim for interim alimony : see Rules S.C. Form 9 k. 
If the indorsement is omitted, an application for interim alimony may 
be made, but in such case it will only run from the date of the order; 
and no costs of the motion will be allowed: Peterson v. Peterson, 
6 P. R. 150.

The application may be made at any time after a statement of 
defence has been filed : Gorman v. Gorman, before Proudfoot, V. C.. 
20th September, 1875 ; or after the time for deliveringit has expired : 
Peck v. Peck, supra ; unless the defendant has given notice under 
Ord. 490.

Interim alimony 
when allowed.

Interim alimony is allowed, when necessary, for the mainte nan* 
of the plaintiff: Soules v. Soules, 3 Or. 113; Thompson v. Thomp
son, 1 L R. P. & D. 553, but not as of course, and if the plain 
tiff is shown not to be in need of support, it may be refused: 
Bradley v. Bradley, 3 Chy. Ch. R. 329 ; Smith v. Smith, 6 P. R. 51. 

flowed**1* d*te ^“terini alimony is payable from the date of the service of the writ 
if there has been no delay in making the application : Howe v. How. 
3 Chy. Ch. R. 494 ; and the claim for interim alimony be indorsed 
on the writ : Peterson v. Peter so*, 6 P. R. 150.

evidence re- On a motion for interim alimony, it is sufficient if a de
UonforUiterim marria8e b® proved : Taylor v. Taylor, 1 Chy. Ch. R. 234; 1 
alimony. validity cannot be enquired into : Bradley v. Bradley, supra ; Kolas
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adultery by plain 
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129 ; Keith v. Kei 

The plaintiff is t 
of the action at th< 
to pay the alimony 
the case to trial, 
Bowslauyh, 0 P. R. 
it was ordered to e 
life witnesses was 

It would seem tl 
on moneys paid to 
N.8. 533.

Interim alimonj 
Thompson v. 7 Aon 

Where interim i 
refused to order tl 
the decree : Soules 
agreed to a sépara 
Court awarded pen 
defendant, and din 
no application ha< 
Mallory, before Bq' 

Where, after an 
her husband’s hous 
wards compelled to 
the order for inter 
refused : Maxwell y 

An order cannot l 
of permanent alimt 
action : see Craig v

Amount to be i
to be allowed for in 
to allow about one- 
is in the discretion 
cumatances of the c 
income is not alwaj 
the defendant’s labo 
v. McCulloch, 10 Gi 
he allowed as pern 
bte to live in retirer 
Rees, 3 Phill. 389 ; . 
2Fhill. 108. Astotl

_____ J



required to be 
e directs, to be 
: trMismitted by 
.red, according to 
le claim sent in 

or, in case the 
o such solicitor, 
tim. (20th Dec.

JITS.
t to be made on the 
;iff required an allow- 
k superseded.

mony, or costs, is 
ing has expired.

to be still in force:
For form of indorse- 
i Rules 8. C. Form9 k.
■ interim alimony mxy 
the date of the order; 
Peter sun v. Peterson,

after a statement of 
fore Proudfoot, V. C, 
ivering it has expired :
» given notice under

, for the maintenance 
Thompson v. Thtmp- 

rsc, and if the plain 
, it may be refused : 
i v. Smith, 6 P. K. 51. 
he service of the writ 
:ation : Hoioe v. Howe, 
a alimony be indorsed

1 . V Iofficient if a deptcto 
Chy. Ch. R. 234 ; Its 
Bradley, supra ; Nolan

Chancery Order 489. 293

v. Solan, 1 Chy. Ch. R. 3(i8 ; Carr v. Carr, 2 Chy. Ch. R 71 ; nor 
can any question affecting the merits of the action ; thus, alleged 
adultery by plaintiff, cannot be raised on such an application :
Campbell v. Campbell, 6 P. R. 128 ; nor the question whether 
plaintiff is justified in leaving the defendant : Wilson v. Wilson, lh.,
129 ; Keith v. Keith, 7 P. R. 41.

The plaintiff is usually required to undertake to proceed to a trial Plaintiff must 
of the action at the next sittings ; but when the defendant neglected trial
to pay the alimony, and the plaintiff wiub left without means of taking *t next sittings, 
the case to trial, the undertaking 'cas extended: Bowslauyh v.
Bomlauyh, 8 P. R 200 ; and where the cpuse had been entered for trial, 
it was ordered to stand over, until a sunt sufficient to pay plain
tiff’s witnesses was paid by defendant ^Hofey v. Haffey, 7 P. R. 137.

It would seem that the plaintiff’s solicitor has no lien for his costs Plaintiff's «lic
ou moneys paid to him for interim alimony : Cross v. Cross, 43 L.T. ^'interim iM° * 
N.8. 533. m°ny for coat.

Interim alimony is allowed only from the service of the writ :
Thompson v. 7 hompscm, 19 C. L J. 252.

Where interim alimony had not been applied for, the Court where interim 
refused to order the permanent alimony to run from a date prior to 
the decree : Soules v. Soules, 3 Ur. 113. But where the husband had maneut alimony 
agreed to a separation, and to pay the plaintiff an allowance, the from'^Uteorser- 
Court awarded permanent alimony at the rate agreed to De paid by of wrlt- 
defendant, and directed payment from the date of the writ, though Exception to rule, 
no application had been made for interim alimony : Mallory v.
Mallory, before Boyd, C., at Cobourg, 2nd April, 1883.

Where, after an order for interim alimony, the wife returned to Motion to »t 
her husband’s house, and resided there for some time, but was after- *,w® °'der- 
wards compelled to leave, by reason of cruelty ; a motion to set aside 
the order for interim alimony on the ground of condonation was 
refused : Maxwell v. Maxwell, 1 Chy. Ch. R. 27. •

An order cannot be made in Chambers, even on consent, for payment Order cannot be 
of permanent alimony, as that is equivalent to a judgment in the j^eetenoncon
action : see Craig v. Craig, 1 Chy. Ch. R 41. , sent for pay

ment of penna-
Amount to be allowed.—There is no fixed rule as to the amount nent alimony, 

to be allowed for interim alimony. In England, the rule is usually inte-
to allow about one-fifth of the annual income of the husband, but it rim alimony, 
is in the discretion of the Court, and may vary according to the eir-^ 
cumstances of the case. But in this Province a percentage on the 
income is not always the measure for the allowance, and the value of 
the defendant’s labour may also be taken into account : see McCulloch 
v. McCulloch, 10 Or. 320. The allowance is usually less than would 
be allowed as permanent alimony, the wife being bound pendente, 
bte to live in retirement and seclusion : Coote Eccl. Pr. 338, Rees v.
Rees, 3 Phill. 389 ; Hawkes v. Hawkes, 1 Hagg, 526 ; Otway v. Otway 
2 Phill. 108. As to the effect of the Married Women’s Property Act, on

(



Costs it dit in 
ditm.

294 Chancery Orders 490—492.

the right to alimony, see Wilson v. Wilson, 2 Hagg., 204 ; Milne v. 
Milne, 2 L R. P. A M., 202 , 23 L. T. N. S. 877.

Where the defendant had agreed to pay the plaintiff an allowance 
for her separate maintenance, and subsequently a suit was brought 
for alimony, and for specific performance of the agreement, and the 
plaintiff obtained an order for interim alimony, and subsequently a de
cree for specific performance, it was held that the plaintiff was bound 
to credit the sums received as interim alipiony on account of the 
sums payable under the agreement : Maxicell v. Maxwell, 7 P. R. 63.

Costs-—In addition to interim alimony, the plaintiff is also 
entitled to an order for payment de die in diem of the cash disburse
ments, properly made by her solicitor : R. S. 0. c. 40, s. 47.

These disbursements do not include fees paid to agents for solicitors 
services, nor fees to counsel, when the solicitor, or his partner, is the 
counsel. But Where an order for interim alimony was granted, (the 
defendant not appearing on the motion,) for the amount indorsed on 
the bill, and the defendant subsequently moved to reduce the amount 
as excessive ; a reference was granted on payment of full costs of the 
application : Hooper v. Hooper, 3 Chy. Ch. R. 114.

Registration of Order.—An order for payment of interim ali
mony and disbursements, may be registered : see R. S. 0. c. 40, s. 44.

490. The defendant may, at any time before the 
answer is due, give notice in writing that he submits 
to pay the interim alimony, and costs, as demanded by 
the notice ; and in that case no order is to be taken 
out until there has been a default in payment ; and in 
case of default, affidavits being filed verifying the two 
notices and the default, the order is to be issued on 
praecipe.

Where the order is authorized to be issued on prœr.ipe, the officer 
with whom the pleadings in the action ^re filed may issue it: see On/. 
23, s. 7, Rule S. C. 417.

Ord 491. Order 491 fixçd the amount payable for interim costs in alimony
suits, and is now superseded by R. S. O. c. 40, s. 47, supra.

XXXVIII.—QUIETING TITLES.
Two or more 492- Under the Act for Quieting Titles to Real I
properties held 0 , .
by .«parete taie» Estate jn Upper Canada, the petition for an mvestiga-
t”,nhe "“me p*11' tion of title is not to include two or more properties 

dependent on separate and distinct titles ; but may 
include any number of lots or parcels belonging to I 
the same person, and dependent on one and the samel 
chain of title. (31st Aug. 1867 ; Ord. 1.)
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This Order is now in force in all the Divisions of the High Court.
The Act referred to in this Order is now known as The Quieting 

TUIes Act, R. S. O. c. 110-
Where the provisions of this Order are violated, the Referee may "Where Ord. 4M 

refuse to proceed with the investigation of the title. This may lead m„y tn 
to delay and expense, as the objection can only appear before, the in'
Referee, after the proceedings necessary to show the title have been 
taken. The object of the Order is to prevent the proceedings 
becoming unnecessarily intricate.

Who may Pile Petition.—Any owner of an estate in fee simple Who may me pe- 
in land, or any trustee for the sale of the fee simple, may file apeti- Vo'n^ TitUt Por
tion without leave : R. >S’. 0. c. 110, s. 2. Any other person who 
has any estate, or 'interest, legal, or equitable, in or out of land in 
Ontario, may also file a petition : lb. s. 3 ; but under Order 493,

* post, the petition in the latter case, must first receive the sanction of 
a Judge before it can be referred to a Referee for investigation. A 
vendor before conveyance, is within sect. 3, and his petition will not 
be entertained without the consent of his vendor : Re Brown, 3 Chy.
Ch. R. 158.

Formerly it was necessary-that the petitioner should be in posses- Not necessary 
sion by himself, or tenant : Re Bell, 3 Chy. Ch. R. 239 ; Re Mal- IhouliTbe^n'pos- 
hnlland, 18 Gr. 528 ; Re Mono, 6 P. R. 150 ; but that is no longer «««Ion. 
necessary ; wind a petitioner, who is out of possession, may, on ob
taining a certificate of title, obtain on petition an order for the de
livery of possesssion to him of the land in question, w hich may be 
enforced by the same process, as a judgment for the recovery of land : 
see It. S. O. e. 110, s. 43; Re McDonald, before Boyd, C., 16th 
May, 1881.

Effect of Filing Petition.—The filing of a petition is not such Filing a petition 
a proceeding as will save the rights of a party contestant, otherwise "ghtsof'a'con-1' 
barred by the Statute of Limitations : Labia v. Avery, 14 Gr. 33 ; trient otherwise 
nor, it would seem, will it have the effect of stopping the running of 0f Limitation», 
the Statute ill favour of a contestant in adverse possession, until 
such contestant is notified, or has filed a claim, or otherwise become 
a party to the proceedings, nor even then, unless the petitioner ulti
mately obtain a certificate of title. Where a contestant claiming title 
under a tax sale, was barred, but the petition was also ultimately dis
missed, it was held that the tiling of the petition and the proceed
ings had on the claim of the contestant, were not an effectual ques
tioning of the latter’s title, so as to preclude him from the benefit of 
the Act, 37 Viet., c. 15 (0; curing the defect in the tax sale, under 
which he claimed, if not questioned within two years : McNab v.
Peer, 32 C. P. 545.

Description of Land. —The description of the land in the head- Description nr
land in petition.
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ing of the petition, should be sufficient to enable the land in question 
to be identified, but usually it is unnecessary to set out in it the 
metes and bounds. The description of the lands in the body of the 
petition, should be given in the form in which the petitioner desirei 
the land to be described in the certificate of title. Where there is 
any plan of the property registered, the description of the land in 
the petition must be in accordance with the plan : Re Morse, 8 P. R 
476} tk 8. O. c. Ill, s. 82, ss. 2.

Referee may 
insert more spe- 
el fie description 
of land in the 
notices to be 
•erred or pub- 
ished.

Where the description of the land in the heading of the petition, 
appears to the Referee of Titles, not to be sufficiently explicit, he 
should require & sufficient and proper description to be inserted in all 
notices by him directed to lie published, or served ; and where it 
appears that there is no sufficiently definite description of the lands 
contained in either the heading, or the body of the petition, or that 
the description given is misleading, the Referee may require the 
petition to lie amended in that respect, and to be re-registered before 
proceeding with the investigation.

toute claimed Estate, Or Interest, Claimed.—The estate, or interest, claimed 
m st«Hn peUUorT ^ petitioner, should also be accurately stated in the petition, and 

also the estates and interests of all other persons in the land, which 
are intended to be admitted by the petitioner, otherwise the peti
tioner may be ordered to pay the costs of such other persons who 
may come in to prove claims, not admitted in the petition.

Form-of petition. Form of Petition.—The form of petition given in the Schedule
to the Act, R. S. O. p. 10(50, should be followed as nearly as may be. 
It is neither necessary, nor desirable, to set out in detail, in the peti
tion, the acts and circumstances affecting the title ; but whenever it 
is necessary, a concise statement of such facts as are necessary to 
make out the title, and which do not appear in the produced docu
ments, is to be delivered to the Referee, with the other document» 
required to be furnished under R. S. O. c. 110, s. 7.

Statement of 
facta.

Filing petition. Filing the Petition.—Under R. S.O. c. 110, s. 5, the application it 
required to be made to the Court of Chancery, but as all the Divisions 
of the High Court may now exercise the jurisdiction formerly vested 
in the Court of Chancery, a petition may, no doubt, now be filed ie 
any Division. Where the petition is filed in t|>e Chancery Division, 
it must be filed with the Clerk, of Records and Writs. If filed in 
any other Division, it should be filed with the Registrar of the Divi
sion. All proceedings under The Quieting Titles Act, however, have 
thus far been taken exclusively in the Chancery Division.

F
Registration of

Ktltions in R«g- 
ry Office.

Registering Petition.—Upon filing a petition under the Act, 
the officer with whom it is filed, is to issue a certificate of its filing :

\

R. S. 0., p. 1061 
the Registration 
R. S. 0. o. 110, s

Proofs Requ
petition has been 
necessary to deli' 
is referred, in all 
delivered at one t

1. The affidavit 
Quieting Titles A 
some valid reason 
Ch. R. 71. (For 1 
schedule of docun 
missioner before ’ 
Oh. R. 352.

N. B.—None of 
sworn until

2. The certificat 
The Quieting Title. 
to the swearing of 
certificate should i 
counsel that he had 
ticient : Re Dicksor

3. The County B 
land in question, u 
being filed : Re H 
further registration 
pending the investi 
otherwise, be made 
Referee of Titles s 
(hmmjngs, 8 P. R.

4. All deeds and 
or power : See R. S.

5. If the petitioi 
the land, under whi 
duce :—

(«) Certified copiei 
of which the i 
mortgages, an 
(with affidavit

(6) Affidavits of d 
which the ce 
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e the land in quest! ju 
y to set out in it the 1 
ds in the body of the 1 
the petitioner desiree 1 

title. Where there it 1 
ription of the land in 1 
,u : Re Morse, 8 P. R. 1

1 R. S. 0., p. 1061 ; which is to be registered in the Registry Office of
I the Registration Division, in which the lands in question are situate :
I R.S.O. 0.110,8.6.

Proofs Required on Investigation of Titles.—After the Proo* n-quirwi 
I petition has been registered, the following are the papers which it is
I necessary to deliver to the Referee of Titles, to whom the petition Q- T. Act.
I is referred, in all ordinary cases, and the proofs 1 to 15 should be
I delivered at one time, not piece-meal.

iding of the petition, 1 
ufficiently explicit, he 1 
in to be inserted in all 1 
lerved ; and where it 1 
icription of the lands 1 
the petition, or that 1 

ree may require the 1 
ie re-registered before 1

1. The affidavit of the petitioner, under the 8th section of 5T$ Affidavit of
1 tjuieting Titles Act. If the affidavit is not made by the petitioner, •>etitloner
I some valid reason should be given why it is not : Re Rundell, 4 Chy.
I Oh. R 71. (For form, see Leggo’s Forms, 2nd ed., No. 1029). The
1 schedule of documents must be marked, as an exhibit, by the com-x
I missioner before whom the affidavit's sworn : Re Dickson, 3 Chy.
1 Oh, R. 352.

N. B.—None of the affidavits in support of the petition, should be 
sivorn until the petition has been filed.

i, or interest, claimed 1 
id in the petition, and 1 
ns in the land, which 1 
otherwise the peti

ll other persons who 1 
e petition.

2. The certificate of counsel, or solicitor, under the 9th section of Ortlflcste of
I The Quieting Titles' Act. This certificate should not be dated priorcounwl- 
1 to the swearing of the petitioner’s affidavit to which it relates. The
I certificate should follow the language of section 9. A certificate of
1 counsel that he had corresponded with the petitioner was'held insuf- 
1 ficient : Re Dickson, 3 Chy. Ch. R. 352.

iven in the Schedule 
as nearly as may be. 
in detail, in the péti
llé ; but whenever it 
as are necessary to 1 
i the produced dociv 
the other document*
7.

3. The County Registrar’s certificate of all registrations upon the County Revis
1 land in question, up to, and including, the certificate of the petition trar’* oetti®c*t*- 
I being filed : Re Hilt, 2 Chy. Ch. R. 348. It is advisable that no
1 further registrations should be made upon the lot by the petitioner
1 pending the investigation. If any transfer by way of mortgage, or
1 otherwise, be made by the petitioner pending the investigation, the
I Referee of Titles should be immediately notified thereof : See Re
1 (iununjngs, 8 P. R. 473.

. 5, the application is 
t as all the Divisions 
tion formerly vested 
ubt, now be filed is 
Chancery Division, 
Writs. If filed in 

jgistrar of the Divi- 
Act, however, have 
Division.

4. All deeds and evidences of title in the petitioner’s possession Deeds.
1 or power : See R. S. 0. c. 110, s. 7, ss. 1.

5. If the petitioner cannot produce all the deeds relating to
1 the land, under which he derives title, he must procure and pro-
1 'luce :—

(«) Certified copies of all registered instruments affecting the title, Certiflrd copies 
of which the originals are not produced, including discharged donum "ntTwheo 
mortgages, and also certificates of discharge of mortgages not
(with affidavits of execution).

ion under the Act, 
iticate of its filing :

(6) Affidavits of diligent search for the originals of all deeds to Affidavits of 
which the certified copies of memorials relate (where the for 10,1

38
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memorials are not made sufficient evidence by R. S. 0., c. 109, 
s. 1, ss. 2 and 3), and of all other deeds relating to the 
title which are not produced.

Proof of con
tents where me
morials not suffi
cient evidence.

Proof of payment 
of consideration 
when necessary.

Proof of bar of 
dower.

a Wee

(c) Proof of contents of the non-produced deeds, when the me
morials are not sufficient evidence thereof. Those of which 
there are memorials in the short form in use before the Régit 
try Act of 1865, should be shown to have contained no trust, 
limitation, condition, exception, or qualification, not men- 

„ tioned in the memorial, unless such memorials are under R. 5, 
0., c. 109, sufficient evidence of the contents of the deeds to 
which they relate.

6. If any of the deeds have no receipt for consideration indorsed, 
there must further be produced some proof of payment of the eon 
sidération, unless the receipt of the consideration be acknowledged 
in the deed, and such deed be registered ; or unless such deed be 
twenty years old or upwards, and the possession has been in accor 
dance with such deed : See R. S. 0., c. 109, s. 1, ss 4.

7. If there is no release of dower by the wife of a former owner, 
shew that he was unmarried when he conveyed, or that his wife is 
dead, or that her dower is barred, or that the land is not subject to 
her dower : See R. S. 0., c. 126, s. 3 ; otherwise the certificate of 
title must be subject to her dower.

Affidavit» u to 
vowoeslon.

8. Affidavits are required, shewing that possession has always ac
companied the title under which the petitioner claims : See Onl. 
501, pout. Also,affidavits shewing who is, at the time of making such 
affidavits, in occupation, and under what title, or claim of title. These 
affidavits should shew how the possession has been held, and should 
be made by disinterested persons : See Leggo’s Forms, 2nd ed., No. 
1035. See further as to evidence of possession requisite : Ord. 501.

Oonsent of all 9. Consent of the person in actual possession (wherever any per 
occupation*otu*'son other than petitioner is in occupation) duly verified by affidavit 

For form of consent see Leggo’s Forms, 2nd ed., No. 1037.

Ooiiaent of 
chargee.

10. Consent of any mortgagee, or person entitled, to any outstand
ing charge, or estate, duly verified by affidavit. For form of consent I 
see Leggo’s Forms, 2nd ed.. No. 1037 ; and see Re Caverhill, 8 C. L | 
J. N. S. 50.

N. B.—The consents mentioned in clauses 9 and 10 must be pro
duced even though the petitioner admit that his title is subject 
to the right of such tenant, mortgagee, &c. In some case» 
the consent must be produced before the petition will be 
referred for examination ; e. g., where the petitioner ii > 
purchaser who has not obtained his conveyance, the content 
must be produced : Re Brown, 3 Chy. Ch. R. 158 ; or where he

is tenant i 
of the tent

11. Sheriff’s c« 
execution, sale ur. 
Forms, 2nd ed., 
This certificate s 
owned the land 
Oh. R. 232 ; Re } 
Ch. R. 357.

12. County Tre 
and that there hot 
in arrear has beer 
2nd ed., No. 103 
except those for 
certificate first prc 
certificate will be 
Re Chamberlain, Î

N. B.—Certifies 
for the curr 
R. S. O., c. 
for the pre 
Treasurer, 1 
lector’s, or 
R. S. O., c.

13. Certificate, i 
ing the property. 
R. S. 0., c. 93. A 
Provincial Govern! 
unless registered aj 
fin, 8 P. R. 470.

14. A concise at; 
the title ; and affid 
0., c. 110, s. 7, ss.

N. B.—All affidi 
title, should 
persons : Ex

15. Schedule of 1 
exhibit to the petiti

The Referee’s cer 
contestant, require! 
report made in an a

Affidavits provinj 
ment required unde
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is tenant in remainder expectant on a life estate, the consent 
of the tenant for life must be filed : Re Pellen, 8 P. R. 470.

deeds, when the me- 1 
reof. Those of which 1 
i use before the Régi» 1 
ave contained no trust, 1 
ualification, not men- 1 
tnorials are under R. Sc ■ 
ontents of the deeds to 1

11. Sheriff’s certificate that the property is not affected by any sheriff'scertlA-
execution, sale under execution, or tax sale. (For form, see Leggo’s t0 exeeu"
Forms, 2nd ed., No. 1033, omitting word “in” in second line.)
This certificate should include the names of all persons who have 
owned the land at any time since 1863 : See Re Hardinij, 3 Chy.
Oh. R. 232 ; Re Rundel, 4 Chy. Ch. R. 71 ; Ex jxirte Lyon*, 2 Chy.
Ch. R. 357. ,

12. County Treasurer’s certificate tl at there are no taxes in arrear ^o”nty^Twisur 
and that there has been no sale for taxes, and that the roll of taxes to taxe».

consideration indorsed. 1 
>f payment of the con 1 
ation be acknowledged 1 
or unless such deed be 1 
ision has been in accor 1 
8. 1, ss 4.
rife of a former owner, 1 
red, or that his wife is 1 
e land is not subjecj to 1 
rwise the certificate of 1

in arrear has been returned to him. For form, see Leggo’s Forms,
2nd ed., No. 1032. Proof must be given of payment of all taxes, 
except those for the year in which the certificate issues. If the 
certificate first produced does not cover all such taxes, an additional 
certificate will be required : See Re Harding, 3 Chy. Ch. R. 232 ;
Re Chamberlain, 2 Chy. Ch. R. 352.

N. B.—Certificates of title are always granted subject to the taxes 
for the current year in which the certificate bears date. (See
R. S. O., c. 110, s. 12.) Whenever the roll of taxes in arrear 
for the preceding year has not been returned to the County
Treasurer, his certificate must be supplemented by the col

«session has always sc- 1 
ioner claims : See On! I 
he time of making such ■ 
or claim of title. These 1 

s been held, and should 1 
)’s Forms, 2nd ed., No. 1 
in requisite : Ord. 501. 1

sion (wherever any per 1 
ly verified by affidavit 1 
ed., No. 1037.
ititled, to any outsUnd I 
it. For form of consent 1 
lee Re Caver hill, 8 C. 1. ■

lector’s, or township treasurer’s, receipt for that year. See
R. S. O., c. 180, s. 116.

13. Certificate, or affida’vit, that there are no Crown debts affect- Crown debt».
I ing the property. See Con. Slat. C., q. 6 ; 29 & 30 Viet. c. 43 ;
I R. S. 0., c. 93. All Division Court bonds, and bonds to which the
I Provincial Government is entitled to the benefit of, are now released,
1 unless registered against the land : R. S. O., c. 93, s. 3 ; Re Frank- 
I lin, 8 P. R. 470.

14. A concise statement of any other facts necessary to make out statement ot
I the title ; and affidavits or other evidence to prove the same : R. S. facte-
I 0., c. 110, s. 7, as. 4, 5. ,,

N. B.—All affidavits to prove facts material to the petitioner’s 
title, should, as far as possible, be made by ‘disinterested 
persons : Ex parte Chamberlain, 2 Chy. Ch. R. 352.

i 9 and 10 must be pro 1 
t that his title is subject 1 
ee, &c. In some casei 1 
•e the petition will be ■ 
ere the petitioner is11 
jonveyance, the consent 1 
Ch. R. 158; or where he I

15. Schedule of the particulars so produced to be marked as an Schedule of par- 
1 exhibit to the petitioner's affidavit : Re Dickson, 3 Chy. Ch. R. 352. tlcu,are-

The Referee’s certificate, allowing or disallowing the claim of any Referee's report 
I contestant, requires confirmation in the same manner as a Master’s”^imntobe°eon 
■ report made in an action. Armed.

Affidavits proving the publication, and posting, of the advertise- Affidavits of
1 stent required under The Quieting Titles Act, s. 14, should shew that »dviru>eme°u t
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the deponent has examined issues of the papers in which the adver
tisement has been published ; and also that the notices have 
remained posted at the Court House, and Post Office, continuously 
for one month : Ex parte Chamberlain, 2 Chy. Ch. R. 352 ; Ex paru 
Hill, lb. 348. ' For forms of affidavits see Taylor on Titles, 2nd ed.,
pp. 200, 201.

Petitions to be 493- Where an «application is made under the secondreferred to Judge rr
in certain case» section of the Act, the Clerk of Records and Writs is
before being re-'
HgaUon°r ln,e11" attend one of the Judges with the petition for

directions, before the same is referred for investiga
tion. (31st Aug. 1867 ; Urd. 2.)

This Order is now in force im all the Divisions of the High Court, 
and its provisions would apply to any officer with whom a petition 
is filed under the Act.

The section of the Act referred to in this Order is now R. S. 0.. 
c. 110, s. 3, and includes all applications except those by owners in 
fee-simple, or trustees for the sale of the fee-simple.

Where petj 
hi» only if, 
till interest 
content of

Where the petitioner has merely a partial interest, the Court 
usually requires the consent of the other persons interested in the 

partie» interested eata*e’ *° h® filed, before authorizing the petition to be referred for 
required. investigation. Thus, where a purchaser before conveyance filed a

petition, the consent of his vendor was required : Re Brown, 3 Chy. 
Ch. R. 158 ; and where the petitioner was a tenant in remainder, 
the consent of the tenant of the particular estate was required : S' 
Pelten, 8 P. R. 470.

The consent duly verified by affidavit should be attached to the 
petition, when brought to be filed.

Petition to quiet 494- A petition under the Act may, at the option of
title to whom to . . , „ , „J r . , 1be referred. the petitioner, be referred to any of the officers of the

Court at Toronto, or to any conveyancing Counsel, j 
who may from time to time be designated by the Court 
for the purpose ; or to any of the following Local 
Masters, viz, the Masters at Barrie, Belleville, Brant-1 
ford, Brockville, Cobourg, Cornwall, Goderich, Guelph. 
Hamilton, Kingston, Lindsay, London, Ottawa, Owen I 
Sound, Peterborough, Sandwich, Sarnia, Simcoe, Strat
ford, St. Catharines, Whitby, and Woodstock ; or to I 
any other of the Local Masters who shall hereafter b 
designated. (31st Aug. 1867 ; Ord. 3.)

This Order is in 
In addition to ■ 

Masters of the Co 
Perth, and Walki 
appointed Referees 
lure Act, Sutherlai 
Supreme Court at 
Titles, by the Pre 
Common Pleas, Di

The local Master 
officio Referees of T 
at the date when 1 
since been express! 
Referees of Titles, 
latter office.

Where the petitic 
local Master as Re 
whom he desires th 
Ord. 495. If ther 
referred to the Reft

495 To facil 
to the Local Ma 
will be named l 
the powers men 
and 26th sectioi 
are to be indon 
of the Inspector 
Master, thus : “ ' 

I and to Mr.
[Aug. 1867; Ord.

At present there i 
I ^80 the sole Referee 

If there be no ind<
| ti°n is to be referret 

Only a Local Mast 
I in the indorsement.
IW4 and notes.

Where the petitioi 
j Referee, it must, bef 
I Titles, and a fee of | 
97,614
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a in which the adver- 1 
hat the notices have 1 
st Office, continuously 1 
Ch. R. 352 ; Ex paru 1 

rlor on Titles, 2nd ed., 1

This Order is in force in all the Divisions of the High Court.
[n addition to the Referees of Title named in this Order the Additional juf- 

Masters of the Court of Chancery at Brampton, Berlin, Chatham,
Perth, and Walkerton, were prior to The Judicature Act, also 
appointed Referees of Titles ; and since the passing of The Judica- 

I lure Act, Sutherland Malcomson, Esq., one of the Masters of the

; under the second 1 
ords and Writs is 1 

the petition for 1 

red for investiga 1

Supreme Court at Goderich, has also been appointed a Referee of
I Titles, by the Presidents of the Queen’s Bench, Chancery, and *
I Common Pleas, Divisions of the High Court.

The local Masters of tho Supreme Court for Ontario, are not ex Load Master not 
I ufficio Referees of Titles, and only those who were Referees of Titles Ûr Titles. Iteferee 

I it the date when The Judicature Act came into force, or who have,

ons of the High Court. 1 
r with whom a petition M

I since been expressly appointed by the Judges of the High Court,
1 Referees of Titles, are now entitled to exercise the duties of the
1 litter office.

Order is now R. S. 0.. 1 
apt those by owners in 1 
simple.

al interest, the Conn 1 
ersons interested in th< 1 
bition to be referred for 1 
tore conveyance filed» ■ 
ed : Re Brown, 3 Chy 1 
i tenant in remainder, 1 
itate was required : E 1

Where the petitioner desires to have the petition referred to any
I local Master as Referee of Titles, he must designate the officer to
I whom he desires the reference, by indorsement on the petition : see
1 Ord. 495. If there be no such indorsement the petition will be
I referred to the Referee of Titles at Toronto : Ord. 496.

495 To facilitate the proceedings in cases referred nuSto'he^p- 
I to the Local Masters, one or more Inspectors of Titles polnted- 

I will be named by the Court, for the purposes, and with
1 the powers mentioned in and provided for by the 25th
I and 2Gth sections of the said Act ; and on the petition

nld be attached to tb< 1
I are to be indorsed the names of the Inspector, or one
I of the Inspectors, as the case may be, and of the Local

iy, at the option of 1 
the officers of the 1 

eyancing Counsel. 1 
aatcd by the Court 1 

e following Local 1 
, Belleville, Brant I 
Goderich, Guelph 1 
on, Ottawa, Owen 1 

•nia, Simcoe, Strat 1 
Woodstock : or tv 1 
shall hereafter be 1

3.)

1 Master, thus : “ To be referred to the Master at , indorsement
land to Mr. , Inspector of Titles." (31stpclltlon'

■ Aug. 1867; Ord. 4.)
I At present there is only one Inspector of Titles, and this officer is

■ also the sole Referee of Titles at Toronto : see Ord. 633.
I If there be no indorsement of the name of a local Master, the peti- Petitions not

1 tion is to be referred to the Referee of Titles at Toronto : Ord. 496. ^‘m^of iTuroU
1 Only a Local Master who is also a Referee of Titles can be named Jarred to Kef-

■ in the indorsement. As to the Masters who may lie named, see Ord. er<M! at Toronto.
■ 494 and notes.

I Where the petition is required to be referred to a Local Master as ^ (
■ Referee, it must, before being filed, be entered with the Inspector of tition referred to
■ Titles, and a fee of $8 in stamps must be paid thereon : see Ords. L<x"'‘l Refer*e-
■ 97,614.
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H

Petition!, when 
to be referred to 496. Petitions filed unindorsed with the name of a 
Toronto Referee Refere0) are to be referred to the Referee in Toronto, or 

to one of the Referees in Toronto (if more than one), 
in rotation or otherwise as the Court from time to time 

\ directs ; but a petition indorsed with the name of any 
V_x Referee is to be referred to him accordingly, unless the 

Court otherwise directs. (31st Aug. 1867 ; Ord. 5.)
At present there is only one Referee at Toronto ; see Ord. 633,

497- Where the petitioner desires the reference to aPetitions to be
referred to Local T ... ,
Referees to be Local Master, the petition is to be entered with the
first. Ant«>r«(l with *first entered with , ,
inspector. Inspector of Titles before being filed as required by

the Statute, and the Inspector is to note thereon the 
day of entering the same, adding to such note his own 
initials, and is thereupon to deliver the petition to the 
solicitor, or, if duly stamped, to the Registrar, to he 
filed. (31st Aug. 1867 ; Ord. 6.)

The word “ Registrar” in this Order, appears to be a mistake ; the 
“Clerk of Records and Writs," is the officer with whom the peti
tion is filed in the Chancery Division.

Local Matters 498 The Local Master shall be entitled to confer or 
înap«tor!rwith correspond from time to time with the Inspector of 

Titles, for advice and assistance on questions of prac
tice or evidence, or other questions arising under the 
Act or under these Orders. (31st Aug. 1867 ; Ord. 7.)

499. The Clerk of Records and Writs is to deliverCertificate of fll-
1iMgregUteMd>.n 10to the party filing a petition under the Act, a certifi

cate of the filing thereof, for registration in the proper 
County ; and thereupon the petition is forthwith to be 
referred and delivered or posted by the Clerk of Rec
ords and Writs to the Referee named for that pur
pose. (31st Aug. 1867 ; Ord. 8.)

The form of the certificate referred to in this Order is given in B. 
S. 0. p. 1061. The certificate is required to be registered in the 
proper registry office : see R. S. 0. c. 110 s. 6.

The originals, or certified copies, of all instruments, registered 
prior to this certificate are required to be produced to the Referee : 
see lb. s. 7 ss. 1, 2.

500. The p 
tion of the Ac 
«•red or sent 1 
Referee, and 
sidered by hin

The section of t 
«. 110 s. 7. See fi

On delivering tl 
paid on each deed i 
This fee is in lie 
occasioned by any 
•abject of objectio

And where the i 
fee of $4 on the cei

501 In ev 
to property t 
shew, by affid 
always accom 
the property, 
ticient reason 
wholly or in p

The question o 
is necessary that 
Wen held, e. g. : 
whom, if by ter 
which they occup 
Wright, 2 Chy. C

Where the pet 
! acquired title by j 

very clear and cot 
I extended to the w 

some part of a lot 
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500- The particulars necessary, under the fifth sec- 
tion of the Act, to support the petition are to be deliv- £^’^0 «- 
ered or sent by the petitioner, or his solicitor, to the amined by h""' 
Referee, and are to be forthwith examined and con
sidered by him. (^lst Aug. 1867; Ord. 9.)

The section of the Act referred to in this Order is now R. S. O 
c. 110 s. 7. See further as to proof required, Ord. 492 note.

On delivering the papers to the Referee a fee of fifty cents is to be Fees p ayable, 
paid on each deed in the chain of title, other than satisfied mortgages.
This fee is in lieu of all other fees ; except fees [for proceedings 
occasioned by any defects in the proof of title, and which shall be the 
subject of objection, or requisition, by the Referee : see Ord. 512.

And where the reference is to the Referee at Toronto the additional 
lee of $4 on the certificate of title is also payable, //>..

501 In every case of an investigation of the title Evidencere- 
to property under the said Act, the petitioner is to possession, 
shew, by affidavit or otherwise, whether possession has 
always accompanied the title under which he claims 
the property, or how otherwise, or is to shew some suf
ficient reason for dispensing with such proof either 
wholly or in part. (31st Aug. 1867; Ord. 10.)

The question of possession is always a very important one, and it possession, evi 
is necessary that the affidavits should shew how the possession has dence as to. 
been held, e. g. : whether by residence, or by cultivation, and by 
whom, if by tenants giving their names and the periods during 
which they occupied. Proof as to possession is indispensable : Re 
Wright, 2 Chy. Ch. R. 365.

Where the petitioner is a mere trespasser claiming to have „ ...
r . . , Petitioner origin-acquired title by possession, the evidence as to possession must be ally entering ass

very clear and conclusive, and it must be shewn to have actually lreePaeser"
extended to the whole of the land claimed. The actual possession of
some part of a lot, or parcel, of land by a mere trespasser, will be
insufficient to confer a title by possession, as to any other part of
which there has been no actual possession, even though the lot be a Possession of
wild lot : Harris v. Mudie, 7 App. R. 414. In order to confer * «trmrtlTt’r-rr---
title under the Statute of Limitations there must be an actual and Ioiyif residue
visible possession, mere payment of taxes on a vacant lot confers no
title : Re Jarvis v. Cooke, 29 Or. 303 , Wallon v. The Woodstock Qas «
0>., 1 O. R. 630 ; but see Steers v. Shaw, 1 O. R. 26.
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Evidence where 
title claimed 
solely by posses
sion.

Where petitioner 
enters under a 
title though 
originally defect
ive actual pos
session of part 
may confer title 
to residue of lot.

Where the petitioner claims title by possession, he must prove 
possession for the requisite time by clear, and positive evidence, 
which should be of more than one independent witness. In such „ 
case a notice, prepared by the Referee, should be served upon the 
person having the paper title, if he can be found, but if not, 
evidence of search for him and his representatives should be put in, 
and in such a case the possession should be shewn to have been long 
enough to bar him even though he had no notice of the possession : 
Re Caver hill, 8 C. L J. N. S. 50 ;'ÿx parte Chamberlain, 2 Chy. Ch. R. 
352. Where the petitioner claims'^itle as against the patentee, or his 
heirs, or assigns, of land of which they have not taken actual posses
sion by residing dn, or cultivating somevportion thereof, he must shew 
either knowledge of his possession by the patentee, or his heirs, or 
assigns, or else establish a possession fop/at least twenty years : li. S. 
O. c. 108 s. 5 ss. 4 ; Re Linet, 3 Chy. Vh. R. 230 ; Binyle v. Dake, 42 
U. C. Q.B. 250 ; Van Velsor v. Hughscm, 45 U. C. Q. B. 252 ; proof of 
notice to the husband of the owner is sufficient : //orris v. Prentii*, 
30 C. P. 484 ; S. 3. in Appeal, 7 App. R. 414.

It is not clear that it is necessary to establish so strict, and actual, 
a possession to all the land claimed, where the petitioner has been in 
possession under a claim of title which was originally defective. In 
such a case the doctrine of constructive possession might, and wouM 
probably^be held to apply, even as against the owner of the paper 
title : see Dumlax v. Johnston, 24 U. C. Q. B. 550 ; Davis v. IIentier 
son, 29 U. C. Q. B. 344 ; per Burton, J., Harris v. Mudie, 7 App. R. 
p. 425 ; Steers v. Shaw, 1 O. R. 26.

Where there is
no contest, at 502 Where there is no contest, the attendance of 
tione*°8sohdior the petitioner, or of any solicitor on his behalf, is not 
dispensed with. ^ re(|Uiretl on the examination of the title, except

where, for any special reason, the Referee directs such 
attendance. (31st Aug. 1867 ; Ord. 11.)

Keferee to de- 503- If, on such examination as aforesaid, the Referee 
*odoibjMtions.I”find the proof of title defective, he is to deliver or mail 

V__ to the petitioner, or to his solicitor or agent, a memo
randum of such finding, stating shortly therein what 
the defects are. (31st Aug. 1867 ; Ord. 12.)

Ifproofssreeom- Where the proofs are complete in the first instance, no fees art 
requisition”0 payable to the Referee who examines the title, except the fifty cents 
Referee*1 ncffur- payable on each deed in the chain of title. But where the proofs are I 
ther fees pay- defective, the Referee is, in addition, to be entitled to the same fees on I 
*bl*‘ all proceedings occasioned by any defects in the proof of title which I
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are mentioned in his memorandum delivered under this Order, as 
were payable to the Master in respect to similar proceedings in suits, 
but it would seem that these latter fees must be paid now according 
to the former Common Law tariff so far as applicable, and for pro. 
ceedings not provided for therein according to the Chancery tariff 
referred to in Ord. 309 ante : see Ord. 512 pout.

504. When the Referee finds that a good title is Advertisements
. ... . . to be published

shewn, he is to prepare the necessary advertisement, and in Gazette and
e 1 1 v e other oewapa-

the same is to be published in the Official Gazette and in pets, 

any other newspaper or newspapers in which the Referee 
thinks it proper to have the same inserted ; and a copy 
of the advertisement is also to be put up on the door 
of the Court House of the County where the land lies, 
and, unless the nearest Post Office is in a city, in some Notices to be

• v . J posted at Court
conspicuous place in the Post Office which is situate «mw» and Post 

nearest to the property, the title of which is under 
investigation ; and the Referee is to indorse on the 
advertisement so prepared by him, the name of the 
newspaper or newspapers in which the same is to be 
published, apd the number of insertions to be given 
therein respectively, and the period (not less than four 
weeks) for which the notice is to be continued at the 
Court House and Post Office respectively. (31st Aug.
1867 : Ord. 13.)

The notice is not to be published until the Referee finds that a 
good title is shewn.

The notice is, ordinarily, required to be published once in the Advertisement, 
Ontario Gazette, and at least once a week for two weeks in some how published 
local newspaper published in the county town, or other place near 
where the lands in question are situated ; but in some cases it may be 
found advisable to publish the advertisement more frequently. At 
least a month should be given from the date of the publication of the 
first advertisement, for sending.in claims.

The advertisement is principally intended for persons, if any, 
whose rights are not disclosed on the proceedings. Persons who are 
known to have any claim adverse to the petitioner, or persons who 1 
possibly may have some adverse claim, should generally be required 
to be served with notice of the proceedings : see R. S. O. c. 110 ss.
16-23.

39



.306 Chancery Ordek 505.

^rr"

cs

2Z:S

Notice at Court 
House and P. 0.

Affidavits prov
ing publication.

Adverse claimant 
to be notified.

The notices required to be postedVat the Court House, and Post 
Office, should be kept up continuously for the period directed, and 
the person intending to prove the pasting up, should take care to see 
that such notices are kept up continuously for the requisite period : 
Re Hill, 2 Chy. Ch. R. 348 ; Re (j/iamberlaiu, 2 Chy. Ch. R. 352. 
For form of affidavits of posting, ana of publication of advertisements, 
see Taylor on Titles 2nd ed. p^ZyO, 201.

Where the lands are situate in |a city, posting of a notice at the 
Post Office is not required.,

Notices required ' 505 Any notice of the application to be served or
to be «erred, are . -v' e _ . . ,

be prepared by maiied under It ne fourteenth section of the Act, is to
Referee, and \
tyhîmMdirBctedbo prepared by\the Referee; and directions are in like 

manner, to be given by him as to the persons to be 
served with suchjnotice, and as to the mode of serving 
the same, (31st Aug. 1867 ; Ord. 14.y

The 14th section of the Act is R. S. O., c. 110, s. 16, and is as 
follows :—

“16.—In case there appears to exist any claim adverse to, or incon
sistent with, that of the petitioner to, or in respect of, any part of 
the land, the Judge shaU direct such notice as he deems necessary to 
be nailed to, or served on, the adverse claimant, bis solicitor, 
attorney, or agent.”

By section 23, the Referee of Titles, to whom any petition is 
referred, is Jjo proceed as the Judge should do under the Act, had 
the reference not been made, and he is to have the same powers.

Notice should be requireit'to be served,on every person known to 
have a claim adverse to the petitioner, whether the claim be admitted 
by the petitioner or not, unless the consent of such person be filed, 
duly verified, consenting to a certificate of title being granted to the 
petitioner, free from, or subject to, the claim, if any, of such con
senting party, and, if subject to his claim, setting forth with clear
ness what his claim is. The' notice to be served should contain 
explicit information why it is served : Ex parte Hill, 2 Chy. Ch. R- 
348.

Notice is also often required to be served for the sake of precau
tion, thus, where an application was made by devisees within a year 
of the death of their] testator, notice was required to be served on 
the heirs-at-law, as the petition was in effect a proceeding to establish 
the will : Ex parte HiU, 2 Chy. Ch. R. 348 ; and see Re. Dougherty,
4 Chy. Ch. R. 80.

When title is claimed by possession, notice should ordinarily be
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served upon the persons who, but for such possession, would be the of
owners : Re Chamberlain, 2 Chy. Ch. R. 352. So also where the piper title to be 
petitioner claimed the north-east part of a lot under a will devising •*rved- 
the north-wet part, alleging that the word “ west ” was a clerical 
error, all persons interested in maintaining, the opposite view were 
required to be notified : Ex parte Lyon», 2 Chy. Ch. R. 357.

Proceedings under The Quieting Titles Act being for the most part Petitioner may be 
ex parte, it is often necessary to require the petitioner to negative the evi-*
existence of facts, of which, in the case of a contest between the den ce. 
petitioner and any third person, the onus of proving would be on such 
third party : Re Caverhill, 8 C. L. J. N. S. 50.

Where any transfer of the property has taken place, under circum- 0r explain cir- 
stances of an unusual nature, it is necessary to require the petitioner 
to adduce evidence to negative the existence of any fraud, or want of cion. 
bona-fide» : Re Dougherty, 4 Chy. Ch.'R. 80." Where, for instance, 
the property is claimed by, or on behalf j>(, a wife, under a convey
ance made to her during coverture, an explanation of the transaction 
should be given on oath to show that it was bonhfide, and 
was such, that the husband’s creditors could have no claim to 
the property, and the affidavit of the petitioner should be 
corroborated by disinterested persons of credibility : Ex 
parte Lyons, 2 Chy. Ch. R. 357. So where the former owner, a 
person of the same name as the petitioner, had conveyed the land to 
the petitioner a few days before the filing of the petition, and the 
title appeared simple, explanations were required to be given : Re »T 
Wright, 2 Chy. Ch. R. 355.

And, in addition, notice may also be required to be served on per Persons ioter- 
sons who may appear to have a possible interest in disputing the bona 
.Met of any conveyance under which the petitioner claims, wherever transaction 

j there are any circumstances calculated to arouse suspicion : »eeARe J^ltioner'chOms, 
Dougherty, 4 Chy. Ch. R. 80. to be notifled.

Notices required by the Referee, to be served, are to be prepared service of notices,
and issued by him. Where service is directed to be effected by bow effected.
mailing, the Referee may direct the letter enclosing the notice, to be
prepaid and registered, and a notice to be indorsed on the envelope
to the effect that if the letter be not called for within eight days
that it is to be returned to the Referee of Titles, by whom the notice
ù issued. Directions to return letters, if not called for, are required
by the Post Office authorities, to be printèd, in order to secure due 
attention. )

I Where a notice, served in this way, is jfeturned to thè Referee of 
Titles, he akmld require further service. Where service is authorised 
on the attMey, solicitor, or agent of the party to be notified, there
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* should be evidence produced that the person served was in fact the
solicitor, attorney, or agent of the party required to be notified.

Proof of Ferrtce. Strict proof is required to be given of the due service of all notices
required to be served. The entries of service in a deceased solicitor’s 
docket were held insufficient proof : Ex parte Palmer, 2 Chy. Ch.

. r. R. 351.
Adjudication on Where there is a contest, the Referee may, by consent, report on 
a„v. the contestants’ claim before disposing of the petitioner’s title ; but

he should not do so, without consent. In general, the petitioner is 
bound, in the first place, to make out his own titlelrefore he can 
claim to have an adjudication upon the claim of a contestant : Be 
Cameron, 14 Gr. 612. And a contestant is at liberty4» point out 
defects in the petitioner’s title, before proceeding to prove his own : 
Armour v. Smith, 16 Gr. 380.

Referee may The Referee of Titles may award costs to, or against, a petitioner,
award <oets or contestants Anon, 2 Chy. Ch. R. 22. The order, or certificate of 

the Referee should be drawn up in similar terms to a report—<?. </., 
Form ofrepirt. “Ifind and certify,” and not “adjudge and determine,” lb.

inspector, and 506- The Inspector, or Toronto Referee, is from time
judges” *ith time to confer with one of the Judges in respect of

matters before such Inspector or Toronto Referee, as 
there shall be occasion. (31st. Aug. 1867; Orel. 15.)

ooulefore ""ti 507- When any person has shown himself, in the 
certify®FamekaMi opinion a Local Master, to be entitled to a certifi-
to'nispLtor®” cate or conveyance under the Act, and has published 

and given all the notices required, the Master is to 
write at the foot of the petition, and sign, a memoran
dum to the following effect : “ I am of opinion that 
the petitioner is entitled to a certificate of title (or con
veyance) as prayed” (or subject to the following incum
brances, &c., as the case may be); and is to transmit 
the petition (if by mail, the postage being prepaid,) 
with the deeds, evidence, and other papers before him 
in reference thereto, to the Inspector of Titles with 

Duty of impec- whom j;he petition was entered ; and the Inspector is 
to examine the same carefully, and should he find any 
defect in the evidence of title, or in the proceedings-
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the proceedings-

life is, by correspondence or otherwise, to point the 
same out to the petitioner, or his solicitor, or to the 
Master, as the case may be, in order that the defect 
may be remedied before a Judge is attended with the 
petition and papers for approval. (31st Aug. 1867;
Ord. 16.)

It will be seen from this Order that the finding of [a Local Referee Finding of Local 
of Titles is not conclusive, but that it is the duty of the Inspector of ^ufaiTei “0t °n 
Titles to examine the proceedings, and to require any defects in the 
proofs to be supplied. When the Inspector finds the proceedings 
defective, he either transmits the papers to the Referee, with a note 
of the defects, or, where they are few, and of trifling character, he 
communicates directly with the solicitor of the petitioner.

Where there has been any contest before a Referee of Titles, he Local Referee to i 
should before-certifying in favour of the petitioner, and transmitting testant'* claim, if 
the papers to the Inspector, dispose.of^ the claim of the contestant. miURofpapera18" 
The order or report of the Referee on the claim of a contestant to Inspector, 
should be filed and confirmed, in the same manner as a Master’s 
report in an action, before a certificate of title is grantedfto the 
petitioner. x

An appeal will lie from the order, report, or certificate, of a Appeal from • 
Referee of Titles, or Inspector of Titles, to a Judge in Chambers. H°ferce"of Titles 
Such appeals are heart! in the Chancery Division, on Mondays, and 
they must be set down at least the Saturday previously ; and seven 
days’ notice of appeal) must be given to the respondent : See Ord.
591, post. The appeal must be argued by counsel : lb.

A contestant who succeeds in establishing an adverse claim, cannot Contestant 
obtain a certificate of title in the proceeding in which he is contestant, clafml'cannot * 
but he may himself file a petition, and on such petition, he would be utie'without,18 
entitled to use the evidence taken in the matter in which he was filing a petition, 
contestant : Re Dunham, 8 P. R. 472.

508- When the Inspector, or other Referee (not out to'eat 
being a Local Master,) finds that the petitioner has ‘p“^no?Toron- 
shewn himself entitled to a certificate of title, or a £ £rt»yMme‘ 

conveyance under the Act, and has published and 
given all the notices required, the Inspector, or Referee,
(not being a Local Master,) is to write at the foot of 
the petition, and sign a memorandum to the same effect 
as is required from a Local Master, and is to prepare ,

D



nw
n i

sw
310 Chancery Order 500.

o

Certificate to be 
engrossed ill 
duplicate.

the certificate of title, or conveyance, and is to engross 
the same in duplicate, one being on parchment or parch
ment paper; and is to sign the same respectively at the 
foot or in the margin thereof ; and is to attend one of 
the Judges therewith, and with the deeds, evidence, 
and other papers before him in reference thereto ; and 

the certificate or conveyance being signed byon
OTdee’the Judge, the Inspector or other Referee aforesaid, 

InIiOKl<0gi«tra"ee’as the case may be, is to procure the same to be 
signed by the Registrar, and registered ; and the Clerk 
of Records and Writs is to deliver or transmit the 
same, when so signed and registered, to the petitioner, 
his solicitor, or agent, for registration in the "proper 
County. (3tot Aug. 1867; Ord. 17.)

Certificate of 
Title, by whom 
prepared.

A LocaljReferee to whom a petition is referred, is not to prepare 
the certificate of title.

Engrossment of 
certificate.

/The Inspector of Titles—or the Referee of Titles, at Toronto, 
here the petition is referred to him—are the pnly officers authorized 
to prepare certificates of title, issued under the Act.

This Order requires the certificate to be engrossed by the officer 
preparing it ; the object of the Order being, to insure the certificates 
being engrossed in a proper manner ; but for sometime past, the 
practice has been for the petitioner, or his solicitor, to procure the 
engrossments to be made on printed headings, supplied for the pur
pose by the law stationers.

The engrossment should be well and carefully made, without using 
figure* or abbreviations, as the Judges refuse to sign certificates en
grossed in a careless and slovenly ' manner.

Fees on. Where the petition is referred to a Local Referee, no fee is pay
able on the certificate of title, except the fees for entry ; the fee of 
$8, payable to the Inspector, being in full of all fees. Where the 
petition is referred to the Referee of Titles at Toronto, a fee of $4 is 
payable on the certificate of title, in addition to the fees for entry : 
see Ord. 612, 614.

After certificate 
of title granted,

I
., 509- When a certificate of title or conveyance underof title granted, J

t»den^red™py the Act has been granted, the Inspector or Referee 
rewîpt^d?” on may, without further order, deliver, on demand, to the
given.
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id ; and the Clerk 
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i Act.

grossed by the officer 
insure the certificates 
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ïeferoe, no fee is pay- 
for entry ; the fee of 

i all fees. Where the 
Toronto, a fee of $4 is 
to the fees for entry :
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ipector or Referee 
on demand, to the
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party entitled thereto, or his solicitor, all deeds and »
other evidences of title, not including affidavits made, 
and evidence given in the matter of the title ; and is 
to take his receipt therefor. (31st Aug. 1807; Ord. 18.) ,

Jfr , . ,finder this Order it has been the practice to return only original Original deeds, 
deeds and documents of title, but not certified copies, these are re- petitioner™611 l° 
tained by the Inspector of Titles, with (the other ’papers' iu the 
matter. J

510- Every Inspector and other Toronto Referee is 
to keep a book, and to preserve therein a copy of all ^r^opiea of 
his letters under these Orders, and is to prepare 
monthly, for the information of the profession, a 
memorandum of points of practice decided in mat
ters under the Act. (31st Aug. 1867; Ord. 19.)

Points of practice decided under the Act, are now brought to the 
attention of the official reporter, and by him published in the author
ized reports from time to time. »

511. The fees of solicitors and counsel, and the fees Fee» to »oiioiior«^ 
payable by ‘stamps, for proceedings under the said Act, »»“« « for Hire 
are, respectively, to be the same as for like proceedings »“«*• 
in suits. (31st. Aug. 1867; Ord. 20.)

It is presumed that the tariff of fees promulgated by the Judges of 
the Supreme Court,/m 10th September, 1881, w ould now be applica
ble to proceedings under The Quieting Title» Act ; that tariff, how
ever, in terms only relates to costs in “civil actions.”

512- The Referee is, in lieu of all other fees, to be p»yaM« to
i’ll j .... Referee of Titles.titled to a fee of fifty cents tor every deed in the chain
of title, other than satisfied mortgages ; and Referees
who prepare the certificate or conveyance, are to have
a fee of four dollars, for drawing and engrossing the
same in duplicate. Besides these fees, the Referee is ieea for procw4.
to have the same fees in respect of proceedings occa- b^detau""*1
sioned by any defects in the proof of title, which shalltltle'
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be mentioned in the Referee’s memorandum referred 
to in Order 503, as are payable to the Master in respect 
of similar proceedings in suits. No further or other 
fee is to be payable to the Referee in respect of any of 
the proceedings by or before him under the said Act 
in an uncontested case. (31st Aug. 1867; Ord. 21.)

Fees payable to 
Referee In con
tested case.

513- In a contested case, the Referee is, in addition, 
to be entitled, in respect of the proceedings occasioned 
by the contest, to the same fees therefor as are payable 
to him for the like proceedings in suits. (31st Aug. 
1867; Ord. 22.)

Fee payable to 
Inspector of 
Titles.

514. The fee of the Inspector of Titles on entering 
the petition with him is eight dollars, and no further 
fee is to be paid him for correspondence, examination 
of the title, drawing and engrossing certificate or con
veyance, or for any other matter or thing done under 
the petition. (31st Aug, 1867 ; Ord. 23.)

Applicant to pa; 
all postage», Ac.

iay 515. The applicant or his solicitor is to pay, or
prepay, as the case may be, all postages and other 
expenses of transmitting letters or papers. (31st Aug 
1867 ; Ord. 24.) jL

516. Petitions under the thirty-fifth section of the 
cônùucted83ândW Act are to be filed and proceeded with in the same

manner (as nearly as may be) as petitions for an inde
feasible title; and the fees of officers, solicitors, and 
counsel, are to be the game as in respect of the like 
proceedings in suits. (31st Aug. 1867 ; Ord. 25.)

Proceeding» 
under R. S.O.

fee» therefor.

The 35th section of the Act, above referred to, is now R. S. 0. 
c. 110, s. 33. That section is as follows :—

legitîurecyD A eu “33. In -ase any person domiciled in Ontario, or claiming any real
’ estate in Ontario, desires to establish, not his title to some specific 

property, but generally that he is the legitimate child of his parente, 
or that the marriage of his father and mother, or of his grandfather

and grandmothe 
was a valid marl 
any person dece; 
Majesty, he may 
matters judicial!

Under the la 
held that a peti 
of his grandfathi

XXXIX.

Order 517. P
the age of ten y< 
personally, but i 
with whom, or u 
infant defendant!

The provision 
sequent Ord. 61(

The practice a 
defendants who 
are resident with 
Where infants w 
jurisdiction, an < 
Ord. 610 pout. 1 
Master making t 
ai litem under C 
610.

Where infants 
administration, o 
be obtained appoi

518 An ord 
defendant wh< 
order is an inf* 
unable of hims 
(3rd June, 185,'

Although thei 
to the former or 
tice established 
itill in force, am
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jrandum referred 
Master in respect 
further or other 

respect of any of 
ider the said Act 
.867; Ord. 21.)

I and grandmother, was a valid marriage, or that his own marriage 
was a valid marriage, or that he is the heir, or one of the coheirs of 
any person deceased, or that he is a natural born subject of Her
Majesty, he may, if the said Court thinks fit, have any of the said 
matters judicially investigated and declared.”

Under the Imperial Statute, 21 & 22 Viet., c. 93, it 1-s been 
held that a petitioner cannot obtain a declaration of the legitimacy 
of his grandfather : Doilds v. Attorney General, 42 L. T. N. S. 402.

ee is, in addition, 
sedings occasioned 
for as are payable 
suits. (31st Aug.

XXXIX. INFANTS AND PERSONS OF
UNSOUND MIND.

Order 517. Provided that in case of an Tfifant defendant under 0r(j
I the age of ten years, the office-copy bill was not to be served on him

Titles on entering 1 
,rs, and no further 1 
ence, examination 1 
certificate or con- 1 
thing done under 1 
23.)

I personally, but was to be left at the dwelling-house of the person
1 with whom, or under whose care he resided, and if there were more
I infant defendants than one, only one office-copy need be served.

The provisions of Ord. 517 were virtually superseded by the sub- 
I sequent Ord. 610, post.

The practice as to the appointment of a guardian ad litem to infant Appointment of
I defendants who are made parties by writ of summons, where thev K“ardian.ad. ' litem to intan to,I *re resident within the jurisdiction, is now regulated by Rule S. C. 36. how made.
1 Where infants who are made parties by writ, are resident out of the

or is to pay, or 1 
ostages and other 1 
Etpers. (31st Aug. 1

I jurisdiction, an order appointing a guardian must be obtained under
1 Ord. 610 post. Where an infant is added in the Master’s office, the
I Master making the order adding him, may also appoint a guardian
1 ad litem under Ord. 587, or an order may be obtained under Ord'
I 610-

fth section of the 1 
with in the same 1 

iitions for an inde- 1 
ers, solicitors, and 1 
respect of the like 1 
57 ; Ord. 25.)

IV here infants are made parties to summary applications for
1 administration, or partition, on motion in Chambers, an order should
1 be obtained appointing a guardian ad litem under Ord. 610.

1
518 An order to take a bill pro confesso, against a order pro. eon.

1 defendant who at the time of the making of such wiLunttat or
1 order is an infant, or person of weak or unsound mind,lun,tic'
1 unable of himself to defend the suit, is of no validity.

ed to, is now R. S. 0. 1I (3rd June, 1853; Ord. 13, s. 5.)

■io, or claiming any real 1 
i title to some specific 1 
te child of his parent», 1 
, or of his grandfather 1

Although there is no proceeding under the new procedure similar
1 to the former ordepg to take bills pro confesso, nevertheless, the prac- 
1 tice established by this Order will, no doubt, be held to be virtually
1 still in force, and a judgment obtained against an infant, or person o

40 f



M
l 

U M
H
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weak, or unsound mind, by default, without the previous appoint
ment of a guardian ad litem would, it is apprehended, be of no 
validity under the new procedure. See Rule S. C. 39 : But it has been 
recently held that where a plaintiff signs judgment against a defend
ant in ignorance that he is an infant, it is discretionary with the 
Court whether such judgment should, be set aside : Furnival v. 
Brooke, 49 L. T. N. S. 134.

Application to 
appoint guardian 
ad litem to infant 
or lunatic may 
be made at any 
time after bill 
filed.

519- In case it shall appear to the Court that any 
defendant upon whom an office-copy of a bill has been 
served is an infant, or a person of weak or unsound 
mind not so found by inquisition, unable of himself to 
defend the suit, the Court, upon the application of the 
plaintiff, at any time after bill filed, may order that 
one of the solicitors of the Court be assigned guar
dian of such defendant, by whom he may answer the 
bill and defend the suit. (3rd June, 1853 ; Ord^lS, s. 5.)

Ord. 619 super
seded as regards 
infants, but still 
in force as to 
lunatics.

This Order is virtually superseded so far as infants are concerned, 
by Ord. 610, poet ; but as regards lunatics, it would appear to be in 
force still.

Application to 
appoint guardian 
ad litem to luna
tic by whom it 
may be made.

An application to appoint a guardian ad litem to a lunatic defend
ant, may be made by the defendant himself : Worth v. Mackenzie, %
Mac. & G. 363j or by the plaintiff under this Order, at any time

Evidence on 
motion.

Where lunatic is 
so found, com
mittee may de
fend.

Official guardian 
when appointed.,

after the writ has issued. Where the application is made by the 
plaintiff for the appointment of a guardian to a person alleged to be a 
lunatic, who has not been so found by any judicial proceeding, the 
affidavits in support of the application must state facts showing the 
defendant to be a lunatic ; it is not sufficient that the deponents 
swear that the person is of unsound mind, or that they believe him 
to be so : McIntyre v. Kingsley, 1 Chy. Ch. R. 281 ; and it should 
also be shown, that he has not been so found : Crawford v. Birdtall,
1 Chy. Ch. R. 70. Where the lunatic has been so found, the com- I 
mittee of the estate should be also made a party, and may defend j 
the action on behalf of the lunatic without an order, but the sanc
tion of the Court to his so doing should be obtained : Danl. Pr., 5th 

ed., 158; but if he has no committee, or the committee has an 
adverse interest, some one else will be appointed guardian ad litem 
Howlett v. Abraham, 5Mad. 23 ; Worth v. McKenzie, 3 Mac. AG. 363. 
As to service of notice of the application : see Ord. 520.

Where a guardian is appointed other than the committee, the 
Official Guardian ad litem, is the person usually appointed, unless he 
be already appearing for other parties in the action having any in
terest adverse to that of the lunatic.

Where a guard 
guardian may b 
parte : Harper v. 
Ik 360.

Where a lunati 
served with a not 
guardian is to be 
to lunatic defend 
Ord. 522 ; Rule S

520 Notic
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Where a guardian ad litem dies, or leaves the Province, a new On death of guar-
0 ' dian a new oneguardian may be appointed on the application of the plaintiff ex may be appointed

parte : Harper v. Harper, 1 Chy. Ch. R. 217 ; Weldon v. Templeton, *xParU-
lb. 360.

Where a lunatic is added as a defendant after judgment, or is of
served with a notice of motion for administration, under Ord. 467, a litem to lunatic 
guardian is to be appointed in like manner, as guardians are appointed 5u,o.,or sei ved* 
to lunatic defendants made parties to the writ of summons. See ”ith, notice for 
„ ____  _ . _ _ r administration.Ord. 522 ; Rule S. C. 69a Holmested’s Manual, Pr. 63, 64.

520 Notice of the application must be served upon, Notice of appit- 
or left at the dwelling-house of, the person with whom, served."10 

s or under whose care the defendant resides, at least one 
week before the hearing of the application ; and where 
the defendant is an infant, not residing with or under 
the care of his father or guardian, notice of the appli
cation must also be served upon, or left at the dwell
ing-house of, the father or guardian, unless the Court 
at the time of hearing the application thinks fit to
dispense with such service. (3rd June, 1853, Ord. 13, 
s. 5.)

This Order continues in force so far as the appointment of guard
ians ad litem to defendants of weak, or unsound mind ; as to infants, 
the Order is practically effete : see note to Ord. 517.

Seven days’ notice of the motion, was held sufficient, even though 
the defendant was resident out of the jurisdiction : Taylor v. Har
grave, before Taylor, Referee, 21st January, 1872.

521 Notice of application for the appointment of a when infant ie 

guardian ad litem to an infant defendant of,the age ofpeleonai eeni« 
fourteen years or upwards, is to be served ilpon such SuTentS with.** 
infant personally, unless the Court otherwise directs,
nnd. is also to be served as directed by the preceding 

I Order. (20th Dec. 1865; Ord. 2.)

This Order would only seem to be in force, if at all, as regards 
I motions before Masters to appoint guaripyis ad litem to infant 
I defendants ; see note to Ord. 522 infra.

522 When infants, or persons of unsound mind not Appointment or
I so found by inquisition, are made parties to suits to uumu, or''""
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lunatics addedafter judgment^ after decree, or are served with notice of motion under 
um of motioT Order 467, guardians ad litem are to be appointed for 
under Ord.467, them in like manner as they are now appointed at any 

time after bill tiled. (8th Nov. 1856.)

Guardian ad 
litem appoint
ment of, how 
made.

The appointment of guardians ad litem to infants made parties 
after judgment, or who are required to be served with notice oi 
motion for administration, or partition, is now governed by Ord. 610. 
The procedure laid down by Rule S. O. 36 being confined to the case 
infants made defendants by writ of summons.

Blaster, may ap
point when.

The Master, while proceedings are pending in his office, may, 
where he deems it advisable, appoint guardians ad litem to infant, and 
lunatic, parties. Ord. 587. Such applications to a Master would 
appear to be governed by Ord*. 519, 520, 521 ; see Ord. 525. And it 
would therefore seem preferable to obtain the Order appointing a 
guardian in such cases under Ord. 610.

Moiions for ad
ministration.

Where an infant, or lunatic, is made party to proceedings by motion 
for administration, sale, or partition, the order appointing a guardian 
ad litem may be properly obtained before the notice of motion for the 
administration, sale or partition, is returnable : Barry v. BraziU, 
1 Chy. Ch. R. 237. In such a case, the application to appoint a 
guardian ad litem to a lunatic, should be made under the preceding 
Orders, but in the case of infants, the order should be obtained on 
praecipe under Ord. 610 post.

Ord. 60, how 
effected.

Service of inftut, 523- Where a person required to be served with an 
judgmentonder office-copy of a decree, pursuant to Order 60, is an 

infant, or a person of unsound mind not so found by 
inquisition, the service is to be effected upon such 
person or persons, and in such manner, as the Master 
before whom the reference under the order is being 
prosecuted directs. (1st April, 1867; Ord. 14.)

This Order would seem to be still in force in all the Division!. 
The Master under, Ord. 587, may appoint a guardian ad litem for any 
infant, or person of unsound mind, required to be served under Ord. 
60, and service of the judgment is then directed to be made on such 
guardian : see post Ord. 525.

Persons served under Ord. 60 are not thereby made parties to the I 
action, they are simply bound by the proceedings, and enabled tel 
attend them if they wish : see Ord. 60 note.

524. At ar 
Master under 
fit, require a 
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copy of the d
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587 post, but it f 
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ce of motion under 1 
o be appointed for 1 
iv appointed at any 1 
6.)

524. At any time during the proceedings before a Master may n- 
Master under an order, the Master may, if he thinks -><< to be. J appointed for
fit, require a guardian ad litem to be appointed for lunaUc
any infant, or person of unsound mind not so found judgment, 
by inquisition, who has been served with an office-

o infants made parties 1 
» served with notice of 1 
v governed by Ord. 610. 1 
ing confined to the case 1

copy of the decree. (1st April, 1867; Ord. 11.)

The Master may now, himself, appoint the guardian under Ord.
587 poet, but it would seem doubtful whether the Master can make 
the appointment except upon notice as prescribed by Ord. 520. It

ing in his office, may, 1 
ns ad litem to infant, and 1 
ons to a Master would 1 

• see Ord. 525. And it 1 
the Order appointing a 1

would, therefore, appear preferable in all cases where an order for 
he appointment of a guardian ad litem is necessary, that it should 
be obtained under Ord. 610.

525. Guardians ad litevx for infants or persons of

to proceedings by motion 1 
er appointing a guardian ■ 
notice of motion for the I 
ible: Barry v. Brazil1, 1 
ippli cation to appoint a 1 
ule under the preceding ■ 
sr should be obtained on ■

unsound mind not so found by inquisition, who shall wlih”ac^’udg-611 
be served with an office-copy of a decree, are to be pointed.0” “P 
appointed in like manner as guardians ad litem to

I answer and defend, are appointed in suits on bill filed.
(1st April, 1867; Ord. 12.)

Since the passing of this Order the practice as to the appointment
I of guardians ad litem to infant defendants by bill was materially

i be served with an 1 
to Order GO, is an 1 
d not so found by 1 
effected upon such 1 
iner, as the Master 1 
the order is being 1 

7; Ord. 14.)

1 changed by Ord. 610 post ; as regards lunatics, the practice laid down
I by the preceding Orders continues in force.

526- A person desirous of appointing a guardian for Person desiring
I him to defend a suit, may go before a Judge or Master Manadiitm"

•ni i t • r . ° appointed to him-1 with the proposed guardian if he thinks ht to do so. *>'• may attend1 . Judge with pro-1 But he must satisfy the Judge or Master by7 affidavit p°8i,d guardian. 
1 that the proposed guardian is a fit person, and has no

ce in all the Divisions. 1 
guardian ad litem for any 1 
to be served under Ord. 1 

icted to be made on such 1

1 interest adverse to that of the person of whom he is
1 to be the guardian in the matter in question; and if
I the affidavit is not sufficient for this purpose, the Judge Evidence re- 
I or Master may7 examine the proposed guardian, or the catiom °n apph"

eby made parties to the 1 
ceedings, and enabled to 1

I person making the affidavit, vivd voce, or require fur- 
I ther evidence to be adduced until he is satisfied of the
I propriety of the appointment. (6th June, 1853; Ord. 2.)
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Costa ofgairdian 
ad litem.

Official guardian 
to be appointed.

Proceedings set 
aside where guar
dian ad lit. irreg
ularly appointed.

When on the application of the plaintiff for the appointment of a 
guardian ad litem, to an infant, or lunatic, defendant, the guardian 
appointed was the nominee of the Court, the plaintiff was bound in 
any event to pay the guardian’s costs, but where the nominee of the 
defendant was appointed, there was no such liability : Clemente v. 
Arnold, 3 Chy. Ch. R. 75. The Official Guardian ad litem is now, by 
the direction of the Court, appointed in all cases, unless some special 
reason exists for the appointment of some other person.

Where a guardian was irregularly appointed upon insufficient 
notice to the infant, the appointment was set aside on the application 
of the infant after decree : Hamilton v. Hamilton, 2 Chy. Ch. R. 160.

oftofcnt’s'estate 527- A pétition for the sale or other disposition of
how entitled. the real estate of an infant, is to be intituled in the 

matter of the infant. (3rd June, 1853; Ord. 37, s. 1.)

Official guardian By direction of the Judges : “In all applications which may be made 
ex p. applications for the sale of infants’estates, the Local Judge, or officer to whom 
infanta*when** aPPl'cat*on may be made is to be careful to require the Official

Guardian ad litem to be notified on behalf of the infants, before 
disposing of any question in which the interests of the infants, and 
their mothers, or other persons who may act as their next friends, 
may conflict—e. </., questions as to whether the lands should be sold 
free from, or suoject to, any estate which the next friend may have 
therein, and whether a sum in gross, or annual sum, should be paid in 
lieu of such estate of dower, curtesy, &c., to which the next friend 
may be entitled, &c., Ac.” (Circular Letter of 6th Oct. 1882.)

ized.

Applications for the sale, leasing, or other disposition of the real 
estate of infants are authorized by R. S. O. c. 50 s. 76, et mq. 
where it is made to appear to the Court, that it is necessary, or 
proper, for the maintenance or education of the infant ; or that, by 
reason of any part of the property being exposed to waste and dilapi
dation, or to depreciation from any other cause the interest of the 
infant requires, or will be substantially promoted by such disposition. 
Where a sale is necessary for the payment of the debts of the

to beconeidered!ancestor it may be ordered : Re McDonald, 1 Chy. Ch. R. 97 ; J?<
Barker, 6 P. R. 225. But it should be shewn that unless the sale| 
or other disposition, is made, the estate will sustain loss, or that the 
creditors are about to enforce payment of their demands by suit: 
Re Boddy, 4 Gr. 144. Where none of the circumstances mentioned in 
the Act are proved to exist the Court has no authority to make any 
order : Calvert v. Godfrey, 6 Beav. 197 ; Re Phelan, 6 P. R. 259, and 
see Re Jacket, 3 C. L. J. N. S. 69, where the Court refused to sanc
tion a renewal of a lease made by the infant's ancestor ; and where it

appeared that th 
infants' father th. 
refused : Re McD 
repay a relative s 
maintenance of tl 
see Edwards v. D

No sale, lease, ( 
visions of any will 
vised or granted t< 
Re Smith, 6 P. R. 
Ch. R. 182 ; but s

A guardian of 
Court, make a vali 
U. C. Q. B. 602 ; . 
10 Gr. 72 ; the r< 
describing the gua 
instead of a guard!

The Statute says 
infant by his next 
out the infant's co 
R. S. 0. c. 40, a. 7
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Rule S. C. 422 ; se,
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or the appointment of a 
defendant, the guardian 1 

i plaintiff was bound in 
lere the nominee of the 
h liability : Clemente v. 
dian ad litem is now, by 
ises, unless some special 
1er person.

nted upon insufficient 
aside on the application 
lion, 2 Chy. Ch. R. 160.

■ appeared that the application was made more for the benefit of the
1 infants' father than of the infants themselves, the application was
I refused : Re McDonald, 1 Gr. 90 ; neither will a sale be ordered to
I repay a relative such as a father, mother, or brother, for the past
I maintenance of the infant : Keller v. Tache, 1 Chy. Ch. R. 388 ; and
1 see Edwarde v. Dor yen, 19 Gr. 101.

No sale, lease, or other disposition can be ordered against the pro- No disposition
I visions of any will or conveyance by which the estate has been de- ^nt^r'y'to'any1 
I vised or granted to the inf^nt^or for his use : R. S. 0. c. 40, s. 77 ;wl11 ”r deed- 
I Re Smith, 6 P. R. 282 ; Re^Wileon, 7 P. R. 244 : Re Callicott, 1 Chy.
1 Ch. R. 182 ; but see Re Bishoprick, 21 Gr. 589.

>ther disposition of 
e intituled in the 
53; Ord. 37, s. 1.)

A guardian of an infant, cannot, without the sanction of the Gusrdlen cannot 
1 Court, make a valid lease of his ward’s land : Colline v. Martin, 41 S*infsnt,s’1|and** 
1 U. C. Q. B. 602 ; Switzer v. McMillan, 23 Gr. 538 ; Towneley v. Neil, sanction

1 10 Gr. 72 ; the report of the last case appears to be erroneous in 
■ describing the guardian who made the lease as a guardian ad litem,

ions which may be made 
ge, or officer to whom 
i to require the Official 
of the infants, before 

sts of the infants, and 
t as their next friends, 
le lands should be sold 
i next friend may have 
sum, should be paid in 
which the next friend 
f 6th Oct 1882.)

■ instead of a guardian of the estate of the infant.

The Statute says, the application is to be made in the name of the Application for
1 infant by his next friend, or his guardian, but cannot be made with- »a|e. &«■. how to 
1 out the infant’s consent, if he is of the age of fourteen, or upwards . 
fl R. S. O. c. 40, s. 78, and see poet Ord. 532 ; but see Ord. 528, post.

Applications for the sale, or other disposition, of infants’ estates,
■ may be made to the Master in Chambers, and it would also seem they
■ may now be made to the County Court Judges, or Local Masters.
■ Rule S. C. 422 ; see Holmested’s Maul Pr. pp. 213-214.

The Court may order the execution of the conveyance by the infant, Execution ot con-

disposition of the real 
>. c. 50 s. 76, el teq. 
lat it is necessary, or 
he infant ; or that, by 
id to waste and dilapi- 
se the interest of the 
ed by such disposition, 
of the debts of the 
Chy. Ch. R. 97 ; Be 

n that unless the sale, 
retain loss, or that the 
eir demands by suit: 
instances mentioned in 
lutnority to make any 
tlan, 6 P. R. 259, and 
Tourt refused to sane- 
ncestor ; and where it

fl or some one on his behalf, and a conveyance so executed is binding T®yanoe- 
fl on the iufant, as if made after he had attained his majority ; R. S. O- 
E c. 40, ss. 79, 80 ; Rae v. Oeddes, 3 Chy. Ch. R. 404.

The proceeds of lands sold, or disposed of under the direction of proceed* ofeale, 
fl the Court, retain the quality of the estate sold, or disposed of, so far M 1,ty of
■ the rights of the infant’s heirs, and next of kin,are concerned : R. S. O.
■ c. 40, s. 82; Fitzpatrick v. Fitzpatrick,6 P. R. 134; Thompson v. McCaf-
■ frey, 6 P. R. 193; Campbell v. Campbell, 19 Gr. 254. But where
■ such moneys descend as realty, if the heir do not effect an actual re- 
E conversion they will pass to his representatives as personalty : Mor- 
1 daunt v. Bemoell, 19 Ch. D. 302 ; 45 L T. N. 8. 585.

Where the mother of the infant is a lunatic an application may be order for bar of 
fl made for an order barring her dower : 44 Viet. c. 14 (O) ; 46 Viet. o. dower- 
1 12 (0) ; R S. O. c. 126, ss. 8-10. The application must be made to a
1 Judge in Chambers : Re Colthart, 9 P. R. 356.

Settled Estates.—The Court has also the same jurisdiction which Settled estate*.

V
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jurisdiction of 
Court in regard 
to.

Sale cannot be 
made of part to 
improve residue.

the Court of Chancery in England had on the 18th March, 1865, in 
regard to leases, and sales, of settled estates, and in regard to enabling 
infants, with the approbation of the Court, to make binding settle
ments of their real, and personal, estate on marriage : see R. S. 0. c. 
40, s. 85. The jurisdiction of the English Court of Chancery, at the 
above date was'regulated by Imp. Acts 19 & 20 Viet., c. 120; 21 
& 22 Viet., c. 77 ; 25 & 26 Viet., c. 108; 28 Viet., c. 45; see 
Taylor & Ewart’s Judicature Act, p. [119],

The Court has no power under R. S. O. c. 40, s. 85, to order the 
sale of a part of a settled estate, in order to make improvements on 
the remainder : Re Moore’s Settled Estates, 6 P. R. 281 ; Re Cham
bers, 27 Beav. 653 ; nor can it sanction an exchange : Re Bishoprick, 
21 Gr. 589 ; but in that case, on its being shown that, unless the ex
change were made the property was liable to depreciation in value, 
the sale was directed under R. S. O. c. 40, s. 76 ; but the provisions 
of sect. 77, prohibiting any sale, or disposition against the provisions 
of any will, or conveyance, do not seem to have been considered in 
that case.

Applications as to leases, and sales, of settled estates, and to enableApplications
respecting set- minArs to make binding settlements of their real, and personal estate.

oiymarriage ; and in regard to questions submitted in the form ofbe made to a 
Judge. special cases by persons under disability of infancy or lunacy, under 

R. S. 0. c. 40, s. 85, are excluded from the jurisdiction of the Master 
in Chambers and the County Court Judges, and Local Masters : Ord. 
560, post ; Rule C. S. 420-422 : and see Holmested’s Manl. Pr. 210-214.

528. The petition is- to be presented in the name ofPetition for sale

in whose name to the infant, by his guardian, or by a person applying by 
be presented, same petition to be appointed guardian, as herein

after provided. (3rd June, 1853 ; Ord, 37, s. 2.)

Variance be- There is a variance between this Order, and the Statute R. S. 0. c. 
tw^nord. and 40, B. 73, which provides that the application shall be in the name of 
78..................the infant by his next friend, or by his guardian. 1

529- The petition is to state'the nature and amountPetition for sale 
of infant’s estate,
what itisto state. 0f the personal property to which the infant is enti

tled—the necessity of resorting to the real estate—its 
nature, value, and the annual profits thereof. It must I 
also state circumstances sufficient to justify the sale or 
other disposition of the estate, and the application of 
the proceeds in the manner proposed. The prayer must
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shall be in the name of 

ian. i

nature and amount 
the infant is enti- 

the real estate—its 
J thereof. It must 
► justify the sale or 
the application of 
i The prayer must

Chancery Order 529.

state specifically the relief that is desired ; it must 
designate the lands to be disposed of, and must pro
pose a scheme for that purpose, and for the appropri
ation of the proceeds. If an allowance for the main
tenance is desired, it must be so prayed, and a case 
must be stated to justify such an order, and to regulate 
the amount. (3rd June, 1853 ; Ord. 37, s. 3.)

A similar procedure prevails in the State of New York : see Tyler Court has no 
on Infancy, p. 300, s. 196. Apart from the power given by the der'sale^exMpt 
Statute, the Court has no authority to direct the sale of an infant's under Statute, 
estate, on the mere ground that it would be beneficial : Calvert v.
Godfrey, 6 Beav. 197.

The circumstances justifying a sale of an infant’s estate, under the Circumstance» 
Statute, are : (a) The fact that the sale is necessary, in order to main- J^o/hifant * 
tain, or educate, the infant ; or, (b) that by reason of the property, or estate, 
any part of it, being exposed to waste and dilapidation, or to depreci
ation from any other cause, the interest of the infant, requires, or will 
be substantially promoted by, a sale, or other disposition : «ee R. S. O. 
c. 40, s. 76. a

A sale may be authorized for the payment of the ancestor’s debts Payment of debt* 
for which the estate is liable, where the creditors are pressing, 
and loss is likely to be incurred, if the sale be not made : Re Roddy,
4Gr. 144 ; Re Barker, 6 P. R. 225.

The petition may be presented to the Master in Chambers, who has Master In Chain- 
power to direct a sale—and take all necessary accounts, and make all tton toonièrsale 
necessary inquiries, bm an order of a Judge must be obtained, for the 
payment out of Court of any money realised from any sale, or other 
disposition of the estate : Rule S. C. 424.

Where the father of an infant is living, it is his duty primâ facie to Duty of father 
support and maintain, and educate, the infant, no matter what the X^m,toin hiS 
infant’s fortune may be : Simpson, on Infancy, p. 161 ; and main
tenance is not ordinarily allowed out of the infant’s estate, except 
upon proof that the father is unable to maintain, and educate, his 
children, according to their station and prospects in life ; and al
though where there is an express trust in the marriage settlement, 
to which the father is a party, requiring the trustees to expend 
the trust fund for the support of the children of the marriage, such a 
trust may be enforced by the father : Mundy v. Earl Howe, 4 
Bro. C. C. 223 ; yet where the trustees have an option, or a mere 
power, to do so, the Court will not vompel them so to apply the trust
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N
Mother not so 
hound.

On sale being 
directed, inquiry 
as to debts of 
ancestor made.

Sale not ordered 
in administra
tion action, when 
brought merely 
for maintenance 
of infants.

Principal not 
usually broken 
into.

fund except on evidence of the father’s inability to maintain the in
fant : Wilton v. Turner, 48 L T. N. S. 370.

A mother is not under any obligation to support her offspring, and 
consequently maintenance will be allowed out of the children’s own 
property, without’ reference to her ability to support them : Simp, 
161.

Upon an application under the R. S. 0. c. 40, s. 76, for the sale of 
an infant’s estate, it is usual before directing any application of the 
proceeds, to require proof of payment of the debts of the ancestor, in 
cases where the infant has become entitled to the property directed 
to be sold, as heir-at-law, or devisee ; or to require an advertisement 
to be issued for creditors, where no sufficient advertisement has pre
viously been issued by the personal representative, and the Court then 
makes provision for the payment of the debts, if any. Where the 
sole object of the sale is the maintenance of the infant, the proceed 
ings ought to be taken under the R. S. 0. c. 40, s. 76, and not by way 
of action for the general administration of the estate ; and the Court 
nas refused, where the latter proceeding has been adopted unneces
sarily, to sanction a sale in the administration proceedings, for the 
purpose of maintenance ; Fenwick v. Fenwick, 20 Gr. 381 ; GoOdfelltw 
v. Bannie, lb. 425 ; Foster v. Patterson, lb. 345.

As a general rule the Court will 'not break in upon the principal 
money, for the maintenance, and education, of infant legatees, still it 
may be done where necessary : Ashboughv. Ashbough, 10Gr.430.

oMt's’wtau ^30 The petition may'pray for the appointment of 
™n!ntm*ntfofap a guari^an> 68 well for the disposal of the infant’s 
guardian. estate. In that case a proper case must be made by 

the petition, and established by the evidence, for the 
appointment of the person proposed. (3rd Jufié, 1863: 
Ord. 37, s. 3.) ^ r

High Courtaud The Surrogate Court has also power to appoint guardians to mi 
Surrogate Court nors : See R. S. O. c. 132 ; 44 Vick c. 16 (0). These Statut», 
powerk’to'ap-6111 however, do not exclude the jurisdiction of the High Court : Si 
for'irirnilta^tannard, 1 Chy. Ch. R. 15 ; Re McQueen, McQueen v. McMillan, 

23 Gr. 191.
When Surrogate Where a guardian has been appointed by the Surrogate Court, the 

•pointed guardian, Hi8h Court will not appoint any other except for cause, and it 
High Court will ’ should therefore be shewn, on applications to appoint guardians undo 
not appoint. tj,ese Orders, that the minor has no guardian.

Where the High Court appoints a guardian of the person and |

estate of a mil 
And if a guai 
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145.
$ in upon the principal 
f infant legatees, still it 
Anhbouyk, 10Gr.430.
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osai of the infant’s 
i must be made by 
e evidence, for the 
1. (3rd June, 1853:

•point guardians to mi 
5 (0). These Statutes, 
of the High Court : Ri 
, McQueen v. McMillan,

the Surrogate Court, the 
xcept for cause, and it 
> appoint guardians under

a.
rilian of the person anil

estate of a minor, it usually requires (the guardian to give security.
And if a guardian has been appointed by a Surrogate Court, an i®utuj1"‘3^>^er 
inquiry is sometimes ordered as to whether the guardian so appoin- sufficiency of 
ted has given sufficient security ; and if he has not, then he is evcurity" 
required to give additional security before he is empowered to receive 
moneys on account of the infant. Where, however, the fortune of 
the infant is trifling, and the fund is lodged in Court, the Court 
frequently dispenses with security being given by the guardian ; and 
requires instead an affidavit to be filed by the guardian from time to Security when 
time, showing the due application of moneys paid to him under d,8PenFed with- 
the order of the Court.

Although the Court is in the habit of paying respect to the wishes ln appointment
and directions of a' testator in reference to the guardianship, and of iiusrdUn Court 

. ° r considers interest
care of his children, it will not do so, where it is clearly shown, that of infant 
a compliance therewith, would be prejudicial to the happiness, anil 
moral training, of the infants : Anon, 6 Gr. 632 ; Re McQueen,
McQueen v. McMillan. 23 Gr. 191.

So, where there was a contest between a step-father and an uncle, 
and the child preferred the former, the Court being satisfied that it 
was better for the infant that the uncle should be appointed, ap 
pointed him : Re Irwin, 16 Gr. 461. The Court may remove testa
mentary guardians, and trustees, for the same causes as other guar
dians : R. S. 0. c. 132, s. 8.

Where the father is living, if it is proposed to appoint any other Where father 
person guardian, the father must be notified of the application : Re be'notiied of*1*1 
Htnriclcs, 2 Chy. Ch. R. 418. application.

It is improper to give a reversionary guardianship of wards in Guardianship not 
Court to the successors in office of aÿy named person : Murphy v. to a person and 
Lumphier, 12 Gr. 241. office111***10" ‘n

It is'a contempt of Court to remove award of Court from the Remorsi of ward 
jurisdiction, without the sanction of the Court; and the Court w;n from jurls4ivtion 
'nterfere on the application of hie guardian to prevent his removal :
Re Qillrie, 3 Gr. 279.

A guardian appointed either by the Surrogate Court, or b/tlie Guardian cannot 
High Court, has no power to make leases of the infant’s lands in his withôm'iaiIrttoL 
name : Toumeley v. Neil, 10 Gr. 72 ; Switzer v. McMillan, 23 Gr. 538 ofCourt- 
The report of Townsley v. Neil appears to be erroneous in describ. 
ing the guardian, as a guardian ad litem.

The sanction of the Court should be obtained to all dispositions, 
whether by sale, or lease, of an infant’s estate.

531. Upon all petitions for the sale of an infant’s o« au petition, 
estate, the infant is to be produced before a Judge in
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infant to to be 
produced to 
Judge, or Master, gy 8 5)

Chambers, or before a Master. (3rd June, 1853 ; Ord.

Production ofin- Where the infant is out of the jurisdiction, and not of an age 
pensed with. making his consent to the proceedings essential, his production 

before the Master may, on application to a Judge, be ordered to be 
dispensed with : Re Law, 9 P. & 251 ; S. C. sub nom. Re Love, 18 
C. L. J. 371.

But unless this order be obtained, the infant should in all cases 
be produced before the Master, even though he be under fourteen 
years. 1

532- Where the infant is above the age of sevenInfant if over

examined years he is to be examined, apart* by the Judge or
Master, upon the matter of the petition, and as to his 
consent thereto, as required by the Statute ; and his 
examination is to be stated to have been taken under 
this Order, and is to be annexed to and filed with the 

Examination to petition. Where the infant is under the age of seven 
petition. years, the fact is to be certified „by the Judge or Mas

ter before whom he is produced. (3rd June, 1853; 
Ord. 37, s. 6.)

tatnte requires At the time this Order was passed the Statute required the con- 
consent of infant r ?■
only when he is sent of an infant to be given, if he was of the age of seven years or
warrls” ” Up" upwards. The Statute has since been amended" ; and now the con

sent of the infant is only necessary when he is fourteen years or 
upwards : see R. S. 0. o. 40, s. 78. It would, therefore, seem that 
the examination of the infant is no longer necessary where he is 
under fourteen. But until there is some judicial construction of the 
Order, it is perhaps safer to adhere to the practice here prescribed.

Examination 9T The Master before whom the infant is examined, should take 
be*taken°and° down his examination in writing, and also his consent, where the 
certified by Mas- COnsent is necessary ; and this should be signed by the infant, and 

the Master, and attached to the petition : Re Arford, 6 P. R. 192.ter.

Where the infant is under fourteen, the Master should not only 
certify the fact, but also the fact that the infant was produced before 
him.

Evidence should be given before the Master identifying the infant 
and proving his age.

-ctr
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June, 1853 ; Ord. 533. The witnesses to verify the petition are also to 
be produced before the Judge, or Master, and are to be 
examined vivd voce'to the matter of the petition, and Ma°ter-

m, and not of an age 
ential, his production 
idge, be ordered to be 
sub nom. Be Love, 18

the depositions so taken are to be stated to have been 
taken under this Order. (3rd June, 1853; Ord. 37, s. 7.)

nt should in all cases 1 
he be under fourteen 1

Formerly a subpoena might be issued under Ord. 266, for the Oral avideneajn 
examination of witnesses in support of the application ; but whether ttonfhow ob
tins practice may still be followed, is doubtful. In Monaghan v.taini,d'

' Dobbin, 2 C. L. T. 260 ; 18 C. L J. *180, it was held that a witness

the age of seven 1 
by the Judge or 1 

tion, and as to his 1 
Statute ; and his 1 

been taken under 1 
nd filed with the 1 
: the age of seven 1 
:he Judge or Mas- 1 
(3rd June, 1853; 1

could not be examined in support of a motion, without an order ; 
but see contra Raymond v. Tapson, 23 Ch. D. 430 : 48 L. T. N. S.
403 : and see Ord. 534 in fra.

534- The/Masters of the „Ôourt are authorized to »uthor-ized to take ex-
examine infants and witnesses under the preceding amination with-r o out spécial order
Order, without special order or reference. (3rd June
1853; Orel. 37, s. 8.)

- -V
Probably not only the Masters in Chancery holding office when

The Judicature Act came into operation, and their successors, have 
power to act under this Order, but also the County Judges, who 
under J. A. s. 64, become ex officio Local Masters. The duties and

•tute required the con- 1 
age of seven years or 1 

ed ; and now the con- 1 
e is fourteen years or 1 
1, therefore, seem that 1 
necessary where he is 1 
:iol construction of the 1 
.ctice here prescribed.

powers of the latter class of Masters do not, however, seem to be 
very clearly defined by The Judicature Act.

535- Upon a petition so verified, the Court may either court may grant. .. - ' relief or require
grant the relief prayed at once, or make such order as further evidence, 
to further evidence, or otherwise, as the circumstances 
of the case require. (3rd June, 1853 ; Ord. 37, s. 9.)

xamined, should take 1 
his consent, where the 1 
led by the infant, and 1 
Axford, 6 P. R. 102.

[aster should not only 1 
nt was produced before 1

536- Where, by an order, a day is reserved for an Day to show 
infant defendant to show cause, it shall not be neces- be served on in-. . fant in lieu of
sary to issue a subpoena to show cause against the eubpœna, 
order, but the plaintiff is to serve the defendant after 
he attains twenty-one years of age, with an office-copy

identifying the infant 1 of the order, indorsed with a notice in the form set 
forth in schedule W.

'.fc

i.
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D»y to ehow^ It is still necegCiry to give an infant a day to show cause in judg. 
reserved in judg- meuts for foreclosurë : Gray v. Bell, 46 L. T. N. S. 521 ; and see 
infonto8!» fore- ^34» n°te. This Order would, therefore, seem to be still in 
closure. ^ force in all the Divisions of the High'Court.

Committees of 537- Committees of the persons and estates of luna-
lunatics to be A
appointed in tics, idiots, and persons of unsound mind, and guar-Mme manner as A # 0
Receivers. dians, excepting guardians ad litem, are to be ap

pointed in the same manner as Receivers, as nearly 
as circumstances will permit. - (3rd June, 1853 ; Ord. 
38, s. 2.)

X The mode of appointing Receivers, is regulated by Ord. 278, et
teq.

As to passing accounts of Receivers, and Committees of Lunatics, 
see pout Ord. 588.

XL.—MISCELLANEOUS.

No suit open to 
objection on 
ground that a 
declaratory de
cree is sought.

538- No suit is to be open to objection on the ground 
that a merely declaratory decree or order is sought 
thereby; and the Court may rrihke a. binding declara
tion of right without granting consequential relief. 
(3rd June, .^853 ; Ord. 28.) (Imp. Act, 15 <Ss 16 V., c. 
85, 8. 50.)

This Order would appear to be still in force : see Cox v. Baker, 3Declaratory

granted^)favour Ch. D. 359. It was formerly held only to apply to cases where the
would maire en- plaintiff-Waifentitled to relief consequent upon the declaration he 
titled to relief, asked!, if he,those to claim it, but it was held not to apply to 

cases where the plaintiff was not entitled to claim any relief conse
quent upon the declaration : Rooke v. Lord Kingsdown, 2 K. & J. 
753 ; Clarke v. Cook, 23 Gr. 110 ; Cogswell v. Suyden, 24 Gr. 474. 
Thus, a decree was pronounced declaring the true construction of 
a will, without directing administration, in a case where the plain
tiff was entitled to the latter relief if he desired it : Murphy v. 
Murphy, 20 Gr. 575 ; and see Canada Central R. W. Co. v. The 
Queen, lb. 303.

Cases in which 
declaratory 
decrees have 
been refused.

A declaratory decree has been refused, where it was sought for the 
purpose of protecting the plaintiff, against a contingent claim by the 
defendant : Jackson v. Turn ley, 1 Drevg 617 ; and see Cogswell v 
Suyden, supra ; and also where it was sought to affect future rights

in events which 1 
391 ; Dotoling v. 
reversion : Garlic 
v, Tyndall, 4 C'h 
against infants, c 
De Windt v. De 
legal right : True 
732 ; Bristow v. 
Works v. Sant, 7

But in some ça 
rights. Thus the 
claim to compens 
declared : Bogg v 
save expense, it h 
Byam, 19 Beav. 5
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the Court was in 
party seeking sucl 
Court would itseli 
established at law.

540- In all 
practice, a refe 
the Court imv 
thinks fit, and 
in full Court, 
(3rd June, 185

This Order is s 
cases, lo save th 
usuidfinstance of 
to be taken invol 
usually directs tl 
inserted in the

Occasionally, 1 
been taken undei

541 The Col 

ants, merchant 
tific persons, in 

I to enable it to c
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show cause in judg- 
, N. 8. 521 ; and see 

seem to be still in

1 estates of luna- 
tnind, and guar- 
., are to be ap- 
eivers, as nearly 
une, 1853 ; Ord.

tted by Ord. 278, et 

mittees of Lunatics,

JS.

on on the ground 
order is sought 
binding declara- 
equential relief. 
d, 15 <k 16 V., c.

see Cox v. Baker, 3 
y to cases where the 
i the declaration he 
ild not to apply to 
aim any relief conse- 
ingsdown, 2 K. & J. 
Sugden, 24 Gr. 474. 
true construction of 
:ase where the plain- 
lired it : Murphy v.
I R. W. Co. v. The.

it was sought for the 
itingent claim by the 
and see Coy swell v- 

) affect future rights

in events which had not happened : Lanydale v. Briggs, 8 D. M. & G.
391 ; Dowling v. Dowling, 1 Chy. App. 612 ; or persons entitled in 
reversion : Oarlick v. Lawson, 10 Ha. App. xv ; or not in esse, Bright 
V. Tyndall, 4 Ch. D. 189 ; or to declare a purely legal question ns 
against infants, even by consent ; Webb v. Byng, 8 D. M. & G. 633 ;
De Windt v. De Windt, 1 L. R. H. L. 87 ; or to declare a merely 
legal right : Trustees of Birkenhead Docks v. Laird, 4 D. M. & G.
732; Bristow v. Whitmore, 4 K. & J. 743 ; Metropolitan Board of 
Works v. Sant, 7 L. R. Eq. 197 ; Jenner v. Jenner, 1 L. R. Eq. 361.

But in some cases the Court has made a decree declaring future Cases in which 
rights. Thus the question of the right of renewal, on which a lessee’s righ^mad” °‘ 
claim to compensation for land taken by a railway depended, was 
declared : Bogg v. Midland R. W. Co., 4 L. R. Eq. 310 ; and, to 
save expense, it has construed executory marriage articles : Byam v.
Hyam, 19 Beav. 58.

Order 539 provided that where, according to the former practice, Ord. 639. 
the Court was in the habit of refusing equitable relief, until the 
party seeking such relief had established his legal title at law. The 
Court would itself determine the legal right, or might direct into be 
established at law. It is obviously now obsolete.

540. In all cases where, according to the present court, or Judge, 
practice, a reference to the Master would be directed, mittere wiThout 
the Court may dispose of such matters itself, if it csmuT? Master 
thinks fit, and may direct the proceedings to l-o taken
in full Court, or in Chambers, as it finds expedient.
(3rd June, 1853 ; Ord. 33, s. 1.)

This Order is still in force. It is usually acted upon only in simple 
cases, Jto save the expense of a reference to a Master. The most 
ttsuidf in stance of its application being, where the account necessary 
to be taken involves a mere computation. In such a case the Judge 
usually directs the Registrar to ascertain the ambunt, and it is then 
inserted in the judgment, or order, as the finding of the Court.

__ Occasionally, however, the accounts in an administration suit have 
I teen taken under this Order.

541. The Court may obtain the assistance of account- court may obtain 
ants, merchants, engineers, actuaries, or other scien- ports.
tific persons, in such way as it thinks tit, the better 

[ to enable it to determine any matter in evidence in any
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cause or proceeding, and may act on the certificate of 
such persons. (3rd June, 1853 ; Ord. 33, s. 2.) Imp. 
Act, 15 <t 16, V.,c. SO, s. 42.

Master cannot 
employ experts.

This Order is still in force ; see Hawkins v. Mahaffy, 29 Gr. 326. 
It is only the Court that is authorized to obtain the assistance of 
experts. A Master to whom a cause is referred, has no authority to 
employ experts for the purpose of assisting him to come to a con
clusion on matters referred to him : Re Robertson, Robertson v. Ro
bertson, 24 Gr. 555 ; Mildmny v. Lord Methuen, 1 Drew. 216 ; 16 
Jur. 965 ; but see contra, Re London <fc Birmingham R. W. Go, 6 W. 
B. 141,

Costs of expert 
may be allowed 
though improp
erly employed.

Court cannot 
refuse to grant 
relief against 
nuisance until 
inquiry made by 
expert how it 
may be best 
abated.

After judgment 
expert may be 
appointed.

Where, however, the Master had, at the instance of the plaintiff, 
and with the consent of the creditors, in an administration suit, 
employed an expert, and the parties received the benefit of his 
services without objection, the Court on appeal by-the creditors 
refused to disallow the costs incurred : Re Robertson, Robertson v.. 
Robertson, supra.

Where! a plaintiff proves himself entitled to an injunction against 
a nuisance, or other injury, the Court cannot, before pronouncing 
judgment, order an expert to be employed, for the purpose of ascer 
taming tfie best mode of removing the nuisance, Ac., even though 
the injunction to which tjiejplaintiff is entitled, be a difficult one for 
the defendant to obey: Attorney-General v. Colney Hatch Asylum, 
4L E. Chy. 146 ; and a general inquiry as to what ought to be done 
to preserve the plaintiff’s light, and air, was refused : Stokes v. City 
Offices Co. 13 W. R. 537. But after judgment, the opinion of an 
expert ,kaay be taken, as to the time which ought to be allowed, for 
carrying it into effect : Attorney-General v. Merthyr Tydfil, 5 W. E. 
(1870) 148.

Expert cannot 
call witnesses. 
His reports not 
conclusive.

An/ expert cannot call witnesses : Morris v. Llanelly R. 
W. 3Ï. (68) 46 ; and his report is not conclusive : Ford v. 
D. J. S.

IF. Co., 
lynte, 2

127 ; Adamson v. Gill, 16 W. R. 306.
Appointment of 
expert maybe 
eicpartt.

Vÿhere an expert is employed, it is not absolutely necessary that 
the appointment should be made in the presence of the parties : 
Re London and Birmingham R. IF. Co., 6 W. R. 141.

Cases in which An expert has been employed to ascertain the effect of a dam on 
expert appointed. y.a^er penned back : Hawkins v. Mahaffy, 29 Gr. 326 ; and the |

amount of encroachment of alluvium on a sea shore : Attorney-Gem 
ral v. Chambers, 4 D. G. & J. 55, 58 ; and as to the effect of using | 
steam boats on a canal : Case v. Midland R. IF. Co., 27 Beav 
247.

542. Whe 
Court, pleat 
another offic 
with whom t 
is, upon prod 
requiring the 
same are reqi 
transmit the 
in the certifie

This Order is 
in an action an 
cured in the Chi

Where the c 
produced, an o 
affidavit on prod 
in the custody o 
made ex parte fi 
279 ; but see H 
produce doenmet 
that the original 
office copies will 
Ch. R. 389 ; Jar 
6 Beav. 335 ; An 
the order must

543. Wher 
from one offi 
they are to bi 
the officer req

544 Whei
by an officer 
outer County 
one in Toroni 
by express, ai 
ing their tra 
to cover the < 
mission to th<
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i the certificate of 
i. 33, s. 2.) Imp.

. Mahaffy, 29 Gr. 326.
>tain the assistance of 
ed, has no authority to 
him to come to a con- 
rtson, Robertson v. Ro- 
tuen, 1 Drew. 216 ; 16 
\gfiam R. W. Co, 6 W.

stance of the plaintiff, I 
vn administration suit, 
red the benefit of his 
ppeal by* the creditors 
Robertson, Robertson v..

to an injunction against 
lot, before pronouncing 
>r the purpose of ascer 
mce, &c., even though 
id, be a difficult one for 
Colney Hatch Asylum, 

i what ought to be done 
refused : Stokes v. City 
lent, the opinion of an 
ught to be allowed, for 
Merthyr Tydfil, 5 W. K.

v. Llanelly R. W. Co., 
sive : Ford v. " ynte, 2 
106.

isolutely necessary that 
resence of the parties : 
V. R. 141.

l the effect of a dam on 
ry, 29 Gr. 326 ; and the 
a shore : Attorney-Gc* 
■s to the effect of using 
R. W. Co., 27 Bear

542- Where on a proceeding before an officer of the d"”m™Xi0from 
Court, pleadings or other documents, filed with coum^notoel 

another officer of the Court, are required, the officer 
with whom the pleadings or other documents are filed, 
is, upon production of a certificate signed by the officer 
requiring the pleadings or other documents, that the 
same are required for some proceeding before him, to 
transmit the pleadings or other documents mentioned 
in the certificate.

This Order is still in force. Where pleadings or other documents 
in an action are required at the trial, their production may be pro
cured in the Chancery Division, under Ord, 165 ante.

Where the documents in some other cause are required to be J^umen™ ”n 
produced, an order should be obtained. When a party in hig other causes may 
affidavit on production referred to documents produced by him, and 
in the custody of a Deputy Registrar in another suit, an order was 
made ex parte for their production : Oainer v. Doyle, 2 Chy. Ch. R.
279 ; but see Hamelyn v. White, 6 P. R. 143. On a motion to 
produce documents in another cause at the trial it should be shewn 
that the original documents are required, and that the production of 
office copies will not be sufficient : Chadwick v. Thompson, 2 Chy.
Ch. R. 389 ; Jarvis v. White, 8 Ves. 313. Attomey-Oeneral v. Ray, of originals is 
6 Beav. 335 ; Alton., 13 Beav. 420 ; and ordinarily, an application for ueceeear>'- 
the order must be on notice : Lamb v. Danby, 9 W. R. 765.

543. Where such documents are to be transmitted Document», howtransmitted in
from one officer of the Court in Toronto to another, Toronto, 

they are to be transmitted by delivering the same to 
the officer requiring the same, or his clerk.

544. Where such documents are to be transmitted d™u™nu°t°,°or 
by an officer of the Court in Toronto to one in an outer 
outer County, or from an officer in an outer County to
one in Toronto, they are to be sent by parcel post, or 
by express, and, before they are sent, the party requir
ing their transmission is to deposit a sufficient sum 
to cover the expense of transmission, and of re-trans
mission to the office from which they are sent.
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Documents to be 
returned.

r

545- As soon as the purpose for which any such 
documents are required is completed, the officer to 
whom they have been sent is to re-transmit them 
to the office from which they were sent.

Ord. 546.

it? i i

Order 546 provided that all defences are to be presented to the 
Court by demurrer or answer, or both, according to circumstances, 
and is now obsolete.

XLI.—SUPPLEMENTARY ORDERS.

bTccrmtoTby *7 547- Office copies of. decrees to be served on persons
Deputy Reg». ma(je parye8 jn the Master’s office, may be certified by

the Deputy Registrar at the place where the reference 
is being prosecuted. (5th Oct. 1859.)

This Onler is still in force, and now applies to judgments, instead 
of decrees as formerly.

Office copies, how Office copies are copies authenticated by the proper officer. In order 
to enable a local officer to authenticate a judgment which has not
been entered in his own office, an authenticated copy must be 
produced to him, with which other copies may be compared. It has 
been usual to mark them “ Examined,” and stamp them with the 
seal of office of the officer who certifies them.

The power here conferred on Deputy Registrars may now be exer
cised by Local Registrars, and Deputy Clerks of the Crown, as well 
as Deputy Registrars : Rule S. C. 417.

The right to certify office copies under this Order, has been in 
practice expended to cases where an office copy is required to be 
served on parties interested, but who are not made parties : see 
Ord. 60.

Copies of docu
ments to to 
demanded in 
writing.

548- A party requiring a copy of any pleading or 
affidavit is to make a written application for the same 
to the solicitor of the party by whom it has been filed, 
or on whose behalf it is to be used; and where the 
party has no solicitor, then to the party himself. (3rd 
June, 1853 ; Ord. 43. s. 4.)

(

The Order js si 
pnger applicable 
without a de mam 

The practice pi 
I Divisions.

An irregularity 
demanding a copy

549. When
any pleading < 
forty-eight he 
any further tii 
is not to be c 
the same. (3r

This Order wot 
It is imperative, 
Totten v. Macinty 
Ch. R 186. Fon 
costs of the cause 
copies could not 
whether the Rule 
respect is not verj 
ing copies of affida 
with whom the afl 
the practice presci 
C. P. Divisions, ai 
ill the Divisions.

DE

550 In Or<
to be read as 
“ shall ’’ is to t 
words “ with t 
to Schedules ( 
to be struck i 
words, “Clerk 
thereof.

This OnVer is 
-8S, and the for



-548. Chancery Orders 549—550. 331

which any such 
;d, the officer to 
re-transmit them 
e sent.

;o be presented to the 
ing to circumstances,

ORDERS.

served on persons 
a,y be certified by 
îere the reference
i

to judgments, instead

roper officer. In order 
jment which has not 
:ated copy must be 
be compared. It has 
tamp them with the

ars may now be exer- 
of the Crown, as well

i Order, has been in 
ipy is required to be 
; made parties : see

any pleading or 
tion for the same 
it has been filed, 
; and where the 
ty himself. (3rd

The Order js still in force as to affidavits, but it would seem no 
pnger applicable to pleadings, which are now required to be served 
without a demand : Rule S. C. 131, Holmested’s Maul. Pr.'J2.

The practice prescribed by this Order is now followed in all the 
Divisions.

An irregularity in the indorsement of the affidavit is waived by
demanding a copy : Bennett V. O'Meara, 2 Chy. Ch. R. 167.s

549- Where an application is made for a copy of where copy of
* 1 . , . document de-

any pleading or affidavit, it is to be delivered within mended, it is to 
forty-eight hours from the time of the demand ; and *‘“111148 hour», 

any further time which may elapse before the delivery 
is not to be computed against the party ^demanding 

j the same. (3rd June, 1854 ; Ord. 43, s. 4.)

His Order would seem to be still in force as regards affidavits. Copies of afflda- 
| it is imperative, and the Court will enforce compliance with it : famishing0* 

Totten v. MacIntyre, 2 Chy. Ch. R. 80 ; Burrows v. Ilainey, 2 Chy.
Ch. R 186. Formerly the costs of furnishing copies were part of the 
costs of the cause, or application, and payment of the costs of the 
copies could not be required as a condition of furnishing them, 
whether the Rules $. C. are intended to make any change in this 
respect is not very clear, see Rule S. C. 433. At law a party requir - 
mg copies of affidavits, had formerly to obtain them from the officer 
with whom the affidavits were hied on payment of the usual fees, but 
the practice prescribed by Ord. 548, is now followed in the Q. B. &
C. P. Divisions, and this Order would also secoi now applicable to 
ill the Divisions.

DECLARATORY ORDERS.

17th October, 18C8.

550- In Orders 88 and 120, the word “month” is °fL.

I On is. 88,i20j2l)0»
to be read as lunar month ; in Order 200 the word 28s-

“shall ” is to be read as permissive ; in Order 288 the
words “ with the Registrar ” are to be struck out ; and 4
in Schedules C. D. N. and S. the word “ Registrar” is
to be struck out wherever the same occurs, and the
words, “Clerk of Records and Writs” inserted in lieu
[thereof.

This Ortftr is still in force to a limited extent. Ords. 88, 120, and 
8, and the forms in schedules C. D. N. & S. are now obsolete.
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« ni hr down011 551. In accordance with the practice heretofore pre-
ciusea. vailing in the office of the Registrar, the fee of 82, 

payable on setting down a cause with the Clerk of 
Records and Writs, is to be payable only on the set
ting down of causes for examinination and hearing, 
or motion for decree, or on bill and answer; in all 
other cases the fee on setting down a cause is to be I 
fifty cents.

payabtoto*Otork The following fees, which before the- naming of a I 
of r. & w. Clerk of Records and Writs, were payable to the Reg

istrar, are now to be payable in the office of the Clerk 
of Records and Writs :—
Every Certificate for Registration.........................$0 501
Enrolling Order........................................................... 0 50
Drawing Order, per folio............... •......................... 0 201
Entering same when necessary, per folio...............0 101
Entering Certificate of Title or Conveyance, per fo. 0 101

This Order is now in force only so far as it prescribes fees for pro I 
ceedings for which no provision is made in the old Common Law | 
Tariff : see Rule S. C., 432.

Fourteen days’ 552- A notice of motion under Order 467 is to bel 
for administra- served upon all proper parties at least fourteen days! 

' before the day named for hearing the application.
It is doubtful how far this Order is in force. It has not been I 

expressly retained by the Rule» S. C., but see Rule S. C. 3, which I 
expressly retains Ords. 467 and 638, and see Holmested’s Maul I 
Pr. 216 ; and see construction placed on Rules S. C. 3, Trust A L<xu| 
Co. v. McCarthy, 19 C. L J. 188 ; 3 C. L. T. 366.

The words “at least,” indicate that the notice is to lie fourteen| 
clear days. Rumohr v. Marx, 3 C. L. T. 31.

ORDERS OF 10th SEPTEMBER, 1869.
Fees payai,lu br 553- In all suits or proceedings which, before thel 
within former passing of “The Law Reform Act of 1868,” might!
jurisdiction of f ° .... . . I
c. c. have been brought, instituted, or carried on under thee

equity jurisdiction of the County Courts, and which!

are now pent 
or carried on 
disbursement 
charged in re

The tariff pres- 
C. 515, which is

"515. In all 
Judkaturt Act, 
have been brouj 
Court, and whicl 
such fees and d 
lower tariff refe: 
Court of Chance 
for in the said lot 
like cases by the 
to the same prop- 
tariff, and the hij

The Taxing Of 
that tariff is app 
ante ; Brough v. .

The lower scale 
had jurisdiction, 
jurisdiction was <

The equity jur 
was defined by C,

“34. Any pei 
attorney) enter a 

ujjlitjwith the 
which such last : 
cases, that is to si

“ 1. A person e 
and transactions 
stock of capital n<

“2. A Credit, 
creditor seeking p, 
deceased’s assets ( 

“3. A Legate 
legatee seeking p 
$200 in amount 
assets (not exceed
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jtice heretofore pre- 1 
trar, the fee of §2, 1 
with the Clerk of 1 

)le only on the set- 1 
ation and hearing, 1 
md answer ; in all 1 
tvn a cause is to be 1

are now pending, or which may hereafter be brought 
or carried on in the Court of Chancery, the fees and 
disbursements set forth in the Schedule hereto may be 
charged in respect of the services therein enumerated.

The tariff prescribed by this Order is continued in force by Rule S.
C. 515, which is as follows :

re the naming of a 1 
payable to the Reg-1 
e office of the Clerk 1

“ 515- In all actions which (before the passing of The Ontario Rule S. C. 515, 
Judicature Act, 1881, and the Law Reform Act of 1868) might «l'thin'the'for- 
have been brought under the equity jurisdiction of the County 5!ction<of)c “uS" 

t Court, and which are now carried on in the High Court of Justice, 
such fees and disbursements may be charged as are fixed by the 
lower tariff referred to in Order 553 of the General Orders of the

......................... $0 501
........................ 0 501
......................  0 201

r folio.................0 101
reyance, per fo. 0 101
it prescribes fees for pro B 
in the old Common Law 1

Court of Chancery, and for all fees and disbursements not provided 
for in the said lower tariff may be charged the amounts allowed in 
like cases by the tariff of the 10th September, 1881, subject, however, 
to the same proportion of reduction as exists between the said lower , 
tariff, and the higher tariff of the Court of Chancery. ”

The Taxing Officer is to tax according to the lower scale wherever Taxing officer to 
that tariff is applicable without any express direction : see Ord. 318 seale^fpMcfble 
ante ; Brough v. Brantford, 25 Gr. 43.

The lower scale is applicable only where the County Court formerly Lower scale, 
had jurisdiction, in those cases, therefore, where the County Court when aPP|lcable-

Order 467 is to bel 
least fourteen days! 
the application.
force. It has not betnM 

t see Rule S. C. 3, which 1 
l see Holmested’s Maul ■ 
ules S. C. 3, Trust <fc LwW 
T. 366.

jurisdiction was excluded, the higher scale costs should be allowed.

The equity jurisdiction formerly possessed by the County Courts former equity 
was defined by C, S. U. C. c. 15 ss. 34 k 35, which were as follows : ^r^*dlction of

“ 34. Any person seeking equitable relief may (personally or by c. s. u. C, c. 18, 
attorney) enter a claim against any person from whom such relief is a- 34- 
eenght, ) with the clerk of the County Court of the county within 

'which such last mentioned person resides, in any of the following 
cases, that is to say : . >

“ 1. A person entitled to, and seeking, an account of the dealings Partnership.
8 notice is to lie fourteen*
31.

and transactions of a partnership dissolved or expired, the joint 
stock of capital hot -having been over |800 ;

SMBER, 1869. 
js which, before the! 
V.ct of 1868,” migbte 
harried on under the! 
y Courts, and which*

“ 2. A Creditor upon the estate of any deceased person, such by* cr'ili'tor*1.*0'* 
creditor seeking payment of his debt (not exceeding $200) out of the 
deceased’s assets (not exceeding $800) ;

“3. A Legatee under the-will of any deceased person, such Suit for legacy 
legatee seeking payment or delivery of his legacy (not exceedingby ^S®4®*'

$200 in amount or Vrlue) out of such deceased person’s personal 
assets (not exceeding $800) ;
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Administration, 
by residuary 
legatee.

Or personal 
representative.

Mortgage suits 
for foreclosure, 
or sale.

Redemption.

Equitable relief.

Injunctions.

Chancery Order 553.

“ 4. A Residuary Legatee, or one of the residuary legatees of 
any such deceased person, seeking an account of the residue and 
payment, or appropriation of his share therein, (the estate not ex
ceeding $800);

“5. An Executor, or Administrator, of any such deceased 
person seeking to have the personal estate (not exceeding $800) of 
such deceased person, administered under the direction of the Judge 
of the County Court for the county within which such executor or 
administrator resides ; .

“ 6. A Legal, or Equitable, Mortgagee, whose mortgage has 
been created by some instrument in writing, or a judgment creditor 
having duly registered his judgment (a), or a person entitled to a 
lien or security for a debt, seeking foreclosure or sale, or otherwise, 
to enforce his security, where the sum claimed as due does not ex
ceed $200.

“ 7. A Person Entitled to Redeem any legal or equitable mort
gage, or any charge or lien, and seeking to redeem the same, when 
the s im actually remaining due does not exceed $200 ;

“ I. Any Person Seeking Equitable Relief for, or by reason of 
any natter whatsoever, where the subject matter involved does not 
exceed the sum of $200. ”

Unctions to restrain the committing of waste, or. trespass 
to property, by unlawfully cutting, destroying, or removing trees 
or timber, may be granted by the Judge of any County Court ; and 
such injunction shall only remain in force for a period of one month, 
unless sooner dissolved on an application to the Court'of Chancery ; 
but the power to grant such injunction shall not authorize the pro
secuting of the suit in the County Court ; and the injunction may 
be extended, and the suit further prosecuted to judgment, or other
wise, in the Superior Court in the like manner as if the same had 
originated in that Court. "

Residence of 
parties, affected 
right of action 
in C. C. •

It will be observed from section 34, that in order to give a County 
Court jurisdiction, all the defendants must have been resident 
in the same county ; and in administration suits by executors or 
administrators, both plaintiffs and defendants must have been resi
dent in the same county, in order to give a County Court jurisdic
tion.

No jurisdiction if Thus in a mortgage suit, where some of the defendants were out 
did^notweddeio jurisdiction : Lawrason v. Fitzgerald, 9 Gr. 371 ; Skelly v. Skelly,
the same county. 18 Or. 495 ; or did not reside in the same county : McLeod v. Millar< 

12 Gr. 194, the County Court had no jurisdiction.

f a) Registration of judgments was afterwards abolished in 1861, 
by 24 Viet. c. 41, s. 7.

But if a perse 
a party defenda 
higher scale, if 
jurisdiction of a

Where the pi 
a County Court, 
be made parties, 
Court, the plain 
v._ Roots, 11 Gr. 
v. Martin, 2 C.

But where cr 
$200, obtained tl 
the value of the 
the lands were 
$199 10, it was 
entitle the plaint 
to» v. Stevens, 15 
$800, the plaint) 
be under $200 : <

But where the 
County Court, he 
the value of the j 
Farthest v. Laycoc

Suits for forecli 
where the mortf 
mortgage by dep 
instrument, could 
the case could be

Where the m 
value of the me 
was governed b 
estate would be 
of the County C. 
Even in cases;i 
were subsequei 
ceeded $200, tl 
Mitchell v. Mar

On a bill i 
had exercise 
account onb 
subject mat 
fore entitled
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ie residuary legatees of 
int of the residue and 
ein, (the estate not ex-

of any such deceased 
(not exceeding $800) of 
i direction of the Judge 
which such executor or

!E, whose mortgage has 
or a judgment creditor 
r a person entitled to a 
$ or sale, or otherwise, 
ed as due does not ex-

legal or equitable mort- 
redeem the same, when 
:ed $200 ;
,!EF for, or by reason of 
atter involved does not

tg of waste, or. trespass 
ing, or removing trees 
,ny County Court ; and 
a period of one month, 
he Courtof Chancery ; 
not authorize the pro- 

,nd the injunction may 
to judgment, or other- 
ner as if the same had

order to give a County 
it have been resident 
suits by executors or 

s must have been resi 
County Court jurisdic-

le defendants were ont 
r. 371 ; Shelly v. Shelly, 
nty : McLeod v. Millay 
ition.

irds abolished in 1861,

But if a person out of the jurisdiction is unnecessarily added as Defendant out of 
a party defendant, that does not entitle the plaintiff to costs on the ’neoaMirtty made 
higher scale, if the action would otherwise hive been within the * par,y' 
jurisdiction of a County Court : Scott v. Burnham, 19 Gr. 238.

Where the plaintiff’s claim is within the former jurisdiction of piaims of incum- 
a County Court, but there are incumbrancers, who are required to tfonjurisdlctton 
be made parties, whose claims exceed the jurisdiction of the County of c- c- 
Court, the plaintiff is entitled to costs on the higher scale : Hyman 
v, Roots, 11 Gr. 202 : Seath v. Mcllroy, 2 Chy. Ch. R. 93 ; Mitchell 
v."Martin, 2C.LJ..N, S. 249.

But where creditors, whose claims in the aggregate were under Administration. 
$200, obtained the usual administration order, and it was shown that 
the value of the estate, including lands, was under $800, and that 
the lands were subject to a mortgage, on which there was due 
$199 10, it was held that the existence of the mortgage did not 
entitle the plaintiffs to costs on the higher scale : Re Scott, Hethering- 
tonv. Stevens, 15 Gr. 683. But where the estate administered exceeds 
$800, the plaintiff, is entitled to higher scale costs, though bis claim 
be under $200 : Goldsmith v. Goldsmith, 17 Gr. 213.

But where the plaintiff’s claim is within the jurisdiction of the Value ofproperty 
County Court, he is entitled only to lower scale costs, no matter what 0“(untiff seeks to 
the value of the property may be out of which he seeks to recover it: recover istmma- 
Forftst v. Laycoch, 18 Gr. 611. tsrial.

Suits for foreclosure, or sale, could only be brought under clause 6, Foreclosure, 
where the mortgage was created by some written instrument ; a 
mortgage by deposit of title deeds unaccompanied by any written d
instrument, could not have been enforced in a County Court, unless 
the case could be brought within clause 8.

Where the mortgagee was entitled to proceed under clause 6, the 
value of the mortgaged estate was immaterial ; but where the case 
was governed by clause 8, it would seem the value of the mortgaged 
estate would be “ the subject matter involved,” and the jurisdiction 
of the County Court would have been excluded if it exceeded $200.
Even in caees\where the plaintiff’s claim was under $200, if there 
were subsequent incumbrancers on the property, whose claims ex
ceeded $200, the jurisdiction of the County Court was excluded :
Jlitchell v. Martin, 2 C. L J. N. S. 249.

i

On a bill filed by a mortgagor for an account, where the mortgagee 
had exercised his power of sale and realised $350, and on taking the 
account only $130 was found due to the plaintiff, it was held “ the 
subject matter involved” was the $350, and the plaintiff was there
fore entitled to costs, on the higher scale : McGillicuddy v. Griffin, 20
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Injunction, Or. 81 ; and where, beeidee a money demand within the jurisdiction 
of the County Court, the plaintiff claimed an injunction, and to have 
certain fence* erected and maintained the coat* were allowed on the 
higher icale : Brough v. Brantford, 25 Or. 43. And in a suit by a 

Bpwtec perform- for specific performance of a contract for the Bale of land
for a sum under $150 ; but before suit the plaintiff had entered and 

. improved the land and increased it* value to more than $200, it was 
held that “the subject matter involved” was over $200, aud higher 
scale costs were allowed : Kennedy v. Brown, 6 P. R. 318.'

Partnership. Actions for a partnership account could only be brought in s 
County Court under clause 1 of sect. 34, where the partnership was 
dissolved, or expired. A suit, therefore, for dissolution of a 
partnership, could not have been entertained in a County Court 
unless it could have been brought within clause 8, and see Blanry v. 
McGrath, 9 P. R. 417.

tortifleats to be 564. The solicitor or party instituting any suit or 
insist, ‘ proceeding, in respect of which he claims to pay the
lower Male tariff j 
Is applicable. fees of Court, according to the said tariff, is to file 

with the Clerk of Records and Writs, or the Deputy 
Registrar, a certificate in the form hereunder set forth, 
of which certificate the Clerk of Records and Writs 
or Deputy Registrar, as the case may be, is, at the 
request of any solicitor or party acting in person in 

- the suit or matter, to mark a copy.

Ord .164, how far 
In force.

Rule S. C. 616 having continued the lower scale tariff it would seem 
that this Order ia also by implication continued in force : see con
struction placed on Rule 8. C. 3 ; Trust <t- Loan Co. v. McCarthy, 19 
C. L J. 188 ; 3 a L T. 366 ; and see Rule 8. C. 445.

Order Is Sirs©- 
torjr.

This Order is directory, and the omission to file a certificate does 
not entitle a defendant on dismissal of the action, to higher scale fees 
except for fees of Court actually paid by him : Ferguson v. Rutledge, 
18 Or. 611. It applies only where the plaintiff admits that the 
lower scale is applicable. Prihiâ facie in every action commenced 
in the High Court of Justice, jhe fees of Court are payable according 
to the higher scale.

' The certificate should be filed on the issue of the writ, with the 
officer by whom it is issued. There being no practice at law on this 
point, it is presumed the practice prescribed by this Order will be 
followed in all the Divisions of the High Court.

Ch

The (firm Sf certiti 
stances, and the foil 
adopted :

I

I hereby certify tl 
tariff of fees under tl 
tember, 1869 is unde 

Dated, tc.

555. On prod 
officers of the C

T
and take all ne< 
stamps, or other 
fees, according t

This Order, it is 
preceding Order.

556 In evei 
which it éiay I 
tied to charge a 
contained in th 
June, 1868, the 

,be made good.

This Order, it is 
Ord. 554.

It appears by thi 
tiffs claim to bring 
costs according to 1

It would seem I 
Order, is the diff 
previously paid uml 
have been paid acco 
higher scale costs ai 
deficiency in fees ps 
seems to be no mea

43
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orce : see con 
McCarthy, 19 I

;ertificate does 
gher scale fees 
an v. Rutledge, 
mita that the
m commenced 
able according

writ, with the 
at law on this 
Order will be

The (firm 5* certificate needs variation to meet the altered circum- form of crrtifl. 
stances, and the following is now suggested as a proper form to he brought under 
adopted : , kn,er

It} the High Court of Justice.

-----  Division.

> ( Title of cause or matter. )

1 hereby certify that to the best of my judgment and belief, the 
tariff of fees under the orders of the Court of Chancery of 10th Sep
tember, 1869 is under Rule 515, applicable to this case.

Dated, Ac. A. R,
Solicitor for-----

565. On production of a copy of the certificate, the o« production of
/** * .. ^ . copy of certificate

officers of the Court are to receive and file all papers|ow,r a*
1 r 1 to be charged.

and take all necessary' proceedings upon payment by 
stamps, or otherwise, as the case may be, of the proper 
fees, according to the said tariff.

This Order, it is presumed, is also retained in force : see note to »
preceding Order.,

,\556. In 'every case certified for the said tariff in Wh”e iwty <»-
, 1 . , , com* entitled

which it may happen that the Solicitor becomes enti-«• ®°‘to on .
■' •* higher «cale, do

tted to charge and be allowed according to the tariff
contained in the Consolidated General Orders of 23rd *»ewle ***■

June, 1868, the deficiency in the fees of Court is to
,be made good.

This Order, it is presumed, is also retained in force : see note to 
Oro. 554

It appears by this Order that the Court ia not bound by the plain- Court may 
tiffs claim to bring the action under the lower scale, but may award *n higher** 
costs according to the scale properly applicable. brought on ïb»

It would seem that the deficiency to be made good under this'ower ”l1 
Order, ia the difference in the feee of Court which have b*n 
previously paid under the lower scale, and the amount which should 
hsve been paid according to the higher scale, by the party to whom the 
higher scale costs are awarded. It would not seem to include the 
deficiency in feee paid by the opposite party, and even if it ltid, there 
«eeme to be no means of enforcing the payment of the deficiency.

43
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Where fees have 
been paid accor
ding to higher 
scale. In i

557 In any case in which the fees of Court have 
been paid, according to the tariff contained in the 
Consolidate General Orders of 23rd June, 1868, and 

—-E*. in which it may happen that the Solicitor becomes 
-gffg.f.™- entitled to charge and be allowed his own fees, only 

according to the tariff to these Orders, the excess of 
fees of Court so paid may be allowed upon the taxa
tion of costs, if the circumstances of the case, in the 
judgment of the Taxing Officer, justify such allowance.

Tliis Ortlrr, it is presumed, is also retained in force : see note to 
Ortl. 554.

It provides for the converse of the case covered by the preceding 
Order—vis : where the party awarded costs has paid fees of Court 
according to the higher ' scale, and is only awarded lower scale coete. 
In such cases the extra disbursements may be allowed in the diacre 
tion of the taxing officer.

Ord. 55®. Order 558 provided that the Judges’ Secretary should lie sole 
Inspector of Titles, and Referee of Titles at Toronto under V* 
Qtiietimj Title* Art, it is superseded by Ord. 633 poet.

RE

560. The R<
«red to do any 
business, and 
jurisdiction in 
any Statute or i 
Court, is now d 
Court sitting <i] 
lowing :

Certain orders 
•bmgateJ.

ORDERS OF 23rç FEBRUARY, 1871.

The Judges of the Court of Chancery for Ontario, 
do hereby in pursuance and execution of all powers 
and authorities enabling them in that behalf, order I 
and direct in manner following:—

559- The Orders of this Court numbered 14 to 221 
inclusive, 31, 329, 355, 415, and 416, are hereby abro-1 
gated.

Order» 14-16 enabled the Accountant of the Court of Chancery t" I 
discharge the duties of a Master. These Orders were subsequently | 
revived by Ord. 598, but are now effete.

The other Order» abrogated related to the duties ôf, and appesli I 
from, the Judges’ Secretary ; the signing of cheques ; and the sitting! j 
of the Court.

O.
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REFEREE IN CHAMBERS.

339

1871.

for Ontario, 
f all powers 
«half, order !

sd 14 to 22 
Hereby abus

of Chancery t" 
re subsequently

ôf, and appesb
and the sitting I

560 The Referee in Chambers is hereby empow- 
ered to do any such thing, and to transact any such1*"- 
business, -and to exercise any such authority and 
jurisdiction in respect cf the same, as, by virtue of 
any Statute or custom, or by the practice of the said 
Court, is now done and transacted by a Judge of the 
Court sitting dn Chambers, except the matters fol- 
lowing :

1.. Granting writs of Habeas Carpus, and ad judi- Babms corpus. 
eating upon the return thereto ;

2. Appeals and application* in the nature of Ap- app*,u
fieals ;

3. Proceedings as to îhuxftica under the Console Lunacy.

dated Statutes of Upper Canada, chapter 12> 
section 33, and the 28th Victoria, chapter 17, 
sections 5 to 11 inclusive ;

4. Applications for Writs of Arrest; writ» of arrest.

5. Petitions for advice under the Property and Petition» by
_ r j trustee! for
Trusts Act, 29 th Victoria, chapter 28, sec- advice 
tion 31 ; ,

6. Applications as to the custody of Infants under custody of in-
the Consolidated Statutes of Upper Canada, ' '
chapter 74, section 8 ;

7. Applications as to leases and sales of settled Lea*» and r*ie« 

estates ; to enable minors, with the approba
tion of the Court, to make binding settlements 
of their real and personal estate on marriage ; g,tt|ement8 bv 
and in regard to questions submitted for thelBll,Bta- *«■ 
opinion of the Court in the form of sjiecial special iw 
cases on the part of such persons as may by duTwmy 
themselves, their committees, or guardians, orlntere,,ted

' otherwise, concur therein, under the 28th Vic
toria, chapter 17, section 1 ;

X
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340 Chancery Order 560.

Oppawd motloi ■ 
lor Adinlnistra-

* tlOB.
Opposed mo- 
respecthig 
Id tant* or their

8. Opposed applications for Adniiuistrnion Orders;

9. Opposed j|^cations respecting tlio-Guardian-

tx parte Injunc
tion».

ship of the person and property of Infants ; 

10. Ex part* injunctions;

1‘irtltloB. 11. Proceedings as to Partition and sale of Real 
Estate, under the Ontario Statute, 32nd and 
33rd Victoria, chapter 33.

Applies tlOB» to 
appeal, or re 
hear.

12. Applications for Leave to Appeal or Re-hear 
after the time limited for that purpose has 
elapsed. .

The office of Referee in Chambers was created by 34 Viet., c.Heten-e inCharo-
Mw’perfcr-I^d '-10, <0l) 15th February, 1871.
br »a»tcr in The Master in Chambers now exercises the duties formerly dii- 
Chainber». , , , _ ,

charged by the Referee in Chambers : Rule S. C., 420 ; and see
Holmested’s Maul. Pr., 210 et ae</.

Jurisdiction of 
Nrfcrcv.

It will be observed that the Referee’s powers were limited to the 
transaction of such business is could, on 23rd February, 1871, be done 
and transacted by a Judge sitting in Chambers, subject to the specified 
exceptions—new powers conferred by subsequent Statutes, or General 
Orders, on a Judge in Chambers, could not have been exercised by the 
Referee in Chambers, and cannot now be exercised by the Master 
in Chambers, unless the power be expressly conferred on him by Stat
ute, or Rule of Court Thus the A. J. Act, 1873 sec. 35, (a) empowers 

Does Bot in- » Judge in Chambers to determine, on a summary application, whether 
powei^oonfcnred * convey*nce made by a judgment debtor is fraudulent and it was 
on n Judge In held that the Referee had no jurisdiction to entertain such applica

tions : Queen r. Smith, 7 P. R. 429, and see Re Nolan, 6 P. R. 115; 
and it was also held the Referee could not grant a decree in a parti
tion suit, under the Onlersol 10th January, 1879 : Re Arnott, Chatter
ton v. Chatterton, 8 P. R., 39. Where, however, a statute passed 
after 1871 merely enlarged the power of a Judge in Chambers, in s 
case in which the Referee had previously exercised jurisdiction, it 
was held that the Referee oould exercise the additional powers con
ferred by the statute upon a Judge in Chambers : Collver v. Swayàr, 
8 P. R. 421 j 15 C. L J. 137.

Chambers, sub
sequent ta 33rd 
Feb. 1. 1171.

J

Matters exclu- Applications to the summary jurisdiction of the Court againit 
dletton°m Solicitors, were excluded from the jurisdiction of the Referee : RtL.

AM., 6 P. R. 21 ; but see Re Carroll 2 Chy.Ch. R. 323: Re Walter, 
lb. 324 : Re Tome, lb. 381 : as also applications by parties claiming.

(a) Now R. S. O. c. 49, s. 10.

Cha

adversely to a rece 
K. 113.

The restriction o 
to appeal from a M 
488, but only to ap 
peal.

IV here an applici 
power to entertain, 
Lapp, 3 Chy. Ch. 
v. Freeman, 4 Chy

661. Notice 
order, or reapec 
property of an 
“ Take notice tl 
Referee in Cha 
a Judge in Ch 
shall be sitting 
the application, 
in Chambers foi 
sitting in Cham 
on which there 
hers.

The practice p 
force, except that 
tuted for " the R 
the Q. P. and C. 
days, instead of o; 
Chamber applicati

Order 662, which 
before a Judge, is no 
same effect : see Miu.

663. The Ord 
in Chambers ar 
Referee in Chan

This Order would i 
the business in Cham
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Chancery Orders 5C1—563.

adversely to a receiver, or sequestrator ; see Broie» v. Dollard, 0 P- 
K. 113.

The restriction of clause 12 did not extend to applications for leave 
to appeal from a Master’s report : Ruiwel v. Bruete», 3 Chy. Ch. R. 
488, but only to applications for leave to appeal to the Court of Ap
peal.

Where an application was made to the Referee, "which he had no 
power to entertain, he refused to adjourn it before a J udge : Lapp v. 
Lapp, 3 Chy. Ch. R. 234, or to bear it even by consent ; Thompson 
v. Freeman, 4 Chy. Ch. R. 1.

341

May mtertaln 
application for 
leave to appeal 
from Master** 
report.

Where no Juris
diction, 
adjournment 
before a Judge refused

561- Notice of an application for an administration Notice for ad- ' 
order, or respecting the guardianship of the person or appointment oi 
property of an infant, may be in the following form : K"dl“’ ™ 
“ Take notice that an application will be made to the 
Referee in Chambers on, &c., or, if opposed, then to 
a Judge in Chambers so soon thereafter as a Judge 
shall be sitting in Chambers,” &c.; and in such case 
the application, if opposed, is to be heard by a J udge 
in Chambers forthwith, if a Judge happens to be thenlf 
sitting in Chambers, or on the first Monday thereafter 
on which there shall be a Judge so sitting in Cham
bers.

The practice prescribed,by this Order would seem to be still in 
force, except that “the Master in Chambers ” should now be substi
tuted for “the Referee in Chambers ” in the notice of motion. In 
the Q. P. and C. P. Divisions'the Judges sit on Tuesdays and Fri
days, instead of onIMonday, as in the Chancery Division, for hearing 
Chamber applications.

Order 562, which enabled the Referee to direct matters to be heard Ord. 582. 
before a Judge, is now superseded by Rule S. C. 426, which is to the 
same effect : see Hughe» v. Bee*, 9 P. R. 86, ante p. 86.

563- The Orders regulating the conduct of business orders rrguis- 
in Chambers are to apply to proceedings before the chfmhm*spp?y 
Referee in Chambers. bè&nKefcm.

This Order would seem to be still in force. The Order» regulating 
the business in Chambers are Ord. 197-210, ante.

r\|

i



342 Chan, ery Orders 564—5G8. \
This Oifler must, however, lie construed with reference to Onl. 560 

and the HuU* S. C. limiting tlie jurisdiction of the Master in Cham
bers.

He tree may 
award coete lu

564- Where the Referee in Chambers deems it 
jn>rt, in iieu of proper to award "costs to either party, he may direct 

pa) ment of a sum in grass in lieu of taxed costs, 
and directed by and to whom such sum in gross is to 
be paid. '

The power conferred by this Order on the Referee in Chambers is 
now exercised by the Master'in Chambers.

orders in cham- 565. All orders made in Chambers are to be signed
bets, how to be ®
signed aodau- Ky the Referee, and further authenticated by the
theoticated, and J J
entry ot stamp of his office ; and such of the said orders as 

require entry are to be entered by the Entering Clerk 
in a separate book kept for that purpose as hitherto.

This Onier would seem still to be in force, and to apply to all the 
Divisions: as to the orders requiring entry, see Onl. 594. Judgments 
pronounced in Chambers are required to be entered in the judgment 
book, iu the same manner as other judgments.

Ord. 606. Order 566 provided that appeals from orders of the Referee in 
Chambers are tp be Made within fourteen days, and is now super
seded by llule S.u. 4-7, regulating appeals from the Master in Cham
bers.

ord. 607- Order 567, which provided that the fees payable to the Judges’ 
Secretary should be paid in stamps, is obsolete.

ACCOUNTANT.

The following Onier», 568-583, are printed as still (except when 
otherwise noted) regulating the practice in the office of the Account- 
tant of the Supreme Court It is doubtful, however, how far any 
of them are actually in force.

In England, the Rules existing before the English Judicature Act 
affecting the Chancery funds, have been formally revoked, and new 
Rules substituted : see Snow A Winstanley’s Pr., pp. 591, el *e<{.

568- The Accountant is to have charge of the BooksAccountant to
har* charge of re(jUjrej jjy the Orders relating to the Suitors’ Ac

counts, Suitors’ Fee Fund Account, Mortgages, and

Cha

other investmcn 
due keeping of 
the said Orders, 
therein.

569 The woi 
“ Registrar "in ( 
373, and 486 ; a 
for “ Ledger C|ei

570 The duti
the Registrar ai 
Accountant a Ion

Order 571, provid
and is now supersede.

572 The fees 
office upon the pt 
and upon certifi 
are to be paid in

573. Where th 
to pay money to 
does not extend 
any stocks or sec 
men t of the mon 
not in the whole 
850 in annual p 
favour of such ’ 
and her husband 
a settlement, has 

! upon, or since tl 
ment, or agreeme 

I entered into, then 
her husband, ider 
for a settlement, 
or agreement for » 
into as aforesaid
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1

i to Ur»/. 560 
er in Cham

1 other investments, and is to be responsible for the
I ilue keeping of the said Books in accordance with

deems it 
nay direct 
xed costs, 
gross is to

1 the said Orders, and for the correctness of all entries
I therein.

569. The word "Accountant” iff substituted
I “ Registrar " in Orders 255, 250, 352, 368, 369, 371,
1 373, and 486 ; and. in Schedule V„ Form No. 6; and

Chamber* is
I for" Ledger Clerk,” in Orders 353, 354, 356, and 357. A

be signed 
id by the 
orders as 

ring Clerk 
hitherto.

570 The duties assigned by Orders 365 and 367, to
I the Registrar and Ledger Clerk aie to belong to the
1 Accountant alone. <

Order 571, provided for the signing ami countersigning of cheques 571.
1 and is now superseded by. 477-478.

572 The fees heretofore payable in the Registrar’s to
iply to all the 

Judgment* 
the judgment

I office upon the payment of money into or out of Court,
I and upon certificates as to the state of any account,
I are to be paid in the office of the Accountant.

he Referee in 
ia now super- 
ater in Cham-

573- Where the Accountant is directes! by an order to Mom.,, dincM
I to pay money to an unmarried woman, and the order tü w!’>„!Tiidwho
I does not extend to the transfer or delivery to her of m*^k“"nlly

> the Judges’
I any stocks or securities, and she marries before pay- 
I ment of the money, the Accountant, if the same does or under.‘or »o

1 1 1 V 1 ... , lier annum or■ not in the whole exceed 8600 of principal money, or under, am», be. r 1 J . Jiaid out oil affi-
■ 850 in annual payments, may draw tor the money mdevit neg*uring1 , r J J . * any settlement
■ favour of such woman, upon an affidavit of herself effecting «me.

(except when 1 
i the Account- 1 

how far any

1 and her husband that no settlement, or agreement for
I a settlement, has been made or entered into, before,
I upon, or since their marriage ; or in case any settle-

fudicature Act 1 
iked, and new 1 
591, < t *q.

1 ment, or agreement for a settlement, has been made or
I entered into, then upon an affidavit by the woman and
1 her husband, identifying the settlement or agreement 1

f the Books 1 
Suitors’ Ac- 1 
tgages, and 1

1 for a settlement, and stating that no other settlement
1 or agreement for a settlement has lieen made or entered
I into as aforesaid, and an affidavit of thé solicitor of
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V

the woman and her husband, that such solicitor has 
carefully perused such settlement or agreement for a 
settlement, and that, according to the best of his judg
ment, such money is not, nor is any part thereof, sub
ject to the trusts of the settlement, or agreement for a 
settlement, or in any manner comprised therein or 
affected thereby.

A fflilavlt when 
Ulepeneed with

When the fund was under £10, an affidavit was dispensed with : 
Veal v. Véal, 4L R. Eq. 115 ; and where the husband was perma
nently resident out of the jurisdiction, the affidavit of the wife alone 
was accepted and acted on : WUkinmn v. Sehneuler, 9 L. R. Eq. 423 : 
and in another case an affidavit by a solicitor disclosing facts, 
from which it appeared that it was unlikely that there was any set
tlement, was accepted as sufficient : Wuximartl v. Pratt, 16 L. R. 
Eq. 127. ' »

Stock, dlree- 
tsdtobe transfer 
red to* women 

, who subsequent
ly merries, lilt 
do not exceed 
$000. may be 
transferred on 
affidavit bel ng 
Hied negativing 
any settlement 
affecting ra me.

574- Where the Accountant is directed by any 
order to transfer or deliver any stocks, funds, shares, 
or securities to an unmarried woman, and the order 
does not extend to the payment to her of any money, 
and the woman marries before the transfer or delivery 
of the stocks, funds, shares, or securities, and the same 
do not in the whole exceed in value SOOO then, upon 
an affidavit of the woman and her husband that no 
settlement or agreement for a settlement has been 
made or entered into before, upon, or since their mar
riage ; or, in case any such settlement ot agreement 
for a settlement has been made or entered into, then, 
upon an affidavit of such woman and her husband, 
identifying such settlement or agreement for a settle
ment, and stating that no other settlement or agree
ment for a settlement has been made or entered into 
as aforesaid, and an affidavit of the solicitor of such 
woman and her husband, that such solicitor has care
fully perused the settlement or agreement for a settle
ment, and that according to the best of his judgment 
the stocks, funds, shares, or securities, are not, nor is 
any part thereof subject to the trusts of any settle-

Ch

ment or agreenr 
comprised ther 
may transfer o: 
securities to su

J,575- A simil 
573 and 574 i 
directed to be 
securities direci 
a woman who 
gate value of si 
securities does

If the fund exceed 
transferred, without 
for the settlement o 
applicant is an infan 
equity to a settlenu 
N. S. 49. But whei 
will order the mom 
parties appear by • 
before Blake, V. C., 
14 Gr. 245, where i 
Master, apart from h 
in litigation.

576- Where i 
Court to persons 
and a sum is rep 
sons as legal p< 
any portion thei 
unpaid may, uj 
death of any of 
survivor of thei

577. Where n 
Court to the lej 
person, or to any 
bves, the same c 
being remaining
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solicitor has 
ement for a 
of his judg- 
,hereof, sub
ornent for a 

therein or

iipensed with : 
iml was j>emu
tile wife alone 

L R. Eq. 423 : 
(closing facts, 
e was any set- 
Pratt, 16 L. R.

ed by any 
inds, shares, 
d the order 
any money, 
or delivery 

nd the same 
then, upon 

nd that no 
t has been 
s their mar- 
• agreement 

into, then, 
3V husband, 
for a settle- 
it or agree- 
nteved into 
tor of sucli 
or has care- 
for a settle- 
s judgment 
not, nor is 
any settle

ment or agreement for a settlement, or in any manner 
comprised therein or affected thereby, the Accountant 
may transfer or deliver such stocks, funds, shares, or 
securities to such married woman. . ...

I I ' \

c 575- A similar course to that mentioned in Orders stock., *c., may 
573 and 574 is to be adopted in the case of money money pa m

* * to woman who
directed to be paid, and of stocks, funds, shares, and merHea alter 
securities directed to be transferred or delivered toment- 
a woman who afterwards marries, where the aggre
gate value of such money, stocks, funds, shares, and 
securities does not exceed 8600.

If the fund exceed $600 the money cannot be 'paid out, or stock Settlement of 
transferred, without a special order, in which the Court will provide 
for the settlement of the fund before paying it out ; and where the 
applicant is an infant, it has lieen held she has no power to waive her 
equity to a settlement : Shipioay v. Ball, 16 Ch. D. 376 : 44 L T.
N. S. 49. But where the husband and wife are of age, the Court 
will order the money to be paid out without a settlement if the 
parties appear by separate solicitors, and consent : Cline v. Cline, 
before Blake, V. C., 8th March, 1876; but see Tompkin* v. Holme»,
14 Gr. 245, where a wife was directed to be examined before a 
Master, apart from her husband, as to her consent to abandon a fund 
in litigation.

576- Where money is directed to be paid out of Money, pey.bie 
Court to persons to be named in an order or a report, rapraH.'nutwe»11 
and a sum is reported or found to be due to any per- «urvivor of them, 
sons as legal personal representatives, the same or
any portion thereof for the the time being remaining 
unpaid may, upon proof to the Accountant of the 
death of any of them, be paid to the survivors or, 
survivor of them. <

577- Where money is directed to be paid out of 
Court to the legal personal representatives of any 
person, or to any persons as legal personal representa
tives, the same or any portion thereof for the time 
being remaining unpaid may, upon proof to the

44



m
i um

u

Chancery Orders 57N—:>80 Clf A3

Accountant of the death of any of such legal per
sonal representatives, whether before, on, or after the 
<lay of the date of the order, be paid to the surviv
ors or survivor of them.

any probate, or 1 
be granted at a 
of six years fro 
directing such j

Meery dirwtrd 578- Where money is directed to lie paid out of 
s person, or Court to" any «person named in the on 1er, or named
bin legel pereonal J , ,
mîjr'hepttldVo' or nan,e<‘ m any report, or his legal personal

represAtntives,the same, or any portion thereof for 
them. the time being remaining unpaid, may, on proof to

the Accountant of the death of such person, whether 
before, on, or after the day of the date of the older, 
be paid to such legal personal representatives, or the 
survivors or survivor of them.

i
‘stbck», &e., <ii- 579- Where stocks, funds, shares, or securities, are
iwUxllobetransferred to s directed to lie transferred or delivered out of Court
person or bis the legal personal representatives of any person, 
£r^T&>reozr’ or any persons as legal personal representatives 
them. \ 0f ally person, the Accountant may, upon proof of 

the death of any such representatives, .whether before, 
on, or after the day of the date of the order, transfer, 
or deliver such stocks, funds, shares, or securities to 
the survivors or survivor of them ; and where stocks, 
funds, shares, or securities are directed to be trans
ferred and deliveredyout of Court to any person or 
his legal personal representatives the Accountant may. 
upon proof of the death of such person, whether 
before, on, or after the day of the date of such order, 
transfer or deliVsy such stocks, funds, shares, or secu
rities to such legal personal representative, or the 
survivors or survivor of them.

ps°id“Tr‘Vtoïk b* 580- principal sum of money, nor any stocks, 
deTprobeu or fun,l8> shares, or securities, shall, under Orders 578 and 
gnuuds^Mn 579 be paid, transferred or delivered out of Court to
dste*ê}uêrder>e>rkhe legal personal representatives of any person, under

<

581. No inter
•'78 be paid out ( 
sentativee of any
of •dministratior 
time subsequent 
the (i«y of the d 
,nenb or after the 
t-nds under such

582 Where m
Court to any pv 
"tder or report, a; 
* be fou n

may lw pni( 
nt-rs.

583 Where an 
time to time of , 
uP°n any stocks, 
in the name of ti 
credit of any can 
’tocks, funds, shi 
directed to be tn 
“mutant, or to I* 
mother, or upon < 
l,t* which may be 
(Usfl in Court, or i 
«ith his privity, i 
I'urpoee of having 
ned into effect, tl 
time- until he rec< 
trary, without any

.
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legal per- 
r after the 
he surviv-

aid out of 
, or named 
il personal 
thereof for 
il proof to 
in, whether 
the order, 

ives, or the

any probate, or letters of administration, purjiorting tow®™1' 
lie granted at any time subsequent to the expiration 
of six years from the day of the date of the order 
directing such payment, transfer, or delivery.

581- No interest or dividends shall, under Order 
:>78 be paid out of Court to the legal personal repre
sentatives of any person, under any prolate, or letters 
of administration, purporting to be granted at any 
time subsequent to the expiration of six years after 
the day of the date of the order directing such pay
ment, or after the last receipt of such interest or divid
ends under such "Urder, which shall last happen.

Interest, nr dirt- 
demis, lint to be

CM under pro- 
to or «dndiiis- 

trstion Hi mi ted 6 
yesrs, ml,se

quent to Unie of 
order for psyS 
ment, or lest j ‘ 
pay limit of inter
est or dividend*.

:urities, are 
it of Court 
my person, 
•esentatives 
ii proof of 
•.her before, 
ir, transfer, 
gcurities to 
îere stocks, 
o lie trans- 
y person or 
mtant may, 
>n, whether 
such order, 
•es, or secu- 
ivtS, or the

any stocks, 
lers 578 and 
of Court to 
erson, under

582 Where money is directed to be paid out of Money found
, 1.1 due to partner*touit to any persons named or to lie named in an•»p»w to 

older or report, and such money shall, by such order 
hir report, be found to lie due to them as partners, the 

sune may lie paid to any one or more of such part
ners.

583 Where an order directing the investment from underonier
I • . . . . ° , , directing inrent-
ltllllV to time ut any interest or dividends accruing «‘«"‘o' interest,

17 t "or dividends, in
upon any stocks, funds, shares, or securities stand ini' «<«*.&«.> **•

n countant may
I in the name of the Accountant, in trust, in or to thefr,,m tlto« to

time purebssai purebs
any cause, matter, or account, or upon anycredit of

stocks, funds, shares, or securities which may 
directed to he transferred into the name of the Ac- 

Icountant, or to lie carried over from one account to 
I another, or upon any stocks, funds, shares, or securi
ties which may be directed to he purchased with any 
leash in Court, or with any cash to lie paid into Court 
I with his privity, is brought to the Accountant for the 
I purpose of having such direction for investment car
ried into effect, the Ac||«untant may, from time to 
I time, until he receives notice of an order to the con
trary, without any further request, invest the interest

1 „, ment directed to 
be nude.
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or dividends so directed to be invested, together with 
all accumulations of interest or dividends thereon, as 
soon as conveniently may be after they accrue due 
and have been received, in the purchase of the partic
ular description of stocks, funds, shares, or securities 
named in the order directing auchyn vestment.. and 
place such stocks, funds, shares, or securities, when 
purchased, to the credit of the cause, matter, or 
account respectively, as may be directed by such 
order.

MASTERS’ OFFICES.

Where there I» 
undue delay In 584. Where there is undue delay in prosecuting a
proeecutin* a reference in the office of the Master in Ordinary, orreferenoe, Maitrr
may cio* it. any ]ocai Master, he may issue his warrant to the

solicitors or parties interested, which may be trans
mitted by post, calling upon them to show cause why 
the reference should not be duly proceeded with. In 
default of sufficient cause being shewn to excuse the 
delay, or upon default being made in attending upon 
the return of the warrant, the Master is to certify to 
the Court the circumstances of the case ; and there
upon the reference in his office is to be deemed closed, 
and is not to be resumed until further order.

This Order is still in force in all the Divisions.

English practice In England a somewhat similar practice prevails ; there the Chief- 1P1where delay 
oceure In proee- 
«ution of cult».

Clerks from time to time go through all matters pending before them, 
and in those cases which have been left unattended to by the solicit
ors having the conduct of the cause or matter, they address a formal 
notification to such solicitors, pointing out the excessive delay, the 
present position of the matter, and informing them unless the matter 
is attended to, it will be handed over to the official solicitor of the 
Chancery Division. See Late Time$ Jour, for 21st December, 1878, 
p. 133.

This Ortler, however, only provides for closing the reference. After 
it has been closed under this Order, an application must be made to 
the Court before it can be resumed. The object of the Order is to

Chj

protect the Court a 
delays in the prose 
therefore, be strict!

When a referenc 
has been the practi 
Registrar the certifii 
cates should now be 
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585. In all < 
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igether with 
thereon, as 
accrue due 

' the partic- 
or securities 
stment; and 
irities, when 

matter, or 
-d by such

protect the Court and its officers from any responsibility for undue 
delays in the prosecution of references, and its provisions should, 
therefore, be strictly observed by the Masters.

When a reference has been closed in pursuance of this Order, it 
has been the practice heretofore for the Master to forward to the 
Registrar the certificate of the circumstances of the case—such certifi
cates should now be forwarded to the Registrar of the Division in 
which the action is pending.

585. In all cases under the foregoing Order, the Muter mef
° ° order payment

Master may order payment of fees and costs iq such 
manner as he thinks fit. ^ 0rder 684

rosec ating a 
Ordinary, or 
rrant to the 
iy be trans- 
w cause why ! 
ed with. In 
> excuse the 
ending upon 
to certify to 
; and there- 
;emed closed, 
1er.

there the Chief 
ing before them, 
to by the solicit- 
address a formal 
issive delay, the 
inleas the matter 
,1 solicitor of the 
December, 1878,

reference. After I 
nust be made to I 

the Order ie to

This Order is in force in all the Divisions. The Master has no 
]iower to order costs to be paid except in such cases as he is empow
ered to do so by statute, or General Orders : see note to Ont. 225, 
ante. Under this Order he may make an order for payment of costs, 
which may be enforced by execution.

586. Where an appointment fails by reason of the ”henrJt 
non-attendance of any party, and the Master does not 
think fit to proceed ex parte, he may fix the amount
of costs to be paid by the absent party to the party 
attending upon the appointment.

This Onler is in force in all the Divisions. The Onler merely 
authorizes the Master to fix the costs to be paid, but does not in 
terms authorize him to order their payment

In order to enforce payment of costs fixed under this Order, it 
might probably be found necessary to obtain an order in Chambers : 
see note to Ord. 225 ante.

587. The Master may, while proceedings are pend-
ing in his office, and where he deems it advisable, <** <*”• 
appoint guardians ad litem ; and he may also dis- And miy dl„. 
pensei with service of the decree upon the persons *£^1 adgmeat 
referred to in Order 60; and in such case he is toUDder ®,der 80 
state the reasons therefor in his report.

This Order would seem to empower the Master to appoint guardians Mutcr's power 
ad litem for lunatics not so found, as well as for infants. Under R. S.

i

' tihà&k V. V*Y. V-,./. L



350 Chancery Order 588. Ci

Service on In
spector of Asy
lums, for lunatic 
not sufficient.

Appointment 
of guardian ad 
litem, to infants 
bow made.

,r-s.

Master nrty dis
pense with'eer- 
vlce of judgment 
under Old. 60.

Master to ap
point time for 
Receivers, and 
Committees, to 
pass accounts , 
where not fixed 
by Court.

Consequence of 
non-compliance 
with Master’s 
directions.

0. c. 2*20, s. 49, the Inspector of Prisons and Public Charities is now 
constituted ex officio Committee for all lunatics who are confined 
in any public asylum, who have no other committee. But notwith- 
standing this statute, a guardian ad litem must still be appointed for 
any such lunatic, who is a party defendant ; and the estate of the 
lunatic is not bound by merely notifying the Inspector-oil behalf of 
the lunatic : 43 Viet., c. 36, s. 1, (0.) Incases where it is necessary to 
appoint a guardian, tul litem, to a lunatic, the procedure prescribed 
by Uni. 520 et seg. should be followed.

When this Order was promulgated the procedure for the appoint
ment of guardians ad litem to infants, was regulated by Urd. 620,521, 
ante, which require notice of the application to be served, and it would 
seem that the Master can still only appoint guardians a>l litem, upon 
notice, as provided by those Orders. Ord. 610, however, enables the 
Clerk of Records and Writs, and Deputy Registrars, to issue orders 
on pnecipe ; and it would seem that even when the case is pending 
before the Master, the oheapest and easiest method of appointing a 
guardian ad litem for an infant, would be by application under Or* 
610, instead of to the Master, under this Order.

The Master may, in a proper case, dispense witli service of 
the judgment upon persons referred to in Ord. 60 : and when ser
vice on an infant is dispensed with, of course no guardian need be 
appointed. Thus, when the parties entitled as next of kin are very 
numerous and difficult to be served, the Master may dispense with 
service dn some of them, and direct one of a family, or class, to be 
served : Anderson v. Kilborn, 2 Chy. Ch. R 408. As to the effect of 
dispensing with service on parties, see note to Ord. 60, ante p. 49.

588- Where an order directs the appointment of a 
receiver, committee of the person and estate of a luna
tic, idiot, or person of unsound mind, or a guardian 
other than a guardian ad litem, and does not regulate 
the matter herein provided for, the Master is to fix the 
time or times in each year when the person appointed 
is to pass his accounts and pay his balances into Court; 
and in default of compliance with such direction, the 
person appointed may, on the passing of his accounts, 
be disallowed any salary or compensation for his ser
vices, and may be charged with interest upon his 
balances.

589. In adn
possible, to be 
hereto.

The Master shou 
report a copy of the 
ileCargar v. McKi.
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. • >589 In administration suits reports are, as far as Keporu in ad.

• ii.i . i , ,r. , i'ii ministrationpossible, to be in the form given in the schedule «un»- 
hereto.

The Master should not, iu an administration suit, attach to his 
report a copy of the will of the testator whose estate is administered :
.1leCargar v. McKinnon, 15 Gr. 361.

for the appoint- 1 
y Ord. 620,521, 1 
id, and it would 1
1 ail litem, upon 1 
ver, enables the 1 
to issue orders 1 

case is pending 1 
if appointing i 1 
ion under Onlt 1

SITTINGS OF THE COURT. )

590 A Judge will sit in Chambers every Monday, swing*nXmdge 
and on such other days as the, state of business may ” "X
require, to hear and dispose of such Chamber appli- 
cations as cannot be heard and disposed ^et>by the
Referee.

This Order continues to regulate the practice in the Chancery
1 Division. In the other Divisions a single Judge sits on Tuesdays and

rith service of 1 
and when ser- 1 

ardiau need be 1 
of kin are very 1 
y dispense with 1 
or class, to be 1 
to the effect of 1 

0, ante p. 49.

I Fridays in each week, except during vacation, for the transaction of
1 Chamber business in those Divisions which cannot be taken by the
1 Master in Chambers.

591. Appeals from the Referee in Chambers, or Appeaiifrom 
from Local Masters and others when they are acting chembem, Local 
under Order 36 or under the Act for Quieting Titles, under q.t. a*.

I are to be heard in Chambers, and are to be set down

utment of a 1 
e of a luna- 1 

a guardian 1 
not regulate 1 
is to fix the I 
n appointed 1 
into Court; 1 
irection, the 1 
iis accounts, 1 
for his ser- 1 
t upon his 1

1 for that purpose on or before the preceding Saturday.
I Seven clear days’ notice is to bp given of all appeals
I under the Act for Quieting Titles ; and two clear days'
I notice of other appeals from the Referee in Chambers.
I All such appeals are to be Argued by counsel. To be argued by

‘ couneel.

This Order appears now only to be in force so far as it relates to Appeale under
1 appeals from a Referee of Titles, or the Inspector of Titles, under T" **
I The Quieting Titien Act.

Appeals from the Master in Chambers, and from local Masters, and yrom Master In
1 County Court Judges, when exercising the jurisdiction of the Master chambers- 
1 m Chambers, are now regulated by Rule S. O. 427.

Appeals from Masters’ reports, rulings, and certificates, and jrom Mailer».
1 orders, made in the course of the prosecution of references before
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them, are «till governed by Ord. 642, pout, aa also appeal* from judg
ments for administration, or partition, when pronounced by them 
under Ord». 63S and 640.rir

Rule S. C. AVI, and Ord. 642 are somewhat difficult to reconcile ; 
but the construction above stated has been adopted in practice, 
although there does not appear to be any actual decision in its favor.

taS£t-J,w 592 A Judge will sit in Court on Tuesday, Wed
nesday, and Thursday, and such other days as the
state of business may require, in every week, for the 
despatch of all business other than rehearings and 
Chamber business.

This Order still regulates the prttifilde in the Chancery Division : 
Rule H. C. J. iv. In the other Divisions a single Judge sits to hear 
motions in either Division, on Tuesdays and Fridays in each week.

During the Vacations special arrangements are made u all the 
Divisions, of which notice is given from time to time.

■urine* in
Court, how to he

593. I he business before the Court will be taken as
taken. follows :---

Tuesday.—Motions.
Wednesday.—Hearings pro con/euso ; and on Bill and

Answer : Motiohs for Decree f Further Directions ; 
Petitions ; Demurrers.

Thursday.—Appeals from Masters’ Reports.

This Order still regulates the order of business in the Chancery 
Division : Rule H. C. J. iv.

On Wednesday, however, instead of hearings pro confe**o ; and on 
bill and answer ; and motions for decree,—motions for judgment in 
default of defence, or upon the statements in the pleadings are 
now heard.

I

Appeal* from Appeals from Masters’ reports are now heard in the Chancery 
Masters heard in Division before a Judge in Chambers on Monday, for which day they 
Chsmbe"* must be set down : see Ord. 642. When, however, the Judge in 

Chambers considers an appeal of this kind of sufficient importance 
to be argued in Court, it is adjourned to be heard on a Thursday.

Ch
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595. Where a 
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which day they 
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594. No orders of course, or orders made in Cham- ordere require»
. to be entered.

here, are to be entered, except :—

Decrees issued upon Praecipe ;
Decrees against Infants ;
Orders declaring persons Lunatics ;

“ for Administration ;
“ for the Sale of Infants’ Estates ;
“ for Payment of Money into or out of Court ;
“ for Foreclosure or Sale ;
“ of Revivor ;

Vesting Orders ;

and such other orders as may from time to time, in 
any particular case or otherwise, be directed to be 
entered.

This Order would now appear to be in force in all the Divisions of 
the High Court ; and orders, and judgments of the kind therein 
enumerated, should now be entered as prescribed by this Order, no 
matter in which Division they hap|iefl_to be made. *'

Judgments for foreclosure, or sale, in mortgage suits, and judgments Judgment* and 
for administration, or partition, when pronounced in Chambers, must 10 en" 
be entered in the judgment book either of the Registrar of the Divi
sion in which the action is pending, or of the proper local officer in 
the same manner as other judgments.

The other orders, not being judgments, enumerated in this Order 
| are entered by the Entering Clerk in Chambers.

Where an order, which had not been entered, was lost, it was directed

I
 to be redrawn : Ex parte Dean of St. PauFs, 18 W. R. 724. No 
proceedings cam properly be taken upon a judgment or order required 
to be entered, until it has been entered : see Ballard v. Tomlinson,

, L T., N. & 616. '

595- Where a bill is filed in the office of the Clerk orden or course, 
jof Records and Writs, all orders of course in the pro-t»uèd.‘om ‘° ** 

of the cause are to he issued by him ; and where
45 ..

«
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the bill is filed in the office of a Deputy/Registrar, all 
orders which can be issued by such Deputy Registrar 
under Order 37 are to be issued by him.

This Order is still in force, and applies as well to Local Registrars 
as to Deputy Registrars. It also now applies to Deputy Clerks of 
the Crown : Rule C. 417

teSrttismSnutM 596 No notice of settling minutes, or passing an 
fcowto'twts.uéd or(ler is to be given until the proposed minutes or 

order, have or has been prepared by^or delivered to, 
the Registrar ; the notice (where the Registrar deems 
a notice proper) is to be by an appointment signed by 
him, a copy whereof is to be served ; the proposed 
minutes or order shall remain in his office for inspec
tion until settled or passed ; and any party may take 
a copy thereof.

The practice prescribed by this Order is still followed by the 
Registrar and Assistant Registrar of the Chancery Division, when 
acting as Judgment Clerks under Rule S. C. 416.

Style of cause. 597- In all proceedings in a cause, except Bills, 
Petitions in the nature of Bills, Decrees, and Decre- 
tral Orders, the following short style of cause shall
be sufficient :

t
“ Between John Smith and others,—Plaintiffs, 

i and
Richard Roe and others,—Defendants."

>
Z-'

tstyle of
cau*e, in what
Prod
may

îédings it

In case of proceedings which it has been the prac
tice to entitle more shortly, thus : “Smith v. Roe,” such 
practice is to continue.

This Order would seem to be still (in force, and to apply to all 
Divisions of the High Court. For petitions in the nature of bills, 
must now be understood, petitions presented to the Court praying 
relief, and not being mere formal petitions, or petitions upon which an 
order of course may issue ; and for decrees, and decretal orders, mail 
now be understood judgments, or orders in the nature of judgment».
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In all these proceedings the full style of the action, or matter, is to be 
»et out, in other proceedings including affidavits, interlocutory orders, 
notices of trial, to produce, and admit, notices of motion, and notices 
of appeal, the shortened style first given in the Order may be used.

The shorter title e. g. Smith v. Roe is usually confined to appoint
ments for settling minutes, Master’s warrants, notices of taxation, or 
other notices and appointments not already mentioned required to be 
served in the progress of a cause. There is, however, no authority 
for styling affidavits in this way.

Orders 598-602.—Are now effete. Onl. 598 revived certain orders 
conferring on the Accountant of the Court of Chancery the jurisdic
tion of a Master. Ord. 598 was subsequently amended by substitut
ing for the word “Accountant," the words “Referee in Chambers 
see Ord. 626. The other Orders related to the signing of cheques, 
snd provided for the discharge of the duties of the Referee in 
Chambers during his temporary absence.

603. Orders in Chambers made by a Judge in person Judi** onto** m 
may be signed by the Referee or his Clerk. signed.

This Order is still acted upon so far as concerns orders made in 
Chambers by Judges of the Chancery Division, which are now 
signed by the Clerk of the Master in Chambers ; orders made in 
Chambers by Judges of the other Divisions are signed by the Judge 
making the order.

Order 604 gave the Master discretion to increase counsel fees in 604 
| certain cases, and is now effete. See Tariff of Supreme Court items,

158 et seq. Holmested’s ManL Pr. 196.

Order 605 is now effete. It related to bringing causes to a hear- 0rd 6)s 
ing. Its provisions are now superseded by Rale S. C. 255.

Order 606 is now effete. It provided for countessigning cheques, ord. 606.

Order 607 ie now effete. It provided for the temporary absence 0nl 607.
| of the Referee in Chambers.

Order 608 prescribed a tariff of fees. It is now effete : see o^j eo8.
| Tariff of Supreme Court. Holmested’s Manl. Pr. p. 188 et seq.

Order 609 provided for signing cheques during the temporary ^

Isbeence of the Accountant of the Court of Chancery, and is now 
effete.

ORDERS OF 18th FEBRUARY, 1875.
610- In any proceeding: in the Court, in which itouarai*n« ad

. litem (or infants
ay be necessary to appoint a guardian ad litem for may heappointed
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an infant the person desiring such appointment shall,, 
upon an allegation contained in the principe of the 
infancy of the person for whom such guardian is 
sought, be entitled to an order ex parte from the Clerk 
of Records and Writs, or where the bill is filed, or the 
proceedings are taken, outside of Toronto, from the 
Deputy Registrar of the county where such bill is 
filed, or proceedings are had, appointing a guardian 
ad litem to such infant.

Guardian ad “ Where an action is for the ^administration, or partition, of an 
pom ted'for *n- estate in which an infant is interested ; or where the action is for anypoint
fant defendants purpose other til an the recovery of money from the infant defendant 
writ of •■in- personally, or of lands, goods, or chattels of which he is personally
nions under Rule
S. C. 86 in possession, service on the Official Guardian shall be good service

on the infant defendant if each infant defendant is resilient in Ontario 
at the time of such service.

(a) If in such case there is more than one infant defendant for 
whom service is to be made on the Official Guardian, one copy only 
need be so served. t

(6) From the time of such service the Official Guardian shall become 
and be the guardian ad litem of the infant unless and until the Court 
otherwise orders ; and it shall be his duty forthwith to attend 
actively to the interests of the infant in the action, and for that 
purpose to communicate with all proper parties, including the father 
or guardian (if any) of the infant, and also the person with whom or 
under whose care the infant resides, in case such person is not the 
infant’s father or guardian ; and the guardian is to make such other 
inquiries and to take such other proceedings as the interests of the 
infant may require.

(c) Any person interested may move before a Judge in Chamber!, 
on such material as he may think proper, for an order appointing i 
guardian other than the Official Guardian so served ; whereupon such 
order as may be considered most conducive to the interests of the 
infant, shall be made, and a copy of the order shall forthwith be 
served on the Official Guardian.” Rule S. C. 36.

Hew appointed 
for lofante In 
other proceed
ings.

It will be seen that this Rale which is grouped with others under | 
the heading “ Service or Writ or Sommons ’’ applies only to the 
case of infant defendants residing within the jurisdiction, who are 
made parties defendants by the writ in the class of cases mentioned. 
Where it is required to appoint a guardian ad litem for an infant il I 
any case not covered by Rule S. C. 36 the provisions of this Order I

apply, at all evenh 
the exclusive jurist 
19 C. L. J. 234. 
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apply, at all events in that class of cases which was formerly within 
the exclusive jurisdiction of the Court of Chancery: Reny. Anthony ,
19 C. L. J. 234. Thus, in summary applications in Chambers for 
administration, or partition, or upon an original, or interlocutory, 
petition to which infants, who are not parties by writ, are m «le 
respondents ; or in cases where the infant defendant is made a party wh>-n-infant out 
by writ, but is out of the jurisdiction, the provisions of this Order of jurisdiction 
would seem to apply, and also where the infant is added as a defend
ant by any order to continue the proceedings upon the death, 
change, or transmission, of interest of any original party to the action 
or where the infant is added in the Master’s office : (See Ord. 587 
ante,) or is required to be served with an office copy of a judgment 
under Ord. 60 ; in all of these cases the appointment of a guardian 
ad litem may be effected under this Order. In cases where the Or Is sued for 
infant is required to be personally served with a writ of summons tort"
(see Rale S. C. 37) it would seem desirable that a special application 
for the appointment of a guardian ad litem should be made in 
Chambers. But it is possible that the appointment might be made 
under this Order. By The Administration of Justice Act, 1873, the 
Court of Chancery acquired jurisdiction in all matters which would 
be cognizable in a Court of Law (See R. S. O. e. 40 s. 86) and this 
Order was subsequently promulgated in 1875 at a time when it was 
competent for a suitor to have brought a suit in Chancery against an 
infant for any tort committed by the infant ; and in such a suit it 
seems that the guardian ail litem might have been appointed under 
this Order.

When a guardian ad litem is appointed under this Order, it is 
not necessary to serve the infant with any proceedings.

„ The guardian to be appointed by any order issued on prtecipe, is in 
all cases to be the Official Guardian ad litem unless the Judges other
wise direct.

611. With the order appointing such guardian shall
be served on the guardian one copy of the proceedings ,^diltn *** 
had up to the time of such appointment, or of such 
part thereof as may be necessary to enable the guar
dian to protect the interests of the infant to whom he 
has been appointed guardian.

612. Any person aggrieved by such order may move Onktapyoint^ 

before a Judge in Chambers, on such material as he**™ maybe° discharged.
may think proper, to discharge the same, whereupon
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such order as may be considered most conducive to 
the interests of the infant, shall be made.

Ord. 613. Order "613, abolished the order for a married woman to answer 
separately, and is now effete.

Ord, 614.

X

Order 614, provided for turning any motion into a motion for 
decree. 'Its provisions are reproduced in Rule S. C. 323.

Tariff of teen 
•yable to Ma»-peyabie to Ma». 615- In lieu oi the fees allowed to the Master in 

Mnn!^!iSSr Ordinary, the Local Masters, the Deputy Registrars, 
!!l‘LPrl‘ul Ex" the Sheriffs and the Special Examiners, by the for

mer tariff—the fees set forth in the tariff appended 
to this Order ma"ÿ, from this date, be charged in 
respect of the services there enumerated, and no other 
fees, costs, or charges, than are therein set forth shall 
be allowed in respect of the services therein men
tioned. This Order shall not interfere with the mat
ters referred to in Older No. 553, in respect of which 
the fees heretofore charged shall continue to allowed.

This Order and the tariff thereby prescribed, are now in force only 
so far as those services are concerned for which no fee is prescribed 
by the Common Law tariff : see Rule S. C. 432.

Certain Order» 
abrogated.

616- Orders 298, 299, 300, 301, 302, and 303, and all 
Orders and portions of Orders inconsistent with these 
Orders now promulgated, are hereby abrogated.

Ord. 617. Order 617, provided for signing of cheques during the temporary 
absence of the Accountant, and is now effete.

ORDER OF 21st MARCH, 1875.

election court 618- The “ Clerk of the Court” under the Domin
ion Controverted Election Act, 1874, for the purpose 
of receiving deposits under section eight of the said 
Act on Petitions filed in the Court of Chancery, shall 
be the Accountant of the said Court, and deposits to

Chj

be made under 
required, for ai 
paid into Couii 
and shall be d 
an account to 1 
Elections Accoi
same manner a:
tice of this Con 
the payment o 
be signed and 
moneys paid ii 
other than for £ 
of the Court ” $ 
Chancery.

Order 619. Pro 
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effete.

ORDE1

Order 625 appoin 
charged by the Refer

Order 626 ame 
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Order 627 rein 
and is now effete.

Order 628 abn
Order 629 pro 

Assistant Registn 
30 June, 1881 ; I



Chancery Orders 619—629. 359

onducive to
B.

>man to answer

) a motion for 
23.

e Master in 
,T Registrars, 
by the for- 

ff appended 
charged in 

nd no other 
, forth shall 
herein men- 
th the mat- 
;ct of which 
3 to allowed.

)w in force only 
ee ia prescribed

303, and all 
t with these 
gated.

j the temporary

75.

the Domin- 
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, of the said 
ancery, shall 
l deposits to

be made under the said section, and any other moneys Accountant to
. i » , . . , . 'be Clerk ofrequired* for any purpose under the said Act to be 

paid into Court, shall be paid to the said Accountant,te- 

ami shall be deposited in the Bank of Commerce to 
an account to be styled The Dominion Controverted 
Elections Account of the Court of Chancery, in the 
same manner as moneys are under the present prac
tice of this Court paid into.the same ; and cheques for 
the payment out of any moneys so deposited shall 
be signed and countersigned as in the case of other 
moneys paid into the said Court. For all purposes 
other than for £he purpose above described the “ Clerk pu^'^^gu-
of the Court” JL-n ^---- 1
Chancery.

V

shall be the Registrar of the Court of of the court.

"v
Order 619. Provided for signing of cheques during the temporary O**1* 6I9- 

absence of the Accountant, and is now effete.

Orders 620-622 related to service of bills, and time for answering, Ord«. 620-612. 
Ac., and are now effete. See Rule» S. C. 31, 45, 61.

Order 623 abrogated Onl*. 88, 90, and 95, and all Orders, and Ord. 663. 
portions of orders inconsistent with Ord. 620, 621, and 622.

Order 624 provided for the signing of cheques during the tempo- ord. 624. 
rary absence of the Accountant of the Court of Chancery, and is now
effete.

ORDERS OF 26th JUNE, 1876.
Order 625 appointed the duties of the Accountant to be dis-0rd’ 62s- 

charged by the Referee in Chambers, and is now effete.

Order 626 amended all orders containing the word “ Accountant ” 0rd ***• 
by substituting therefor the words “ Referee in Chambers ” and is 
now obsolete.

Order 627 related to the signing and countersigning of cheques, Ord. 627. 
and is now effete. See Rule» S. C. 477-478.

Order 628 abrogated Ord. 671. Ord. 628.
Order 629 provided that certain clerks should be designated ord. 629. 

Assistant Registrars. See now R. S. O. c. 40, s. 8 ; Order in Council 
30 June, 1881 ; Holmested’s Manl. Pr. 272. \
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630 The Registrar and Assistant Registrars shallRegistrar and 
Assistant Kegis-
andsign*orders, sign orders and decrees issued by them respec-
&C. tively, and in respect to such orders and decrees shall 

discharge all the duties and possess all the powers 
which are, under General Orders 8 to 13 both inclu
sive, and Order 596, discharged or possessed by the 
Registrar.

Ord. 631. Order 631 provided that bonds given by committees of lunatics, 
should be taken in the name of the Referee in Chambers ; they are 
now to-be taken in the name of the Accountant of the Supreme 
Court : see Rule S. C. 519.

Bonds in Innncy 
matters to be

Writs.

632. Every bond or recognizance given under sec- 
êfRerordiami*ti°n 64, sub-section 3, or under section 37, sub-section 

1 of chapter 12 of the Consolidated Statutes of Upper 
Canada, and every inventory filed in pursuance of sec
tion 37, sub-section 2 of the same Aatute shall be filed 
in the office of the Clerk of Records and Writs.

qulsltion of 
lunacy,

Bond to be given The Boud under C. S. U. C. c. 12, s. 34, ss. 3 referred to in this by third party on
traversing in- Order is the bond which may be ordered to be given by a person, not 

being the lunatic, who desires to traverse an inquisition of lunacy : 
see now B. S. 0. c. 40, s. 59, ss. 4. That section requires the 
security to be given in favor of the Registrar for the time being, but 
now every bond required by the practice of the Court for the pur
pose of security is, unless otherwise ordered, to be taken in the name 
of the Accountant of the Supreme Court, his executors, administra
tors, or assigns : Buie S. C. 519.

toe' of hinat?™11 The bond or recognizance, and inventory, referred to in C. S. 17. C. 
how to be given, c. 12, s. 37, ss. 12, are those required to be tiled by a Committee of 

a lunatic : see now R. S. 0. c. 40, s. 66. The security by bond, 
must now be given in the name of the Accountant i Rule S. C. 519.

When the proceeding is in the Chancery Division this Order will 
still apply, and the bond and inventory must be filed with the 
Clerk of Records and Writs. In the other Divisions they should be 
filed with the Registrar of the Division in which the proceeding 
may be pending.

IoietHefcrw uf 633 The duties of the Accountant being by the 
amUtotaM»’ foregoing Order No. 625 to be hereafter discharged

>»
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istrars shall I by the Referee in Chambers, and it being impracti-^ q 
ihem respec- 1 cable that he should also discharge the duties of 
lecrees shall ■ Referee and Inspector under the Act entitled “ An 
the powers 1 Act for Quieting Titles to Real Estate in Upper Can

ada,” the Registrar is, until further order, to be the
ted by the sole Inspector of Titles in respect of future petitions 

filed under the said Act, and sole Referée of any peti
tions, the proceedings under which are to be con
ducted in Toronto.tees of lunatics, 

nbers ; they are 
f the Supreme

This Order is still in force, and under its provisions the Registrar 
of the Chancery Division continues to be Inspector of Titles, and 
Referee of Titles at Toronto. As Inspector of Titles he "supervises the 
work of all,Local Referees of Titles, and as Referee of Titles at 
Toronto he investigates titles referred to him for investigation. See 
Ord. 492 H eeq.

i under sec- 
, sub-section 
jes of Upper 
lance of sec- 
hall be filed 
Writs.

K'
634. All petitions heretofore entered or filed with Petitions entered

the Referee in Chambers either as Inspector or Ref- with Kefcree to

eree, and under which no proceedings have yet lieen * ~ 
rred to in thii I taken by the present Referee, shall be prosecuted 
>y a person, not ■ before the Registrar.
lion of lunacy : 
n requires the

r
Order 635 authorized the payment of $26,000 to the Provincial Qr(1 ^

time being, hot ■ Treasurer out of the funds in the Court of Chancery standing to the
art for the pur- ■ credit of the General Interest Account, pursuant to 39 Viet. c. 8,
;en in the name ■ s. 2 (0.)
rs, administra ■ Orders 636, 637 provided for the discharge of the duties of the onls. 630, C37 

I Referee in Chambers during his temporary absence, and are now 
i in C. S. ü. C. ■ effete, 
i Committee of 1

ORDERS OF 10th JANUARY, 1879.urity by bond, 
Rule S. C. 519.

this Order will
\

638- Any adult person entitled to apply, under Adult person
n-1__in mi r.______ _____________________________ m.jp-jrtytofiled with the ■ Orders 467 or 471, for an administration order may locm Master f0r

administration
they should be ■ apply to the Master in the County Town of the County of deceased Per- 
the proceeding ■ (0ther than the County of York) where the deceased 

I person whose estate it is desired to administer resided at 
eing by the I the time of his death ; and such Master may, on 14 days’Nctlce ^un

discharged I notice being giveft to the person or persons entitled 
46
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under the present practice to notice of such an applica
tion, make an order for the administration of, and'pro
ceed to administer such estate in the least expensive and 
most expeditious manner.

By Rule. S. C. 3, Ords. 638 to 650 are made applicable to all the
This Order extended to local Masters,

Onto. 638-0.»
continued in ,
fores by Rule S. Divisions of the High Court.
c' 3' incertain cases, the jurisdiction formerly exercised by the Judges,

and the Referee in Chambers under Ord. 467>

Mauler liai no 
Jurisdiction to 
•ntcrtaln appli
cations by In
fanta

Personal repre
sentative when 
to be served.

The jurisdiction of the Master under Ord. 638 is confined to ap
plications made by adult persons : where an administration of an 
estate is sought on behalf of an infant, or where the person whose 
estate is to lie administered died in the County of York, the applica
tion must Ixi made in Cham here at Osgoode Hall ; or in some cases it 
may Ixi necessary to commence an action by writ for that purpose. 
When the application is made by persons claiming as creditors, or as 
specific, pecuniary, or residuary, legatees, or next of kin, notice must 
be jerved on the personal representative of the deceased person 
whobe estate is sought to be administered : and where an adminis
tration of the realty is required, unless the applicant himself be 
entitled to some interest therein, some one or more of the heirs or 
devisees interested therein, must be served with notice of the appli
cation : Ord. 472.

Application majr Ord. 467 under which similar applications were authorized to be 
wilful neglect8 made, was formerly held to apply to simple cases only, and where 
cbarg«?Ult executors were charged with misconduct, it was held that a bill 

must be filed, but a different construction has since been placed on 
that Order ; the earlier cases proceeded to some extent on the ground 
that under the common order for administration, an inquiry as to 
wilful neglect and default could not be made, unless the order were 
obtained by the personal representative himself : Harrison v. 
McOlashan, 7 Or. 531 ; Ledgerwood v. Ledgerwood, lb. 584 ; but it 
it is now held that the inquiry as to wilful neglect or default, may b! 
made in all cases, and therefore it is no longer a sufficient reason for 
not proceeding by summary application instead of by action, that an 

Writ of sunuaom inquiry as to wilful neglect and default is required: Re Alin 
wb»re neceiwy. pococi Vi Allen, 9 P. R. 277 ; as to cases in which it is proper to 

commence an action for administration by writ : see note to Ord. 
467 ante.

When a plaintiff unnecessarily issues a writ for administration, 
instead of applying for a judgment on notice, he is not entitled to 
the extra costs thereby occasioned : Sovereign v. Sovereign, 16 Gr 
669 ; and where it is not clear whether the proceeding by writ is un-

Costa, where writ 
issued unneces
sarily.

tt

necessary the costt 
liberté, 25 Gr, 561
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should not be brou 
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Coppin, 19 Gr. 65 
Or. 261.
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Seatcherd, 18 Gr. 
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administration, 
not entitled to 
overeign, 16 Or- 
g by writ is un

necessary the costs will be reserved until further directions : Eberts v.
Eberts, 25 Or., 565.

When the estate in question is small, a suit lor administration when«suteof*' 
should not be brought until all reasonable means of avoiding the suit trifling amount, 
have been exhausted ; and where a next friend of an infant brought 
a suit for administration, without having taken steps to avoid litiga
tion, and the suit afterwards appeared to have been unnecessary, he 
was^Rltlered to pay the costs of the suit : Hutchinson v. Sargent, 17x 
Or. 8: Me Andrew v. Lajhimme, 19 Or. 193: Moodie v. Leslie, 12 
Or. 537 ; and see Re Johnston, Johnston v. Hogg, 25 Or. 261 : Carroll 
r. Carroll, 23 Or. 438.

Where an executor in answer to an application for administration 
swore that the personal estate had not exceeded 850, the Court 
before it would make an order for administration, required the 
applicant to tile an affidavit stating that he had reason to believe, 
and did believe, that the result of the proceedings would show a 
substantial balance of personal estate to lie divided among the 
legatees : Foster v. Foster, 19kGr. 463.

Administration was refused on the application of a legatee 
whose claim, including interest on his legacy, only amounted to 828, 
notwithstanding that it was alleged that other legacies remained 
unpaid which amounted to a considerable amount : Reynolds v. 
Coppin, 19 Or. 627 ; and see Re Johnston, Johnston v. Hogg, 25 
Or. 261.

And where a creditor brings an administration suit, after being Creditor, legatee, 
informed that there are no assets applicable to the payment of his bringing un*-"’ 
claim, if the information appear by the result to be substantially necewwry suit 
correct, he may have to pay the costs of the suit : The City Bank v. uTp«y omu”"
Seateherd, 18 Gr. 185; and so also a next of kin, or residuary 
legatee, unnecessarily bringing asuit, may lie ordered to pay the costs 
of it : see Parsill v. Kennedy, 22 Gr. 417 ; Re Woodhall, Oarbutt v.
Hewson, 2 0. R. 456 ; so also a trustee : Re Cabburn, 46 L T. N. S.,
848.

A legatee, or next of kin, cannot apply for administration until the Legatee, or next 
expiration of a year from the death of the person whose estate is SpJÿ'juJSnJL, 
«ought to be administered : Slater v. Slater, 3 Chy. Ch. R. 1; Vivian of a year from 
v. Westbrooks, 19 Gr. 461. death.

When the application is made by a creditor whose claim is dis
puted, he must establish hie debt by proper evidence, hie own un
corroborated affidavit is not sufficient : Vivian v. Westbroohe, 19 
Gr. 461.

Creditor must 
establish hie 
claim Ifdleputeil.
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A suit unnecessarily brought by a residuary legatee claiming, but 
failing to establish himself, to be a creditor, was on further directions 
dismissed with costs : Re Johnston, Johnston v. Hogg, 25 Or. 562 . 
and see Re Woodhall, 2 0. R. 456 ; and a residuary legatee of money 
and stocks subject to a prior estate for life, is not entitled, as of course, 
to have the property brought into Court to be administered; and where 
the fund is invested in the names of proper trustees, and in proper 
securities, the Court will refuse to interfere ; Re Braithwaite, B. v. 
Walli*, 48 L T. N. S. 857.

Application by Where the personal representative makes an application for the 
tentative may^he administration of the personal estate the application may be granted; 
granted ex parte, ex jmrte per Eaten, fr. C., Re Dunlevy, see Order Rook 11, fo. 778 ;

Re Ette, 6 Pr. R. 159 ; Re Bromley, before Blake, V. C., 28 January, 
1878. r

Suits by personal There appears to be some conflict of authority as to whether a 
deficiency of assets for the payment of debts, is a sufficient ground 

assets, for the personal representative to apply to the Court for administra,
tion ; see cases cited ante in note to Ord. 467.

Suit to obtain 
indemnity 
against cove
nants in lease.

Personal repre 
sentative may 
be ordered 
to pay costs of 

’ unnecessary suit 
* or of suit ren

dered necessary 
by his miscon
duct.

The personal representative is entitled to bring a suit for admin
istration in order to obtain an indemnity in respect to leasehold 
estates : Re Bosworth, Howard v. Easton, 45 L. T. N. S. 136 ; but he 
has no right to institute a suit for administration merely to obtain an 
indemnity by passing his accounts : White v. Cummins, 3 Or. 602; 
Cole v. Glover, 16 Gr.392 ; Barry v. Barry, 19 Gr. 458 ; and he may 
be refused his costs of a suit unnecessarily brought : Graham v. Rob
son, 17 Gr. 318 ; but see farrow v. Austen, 18 Ch. D. 58 ; 45 L T.N. 
S. 227 ; or he may be ordered to pay the costs of the suit : Sullivan 

,v. Sullivan, 16 Gr. 94 ; or the costs of a suit brought by a creditor or 
legatee, rendered necessary by the action df the executor : McGill v. 
Courtice, 17 Gr. 271 ; Re Radcliffe, Pearse l. Radcliffe, 44 L T. N. S. 
96:50 L. J., Chy. 317. So also executors have been charged with so 
much of the costs of the reference as were incurred in establishing 
charges against them which they disputed : Stewart v. Fletcher, 
18 Gr. 21 ; Smith v. Roe, 11 Gr. 311 ; Bald v. Thompson, 17 Gr. 
154 ; and see Ashhough v. Ashbough, 10 Gr. 433. But an executor 
may be allowed his costs though he have committed a breach of trust 
if the estate have suffered no loss: Wiard v. Gable, 8 Gr. 458. But 
a personal representative in default was held not entitled to costs 
until he had made good his default : Re Basham, Hannay v. Basham, 
48 L. T. N. S., 476. In Tebbs v. Carpenter, 1 Madd., 290, it was laid 
down that if the suit would have been proper, and the executor a 

^necessary party, if the executor had not misconducted himself, 
he ought not to pay all the costs of the suit, though in the course of 
the suit it appears he has misconducted himself ; but if the miscon
duct of the executor, was the sole occasion of the suit, he ought then

;

to pay the costs. T 
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to pay the costs. This rule was approved in Smith v. Rowe, 11 Gr.,
321 ; and Simpson v. Horne, 28 Gr. 1 ; but see remarks in the 
latter case at p. 9.

Where the guardian ad litem of an infant defendant had made Guardian ad 
no objection to the unnecessary proceedings, no costs were given J£*nt
either to the executors or the guardian, of such proceedings ; where he con- 
a ■ .. ziz_ i. ie seated to unneces-Springer V. Clorkt 15 Gr. 664, sary proceedings.

Where there is more than one personal representative all must be All the personal 
notified, notwithstanding that one of them be resident out of themustbe'iiotifled. 
jurisdiction : Re Freeborn, Freeborn v. Carroll, 6 P. R., 188. A 
judgment for administration cannot be made against an executor de 
son tort, where there is no legal personal representative before the Administration 
Court : Rowne.ll v. Morris, 17 L. It., Eq. 20 ; Ontram v. Wyckhof, 6 not granted as 
P. R., 150 ; Re Colton, Fisher v. Colton, 8 P. R., 542. A creditor ma- dT'rozi 
king an application must be a creditor of the deceased person and not 
merely a creditor of his executor, or administrator : thus, an applica
tion by a person who had made advances to the executor was refused;
Campbell v. Bell, 16 Gr. 115 ; Farhallv. Farhall, 7 L. R. Chy. 123 ; Cred|tor 
Re Pettee, McKinley v. Beadle, 6P. R. 157 ; Ewart v. Steven, 18 Gr. ing must be cred- 
35 ; Mills v. Cottle, 17 Gr. 335 ; Hughes v. Hughes, 6 App. R. 378 ; ^“few- 
but see Henry v. Sharp, 18 Gr. 16, where a decree was made by eutor. 
consent A plaintiff who had made advances to pay debts of a 
deceased person to save the estate the costs of suits to recover the ExeeptioB 
same, was held entitled’!» administration : Glass v. Munsen, 12 Gr.
77' I

In simple cases where all parties interested are represented before In ,impie casc, 
the Master it would be possible, under this and the following Order, 0D,3" °»» report 
for the Master to defer making any report until the accounts were 
taken and the estate realized, and then by one general report to wind 
up all matters connected with the estate, and this course is pursued 
wherever practicable.

The practice in administration suits is governed largely by Ord. practice in ad- 
211-257, 470-487, 584-9. Wherever, however, the provisions of any 
of the General Orders conflict with Ord. 638-650 they are abrogated 
by Ord. 651.

Under Ord. 470 the Master would have power to give any special Master may give 

directions he might think proper respecting the carriage of the judg- J5r^,1co^ct°o( 
ment, where there are conflicting claims, and also to transfer its car- proceedings, 
riage from one party to another, if occasion should require. The rule 
being, to give the conduct of the proceedings, cateris paribus, to the 
party mort-intérested in prosecuting them properly, and economically:
Perrin vf Perrin, 3 Chy. Ch. R. 452 ; and see Re Adams, Adams v.
Muirhead, 6 P. R. 283 : Lambiere v. Lambiere, 19 C. L. J. 158 : Re 
Prime, 48 L. T. N. S. 208 : see, however, Re Swire, Mellor v. Swire,
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40, L. T. N. S. 43" : Townsend v. Townsend, 48 L. T. N. S. 694, where 
it was held that the party first originating proceedings was entitled 
to the conduct

For form of judgment on applications under this Order, see Rules 
S. C., Form No. 171.

Master to bave 639 Such Master shall have full power to deal with
' full ru"roe‘ Xdeji «rithjw^ty both the realty and personalty of the estate, the sub- 

°f ' Ject administration, and shall dispose of the costs of 
the proceedings, and shall finally wind up alj matters 
connected with such estate, without any further direc
tions, and without any separate, interim, or interlocu
tory reports, or orders, except where the special circum- 

. stances of the case absolutely call therefor ; and in so
doing he shall be guided by the practice heretofore had 
in the administration of estates upon an application 
made in Chambers for an administration order. Pro- 

Moneys realized vided always, that all moneys realized from the estate
to be paid into J J
paMouTexrept ak once ^ Pa^ int° Court, and that no moneys 
onier!0*6’ shall be distributed or paid out for costs or otherwise, 

without an order of the Judge in Chambers or the Court, 
and on the application for such order, the Judge may 
review, amend, or refer back to the Master his report 
or order, or make such other order as he deems proper.

Order intended The object of this Order is to do away with the necessity of a hear- 
furtherdlrecttocs *n8 on further directions in administration suits ; the judgment
in administra- granted by the Master covers all those directions which, by the 

former practice, were usually made on the hearing on further direc-

of.

tiens, except the order for payment of the fund out of Court; e. g., 
Judgment, form it directs any balances found in the hands of accounting parties to 

be paid into Court, it also authorizes a sale of the land, the payment 
of the purchase money into Court, the execution of conveyances by 
all proper parties, and empowers the Master also to execute such 
conveyances for infants, who are incapable of executing the same 
themselves : see Rules 8. C., Form No. 171 ; Rule S. C. 331. Ihe 

Powers of Master Master has also power to make any order, or report, which may be 
necessary, for completely winding up the estate, or protecting the 
rights of the parties to the suit ; for example, if it should become 
necessary to appoint a receiver, or grant an injunction, it would

under.

seem that it is intended that the Master shall have power to make

the necessary order 
before Proudfoot, J. 
s receiver may be
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the neceseary order therefor : aee Re Patterson, Cotton v. Patterson, 
before Proudfoot, J., 23rd Nov., 1881. Where the executor is insolvent 
a receiver may be appointed : Harrold v. Wallis, 9 Gr. 443.

The words “without any separate or interlocutory reporta, or orders, Separate orders 
except ao far as the special circumstances of the case may require, ” '"t^madeVhen 

/ indicate that it is only unnecessary orders, or reports, that are dis- essential, 
pensed with, but that so far as such interlocutory reports, or orders, 
may be essential to the winding up of the estate, the Master is to 
have power to make them. Under Ord. 231, a party directed by 
the Master to bring in any account, or do any other act, is to be 
held bound to do the same in pursuance of the direction of the Master 
without any warrant, or written direction, served for that purpose.
The provisions of that Order of course only apply when the party 
attends the Master in person or by solicitor, and has notice of the 
direction.

The Master should not proceed with the reference ex parte, even Master not to 
though the defendant did not appear on the motion for judgment : Procee‘1 parte. 
Jackson v. Matthews, 12 Gr. 47 : Robinson v. \fhitcombe, 20 Gr. 415.

Under the ordinary administration order, it has been held that Account» which 
the Master may take an account of timber cut with which a defend" "^rmdinery 
ant is chargeable : Steivart v. Fletcher, 18 Gr. 21 ; and may also administration 
without any special directions take evidence, and report the facts, a8-’u'lgment' 
to payments made by executors for the maintenance, and education, 
of infant beneficiaries : Stewart v. Fletcher, 16 Gr. 235 ; and may also 
take the accounts on the footing of wilful neglect and default ; and 
when the widow of the deceased is found a debtor to the estate, her 
indebtedness may be set off against her claim for past and future 
dower : Williams v. Reynolds, 25 Gr. 49. The Master would have 
similar powers under a judgment awarded by himself, he would also 
be entitled to make all proper allowances to executors, administra
tors, and trustees, by way of compensation for their services.

Where a legacy is given to executors as compensation for their Compensation to 
services, they are at liberty to claim a further sum under the statute may'be'ajlmired 
if the legacy be an insufficient remuneration : Denison v. Qenison, 17-, Je*. for.Se, M 
Or. 306 : see, however, Kennedy v. Pingle, 27 Gr. 305. In the event 
of a deficiency of assets such a legacy does not abate with other lega
cies : Anderson v. Doiigall, 15 Gr. 405. Such a legacy precludes any 
presumption that the executor is entitled to the undisposed of residue: Effect of |epicy 
Loveless v. Clarke, 24 Gr. 14 ; but see Boys' Home v. Lewis, 3 0. L. T. by way of com- 
811. Where a suit was brought by an executor unnecessarily, the pen8Stion"
Court refused to allow him any commission : Graham v. Robson, 17 
Gr. 318. But when executors had acted improperly, the Court 
although allowing them compensation, refused them their costs of 
suit : Kennedy v. Pingle, 27 Gr. 305. The omission to keep a regular
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set of books is not alone a sufficient ground for refusing trustees com
pensation : Life Association of Scotland v. Walker, 24 Or. 293.

Misconduct of Nor is the fact that a balance is found against an executor, part 
of*ontrighttot *8 occasioned by the allowance of a surcharge, alone suffi-
compensation, cient to disentitle him to compensation : Skveioight v. Leys, 1 O. R, 

375 : McCardle v. Moore, 2 O. R. 229. Au executor, not being a 
None allowed to trustee of the realty, is not entitled to receive the rents thereof, and
executor for in- if ]le do, he is a mere intermeddler, and not entitled to any com- termeddllng with . ’ . ’ J
realty. pens ition in respect of such rents : Dagg v. Dagg, 25 Gr. 542 ; and

see Re Brazill, Barry v. Brazill, 11 Gr. 253. See further as to prin
ciple on which compensation is allowed : Ord. 220, note ante.

Compensation The executor’s claim for compensation is prior to the claims of 
rfCTedïtoCrèa‘m8 creditors : Harrison v. Patterson, 11 Gr. 105.

The only order which the Master is precluded from making in suitsOrder for pay-
Court cannot be ^or administration, or partition, in which he has awarded judgment,
made by Master, is that for the payment out of the money in Court ; but the Master 

should state the amount of the commission, and what he finds would 
be a proper apportionment thereof among the different solicitois 
under Ord. 643, and also the amounts he finds payable to creditors,
ami n+.tier rARnenti velv_and other beneficiaries, respectively.

Application to The order for payment is to be made by a Judge, or the Court 
Judge for, how Application for this order, in cases in the Chancery Division, is to be

made in Chambers on a Monday : Ord. 590 : Rule H. C. J., rv. 
Holmested’s Manl. Pr. 275 ; in the other Divisions the motion may be 
made on a Tuesday, or Friday. The application is to be made upon 
notice ; and it would seem that all persons who, under the former 
practice, would be entitled to notice of a hearing on further direc
tions, would be entitled to notice of such an application.

Adult party may 640- Any adult person who has, heretofore, been
apply to Local J 1 ’ ’
Master for par- entitled to a decree or order for the partition of an
tltion, on motion. s 1

estate, may, on serving one or more of the persons
1 Ai / IILIl. entitled to a share of the estate of which partition is 
JlL VlM'* sought, with a 14 days’ notice of motion, apply to the
liridfv fjfyWhJ presiding Judge in Chambers, or to the Master in the 

lirn -it County (other than the County of York) wherein the 
land sought to be affected by the proceeding lies, for 

U**eJ*s an order for the partition or sale of the premises in 
^ question; whereupon such Judge or Master may make

puch order for partition or sale, or such other order as 
be proper, and the Masterjshall thereupon proceed
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according to the practice now in force, for the partition partition, 

or sale of the premises, the ascertainment of the rights 
of the various persons interested, the adding parties> 
the taxation and payment of costs, and otherwise.
Provided always, that where an infant is interested in
the estate, no order shall be made for partition, or sale infaat« inter-

until such infant is represented by its guardian adlitevi; ”p^m«i by

and provided also that all moneys realized from the
estate shall at once be paid into Court, and that no
moneys shall be distributed or paid out for costs or Money not to be
otherwise, without an order of the Judge in Chambers Sawder"1*
or the Court ; and on the application for such order,
the Judge may review, amend, or refer back to the
Master his report or order, or make such other order as
he deems proper.

Where infant 
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partition, writ 
must be issued.

Application tor 
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This Order is also confined to the "case of suits instituted by adult 
persons ; where an infant institutes a suit for partition, a writ must 
be issued : Brown v. Brown, 2 C. L. T. 311. This order extends the 
principle of Ord. 58 to partition suits ; formerly it was necessary to 
make all tenants in common of the land in question, parties to the 
bill ; under this order it will suffice to notify one or more such per
sons. The application cannot be made for the partition of an estate 
of a deceased person, until the lapse of six months from his death: R.
S. 0. c. 101, s. 6 : Orant v. Grant, 9 P. R. 211. Where the interests 
are unequal, the person having the largest interest should, as a general 
rule, be notified of the application.

The Order does not apply where it is necessary to add a defendant summary appll- 
whose claim to share in the estate is contested, e. g., where a stranger 

j is in possession claiming adversely to the plaintiff and his co-tenants, party claims ad- 
in action must be brought by writ : see Young v. Wright, before Terw'l) '
Blake, V. C-, 23 Sept, 1879 : Re McMillan, Patterson v. McMillan,
8 P. R. 546 ; 17 C. L. J. 86 -..Hopkins v. Hopkins, 9 P. R. 71.

Wherever an account is required from any person, such pei^on 
should be made a defendant in the first instance, as it would seem origi. al defen- 
parties served with the judgment in the Master’s office cannot be d,nte- 
made to account thereunder : Walker Seliginann, 12 L R. Eq. 152 :
Hopper v. Harrison, 28 Or. 22.

The plaintiff was formerly bound to allege, and if disputed, to ETidenra on 
^ motion.
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prove, his title, and under this Order it will still be necessary that 
the affidavits in support of the application should establish the appli
cant’s title,and it would also appear to be necessary to show thereby, 
the estates and interests of all other persons interested as joint own
ers. The existence of a discretionary power of sale in trustees, does 
not exclude the jurisdiction of the Court to order partition : Boyd v. 
Allen, 48 L T. N. 8. 628. ®

The Court will not decree partition of lands, for which no patent 
has issued, neither will it decree a nine of such lands at the instance 
of the representatives of a deceased locatee : Abell v. Weir, 24 Gr. 
464 : Cuthbert v. Cuthbert, llAiry 88, at p. 91 : Jcnkinsv. Martin, 20 
Or. 613.

A tenant for life of an undivided share, is entitled to partition 
Oaskell v. (laelceU, 6 Sim., 643 ; and see Lalor v. Lalor, 9 P. R. 455. 
A decree for partition was made at the suit ofadowrcss: Harr- 
ison v. Bottrill, before Blake, V. 0., 21st January, 1880 ; but, 
see contra, Rody v. Rod;/, 1 C. L. T. 546. The right of a dowress 
in the whole estate to have partition or sale, appears to be doubt

ful, but where the dower is claimed oui of an undivided share, 
the dowress would seem entitled to partition, or sale, as the only 
way by which her "claim can be properly ascertained and satisfied.

mortgagee of an undivided share, has been held not to be entitled 
to partition : Train v. Smith, before Spragge, C., 14th April, 1875; 
but in Fall v. Elkin», 9\V. R. 861, it seems to have been assumed that 
a mortgagee was entitled to this relief ; and see Agar v. Fairfax, 2 W. 
& T. L. C. 881 : as to whether a tenant in common who has mortgaged 

mon whose shar^ his land can have a partition without first paying off his mortgage 
see Oibbs v. Haydon, 47 L T. N. 8. 184. In this Province it would 
seem that he can, and that his mortgagee should be made a party 
either in the first instance, or in the Master’s office, but additional 
costs so occasioned must be borne by the mortgagor : McDougall v. 
McDougall, 14 Gr. 267 ; a mortgagee who comes in and consents to a 
sale, is not entitled to either six months’ notice, or six months’ interest: 
Re Houston, 2 O. R. 84.

Where the plaintiff claimed as vendee of the equity of redemp
tion of one of four tenants in common under a sale by the sheriff, 
a decree for partition was set aside on appeal, on the ground that the
interest was not salable : Wood v. Hurl, 28 Gr. 146.
/ , a.

Suie or partition determining whether a sale, or partition, should be directed, the 
< rlered accord- Master will be guided by what is best for all parties interested : Bla - 
best foral'l'par- Well v. Baldwin, 3 App. R. 6. When the property is not susceptible 
tice- lof partition, a sale should be directed : Steven v. Hanter, 14 Gr. 541.

Wh r I d i Where thè lands are situate in the County of York, or in more 
York, or lo more Counties than one, the application for partition should be made to i
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Judge in Chambers. The new jurisdiction, here conferred on a Judge Counties than 
in Chambers, cannot be exercised by the Master in Chambers : see^t» made'to'"1 
Ord. 660; his powers do not extend to any matters which on the ln cham" 
23rd February, 1871, were not done or transacted by a Judge of the 
Court of Chancery sitting in Chambers : Re. Arnott, Chatterton v.
Amott, 8 P. R. 39 ; and see Queen v. Smith, 7 P. R. 429.

Where two or more judgments are granted for partition of different Several proceed- „ ., ' , . . ® .. , lugs—consolida-parts or the same person s estate, the proceedings may be consolt- tiou of.
dated under Ord. 641.

By this Order the Mastér is empowered to award such a judgment Form of judg- 
as the Court of Chancery was accustomed to grant in partitionmellt" 
suits,—except the order for payment of the money out of Court : (see 
note to Ord. 639). He would, therefore, appear to be entitled to 
award a judgment under which an account of rents and profits could 
lie taken, and under which a sum in gross could be allotted in lieu of 
(lower, or curtesy, or any other life estate, and under which all other 
usual and necessary accounts, and inquiries, could be taken, and 
made, as the circumstances of the case may require. For form of 
judgment : see Rule» S. C., Form No. 172.

All parties interested in the land who are not served with the pem« interest- 
notice of motion for the judgment, will have to be served with an la“d*
office copy of judgment, Ord. 241, and they will be entitled to tifled of applica- 
move to vary, or set it aside, as provided by Ord. 246. mtrt'towved"

with the jud-g
A tenant in common who has been himself in actual occupation of ment.

the whole estate cannot be charged with an occupation rent: Hen- Tenants In com-
ierson v. Eason, 17 Q. B. 701 : Rice v. George, 20 Gr. 221. He is, mon• lability for .... , . , ’ rents and profits
however, liable to account to his co-tenants for rents and profits &c.
received from third parties : Ih. Goodenotv v. Farijuhar, 19 Çlr. 614 :
Curtis v. Coleman, 22 Gr. 661 ; and if he make any claim for 
improvements made, or for prior incumbrances paid off, by,him, he 
must submit to account for an occupation rent, otherwise he cannot 
be allowed them : Rice v. George, supra : Rivet v. Desourdi, 12 C.
L J. N. 8. 203. In making partition, those portions on whiçli invl 
pvovements have been made by any of the tenants in common should, Improvement» to 
as far as possible, be allotted to the parties by whom they 'vuru îje^igOtletlkî0

(them.! made : see Wood v. Wood, 16 Gr.471.

641- When after an order has been made under when after judg- 
Order 640, lands are discovered in another county, an "verid*"^^ 
application may be made to a Judge in Chambers for apfiftiaSon'for 
the partition or sale of such lands under the order ^^"oiSTto 
formerly made, and where two or more orders have1*"-"
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Chancery Order 642. •

been made by Masters in different Counties, an appli
cation may be made in Chambers for an order as to 
the conduct of the future proceedings.

Where lands are discovered in another county after a judgment 
has been pronounced by a Local Master, the Judge in Chambers 
mav award judgment as to the lands so discovered : Clark v. Clark, 
8 P. R. 156

The object of this Order is to prevent more than one suit being 
brought in respect of the same estate. Where more than one suit 
is brought, under this Order, application may be made to consoli
date them. The application must be made before a Judge in Toronto. 
But where t4o or more applications are made by different persons to 
the same I.oc» Master, the latter has jurisdiction to pronounce judg
ment in one of'them, and stay the others : Lamhier v. Lamhier, 9 P.
R. 422 ; 19 C. il J. 158, see Ord. 470 note. Where a suit is stayed,
the costs arc jrrima facie, payable out of the estate pari passu with 
the costs of the suit which is carried on : Re. Clark, Cumberland v. 
Clark, 4L R. Chy. 412. *

-it

642- There shall be an appeal to the presiding Judge 
in Chamtiers—on any day that he may sit in Cham
bers—against any decree, order, report, ruling, or other 
determination of any Master ; the notice of such appeal 
shall be a seven days’ notice, and shall set out the 
grounds of objection, and the appeal shall be set 
down for argument not later than the Saturday pre
ceding the day on which it is to be argued, and shall 
be brought on for argument within a month—not 
including vacation—of the making of such decree, 
order, report, ruling, or determination, or within such 
further time as a Judge may think proper, and the 
presiding Judge may then hear, or adjourn into Court, 
or otherwise dispose of such matters on such terms as 
he thinks proper.

This Order now applies to all the Divisions of the High Court, Rule
S. C. 3. It worked an important change in the practice. All appeals 
from Master's reports are now to be brought on in the first instance 
before a Judge in Chambers, who has power to adjourn any case he 
may think proper into Court.
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Under Ortl. 252 a report became absolute without an order con- Reports, -onflr- 
tirming the same at the expiration of fourteen days from the filing 
thereof, unless previously appealed from. Under Onl. 642 the time 
for appealing is altered, and dates from the making, and not the 
tiling of the rep rt. No report which requires confirmation, there
fore, becomes absolute until a month has elapsed from its date, and 
fourteen days from its filing : j.e Eaton, Byers v. Woodburn, 8 P. R.
289 ; and if any proceedings are required to be taken thereunder 
before the expiration of the month, it would require a special order 
confirming it. An order for confirmation before the lapse of the 
month, would as a general rule, only be made on consent of, or notice 
to, all parties interested therein and entitled to appeal therefrom.

Power is reserved to a Judge to extend the time for appealing Extending of 
under this Order, so as to meet the case of parties who are not ,or ",>|,e81' 
notified of the order, report, &c., until after the time limited for 
appealing therefrom has expired, or so nearly expired as to prevent 
the party from prosecuting the appeal within the limited time. But When re fowl 
the time for appealing will not be extended merely on account of 
ignorance of the practice : Blackstock v. McFarlane, 15 C. L. J. 137. •

This Order applies to all orders made by Masters, except perhaps Ordersof !Uas- 
wlien they are exercising the jurisdiction of the Master in Chambers {JèaHng,fromr*l>" 
under Rule S. Ü. 422, and as to orders made in tire exercisethat 
jurisdiction it is possible the provisions of RuleJB. C. 427 as to appeal
ing, would be held to apply to the exclusionySf this Order.

As to appeals from Masters, see further Ord. 252, 253, and notes.
It will be observed that Ord. 638 and 640 empower the Local Appeals from 

Masters to award judgment for administration, or partition, or sale, 
but the power to award judgment in mortgage suits, is given to the or Local Regis- 
Local Registrars, Deputy Registrars, and Deputy Clerks of thetrars> &c- 
Crown. This distinction must be carefully borne in mind, for 
although some of the Local Masters are also Deputy Registrars, yet 
some of them are not ; it is also to be noted that it is only judgments 
or orders granted by Masters that are appealable under Ord. 642.

A motion to set aside a judgment obtained on pnecipe and for Moljone t0 eet 
leave to defend, may be made in Chambers : Kline v. Kline, 3 Chy. Ch. aside judgments, 
R 79 ; or such a judgment may be varied on petition, an appeal in how maJe' 
such cases being unnecessary : _ Xelles v. Vandyke, 17 Gr. 14 ; see 
also Simmers v. Erb, 21 Gr. 289. But where a person, not originally 
made a party, is served with an office-copy of the judgment, and 
desires to vacate it, the motion must be set down to be heard, 
and the motion must be brought on for hearing within fourteen 
days after service of the judgment on the applicant : Wright v.
Wright, before Blake, V. C., 29th March, 1881 ; and see Miller v.
Broum, before Proudfoot, V. C., 23 Nov., 1880 ; and see Rule H.
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C. J. iv. In the Chancery Division such motions are heard on a 
Wednesday, and in the other Divisions, either on a Tuesday, or 
Friday.

643. In alf suits hereafter instituted for adminis-Commission to 
be allowed in

costs in adminis-tiation, or partition, or administration and partition, 
tuion «ult». unless otherwise ordered by the Court or a Judge,

instead of the costs being allowed according to the 
tariff now -in force, each person properly represented 
by a solicitor, and entitled to costs out of the estate— 
other than creditors not parties to the suit—shall be 
entitled to his actual disbursements in the suit, not 
including Counsel fees, and there shall be allowed for 
the other costs of the suit payable out of the estate, a 
commission on the amount realized, or on the value of 
the property partitioned; in the suit, which commis
sion shall be apportioned amongst the persons entitled 
to costs, as the Judge or Master thinks proper. Such 
commission shall be as follows :—

On sums not exceeding $500, - - - -
for- every additional $100 up to $1,500, 
for every additional $100 up to $4,000, 
for every additional $1,000 up to $10,000, 
for every additional $1,000, - - - -

20 pef cent
O “ “

and such remuneration shall be in lieu of all fees, 
whether between “ party and party,” “ as between so
licitor and client,” or “ bet ween solicitor and client.”

<ieu'of'S'o8t6 who~?**lc 00mn,'’S3'011 payable under this order is divisible only between 
3 the

in
entitled to share those who are strictly parties to the suit, properly represented by a

solicitor, and entitled to costs out of the estate. Persons not 
originally made parties to the suit, but served with a copy of the judg
ment under Ord. 60, are not thereby made parties to the suit, but 
are merely enabled to attend the proceedings, and are bound thereby 
as though they were actually parties : EnylUh v. English, 12 fir. 441. 
In a suit by a residuary legatee, the plaintiff sufficiently represents 
the other residuary legatees, and they are not entitled as of course 
to costs out of the estate occasioned by their appearing by another 
olicitor in the Master’s office : Gorham v. Gorham, 17 Gr. 386.
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Creditors who are neither plaintiffs, nor defendants, are also excluded 
from participation in the commission, their costs are disposed of as 
formerly. The commission is to cover both the solicitors’ fees, and 
the fees to counsel. It is of crnirse not intended to cover costs 
ordered to be paid by one party to abuther. It is intended to cover 
only costs payable out of the estate. Costp are to be apportioned t|onm”nt*P,10r
under this Order in proportion to the work done by, and responsibility -—-______-
imposed on, the solicitors engaged : Dodge v. Clapp, 8 P. R. 388 *
Campbell v. Campbell, 8 P. R. 159 ; 16 O. L. J. 16. The work done 
in the Master’s office is not alone to be considered in making tho 
apportionment of the commission : Cameron v. Leroux, 9 P. R. 304.'
The Master should also consider the circumstances finder which the
suit is brought, when the judgment has been pronounced by himself,
and should not award commission to parties who ought to be deprived
of, or ordered 6> pay, costs. In ascertaining the commission,- if the 9” »um to
estate has been sold subject to a mortgage, the amount of the mort- ' '
gage is not to be-included as part of the “ amount realized He
.1 feColl, McCall v. McColl, 8 P. R. 48ul: but in Re Brown, Brown v.
Brown, 19 C. L. J. 367, it was held thal*he commission is to be com
puted on the total amount accounted fo\, »nd not merely on the v 
balance found in the accounting parties’ hands.

Ordinarily no costs will be allowed in addition to the commission 
ami-disbursements : Re Fleury, Fleurrftv. Flcnfy, 9 P. R. 87.

Where the Master finds, in any administration action commenced 
before himself, that any of the parties to the suit should pay the whole, 
or any part, of the costs of the sfiïit, instead of their being borne by 
the estate, it would seem that he should so direct : Ord. 639. But 
in such a case it would be convenient also to apportion the edn)- 
mission, and ascertain the disbursements payable out of the estate, 
in case the costs ordered to be paid by any of the parties personally, 
could not l>e recovered from them.

Where the principal part of the costs of a suit are ordered to be Where taxed’ 
paid personally by one or more of the parties, and the costs of only Ueu’ofuommL-"1 
a small proportion of tho work done, are chargeable against thesion- 
estate, it does not appear that in such a case the full amount of the 
commission here provided would be payable, and the power reserved 
to the Judge to make other order would probably be exerted. Cases 
might arise where from special circumstances, the commission here 
provided would be clearly inadequate, and in such cases too it would 
be possible that the power to make other order as to the costs would 
be exercised.

An agent employed by a principal solicitor who is paid by com- Agent’» bill is 
mission, is liable to have his bill taxed : Re Hington, 8 P. R. 566. ts*ah.le

J ’ principal paid by
commission.
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aa infante.

644. When two or more suits aie instituted for 
administration, or partition, or sale, the Judge may, 
in his discretion, disallow all, or any, of the costs of 
any suit or suits, which in his opinion has or have 
been unnecessarily prosecuted.

By Ord. 308 the Master is directed not to allow a^jiarty on taxa
tion any costs which do not appear to have been necessary, or proper, 
for the attainment of justice, or for the defending his rights, or which 
appear to have been incurred through over-caution, negligence or 
mistake, or merely’at the desire of the party ; and under Ord. 315 
unnecessary costs occasioned bjf defendants severing in their uefence 
are to be disallowed. Under the present Order the whole costs of a 
suit may be disallowed if it have been commenced, or prosecuted, un
necessarily, and not only the costs of the plaintiff but those of defend
ants as well, the latter having power under Ord. 641 to prevent the 
prosecution of more than one suit.

645 Order 434 shall apply to cases in which an 
adult is interested in the estate as well as an" infant, 
and also to suits for redeihption.

Ord. 645 enables Ord. 434 was held to apply only to cases where all the defendants 
ment “nfmort-lg" were *n^ant8. Where there were adult defendants, as well as infants, 
g*8d reS'ch>me ®r^er was held no*-1° apply, and such suits had consequently to 
bers,tho’ «orne of be set down for hearing in Court : Fullerton v. Keely, 9 C. L. J., N. S. 
adults10181,6 T*le present Order was passed so as to enable Such suits to be dis

posed of before the Referee in Chambers. The Master in Chambers, 
and Local Masters in certain cases, now exercise jurisdiction under 
this Order.

Ord. 435 to apply 
to redemption 
suite.

646 Order 435 shall a^ply to redemption suits: 
and under Orders 434 and 435 there may be granted, 
where it is prayed for, and notice is given in pursu
ance of Order"647, a decree embracing the additional 
relief which this Court is entitled, under “ The Adn^n- 

üjeotmà'nt, * to be istration of Justice Act,” to give, in mortgage cases, on 
|ag«Mt/onion^^6 hearing of the cause pro confessa, and such a 

decree may be granted, notwithstanding that the 
defendant has (been served by publication, or other
wise, or^s a corporation ; provided always that where 
the bi^has not been personally served, the claim of 
the plaintiff shall be duly verified by affidavit.

Relief on cove-

prœcipe.
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By this Order the power of the Registrar to issue decrees on prrr - ^
ape, was extended to redemption suits, Ord. 436 having previously grant.-d in re- 
restricted that power to suits for foreclosure, or sale. demption action.

Local Registrars, Deputy Registrars, and Deputy Clerks of the 
Crown, have now like powers to enter judgment on prœcipe, in actions 
for redemption : set Rules S. C, 78, 417, 520.

Claims for pay
ment- and deliv
ery of possession, 
must be Indorsed 
on writ, or can
not be granted.

Person 
for payment 
when 
claimed.

To obtain the additional relief referred to in this Order, it must be 
claimed by the indorsement on the writ of summons. See Rules 
S. C. Form No. 9. Unless the defendanfhave by covenant, or other
wise, made himself personally liable for the debt, he is not liable per
sonally, and a claim for a judgment for payment personally, may be 
resisted : Christie v. Dotoker, 10 Gr. 199 ; S. C. 10, U. C. L. J. 161 : 
Clarkson v. Scott, 25 Gr. 374. Thus, when the defendant is merely 
the owner of the equity of redemption as assignee of the original mort
gagor, and has entered into no covenant, or agreement, with the mort
gagee, to pay the mortgage debt, no judgment for payment can 
properly be claimed against him, notwithstanding he may have 
covenanted with his assignor to pay it : Clarkson v. Scott, supra; 
but when the mortgagor is a party, and is legally bound to pay 
the debt, he may be ordered to pay it, notwithstanding that he 
may have conveyed away his equityjof redemption to a co-defendant.

Where judgment for delivery of possession is required, the claim 
therefor must be specially indorsed on the writ, and the description 
of the lands must be set out in the indorsement.

647- In suits for foreclosure or sale, where the plain- Form of indorw- 

tiff prays for an order for the immediate delivery of where deiive’ry
. „ , „ . - „ , of possession, or

possession, or tor an order tor immediate payment personal order 
against a defendant, he must, in addition to the notice toughtyme,‘1' 
required by Schedule S, indorse upon the office copy x 
of the bill served upon the defendant, the further 
notice :

( Where order for immediate •possession prayed.)

“And the plaintiff will be entitled to an order for 
the immediate delivery of possession of the mort
gaged premises to him.”

( Where order for immediate payment prayed.)

“ And the plaintiff will be entitled forthwith to exe
cution against the goods and lands of you (naming

48
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the defendant against whom the plaintiff is entitled 
to this relief) to recover payment of the amount due 
by you.”

This Order though retained in force is practically effete ; see now 
for forms of indorsement on the writ. Rules S. C. Form No. 9.

SwstotonT 648 Every Deputy-Registrar shall have the same 
îu£îit£Tto“ power, as to the issue of decrees on prcecipe, as by 
pnec*”™' °n Order 646, and the Consolidated General Orders, is 

given to the Registrar of the Court.

Power of Deputy Under Ord. 38 the power of Deputy-Registrars to issue decrees in 
fMue proche mortgage suits on prœcifte, was limited to suits for foreclosure, sale, or 
reetrT ted^to61^ rct*emP**on' between the original mortgagee and- mortgagor. Ord. 
actions between 648 removes this restriction, and extends the power of Deputy-Regis- 
toortvalor—re- *rar8 *° a** cases brought for the foreclosure, sale, or redemption, of 
striction now mortgaged property. This power is now extended to the Local Re

gistrars, and Deputy Clerks of the Crown, in actions commenced 
in their respective offices : see Rule S. C. 3, 78, 417, 620.

prtlaQe,
int on

t)OW
drawn up.

Under Ord. 435 the Registrar had power to issue on pr<ecipe such 
a decree in mortgage cases as the Court would, previously to that 
Order, have made upon a hearing pro corfesso : Kirkpatrick v.Howell, 
22 Gr. 94, and the same power ,to award the like judgments is con
tinued under The Judicature Act. See further, Ord. 416, note.

The judgment is drawn up upon prcecipe, upon proof of service of 
the writ of summons duly indorsed, and an affidavit of non-appear
ance, or of non -delivery of statement of defence.

Where the defendant has not been personally served, proof of the 
plaintiff’s claim must be adduced ; see Ord. 64ti. In other cases no 
affidavit is required from the plaintiff proving his claim, but the 
account is to be taken on the basis of the special indorsement on the 
writ served. Where, however, the plaintiff, as is sometimes the case, 
admits that he has indfcrsed his writ for more than is actually due, 
it should be stated injthe judgment that he abandons the excess 
claimed by the indorsement, and only the balance should be ordered 
to be paid.

« '

Decree to be 
absolute, In all 
cams, unies» 
otherwise or
dered.

649. Every decree or order hereafter made by the 
Court, whether the service of the bill, or other pro
ceedings on the defendant, has been personal, by pub

lication, or othe 
instance, unless

This Order is now

This Order created 
a decree founded or 
fendant had not beei 
and had not appearei 
required to be made 
all decrees are to be 
otherwise order, and

Where the judgme 
who has not been per 
is required to be veri 
probable that the ear 
Court.

650- The Loca 
enter in a book 
decrees, or order 
the conclusion of 
all the pleadings 
suit, or matter, 
of Records and 
the same.

This Order is now < 
Rule S. C. 3. With i 
S.C. 325, 517.

The requirement to 
and Writs, would se 
Chancery Division, 
should be transmitted

The Order has n 
Local Officers.

651. All Ordei 
ent with these (

This Order though 
would, however, by i 
extend now to all Dii
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f is entitled 
amount due

effete ; see now 
m No. 9.

ive the same 
•cecipe, as by 
il Orders, is

issue decrees in 
iclosure, sale, or 
Ortgagor. Ord. 
f Deputy-Regie- 
redemption, of 

o tlio Local Re
ms commenced 
620.

m pnecipe such 
viously to that 
atrick v. Howell, 
lgments is con- 
415, note.

lof of service of 
; of non-appear-

ed, proof of the 
l other cases no 
claim, but the 

>rsement on the 
etimes the case, 
is actually due, 
ons the excesi 
mid be ordered

nade by the 
r other pro- 
nal, by pub

lication, or otherwise, shall be absolute in the first 
instance, unless the Couit shall otherwise order.

This Order is now in force in all the Divisions : Rule 8. C. 3.

This Order created an important change in the practice : formerly All judgments 
a decree founded on an order pro confeeso, in cases where the de- instance, unless 
fendant had not been served personally with the bill of complaint, otherwise order- 
and had not appeared at the hearing, was merely a decree nisi and 
required to be made absolute under Ord. 114 et aeq. Under Ord. 649 
all decrees are to be absolute in the first instance, unless the Court 
otherwise order, and the same rule now applies to judgments.

Where the judgment is granted on a prcecipe, against a defendant Proof of claim • 
who has not been personally served with the writ, the plaintiff’s claim ‘not peraon
is required to be verified by affidavit : Ord. 646 ; and it would seem “rved.
probable that the same rule would be followed in causes heard in 
Court.

650- The Local Masters and Deputy-Registrars shall ort^rT^eby 
enter in a book or books, kept for that purpose, all ri^uty “^îT-or" 

decrees, or orders, made by them, and they shall, on to 1)0 en" 
the conclusion of every suit, or matter, annex together 
all the pleadings and papers, filed with them in such At conclusion or 

suit, or matter, and transmit the same to the Clerk forwarded to
’ . Clerk of R. * W.

of Records and Writs, who shall duly enter and file 
the same.

This Order is now extended to all the Divisions of the High Court,
Rule S. C. 3. With regard to the entry of judgments : see Rule a 
S.C. 325,617.

The requirement to transmit documents to the Clerk of Records 
and Writs, would seem only to be applicable to an action in the 
Chancery Division. In actions in the other Divisions the documents 
should be transmitted to the Registrar of the Division.

The Order has not, so far, been very generally observed by the 
Local Officers. ^

651. All Orders and portions of Orders, inconsist- order» ineon«ut- 

ent with these Orders, are hereby abrogated. sss-eso, abroga-

This Order though not expressly retained in force by Rule S. C. 3, 
would, however, by implication, seem to be still in operation and to 
extend now to all Divisions of the High Court.
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SCHEDULES

TO

CONSOLIDATED CHANCERY ORDERS

\ .
Mt X

OF

23 JUNE. 1868.

SCHEDULE A.
Indorsement on Office-Copy of a Decree, served under 

- Order 60.

“ Take notice, that from the time of the service hereof, 
you (or, as the case may be, the infant or person of unsound 
mind) will be bound by the proceedings in this cause in the 
same manner as if you (or, the said infant, or person of un
sound mind) had been originally made a party to the suit ; 
and that you (or, the said infant, or person of unsound mind) 
may, upon service of notice upon the plaintiff, attend the 
proceedings under the within decree ; and that you (or, the 
said infant, or person of unsound mind) may, within four
teen days after the service hereof, apply to the Court to add 
to, vary, or set aside the said decree :

A. B. *■
of the City of Toronto, in the County of York, Plaintiff’s 
Solicitor.”

Note.—The word ‘ decree ’ in this form should now be changed to 
* judgment. ’

SCHEDULE B.

Contained forms of Bills of Complaint, which are now obsolete.

SCHEDULE C.

Contained a form of Indorsement to be made on a Bill of Com
plaint, which is now obsolete.
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SCHEDULE D.
Contained a form of Affidavit of service of Bills of Complaint, 

which is now obsolete.

SCHEDULE E.
Contained a form of notice for publication in case of an absconding 

defendant, which is now obsolete.

SCHEDULE F.
Contained a form of an answer, which is now obsolete.

SCHEDUDE G.
Contained a form of Affidavit on production ; see form now to be 

used, Rules S. C. Form No. 34.

IZ SCHEDULE H.
Contained a form of Replication, which is now obsolete.

SCHEDULE I.
Contained a form of notice to^dmit documents ; see form now to 

be used, Rules S. C. Form No. 26.

SCHEDULE J.
Form of Order, referred to in Order 187.

The Court doth order that the following accounts and in
quiries be taken and made by the Master of this Court, (a) 
that is to say :

1st. An account of the personal estate not specificially be
queathed (6) of A. B. deceased, the testator in the pleadings 
mentioned, come to the hands of, «fee.

(а) The Masters are now officers of the Supreme Court of Judica
ture. J. A. s. 68, sub.s. 2. *

(б) The words “ not specifically bequeathed ’’ seem to have crept 
in by mistake, as the form of report prescribed by Ord. 589, para
graph 6, shows that the Master is required to set out the personal 
estate “ specifically bequeathed,” and if there is no specific bequest, 
the fact is to be reported.
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2nd. An account of the said testator’s debts.
3rd. An account of the said testator’s funeral expenses.
4th. An account of the said testator’s legacies.

SthrsAn inquiry, what parts, if any, of the said testator’s 
personaLefctate are outstanding or undisposed of.

And it is ordered that the said testator’s personal estate, 
not specificially bequeathed, be applied in payment of his 
debts and funeral expenses, in a due case of administration, 
and then in payment of his legacies, (a)

• {If ordered.)

And it is ordered that the following further accounts and 
inquiries be taken and made, that is to say :

6th. An inquiry what real estate the said testator was 
seised of, or entitled to, at the time of his death.

7th. An inquiry what incumbrances affect the said testator’s 
real estate.

8th. An account of the rents and profits of the said 
testator’s real estate received by, &c.

{If Sale ordered.)

9th. An account of what is due to such of the incum
brancers as shall consent to the sale hereinafter directed in 
respect of their incumbrances.

10th. An inquiry what are the priorities of such last 
mentioned incumbrances.

And it is ordered that the testator’s real estate be sold, 
with the approbation of------------------- .

And it is ordered that further directions and costs be 
reserved, until after the said Master shall have made his 
report.

(a) This clause is now, in practice, usually omitted.
For another Form of Judgment for administration : see Rule* S. C. 

Form No. 171.
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SCHEDULE K.

Appointment, referred to in Order 198.

In Chancery.

Between A. B.................................. Plaintiff,
*t

and

C. D.,................................Defendant.

The---------day of---------- is hereby appointed to proceed
(here state the nature of the business for which the appointment 
is made) when all parties are to attend at Chambers in 
Osgoode Hall, in the City of Toronto, at the hour of------ .

(To be signed by Judge, or Judge's Secretary.)

Note.—If you do not attend either in jKjrson or by your 
solicitor, at the time and place above mentioned, such order 
will be made and proceedings taken in your absence, as may 
seem just and expedient.

G. H., Solicitor for ——.

SCHEDULE L.

Indorsement on Office-Copy Decree, referred to in 
Orders 206, and 245.

To A. B., (the person upon whom service has been directed, 
(set out the order.)

If you wish to apply to discharge the foregoing order, or 
to add to, vary, or set aside, the decree, you *must do so 
within fourteen days from the service hereof. ( When the 
order fixes a time for the further proceedings, add,) And if 
you fail to attend at the time and place appointed, either in 
person or by your solicitor, such order will be made and pro
ceedings taken, in your absence, as may seem just and ex
pedient ; and you will be bound by the decree, and the 
further proceedings in the cause, in the same manner as if
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you had been originally made a party to the suit, without 
notice.

The word “decree” in this form should now be changed to “judg
ment.”

SCHEDULE M.

Jurat to Affidavit, refei'red to in Order 258.

Sworn before me at------------ , in the County of-------
on the------------ day of--------------, A.D.------------ .

SCHEDULE N.

Contained an Indorsement to he made on an Order, served under 
Ord. 293, which is now obsolete. *

And an Indorsement to be made on an Order of Revivor, served 
under Ord. 341, which is now superseded by Rule» S. C. Form

SCHEDULE O.

Precipe for Direction to the Bank, referred to in 
Order 353.

In Chancery.

(Short Style of Cause.)

Required, a direction from the Bank to receive from
--------------- , $---------, payable into Court to the credit of
this cause, under---------dated----------- , (or, as the case
may be.)

A. B., Defendant’s Solicitor,

(Date). (Or as the case may be.)
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Praecipe for Cheque, referred to in Order 356.
In Chancery.

(Short Style of Cause.)

Required a Cheque for $--------- [with $---------- interest
thereon from------to-------(being the period, if any, for
which interest is payable under the Order, but which has not 
been already taken into account and computed) ], payable to 
--------------- ; and the following papers are produced here
with (naming the, Decrees, Reports, dec., shewing the party’s 
right to the Cheque, thus :

Decree dated----- , /
Report dated------, dec.)

A. B., Plaintiff’s Solicitor,
(Or as the case may be.)

( Date ).

SCHEDULE P.

Conditions of Sale, referred to in Order 379.
• i

1. No perspn shall advance less than $10 at any bidding 
under $500, nor less than $20 at any bidding over $500, 
and no person shall retract his bidding.

x 2. The highest bidder shall be the purchaser ; and if any 
dispute arise as to the last or highest bidder, the property 
shall be put up at a former bidding.
^ 3. The parties to the suit, with the exception of the ven
dor, (and, naming any parties, trustees, agents, or others, in 
a fiduciary situation,) shall be at liberty to bid.

4. The purchaser shall, at the time of sale, pay down a 
deposit, in the proportion of $10 for every $100 of the pur. 
chase money, to the vendor, or his solicitor; and shall
pay the remainder of the purchase money, on the---------
day of------------ next ; and upon such payment, the pur
chaser shall be entitled to the conveyance, and to be let into 
possession ; the purchaser at the time of sale to sign an 
agreement for the completion^ the purchase.

49
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5. The purchaser shall have the conveyance prepared at 
his own expense, and tender the same for execution.

6. If the purchaser fails to comply with the conditions 
aforesaid, or any of them, the deposit and all other payments 
made thereon, shall be forfeited, and the premises may be 
resold ; and the deficiency, if any, by such re-sale, together 
with all charges attending the same, or occasioned by the 
defaulter, are to be made goi’d by the defaulter.

SCHEDULE Q.

Report on Sale, referred to in Order 387.

In Chancery.

Between A. B.,................................Plaintiff,

and

C. D.,............................... Defendant.

Pursuant to the decree {or order) of this Honourable Court,
bearing date the---------day of--------------, and made in this
cause, I have, under the General Orders of this Court, in the 
presence of (or, after notice to), all parties concerned, settled 
an advertisement and particulars and conditions of sale, for 
the sale of the lands mentioned or referred to in the .said 
decree {or order), and such advertisement having, according 
to my directions, been published in the (naming the news-
papenor newspapers), once in each week for the------weeks
immediately preceding the said sale (or aft-the case may be), 
and bills of the said sale having been also, "as directed by me, 
published in different parts of the township (tiwn or city) of
--------- and the adjacent country and villages, (or as the case
may be), the said lands were offered for sale by public auction,
according to my appointment, on xthe---------day of---------- ,
by me, (or by Mr.------ of---------, appointed by me for that
purpose, auctioneer), and such sale was conducted in a fair,
open and proper manner, when------ , of------, was declared
the highest bidder for, and became the purchaser of the same,
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st the price dr sum of $- -, payable as follows (set out
shortly the condition of sale as to payment of the purchase 
money).

All which having been proved to my satisfaction by proper 
and sufficient evidence, I humbly certify to this Honourable 
Court.

Dated------------.
For the word ‘ ‘ decree” the word * judgment” should now be used.

SCHEDULE R.

Notice, referred to in Order 430.

In Chancery.
(Short Title).

-, DefendantTo —
Take no*.- hat the plaintiff elects that the sale of the 

mortgaged premises be conducted by you instead of by the 
plaintiff, and you are at liberty to withdraw the deposit made 
by you in this cause for the purpose of such sale.

\
SCHEDULE S.

Contained a form of indorsement on Otfice-copy'?ill for foreclosure, 
or sale, under Ord. 436, and which is no* obsolete.

/■

SCHEDULE T.

Notice, served muhr Order 444.

In Chancery.

Between A. B....................................Plaintiff,

and

C. D............................... .*.. Defendant (

Whereas an action has been instituted by the above named 
plaintiff for the foreclosure (or sale) of (or enforcement of a
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-3

lien on) certain lands, being (insert description of lands) and 
I have been directed by the decree made in this cause,
and dated the • day of

l<çcr
, to inquire whether any

person, other than the plaintiff, has any charge, lien, or 
incumbrance upon the said estate. And whereas it has been 
made to appear before me that you have each some lien, 
charge or incumbrance upon the said estate, and I have there
fore appointed the-------- day of---------- , at -------o’clock in
the------noon, for you to appear before me, at my Chambers
at--------- , either in person or by your solicitor, to prove your
claims.

Now you are hereby required to take notice : 1st. That if 
you wish to apply to discharge my order making you a party, 
or to add to, vary, or set akidc the decree you must do so 
within fourteen days from'the service hereof ; and if you fail 
to do so, you will be bound by the decree, and the further 
proceedings in this cause as if you were originally made a 
party to the suit. 2nd That if you fail to attend at the time 
and place appointed, you will be. treated as disclaiming all 
interest in the laud in question, and it will be dealt with as if 
you had no claim thereon, and your claim will be in fact fore
closed/

W. L., Master.

To------------

For the word “decree” the word “judgment” should now be 
inserted.

J

Appointpihxt, served under Order 446.

In Chancery.

* Between A. B.,.................................... Plaintiff,

and
C. D.,..'................................Defendant.

Having.been directed by the decree in this cause, dated
the------day of----------, to inquire whether any person other
than the plaintiff has any lien, charge or incumbrance upon
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the lands (n the pleadings mentioned, being (insert descrip
tion of land), I do hereby appoint the--------- day of----------
next, at------o’clock in the ------- noon, at my Chambers at
---------, to proceed with the said inquiries.

And you are hereby required to take notice :

That if you fail to attend at the time and place appointed, 
you will be treated as disclaiming all interest in the land in 
question, and it will be dealt with as if you had no claim 
thereon, and your claim will be in fact foreclosed.

W. T„, Master.
For the word “decree,” the word “ judgment” should now be

used. t

SCHEDULE U.

Notice of Motion for Administration Order, wider 
Order 468.

In the matter of the estate of E. F., late of the Township of 
Vaughan, in the County of York, deceased.

^ A. B. against C. D.

To 0. D., Executor of E. F., deceased.
Take notice that A. B,,' of the City of Toronto, in the 

County of York, Esquire, (or other proper description of the 
part»)), who claims to be a creditor upon the estate of the 
above named E. F., will apply to the Court of Chancery, (a) 
in Chambers, at Osgoode Hall, in the City of Toronto, on the
------day of ------- , at the hour of ——, for an order for the
administration of the estate, real and personal, of the said E. 
F., by the Court of Chancery (a) ; and upon 'such application 
will be read the affidavits of (state the materials upon which 
the application is founded) this day filed.

If you do not attend either in person or by your solicitor

(a) Instead of the words “Court of Chancery,” in this form, the 
words “High Court of Justice” should now he used : and see Ont. 561. 
The notice of motion should he entitled in the High Court of Justice, 
naming also the Division in which the affidavits are filed.
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at the time and place above mentioned, such order will be- 
made in your absence as may seem just and expedient.

Dated, <fcc.
G. H.,

Of the City of Toronto, Solicitor for the above named A. B.

SCHEDULE V.

No. 1.—Advertisement for Creditors, under Order 475.

Pursuant to a decree [or an order] of the Court of Chancery 
made in [the matter of the estate of A. B., and in] a cause
S. against P. [short title], the créditera of A. B., late of------
in the County of------ , who died in or about the month of
------18—, are, on or before the ------day of------- , 18—, to
send, by post, prepaid to E. F., of------, the solicitor of the
defendant C. D., the executor [or administrator] of the 
deceased [or as may be directed], their Christian and sur
name, addresses and description, the full particulars of their 
claims, a statement of their accounts, and the nature of the 
securities (if any) held by them ; or in default thereof, they 
will be peremptorily excluded from the benefit of the said 
decree [or order]. Every creditor holding any security is to 
produce the same before me, at my Chambers, at, <fcc., on the
—■— day of------ , 18—, at------o’clock in the------- noon,
being the time appointed for adjudication on the claims.

Dated this------day of------- , 18—.
G. H., Master.

For the word “ decree,” the word “ judgment” should be now used.
1 No. 2.—Notice to Creditor to produce Documenter 

under Order 477.

!
(Short Title).

|i : lit 1
You are hereby required to produce, in support of the 

claim sent in by you, against the estate of A. B. deceased 
[describe any document required], before me at my Cham-
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bers, at, <fcc., on the------day of------,18—, at------ o’clock
in the------noon.

Dated this------------ day of------------ , 18—.

G. R., of, &c., Solicitor for the plaintiff,
\or, defendant, or as may be]. ,

To Mr S. T. *

No. 3.— Affidavit of Executor or Administmtor as to 
Claims, under Order 480.

In Chancery.
{Title).

We, C. D., of, ifcc., the above named plaintiff [or defend
ant, or as may 6e], the executors [or administrators], of A. B.,
late of------ , in the County of------, deceased, and E. F., of,
&c., solicitor, severally make oath, and say as follows, —

I, the said E. F., [solicitor] for myself, say as follows :

1. I have, in the paper written now produced and shewn 
to me, and marked A., set forth a list of all the claims the 
particulars of which have been sent in to me by persons 
claiming to be creditors of the said A. B., deceased, pursuant
to the advertisement issued in that behalf, dated----- day of
----- , 18—

And I, the said C., D., for myself, say as follows :
2. I have examined the several claims mentioned in the 

paper writing now produced and shewn to me, and marked 
A., and I have compared the same with the books, accounts, 
and documents of the said A.Kpfor as may be, and state any 
other inquiries or investigations made], in order to ascertain, 
as far as I am able, to which of such claims the estate of the 
said A. B., is justly liable.

3. From such examination [and state any other reasons], I 
am of opinion, and verily believe, that the estate of the said 
A. B. is justly liable to the amounts set forth in the sixth 
column of the’first part of the said paper writing marked A.; 
and to the best of my knowledge and belief, such several 
amounts are justly due from the estate of the said A. B., and

A

8

V
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proper to be allowed to the respective claimants named in the 
said schedule.

4. I am of opinion that the estate of the said A. B. is not 
justly liable to the claims set forth in the second part of the 
said paper writing marked A., and that the same ought not 
to be allowed without proof by the respective claimants, [or, 
I am not able to state whether the estate of the said A. B., 
is justly liable to the claims set forth in the second part of 
the said paper writing marked A., or whether such claims, or 
any parts thereof, are proper to be allowed without further 
evidence].

Sworn, &c.

Exhibit referred to in Affidavit No. 3.
(S/urrt Title )

List of claims the particulars of which have been sent in 
to E. F., the solicitor of the plaintiff, [or, defendant, or ns 
may 6e], by persons claiming to be creditors of A. B., 
deceased, pursuant to the advertisement issued in that behalf,
dated the day of 18—.

This paper writing, marked A., was produced
and shewn to---------, and is the same as is
referred to in his affidavit, sworn before me
this------ day of------, 18 —,

W. B., <fec.

First Part.—Claims proper to be allowed without 
further evidence.

Se
ria

l K
o. Name

of
Claimants.

Addresses
and

Descriptions.

Nature
of

Claim.
Amount
claimed.

Amount 
proper 
to be 

allowed.

$. c.

1
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Second Part.—Claims which ought to be proved by 
the Claimants.

Se
ri

al
 No

.

Names
of

Claimants.

Addresses 
v*nd '

Description."-

Nature
of

Claim.
Amount.
claimed.

•
# $. c.

No. 4.—Notice to Creditor that claim allowed, under 
Order 483.

(Short Title.)
The claim sent in by you against the estate of A. B., 

deceased, has been allowed at the sum of $--------- , [with in
terest thereon at $------per cent., per annum, from the-------
day of ——, 18 —, and $----- for costs, or as the case may
be].

If part only allowed, add.—If you claim to have a larger 
sum allowed, you are hereby required to prove such further 
claim, and you are to file [«fee., as in Form No. 5].

Dated this------day of-------, 18 —,
G. R., of, «fcc., Solicitor tor the plaintiff 

[or defendant, or as may be.]
To Mr. P. P.

No. 5.—Notice to Creditor to prove his claim, under 
Order 483.

(Short Title.)

Yon are hereby required to prove the claim sent in by 
you against the estate of A. B., deceased. You are to file 
such affidavit as you may be advised in support of your claim, 
and give notice thereof to----- , Master in Chancery (a) [or as

(a)For “ Master in Chancery,” “Master of the Supreme Court of 
Judicature for Ontario,” must be substitued.

60
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(he case may be], on or before the------day of------ , 48 — ;
and to attend personally, or by your solicitor, at his Cham
bers, on the------day of------- , 18 —, at------o’clock in the
------noon, being the time appointed for adjudicating on the
claim.

Dated this ---- - day of----- , 18 —,
G. R, of, &c., Solicitor for the plaintiff

[or defendant, or as may be].
To Mr. S. T.

No. 0.—Notice that Cheques may he received, under
Order 486.

(Short Title).

The cheques for the amounts directed to be paid to the 
deceased, by an order made in this [matter

or] causrf /feted the 
at the Avtountant’s

day of------ , 18 —, may be received
at the Afcfcountant’s Office, in Osgoode Hall, Toronto, on and 
after the -----day^of-------, 18 —,

G. R, qf, ifec., Solicitor for the plaintiff 
[or, defendant, or as may be.]

To Mr. W. S.,
<kc.

SCHEDULE W.

Indorsement on Office-copy Order, sewed under 
j Order 536.J

Take tlotice that unless you within------days after the
service hereof upon you, shew unto the Court of Chancery 
for Upper Canada, (a) good cause why the within decree (b) 
or order) should not be binding upon you, you will be bound

(a) For the words “Court of Chancery for Upper Canada” must
now be substituted “the High Court of Justice, -------- Division,
naming the proper Division.

(b) For *• decree” the word “ judgment” should now be used.
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by the said decree (or order^ and the same will stand and 
be absolute against you.

Dated, &c.,---------
G. R,

Solicitor for the plaintiff.

TARIFF, («)

{Referred to in Order 309.) 

master, (b)

Every summons or warrant........................................
Administering oath, or taking affirmation...............
Marking every exhibit................................................
Drawing dej>ositions, reports or orders, per folio ....
One fair copy when necessary, per folio.......................
Copy of papers given out when required, per folio ..
Every attendance upon a reference............................
For each additional hour............................................
Every certificate.............................................................
Filing each pa]>er.........................................................
Taxing costs, including attendance................. ......
Making up and forwarding answers and depositions.. 
Every special attendance out of office, within two

miles .................................. ,.................................
Every additional mile above two.......... J..................
Reading affidavit—per folio ................... ....................

80 30
0 20
0 20
0 20
0 10
0 10
1 00
1 00-
0 50
0 10
1 00
0 30

1 00
0 20
0 02

(а) The fees prescribed by this Tariff for Solicitors, and Counsel, 
were superseded by a subsequent tariff prescribed by Ord. 608, and 
that part of the tariff is therefore omitted, as being obsolete. Such 
fees are now regulated by the tariff of the Supreme Court.

(б) The fees payable to the Masters are now regulated by the Com
mon Law Tariff, and where there were no similar proceedings in the 
former Courts of Law, then by the Tariff prescribed by Ord. 615, 
post p. 409, Rule S. C. 432. The scale of fees formerly payable to 
the Master under this Tariff, however appears still to regulate the 
fees payable to the Referees of Titles under Ord, 512r
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Matter added—per folio ...................................... 0 20
Searching files in office................................................. 0 20

X. REGISTRAR.

DrawingSninutes of decree or special order—per folio.. 0 20
Drawing decree or order—per folio........................... 0 20
Entering same—per folio............................................. 0 10
Fee on payment of money into Court....................... 0 30
Fee on payment of money out of Court....................... 0 30
Fee on admission of Solicitor........................................ 1 00
Commission appointing Local Master, or Deputy

Registrar.................................................................. 2 00
Attendance on appointment of Guardian................... 0 50

judges’ secretary.

On every application in Chambers (including the order 
thereon, if made,) for a decree against infants, for 
the administration of an estate, for the sale of an 
infant’s estate, to declare a person a lunatic, for 
interim alimony, for a vesting order, for final 
order of foreclosure or sale, for foreclosure after 
abortive sale, to extend time for payment of
mortgage money, or for taxation........................ 1 00

On every other application (including the order there
on, if made)......................................................... 0 50

For other services, the like fees as are payable to the
Master..................................................................................

SPECIAL EXAMINERS.

Every summons or warrant........................................ 0 30
Administering oath, or taking affirmation............... 0 20
Marking each exhibit..................................................... 0 20
Drawing depositions—per folio.................................... 0 20
Copy for Solicitor, when required—per folio...........  0 10
Every attendance out of office, when within two

miles........................................................................ 1 00
Every attendance out of office above two miles, extra

per mile.................................................................. 0 20

><r-
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Every certificate.............................................................. 0 50
Making up and forwarding answers and depositions.. 0 30
Every attendance upon an appointment, when Solici

tor or witnesses do not attend, and Examiner not 
notified..........................................  1 00

CLERK OF RECORDS AND WRITS, AND DEPUTY REGISTRARS. («)

Entering parties’ names, and filing bill, answer or
demurrer.................................................................. $0 50

Entering and filing all other pleadings, interrogatories
and depositions, or other evidence....................... 0 20

Filing and registering affidavits, exhibits or other
papers......................   0 10

Entering note pro confesso............................................ 0 50
Subpceua, including filing pnecipe............................... 0 50
Special writ, writ of commission............................... 1 00
Office-copy of papers required to be given out—per

folio.......................................................................... 0 10
Examining and authenticating same, when office-copy

prepared by Solicitor—every three folios..........  0 05
Amendment of record, when re-engrossment not neces-

sary—per folio............. ...........................,.......... 0 20
Making up and forwarding interrogatories................. 0 30
Setting down cause, other than for hearing pro con

fesso .......................................................................... 2 00
[The fee payable to a Deputy Registrar on setting down a cause 

for hearing to be $8.]
Setting down cause pro confesso...............................  $0 50
Certificate of pleadings being filed...............................  0 40
Certificate of state of cause........................................ 0 50
Searching files in office................................................ 0 20

(a) A new tariff of fees payable to Deputy Registrars was pre
scribed by Ord. 615. See additional fees payable to Clerk of Records 
Mid Writs, and Deputy Registrars, under Ord. 551 and B. S. O., c. 
40, s. 105. The fees now payable to the Clerk of Records and Writs 
are those prescribed by the Common Law Tariff, but where there 
were no similar proceedings in the former Courts of Law, then for 
such matters the fees prescribed therefor by this Tariff and Ord. 6 1 
are payable.
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SCHEDULES TO ORDERS PASSED SUBSE
QUENT TO CONSOLIDATION,

LOWER SCALE TARIFF.

(.Referred to in Order 55R) (a)

SOLICITOR. \
J , t

Instructions for suit...................................................... $1 00
] nstructions to defend..................................................... 1 00
Instructions for petition where no bill is filed ...... 1 00
Letter of notice before instituting suit....................... 0 25
Drafting bill not exceeding twenty folios, including

copy to keep............................................................. 2 00
For every additional folio above 20, (to be allowed in 

the discretion of the Master) including copy to 
keep, per folio......................................................... 0 20

[No greater sum than $3 to be taxed by the Master for drawing 
any bill, without any special direction of one of the Judges of the 
Court upon the application of the Solicitor requiring the same, for 
which application no charge to be made.]
Drafting answer or other pleading, petition or special

affidavit, per folio .................................. .. ...........  $0 20
[No greater sum than $3, to be taxed for drawing any answer, 

petition, or affidavit, without the special direction of one of the 
Judges of the Court, as provided for in the case of bills ; and no 
greater sum is to be allowed for drawing an answer, petition, or 
affidavit, than would have been taxed irrespective of this order.]
Engrossed copies to file, copies to serve (other than 

copies on which a fee is paid to the Master, Clerk 
of Records and Writs, or Deputy Registrar, for 
reading over or authenticating the same), per folio $0 10 

Copies of orders, or other papers, or documents, re
quired to be served, per folio................................ 0 10

See note to Ord 553.

ir~
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Office-copies authenticated by the Clerk of Records
and Writs, or Deputy Registrar, per folio............  0 08

Affidavits of service of bill, including attendance to
swear ......................................................................... 1 50

Affidavits of service, including attendance to swear... 0 20 
Precipe for any process, including attendance. ...... 0 25
Special attendance on Master’s warrant or appoint

ment, or on examination of witnesses, or on hear
ing of cause or demurrer or special motion ........ 0 50

[No such fee or any other costs of, and incidental to an appoint
ment, is or are, to be allowed by the Master to any party, either by 
consent, or on an)’ ground whatever, as part of the costs of the cause, 
when the appointment was adjourned without being proceeded on, 
or where no substantial progress with the reference was made thereon. 
But the Master may order the payment of such costs as provided for 
by Order 213.}
When the hearing shjJJJ, exceed one hour, then for 

every additional hour which shall l>e occupied by 
such hearing, and at which the Solicitor shall be 
present in Court, provided the same be noted in 
the Registrar’s book, or be proved by affidavit 
(such affidavit to be without charge,) the same
not to exceed $2......................................................... 0 50

For every additional hour beyond one hour in the
Master’s office......... ................................................... 0 50

[For attendance in the Master’s office uponja warrant or appoint
ment to hear and determine, the Master may'iincrease the fee for 
such attendance to any sum not exceeding one dollar per hour, where, 
in the judgment of the Master, the matters to be heard and deter
mined are of such special nature as to have required previous prepe, 
ration, and where the Master finds that previous preparation has been 
bestowed thereupon, and that in his judgment such increased fee is 
reasonable and proper under the circumstances ; but no such allow
ance is to be made for more than one day, unless the hearing is pro
ceeded with de, die in diem to the conclusion thereof : or unless such 
proceeding be prevented by a party other than the one claiming the 
increased allowance ; and the increased allowance is not to be madd 
unless the same is noted at the time in the Master’s book.]
For every additional hour in the examination of wit

nesses where no counsel employed............... .........  $0 50

».
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[The fee on the attendance of a Solicitor, where the Solicitor 
attends in person, and no counsel is employed, may in special cases 
be increased in the discretion of the Judge, or Officer before whom 
the examination is had, to one dollar, and where the examination 
occupies more than one hour, then one dollar for every additional 
hour which is so occupied, and during which the Solicitor is present 
in attendance thereupon, provided the same is 1 ited at the time in 
the Registrar’s book, or in the book of the Master, or other Officer, 
as the case may be.]

Attending consultations of Counsel, per hour............. 0 50
[No special attendance to be allowed to a Solicitor on proceedings 

upon which he appears also as counsel.]
Appointment to settle minutes, or pass decree or

order, copy and service.............................................. 0 50
For every hour’s attendance before the Registrar by 

his appointment, on settling minutes, the same
being noted by the Registrar................................ 0 50

For every hour’s attendance before the Registrar by 
his appointment, on passing decree or special 
order, the same being noted by the Registrar .. 0 50

[The fee on settling minutes and on passing decrees or orders may 
be increased in the discretion of the Registrar, in special cases, to 
one dollar, where the Solicitor attends peraafîally on each settling or 
passing.] f
Where minutes settled, or decree or special order

approved of or passed between the Solicitors after " . 
appointment issued by the Registrar.................... 0 50

[In such case no fee to be allowed to either party as for attendance 
before the Registrar in respect of the same settling or passing.]

Fee on all orders and writs of Court to the party
obtaining the same.............................   0 50

Instructions for brief........................................................ 0 50
Brief, per folio, including briefing and fair copy, sub

ject to be reduced by the Master, if the same 
contain superfluous matter or be of unnecessary
length.......................................................................... 0 10

Observations, or other original matter in brief, per folio 0 20
[A brief of depositions or special affidavits to be allowed only 

where fee and brief for second counsel is taxed.]
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Drawing special minutes when prepared by the Soli
citor per folio SO 20

Advertisement for sale of real, or personal estate, under 
the direction of the Court, Including all copies,
except for printing.........

Copies for printing—per folio
0 50
0 10

Fee on conducting sale—including arrangements with 
auctioneer, correcting proof sheets (if any), and
attending sale 2 50

For every hour beyond three occupied at such sale .. 0 50
Drawing bill of costs and attending taxation ..........
Drawing Judge’s appointment, and attending for his

0 50

signature, and to serve 
Every necessary attendance

0 50 
0 25

Necessary agency letters in the course of a cause or 
matter, to'be allowed on taxation between party 
and party, as attendances,

Postages—the amount actually disbursed.
(The sum allowed for copying and briefing shall be ten cents per 

folio, except where authenticated by the Clerk of Records and Writs, 
or read over by the Master , but the same shall not in any case 
exceed one-half of the amount allowed for drawing what shall be so 
copied'or briefed.]

COUNSEL.

On argument in Chambers in cases proper for the 
attendance of Counsel, to be increased at the dis
cretion of the Judge $1 00

On settling and signing pleadings and petitions respec
tively, where from their special nature the Master 
shall think the pleading or petition a proper one
to be settled by comnsel...........X.........................

On consultations..................................J.........................
On special applications to the Court, arguing demurrer

or ^Nier special argument, or at the hearing of a 
cause .....................................................................

1 00 
2 00

5 00
[To be increased in the discretion of the Master, to a sum not

51
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L-xcee ling .320 to senior Counsel, ami .310 to junior Counsel, in suit» 
of a special anil important nature ; but more than one Counsel fee is 
not to be allowed fn any cyse not of a special and important nature. 
Where two Counsel fees or an increased fee is allowed by a Local 
Master, he is to forward to the Taxing Officer with the bill, upon 
transmitting it for revision, such information as may enable the Tax
ing Officer to judge of the propriety of the fee or fees allowed.]

MASTER.

Every suthmons or warrant ............. ...........................  §11
Administering oath, or taking affirmation................... 0 :
Marking every exhiWft'".......................................................0
Drawing depositions, Aports or orders, per folio.. . 0
One fair copy when necessary, per folio.................. .....
(Jopy of papers given out when required, per folio ... 0
Every attendance upon a,, reference ...... ;............. 0
For each additional hour ...........................  0
Every certificate.............................................................. 0
Filing each paper .......................................................... 0
Taxing costs, including attendance ............................ 0
Making up and forwarding answers and depositions.. 0
Every special attendance out of office,-within two miles 0.
Every additional mile above two . .............................. 0
Reading affidavit—per folio ......................................... 0
Matter added—per folio................................................. b
Searching tiles in office ................................................. b

REGISTRAR.

Drawing minutes of decree or special order—per folio §0 20
Drawing decree or order—per folio............................... ' b L0
Entering same—per folio .................................................. b lb
Eve on paymenfr-bf money into Court............................... b 10
Fee on payment of money out of Court.......................... b 10

- judges’ secretary.
-*>' •

< hi every application'll Chambers (including the order 

thereon, if made), for a decree against infants, for 
the administration of an estate, for a vesting
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order, for final order of foreclosure or sale, for 
foreclosure after abortive sale, or to extend time
for payment of mortgage money...........................  80 50

On every other application (including the order
thereon, if made).............. fcfc............................... 0 2d''

For other services, the like fees as are payable to the 
Master.

SPECIAL EXAMINERS.

Every summons or warrant ............... ...................-. .. SO 10
Administering oath, or taking affirmation.... ... . U 2D
Marking each exhibit..............................;.r................ 0 20
Drawing depositions—per folio..................................  0 20
Copy for Solicitor, when required—per folio.........  0 10
Every attendance out of office, when within two miles 0 50
Every attendance out of office abp^se two miles, extra

per mile ..........*^>>^.. . /................................... 0 10
Every certificate........................................... .......... 0 25
Making up and forwarding answers and depositions . . 0 10
Every attendance upon an appointment, when Solicitor 

or witnesses do. not attend, and Examiner not 
notified .........'............................... ....................... 0 50

CLERK or RECORDS AND WRITS, AND DEPUTY REGISTRARS.

Entering parties’ names, and filing bill, answer or de-
murrer.......................................... . :............... SO 50

Entering and filing all other pleadings, interrogatories, 
depositions, or other evidence, tiling and register
ing affidavits, exhibits, or other papers............... 0 lu

Entering note pro confessa............................................. 0 20
Subpoena, including tiling precipe................................ 0 20
Special writ, writ of commission ................................ 0 50
Office-copy of papers required to be given out—per
•> folio.......................................................................... u 10
Examining and authenticating same, when office-copy

prepared by Solicitor—every three folios..........  0 05
Amendment of record, when re-engrossment not

necessary—per folio ........................................ .. . 0 10
Making up and forwarding interrogatories ............... 0 10
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c
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o

Setting down cause, other than for hearing pro confeaso SI OO
[Th<5 fee payable to a Deputy Reyétrar on setting down a cause 

for hearing to be $4. ] ' Jr
Setting down cause pro confet so................  0 20
Certificate of pleadings being filed. 1............................ 0 20
Certificate of state of cause. J........................................ 0 20 \
Searching files in office .........................   0 10 -

SHERIFFS.

Receiving, filing, eimering, And endowing every paper $0 10 
Return of all process abdwlits except subpœnas.... 0 25
Warrant to Bailiff, «Hw^üt executed by Sheriff or

Deputy •...................................   0 25
Serving each office-copy bill, including affidavit of ser

vice ................................................... -.if!..................0 50
Serving each warrant, notice, certificate, subpoena, or

other paper...........................   0 50
Writ 4f arrest—arrest on............................................. 1 00
AttacXiyfent—arrest on................................................. 1 00
Sequestration—upon seizure of estate and effects under

Writ of sequestration............................................. 1 00
Schedule of goods taken in execution, including 
copy for defendant, if not exceeding 5 folios.... 050
Each folio above 5........................................ .. 0 10
Removing or retaining property, reasonable or 
necessary disbursements, and allowance to be 
made by the Master, or by order <>f the Court or 
Judge.
Poundage upon sequestration, followed by sale, 5 per cent 

For services not specified—The like charges as are 
allowed by County Court tariff for analogous.

* service. \.
P. M. VAN KOUGHNET, C.
J. G. SPRAGGE, V. C.

O. MOW AT, V. C. •
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SCHEDULE TO OBDER, 554.

(Form of Certificate.)

(Title of cause or matter. )

I hereby certify that, to the best of my judgment and belief 
the tariff of fees under the Orders of this Court of 10th Sep
tember, 1869, is applicable to this case.

Dated, <fec.
A. B., Solicitor for ------

SCHEDULE REFERRED TO IN ORDER 589.
Form of Report in Administration Suit.

In Chancery. 

v Between

A. B. AND OTHERS,

AND
Plaintiffs.

C. D. AND OTHERS,
Defendants.

Pursuant to the Order for Decree] (a) herein made, dated
the----------day of-----------1871, having caused an Office,
copy thereof to be served upon [give the names of persons
served under Order 60, and also the names of those upon
whom service has been dispensed with, and the reason for dis
pensing with service], I proceeded to dispose of the matters 
referred to me, and thereupon was attended by the Solicitors 
for -all parties interested [or as the case may be\

* [// the Master has appointed a Guardian ad litem for
any of the parties, this should be so stated, and the 
reason why such appointment was made.]

' I find as follows :—
L The personal estate not specifically bequeathed of the
itator come to the hands of the executors, and wherewith

(a) For the word “decree” the word “judgment” should now be 
substituted.

*
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they are chargeable, amounts to the sum of $--------- , and
they have paid, or are entitled to be allowed thereout, the
smu of $--------- , leaving a balance due from them [or “ to
them,” as the case may 6e,] of $---------on that account.

[If no personal estate, say : No personal estate has 
come to the hands of the executors, nor are they 
chargeable with any.]

2. The creditors’ claims sent in pursuant to my advertise
ment in that behalf (published in------issues of the news
paper called------------------ ), and which have been allowed,
are set forth in the first Schedule hereto, and amount 
altogether to $--------- .

[If no creditors, say : No creditor has sent in a claim 
pursuant to my advertisement in that behalf, nor 
has any such claim been proved before me.J

3. The funeral expenses of the testator amounting to
$---------have been paid by the executors and are allowed to
them in the account of personal estate.

4. The legacies given by the testator are set forth in the 
second schedule hereto, and with the interest therein men
tioned, remain due,-to the persons named [or as thé case may 
6e.] (a)

5. The jtersonal estate of the said testator outstanding or 
undisposed of, is set forth in the third schedule hereto.

[In this third schedule personal estate not speci
fically bequeathed should be set forth separately 
from the other personalty outstanding or undis
posed of. If there is no specific bequest, it should 
be so stated in the body of the report.] (b)

(а) The Master, in reporting on legacies, should show what has 
been paid on account : Clowster v. McLean, 10 Gr. 576.

(б) The Master should find the facts as to outstanding assets, and 
not refer to consents or admissions respecting the same filed in his 
office; but he is not bound to report as to whether the assets 
are good, bad, or doubtful. Ib.

As to goods exempt from Execution, see if. 8. 0., c. 66, s. 3.
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6. The real estate which the said testator was seised of or 
entitled to, and the incumbrances (if any) affecting the same, 

are set forth in the fourth schedule hereto.

7. The rents and profits of the testator’s real estate
received by the said executors, or with which they are charge
able, amount to $--------- , and they have paid, or are entitled
to be allowed thereout, the sum of $-------- , leaving a balance
due from (or to] them of $---------on that account.

(If no rents, <L-c., received, say : No rents and profits 
have come to the hands of the said executors, nor 
are they chargeable with any.]

8. I have allowed to the said executors the sum of $---------
as a compensation for their personal services in the t/a nage
aient of the said estate.
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The First Schedule referred to in the foregoing Report.

Principal.

Interest
allowed. Costs at law(a) 

(if any) 
subsequent 

to Judgment.

i r "r/
Costs 

of ^ 
this suit.Rate

per
Cent.

Amount to 
date of 
Report.

8 c. 8 c. 8 c. 8 c.

No. Names of Creditors. z
[Distinguish any which are secured by mortgage, 

" lien, or otherwise entitled to any priority. ]

Total.

[No general form can well be framed for the other Schedules, but in all cases brevity is to be studied. Where particulars 
are given they should shew merely the general character of the things described ; as, for instance, the Schedule of outstanding
personalty may say : A number of book debts outstanding amounting in the aggregate to $----- ; a quantity of household furniture
and effects valued at $—— ; and the like short particulars should be given in other cases. Lands should be described without 
setting forth metes and bounds.]

(o) The words “at law” are no longer appropriate.
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TARIFF, (a)

(.Referred to in Order 615.)

SHERIFF.

Receiving, filing, entering, and indorsing every paper $0 25
Return of all process and writs except subpoenas.... 0 50
Return of subpoenas, orders, notices of motion, war

rants or oth' r papers............................................ 0 25
Warrant to Bailiff on writ not executed by Sheriff or

Deputy .................................................................. 0 75
Service of office-copy of Bill (including affidavit and 

oath) : stamped form of affidavit to be furnished
by Solicitor................   1 50

Each additional party served.................................  0 50
Serving each warrant, notice, certificate, subpoena or

other paper............................................................. 0 75
Each additional party served......................................... 0 50
Actual and necessary mileage from the Court House 

to the place where service of any Bill, procjss,
paper or proceeding is made, per mile ......v......  0 13

Writ of arrest, arrest on, where amount does not ex
ceed $200 ................................................... !......... 2 00 /

Ditto $400 ............................................................. 4 00
Ditto over$400 ....................................   6 00
Mileage going to arrest when made, per mile ........... 0 13
Ditto conveying party arrested from place of arrest to

the gaol, per mile ........................ ....................... . 0 13
Attachment, arrest on (besides mileage and expenses) 4 00 
Sequestration, upon seizure pf estate and effects under !

writ of sequestration ........................  .................... 4 0q
Schedule of goods taken in execution (including copy

for defendant) if not exceeding five folios.,......... 1 00
Removing or retaining property, reasonable and neces- 

z sary disbursements and allowances to be made 
by the Master, or by order of the Court or Judge.

52
(a) See note to Ord. 615.
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Poundage upon sequestration followed by sale or col
lection, or on execution, where amount made'shall 
not exceed $1,000, six per cent. : over $1,000 
but under $4,000, three per cent, on whatever 
exceeds $1,000 in addition to the poundage 
allowed up to $1,000. When the sum is over 
$4,v00,1 i per cent, on whatever exceeds $4,000, 
in addition to the sum allowed up to $4,000, ex
clusive of mileage for going to seize and sell, and 
except all disbursements necessarily incurred in 
the care and removal of property—to be allowed 
by the Master in Ordinarj&n his discretion.

Executing writ of assistance (besides mileage and ex
penses)...................................................................... 5 00

Every search not being by a party to a cause or his
solicitor ................................................................... 0 30

Certificate of result of search—when required, [a search 
for a writ against lands of a party shall include 
sales under writ against same party, and for the
then last six months] ........................ .................. 0 75

Drawing every affidavit when necessary and prepared
by Sheriff .............................................   0 25

Notice of appointment for ballot of Jury...................... 0 50
Notice to Clerk of the Peace of such appointment ... 0 50
Fee on balloting Jury...................................................... 0 50
Fee on striking .......................................................... ..." 2 50
Serving each Juror, besides mileage at 13 cents per

mile ............................................    0 50
Keeping and checking pay list of JArors’ attendance

in each case.............................................................. 1 00
Every Jury sworn.......  ................................................ 1 00

CORONERS.

The same fees shall be taxed and allowed to Coro
ners for services rendered by them in the service, exe
cution an d return of process, as allowed to Sheriffs 
for the same services above specified.
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CRIER.

Calling every case with or without Jury................... 0 60
Swearing each witness or constable.............................. 0 15

ALLOWANCE TO WITNESSES.

To witnesses residing within three miles of the Court
House, per diem ................................................... 1 00

To witnesses residing over three miles from the Court
House, per diem...................................................... 1 25

Barristers and attorneys, physicians, and surgeons, 
when called upon to give evidence, in consequence 
of any professional service rendered by them, or
give professional opinions, per diem ................... 4 00

Engineers and surveyors, when called upon to give 
evidence of any professional service rendered by 
them, or give evidence depending upon their
skill or judgment, per diem ............... ................ 4 00

If the witnesses attend in one cause only, they will be 
entitled to the full allowance.

If they attend in more than one case, they will be 
entitled to a proportionate part in each cause only.

The travelling expenses of witnesses over ten miles 
shall be allowed, according to the sums reasonably 
and actually paid, but in no case shall exceed one 
shilling per mile one way.

MASTER.

Filing and entering decree in Master’s book.............. $0 20
Every summons, warrant or appointment................... 0 50
Administering oath or taking affirmation....,............. 0 20
Marking every exhibit ...............................-................. 0 20
Drawing depositions, reports or orders, per folio.......  0 20
Fair copy per folio (when necessary)............................ 0 10
Copy of papers'given out when required, per folio ... 0 10
Every attendance upon a reference .............. ............. 1 50
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For each additional hour ............................................. 1 50
Fee on report signed (only one to be allowed in each

suit)............................................................... .......... 2 00
Every certificate if not longer than two folios ........... 0 50
For each folio over two ... ........................................0 20
Filing each paper .......................................................... 0 10
Taxing costs per hour................. ................................... 1 00
Making up and forwarding depositions, bills of costs

and proceedings in Master’s office........................ 0 50
Every special attendance out of office within two miles 2 00
Every additional mile above two ............................... 0 20
Every attendance on application to a Master in Cham

bers ........................................................................... 1 00
Searching files in office, same allowance as to Deputy 

Registrar.

SPECIAL EXAMINER

Every appointment.............................   0 50
Administering oath or taking affirmation................... 0 20
Marking every exhibit ............................................... . 0 20
Taking depositions per hour ......................................... 1 50
Fair copy for Solicitor, per folio (when required).......  0 10
Every attendance out of office when within two miles 2 00 
Every attendance over two miles out of office—extra

per mile ..............................................   0 20
Every certificate.............................................................. 0 50
Making up and forwarding answers, depositions, &c.,

including filing prœcipe ........................................ 0 50
For every attendance upon an appointment, when 

Solicitor or witnesses do not attend, and examiner 
not previously notified ......................................... 1 00

DEPUTY REGISTRAR

Entering parties’ names and filing bills........................ 0 50
Filing answer or demurrer............................................. 0 50
Entering jjtnd filing all other pleadings, affidavits on 

production, interrogatories, and depositions or 
other evidence......................     0 20



1 50

2 00 
0 50 
0 20 
0 10 
1 00

0 50 
2 00 
0 20

1 00

0 50 
0 20 
0 20
1 50
0 10
2 00

0 20
0 50

0 50

1 00

0 50 
0 50

0 20

-
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Filing other papers. ...................................... ................ 0 10
Entering note, pro confessa......................... ................... 0 75
Subpoena, including filing praecipe......... ...................... 0 50
FI Fas. and other Writs ............................................. 1 00
Copy of papers required to be given out, per folio 0 10
Examining and authenticating same, when office-copy

prepared by Solicitor, every 3 folios.................... 0 05
Amendment of Record when re-engrossment not neces-

sary, per folio ................................................  ...... 0 20
Forwarding papers from Deputy Registrar’s office, •

including bills of costs ........................................ 0 50
Setting down a cause for hearing ................................ 8 00
Certificate, if not more than 2 folios............................ 0 50
For each additional folio................................................. 0 20 '
Searching files in office (if within one year)............... 0 20
Over one year and within two years............. ............. 0 30
Every search over two years, or a general search in

one cause.................................................................. 0 50
Marking every exhibit produced on the examination

of witnesses.............................................................. 0 20
Swearing each witness ............................................. . 0 20
Taking account on Prcecipe Decree ............................ 1 00
Taxing Costs on same..................................................... 1 00
Attending on opening Commission................................ 1 00
Stamping affidavit of service in each suit....^........... 0' 10
Attending on inspection of documents produced with

affidavits on production per hour ........................ 1 00

\ SHORT-HAND REPORTER.

On the certificate of the Judge before whom the examina-
tiornof a witness or witnesses takes place, the Master may
allow on taxation, a reasonable sum for the expense of a
short-hand reporter.

\ J. G. SPRAGGE, C.
\ S. H. BLAKE, V. C.
\ WM. PROUDFOOT, V c. z

\

.
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ABATEMENT,
decree might be entered after, and before revivor, 7.

ABORTIVE SALE—See Sale.
ABROGATION OF CHANTRY ORDERS, 1, 

effect of, 2.
not to affect practice or usage, not inconsistent with Consolidated

Orders. 2.

ABSTRACT OF TITLE,
acceptance of as sufficient, what is, 211.
. precludes further objections. 211.
confirmation of, what is, 211,

precludes further objections, 211, 
costs of reference as to title, 215. e
delivery of, to be made by vendor’s solicitor, on depand, 208, 209. 

neglect to make, 209.
discharge of purchaser, for, 209. 

demand of, by purchaser, 208, 209.
should be in writing, 209. 
neglect to make, effect of, 209.

incumbrances, vendor not bound to negative existence of, 213.
liability of vendor for not disclosing, 213.

Master may determine questions as to sufficiency of, 210. 
“matters of conveyance,” what are, 214. 
nature of, 209.
notice to deliver objections to title, when to be served, 211, 213. 
objections to, when to be delivered, 209. 

how made, 209. 
how disposed of, 209, 210.
should be removed before objecting to title, 210. 

to title, when to be served, 211, 312. 
how disposed of, 213. 
what are, 213, 214, 
report, not to be made on, 210, 211. 
to be marked “allowed,” or “disallowed,” 

210, 211.
pedigree, falsifying, liability of vendor for, 213. 
possession, inquiry should be made as to, 214.

not constructive notice of adverse title, 214. 
purchaser’s taking, effect of, 204, 208, 209. 

proof of title, how made, 211, 212, 213.
where conditions of sale relieve vendor from pro

duction of deeds, 212. 
purchaser, must demand, 209.
recitals in deed, how far evidence, 212. x

53
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ABSTRACT OF TITLE—Continued.
reference as to title, 207,

costs of, 215.
refusal to verify, proceedings on, 214, 215. 
registered memorials, how far evidence, 212. 
regularity of proceedings, purchaser, how far bound to inquire 

into, 214.
requisitions on title, when to be delivered, 211, 213.

how disposed of, 213,
sufficiency of, how determined, 209, 210, 211.
title deeds, registration of, by vendor, when necessary. 212.

conditions as to production of, should not be unneces
sarily stringent, 212. 

copies of, when to be furnished, 212. 
liability of vendor to furnish, may be qualified by 

conditions, 212.
recitals in, how far evidence, 212. 

vendor, solicitor of, to deliver, 209.
may be required to perfect, 210.
neglecting to perfect, purchaser may be authorized, 210. 

verification of, 210t 211. , _
ACCEPTANCE OF SERVICE, *

solicitor’s, effect of, 21, 22.
need not be verified, 22.

ACCOUNT—see Administration—Mortgage Actions.
appointment, to ascertain what admitted, and what contested, 124. 
appointment, by Judge or Master in Chambers, to take, form 

of, 382.
change of, effect of, in mortgage actions, 204.

notice of credit may be given, on, 270.
Vourt, or J udge, may take, 234,_ 327.

evidence required in mortgage actions, 233, 234. 
books of, as evidence, 82, 122, 123.
cross-examination on, 122. . |

notice to be given on, 122, 125. 
copies of, Master may direct to be furnished, 123. 
evidence required in mortgage actions, when taken by Court, - 

233, 234.
form of, in Master’s office, 122. 
interest—see Interest.

subsequent, how computed, 2(16, 207. %

Master may direct books to be taken as evidence, 122. 
mortgage—see Mortgage Actions. 
notice to be given on cross-examination, 122, 125. 

of surcharge, 125,
objection to, notice to be served, 122. 
personal representative, bound to make up, 122. 
receiver’s—see Receiver.
reference to Master to take, may be dispensed with, 234. 
rents and profits, liability of prior mortgagee owning equity 

of redemption, 240—see Mortgagee. 
setting aside, 122.
subsequent, in mortgage actions, 206.

interest, how computed on, 266, 207.
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ACCOUNT —Continued
sums under $8, allowed on oath, 123.

oath must he positive, 123. 
sums must not aggregate more than $400, 123. 

surcharge, particulars of, must be served, 125. 
vouchers, when neecssary, 123.

ACCOUNTANT—See Expert—Payment of Money into Court— 
Payment of Money out of Court.

Court of Chancery, 10.
books to be kept by, 185.

form of, entries in, 185, 180, 187. 
certificate of state of account, 188. 
fees payable to, 343.

• investments in stock, by, 188, 189.
consent of parties to be filed, 188. 

orders regulating business in office of, 342, 
348.

stock, interest on, how to be credited, 189. 
investments in, 188. .

H purchase of, 188, 189,
suitors account, how to be kept, 186. 

Supreme Court of Ontario.
Order* regulating business in office 

of, 342-348.
ACTUARY—See Expert.

ADDING PARTIES—See Parties.

in Master’s office, 127.

ADDRESS,

for service, indorsement of, 20.
omission of, 21.

solicitor’s, when necessary to be indorsed on proceedings, 18. 

ADMINISTRATION,
accounts, which may be taken in suits for, 307.

wilful ueglect and default, may be inquired into, 307. 
action for, when necessary, 277.

cannot be joined with action to protect estate, before 
probate, 40,

administrator—see infra personal representative, 
administrator ad idem, decree against, for, 40. ;
adults, may apply to local Master for, 278, 301, 362. 
advertisement for creditors, form) of, 287. 390.

when dispensed with, 287.
affidavit of personal representative as to creditors’ claims, 289.

form of, 390.
application for, in Chambers, how made, 270. 
carriage of order, for, 282, 283.

change of, 282.
commission, allowed in lieu of costs, 374.

how apportioned, 374, 375. ' '
how estimated, 375.
taxed costs, when allowed, instead of, 375.
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ADMINISTRATION—Continued.

compensation, to personal representatives, 367.
none in respect of realty, 368. 

grounds for disallowance of, 367, 368. 
legacy by way of, effect, 367. 
priority of, over claims of creditors, 368. 

conduct of proceedings, who entitled td, 282, 283.
change of, 282.
Master may give directions as to, 366. 

contested appli<&tion for, when to be heard before a Judge, 277. 
costs, creditors’, of proving claims, 288.

neglecting to produce; 288. 
commission allowed in lieu of, 374—see Costs. 
heir entitled to priority for, where estate deficient, 285. 
liability of personal representative for, 284.

legatee for, 280.
Master may dispose of, 366.

to report specially where they exceed twenty-five 
per cent, of value of property, 175. 

motion, of, where writ should issue, 277. 
personal representative in default, 364.

or misconduct by, shown, 364. 
unnecessary suit, of, how paid, 363, 364.

. writ, of, unnecessarily issued, 362.
creditors—see Creditors.

advertisement for, form of, 287.
when dispensed with, 287. 

applying for, must prove claim, 279, 363.
. corroboration, when

necessary, 279. 
must be creditor of estate, 279, 365. 

Chambers, may obtain on motion in, 276, 278, 361, 362. 
claims of, affidavit to be made as to, 289.

form of, 390.
costs of proving, 288.
how proved, 287, 288.,
notice to prove, may be mailed, 288^
parties entitled to attend proof, 288.
production of security, how obtained, 28<v

notice for, form of, 390. 
neglect of, costs, 288.

of personal representative, when entitled to administra
tion, 279,

overpaid, may be ordered to refund, 284. 
proceedings by, may be stayed, 280.

when not stayed, 284.
Statute of Limitations, personal representative not 
"bound to set up, 279.

nor will Court in interest of 
absentees, 280. 

when it runs 280.
deficiency of assets, estate to bè distributed pari pastru, 284.

how far a ground for personal representative 
applying for, 285. 

heir entitled to costs on, 285. 
devisee, may obtain, on motion, 276.

when to be served with notice of motion for, 281, 284.
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ADMTNISTR ATION — Continued.
directions as to carriage of order, 282. 
dispensing with service of judgment, 286. V
estate of trifling amount, refused, 282, 363. 
evidence on motion for, 278, 279, 281. 
ex-parte, Master not to proceed, 286. 
executor—see infra personal representative.

before probate, not granted against, 278. 
de son tort, not granted against, in absence of legal 

personal representative, 39, 278, 365. 
fuither directions, dispensed with, 366.
guardian ad litem, to infant parties, how appointed, 281, 316, 317- 

—see Guardian ad litem. 
heir, right of to costs, where assets deficient, 285. 

action for, by, 43. 
motion for, by, 276.
whpn to be served with notice of motion for, 281, 284. 

infants, canno^-epply to Local Master for, 362.
guardian ad litem to, how appointed, 281, 316, 317.

-... , should not apply for, merely to get maintenance, 280.
injunction, how obtained in suit for 367. 
interest on debts, how computed, 285, 286, 287. 

rate of, 287.
f , legacies, how computed, 285, 287.

judgment for, form of, 366.
Chambers, when granted in, 281.
Loc^l Master, when granted by, 361.
Master in Chambers, jurisdiction of to grant, 277. 
operates as judgment for all creditors, 279, 287. ' 
powers of Master under, 366, 367. 
service of, 285, 286.

dispensing with, 286.
legacy, interest on, how computed, 285, 287. 
legatees, application for, by, 276, 280.

not entertained until lapse of year, 41,
■ 280, 363. 

when refused, 282. 
costs, liability of, for, 280. 
parties to application by, 280. 
personal representative of, may apply for, 280. 

letters of, proof of, required on motion, 278.
granted to defendant pendente lite, sufficient, 39. 

lunatic party, guardian ad litem must be appointed to, 316, 317. 
Local Masters, power to grant judgment for, 361. 
maintenance, sums expended for allowed in account, 367.

—see supra, infants
moneys realized, to be paid into Court, 366.

order of Judge necessary for payment out, 366. 
motion for, 276-280, 361.
next friend of infant plaintiff, liability of, for costs, 280. 
next of kin, may apply jn Chambers for, 276.

after lapse of a year from intestate’s death, 41. 
one of, may have, without joining others, 39. 

notice of motion, for, form of, 280, 281.
fourteen days’ required, 278, 332. 

to creditors to prove claim, mailing of, 288. 
produce security, 390. 

order for, when granted, 281, 361. 
i. form of. 381-382.
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ADMINISTRATION—Continued.
order for, to be entered, 353. 
outstanding estate, inquiry as to, 285. 
paf^iqp, to applications for, 278, 284.

y Master may add, in his office, 286. 
to be served with judgment, 285, 286. 
served with judgment, may attend proceedings, 286.

attending unnecessarily, not en
titled to costs, 286. 

when entitled to Notice, 286.
payment of money out of Court, order of Judge requisite, 368. 
personal representative, necessary party to suit for, 39, 278,

362.
Chambers, may apply, ex parte, for, in, 

283, 364.
deficiency of assets, how far a ground, 

283, 364.
indemnity as to leaseholds, how far a 

ground, 364.
liability of, for costs, 284. 
service of notice of motion on, 278, 362, 

365.
where several, all must be joined, 40, 

278, 365.
personalty, power of, Master as to, 366. 
probate, proof of, required on motion, 278. 

not granted8before, 40.
proceedings on reference, not to be ex parte, 367. 
proof of claims, who entitled to attend, 288. 
realty, power of Master as to, 366. «

accounts of, when ordered, 284, 285. 
inquiries as to, may be directed by supplemental order,

receiver, how appointed, when judgment granted by Master, 366, 
367.

reference, not to be prosecuted ex parte, 367. 
refused, where estate distributed after advertisement under 

statute, 41.
after account in Surrogate Court, 41. 
estate of small amount, 42, 282. 

reports, in suits for, 365.
form of, 351, 405.

residuary legatee, action for, by, 43.
one may have, without joining others, 39. 
when not entitled to have fund brought into 

Court, 363.
separate orders, and reports, not to be made unnecessarily, 366. 

367.
service of judgment, 285, 286.

effect of, 286. 
dispensing with, 286. 

several applications for, 282, 283.
summary application for, may be made, though wilful neglect and 

default charged, 362.
wilful neglect and default, inquiry as to, 277k 367.

charge of, does nVt oust jurisdiction 
of Local Master, 362.

.V .
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ADMINISTRATOR — See Administration — Administrator ad 
litem—Compensation—Personal Repre
sentative.

compensation to, for care and trouble, 113.
Surrogate Judge may allow, 113.
—see Compensation.

costs, liability for, of administration suit, 284.
paid by, when allowed, 113, 

interest, chargeable against, 97. 
neglect to pay over, interest chargeable, 97. 
profits made out of estate, by, liability forf 97.

ADMINISTRATOR, AD LITEM,
decree against, binds general administrator, 36, 40.
Surrogate Judge may appoint, 36. )

ADMISSION,
' accounts, of, 124.

assets, of, by paying legacy, 42.

ADVEÉTISEMENT — See Administration — Sale — Quiktino 
Titles.

Master may direct, 118.

AFFIDAVITS—See Administration—Quieting Titles.
belief, statements on, when admissible, 143. 
commissioner not to take voluntary, 142. 
copies of, demand for, to be in writing, 330. 

furnishing, time for, 331.
costs of, 331.

costs of, where not drawn in accordance with Rule* S. C., 143.
unnecessary, disallowed, 170. 

creditors’ claims, as to, 289, form of, 390. 
cross-examination on, 148, 149.

cannot be evaded by withdrawal, 145. 
deponent, how far liable to cross-examination, 148, 149.

not entitled to have read on cross-examination, 149. 
documents referred to in, reading of, 145. 
evidence on motion may be given by, 148. 
exhibits to, reading of, 145.
facts, within deponents’ knowledge, only to be stated in, 143.

except on interlocutory motions, 143. 
filed prior to notice ofemotion, 145.

with Registrar o^Chancery Division, to be sqnt to Clerk 
Record and Writs, 13. \

filing, on motions, 144. /
date of, when to be stated in notice of motion, 145. 
place of, 144.
stamp, to be affixed before using, 144. 
time for, in support, or answer to motion, 144. 

form of, 141.
further directions, when may be read on, 72. 
impertinence in, exceptions for, abolished. 4. 
irregular, when sworn abroad, may be received, 142. 
jurat, form of, 384.
means of knowledge, to be shown in, 143.

H
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AFFIDAVITS—Continued.
notice of cross-examination on, 149. 
notice of motion, to be mentioned in, 145. 
office copies, service of, dispensed with, 218, 219. 

how made, 219.
omitting words “make oath,” rejected, 142. 
opposite party may read, 145.
parties to cause making, description of deponent in, 141. 
practice as to, regulated by Rules 8. C., 141. 
quieting title proceedings—see QvietIho Titles. 
reading of, by opposite party, 145. 
reply, in, cross-examination on, 149. 
scandal, exceptions for abolished, 4. 
scandalous, may be ordered to be taken off files, 60, 144. 

matter may be expunged, 60, 144. 
costs of, 60.

service, of, of notice of motion when to be filed, 145.
of bills, Orders relating to, effete, 62. 

style of cause, in, 141, 354, 355.
when erroneous, may be re-sworn, 141. 

superlative, and offensive expressions, to be avoided in, 142, 
143.

sworn before solicitor, or partner, or managing clerk, 142.
abroad, before whom to be sworn, 142. 

voluntary, commissioner not to take, 142. 
withdrawal, to avoid cross-examination on, not allowed, 145, 149.

AGENT,
country, of solicitor, when to be served, 19, 20. 
interest, when liable to pay, 98. 99.

entitled to recover' 99. 
solicitor’s, lien of, on papers, 26.

fund, 28.
service of, 18, 19, 20.

himself for another principal, invalid, 19. 
wilful neglect and default, liability for, 106.

ALIMONY,
bond to secure, not assignable, 45.
costs, interim disbursements, payable, 294.
interim, application for, when it may be made, 292.

evidence required, 292, 293. 
merits cannot be gone into, 293. 

allowance of, 292. 
amount allowed for, 293. 
indorsement on writ for, 292.

omission of, effect of, 292. 
date from which allowed, 292, 293. 
defendant may notify plaintiff he will pay, 294. 
motion to set aside order for, 293. 
solicitor, has no lien on, for costs, 293.
■undertaking of plaintiff to proceed to trial required, 293.

extending, 293.
permanent, from what date payable, 293.

not granted in Chambers, 293. 
registration of judgment, or order for, effect of, 244, 294.
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AMENDMENT,
of decrees and orders, 180, 181, 182. 

judgments, 180, 181, 182. 
reports, 133.

omission of usual words, cured by, 181.
directions as to costs reserved, cured by, 181, 182.

ANSWER,
Orders relating to, effete, 62.

APPEAL,
award, none lies from, 137. 
from Masters—see Master.

certificate of taxation, how brought, 137—see 
Costs.

confirmation of report, precludes, 133. 
costs of, 176—see Costs. 
credibilty of witness, how far subject of, 138. 
cross appeal, a waiver of objection that appeal too 

late, 134.
Chambers, exercising jurisdiction in, how brought, 

373.
evidence, weight of, how far subject of, 138. 
grounds of, to be taken before Master, 131, 132.

but Court may entertain though 
not taken, 131,132.

to be recited in order on appeal, 138. 
irregularity of proceedings in Master’s Office, how 

far ground of, 138.
judgments on summary applications, how brought, 

372, 373.
June, not to be argued in, unless certified as short, 

by counsel, 226. 
hearing of, 138, 224

may be adjourned into Court, 352. 
leave to appeal, after contirmationof report, 372,373. 
order, time for, 373.
report, how brought, 373, 373—see Master. 
ruling, 136. 
setting down, 224.
unnecessary, when order of reference void, 137,138.

report void, 136. 
variation of report, on, 138.

no physical alteration made, 138. 
waiver of objection that appeal too late, 134. 

from Inspector of Titles—see Quieting Titles.
Referee of Titles—sue Quieting Titles. 

to Divisional Court,
seven days’ notice to be served, 224. 
setting down, 224.

APPOINTMENT—See Account—Master.
ASSETS—See Administration.

admission of, by paying legacy, 42. 
distribution of, pro ràtâ, on deficiency, 284 
removal out of jurisdiction, may be restrained, 41.

423
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ASSISTANCE,
writ of, may issue without previous issue of attachment, 166. 

ATTACHMENT—See Contempt.

certificate of Master, of default, 167.
may be read, though notice of 

reading not given, 167- 
contempt, for, in non-production, 167.

motion for, must be made to a Judge, 167. 
costs, where order obeyed pending motion, 167. 
default, how established on motion for, 167. 
discharge from custody, when granted, 167, 168. 
evidence on motion for, 167. \
issue of, not necessary to found sequestration, 164, 165.

writ of assistance, 166. 
non-production, motion for, 167.

notipe of, how served, 167.
order nisi, abolished, 166.

notice of motion for order absolute, to be given 
instead of, 166.

prceeipe, issuing on, order relating to effete, 160. 
proclamations, with, abolished, 3. 
purging contempt, 168.
service of notice for, on solicitor, when sufficient, 167.

personally, when necessary, 167. 
service of order, proof of, when necassary, 167. 
sequestration, may issue after, 160.
sufficiency of compliance in Master’s Office, to be determined by

Master, 168.
* office of Clerk of Record and Writs,

to be determined by Judge, 168.
ATTORNEY-GENERAL,

mortgagor dying without heirs, sale may be ordered against, 194. 

AUCTIONEER—See Sale.
BÀIL1FF,

mortgagee, right of, to employ, 111, 112. 
neglect and default, liability for, 105, 106.

BIDDINGS—see Sale.

BILLS IN CHANCERY.
of revivor, abolished, 3—see Continuing Proceedings. 

review, abolished, 4.
petition in lieu of, substituted, 177, 178, 179. 

supplemental, abolished, 3, 
to impeach decrees, abolished, 4.

petition in lieu of, 177, 178. 
carry decrees into operation, abolished, 4.

petition in lieu of, 177, 179. 
suspend operation of decrees, abolished, 4.

petition in lieu of, 177, 178.
BOOKS OF ACCOUNT—See Evidence.
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CANADA COMPANY,

covenants by, 213.
deeds, how executed by, 213.

CAUSE LIST,

to be prepared by Clerk of Record and Writs, 13.

CERTIFICATE—See Mortgage Actions—Quieting Titles.

bank, of, of default in payment. 140, 141. 
counsel’s, for setting down causes in June, 226. 
lower scale, for bringing action under, 337, 406.
Master’s, 126.

not to be given after report, unless required by the 
Court, l8>.

CESTUI QUE TRUST,
action for execution of trust, by, parties, 43. 
appointment of new trustee, action for, 43. 
may be compelled to bear proportion of costs of action brought 

'■ by one, for common benefit of all, 44. 
parties from whom account sought, must be made original de

fendants, 43.
represented by trustee, 49, 50, 52. 
when required to be joined as parties, 51.

CHAMBERS—See Judge in Chambers—Master in Chambers.

accounts, how taken in, 82. 
adjourning matters to, or from Court, 84, 85. 
administration, judgment for, when granted in, 281, 361. 
applications in, how made, 80, 81. 
business to be taken in, 78, 79, 80, 81, 82, 83. 
judgment in mortgage actions, when granted in, 234, 276. 

partition “ “ “ 368.
when set aside in, 225. 

parties, may be added in, 83, 84. 
receivers, when appointed in, 154.
service of notice of motion in, 82.

»
CHANCERY DIVISION—see Divisional Court, Chancery Divi

sion.
CHANGE QF SOLICITOR.

appointment of new solicitor on death of solicitor on the record, 
. how compelled, 23.

notice of, to be served, 23. 
separate solicitor, to one of several plaintiffs, 

23.
solicitor, by party previously acting in person, 

23.
solicitor, by party added, on transmission of 

interest, 24.
notice of to be served, 24. 

order for, when necessary, 22, 23.
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CHANGE OF SOLICITOR-Cmrtinûed.
order for, unnecessary, merely to obtain payment out of Court,28.

or when solicitor dies, 22, 23. 
or on change of interest, 24. 

may be obtained on praecipe, 22.
but not by one of several clients, 

where retainer joint, 23.
material facts, must be disclosed, on application for, 23. 
must be obtained, when client discharges solicitor, 22.

and where solicitor discharges him
self, 22.

of no effect, till served, 19, 23. _ )
payment of costs, ndt made a condition precedent in, 

23.
prima facie a discharge of solicitor by client, 24,

but not when solicitor has refused to act, 
24.

or, become bankrupt, 24. 
or, been arrested, and detained in 

custody, 24.
or, solicitor’s firm dissolved, 24 

proceedings taken before, irregular, 23. 
setting aside, for suppression of material facts', 23. 

service of solicitor on record, good, till order to change served, 23. 
subpoena, to appoidt new solicitor, when necessary, 23.

CHATTEL MORTGAGE,

time for filing, cannot be extended under Rules S. C-, 220. 

CHEQUE,

praecipe for, form of, 385.

CHOSE IN ACTION,

assignee of, may sue, without joining assignor, 45.
but must take beneficially, ana absolutely, 45. 

bond to secure alimony, not assignable, 45. 
defences existing at date of assignment, may be set up against 

assignee, 46.

CLERK OF ELECTION COURT (CHANCERY), 358, 359.

Accountant to be, for receipt of money, 358, 359.
Registrar to be, for other purposes, 358, 359.

CLERK OF RECORDS AND WRITS,

bond, of committee of lunatic, to be filed with, 360. 
duties of, 10, 11, 12, 13.
papers filed with Registrar Chancery Division, to be transmitted 

to, 13.
production in office of, how enforced, 167.

COMMISSION —See Compensation—Costs.
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COMMISSION OF REBELLION, 
abolished, 3.

COMMISSION TO TAKE EVIDENCE,

order for, necessary before judgment, 70. 
not granted of course, 70.
may be obtained, to take examination for discovery, 

70.
or, in support of motion for adminis

tration, 281.
may issue on certificate of Master, when, 70.
Master may certify for, 117. 
opening, 70.

COMMITTEE OF LUNATIC,

accounts, passing, Master may appoint time for, 350. 
appointment of, how made, 326.
balances, paying into Court, Master may appoint time for, 350. 
compensation, when disallowed, for not passing accounts, 350.

paying balances into Court, 
350.

COMPENSATION, »

administrators, entitled to, for services, 113, 367. 
amount of, how fixed, 114. 
committee of lunatic, of, 350.1 
executors, entitled to, for services, 113, 367. 
fixed by trust, cannot be reduced by Master, 115. 
legacy by way of, 114, 367.

bears interest, 114. 
does not abate, 114. 

lump sum, may be allowed for, 114.
Master, duty of, in fixing, 113, 115.

' misconduct, effect of, on l ight to, 115.
not allowed, on sums charged on the ground of wilful neglect and 

default, 115. (
percentage, on receipts and payments, 114.

reinvestments disapproved, 114 
personal representative, allowance to, for, 367. 
priority of, over creditors’ claims, 368. 
purchaser, to,—see Purchaser. 
refused, when, 315, 367, 350. 
sliding scale, 114
Surrogate Judge, may allow, 113, not pendente lite, 113. 
trustees, entitled to, for services, 113.

CONDITIONAL ORDER, 
abandonment of, 77.

CONDITIONS OF SALE.

deeds, as to production of, effect of 212, 213. 
form of, 385.
proof of title, as to, effect of 192, 193, 212, 213.

I
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CONDITIONS OF SALE—Continued.
special, must be set out in advertisement, 191, 192, 194, 195. 

when allowed, 192. 
invalid, 192.

standing, 194.
form of 385.

title bad, not passed off by special, 213.
purchasernot bound to complete, notwithstanding, 193.

even though defect arise prior to deed selec
ted as root of title, 193.

CONDUCT OF PROCEEDINGS—See Administration.
suit constituted under Ord. p8, jurisdiction of Court as to, 46.

CONTEM PT—See Attachment—Costs—Seqestration.
costs of, when purged, pending motion to commit, 167. 
non-production, motion to commit for, 167.

notice of, how served, 167. 
evidence on, 167. 
must be made to a Judge 

167.
' receiver, interference with, 157—see Receiver. 

CONTESTANTj-See Quieting Titles.

CONTINUING PROCEEDINGS,
order for, inqtion to vary, or set aside, how made, 225.
^arty added under-order, not bound to retain solicitor who repre

sented his transferror, 241

CONVEYANCE—See Purchaser—Redemption. 
v settlement of, by Master, 121.

COPIES, -,
demand of, to be in writing, 330.
documents, of, dispensed with, when originals can be produced, 

83, 123.
office, dispensed with, in certain cases, 218, 219. 

how made, 219.
service of, to be made within 48 hours of demand, 331. 

CORPORATION,
officers of, not to be made parties for discovery, 56.

may be made parties where charged with fraud, &c., 57. 
liability to be examined for discovery, 56, 57.

COSTS—see Administration — Purchaser — Quieting Titles— 
Tariff—Taxation.

administration suit, of, Master to report specially, when they 
exceed 25% of value of property, 175. 
when payable byVreditor, 363.

legatee, 364. 
personal representa

tive, 364, 367. 
motion for, when writ should issue, 277.
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COSTS—Continued.

affidavits, not referred to in order, disallowed, 75. 
illegible, disallowed, 59.

agent’s bill taxable, though principal paid by commission, 375.
alimony, suit for, cash disbursements allowed, 294.
amendment of order as to, 181, 182.
appeal from Master’s report, of, how awarded, 176.

, follow event, 177.
appellant, when odered to pay,
•

wile'll appeal successful only, on 
trifling question, 177, 

when grounds of, not raised be
fore Master, 131. 

when refused, 177. -4
taxation of Ixical Officer, how brought, 172. 

co-defendants’, of, may be ordered to be paid by one to the other,
* 176.

commission in lieu of, in administration, and partition cases, 374.
how apportioned, 374, 375, 

estimated, 375.
creditor, of, proving claim, 121.

when claim of, disallowed, how recovered against, 121. 
contempt, of, payment not made a condition of discharge, 167. 
copies of docmhents demanded, of, 331. 
delay in Master’s OÉCe, Master may order payment of, 349, 
discretion of Court as to, 175, 176.
disbursements, de die in diem, allowed in alimony suits, 294. 
exceeding §30, not to be taxed by Registrar, 171.

to be taxed by Taxing Officer, 171. 
execution for, may issue before revision, when, 173. 
gross sum, may be awarded in lieu of, taxed, 168, 169. 
guardian, ad litem, §15 and disbursements may be allowed for, 173.

taxed costs lflay be awarded to, 174. 
illegible affidavits, of, disallowed, 59.
Local Master, may dispose of, in administration suits, 366. 
lower scale, may be awarded in 4ases not within former juris

diction of County Court, 169—see Lowkr Scale. 
lump sum, may be awarded for, 168, 169.
Master, power of, to award, 349.

to tax, occasioned by improper refusal to admit facts, 124. 
according to scale applicable, 175. 

matters affecting, to be reported, 131. 
non-attendance in Master’s Office, Master may fix for, 349. 
over caution, incurred through, disallowed, 171. 
parties entitled to, out of fund, cannot be deprived of, 175, 176. 
partition action, of, exceeding 25% of value of property, Master 

to report specially, 175.
payment of, by defendant to co-defendant, may be ordered, 175 

176.
proceedings, of, violating Orders, disallowed, 59. 
purchaser, of,—see Purchaser. *
quieting title proceedings, of,—see Quieting Titles. 
refusal to admit facts in Master’s office, of, 124, set-off, 125. 
Registrar may award, where delay in settling minutes, 9. 
reserved to trial, subsequently disposed of, 75, 76. 
review of taxation, when it may be had, 172.

S
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COSTS—Continued.

revision of taxation proceedings on, 172.
’ duty of taxing officer on, 172, 173. 

execution before, when it may issue, 173. 
necessary, when, 172. 
optional, when, 172.
su in for costa not to be inserted in report till 

after. 173.
scandalous matter in proceedings, of, 60. 
severing in defence, duty of taxing officer, 174. -

rule against, to whom applicable, 174. 
solicitor and client, when taxable lietween party and party, 17ÛL 

not attending at trial, liability for, 73. 
subsequent incumbrancer, obtaining sale has no priority for, 240. 
snm for, not to be inserted in report till after revision, 173. 
tariff under Orel. 30V, how far in force, 171—see TxRirr. 
taxation of, order for, when unnecessary, 178.

-see Taxation.
unnecessary proceedings, of, not to be allowed, 169, 170, 171.

exception when incurred at client’s 
, request, 170.

COUNTRY AGENT OF SOLICITOR, 

service on, whether valid? 19, 20.

COUNTY COURT JUDGE,
Chambers, jurisdiction in, 79.

COURT—See Divisional Court- Judge.

accounts, may take, 327. 
business, how to be taken in 352. 
experts, may obtain services of, 327, 328. 
inquiries made in, without reference, 327. 
judgment, motion for, when heard in, 352. ^

x sittings of Judge, in, 352.

CREDITORS—See Administration—S •atute of Limitations.

advertisement, for, 118, 119.
Master may dispense with, when, 119. 

appeal by, from disallowance of clain , 120. 
claims ol, how proved, 119, 120.

adjudication on, by Master 289, 290.
experts cannot be employed by Master to 

investigate, !
. ' further evident!

examination of, by |iersonal \ 
affidavit of i

parties entitled to attend pi 
particulars of, when to lie seni 

not to be received 
except by leav

coming in after time expired, 120.

may be required, 290. 
presentative, 289.
It to be made, 289.

■ form of, 289. .
120. 

jin, 219. 
ter time, 281.

291.
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CREDITORS—Continued.

corroboration of claim against deceased person, 279. 
costs of proving claim, 121.

to be added to debt, 121.
where claim disallowed, how recovered against, 121. 

farther directions, when entitled to notice of, Ml. 
interest, Wrheu entitled to, 120, 121. 
judgment, moving to vary, 120.

for administration, operates as judgment for,'all, 279,

mortgagee, may prove against personal estate, and hold security 
for deficiency, 290. 

notice to, to prove claim, 290.
may be posted, 290. 

claim allowed, 290. 
mailing of, authorized, 292.
—see Notice.

petition by, to vary decree refused, 120. 
receiver, when appointed in favour of, 152. 
refunding, over payments, 291. 
rehearing by, 120.
Statute of Limitations—see Statute or Limitations.

CROSS EXAMINATION -See Atodavito.

accounts in Master’s office, on, 122, 126.
notice of objection to, to be served, 122. 

• affidavits cannot be withdrawn, to avoid, 145.

CROWN,

foreclosure not granted against, 228, 264.

CROWN BONDS—See Quieting Titles.

Provincial, not a charge unless registered, 213. 
vendor, where bound to discharge, 213.

DAY TO SHOW CAUSE—See Mobtoaoe Actions.

notice to be indorsed on (fecree, in lieu of subpoena, 325.
form of, 394.

DECLARATORY DECREE,

when granted, 326,327. %

DECREE—See Further Directions—Judgment. »
a

s absolute, in first instance, unless otherwise ordered, 378, 379. 
alimeny, for, registration of, 244, 294. 
amendment of, now made, 180, 181. 
bespeaking, time for 8, 9. 
bills to impeach, abolished, 4.

petition in lieu of 177, 178.
leave to file, unnecessary, 178. 
security for costs on, 178.

' setting down 179, notice of hearing, 179
55
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DECREE—Continued.
bills to suspend operation of, abolished, 4.

petition in lien of, 177, 178, 179. 
bave to file, unnecessary, 178.

' - setting down 179, notice of hearing, 179.
bills to carry into operation, abolished.

petition in lieu of 177, 179.
setting down 178, notice of hearing, 179.
verification of 179.

clerical errors in, how amended, 180, 181. 
consent, may be amended, 181. 
declaratory, when granted, 326, 327. 
enrolment of, obsolete, 76.
entering, and passing pro eon/esto, Order relating to, obsolete, 76, 
entry of,' 7, when to be made, 8. 

nunc pro tunc, 89.
evidence, rea8 at hearing, not to be stated in, 74. 
minutes of, settling,—See Minutes.
Nisi, Order» relating to, 62. 
not enforceable until entered, 7. 
nunc pro tunc, entry of, 8, 9. 
passing, and entering, after abatment, 7. 
rehearing, Order» relating to, effete, 177. 
staying proceedings on, 177, 178, 179.

DEEDS—See Redemption—Quieting Titles—Sale.

DEFENDANT—See Parties. »

contest between co-defendants, how determined, 239. 
costs—see Costs.
examination of, for discovery—see Examination tor Discovery. 
representative of estate of deceased, how appointed—See Repre

sentative of Estate.

DEMURRER,

*■ misjoinder, or non-joinder, not a ground of, 54. 1
Order» relating to, effete, 62. 
setting down tor June, certificate required, 226.

DEPOSIT,—See Mortgage Actions—Sale.

DÉPQSITI0Ns4tae Evidence. *

DEPUTY CLERK OF THE CROWN—See Deputy Registrar.

has same powers as Deputy Registrar, 11.
office copies, power to certify, 330. .
return to be made by, to Judgment clerk, £>, 6.

DEPUTY REGISTRAR.

documents in suite, to be sent by, to Clerk of Records and Write, 
379.

fees payable to, 15. #
judgments to betentered by, 379.,

certificate of, for Judgment Clerk, 6, 6. 
bas same power as Clerk of Records and Writs, 11.

' •' )
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DEPUTY REGISTRAR—Continued.

office copies, power of, to certify, 330. 
orders of course, may issue, 17.

"~\ of, to be entered, 379.
rules and regulations relating to Master in Ordinary, and Clerk 

of Records and Writs, apply to, 14, 16.
Solicitors and Agents’ boot to be kept by, 14.

DEVISEE—See Administration.

residuary, may have administration, without joining oo-dsviseee, 
"•

DISCOVERY—See Examination fob Discovert—Production or 
Documents.

examination of parties, for, 62,
attendance, how procured, 63.
Examiner’s office not a public court, 63. 
exclusion of parties, 64. 
place of examination, 64. 
time for, 64,
who may be examined, 63.

officer of corporation, not to be made a party merely for, 66. 
may be examined tor, 66.

DISMISSAL FOR WANT OF PROSECUTION,
Order* relating to, 149. t

DIVERSITY OF PRACTICE, AT LAW, AND IN EQUITY.
how harmonized, under Judicature Act, Z 

DIVISIONAL COURT.
Chancery Division. 
appeals, to be set down, 224. 
applications to, how made, 224. 
motions to, to be set down, 224. 
sittings of, 222.
Queen’s Bench, and Common Pleas, Divisions. 

v ' sittings of, 222, 223.

DOCUMENTS—See Lien or Solicitor—Production or Documents.
copies of, demand for, to be in writing, 330.

furnishing, time for, 331. '
costs of, 331.

dispensed with in Chambers, and Master’s office, when 
originals can be produced, 83, 123.

• • , lien on—see Lien or Solicitor.
production of, in other cases, may be ordered for discovery, 329.

or as evidence at trial, 329. 
—see Production or Documents. ,

return of, where transmitted from one officer to another, 330. 
transmission at,' from one officer to another, 329 

' expènse to be prepaid, 329.

(
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dower, ••

purchaser, entitled to bar oiJtM, 
refusal to release, how compta ted, 207.

ELECTION COURT (Chancery),

clerk of Court, 368, 359. .

ENDORSEMENT—see Forms—Indorsement.

ENROLMENT, ,
of decree, obsolete, 76, 77.

ENTERING CLERK,

duty of, 14.

ENTRY OF DECREES, AND ORDERS, 7, 8, 9, 353.
# time for, 8.

EQUITY OF REDEMPTION—See Mortgage—Mortgage Action» 
<«- —Mortgagee.

adding parties interested in, in M. 0., 237, 238. 
assignee of, how far entitled to impeach prior mortgage, 240. 
conflict between co-owners of, how determined, 238, 239. 
death of owner without heirs, sale how ordered, 194.

' merger of incumbrance, a question of intention, 249.
mortgagee owning, how far liable to account for rents, 240.

ESTOPPEL,

mortgagee, of, 256. 
mortgagor, of, 252, 256.

EVIDENCE—See Abstract or Title—Account—Administration 
Affidavits — Commission to take Evidence- 
Examination for Discovery — Master — Pro
duction of Documents—Quieting Titles—Wit
ness. *

accounts, proof of—see Account. 
accounting party, oath of, 123. 
affidavit—see Affidavits.

may be given by, on motions, 148.
acted on by Court, before cross-examination had, 

149.
cross-examination on, 148». 149.

deponent not entitled to have read, on, 149.
• not allowed after preceding at an end,

149.
notice of, 149.

deponent, not entitled to have read, on cross-examina
tion, 149.

reply, in, cross examination on, 149. 
withdrawal of, to avoid cross-examinaton not allowed, 

149.
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EVIDEN CE—Continued.

books of account, 82, 122, 123. , /
consideration for mortgage, true, may be shewn, 248. 
corroborative, when necessary, 117.
Court may act on affidavit before cross-examination, 149. 
cross-examination on affidavits, 148, 149.

of witness, in Master’s office, 148. 
decrees, not to be stated in, 74.
depositions, taken when no motion pending, irregular, 147.

. in other causes, 71, 72.
on former trial, 72. 

entry of, in Registrar’s book, 74.
how made, 75.

examination of witness on motion, order for, 147.
fees payable to witness, 147. 
notice of, 147.
out of jurisdiction, 147, 148.

exhibits, marking at trial, 72.
schedule of, to be delivered, when judgment reserved, 73. 

further, when allowed on reference back to Master, 138.
Muster may direct examination of parties, 117.

witness before Examiner, 116.
, » production of documents, 117.
recalling witness, in office of, when allowed, 118. 
subpoenaing witness before, 146, 147. 

mortgage, proof of claim on, 248.
purpose for which given, may be shewn, 248. 

motion, may be given on, by affidavit, 148.
orally, 146, 147.

for judgment in mortgage actions, on, 233. 
order, to contain reference to, 75.

examine witness before trial, 147.
in support of motion, 147. 

opposite party may use, 71. 
party out of jurisdiction, of, how obtained, 147. 
recalling witness in Master’s office, 118. '
reference back to Master—see Reference. 
reply, affidavit in, cross-examination on, 149. 
withdrawal of, not allowed, 72, 149.
witness out of jurisdiction, 147, 148—see Commission to tax* 

Evidence.
order to examine before trial, 147.

in support of motion, 147. 
recalling in Master’s office, when allowed, 118. 
subpoenaing in Master’s office, 146.

EXAMINATION—See Examination fob Discovery—Infants.
of parties, Master may order, 117-

witness in support of, or opposition to, motion, 147,148.
notice of, 148.

EXAMINATION FOR DISCOVERY, '
action dismissed for non-attendance for, not restored, 67.

exception to rule, 67.
appeal from order of Examiner on, 68. 
attendance for# how procured, 63, 66.
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EXAMINATION FOR DISCO VERY—Continued.
\ commission to take abroad, 70.

committal, for non-attendance for, 66.
. ' corporation, officer of, liable to, 56, 57.

persons who have ceased to be officers of, liable to, 66. 
default of parties, how punish^l, 66. 
defendant, when liable to, 65.

making default, liable to committal, 66.
- have defence struck out, 66.

need not notify co-defendant of examination of plain- 
a . tiff, 65. —,

* / defendant’s, might formerly be read by plaintiff aa part of
answer, 67.

dismissal of action for default, 66.
documents, may be ordered to be produced on, 67, 68^,
evidence, may be used as, 67.
explanatory, may be had, 65.

time for taking, 65, 66. 
non-attendance for, how punished, 66.

production of documents pn, how punished, 66. 
t officer of corporation, liable to, 56,57.

party in same interest with party examined, may be examined in 
explanation, 65. 

time for, 66.
added by counter-claim, when liable to, 63. 
may be examined as witness, before liable to, 64. 

t place of examination, 64.
plaintiff, when liable to, 65.

refusing to attend, liable’to committal, 66.
have action dismissed, 66, 67.

refusal to answer questions, on, 66. 
striking out defence, for default, 66. 
third party, when liable to, 63. X
time for, 67.
who may be examined, 62.

EXAMINATION, PRO INTERESSE SUO, 

abolished, 4.
application for relief in lieu of, how made, 217,

affidavits in answer, and reply, when to be filed, 218. 
cross-examination on, 218. 
costs, 218,

Master in Chambers cannot entertain, 217. 
notice to be served, 217. 
oral evidence in support, how obtained, 218. 

former practice, as to, 217.
parties formerly entitled to apply for, may now apply for relief, 

216.
relief may be granted, or inquiry directed, 218.

EXAMINER —See Special Examiner.

EXECUTION—See Quieting Titles—Sequestration.

certificate of—see Quieting Titles, 
duration of, 243.
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priority of, 266, 257.
. renewal, time for, 243.

return to Sheriff after, 243. 
staying, effect of, 244, 256.
withdrawal for renewal. 243. • •'

by staying, 244.

EXECUTOR —See Administration— Compensation — Parti»— 
Personal Representative—Trustee.

costs paid by, when allowed, 113, 177.
compensation for care and trouble, 113—see Compensation. a

» Surrogate Judge has power to allow, 113. 
insolvent, receiver appointed, 4L 
interest, chargeable against, 97. 
neglect to invest, liability for, 97, 98. 

pay over, liability for, 97.
of cestui que trust to demand payment from, effect of, 97. 

profits made by, when liable to account for, 97. ^
receiver, when appointed against, 41, 151, 152. 
proving will after judgment against co-executors, how added, 40. 
renunciation by, cannot be revoked, 40.

cannot execute power of sale after, 40. 
when liable notwithstanding, 40. 

rests, when chargeable against, 97. 
sale, may not bid at, 195, 196.
trustee, not appointed by High Court in place of,|41, 

EXECUTOR DE SOW TORT—See Administration.

EXHIBITS,

marking of, at trial, 72.
schedule of, to be delivered, when judgment reserved, 73.

EXPERTS. . '

appointment of, need not be made in presence of parties, 328.
cases in which appointed, 328.
costs of, allowed though improperly employed, 328.
Court, or Judge, may obtain services of, 327, 328.
Master may not employ, 328. 
report of, not conclusive, 328. ■
witnesses, cannot be called by, 328.

' l

FEES—See Tariff.

FINAL ORDER—See Mortaoe Actions. ,

for foreclosure, or sale, to be entered, 353. 
effect of, 264.
not granted, when judgment is for sale, 229. 
proceedings to obtain, 262, 263. 

sale, where judgment is for foreclosure, 229.
may be ordered on application of subsequent incum

brancer 229.
mortgagor entitled to time for redemption, before, 231.

'r'
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FORECLOSURE—See Final Order—Mortgage Actions.

Chartered Bank entitled to, 221. 
chattel mortgagee " 228.
Crown, not granted against, 228, 264.
day to show cause, to be reserved in judgment against infante, 

236, 242.
death of mortgagee before day of payment, 264. 
dismissal of action for redemption, when it operates as, 239, 276, 

276.
final order of, proceedings to obtain, 262, 263—see Final Order. 

effect of, 264. 
must be entered, 363. 

mortgagee by deposit, entitled to, 228. 
opening, by mortagor, 265.

gee, 266, »
pledgee of ch^U^ls, not entitled to, 228. 
railway company, when not granted against, 228, 229. 
right to, ^eSttlyr parting with part of mortgaged property, 229.

FOREIGN COMMISSION—See Commission to take Evidence.

FORMS.

advertisement for creditors, 390. 
a rffidavit as to creditors claims, 391. 

appointment under Ord. 446,—388.
to take accounts, 382.

certificate, when cause under Lower Scale, 337, 405. 1
cheque, praecipe for, 385. \
conditions of sale, 385.
direction to Bank, to receive money, 384.
indorsement on o. c. judgment for service under Ord. 60,-383.

on parties added in 
Master’s Office 383. 

o. c. order, in lieu of subpoena to infant to show 
cause against decree, 394. 

jurat, to affidavit, 384
notice to defendant to take conduct of sale, 387. 

creditors, to produce documents, 390. 
prove claim, 393. 

that claim allowed, 393.
» cheques ready, 394

, incumbrancers, 387.
infant to show cause against judgment, 394, 

notice of motion, for administration, 389. 
order for administration, 381-2. 
praecipe for cheque, 386.

J report in administration suit, 405. 
on sale, 386.

FRAUDULENT CONVEYANCE. * , ■ -

setting aside, on summary application in Chambers, 79.
Master in Chambers, County Court'Judges and Local Masters, 

have no jurisdiction to set aside, 79. \

FUND—See Lien or Solicitor.

Xu

\
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FURTHER DIRECTIONS, ,

affidavit», when they may be read on, 72. »
costs, evidence on question of, 225. •*
Court may refuse to act on report, 226.

original judgment, 226. 
days appointed for hearing causes on, 352. 
evidence, which may be used on, 225.
June, cannot be set down for, in 226.

unless reservation of judgment unnecessary, 226. 
neglect of party having conduct of cause, to set'down for, 225. 
notice of hearing on, 223.

parties to be served in Master’s office under.
Ord. 60 where entitled to, 48, 223, 224. 

service of, 223, 224
opposite party may set down for hearing on, 225. 
setting down for hearing on, 223, 225, 526, 352. 
time for, 352. J * '

GUARDIAN—See Infant. ' .

GUARDIAN AD LITEM,
appointment of, by Local Master, 16. \ '

on application of infant, 317.
of lunatic, 317. 

on precipe, 365, 356, 357. 
costs of, 173, 174 ; how paid, 318. 
discharging order, appointing, 367, 368.

^infant, now appointed for, 317, 356, 356; 357.
when added in Master’s Office, 350. 

irregular appointment of, set aside, 318. 
lunatic, how appointed for, 314, 316.

when added in Master’s Office, 317. 
Master’s Office, appointment of, to parties added in, 317, 350. 
Official Guardian, to be appointed, 318, 357. 
order appointing, when it may issue on praecipe, 355, 356, 357.

when unnecessary, 356. 
proceedings «to be served on, 357. 
sale, not to bid at, 195, 196. ’

HABEAS CORPUS.
Judge in Chambers, jurisdiction of, 80.

HEARING—See Further Directions—Master—Trial.

Master’s Office, Master to notify when concluded, 129.

HEIRS—See Administration.

administration, may apply for, without joining co-hcirs, 43.
advertisements fcr, 118.
occupation rent, liability for, to dowress, 107.

HOLIDAYS—See Time. - '
H 0 7 »

excluded in computation-of time, when, 220. 
days appointed for, 220.

" 56
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IMPERTINENCE—See Scandal. 

exceptions (or, abolished, 4.
in interrogatories delivered for examination ot witness on com

mission, how objected to, 60.

IMPROVEMENTS,

after action, not allowed, 109,
exception, 111.

allotment of, on partition, 371. 
committee of lunatic, by, when allowed, 109. 
oove&ant in rectorial lease for payment of, 111. 
mistake of title, made under, 108, 109. 
personal representative, by, when allowed. 109. 
persons in possession under void deeds, when entitled to, 

10»
receivers, by, when allowed, 109. 
tenants at will, not entitled to, 108. . ,
tenants in common, when allowed for, 371. ' 
trustees, when entitled to, 109.
wrong doert, not entitled to, 108. z"

• . , 
INCUMBRANCER—See Incumbrances—Mortgage Actions.

claiming priority to plaintiff, may appeal from report, 129. 
redemption by, hoV directed in mortgage actions, 268. 
sale, nght of, to, 228,269.

INCUMBRANCES—See Mortgage—Mortgage—Actions— Mort
gagee^—Purchaser,

absconding debtor, priority of agaiiet, 267. 
consolidation of mortgages, when allowed, 249. 
disputes between holders of, how settled, 267. 
evidence negativing existence of, vendor not bound to give, 

213.
execution creditor, priority of, 267. •
merger of, a question of intention. 249. 
priorities of, how settled, 267.
purchasers at sheriff’s sale, prjprity of, bow settled, 267. 
redemption of, how directed in action for sale, 268.

foreclosure, 25
tacking, of, how far allowed, 249.
two of same date, priority how settled, 267.
voluntary mortgages, priority of, how settled, 257. *

INDORSEMENT—See Forms.

of name, and address, of parties acting in person, necessary on all 
proceedings, 20. ->

i consequence of omission, 21.
of name, and address, of solicitor, on proceedings, when necessary,

• 17.
of solicitor, necessary op-all proceedings, 18. 

objection for want of, 18. 
place where writ issued, when necessary, 61.
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INFANT—See Administration—Guardian ad UTEM—Mortoaor 
Actions.

X

consent, to sale of est/te, when necessary, 324—see m/re sals or 
Estate or.

day to shew cause, when to be reserved in judgments, 326.
notice to be served in lieu of subpoena, 326, 326.

form of, 384.
examination of, on application for sale of estate, 324—see m/re, 

Sale or Estate or.
guardian ad litem, how appointed to, 313, 314, 366, 366, 367.

when sued for tort, 367. 
in Master’s office, 360.

Guardian or Person, and Estate.
appointment of how made, 322, 323, 326. 
father to be notified of application, 323. 
lease by, without sanction of Court, invalid, 323. 
petition for sale, may include prayer for appointment of, 322. 
receiver, when appointed to estate of, 160. 
removal of ward, from jurisdiction, is a contempt, 323. 
security of guardian, sufficiency of, inquiry as to, when 

ordered, 323.
Surrogate Court, may appoint, 322. 

judgment signed against, in ignorance of infancy, effect of, 314. 
notice to be served, when day to shew cause reserved, 326, 326. 
order pro com. of no validity against, 313. 
receiver, when appointed to estate of, 160. 
removal of ward of Court, from jurisdiction, is a contempt, 323.
Sale or Estate, or.

application in Chambers for, how made, 318, 319. 
consent of infant, when necessary, 319, 324. 
conveyance, execution of, 319. 4 '
debts of ancestor, when ordered for payment of, 321.

inquiry as to, when ordered, 322. 
dower of lunatic mother, how barred on, 319. 
evidence in support of petition, how taken, 325. 
examination of infants, on application fori 324.

how taken, 324. 
to be attached to petition, 324. 

grounds on which authorized, 318, 321. 
infante’ interest, to be considered on application for, 318. 
maintenance, case to be made for, if required, 321.

—see Maintenance.
Master, power of, to take examination of infant, 326.

witnesses, 326.
Official Guardian, when to be notified of application for, 318. 
past maintenance, when not a ground for, 319. 
petition for, how entitled, 318.

presented, 320, 321. 
what it is to state, 320, 321, 322. 
may pray for appointment of guardian, 322. 
evidence in support of, how taken, 326. 
examination of infant, to be attached, 324. 

principal money, not broken into, for maintenance, 322. 
production of infant on application for, 323, 324.

when dispensed with, 324.
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INFANT—Sale or Estate or.— Continued.
sale, when refused, 319.

consent of infant to, when necessary, 319, 324. 
contrary to disposition by will, or deed, cannot be 

authorized, 318.
benefit of infants’ relatives, for, refused, 319. •.
proceeds of, retain quality of estate sold, 319.

descending as reality, if not converted, 
will thereafter pass as personalty, 319,

Settled Estates, or.
application respecting, to be made to a Judge, 320.
jurisdiction of Court as to, 319, 320.
sale, cannot be ordered of part, to improve residue, 320.

INJUNCTION.
interlocutory, not continued by judgment on praecipe, 236. 
receiver, appointment of, operates as, 150. 
restraining action against a receiver, 158.

proceedings at law, Order relating to, 158.
INROLMENT,

of decrees, and orders, obsolete, 76, 77.

INSPECTOR OF TITLES—See Quitting Titles. v

Registrar of Chancery Division to be, 360, 361.

INTEREST — See Administration — Mortgage Actions—Pur
chaser—Rests.

administrator, when it begins to run against, 98. 
advances by executoia, and trustees, on, 98.

partners, on, 99, ,
agent, using moneys of principal, liability for, 98, 09, 
arrears of, how far barred by Statute of Limitations, 101, 102. 
commencement of action against trustee, does not stop, 98. 
compound, when chargeable, 96-102—see Rests.

not alloyed executors, or trustees, on advances, 98. 
dissolution of firm, stops interest on capital, 100. 
executors, where it Begins to run against, 98. 

liability for, 97, 98.
legatee, from what time entitled to, 99, 287.
Master to conipute, on debts and legacies, 285, 286, 287. 
mortgagee in possession, liability for, rests, 100, 101. 
partnership accounts, how chargeable, 99, 100. 

advances by partners, 99. 
capital, on, 99. 
dissolution of firm, stops, 100. 
moneys in hands of partnef, 99. 

policies of insurance, when payable on, 99. .
principal, when charged with, 99. ■.

/ purchaser, liability for, 203, 204. 
j rate of, chargeable against executor, or trustee, 97, 98. 
f after default in payment under contract, 251, 287.
\ rests, when chargeable, 96-102—see Rests.
Statute of Limitations, effect of, on, 101, 102. 
subsequent account, how allowed on, 266, 267. 
trustee, liability for, 97, 98.
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INTERPRETATION,
of words in Chancery Order», 4. 5.

IRREGULARITY.
notice of motion, to set aside proceedings for, must specify, 149. 
party moving against, must himself be regular, 149.

move promptly, 149.
beforè taking proceedings, 149. 

proceedings, not invalid for, till set aside, 150. 
waiver of, 149, 150.

JOINT, AND SEVERAL, DEMAND,
all liable, may be joined, 53. 6,
judgment in actions to enforce, 53. •
plaintiff, need not join all persons liable, 53.

JUDGE—See Judge in Chambers.
accounts may be taken by, without a reference, 327.
appeals to, in Chambers, 351.
appointment by, to take accounts, form of, 382,
County Court, of, trial by, 76. 
experts, services of, may be obtained by, 327, 328. 
inquiries may be made by, without reference, 327. «
payment out of Court, order of, necessary for, 368. 
retired, trial by, 76.
sittings of, in Chambers, in Chancery Division, 351.

Queen’s Bench, and Common Pleas, 
Divisions, 351.

Court, in Chancery Division, 352.
Queen’s Bench, and Common Pleas Divi

sions, 352.

JUDGE IN CHAMBERS.-See Chambers.
appeals, to be heard before, 351. 
orders of, how signed, 355. 
partition, may grant judgment for, 368. 
sittings of in Chancery Division, 351.

Queen’s Bench, and Common Pleas, Divisions, 351a

JUDGES’ SECRETARY,
Order» relating to rescinded, 10.

JUDGMENT—See Administration—Decree—Partition.
* absolute in first instance, unless otherwise ordered, 378 379. 

administration, for, may be obtained in Chambers, 276.
effect of, as regards creditors, 279. 

i v . Local Master may grant, 361, 362.

J subject to appeal to Judge, 372, 373.
nendment of, 180, 181.

appointment to settle minutes of, when to be given, 6.
pass, when necessary, 6. 

clerical errors in, amendment of, 180, 181. 
consent, when amendable, 181. 
day to show cause, when to be reserved in, 235. 
declaratory, when granted, 326, 327.
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J UDGMENT—Continued.
dispensing with service of, under Ord. 60, effect of, 49.

Sound for, 49. 
aster’s power as to,349.

entering, 6, 7. /
time for 7, 8.

indorsement, on o. c. for service on parties added in Master’s 
office, form of, 383.

under Ord. 60, form of, 380.
infants, how obtained against, in mortgage actions, 234. 
leave to move, to vary, or set aside, when necessary, 246.

how obtained, 246.
Master may dispense with service of, 49, 349.

effect of so doing, 49.
minutes of, how settled, 5, 6.

motion to vary, 6, 7.
motion for, in mortgage actions, when necessary, 234, 236.

' motion to vary, or set aside, how made, 48, 128, 225.
by party added in Master’s Office, 

129, 245, 246. 
served with, 128. 

must be set down, 48.
office copy of, to be served on parties under Ord. 60,—46.

added in Master’s Office, 
128.

indorsement on, 128. 
how made, 219. - '
local officers may certify, 330. 

partition, may be granted by Local Master, 368, 369.
subject to appeal to Judge in Cham

bers, 372, 373.
cannot be granted by Master in Chambers, 370, 371. 

party added in Master’s Office, may move against, 129. 
served with, is bound by proceedings, 47.

-- * attending reference in Master’s Office, 47.
costs of, 48.

\ may rehear, 48.
move to set aside, or vary, 48. 

when entitled to notice of proceedings in 
Master’s Office, 47, 48.

under Ord. 60, is not thereby made a party 
to the action, 47.

passing, 6.
praecipe, ordinary relief only, granted by, 236.

interlocutory injunction, cannot be continued by, 236. 
service of, may be dispensed with by Court, or Master, 46, 349. 

effect of, 41.
on lunatics, and infants, 47. 
upon whom to be made, 47.

setting aside, on^motion of party added in Master’s Office, 245.

motion, how made, 225. 
when motion may be made in Chambers, 373. 

staying proceedings on, 177, 178, 179. 
style of cause in, 354, 356. 
ultra vires, effect of, if not set aside, 182. 
varying, motion for, 246, 246, 373. 

after entry, 8. \
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JUDGMENT CLERK—See Registrar. 
duty of , 5, 6.

JUDGMENT CREDITOR—SSe Mortgage Actions.

JUNE.
certificAte required on setting down cause for hearing in, 226.

JURAT.
form of, 384.

JURISDICTION.

of Judge in Chambers, 79-81, 182.
Master in Chambers, 78-81, 340.
Master, on a reference, 94, 95, 328. 

judgment, or, order, pronounced without, effect of, 182.

LEAVE TO APPEAL FROM REPORT—See Appeal. 
how obtained, 135. *"

LEGACY—See Administration—Compensation—Legatee,.

compensation, by way of, effect of, 114, 367—See Compensation. 
interest on, 99, 287.

Master to compute, 285. 
meaning of, in Order*, 5.
payment of in full, effect of, as admission of assets, 42.

LÈGATEE—See Administration—Parties.

action by, for administration, where legacy charged on realty, 42. 
interest on legacy, when entitled to, 99, 287.

" arrears of, when more than six years’, recover
able, 99.

receiving more than his proportion, may be ordered to refund, 99. 
residuary, meaning of, in Order*, 5.

right of, to administration, 39, 43.

LIBERTY TO APPLY,

need not be expressly reserved, 75. 
implied in all orders, except those of final nature, 75.

LIEN OF SOLICITOR—See Solicitor.
on Books and , Papers.

agent of solicitor, lien of, on papers of pr 
assignment of bill of costs, to third party, 
change of solicitor, effect of, 26—See Change 
client, çntitled to inspect documents subject f 
discharged, by payment, 26.

assignment of bill of costs to third party, 26. 
x pro tanto, by taking security, 26. 

enforcing, 25. 
general, 25.

CITOR.
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LIEN OP SOLICITOR—On Books, &c.—Continued.

inspection by client, of documents subject to, 26. 
nature of the lien, 26. Y~^\.

is subject to claims paramount to client’s, 25. 
but not to claims created by client sub- 

\ sequent to lien, 26, 26. /
/-J new firm, has no lien for costs due old firm, 26. 

payment, discharges, 26.
production of documents, subject to, when ordered, 25, 26, 

27.
security, taking, discharges lien pro (onto, 26. 
solicitor discharged by client, may retain papers till paid, 26, 

27. t .
unless there be ground for believing nothing to 
be due to him, or he refuse to deliver bill, 27. 

discharging himself, bound to deliver papers in 
cause, to new solicitor on undertaking, 26. 

Toronto agent, lien of, on papers of principal, 26.

on Estate Recovered,
solicitor not entitled tb, 29.

on Fund,
actively enforcing, 28.
agent of solicitor, entitled to, 28.

not entitled to any greater right thanr&s 
principal, 28.

assignment by client, will not defeat, 27, 28. 
compromise, bon A fide, may defeat, 28.

• collusive, will not defeat, 28.
discharge of solicitor by client, does not defeat, 27.

seem, where solicitor dis
charges himself, 28. 

act of God does not defeat, 27,
enforcing, 28. 
extent of, 27, 28. 
general, when, 27.
lost, where solicitor discharges himself, 28. 
nature of, 27, 28.
notice of, may be given to opposite party, 27.

payment after, cannot defeat, 27. 
particular, when, 27. 
payment after notice of, no bar, 27. 
recovered, is general, 27. 
release of opposite party, where no bar to, 28. 
set off between parties, not prevented by, 29.

unless special lien exist, 29, or costa 
incurred in different actions, 29. 

solicitor, liability of, for paying over fund after notice of, 
28, 29.

I

LIMITATIONS—See Statute of Limitations.

LOCAL AGENT OF SOLICITOR, 

whether he may be now served, 19
>
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LOCAL MASTER—See Appeal—Master.

administration, mpysiftertain summary application, for, 361,362. 
appeal from—spfe AppkXl.
Chambers, jurisdiction in, 16, 78, 79.

Êi, may awhrd lump sum for, on Chamber motion, 169.
Man ad litem, appointment by, 16. 
payable to, 16.

, Master in Ordinary, may exercise power of, 16. 
payment out of Court, cannot order, 368.

, partition, summary application for, to, 368, 369. 
who may apply, 368, 369. 

solicitor, whether he can practice as, 15.

LOCAL REGISTRAR—See Deputy Registrar.

documents in suits, to be transmitted to Toronto by, 379. 
judgments, to be entered by, 379. r 
office copies, power ofjto certify, 330. e 
orders of, to ne enterti,) 379.
powers of Deputy Registrar, may be exercised by, 11.

LOWER SCALE, ’

account, action for, when within, 335. 
actions within, 333, 336.
administration, action for, when within, 333, 334. 
certificate to be filed, when action brought under, 405. 

form of, 337, 405.
costs, awarded according to, though action not within former 

jurisdiction of C. C., 169.
Court may award higher scale costs, in actions brought under, 337. 
fees of Court, to he received according to, on production of certi

ficate, 337.
deficiency in, when to be made good, 337. 
higher scale, when recoverable in action ip which 

lower scale costs awarded, 338. 
foreclosure, action for, when within, 334, 335. 
incumbrancers’claims, effect of, on right to bring action under,336. 
partnership action, when within, 333. 
redemption action, when within, 333.
residence of parties, effect of on right to bring action under, 

334, 335. 
tariff, 398.
value of property, effect of, on right to bring action under, 335.

LUNACY—See Lunatic.
application for declaration of, 80.

notice of, on whom to be served, 80. 
order declaring, to be entered, 353.

LUNATIC—See Committee—Lunacy.
committee, may defend action for, 314.

bond of, to be filed with Clerk of Records and Writs.
^60.

made to Accountant of Supreme Court 
360.

57

v.
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LUN ATIC— Continued.

committee, inventory, to be filed by, with Clerk of Records and 
Write, 360.

guardian ad litem, how appointed to, 314, 316.
when added in Master’s office, 

315, 316.
notice of application to appoint, how served, 315. 
evidence on application, 314. 
who appointed, 314.

inventory of committee, to be filed with Clerk of Records and 
Writs, 360.

Master, may appoint guardian ad litem to, 316. 
order declaring, to be entered, 353. 
receiver, when appointed to estate of, 150.

MAINTENANCE -See Infant.

allowance for, when made, 321.
father, duty of, to provide, for infant child, 321.
infant, application for, when to be made in Chambers, 322.
mother, not bound to provide, for infant child, 322.
past, sale of infant’s estate to pay. when refused, 319.
sale of infant’s estate to provide, 322.

MARRIED WOMAN—See Payment or Money out of Court. 

order to answer separately, abolished, 358.

MASTER -See Costs—Improvements—Interest—Local Master 
Occupation Rent— Report—Rests— Sale—Wilful 
Neglect and- Default.

abstract of title, sufficiency of how determined by, 210, 211.
report on, not to be made, 210, 211.

appeal from, not entertained, 211.
—see Abstract of Title. 

accounts, bringing in before, how enforced, 167.
after committal, effect of, 167. 

admissions as to, how ascertained, 124 
form of, 122.
powers of, in taking, 116. 
proceeding on, 124.
—see Accqunt.

adding parties, power as to, 127, 128.
motion to discharge order, 129. 

admission of accounts, how ascertained, 124.
facts, refusal of, costs occasioned by, 124. 

advertisement for creditors, may direct, 118, 119.
heirs, and next of kin, Ac., 118, 119. 

form of, 119.
when dispensed with, 119. 

appeal from, 136, 137
grounds of, to be taken before, 131. 
on grounds not taken before, 131,132. 
report of, 136, 224.

costs of, how awarded, 176. <
notice of, 136.

^ '
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MASTER—Continued.

appeal from report of, not to be heard in June, 226.
setting down, 136. %
time for, 136 

ruling 137.
appointment of, may include several days in one warrant, 126.

to ascertain what admitted, and what contested, 
124.

of receiver, by, how made, 166, 157. 
tiling, 157.

auctioneer, may act as, 194, 196, 197. 
book of, how to be kept, 125, 126. 
certificate of, appeal from, 136.

is same as a report, 129.
not to be given as to matters covered by report, un

less required by Court, 130. 
of default, form and effect of, 167. 

chargee, statement of, not to be brought into office of, 123. 
claims, proceedings on, 119.

not referred, cannot be allowed as just allowances, 115. 
clerk of, may act as auctioneer, 194.

* close of hearing, 129.
evidence not to be received after, 129. 

closing reference, for delay in prosecution, 348. 
committee, passing accounts, to appoint time for, 350.

paying in balances, to appoint time for, 360. 
neglect of, to obey direction of, 350. 

compensation, to trustees, and executors, discretion as to, 113.
amount of, 114, 367. 
legacy by wayof, effect of, 367. 
lump sum may be allowed, 114, or, 
percentage on receipts and pay

ments, 114.
priority of, to claims of creditors,

• ; 368.
sliding scale, 114

—see Administration—Compensation. 
contempt, in office of, 167, *
conveyance, settlement by, 121, 122.
, - in mortgage actions, 267,
copies of documents, power to order delivery of 128.

not to be made, when originals can be pro
duced, 123.

costs, of appeal from, 176, 177—see Costs. 
delay in his office, may award, 349. 
matters affecting, should be reported by, 115. 
occasioned by non attendance in his office, may fix, 349.

delay in his office, may award, 349: \ 
refusal to admit facts m his office, 124 

creditors claims of, how proved, 119, 120.
interest on, when allowed, 120, 121.
.y —see Interest.
parties entitled to attend proof, 120. 

coming in after time limited, 120. 
deeds, may direct delivery of, 121—see supra conveyance, 
delay, in office of, 348.
direction of, binding without warrant, 123, 124
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M A STER—Continuer/.

Index.

N

discharges, not to be brought into office of, 123. 
dispensing with proceedings, power as to, 126.

service of judgment on parties interested, 49, 
127, 286, 349, 360. 

effect of, 49.
reasons for, to be stated in report, 349. 

documents, production of, in office of, may be ordered by, 117,
how enforced, 167-

copies of, not to be made, when originals can be 
< produced, 123.

evidence, not to be received after hearing closed, 129.
—see Evidence. '

experts, ir.ay not employ, 328. 
functus officio, not until report marjpe, 130. 
guardian ad litem, power to appoint, 316, 317, 349, 350. 
hearing, close, of, Master to notify parties of, when, 129. 
improvements, allowance for—see Improvements. 
incumbrancer, claiming priority to plaintiff, may appeal from 

report of, 129.
judgment, office copy of, on whom to be served, 46.

parties served, may attend reference 
on notice to plaintiff, 47, 48, or 

move to vary judgment, 48. 
jurisdiction of, in taking accounts, 116. 
just allowances, what may be allowed as, 113-116. 
local,—see Local Master. 
lunatic, committee of—see supra committee, 
occupation rent, may charge accounting party with, 94, 106, 107. 
office copy of judgment, on whom to be served, 46. 
opening reference, 130.

evidence required for, 130. 
parties, power to add, 127.

direct examination of, 117.
persons served with judgment under Ord. 60, are not made

parties, 47.
f are bound by proceedings, 47. 

points intended to be taken on appeal, to be taken before, 131. 
receiver, appointment of, how made by, 155, 156.

. report on, not to be made, 156.
warrant for, form of, 155.

proceedings on return, 155. 
»' - service of, 155.
paysing accounts, to appoint time for, 350. 
paying balances into Court, to appoint time for, 350. 

reference back to, proceedings on, 138, 139. 
reference to, may be dispensed with, 327,

close of,1 for delay in prosecution, 348.
, . opening, 130.x parties served with judgment may attend, on notice

to plaintiff, 47, 48. #
refusal to admit facts, to tax costs of, 124.

certify as to, 124.
regulation of business, before, 126. 
rents and profits, may take account of, 94, 104, 106. 
report, general, separate, special, 130—see Report. 

administration suit, in, form of, 351, 405,
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MASTER—Continued. j
report, amendment of, 133.

appeal from, 129, 136—see Report. 
setting down, 136.

in June, 226. 
time for, 136, 226.

confirmation of—see Report. %
costs, sum for, not to be inserted in, till after revision, 173.
mistakes, bow corrected in, 133, 258.
mortgage actions, in, date of, 259.

confirmation of, 259. 
form of, 261.
omission to appoint day for redemp

tion in, 258.
not to be dated until costs revised, where revision neces

sary, 130.
. omissions in, how corrected, 258. /—

sale, on, form of, 386. 
should state results, 130.
'should not go beyond order of reference, 130. 
special, when not to be made, 130, 131.

as to matters affecting costs, 131. 
warrant to settle, 129.

service of, 129.
rests, may take account with, without special direction, 101. 

Rests. *
ruling of, appeal from, 136.
sale, may conduct, 194, 196, 197—see Sale.
special circumstances, may report, 115, 116.
sfajte of facts, not to be brought into office of, 123.
surcharge, particulars of must be served, 125.
warrant of, may include appointments for several days, 126.

service of, on parties verbally notified, unnecessary, 
127.

to settle report, 129.
S on whom to be served, 129.

• requires four days’ service, 129.
wilful neglect and default, may inquire as to 94, 103 — see 

Wilful Neglect and Default—Occupation Rent—Rests. 
witness, may direct examination of, before Special Examiner, 116. 

commission to take evidence of, abroad, may certify for, 
but not ex parte, 117. 

cross-examination of, 118. 
recalling, when allowed, 118.

MASTER (LOCAL)—see Appeal.
administration, may grant judgment for, 361—see Administra

tion.
Chambers, jurisdiction of, in, 16, 78, 79.
costs, may award lump sum for, on Chamber motion, 169. g 

sum for, not to insert in report, nntil after revision, 173. 
fees payable to, 16.
guardian ad litem, appointment by, 16.
Master in Ordinary, may exercise powers of, 15. 
partition, may grant judgment for, 368 -see Partition. 
payment out of Court, cannot order, 368. 
solicitor, whether he may practice as, 15.
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MASTER’S OFFICE—See Master.

MASTER IN CHAMBERS—See Referee in Chambers.

Administration, application for, when to be heard by, 277, 341.
. . notice of motion for, 341, form of 341.

opposed motion for, to be heard before a Judge,

i adjournment of motion, when no jurisdiction to entertain, re
fused, 340.

appointment of, to take accounts, form of, 382. 
attachment for contempt, cannot order, 79. 
fraudulent conveyance, cannot set aside, 78. »
interrogatories, cannot strike out for impertinence, 60. 
jurisdiction of 36, 340, matters excluded from, 78, 79.

in administration suits, 277- 
leave to appeal from report, may grant, 135. 
may appoint person to represent estate of deceased person, 36. 
orders of, to be signed by him, 342. 

entry of, 342.’
partition, cannot grant judgment for, 79, 370, 371.
Referee in Chambers, jurisdiction of, transferred to, 340—see 

Referee in Chambers. e
transfer of causes, cannot order, 79.

MERGER,
is a question of intention, 249.

MINUTES, *

appointment to settle, to be issued, 354,
one day sufficient, 9. 

costs of delay, Registrar may award, 9. 
judgment, or, order of, settling, 5, 6, 354. 
motion to vary, 6.

costs of, 7.
decree, when varied on, 6, 7. 
order on, 7.
questions arguable on, 6. 

non-attendance on settlement of, effect of, 9.

MISJOINDER—see Parties.

MONEY IN COURT—See Payment or Money into Court —
Payment of Money out of Court.

assignee of, may obtain stop order, 159.
investment of, m stock, Ac., how made, 347, 348.
lien of solicitors on, not defeated by stop order, 160.
payment outi after stop order, how obtained, 169.
priorities of,^barges on, how affected by stop order, 159, 160.
stop order against, when granted, 159.

MORTGAGE—See Mortgage Actions—Mortgagee—Mortgagor.

acceleration of payment in default, proviso for, effect of, 272.
relief against, 272.
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MORTGAGE—Continued. - •

attornment clause in, effect of, 256. 
consideration, true, may be shown, 248. 
consolidation, when allowed, 248, 249.
floating balance, to secure, application of payments, 253, 254.
infantï, effect of, 256.
insurance moneys, how applicable, 254.

mortgagor, when entitled to credit for, 254. 
implied covenant for, 254.
mortgagee effecting out of his own funds, effect of, 254. 

interest on—see Interest.
.lost, indemnity required, 262. 
parol agreement affecting, how far enforceable, 251. 
payable in foreign currency, 256.

without interest, effect of, 250. 
payments on account, how applied, 253.

Appropriation of, 253.
z where two securities held, 2Ç3.

by guarantor, lien for, 254. 
proof of claim on, 248.
void, lien for purchase money may be claimed, 256.

MORTGAGE ACTIONS—See Costs — Incumbrancer — Incum-
br VNCE8—Mortgage—Mortgagee.

abortive sale, foreclosure may be granted after, 229. 
acceleration of payment on default, proviso for, effeet of, 272.

relief against, 272.
account in, may be taken without reference, 234.

change of, after report, effect of, 264, 270.
notice of credit may be given on, 270. 

evidence required, when taken by Court, 233, 234. 
Master to take, 247.
mode of taking, when equity of redemption divided, 

248.
prcyeedings on, 248.
stated, may be relied on, in Master’s office, 248. 
subsequent, 266.
to be taken on entering judgment, when, 242. 

adding parties, in Master’s office, 244, 245.
interested in equity of redemption in Master’s 

' office, 237.
affidavit, in proof of claim, 248.

form of, 248.
. evidence in opposition to, 248.

certificate, of Registrar, required in Master’s office, 243.
form of, 243.

Sheriff, required in Master’s office, 243.
form of, 243.

County Court Clerk, when necessary, 244. 
change of account, after report, 264, 270.

notice of credit may be given, 270. 
claims, how proved, 248.
consolidation of mortgages, when allowed, 248, 249. 
conveyances, to be executed on redemption, 261, 262. 

form of, 262.
settlement of by Master, on sale, 167.
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MORTGAGE ACTION S— Continued.

• costa, of unnecessary reference as to incumbrances, 242.
—see Costs.

covenant, relief granted on, 376.
enforcing, when it opens foreclosure, 268.

Crown, cannot be foreclosed, 264. • .
day to shew cause, when to be reserved in judgment, 236, 242.

for redemption how appointed, 258. ,
death of mortgagee, before day appointed.for redemption, effect 

of, 264.
decrees in, form of, 241. "

implied powers, contained in, 241. 
deeds, delivery of, on redemption, 261.—see supra conveyances, 
deficiency, order for payment of, when granted, 268. 
delivery of possession, order for, 274. 
deposit for sale, 269.

application to increase, 269, 270.
application of, 270..
not required from infants, 235.

Deputy Clerk of the Crown, power of to award judgment, 378.
Registrar “ “ “ 378.

discharge of mortgage, mortgagor not bound to accept, 262.
V order adding parties, 245.

dismissal of action, provision for in judgment, whfen necessary, 242.
on payment of overdue -instalment, 271,' 272. 

dispute note, defence available under, 252. 
documents, delivery of, on redemption, 241. 
equity of redemption, adding parties interested in, in Master’s 

office, 237.
♦ --see Equity of Redemption.

evidence required on motion for judgment in, 233. 
final order, when granted, 262.

application for, how made, 262.
affidavit of non-payment, form of, 263.

swearing, 263. 
evidence on, 262, 263. i 
notice of motion, when necessary, 263 

effect of, 264, 265.
for foreclosure, not granted when judgment is for 

sale except on rehearing, 229. 
or after abortive sale, 229. 

for sale may be granted, though judgment is for fore
closure, 229.

foreclosure, may be ordered after abortive sale, 229. 
chartered bank, entitled to, 228.
Crown, not granted against, 264. 
final order of—see supra final order, 
infants entitled to inquiry whether sale more benefi

cial than, 228.
mortgagee, legal, entitled to, or to sale, 228.

equitable by .deposit, entitled to, 228. 
municipal corporation, entitled to, 228. 
opening, on application of mortgagor, 265.

terms of, 265, 266. 
by mortgagee, 266. *

parties added in Master's Office who do not appear, 
247.

-
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MORTGAGE ACTIONS-Continucrf. f -
foreclosure, pledgee of chattels, not entitled to, 228. 

redemption by mortgagor, opens, 265. 
right of, lost by sale of part of mortgaged property^ 

229.
further directions, and costs, when reserved in, 241, 242. 
guardian cut litem appointment of—see Guardian ad litem. 
improvements, allowed to mortgagee in possession, 249, 250. 
incumbrancers, inquiry as to, 243. 244.

adding, in Master’s Office, 244, 245. 
certificates as to, to be produced in Master’s 

Office, 243,
» disclaiming, not entitled to costs, 247.

x leave to prove claim, after time expired, 247. 
\parties before judgment, notice to, in Master’s 
1 Office, 246. /
prior, not to be added in Master’s Office, 242. 
priorities of, how settled, 267. 
reference as to, when necessary, 242. v

duty of Master on, 242.
• refused, when mortgagor foreclosed 

242.
indorsement on writ, for personal order, for payment, 377.

aelivery of possession, 377.
infant, judgment against, granted in Chambers, 234. 376.

evidence, 233, 234. 
day to show cause, When reserved in, 

235, 242.
deposit for sale, dispensed with, 235. 
inquiry whether sale, or foreclosure, 

more beneficial, granted of course 
228, 235.

final order against, when refused, 235. 
instalments overdue, dismissal of action on payment, 271, 272.

staying action, on payment, 271, 272. 
default in payment of, renders whole debt due, 272.

exception to rule, 272. 
insurance money, how applicable, 111, 112, 253—see Mortgage. 
interest, arrears of, how recoverable, 25Ô.

extra, agreement for, between derivative mortgagee and 
mortgagor, enures to benefit of original mortgagee, 251. 

incumbrances paid off, rate recoverable on, 251. 
payable in advance, how allowed, in taking account, 251. 
rate recoverable, 250, 251.

reserved, not necessarily payable after default. 251. 
rests—see Rests.
runs from default, where mortgage payable without 

interest, 250.
, simple, primâ facie payable, 250.

Statute of Limitations, how far a bar, 252. 
stipulation for increased, effect of, 250. 

judgment in, form of, 241.
absolute in all cases, 37S.

unless otherwise ordered, 378, $79. 
Chambers, when obtainable in, 234, 276. 
day to show cause, when to be reserved in, 235, 242. 
effect of, 241. 
implied directions in, 241.

58

\
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MORTGAGE ACTIONS—Continued.
judgment in, against infants, granted in Chambers, 234, 376.

motion, to vary, or set aside, by party added, 245. 
pnreipe, when granted on, 235, 236.

extraordinary relief, not granted in, 236. 
injunction not continued by, 236. 

staying proceedings on, on payment of arrears, 273. 
judgment creditor, assignment of judgment to party redeeming, 

261.
leave to appeal—see Appeal.
leave to prove claim after foreclosure, when granted, 247. 
lien for purchase money, when mortgage therefor void, 256. 
Local Registrar, .power to award judgment in, 378. 
lost mortgage, indemnity Against, 262. 
mechanics’ liens, adding parties having, 244. 
mortgagee deceased, representatives to be added 245.

liability of, for moneys not received, 253. '
—see Mortoaof.k.

mortgagor, notice to, in Master’s office, when requisite, 246. 
motion for judgment, evidence required on, 233.

when necessary, 234, 236.
notice T, to be served on parties added in Master’s office, 244.

persons served with, become parties from date of, 244. 
to incumbrancers made parties before judgment, 246. 
of credit, on change of account, 270.

when to be served, 270. 
party served with may obtain reference, 271. 

giving, may obtain reference, 281. 
occupation rent, mortgagee when liable for, 255.

to be charged up to day appointed for re
demption, 255.
— see Mortgagee.

opening foreclosure, by mortgagor, 265.
rnortgagee, 266.

parol agreement affecting mortgage, how far enforceable, 251. 
parties, adding in Master’s office, 244.

where interested in equity 
of redemption. 237, 238. 

addéd, not appearing, to be foreclosed, 247. 
attaching creditors of mqrtgagee, not necessary, 244. 
death of mortgagee, who to be added, 245. 
filling two capacities, how added, 245. 
interested in equity of redemption, how added in Mas

ter's office, 237, 238.
’ rights of, not to be determined ex parte, 244. 

surety, may be joined with mortgagor, 229, 230. 
payment, personal Order for, when granted, 227, 268, 269, 377.

erroneously inserted, struck out, 227. 
appropriation of, how made, 253. 
day for, how appointed, 258, 259. 

enlarging, 260.
implied contract for, when it arises, 227.

acknowledgment of receipt^ of 
money, does not create, 227. 

to one of several executors, or trustees, 252, 253. ^ 
personal order for payment, when granted in, 227, 368, 269, 377. 
plaintiff, cannot refuse to accept whole debt, 273.
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plaintiff, must prove claim, where defendant not personally 
served with writ, 376, 378. 

pledgee of chattels, only entitled to a sale, 228. 
possession, delivery of, ordered in, 274, 376, 377.

redemption action, 274.
—see Mortgagee. 

praecipe judgment in, 235, 236, 378.
form of, 378. 
how drawn up, 378.
proof of claim when requisite on, 376, 

> 378, 379.
pro confeMO, evidorfce on hearing, 233. 
proof of plaintiff’s claim, 248.

when defendant not personally served, 
376, 378.

purchase money on sale, how to be applied, 267, 268.
. reconveyance, on redemption in, 241.

mortgagor not bound to take certificate of dis
charge in lieq of, 262. 

redemption—see Redemption.
by mortgagor,'opens foreclosure as to incumbrancers, 

259.
day for, how appointed, 258, 259.

must not be a die* non, 258.
uncertain, 259.

omission to appoint, how cured, 258. 
judgment for, may be glinted on precipe, 376. 
judgment creditors, only entitled to one day for, 258. 
money, how paid out of bank, 262. 
when equity of redemption divided, 258. 

reference, where directed, 242. 
change of, 242.
unnecessary, plaintiff cannot recover costs of, 242. 

rents and profits, Statute of Limitations when no bar to account, 
252, 255.

chargeable against mortgagee, 255. 
mortgagee bound to account for more than six 

years’, 255.
report, Master’s, form of, 260, 261—see Report 

date of, 259.
mistakes in, correction of, 259. 

v must be confirmed, 259. 
rests, when dhargeable, 255. 
sale may be ordered, 227, 228—see Sale. 

conveyance, Master to settle, 241. 
deposit to be made on application for, 269.

application to increase, 269, 270. 
discretion of Master as to mode of, 241, 267. 
dowress, proving claim to residue, after, 268. 
incumbrancer added in Master’s office, may obtain, 269.

deposit required, 269..
mortgagee, legal, entitled to, 228.

equitable, by deposit, when entitled to, 228, 270. 
mortgagor dying without heirs, how obtained, 194. 
plaintiff may require defendant obtaining, to take conduct 

of, 270.
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MORTGAGE ACTIONS—Continued.

sale, pledgee of chattels only entitled to, 228.
right to, when lost by parting with part of mortgaged pro

perty, 229. «
subsequent incumbrancer, when entitled to, 228.

against prior mortgagee, 228. 
service of defendant in Master’s office, who has not appeared, 

246, 247.
six months’ notice of payment, plaintiff cannot claim, 272.

interest, in lieu of notice, plaintiff cannot claim, 272. 
stated account, may be set up in Master’s office, 248.
Statute of Limitations, defence of, how raised, 252.

—see Mortgagee—Statute or Limitations. 
stay ef proceedings, on payment of arrears, 271, 272, 273.

effect of, 273.
interest to last gale day to be paid, 

273.
subsequent default, order on, 273. 

subsequent accounts, Master to take, 266. 
incumbrancer, adding, 244. 

x ■ r. when entitled to sale, 288. ' '
deposit required from, for dale, 269.

surety, rights of, in, 228,
may be joined with mortgagor, 229, 230. *■

MORTGAGEE—See Incumbrance»—Incumbrances—Mortgage— 
Mortgage Actions.

account—see Mortgage Actions. 
affidavit in proof of claim, contents of, 248. 
agreement with mortgagor as to rents, not binding on subsequent 

incumbrancers, 107. 
application of payments, 107. 
arrears of interest, recoverable by, 102.

when prior mortgagee in posses- 
. sion, 102.

set off by, when in possession, 107. 
assignee of equity of redemption, when entitled to impeach prior 

mortgage, 240.
attornment clause, effect of, 107, 256. 
bailiff, services of, when chargeable by, 111, 112. 
consideration for mortgage, true, may be proved, 248. 
consolidation of mortgages, when allowed, 249. 
costs, and expenses, recoverable by, 111.

subseqent incumbrancer, obtaining sale, has no priority for, 
240.

covenant, relief on, when granted, 376.
enforcing, opens foreclosure, 268. 

death of, before day of payment, 264. 
defending title, costs of, 111.
derivative, agreement with, enurçs to benefit of original mort

gagee, 251.
equitable, when entitled to receiver, 152. 
estoppel of, as against purchaser of equity of redemption, 256. 
execution creditors of, when necessary parties, 240. 
foreclosure, when entitled to, 228, 229.

dismissal of action for redemption, equivalent to, 239.
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improvements, by, what allowed, 109, 110, 111, 249, 250.

allowed more liberally when made under mistake 
as to rights, 109, 110.

increased rents, from improvements, when liable for, 110. 
insurance by, Ill, 112, 253—see Mortgage. 
interest—see Mortgage—Mortgage Actions, 
necessary repairs, allowance for, 110.

sanction of mortgagor to, not requisite, 110. 
occupation rent, liability for, 101, 107, 255.

interest on, when chargeable, 107.
^offer to redeem, whether necessary in redemption action, 239. 

opening foreclosure, by, 266.
parties to actions, by, or against,—see Mortgage Actions. 
payment, plaintiff cannot refuse to accept, 273.

«ecus defendant in redemption action, when part only, 
overdue, 273.

six months’ notice of, or six months’ interest, plaintiff 
not entitled to, 272.

payment, appropriation of, 253—see Mortgage Actions. 
personal services, cannot recover for, 111. 
possession, in, liability of, to account, 104, 105, 255.

/ application of rents by, as regards subsequent
1 incumbrancers, 105, 107.
X prior, when a necessary party, 239, 240, 241.

absolute deed, claiming under, may be made a party, 240. 
assignee of equity of redemption, when entitled to attack, 

340.
. liability, of, to account, when in possession, 240.

redemption of, recovery of amount paid, 112. 
priority of, how determined, 257. 
proof of claim by, how made, 248. 
receiver, when appointed against, 151, 152. 
redemption, action for, by subsequent incumbrancer, 239.

i _ -parties to, 239.
dismissal of, equivalent to foreclosure, 239.

exception, 239. 
z costs, a charge on estate, 111. 

how directed, in action for sale, or foreclosure, 258.
where some of owners of equity of 

redemption barred, 252. 
resisting, liable to account with rests, 161. 

rents and profits, liability for, 255
where owner of equity of redemption, 240. 

bailiff to collect, when he may employ, 111,112. 
personal services collecting, cannot charge, 111. 

repairs by, when recoverable, 110. 
rests, when liable to account with, 100, 101. 
sale, right to, 227, 228.

not ordered against prior mortgagee, 239. 
out of Court, costs of, recoverable, 111.

Statute of Limitations, action for foreclosure, stays, 252.
effect of, where some co-owners of equity 

of redemption are not barred, 252. 
no bar to account for rents, against mort

gagee in possession, 252. 
against subsequent mortgagee, when 

prior mortgagee in possession, 
252.

\
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MORTGAGEE—Continued.
subsequent, redeeming, may obtain relief, 240.

redemption by, how directed, 258.
of, “ “ 258.

tacking other claims, when allowed, 249. . '
■ unfounded claim by, to equity of redemption, liability to account 

with rests, 101. 
voluntary, priority of, 257.

MORTGAGOR—See Mortgage—Mortgagb Actions—Mortgagee.

MOTION—See Admi nistration—Affidavits—Evidence—Petition

affidavits in chief when to be filed, 144.
answer ‘f f* 144.
reply “ “ 144.

decree, for, Order relating to, 149. 
evidence on, how obtained, 147, 148. 
judgment, for, in Court, when heard, 352.

notice of, 223.
service of, 223, 224. 

setting down, 223. x
Chambers, in administration actions, 79, 281 

mortgage actions, 79, 234, 376. 
partition “ 79, 368.

where writ specially indorsed, 80. 
minutes, to vary, 6, 7.—see Minutes.

NAME, AND ADDRESS,
indorsement of, of party acting in person, 20.

NEW TRIAL,
application for, where case tried by jury, 224.

case tried by Judge, 224, 225.

NEXT OF KIN—See Administration—Parties.
advertisements for, 118.

NOTICE—See Abstract of Title—Account—Administration— 
Further Directions—Mortgage Actions—Petition 
—Quieting Titles—Receiver— Sale.

of cross-examination on affidavits 149. 
examination of witness on motion, 148. 
hearing on further directions, 223. 
hearing of appeal from Masters, 372. 
notice for administration, to be fourteen days. 332.

form of 389.
style of cause, in, 354, 355. 
to admit, Order» as to obsolete, 69. 

creditors, to prove claim, 290.
form of, 393.

produce documents, form of, 390. 
of allowance of claim, 290.

form of, 393.
service of, by mailing, 290, 292. 
that cheques ready, 291.

form of, 291, 394.
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to defendant, to conduct sale, plaintiff may give, form of,

387. in Master’s Office- see Mortgage Actions. 
incumbrancers in mortgage action —see Mortgage Actions.

form of 387.
NUISANCE,

expert, employment of, after judgment to inquire, as to how 
it may be abated, 328.

injunction to abate, cannot be refused until inquiry made as to 
best mode of abatement, 328.

NUNC PRO TUNC,
„ entry of decrees, and orders, when allowed, 8, 9. 

OCCUPATION RENT, 

heirs, liability for, 107.
interest on, when chargeable against mortgagee, 107-
mortgagee in possession, liability for, 107, 255.
purchaser, liability for, 106. "
tenants in common, liability for, 107,
trustee, liability for, 107.
vendor, liability for, 106.

OFFICE COPY.

of decrees, may be certified by Deputy Registrars, 330. 
judgments, may be certified by Local Officers, 330.

» how made, 330.
indorsement on, for service under Ord. 60,—46.

t form of, 380.
on parties added in M. O., 128.

form of, 383.
service of, dispensed with in certain cases, 218, 219.

OFFICIAL GUARDIAN AD LITEM—Se» Guardian ad litem.

appointment of, as guardian ad litem, 318, 357. 

ORDERS IN CHANCERY,

abrogation of Order» passed prior to 1st July, 1868, 1. 
construction of, 3.
how far in force under The Judicature. Act, 1, 2.

applicable to Queen’s Bench, and Common Pleas, Divisions, 2. 
interpretation of wonts in, 4, 5.

ORDERS,
abandonment of, where obtained on condition, 77. 
adding parties in Masters’ office, motion to set aside, 245. 
affidavits sworn after date of, not to be recited in, 75. 
amendment of, 180, 181, 182., 

as to costs, 76. 
bespeaking, time for, 8, 9. 
clerical errors in, how amended, 180, 181, 
conditional, abandoned by non-performance of condition, 77.

I
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consent, may be varied, 181. 
drawing up of, 5, 13.

lien of solicitor not allowed to intercept, 8. 
enforcing, 160-168. 
enrolment of, unnecessary, 76, 77. 
entry of, 7, 77, 353.

not enforceable until after, 7. 
nunc pro tunc, 8, 9. 
time for, 8.

evidence on which founded, to be referred to in, 75. 
ex parte, not to be entered, when not special, 77.

setting aside, 13. 
form of, 76.
includes decrees, or decretal orders, 5. 
judge’s, how signed, 355.
jurisdiction, when made without, effect of, 182. ,
indorsement of, Order as to obsolete, 166. 
interlocutory, not to be enrolled, 77.
lien of solicitor, not allowed to intercept drawing up of, 8. 
lost, ordered to be redrawn, 353. 
minutes of, settlement of, 5. -

appointment to be issued, 354. 
to be left with Registrar, 354. 
motion to vary, 6, 7. 

nisi, abolished in certain cases, 4
when necessary to be obtained, 224. 

nunc pro tunc, entry of, 8, 9. 
of course, by whom to be issued, 353.

allegations in praecipe for, must be true, 13.
entry of, unnecessary, 77.
how drawn up, 13.
issue of, by Deputy Registrar, 17.
setting aside, 13.
what are, 11, 12.

of Judge in Chambers, how signed, 355. 
proceedings on, before entry, 353. 
reversal, on ground of new matter, 180.

. proof requisite for, 180.
setting aside, 13, 245. 
settlement Of, 5.
style of cause in, 354. »
sums in, to be in $ and c., 76. 
varying, 8. Z

PAPERS—See Document. -

PARTIES—See Administration—Mortgage Actions—Partition.

absent, decree saving rights of, when made, 36, 37, 58.
Court may refuse to prpceed, if party not notified, 37. J 
not bound, when not served, 38.
service of judgment on, when dispensed with,. 38. *Tj 

account, general, agamst trustees, all must be joined in action 
for, 55.

accounting, must be original defendants, 38.

’ \
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acting in person, indorsement of name and address required, 20 
administrator ad litem, decree against, binds general adminis

trator, 36.
added in Master's office, 127.

action deemed to be commenced against, 
from date of order adding them, 128. 

are bound by proceedings, 128, but, if 
added in one capacity, are not bound 
in another, 128.

cannot be compelled to account, 128. 
how far entitled to relief, 128. 
judgment, motion to discharge, by, 128. 
Master may discharge order adding 

them, 128.
office copy of judgment to be served on, 

128.
indorsement on, 128.

adding in Master’s office, in mortgage actions, 237, 238. 
s setting aside order, 238.

where action constituted under Ord. 68,—46. \
attorney-general, maybe made defendant, where owner of equity 

of redemption is dead without heirs, 194. 
breach of trust, suit for, 43.
cestuis que trust, represented by trustee, when, 49, 50, 52.

effect of representation by trustee, 53. 
may be added in discretion of Court, 50. 
necessary parties, when, 51, 62. 
suit by, for execution of trust, all need not join, 43. 

co-defendants, contest between, how. determined, 239. 
corporation, officers of, when to be joined, 56, 57.

^ costs—see Costs.
* Court may proceed in absence of, 36, 37.

add, when action constituted under Ord. 58—46. 
in same interest as plaintiff, should be co-plaintiffs, 39.

refusing to join, may be refused costs, 39. 
joint demand, all liable must be joined, 55. 
joint and several demand, all liable need not be joined, 53, 54.

exception, 55.
judgment, service of, on parties interested, 46, 47.

dispensing with, 49.
misjtiinder of, decree may be made notwithstanding, 31, 32, 38. 

action not to be defeated for, 37. 
demurrer, no ground of, 37, 38,\JgjK. 
objection for, to be raised by motion in Chambers, 

37,38. 1
mortgage actions, in—see Mortgage Actions. 
mortgagor, death of, without heirs, how represented, 194. 
next of kin, one of, may sue for administration, without joining 

others, 39.
non-joinder of, no ground of demurrer. 37, 38, 54. 

objection for at trial, 58,
cause cannot be set down for, 4.

, should be taken promptly, 58.
officers of corporation, 57.

not to be joined, for discovery, 57. 
partition, summary application for, 268, 371—see Partition.

59
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partners, in suits by, and against, 55, 56.
pendente lite, persons acquiring interests, need not be added, 127.

legal estate, should be added, 128. 
personal representative—see Administration.

/ " presence of, when dispensed with, 33.
protection of property, action for, 44. «
real representative, when accessary party, 41. 
representative of deceased person’s estate, may be appointed, 

by Court, 32, 33.
consent of person appointed, 35. 
effect of appointment, 32, 36.

. how appointed, 32, 33, 36.
• powers of, 36.

. representation of realty cannot
be granted, 33.

residuary legatee, may have administration, without joining any 
co-legatee, 39.

served with judgment under Ord. 60, not bound to account, 38 
cannot call other parties to account, 39. 
do not become parties to the action, 286. 

service of judgment, when dispensed with, 49. 
striking out, Court may make order for, mero motu, 38. 
sureties, cannot be sued without principal, 55.

for. payment of mortgage, may be joined inaction on 
the mortgage, 230.

title paramount, persons claiming,vsannot be added in Master’s 
Office, 128.

trustees, when they represent cestui que trust, 49, 50. 
trust estate must be vested in, 50, 51. 
when general account required, all must be joined, 65. 

PARTITION.
Summary Application for. .

accounting parties, should be made original defendants, 368. 
adults may apply for, on motion, to Local Master, 368, 369. 
adverse claimant, not granted against, 368.
Chambers, judgment for, may be granted, by Judge in, 368. 
commission—see infra—costs, 
consolidation of applications for, 372. 
costs, Master to report specially where they exceed 25% of 

value of property, 175.

y commission, allowed in lieu of 374.
how apportioned, 374, 375. 

estimated, 375. >
taxed, when allowed, 375.

deceased person’s estate, of, when it may be made, 369.
evidence on, 368,369. 
parties to, 369.

dowress, how far entitled to, 370. 
improvements, how allotted on, 371.

> incumhfences paid off, when allowed, 371. 
infant plaintiff, mutt proceed by writ, 369.

defendant, guardian ad litem must be appointed to 
316—see Guardian ad litem.

Judge in Chambers, may grant judgment for, 368. 
judgment for, by Local Master, 368, 369. 
judgment, form of, 371.

1
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PARTITION-^Summary Application for—Continued.
lands in more counties than one, application loi, how 

made, 370.
lunatic party, when guardian ad litem, must be appointed 

to, 314, 315.
Master, Local, jurisdiction of, to grant judgment for, 368, 396

confined to lands in his own 
county, 368, 369.

‘ appeal from, to Judge in Chambers, 372. 
Master in Chambers, cannot grant judgment for, 370, 371# 
mortgagee when entitled to, 370. 
parties to suits for, 369.

interested, to be served with judgment, 371.
- served with judgment, may move to set

it aside, 371. 
sale, when ordered, 370. 
several suits, consolidation of, 372. 
tenant in common, liability of, for rents and profits, 371.

whose share is mortgaged, may have, 370. 
extra costs, how borne, 370. 

tenant for. life, entitled to, 370. 
unpatented land, not granted of, 370. 
writ, action by, when necessary, 368.

PARTNERS,

advances by, when interest chargeable on, 99. 
capital of, when it bears interest, 99, 100. 

disolution, stops interest on, 100. 
withdrawsd of, 100.

dissolution of firm, stops interest on capital, 100. 
interest, how chargeable between, 99, 100. 
loans by, interest on, 99. 
losses, how borne, 100.
moneys retained, or misapplied, interest on, 99. 
neglect and default, not liable to account for, 99, 100, 106. 
one of several, may be sued alone, 54. 
parties to suits against, 55, 56. 

by, 56.
profits undrawn, do not bear interest, 100. 
receiver, of property of, when appointed, 153. 
surviving, may sue alone for debts due firm, 56. 
wilful neglect and default, not liable for, 106.

PAYMENT—See Séquestration. -

enforcing order, for—see Séquestration. 
extending time for, in mortgage actions, 260. 
personal order for, when granted in mortgage actions, 268, 

269.

Or Money into Bank.

how directed in report, 139. ^
non-payment, how certified, 140, 141.

certificate of, by whom to be signed, 140, 141. 
form of, 141.
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PAYMENT—Continued.

Of Money into Court.
bank, in which money to be deposited, 183.

duty of, on receiving, 184. 
direction to bank, to receive, 185.

form of, 384.
prœcipe for, to be filed, 183.

order for, to be entered, 353.
produced to Accountant, 183. 

prœcipe for direction, to be filed, 183.

Of Money out of Court.
administration letters of, when not to be acted on by Account

ant 346, 347.
cheque, order to be produced oil application for, 184. 
interest, not to be paid under letters of administration in 

certain cases, 346, 347. 
investment, for, how made, 347, 348. — 
married woman, special order for payment to, when neces

sary, 345.
entitled to have fund settled, 345.

* may waive equity to settlement, 345.
order for, to be made by a Judge, 368. 

entered, 353.
produced to Accountant, 184. 

partners, money found due to, may be paid to any of them, 
347. ".

personal representatives, survivor of, when entitled, 345.
when not, 346.

probate, when not to be acted on by Accountant, 346, 347. 
purchase money, evidence required on application for, 184. 
settlement, married woman’s right to, 345.

affidavit of none, when required, 343, 344.
dispensed with, 344.

may be waived, 345.
except by infant, 345. 

solicitor, liability of, for fraud in obtaining, 184. 
stocks, transfer of, to married women, 344.

personal representatives, 345. 
women marrying, after order for payment, 3'43.

PERSONAL REPRESENTATIVE—See Administration—Pay
ment of Money out of 

f Court.

administration, necessary party to suit for, 39-40.
action for, by, not entertained before probate, or 

administration, 45. 
to enforce claims against realty, 45. 

all must be joined in suit for, 40. 
application for, may be made by, ex parte, 564.

special grounds must be shown, 
54, 364.

" beneficiaries, need not be joined in suit for, 44, 46, 
côsts of, liability for, 364, 367. 

admission of assets, by payment of legacy, 42.
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PERSONAL REPRESENTATIVE—Continued.

affidavit by, as to creditors’ claims, 289.
form of, 391. 
time for making, 289.

assets, payment of legacy in full, when admission of, 42.
deficiency of, estate to be distributed pro ratâ, 284. 

creditors’ claims, to be examined by, 289. 
deficiency of assets, whether a ground for administration, 

364.
estate to be distributed pro raid, 284. 

distributing estate with notice of unpaid creditors, 41.
without advertisement, liability of, 42. 

heir, when he may set up Statute of Limitations against claim 
of creditor, 35, 36. 

infant, not liable to account, 42.
judgment against, how far binding on heir, or devisee, 35

may be impeached by heir, or devisee, 35. 
sale under, when stayed or set aside, at 

instance of heir, or devisee, 35. 
payment of legacy in full, effect of, as admission of assets, 42. 
representative of estate, when appointed by Court, 32.

consent of person to be appointed, ne
cessary, ,35 

how appointed^ 33. 
effect of appointment, 33, 36. 

setting apart fund to answer legacies/becomes trustee, 41.

PETITION—See Bills in Chancem^-Quieting Titles.

costs, tender of $5 for, to formal parties, may be made, 146. 
evidence of witness in support, how obtained, 146, 147, 148, 

149.
—see Evidence.

fiat of Judge, dispensed with, 146.
notice of hearing in lieu of, 146.

filing, 145.
leave to serve, when necessary, 146. 
notice of hearing, to be two clear days, 145. 

form of, 146.
order on, not to issue till petition filed, 145, 146. 
residence, and occupation, of petitioner, when to be set out, 

145.
respondents, formal, coats of, 146. 
review, in lieu of bill of, 177, 178, 179.

leave to file unnecessary, 178. 
notice of hearing to be indorsed, 179. 
security for costs, required on, 178. 
verification of, 179. 

service of, how made, 146. 
style of cause in, 354, 355.
to impeach judgment, on ground of fraud, 178. '
title, to ouiet—see Quieting Titles. 
when to be made returnable, 146.

PLAINTIFF — See Examination for Discovert — Mortgage 
Actions—Parties.
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PLEADINGS,
costs of, illegible, 59.

copies^ Order regulating, 219. 
printing, Order as to, 219. , 
prolix, and unnecessary, 61. 

drawing, 59.
printing, 69, 219. » •
prolix, disallowed, 61.
relevant matter in, cannot be scandalous, 60. 
scandalous;. ordered to be taken off files, 60. 
transmission of, to place of trial, 69. *-•
unnecessary matter in, costs of, 61. 
written, 59. *<

PLEAS,
abolished in Chancery, 4.

POLICY OF INSURANCE, 
interest, when payable on, 99.

POSSESSION—See Purchaser—Quieting Titles.
* action for, no bar to summary application in mortgage action, 276. 

r assistance, writ of, to enforce delivery of, 166.
1 y costs, of motion for, 275.

delivery of, when ordered in action of foreclosure, or sale, 274.
redemption, 274, ,

demand of, not necessary in mortgage action, 274. 
final order, conclusive on motion for, 275. 
investigation of title, proceeding with after, effect of, 209. 
motion for, must be on notice, 274.
notice of, is not notice of adverse title, 214. ___
order for, when granted, 274. \

hdw enforced, 166, 275.
purchaser, should inquire as to, 214—see Purchaser. 
tenant of mortgagor, order for delivery, not granted against, 274. 
writ of, may issue, to enforce order, 275.

PRÆCIPK
cheque, for, form of, 385.
judgment, on, in mortgage actions—see Mortgage Actions. 
sale, order for, whdh obtainable on, 269.

PRINCIPAL AND AGENT—See Solicitor,
agent is liable for wilful neglect and default, 106. 
bailiff is liable for wilful neglect and default, 105, 106.

PRIORITY—See Mortgage Actions.
absconding debtor, inquiry as to, for purpose of determining, 257. 
creditor, postponement of, by conduct to prejudice of others, 257. 
execution creditor, not entitled to, over unregistered deed, 257. 
mortgagees, of, how determined, 257.

voluntary, cannot obtain, by registration, 267. 
purchaser at sheriff’s sale may obtain, over prior unregistered 

deed, 257.
two deeds on same day, how determined, 257.

\
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PROCEEDINGS.

costs of illegibly written affidavits disallowed, 59. 
drawn, how to be, 59.
name of place where witt issued, to be marked on, 61. 
printed, now to be, 59. „
prolix, costs of, 61. 
unnecessary matter in, 62. 
written, how to be, 59.

PRO CONFESSO, V 'I

Order« relating to obsolete, 62.

PRODUCTION OF DOCUMENTS-See Discovery—Examination
for Discovery.

affidavit on, by officers; of corporation, 56.
cross-examination on, 66. »

Clerk of Records and Writs, in office of, how enforced, 167. 
corporation, by, how made, 56.
Master may order, 117, 118. * , 4 ,
Master’s office, in, default how punished, 118.

how enforced, 167. .
Orders relating to, effete, 62. * -,
other causes, in, may be ordered, 329.

PUBLICATION. •

rule to pass abolished, 4.

PUFFER—See Salk.
i

PURCHASER—See Abstract of Title—Conditions of Sale- 
Vendor and Purchaser.

acceptance of title, taking possession by, when not, 204.
conveyance, how far a waiver of right to have in- 

» cumbrance paid out of purchase money, 205.
compensation, when entitled to, 206.

effect of conditions of sale, on right to 206. 
for deficiency in land 206.

delay in making title, 206. j
delivering possession, 206. 

dower, refusal to release, 207. 
loss by tire, 206.
misrepresentations in advertisement, 206, 207. 

none allowed after conveyance, 207.
exception to rule, 207. 

< sale with, by trustee, not enforced, when sale a 
breach of trust, 207.

conveyance, acceptance of, effect of, 204, 205.
La covenants in, 213, 216. e

by cestui que trust cannot be required, 216. 
equitable estates, owners of, need not join in, 216. 
execution of, by Canada XC6., 213.

the Trust and Loan Co., 213. 
may be settled by Master without order, 215. 
purchaser to prepare, and tender, 215, 216.
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PURCHASER—Continu'd.

Index.

conveyance, settlement of, by Mastter, when necessary, 2lf>, 21(5. 
costs of, 21(5.

. payment of purchase ta be proved 1 e-
fore, when infant interested, 215. 

vesting order, may be taken in lieu of, 216, 
costs, of reference as to title, how borne, 215.

a lien on land, where title bad, 215. 
application to be relieved from purchase, 215. 
payment into Court of purchase money how borne, 202. 
resale, how borne, 202. «
vesting order, how borne, 216.

Crown bonds, may require vendor to discharge, 213. 
deeds, may require vendor to register,212 - see conveyance, tuprn. 
default in payment of purchase money effect of, 201.

deposit forfeited on, 198, 202. 
resale may be ordered on, 201. 

costs of, 202.
deficiency on resale, how borne, 202.
delivery of possession, application by, for, 201, 204.

letting into receipt of rents, when not 
sufficient, 204. 

deposit at sale, how paid, 198, 202.
when forfeited, '98, 202. 

dower, entitled to release of, 207.
refusal to release, how compensated, 207". 

growing crops, pass to, 203.
improvements by, not allowed on failure to complete, 109. 
incumbrances, discharge of, 205. 
interest, liability for, 203, 204.

how affected by delay of vendor, 203. 
arrears of, for more than 6 years, when recoverable,[204. 
when exonerated from paying, 203. 

irregularities prior to sale, not a sufficient ground for setting 
aside sale, 201. ' *

matters of conveyance, what are, 214.
mortgage to be given by, parol evidence as to terms of.

admitted, 204.. I
necessary parties, must see that they are bound, 214. 
occupation rent, liability for, 107.
parties, must see that all necessary, are bound, 49, 214. 
payment of purchase money to solicitor, when no discharge, 202.

not compelled till title accepted, 202. 
possession, should inquire as to, 214.

application for delivery of, may-be made by, 201.
. against whom it may be 

made, 204.
delay in giving, effect of, 203. 
delivery of, how obtained, 201, 202.

letting into receipt of rents when not 
sufficient, 204.

not’rfcistructi^e notice of adverse titlt^-214. 
restoring, where contract rescinded, 203. 
talupg, what is, 202.

<F effect of, 204, 208.
when not an acceptance of title, 204. 

purchase money, interest from what time payable on, 203.



y
Index.

RCHASER—Continued.
purchase money, may be paid into Court by, when, 201.

payment of, to solicitor when no discharge, 202.
not compelled till title accepted, 202. 

reference as to title, when ordered, 207,—see Abstract of Title. 
regularity of proceedings prior to sale by Court, not bound to 

inquire as to, 201, 214. 
rents and protits, when entitled to, 203.

liability for, on rescission of contract, 203. 
resale, ordered on default of, 202.

or where purchaser had no right to 
purchase, 201. 

costs of, how borne, 202. 
deficiency on, how borne, 202. 
increased price on, vendor entitled to, 202. 

sale by Court, purchaser must see that it is authorized by the 
judgment, 214.

and that all proper parties bound, 214.
secret trustee, 200. 
sheriff’s sale, at, priority of, 257. 
taxes, how payable, 205. 
tender of conveyance, 215, 216.
title, reference as to, when ordered, 207—see Abstract of Title. 

waiver of right to, 208.
by taking possession, 208. 

vesting order, acceptance of, with knowledge of adverse posses
sion, 204, 205.

application for, how made, 216. 
costs of, 216.

waiver of reference as to title, 204.
incurable objection, by taking possession after notice 

of, 208. :
wilful neglect and default, when not liable for, 106.

QUEEN’S COUNSEL,
decree by, how drawn, 77. 
trial by, 76.

QUIETING TITLES.

adverse claimant,* to be notified, 306, 307.
» notice ts, how prepared, 306.

service of, 307.
advertisement, description of lands in, 296.

how to be published, 305, 306. 
publication, affidavit of, form of, 299, 300. 

affidavit of petitioner, 297, when to be sworn, 297. 
posting notices, 300, 306. 
publication of advertisement, 306. 
search for lost deeds, 297, 298.

. proving facts material to title, to be made by disin
terested person, 299.

appeal from report, or order, of Referee, 309.
Referee, or Inspector of Titles, how heard, 351.

counsel to argue, 351. 
notice of, 351. 
setting dowti, 351.

t

60
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QUIETING TITLES—Continu'd.
attendance of petitioner, or his solicitor, dispensed with, 304. 
certificate of County Treasurer, 299.

local Referee, when title made out, 308. 
sheriff, 299.
title, how prepared, 309, 310. ,

engrossment of, in duplicate, 310. , 
entry of, by Clerk of Records and Writs, 310. 
fees on, 310. t ,

• signature of, 310.
certified copies of registered memorials, when necessary, 297. 
claim of contestant, adjudication on, 308. 
consents of other parties interested, 298.

to filing of petition when 
x necessary, 295, 300.

consideration in deed, proof of payment, when necessary, 298. 
contestant, claim of, how ajudicated on, 308.

report on claim of, to be filed, 299. 
establishing claim, not entitled to certificate of title, 

309.
except on filing petition, 309. 

costs, Referee may award, 308.
Court house, notice at, how posted, 305, 306.
Crown debts, proof of search for required, 299.

how far binding, 299. 
deeds, production of, 297.

affidavits of search for lost, required, 297, 298. 
memorials of, 297.
proof of contents, when memorials not sufficient evidence, 

298.
return of, to petitioner, 310, 311. 

dower, bar of, proof required, 298.
evidence, negative, petitioner may be required to give, 307. 

explaining suspicious circumstances, 307. 
of possession required, 303, 304. 

executions, certificate required, as to, 299. 
facts, statement of, when required, 299. 
fees, payable to solicitors and couusdi, 311.

Inspector of Titles, 312. i 
Referee of Titles, 303, 311, 312.

when title defective, 304.
Inspector of Titles, 307.

duty of, when title made out, 309, 
fees payable to, 312. 
to confer with Judges, 308. 

legitimacy, proceedings for declaration of, 312, 313. 
letters of Inspector, and Referees, copies to be kept, 311.
Local Referees, duty of, when title made out, 308. 

appeal from, 309. jn 
finding of, not conbltisive, 309.
Local Masters having jurisdiction as, 300, 301. 
may confer with Inspector, 302; 
report of—see infra report, 

memorials, copies of, when to be produced, 297. 
notice to parties interested, how prepared, 306. 

adverse claimants, 306, 307.
form of 306.

0
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QUIETING TITLES—■Continued.

notice, at Court House, and Post Office, 305, 306.
affidavit of posting, 300, 306. 

to person having paper title, 304. 
objections to title, by Referee, 304.
papers in support of application, to be delivered to Referee, 303.

examined by^ Referee, 303. 
petition for, not to include properties held under separate titles,

294, 295.
consent of other parties to tiling, when necessary,

295, 300.
description of land in, 295, 296.
entry with Inspector, when necessary, 302.
tiling, 296, leave to tile, when necessary, 295.

certificate of, to be registered, 296, 297, 302.
form of, 302. 

effect of, 295. —
r form of, 296.

indorsement of name of Referee, 301. 
reference for investigation, 300, 301, 302. 
referred to Local Referee, fees payable on, 301.

to be entered with Inspector, 302. 
who may file, 295. *

possession, affidavits required as to, 298, 303.
consent of personsdn, required, 298. 
evidence, to make out title by, 303, 304.

against patentee of wild 
lot, 304.

not necessary that petitioner should be in, 295. 
order for delivery ol, may be obtained when certificate 
granted, 295.

post office, notice at, when necessary, 305, 305. 
postage, to be paid by applicant, 312.

• proofs required on investigation of title, 297, 299.
Referees of titles, who are. 300, 301.

appeal from, 309. 
how appointed, 301.
indorsement of name of, on petition, 301. 

Referee at Toronto, duty of, when' title made out, 309.
„ to confer with Judges, 308. .

appeal from, 309. 
report of, form of, 308, 309.

» report of Referee, form of, 308, 309.
v appeal from, 309.

on claim of contestant to be filed, 299. 
requisitions on title, by referee, 304. 
schedule of particulars, to be filed, 299. 
service of notice on parties having adverse claims, 307. 

proof of, required, 398.
solicitor, attendance of, when dispensed with, 304. 
statement of facts, when required, 299. 
taxes, certificates required as to, 299.

payment of, not evidence of possession, 303.
RAILWAY COMPANY.

foreclosure not granted against, 228, 229. 
receiver, when appointed, of, 153.
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RAILWAY COMPANY—Çontinued. S

receiver, when appointed, at suit of mortgagee of, 229. 
z" sale of land of, unpaid vendor entitled to, 228.

REAL REPRESENTATIVES—See Parties.

REALTY—See Administration.

RECORDS AND WRITS—See Clerk of Records and Writs. 

RECEIVER,
accounts, passing, Master to fix time for, when, 350. 
action against, may be restrained, 158. 
application for, when made, 154.

by defendant, 154. 
appointment of, 150.

by Judge how made, 156, 157. 
by Master, how made, 155, 156. 
operates as injunction, 150. 
when it takes effect, 157.

balances, paying into Court, Master to fix time for, when, 350. 
bond, to be given by, to be made to Accountant, 156. 

discharge of, 156.
of Guarantee Company, may be accepted, 156. 

claim for, should be indorsed on writ, 150. 
compensation, when deprived of, for not passing accounts, 350.

or not paying balances into Court, 
350. i

creditor, when appointed on applicatiomof, 152. 
deceased person’s estate, of, before probate, 151. 
defendant, application by, for appointment of, 154. 
discharge of bond, of, 156.

notice to be given of application for, 166. 
disinterested, should be, 155.

but Court may appoint one of the 
litigants, 155.

distress by, 158. 
duty of, 150.
equitable mortgagee, when appointed at instance of, 162. 
examination pro intéressé suo—see Examination Pro Intéressé 

suo.
executor, in place of, when appointed, 151, 152. 
improvements by, allowance for, 109. 
infants’ estate, of, when appointed, 150. „
interference with, effect of, 167. 
interim, how far superseded by judgment, 150. 

application by defendant, for, 154. 
creditor, cannot obtain, against debtor, 122. 

legal title, when appointed against holder of, 154. 
litigant, if appointed, acts without salary, 155.

cannot propose himself as, without leave, 155. 
lunatic, estate of, when appointed to, 151. 
mortgagee, not granted against, 151.

exception to rule, 162.
equitable, when entitled to, as against mortgagor, 162. 

notice of person proposed as, how given, 155, 156.
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RECEIVER—Continued.
officer of the Court, is an, 155. 
partnership, when appointed of, 153.

“going concern” pendente lite, 163. 
party to action, cannot propose himself, as, 155.

except by leave of Court, 155. 
appointed as, acts without salary, 155.

, interfering with property, after appointment of,
> a contempt, 157.

persons claiming adversely to, may apply for relief, 216, 217, 218.
application by, how made, 217, 218. 

pendente lite, how far supei seded by judgment, 150.
“going concern,” of, when appointed, 163. 

not granted in favour of creditor, against debtor, 152. 
Railway Company, of, when granted, 153.

at suit of mortgagee, 229. 
sale, may not bid at, 195, 196. 
security of, how given, 166.

/ approved, 154, 155, 156. 
suing, or defending, sanction of Court should be obtained, 157, 

158.
tenants in common, when appointed between, 154. 
trust estate, of, when appointed, 151.

V who should be appointed, 155.
vendor and purchaser, when appointed between, 154. 
warrant of Master for appointment of, form pf, 155,

service of, 155.
REDEMPTION—See Mortoaqk Actions.

action for, when it lies, 239.
dismissal of, when equivalent to foreclosure, 239, 276, 

- 276.
offer to redeem in, whether necessary, 239. 

conveyance to be made on, 261.
• form of, 262.

day for, how appointed in mortgage actions, 258.
omission to appoint, how cured, 268. 

deeds, delivery of, on, 261. 
default of, how certified, 140, 141.

dismissal of action for, 275, 276. 
foreclosure of plaintiff for, 275, 276. 

dismissal of action for, effect of, 239, 276, 276. 
foreclosure of plaintiff, in action for, 275.

subsequent incumbrancers, in action for, 275, 276. 
incumbrancers, by, how directed, 258, 276. 
money paid into bank for, how paid out, 140.

order for, when necessary, 140. 
costs of, 140.

mortgagor, by, how directed, 258, 276.
entitled to benefit of Ord. 461, in action for, 272. 

omission to appoint day for, how cured, 258. 
parties to action for, 239, 
payment into bank, for, how made, 140. 
placeW payment, how appointed, 139, 140. 
report, should be filed before day fixed for, 140. 
staying proceedings, on payment of instalment overdue, 272. 
subsequent incumbrancers, by, how directed, 258, 276. 
time, and place, for, how appointed, 139, 140.
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REFEREE IN CHAMBERS—See Master in Chambers.
adjournment refused by, where he had no jurisdiction, 340. 
administration, notice of motion for, before, 341,

form of, 341.
opposed application for, 341. 

costs, might award lump sum for, 342. 
jurisdiction of, 339, 340.

matters excluded from, 340, 341.
Master in Chambers now discharges duties of, 340. 
office of, when created, 340. " --x.
Order» regulating business in Chambers, applied to, 341. 
orders of, how signed, 342. 

entry of, 312.

REFEREES OF TITLES—See Quieting Titles.
Local Master, having jurisdiction as, 300, 301.
Registrar of Chancery Division, to be at Toronto, 360, 361.

REFERENCE—See Abstract of Titles —Master—Master’s 
Ofiicb—Mortgage Actions —Report.

application to open, 130.
before report, may be made to Master, 130. 
after report, must be to Court, 130. 
evidence on, 130, 

back to Master, how obtained.
evidence receivable on, 138, 139.
matters unaffected by appeal, not opened on, 139.

change of, 16.
title, as to—see Abstract of Title—Quieting Titles. 

costs of, 215.
Orders governing, 216. 

to what Master directed, 16.
REGISTRAR,

affidavits and papers filed with, in Chancery Division, to be sent 
to Clerk of Records and Writs, 13. 

appointment of, to settle minutes how issued, 354.
pass orders “ “ 354.

assistant, duties of, 360.
Chancery Division, of, to be Referee of Titles, 360, 361.

sole Inspector of Titles, 361.
costs, power to award, 9.
local, certificate of judgment pronounced on circuit, to be made 

by, 5, 6.
minutes of orders, and judgments, how settled, by, 5, 6, 9, 354— 

—see Minutes. 
appointment to settle, 354. 
settlement of, ex parte, 9. 

orders, to draw up and settle, 5, 6, 9.

REHEARING—See Appeal—Divisional Court, Chancery Divi
sion.

RENTS AND PROFITS — See Master — Mortgage Actions—
Purchaser.

tenants in common, liability for, 371.
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REPLICATION,

Orders relating to, obsolete, 69.

REPORT,

Master’s,
absolute, when it becomes, 132. 
amendment of, 133.

how made, 138. 
appeal from, 224.

when to be brought, 136—see Appeal. 
necessary, 185.

none, after confirmation, 133, 135.
except by leave, 135.

before filing, 139. 
to be heard in Chambers, 372. 
may be adjourned into Court, 352. 

costs of—see Costs. 
how brought, 372. 
leave to, how obtained, 135.

Master in Chambers may grant, 135. 
order on, to recite grounds of, 138. 

certificate, same as, 129. |
confirmation of, 132, 133, 134, 3

appeal after, not allowed, 133, 135.
except by leave, 135.

before day appointed for payment, necessary, 139.
‘ effect of, 133.

K clerical erroté, may be corrected after, 133.
Court may refuse to act on, notwithstanding, 

226.
motion for, when necessary, 135. 

confirmed, as to matters not appealed, 134. 
correction of, 133.

on reference back, 134.
Master cannot make, on subsequent reference, 133. 

costs, matters aâfecting, to be stated in, 131.
Court may refuse to act on, though confirmed, 226. 
date of, 130.
documents, not to be set out in, 132. 
duplicate, may be filed, 139 
exceeding terms of reference, 130, 1,31. 
filing, 135.

cannot be acted, on before, 135. 
delay in, effect of, 139. 
necessary before appeal, 139. 
place of, 135. 
who may tile, 139. 

final, when to be made, 131." 
general, what is, 130. 
issue of, 132.
not to be dated before costs revised, 130. 
objections to, to be raised before Master, 131. 
orders on appeal from, to recite grounds of appeal, 138. 
payment into bank, how to be directed in, 139. 
priorities, to be stated in, 131.
Quieting titles—see Quieting Titles.

/
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REPORT—Continued.
reference back, how obtained, 134.

further evidence, when receivable on, 138, 139. 
résulta, to be stated in, 130.
schedule of sums payable into and out of Court, to be attached, 132. 
separate, what is, 130. 
settling, warrant for, 129.

four days’ service, 129. 
service of, on whom made, 48, 129. 

special, what is, 130, 131. 
sums, to be stated in figures in schedule, 132.

charged for neglect and default, to be distinguished, 131. 
^ vacation, if made in, effect of, 134, 226. 
variation of, how made, 138.

physical alteration not to be made in, 138. 
warrant to settle, requires four days, 129. ,

service'of, 48, 129.

REPRESENTATIVE OF ESTATE,
appointment of, by Court, 32, 33, 35. 
consent of person appointed, 35. 
dispensing with, 34, 35. 
how appointed, 32, 33, 36.
Master in Chambers, may appoint, 36.
realty, person to represent, cannot be appointed by the Court, 33

REQUISITIONS ON TITLE—See Abstract bt Title.

RE SALE—See Purchaser.

RESERVED BID-Sep Sale. 
effect of, 193, 194.
Master may fix, without special order, 193. 
omitted to be fixed, advertisement may be ordered to be re

settled, 195.

RESIDUARY LEGATEE—See Administration—Parties. 

RESTS,
when chargeable against agent, 98.

mortgagee in possession, 100, 101. 
partners, 99.
personal representatives, 97. 
trustees, 08.

REVIEW,
bills of, abolished, 4.

proceedings substituted in lien of, 177, 178.

REVIVOR—See Continuing Proceedings. 
bills of abolished, 3, 4.
death of mortgagee before day fixed for redemption, 264. 
motion to set aside order of, how made, 223, 225.

when not to be heard in June,'226.
Order» relating to, 182.

v



Index. 479

SALE—See Abstract of Title—Conditions of Sale—Mortgage 
Actions— Purchaser — Sequestration—Ven dor and 
Purchaser.

abortive, foreclosure after, when granted, 229.
property may be offered again, after, 190. 

advertisement of, to be framed concisely, 191.
. form of, 191.

improvements to be mentioned in, 192. 
misrepresentations in, effect of, 192. 
objections to, how taken, 192. 
publication of, party having conduct of sale, to see 

to, 196. s'
reserved bid, if any, to be stated in, 191, 193, 

194, 195, ’ >
resettling, 193.

application for, how made, 193. 
settlement of, 190, 191. i

proceedings on, A 93.
special conditions, if any, to be stated in, 191,192. 

affidavit as to result of, 199.
agreement to rarchase at, to be signed by purchaser, 197. 
appointment'to settle advertisement, 190, 191. 
auctioneer, how appointed, 193.

need not be licensed, 194, 197.
Master, or his clerk, may act as, 194, 196, 197. 
must not accept bid from vendor, or puffer, 194. 

bid, leave to, not granted to party having conduct of, 195. 
how obtained, 196. 
terms on which granted, 196. 
when necessary, 190, 195, 196. 

who may, 195.
bidder, highest, is entitled to be declared purchaser, when sale 

without reserve, 194, 19V.
bidding, by party not authorized to bid, effect of, 194, 196, 199. 
» acceptance of, effect of, 197.

cannot be refused, when sale without reserve, 194, 197. 
need not be in writing, 197. 
opening—see infra opening biddings, 

clerk of Master, may act as auctioneer, 194. 
conditions ot, draft of unnecessary, 191—see Conditions of Sale.

special, to be set out in advertisement, 191, 192. 
not to be resorted to unnecessarily, 192. 
when void, 192. 

standing, w hat are, 194. 
form of, 385. 

conduct of, who entitled to, 189, 190.
all parties must facilitate party having, 190. 
duty "of party having, 190. 1 
interference with party having, 190. 
party having, may not bid, 195.

except by leave, 195. 
terms on which granted, 195, 196. 

agent of, may not bid, 105.
, solicitor of, may not bid, 190.

without leave, 190. 
duty of, 190.

tender from, not to be accepted, 194.
61
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SALE—Continued.
conduct of, plaintiff, 'may require defendant obtaining, to take,

232.
trustee, when entitled to, 190. 

contract to be signed by purchaser, 197. 
deposit at, how to be paid, 198. 

forfeiture of, 198.
security for, not required, 198, secus in England, lb. 
(solicitor receiving, to pay it into Court, 198.

liability of, 198.
in mortgage actions, to obtain, 231.

. —see Mortgage Actions.
, ; -, " application to increase, 231, 232.

cannot be dispensed with, 232.
except from infants, lb.

how applied, 232.
executor, may not bid at, without leave, 195, 196. 
final order for, when granted, 229—see Mortgage Actions. 
fire, vendor at risk of, until confirmation of report, 200. 
foreclosure, when granted after judgment for, 230, 231.

mortgagor entitled to time for redemption, before, 231. 
guardian ad litem, may not bid at, without leave, 195, 196. 
immediate, in mortgage action, when ordered, 230, 231.

not granted by præcipe judgment,
231.

incumbrancers entitled to, on making deposit, 231.
—see Mortgage Actions. 

irregularity in, effect of, 199. 
leave to bid at, when necessary, 190, 195, 196.

• how obtained, 196.
manner of, in discretion of Master, 193.
Master, may act as auctioneer, 194, 196, 197. 
mortgagor, claiming must deposit $80, 231—see Mortgage 

, Actions.
entitled to time for redemption, before final order can 

go, 231.
notice to defendant obtaining, to take conduct of, 232.

when to be filed, 233.
opening biddings, application for, when to be made, 200.

grounds on which granted, 200, 201. 
increased price, no ground for, 200. 
irregularity, when insufficient ground for, 201. 
misrepresentations in advertisement when a 

ground for, 201. '
next friend, purchasing, a sufficient ground 

for, 201.
notice of application for, on whom to be served,

200. «• 
purchaser a secret truitee, who repudiates Xx 

trust, is no ground for, 200. x
opposing, before Master, 199.

- in Chambers, 199.
order for, copy of, need not be filed in Master’s office, 189. 
particulars and conditions, draft of, unnecessary, 191. 
parties to action, may bid, except party having conduct 195.

but it must be notified in conditions, 195, 
partition action, when ordered in 370.

J
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:SALE—Continued.

possession—see Purchaser. 
postponement of, how effected, 196.

J not ordered, except in extreme esses, 196. 
private contract, by, Master may authorize, 193. 
puffer, may not bid, unless right reserved in conditions, 194, 197. 

auctioneer should not knowingly take bid from, 194. 
reserved bid, does not authorize employment of, 194. 

purchase money—see Purchaser.
costs of paying into Court, how borne, 198. 

purchaser, to sign agreement to purchase, 197..
person declared, u ho had no right to bid, 194,

196, 199.
receiver, may not bid at, without leave, 195, 196. 
report on, form of, 199, 386.

opposing sale, on settling 199. 
re-sale, when ordered, 196. 

application for, 199.
costs of, and deficiency on, how borne, 202. 

reserved bid, Master may fix, 193, 195/
how fixed, 195.

does not authorize vendor, or puffer to bid, 194. 
result of, affidavit as to, 199.

certificate of Master as to, 199. 
seller may not bid at, when “ without reserve,” 194. 
setting aside, application for, 199, 200, 201.

on application of purchaser, 194
subsequent incumbrancer, when entitled to, 231—see Mortgage

Actions..
tender, by, Master may authorize, 193.

from party having conduct of sale, not to be accepted, 194. 
time, and place of, when to be fixed, 193. 
trustee, when entitled to conduct of, 190.

may not bid at, without leave, 195, 196. 
obtaining leafre to bid at, how far exonerated from pro

tecting his cestui que trust, 196. 
upset price, Master may fix, 193, 195. 
vendor, right to bid, effect of condition giving," 197.

cannot bid, when S'le “without reserve,” 194.
“ without reserve,” bidding at, cannot be refused, 194.

SCANDAL, ' .
costs, liability of solicitor for, 60. ■ t
exceptions for, abolished, 4.- . 
in affidavit, 144 
imotion to expunge for, 60.

take proceedings off files, for, 60.

SECURITY FOR COSTS,

Order» relating to, 177.

SEQUESTRATION,

"Iffverse claims, how enforced against sequestrator. 164.
see Examination pro intéresse suo.

t
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SEQUESTRATION—Continued.

attachment, unnecessary, before issuing writ of, 164, 165, 
chosen in action, how far bound by, 161, 162. ^

recovery of, how enforced under, 162.** 
commission of, to be directed to sheriff, 166. 
contempt, may issue for, 161. 
date from which writ binds property, 161. 
death of contemhor, effect of, on proceedings, 164. 
default in payment of money, when writ may issue for, 164, 165,. 

166.
detainer, prima facie writ merely confers right of, 163. 
disposition of property sequestrated, 163. 
disturbing possession of sequestrator, may be restrained, 164. 
documents in custody of centemnor, power of sequestrator as to, 

, 162.
examination, pro interesse suo—see Examination pro interesse suo.
goods and chattels, bound by, 162.
grand distress, writ is in nature of, 161.
land, cannot be sold under, 164.
lease by sequestrator, 163.^
nature of writ of, 161.
non-payment of money, when writ may issue for, 163, 164, 165,. 

166.
obstruction of sequestrator, a contempt, 164.
order for, unnecessary, where contemnor in custody, 161.
payment of money, when enforced by, 163, 164, 165, 166.

order for, need not be served, 165. 
pensions, how far bound by, 162. ^

) personal estate, bound by, 161. 
property bound by, 161, 162, 163. 
rents and profits of realty, bound by, 161, 163. 
reversionary interest, ordered to be sold under, 163. 
salaries, how far bound by, 162. 
sale of property seized under, when ordered, 163.

application for, how made, lb.
sequestrator, powers of, 162, 163.
sheriff, writ to be directed to, 166.
tenants, should be notified to attorn to sequestrator, 163.

attorning and afterwards paying rent to another, 163. 
when writ may issue, 160, 161, 162. 
writ of, to be directed to sheriff, 166.

SEQUESTRATOR — See Examination Pro intéresse suo—Sé
questration.

< #
persons claiming adversely, application for relief, how made, 216, 

217, 218.

SERVICE — See Administration — Affidavits — Attachment - 
Change of Solicitor — Judgment — Mortgage 

* Actions—Parties — Quieting Titles — Refort —
) , • Warrant.

\absconding solicitor, how effected on, 19.
. acceptance of, by solicitor, effect of, 21, 22.

. need not be verified, 22.
by posting up in office, when no agent, 19.
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SERVICE—Continued.

rof petition, 146.
solicitor on record, good, till order to change served, 19. 

Toronto agent, cannot serve himself, 19. " „

SERGEANT-AT-ARMS, " V - . .

warrant to, or order for, abolished, 4.
SET OFF.

of costs, Hen of solicitor, how it affects, 29.

SETTLING MINUTES—See Minutes. .
ot order, or judgment, 6, 6, 354,

appointment to be issued for 354. 
non attendance of parties on, effect of 9. 
notice to settle, or pass, how given, 9, 354. 
one days’ notice sufficient, 9.

SHERIFF—See Séquestration.
sequestration to be directed to, 166.

SITTINGS OF COURT—m»JDivi31onal Court.
^— Onjert regulating, 22^ 223, 352.

SITTINGS OF JUDGE IN CHAMBERS, -> V 
time for, 351.

SITTINGS OF JUDGE IN COURT,
„ time for, 352.

SOLICITOR—See Change of Solicitor—Lien of Solicitor.
absconding, service how effected on, 19. 
acceptance of service, by, effect, 21, 22.

Verification of, unnecessary, 22. 
acting for opposite party, when restrained, 24, 25. 
address, of, to be indorsed on fijst proceeding filed, 17.

' agent of, service on, 18, 19.
bill of, taxable, tho’ principal pakUby commission, 375. 
local, whether service on, sufficient, 19. 

affidavits, answering, order for, 29.
^assignment by client of subject matter of suit operates, as dis-

charge by client, 27. 
ceasing to act, service on, 19. 
change, order to, when a discharge by client, 24.

of no effect till served, 19. 
client, discharge of by, what amounts to, 24, 26.

death of, operates as discharge by .client, 27. 
discharged by client, effect of, on lien, *26.

may act for opposite party, 25. 
himself, by dissolution of firm, 24. 

refusal to act, 27.
• cannot act for opposite party, 24.

\
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SOLICITOR— Continued.

Index.

»dissolution of firm of, discharges client, 24. 
documents, delivery of, to draw decree, 8. 
injunction, to restrain from acting for opposite party, when

granted, 25.
divulging secrets of client, 25. 

lien of—see Lien of Solicitor.
cannot prevent drawing up of decree, or order, 8. 
stop order, cannot defeat, 100. 

name of, to he indorsed on all proceedings, 71. 
neglect and default, when not liable for, 100. 
misconduct of, striking off rolls for, 29, 30, 31. 

suspension for, 31.
non-payment of money, when ground for striking off roll, 30.

not when client has issued execution, 31. 
refusing to act, discharges himself, 27.
restoring to roll, Law Society to be notified of motion for. 31. 
scandalous matter, liability for costs of, (10. 
secrets of client, restraining from divulging, 25. 
service of, 18—see supra agent.

where no agent appointed, 18. 
striking off roll, 29, 30.

Court may act sun spouts, 30. 
grounds for, 30.

subpiena to appoint, when it may issue, 23.
Toronto agent, service on, 19. 
trial, to attend, 73, consequence of default, lb. 
trus.tee, when entitled to costs against trust estate, 112.

profit costs of, recoverable against third parties, 113.

SPECIAL EXAMINER,
appeal from order made by, G8. 
attemlauce of parties, before, how procured, 63. 
excluding parties in same interest, 64.
Master may direct examination of witnesses before, 116. 
office of, not a public Court, 63.
production of documents, may be ordered by, when, 67, 68.

)

STATE OF FACTS.

not to be brought into Master’s office, 123.

STATUTE OF LIMITATIONS,

I
\

absentees, Court will not set up, in interest of, 280. 
administration, judgment for, effect of as against mortgagee in 

possession, 280.
arrears of interest, how far barred by, 101. 
death of creditor, effect of, 280. 
defence of, how raised, 102.
heir, when entitled to set up, to claim against personal represen

tative, 35, 36.
interest, how far a bar to recovery of, 102,

twenty years’, recoverable on covenant, 101. 
six years’, only recoverable against laud, 101. 
on purchase money, 105.
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STATUTE OF LIMITATIONS—Continu'd.

mortgagee in possession—see Mortgagee.
order for administration, effect of as against mortgagee in pos 

session, 280.
partnership account, may lie plearied as bar to, 102. 
personal representative, not boun\ to set up, 279. 
time for bringing action under, cajnot be extended, 220. 
when it runs, against creditor, 280. .

STAYING PROCEEDINGS - See 

STOP ORDER,

Administration — Mor 
Actions. r

applicant for, liability of, for costs Ac., 158, 159. 
assignor, entitled to notice of application for, 159. 
costs, liability of party obtaining, for, 158, 159.

of obtaining, ICO. 
effect of, 159.
fund ordered to be paid into Court, against, 159.
jurisdiction of Court to grant. 159.
lien of solicitor, not defeated by, ICO.
notice of, need not be served on parties not affected, ICO.
payment out, application for, 159.
priorities, how affected by, 159, ICO.
trust fund in Court, against, ICO.
when granted, 159.

STRIKING OUT PARTIES—See Parties.

STYLE OF CAUSE,
in proceedings, 354, 355.
short, when it may be used, 354, 355. ,

SUBPŒNA—See Evidence.
to appear and answer, abolished, 3. 

appoint new solicitor, 23.
infant to show cause against decree, abolished, 325, 320. 
rejoin, abolished, 3. i<
witness, to give evidence on motion, may issuer-10, 147.

SUBSEQUENT INCUMBRANCER—See Incumbrancer— Incum
brances — Mortgage Actions—Mortgagee.

costs, no priority for, when sale obtained by, 240. 
redeeming, may obtain relief against mortgagor, 240.

SUITORS FEE FUND, 13, 17.

SUPPLEMENTAL BILLS, 
abolished, 4.
Orders relating to, 182. -,

SURCHARGE—sec Account.
notice of, particulars of, to lie served, 125.
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SURETY—See Mortgage Actions—Parties. 

cannot be sued without principal, 55.

SURROGATE COURT,

administrator ad litem, may be appointed by, 36. 
appointment if person to represent estate, does not affect juris

diction of, 36.
compensation, power to award—see Compensation. 

TACKING—See Mortgage Actions.

TARIFF,
Higher scale, under Ord. 309,—395.

how far in force, 171.
615,,—409.

Lower scale, under Ord. 553, and Rule S. C. 516,-398.
cases within, 333-336—see Lower Scale. 
certificate to be tiled in cases brought under, 336. 

form of, 337.
of fees, payable to Clerk of Records and Writs, 332.

Deputy Registrars, 358.
Inspector of Titles, 312.
Masters, 358.
Referees of Titles, 303, 311, 312.
Sheriffs, 358.
Special Examiners, 358.

TAXATION—See Costs—Taxing Officer.
appeal, none from Local Master to Judge, 137.

lies from Taxing Officers to Jndge, 137. 
extraordinary expenses, by plaintiff having no beneficial interest, 

disallowed on, 171. 
order for, when unnecessary, 175. 
review of, 172. 
revision of, 172, 173. 
severance of defence, 174.

rule against, when applicable, 174. 
solicitor and client costs, when allowed between party and party, 

170, 171.
tariff of fees under Ord. 309, how far in force, 171.

55.3 and Rule S. C'„ 516,-398.
unnecessary suits for partition, or sale, costs of, may be dis

allowed, 376.

TAXES—See Purchaser—Quieting Titles.
Vendor, not bound to give evidence negativing arrears, 213.

TAXING OFFICER-See Taxation.
appeal from, how brought, 172. 
costs exceeding 830 to be taxed by, 171. 
order for taxation, when unnecessary, 175. 
review of taxation, 172.

» revision of taxation, 172, 173.

<
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TENANTS IN COMMON—See Partition.

occupation rent, liability for, 107. 
partition between,—see Partition. 
receiver, may be appointed though no exclusion, 164. 
wilfftl neglect and default, nrft liable for, 107. '

TENDER,

defence of, should be pleaded, 251.

TKME,
\ abridging, power of Court as to, 222. *
{days, how computed, 220.
{enlarging, power of Court as to, 222.

for bringing action, Court has no power, 220. 
filing chattel mortgage, for, cannot be extended, 220. 
holidays, when excluded in periods of less than six days, 220.

included in periods of more than six days, 22ff 
what are, 220.

Orders relating to, 219, 220.
Sunday, when excluded, 220. 
vacation, when excluded, 220, 221. *

appealing from Master's report, 221. 
setting d<%n demurrer, 221,

asiae order of revivor, 222. 
or varying decrees, 222.

TITLE—See Abstract of Title—Conditions of Sale—Quieting 
Titles.

abstract—see Abstract of title.
sufficiency of, how determined, 210. 
to be delivered on demand, 208. 
verification of, 211, 212, 213. 

acceptance of, what is, 209. t 
bad, not passed off by special conditions, 192. 
conditions of sale, as to, effect of, 172—see Conditions of Sale. 
costs of reference as to, 215. 
good, when shewn, 210. 
objections to, when to be delivered, 211, 213. 

how disposed of, 213.
requistions on, when to be delivered, 211, 213.

how disposed of, 213. 
reference as to, when ordered, 207.

proceedings on, 213, 214, 215.
waiver of right to, 208. t-

TRIAL—See Evidence—Witness,
argument to take place at close of evidence at, 71. 
counterclaim, defendant must prove, though plaintiff do not 

appear, 73, 74.
documents, production of, at, 329.
evidence, cannot be withdrawn without leave, 72.

plaintiff must give, to prove claim, though defendant do 
not appear, 74. 

solicitor to attend, 73.
consequence of default, 73.

62
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TRUST—See Cestui que trust—Trustee.

account, parties to action for, 55.
action for execution of, by cestui que trust, 43.

one of several, included in same instru
ment, 37. 

breach of, parties to, 43.
of land in foreign country, execution of, when decreed, 43.

TRUSTEE —See Compensation - -Costs—Parties—Trust.

account general, when sought, all trustees must be joined, 55. 
agents, services of, when chargeable against trust estate, 112.

, gratuitous, cannot recover for services of, 113. 
appointment of, in place of executor, cannot be made, 41. 
bailiff, services of, when recoverable, 112. 
breach of trust, one of several trustees may be sued alone 

for, 54.
cestui que trust, when represented by, 49. 
compensation for services 113—see Compensation. 
conduct of sale, when entitled to, 190. 
costs of solicitor trustee, when recoverable, 112. 

paid by, when recoverable, 113.
—see Costs.

expenses of, priority to costs, 113. 
improvements by, when allowed, 109. 
intereât) chargeable against, 97, 98.

\ ! commencement of suit, does not stop, 98. 
invLrcment by, neglect of, 97, 98.

' duty as to, 97, 98.
loss on, liability for, 104. 

lending trust fund to himself, or co-trustee, 97. 
losses, liability for, 104. 
parties—see Parties. 
occupation rent, liability for, 104. 
profits made by, liability to account for, 97. 
receiver, when appointed in place of, 151, 155. 
repairs, allowed to, even in case of fraud, 109. 
retaining moneys, under belief of ownership, 97. 
sale, may not bid at, without leave 195, 196. 

conduct of, when entitled to, 190. 
leave to bid at, effect of, 196. 

severing, costs of,—See Costs. 
solicitor, when entitled to costs, 112. 
trading with trust fund, liability for, 97, 98.

TRUST AND LOAN COMPANY OF CANADA.

deeds, execution of, by, 213.

UPSET PRICE—See Sale.

VACATION—See Time.

office hours to be observed in, 226.
Orders regulating, 226.
report made in, effect of, 134, 256.
when excluded in computation of time, 220, 221.

• / X
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VENDOR AND PURCHASER—See Abstract op Title—Condi
tions or Sale—Purchaser—Sale.

conditions of sale—see Conditions of Sale. \
conveyance, preparation and tender of, 215.
growing crops, right to, 203.
interest on purchase money, recoverable, 105, 203.
lien of unpaid vendor of railway company, how enforced, 229.
occupation rent, when recoverable, 107.
possession, delivery of, 204—see Purchaser.
rents and profits, rights as to, 105, 203.
receiver, when appointed between, 154.
taxes, evidence as to, 213.
title, reference as to, 207—see Abstract op Title—

Conditions op Sale.

VESTING ORDER—See Purchaser.

application for, how made, 216. 
costs of, 216. 
entry of, required, 253. 
when granted, 216.

WAIVER—See Abstract of Title- -Irregularity—Purchaser.

WILFUL NEGLECT, AND DEFAULT.
account for, when it may betaken, 103, 106.
agent, acting under power of attorney, how far liable for, 106.
bailiff liable for, 105, 106.
English rule regarding, 102.
executors, and trustees, when liable for. 103, 104.

inquiry may be made under administration order, 103. 
liability of, for agent’s receipts, 104.

losses on investments, 104.
inquiry may be made as to, without special directions, 103, 367.

under judgment granted in Chambers, 
277, 367.

mortgagee in possession, when liable for, 104, 105.
partners, not liable for, 106.
purchaser for value, not liable for, 106.
person obtaining possession by fraud, not liable for, 106.
sums charged, by reason of, to be distinguished in report. 131.
tenants in common, not liable for, 106.
vendor and purchaser, liability of, for, 105.

WITNESS—See Evidence—Infant—Master—Motion.

corroboration of, when necessary, 117, 118. 
criminal, refusing to testify, 72. 
cross examination of, in Master's office, 118. 
discrediting, 71.

Examination of, on Motions, v

attendance of, 146, 147. 
committal of, ..dtion for, 148. 
default of, how punished, 148. 
fees of, 147.
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WITNESS—Continued.
Examination of, on motions.

notice of, to opposite party, 148. 
witness, 148.

order for, whether necessary, 147.
examination may be obtained though no motion 

pending, 147.
recalling, in Master’s office, when allowed, 118. 
rule to produce, abolished, 4.

WORDS,
interpretation, of in Chancery Order*, 4, 5.

WRIT—See Possession—Séquestration. 

receiver, claim for, to be indorsed, 150.

*


