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CASES DETERMINED

BY THE

SUPREME COURT IN EQUITY

or

NEW BRUNSWICK.

EDGECOMBE v. McLELLAN. 1907.

R ) y ) . . October 2.
Specific Pevformance—Conduel of Parties—Costs.

Plaintiff purchased leasehold property from defendant for $340.50,
and has paid $300 on account,
Plaintiff alleged that ‘

yroperty was sold free of all unpaidrent and
taxes, and refusec

to pay balance of purchase money unless

defendant contributed towards unpaid rent which was due
at the time of the sale,

Defendant alleged that no such agreement as to unpaid rent and
taxes was made, and was willing to execute conveyance on
payment of the true balance, but refused to entertain any
proposition for settlement unless certain other dealings
between the parties were adjusted at the same time,

Held, that the plaintifl was entitled to a decree for specific per-
formance,

Held, also, that as the evidence failed to establish the plaintifi’s
contention as to the agreement for sale and the unpaid
balance ; and that as the defendant had acted wrongfully in
attempting to make the settlement of this matter contingent,
upon the settlement of other dealings between the parties

which arve distincetly foreign, there should be no order as to
costs

Bill for specific performance.
I'he facts fully appear in the judgment of the Court.
J. H. Barry, K. C., for the plaintiff.

Albert J. Gregory, for the defendant,

VOL. & N.BER.—L
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1907, October 24, BArkEeRr, J.:—

This ease in form ix a snit “or the specific performance
of a contract; in substanece it i a dispute over a few dollars
and ought never to have come here at all.  The defendant’s
mother held a mortgage from one McCaffrey on a leasehold
property in Fredericton, to secure the sum of 8300 and interest.
The lease to MeCaffrey is from the University of New
Brunswick, It is dated February Gth, 1896, and the annual
rent reserved is $28,28, payvable in two equal instalments of
$1L14 each, on the 27th days of March and September.
MeCaffrey being in default the mortgagee sold the premises
under a power for that purpose on the Gth March, 1900,
The premises were bought in by Hughes, who is a law elerk
in the defendant’s office, for the sum of 850, admittedly for
the mortgagee, for whom the defendant was acting.  The
hill alleges that on the Gth March—that is the day the sale
under the mortgage took place—the defendant sold and the
plaintifi: purchased these leasehold premises for the sum of
£340,50, and that the terms of the sale are embodied in a
receipt given by the defendant for $100, the first payment on
account of the purchase money.  That receipt is as follows:
“ Fredericton, N. B.; March 7th, 1900,

“R100,
“Received of Sophin . Edgecombe a check for one

liundred dollars, being part of the purchase money of the
Francis MeCaffrey property situate on King street in the City
of Fredericton, and I hereby agree to sell to the said Sophia
. Edgecombe the said property for the sum of $340.50.

R. W. McLELLAN.”

On the 4th July, 1900, the plaintifi made another pay-
ment of $100 on account of the purchase money, and on the
Sth January, 1901, a third payment of $100, leaving a balance
of $40.50 due at that time, exclusive of interest. So far
there is practically no dispute between the parties. The
plaintiff, however, alleges in her bill that at the time of the
sale it was distinetly understood and agreed that she was to

th
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have an unencumbered title to the premises, subject only to
the ground rent, but freed and discharged from all past due
rent and taxes.  She further alleges that at the date of the sale
there were eighteen months ground rent acerued due, amount-
ing to $42,42, and that a further sum of $14.14 became due
in September, 19005 that she insisted that the defendant was
hound to pay these sums, and that he at fiest refused, but

finally agreed to pay one-half of these sums, that is, one-half
of $56.56, and that for this sum the defendant, on the 28th
May, 1901, became party to a note for 831 in settlement of
this one=half, and a further sum of £5.50, which the plaintiff
savs the defendant owed her, Tt is over this that this suit
has arisen.  The defendant denies this liability altogether,
and on payment of the true balance is willing to make the
conveyance,  The plaintiff, on the other hand, refuses to pay
the balance without being  eredited  with the amount, or
allowed for it in other accounts between thein, Immediately
after the sale, which the defendant says took place on the
ith March instead of the 6th, the plainiifi was put in
possession and has since been in possession.  She has also
expended some hundreds of dollars in improvements,  There
scems to be no doubt that the premises at the time of the
sale were worth more than double what the plaintifi was to
pay for them. They were valued by the assessors at $700),
and that seems a low valuation. T shall treat this case just
as the Counsel treated it, as involving the question I have
mentioned, and no other.  After hearing the evidence given,
and after perusing it and comparing it since, I have come to
the conclusion that it altogether fails in establishing the
plaintifi’s contention, both as to the original agreement and
as to the giving of the note for $31. The amount due on
the mortgage was $300 for principal, $10.50 for interest and
$30 for the costs of advertising and selling, in all amounting
to $340.50, which the plaintiff was to pay. The defendant
says that on the Gth March, just after the sale under the
mortgage had taken place, and Hughes had come into the
office and reported to him the result of it, the plaintifi’s
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hushand, William Edgecombe, came into the office on another
matter altogether, and after that was disposed of, that he
spoke to Edgecombe and said : “Mr. Edgecombe, we have just
sold that McCaffrey property directly across from you there”
(that is opposite from where Edgecombe then lived and had
lived for some time), “would you like to buy it?”

He made inquiries as to the price, and I simply told him
that 1 would sell the property to him for the sum of $340.50,
and he asked me if that was the best 1 could do. T said,
“Yes, it certainly is;” becanse I told him that the $340.50
would simply let me out of the transaction clean and clear,
I wasn't taking anything on it except the actual amount of

v and interest and charges against it (that is, the

charges for the sale under the notice).  He also =ays that he
showed him how the amount was made up, and that they did
not want to hold the property, only to get their own money
out of it.  The defendant positively denies that he made any
agreement either as to taxes or ground rents, and that he had
no knowledge whether these were all paid or not.  He says
that Edgecombe said he would take the matter into consider-
ation and let him know; that he eame back in the afternoon
and agreed to take the property at the $340.50; that he then
said he must have some cash payment; and he came in the
next morning and paid the $100, as T have already mention-
ed. |“,1|;_"q-x~n||||n' was asked to state what took |»]:||~(' between
him and the defendant when the sale was made.  He talked
about several other matters which led up to this, and he said:
“1 was speaking of the property that is here,  He told me
about it. So we talked considerable about it.  Parties
came into his office and we didn’t have much of a conversa-
tion about it, but he gave me to understand that he had
foreclosed a mortgage the day before, and that he would get
it for us at the same price as what it cost him;” and this
he said he understood to be the $£340.50, which he agreed to
give. He also, on his cross-examination, said that at the time
the transaction was made there was nothing said specifieally
about ground rents. It is true that he said that the defend-
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ant was to sell to him free of rent and taxes, but that is

1907.

positively denied and is inconsistent I think with the admit- Epcecosss:

ted facts and other circumstances.  The defendant as mortga-
gee would not necessarily know anything about either the
taxes or ground rent, they were liabilities of the lessor, and
Edgecombe had the same means of ascertaining whether there
were any arrears as the defendant had.  As I interpret the
defendant’s offer, and as I think Edgecombe understood it,
it was gsimply this—we have had to buy in this property at
the mortgagee’s sale—we do not want to keep it so as to be
troubled with tenants—it is worth twice the sum we have
against it, our claim is $340.50 made up of principal, interest
and costs—if you will pay that for it you can have it.  All
we want is to get our money out of it, It seems to me no
one would take that to be an offer to sell subject to arrears
of ground rvent, neither do I think Edgecombe did, it was
altogether an afterthought.  He knew perfectly well that he
was simply taking Mrs, McLellan’s place, not as mortgagee,
but as purchaser under her for just the amount of her claim
against the property.  Let us see what took place later as to
the note,  This note is dated May 28th, 1901, made by
W, Edgecombe in favour of his wife, endorsed by her and
the defendant, for $31.00¢, payable at the Royal Bank in two
months,  Prima facie this is Edgecombe’s own liability, and
the onus is upon him to show that it was the liability of some
one else.  He says it was made for the accommodation of the
defendant, who was then =o short of money that he could not
pay this 831.00. Let us see how he says the amount was
arrived at.  Edgecombe says the first intimation he had that
there was any rent in arrear was from a letter written by the
defendant to him dated December 12th, 1900. This letter
is in evidence_and in it the defendant states that Mr. Bliss,
who was then Registrar of the University, had telephoned
him that there was $56.56 ground rent due on this MeCafi-
rey property, and that it must be arranged at once. This
was over nine months after he had purchased the property and
been in the oceupation of it.  He adds to this $56.56 a sum of

BARKER. J.
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£5.50, which 1 shall explain later on, making $6G2.06, the
half of which he calls $31.00 and the note is made accord-
ingly, with the specific agreement, so the plaintiff says, that
the defendant was to pay it at maturity.  The plaintiff says
this was a compromise or settlement arvived at between them
—that the sale was to be clear of all arrearages of ground rent,
but as they disagreed over that, the defendant finally consent-
ed to pay one-half of it, and in this way the amount of the
note was arvived at, On the 15th May, 1901, only thirteen

wombe had

days before this note transaction took |.l;|m-_
a letter from My, Bliss ealling upon him for payment of the
amounting to 870,70,

arrears of rent hefore the 22nd inst

and threatening  proceedings if the amount was not paid,
The amount is divided thus,—arrearages 856,56, half vear's
rent due 210th March, $14L 1 L—that is March 24th, 1901,
Edgecombe knew perfeetly well not only by this letter bt
by the letter of the previous December, that on the 7th
March when this sale took |n|:|<'n- there was nll|) one .\l':il‘.~
rent overdue, 828,28, There was of course a half year’s rent
coming due in a fortnight later, but if vou add that it only

2,42, the half of which is :'l'l'l:lin|‘\ not S351.00 I

mankes 84
|".<|'_-m'nn||- did not  discover thi= he lill:lll not to <-\|n-rl that
the defendant was l‘llll:I”v\ dense, Il!"l"‘l'l:lilll.\ could ~A'.|I'<'l'|l\
expect to be in veceipt of the rents of the property, and make
+is another extra-

the defendant pay the ground rent.  There
ordinary thing about this note, The $5.50 meluded in it is
a sum which Edgecombe says the defendant received from
a Mrs, John=on for 57 days’ interest on 8500 which he took
out of the Bank to loan Mrs, Johnson on mortgage, but which
was not completed,  Aecording to the defendant, and 1 have
no reason to think he is not correct, no sueh transaction took
place; he never charged the amount and never received it,
Apart, however, from that, according to Edgecombe himself,
there never was any dispute as to that—there was npthing to
compromize or to settle as to that, and yet he divides that in
half as well as the £36.56.  Besides this, even if the defend-
ant had agreed to pay this 831, there was, as Mr. Gregory
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suggested, a very simple way of settling it.  Edgecombe had
only paid 8300 on account of the purchase money, There
was a balance of $40 and interest coming to the defendant,
and all he had to do was to credit the $31, for Edgecombe to
pay the balance, about which there could be no question
whatever, and close the transaction up.  This is certainly the
only reasonable solution of the whole matter if Edgecombe’s
story is correct,  In addition to all the other extraordinary
features in thiz transaction, the note in question was imme-
diately used in the bank; Edgecombe himself paid it at matur-
ity withont asking the defendant to do it or speaking to him
about it at all until long afterwards, I asked him why he
did not go to the defendant to pay it as he agreed, and his
answer  was that he did and he was away., It was
clearly proved by reference to the defendant’s hook  that
he was not away but at his office as nsual on the
day before and  after. Now  what i= the defandant’s

version of the transaction? e savs when this demand

was made upon  Edgecombe for the rent he came to

him for assistance,  Fdgecombe paid Bliss 840 on account of
the rent on the 25th May, 1901, leaving 8$30.70 due,  This
=um he \\‘I\lll'(] to raise ill n|'1|<‘l‘ to .l\<>i|| l|u' |>l'<-<'|‘t‘1|in:.~t
which Bliss was threatening, and he wanted the defendant to
assist him.  The defendant then drew out this note on which
he would have the lability of 1

j_-w‘nlnlu- and the |v|uilllilf,
it was signed, given to Edgecombe who took it to the bank,
and out of the |»|'<v('t~w|~ he ||:1icl the balance of the rent,
S30.70. 1 think the plaintifi's claim as to this rent is not
sustained ||) the evidence, |‘11|um'n||||w'~ account of this note
a most improbable one,  If this case ended here it would be
casily dizposed of. It seems that the defendant has a claim
against the plaintiff, and another against Edgecombe, her
husband, the two altogether amounting to between $300 and
S400 for professional services, which I think unwisely he has
attempted to tack on to this purchase, and make the settle-
ment of the one dependent upon the settlement of the other,
The two have in reality nothing whatever to do with one

~

1907,
EpGECOMBE
v
MCLELLAN.

BAkkER, J.
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another, The sale of the property was a matter of Mrs,
Edgecombe, a client of the defendant, and his elaims against
Edgecombe and his wife are altogether separate and distinet,
and his own private matters,  There have been negotiations
with a view to the settlement of this matter go ag to avoid the
expense of litigation. The defendant offered to rescind the
whole contract and return the plaintifi this money and the
cost of his repairs with interest, but that was refused.
Offers to pay the balance have been made, but they were
based on the defendant contributing to the arrears of rent,
which he refused to do.  Mr. Barry made up an account on
this basis, showing a balance of $25.28 up to the end of
January, 1906, but this was refused. In a letter written to
Mr. Barry by the defendant dated April 20th, 1906, he says,
“1 wonld of course be willing to wait a reasonable time so
that you could have time to communicate with him, but I
have definately made up my mind not to close up the trans-
action in connection with the King street property until other
matters are settled and adjusted.  Taking all our accounts
together I am willing to be more than generons with these
people rather than be put to any inconvenience in the matter,
but T certainly intend to insist that not only one but all
matters between us shall be elosed up.”  On the 14th June,
1906, Mr. Barry again called upon the defendant, and then
offered to pay him $6L65 and all acerned interest from
,|;||n|:||~.\' Sth, 1906, out of which $39.30 was to be credited
on the defendant’s private account against the plaintiff, in
with what My, Barry understood the defendant had consented
to at a previous meeting.  The defendant, on the 20th June,
1906, replied to this offer, refusing it on the terms proposed.
He says that in order to get the whole matter cleared up he
would only be too glad to cut down his account against the
Edgecombes considerably,  He adds, “ In case, however, that
they are not willing to have all matters adjusted at the same
time, I may positively state that I cannot consent to closing
up one end of the transaction and leaving the other open.”
The $64.65 is admittedly the correct balance due, irrespective
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of the $31 note. T think both parties have been wrong. 1907.
The plaintiff was wrong in his position to the arrears of rent, .i'l;()?r‘mmun
and the defendant’s attitude as to making the settlement of MeLELLAN.
this suit dependent upon a settlement of the accounts was BARKER, J.
wrong, and of course closed the door to further negotiations,

I shall follow Lawes v. Gibson (1), where in a somewhat

similar case Stuart, V. €., made a decree for specific per-

formance without costs to either party.

(1) 11 Jur, N. 8., 873.
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1907, CARTER v. LOWERISON AND OTHERS,

December 1
Descent—Partition of Real Estate—Newt of Kin—Statute of
Distributions, Con. Stat, (1902 ), Chap. 161.

A L. died intestate, leaving him surviving heirs, consisting of an
uncle and the representatives of two deceased uncles and
three deceased aunts on his father's side: and of the repre-
sentatives of a deceased uncle and aunt on his mother's side.

Held, that the heivs on the maternal side rank equally with the
heirs on the paternal side, when they stand in the same
degree of velationship, and that the partition of the real
estate must be made on this basis

The case of Doe Dem. Wowd v, DeForrest (1) Tollowed as to dis-
tribution of real estate.

This suit was brought for the partition of the real estate,
Mbert W, Bennett for the plaintiff,

Willicmn B. Chandler, K.C., and Daniel Jordan, K.,

for the defendants,
1907, December 17, Barken, J, :—

Thix s=uit is hrought for the partition of the real estate
of one Robert A, Lowerison, who died intestate at Sackville
on January 1ith, 1907, He did not leave him surviving
any brothers or sisters or representatives of a brother or
sister,  His parvents and  grandparents  predeceased  him,
His heirs consist of one surviving unele and the representa-
tives of two decensed uncles and three decensed aunts on his
father’s side, and the representatives of a deceased uncle and
aunt on his mother’s side.  The only question involved is
whether the estate is to be divided among both the paternal
and maternal heirs, or confined to those of the paternal side.
In the one case the land would be partitioned on the basis of
ht.

six shares, in the other on the basis of eig

(1) 23. N. B. R. 209,
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I think that the rule of construction governing the dis-
tribution of real estate in a case such as this, is really settled
by Doe dem. Woods v. DeForrest (1), though the point there
involved was not the same as the one arizing here. T under-
stand that rule to be, that the “next of kindred” to whom
veal estate in cases of illll'hlm‘_\' descends under our Statute of
Distributions (Chap. 161, See, 1, €. 8, of 1903), are to be
ascertained by the method of computation which is adopted
in reference to the English Statute of Distributions—that is,
by counting up from the one party to the common ancestor
and down to the other, reckoning a degree for each person,
[ 'neles and II('|I|I('\\~ would therefore stand in the third de-
gree, whether the common ancestor was male or female,
Willictms, in speaking of this method of comput ition, says
“ Relations by the father’s side and the mother’s side are in
equal degree of Kindred ; and therefore, equally entitled to
administration : for, in this respect, dignity of blood gives no
|>|'|-h‘|‘4-lu'n-. Henee it may ||;|)u|n-|| that relations are distant
from the intestate by an equal number of degrees and equally
entitled to administration of his effects, who are no relations
at all to each other.” Williaoms on Freentors (2).  Fhe
anthor is here disenssing the vight of administration, but that
right depends upon the right of property. At page 300 of
the same work he says :—< It may be observed that it is an
established principle of the Eeclesiastical Court, that the
vight to the administration of the effeets of an intestate fol-
lows the right to the property in them.”

I think therefore that the heirs on the maternal side ave
entitled equally with those on the paternal side, and the par-
tition must be made on that basis,

As the property cannot be beneficially partitioned there
will be an order for its sale, and the proceeds, after payment
of costs, will be distributed among the parties to this suit in

the proportions set out in the bill.

(1) 23 N. B, R. 200, (2) Oth Ed., p. 258; 8th Ed., p. 428,

11

1907.

 UARTER
)

LOWERISON.

BARKER, J.




e T el TS

12 NEW BRUNSWICK EQUITY REPORTS, [vor.

1908, McGarriGay gr AL v. FERGUSON g1 AL
February 25,
Mortgage—Deed—Confidential Relationship—Unduwe Influence—
Pressure—Misrepresentation —Improvident Contract —Vol-
untary Gift—Insanity of Grantor.

William Davidson died in 1800, leaving real estate consisting of
his Homestead and lot ** A,” all of which he left absolutely
to his wife Helen Davidson, and appointed her and the De-
fendunt Willinm Ferguson executors,

In 1898 James Davidson, son of William and Helen Davidson,
being indebted to the Defendants William Ferguson and
Philip Arsenault, became insolvent and assigned to Philip
Avsenault, Nearly all the crveditors, including William
Ferguson and Philip Arsenault, agreed to compromise at ten
cents on the dollar, but James Davidson made a secret agree-
ment with Willinm Ferguson and Philip Arsenault that they
should be paid in full.

By

-

arrangement between James Davidson, William Ferguson
and Philip Arsenault, William Ferguson for James Davidson
purchased the assets from Philip Arsenault as assignee for
$1000.00, and for the securing William Ferguson the balance
advanced and balanece of his old debt against James David-
son, Helen Davidson in 1899, being then about seventy six
vears of age, without any independent advice, executed to
liam a mortgage of lot A" for $822.00.
Willinm Fe ave James Davidson a Power of Attor-
ney to deal with these assets, who in the name of William
Ferguson sold and converted them into money to an amount
greater than the mortgage,
In December, 1809, James Davidson arranged that his mother
should sell to Philip Arsenault the said lot “A” for $600,
$200 of it to go on Philip Arsenault’s old account against
James Davidson, and $100 by notes made by Philip Arse-
nault in favour of Willimn Ferguson, and which the latter
took on his account against James Davidson. Both the
mortgage and deed were written by James Davidson, and
Helen Davidson had no independent advice and had become
of feeble intellect,
In March, 1000, Helen Davidson made a will leaving all her prop-
erty to her son James and his family. William Ferguson
drew this will, is named in it an executor, and had full know-
ledge of its contents,
In December, 1902, James Davidson being indebted to William
Fergnson to the amount of $1,250.97, Helen Davidson, at the
request of William Ferguson and James Davidson, gave a
mortgage of the homestead to William Ferguson for
$1.250.97 to secure that amount, which was shown by the
evidence to be the total sum due from James Davidson to
William Ferguson at that time.

H

H

W
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Helen Davidson lived practically all the time with James David-
son, and he had great influence over her, which fact was well
known to both Willinm Ferguson and Philip Arsenault.

Held, that the first mortgage to Ferguson, made in March, 1809,
was discharged and must be set aside, as the amount which
it had been given to secure had been paid in full,

Held, that the conveyance to Arsenault, made in December, 1809,
must be set aside, as obtaind through undue influence and
!llr.\.\lll'l' on the part of James Davidson, and solely for his

wenefit; and on the ground of the mental weakness of the
grantor, and that she had no independent advice; that Ar-
senault, as he knew the relation \\'Livh James Davidson oc-
cupied with regard to the grantor, and all the circumstances
in conuection with the transaction, stood in no better posi-
tion than nes Davidson would stand, and was bound by,
and rvesponsible for, any acts committed by Davidson, or
omitted to be done by him.,

Held, that the second mortgage to Ferguson, made in December,
1902, must be set aside, as obtained through undue influence
and pressure on the t of James Davidson and William
Ferguson, and solely for their own benefit; that Ferguson
had the same knowledge of all the facts as Arvsenault, and
was bound in the same way by the acts and omissions of
James Davidson: that the grantor had no independent advice,
and was so deranged mentally as to be incapable of transact-
ing business,

Bill to set aside two mortgages from Helen Davidson to
William Ferguson, and a deed from Helen Davidson to Philip

Arsenault, and for an accounting,
The facts fully appear in the judgment of the Court,
M. . Teed, K.C,, for the plaintifis,

N. A Landry, K.C., and L. A, Currey, K.C., for the
defendants,

1908, February 25, JARKER, (., J.: —

This suit was commenced in the name of Helen David-
son, a person of unsound mind, not o found, by William G,
Jowie as her next friend,  Helen Davidson was the widow
of William Davidson.  She died April 7th, 1905, at the age
of eighty-two vears, leaving a will dated March Gth, 1900,
by which she appointed the Rev. Joseph A. Babineau and

the defendant  William Ferguson executors.  They both
renonuced, and the present plaintiff, Elizabeth McGaftigan,
who is a danghter of Helen Davidson, applied for and

v
FERGUSON.
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obtained letters testamentary cum  testamento annero, and
the suit is now being prosecuted in her name coupled with
others in like interest, It appears from the evidence that
Wi, Davidson, for many vears previous to his death, carried
on a considerable business at Tracadie.  He died in 1890,
leaving him surviving his widow and two children, the pre-
sent plaintifi. Elizabeth MeGaffigan, and a son James, one of
the defendants,  He left a will dated December 26Gth, 1889,
by which he appointed his wife execntrix, and the de-
fendant W, Ferguson executor, to whom letters testa-
mentary were granted. By this will all the testator’s
property, with the exception of a legacy of 850 given for
religions purposes, and another of 8500 given to his daughter,
Wis ;_'i\'l-ll :|||~n|l|ll'|_\ to his wife, The estate consisted of
two lots of land at Tracadie—one known as the homestead lot
on which Davidson lived and which contained some twenty-five
acres, the other known as the Arsenault lot which contained
two or three acres,  The appraisers valued these lots, with
the building= on them, at 2,260,  There was also personal
property, consisting of farm stock and house furniture valued
at 8040, eash in the Saving= Bank £1,000, and 83,000 in Pro-
vineial debentures (vamilwl at the ageney of the Bank of
Montreal at Chatham.  So that the whole estate at a moder-
ate valuation was worth 87,000, for there were substantially’
no debts. W, Ferguson himself estimated that the income
derivable from the estate was sufficient for the support and
maintenance of the widow, Helen Davidson, in view of her
habits and condition in life. By her will she disposed of
her property as follows,—she gave $70 for masses, and the
residue to her son James for his life, then to James' wife for
life or until her marriage, and then to James’ children living
at the time of his death for their lives, and on their death to
the Superioress of the Corporation of the Hotel Dien St.
Joseph, of Tracadie, forever. This will, which is dated March
Gth, 1900, and of which Wm. Ferguson is named an
executor, is witnessed by him and it was drawn by him, so
that he had personal knowledge of its contents, James
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Davidson was a man of exceedingly intemperate habits, and
though not without business capacity, he was reckless in the McGavFIaAN
management of his affairs, and NIHdII(ll'I('(I what he had with- FrnaUsox.
out thought for the future,  In 1898 he became insolvent, Barkim, €.J.
and made an assignment for the benefit of his ereditors.  His
liabilities amounted to about $8,000, in which was included
an amount of $477.80 said to be due Wm, Ferguson,
On the 22nd March, 15899, Helen Davidson executed a
mortgage to the defendant W, Ferguson, to secure the sum
of 882290 with interest at the rate of 7%, payable in four
vears, on the Arsenault lot.  This mortgage was not regsi-
tered until Mareh 15th, 1901,
On the 25th December, 1899, Helen Davidson for an
expressed consideration of $600 conveyed the Arsenault lot
to. Philip Arsenault, under which he went into possession,
and remained in possession until his death, which took place
after this suit was commenced.  Philip Arsenault avas a son-
in-law of W, Ferguson, and when James Davidson made
his assignment in 1898, Arsenault claimed as a ereditor for
some 8355, 11, This conveyance was registered January Gth,
1900, about fourteen months before the registry of Fergu-
s«on’s mortgage on the same property, Aeccording to Fer-
cuson’s evidence $600 was the full value of the lot and
other witnesses confirm this opinion,
On the 29th December, 1902, James Davidson and Helen
Davidson executed a mortgage to the defendant Wm. Fergu-
son to secure the sum of $1,250.97, payable in five years,
with interest at 5% on the homestead lot. This mortgage
shows on its face that the consideration was money due by

James Davidson and in no way by his mother, who was sole

owner of the property. It was registered January Gth,
1903, Default having been made under this last mortgage,
the defendant Wm. Ferguson, as mortgagee. proceeded to
realize the amount, and for that purpose he gave a notice of
sale in October, 1904, to take place at Tracadie on the 17th
Januvary, 1905,  This bill was then filed, the sale was re-
strained and the object of this suit is to set aside these three
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’3 1908.  conveyances, on the ground that they were all procured from I
s McGarraax Helen Davidson by undue influence, when she was enfeebled i
& l"l':lil(:l:ﬁn-\'- by old age, without independent advice and unable from W
Banker, C.J. ental wenkness to understand their nature or effect, and in i

disregard of a duty which both James Davidson and Wm, 7

Ferguson, for whose benefit they were made, owed to Helen a

Davidson, arising out of a fiduciary relation in which, it is i

said, both of them stood to her.  When the notice of sale was il

. given in October, 1904, Helen Davidson was eighty-two years R
of age and weakened in body and mind.  She was without o

any means of support of her own.  Her money and personal Ji

property had all disappeared. A part of her rveal property th

had been =old Arscnault, and the remainder of it had been w

mortgaged to it full value to Wm., Ferguson. -~ James I

Davidson and his family were without means of support. In

Of all the money belonging to Helen Davidson which had Ji

passed through Wm, Ferguson’s hands, there only remained I

£20 which he had kept to pay her funeral expenses, In or

this condition of things the present plaintiff, Mrs. MeGaffigan, st

came to the rescue,  She arranged with the Convent author- I

ities to take her mother to board, for which she was to pay il

£20 a month besides cost of 1'|nl|lill§_". The old l;ul.\'. with a W

young girl as attendant, was accordingly transferred to the or

Hotel Dien in October, 1904, where she vemained until she al

died in the following April.  Mrs, MeGafligan paid some an

$150 under her arrangement, and Wm. Ferguson appro- I

priated the $20 in defraying the cost of the funeral. te

There are distinetions between these three transactions T

which make it necessary to discuss them separately,  As to q

the first mortgage, Wm. Ferguson in his answer claims that ae

there is due him the full amount of principal and interest a

gecured by both mortgages,  The evidence, however, clearly 1

shows, and his own books show that the £1,250.97 secured by in

the last mortgage was the total sum due by James Davidson Ju

at that time on all accounts, It is unnecessary to go through fo

the books to prove this, beeanse Ferguson’s counsel very s

properly admitted that from the evidence this was a fact.
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They, however, allege that whereas the last mortgage was
L-i\n-ln for an existing debt from James Davidson, the first
wis given to secure an advance made to Helen Davidson,
and though it was made for James Davidson’s benefit, the

debt was Helen Davidson’s,  And the agreement was, that if

any balance remained unpaid on the first mortgage which

formed a part of the 81,250.97, to that extent at all events
the =second mortgage secured a loan to Helen Davidson her-
sclf. I do not think the evidence sustains the defendants’
contention on this point. ~ What took place was this—when
James Davidson failed in 1898 he owed some $8,000,  Of
thi= stm something over 82,000 was due his mother—$335.11
was  due to Philip Arsenaunlt and $477.80 to Wi
Ferguson.  His assignment was made on 10th Nov., 1898,
but before it was made a consultation took place between
Jumes Davidson and William Ferguson, at which it was ar-
ranged that a cash compromize of 1077 was to be offered the
creditors, that in the event of its acceptance, Ferguson was to
supply the money on being sccured by Helen Davidson, and
Ferguson and Arsenanlt, his son-in-law —one of whom be-
came the :l.~~i}_{lln' and the other an il|~|u-:'|l|l' of the estate—
were to be paid their claims in full.  The meeting of eredit-
Oors wWis llwlll, lln' offer ol I'HIII|II'U|IIi>|' wias :|4'(‘v|llwl |1_\ Ill':ll'])'
all the creditors, and the arrangement made with Ferguson
and Arsenault was not made known to the other ereditors.
In order to carry out this compromise, Ferguson sent in a
tender for the purchase of the insolvent’s estate for $1000.
That was the sum which Ferguson estimated would be re-

quired to pay the 10% and other charges.  His tender was

aceepted, he took possession of the estate, property and assets,

and the business went on as before, not in James Davidson’s
name, for some of the dissenting creditors had obtained
judgments, but for his benefit.  In the following March
James Davidson and W, Ferguson settled upon the amount
for which the mortgage was to be given at £822.90. This
sum included not only the compromise actually paid, but
Ferguson’s claim in full, as it was then settled at $241.70, his
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fees as inspector of the estate and other accounts, for which,
according to his own version of the transaction, Mrs, Davidson
never agreed to become security in any way,  In addition to
this, on the 1th day of Mareh, eight days before the mort-
gage was exeented, Ferguson gave a power of attorney to
James Davidson, authorizing him, in the name of Ferguson
and for his =ole benefit to continue, operate, manage and
transact the general merveantile and  fish business, lately
operated and transacted by the siid James  Davidson, at
Tracadie, with power to Davidson, in Ferguson’s name and
as his agent and attorney, to =ell on eredit or otherwise what-
ever goods, chattels, wares and merchandise then there, or
that might at any and all times be put there by Ferguson
or by Davidson for him. Included in this property were
fishing hoats, tackle and fishing gear valued at hundreds of
dollars, with which James Davidson continuned the business,
and of which he alone rveceived the benefit.  Besides this,
the 852200 Ferguson did not charge to Mrs, Davidson, but
to James or his estate; and in Ferguson’s own books it, with
the subsequent dealings which took place between the two,
down to the time when the second mortgage was given, are
wount, and they finally ended in the

carriedd along as one
balance of £1,250.97 for which that security was tuken. And
we have in this second mortgage a specific declaration by
both James Davidson and his mother, who is a party to it,
as follows,—* Witnesseth that in consideration of the sum of
£1,250.97 of lawful money of Canada by the said Wm.
Ferguson to the said James Davidson in hand well and truly
paid, &e.” It is thercfore clear that not only was the total
indebtedness of James Davidson to Ferguson included in the
amonnt secured by the last mortgage, but that the debt was
the debt of James and not that of his mother. It is clear
from Ferguson’s own evidence that the arrangement, such as
it was, between him and Mrs. Davidson, was that the ad-
vance was not to exceed $1,000, and it was for the money

advanced as necessary to pay the compromise, that the

th
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ich, mortgage was to be given,  His evidence on that point is as 1908,
l.~n|l ollows (— MCGAFFIGAN
! ) "

nto “Q. You were to have a mortgage from her to secure Fereusox

ort- vour cagh you might advance to settle with James' credi- Barksg, C.J.
v to tors? A, For a thousand dollars,

n=on “Q. It was for cash you were to advance—youn were

and to get a mortgage for whatever you were to advance, not to

iely exceed 81000, A, Yes”

), at He also says expressly that it was not the agreement

and that the mort

age was to include the old debt.

hat- The evidence is equally elear, that if the first mortgage
,or hadd only been for the money advanced by Ferguson as he

uson had agreed, the whole amount would have been paid off.

were Ferguson’s own books show this, and he himself admitted
d= of that it was o, His evidence on thix point is as follows:
iness, “Q. However yon are satisfied now, are vou not, that

this, 822205 is the balance that appears due on the first mort-
i, but vuge? A, Yes, that would be it,

. with “Q. And if you deduet from the mortgage the old debt

two, of 8250 and your inspection fees of $20 and some other items
n, are vou have charged in there, that mortgage will be wiped out
n the absolutely?  That is the first mortgage.  Ar'n’t you satis-

And fiel of that?  That would be correct wouldn’t it? A,
on by Yes,”

to it, Ferguson was there speaking from his own books.
um of Jumes Davidson positively proved the correctness of the

Wi account, and there is no other evidence on the subject. It is
truly therefore clear that Ferguson has actually been paid all that,
e total according to the undisputed evidence, he could have ever re-
in the covered on this first mortgage, and all that it was really
bt was intended  to secure.  This is altogether apart from the
s clear illegality which would have attached to the mortgage, if it

mch as had in fact been given to secure the payment in full of
he ad- Ferguson’s debt, in Imr.uun:m' of the secret agreement, made
money in fraud of the other creditors of James Davidson.  Mrs,
at the Davidson’s part in this, as well as the subsequent trans-

actions, was little more than the mechanical act of signing
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1908, her name, as divected or requested by James,  He had ap-
MeGarveas parently acquired complete control over her—what she had
Ferarsox in - the way of money or property she scemed ready to give
Bawker, C L him, o Though not so debilitated at this time as she was
when she gave the second mortgage, she was feeble and old

and weak in mind,  The mortgage was prepared by James,

It was not read over to the old lady —it was not explained

to her.  She had no independent advice.  She does not scem

to have been consulted as to what was done or what was

agreed to be done—how the amount of the mortgage was

arvived at, or as to its terms, or as to what became of James’
property.  Bevond the fact that she was willing to assist her
son as he suggested to her, she does not seem to have known
anything more about the transaction than an entire stranger
to it.  She received no benefit from it—James and Ferguson
shaved that between them. — Nor can there, I think, be any
doubt from all the evidence that Ferguson knew perfectly
well in what relation James stood to his mother, as to this
or similar transactions.  In such a case this Court will inter-
fere, and set aside the security as illegal, upon such terms
ax may he equitable, and there must be a deeree to that effect
as to this mortgage,

The facts in reference to the sale to Philip Arsenanlt
are as follows:  The convevance was made December 28th,
18949, and at that time James Davidson still owed Arsen-
ault £280 of the old debt upon which he had elaimed when
James assigened. He also owed Ferguson a large sum.
Arsenault was anxious to purchase this lot, and  had spoken
to James several times about it.  They finally agreed on a
sale on these terms.  The price was to he $600, and it
was to be paid in this way—=8$200 was to go on account of
James' debt of $280, and the remaining $400 was to be paid
by 3 notes made by Arsenault in favor of Wm. Ferguson as
follows,—one for 133,35 puy.nl)l(- in a year—one for the
same amount payvable in two years, and a third for $133.34
pavable in three years; all of them bearing interest at the
rate of 7% . These notes were to be given to Ferguson, who
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ap- was to eredit James Davidson with the amount,  James 1908,
had Davidson wrote the convevance as he had previously written MoGarricax
- 2 ’ v
rive the mortgage. It was executed before Savoir, the Justice Feravsox

was who had taken Mrs, Davidson’s acknowledgment to the first Barker, C.J.
old mortgage. It was delivered to Arsenaunlt, the notes were
Mes. written by James, signed by Arsenanlt, and handed over to
ined Ferguson, who eredited the $400 to him on account, and
cem \rsenault credited James with the $200 on account of the
Wwas old debt,  Arsenanlt registered his convevanee and went into
Wwas possession. It is contended that the sale should be set aside,
mes’ or, failing that, that Avsenanlt and Ferguson should account
t her to the plaintiff for the purchase money, for nothing has been
JOWN paid on the notes, It is not contended that Arsenault stood
mger in any fiduciary relation to Mrs, Davidson, and so far as the
uson evidence goes, he had no direet communiceation with her on
" any the =ubject of the purchase.  So far as she was consulted in
W‘l'\ reference to ity or acted in reference to ity it was through
‘||,i_ Jumes Davidson and him alone.  Arsenault knew that she
inter- had alveady given a mortgage on the same property for more
terms than it< value to Ferguson,  That was spoken of at the out-
effect st of the negotiations between them.  The only evidence
there i on this point is that of James Davidson himself, It
mault i= us follows:

25th, “Q. Did you or not have any conversation or negoti-
\rsen- ations with her about the Arsenaunlt lot? A, About buying
when the |ni4-:'t' of property? Yes,

sum. “Qu Just tell us what took place. Ao Well Philip
poken \r=enault on several oceasions asked me about buying that
dona picce of property on the opposite side of the road from his
T home,  Well of course I told him that Wm. |

unt of Uready a mortgage for that,

guson had

e paid “Q. From your mother? A, From my mother,
LSO 88 Oh well! says Philip, we can easily arrange that with the
for the old man, alluding to Wm, Ferguson [ suppose.  Says he,
133.34 that mortgage is not put on record.  Well it was found after
at the that a little time maybe and he was asking me again, and 1
n, who <id, well T will tell you My, Avsenanlt what I will do. 1




1908,
MCGAFFIGAN
o

FEBGUSON

Banker, €. J,

NEW BRUNSWICK EQUITY REPORTS, [\'“I..

will go down and see Mr. Ferguson, and if Mr. Ferguson is
willing or agrees that T should sell you this piece of ground,
it will be all vight, on condition that he will take you for the
amount of £400,

“Q. What was he offering you for the property? A,
S600."

The witness then explained that at that time he owed
Arvsenault something over $200 including the old debt, and
his examination then proceeds,

“Q. Getting back to where we were.  In your negoti-
ations with him about the sale of the land, you say he offered
vou 2600, How did he propose to pay that for this land of
vour mother’s A, He proposed 1 would leave to my credit
on his account £200 and that he would give me notes in
three vears, payvable one, two and three, in favour of W,
Ferguson for the $400,

“Q. Well then yvou said you wouldn’t do anything
until you went and saw Mr. Ferguson? A, 1 told him
Wi Ferguson had a mortgage on the property, and he said
the mortgage was not on record, and the old man® (he named
him this time) would fix that all right.

“Q. What did you say to that? A, I said I would
go and see Mr, Ferguson myself, and 1 didn’t know whether
Mr. Ferguson would aceept these notes till 1 would see Mr,
Ferguson.

“Q. You went and saw him before anything was done?

\. Saw him shortly,

“Q. What did you say to Wi, Ferguson? A, I went
in and mentioned the matter to Mr, Ferguson,

“Q. Tell us what vou told him, as near as you can?
A T told him 1 came to see him about a piece of property
that Philip was very anxious to get, and I was aware he had
a mortgage of the same piece, and Mr. Ferguson told me the
mortgage was not on record, that T could please myself,

“r. What did he say about the notes? A, He said
this, of course he would aceept the notes, but he didn’t know

am

m!

\vl'
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exactly what time he would be paid, as |’||i|i|»o\\n-«| him then 1908,

ul, a considerable amount, MG AFFIGAN

the “Q. Did he agree to eredit you with them? A, Yes” FERGUSON
The witness then says that he himself wrote the deed Barker, €. J.
and got it signed, and hix examination proceeds,
“Q. You wrote out the deed vourself, and what did
vou do about getting it exeented? AL T went and spoke to
my mother first about it, and she said it was all right. |

didn’t explain anything about the first mortgage on the same

oti- property or not, and T don’t remember she asked me about

ad anvthing particnlar,
| of “Q. Did you explain to her? A, That I was going
it to get a deed of what we eall the Arsenanlt property; that

in is the way we had of distinguishing it by the name, and she

aidd it was all right.  So I sent up for the magistrate, Jus-

o tinian Savoir, and he came down,”
e Later on in his examination the witness was asked as
bt follows:
caid “Q. Did you say vou explained anything to your
e mother about the notes, about how this was to be paid for,
or anything of that sort, or what did you tell her about that?
R “Q. (By the Court) Did =he know how much you were
ok to wet for the land? A, Yes, | mentioned that to her.
My “Q. Did yvou tell her how you were to get the money,
in the shape of notes, and what was to be done with it? A,
Yes, I think T told her,
“Q. Told her that before the deed wus executed ? A,

Yes,

This evidence is uncontradicted except in one particular.

me?

went

Ferguson swears that he knew nothing whatever about the

transaction until Davidson actually brought him the notes,
werty

had
p the

I'do not know that it is important, so far as this case is
concerned, which version is correct,  In either case, Ferguson
knew when he took the notes that they had been given in
payment of this old lady’s property, and that she was not de-

said riving a particle of benefit from the sale.  He also knew her

how

nental and physieal condition was such as to make her an
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easy prey to any one disposed to impose upon her, and he
also knew how entively and unreservedly she yvielded to the
wizhes of James Davidson, and how for his henefit her prop-
erty had been and was being dissipated, as a result of
James' control over his mother.  And he knew, that not-
withstanding his advice to her, to save her property for her
support, she was squandering it all at James’ instance, and
that he was himself gathering in the fragments in satisfaction
of James’ debt to him.  Apart from this, it seems an almost
necessary  inference  from  the evidence that Ferguson’s
memory has failed him in this as in other particulars; for it
seems unreasonable to suppose that James Davidson and
Arsenanlt would go to the trouble of having the notes given
and the conveyanee drawn and executed without saying a
word to Ferguson, when a part of the arrangement was that the
notes were to be made payable to him, and accepted in satis-
faction pro tanto of James” debt, and also that he should
waive his lien on the property, ereated by the first mortgage,
when his refusal to accede to either of these terms would
have defeated the whole arrangement,

Where a gift is made toa parent by a child, not entirely
emancipated from parental control, the law, on grounds of
public utility, assumes as incident to’the relation between the
parties and arising out of it, that the gift is the result of un-
due influence, where the child has had no independent advice,
The converse of this proposition is, however, not true.  There
is nothing illegal or suspicious or unnatural in a gift from a
parent to a child,  In Beanland v, Bradley (1) the Viee
Chancellor says—¢ 1t is said that the lessor, being the grand-
father of one of the lessees and father-in-law of the other, there
existed such a confidential relation between him and those he
intended to benefit as to throw upon them the onus of prov-
ing the absence of undue influence, It is a new doctrine
that a parent cannot by a deed, only a few days before his
death, benefit a child or grandehild * * *  There is, how-
ever, no rule of this Court which prohibits a man by a

(1) 28m. & G. 339.

s0)
wi
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he voluntary deed from bestowing a benefit upon his son or his 1908,

the grandson or son-in-law, even although only a few days be- MeGarreas
op- fore his death.  To provide for his children or grandehildren e RGUSON

of is, or may be, a necessary duty; and where a father dis- Banker, €. 3.
ot- charges that duty, this Court will not presume a frand.  If,

her therefore, frand is alleged, it must be proved in the ordinary
and way,”
tion The evidence shows that when James Davidson married
nost in October, 1887, he went to live in the Arsenault honse, and
on’s that he remained there until 1890,  He then went to live
w i at the homestead with his mother, and continued there until
1897, when he moved to his new house, which is only o few
iven vards distant,  His mother lived with him two or three
g A months during the winter of 18958 she returned to her own
{ the house in the spring of 1899 and remained the summer,
atis- She went back to James in the fall of 1899 before Xmas,
ould and remained until she went to the hospital in - October,
age, 1904, So that for many years previous to her death James
ould wias constantly with his mother—in fact they practically
lived together.  That he had acquired and actually possessed
irely great influence over her cannot be denied.  He swears to it,
Is of his wife proves it, the transactions themselves show it ;
1 the Ferguson knew it, and no one, as it seems to me, can read
un- the evidence, in the light of all the surrounding circumstances,
vice, without being impressed with the belief that both Arsenault
“here mnd Ferguson carrvied on their dealings with James Davidson,
om 8 feeling assured that whatever Mrs, Davidson had in the way
Vice of property, James conld at any time secure for himself for
sking,  Between $2000 and £3000 of the eash had

there gone in that way, and now that the personal property had

and- the a

s he been exhausted, an onslaught was being made on the real
prov- estate, and all this withont a particle of benefit to Mrs,
trine Davidson herself,  She was then 76 years old, showing at
e his that time marked evidence of mental weakness.  James was

how- some 54 years of age and a man of business capacity, not-

by & withstanding his intemperate habits,  He prepared the first

mortgage and the conveyance to Arsenanlt, and secured their
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i
L * 1908, execution.  Neither of them was vead over to the old lady,
McGarrcay and it is not by any means clear that the latter was even ex-
r. . . . .
5.] Feneusox. plained to her.  She certainly did not scem to remember

Banker, CoJowhen she executed the deed to Arsenanlt, that she had only

! a few months hefore mortgaged the same property to Fergu-
son for more than its value, Nor was she reminded of
this fact,  James Davidson concealed both transactions from
his wife, who never heard of them until, as she says, the

¢ trouble came in October, 1904, five years later, when the old

‘ lady went penniless to the hospital.  Arsenault also con-

cerled the fact of the purchase from his wife, thongh she

‘ seems to have learnel of it from =ome other source. Now

iscly the elements found in eases where

have we not he
thi= Court has repeatedly interfered ?  There is the improvi-

dent contract, in this case not merely iln|n'u\'iu|rl|l. but abso-

l)l'l‘

lutely without any advantage to the donor,  There is the
old age and the enfeebled mind easily imposed upon and
dominated ; the absence of all advice except that of the man
she trusted —the man who was getting the benefit of the
transaction, and whose duty and self-interest were in direct
conflict,  There is the absence of any veal explanation of the
nature and effeet of the transaction itself, or the effect of it
upon herself, and there ix the intention to make the convey-
ance, bronght about by the ascendaney of one mind over
another, sufficiently great to compel submission.  In Hareey
v, Mount (1), the Master of the Rolls, speaking of this deserip-
tion of influence, says: « Now, that species of influence may
be nsed for good or for evil, and as the advice of one so

cirenmstanced i received by the other as a command, sub-

mission may be ensily effected.”  In Cooke v, Lamotte (2), the
M. R, says: It i very difficult to lay down with precision
what is meant by the expression—relation in which dominion
may be exercised by one person over another,  That relation
exists in the case of parent, of guardian, of solicitor, of
spiritual adviser, and of medical attendant, and may b said
to apply to every case in which two persons are so situated,

(1) 8 Bea. 439, (2) 15 Ben. 234,
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that one may obtain considerable influence over the other,

I'he rule of Court, however, is not confined to such cases,

r Lord Cottenham considereld that it extended to every ease in
Wy which a person obtained, by donation, a benefit from another
g;. to the prejudice of that other person, and to his own advan-
of tage; and that it is essential, in every such case, if the trans-
om action should be afterwards questioned, that he should prove
the that the donee voluntarily and deliberately performed the act,
old knowing its nature and effect. It is not possible to draw the
Olle rule tighter, or to make it more stringent, and I believe it
she extends to every such case.  The fact of such a relation ex-
oW isting  between the parties is only a circumstance in the case,
\ere which may, according to its bearing on the other facts, be
ovi- favonrable or unfavourable to the person seeking to sustain
RO the gift; but the existence of such a relation is not necessary
the to enable this Court to apply the rule hefore referred to;
and and that rule may, I believe, be thus expressed; that in
nan every transaction in which a person obtains, by voluntary
the donation, a benefit from another, it is necessary that he should
rect he able to establish that the person giving him that benefit
the did =0 voluntarily and deliberately, knowing what he was
o it doing; and if this be not done the transaction cannot stand.”

See also »*/llll'/: v. Leach (1); Vason v, Se ney (2); Donald-
son v, Donaldson (3); Anderson v, Elsworth ( }).

I this were a question simply between Mrs, Davidson
and her son James the conveyance in my opinion should be
ot aside, It i, however, more than that.  Huguenin v,
Basely (5) has been cited as an authority for the proposition
that if the subject matter of the gift can be traced into the
possession of third persons, it will be effected by the fraud or

undue influence which attached to the original transaction,

Asion

inion and therefore Arsenault would stand in no better position

ation than James Davidson would. Morley v. Loughnan, (6) may

w, of be referred to as a recent case in which the above rule was

+ waid ipplied.  The present transaction, I think, comes within a
uted, 1) 31 Bea. 401, 4) TJur. N. S, 1H7; (5 4 Vesey 273

2 11 Grant 47, 3 Gifr. 154, () [1803] 1 Ch. D, 746,
3) 12 Grant 431,
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different class of cases.  In Cobbett v. Brock (1), it appeared
that the defendant was considerably indebted to the plaintiffs,
and that they were pressing him for payment.  He then told
them that he was about to be married to a lady of fortune
and that <he would give the plaintifis security for their debt,
She did o by a mortgage, and in the action for foreclosure
of that mortgage it was set up as a defence by the defendant,
who had in the meantime marrvied the lady who gave the
security, that it had been obtained by misrepresentation and
undue influence,  The M. R, says: “In eases where a deed

ix obtained by fraud or undue influence, thongh it may be

avoided as hetween the parties, vet it cannot be et aside as
against a person claiming for valuable consideration under it,
and without notice of the frand.  The real question is this:
As=ume that a fraud was committed by the husband, did the
plaintifis know of that fraud.”  In the same case the M. R.
cave: 1 fully adhere to what T expressed in the enses of
Coole v, Lamotte and Hoghton v. Hoghton, and if this were
a case between Brock (the defendant) and his wife, 1 should
require him to prove all the requisites T pointed out in those
cages us necessary to give validity to the transaction ; but
when the security gets into the hands of a purchaser for
valuable consideration, the case is Cery different, unless the
person obtaining the benefit of it has heen guilty of or privy
to the fraud,”  Again the M, R, say=: 1 look at the case
in the same light as if certain benefits had been voluntarily
conveved to Mr, Brock by Miss Colyer, and he had after-
wards sold them to the plaintifis, The fact of this being
one transaction does not affeet the question, unless the plain-
tiffs were privy to the fraud.”  In the case from which I have
just quoted there was nothing to suggest that the creditor
was party or privy to any fraud.  Notwithstanding that, it
was held to be the duty of the ereditor (who was aware of
the relation between the parties) to the lady to see that <he
had proper independent professional advice.

Now what is the position of the several parties to this

(1) 20 Bea. 524,
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teansaction ?  Mrs, Davidson’s position ix 1':|~i|}' defined.  She
has simply given away 8600 worth of property without hav-
ing derived any benefit whatever in return.  What was the
position of Arsenault?  He was the person who proposed
this purchase, and was anxious that it should be earried out,
He was the person who proposed the terms of payment, and
he was the only person who derived any substantial benefit
from the transaction, It is true that on James Davidson’s
old indebtedness to him of 250 he credite]l $200 of the
purchase money.  But that was on a debt which he had
agreed to compromise for 107, and which he wag now cluim-
ing in full, under a seeret arvangement made in fraud of
creditors, and illegal on that ground. [ Mara v, Sanford (1),
Higgins v, Pitt (2), In re Mcll nry, MeDermott v, Boyd
(4).]  Itisalso true that he was to give his notes to his father-
in=law for £400 on James Davidson’s account, and it is
cqually true, that although eight years have passed since
then, he has never paid one cent on account of that liability,
\x to his actual knowledge of Mrs, Davidson’s condition
there ix no divect evidence, but that he wis well acquainted
with it i clearly to be inferred from admitted facts.  His
wife, who is a danghter of Ferguson, knew the old lady well
—they were friends and neighbors,  She was in the habit of
repeatedly visiting the old lady, and gave evidence herself of
her failing memory.  When he wished to purchase, Arsenault
did not go to Mrs. Davidson but to James, because he knew
that he was the person to manage the business, He knew
that he was dealing with an infirm old lady, who had only a
few months before come to her son’s assistance in the matter
of the compromise, He knew that he was asking this old

lady to give away 8600 worth of property, and he was as

ing her to do that when she had already given a mortgage on
the same property for more than its value, which Arsenaunlt
himself knew was not on record.  Put in plain language, his
proposal to James Davidson was this: “If you will procure
for me a conveyance from your mother to me of this property

(1) 1 Giff, 288, (2) 4 Ex. 312, (8) [1804] 2 Ch. 428,
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I will eredit you with $200 on this old debt to me, and 1

Mctarrigany Will assume $400 of your debt to William Ferguson by giving

[
FERGUSON

him my notes for that amount, which I will arrange for him

Baker, CJgo aceept.”  To regard this as in any sense an ordinary

business transaction of bargain and sale, is to my mind im-
possible, It could only be accomplished by a direet fraud
perpetrated on this old lady by reason of her absolute incom-
petency to make such a contract, or else by means of some
pressure or undue influence hronght to bear upon her by her
son.  That Arsenault knew this I have not a shadow of
doubt,  He may not have appreciated the risk he was ran-
ning in taking a convevance under such cirenmstances, any
more than he appreciated the unrighteonsness of such a trans-
action, even though he was not an active party in carrying
it out, but that he was quite willing that the conveyance
should be secured by such means for his benefit, and that
he knew that in the absence of any independent advice, it
could not be secured by any other means, I have not a shadow
of doubt.  James Davidson, on his examination, was asked
as follows :

“Q. About Mr. Arsenault, when you were negotiating
with him to get this deed to him, was anything said then about
vour being able to persuade your mother to sign the deed ?
A, Well, ves, he just mentioned, I don’t suppose there
would be any trouble about getting your mother to sign it,
and 1 said, no, I don’t think there would be the least trouble,

“Q. Did he say you could convinee your mother to sign
the deed or sign anything? A, Well, ves, I think he did
say that.”

It i clear that Arsenault, with this knowledge and with
these expectations as to James Davidson’s influence and con-
trol over his mother, left everything to James, and must take
the consequences of such pressure or undue influence he may
have used in order to obtain the esaveyance, or of such
omissions a8 he may have made in affording his mether such
explanations as to the nature and effect of the transactions,
as she was entitled to have, See Turnbull & Co. v, Duval (1),
(1) [1902] A. C. 420 at p. 434,
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d 1 Bischofi®s Trustee v, Frank (1), Chaplin & Co, v, Brammall (2). 1907,
ing \s to Ferguson, it is true that he had no part in the McGarricas
A R . 5 .
him negotiations, and according to his own account, knew nothing  Fercusos
ary of the conveyance until the three notes were brought to him, Barker, ¢.J.

im- but he still retains the notes and elaims the amount of them.
sand When he took them he acquired a full knowledge of the

om- transaction, and no one knew, as I have already pointed out,

ome hetter than he did how altogether unlikely it was that such
her a transaction conld have possibly been carried out, except by
w of v resort to =ome of the methods I have alveady suggested,  His
run- refusal to take the notes would have defeated the whole

any arrangement, 8o far from doing that he adopted it, <o far as
';|||;— it could benefit him or his son-in-law ; they divided the =o-
ving called purchase money between them, and in my opinion, are
;l“,.p alike affected by what James Davidson did or omitted to do,
that and they must both take the consequences,  Kempson v, Ash-
w, it bee (3), Dawson v, Dawson (1), Berdoe v, Dawson (5), Balker
wlow v. Bradley (6), Cox v, Adams (7).
sked I have not thought it necessary, in discussing these two
transactions, to make more than a general reference to Mrs,
ating Davidson’s mental condition.  Three months after the con-

\bout vevance to Arsenault was made she executed a will, It is

|eed dated March Gth, 1900, There does not seem to have heen
there any question raised as to her competeney to make it.  In fact
m it her entive property had been dissipated during her life, and

uble, there was nothing left to the devisees but this lawsuit.  The
) sign lnst mortgage was given on the 22nd December, 1902, three
» did vears subsequent to the conveyance to Arsenault, and two

vears and nine months subsequent to the will.  And it is
with contended that during these years she had become so weak
[ con- mentally that when she executed the mortgage she was in
[ take fact incapable of understanding the nature or effect of the
L may instrument, It i also contended that there were such fiduci-
such ary or confidential relations existing between Ferguson and
+such

(1) 89 L. T. 188, (4) 12 Grant 278, (6) 7 DeG. M. & G, 597,

tions, (2) [1908] 1 K. B. 233, (5) 34 Bea. 603. (7) 85 8.C.R. 393,
il (1), (3) 10 Ch. Ap. 15.
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£ 1908, Mrs, Davidson, when this mortgage was made, that this Court no
i MeGarriias would set it aside, Mrs, Davidson having had no independent st
4 "H('v’| =ox. advice,  Not nlll}' is this contention made, but it is also wh
Banker, CL chgrged that the mortgage is the result of direct pressure at
' | brought to bear by Ferguson upon Mrs, Davidson,  There is Fe
no doubt that Ferguson had been an intimate friend of the ind
Davidson family all his life.  In his younger days he was in ”
‘ their service and employ for a long time, and later on, when he ans
’ t was doing business for himself, he dealt with William David- ma
son, and I think continued to do so up to the time of his death, of
He made him exeentor of his will, and after William David- e
son's death Ferguson constantly visited Mrs, Davidson,  He ant
drew her last will and severnl others for her, and in all 1 linl
understand ghe named him as exeentor, It is true that =ome wel
of her money was in his hands, but it was subject to her afo
order, and was paid out on her order or on that of some per- wh
son recognized as acting by her anthority, I do not find an i
instance where she consulted him as to her affairs, or where sl
<he sought his advice as to their management. I do not see i
that there was any relation existing between these parties the
which of itself created any legal duty from one to the other, sy
or which ereated any dominion or control by the one over the hn
other, from which one ought to assume the existence of undue i
influence or coercion of any kind in the ease of a voluntary the
wift. At most, I think it may be said that there was a moral —t
obligation upon one situated as Ferguson was to make some Lo
substantial effort to protect a fechle old lady from squander- Day
ing her property, impoverishing herself, upon a reckless and nnt
spendthrift <on, doing him no permanent good and herself a exe
permanent injury, especially where he was himself deriving a the
henefit ont of the transactions,  And it may be added that in
reference to this second mortgage that it disposed of the last s
{ vestige of the property which the old lady had, and which he |
1 Ferguson knew that by the will she had made she intended
L [ should be left at her death for the benefit of Jumes David- sup
3 son and his invalid wife and family.  Apart from this there
* 18 i, I think, ample evidence to show that this mortgage should havy
i [l
i |
L B
|
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wrt not be permitted to stand.  In the first place as to the pres-
lent sure. I have already pointed out that the $£1,250.97 for
also which the mortgage was given, was the total indebtedness
sure it that time of James Davidson to Ferguson.  In his answer
e is Ferguson divided this sum into two—one for $822.90 as an
the indebtedness of Mrs, Davidson, and the other of $428.07 as
= in as an indebtedness of James Davidson.  In section 17 of his
n he answer Ferguson states as follows: “The said mortgage was
wid= made and given for the purpose of securing the indebtedness
ath, of the said Helen Davidson for the said sum of $822.90 to me,
wid= and also the said indebtedness of $428.07 from the defend-
He ant James Davidson to me, and said two indebtednesses and
Wl liabilities of the said Helen Davidson and James Davidson
ome were then existing and due and owing to me from them as
v her oresaid, T have no knowledge, information or belief as to
s per- who suggested or advised the making and executing by the
Wl an saidl Helen Davidson of the said mortgage, but 1 allege and
vhere say that I informed the defendant James Davidson and the
it see <aidd Helen Davidson that 1 wounld not furnish and supply
wrties the said defendant James Davidson with any more goods and
ther, ~||p|'|ir~ from my store, unless | got ~4'|'Il|'il‘\' on the said
or the house and buildings of the said James Davidson, and on the
mdue <tid lands and premises of the said Helen Davidson, for his
ntary then existing indebtedness to me of the said sum of $425.07

moral that thereupon, and in order to secure further advances of

some woods and supplies from me, to and for the said James
inder- Davidson, the said Helen Davidson and James Davidson vol-
« and untarily and of their own free will and accord, made and
=elf a executed in my favor the said second mortgage bearing date
ving a the 20th day of December, A. D. 1902, as aforesaid.”
hat in It is necessary to explain that when Ferguson here

1e last speaks of house and buildings belonging to James Davidson,

which he refers to a house which James built on the homestead lot,

tended to- which he rvemoved in 1897, and which Ferguson then
David- supposed belonged to James,  Ferguson’s evidence is sub-
stantially in support of the extract from his ai-wer that I
have just given, that is that James' indebtedness to him at

VoL 4 N.LER. -3
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1908, that time was $428.07, and he then told both James and his o
MeGarriaax mother, not that he would not trast her any further without \l
Frnesox Security, hut that he would not give James any more goods
Haaoes i without security ; and he also stipulated the security which "

he required —that is a mortgage both on what he supposed &
was James" house, and on what he knew was the last rem- th
nant of evervthing in the way of property which the old lady S|
then owned.  In view of all the circumstances and the posi-

¢ tion in which James Davidson then was, this demand for el
security could not have been made except with a view of co-
ereing the old lady again to come to the rescue, and a pres- \
sure upon James to use his control over her to force her to
1|n =0, ll WwWis |u|'¢'<‘i>t>|} ||Il' I\illc| uf |ll‘n'-~|ll'l' |'I|\1'|.\ to he I8
successful as it proved to be.  The mortgage was prepared ale
by Ferguson’s solicitor under his instructions, and without he
consultation with Mrs, Davidson as to its terms or conditions, I,
Instead of being given in order to get further advances, as the e
section of Ferguson’s answer which T have quoted wonld tel
lead you to suppose, there was in fact no agreement to make in
any further advances, and there were in fact no further ad-
vances ever made,  Instead of being a mortgage to secure Ja
James’ indebtedness of 428,07, as the answer implies it was sai
to be, it is a mortgage to secure the-whole 81,250,097, The I
effect of the transaction was to impoverish this old lady and is
enrich Ferguson by $1,250.97.  Ferguson gave the mortgage tx
to Doucette his elerk and son-in-law, with instructions to
take it to Raymond, who is a notary public and also a son- i
in-law of Ferguson, to go to Mrs, Davidson and get it ex- -
ecuted.  When it was exeented there were present Mrs,
Davidson, James Davidson, Raymond and Doucette. Tt was rily
not read over to Mrs, Davidson, but Raymond after reading
it over himself says that he explained it to her; he told her
that it was a mortgage on the homestead for $1,200, told her n
the terms and conditions, all of which she said she understood "
and which he says she scemed to him to understand.  This it

took place in the forenoon, and when Mr. Raymond went
home an interview took place between him and his wife which
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led him to veturn to Mes, Davidson in the afternoon alone.
My, Raymond’s evidence on this point is as follows:—

“Q. When you went home didn’t your wife tell you
when vou told her where yon had been and what you had
done, that it was a shame to go and have a mortgage from
that old lady, and that everyone said she was ernzy? A,
She may have said words to that effect but not that.

“Q. But in consequence of what she said and what
took place between you, vou came hack? A, Yes,

“Q. And went up again to see the old |:|I|_\ ?
Yes; ulone this time,

“Q. What took Iil:li'l‘ then? \. I went up stairs and
asked if Mrs, Davidson was upstairs,  Mrs, Davidson was
tlone.  She said, go up or something like that, and 1 said to
her, “Pardon me, I would like to ask yvou a question,” and
I saidd, *do vou remember signing a certain document before
me llt‘l.‘ll\.‘ ;.Inl ~||1‘ ~:lil|. “\1-.~,‘ :|Iul l ~:\i~l. ‘\\mllll }HII Iuilnl
telling me just what the document was,” and she said then
in her own words, told me what it was.

“Q. Didn't she tell you she signed a paper to help

James? A, She told me the paper was a mortgage,  She

said, “1 remember iing a mortgage on the pl;lt'v to Mr.
Ferguson for 81,200 to help James to pay his debts”  That
i= the recollection I have of i, or to wet him out of his
tronble,”

Jaumes Davidson’s evidence on this point.  What he
says in reply to a question as to what took place about the
second mortgage : —

‘Ao Well Mr. Ferguson said he wished to get mort-
zage on the whole place for the whole amount.

“0. A mortgage for this $1,2507 A, Yes,

“Q. A mortgage from whom? A, Well my mother,

nd I would have to sign it too, that the property was still
willed?) practically all to me, that is the way I understood

“Q. By whom? A, By my mother,

“Q. Did he say anything about your creditors? A,
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IV,
1905, Oh there was a party in Quebee had a judgment against me, i
MetGarricay He mentioned that to me, and as soon as I would fall into

Frravsoy, the property that they would likely come down on me, and i
Bawker, oL by getting the mortgage he would be secure and it would her
protect me at the same time, the

“Q. Did he want you to see your mother, or what did \t

he say about it? A, I spoke to mother about it, and I don’t tho

know whether Mr, Ferguson said ves or no to her about it, Joss

“Q. You never heapd that he spoke to her? A, No, =

for it didn’t make much difference at that time, she wasn’t in LR

a state to transact any business at that time,” g

Mr=, Davidson’s mental condition at this time may afford the

a satisfactory explanation why in this last transaction she ‘HA“.

seems to have been consulted or considered even less than in it hi
reference to the other two, and why she could be ignored uid

bevond getting her signature as she was requested by her son, She

The evidence on this point is too voluminons to quote at yeus

length, 1 shall give but a brief summary of it as relating to "““

the period form 1898 to 1902, Commencing with 1895 it ilhee

appears that the old lady was becoming childish and forget- She
ful—she would ery to be taken home when she was actually piis

at home,  She often imagined the bovs were on the roof of them

the house tearing down the chimneys and wanted some of the g

family to go down and stop them.  They often took her to tulke
the house to convinee her there were no boys there, hut she thouy
imagined they had run away, and when she returned she e
would complain of the same thing over again.  She had visited ‘\_””I‘

the lnzavetto, and when she returned she said the Sisters there did n
had very little to do, as they were tearing down the 1-|ninnn-)‘.~ b 'I
every day and putting them up again.  She continued speak- PER

ing of this, and wondered why her husband (who had been NA: S
dead some vears) did not come back.  She complained of a -
“hissing” in her head, and consulted Father Morrisey, who Violen

had some reputation in that loeality as an expert in the treat- e

ment of such trouble,  He gave her a liguid with which to ad b

syringe her nose and ears, and a salve to be applied to the Lo

same

ear.  When any attempt was made to use the syringe, she

and he
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langhed and behaved in such a childish way that they could

1908,

not use it all,  She used the ear salve for rheumatism in McGarriaax

0.
lier knee,  She used the potatoes and turnips prepared for Fereusos.
I ps |

the table as a poultice, which she also applied to her knee, Bawker, €. J.

\t another time she painted it with boot polish,  In 1899,
thongh at times apparently rational, she became more help-
less and more childish, and required greater care and more
constant attendance,  She would «till ery to go home when
in fact she was at home—constantly insisted that the weather
wis foggy when it was fine, and was constantly speaking of
the tides,  To use Mrs, James Davidson’s words, “she never
vent out doors but it was high tide, or she was wondering if
it high tide for her husband to come home,”  Her weakness
ind childishness continued to inerease in 1900 and afterwards,
She would wash the table dishes with milk and the table with
verst,  On one oceasion—one Sunday in 1900 —she came
down stairs in her nightdress with her crepe bonnet on,
fille«d the kettle with parafine oil, and put it on the stove,
She constantly removed the pillowshams and counterpanes
soon after the beds had been made up in the morning, put
them away in drawers and turned down the bedclothes,
mnagining it was night and time to go to bed.  She often
talked and sang to herself, and spoke of her hushand as
‘ilmlull |||' were ~li“ |i\il|:. slll' \\nllltl eat the fuml |ll'|-||.'|l‘|'(|
tor the hens, and shut them all up in the daytime. She
ould eut up soap to be eaten as food.  For a long time she
did not recognize her own grand-danghter, an inmate of her
own family, ealling her “Mary,” apparently under the im-
pression she was a servant in the house, of that name, At
me time she asserted she had been marrvied again,  In the
ammer of 1902 she continually eried for her mother; so
wlently on one oceasion that they were obliged to put her
1 chaiv and haul her from room to room in order to quiet
nd soothe her.  From having been cleanly in her habits and
particular as to her dress and personal appearance, she be-
came quite the reverse,  In fact her mind became so weak,

ued her physical funetions o impairved, that she lost all con-
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trol over herself, and had to be washed and cared for as a
child, sometimes two or three times during the day.  This
was in 1900 and 1901, This seemed to annoy her, and she
would often show her lnul_\ to strangers so that (]u'_\ conld see
that <he was elean and there was nothing wrong with her.
Though naturally modest she at this time exhibited her rheu-
matic knee to strangers, regarvdless of sex, apparently under
the impression that each was a doctor or could benefit her
in some way,

I have extracted the above facts from the evidence of
Mes, James Davidson and her daughter, and there is nothing
to sugeest that it is an exageerated account,  In many of its
details it is corroborated by the independent testimony of
Bridean Sonier and MeGraw,  Mres, Hill, another witness,
states that she oceupied the old lady’s house as a tenant in 1901
and 1902, She paid her the rvent in 1901, but she would
often come back for it again.  She wonld go into the house,
close all the doors and speak of her hushand as if he were
alive,  In 1902 she was worse,  Mrs. Hill that year paid
the rent to Mrs, James Davidson,  In addition to other un-
ustnal things the okl |;ul_\ didd that vear, she cnme to Mres,
Hill's house one day dressed in most ragged clothing when
she had plenty of good clothing at home: and sometimes she
would come with two or three caps on her head and a dish
towel tied around them,  This evidence clearly shows that
in the vears 1901, 1902 and later this old lady was not only
under insane delusions, but  that her mind and memory had
become =o entirely weakened and impaired that no business
transaction with her, much less a voluntary gift, regardless
altogether of any question of undue influence, would be per-
mitted to stand, without the clearest proof of her understand-
ing its nature and ohject and its effect upon herself, and
without having the protection afforded by a competent and
independent adviser,

In Hoghton v. Hoghton (1), at page 298 the M. R, save:
—“ 1 am of opinion, as I lately held in a case of Cook v,

(1) 15 Bea. 278,
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for as a Lamotte (1), that whenever one person obtains by voluntary 1908,
This donation a large pecuniary benefit from another, the burthen McGarricax
b ¥
and she of proving that the transaction is righteous, to use the ex- FenGusox

2), falls on the Barkex. €.,

ith her. person taking the benefit.  But this proof is given, if it be

ould see |||'«‘--iu|| of Lord Eldon in Gibson v. .ll'.llt.v

er rheu- <hewn that the donor knew and understood what it was that
v under he was doing.  If, however, besides the obtaining the henefit
refit her of this voluntary gift from the donor, the donor and donee

were =0 situated towards each other that undue influence

dence of might have been exercised by the donee over the donor, then

nothing 1 new consideration is added, and the (question is not, to nse
v of its the words of Lord Eldon in Huguenin v, Baseley (3)—
nony of whether the donor knew what he was doing, but how the in-
withess, « tention was produced—and though the donor was well aware

in 1901 of what he did, vet if his disposition to do it was produced

e would by undue influence, the transaction would be set aside, In

e house, mny eases the Court, from the relations existing between
he were the p:n'lim to the l|',|l|~:|4'linl|. infers l|ll' [ll'ul»;lhi“t) of such
ear l.:nial undue influence having been exerted.  There are the cases
her un- of guardian and ward, solicitor and elient, spiritual instructor

to Mrs, imd pupil, medieal man and patient and the like, and in =uch
i when cases the Court watches the whole transaction with great

mes shie jealously, not merely for the purpose of ascertaining that the
1 o dish person likely to be so influenced, fully understood the act he
ws that was performing, but also for the purpose of ascertaining that
1t only his consent to perform that act was not obtained by reason of
ory had the influence possessed by the person receiving the benefit.
husiness Not that the influence itself flowing from such relations is
gardless cither blamed or discountenanced by the Court; on the con-
be per- trary the due exercise of it iz considered useful and advanta-
prstand- reous to soviety 3 but this Court holds as an inseparable con-
welf, and lition that chis influence should be exerted for the benefit of

ent and the person subject to it, and not for the advantage of the
person |Dl|>.~1“\.~ill_l_' i

R. says: In Huguenin v, Baseley (1), at page 299 Lord Eldon

ook v. sive: “Take it that she intended to give it to him it is by no

(1) 15 Bea. 234, (3) 14 Vesy 273,
i2) 6 Vesy 206, (4) 14 Vesy 278,
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means out of the reach of the principle,  The question is, not
whether she knew what she was doing, had done or proposed
to do, but how the intention was produced, whether all that
care and providence was placed around her, as against those
who advised her, which, from their situation and relation with
respect to her, they were bound to exert on her hehalf.  Her
situation, with reference to pecuniary circumstances during
the whole period, must also be attended to: her hushand a
few weeks before having been relieved from distress by a sum
of money advanced by Baseley.”

I think this last transaction must be set aside also.

There is one other matter in reference to which relief is
sought.,  In William Ferguson’s account as execeutor of the
William Davidson estate, he has charged under date of Jan-

uary Hth, 1809, the amount of two promissory notes, one for

250,83 and  the other for $153.50 as having been paid l»_\
him out of estate funds,  We have only Mr. Ferguson’s
account of the transaction, and according to it this money was
uged in paying these two notes, which were made by Ferguson
for the accommodation of James Davidson at the request of
Mrs, Davidson. It scems that the old lady wished to assist
James who was wanting money, and she wanted Ferguson to
help him.  He suggested giving him his own notes which
James could get discounted.  This was done and at maturity
Ferguson was obliged to pay them. There is nothing to
show that James had anything to do with the arrangement
or used any influence with his mother in reference to the
matter. It is a simple ease of legal liability on the part of
Mrs. Davidson, at whose request the notes were given, and 1
think she would be liable.  In Brittain v. Lloyd (1), Pollock,
C. B, says:—“1If one ask another, instead of paying money
for him, to lend him his acceptance for his accomodation
and the acceptor is obliged to pay it, the amount is
money paid for the borrower, although the borrower be no
party to the bill, nor in any way liable to the person who
ultimately receives the amount.  The borrower, by request-

(1) 4 M. & W, 762,
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is, not ing the acceptor to assume that character which ultimately 1908,
oposed obliges him to pay, impliedly requests him to pay, and is as McGarroax
Il that much liable to repay, as he would be in a direct request to Frravso.
t those pay money for him with a promise to repay it.” It may be Barxex, C.J.
m with that strietly speaking the charge should not be in Ferguson’s

Her account as executor, inasmuch as it was a liability incurred

during at the instance of Mrs. Davidson, with which her hushand’s

band a estate had nothing to do.  But that would only make him
o sum have =0 much more money in his hands belonging to Mrs,

Davidson under her husband’s will, which she would owe
0. him.  While I express my opinion that the plaintiffis have
elief is no claim as to this money, 1 think the matter is one for the

of the Probate Court, as the plaintifis have not asked for a decree
f Jan-» for the administration of the Davidson estate,

one for I think there must be a decree setting aside the first
aid by mortgage and a declaration that all the money which Fergu-

ruson’s <on intended should be secured by it Has been paid.  The
ey wias convevance to Arsenault must also be set aside, except as to
.|.;_.||_~1|I| that part of the lot sold and n-um'v}‘wl by him to Loggie, and
juest of there will be a reference as to the value of that lot, the value

nt improvements, ete.  The second mortgage will also

0 nssist of pre
nson to he set aside, and the defendant Ferguson will be ordered to
i which deliver up to the executors of Arsenault the three promissory
aturity notes on request to be cancelled,
hing to Reserve the question of costs until the Referce’s veport,
gement
to the
part of
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GOLDEN axn WIFE v. McGIVERY axn OTHERS,

Covvrrree oF Javes MceGivery, Ao Lusarie,

Foolt-note to Interrogatories—DPractice— Eveepltions to Auswer
Irrelevancy.
The plaintiffs omitted to add any foot-note to their interroga-

tories as provided by Sec. 44 of the Supreme Court in Equity
Act, Con. Stat. (1803), Chap, 112,

On a motion to set aside an order setting exceptions to the
answer down for hearving :

Held, that by a proper construction of the section, such an omis-
sion was equivalent to a requirement that all the defendants
should answer all the interrogatories.

Where defendants, in answering intervogatories filed as part
of the bill, neglect to state their belief, or, when required to
set out a document at length, neglect to do so without assign-
ing a sufficient reason, the answer is in~ul||«'i-~n(. and excep-
tions on that groynd will be allowed, 1f , however, the inter-
rogatories relate to matters which arve .|Ilug~ ther irvelevant,
the exceptions will be overruled.

This iz a suit to compel the specific performance of a
contract,  The answer was 1-\11~plw] to for ill.~ll!]i|'i<'|||'). and
an order was made setting the exceptions down for hearing.
The defendants gave notice of a motion to set aside this order,
on the gronnd that the interrogatories had no foot-note, as
rwluirml hy See, 1 of (‘h:||n 112, C.8, 1903, This motion

and the exceptions came on for argnment together,
W, Watson AMlen, K. C., for the plaintifis,
W, B Wallaee, IK.C.and E.S. Ritehie, for the defendants,
1908, April 21, Bagker, C, 0. -

Exceptions to the answer of the committee of the
limatie James MeGivery,

The bill is filed for the specitie performance of a contract

said to have been made by the lunatie James MeGivery with

the plaintifi: James Golden, who is a nephew of MeGivery, and

his wife, by which it is alleged he agreed to convey to the
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|.|:|inlilT. Margaret Golden, a certain leaschold property on 1908,

Brussels Street in St, John, in payment of serviees before that GOLDEN AND
gL . . - . ~ IFE
performed by the plaintifis for him,  This was in 1905, and v
. Motiveny,

it this time Margaret Golden, as is alleged in the billy was

under treatment in the General Hospital, and MeGivery pro-
posedd that she should then be removed to one of the tene-
ueer
ments on the property in question, but that in order to put

the property in proper repair MeGivery was to collect the
rogia- . . . . .
-“”’;“ rents for a vear, put the premises in repair, and in the
following April (1906) he was to exeente the conveyanee,
y the ' "
! e proposal was accepted.  Margaret Golden, as ix alleged,
omis- was removed to the premises and put in possession under the
Wdants %
agreement, and the Ill'nlul-wl repairs were commenced by
i part MeGiivery in May, 1905, In August, 1905, he was taken ill
red to i s o & 5
:*‘il»l“' and was sent to the Provineial ||1->|nl:|| for nervous disenses,
excep- where he has been ever since under resteaint as a lunatie,
inter- A " . .
swant. Procecdings were taken which vesulted in an order heing

made by this Court on the 20th Feh., 1906, appointing the

e defendant= James A, MeGivery, Reverdy Steeves and Andrew

. and MeNicholl a Committee of the person and estate of James
el MeGivery,  This Committee subsequently made an appli-
i cation to this Conrt for authority to horrow money on mort-
o 4 wige of the Tunatic’s property, which was required for the
sottits payment of his debts.  This anthority was given and in pur-
stance of it the Committee borrowed from the defendant
Catherine Dolan 81,500, and as a security for the money ex-
cented to her a mortgage for that sum and interest, on the
premises in gquestion with other property of the lunatie,

1
nnts, . : O ' 2
f Fhis mortgage is dated August 22nd, 1906, and was regis-

tered about the same time.  The bhill also alleges that the

plaintiff completed at his own expense the repair in progress

i the when MeGivery went to the Provineial Hospital, and that the

Committee have not only collected the rents from the tenants
ntract of the premises in question, but also are =ceking to collect
v with rent from him and his wife for the tenement oceupied by

v, and them,

to the When the exceptions came on for argument the Com-
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mittee made a motion, of which they had given notice, to set

GOLDEN AND aside the order setting the exceptions down, and T may as well
VK "

s
MotGivery.

BARKER, (

o B

dispose of that here, It seems that the plaintif’s Solicitor
omitted to specify in a note at the foot of the interrogatories
which of them each defendant was to answer. It was con-
tended that in such a ease the defendants were not bound to
answer the interrogatories at all; and that the answer put in
was simply an answer to the bill, as if no interrogatories had
been filed, and it was therefore not open to exceptions, | do
not agree to this construction of the Act.  See. 1 provides
for the foot-note in question, but it is evident to my mind it
was intended to avoid the necessity, and therefore the expense
of serving the interrogatories on defendants, who knew noth-
ing or but little about the matter in dispute, and whose
answer therefore wonld serve no useful purpose.  No =uch
note would seem of any use where there was only one de-
fendant, and I see no use for it where there ave several de-
fendants and they arve all required to answer. 1 think the
fair construetion of the section is that, if the plaintifi chooses
not to restrict his interrogatories, when he should do =0, but
puts the defendants or some of them to the expense of answer
or portions of answer which are useless, he must run the risk
of being made liable to pay the costs in any event under
seetion 45, I, when there are several defendants, the |>l:|in~
tiff cmits the foot-note it ix cquivalent to a requirement that
all ghall answer, and the taxing officer can deal with the
question of costs if the interrogatories have been nnnecessary.
There vas also some question of waiver by reason of an ar-
rangement to take some evidence, but there is nothing in that.
The ivst exeeption relates to an interrogatory founded
on an allegation in the bill in reference to the services alleged
to have been verformed by the plaintiff, James Golden, to
James MeGiver, . which are put forward as the consideration
for the agreement to convey,  The answer is, I think, in-
sufficient for not sta ag the defendant’s belief, and 1 think

the exception must be allowed,
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The second and third exceptions must, T think, be
allowed on the same ground.

The fourth exception is that the defendants have not set
forth in full the mortgage to Dolan and the order of Court
under which it was made, as by the interrogatory they were
called upon to do.  They have set forth in full its date, its
registry and all the particulars rvelating to it. It is difficult
to see what purpose is to be served by encumbering the re-
cords with copies of documents which are not attacked in any
way, and where there is no allegation or suggestion that be-
vond the fact that they exist, which is admitted, nothing turns
upon them one way or the other,

The public records and
the morty

e itself are both as accessible to the pluin(ilf as
they are to the Committee, and while the mortgage is their
own conveyanee, and they must therefore know its general
terms ax they have stated, there is nothing either in the nature
of duty or usage which would require them to keep a copy of
it.  I¥ they had said that they had no copics of the mortgage
,|l|l| nl'tlvl‘, | ~|ll'l|lt| 'I:l\l' l!l‘l‘ll 4“~|m~1'<| to 1l\¢'l‘l‘ll|<‘ illi\ ¢X-
ception, but they have not done so and 1 shall therefore allow
it.

I think the remaining nine exceptions must be overruled,
Fhey are all alike in their character and relate, as 1 think, to
matters altogether irvelevant to the subject matter of the bill.
By section 13 of the bill the plaintiff alleges that the lunatie
wax possessedd of considerahle property beside that which he
agreed to convey to them, and that the Committee had plenty
of property in their hands when they obtained from the Court
the authority to borrow, and when they borrowed, to pay off
the debts, and in fact there was no necessity for borrowing at
Ul The bill also alleges that the Committee have collected
the rents of the property. Based upon these allegations a
series of interrogatories have been framed by which the de-
fendants were required to state the particulars of this prop-
erty, the amounts due to them, the amount of rent collected
by them, the appropriations by them of the moneys received
by them, and in fact to give a full account of their dealings

15

1908.
GOLDEN AND
L
MeGIVERY.

BargEer, €. J.
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with the estate.  This whole enqguiry, as it seems to me, is
wholly irvelevant to any issue involved in this suit, and there-
fore vexations,  That would certainly be the ease if the
plaintifis fail in establishing their contract.  But assuming
that they do establish it, what has the value of the property
in the Committee’s hands to do with the velief to which they
may be entitled?  The plaintifi’s right to relief does not de-
pend upon the defendant’s ability to carey out the decree of
this Court granting it.  The only relief to which the plain-
tiffs can be entitled i< a convevance of the property, or a com-
pensation in lien of it.  But the right to the compensation
does not depend upon the ability of the Committee to pay it
If there ix anything in the nature or extent of the property of
the lunatie which this Court should think it desirable to know
for it guidance in divecting the Committee as to their dis-
posal of the estate, in case the plaintifi’s vight to compensa-
tion should be established, it can by its officers get the re-
quisite information, In Franeis v. Wigzell (1), the hill was
for the same purpose as this, but brought against a man and

his wife,  There was an interrogatory addressed to the wife

whether she had not separate moneys and property of her own

to a considerably larger amount than the purchase money, or
to some and what amount.  The demurrer to this alleging as
a ground that the bill made no ease entitling the plaintifi to
such diseovery, The Viee Chancellor says— 1Tt is admitted
that if a similar interrogatory had been addressed to the hus-
band as to his property, or any other party against whom a
specific performance was sought, such an inquisition into the
circumstances of the defendant would not have been permitted.
Is it then a proper question with regard to the Feme Covert 2
Here the defendants admit they have property enough to pay
the mortgage,  Nee also Wood v, Ill'h'/:iu't/n (2); ’\’t‘llnl'l/‘l/ A
Dodson (Z;).

It would, I think, be a monstrous proposition to put for-
ward, that if this defendant had not been afflicted as he is,
but had remained sane, and this bill had been filed against

(1) 1 Maddock, 258, (2) 3 Beavan, 54, (3) [1805) 1 Ch. 334.
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BOYNE v. BOYNE.

Life Inswrance—Will - Life Inswrance Acl, 5 Ed, VI, (1905),
Chap. j— Re-apportionment—Election— Bequest in nature of
Specific Legaey.

B. died in 1907, having made a will in 1905, by which he left,
among other legacies, one for $1100 to his wife, the defend-
ant in this suit,  B. had insured his life some years previons
to 1905 for $1500, the policy being made payable to his wife
In his will B. ereated a fund for the payment of the several
legacies, and included as part of this fund the poliey for
$1500 above mentioned,

Held, that this provision in the will did not operate as a reappor-
tionment of the inst ‘e money as regards this policy for
$1500, under the New Brunswick Life Insurance Act, 5 Ed.
VII, Chap. 4, Sec. 13: and that the proceeds of the same are
payable to the defendant as sole beneficiary thereunder,

Held, that the widow was not bound to make an election, and
that she was entitled to be paid the legacy for $1100,

Held, that in case the fund created by the will is insufficient,
then the specific legatees are entitled to rank for any unpaid
balance upon the general estate,

Thix is a special case stated for the opinion of the Court

on the following four questions :—

1. Has the said will made any disposition of the said
Poliey No. 1399311 in the mutual Life Insurance Company,
or varied or altered the apportionment of the same, or is the
same payable to Agnes E, Boyne?

2. 1f the said will has made a disposition of the same,
are the proceeds to be apportioned between the said defend-
ant and the son and danghter of the said deceased, or to be
applied generally to the payment of the legacies ?

3. If the will has made no digposition of said policy,
i the defendant put to an election, or is she entitled to the
legacy also?

1. In case the fund designated is not sufficient to pay
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unpaid balance upon the remainder of the estate?
H. A. MeKeown, K.C., for the plaintiffs,
W, Watson Allen, K.C., for the defendant.

1908, April 21.  Barker, C. J.
903 ),

re of Special case stated for the opinion of the Court.

The plaintifis are the executors of one Gordon Boyne,
left,
fend-
vions
wife.
veral
y for

who died on the 15th December, 1907, having made a will
dated February 17th, 1905, He left him surviving his wife
the above named defendant, and one scn and one daughter.
Some years previous to the date of his will Boyne had insured
his life in the Mutual Life Insurance Co, of New York, by

‘lp(ll"

y }f_""' Poliey No. 1399811 for the sum of $1500, which by the
5 Bd. :
e are terms of the policy was made payable to the defendant his

wife. At the time of Boyne’s death there was due on this
and policy $1316, after deducting a small sum which had been

dent, horrowed on the poliey from the Company.  This sum has

1paid been paid to the excentors, who hold it subject to the direc-
tion of this Court,  The testator had another insurance on his
life for 81000 with the Equitable of New York, and at the

time the will was made he had some $1300 on deposit at in-

‘ourt

i terest in the Bank of New Brunswick in the name of himself
A . .

" and wife. At the date of his death, however, the sum had
any, . N 55 a
o heen reduced to 858,40, The testator by his will gave a

legaey of §1100 to his wife, 8500 to his son, $500 to his
daughter and 83500 to an adopted son.  The legacies alto-

s the

nme, gether, including those T have just mentioned, and a number

fend- of small amounts given to strangers and charities, amounted

to be to 83275, and the testator made the following provision as to
their payment :—“ All of the aforegoing bequests to be paid
olicy, out of the following insurance on my life and cash on deposit
» the in bank.

“Policy No. 204755 in the Equitable Life Assurance
Society of New York for One Thousand Dollars, $1000.00.

VOL L NLER. 4
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the specified legacies, are the same entitled to rank for any
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“Poliey Noo 1399311 in the Mutual Life Insurance
Company of New York for One Thousand Five Hundred
Dollars, $1500.00,

“Cash on deposit. Bank of New Brunswick at 3 say,
£1300,00,”

The remainder of the estate consists of another poliey
in the Mutual Life for 81000 and a legacy of about 81440
coming from Boyne's father’s estate, and payable on the death
of hig mother,

The principal point involved is what effect if any, the
will has had as to the disposal of the money payable on the
£1500 poliey in the Mutual Life of New York.  The plaint-
iffis’ contention i that by the terms of the will the widow has
lost all benefit under the policy as the sole beneficiary men-
tioned in it exeept what she may derive as a legatee, in com-
mon with the other legatees; from the fund ereated by the
moneys derived from this poliey and the other moneys making
up the fund of $3800 mentioned in the will.  Failing this the
plaintifis contend that the will operated as a re-apportionment
of the policy moneys between the wife and children of the
testator under the provisions of the Aet of Assembly, 5
Edward VIL Chap. 4 (1905) krown as the Life Insurance
Act.  As a third contention the plaintifis say that if the de-
fendant is entitled to the sole benefit of the policy, she s put
to her election whether she will take the benefit of the legacy
or the benefit of the 'Nllil'.\'.

It is not disputed that, except for the will, the policy
moneys in question by law belonged to the defendant who ix
the sole beneficiary mentioned in the policy, and the only
person for whose benefit the policy was originally effected.
Section 12 of the Insurance Act distinetly provides that in
such a case (there having been no re-apportionment of the
money during the assured’s life) the money payable under the
contract shall not be subject to the control of the assured, or
of his ereditors or form part of his estate when the insurance
money becomes payable.  This money therefore belonged ab-
solutely to the wife, under the contract of insurance, by oper-
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rance ition of Taw, and not in any way under the will.  Section 13
ndred of this Aet gives to the assured a power, subject to certain
limitations, by a written instrument during his life or by his
sy, last will and testament, to re-adjust and change the digposi-

tion of such insurance moneys.  In order to secure that

poliey object, 8o as to accomplish what the Legislature had in view
11440 in these soetions of the Aet, that is to secure such insurance

death moneys for the benefit of wives and children, possible hene-

ficiaries are by the Act divided into two classes known as
v, the “ Preferred beneficiaries”  and  “ Ordinary  beneficiaries,”
m the
lnint-

The first includes hushand, wife, children, grandehildren and
mother of the assured.  All others are included in the other
class, and we find that by s s 2 of sec. 13 the assured in
this case, while by his will he might have included his

children with his wife (they being of the same class) in a re-

w has
men-
com-
w the apportionment, he could not have diverted all the moneys to
aking a person of a different class or to the assured himself or to
ii= the his estate,  So that it was never competent for the assured,

nment cither by his will or by an instrument executed and operative

i the during his life, to have, without the consent of the beneficiary,
iy, 5 diverted the benefit of the insurance to himself or to his estate,
wrance <o us to deprive the beneficiary of all benefits under the policy.
he de- The assured was therefore precluded from ineluding in any

s put re-apportionment any of these seventeen legatees except his

legacy children.  None of the others were  Preferred beneficiaries,”
It scems to me impossible to suppose that by the direction in
the will which I have quoted, the testator had any idea or
intention of making any re-adjustment of this policy money.

The fact that he would thereby be attempting to make a

poliey
wvho is
' nlll)'
fected.
hat in
of the
ler the

wd, or

policy for $1500 pay the beneficiaries $2100 seems an answer
to any such suggestion,  He did have in his mind the ereation
of a fund from the proceeds of these two policies and the cash
in the Bank of New Brunswick, out of which primarily these
legncies were to be paid by the exeentors, and which, as the
fund then stood, would have left a surplus of 8525 in the
ed ab- linds of the executors as estate assets, He made no gift
' oper- ordisposal of this particular insurance money ; the legacies

urance
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were a8 much payable out of the cash in the Bank of New
Brunswick as by the insurance moneys, and there seems no
more reason for holding that the mere direction to pay these

Barxxr, C.J. Jogucies out of the fund derived from these three sources,

operated as a re-adjustment of this insurance money, than
there is for holding that it created a trust in favour of the
wife and children as to the insurance moneys arising from the
Equitable policy for $1000.  There was really no intention
of doing cither.  In my opinion the defendent as sole bene-
ficiary under the Mutual Life policy is entitled to be paid the
$1316 due thereon,

The plaintiffs contend that in that event the defendant
must be put to her election as to the policy and the legacy of
$1100.  Though the doctrine of election is somewhat refined
and not always easy of application, I do not think that this
is a case within the principle.  In such cases there is always
a disposition by the testator of property which belongs to
some one else, and which would of course be defeated unless
confirmed by the real owner. It has therefore been held that
in such a case, if the real owner himself took a benefit under
the will he must accept the will in its entirety, and he was
put to his election whether he would retain his own property
and defeat the attempted disposal of it by the testator, or
accept the benefit given him by the will and carry out the
testator’s intentions,  See Cooper v. Cooper (1)

In all these eases, as Lord Romilly says in Box v. Barretl,
(2) there must be some disposition of property the testator has
no right to dispese of.  As I have already pointed out this
policy nor the money secured by it, is in any way disposed of
or attempted to be disposed of by this will. It is true that
the testator seems to have erroneonsly considered that at his
death these moneys would form part of his estate available
for the payment of the legacies mentioned in his will, includ-
ing the one to his wife, but that does not make a case of
election.  There is no attempted disposal of these policy
moneys to he ratified, because none has been made. There

(1) L. R. 7 H. of L. 53, (2) L. R. 3 Eq. 244.
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i« no donee of the policy to be disappointed, and there is no 1908,
one claiming it under the will.  This I think is not a case for ——lio-lﬁl
election, B:"_-_‘
The only other question raised is whether these legatees Bamker, C.J.
having exhausted the fund out of which the will directs them

to be paid, can claim on the general personal estate for the
deficiency. T think they can. This fund is not given to the

legatees or any of them. It goes into the hands of the ex-

ceutors, subject to the payment of debts, as a fund in course

of administering the estate, to be primarily appropriated to

the payment of these pecuniary legacies. In Williams on
Frecutors it is thus laid down—¢ But where a legacy is be-
queathed out of a debt, it will not, generally speaking, be a

regular specific legacy but a bequest, in the nature of a

specifie legacy, according to the distinetion already stated,

with regard to legacies out of a particular stock. Such

legacies, therefore, are in one sense only specific, viz. that

against all other general legatees they have a precedency of

pavment out of the debt or security, but in another sense they

are general, gince if the debt be not in existence at the testa-

tor’s death, or if it be insufficient to pay the legacies, the

legatee will be entitled to satisfaction out of the general estate

of the testator.”  Fowler v. Willoughby (1). Pagt v.

Hurst (2).

The questions stated for the opinion of the Court are as

follows :—

1. Has the said will made any disposition of the said

Policy No. 1399311 in the Mutual Life Insurance Company

or varied or altered the apportionment of the same, or is the

same payable to Agnes E. Boyne ?

Answer, It is payable to Agnes E. Boyne.

Any answer to the second question is unnecessary by

reason of the answer to the first,

3. If the will has made no disposition of said policy, is

the Defendant put to an election, or is she entitled to the

legaey also?

(1) 28, & 8. 354, (2) 9 Jur. N, 8. 906.
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1908, Answer,  She is not put to election and is entitled to

Bovse  the legacy.

Boy s Lo In ease the fund designated is not sufficient to pay
Bankkr, O ghe specified legacies, ave the same entitled to rank for any
unpaid balance upon the remainder of the estate ?

Answer,  Yes,

There will be a declaration accordingly.
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CUMMINGS v. GIBSON gr AL
Demurrer—Multifariousness—Convenience of Parties,

G. died in 1902 leaving a will by which his property was be-
queathed to his eight children, with a small annuity to his
wife,

This suit is bronght to compel the cancellation of a mortgage
given by the Plaintiff to G., and the reconveyance to the
Plaintiff of a certain life insurance policy and other property,
which were Leld by G, to secure certain monies advanced by
G to the Plaintiff ; and also to compel the conveyance of two
lots of land which the Plaintiff ¢laims he purchased from G.
under an agreement that G, was to give him the deed for them
whenever he demanded it

Held, overruling the demurrer, that it was by no means certain
that the Defendants were not all necessary or proper parties,
in regard to all the eauses of action set out in the bill, or that
they did not all have a common interest in them ; but if that
were not 8o, there are no special cirenmstances in this case
which render it either diffienlt or impossible to deal fully sand
properly with all the eanses of action, without eausing incon-
venience to anyone, and therefore any diseretion which this
Court has, should be exercised in favour of continuing the
suit in its present form.

The facts fully appear in the judgment of the Court.
Peter Hughes for the plaintiff,

D. MeLeod Vinee for the defendants,

1908, May 19, Bankeg, (. J.

This is a demurrer to the bill for multifariousness,

It appears by the bill that in October, 1887, the plaintiff
bhorrowed some £5000 or 6000 from one Wm. Gibson for
which he gave a chattel mortgage as a security, and also a
mortgage on two lots of land.  Some three or four years luter
the plaintiff borrowed from Gibson a further sum of $250.98,
and to secure its repayment the plaintiff and his wife con-
veved what is known as the Moore and Dickenson lots to
Gibson,  Though this conveyance is an absolute one, the bill

1908,
May 19,
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alleges that it was in fact made only by way of security
for the loan. At the same time, and as an additional security
the plaintifi assigned a paid up life policy of insurance for
8213, The bill goes on to allege that in addition to various
payments in cash and by the delivery of goods and produce
on account of these loans, Gibson received some $1100 for the vi
Moore lot and one of the other lots which he sold, and that
in this way he has been more than paid what is due him on
the loans, and that he is therefore entitled to have the mort-
gage cancelled, and the life policy and the other property re-
maining undisposed of, reconveyed to him.  Gibson died in an
February, 1902, leaving a will by which, with the exception wi
of a small annual allowance secured to his widow, he gave all
his property of every kind to his eight children, who together
with the executors of the estate have been made defendants
in this suit.  This is what T may call the first cause of action.

The bill then goes on to allege that in Nov. 1886
the plaintiff purchased from Gibson two lots of land known
as the Griffiths lots for 8600, and that at the time he paid
$£300 on account of the price and on the 21st May, 1888, he
paid the balance, but that at his request the conveyance was
not made at the time but that it was to be made whenever he
requested it.  Gibson however refused to make any convey-
ance, and thiz bill is filed to compel a conveyance of these
lots.  This is the second cause of action, and the ground of
demurrer is that these defendants cannot, or at least ought
not, to be joined in one suit as they are not interested in the
result as to both causes of action. I am by no means sure
that the executors are not necessary parties in both cases,
They are the persons who now represent the payments, to
whom any balance of the loans which may be found due will
be payable, and they have an interest in the contract as to the
Griffiths lots for it is their testator’s contract which it is sought
to enforce,  Apart however from all this, there is but one
plaintifi here and it is a question of discretion in the Court,
to be determined upon considerations of convenience in refer-
ence to the circumstances of this particular case, whether or
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seurity not the matters in controversy can be properly disposed and 1908,
seurity dealt with in the one suit, CumMiNGs
we for Campbell v. Mackay (1); Coates v. Legard (2). GIBSON ET AL

rarious In the latter case Sir Geo. Jessell, M. R. says that the Barke, C. J.

roduce (uestion is, according to Pointon v. Pointon (3) whether the
for the
Wl that

him on

various subjects as to which relief is sought are such as, if fit
for discussion, can be properly dealt with in one suit. I am
altogether unable to see any reason why this cannot be done
+ mort- here.  No one can be inconvenienced by such a course, and
Ity re- to compel these parties to carry on two suits where one
died in answers every purpose would be to cause unnecessary expense
ception without doing any person any benefit,
ave all The demurrer must be overruled with costs,

wether
(1) 1 M. & C. 608. (2) L. R. 19 Eq. 56.

ndants (3) L. R. 12 Eq. 547.
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HARRIS gr AL v,

Exvhibition Association—Incorporation—Objects— Property—Op-
2 ) perty

iginal Capital Stock—Sale of Stock—Discretion of Dirvectors
Confirmation by Company—Form of Bill.

At a meeting of the Directors of an Exhibition Association, a

large number of sharves of the original capital stock of the
Company were alloted to the Secretary of the Company at
par, he having subseribed for them : and immedi ter-
wards he disposed of a number of these sharves at par to the
Directors themselves individually, in varying amounts.

It was established in evidence that the transaction was for the
purpose of retaining control of the Company, in order that
it might be ¢4 «1 on for the purposes for which it was or-
ganized, It was also established that the plaintiff had pre-
viously purchased a large number of sharves, for many of
which he had paid a premium,

Held, that this allotment of shares by the Directors was not ille-
gal, us the transaction was bona fide, and not wltra vires of
the Corporation itself ; that the Directors were acting within
their powers when they exercised their diseretion, and in
the interest of the whole body of shareholders sold sharves at
par which might have brought a preminm

Held, that as no fraud had been shown, and relief was sought only
for the Company, the bill should have been filed in the name
of the Company itself.

Bill to set aside a certain tran<fer of stock of the Mone-
ton  Exhibition Association Company to David L. Weleh,
one of the defendants, or for a declaration that the holders of

thix stock hold it in trust for the Company.

J. D, Hazen, A, G, and F. R, Taylor, for the plain-
tiffs.

M. G, Teed, K. C,, and David I, Weleh for the defend-

ants,

The Moncton Exhibition  Association Company  was
organized in 1903, for the purpose of establishing a perma-
nent exhibition at that place, The amount of capital stock of
the company was fixed at 810,000, divided into 1,000 shares,
and some six hundred shares were subscribed for, of which
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the present plaintiff took two. Real estate was acquired 1908,

by the company for exhibition purposes, In 1907, owing to Harws g1 av
: A .
varions cirenmstances, that real estate became greatly in- SuMNER
creased in value, and the plaintifi immediately set about to

acquire stock, and at the time the bill was filed had be-

Or come the owner of one hundred and eighty-eight shares,
clors most of them bought at a preminm.  The apparent object

of the plaintifi was to secure control of the company, with
- a view to the sale of the real estate for the benefit of the
f the sharcholders,  In May, 1907, the secretary of the company,
:“..:' one of the defendants, subseribed for and took at par the
) the four hundred and seven shares of the capital stock which had
r the never been disposed of, and immediately after the ratification
\“::;{ of this sule |;_\ the directors, he sold the most of these shares
| pre- to them in varying amounts,  The plaintifi claims that the

f . . . . s 3
Ll disposal of the stock in this way was illegal and wlra vives ;

t ille- that this stock must be regarded as new stock, and not as
es of - . .

ithin ariginal eapital stock ; that the scerctary of the company
nd in

: acted with the knowledge and on behalf of the divectors ;
r'es A

i that the directors hold this stock in trust for the benelit
only of the company,
name

Argument was heard March 31, 1908,
v‘“““ F. R. Taylor for the plaintiffs :—The defendant Com-
"l“h'l pany is not a public corporation, but purely a commercial
ers of one,  The directors are trustees for the sharcholders, and
stand in o fiduciary eapacity.  Directors must act bona fide,
tadeel mdd not for personal gain.  There must be no fraud.  Plain-
tif’s object in buying shares cannot enter into this case in
my way.  The stock purchased by David 1. Welch, and
subsequently transferred to the directors, is new stock and

must be treated as such in its allotment, and the plaintiff had

fend-

was 1 right, as one of the original shareholders, to his proportion
— i this stock divided pro rata.  Martin v, Gibson (1); Punt
ok of . Nimonds (2); Percival v. Wright (3); York & North

hares, 5
(1) 10 Ont, W, R., 66, (2) (1903) 2 Chan, 506,

which (8) (1902) 2 Chan. 421,
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Midland  Railway Company v. Hudson (1); Parker v.

Hanws k1 aL Me Kenna (2); Panhard v, Panhard (3); Inperial Mercantile

r.
SUNMNER
KT AL,

Credit Association v. Coleman (4).

M. (i, Teed, K. (., for the defendants :—The defendant
Company ix a public one, organized in the interests of the
general publie, and not with the hope of gain. The Com-
pany could only buy and sell real estate for the purposes for
which it was organized.  Directors have diseretion to allot
stock as they will, if acting bona fide. Directors are trustees’
for the Company, not for individual shareholders,  No rights
are taken away from the plaintiff, and he stands in as good
a position as he did before this transfer. The Company is
the proper plaintiff in a suit of this nature, and the bill should
show why the plaintiff brought suit in his own name, and
not in the name of the Company,  Fraud is alleged, and if
the plaintifi’s bill is dismissed, the defendants are entitled to
costs,  Er parte Penney (5); Hilder v. Dexter (6); Re
London & Colonial Finance Corporation, Ltd. (7); Punt v.
Simonds (8); Martin v. Gibson (9); Percival v. Wright (10);
Foss v, Harbottle (11); Mosley v, Alston (12); Hamilton v.
Desjardin (13); Holland v. Baker (14); North West Trans-
portation Company, Ltd. v. Beatty (15).

J. D. Hazen, A, G., for the plaintiffs, in reply :—The
suit is properly brought by the plaintifi.  The Company is
not a public one, or of an eleemosynary character. Minority
of shareholders have rights which majority cannot override.
Stock in question must be regarded as new stock, and entirely
separate from the original capital stock.  Directors acted in

(1) 16 Beav, 485, (9) 10 Ont, W, R, 66,
(2) L. R. 10 Ch. Agr 06, (10) (1902) 2 Chan. 421.
(3) (1001 2 Ch. D. 518, (11) 2 Hare 461.

4) 6 E. & 1. App. 180, (12) 1 Philips, 790,

(5) 8 Chan. 446, (18) 1 Grant's Ch, R. 1.
(6) (1902) App. C. 474, (14) 8 Hare, 08,

(7) 77 L. T. 146, (15) 12 App. O. 589,

(8) 1008, 2 Chan, 500,
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their own interests, and not in the interests of the Company. 1908, N
Wenier v. Hooper's Telegraph Works (1); Hilder v. Deater (2). Harmis xr AL

v
SUMNER
1908, May 19, Barker, C. J, —
5 BARKER, C. J.

“The Moncton  Exhibition Association Company,
Limited,”” one of the defendants, was incorporated by an
\et of the Provincial Legislature in 1903, (3 Ed. VI
Chap. 87) with a eapital of $10,000, divided into 1,000
shares of 810 ench.  Its objects are specifically set forth in

er V.
antile

ndant
i the
Com=
es for

ullnt.

nstees See, 3 of the At but speaking generally, it was incorpor-
rights ated at the instance of a large number of the wealthiest and
good most influential residents of Moncton, for the purpose of es-
ny is tablishing a permanent exhibition at that place.  In order to
hould accomplish  that object, the Company was authorized to

acquire: property, erect buildings, hold exhibitions, award
prizes and do such things as are usual in the management of

., and
md if

led to matters of this kind,  Nine provisional directors were named
l; Re in the Aet for the purpose of organizing the Company, but
‘unt v. the permanent hoard  was to consist of five members (a
t(10); majority of whom were required to be residents of Moneton)

Yton V. clected from the members of the Company, and a further

Trans- nuniber not exceeding fifteen, to be chosen from the members
by the five members of the board first elected, It was pro-

vided by the Act that the selection of these fifteen members

—The wis to be made, so that, ax far as possible, the principal
any is branches of trade, commerce and agriculture, should be re-
nority presented at the board, . At present the board consists of

erride.
ntirely
ted in

fifteen members, all of whom have been joined with the Com-
pany as defendants in this suit.  After the Company had
been organized the directors proceedad to the selection of a
snitable property for their purpose.  Several sites were ex-
unined, but the directors finally settled upon the present one
= being in all respects the most desirable, It comprises about
thirty-one acres within a mile of the central part of Moneton;
Cix well drained 5 itis in the immediate vicinity of the Inter-

(1) 9 Ch, App. 850, (2) (1902) App. C. 474,
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colonial Railway, whose tracks can at a moderate cost be laid
to the exhibition grounds, so that live stock intended for ex-
hibition ¢an be conveyved divect to the buildings.  The Com-
pany  purchased the property for £4990, and by their
financial statement for the year ending with March, 1907,
there had been expended on the race teack, erection of stables
and other expenses in improving the ground and fencing it,
the sum of 87 466,41, No building< for exhibition purposes
have ax vet been erected, though T understand plans have
been made for the purpose.  The property is subject to a
mortgage for 86,000, for money borrowed to pay the pur-
chase money, and for improvements,

Thix As=ociation wasactively promoted by the defendant,
Mre. D L. Weleh, a prominent member of the Moneton bar,
who has resided in that city for many vears and taken an
active interest in its advancement,  There are probably
differences of opinion in reference to the advantages to be
derived from exhibitions to be held annually or at stated
intervals,  They are certainly most common throughout the
Dominion, and both Governments and Municipalities are con-
tinually recognizing their utility and their public character
by substantial money grants made in their aid.  What the
plaintif’s view on this sabject is 1 do not know, but Mr.
Weleh and the directors  co-operating with him entertain
very decided opinions that such an Association, properly
supported, while it might not and probably would not bring
any direct return to the shareholders in the way of dividends,
would be of immense advantage to the city generally,  Aet-
ing on thix view they prepared a stock list, solicited sub-
seriptions, selected the site, secured the property and gave
their time and labour gratuitously to the work, so far as it
has progressed.  Some five hundred and ninety-three shares
were subscribed for by upwards of one hundred persons,
in various amounts from one share up to fifty, Of these
the plaintifi took two shares, and according to the list of
shareholders submitted to the annual meeting in May, 1907,
the defendants then held in all one hundred and ninety-five
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w laid shares,  From 1904 up’to June, 1907, there was no material

‘or ex-

Com- ward,  The plaintiff seems to have acquired  seven shares
their during that period,  Such was the condition of matters in the
1907, carly part of 1907, when the Domiuion Government acquired
stables a traet of some two or three hundred acres of land adjoining
ing it, thix exhibition tract, for the purpose of erecting the new
rposes Intercoloninl ear works, and the result was that land in the
« have vicinity - rapidly  advanced in - price, According  to  the

¢ to o plaintifPs evidence the exhibition property which had been

e pur- purchased some l|||‘w}c~:|l'.~ before for 84,9090, and the im-
provements on which were unimportant in value except for
andant, the special purpose for whicli they were intended, had become
on bar, worth some sixty or seventy thousand dollars, This is prob-
ken an ibly an over estimate, but there does seem to have been a
obably substantial advance,  The defendants estimate the value at
from 220,000 to 825,000, The plaintiff secms to have set

stated abont immediately to purchase shares, and by the 15th July,

s to |u'

out the 1907, he had acquirad in all one hundred and eighty-eight

re con- Iy all of them at a premium, and some of them
for 825 a share, At this time four hundred and seven shares
of the original eapital stock of the Company had never been
subscribedd for,  In May, 1907, Mr. Weleh, who was then
and always has heen, seeretary of the ( ‘ompany, subseribed the
original subseription list for these four hundred and seven
shares, and deposited with himself, as representing Mr, Clark
cidends, the treasurer of the Company, his own cheque for 84,070, heing

Act- the par value of the stock.  In doing this Mr, Weleh acted
without the knowledge of the directors in any way.  He did
not consult, but acted, or at all events professed to act, under
i resolution or bye-law of the Company passed in 1906,
wthorizing the sale of the unissued stock. The minute
persons, book of the Company had been destroyed by a fire which
) these tok place in Mr. Weleh’s office. At all events it with other
. list of books had never been seen since the fire,  But the fact that
v, 1907, sicha resolution had been in fact passed was sworn to
\ety-five positively by Mr, Weleh., The subscription for these un-

wracter
hat the
ut Mr,
ntertain
yrnp«rl'\‘
it bring

el sub-
Wl gave
far as it
e shares

chiange in the holdings, new shareholders did not come for- Hanms kr
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issued shares soon became known to the plaintiff,  He im-
mediately protested against their being so disposed of, and
claimed a right as a shareholder to participate in any disposal
of these shares,  His elaim as now put forward, and as put
forward before the director’s meeting on the 15tk of July is,
that as a holder of one hundred and eighty-eight shares he
was absolutely entitled to a pro rata number of these
four hundred and seven shares, or if they were not
alloted among the existing shareholders, that they should be
sold at auction for the benefit of the Company.  Mr, Welch,
in consequence of the plaintif’s action, consented to submit
the matter to the Board.  His cheque was not presented for
payment, and the matter came before the directors at a meet-
ing held on the 15th July, 1907, at which, according to the
minutes, the following directors were present, that is the de-
fendants  Bell, Kinnear, Thompson, Harris, Humphrey,
Jones, Clark, McCuag, McSweenoy, Masters, Higgins and
Sumner.  When the question of Welel’s subseription for
these shares came up for discussion, Senator McSweeney read
two letters which the plaintiff had given him for the purpose,
Only one of these is important. It is dated July 15th, 1907,
addressed to the directors of the Company, and is as follows :

Gentlemen,—On behalf of myself and other stock-
holders of the above named Company, T do hereby protest
against the sale of the treasury stock of this Company in
any other manner than by first offering it to the present
stockholders of the Company pro rata, and in defanlt of their
accepting their respective allotment the placing of it to public
competition by public sale.  Any other method of the dis
position of such treasury stock would be unjust, unconstitu-
tional and contrary to the spirit and provisions of the N, B,
Joint Stoek Companies Aet, being Chap. 85 of the Consoli-
dated Statutes,

Yours respectiully,

Greo, L, Harris,

On behalf of myself and other stockholders of the Maritime
Exhibition Company.

fro
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Te im- The minute of the meeting recording the board’s action
of, and i< to this letter and the subseription for the shares by Welch

i»“l“"‘"l i« s follows :—* Senator MeSweeny presented two letters
as |ml
Tuly is,

wes he

from Mr, George L., Harris; which were read to the meeting
mel o motion ordered to be filed,”  “The secretary l't'|ml‘lu|
that he had personally subseribed four hundred and seven
these shares of the unsold capital stock believing it to be in the
re not interests of the Company to do =0, It wos moved ln)' Capt.
ould be Masters and seconded by W, F. Humphrey that the sale
Weleh, of the four hundred and seven sharves of the capital
submit
ited for

a meet-

stock of the Company to Mr. Weleh be ratified and con-
firmed, and the officers of the Company authorized and
lirected to issue a stoek certifieate for the same to him, on
r to the

the de-
nphrey,

pavment for the stoek.,” It is therefore plain that in taking
thi= action the divectors actel with full knowledge of the
plaintiff’s elaim and the ground upon which he based it, A
ins and certificate for the four hundred and seven sharves was then
jon for st to Weleh, and at the same meeting, or at all events
ey read mmediately  afterwards, the defendants  purchased  from
iilll'l"’”'n
h. 1907,

follows :

Weleh shares as follows :—Sumner 50, Senator MeSweeny
25, Kinnear 10, Clark 10, Bell 10, Mare 20, Humphrey
20, John HL Harris 10, Cole 10, Masters 5, Jones 10,

Higginsg 20 and MeCuag 10, For these they paid par or at

» stock- the vate of 810 a share,  Mr. Weleh states, and in this he

wrotest X . ~

! i confirmed by all the directors, that it was understood be-
jpany i ' g SRR

present cen them, as acondition of Weleh's sale to them, that l!lv_\

t of their
to pul»liv
the dis-
constitu-
he N. B.
Consoli-

should all stand together and hold the property for exhi-
ion purposes and not permit it to be sold,  This suit was
nmenced a few days later,

The plaintiff has sued on behalt of himself and all other
rehoiders of the Company, and in his hill he alleges that

the sale of the stock to Weleh was not mde bona fide, and

nt for the directors in the

it he was acting merely as age

ARRIB waction, and that it was part of a plan by which they
RIS, i !
nred the stock at par, which was far below its value,
Maritime IS i as follows, “That the defendunts have frandulently

Lode No KRB,
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conspired among  themselves, knowing the value of said
treasury stock to be far more than par, to take it up them-
selves at a price or sum far less than its real worth, and
therehy depriving the Company of the profits they could have
obtained by the sale of the said stock in the open market, or
depriving the other sharcholders of the benefits they wonld
obtain by a pro rata distribution of the said stock among
themselves at the price of par”  Soe, 20 alleges that the
issue of stock was altra vives of the divetors and made with-
out any Iawful anthority from the Company or otherwise,
and that it was frandulent and a breach of trust on the part
of the divectors,  The bill prays a declaration that the issue
of the stock to Weleh was frandulent and in excess of the
powers of the directors, and that the transfers should be set
aside, or that the holders hold them in trust for the Company,
It will be seen therefore that the plaintiff sceks no relief for
himself.  The only relief asked for is for the ( ‘ompany.
There ix no doubt in my mind that the plaintifi’s sole
object in buying up these shares was to obtain control of the

Company, with a view to forcing a sale of the property for

the pecuniary benefit of humself as a sharcholder, quite re-
gardless whether or not the result would be to destroy the
association, and entirely defeat the purpose and object for
which it was inrurpur.nml, So long as it gave no prospect
of any direct pecuniary return the value of two shares re-

r to leave its

presented his interest in ity and he was willis

management to those who were gratuitonsly giving their time

and their labour for the purpose.  But when by a combina-
tion of cirenmstances, in no way brought about by him, the
property, according to his estimate, van up in value from
abont £166 an acre to $2,000, matters assumed an entirvely
different aspect. It is due to the plaintiff to say that he has
not disguised his object, and that in coming here he is not
asking for favours but demanding rights, It is; however,
due to the general body of sharcholders to say that, so far s

the evidence shows, not one has come forward in support of

this action or of the policy and purpose which are at the back
of it,
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£ said I'he plaintiff rests his claim on two grounds,  In the 1908,

them- first place he contends as a shareholder, having at the time Hagws er an

v.
h, and one hundred and eighty-eight shares, he was entitled as of  Svssee

A = . .’_ . = ET AL,
d have vight to a pro rata share of this unissued stock, and that the , o
ket, or divectors had no legal rvight to withhold them.  And in the

wonld sceond place he charges the directors with fraud in securing
among

the shares for themselves, and with doing an illegal act in
it the

disposing of tham at par, when they were worth a premium
» with- in the open market.  The plaintifi has not always put for-

erwise, ward his elaim in the same terms.  In the first pla
he part

he elaimed a right to one hundred and eighty-cight shares

e issue becanse the divectors, or a majority of them, had been allowed

of the to double their holdings,  So strong was he in that view,
| be =et that on going to Boston a day or two after the meeting held

mpany. on the 15th July, he left a certifiecd cheque for $1880 with
lief for Weleh to pay for these one hundred and eighty-eight
.
P's sole
| of the

rty for

extra shares at par and =0 ~l|'¢;|1~_r|)‘ did he feel on this
point that he sent a telegram from Boston® to the defend-
mt, John H. Harris,  threatening some  very dreadful

things if his demand was not acceded to.  The plaintiff

nte re- o lawyer, and 1 presume conversant  with  matters

roy the of this Kind, and it does strike me as unusual that

ject for ith his knowledge of this alleged illegality, and his opinion

wospect < to the fraud alleged to be w vapped up in this transaction,

res re- i should have evineed such a determination to be a partici-

ave Iis pator in it.  Dealing with the ense as it is now |n|’«-~u'||lw|, |

eI e understand  that, as a matter of law, it is contended that

nnbina- under no cirenmstances, unless hy some special authority by

tim, the statute, ean divectors sell the original shares of a Company

e from cept at the market rate where they are at a premium,

entirely \nd 1 oalso understand it to be argued, that as regards

t he has these four hundred and seven  shares in question, the

* 18 Dot rectors were  obliged  to offer to allot  them among

owever, the existing  shareholders at o fixed price, and as to

w far a8 those shares not accepted they must be sold at public

port of
the back

anction, 1 do not agree with either of these proposi-
tions, I think there is o distinetion which has escaped the
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1908, plaintifi’s attention hetween the original shares of a Company
Hamsas e acand an added or new issue of stock, It is true that without

SUNNER special anthority original sharves cannot be parted with at o
boirt !

T discount, beeanse if that were so in the case of compromise
with limited liability the shares would not realize what they

are hound to pay, that is the face value in full. - That is the
price the holder pays for the immunity from further liability.

This would not be done if they were sold at a discount, and
the Company would never realize from its shares the eapital
authorized for its operation,  Noeth-West Eleetrie (o, v,
Walsh (1); Ooregum Gold Mining Co. v. Roper (2).

Jut there i= no rule that Lam aware of which absolutely
prevents directors, who represent the Company and have the
most of its powers, from selling shares where they are at a
premium, except at that preminm, In Hilder v. Dexter, (3)
at page 480, Lord Davey says, “1 am not aware of any law
which obliges a company  to issue its shares above par be-
cause they are sileable at a premium in the market. Tt de-
pends on the cirenmstances of ench ease whether it will be
prudent or even possible to do so, and it ix a question for the
directors to decide,”  The same opinion is expressed by the
Lords Justices in In re London & Colonial Finanee Corpor-
ation (1), It seems to me a mistake to say that these shares
had any marketable value in the proper sense of that teri,
What was it?  No one was buying or wishing to buy exeept
plaintifi.  For his purposes he was willing to pay all the
way from par to 825 a shave.  What premiom between these
two limits represents the market price?  This ense seems to
me to be one in which the diseretion of the directors may well

be exercised 3 and when once the sale is made at par, it is not

competent for a private shareholder to question the exercise

! of diseretion by the directors, That is a matter between

them and the Company.  What possible  difference there

can be as to the right of selling these four hundred and

seven  shares and  the  rvemainder of  the one  thousand

(1) 208, €. R, 33, (3) (1002) A, C. 474
(2) (1892) A. C, 125, (4 77 LT Rep. 146,
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npany shares previously  sold T cannot sce.  The Attorney 1908.
illmull General alluded to the time that had elapsed between ll\nm:'u- AL
h b 1904 and 1907, during which no stock was issued, but SuMNER
o that ean have nothing to do with the point. 1 admit, that RARER. 0.3,
it they us to the issne of new stock that is not the original capital

s the stock, there is a different rule.  In my opinion the directors

bility. had a perfectly good right in the exercise of their diseretion

t, and to dispose of the shares to Weleh, always supposing the

capital transaction was bona fide,  As to that the direet evidence is
6. all one way, and unless T am to disregard it altogether, my
finding must be in their favour, It was put forward as a

olutel$ strong argument in support of the plaintifi’s allegation in the
e the hill s to the want of good faith on the defendants’ part, that
o the Company as a business venture had not been a success
ter, (3) that up to the present time the net proceeds had not been
av law large, and that it would be entirely disregarding all the rules
.;;r ) by which facts are inferved, to find, first, that Welch, a man

It de- of moderate means, should as a mere philanthropic act

vill he borrow 24,000 in order to purchase these shares; and second,

for the that all these directors should, with the same unsclfish
by e motive, contribute their money and double their holdings in
,.,'“,/ml,_ this Company with no expectation of gain to themselves,
y shines beyond what might come to them in common with the citizens

b L of Moncton generally, It was said that these defendants
except were shrewd business men, and that it would be most un-
all the reasonable, after all that had taken place, to infer that they
on these had really any other objeet in view than the money which
they would make by renson of the enhanced value of the

.:.T‘:\.“lll’ Company’s property. 1 recognize the force of this argument,
il'i~ not but it is not conclusive,  Of the fifteen defendants, all save
i xbiag three gave evidence,  In the most unreserved way they all
hetween swear that they knew nothing of Weleh taking the shares
e thete until after he had subseribed for them, that he was in no way

wd and iting for them, and that they had nothing whatever to do
el with it until after the sale had been ratified by the directors
it their meeting on the 15th of July; and that when they

e purchased from Welch, it was with the distinet understand-

16,
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i 1908, ing that the object of the Company, that is the exhibition "
’ thui e arproject, should not be sacrificed by a sale of its property. It it

Suwvek was also said that if the plaintiff had been allotted the shares »
¥ saracrn. (5. Which he claimed, he wonld not have a controlling intere, W
That i= true, but he would have been =0 much nearer the I
accomplishment of his purpose, It is also said that another th
site was available for exhibition purposes and therefore the v,
sale of the Company’s present property did not necessarily -
involve a destruction of the Company itself.  The evidence
shows that there ix one other available site, which though not
nearly o suitable or convenient for exhibition purposes as the o
present, might answer the purpose, It is, however, common Vi
knowledge that the dificulties which stand in the way of "
organizing and establishing on a working basis associations po
of thi= nature are so great, ax to vender it impossible that o pr
sccond attempt would be made, or if made, that it would be ot
successful,  From supposing that in taking these shares these the
defendants acted hona fide for the purpose of preserving the of
Company, and in order to carry out the objects for which it sl
was incorporated and defeat the plaintifi's efforts in an entively all
opposite direction, does the transaction necessarily  become of
fraudulent or illegal, because it may, turn out that at some the
future time the property may be sold, and the defendants de- of
rive =some benefit from its advanced value, as holders of these Co
shave<? 1 think not.  The directors, in what they did, have .
done nothing which the Company itself could not have done ; it
and if they have been guilty of negligence or improper con- of
duet in the management of the Compuny’s affairs, or the dis- the
posal of its prgperty, or have done an act which, as between filii
them and the Company, may be voidable, the Company itself o i
can ratify and confirm what the directors have thus done, and o
in such cases the minority of the shareholders must vield to Iu
the majority.  Patrick v, The Empire Coal Co, (1) and cnses
there cited,
I take it ax settled by numerous anthorities that in any
case like the present, where there is an absence of fraud, and
{1) 3N, B. Eq. 571,
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where the act complained of is not wltra vives the corporation 1908,
itself, the majority of the sharcholders are the only persons Hawws er a1
who can complain, provided they are not themselves the BUNNER
wrongdoers, and that any  proceeding ealling the aet in g oo
question must be in the name of the Company itself, unless
the Company  rvefuses to act.  Foss v, Harbottle (1); Mozley
v. Alston (2); MeDoungall v, Gardiner (3).  Precisely the
<ime rule given in the United States,  Hawes v, Oakland (4).
In Gray v. Lewix (5), at page 1050, James, L. J., says—
<At i very important in order to avoid oppressive litigation
to adhere to the rule laid down in Mozley v. Alston and
Foss v, Harbottle, which eases have always been considerad
1= =ettling the law of this Court, that where there is a cor-
porate body eapable of filing a bill for itself, to recover
property either from its directors or officers, or from any
other person, that corporate hody is the proper plaintiff, and
the only proper plaintifi,  One object of incorporating bodies
of thi= kind was, in my opinion, to avoid the multiplicity of
<uits. which might have arisen, where one sharcholder was
dlowed to file a bill on behalf of himself and a great number
of other shareholders.”  Now the sole object of this bill is
that these shares should be returned to the Company as part
of its assets, illegally in the hands of the directors,  But the
Company must have the right to say, ever if the transaction
conld be regarded as a voidable one, we will confirm it, for
twas a beneficial act done in the interest of the whole body
of the shareholders,  That right cannot be taken away from
the shareholders at the will of an individual shareholder by
filing o bill and carrving on litigation of his own, in reference
to the Company’s affairs, simply because for reasons personal
(o himself he happens to differ from evervone else interested,
Burland v, Farle, (6),

The Bill must be dismissed with costs,

(1) 2 Hare, {061, (4) 14 U, 8. 450,
(2) 1 Ph. 700, (5) 8Ch. Ap. 1085,
#) 1 Chan. D, 13, (6) (1902) A, O, 83,




-0

1908,
May 19,

NEW BRUNSWICK EQUITY REPORTS, [\'l)l..

McKENZIE v. McLEOD gr AL

Mortgage — Redemption— Rate of interest— Tender — Condition
altached to tender—Disclaimer—Costs,

In a mortgage of real estate, the proviso for payment was that
the principal should be paid in five equal annual instalments,
with interest semi-annually at eight per cent.: and five
promissory notes with interest at that rate were given,

Held, that in a suit for redemption, when there was no special
agreement for interest on overdue payments, the mortgagor
adopting a certain rate higher than the statutory one and
making payments under it, was bound by that vate so far as
payments actually made were concerned, but was not bound
as to unmade or future payments, and only the statutory rate
could be enforced.

Held, that a demand for a discharge of the mortgage and release
of the debt, accompanying a tender by the mortgagor, made
the tender a conditional one.

Held, that when the mortgagee hampered and oppressed the
wortgagor, and obstructed his suit in every possible way,
the mortgagee, while entitled to the genera! costs of suit,
would lose the costs of his own unnecessary pleadings, and
would be compelled to pay the costs of any such pleadings
by the mortgagor as were occasioned by his procedure,

If there had been a sufficient and unconditional tender by the
mortgagor before suit, the mortgagee would have been liable
for the costs of the suit,

Held, that a defendant who answered, and later on filed a dis-
claimer, would lose his costs, even if successful in having the
bill dismissed as against him.

Bill filed for redemption. This was a motion to con-
firm the referec’s report, which had been excepted to by the
defendants,  The facts fully appenr in the judgment of the
Court,

M. N. Coclkburn, K. C., and J. W. Richardson, for the
plaintiff,

M. Mae Monagle, K. C., for the defendants.
Argument was heard April 21, 1908,

M. MaeMonagle, K. C., in support of the exceptions,
for the defendants :—Referee should have allowed interest at
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eight per cent. instead of at six on the overdue payments, 1908,

and also all the defendants’ expenses, amounting to $48.55, M K
Jackson v. Richardson (1); King v. Keith (2). There was "L(-;-LAH:")
no wood tender, for a tender to be good must be uncon-
- ditional, and in this case there was a condition attached.
wdition
Here there was no legal tender, only an offer: 9 Bacon's
\bridgement (3); Coote on Mortgages (4).  Hugh A, McLeod

as that : . . o . X
has diselaimed, and bill should be dismissed as against him,

ments,

d five allowing him his costs ¢ Teed v, Carruthers (5); Wilson v.
1. ;

special Horubrook (G).  There has been no misconduct on the part
"F’"K“'l' of the defendants, and as mortgagees they are entitled to
e and

) far as their costs:  Thomas v, Girean (7).

hound

ry rate . N. Cockburn, K. C., in support of the motion, for

release ihe plaintifi :—Referee was vight in caleulating interest at six
gy per eent., as when there is no special agreement only the statu-
ed the tory rate ean be charged on overdue payments : The People’s
‘]:f ‘::ﬂ: Locn and Deposit Co. v, Grant (8); Daniell v. Sinelair () ;
z::h';::-'. Vurchie v, Theriault (10); Coote on Mortgages (11).  The
e, defendant Hugh A, MeLeod answered, and afterwards dis-
|||’|-‘i'ull:;:: cliimed, and if bill is  dismissed against him it <hould

he withont costs: Roberts v, Howe (12); Lame v, Guerette
Im:( ‘lili:; 13); Horn v, Kennedy (14); Coote on Mortgages (15) ; Dan.

Chan, Plead, and Pract. (16).  There was a good tender ;

money was offered, and offer was met with a square refusal,
KI“H.IH- Fender was unconditional,  The plaintifi has been forced
w the

j into Court to obtain her rights, and it would be a great in-
of the justice if she is compelled to pay the defendants’ costs, as

they have acted wrongfully :  Gregg v. Slater (17);  Detillin

for the (1) 1 Eq. N. B. R. 825. () 6 App. Cases 181,

(2) 1 Eq. B. R. i3S, (10) 1 Eq. N. B. R, 588,
3) Pp. 314, 315 and 316, (11) 4th \‘:ll. 808,
(4) 4th Ed. p. 885 (12) 1 Eq. N, B. R. 139,
(5 2Y. & C. Ch. R. 30, (13) 1 Kq. N. B. R, 199,
(6) 1 Han. N. B, R. 168, (14) True. N. B. Eq Cases 311,
(7) 1 Eq. N. B R. 314, (15) 4th Ed. 732,
(%) 18 Can, 8. C. R, 262, (16) 4th Ed. 709,
: (17) 22 Beav. 314.
ptions,

rest at
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1908, v, Gale (1);  Bryson v. Huntington (2); Roberts v.
MeReszie Willions (3);  Ashworth v, Lord (4);  Livingstone v. Bank
r.
McLkon  of New Branswick (5).
kI AL b
B Mae Monagle, K. C., in reply.
1908, May 19, Barker, C.J.

Redemption Bill,

The mortgage in question was made by one Alexander
S. McKenzie, the husband of the present plaintiff, to one
Howard B, MeAllister on the 12th November, 1896, to
secure the sum of $3500 and interest. It was assigned on the
Gth March, 1807, to one Hattie F. Clark, wife of Augustus
T. Clark.  The Clarks assigned it to the defendant, Mary
Ann MeLeod, on the 25th February, 1907, and by varions
convevanees the equity of redemption became vested in the
present plaintiff,  Her husband died intestate on the 11th
October, 1901, leaving three children, who by their separate
conveyances transferred their interest in the equity of redem-
tion to the plaintifi.  These conveyances are dated respectively
as follows:—Oectober 13th, 1906, March 29th, 1907, and
April Sthy 1907, On the 14th March, 1907, a little over a
month after the mortgage had been assigned to the defendant,
she and her hushand gave a notice of sale, under the power
contained in the mortgage, to take place on the 24th April.
On the 4th of April, the plaintifi made a tender of what she
alleged to be due on the mortgage and expenses, $414 in all.
This was not aceepted.  The plaintiff then filed this bill, and
on her application I granted an injunction staying the sale,
and ordering the $414 to be paid into Court, where it still
remains, subject to the order of this Court.  That order was
made April 15th, 1907, and the money was paid in on the
20th of that month,  When the canse came down for hearing

(1) 7 Vesy 583; 18 E.R.C, 502, 3) 4 Have 128,

(2) 25Grant’s Ch. R.Up, Can.265.  (4) 36 L. R. Ch. D. 545.
(5) 6 Allen N, B. R, 252,
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rts v. | referved it to a Referee to report the amount then due on

Banl the mortgage, as well as the amount due on the 4th April,
1907, when the alleged tender was made, The Referee has
reported that on the 4th April, 1907, the sum of $355.53

and on” the 4th Febrnary, 1908, the sum of $372.67 was due,

including in both eases a sum of 87 to cover the expenses of
drawing and publighing the notice of sale.  In computing the
amount due, the Referee allowed interest at the rate of 8%
as stipulated for in the mortgage until the due date of
xander the =everal instalments, and on overdue principal at the rate
to one of 6%.  Exceptions were filed, and this matter now
06, to comes before me on a motion to confirm the Referex’s report.

on the feree does not seem to have had any evidence before

oustis him, except the commisgion issued for the examination of Clark
g
| Mxpy to shew the payments made while he had the mortgage. The

arious defendants filed an account before the Referee by which they

in the claimed, for principal and interest due February 4th, 1908,
11th

parate

S5UL10 as against 836567 as reported by the Referee, a

difference of $225.

3. The first exception relates to the
redem- admissability of some evidence before the Referee, taken
ctively under the commission, I disposed of that on the argument
7. and ulversely to the defendants,  The second exception is as fol-
over s lows:—¢ Referee improperly disallowed simple interest
mdant, at the rate of eight per cent, per annum after each instalment
power became due, although evidence is that each payment (except

April.
hat =he

one) was for interest at 8% per annum, by agreement
iter interest was due from time to time.”  The proviso for
in all.
ill, and

pavment in the mortgage is as follows: —“ Provided always
that if the said Alexander S, McKenzie, his heirs, ete,, shall
e sale, and do pay unto the said Howard B, MeAllister, his heirs,
it still

ler was

ctey, the full sum of $300 in five equal annual instalments of
100 each, with interest semi-annually thereon at 87

on the 1= by five promissory notes of even date herewith given.”

hearing [iese notes are made payable “with interest semi-annually
aring : b

8% It was not denied that interest under a pro-
- viso such as this could only be allowed at the rate of 6%
b5, )
on payments overdue as settled by St John v, Rykert

-1
1

1908,
MeKENZIE

.
McLeon
ET AL

BArker, €. J
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(Iy; and The People’s Loan Co, v. Grant (2); and followed
in this Court (prior to the date of this mortgage) in Hanford
v. Howard (3); unless there was some binding agreement to
the contrary.  There certainly i= no such agreement in the
mortgage itself, but assuming for the sake of argument

that a subsequent agreement between the parties  could

be made in consideration of forbearance or some other
good  consideration, charging the property with interest
by way of damages after default, at a rate exceeding the
statutory rate, has that been done here? The defendants
set up in their answer that such an agreement was
made, and the onus of establishing it ix on them. I think
I may assume that there never was any such agreement
made, cither orally or in writing. If there had been,
the fact could easily have been proved.  Am I to infer it,
and if =0 upon what facts?  The Referee has simply made a
caleulation of the interest on the basis that six per cent, was to
be the rate after the due date, and he has eredited payments
amonnting in all to 8506, The defendants dispute not only
the correctness of the principle upon which this caleulation is
made, inusmuch as 8%  instead of 6% should have
been allowed, but they also dispute the correctness of
the amount of the credits, and allege that the $506 is too
much by 8148, 1 have no doubt, whatever, that the $500 is
the correct amount.  The receipts, endorsements on the notes,
and the positive evidence of Clark all shew it, and it was on
that basis the defendants themselves arrived at $405 as the
amount due when they purchased the mortgage, and which
they paid for it.  The other point is not so easily disposed of,
but after giving the matter careful consideration, I have come
to the conclusion, under the peculiar circumstances of this
case, that the plaintiff has no just ground of complaint if she
is held liable for the interest at the higher rate.  The plain-
tiff has produced receipts for the eighteen payments which
together make up the $506 credited.  The first two are for

(1) 10 Can. 8. C. R, 278, (2) 18 Can. S. C. R. 262,
() 1 N. B, Eq. 241,
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the interest due in May and November, 1897, before default,
and are unimportant,  The third one is dated June 135th,
1898, and is “in ./'u// :!/' intevest on mortgage to _|I:1!/ 12th,
1598 All of the other receipts down to that of November

yufm't'
ent to
in the
nment 12th, 1901, nine of them, I think, are all for interest in
could full to a certain date, or, on account of interest due at a cer-
other tain date.  The receipt dated Nov. 12th, 1901, which is the
iterest last in that particular form iz as follows :—¢ Rec’d of J. D,
g the MeKenzie thivty dollars interest on mortgage to date.”  These
wants receipts all given by Clark to whom all the payments were
[ was
think

ement

made,  This last $50 made $200 in all, paid ap to that time
specifically for interest, and there had acerned due up to that
time £200, if the 8% were allowed, as it of course

been, was,  One of the notes had been overdue then for four years,

fer it, one for three, one for two and one for one, and the remaining

mde a note fell due on the 12th November, 1901,  Now I find it
was to difficult to see upon what principle such a payment can be

ments recalled,  Tf A voluntarily pays B £100 in full for interest

t only ona ecertain mortgage to a certain date, and both parties
tion is know that the interest is ealeulated at the rate of 8%,
have how ean it be said that A has not agreed to pay it?  He has
ess of not only agreed to do o, but he has actually done <o, and in
is too the absence of any mistake of fact or of law—and there is no
500 is suggestion here of either, there is certainly no evidence of
notes, either—1 think such a payvment ought not to be disturbed.
Vs on Fhat, however, does not necessarily give rise to an inference
us the 1= to foture transactions of a similar character, where the
which precise object of the payment is not stated.  On the Sth
sed of, Febraary, 1904, there was a payment made of 830, OF this
reome
f this

if she

S10, according to the terms of the receipt, was for interest
i 810 on account of principal.  On the 16th Febroary,
1903, 820 was paid on account of interest, and a similar
plain- sum on the Sth July, 1903, These two with 840 paid
which i the Sth February, 1904, made up the £30 or two vear's
we for mterest from November 12th, 1901, to November 12th,
1903, The last three payments, amounting in all to $216,

re l'1~|n't~~vlm-d first |[\ a l'w('ipl for 866, dated December

62,

1908,
MceKENziE

v,
McLron
ET AL,

Barken, O,




78 NEW BRUNSWICK EQUITY REPORTS, [vor. .|

1008, 1thy 1904, which is said to be on account of interest ; one is

MK gz for 830, dated December Tth, 1905, and the last for $100 on due
MeLkon  siecount, By these receipts it may be said the plaintifi has i5
nm';\lp.;‘vl« 2} neither made nor assented to any specific appropriation of the notic
money, and she is therefore free to insist upon her legal rights pute
as to the statutory rate of interest after November 12, 1903, defer
To a certain extent this is =0, When, however, in the case the 1

of a series of transactions like these, hetween mortgagor and had

mortgagee in reference to the same seeurity, and extending and
over a period of ten years, for more than half of which the at th
mortgagor was in default, you find them uniformly adopting inten
a certain rate for the caleuiation of their interest, and pay- the
ments are made on that basis; and there is no suggestion of stibse
mistake, the inference is not unnatural, that as to later pay- payn
ment< of interest on the same mortgage, the same rate has imoy
heen agreed to, though the evidence of the fact may not he n G
<o clear. It ix not a necessary inference, but, in the absence what
of evidence to the contrary, it is not, I think, an unreason- plain
able one.  Before this suit was commenced the plaintiff pro- asker
ceeded to make a tender of the amount due, and in doing so what,
her =olicitor, on her behalf, in addition to offering the 8414 imon
tendered, served the defendants with a formal notice signed recog

by the plaintiff, in which is shown how the $414 is arrived ad
at,  After stating her desire to redeem the property and pay cums
all the moneyvs due on the mortgage, it states thus: 1 here- of he
with and at the same time of the service of this notice upon of th
vou, tender you the said Hugh A, MeLead and you  the nade
saidd Mary Ann MeLeod, with the said money o due there- princi
on (that is on the mortgage) as follows :— Ihese
for th
The amount due on the said mortgage at the date the p
| of assignment to you, and which amount yon tendel
e paid for the said assignment. ............. 8405 60 il

i Interest on $405.00 from February 25th, 1907, to

i April 5th, 1907, 8t8% . .. ceeerosornisss 340 ff T lm
Costs of publishing notice of mortgage hll(' s 1 00 the p

mortg
rtg

$412 46 '_'l’:ll;h
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ne is There is a very material difference hetween the amount 1908,

0 on due if interest is allowed at 8% and the amount if it McKeszie
" has

f the

v,
is allowed at 6%.  The plaintiff, in serving this g
I|il|il’l‘. wis not M‘('I\ill}_f to l'm'l'l H) 1'on|prn|ni>(' of some (|I.~-“‘"M|L oJ.

iwhts puted claim.  She had never had any dealings with the
903, defendants in reference to this mortgage at all.  She had all
case the receipts in her possession, she knew exactly what she
s and had paid,  She knew that the 8405 paid by the defendants,

\ding and which she ealls “the amount due on the said mortgage
I
1 the

pting

at the date of assignment to yon,” was made up by allowing
interest at the rate of 8%, and in order (o compute
pay- the amount due at the time of the offer, she adds the
' .“‘- subsequent interest, wunlmlwl also at 8%. Having the

payments, it was a very simple caleulation to arrive at the

pay« : S - ‘ bk

y has mount due for principal and interest.  If it is made up on
it he a 6% Dbasis, the balance will be some $50 less than
—— what this tender makes it, It is unreasonable to suppose the

ABOT= plaintifi. or her solicitor was willing, without being even
wked to do so, to throw away this sum for no purpose
vhatever. I regard it as a deliberate adoption of that

mount as due, and as strong evidence that the plaintiff

IlI‘U-
ng so
8414

ey recognized a liability to pay interest at the rate of 8%

rived md was willing to act upon it.  There is another cir-
pay cumstance pointing to the same conclusion,  In section 4
G of her bill in this suit, the plaintifi sets out the assienment
here- 1 =

upon of the mortgage by Clark to the defendant as having been

the nede for the sum of $405, “being the amount then due for
hiatte principal and interest under and upon the said mortgage.”
Fhese are not words of recital taken from the assignment,
lor they are not there; l|||-)' aresthe allegations of a tact by
the plaintifi in her bill.  In section 12 the notice of the
tender is set out, and there follows an allegation “that there
was tendered and offered to the defendants the sum of $414
of lawful money of Canada, as the amount then due from
the plaintifi to the defendants under and upon the said
e mortgage, in part recited and referred to in the second para-

graph of this bill; and as the consideration for which the
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1908, plaintifi  was entitled  to have the mortgage cancelled.”

Mekeszie And in the interrogatories the defendants are asked  this
4

‘ : “hll.‘::'v" question in section 4, “Was not the sum of $405 the amount amot
! s ¢ o, then due upon said mortgage, and if not, what amount was The
then due thereon?” In an aflidavit made by the plaintifi’s follo
solicitor verifying the bill for the purpose of applying for
the injunction, he states the particulars of the tender which Prine
he made,  He says: 1 then told her” (that is, the defend- Inter
ant, Mary A, McLeod) “that I had as solicitor for Martha Ttes
D, MeKenzie, the amount of $412,46 to offer her the said
Mary Aun MeLeod, and the said Hugh MelLeod to pay the
amount as far as I could ascertain what was due for prinei-
/u//_ intevest and costs qf u:h'.r)/m’,q/ setle :f/' o rly, and
‘ that 1 would, ete.” 1 do not wish to be considered as hold- s
ing that a mere tender of a specific sum of money by a
mortgacor to a mortgagee as the amount due on the mort- ’
wuge is necessarily evidence against the mortgagor of the $433.
amount due,  The cireumstances herve are, however, unusual,
The only question I am now dealing with ix whether the Prine
plaintifi has herself fixed or assented to the appropriation of llll('rf
the last three payments to the payment of interest computed IIII('r;
at the rate of 8%, as she had done in  reference to ’
previous payments.  In order-to demonstrate to the defend-
ants that her tender is suflicient, she undertook to show how
she makes up the amount then due on the mortgage, and she
takes as a starting ,.nim the $105 |v|i«l by them on the 25th \
February, 1907, as the amount due at that date, and she S
adds the subsequent interest made up at 8%.  In the 4
notice ol tender she sayvs: “The amount due on this mort- in all
gage at the date of the assignment to vou, and which amount prepar
vou paid for the assignment was 2405, If vou eliminate publis]
the question of mistake, this statement ean only be true on fendan
8 § the theory that the puyments in guestion were made like the that ar
? l { previous ones in pursuance of an  agreement to pay the was i
f } S% interest, which must be inferred from the circum- 8 alove |
i | t stances,  This, however, has no reference to future trans- April,
!‘ ! actions, and 1 am disposed to think, notwithstanding that the the 4t
| 1 ! VoL,
4)
,
{
L ]
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'llv”

this

plaintifi charges herself in the notice of tender with 8¢
after the 25th  February, 1907, in making up the
wmnt amount to be tendered, she is not bound to pay over 6%.
wias
iff’s

for

The amount due for principal and interest I state as
follows :—

PRl o5 o 55 s AR AN 3 5 s r s £500 00
Interest at 8% from Nov., 12th, 1896, to
February 25th, 1907, 10 years and 105 days, 411 51
Interest from Feb. 25th, 1907, to 4th April, 1907,
38 days, at 6% .

iich
mnd-
‘tha

said

12

the _
$914 63
Deduct payments . . ..o sos s saivias .06 00

!N'I.‘
and

old- \mount due April 4th, 1907 .. ... ..., coo.. 8408 63

W oa
ort- The amount due on the 4th February, 1908, will be
the $433.78, made up as follows :—
ual.

the e A s $£500 00
e Interest at 8% from Nov. 12, 1806, to Feb, )

25, 1907, 10 years and 105 days ......... {11 51

ited Interest from Feb. 25, 1907, to Feb, 4, 1908, 344

to ORI R DI ver st iis 200 o 0 i o 9 28 27

- IS S =
$939 78

I.U\\'
she Deduct payments .. .................. 50600
)5 e —_——
"';h Amount due on Feb, 4th, 1908, .. ............ $433 78
she
the As to the charges claimed by the defendants amounting

jort- in all to 848.55, the referee allowed two—$3 charged for
preparing the notice of sale for publication, and 84 paid for
publishing it. These are the amounts charged by the de-
L on fendants” solicitor for these services, and there is no evidence
the that any other services were performed. 1 think the referee
the was right in rejecting the others. Adding this $7 to the
- ahove balances, there was due on all accounts on the 4th of
April, 1907, when the tender was made, $415.63, and on
the the 4th February, 1908, $440.78.

VOL. 4. N.B.E.R.—6,
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1 1908, I come now to the question of costs, and first as to the litigic
| Mekesze alleged tender.  That the plaintiffs’ solicitor, in his interview contr
; ‘1'||’l‘:"' of the 4th April with the defendants, had a bona fide intention stood

i e, ¢ 0F paying them all to which they were entitled under this for pr
mortgage, there can be no doubt.  He had the money with penses
him for the purpose; he made no objection to the defend- the se
ants’ own method of making up the account. It is equally for for
clear to my mind that they placed every obstacle in the way <ubsta
which they could, and that before the suit was commenced, such |
as well as afterwards, there seems to me to have been one trustec
principal object in view—to make this suit as expensive and his du
oppressive as possible. It is not necessary to inquire whether redem
or not, in view of the defendants’ absolute refusal to give is of p
any information as to their expenses, the tender might not be “uppor
considered sufficient as to amount, because I think it did not justify
amount to a legal tender by reason of the condition attached |'.,|“-;_
to it.  There is no doubt from the evidence, as well as from the qu
the terms of the notice to which I have already referred, that Werdlsu

the offer to pay was accompanied with the condition that the entitle

release should be given.  Mr, Richardson, who made the litigioy

tender, was asked the following question: “Did you not say can, gi
it was on condition having that signed” (that is; the dis- make t
charge), “that vou would ‘pay the money?”  His answer It app
was: 1 said 0 condition of the mortgage being dis- defend;
charged T wo pay the money.”  This placed the defend- of this
ants in a position where they were obliged to refuse the this obj
money, hecause if they accepted it and executed the release, horrow,

the whole matter would be closed whether the amount was evidene

correct or not.  The case must therefore be treated as though B <um of
no tender had been made.  The general doetrine as to costs @ investm
in cases of this kind is laid down in Cotterell v. Stratton (1). the 25t
Lord Selbourne there says: “The right of a mortgagee ina f Mareh,

suit for redemption or foreclosure to his general costs of @ ments;
suit, unless he has forfeited them by some improper defence
or other misconduet, is well established, and does not rest

upon the exercise of that discretion of the Court, which, in

nude, o
out not
applicat

(1) L. R. 8 Ch. Ap. 205.
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the litigions causes, is generally not subject to review, The 1908,
iew contract between mortgagor and mortgagee, as it is under- McKeszie
tion ~toodd in this Court, makes the mortgage a security not only \"fllrf‘ti:"'
this for principal and interest and such ordinary charges and ex- ===,
vith penses as are usually provided for by the instrument ereating
nd- the seeurity, hut also for the costs properly incident to a suit
ally for foreclosure or redemption, These rights, resting
wily <ubstantially upon contract, can only be lost or curtailed by
ced, such inequitable conduet on the part of the mortgagee or
one trustee as may amount to a violation or enlpable neglect of
and his duty under the contract. A decree therefore in o
ther redemption suit which disallows the costs of the mortgagee,
give i= of right appealable, and if appealed against can only he
it be supported by proof of special cirenmstances suflicient to
| not justify such a departure from the ordinary course of the
ched Court. That there may be such circumstances is undeniable,
from the ||ll|'~linll i whether (|||-.\ exist in this case.” In ’/lﬂ Ve
that Wadsworth (1), the Vice-Chancellor says: “A mortg:
t the entitled, like every other man, to be protected against
+ the litigious and unreasonable conduet.” 1 shall as briefly as 1
t sy can, give the facts and circumstances which have led me to
is- make the order as to costs which I am about to pronounce,
swer It appears from the evidence and what took place, that the
dis- defendant, Mrs, MeLeod, was very anxious to obtain control
fend- of this property, and that it was to enable her to accompliszh
v the thi< object that she purchased this mortgage.  She actually
lease, horrowed the money for the purpose, and according to her
was @ ovidence, she paid for expense in getting the assignments the
ough B =um of 825, The purchase was certainly not made as an
costs l investment,  The assignment was executed in Colorado on
n (1), @ the 25th February, 1907, and it was registered on the 15th
eina @ March, 1907, The plaintiff was in arrear in her pay-
sts of [ ments; the last < ue, made shortly before the assignment was
fence [l made, only reduced the original loan by about $100,  With-
t vest @ out notifying the plaintiff of the assignment, or making any

ich, in  application to her for payment, or communicating to her

(1) 3Y. & C. Chan, R, 508,
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in any way, the defendants caused a notice of sale to which
terest,
February, to take place on the 24th  April, one Th
Mele
of the

other,

month being the shortest time for a notice of sale required
by the mortgage. So soon as the plaintiff learned of this she
consulted with her solicitor, and she immediately set to work
to ascertain the amount which the defendants claimed, so that tiff 's ¢
it might be paid.  Both the defendants and their solicitor, 0o8ts ¢
after some delay, absolutely refused to give any information dispos
as to the amount of their claim, not only as to the amount gener
unpaid for principal and interest, but also the amount elaimed the my
for expenses,  The answer put in raises defences, which no will g
one attempted to support, in addition to the one as to the rate tained
of interest. It unnecesssay length, filled as it is by repeti- from &
for the
at any
il

ment «

tions, long quotations and irrelevant matter, I hope the tax-
ing master will not lose sight of in taxation. The defendants
then filed long interrogatories for the plaintifi's examination,
Her answer was not even read or used in any way. In order
to avoid the expense of issuing a commission to Colorado to
prove by Clark the payments which had been made to him,
and about which there was really no dispute, and the evidence
of which the defendant had seen and knew all about and had
acted upon, the plaintifi gave notice to admit facts. The
defendants refused to admit, and the commission was issued.
Then shortly before the hearing the defendant who had al-
ready answered filed a disclaimer and he now asks for his
costs. There was in reality nothing to dispute about except
the amount due, and this involved so little room for differ-
ences when once the rate of 8% was conceded, that five
minutes conference should, and, with reasonable men, would
have settled it. The defendants’ actions throughout look
like a deliberate attempt by accumulating costs, so to inerease
the burthen upon this plaintifi as to place the redemption of
her property beyond her reach. If there had been a sui-
ficient and unconditional tender, the defendants would have
been saddled with the costs of this litigation, and the money




"OL. I\.] NEW BRUNSWICK EQUITY REPORTS. 85

' to which has been paid into Court would have stopped the in- 1908,
of terest.  Roberts v, Jefferys (1), MoK ENzIE
; g S s - v
one This bill will be dismissed against the defendant, Hugh A. MoLzon

ired MeLeod, without costs,  The defendant must pay the costs BiReat. I
of the three overruled exceptions and get the costs of the
other.  The defendant must also pay the costs of the plain-
tiff 's answer to the defendants’ interrogatories and lose the
costs of this hearing. The cost of the commission will be
disposed of by the Clerk. Otherwise she must have her
general costs of suit.  When taxed they will be added to
the mortgage balance, and the money in Court, so far as it
will go, will be used in payment, and the balance as ascer-
rate tained by the Clerk, will bear interest at the rate of G
peti-

| she
rork
that
itor,
ition
ount
imed
h no

from 20th April, 1907, when the money was paid into Court
tax- for the defendants’ protection, and which she might have had
lants at any time on application.
tion. There will be the usual order as to redemption by pay-

wder ment of the balance,

lo to
him, (1) 8 L. J. Chan, 187,
lence
| had
The
sued,
d al-
r his
xeept
[iffer-

five
vould
look
rease
jon of
| suf-
have
noney
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The words in the will are,—**and on each child attaining the age
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Latw
ivel,
EARLE, Trusteg, Erc, or Lawrox v. LAWTON gr AL attal
wha

Will—Construction—Fund for Heivs—Time for Distribution
Determination of Class—Discretion of Trustees, estat

JIIIII

L. died in 1809, having made a will in 1808, by which he left all shal

his property to two trustees, to hold in trust for the benefit
of the infant children of two nephews. The trustees were capi
to use the income, according to their discretion, for the sup-

port, maintenance and education of these children, until ot
each reached the age of twenty-one years, and

of twenty years, to pay to such child what they consider resp
would be his or her sharve in my estate, dividing the same deat
equally between such children living, and the children of any o
deceased child when such payment shall be made, such pay- livin
ment to be per stirpes, and not per capita, ete, ki
In 1904, one of the children died .without issue, and in 1906
another child was horn to one of the nephews. The oldest four
child has now reached the age of twenty-five years,
e I:I that the child who had reached the age of twenty-tive
s was entitled to be paid her sharve of the corpus of the then
.-~|.|h. which share was to be ascertained by dividing the il
corpus equally among the children then in esse, they being i

the only ones entitled to rank, as the class was then deter- 2o
mined, Fel
Held, that the child born after the death of the testator, but o
before the time for payment to the oldest child, was entitled anot
to rank equally with the other children as the class was no*
determined until then. . o
Held, that as the testator had given the trustees full discretion, twen

to use the income as they might see fit, for the purposes men-
tioned in the will, the Court would not, in the absence of
fraud or wrong-doing, interfere ordirect them in this respect. shar

fore

Charles Lawton died at St, John, on the 11th February, e

1899, leaving a will dated February 28th, 1898, by which he this

l"lllﬂ
of tl
uthe

appointed the present plaintiff and the late L. J. Almom ex-
ecutors and trustees of the estate, He chspmml of his pro-

perty as follows:—“1 give, devise and bequeath unto my
exeentors, hereinafter named, their heirs, exeentors and admin- amo
istrators, all my real and personal estate, whatsoever and Law
wheresoever situate, upon trust, to pay all my just debts and testa
funeral and testamentary expenses, to pay from time to time, twen

20 much of the income of my said estate, as they, in their reacl

discretion, shall see fit, towards the support, maintenance
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and education of the children of my nephews James Clark

ively arrive at the age of twenty-one yvears, and on each child
attaining the age of twenty-five years, to pay to such child,

¢ what they consider would be his or her share in my said
ion o A . P
estate dividing the same equally between such children living,
and the children of any decensed child when such payment
ftall
:nefit - 3 ; 3 y 4
were capita, and the children of any deceased child being entitled
L sup
until

<hall be made, such payment to be per stirpes, and not per

to the share of their father or mother, as the case may be,

md their respective share or sharves being transferred to their
e age
1sider
same
i any
| pay

respective guardians,” At the time of Charles Lawton’s
death his nephew James Clark Lawton had three children
living — Eliza  Edna, Benjamin and  Richard Woofendale.
i~ nephew Charles Abbott Lawton at the same time had

1 1906

pldest four children living —Alice, William Parker, Charles Ralph

3 and Herbert Clarence, Al of these seven children were
y-five

o the then under age, and there were no children of a deceased
’f"'l::;_ child in either family.  Charles Ralph Lawton died March
deter- 23ed, 1904, without ever having been married.  On the 19th

L and February, 1906, some seven vears after the testator’s death,
ititled mother child— the defendant VanDyke Lawton— was born
s not " . . . ¢
to Jumes Clark Lawton,  Alice Lawton attained the age of

etion,
jmen-
nee of
spect.

twenty-five years on the 20th January, 1908, and has there-
fore become entitled to be paid what the trustees consider her
<have in the terms of the will.  In determining that, two
—— questions have arisen and are now stated for the opinion of

o ho this Court.  First,—is the property to be divided into two

- coual parts and one half to be distributed among the children

s pro- ol the one nephew, and the other among the children of the

by other nephew ; or is the whole property to be divided equally

it among  the children of both?  And second,—is VanDyke

L Lawton entitled to a share, he having been born after the

ts and testator’s death but before Alice Lawton attained the age of
| e twenty-five years, she having been the first of the children to
theie reach that age?

nance

Lawton and Charles Abbott Lawton, until they shall respect-

87

1908.
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1908. W. A. Eiwing, for the plaintiff.
EARLE, A diatel
TauwTSS, ErC. A. W, Macrae, K.C., J. Roy Campbell and K. J. ‘e
: . , ! divid
! AN Macrae, for defendants, ,
LAWTON amon
ET AL

Argument was heard May 29, 1908, alike,
other
A. W, Macrae, K. (., for defendants: — Estate is testat

divisable per eapita  among all the children of the mour

two nephews, living at the time for distribution.  Weld Arro
v. 'Bradbury (1); Devisme v, Mello (2). A bequest to a
particular description of persons at a particular time, vests in
persons answering that description at that time exclusiveiy.
Godfrey v. Davis (3); Hughes v. Hughes (4); Whithread v.
St John (5); In re Wenmoths Estate (6).  Under the will the
estate became vested in all the children when the oldest child

Jll!l '

hy th
alike.

oqual

reached the age of twenty-five years, and distribution should
be between the children then in esse.  The word “equally”
when used, has been held to show an intention that the estate
wias to be 1li\'illv|| per t‘lll;flll. Illlll.l/’l,l'll V. "4'// (T); (r'nm'/r_l/ cretio
v. Gilbert (8); Bartlett v. Hollister (). cation
of the
J. Roy Campbell, for defendants:— Estate is divisible nothi

per stirpes and not  per capita, but if the latter con- anv:d

struction is held, then the division should be made among not @
all the children living at the time of the testator's

death, Theobald on Wills (10); Davis v. Bennett (11);

butior
fix th

Archer v. Legy (12).  Child born after testator’s death will it is
not be entitled to a share in the estate.  Seoft v, Harwood (13); benefl
Heathe v. Heathe (14).  Estate vested from the moment of and 8
the testator’s death.  Maddison v. Chapman (15). Estate rule,

vesting at testator’s death, the representatives of the decensed of au

child would be entitled to his share, Stapleton v, Cheele (16). appes
ing tl
(1) 2 Ver. 705, (6) 87 Ch. D. 206, (11) 4 DeG. F.&J, 827,
(2) 1 Bro. C. (. 537. (7) 23Can. S.C.R.498, (12) 31 Beav. 187,
(3) 6 Vesy 43. (8) 1 Han. N. B R. 80. (13) 5 Maddock 332,
(4) 3 Bro, C. C, 434, (9) Ambl. 834, (14) 2 Atkyns 121,
(6) 10 Vesy 152, (10) 2nd. Ed. 252, (15) 4 K, &. J. 700,
(10) 2 Vern, 673,

attain
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K. J. Macrae, for defendants: — Estate vests imme- 1908,
diately on the death of the testator, and should be Eanue

J. divided into two equal shares, one of which is lli\'iNllllﬂln;i&:'_r:“v
among the children of one nephew share and share I:":}m;
alike, and the other is divisable among the children of the """
other nephew share and share alike.  Child born after the Bamucan; C. 3,

tn testator’s death has no share in the estate.  Coleman v. Sey-

the mour (1); Horsley v. Chaloner (2); Hill v. Chapman (3);

Veld Arvow v. Mellish (4); Hawkins v. Hamerton (5).

s 1908, July 14. Barker, C. J.:—

s in

reiy. (His Honor recited the facts of the case as stated above,

dv. and proceeded as follows.)

the

hild I think the intention of the testator, as clearly indicated

wld hy the will, was to benefit all the children of his two nephews

ly” alike—first, by giving them all during their minority an

tate cqual right to such amount as the trustees might in their dis-

wrley cretion think proper for their support, maintenance and edu-
cation and in the second place, by making an equal division
of the corpus among the children of both families, There is

sible nothing in the will, that I can see, to suggest or to warrant

con- any different construction.  Although the other children are

nong not entitled to be paid their shares, a present basis of distri-

tor’s bution must be determined in order to enable the trustees to

11); fix the amount coming to Alice Lawton, and for that reason

will it is necessary to ascertain whether VanDyke Lawton is a

(13); beneficiary and entitled to a share equally with his brothers
it of and sisters living at the time the testator died.  The general
state rule, as laid down in Hawkins on Wills (6), and other books
easel of anthority is, that in the absence of a contrary intention

(16). appearing on the face of the will itself, the time for ascertain-
ing the class, is the period when the first of the class, by

;.327‘ attaining the specified age becomes entitled to receive his
332,

21, (1) 1 Ves. Sr. 200, (4) 1 DeG. & Sm. 855,

109. (2) 2 Ves. Sr, 83, (3) 16 Sim. 410,

(8) 3 Bro. Ch. C. 301, 6) P, 75,
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1908, share, and those who come into esse after that time are ex- fore v
I’n.li:':;."_',' = cluded. Andrews v, Parvtington (1);  In re Emmetts Estate horne
por (2).  This is said to be a rule of convenience, in reference to incon
oy Which Jessel; M. R, in the case just cited, says:—*¢There [ hay
AL has, however, been established a role of convenience, not there
Barkxn, C. I pounded on any view of the testator’s intention, that sinee with
when a child vants its share it is, convenient that the payment
of the share should not be deferred, it shall be made payable to ap

by preventing any child born after that time from participat-
ing in the fund.  The rule is; that, so soon as any child
would, if the class were not susceptible of increase, be en-
titled to call for payment, the class shall become incapable of
being increased.  That rule of convenience, being n|||u»m| to
the intention, i not to be applied when it is not necessary,
there being also a rule that you let in all who are born up to
the time when a share becomes payable.”  Bevkeley v, Swin-
bhirne (3): In e Wewmoth’s Estate (4).

The words in the will itself are certainly not happily
selected, and their meaning is not free from doubt, but 1 should
read them as fixing the time of payment of the first share as
the time for determining those entitled to sharves, and that such
persons were the children then living and the children of a
'I""l':l.‘{' I "Ilil‘l \\Illl were to l;ll\“/" " "’/I/l' ~ :l“‘l not I" ' "”I“.'”.

[ cannot give any other reasonable meaning to the words,

“when such payment shall be made.”

I shall therefore hold that VanDyke Lawton is entitled
to share as one of the nephew’s* children, and there will be a
declaration :n-unl't“ll;:l)"

The only point mentioned at the argument was as to an
increased allowance for the support and edueation of some of
the infant children.  1f the fund is to remain in the hands of
the trustees the testator has placed the amount of the income to
be used for the support and education of the infants entirely
in their diseretion, and it is not usnal for this Court to inter-

(1) 8 Brown Ch. C. 401, (3) 16 Sim. 275.
(2) L. R. 13 Ch. D, 484, W) L. R. 37 Ch, D, 206,
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fere with such diseretion in the absence of bad faith,  Giis- 1908,

Lorne v, Gisborne (1), There is a large sum to the eredit of AL
RUSTE

income in the hands of the trustee available for such purposes, OF
LAWTON

I have no evidence before me bearing on the question, and | e
AWTON
therefore nothing on which to proceed if it were a matter ~ FrA-
with which this Court would at present interfere.
Declaration as to VanDyke Lawton, with leave reserved

to apply for further directions,

(1) L. R. 2 A, C. 300.

Barken, C.J.

i
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Avgust 15, 2 ae

—No. 2. See ante p. 806, ol |
he sts
Will— Construction--Gift to Class—Time for Distribution—

living
Income— Provision for Maintenance—Costs.

who

Held, that the oldest child, having reached the age of twenty-five who

years, was entitled to be paid her share of the corpus of the

2 horn
estate, and took an absolute vested interest.

Ablx
Janu
Oth,
1891
1904
The

Aug

Held, that the remainder of the capital was not to be set apart
now, but held in trust until another child reached the age of
twenty-five years, when another division must be made.

Held, that the oldest child was not now entitled to any share of
the accumulated income, That can only be divided when all
possible claims upon it have ceased.

It was ordered that the costs in this matter as between solicitor
and client, be lmid out of the corpus of the estate,

This is an application by the trustee for directions, in 859 |
. Dy

the matter of the construction of the will of the late Charles inall

Lawton ; and the opinion of the Court is asked on the fol- is inv

that

entit
attai
Park
othe

lowing five questions: —

1. Is Alice Lawton entitled to a share of the accumu-
lated income on hand when she attained the age of twenty-
five years, as well as of the capital, and if so, to what pro-
|m|‘liu|li’

2. Is Alice Lawton’s share of the estate, or any and
what part of it, payvable to her now, or when is it payable?

If not how is it to be held ?
Vae

3. - Should the shares of the other parties interested
under the will be set apart now, or should any and which
part of such shares be set apart?

I, If so, how should such shares be ascertained as able

regards capital and the accumulated income respectively ? vear
to tl

ton

5. 1f such shares should be set apart now, should any
and which of them be held in trust until the parties respect-
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ively attain the age of twenty-five years, or should such shares,
or any and which of them, be paid to the guardians, or to
whom and when are such shares to be paid?

See ante p. 86 for statement of facts in the report of
the previous hearing, in addition to which the following may
he stated.  The four children of James Clark Lawton who are
living are, Eliza, who was born August 8th, 1886 ; Benjamin,
who was born December 16th, 1887; Richard Woofendale,
who was born January 10th, 1891, and VanDyke, who was
born February 19th, 1906; and the three children of Charles
Abbott Lawton now living are, Alice, who was born
January 29th, 1883; William Parker, who was born March
Oth, 1886, and Herbert Clarence, who was born April 17th,
1891, the other son Charles Ralph having died March 23rd,
1904, at the age of seventeen, without having been married.
The trustees’ accounts were passed and allowed up to
August 22nd, 1907, at which time the capital fund was
£52,687.04, and the accumulated income $6,532.10, making
in all $59,219,14, all of which, with the exception of $319.14,
is invested in mortgage securities, The total amount paid up to

that time for maintenance was $6,575, Of the seven children
entitled to participate in this fund, at present Alice has
attained the age of twenty-five years, Eliza aud William
Parker are between twenty-one and twenty-five, and the
others are infants,

W. A. Ewing, for the plaintiff.

A, Wo Maerae, K.C., J. Roy Campbell and K. J.

Waerae for defendants,
Argument was heard July 31, 1908,

A. W, Macrae, K.C,, for defendants :— Estate is divis-
able at the time the oldest child attains the age of twenty-five
vears, and the shares should then be ascertained and paid over
to the children, or if infants to their guardians, Alice Law-
ton is now twenty-five years old, and is entitled to be paid

1908,

EARL
TRUSTEE, ETC,

o¥
Lawrox
v
LawToN
ET AL,
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I1'I1‘||("

1908, not nnl'\‘ her share of the corpus of the estate, but also her

& Eance,  share of the acenmulated income:  Davies v. Fisher (1) 5 In paid I
RUSTEE, K1 . : e .
: \'\:Iu-\ re Breed's Wil (2); Hawkins on Wills (33); IIH‘:/‘:/. ’V. I‘tlllllll the wi
St = by; In re Ewmetts Estate (5); Whithread v, Lord St John titling
ey (6); Re Hiseoe (7). est in
BarKER, (. ] b we of

J. Roy Campbell for defendants : —Shares should be biionis

ascertained and distributed at the time the oldest child attains 1
the age of twenty-five vears. All the children are entitled e
to their shaves at that time, and their interests hecome vested, Lo 2
The oldest child is entitled to her share of the accumulated nephe:
income,  Accounts should be made up and passed to January their s
20th, 1908, at which time the oldest child attained the age dispos
of twenty-five vears:  Booth v. Booth (8); Jones v. Mackil- purpo
wain (9); Jarman on Wills (10); Green v. Ekins (11). to be
A, W, Maecrae: —Costs should be allowed out of the Sksil
estate to all parties as between solicitor and client:  Seaton “"f‘ d
- childr
on Decrees (12).
\\IIIIM
1908, August 18, Barkenr, C, J&:— under
the te
(His Honor recited the facts of the ease as stated above, for I
;|||n| |||'m'|>m|w| HE fn“n\\.-.) “\ 'h
. . . . 5 m tn
It is, I think, clear by the terms of the will that Alice lel ¥
é " e . debts
i= now entitled to be paid what the trustee may consider to o
; s . 324 order,
be her share in the estate, on the basis of an equal division
3 gia = ineom
between the seven children now living.  That amount can hall
I < sha
never decrease, because when once |n||1| it cannot be got hack. i tl
" . & . of t
Gilman v, Daunt (13). It is, however, subject to increase by "1 I;
: . ‘ WG 3 ar
reason of the share of any child falling in, should he die "'
. . o 2 s . . . at thy
without issue before attaining the age of twenty-five. It is :
; ‘ . ineon|
clear, 1 think, that the testator intended that as each child o
ruste
(1) 5 Beav. 201. (7) 48 L. R. 510, e
(2) 1 Ch. D, 226, (8) 4 Ves, 309, We e
(3) pp. T and 75, (9) 1 Russ, 220, oS,
(4) 23 Beav. 474. (10) 5th Ed. 614
(5) 13 Ch. D, 484. (11) 2 Atk 473. then
(6) 10 Ves, 152, (12) 5th Ed., Vol. 2, 1413, need

(13) 3K. & J. 48
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or reached the age of twenty-five, he should then be entitled to be 1908,
[ paid his share of the estate, to be determined as dirested by Eakwe,

. 4 - 2 : I * TRUSTEE, ETC,
1 the will, he then taking an absolute interest in his share en- - oF

' titling him to its use, possession and enjoyment.  What inter- e
est in the estate have these children previous to attaining the "%
b we of twenty-five? s it more than a contingent interest nARERS, C: .
e hecoming absolute only on their attaining that age ?
i The intention of this testator, in some respects at all
o events, is clear, whatever difficulties there may arise in carry-
d. ing it out, It seems evident that he intended that his two
e nephews” children should be maintained and educated during
ry their minority, and he placed the income of his estate at the
e disposal of his trustees, to be used in their discretion for that
il- purpose, It seems equally clear that he intended his estate
to be divided equally among such of these children as should
s attain the age of twenty-five years, subject to this, that if any
3 one died before reaching that age leaving children, these
children should take the parent’s share, just as the parent
would have taken it had he lived; not as his next of kin, but
under the will by way of substitution. It is a direct gift by
the testator for their benefit in such a case.  The provision
e, for maintenance is confined to the nephews’ children only.
By the will, all the testator’s property is given to his trustees
‘ in trust to carry out these two objects, after payment of
o debts and testamentary expenses.  The first trust, in point of
l“ order, is a trust “to pay from time to time so much of the
o income of my said estate as they (the trustees) in their diseretion
Tl shall see fit, towards the support, maintenance and education
|v\\ of the children of my nephews James Clark Lawton and
l.“ Charles Abbott Lawton, until they shall respectively arrive
|.‘ at the age of twenty-one years,” There is no gift of this
”:; income to these children, It is subject to the control of the

rustees for the benefit of the whole class, and it was known
that as a necessary result of the disparity in the children’s
iges, that some would require allowances for a longer period
then others, and therefore the appropriation of the income
need not necessarily be on the: basis of equality. In In re
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residuary estate was given to trustees “in trust for sale and
“conversion, and to invest the proceeds upon the stocks, funds
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iv.]

Parker (1), the will contained *he following provision. The garded
thereof
of the «

and securities therein mentioned, and to stand possessed of the

i resp
stocks, funds and securities upon trust, to pay the dividends, ;,,'..,.,,E.
interest and income thereof, or such part thereof as my said should
trustees for the time being shall from time to time deem ex- attainn
pedient, in and towards the maintenance and education of my the tru
children, until my said children shall attain their respective the ace
ages of twenty-one years; and from and immediately after only fo
attaining their respective ages of twenty-one years, then upon il th
trust to pay, assign and transfer the said stocks, funds and deserip
securities to my said children in equal shares, ete.,”  One of were e

the children died an infant, and it was held that he took no Iy
share.  Jessel, M. R., says :—“In my opinion, when a legaey the test
i payable at a certain age, but is in terms contingent, the tion an
legacy becomes vested when there is a direction to pay the all d
interest in the meantime to the person to whom the legaey is childre
given; and not the less 0 when there is superadded a direc- happen
tion that the trustees (shall pay the whole or such part of the cqually
interest as they shall see fit.) But I am not aware of any BAVE e
case where the gift being of an entire fund payable to a class four ¢
of persons equally on their attaining a certain age, a direction the ine
to apply the incorie of the whole fund in the meantime for i the (
their mair .enance has been held to ereate a vested interest income.
in a member of the class who does not attain that age.” for the
In Ture Grimshaws Trusts(2), the same principle was acted think #i
upon.  Hall, V. C,, says:—“It appears to me that in this entitled
will there is no gift of any of the capital fund to any child decide,
who did not attain the age of twenty-one years, It may per- but I a
haps be considered to be a somewhat critical mode of constru- minke u
ing wills like this one, to notice whether the gift of the inight ¢
capital fund comes first or whether the direction for mainten- In
ance does. In this will” (as in the present one) “the direction certain
for maintenance comes first and that circumstance is one apply t

which, in the present state of the authorities cannot be disre-
. (1) 168 Ch, D. 44. (2) 11 Ch. D, 406,

vor 4
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garded.”” The trust there was to apply “the income, or so much
thereof, as the trustees shall think proper in the maintenance
of the children.,”  Hall, V. (', held that this was a trust not
in respect of the income of the whole fund, but only of the
income of the whole fund, or of so much as the trustees
should think proper.  The trust there was, that upon the
ittainment by the children of the age of twenty-one vears,
the trustees were to pay and divide the same principle and
the acenmulations,  Hall, V. € held that this trust was
only for the henefit of those who attained the specified age,
and that they were not to take unless they fulfilled that
deseription,  The children, therefore, who died in infancy
were i‘\l'llllll‘ll.

In In re Coleman (1), the trust was to apply the income of
the testator’s estate, “in and towards the maintenance, educa-
tion and advancement of my children, in such manner us they
<hall deem most expedient, until the youngest of my said
children attaing the age of twenty-one vears” and in the
happening of that event he divected them to divide his estate
cqually . mong all hix childven then living.  Cotton, L. J,,
siys i—“The contention of the appellant was that cach of the
four  children took a vested interest in one-fourth of
the income till the voungest child attained twenty-one, [ am

the opinion that no child has a right to any share of the
income,  The trustees have a diseretion to apply the income
for the maintenance of the children in such manner as they
think fit.  This exeludes the notion of the children being
antitled to aliquot shares, 1 will assume, though I do not
decide, that the trustees have no power to exclude a child,
but T am elearly of opinion that under this power they could
make unequal allowances for the benefit of the children, and
might allow only half a erown to one of them.”

In Leake v. Robinson (2), the testator gave to trustees
certain real estate and certain ground rents upon trust, to
apply the said ground rents and the rents and profits of his

(1) 39 Ch. D, 443. (2) 2 Mer, 363,

VoL, 4, N.B.E.R. T,
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said estate, and interest of the said mortgage moneys, or such vift
part as they should judge proper, to the maintenance, eduea- nav
B 1%
Ther
Whii

tion and advancement of his grandson until twenty-five, and
after his attaining that age, to pay to or permit him to have
and receive the same during his life, ete,, and to pay, assign
“and treansfer the said property to such child or children at offect
twenty-five, if sons, ete.  The Master of the Rolls, after point- the o
ing out that there was no direct gift to any of the classes an
of th

Jende

and that it was only through the medium of directions given
to the trustees that the benefits intended for them could be
ertained, says:— As to the capital, there being as 1 have

H| the ay

alveady said, no direct gift to the grandehildren, we are to the t

see in what event it is that the trustees are to make it over to estate
them. There is with regard to this some difference of expres- living
sion in the different parts of the will.  In some instances the P e
testator direets the payment to be to such child or children as iving
shall attain twenty-five.  In others the payment is to be made trustee

upon attainment  of the age of twenty-five.”  (In this what t

case the words are “and on each child attaining the age of

perty ¢

twenty-five years, ete.””)  « In the residu

v clause it is from only o
and immediately after such ehild or ehildren shall attain the thut ag
age of twenty-five that the trustees are to transfer the pro-
perty.  But I think the testator in each instance means pre-
riwl_\ the =ame IIIiIIL'. :n|<| that none were to take vested
interests before the specified  period.  The attainment of
twenty-five is necessary to entitle any child to elaim a transfer.
It is not the enjoyment that is |u-~l|m|u-n|: for there is no have ful

antecedent gift, as there was in the case of May v. Wood (1), of to be po

which the enjoyment conld be postponed. The direction to pay what th
is the zift, and that gift is only to attach to children that shall prineipa
attain twenty-five. The case of Batsford v. Kebbell (2), was halanee
much more favourable for the legatee, for the interest of the intil g

fund was given to him absolutely until he should attain the the trust
age of thirty-two, at which time the testatrix directed her ex- time am

centors to transfer to him the principal for his own use.  He ! wing ¢

died under thirty-two. Lord Rosslyn, said, ‘There is no divisible

(1) 8 Bro. Ch, C, 471. (2) 8 Ves., Jr. 303, (1) 8¢
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gift but in the divection for payment, and the direction for

1908,

payment attaches only upon a person of the age of thirty-two.

Therefore he does not fall within the description.””  Selby v.
Whittaker (1); Jobson v. Richardson (2); Hunter's Trusts (33).

I'rom these and numerous other authorities to the same
offeet, it seems clear that under a maintenance clause such as
the one in this will, no one child can elaim a vested interest
in any share of the income.  The trust as to the distribution
of the estate, by which I understand the capital and unex-
pended income, is as follows:—“And on each child attaining
the age of twenty-five vears, to pay to such child, what they
the trustees) consider would be his or her share in my said
estate, dividing the same equally between such children
living, and the children of any deceased child, when such
pavment shall be made, ete.”  There is no clause in this will
viving this estate to these children, except the direction to the
trustees to pay to each child, on his attaining twenty-five,
what Iln-) consider to be his share,  The giving of the pro-
perty consists in the divection to transfer the share, which is
only on the child being twenty-five, and until he has attained
that age he has no right to call for payment,

It would, T think, be disregarding the clear language of
the will, to hold that there was not to be a division made by
the trustees, on each child attaining twenty-five, for the pur-
pose of ascertaining what at that time is to be paid over to
him as his share. A final division cannot be made until all
have fulfilled the conditions subject to which they are entitled
to be paid. I think Alice is entitled to have paid to her,
what the trustee considers to have been one-seventh of the
principal of the estate on the 29th January, 1908, The
lalance of the whole fund will remain in the trustee’s hands
until another child shall attain the age of twenty-five, when
the trustee will make a division as before.  If in the mean-
time any child, other than Alice, shall have died without
leaving children, that share shall fall in as part of the estate
divisible among the survivors of the class.  If such child

(1) 6 Ch. D, 239, (2) 44 Ch, D. 154, (3) 1 Eq. 205,
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shall have children, they would take their parent’s share, and

when entitled to have it transferred to them, if they are then

“infants, the shares would be transferable to their guardian,

As to the accumulated income, 1 do not think the children

are entitled to any division of it, until all the children shall

“have attained their majority, or for that or any other reason,

all possible ¢laims upon the fund shall have ceased,

There will be the following declaration :—

1. That VanDyke Lawton is entitled to a distributive
share of the estate, as one of the nephews” children,

2. That Alice Lawton, on her attaining the age of
twenty-five years on the 20th January, 1908, took an abso-
lute vested interest in one-seventh of the estate, and was then
entitled to be paid what the trustee considered to be one-
seventh of the capital fund for her own use.

3. That Alice Lawton is not now entitled to any share of
the accumulated income,  That is to remain in the trustee's
hands, to be used at his diseretion in the support, maintenance
and education of the infant children of James Clark Lawton
and Charles Abbott Lawton until they attain the age of
twenty-one years,

{.  That the remainder of the capital fund is not to be
set apart, but held by the trustee until another child reaches

the age of twenty-five vears, when another division of the

capital fund will be made,

The costs of all parties will be taxed as between solici-
tor and client, and paid by the plaintifi: out of the corpus of
the estate.
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son, Practice—Insufficiency of Answer— Eveeptions.

FENETY gr AL v. JOHNSTON., 1904,

January s,

TR

)

\ defendant who has acted entively through his solicitor in any
matter, and has himself no personal knowledge, must state in
his answer, when required to do so, the knowledge that he
has of the matters he is intervogated upon, basing his answer

itive upon the information given him by his solicitor,

Where the
include

o

o

1.‘

re are a number of different and distinet guestions
in one section of the interrogatories, and the answer

f to that section is sufficient as to one or more of these ques-
i tions an exception to that whole answer must be overruled.
h=o- The exception is too wide,

The case of Burpee et al v, The American Bobbin Company (1),

on
th followed,

0ne-

Judgment on exceptions filed to the defendant’s answer,

re of J. . Fraser Winslow for the |)l;|i||[iﬂ'_~,
tee's
anee J. D, Phinney, K. C.; for the defendant.
vion

e of 1909,  January 5. Barker, O, J.:—
\ O :

Exceptions to defendant’s answer, 1 think all these

o be exceptions, except the seventh, must be allowed.  The rules
ches by which the sufficiency of answers is governed are so fully
discussed aned =0 clearly laid down in Hendricks v. Hallett

2), that there is really not much excuse for practitioners

Tioia coing astray unintentionally,  This suit is brought to enforce
ol the performance of an alleged agreement between the parties
for the purchase by the defendant of a property in Frederic-

ton deseribed in the bill as “Linden Hall.” Some difficulty

~cems to have arisen as to the completion of the purchase,

nd during the negotiations which took place with a view of

~citling the matters upon which the parties differed, Mr,

Barry acted for the defendant as his solicitor.  As to what

took place the defendant does not seem to have had any per-

(1) N. B. Eq. Cases 484, (2) 1 Hannay 185,
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sonal knowledge.  What he did know he learned from Mr,
Barry, and the plaintifis were desivous of procuring admis-
ain facts based on the

slons, by way of his belief, of cert
information given him by his solicitor,  The answers excepted
to are, with one exception, all faulty in this respect, and
some of them in others as well,

The seventh exception has reference to the thirteenth
section of the answer. By way of meeting the objection |
was referred to the rule acted upon by Palmer, J. in Burped
v. The American Bobbin Co, (1), and the cases there cited.
It was there held that when an exception is filed to an
answer to several separate questions included in one section
of the interrogatories, and the answer is sufficient as to
one or more of the questions, the whole exception must
be overruled, The exception is too wide, Section
thirteen of the interrogatories contains some ten or more
separate and distinet questions.  The exception  seems
to be to the answers to eight of these.  Among these ques-
tions was this—whether or not Mr. Barry was not informed
by the plaintifi, W. T, H. Fenety, that one of the heirs at law
was in the Yukon, and that it might be difficult to locate
him, and whether or nof the said Fenety did not offer to have
all the other heirs at law join in the proposed conveyance,
and suggest that the defendant might accept a deed similar,
as to the parties execnting it, to a deed from the estate to
Mr. Justice Gregory of another portion of land purchased
from said estate. The answer states: I am informed by the
said J. H. Barey and admit it to be true that he was
informed, ete.,” following the question eerbatim.  This was,
I think, a sufficient answer under the circumstances,

I must make some reference to the many objections there
are to the practice of crowding into one interrogatory a great
number of what are really separate and distinet questions,
and stringing them together as though they formed but one.
Section fourteen of these interrogatories containg some fifteen
distinet questions,  Where this practice can be avoided it

(1) N. B. Eq. Cases 484,
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Mr. ould be, It leads to misapprehension of the scope and  1909.
nis- meaning of the inquiry, the questions are liable to lead to  Fexery
the unintentional omission and inaceuracies in answering, result- JOUNSTON.
ed ing in exceptions, that might well have been avoided ; and PARERS; C. &,
und they may, as in this b result in a slip by the pleader who

framed them,  Besides this, it throws upon the Court which
nth has to deal with them, an unnecessary amount of work.
nl The first, second, third, fourth, fifth, sixth, eighth, ninth
et mdl tenth exceptions will be allowed with costs, The seventh
ted. vill he overruled with costs,  The costs of ench party will
an he taxed and the one deducted from the other, The defendant
tion to have leave to file amended answer within thirty days from
to the date of settling this order, and on paying the |)l:|il|liﬂ'.~
st the balance of costs payvable by him hereunder, as certified
fion hv the Clerk.
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NEVERS v. LILLEY Er AL

Janwary & Injunction—Lease—Qwia Timet Action Supporting Affidavits

Probability of Damage—Legitimale Business,

The defendant L. holds certain premises under a lease granted
by the plaintiff N. to one W. and assigned by W. to L. The
lease contains express covenants, but nothing in veference to
its assignment, or to the use of the premises, with the excep-
tion of the word *“office” used in the description, which is as
follows : ** All that certain office situate on the ground floor
of her brick building on the East side of Main Street in the
said Town of Woodstock, and the office in the said building
fronting on the South side of Regent Street in the said Town,
also the lower part of the shed in the rear of the said office,
ete.” W, is an attorney and occupied the premises as an
office. L. is a retail meat and fish dealer, and proposes to
carry on this business in the premises,

Held, that there was no implied covenant in the lease, restricting
the lessee to the use of the premises as an office, as it was not
necessary to carry out any obvious intention of the parties:
and that the word * office” in the lease was used merely as a
means of identifying the premises included in the demise.

Held, that as no actual damage had been shown, the action was
in the nature of a quia timel action ; and that as the defend-
ant was carrying on a legitimate business, and there was no
probability of any immediate or irreparable damage to the
plaintiff arising, the application for an injunction must be
dismissed, '

Thix ix an application, made on notice, for an injunction
to restrain the defendants from using the premises as pro-
posed, or as the prayer of the bill reads, from keeping,
storing or selling meats and fish, or either or any of them ” on

the premises,
W. P. Jones and Thane M, Jones for the plaintiff,
J. . Hartley for the defendants,

The plaintiff Elizabeth Nevers, owns a three storey brick

building, situated on the corner of Main and Regent Stree

in the Town of Woodstock, N. B.  She m'l'llllit'~ the corner
store in the lower flat as a cake shop, and resides with her
family in the two upper flats,  On October 22nd, 1907, she

gave a lease of two rooms and a =hed on the ground floor of
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this building, to one J. Norman W. Winslow, an attorney
residing in Woodstock,  The lease is for five years and six
months at a yearly rental of £200.00, and contains 1 number
of covenants.  One to pay the rent, one to deliver up at the
expiration of the term in as good condition, and others in
reference to repairs and improvements to be made by Winslow.
Winslow occupied the premises for ahout a year, removing
from them in December, 1908, and then assigned the lease to
the above defendant Mary J. Lilley. It appears that the
defendant carrys on a retail meat and fish business in Wood-
stock, and it is her intention to use the premises in guestion
= a retail meat and fish store, and she has already stored
fish in them.

Argument was heard December 16, 1908,

W, P. Jones for the plaintiff :——The defendants have
reated a nuisance to the injury of the plaintiff, with respect
to her property adjoining and being a part of the same build-
ing; and also, under the bill, the plaintiff has a right to an
mjpunetion as

against a private nuisance, irl'q-|n~<'li\’r of the
relationship of landlord and tenant : Reinhardt v, Mentasti
1): Walter v, Se {l': 2y: Ball v. I"".'/ (3. The illjllll"linn

should be granted, because if it is not, waste will ensue, viz.;
the occupation will diminish the value of the inheritance. The
covenant to surrender in as good condition in the lease, does
not prevent an injunction being granted :  Queens College,
Orford v, Hallett (4); Mayor of London v. Hedger (5);
West Ham Central Charity Board v. FKast London Water-
rorks Co, (6).  Under the lease the lessee could not use the
premises for anything but an office. A covenant should be
implied to this effect, based upon the general construction of
the lease: Kehoe v, .'Iu;':llunx 15]- Lansdown 17;; Wood
v. Copper Miner’'s Co, (8); /.un«'r.l/ v, Johnston (9); Am.
A Eng. Eney. of Law (10).

(1) L. R. 42 Ch. D. 685, (6) [1900] 1 Ch. D. 624,

(2) 4 DeG. & Sm. 315. (7) [1803] App. C. 451,

(3) 8 Ch. App. 467. (8) 7 C. B. 905,

(4 14 East. 480, (M) 20 Gr. Ch. R. (Ont.) 67,

(3) 18 Ves, 335, (10) 2nd Ed., Vol. 18, p. 634, par. 13,
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L. € Hartley for the defendants :—The bill and affi-
davits do not support the allegation that there is a private
nuisance ; no private nuisance has been shown,  The lease
gives the lessee the right to use the premises for any reason-
able purpose for which they were construeted, in the absence
of restrictive covenants,  The plaintiff could have protected
herself by covenants in the lease, but she did not choose to
do so.  With regard to the question of waste, the covenant
in the lease to surrender in as good condition, prevents any
injunction being granted on the ground of the waste alone,
Where a written contract is entered into, the negotintions
[1'.!!““: up to the contract ;mJ conversations |u-l'n|'c-||:|n(l are
not binding, as the contract is supposed  to embody the final
agrecment,  See o I.'u///rul// and  Eleetrie ,|/,/,/,‘,y,,.-,,\
Co. (1); Hawmlyn v, Wood (2); Doe dem. Wetherell v, Bird
(:3); Bonnett v, Sadler (4.)

1900, January 5. Barker, C, J.:

Whatever may be the fate of this suit at the hearing |
think this present motion for an injunction must be dismissed,
It appears that the plaintiff, Elizabeth Nevers, owns a lot of
land on the corner of Main and Regent streets in the Town
of  Woodstock, fronting on Main street.  On this lot she
erected o three storey brick building in the vear 1907, and
she oceupies the two upper storevs as a dwelling for herself
and family.  The corner store in the lower flat the plaintiff
ocenpies as o bread and eake shop ; the remaining part of the
flat is the =o called office, in reference to which this suit has
arisen.  On the 22nd day of October, 1907, the plaintiff
leased this office to Mr., Winslow, an attorney practising at
Woodstock, for a term of five and a half years at an annual
rental of $200.  This lease, so far as it bears upon the ques-
tion in dispute, is as follows: “This indenture made this 22nd
day of October A. D., 1907, between Elizabeth Nevers, of
the Town of Woodstock in the County of Carleton, married

1) 38 Ch. D. 587, (3) 2 Ad. & Ellis 161.
(2) [1891] 2 Q. B. D. 488, (4) 14 Ves. 526,
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1 affi- woman, and J. Norman W. Winslow of the same place, 1909,
wivate attorney-at-law, witnesseth, that the said Elizabeth Nevers Nevers
+ lease doth hereby demise and release unto the said J. Norman LALLRY, B A1
SON- W. Winslow, his executors, administrators and assigns, all Bawser, €.J
Eence that certain office, situate on the ground floor of her brick

tected huilding on the east side of Main street in the said Town of

we to Woodstock, and the office in the said building fronting on the

enant <onth side of Regent street in the said town, also the lower

8 any part of the shed in the rvear of the said office, excepting

one, that the said Elizabeth Nevers is to have the right to the use

wions of the stairway in said shed leading to her dwelling above,

il are to hold to the said Winslow and his aforessids for the term

final of five years and six months from the first day of November

ances next, vielding and paying therefor during the said term

Bird the yearly rent of two hundred dollars, the same to be pay-

able quarterly, first payment of 850 to be made on the first
day of February, A. D., 1908,  The lease contains a coven-
mt by Winslow to pay the rent, “and to deliver up said

premises to the said Elizabeth Nevers or her attorney, peace-

“I:_‘II ably and quietly at the end of the said term, in as good con-
ot of dition ax the same now are, or may be put into by the said
o Winslow or his aforesaids, reasonable wear and tear thereof

i md fire excepted.”  There was also a covenant on the part
. and of Winslow that he would put up a partition in the Main
IR street office and a lavatory and closet in that oftice wherever
intiff he thought best at his own expense,  He was also to pay the
f the water and sewer taxes and he had the right if he wished to

b build a vault in the shed in the rear of the Main street office,
intiff This vault was removable by the tenant at the end of the
g at term, but the partition, lavatory and closet were to be the
nual property of the lessor,  Winslow went into possession of
(ues- these rooms under the lease and continued to occupy them as
9ud his office up to the second day of December, 1908, a little over
5 of ayear, It seems that in April last (1908) a fire took place in
wied a building owned by Winslow in another part of Main street,

and in repairing and enlarging that building he fitted up
rooms for his offices and that he removed there, as 1 have
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1909, stated, on the first of December. In the meantime Winslow create
NEVERS “had put up the partition and put in the lavatory and closet said b
LILLEY, k1 sloaaccording to his covenant, at a cost as he alleges of $150, ness ¢
Barkek, C.J. There were some negotiations between the plaintiff and stench
Winslow with a view to an agreement for a surrender of the he im

lease, but these did not result in any settlement,  On the mentic

24th day of November, 1908, Winslow assigned the lease sime 1
and premises with all the improvements for the unexpired ing on
term, to the defendant Mary J. Lilley for the consideration s~
of 3150, The bill alleges that the defendant Mary J. Lilley plated
was then and for some eleven months before that had been these |
carrying on the business of selling meats and fish by retail in stench
premises on Main strect nearly opposite the plaintifs office, fish,

and that for some time before that her hushand, W, Lilley, uil anc

had carried on the same business at the same place. In would
December, 1907, Lilley, the hushand, failed in business and g to

: ¢ o : lewes
made an assignment for the benefit of creditors, and that illege

after that the business has been carried on in the name of IS

the defendant, Mary, by William Lilley, Junior, who I sup- offices,

pose is a son of hers, though the bill does not so state. In moved
section eight of the bill the plaintiff alleges that on the 2nd thout t
day of December last (1908) the defendant W, l‘i“('.\, md “t
Junior, having a key to the office, went into it und left a retail u
quantity of vegetables there, whereupon the plaintifi’s hus- T
band, acting for her, asked Lilley what he was going to do 0 resti
in the office and he replied that he was going to keep meat posed,

storing

and fish there, Section nine of the bill sets out the plaintifi’s

cause of complaint as follows: “The said offices of the '»""'
plaintiff are finished very nicely in hard wood flooring, and hich 1
with walls and ceiling of steel sheeting, and it would be : e
impossible for the business of dealing in meats and fish in which

& . ¥, a e hetr us
=aid office to be carried on without permanent injury to the their w

said offices and other parts of the said building of the plain- e A
tiff, because of the odours and stench from the said meats and th
fish permeating and clinging to the floors, walls and ceilings

of the same, and the jnices of the said meats sonking through

premise
nothing

i . . e
and in the floors, and the earrying on of such business would entio
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O create a very offensive odour from day to day through the 1909,
sloset said buildings:  And also that the carrying on of the said busi- NEVERS
$150. ne=s of the defendants’ would, through such odours and Liey.eran
sl stenches place the said office in such a state as that it would Bawker, €. J.
i the be impossible to deliver it up at the end of the said term
b tha mentioned in said lease thereof, in as good condition as the
linos <ime now ix,"” - Section ten of the bill alleges that in carry-
bt ing on a meat and fish business in these rooms, the defendants
dinn are not using the premises in that reasonable manner contem-
illoy |l|il|l'|| ll} the lease,  Section eleven alleges that the use of
lm-.n these premises as alleged would, on account of the odours and
i1 i stench oceasioned by the continuous presence of meats and
flice, fish, be very injurions to the health and comfort of the plain-
ley, tiff and her family living in the upper part of the house, and
ill would make it impossible for the plaintiff to lease the dwell-
and ing to a desirable tenant at a proper rent. Section twelve
that lleges that the defendant, Mary J. Lilley, has already com-
\6 of menced to move her retail meat and fish business into these
sup- offices, and that she had on that day (December 3rd, 1008)
Ia moved and placed therein a quantity of beef, and she was
2nd about to open these offices for the sale of this bheef I»_\ retail,
ey, ind “to constitute said main oftice and shed in rear thereof a
llvu retail meat and fish shop.”
T This is an application, made on notice, for an injunction
8o to restrain the defendants from using the premises as pro-
oal posed, or as the prayer of the bill reads, “from keeping,
iff's storing or selling meats and fish or either or any of them”
the on the premises, and several grounds are put forward on
and which the motion is based.  In the first |»l;|11-, it is =aid there
. i= o covenant to be implied from the terms of the lease, by
e which the lessee is restricted in his use of the premises to
the their use as offices, and that the use to which the defendants
o are now putting them isa violation of that covenant.  While
i it may be quite true that when Mr. Winslow rented these
ngs premises he intended to oceupy them for an office, there is
gh nothing to suggest that either he or the plaintifi had any

uld intention of restricting the use of them in any way. The
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lease is not a loosely drawn instrument—it contains express
covenants in reference to many matters, but no restriction
over either as to the use of the premises, or the assignment of
the lease.  In such eases covenants are never implied, beeanse
they are not necessary to carry ont any obvious intention of
the 'l:ll‘lil'\. In e Il‘lli/ll'll,l/ & Eleetrie “/Ill/lhflllf't.\' (o.(1);
Hamlyn v. Wood (2) per Lord Esher,

The word “offices™ in the lease ix used simply to
distinguish or identify the premises which are the ~|||)jc-|~l
matter of the demise, it has no relation whatever to its
use, If A, demised to B. for five vears a barn situ-
ated on a certain piece of land, no one, as it seems
to me, would think of saying that B. could not use the
building except as a barn; or that if he stored meat and fish
in it, he would be violating some implied covenant arising out
of the terms of the lease,  The “habendum ™ is to Winslow
forr five and a half vears without restrictions, except those
mentioned in the lease itself,  Martyr v. Lawrence (3),

The plaintiff ¢laims an injunction on two other grounds ;
first, on the ground of nuisance, and second, on the ground of
waste, I ean dispose of these two |minl~ together, as the
evidence, slight as it is; may be said to bear on both,  So far
as these two points are concerned, the bill is in fact a quia
timet bill, and must be =o dealt with.  For the purposes of
this motion it ix supported by two aflidavits, which with the
bill, were served on December Tth, | shall later on refer to
the contents of these atfidavits, but as one of them was sworn
on the 3ed day of December and the other on the Tth of
December it is obvions, that for the purposes of establishing
a nuisance, which could not have possibly commenced before
the 3rd of December, they eannot be very useful, especially
where the nuisance complained of, is the unpleasant odours
emanating from meats and fish in the month of December,
when meats and fish are usually in a frozen condition.

In the Attorney General v. Corporation of Manchestei
(4), the principles applicable to quia timet bills are dis-

(1) 38 Ch. D. 597. (3) 2 DeG. J. & 8. 261,
(2) (1801) 2 Q. B. 488 (4) (1803) 2 Ch. 87.
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cussed, and two propositions are there lnid down. In the first
place the principle is alike applicable to cases of public and
private nuisance.  And in the second place, in order to sustain
such a billy the plaintiff must shew a strong case of probability
that the apprehended mischief will in fact arvise.  Wood,
\.Cyin The Attorney-General v, Mayor of Kingston (1)
<iid, there must be “evidence of the extreme probability ‘of
a nuigance if that which was being done was allowed to con-
tinne,”  And Fry, J., in the Darenth Hospital Camp Case
2) adopted Chief Justice Cockburn’s statement of the law
that there must be proof of “a well founded and reason-
ible apprehension of danger.”  In Fletcher v. Bealey (3),
Pearson, J., after referring to many of the authorities, says :

I do not think, therefore, that I shall be very far wrong if
[ lay it down that there are at least two necessary ingredients
for a quia timet action,  There must, if no actual damage is
proved, be proof of imminent danger, and there must also be
proof that the apprehended danger will, if it comes, be very
cubstantial. T should almost say it must be proved that it
will be irreparable, because, if the danger is not proved to be
«o imminent that no one can doubt that, if the remedy is
delayed, the damage will be suffered, I think it must be

shewn that, if the damage does occur at any time, it will comie

i such a way and under such cireumstances that it will be
impossible for the plaintifi to protect himself against it if
relief is denied to him in a guia timet action.”  The evidence
i the present case falls far short of bringing it within the
least stringent of all the rules laid down by these and numerous
other authorities,  OF the two affidavits read in support of the
bill, one was made by the plaintifi, and the other by her
hushand,  His affidavit I regard as altogether useless, He
wivs he is a trader, re<iding at Woodstock, that he is the
plaintifi’s husband, and then he says that he has heard the bill
read and that all the sections in the bill are true and correet,
except the sixth which he has been informed and believes is

(1) 34 L. J. Ch, 481. (2) 2 Times L. R. 361,
(3) (1885) 28 Ch. D, at p. 608,
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true.  That section refers to the negotiations for a surrender
of the lease. He does not state in what way or by what
means he is competent to judge as to the injurions effects
upon a house of the odours from a meat and fish store kept
in it. His affidavit for the purposes of this case is of no value
whatever,  The other affidavit is made by the plaintifi her-
self,  After ~\\|~:|l‘ill;1 to the truth of several sections in the
bill; and her belief as to the trath of the remaining sections,
she says that the offices in question are finished with hard-
wood flooring and with walls and ceilings of steel sheeting,
She proceeds as follows: “1In the construetion of the said
walls and ceiling, boards were nailed into the studding and
the steel sheeting was then placed directly upon the said
bhoards, The said walls and ceiling were not lathed or
plastered.  The odours from meat and fish, if kept in the
suid offices, would pass throngh the eracks where the sheets
of the said sheeting are jninml together, and would then pass
all through the said building and would thence pass throngh
the wall< and floors of the two upper storeys of the said build-
ing where I reside with my family, and would become and
be very offensive to, myself and III}‘ family, and would, I
believe, be a source of danger to the health of myself and my
said family.” Do order to demonstrate how these noxious
odours could, and, of course, would reach that part of the
premises occupied by herself and family, the plaintiff seems
to have thought it necessary to deseribe with some particu-
larity what seems, at all events to me, an exceptional manner
in which these offices were finished. And if this case is
intended to rest upon the exceptional conditions to which this
evidence is directed, the plaintifi would, I think, not have,
much cause for complaint, for the annoyance, if it existed at
all, would be the result of her own act, and the odours would
have reached her apartments by a channel created by herseli
in the unusual method of finishing the tenant’s premises, of
which, =o far as there is any evidence before me, the defend-
ants had neither knowledge nor notice.  Apart from this, it
must be borne in mind that the defendants are engaged in a
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ender legitimate business, not in any way necessarily causing dis- l'.Nm._
what
fTects
kn-lll

value

comfort to any one,  The business is not in itself a nuisance, Nevers
md even if it were possible to carry it on 5o as to be a nuis- LILEY, ET AL
mee, there is no evidence that such is the case, nor is there BARKER, C.J.

mything to suggest that it must necessarily or is at all likely

her- 10 become s, The defendants are not earrying on the trade
1 the of butchers, bhut simply a rvetail trade in meats and fish, such
tions, 1= one sees in all parts of well regulated cities, and such as
urd- has been earvied on by them in the immediate neighborhood
ting, of these premises for vears,

said The hill in this case seems to be directed to a permanent
and njury to the plaintifi’s property by reason of the floors and
said valls absorbing these fishy odours, and thus becoming so
1 or offensive as not to be tenantable at all, or only capable of

i the cing rented at a reduced rent. It is not pretended that any

heets such injury has taken place; in =0 short a time that would be

pass mpossible, hut danger of that vesult occuring is put forward
migh v ground for this Court interfering.  There is absolutely

nild- o evidence on the subject; either that such a thing ever did
and liappen or it it were possible that it is to be expected in the
d, | present ease,  The bill is also divected to the personal dis-
| my comfort to the plaintiff and her family.  There is a distine-
tons tion between these two grounds of relief which is pointed out
the in The St. Helen's Smelting Co. v, Tipping (1), The Lord
s Chancellor there savs:  “My Lords, in matters of this
ticu- deseription it appears to me that it is a very desirable thing
nner o mark the difference between an action brought for a nuis-
i mee upon the ground that the alleged nuisance produces
this
have,
d at
wld

meterial injury to the property, and an action brought for a
nnisanee on the ground that the thing alleged to be a nuisance
i« productive of sensible |n'|’.~‘nll:ll discomfort.  With l't'glll\l
to the latter, namely the personal inconvenience and interfer-
rself ence with one’s enjoyment, one’s quiet, one’s personal free-
3, of dom, anything that discomposes or injuriously affects the

and- scnses or the nerves, whether that may or may not be denom-
8, it
.‘ (1) 11 H. of L. 642,
ns VOL 4, NBLER. -8,
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inated a nuisance, must undoubtedly depend greatly on the
circumstances of the place where the thing complained of
actually oceurs. If a man lives in a town, it ix necessary
that he should \Illtjm'l himself to the CONSequences of those
operations of trade which may be earrvied on in his immediate
locality, which ave actually necessary for trade and commerce,
and also for the enjoyment of property, and for the benefit of
the inhabitants of the town and of the public at large.  If a
man lives in a street where there are numerous shops, and a
shop is opened next door to him, which is earried on in a fair
and reasonable way, he has no ground for l‘lllll|i|;|i|ll. bhecause
to himself individually there may arvise much  discomfort
from the trade carried on in that shop.  But when an oceu-
pation is carviedd on by one person in the neighborhood of
another, and the result of that trade, or ocenpation, or
business, is a material injury to property, then there nngues-
tionably arises a very different consideration. 1 think, my
Lords, that in a ease of that description, the submission which
is required from persons living in society to that amount of
discomfort which may be necessary for the legitimate and free
exercise of the trade of their neighbors, would not :lllli'l\ to
ciremmstances the immediate vesult of which is sensible injury
to the value of the property.” T must assume that the
defendants will carry on their business in a legitimate way;
that the meat and fish which they sell are fit for sale and fit
for use.  If not I imagine the public health vegulations will be
found ;ulwlunl:- for putting an end to the practice, It then
comes down to this, that this Court is asked to restrain this
defendant from selling fish and careying on her business
becanse the plaintiff does not like the smell of fish, and she
has smelt them in her room on one oceasion and her daughter
on another,

What aspect this case may assume after the evidence
shall be given at the hearing T cannot say.  As to this
present motion I think it must fail.  The motion will be

dismissed with costs,
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PHILLIPS v. PHILLIPS gr AL

Dower — Bar—Adultery—13 Edw, L., e, 34,

A wife voluntarily separated from her husband after having
lived with him for three years, Nine years later she married
again, knowing that her first husband had married, and be-
lieving that he had obtained a divorce from her and that she
was at liberty to marry Subsgequently she learned that her
second marringe was illegal, and she immediately left her
second husbhand,

Held, that under the Statute 13 Edw. L., ¢. 34, the dower right of
the wife in the estate of her first husband was not barred by
her subsequent cohabitation with another, as she acted bona

fide, believing, on reasonable grounds, that she was legally
entitled to marry again.

This is an application for admeasurement of dower,
T J. Carter for the plaintiff,
o, 0% III’(‘//:]/ for the defendants,

The plaintifi, Esther Caroline Phillips, was married to
Jumes | |'|li”i|)~, ut \lllln\t'l'. \ “.. on Xn\l'llllwl' |'_'l||,
IN39), when she was fifteen years of age. They lived to-
cether three years, and then voluntarily separated. At the
time there was one child living, a son only a few weeks old, who

1= tuken by his father.  After the separation the plaintiff went
to Lewiston, Maine, and later to Lowell.  She never had any
communication of any Kind with Phillips, and supported her-
«elf.  Nine years after she had left Phillips she went through
the ceremony  of marriage with one William Barnes, at
Lowell. At this time the plaintifi knew that Phillips had
married again,  She and Barnes lived together as man and
vife for about nine years,  When she learned that Phillips had
never procured a divoree from her, and that her marriage
o Barnes was illegal, she immediately left Barnes, and
since that time has had no communication with him of any
kind, and has ~u|»'ml’lﬁ| herself.

Argument was heard January 20, 1909,
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1909, T. J. Carter for the plaintiff : —There must be a know- s
Pricares  ing and wilful living in adultery to bar dower. I there i clud
|’:l|l'l"l|“‘~ an abandonment by the hushand, a stubsequent living in later
:“Illl‘l‘ll.\ "'\ lIN' \\i"" 'l‘"" not I’:”' II"I""'\\VI'. ’l‘l"'l"' must IN‘ " [""
a guilty knowledge,  The plaintiff did not voluntarily live in mare
adultery, and her dower right is not barred.  See Graham v, she by
Law (1); “""'/-"_/I v. Fineh (2 \t!l\ T/uuu/;.wm (:3). vethe
She 1
J. C. Hartley for the defendants :—The |||:|i||liﬂ"~ dower ld, 4
right is barred under the Statute 13 Edw, 1., ¢, 34, She -
should have made sure that she was entitled to marry again for.
before she did so. She did not exercise that care which L ven
would reasonably be necessary, in order to find out if she was <lf 1
at liberty to marry again, and her ignorance is no excuse, living
She never made any proper inquiries herself before her fook
second marriage.  She was never served with any divoree tiibiid
papers, and conse |In'nl|) could not have believed there Wils ion
divorce, It is a matter of evidence as to whether she was in -
ignorance or not, and whether she neglected to take the neces- AT
sary precautionary steps to nnd out the true state of affairs, Wik
viz. if she was at liberty to marry again,  See Hethrington S e
v. Graham (4); Woodward v. Dowse (5):  Bostock v, Swmith md h
(6); '\‘"’f/"""' V. '\'”’,’ll"“" (7): I“/'”m/a/lul v, »\/'/a/uua (S): tribute
Am. & Eng. Eney. of Law (1) ; Digest of Eng. Case Law (
(Mews) (10), events
1909, February 16, Janrker, C, J.: \ane
ptot
This is an application by Esther Caroline |’hi||i|'~‘ widow ey |
of the late James E. Phillips who died on the 9th August, st w
1907, seized of certain real estate in the County of Victoria, learn
for the admeasurement of her dower.  Notice of the applica- H”“i[l
tion was duly given and the matter came before me in July ont W
’ last, when Counsel appeared forall the parties interested,  As hout t
the cirenmstances as disclosed by the affidavits scemed o Tl
(1) 6 U. C., C. P. 810 (6) 34 Beav. 57. P
(2) 20 U. (., C. P. 132, (7) 18 Ves. Jr. 438, dulter,
) 20 U. 0. 0. P, 211, (8) 21 Ch. 1. 164, -

(4) 6 Bing. 135
(5) 10C, B, N

(9) 2nd, Ed. Vol. 10, 200,
(10) Vol. 7, 1245,

. 8, 722,
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JOW- anusual in their character and the right was disputed, 1 con- 1909,
re is cluded to hear the matter on eiva roce testimony, and at a  Priues
" v,

y in later date the applicant and other witnesses were examined I':l.n::o«

> 5 MR , netitl W hillins e
at be hefore me, It appear that the petitioner and Phillips were By
e married at Andover on the 12th l|:1_\ of November, 1859,

<he being at that time only fifteen yvears old. They lived to-

vether for about three vears and then voluntarily -|-|n:||':|lt'-|.

she then had but one child living, a =on only a few weeks

wer dd, and the father took him and bronght him up until he

She was about sixteen yvears old,  On the separation, or =oon

rain
hich

Wis

ifter, she went to Lewiston in Maine where she remained
e yenr and a half and then went to Lowell, and supported her-

<elf by weaving in some of the mills there,  She has been
nse,

II! I

oree

living there until recently, and since the separation, which
took  place some forty-four vears ago, Phillips never con-
tributed anything to her support, and they had no communi-
as i ition of any kind.  About four or five vears after she went

181 to Lowell and about nine years after the separation, she

Ces-

narried, or went through the ceremony of marriage, with one
urs, William Barnes, at Lowell. '|.|ln"\ lived together at Lowell
yton

< man and wife for about nine years when they separated
with

md have never lived together since, nor has Barnes con-
(8)3 tributed anything to her support.
AW On the 15th August, 1868, Phillips married, or at all
events went through the ceremony of marringe, with Martha
\manda Dyer, and they lived together as husband and wife
up to the time of Phillip’s death, a period of thirty-nine years,
low Fhey had three children.  She suys she supposed Phillip’s
ust, first wife was dead when she marvied and that she did not
win, learn to the contrary until Herbert—that is the son of
togs Phillip’s by the first wife—returned from Lowell, where he
aly vent when about sixteen yvears of age, and that he was then
' hout twenty-one vears old, which would make it about 1882,
| »o The answer set up to this applieation is that the
petitioner has forfeited her vight of dower by reason of her
dultery in cohabiting with Barnes, at Lowell, for the nine

cars | have mentioned ; and the Statute 13 Edward 1., ¢h,
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34, 1= relied on for the contention, There was evidence to
show that Phillips treated the petitioner ernelly, assanlted her
at times and ~|||:_i<-|'lm| her to all kinds of ilu\i_l_"nil.ll'm It is,
however, admitted by the petitioner that the separation was a
voluntary one; she was to go her way and get along as best
she could and he was to do the same,  While his conduet
may have been such as would sustain a suit for a divoree
« mensat et thoro, it would not justify her living in adultery,
and that is the substantial ground upon which the forfeiture
created by the Statute  rests, Woodward v, Dowse (1);
Woolsey v. Fineh (2); Bostoek v. Swith (3). At common
law adultery was no bar to the widow’s dower, and it is said
that as this Statute is in derogation of her common law rights,
it is necessary in order to make the Statute :||l|»]il':||'|¢- to
prove a guilty knowledge in the petitioner.  The question
then arises is the petitioner’s rieht of dower barred |||'n\’i‘lw|
the evidence shows that at the time of her so called marriage
with Barnes and while she continued to live with him as his
wife, she bona fide bhelieved, and had reasonable erounds for
helieving that <he was free to marry and that the subsequent
cohabitation was that of husband and wife legally married.
In Reg. v. Tolson (1), it was held on a case reserved for
the consideration of all the Judges that a woman who had
gone through the ceremony of marriage within seven years
after she had been deserted by her husband, could not be
convicted of |»i::|||l} L if at the time she had a /umu.[it/r belief on
reasonable grounds that her husband was then dead.  In such a
case the mens rea was held to be an essentinl requisite and
that without it there could be no convietion, 1 can see no
distinetion as to principle between a case of bigamy and - case
of adultery, and if this were a trial for that offence on an
indictment, as it might be in this Provinee, it would, in my
opinion, be a good answer to the charge that the so called
adulterous intercourse was with a man with whom the

petitioner had gone throngh a ceremony of marriage in the

(1) 10C. B, N. S, A (3) 34 Beav, b7,
(2) 20U C,, . 132, 4) L. R.23Q. B, D. 168,
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e to honea fide belief on veasonable grounds that <he was free to 1909,

her marey,  In other words ean a woman be convieted of adul- Pununs
: r.

t is, tery when the intercourse is with one whom she honestly  Procues

KT AT,

as a helieves on reasonable grounds is her own hushand? 1 think
’ Bankewr, €. J

hest not.  The rule at common law was that an honest and

luct reasonable belief in the existence of ciremmstances, which, if

oree true, would make the act for which a person is indicted an
ery, innocent act, i= a gond defence,  If in such a case the woman
ture cimot be convicted of adultery, how ean she be said to be
(1); living in adultery, that is without all regard to her duty as a

mon married woman to remain chaste though separated from her
said hushand.  Besides this, it is to be remembered that this
hts, Statute was passed in a country where adultery i< not a erime,

to where it is only an offence against the ceclesiastical law, and
tion where it is not a eriminal act but an immoral one,  An aet,
ided however, which a wife in the discharge of her duty to her

hnshand must avoid as the |I|'i|'n~ to be |»|i!| for her dower in-

+ his terest in his estate,  Common  justice points to a guilty
i for knowledge as the basis of the immorality which the Statute

nent savs =hall bar the dower,

. There is no .~||_1;;l'~!inll in the evidence that the |n'|iliul|m'
| for has not lived an honest and moral life,  So soon as she
had learned that her marringe to Barnes was illegal she left him
ears i has had nothing to do with him since,  The evidence
t be shows that when Barnes made proposals of marriage to her,
fon which was two years before the marriage took place, she told
cha him that she was a married woman and told him the cireum-

and stances,  Barnes said he wonld see a lawyer about it, and he
' 1o terwards told her that the lawyer told him that it would be
case b vight for her to get married as she had been away (from
| an her hushand T suppose she meant) for seven years,  Not being

m together satisfied with what the lawyer had said Barnes told
Hed her that he would take measures to find out if Phillips had pro-
the cured a divorce.  She proceeds in her evidence thus:—¢“So he
the (Barnes) came and told me Mr. Phillips had got a divorce,

was married and all this, and so being there alone and friend-

8. less and homeless I made up my mind after a while I would
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19048, marey him for the suke of a home and friend; but after |

Pt mareied him and Herbert (that is her son) came out there |
5 I’I”l“‘::'" questioned Herbert about his father having a divorce and wrote
? | Baneen. C.J Herbert said he didn’t know whether he did or not, he didn’t had n
o think he did, he didn’t hear :I!I'\YII.III: about it.  So Herbert result
went toa lawyer to see what the lawver wounld say to him and ston **
the lawyer told him a different story, " |
“Qu (By the Conrt) You left your second hushand ? procun
\. L did after I found out Mr. Phillips ’ linble
“Q. You did leave him? A, Yes, Lttt
“Q. When? A, Twentv-eight or twentv-nine vears mnst,
' ' ‘ her bo

SO And vou have never lived with him since? A, Barnes

Never have seen him. lhome
Q. What was the information you got that led you to e on
leave him? Was it in consequence of information you got that weept
vour first husband was =till living or marvied or what? A, it
That he had no divoree, mation
“Q. Had you heard of his second marrviage? A, Yes, I
“Q. When did vou hear of his second mareinge? A, | ilvice
heard of it before T was married, that is how I eame to be divoree
married beeause they told me 1 was elear on account of him t Pl
being married and having children, mus
“Q. And you got information some vears afterwards In this
that he hado’t a divorce at all.  Whom did you get that in- vhat n
formation from? A, From Herbert, my =on. followe
“Q. That is to say, he told you he didn’t think his father ot her
had a divoree? A, Yes, it. Sh
“Q. And sinee that time you have aceepted nothing which
from Mr. Barnes in the way of support? A, Not anything. herself,
“Q. And you have not lived with him or cohabited T

with him since you learned or were told no divoree had been followi

e secured? A, 1 haven’t seen him.” Ousey (

i | Herbert Phillips gave evidence on the same point,  He Potter

(! : savs that after he went to Lowell his mother asked him if he I

i i knew whether his father was divorced or not and he told her he be an o

couldn’t say for certain whether he was or not, but that he
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wrote to a friend of his and «a

aid ertained later on that there 1909,

An't liad not been a divorce,  He then consulted a lawyer and the PRnLre

result was that he was convineed, or to use his own expres-  Viuoes

bert ET Al

s <ion “they knew it wasn’t a legal affair and they got out.” ;e ¢4
It is contended that the information which the petitioner

nd procured was altogether too meagre, too vague and too unre

liuble for any reasonable person to act upon in so important

mitter, and  there is much foree in the observation,  We

ears must, however, look at all the cireumstances in jllll‘_’ill: us to

her bona fides.  "To one situated as this petitioner was when

Barnes made |-|'n|o~-~‘|l.~ of marringe to her, the prospect of a

home and a happy married life must have been a very allor-

i to ing one, and vet with all its temptations she not only did not

that weept the offer but frankly told him why, Tt was not an un

itural thing that he should undertake to procure the infor-

mation and find out what her legal position as to a re-marriage

es, 15, He does not seem to have brought her very correct

Ivice as to the law or very correct information as to the

livoree, |'.||I she lwlil-\wl llilll HER (1) l|n' lli\nl'n't', |I:|\ill‘_‘ ln-:ml

him that Phillips had married again and natovally reasoning that

must on that account have procured a divorce from her.

s In this she was mistaken but her reasoning was precisely
in- vhat most women under the same cirenmstances would have
followed,  Besides this when she, vears afterwards, found
her ont her mistake, she |u|'n|n|.|l) didd what she could to correct
it She left Barnes and the apparently comfortable home
iy which he had given her, and went off again to provide for
ng. herself,
ited The evidence is, 1 think, quite as strong as it was in the
een following cases where a similar question arose:  Ousey v,
Ousey (1), Freegard v, Freegard (2); Joseph v. Joseph (3);
e Potter v. Potler (4).

he I think the petitioner is entitled to dower and there will
*he b an order for the admeasurement.
he
5 (1) L. R. 8 Prob & Div. 223, (3) 84 L. J. Mat. 96,
(2) L. R, 8 Prob. D. 186, (4) 67 L. T. 721.

VOL. §, N.BER. 0,
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1904, PUGSLEY v. FOWLER axv POPE, gr AL

Fetwwary 1
Verbal Agreement—Time the Essence of the Contraet—Laches,

In November, 1902, the plaintiff and the defendant F, with a
number of others formed a syndicate for the purpose of
acquiring options and purchasing land with a view to sale

The transaction was a large one, involving the purchase of some
200000 acres of land in the Northwest Terrvitorvies, and before
the land was finally disposed of the syndicate was compelled
to pay to the owners the sum of $60,000

The agreement between the plaintiff and F. was verbal, and at
the time it was made the plaintift paid the sum of $200

On the 30th of March, 1903, the defendant F. wrote to the plair
LT to hold himself in readiness to raise $2,000, * to hold your
corner of the deal,” and that if they had to eall upon him it
would be at short notice.  The plaintiff took no notice of this
letter and made no preparation for securing the money On
the Hth of April, 1903, F. welegraphed the plamtiff as fol
lows :—* Three thousand dollars absolutely necessary to hold
vour interest in the land deal. Will I draw? Wire.” To
this the plaintiff sent no rveply.

In 1903 the plaintiff learned that the speculation had been suceess
ful and that lnrge profits had been made, but it was not until
1907 that this suit was brought,

Held, that in view of the special nature of the transaction, the
plaintift’s refusal to contribute his sharve of the money re-
quired to complete the purchase, and his refusal to answer or
take any notice of both letter and telegimmn, joustified the
defendants in acting on the assumption and belief, that he
had entirely abandoned the contract and his interest in the
purchase, and that he did not intend being any losger bound
by it.

Held, also, that the plaintiff's delay in commencing a suit until
long after he knew that a large profit had been made by a
re-sale of the land, was, in the absence of any satisfactory
explanation, evidence that his failure to pay the money, and
his refusal to answer either the letter or telegram, were in
fact intended at the time as an abandonment of all interest

in the transaction.

Bill filed for an accounting. The facts fully appear in

the judgment of the Court,

Argument was heard December 235, 1908,

A. W. Macrae, K. C., for the plaintiff :—
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A partnership was formed between the plaintiff and
defendants and others,  Once there was a partnership it
could not be dissolved without plaintifi’s consent.  Onus of
Jowing that partnership was dissolved falls on the defend-
ants in this case, and they have failed to do so.  Plaintiff
contributed towards the expenses of the venture, and hecame
interested in it to the extent of one-thirtieth, and he is en-
titled to receive one-thirtieth of the profits,  See Lindley on
Partnerships (1); Clarke v. Hart (2); Hesketh v. Blan-

hare (3).
WL G, Teed, K. U, for the defendants:

Plaintiff has not made ont a case within his hill. I
v agreement has been made out, it is void under the
Statute of Frauds, as transaction was in reference to land,
md there was no note or memorandum in writing,  Plaintiff
by his acts abandoned any interest that he had, and if any
rreement, defenduants were lt-:nH‘\ _ill~:i|it'«| in considering it
H‘~l‘i|l'|t'l| ||_\ the actions of the |-|.‘kinli!'|': Withers v. R Al//m/r/x
ly: M raey Steel (o, v, \‘:/.u/m' (0): Freeth v, Burr (6);
ll'_\ on 5|n-n'ilil‘ Performance (7). In eases of u[-linlh or
unilateral contracts time is of the essence of the contract, and
the plaintifi has failed to recognize this: Fry on Specific
Performance (8); Roberts v, Berry (9).

A, Wilson, K. C, for the plaintiff, in reply :—

Onee a |l:l|‘l|w|'~||i|» existed it could not be dissolved
without an accounting or mutual agreement.  No such pro-
ceedings were taken in this case. If there was a partner-
ship, Statute of Frauds would not apply.  Transaction dealt
with an option only, and Statute was not applicable, If
Statute was applicable, draft accepted and paid by the plain-

(1) 6th Bd. pp. 550, 579, ) L. R. 9 O, P, 208,

(2) 6 H. of J C. 033, (7) 8rd Ed., pp. 484, 485,
(3) 4 Enst. 144, (8) 8rd Ed., p. 407,

(4) 2 Barn, & Adol 882, ®) 8 DeG. A‘{‘ :N. & G.

(5) 0 App. C, 434,
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tiff would he safficient,  There was no agreement as to time,

mdd it cannot be said to be of the essence of the contraet
If there was any negligence on the part of the plaintiff, it
was not suflicient to justify the defendants in regarding it as

in abandonment, or to take awav the |-lwml\." richt to a

hare m the prohits

1904 February 16, Banker, C. )
At the transacti vhich have enused th
| i place, t plaintifi was the priet f 1
! o ( enda Fowle 1= i member of th
Honse Con ms, 1 ngat Sussey, and defendant
I’ 1 Cooksh 1t Provinee of Quebe
Byt it hich - mmenced e Juane, THO G the me
il seeks t n o nt of the profit le by the
it= from t e 2 100 aeres of Tand in the
N\ I'en ries, purchased from the Canadim
| 1T Railw Clompan | 1 adt I sold to the
(i t West | wl petny at an dvance of some X1 15.000
ich profit the plaintifi: by his bill elaims a one-thirtietl
11 "“4"”"I\H\I'H.w‘4‘|rl\‘<jil4“|llly made by
him  with the defendant Fowler, in November, 1902, in a

wersation which, he savs, took place at the =tation of the
Intercolonial Railwav at St John, and which, from his ows

ount given in evidenee = follows “1 had gone

down to eateh the train ¢ to Penobsquis, due to leave at

seven o'clock, 1 think.,  Mr. Fowler was in the depot and
spoke to me, and said he was waiting for his train  going
out—the C, P’. R, west—and, after a few ,m-lilnlill:ll'in-~, he
went on to say he was interested ina land deal in the North
west—he and Rufus 11, Pope—and had got an option on

217,000 acres of land from the Canadian Pacific Railway

Company, lyving along the proposed road of the Canadian
Northern Railway, and wounld like to have me interested in

this deal ; that it was a good thing, as immigration had set

in to the west, and that town sites would naturally spring up

along this proposed road of the Canadian Northern, and
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while this consisted of 217,000, the 17,000 was @ |n'i\:|ll' 1904,
transaction between himself and Mr. Pope—200,000 for the  Prasies
svndieate,  The land was to cost—they were to pary for the "“"I"""‘["“‘“‘
Fand—823.50 an aeve, and they were to divide this land matter

npin this wav—fivst into thirds, and the thivds into tenths,

making it fairly equal shares; saving, I have one shave left

il T would Tike vou to have it | have taken a few of my

friends in, and he mentioned Mr, George Parker and My,

S Mebeod of Sussex, and Mr. W, 1L Parlee of Sussex. T

aidy, Mr. Pope and my=elf arve the promoters, andl, as promo-

ters, we expect a reasonable amount for promotion ; apart

from that vou shall get vour sharve of the profits, 1 said,

how mueh do vou want for the <hare?  And he =aid 2200,

I said, what arve the chances, the prospects of making a little?

e -|i||. NOu iy mike SO000, vou mav muke .\'_.‘lllln_ von

e sure to make something, 1 said, T will take it.  He said,

Mr. Pope will make the deait, Mr, Rufus L Pope, and you

can accept it when it comes. A few dayvs later the draft

e down.”

S, (By the Conrt.) Was that all the conversation that
took place down at the teain? - Did vou =ay anything further
yhim 2 AL T osaid, is it necessary to have a certifieate? He
ud, no, the deaic will ivient,
“Q. Do vou recolleet anything else that wassaid ? A, |
think that was about all,
“Q. Did vou part at the station? A, We parted at

the station, his teain going west, his train went fiest,”

On his eross-examination the plaintifi adhered to his
statement as to what took |||:|t'|‘ at St, -|u|ll|. v'\m'pl that he
Wlmitted that Fowler might have said <omething as to the

lunds being sold, and the money to pay for them realized in that

way. And he also admitted that he expected that if more

money should be required to pay for the land it would come
from the syndieate of which he was a member, although he says
that nothing was said abont that. Stated shortly, the plaintifi’s

cage is this, that he bought from Fowler for 8200 a one-thir-
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)I 1909, tieth interest in a tract of land comprising 217,000 acres, i N
4 Possiey which the defendants had an option to purchase from the syt
| 'I_'".‘I“' 'k'l AND Canadian Pacifie Railway at $3.50 per acre, or 759,500, and tor 1
tansen, ¢ g Which on a re-sale it was expected would realize to him a profit est,
of 25,000 to 85,000,  In view of the magnitude of this trans- he 1
action ; in view of the fact that the |>|:|iuli|T wis committing here
himself to a possible liability of over $25,000, and in view of i
the place and the oceasion at which this easual conversation ni
took ‘vl:n'q'. it =eems difficult to conclude that the lll:lill'i'T.~ profit
account has been a complete, or in all respects an exact I sng
account of all that took place,  He is; however, the only itori
witness for himself, and the defendant Fowler is the only e
witness for the defence, and it will, perhaps; serve a good eces
purpose if on disputed points, we compare their acconnts as nd t
we go along, On the 7th November, 1902, a draft for here
8200 was deawn by Fowler in favor of Pope on the plaintiff hat t
at forty days, It was accepted, and on its maturity it was nthe
renewed by a draft at ten days, which the plaintiff afterwards wo
paid. It appears that dt the time this interview took place
between the plaintifi and Fowler, negotiations for the land
sale had not |»|‘m1w~n|m| far, and nothing very definite had been .
decided on. - Mr, Fowler says—and on this point his evidence o
is uncontradicted—that as a result of a visit to the west ‘w’“
and inguiries into the prospects of railway and colonization .
development in that part of Canada, he and Pope on their ol
return made a formal application to the Canadian  Pacific ey
Railway Company for the plll'r'h:m' of 200,000 acres of the
land stretching from the elbow of the Saskatchewan west- .
ward, following along the prujn-rh--l line of the Canadian v
Northern Railway, at $3.50 an acre, to which applieation opel
? they had received no veply.  This is all that had been done. le
Bearing this in mind, let us see what Fowler's version of the )
b | interview hetween him and the plaintiff is,  After stating that '\'f':
i he does not recollect of any interview of the kind at the rail- I said
I way station, and that his impression is that it took place at e pler
| B Sussex, he says :— 1 did see him (plaintiff) sometime the lat-

ter part of the month of October or the first part of the month
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of November, 1902, and | suggested to him the coming into

1 =yndicate of ten that My Pope and T were getting hu’y-tlwr—I'f‘ln_\

v
for the purpose of purchasing a teact of land in the North- Fower axo
Pore gT At

west, and T eannot veeall all the conversation in recard to it
the information I may have given him about the lands out
there, beeause 1 had recently veturned from the Northwest,
md was very muech impressed with the prospects in that
mntey, and T may have talked at some length about the

profits to be derived from land values in the Northwest, but
I snggested he should hecome one of a syndicate of ten, and
nformed him it was necessary for each member of the syndi-
e to put up 200 for preliminary expenses, to cover the

wecessary charges in conneetion with the location of the land,
nd that each one of the =\ ndicate would have one share, and

here would be ten sharves altogether, [ never told My, Pugsley
that there was going to be thirds and those thivds divided into
enths, beeause there was nothing like that conte Illlil.llml. and
would have been an absolute falsehood and wnnecessary.”

“Q. Never a word about thirtieths? A, No,

“Q. Never a word about thirtieths in it from beginning
vend? A, Never, from beginming to endd. 1 told him that
nmy opinion we would be able, we hoped at least to be able
to sell before we would have to put up any money.

“Q. To=ell the land you expected to purchase? A, To
ell the land that we expected to purchase hefore we would
uve to put up any money on the purchase price,

“Q. In other words, make the sales pay the purchase?
\. Yes. | said we hoped to do that, but 1 said you must be
prepared in ease we cannot, to carey your corner of the deal,
< I expected every other man to earry his corner,

“Q. Was there anything said by vou on the subject of
iving reasonable notice it money was required? A, Yes,
I saidd if it was vequired he would have notice so there would
o plenty of time for him to get the money together,

“Q Did you tell him at that time you had an option
217,000 geves of land? A, No.

' Baukew, )
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1904, Q. What, if anything, did you tell him as to your hay- intery
Puasieying or expeeting to have, or expecting to purchase lands in the officis

fowi :;'} AND Northwest, just relating to the acquisition of them? A, | ]!

yarcrne ¢y told him that we expected, we were organizing this syndicate payim
of ten, and we expected to huy 200,000 geres of land in the refuse
Northwest, nore
“Q. Was anvthing said  then about 17,000 aeres? time
A\. No. thoug
Q. Was there any purchase of 17,000 aeres in contem no e
plation? A, No, heeause it was impossible for that to have I
been mentioned, beeanse it was not until nearly the first of hord
May that the thing resolved itself into the 17,000 acres, and comt
if you like | can r\|v|:|ill i, nteryt
“Q. We will come to it later, At that time when you ok
had the conversation with My, l'llu-lq'}, the latter p:ll'l ol oceive
October or early in November, 1902, had you or not any t Ofts
option from the Canadian Pacific Railway Company, or any
definite arrangement whatever? A, None whatever,”
820
I have no hesitation in concluding that in view of all the y call
circnmstances Fowler's version of the interview is much the wht |
more probable one of the two, and 1 adopt it, P "_"'
Fowler states that he went to Montreal and there found ‘ vhlll‘l']"l
that Pope had received an answer from Mr. Griffin, the nav. K
Canadian Pacifiec Railway Company’s land commissioner, in 10
which on behalf of the company he declined to sell the land
at 3,50 an acre and wanted £5.00,  This led to a further
terview with the railway officials in reference to the price, I

and they advised the defendants to go and look over the lands
and make a selection of the tract out of which they wished to

take the 200,000 acres,  This they coneluded to do, and the lfortm

P draft for 8200 was drawn on the plaintiff as his one-tenth of Fowler,

! ‘ the expense.  The defendants then went out to examjne and “

: k '| , locate the lands, and spent some weeks there and at the land vour int

[ [ § | office in procuring such information in regard to the lands as Th
! they required in order to make a selection, and they finally treated

selected the Tand ont of a teaet of 300,000 aeres,  Other altogeth

e Tt
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interviews took place with the Canadian Pacific Railway

officials, the result of which was that the price was settled at

v an acre, and a proposal by the defendants to extend the
paviments to ten years instend of the usual term of six was
refused,  This geems to have been in December, and Illilllill_'_'
nore was done until the latter part of Febroary,  Up to this

e no written agreement of purchase had been made, and
muu'_'h the |n'i<-|v.|m| terms of Il;l\lllt‘lll had been :Iv__-rvv-l upon,
no money had been paid.

Returning to the |-|.|iuli7\"» evidence he savs, that he
heard nothing from Fowler (exeept the deaft) and had no
communication of any kind with him from the date of the
nterview at the Intercolonial Railway station antil March
Ist, 1903

a period of about five months,  On that day he
cecived the Tollowing letter from Fowler, dated March 30th
t Ottawa,

< Dear Pugslev,—Hold vourself in readiness to raise
£2,000 to hold up your corner in the land deal.  If we have
v eall wpon vou it will be at short notice,  The deal is all
cht financially and a good thing, but we may have to put
p the stuff as the sale has not gone through,  We are now
hting for our life as Grifhn, the land commissioner, is try-
¢« to turn us down, buf we hope to heat him out, though he
v have influence enongh to make us put up the cash at
e, Yours, ete,,

Grorae W, Fowrer”

F'o this letter the plaintiff made no veply.  He ignored
together and took no steps to have the $2,000 or any part
it available should it be r«-nluirml. On the 11th .\|>ri|,
fortnight later, he received the following telegram from
wler, dated at Cookshire, April 14th, 1903,

“Three thousand dollars absolutely necessary to hold
nr interest in the land deal.  Will I draw?  Wire.,”

This telegram the plaintifi treated precisely as he had
ited the letter.  He did not reply to it, bnt ignored it

togret her,
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The cirenmstances which led up to the sending of this

letter and telegram arve thus detailed hy Mr. Fowler :—

“Q. What, if anything, occurred that led up to your
writing M, |’||<_'-||"\ the letter of the 30th of March? A, It
might have been in the latter part of February, or it might
not have been until Marveh, bat sometime during the winter,
either in Febrouary or Mareh, 1 got word, 1 think when |
got to the House I found My, Griffin saying they wanted
£20,000 paid on account of the purchase price, and that that
must be |r|ivl at onee or the agreement would be voided ; that
is, they would not reserve the lands for us. Tt was not a real
option, hut they would not reserve the lands,  So 1 think
he then notified me that they had taken the lands out of the
reservation afterwards, 1 think | had a notice to that effeet.

“Q. What, if anything, did you do, so far as the plain-
tiff at all events is concerned, when vou found this becoming
imminent, and what steps did you take to get rid of paying
the $20,000 in eash? A, Well, we saw Mr, MeNieoll,
first vice-president of the Canadian Pacific Railway,  Sir
Thomas Shaughnessy was in Europe.  Wesaw Mr, MeNicoll
and got him to stand the thing over until Sir Thomas would
return, and notificdd Mr, Griftin to that effect, and after Sir
Ihomas Shanglnessy returned, we met him.  And T may
say there was another person had come east by the name of

Brown for the purpose of purchasing these very lands.”

Fowler savs that before he interviewed Sir Thomas
Shaughnessy he wrote the plaintiff the letter of Mareh 30th,
and that when he saw Sir Thomas, he said we wounld have to
pay 820,000 down, and it might be 830,000 and we had
better be prepared to pay onr money, beeause this man Brown
was prepared to take up the reserved lands and pay the
money.  The telegram of April Tith, 1903, was then sent to
the plaintifi.  The defendants were obliged to pay up the
R20,000 and subsequently 810,000 more, making 860,000
in three payments of 820,000 each. The defendants then sold

their interest in the purchase to the Great West Land Com-
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pany at a profit of some $143,000. The 17,000 acres spoken 1909,
of was simply the surplus of the 300,000 acre tract, after tak-  Puesues
» "

ing out the 200,000, the Canadian Pacific Railway, School and ’i':l'.“":".ﬂl AND
® ‘s A
other reserves, and making the usual allowance for water

Bankew, (')
weas,  This was not ascertained and could not be until the
matter was finally settled up. It had nothing to do with the
riginal purchase, and the defendants bought it themselves at
2550 per acre. It therefore seems quite impossible that
mything could have been said about this 17,000 acres at the
conversation at the station as the plaintiff says.

Except for the purposes of an accounting it is |w|'l|:|p~
unimportant whether the plaintifi’s interest was to be a thir-
tieth, as he =says, or a tenth as Fowler says, The substantial
lefence set up here is; that whatever that interest was the
plaintifi abandoned it altogether, or so conducted himself as
to warrant these defendants in believing that he had done so,
ind acting on that belief. It is with a view to this defence
that I wish to eall attention to the plaintifi’s conduet in refer-
ence to this transaction,  He says that in the latter part of
the summer or the early part of the autumn of 1905 he knew
that the “deal had gone through,” to use his own expression,
I'his suit was not commenced until June, 1907, nearly four
vears later,  The plaintifi says that the first time he saw
Fowler after the interview at the Intercolonial Railway station

1= on the 13th of April, 1903, the day before the telegram
vas sent and a fortnight after he had received the letter of

March 30th,  Fowler was then at the railway station ac
Sussex waiting to take the train for Montreal.  He savs he
<iw Fowler and he walked over to see him and said, “ Good
morning Mr, Fowler, are you going away ? [ said, I received

letter,  He =aid, yes, I thought it wise to write you in case
¢ needed the money,  Just after that he took the train and
ent away.”  Mr, Fowler had been in Sussex for some days
that time, and vet the plaintiff had not songht him out, as
one interested in o transaction of that kind naturally would,
{0 et some information as to its progress and the reasons for

making so large an assessment,  He puts forward now as an
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1904, excuse for non-payment, that he expected a statement of some
reasiey - kinde Bot at that time he said nothing about statements, ever, s
0 natn

with hi

.m'nl( o peither did he CXPIress any ~||l'|ﬂ‘i~v at |wi||;_' ealled upon to
o ET AL, N

contribute,  The next n|;|A\ when he received the telegrain he
versatic
told it.

consulted his solicitor, and he says both the solicitor and him-

self cinme to the conelusion that the whole thing was a fraud,

He took no notiee of the telegram, although it ealled for an I'l
e liate answer,  Common  bhosiness eivility would have or the
suggested o rveply, especially as Fowler was acting in the sation v

|-! intifi’s interest in the very business from which he is now fter th
=certai
to tell v

heard tl

secking to henefit, Ttscems impossible t y suppos=e that in the
course he took he was not acting t|v|i|n-|‘;|ln'l.\ with a well
defined intention.  Was it to vemain in the svndicate and

assume his sharve of the vesponsibilities, that he might earn his house 1

shave of the profits?  Evervthing, as it scems to me, points matters
to a different conclusion,  Was it that he should, with the ves, |
smallest loss, cet ont of a teansaction which he and  his didn’t a

solicitor had coneluded wasa fraud 2 Was he adopting that sick tha

non=committal course of action which people more ennning thought
than candi! sometimes ;|‘|n|’l‘ and which ean be eited as proot said, yoi
of their being in the speculation i it should turn out a place un
I'owler
which tl

towards

steeess o equally well as proof of their being out of it, if it
: should toen out o failure - There is some positive evidence

on the point. Fowler savs that he had a conversation with

the plantitf o few weeks after the telegram had been sent spoke ta
| which he velates as follows = I aske | him why he didn’t ke u
', allow e to make a deaft on him for the money, and he said I will;
i that hie couldn’t pay it, conldn’t handle it, 1 said, do you way.

want to deop out of the thing didn’t i

~ |it|. l W

And he said he would have

to, it was too hig for him to handle, he had no idea when he

l . went int it he woulid Lave to put up money, except the $200 and 1 an

for preliminary exponses, and he said he couldn’t carry it the cony

i further.”  And Fowler says, that in consequence of that, they ing to d
§ made no further calls upon hin, This conversation is denied [ services
1 1 1 by the plaintiff. 1§ it i to be aceepted, notwithstanding the § on the |

Just quo
plaintiff

plaintifi’s denial, it would, 1 think, establish the defence. It

i not necessary that T shonld express an opinion as to the
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some relative credit to be given these two witnesses. | ean, how- 1904,

ents, ever, say that the statements attributed to the plaintifi seem  Prosies

)

W to o natural under the cireumstances, and =o entirely in accord FOWLER AND
v OrE A

- bie with his own actions that I can readily understand the con- -

versation may well have taken place precisely as Fowler has
told it.

him-
aud,
¥ an The plaintifi says that in the latter part of the summer,
hive or the early part of the autumn of 1903, he had a conver-
i the tion with Fowler. This was the first time he had scen him
now dter the telegram was sent, and it was after the plaintiff had

n the =eertained that the sale had been complete . He was asked

well to tell what ocenrred, and his answer is as follows ;—* I had
and hened that this deal had gone through, and went down to his
u his howse to see him one evening.,  After we had chatted over
oints matters [ said, the land deal has gone through,  And he said,
i the es, | said, where do 1 stand in the matter? e SIVS, YOou
| his Hdn’t answer my letter or telegram, | =aid, no, I was taken

that sick that day and confined to my bed for several days, and |

ning thought you asked me for a very large smount of money, e
wool d, vou wont |u.~:~:|l|'\l|lil|:‘ Thatisall.” Nothing more took
ut a place until the early part of 1904, some four or five months later,

i it Fowler was then in Sussex and another interview took place
lence which the plaintifi deseribes as follows :— I saw him coming
with towards the hotel one day and I went out to the door and
sent spoke to him and said, Mr. Fowler, I would like to have you
idn't make up my bhill and contra account as well.  He said, yes,
said I will; I would like also to have vours, and started to walk
vou way. I said, what about the land matter?  He said, you
have B didu’t flash up. [ said, what about what I did flash up? He
m he
3200 @ and Lam in a hurry to-day, I will see you later. That is all

ry it the conversation then.”  These accounts asked for had noth-

saiddy T wi'! see you about that later. I am going away to-day,

they ing to do with this transaction. They related to professional
mied J| scrvices of Fowler on the one side, and some contra account
¢ the § on the other., These last two conversations, which I have

It § jvst quoted from the plaintifi’s evidence, are relied on by the
v the J plaintiff as amounting to admissions by Fowler of an interest
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BARKER, (
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in the land sale and profits, and I shall deal with them
together, for they impress me in an entirely different way.
We must not forget that at this time the lands had been sold

T ata profit of £143,000 odd, of which the plaintiff on his basis

of owning a one-thirtieth interest would be entitled, subject
to charges, to over $4,700. Fowler was the only person who
had dealt with him in the whole matter ; he, if any one, was
the accounting party liable to him for this substantial sum of
money. And yet, he did not ask for an account or how the
matter stood.  On the contrary, the conversations, short as
they were, related principally to matters of comparatively
trifling importance,  Fowler's version of these conversations
i, that the allusion in them to the land sale had sole rvefer-
ence to the 5200 :u'lu:t“.\ |»:|i|| I’,\ the |.|:|il|liﬂ'. It is clear
that the second conversation does only refer to that.  The
plaintifi says nothing more took place until December, 1904,
<ome eleven months later, when he again applied to Fowler
about the accounts between them, but there was not a word
as to the lind sale.  Another year passed and nothing was
done until sometime during the winter of 1905-6, when the
plaintifil says he wrote Fowler “asking him for his contra
account and also his statement in other matters hetween ns”
To this letter there was no l‘t-l.l). The next interview took
place several months later, in the fall of 1906, The plaintifi
gives the following account of what took place :—1 would
gay this was in the autumn of 1906, it may have been in the

early autumn, 1 ealled Mr. Fowler up at his office on - the

"phone and again asked him for my bill, and he said he would

come in and see me on his way down,”

“(Q. What did you say to him on the telephone? AL 1
gaid 1 wanted my bill, and T think that is all 1 said on the
’phone, and 1 think 1 mentioned about a statement, and he
said he would call and see me on his way down. He came
down in the afternoon, came in the house in company with
Mr. S. A. MeLeod and some other gentleman I didn’t know ;
he was a stranger. He didn’t speak to me about the matter
and went out again, In the evening, I think the same even-
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them ing of that afternoon, he came in again apparently to see 1004,
way. somebody, and 1 called him into the cloakroom in the hall  Prosie
: . . . . v
1 sold and said, Mr, Fowler I am anxions to get your bill and these FOWLEK AND
* 'OrE KT AL
basis matters between us settled, they have been standing fora long g

bject time, and 1 referred to the land matter,

who “Q. (By the Court.)  Tell me what you said? A, |
. Wi am anxious to get the land matter settled, and he said he was
un of in trouble and in law and the case in Court, and if it went

v the against him it would ruin him. 1 said, I think you asked
rt s me for too muech money,  You asked me for 82,000 in a
ively letter and in the telegram for 83,000, He said, the telegram
itions 22,000, 1 said, no, 23,000, He said, look it up, 1 said, 1
efer- have looked it l||-:n|n| it is there, He said, you offered 8500,
clear I said, no, I never made any offer, That i= what he told me.
The He said, T will sec yvou again.  That is all he said to my

D04, recollection,”

wler The plaintifi says he waited for some time, and as noth-
word ng was done, he brought this action.  He also says that at
Wi this time he had learned from the published reports of an

n the '|\<‘~li-_-:|liu|| which took |n|:u'<- at Ottawa, how the sale had
ontra turned ont, thongh he knew long before that it had taken
us,” place.  Taking the plaintifi’s own account I am unable to

took ceoncile his want of interest in the results of this speculation,
intiff i anxiety as to the 8200 and his apathy as to the profits,
ould ix constant and almost persistent efforts to procure his pro-
n the exssional account and his easual allusion to the land sale, and
1 the hen with special reference to the 3200 only, with the ordi-
onld ary conduet of a man who claimed to have an interest in
he transaction, | think the evidence of Fowler as to the

A, | laintifi’s express abandonment is corvoborated by the ad-

1 the itted facts and his own conduct,  But apart from that, 1

d he think there is abundant evidence to show that the plaintiff,

came vhen he found he was to be ealled on for a somewhat larger
with payment, concluded that he had better not risk any more
now ; money in a speculation of such magnitude, however attractive
atter t might look. In short, that his first loss would be the
pven- mallest, and that he would therefore, withdraw, If he
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could get his %200 back, well and good, but if not, that he
would not perform his contract by paying what his assess-
ment was in order to hold his interest, 1 think also the
defendants were quite justified in believing that to be his
intention and acting on it.

The plaintifi knew that this was a speculation—a deal

as he ealls it—involving a large sum of money, and involving

many risks,  He also knew, or should have known, that
promptness in making payments is one of the essential factors
in such transactions,  And he must have recognized the fact
that the money which he refused to pay must necessarily be
paid by some one or the whole arrangement would fall
through and vesult in loss. It i no answer to this to say
that in the accounting the amount paid for the defanlter can
he ve-paid with interest.  But such a position cannot  be
forced upon him, and if there was a loss in the specunlation,
those who paid would be without remedy, because they did
not pay at the defaulter’s request in any way.

On the hearing the plaintiff amended his bill by alleging
arpartnership to have been created, so as to entitle him to an
account on that basis, and that the moneys which the plaintiff
should have paid would be chargeable with interest against
his share of the profits. 1 do not agree in this view. Had
the Canadian Pacific Railway been paid in full the convey-
ance would have vested the property in the ten members
as tenants in common, or in trust for them as such, At
most these ten were interested in the profits in the proportion
of one-tenth each, and whether you eall them partners or
tenants in common, it is equally open to any one to abandon
his interest.

In Freeth v. Burr (1), Lord Coleridge says :— I men-
tion that becanse it is important to express my view that, in
cases of this sort, where the question is whether the one party
is set free by the action of the other, the real matter for con-
sideration is whether the acts or conduet of the one do or do

(1) L. R. 9 C, P. 208,
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t he not wmount to an intimation of an intention to abandon and

iess- altogether to refuse performance of the contract. 1 say this
the in order to explain the ground upon which I think the
his decisions in these cases must rest.  There has been some con-

flict amongst them.  But I think it may be taken that the
fair rvesult of them is as I have stated, viz, that the true

question ix whether the acts and conduct of the party evinee

deal
ving
that
tors
fact
v be
full

say

mintention no longer to bhe hound by the contract Now,
wn=payment on the one hand, or non-delivery on the other,
may amount to such an act, or may be evidence for a jury of
nintention wholly to abandon the contraet and set the other
party free,”

In Mevsey Steel and Iron Co, v, Naylor (1), Lord Sel-
can mrne states the rule as laid downin Freeth v, Burr, thus (—
be You must look at the actual civeumstances of the case in
on,

der to see whether the one party to the contract is relieved
from its future performance by the conduet of the other; vou
st examine what that conduet is, =0 as to see whether it
ring nounts to a renunciation, to an absolute refusal o perform
y an
ntiff
linst

Had

vey-

the contract, such as would amount to a rescission if he had
the power to vescind, and whether the other party may aceept
itas a reason for not performing his part ; and 1 think that
nothing more is necessary in the present case than to look at
the conduet of the parties, and see whether anything of that
bers

At

ind has taken place here.”

And in Clavke v, Hart (2), the same rule i= laid down,
[hat ease was relied on by the plaintiff in regard to the ques-
5 or tion of forfeiture, but it has no application to a case like the
don present. It was a ease of a mine, and by the rules of the

proprictors the share of a member was liable, on certain forms

nen- heing nlM‘I'\'wl, to forfeiture for Hnllvlul_\llll'lll of calls. There
t, in i~, however, one passage which bears upon this case.  The

Lord Chancellor, after alluding to the doctrine of estoppel as

pon- cnuneciated in Pickard v, Sears (3), and Freeman v, Cooke

+do ), goes on to speak of the general law as applicable to
(1) 9A. C, 434, (3) 6 A, & E. 409,
(2) 6 H. of L. . 633, (4) 2 Exch, 654,
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1904, special deseriptions of property such as mines.  He says :—
Prasiey - “The ease of mines has always heen considered by a Court
" . . T . o
Fowrki axo of Equity as a peeuliar one,  The property is of a very pre-
POreE ET AL, . g . 2 " E . Ly
carions deseription, fluctnating continually, sudden emergen-

Bauk B (% d
- cies arising which require an instant supply of capital, and in
which the faithful performance of engagements is absolutely
necessary for the prosperity and even the existence of the
concern, And, therefore, where parties under these cireum-
stances stand by and wateh the progress of the adventure to
see whether it is prosperous or the contrary, determining that
they will intervene only in case the affairs of the mine should
turn out prosperons, but determining to hold off if a different
state of things should exist, Courts of Fquity have said that
those are parties who are to receive no enconragement ; that
if they come to the Court for velief, its doors shall be closed
against them 3 that their conduet heing illi'tlHil:ll)]l‘. Ihv'\ have

no right to wlnil:lhlv relief,”
In this case no question arises as to the amount asked

from the |n|:|in|il'|' heing required at the time, And when he

was first notified that it wounld probably be |~m|ni|'n-nl_ =0 that

he might prepare to meet the payment, and afterwards in-
formed by the telegram that the 53,000 was NEeCessury —ahso-
lutely necessary are the words—ito hold his interest, and e
i avkced to wire if he (Fowler) may draw for the amount, and
he mokes no veply to either the letter or the telegram, it is a
refusal in itself and an aceeptance of the result which the
telegram =ay= will follow on the non-payment.  There is
nothing in the evidence, from beginning to end, to show that
the plaintifi ever had any intention of |m'\in: the money or
any part of 1. His excuse that he wanted a statement,
or that he conl! not answer the telegram because he was

taken sick, is too trifling to merit any consideration,

This bill must be dizmissed with costs,
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SMITH, Er an, Trust ire. oF RoBERTSON v,
ROBERTSON, gr AL

Will—Construction ldministration of Trusts— Legatee's Power
of Appointment—Time for Distribution—Implied Power to
Sell Real Estate—Interest in Residuary Estate.

R. died in 1876, leaving practically all his property upon trust for
the benefit of his widow and childven. In his will, in order
to make an equal distribution of a large portion of his estate
among his five daughters, he grouped together certain prop-
erties, in part real estate and in part personal, in five separate
schedules. The property in schedule (A) was devised to the
testator's daughter M. A, A, who died in 192, leaving a will
by which, in exercise of the power of appointment in her
tather's will, she devised one-thivd of her estate to her hus-
band who survived her,

The clause in the will relating to the final distribution of the
scheduled property was as follows :—** And upon trust on
the death of either of my said danghters to convey one-third
of the said lands, tenements, heveditaments and premises
apportioned to her in such schedule, to such person or per-
sons upon the trusts and for the ends, intents and purposes
orinsuch manner as my said danghter may by any writing un-
der her hand, attested by two or more witnesses, or by her last
will and testament divect and appoint, and as to the remain-
ing two-thirds, to hold the same for the child or children, or
such of them of my said daughter so dying, upon the trusts
and in the proportion, and for the intents and purposes my
said daughter may by her last will and testament divect and
appoint and in default of such direction and appointment
then and in such case the said two-thirds and one-third shall
be held by said executors and trustees in trust for such child
or childeen and pe divided equally between them and their
heirs, share and sl alike, on the youngest child living
attaining the age of twenty-one years and in the meantime
and until such child shall attain such age, the rents, issues
and profits thereof shall be applied by my said executors
toward the support, maintenance and education of such child
or children, and in the event of my daughter dying, leaving
no issue her surviving, then and in such case I will and dire
that the said two-thirds and one-third before mentioned (if
no disposition of the same shall be made by my said daugh
ter) shall be equally divided by my said executors and trus-
tees between her sisters and brother and their respective
heirs in equal proportions per stripes and not per capita.”

Held, that the trustees, in order to make a distribution, had
power to sell and dispose of the scheduled property appor-
tioned to the deceased daughter, such power being implied in
the will in order to carry out the trusts, though no express
power was given.

1909,

February 21,
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1904, Held also, that, the deceased danghter having died without issue,
the unappointed two-thirds of her scheduled property should

SMITH ET AL be equally divided now between the surviving daughters and

Hotikreos the heirs ol the deceased son,

L The vesiduary clause in the will was:—*The rest, residue and
remainder of my said estate, both real and personal and
whatsoever and wheresoever situate, I give, devise and be
queath the same to my said executors and trastees, upon the
trusts and for the intents and parposes following, that is to
sy Upon trust afeer payiong my brother Dunean Robertson
or his heirs, to whom | give and bequeath the same, the
legaey or sum of four thousand dollars, Dominion currencey,
1o sell and dispose of the same as and when they shall in
their diseretion see fit and consider to be most for the benefit
and advantage of my said estate, and shall apportion the
same or the procecds of such parts or portions as shall he sold
from time to time, equally to and among my said children,
shave and shave alike, and shall hold the same for my said
children and theiv heirs, shave and shave alike, subject to any
wdvances or sums made or to be made by me, as aforesaid
upon the same trasts, with regard to my sqid daughters as
are herveinbefore declared with vespect to the said estate in
the saul schedules mentioned.”

Held, that the « wed daaghter had a disposing power over
one-third of her sharve of the residuary estate: and that the
remaining two-thivds was divisible as was divected in regard
to the scheduled properiy.

This is an application by the trustee for divections, in the
matter of the construetion of the will of the late Hon, Joln

Robertson.  The opinion of the Court is asked on the fol-

lu\\ihg three 1|I|1->|in||~: —

Lo I what manner should the payment be made to the
exeentors of Lewis J. Almon of the one-thivd of schedule
(A), :l|>|milllwl tosaid L. Jo ANlmon under the will of his wife
Mary Allan Almon, i e, have the plaintjfis the power to sell
and dizpose of the lands and premises comprising part of said
sehedule (A)?

2. What 4|i~|m~iliun should be made by the pl:lilll“fr of
the remaining unappointed  two-thivds share of said Mary
Allan Almon in =aid schedule (), 7. e, should same be

equally divided now between the surviving children of the

testator, and the heirs of David D, Robertson decensed 5 or
should the same he held in trust until the death of the last
surviving danghter of the testator, and then apportioned be-

tween the ehildren of any deceased child per stripes ?
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ssue,
wuld
s and

S0 Had said Mary Allan Almon a disposing power
over one=third of her interest in the l'v.-it|||:||')‘ estate ? 1 so,
it what digposition should be made by the plaintifis of the un-
and
i he
n the
is to
rison
. the

ippointed two-thivds? 1 not, what disposition <hould be
made of her whole interest in the residue ?
This bill has heen filed by the executors and trustees

under the will of the late Hon, John Robertson for directions

ney,
b in i~ to the administration of the trusts declared in the will in
;";:,‘1 reference to certain portions of the estate,  This will, after
1:]“ making provision for the testator’s widow during her life and
said for a legaey of 2L000 to Duncan Robertson, deals exclusively
\:\'"JV"‘. with provisions made for the benefit of the testator's ehildren,
:;‘|‘I‘ md the distribution of the estate among them or for their
benefit, He left him surviving beside his widow, five daughters
over i one =on,  OF these childven David, the son, was married
,L,"I"‘:l tid had issne living at the time of the testator’s death,  One
i the damghters, Mres. Almon, was then marvied, but had no
| the isstie, and another, Mres, Giles, was married since the testa-
Tohn tor's death, and she has a son and danghter livi The
+ fol remaining danghters of the testator are unmarrvied,  David
1. Robertson, the son, died on the Sed March, 1896, intes-
tate, leaving a widow and five danghters, all of whom are
y the living,  The testatw’s widow died on the 27th Mareh,
ule ISOL Mres. Almon died on the 25th January, 1902,
wife leaving her surviving her hushand Lewis J. Almon, but no
ysell sstie,  She left a will, dated August 220d, 1877, to which
saidl I shall vefer later on.  The testator died August Sed, 1876,
Lo Almon died August 23ed, 1907, having made a will
s of by which he gave all his real and personal property to his
Hary executors and trustees upon certain trosts which are unim-
e l;, portant for the purposes of this cuse,
the
;o8 Argument was heard December 21, 1908,
: ‘I"-“ A. O, Earle, K. C., for Eliza Robertson, Sophia Robert-
o

sonand Agnes Lueas Robertson, the three unmarried dangh-

ters of the testator, defendants :—
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So far as scheduled property is concerned, distribution

swrrn ke ac should be made immediately upon the death of any of the
v -

RoBERTSON
KT Al

schedule legatees.  There is nothing in the will to warrant
a postponement.  The unappointed two-thirds of schedule
(A) should be equally divided now among the surviving
children of the testator. By the words of reference, all the
trusts referred to in the schedule shares have to be read into
the trust of the residuary share, and therefore it would he
divisible at the same time and in the same manner as the

schedule property.

W, A, Ewing, K. C., for the executors of Lewis
J. Almon, the hushand of the testator’s deceased daughter,

defendants :—

The direction in the will to divide the property does not
mean to convey an undivided third ; the trustees must set

apart a separate thivd:  Cornick v, Pearee (1); Henry v.

Simpson (2).  The trustees have an implied power to sell :
Mower v, Opr (3). See also Jarman on Wills (1),  The

trustees unqguestionably have power to sell and convert the

personalty : , Ferguson v. Stewart (5).  There was a power
of appointment by the testator’s danghter over one-third of

her interest in the vesiduary estate: Cooper v. Mae Donald (6).

M. G Teed, K. C,, for T, Laura Campbell Giles, a
daughter of the testator, and the representatives of David D.

Robertson the deceased son, and ali other defendants :—

The word “convey ™ in the will elearly cannot mean sell
and divide ; it is a specific and definite word.  The word
“then” where used in this will is clearly a word of refere
and not of time: Campbell v, Harding (7); Beauwelerk v.
Dormer (8); Jarman on Wills (9).  The will must be taken
as a whole, and general intention of testator considered.

(1) 7 Have 477, 6) L. R 16Eq. 258,

(2) 10 Gr. Ch. R, 522, (7) 2R. & My. 390 at p. 411,

(3) 7 Hare 472 (%) 2 Atk. 308,

(4) 5th Ed. pp. 562, 553, (0) 5th Ed. Vol. 11, 1335,
(6) 22 Gr. Ch. R, 364,

iv.]

luten
point
g
s 0n
he de
large
the
estate
llllill'.'
I'he

effect
trnst

sivel
’}0“1'i
refer
tor t
listr
lang
estat
Hite
V|ll|

[rop

vill



iv.] NEW BRUNSWICK EQUITY REPORTS. 143

1)
ion [ntention was for estate to be divided equally, I the unap- 1900,
the pointed two-thirds of the property devised to the deceased ST KT Al
ant danghter of the testator in schedule (A) be divided now, and ““’“: g
ule <o on as each daughter dies, the intention of the testator will ,, ©
ing he defeated, as the surviving daughter will veceive by far the
the largest amount,  There was no disposing power in any of
nto the danghters of the testator, over any part of the residuary
be estate. The trust as to the schedule property and the resi
the duary trast are iveeconcilable and irrepressibly in conflict.
e specific words of the residuary clause must be given
offeet, in preference to general words before used.  Residoary
Wis trust was by way of reference, and in =uch a case the inten-
ter, tion of the testator will 'Il'l‘\ilil : Surlees v, IIH[I/.‘I'N»\"!H (1).
A. O, Farle, K. C.,, in reply.
not
st I.'mr!/. r N, Nm:‘l/:, for the [l|:|il||i|T.~_ took no |>:\|'l, except
v, o state the points upon which the divection of the Court was
Al mght by the trustees,
[he '
the 1909, Febroary 23, Barker, C, J. :—
wer . . . ¢
 of (His Honor recited the faets of the case as stated above,
. el ;nl‘<n'1'l'.|w| us follows,)
(6).
Eliminating all parts of the will relating to the share
‘.l;l iven to the =on David D. Robertson, in reference to which
) pecial provisions and direetions are made which have no
cference to the questions now under discussion, the testator
sell for the purposes ot his will and in order to make an equal
ord listribution of a large portion of the estate among his five
ne mghters, grouped together certain properties, in part real
! Ve “tate and in part personal, in five separate schedules desig-
ken ated for the purpose of reference by the letters A, B, C, D
el il K. These schedules form a part of the will and the
woperty deseribed in each, the testator when he made his
I Vi valued at 250,000, The property described in schedule

(1) L. R. 1 Eq. 98,
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1908, (A) was devised for Mrs, Almon’s benefit—that in (B) for dall |
swiniwr an the benefit of her sister Eliza, and so on,  Eliminating for hetwee
|:n:~:|}:|m\ the present also all the provisions in the will relating to the equal |
e, g neome of the estate, the trusts in reference to it and the T
vavious directions given for the purposes of it management, distrily
previous to the death of the testator’s widow, the will pro- uestia
vides that after the widow’s death, the net annual income from ad it

the property described in the several schedules ghall be paid as folle
to the daughters to whom such property has been appor-

tioned ; that is, Mres, Almon was, during her life, to receive I

the net income of the property deseribed in schedule (), and exeente

so on with the others,  The will then proceeds thus :— dule (.Y

4 his wify
“And upon trast on the death of either of my said et

danghters to convey one-third of the said lands, tenements, :

hereditaments and premises apportioned to her in such sche- o plen

dule, to such person or persons upon the trusts and for the 2

ends, intents and purposes or in such manner ag my said the res

danghter may by any writing ander her hand, attested by \llan .

two or more witnesses, or by her last will and testament equally

divect and appoint, and as to the remaining  two-thirds, to lestator

hold the same for the child or children, or such of them of should

: my said daughter so dying, upon the trusts and in the pro- survivil
portion, and for the intents and purposes my =aid danghter hetweer

: may by her said last will and testament direct and appoint, A
i and in default of such direction and appointment then and in —

‘ such case the said two-thirds and one-third shall he held by It cond
i } my said exceutors and trustees in trust for such ehild or estate.

children and he divided equally hetween them and their heirs, |

share and share alike, on the youngest child living attaining such t

the age of twenty-one years, and in the meantime and until an undi
but eitl

value to

such child shall attain such age, the rents, issues and profits
thereof shall be applied by my said executors toward the

support, maintenance and education of such child or children, and - pay

and in the event of my danghter dying, feaving no issue her
surviving, then and in such case I will and direct that the

I. by whic
i .

% said two-thirds and one-third hefore mentioned (if no dis-

i

fund, ar
one pery

position of the same shall be made by my said daughter) among
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) for
i for

» the

shall be equally divided by my said executors and trustees 1909,

between her sisters and brother and their respective heirs in ssrru gr ar

i ] «eapita.” toBEITSO
equal proportions per stirpes and not per capita, Rosireox

the This is the only elanse in the will relating to the final yaecen, ¢ 0.

nent, distribution of the scheduled property.  Two of the three

pro- questions submitted for directions relate to these properties,
from il it will be convenient to dispose of them here,  They are
I““'I as follows (—

por-

v L. In what manner should the payment be made to the
and exeentors of Lewis J. Almon of the one-third share of sche-

dule (X)), appointed to the said Lo J. Almon under the will of
. is wife Mary A, ANlmon, 7. e, have the plaintifis the power

san "y . . . 0

to sell and dispose of the lands and premises comprising part

ents,
i schedule (A)?

“'l"“
the
said the remaining unappointed  two-thirds share of said Mary
1 Iy

What disposition should be made by the plaintifis of

\lan Almon in said schedule (A), 7. e., should the same be
equally divided now between the surviving children of the
8 to testator, and the heirs of David D, Robertson deceased, or
m of should the same be held in trust until the death of the last
pro- surviving daughter of the testator, and then apportioned

hter wiween the children of any deceased children per stivpes 2

""'." Mrs. Almon by her will execnted her power of appoint-
din ment as to her scheduled property in favor of her husband,
I by | .

consists partly of personal property and partly of real
| or §

3 estate,  The trust is to convey to the appointee one-third of
"’”"' the lands, tenements, hereditaments and  premises, ete. upon
hing sich trusts as the daughter may divect,  This does not mean
wtil
ofits
the

ren,

an undivided one-third interest in all the lands and property,
but cither one-third of the property set apart and equal in
vilue to one-third of the value of the whole or part in property

and part in money. It would be a most unusual provision
her

the
1|i.~-
iter)

by which trustees in making a final distribution of a mixed
fund, are required to convey a one-third undivided interest to
one person upon certain trusts and the remaining two-thirds
among nine other persons with different interests and for
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purposes altogether different.  That is not the true construc-

sy e tion, The appointee is entitled to have transferred to him

ttoscir<ox either in- specifie property or in money or in both what is
Al g

et g T

"'('lllli\'illl'lll to one-third of the value of the whole, and the
other two-thirds arve to be divided equally as the will direets,
Andif, in order to make this division or to determine the
vitlue for that purpose, it is necessary to make a sale, there
i in my opinion an implied power in the trustees for that
purpose as incident to the complete exerution of the trust,
Wower v, Orr (1),

A= to the |mi|l| ~|un'i'i<':n||} mentioned in the second
question I have aleeady indieated my view. 1 think that
the scheduled properties are to be treated and dealt with as
entively separate funds, and that by the elear language of the
will, it was the testator’s intention that as each daughter
diedd the property apportioned to her was to be distributed
according to the divections in the will, which seem to me to
be explicit and to have been prepared with a view of provid-
ing for the various cases which might arise by reason of

inge, failure to appoint or otherwise,  There is no pro-
vision in the will for the payment to any one (except in the
case of children) of the interest or income arising from these
scheduled properties after the death of the danghter to whom
they are vespectively apportioned.  Was it to accumulate in
the hands of the trustees for the benefit of some person after
the sisters had all died? I think not.  No such provision
was made because the corpus of the fand was then going out
of the trust into the possession and for the use of the sisters
andd others entitled to it. - How can it be said that when the
testator divected that two-thirds of Mrs, Almon’s scheduled
property should, in the event of her death without issue, be
cqually divided by the trastees hetween her sisters and brother
and their respective heirs in equal proportions per stivpes, he
intended that <o far from this being done it should not be
divided at all until all the sisters had died, then to go among
those who wonld be inelude ] within the term ¢ heirs,”

(1) 7 Have 473,
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ruc- The principal, T may say the only argument for a 190,
him Jifferent construction was this—that the result of a distri- Ssimi e i
it is [ bution of each of these funds on the death of the daughter to lf":zfllr"‘ll-*“\
the whora it had been apportioned would result in an unequal , =
ects, [l division of the estate among the testator’s children, and thus

cthe B defeat his will and desire as expressly declared in the will

here tself.  That is to say the last surviving danghter will come

that into the use and possession of her share in the different two-

Pust, thirds interests of the portions of the others and in that way

lerive a greater benefit from the estate than her sisters who

ond liadd predeceased her.  That will be so, and 1 imagine there

that i no person more likely to have forseen that result than the

h as testator himself.  He, however, made a different provision

the for danghters with children than for those who had none,

hter for in the former case the mother had practieally a power of

uted disposal over her whole fund for the benefit of her children,

e to md in no case did the two-thirds share of it go to the sisters,

vid- Speculations like these are of no value in determining o tes-

1 of tator’s intention where on the face of the will itself he has

pro- deelaved his particular intention in elear and precise language.

the e himself scheduled and :||>|mrtiunm| these properties ; he

hese made special provision by which the trustees were authorized

hom o restore the equality in value in ease it had by losses or

e in otherwise been disturbed after the date of the will ; and so

fter e as his danghters are concerned, he made precisely the

sion sime provisions in reference to each where the conditions

out cre the same.  He has not only expressed in his will a

ters desive to divide his estate equally among his children, but in

the the control, enjoyment and final disposal of these scheduled

tled funds, ereated by himself, separate and distinet from the

s be remainder of his estate which he has expressly provided for

ther in his will he has given a practical illustration of what he

e limself meant by an equal distribution of his estate among

t bhe Lis ehildren,

ong The third question is as follows :—

3. Had said Mary Allan Almon a disposing power
over one-third of her interest in the residuary estate? 1§ =0,
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what disposition should be made by the plaintifis of the un- .
. rusis=

If not, what disposition should he T
part of !

made of her whole interest in the vesidue ? !
property
The re<iduary elause in the will is as follows :— mequa

o . . o 7 1 H
“The rest, vesidue and rvemainder of my said estate, onbt it

both veal and personal, and whatsoever and  wheresoever e it
situate, I give, devise and begueath the same to my said nt, co
executors amd trostees, upon the trusts and for the intents J§ U0 Y€
anl purposes following, that is to say: Upon trost after pay- 10 “_'l"
ing my brother Dunean Robert=on, or his heirs, to whom | Wy for
wive and lm.|u--:.n|n the =ame, the legaey or sum of fou ntrust
thousand dollars, Dominion carvency, to sell and dispose of nstees,
the =une as and when they <hall in their diseretion see fit ildren
and consider to be most for the benefit and advantage of my sme tru
said estate, and shall apportion the same, or the proceeds of loss "'.
such part< or portions as shall be sold from time to time compli
equally to and among my said children, share and shave alike, that T e
and shall hold the same for my said ehildren and their heirs, s A
<have and share alike, ~ul.jm.‘l to any advances or sums mad 11, ane
or to be made by me, as aforesaid, upon the same trusts, with ters upol
vegard to my said danghters, as are hereinbefore declared ‘l!" ¥
with respect to the said estate in the said schedule mentioned.” will i tl

4xs . g 2. Mrs, Al

I adddition to the contention that by a present distribu-

: A ; 3 : : heing hie
tion an inequality wonld arise as between the sisters in the '

s g ' A 5 . they ho
division of the estate, and which 1 have discussed in dealing . J
; R ; necessari
with the second question, it has heen argued as to the thivd i
. o me=thar
question that the trasts declaved as to the seheduled funds

were so inconsistent with those declared as to the residuary

lishand

hifore,
As

pavment

estate that they conld not he incorporated together, and the

Inst provisions of the will must prevail, By the clause the

trustees are

wen a power of sale, and out of the property or i
. . are o

the lll'lN‘l‘l‘II- of the sale the trustees are to do with the ;

residuary estate precisely what the testator had himself done

with the other part of the estate, that is; apportion it to and

power to
<o much
In

two=thir

among the children equally,  They were then to hold the

same, that is these apportioned shares, for the children and
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[vor.

hie un-
ld e

their heirs, share and share alike, as aforesaid, upon the same 1904,

trusts with vegard to the daughters as had by the previous ssru er a
= v

part of the will been declared with respect to the scheduled Roprirsox

ET A
property. I the testator’s intention and desive was to make

Bankew, €. J,
noequal division of his estate among  his children, as no
whate, loubt it was, for he has l-\|u|‘u~‘~|\ said =0 in the will itself,
0eVer ml i the |u|'-'\i~inll~ of the will in reference to the c‘llin_\-
¢ said [ vent, control and final disposition of the scheduled proper-
\tents , represented the testator’s views as to earrving his inten-
* pay- ninto effect, as it certainly did, was it not the most natural
om | v for him, when dealing with the residuary estate, to
fous trust the apportionment of it among his children to his
e of nstees, and then direet that lluv\ should hold it for his
we fit ildren and  their heivs in just the same way and upon the
i my [l me trosts as they held the scheduled properties, T am at
sl loss to see what better way there was by which he eould
time ccomplish ix objeet. There is no inconsistency in the elauses
like, hat T ean discover.  The words < for my said children and
Jeirs, cirs ™ are but a copy of a phrase in the previous part of the
nadk [, and the trustees were to hold it in trust for the daugh-
with ters upon the same trasts as had been declared in reference

ared to the scheduled property, I think that the effect of the

ed.” vill is that the portion of the rvesiduary estate set apart for

ibu Mrs. Almon as vepresenting her shave must e dealt with as

ehia wing held by the trustees on precisely the same trusts as

line they hold  the property  deseribed in schedule (A). It
hird cessarily follows that she had an appointing power as to
i one-third of it, which she has exercised in favor of the

hushand, and the remaining two-thirds will be divisible as

ry
the . 2 .
i A= to the first question ; T say that in order to make the

hefore,

V.ot pavment to the executors of L. J, Almon of the one-thied

the mre of schedule (A) appointed to him, the trustees have

power to sell and dispose of the property in that schedule or
one -

s «» much of it as they may deem necessary,

the In answer to the second question.  The unappointed

it two-thirds share of Mrs, Almon in the property of schedule




150 NEW BRUNSWICK EQUITY REPORTS, [vor "

1909, (A) should be equally divided now hetween the surviving

SMITH ET Al children of the testator and the heirs of David D. Robertson

RossRTeoN In answer to the third question.  Mrs. Almon had o

panken, ¢ . disposing power over one-third of her share of the residuary

estate,  The unappointed two-thirds should be distributed

now as declared in reference to the last question,
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5 PICK v. EDWARDS gr AL, 1908,
iduary

b Octoby

ibuted E.eceplions to Ansiver,

\nswers to interrogatories must be vinde substantinlly and fully,
md not with a view to avoid giving information, but they
need not be in strict or technical language

Ihe rule in Reade v. Woodroofle (1) followed.

This muatter came up for hearing on l'\x'l'l!lillil‘ filedl to

defendants’ answer,
\rgument was heard September 15, 1908,
Williawm B. Chandler, K. C. for the plaintiff,
Peter I/u‘r//:m. for the defendants,
1908, October G, Bagker, (),

Exeeptions to Answer,
I'he fiist excepiion arises out of an answer to the sixth
terrogatory, in which the defendants were asked as to
hether or not, on or about the 16th of October, 1906, or on
ne other or what date, and immediately before the hearing
1 certain suit between the sme parties, a convevance wis
wle by one Isabella Lo Murray and the defendant Alice
lwards.  The defendants state their belief that a CONVEeY-
we of that date was made, but they do not state whether or
t this was immediately before the hearing in this other
it. * Itis ul!jl'\'lw' that the answer is insaflicient, inasmuch

whether such a convevance was made or not is a fact

ithin the personal knowledge of at least one of the defend-

its, the plaintiff is entitled to distinet admissions of the faet,
d that a statement of mere belief in such a case is insuf-

ient, It is womecessary for the decision of this case to

(1) 24 Bea. 421.
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express any opinion on that point.  The real question in-
volved in exceptions to answers is whether the defendants
have substantially and fully answered the interrogatory, |1
think these defendants have done so.  In the first place we
have their belief that the conveyance in question was made,
and it is at all events the general rule that the defendants’
belief will be as against them aceepted by the Court as its
helief,  But in addition to this, in another part of the answer,
the convevance is set out at length,  And as to the question
whether or not it was made immediately bhefore the hearing
in the other suit, it is stated in the answer this hearing was
adjourned from October 2nd, 1906, until the 30th of the
same month, The vule as Laid down in Reade v, Wood rooffi
1), is, that where the substantial information is given, thongh
not -'n-||_\ and h'n'lllli"l”_\. it i= suflicient when there is
nothing to sugeest that the defendant is seeking to avoid giy

ing the information, 1 think this exception must he over-
ruled, 1 think the other five exceptions must he allowed.
The answers to which they ave directed are altogether in-
suflicient,

The first exception will be over-ruled with costs and the
others allowed with costs,  The Clerk will tax the costs of
hoth parties and deduet the one sum from the other and
certify the balanee due, which balance i< ordered to he paid
as certifid. The defendants will have thirty days after

settling minutes of this order to put in amended answer,

(1) 24 Bea, 121,

He

e
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NIXON v. CURREY, er AL

Conveyance to Secure Advances—Mortgage—Payments—Appro-
priation by Creditor—Accounting— Redemption—Sale.

One W. Q. conveyed certain real estate to the defendant C. in
1801. This conveyance was absolute on its face, but was
really by way of mortgage to secure a certain sum of money
in which W. Q. was indebted to C, for goods supplied from
.5 store,

W. Q. was also indebted to the plaintiff N., and the latter obtained
judgment against him for the sum of $230.50, a memorial of
which was filed December 3rd, 1806,

After the conveyance from W, Q. to O, had been made, the latter
continued to supply goods to W, Q., and W, Q. worked for
him and made cash payments to him, which amouits were
credited by U, against his account

W. Q. died in 1902 intestate, leaving a widow and several children.

In 1903 C. conveyed the premises to W. Q's. son, A. Q., who, at
the same time, gave C. a mortgage on them.  In 1905 C. s 1d
the premises under a power of sale contained in the mortgage
to one A, S,, who immediately reconveyed them to O,

This suit was orviginally to set aside the conveyance from W, Q.
to . on the ground of frand, but the bill was amended, and
it was by agreement treated as a redemption suit, the sole
question of fact being what was the amount necessary to be
paid C. in order to redeem the property.

Held, that where a mortgagor is seeking to discharge himselfl
from liability by payment, the onus of proof is upon him.

Held, that where a conveyance, absolute on its face, but subject
to certain verbal agreements as to reconveyance, i1s taken by
a creditor to secure advances, instend of the ordinary form of
mortgnge in which the terms of agreement would have been
setout, the onus of proof, in case any dispute arises, is on the
creditor to show the exact sum for which the conveyance is
to stand as security.

Held, that where there were several debts, in the absence of any
appropriation by the debtor at the time of payment, the
creditor had the right to appropriate the payment to any of
the debts he chose, and this right could be exercised at any
time, and need not be shown by any specific act or declar-
ation, but might be inferred from fucts and circumstances,

Held, that the parties wishing a sale, there will be an order for
sile in case the plaintiff fails to redeem. iustead of the bill
standing dismissed with costs, as is usual,

Bill filed to set aside a conveyance from William Quint
to the defendant Currey. By agreement the suit was changed

VoL 4, N.B E 11,

1908.

October 6.
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to one of redemption, and came up for hearing on the taking
of 1
the Court.

wounts,  The facts fully appear in the judgment of

Titus J. Carter, for the plaintiff.
Aaron Lawson, for the defendants,
1908, October 6, Barker, . J,:—

In its original form the bill in this suit was framed with
aview of setting aside a certain conveyance made by one
William Quint to the defendant Currey, dated February
Lith, 1891, as having been made without adequate consider
ation and as being fraudulent under the Statute of Elizabeth,
Though this conveyance is absolute on its face it was really
given to secure an indebtedness existing from Quint to
Curvey and o further advance to be made to Quint.  For
convenience sake I shall speak of it as a mortgage, The
c~\|.|'4»~~|~|| consideration is 2200, and the property t'nll\‘t'}nl is
valued by the plaintiff at about £400 and by Currey at
between 2200 and 8300, Currey kept a country shop in
Carleton County, at which Quint was in the habit of purchas-
ing supplies for his family from time to time, for which he paid
partly in eash and partly by work, It seems that Quint
also became indebted to the plaintiff Nixon who obtained a
judgment against him on the 30th March, 1806, for 8234.50,
a memorial of which was filed on the 3rd of the following
December,  The amount of this judgment is unpaid, and it
is by virtue of the lien created by the memorial that the
plaintiff. claims the relief asked for.  William Quint died
May 25th, 1902, intestate, leaving a widow and several
children—one of them a son named Alonzo, On the 2od
March, 1903, Currey for an expressed consideration of $200
conveyed the premises to Alonzo Quint, who at the same time
gave Currey a mortgage for 2200 and interest.  The con-
vevance to AMonzo Quint has never been registered—in fact

the evidence goes to prove that Quint himself destroved it.
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The mortgage from Alonzo Quint was registered on the 20th

January, 1904, On the 12th June, 1005, the defendant

<ol or professed to sell under the power in this mortgage.
One Alexander Straton became the purchaser. A convey-
ance was made to him on the 12th June, 1905, and he at the
same time conveyed back to Currey.  Admittedly this sale
was abortive as Straton was acting throughout for Currey
and as his agent.  Alonzo Quint died on the 28th August,
1906, =0 the only evidence we have as to the conveyance to
him is that of Currey, It is elear from that, that the trans-
action was merely a means to substitute Alonzo Quint in the
place of his father in reference to the property. Currey’s
evidence on the point is as follows :—“Some years afterwards
his son came and bargained with me for the place—for the
old howestead, 1 said, * Aonzo, T will tell you what T will
do. T will do just as T agreed with your father ; if you give
me the 2200 he owed me you ean have the place.” ™ This is
1 clear notice to Alonzo that although the conveyance from
his father to Currey was in its terms an absolute conveyance,
it was in faet subject to an agreement that on payment of the
indebtedness which he spoke of as being $£200, the property
was to be reconveved to Quint. At this time William Quint’s
equity of redemption was subject to the plaintifi’s lien under
his judgment, so that if the conveyance from Currey to
\lonzo Quint had been recorded, the transaction would not
have altered the rights of the plaintiff as a second incum-
brancer,  T'he representatives of Alonzo Quint, who are all
parties to this snit, do not set up any special interest in the
premises—in fact they seem to be willing that all the con-
vevanees should be set aside.  When the defendant Currey
put in his answer he not only denied all fraud, but he set up
as v defence that he held the property simply as a security

for anindebtedness which then « xisted, and for further ad-
vimees to he made and which had in fact been made. It soon
becwme evident from the evidence that the bill in its original

fon uld not be maintained, and that the sole question of

chowas to be determined was as to the amount neces-
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sary to be paid to Currey in order to redeem the property.

“As the amount involved was small and the value of the

property was also small Mr. Currey’s counsel waived any
objection there might be to amending the Lill and treating
the suit as a redemption suit, and I consented to take the
account in order to avoid the cost of a reference. The bill
was therefore amended and the suit now stands as a redemp-
tion suit.  As to the account the evidence is most unsatisfac-
tory in many ways. Quint kept no books, and, so far as
appears, no accounts of any kind ; and except a general state-
ment by his wife as to the work done by him for Currey, and
which was to go in payment of his indebtedness, there is no
evidence on that point except what is supplied by Currey him-
self.  After the mortgage was given hy William Quint in
February, 1891, Currey went on supplying him with goods
and Quint paid him moneys on account, and did work for
him. Currey produces an account against Quint, the correet-
ness of it, so far as it goes, is not questioned. It commences
November 2nd, 1886, and ends on March 4th, 1896, and the
total amount of debits is $693.45. The cash credited during
the same period amounts to 822480, though by an error in

the addition, Currey’s accomnt as stated makes the amount
124,80, or £100 less, This leaves a balance due of $468.65
on the whole account, subject to a further reduction by the
value of the work done; and it is in reference to this that
the whole dispute arises,  As to this part of the case it is to
be borne in mind, that, where a mortgagor seeks to discharge
himself from the liability by payment, the onus is upon him.
Colwell v. Robinson (1). There are two parts of the evidence
which bear upon this point. There are Currey’s books in
which are entries of times during which Quint worked for
him.  As I make them out they are as follows :—

(1) 23N, B. R, 09,
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roperty.

of the In 1891—17 days at $1.00.......... $17.00 1908.
wd any 1008=ell] . WT M s e e 32.00 " Nixon
mmi";‘, 1893663 « « ¢« . ....... 66.25 Coatae

1894—From Dec. 3, 1893 to Jul) ¥P AL
2 . 20, 1894, less 9 days—say 7} BARKER, (. J.
[he bill munths B B e 145.00

edemp- &
atisfac- 260.25
far as

ake the

i ks Currey says there was more work done than is entered
1 state- y sa)

o in his books, though I do not think he had a very correct idea
ey, AN v

b's of what was in his books. In addition to the books, Currey
e I8 no . _ v
v hir speaks of a settlement which he and Quint had as to the
ey him- ¥

.'nl i amount due him.  This took place about a year before
ui J

s Quint’s death and it is admitted that no work was done after
L| 8

| oo that, At that time he says, they had the books, went over
N the accounts, but they had no way of fixing the amount of the
s work as he had kept no account, thinking that Quint had
done so—and he says they then agreed to put the value of
the work at 8300 and this left a balance due of about 8270.

I'his statement is corroborated by the evidence of Mrs, Quint.

wd the
during

rror in ; : . :

- [t is also corroborated by the figures, putting the cash credits
( ¢ :

168.65 as they had them at $124.80, instead of $224.80 as they

208,00 . A

should be,

by the

is that TOM] RODOMIE, o'« s « 370 sochin bi0's ... 30693.45
it is to Cash Credit . ... .. $124.80

wharge Work ¢ 00 300.00 124.80
m him, sgg;is,q;,"',

vidence
woks in This balance is only a trifle under the $270 spoken of
ted for by Currey, and I think in the absence of any more precise
ovidence T am justified in adopting 8300 as the sum to be
creddited on the account. In other words the true balance on
the whole account after crediting the proper cash payments
would be $168.65. As, however, the whole account was not
swweured by the mortgage it becomes necessary to separate the

two accounts, the secured from the unsecured, and ascertain
the halance due on the mortgage. The books show that the
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debits on the 14th February, 1891, when the mortgage was
given, amounted to $325.25 and the cash paid before that
$195.12, leaving a balance of $130.13, which with the value
of the advances and less credits on account of work (if any)
would represent the principal money secured. It is difficult
to tell from Currey’s evidence exactly what was intended to
be secured by the mortgage in addition to the amount then
due, which he says was about $90. It seems fairly certain
that the whole amount to be secured was limited to $200—in
fact both sides adopt that view—but what was included in
the term “advances ™ it is difficult if not altogether impossible
to determine.  C'urrey was interrogated on the point by both
counsel, and according to his answer to me it would rather
geem that the advances were confined to supplies furnished
in moneys paid distinetly for the erection of the barn, Accord-
ing to his account of the agreement, as given on cross-exami-
nation, the arrangement was that the advances were not only
to include these two sums, but also the goods supplied until
the time when the barn should be completed, which it was said
was two or three vears, In the first case the advances accord-
ing to the plaintifi’s counsel nmount to $34. I confess I can-
not tell from the account how this amount was arrived at,
but no objection was made to its accuracy. In the second
case | assume that the advances would exceed the limit of
£200. Seventeen years have passed since this transaction took
place, and every person who had any personal knowledge of
it is dead, except the defendant Currey himself. Instead of
taking his security in the ordinary form of a mortgage in
which the terms of the agreement were set out, he chose to
take an absolute conveyance subject to verbal conditions, on
the fulfilment of which he was to reconvey the property. If
under these circumstances he is unable to give positive evid-
ence as to the sum for which the mortgage was to stand as a
security, and thus discharge the onus upon him, he cannot
complain, if in taking an account of what is due to him on
his security, the smaller of the two sums I have mentioned
is preferred to the other, as the sum which was originally
.
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made a charge on the land. 1 therefore hold as a matter of 1908,
fact that the mortgage was to secure what was then due and Nixox
the advances which were to be made and which proved to Cusees
amount to $34. Irrespective of any work which ought to be , = .
credited before the mortgage was given, the mortgage account

would stand thus :—

tain Amount of account to Feby, 11, 1801. .. .$ 325,25

b Credit cash paid before tha . ... ... 10512

lin PP

; $ 130.13

ible Add advances for barn b e b 34.00

woth IS

ther $164.13

hed

- It is contended, however, and I think correctly con-

mi- tended from the evidence, that this sum should be reduced by

mly a further eredit for work, as it is clewr from the evidence that

ntil all of the work was not done subsequent to February, 1891,

aid though Currey’s books do not show any memorandum as to

ud- work done previous to that date.  There is no distinet evid-

an- ence on this point one way or the other. When the 8300 was
at, igreed on as the amount to be eredited on the whole account,

ond no distribution of the amount was made, as to the sum to be

i of credited before, and the sum to be eredited after the mortgage

ook was given.  We have, however, Currey’s evidence, in which

e of he swears that when the mortgage was given Quint owed him
1 of about 800, That sum could only be arrived at by crediting

8 in the account with $40 on account of work, reducing the

» £130.13 down to $90, and reducing the work to be credited
on alterwards from 8300 to $260. The true amount due on the
If mortgage as I find itis $121.13,  In stating this I have not
rid- allowed any interest. T have made no allowance for profits
- for the year during which it is said Currey was in possession,
nob and 1 have eredited the $260—the value of the work done
L on subsequent to the mortgage—in payment of the unsecured
ped part of the mortgage. As to the first, I think the account

dly Was not an interest bearing account and was never so treated
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1908, by either party, and the agreement when the mortgage was
Nixox  given, was that on the payment of the debt, the property
‘:’[El:l;_\ would be reconveyed to Quint,  Thompson v. Drew (1)

BARKER, C. J. As to the second point, there is no evidence upon which
to base any finding. It does appear that Currey took some

hay, but there is no evidence either as to value or amount.

; As to the appropriation of payments, the rule is well estab-
lished that a debtor owing several debts has in the first place
the option of aseribing a payment which he makes to any of
the several debts as he may think fit, the rule being “solvitur
‘ St in modum solventis,”  The debtor must, however, make the

! it appropriation at the time of payment, and if he fails in doing
this, the ereditor may appropriate the payment to any part of

the indebtedness he chooses, and such appropriation need not

be shown by any specific act or declaration, but may be in-
ferred, as any other inference may be made, from facts and
circumstances,  City Discount Co, v. MeLean (2); Mills v.
Fowkes (3); Simson v. Ingham (4); St. John v. Rykert (3):
Mayberry v. Hunt (")

R

While the creditor cannot recede from an appropriation

once made, his rvight to uppi‘npriuh- exists up to the last mo- \
ment, or, as it is said in Philpott v. Jones (7), up to the time o
the case goes to the jury, This is not a case where in the t
absence of any appropriation by either party the law will |

appropriate the first payments to the earliest indebtedness,
It is not pretended here that Quint ever made any appro-
priation, and at the hearing and #o =0on as any question of
this account arose, the defendant Currey has claimed the
right to appropriate the payments, first in liquidation of the
unsecured account, that is, to that part of the whole account
not covered by the mortgage security.  There is nothing in
the evidence to show any other or any different appropria-
tion than this one, which is the most natural and reasonable

(1) 20 Bea. 49. (5) Je per Strong, J.
(l)I.RO('Pm (6) 34 N. B. R. 628,
(#) 5 Bing. N. O, 455, (MH2A & E 4L

4)2B. &C. 65
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appropriation to be made. That part of the account not 1908,
secured by the mortgage is as follows :— Nixow
g CuRitey

\mount of account subsequent to Feb. 14, g
1801, less the $34 included in the mort- Banxsn, C.J

gage account, $334 20

Cash paid subsequent to Feb, 14,
1891, £ 20 68
Cosh by works, . .. sv 00 0ees 260 00 289 68

1:

Balance due on open account, . ....... $ 4
g “ mortgage, .......... 12

I
|

on all accounts, . ..... $168 65

The amount due the plaintifi on his judgment is
£239.50 and interest on that amount since March 30th, 1896,

The defendant Currey must have his costs after answer
added to amount due under the mortgage.

The plaintifi will have the right to redeem in three
months,  Ordinarily the order would be that in default the
bill would stand dismissed with costs, but under the peculiar
circumstances of this case, and the parties wishing a sale,
there will be a sale in case the plaintifi fails to redeem.
Hallett v, Furze (1).

(1) 81 Ch, D. 312,
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1904, MORRISON v. BISHOP OF FREDERICTON, gt AL

March .
Will — Construction— Parol evidence—General Intention of
Testator.

The following provision was contained in the will of Miss F.
*“that the sum of twenty dollars per annum be paid annually
to Madeline Fisher, daughter of G. Frederick Fisher, formerly
of Fredericton, now deceased, as long as she lives and remains
single.” M. F. had been marcied, but before the date of the
will, had been divorced a vinewlo, which fact was well known
to the testatrix,

Held, that M. F. was entitled to the legacy.

The following clause was contained in the will of Mrs, F.:—*1
release and direct my executors to cancel, without collecting
the money, the mortgage to me from John Doherty.” Mrs,
F. held no morigage from J. D., and she had never had any
dealings with anyone of the name of J, D., but she did hold
one from W, D,

Held, that parol evidence was admissible to correct such a
mistake.

The eodicil to Mrs 's. will contained the following provision :
* All the residue of my estate given to the City of Fredericton
by the said will, I give and begaeath to T, Carleton Allen and
Jo Albert Gregory both of the said city, barriste ss-at-lnw, in
trust for the purpose of founding an instftution to be ealled
the J.J. Fraser Fanaline Place for a home for old ladies, and
for that purpose to execute a deed of settlement, con aining
such provisions and regulations and appomting such trustees,
incluling themselves if they see fit, as they shall consider
expedient, at which Home | direct that the said Sarah F,
Bliss shall have a comfortable living for her life.”  The fund
created by this provision is not at present sufficient for the
purpose for \\‘hil“l it was intended.

Held, that the general intention of the testatrix that S, F, B,
should have a comfortable living at the Home for the re-
mainder of her life, should not be defeated by reason of the
funds being at present inndequate for the maintenance of
the Home as intended, and that an allowance from the
annual income of the fund would be made to 8, F. B. in lien

of the support aud living intended for her at the Home.

This is an application for directions in the matter of the
construction of the will of Mrs, J. J. Fraser, and of the will
of her sister, Miss Fisher, The facts are sufficiently stated
in the judgment of the Court.

Albert J. Gregory, K. C., for the plaintiff.




TOL,

i F
ally
erly
nius
the
wn

iv.) NEW BRUNSWICK EQUITY REPORTS,
Havelock Coy, for the University of New Brunswick.
I. B. Rainsford, for Mrs, Sarah F. Bliss, et al.
J. J. Fraser Winslow, for the Bishop of Fredericton,
R. B. Hanson, for Miss Fisher, et al.

1909, March 2. BARKER, C. J.:—

The position of the several estates whose affairs are
involved in this suit is so entirely exceptional, and the direc-
tions and deeree which I am about to announce are hased to
<0 large an extent upon compromises and mutual concessions
altogether unavoidable under the cirenmstances, that it must
not be regarded as a precedent.  The property belonging to
the estate of Miss Fisher and her sister Mrs, Fraser, seems
to have been at the time of Mrs, Fraser's death in such con
fusion and uncertainty, that, without explanations which
there was no living person to give, it was impossible to t:il
how these two estates stood in relation to each other.  Those
who are interested are, I think, indebted to the counsel,
throngh whose good sense and judgment the conclusion em-
bodied in- the referee’s report on the questions referred to
ling, and upon which T understand all parties are agreed,
were arvived at,

here are two or three points upon which I am asked
(o wive directions, upon which I shall make a few observa-
tions indicating in a general way my reasons for giving the
directions contained in the decree I am about to pronounce.

In the first place, as to the legacy to Madeline Fisher
by Miss Fisher, The direction in the will is “that the sum
of twenty dollars per annum be paid annually to Madeline
Fisher, daughter of G. Frederick Fisher, formerly of Fred-
ericton, now deceased, as long as she lives and remains single.”
Itis admitted that this lady was a near relative of the testa-
trix—a cousin, I think—that she had been in the habit of
visiting the testatrix, that she had been married, but before
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the date of the will had been divorced a vineulo, This fact
was well known in Fredericton, where the testatrix lived, and
o there seems to be no doubt that it was known to the testatrix,
"'She has not been married again, I think she is entitled to

*her annuity.  She certainly was not married, and was there-
fore single because she was free to marry.  “Single,” as the
testatrix used the word, means that the legatee was to have
the annuity “until she married.”

As to the Doherty mortgage, Mrs, Fraser’s will con-
tains the following clause :—“1 release and direct my execu-
tors to cancel, without collecting the money, the mortgage to
me from John Doherty,”  There is clearly a mistake in the
name; it should be William Doherty,  Parol evidence is ad-
misgible to correct such a mistake: Swith v. Coney (1);
Doe d. Cook v. Danvers (2). The evidence shows that the
testatrix held no mortgage from John Doherty, but she did
hold one from William, and there was no John Doherty
known in the vicinity,

The other and more difficult question arises out of the
provisions in Mrs. Fraser’s will providing for the establish-
ment and maintenance of “Fanaline Place,” her late resi-
dence, us a home for old Indies.  The provision in the will is
as follows:—“My property on Queen street, known as
Fanaline Place, T leave upon trust to E. Byron Winslow
executor, and Frances A, Fisher executrix, to be held by
them for such purposes as may be mentioned herein, or in
any memorandum of directions which may be signed by me
now or hereafter. I desire that the house called Fanaline
Place be rented and after deducting from rent such money as
will be required to pay all necessary taxes, insurance and
repairs, the residue of the money acerning from the rent be
placed from time to time in Savings Bank to accumulate, or
invested in some way as may be deemed best by my executor
and executrix for purposes hereinafter mentioned in this my
will.  And after the decease of my sister Frances I do will

(1) 6 Ves. 42,

(2) 7 Bast. 200,
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and bequeath my house known as Fanaline Place, and all 1909,
the land fenced in around it, to the City of Fredericton, upon Mouisox
trust to be unsed entirely and altogether as an old ladies psnow oy
home, and known as the J. J. Fraser Fanaline Home, in  ¥T AL
memory of my dear husband, subject to conditions and direc- Barxen. €.,
tions set forth in this my will, or in any memorandum of

directions in reference thereto which may be signed Ly me at

the time of making this my will or in any future, or addi-

tional memorandum of directions which may at any future

time be signed by me. And I hereby declare and direct that

each and every of such memorandum shall be as valid and

effectual for the declaration of such uses, purposes and inter-

ests a< if the same had been incorporated in and made part

of this my will or contained in a codicil or codicils thereto,”
Then follows a provision for the payment to her sister Frances
during her life of $500.00 a year out of the income of her
bonds, mortgages and other property, except Fanaline Place,
and the will then proceeds thus:—< And 1 further direct
that whatever further interest may be obtained from the
aforesaid bonds, mortgages, bank shares or whatever other
source, shall be taken from time to time by my executor and
executrix and placed in Savings Bank with rent money afore-
siid, and left to accumulate till after decease of my sister

Frances when T will; bequeath and devise all bonds, mort-

wiges, hank shares or from whutever source belonging to
me interest may. be drawn to the City of Fredericton upon
trust, the interest to be used as a fund, the principal in no
wise to be touched, to go towards the maintenance and keep-
ing up of the home for old ladics, called the J. J. Fraser
Fanaline Home, and I further hope and humbly pray that
the government will grant a sum sutiicient for the full main-
tenanee of the Home,” Between the date of this will and
the codicil, which is dated October 20th, 1907, Mr, Winslow
and Miss Fisher, who were named executor and executrix,
both died.  The codicil makes the following provision :—
“ All the residue of my estate given to the City of Frederieton

by the said will, T give and bequeath to T. Carleton Allen
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and J. Albert Gregory both of the said city, barristers-at-law,
in trust for the purpose of founding an institution to be called
the J. J. Fraser Fanaline Place for a home for old ladies,
and for that purpose to execute a deed of settlement, con-
taining such provisions and regulations and appointing such
trustees, including themselves if they see fit, as they shall
consider expedient, at which Home I direct that the said
Sarah F. Bliss shall have a comfortable living for her life.”
Mrs. Fraser in the same codicil gave Mrs, Bliss a legacy of
$200.00, which has been paid her.

It turns out that the funds applicable for the establish-
ment of this Fanaline Place Home are at present inad-
equate for that purpose. The net annual interest of the fund
will probably not exceed £600.00. The testatrix seems to
have had that idea in mind, for she expresses the hope and
prayer that the government will grant a sum sufficient for
the full maintenance of the Home.  Until therefore the fund
shall of itself have accumulated sufficiently or heen angmen-
ted from other sources, some portion of the public who would
otherwise have benefited by the institution must be dis-
appointed.  Does that, however, apply to the particular case
of Mrs, Bliss? I think not. She is now nearly eighty years
of age, and there is I think a clearly expressed intention in
this codicil, made by Mrs, Fraser only two days before her
death, that Mrs, Bliss should have a comfortable living at
this Home for the rest of her life. In cases like the present
in administering the trust, the general intention of the testa-
tor will not be allowed to be defeated by the failure of the
particular mode prescribed for effecting it. It is true that
the living with which it was supposed Mrs, Bliss would be
furnished was one as a resident of this Home. But is she
to have none at all because the fund is at present insufficient
for the full purpose for which it was intended, and will likely
remain so until after Mrs, Bliss’ death? Should the inten-
tion of the testatrix as to Mrs. Bliss, to whom she gave a prior
right to the benefit of this fund, be defeated cither because
for want of money the Home cannot at present be carried on
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as intended and support furnished for more than Mrs. Bliss 1909,
herself, or because the living cannot be furnished in the par-  Mornisox

ticular house intended for the purpose? 1 think not. This Bisnor or
FREDERICTON

Court in such cases will see that the charitable wishes and ¥ AL
intentions of the testator are not thus defeated. If a sum ig Bansre. C.J
allowed her for her living until the Home is established, not

in excess of the cost of furnishing her a living in the Home

if it were in operation, the fund will not have suffered, and

the object of the testatrix will have been accomplished :

Biscoe v. Jackson (1); Re Davis Trusts (2); Incorporated

Society v. Price (3).

Ordinarily the matter would be referred for inquiry as
to the amount, but it is unnecessary to incur that expense
here, T shall fix the sum at $300.00 annually, and the
trustees will pay that sum annually to Mrs, Bliss during her
life, or until she be furnished a living at Fanaline Place
when established as a Home for old ladies under the trusts
of the will.

The costs of all parties will be taxed and paid one-half
by the plaintifi out of the estate of Frances Fisher, and the
other one-half by the executors, &e., of Mrs, Fraser out of
lier estate,

(1) 35Ch. D, 460, (2) 61 L.T, N. S. 430. (3) 1J. & LaT. 498,
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ROBINSON v. ESTABROOKS axp McALARY.

Lease — Improvident Contract — Misrepresentation— Fraud —Fi-
duciary Relationship.

R. was the owner of certain premises situated in Saint John,
which she leased to E. and M. by a written Indenture of
Lease made February 4th, 1908,

The defendant M. offered to draw the lease for her, and did so,
and it was executed by all the parties at the same time, in
the presence of the father of the defendant E.

The lease was read over to R. by M. on two separate occasions,
and was given to R, to read for herself.

R. is a middle-aged woman of property. She has been accustomed
to transact all her own business, and manage her own prop-
erty without assistance from anyone, and it was not con-
tended that she was not fully capable of making an agree-
ment of this nature,

Held, that the lease would not be set aside, as there was no fraud
or misrepresentation ; that the defendant M. did not stand
in auy fiducinry relationship to R. by reason of his having
deawn the lease, and the rule as to independent advice in
such cases was not applicable here,

The lease contained the following provision for renewal :—** For
a further term of five years or more and containing and sub-
ject to precisely the same covenants, provisions and agree-
ments as are herein contained.”

The defendants consenting the words *“ or more”
clause were expunged.

in the renewal

Bill filed to set aside a lease from Mary G. Robinson
to H. Ashley Estabrooks and Joseph W. McAlary on the

gmuml of fraud and misrepresentation, or failing that, to

rectify the lease by striking out certain portions and inserting
the usual covenants and conditions. The facts fully appear

in the judgment of the Court.
Argument was heard April 10, 1909.
M. G, Teed, K. C,; for the plaintiff :—

Lease should be set aside, as it is unfair, and the parties to
it did not stand on equal terms,  Plaintiff had no independent
advice, and did not understand the terms of the lease, Defend-
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ant MeAlary stood in a confidential relationship to the plaintiff.
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Failing to set aside the lease, it should be rectified by striking Ronmsox
v

out the renewal clause, and also the words “barn, carriage shed EHTAAl:‘II:Wb

and outbuildings,” and inserting the usual clauses and con- McArary.

ditions.  Failing this, the words “or more” should be struck
out of the renewal clause. Kerr on Frand and Mistake (1) ;
Fry on Specific Performance (2); Tate v. Williamson (3);
Davis v. Abraham (4); Baker v. Monk (5); Torrance v.
Bolton (6); Hoghton v. Hoghton (7); Cooke v. Lamotte (8);
Harris v, Pepperell (9); Woodiall’s Landlord and Tenant
(10) -and cases there cited, particularly Church v. Brown
(11); Kendall v. Hill (12); Hodgkinson v. Crowe (13);
In re Anderton and Milner’s Contract (14); In re Lander
and Bagley's Contract (15).

I1. I, MeLean, K. (., for the defendants :—

Lease was read to the plaintiff, was given to her to read
and the defendants offered to leave it with her, and she could
hardly have failed to understand it ; it contained description of
the property and renewal clause. The bill alleges fraud, and it
must suceeed as a whole or it must fail.  If the consideration
is fair the plaintiff has no right to complain.  The evidence
<hows that the bargain was a good one for the plaintiff, and
the rent reserved as much as could be obtained. Treated as
<he was, the plaintiff cannot now ask the Court to believe she
was deceived or defrauded as to the lease.  Fraud has not
been established by the plaintiff, nor any right to rectify the
lease shown., The lease should stand as it is. Carman

(1) pp. 143,152, 182, 186and 386, (9) L. R. 5 Eq. 1.
3 (10) 190% Ed. p. 138,

(2)2nd Ed. p- 338,

(3) L. R. 2 Ch. b5. (11) 15 Ves, 258 at p, 205,
(4)5 W. R. 465. (12) 6 Jur. N 8. 908,
(5)4 DeG, J. & S. 388, (13, L. R. 10 Ch. 622,

(6) L. R. 8 Ch. 118, (14) 45 Ch, D, 476,

(7) 15 Bea. 278 at p. 311, (15) 1892 3 Ch. 41.

(8) 15 Bea. 234 at p. 245,

VOL. 4 N. B E, R~12,
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1909.  v. Smith (1); Tate v. Williamson (supra); Baker v. Monk
“Romxsox (supra); Fry on Specific Performance (2); Torrance v. Bol-
Keraniooks fon (supra) ; Hoghton v. Hoghton (supra); Cooke v. Lamotte

MoALARy. (supra); Woodiall’s Landlord and Tenant (3); Con. Stat,
Banker, C.J. (1903) Chap. 153, Sec. 3.

F. R. Taylor, for the defendants:—

Cites May v. Platt (4); Dart on Vendors and Purchasers
(5); Kerr on Fraud and Mistake (6).

M. G. Teed, K. C., in reply :—

Partiesdid not deal on equal terms in this matter, and lease
should be set aside. Sce Baker v. Monk (supra) Fraud is said to
lurk in generalities, Defendant MeAlary drew the lease and
clothed himself with the character of the plaintifi’s solicitor.
He stood in a fiduciary relationship to the plaintiff, and the onus
is on him to show that she understood the transaction. See
Tate v. Williamson (supra); Davis v. Abraham (supra);
Hoghton v. Hoghton (supra). 1f plaintiff did not understand
the lease and was misled, the Court can set it aside, whether
the bargain was a good one for the plaintiff or not. The
rent reserved is not grossly inadequate, but it is too little, and
the bargain is an improvident one, The plaintiff was entitled
to have a solicitor, who would have seen that the usual cove-
nants and provisos were put in the lease. If the renewal
clause was inserted fraudulently, then the whole lease should
be set aside, as frand in one part destroys the whole.

1909. May 18. BARKER, C. J.:—

The plaintiff, who is an unmarried woman living in the
City of St. John, is the owner of a property fronting on
Douglas Avenue, about 400 or 500 feei from the junction of
that street with Main street, It has a frontage of some 80
feet on the Avenue and extends back some 150 feet. On it

(1) 3N. B. E. R. 4. (4) 1900 1 Ch. 618,
(2) 2nd Ed. 338, sec. 754, (6) 6th Ed. 839,
(3) 1908 Ed. 110. (6) 1001 Ed. 363.
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Monk stands a four storey brick building some 40 feet wide, In

- Bol- the ground flat there are two shops capable of being used - homm«m

tmotle together, and the three upper flats are used as tenements, Fﬂ‘N"W"""‘

Stat, On the rear of the lot there is a warehouse used in connection

chased this property from one Watson in August, 1906, for
the sum of $6,400. It was then, and apparently is yet, subject
hasers to two mortgages, one for $2,500, and one for $1,000. The
difference between the amount of these two mortgages and
the purchase money, $2,900, the plaintiff paid in cash at the
time of the purchase, 1In the latter part of 1907 or the
carly part of 1908, the defendant McAlary, who had been in

| lease : . 3 .
business for some five or six years, and the defendant Esta-

said to . . :
L brooks who had never been in business at all on his ownaccount,
it-i:t‘(';‘:-. entered into |3zlrtnorsl|i|) \\'it'II a view of carrying on a whole-
L sale and retail grocery business, and for that purpose they

See
pra);
stand
iether

The
y, and
titled

cove-

applied to the plaintiff for a lease of a portion of the premises
I have described, and which had been vacant for some time.
As a result of the negotations plaintiff and defendants on the
ith February, 1908, entered into a lease for a term of five
vears from May 1st, 1908, at an annual rental of $175, with
a covenant for a renewal for a further term of five years.
This lease is under seal ; it was executed on the day it bears
date by the plaintiffi and defendants, in the presence of one
H. A. Estabrooks, who is the father of the defendant of that
name, and it was registered on the 24th February. The
premises demised as described in the lease are as follows :—
“Two stores and rooms (including the refrigerator) and all
appurtenances in connection therewith situate in brick build-
ing No, 34, 36, 38 Douglas Avenue, St. John, N. B., also
including the warehouses, barn, carriage sheds, and out-build-
ings situate in rear of said brick building, with privilege of
erecting new warehouse if desired in connection with the said
premises, with right of way to and from all said premises,
and yard room, to be free from all taxes, bills of every kind
and nature whatsoever,” The lease contains the usual cove-
nant for payment of rent, and also a provision for a renewal

newal
hould

n the
g on
on of
e 80
)n it

with the stores, a barn and some sheds. The plaintiff pur-Barces, C.J.
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“for a further term of five years or more, and containing and
subject to precisely the same covenants, provisions and agree-
ments as are herein contained.” In May, 1908, the plaintiff
commenced this suit for the purpose of setting aside the lease
on the ground that it had been procured by means of fraud
and misrepresentation, In section nine of the bill, the plaintiff
alleges that what she agreed to lease to the defendants were
the two stores, the use of the refrigerator, the upper or north-
erly warehouse and a shed adjoining it on the north side of
the lot, with the right of way to the rear of the lot—alsoa
right to repair the shed or to rebuild the same—and that the
improvements were to belong to her, and that the tenancy was
to be only for five years without any right of renewal, and
the lease was to be upon the covenants and conditions usually
contained ina lease of that pature, It is alleged in the same
section that negotiations for renting the property commenced
in the autumn of 1907, and that the plaintiff finally agreed
to give a lease such as T have mentioned. Tn section eleven the
plaintifi alleges that the defendant MeAlary asked her to
agree to a renewal of the term, but she distinetly refused to
do so. The bill also alleges that the plaintiff is very ignorant
of business matters, that she had no independent advice, that
$175 a year is a grossly inadequate rent for the premises,
that she was induced to permit or assent to the defendant
MecAlary drawing the lease, that he did draw it, and repre-
sented the lease in question to be in accordance with the terms
agreed on which T have mentioned. The bill also alleges
that MeAlary read over the lease to the plaintiff, “but,” to
quote from section twelve, “in so reading the same, did not
make the said plaintiff understand, and the said plaintiff did
not understand, and the said defendant Joseph A. MeAlary
did not read the said lease so that the plaintiff could under-
stand that the said lease contained anything more than as
above set forth as having been agreed to.,” The bill also
alleges that the plaintifi was thus induced to execute the
lease, believing it to be in accordance with the terms settled
upon as set forth in section nine, Section seventen of the bill is
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ng and
| agree-
laintiff
1e lease

ag follows :—¢ That the said plaintiff charges and alleges that

f frand
slaintiff

ts wére and, failing that, for a decree rectifying the lease by striking

» northe out certain portions and inserting the usual covenants and
conditions which it is said were improperly omitted.

In the view I take of the evidence in this cas
unecessary to discuss these two heads of relief separately.
If the plaintifi can succeed at all, it must I think be on the
ground of fraud, and in disposing of that question the other
will be disposed of also. T'his plaintiff is not a woman whose
mental powers were either naturally weak or had been im-
paired by old age or disease. On the contrary, she manages
her own affairs without assistance and her capacity to make
a contract, such as thiz lease is, and to fully understand its
nature and effect, is not questioned.  She is not in straitened
circumstances driving her to make improvident bargains in

side of
OO | 8 )

—also a
hat the
ey was
al, and
usually
e same
menced
agreed
ven the
her to
used to

morani order to relieve her pressing necessities. On the contrary,

she i< a woman of property amply sufficient for her mainten-
ance in comfort.  The bill alleges that she is very ignorant
of business affairs,  But her own evidence disproves that, at
all events, so far as the particular kind of business involved
in this dispute is concerned. She seems to have bought and
sold valuable properties without the assistance of anyone; she
rented her premises, made out and served notices to quit, col-
lected rents, and managed her property in all its details with-

re, that
enmises,
fendant

repre-
e terms
alleges
wt,” to
did not
tiff did
*Alary
under-

out requiring aid from anyone. In section nine of the bill she
has placed herself on record in regard to this very transaction
a< one who for weeks was in negotiation with McAlary over
this lease, who absolutely refused to any renewal clause and
who finally consented to an arrangement as clear cut, as
positive and as business like as only one of experience and
knowledge of such affairs could have secured. All those
attendant eircumstances which make success easy for those
who set out to defraud in transactions of this character are

than as
ill also
ute the
settled
ie bill is

the =aid defendants have by fraud and misrepresentation Romtxsox
induced the said plaintiff to execute the said instrument which Fiﬂ'rf‘n;'«lt)mm
was so executed by her, as above set forth.” The bill prays MoArary.

for a decree setting aside the lease on the ground of fraud, Banwes. €. J.
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absent here, In such a case questions such as the improvid-

ttonwsox  ence of the contract, the inadequacy of the rent, the unfair-

r. . .
Esraniooks ness of the provisions of the agreement and the supposed

AND . . . .
McArary. inequality of the terms upon which the parties met have but
Banxer, C.J. little bearing on the real matter in dispute.  The facts are |

think against the plaintiff, even on these minor points. When
the plaintiff purchased this property in 1906 the stores, ware-
house and barn leased to these defendants were rented for
$164. The sheds are of little or no value.  Secord occupied
the stores in 1905 and 1906 at a rental of $100 a year. He
refused to pay an advanced rent in May, 1907, and moved
his business elsewhere, The stores were vacant from May,
1907, until these defendants took them, though the plaintiff
naturally tried to find a tenant. In addition to this, the
premises were out of repair, the stores had to be cleaned up
and shelving put in with an office.  This cost the sum of
8257.51. The defendants were also obliged to expend $32.67
in fitting up a stall in the warehouse, and the cost of the
repairs necessary to put the warchouse and barn in good
order was estimated at from three to five hundred dollars,
In addition to this, if the defendants carry out their intention
of erecting a new warehouse, it will revert to the plaintiff at
the end of the term.  There is no evidence that the plaintiff
could have got an increased rent, and there is strong evidence
that as a business stand it is not nearly so valuable as it
would be on Main street, a few hundred feet away, There is
nothing improvident I think in the lease or the rent reserved.
It was also contended that this lease must be set aside on the
ground that the plaintiffi had no independent or competent
advice. I am at a loss to see how any such question can
arise here. The plaintifi’s competency to contract is in no
way disputed, neither is her capacity to fully comprehend the
nature and effect of the business in hand.  Why is her free-
dom to contract to be enjoyed only in the presence of an
adviser whom she has not asked for and does not require?
It was said that McAlary stood in some fiduciary relation to
the plaintiff in reference to this property, which entitled her
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provid- to the protection of an independent adviser, and therefore  1909.
unfair- upon well settled equitable rules, the lease would be set aside Rosixsox
1pposed on that ground. There is absolutely nothing in the evidence, Estaurooks

ave but as given by the plaintiffi herself, to show any such fiduciary MoALARY.

ts are | relation. The only fact that seemed to be relied on was that ®A**®* €.
When he offered to draw the lease and she consented to his doing so.
iy ware- He says that she complained of lawyer’s charges, and he then

ited for <aidd he would draw the lease, and if it did not suit her, she

‘cupied need not sign it.  The independent advice to which a donor
. He or grantor is entitled when dealing with a person occupying
moved some fiduciary relation to him is for his protection in making
1 May, the contract, so that the person who is to receive the benefit
laintiff may not secure it as a result of the influence naturally aris-
18, the ing out of the relation itself, or of the influence actively used
ned up in his own favor. In this particular case, before anything
sum of was said about drawing the lease, the parties had settled

832,67

hetween themselves all the terms of the contract and agreed

of the to them, and the provisions of the lease, whether good for the
v good defendants or not, could in no possible way be attributed to
lollars, i fiduciary relation subsequently created, even if what took
tention place could under any circumstances be construed as having
ntiff at that effect, which as at present advised I think it could not.
laintiff The verbal agreement was binding as a tenancy at will, and
vidence it only required a writing to satisfy the Statute of Frauds.
e as it What MeAlary was to do was simpiy to reduce the verbal

"here is arrangement into writing for the signatures of the parties,

served, without in any way altering the effect, adding such clauses as
on the might be usual in such instruments in order to secure the
apetent performance of their mutual obligations according to their

lon can intention,  If in doing o an error as to some material matter

i in no should be made either by way of mistake, inadvertence or
and the fraud, and the plaintifi executed the instrument, she might,
or free- on a proper case shown, have it rectified so as to conform to
the actual agreement between the parties or have it set aside

on the ground of fraud. No question of independent advice

of an
1|I|irt' ?
tion to conld arise—the necessity for that ended when the negotiations

led her culminated in a complete and concluded agreement. The
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only thing which might be said is that where fraud is charged,

“as it is here, he was given a chance of smuggling something

into the lease for his own benefit with a dishonest intention,
Coming now to the substantial point in this—that is, the
charge of fraud and misrepresentation—what are the facts?
I have already mentioned the plaintif’s position as to the
premises and her anxiety to secure a tenant.  What was the
defendants position? They were starting a business in premises
which were originally built and for a long time occupied in a
business such as they were opening. They required the
warehouse to store their heavy goods in, and the barn and
out-buildings to stable their horses and delivery wagons used
in connection with their business. They had a business to
make on premises for which there seemed no demand. In
view of the situation of both parties, the lease in question
seems to me not unreasonable. The plaintifi’s account of this
transaction is that MeAlary came to her and offered $150 for
the two stores, what she calls the upper half of the warehouse,
the right of way to the rear of the lot from the street and »
shed. She asked $200, but they eventually agreed on 175,
There was nothing she says about the barn or a renevwal or
improvements, That was the result of their neg ions.
The defendant McAlary she says drew the lease in | uestion
and took it to her, and when both defendants were there, read
it over to her, and that as he read it, all the property described
was the two stores, the refrigerator, the upper half of the
warehouse, the shed and the right of way, and to quote her
own language, “ he nodded his head at the same time, to make
itsure.” As to the renewal clanse her evidence is as follows :—

“Q. When he read it to you, did he read anything
about renewal, and what, if anything, took place if he did?
A. Hesaid, I gave it to him for five years, and then at their
request he said, have it for five more; and I said, no, not at
all, never, and he said, if you don’t want to at the end of the
five, you need not give it, you need not renew it. I never
intended to renew it, never.
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'ged, “Q. What he read was for five years, and at their re- 1909,
hing (uest a renewal for five years more, and you objected to it ? Rouxsox
tion. \. Yes, I objected to it and didn’t give it, and it rested there, Esrankooks
. the o T sod MoAtary.
ota ? This is the actual lease in dispute, and by the plaintif’s , =
\ the evidence ju.--l quoted, it will be seen that MeAlary read the
e I»rwiﬁt: provision for l'(‘l.l(’\\':.ll as it is in the lease which she
L then signed.  The examination continues :—
ina “Q. And he said, if at the end of five years you didn’t
the want to give it you need not? A, Yes,
and “Q. Did you sign it, having that understanding in your
used mind that you need not give it unless you wished ? A,
88 to Certainly.
In “Q. Was anything said, or did you understand any-
stion thing being said that at their request you were to make a
this lease for more than five years by way of renewal. A. No,
) for never,
use, “Q. You never understood anything about more than
nd a five years? A, T never.
iy How it is possible for these statements to be reconciled,
| or I do not know. In answer to a question, she had said that
e he read this very renewal clause from the lease, and that
iion when he read that it was for five years and at their request
':(““I a renewal for five more, she objected to it and didn’t give it.
ibed And a moment afterwards she said she understood nothing
the about a renewal—it was only for five years, The plaintiff
1 her says this was the occasion when the lease was executed, both
ke defendants were there and MeAlary read it over to her to see
81— if it was right.  She was then asked :—
hing “Q. After it was read over in this way, did you read
lid ¥ it yvourself? A, T never read it. He says I did. T never
their read it
ot at “Q. Did he hand it to you? A. Yes, he handed it to
"the me, but I didn’t read it. There was a lot of fine writing

ever between it, and it seemed kind of dark, and I said, I suppose

it is all right, 1 didn’t read it.”
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1909, She then tells how the witness was sent for, and the The
m»;;«.xi lease was executed in his presence.  There is no pretence that inse
FIDTA‘!::':"*‘R- the lease was changed in any way, and it is clear from the Ala
MCALARY. plaintifi’s own testimony that she must have signed the lease late

BARKER, O, J,

witl
||"fl
the defendants say that she did object at first, but afterwards (o

with the renewal clause in it just as she says McAlary read
it to her, though she did object. This is important, because

's consented to the clause,  Later on in her evidence the plain- wi

b tiff states that on this oceasion there was no nne'prcsont but you
| MeAlary and herself.  On her cross-examination she swears are
positively that the lease was only read to her once on the day to
? it was executed, and that when the witness and the defendant Giny
1 Estabrooks came it was not read over to her. MeAlary’s “‘"
! evidence as to what took place when the lease was executed wit

is this: There is no dispute as to the statement that the gon
the
tha

=2

i plaintifi. and defendants executed this lease when they were
all together on the 4th February, 1908, in the presence of
Henry A. Estabrooks, who signed as the subseribing witness,

MeAlary says that when the lease was prepared by him he |

and the other defendant went to the plaintif’s home, that he Lo

read it over to her precisely as it is now, except her second e

.l name was not in—that he omitted nothing from it—that he offi
i handed the plaintiff the lease and told her to read it over for ing
! herself and see that everything was right, that she had it in "f:
f ‘ her hand for fully fifteen minutes. She objected to the hin

Il

wh

‘ renewal and said she wouldn’t sign itatall.  The defendants
‘ then said they could not take the premises on any other con-

dition, becanse there was a lot of repairs—that Estabrooks pla
got up to go out, saying it was no use. They then offered
to leave the lease with her, to take her time and look it over.
When Estabrooks got up to go out, the plaintifi said she
might as well sign the lease now as ever. McAlary said,
vou need not sign it now if you don’t want to, that he did
not want her to sign it, if it was not right. Estabrooks then e
went out and brought back his father as a witness, and, after
he came, the lease was again read over just as it is, omitting
nothing, that the plaintifi and others said it was satisfactory.

ovi
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d the The plaintifi went and got the ink, her middle name was 1909,
inserted where necessary, and the parties executed it.  Me- Ronixsox
Alary then told the plaintiff that he would give her a copy Esranooxs

later on, to which she replied, «all right, any time.” This McAvLaky
Barker, (.J,

e that
m the

lease
witness also states that just before signing the lease the

defendant Estabrooks asked her if she had given Watson and
Godard notice to quit.  They then oceupied the barn and

" read

cause

wards
plain- warehouse, and she said she had, and added :— Whether
t but vou lease’the premises or not they have te go, because they

wears are not paying the rent.”  The defendant Estabrooks, previous

e day to his going into this business, was in his father’s employ at
: Gagetown. He says that he came down to St. John about the
10th of January, when heand MeAlary inspected these premises
with a view of making the plaintiff an offer. After they had

gone over the buildings they made her an offer of $150 for

ndant
lary’s
cuted
it the
were the two stores, the buildings in the rear, and barn and shed,
that is the premises mentioned in the lease.  She wanted
%200,  They then told her they could not see their way clear
to give it, and she vauted to know if they wouldn’t think it

e 1If
[ness,

m he
over, which they agreed to do. Five years was the time

mentioned,  After talking the matter over they concluded to

at he

eond
at he offer £175.  He went home, and about the latter part of the
w for month he heard from MeAlary, and by appointment he eame

to St. John on the 3rd of February, his father accompanying
him on some business of his own,  On the afternoon of the
Ith February they took the lease and went to the plaintiff,
when the lease was read to her by MeAlary just as it is. The
plaintiff objected to nothing, except the renewal clause. His

evidence on this point is as follows :—

it in
v the
lants
con-
'1’1"(?
fered
over,

| ghe “Q. Did he read the whole lease? A, He did.
“Q. Everything that is init? A, He did.

“Q. And Miss Robinson objected to the clause for
renewal after he had read it? A, Yes,

“Q. What did she say about it? A. Said she couldn’t
vive a lease for renewal ; she wouldn’t sign a lease like that.

said,
e did
then
after
tting
tory.
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“Q. Was anything said by you or MeAlary then to
Vih;u_ll\':n‘»,\ her?

A. I told her that was my errand down, and if she
Hn‘\\l{l\lwh didn’t care to sign it we wouldn’t take it on any other terms.
: }

ing

MeALARY. “Q. What business did you and MeAlary intend to cast

taer C L carry on there? A, Grocery business, exe

“Q. Wholesale and retail grocery business? A, Yes. pla

iv “Q. And you wanted the property for a longer term tict

: than five years if you were successful there? A, Certainly, Col

] and it had to be repaired. in

! “Q. When you said you would not take it on any other this
terms but with a right of a further term of renewal, what did e

i i Miss Robinson say or do then? A, T got up to go and she ont

1 “ said she might as well sign it now as any time. kin

‘ { “Q. Said she would sign it? A, She would sign it.” fra
| 'I‘_. He then went to a store where his father was, not far ||»u|
! away, and brought him to the plaintifi. He says that the A

lease was given to the plaintiff by McAlary to read—that she

had it in her hands for fifteen or twenty minutes, long enough

to read it, and she was turning the sheets over and acting as

if reading it. That was before Henry Estabrooks came in,

i After he had come, and while he and the defendants and

plaintiff were all together, this witness states that the lease

was again read over by MeAlary, and the plaintifi made no

objection to it, and it was signed. He also states that before

the lense was signed he asked the plaintiff if she had given

Watson and Goddard notice to quit, and she said she had,
that they were poor tenants and didn’t pay their rent.

Henry A, Estabrooks evidence entirely corroborates that
of the defendants as to what took place at the time of the
execution of the lease on the 4th February at the plaintifi’s
1 house. He says he recollects that MeAlary, who read it,

¥ mentioned the renewal clause, and the barn and out-buildings
just as they are mentioned in the lease. He also says that
before the lease was signed Ashley Estabrooks asked the
plaintiff if she had notified the parties in the barn to quit the
15t of May, and she said she had.
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In Hutchinson v. Calder, a case noted in Cassels Dig. 190,
785, the Supreme Court of Canada, is thus reported :— It;l;msn\
“Where the Court below dismissed the plaintiff’s bill pray- “T\"NWM
ing for the recission of an executed contract, held that a clear Mo ALy,
case of fraud must be established to obtain the recission of an BAyRxe®. €. J.
executed contract, and the allegations of frand made by the
plaintiff being uncorroborated and contradicted in every par-
ticular by the defendant, neither the Court below, nor the
Court in appeal would be justified in rescinding the contract
in question.”  The evidence to which I have referred brings
this case within the rule laid down in the authority just
quoted, and I should be justified in dismissing the bill with-
out further remark. It is; however, only fair in cases of this
kind to those who have been deliberately charged with gross
fraud that if the Court entertains the view that the charge has
been entirely disproved, it should say so and not take refuge
behind a mere technical rule.  There are other portions of
the evidence, which, in this connection, should not be lost
sight of.  Some reliance was placed on the fact that no copy
of this lease was given to the plaintiff until she had made
repeated applications for it. It cannot be that the defendants
were in any way keeping the matter a secret, hecause they
put it on the public records within three weeks of its date.
When the plaintif’s mind became so disturbed by the rumours
as to the iniquity of this lease set afloat by some of her
meddlesome neighbors, she applied to the defendants for a
copy of it.  This was in the latter part of March, or early
part of April, and the evidence shows that she received it
about the middle of April.  And yet she never even read it
until about the first of May. She says she ¢ chased " after
the defendants for this copy, went repeatedly for it, so great
was her anxiety as to its contents and the rights she had given
the defendants under it, and when she got it she did not take
the trouble to look at it.  Unless the plaintifi’s account is
much exaggerated, it seems meredible to me that she should
have treated the copy with such indifference. It is equally
incredible that if this lease was read to the plaintiff certainly
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on two occasions, as these witnesses positively swear, in its
present form and without omissions that she should not have
understood that the barn was included. A technieal term or
a formal covenant she might have misunderstood, but the
words of the lease are the two stores and rooms, ete., “in-
cluding the warehouse, barn, carriage sheds and out-build-
ings, etc.”  For McAlary, in the presence of his partner, to
attempt such a piece of deception by purposely omitting these
words seems silly, for Estabrooks, unless a party to the fraud,
must have detected it, There was no more reason for omit-

) ”

than for
Of the two, perhaps that was

ting the words “barn,” “carriage sheds, etc.,
omitting the renewal elaunse,
Besides this the lease was
immediately handed the plaintiff, so that she might read it,

and the fraud would be discovered,

the more important provision.

This lease, however,
was not the only paper executed that day. It was part of
the arrangement that the defendants were to have immediate
possession of the premises in order to make the necessary
repairs. A written agreement to this effect authorizing them
to take possession for that purpose was put in evidence, It
was signed by the plaintiff at the same time as the lease, in
presence of the same witness, and it describes the property in
the same words as are used in the lease. The plaintiff admits
she made a verbal agreement to that effect, but she says
positively that the signature to that paper is not hers, and
that she never heard of the paper until long after the trans-
action took place.  As to this paper she is positively contra-
dicted by the two defendants who were present when it was
signed and who say it was read over to her, and by Esta-
In addition to this she
swore positively that the signature to the lease in dispute, the

brooks the witness to the signature,

instrument which she wishes to set aside, was not hers, and
it was with great reluctance that she eventually admitted that
it might be. Her signature to her answer to the cross-inter-
rogatories filed in the suit was shown her, and she swore most
To charge this lady with
a wilful disregard for the truth would, 1 have no doubt, be

positively that it was not genuine.
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'Ol
| its doing her an injustice. I cannot, however, satisfactorily 1909,
ave account for the pertinacity with which she adhered to state- RoBINsoN
1 or ments which were palpably incorrect, and others which were K'*TAA";'«"'MKF
the not only improbable in themselves, but were positively contra- McALARY.
in- dicted by at least three witnesses. It is sufficient for me to BarkER. C.J.
ild- say that it is quite impossible for this Court to accept her

. to evidence as a basis for granting the relief asked for, and 1
lese think the fraud with which the defendants are charged is

ud, not proved,

nit- Mr. Teed contended that if all other relief was refused

for the plaintifi was at least entitled to have the words “or

- more” struck out of the renewal clause, so that it would be
— limited to a second term of only five years and no more. It

| it, would seem from the defendants’ evidence that they only

rer, expected a lease for five years and a renewal for five, and

of that would be the meaning of it if the word “or” were

ate expunged. They consent to the words “or more” being

A struck out if there is any doubt in reference to the meaning

o of the clause in its present form. Had that been made the

It only ground of complaint originally, I have no doubt this

in litigation might have heen avoided.

“in There will be a decree expunging the words “or more”

its in the renewal clause, the defendants consenting thereto, and

W in other respects the bill will be dismissed.

nd The plaintiff must pay the costs,

18-

ra-

a8

ta-

he

he

nd

lat

-

)8t

th




184 NEW BRUNSWICK EQUITY REPORTS, [vor,

’
1909. SEELY v. KERR, Er AL I
June 12 by the
X " Lease from City of Saint John--Foreshore or Water Lots—Ri- had r
parian Rights—Rights of Lessees— Damaging Erections— :
Injunction. now b
o i e 2 - X the p
The plaintiff 8. is the lessec from the City of Saint John of two
water lots (so-called) situated between high and low water water:
mark in the harbor of Saint John, on which a wharf or by tl
wharves and buildings have been erected, which have been y
used at different times for varvious purposes. One of their |||i(-lu
vantages consists of access by the waters of the harbor of 3
] Saint John, there being ten feet of water on the southern (=);3
' side of the plaintiff’s wharf at high tide. The southern side (4);
1 is the only ‘v:n-l. of the plaintiff's wharf to which he has divect i
| access by the waters of the harbor, his lot or lots, as origin- Water
ally leased, being shut off on the other three sides. The
lease, under renewals of which 8, is tenant, was granted by
: the City of Saint John some fiftv years ago, both lots being {
{ . included in the one lease at that time,
The defendant K. is the lessee from the City of Saint John of the 3
water lot lying immediately south of N's, lots. It is bounded by 8
on the north by S's. souther!v line, and extends along the oy th
entire southern side of 8's. lot. K's. lease was granted a few a ripa
months ago, being dated Macch 10th, 1900, and is precisely
similar in terms to S's. leases, except us to rent reserved, as tru
K. is proceeding to build a wharf covering his entire lot, which Viz.,
when finished, will completely elose up all direct access by I 1
water from the harbor to 8's. lots the w
By the Charter of the City of Saint John, confirmed by an Act of the ¢l
the Legislature, the title Lo these water lots was vested in the with
City, and in addition to this the City was made the conser-
vator of the water of the harbor, and has sole power over it. and g
In the Charter is the following saving clause :—* So always Lo
as such piers or wharves so to he erected or streets so to be Wr.
lnid out, do not extend to the taking away of any person’s down
right or property, without his, her or their consent, or by
some known laws of the said Province of New Brunswick or the re
by the law of the land.” of N
Held, that the right of direct access by water from the harbor Servil
appertained to the plaintiff's lots and could not be tuken eSS

away, and that the rlniuliﬁ was entitled to an injunction re-
straining the defendants from interfering with this right.

Motion on notice for an injunction to restrain the defend-
ants from further proceeding with the building of a wharf on
a water lot leased to them by the City of Saint John. The
facts fully appear in the judgment of the Court.

vou
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Argument was heard June 7, 8, 1909,
A. A. Wilson, K. C., for the plaintiff :—

The lease under which the plaintiff holds was granted
hy the city over fifty years ago, and the lessees have always
had right of access by water to these lots, and the plaintiff
now has this right by prescription. The plaintiff as one of
the public, one of the citizens, has a right to the use of the
waters of the harbor. The plaintiff also has right of access
by the waters of the harbor to his lots, as a riparian pro-
prictor.  See Lyon v. Fishmongers’ Co. (1); Booth v. Ratte
(2); Marshall v, Guion (3); Williams v. City of New York
(1); VanDolson v. City of New York (5); Farnham on
Waters (6); Gould on Waters (7).

C. N. Skinner, K. C., for the defendants :—

The city is the only riparian owner in regard to the harbor
by the charter itself. The plaintiff never has been and is not
a riparian owner, The charter gives these rights to the city
as trustee for the citizens. Everything is vested in the city,
viz.,, foreshore rights, riparian rights, etc. The city holds
the waters of the harbor for the benefit of the public. Under
the charter the city has the right to deal with the harbor and
with all wharf building as to them seems best ; and the mayor
and aldermen are forever made the conservators of the har-
bor.  The plaintifi’s title is from the city, and he cannot cut
down the city’s rights, The servient estate cannot cut down
the remainder man’s rights.  See Local and Private Statutes
of New Brunswick (8); Washburn on KEasements and
Servitudes (9).

1) L. R. 1 App. Cas. 062 at p. 673, (5) 17 Fed. Rep. 817.
2) L RIS App. Cas, 188, (6) Vol. I, pp. 536, 558,
)4 Denios8 N. Y. . L. R H81. (7) p. 275, sec. 148,

1) 11 Northeastern Rep, 820
(8) Vol. w» ML 984, 998, 1010 and 1014,
) Ed. | pp- 110, 162 and 163,

VOL. 4 N. B. E. R.~13,
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1909. A. O. Earle, K. C., for the plaintiff, in reply :—

SEELY ex
P Rights granted by the charter are subject to the private ch
pamen, ¢, 2, vights of individuals.  Fifty years enjoyment gives rights to in
the plaintiff, and he is entitle]l to access by water. The vil
equities of the case are all in favor of the plaintiff.  Malice le:
| is shown by the defendants in hastening the work after they tel
{J knew proceedings for an injunction had been instituted. See m
1 Lyon v. Fishmongers' Co. (supra). tw
K to
: 1909. June 29. BARKER, C. J.:— a
{ o : i T 2 re
! Ihis is a motion on notice for an injunction to restrain 3
i the defendants from further procee ling with the building of 'I
1 a wharf on a water lot leased to them by the City of Saint "
' John so as to obstruct the plaintif’s access by water to hig ‘;'
i lot also under lease to him from the City. The facts are not "ll
complicated and there is substantially no dispute in reference ;
to them. It appewrs that by a certain Indenture of Lease .l:

dated February 2nd, 1882, the City of Saint John leased to
one John Sandall a certiin water lot described in the lease as “_
follows: “That certain lot, piece or parcel of land beich or N
flats situate lying and being in Sydney Ward in the said m
City and known and distinguished in the plan of water lots ut
laid out by the said Mayor, Aldermen and Commonalty of e
the City of Saint John approved of in Common Council the .
26th October, A, 1. 1836 and on file in the oftice of the '?
Common Clerk of the said City by the number (2) two :l'

Block A. the said lot being 50 feet front on Charlotte Street
extending back preserving the same breadth 80 feet or to the .
east side line of the wharf erected as and for a public high- iy
way on the east side of Sydney Market Slip.”  The term ;-
was seven years from May 1st, 1877, and the annual rent "
was 814,  In addition to the usual convenants for payment i
of rent and the right to re-enter in case of default, the lense y
contains a proviso that in case the lessce shall during the b
term erect or put upon the lot any wharves, bridges, build- L
0

ings or other erections, the value of the same shall at the
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expiration of the term be appraised by two persons, one to be
chosen by the by the lessor and one by the lessce, which two
in case of their disagreement shall choose a third, and the
value so appraised the City agreed to pay or to renew the
lease for a term not less than seven years upon the same
terms. This lease « as in fact a renewal of a similar lease
made by the City to Sandall dated March 16th, 1858, for
twelve years. On the 26th November, 1879, the City leased
to one Joseph A. McAvity water lot No. 1, in Block A, for
a term of seven years at an annual rental of $14., and in all
respects upon the same terms and conditions as the lease to
Sandall, Lot 1, leased to MeAvity is of the same size as
Lot. 2., it lies directly north of it and is bounded on its
eastern side by the western side of Charlotte Street and on
the west by the Sydney Market Wharf. This last lease is
alzo a renewal of a similar lease made by the City to one
John MecAvity dated March 17th, 1858, for twelve years,
It appears that many years ago—the precise time is not
stated but I should say some forty odd years ago—wharves
were built on these two lots and they were eventually used
together as one lot. Their value, if unobstructed, is placed
at 83,000 and the rent last year was $450. Through a
series of intermediate assignments the present plaintiff became
the assignee of these leases and of the improvements upon
the lots in question on the 18th June, 1900, since which
time he has been in possession of them as the tenant of the
City. None of these leases contain any reservation of any
kind by the City as to the use or occupation of the adjoining
water lots.  The western side of Charlotte Street at this point
extends down in a southerly direction to what is known as
the Ballast Wharf, a distance of some seven hundred feet.
[t runs below high water mark and is built up as a wharf at
which vessels load and discharge and for which the City
collects wharfage. At the southern side of the plaintifi’s
Lot No. 2 there is at high water an average depth of water
of about ten feet, and schooners of from eighty to one
hundred and fifty tons come and discharge cargo there,
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though at low water the ground is dry. The wharves have
been used at various times for different purposes as the
business of the owner for the time being required—sometimes

-as a lumber yard and sometimes as a coal yard—and vessels

came there discharging lumber or coal at the southern side
of the lot as required for the business at the time being
carried on there,

The defendants are a corporation under the New Bruns-
wick Joint Stock Company’s Aet, and Francis Kerr is its
manager and principal shareholder.  On the 10th March
last (1909) he obtained for the defendants from the City of
St. John a lease of water lot No. 3, lying immediately to the
south of the plaintifi’s lot. It extends along the southern
line of lot No. 2 and across the southern end of the Sydney
Street Wharf, in all a distance of one hundred and forty feet
and has a width of one hundred feet, making a lot one hund-
ved by one hundred and forty feet.  The defendants have in
course of erection on this lot a wharf, oceupying its entire aren,
for the purpose of carrying on the coal business, The effect of
this structure is to deprive the plaintiff altogether of access to
his wharf by water as the defendants’ wharf occupies the entire
water frontage of eighty feet which the plaintiff and others used
as [ have described. The defendants’ lease was not produced,
but I understand that it is precisely similar in terms to the
plaintifi’s lease, except as to the rent reserved. Speaking in
general terms the situation of these lots is this, They are
both held by tenants of the same landland under leases, one
granted over forty years ago, the other a few months ago;
they are both water lots lying between high and low water
mark and forming a part of the foreshore owned by the city
when the first lease was made and continuously since ; the
wharf now under construction by the defendants will when
completed close up the water frontage of the plaintifi’s lot,
the effect of which will necessarily be to materially reduce
its value. The defendants say that they have by virtue of
their lease authority to do this—not that the lease in any way
specifically authorizes it, for it does not—but simply as a
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result of the demise itself. At first blush it seems a some-

what startling proposition that under the conditions existing  SwrLy

here, the city can thus enrich one of its tenants at the expense KErE, kT AL
fit of BARKER, C.J.

of another, or increase the harbor facilities for the bene
the public by expropriating the property of a private citizen
without his consent and without compensation. T thought it
likely that the Recorder of the City, who appeared for the
defendants and is necessarily familiar with the legislation pro-
cured by the city during the last century, would cite some
statute bearing on the subject, but with the exception of the
Charter of the City he has produced none, and I therefore
assume that there is none,  This reduces the question within
a comparatively narrow compass,

It is scarcely necessary to point out that by the Charter
of the City of St. John, confirmed as it was by an act of the
legislature, the title to these water lots between high and low
water mark is vested in the City. In addition to this the
City, by the express terms of the Charter, is made the con-
servator of the water of the harbor, and has the sole power
of amending and improving the same for the more convenient,
safe and easy navigating, anchoring, riding and fastening the
shipping resorting to the City ; and for the better regulating
and ordering the same, the City shall and may as it shall see
proper, erect and build such and g0 many piers and wharves
into the river and for the loading and unloading of goods as
for the making docks and slips for the purposes aforesaid, so
always as such piers or wharves so to be erected do not ex-
tend to the taking away of any person’s right or property,
without his, her or their consent, or by some known laws of
the =aid Province of New Brunswick or by the law of the
land,  Without the authority of the City the erection of a
wharf, such as the defendants are constructing, would be
altogether illegal and the structure would be an obstruction
to the public navigation and removable by the City author-
ities ns a nuisance : Brown v. Reed (1) ; Eagles v. Merritt (2).

(1) 2 Pug. 200. (2) 2 Allen 550,
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That a private individual may have rights in public

“navigable waters beyond his rights as one of the public is

settled by Lyon v. Wardens of the Fishmongers' Co. (1).
The question arose between two riparian owners on the
Thames, the control of which is vested in a Board of Conser-
vators who are given powers, similar in many respects in
reference to that river, to those given by the City Charter to
the City in reference to the harbor. One of these ripurian
proprietors was proceeding under a license from the Conser-
vators to erect an embankment in front of a wharf on a por-
tion of the property of the other, the effect of which would
have been to take away his access to the river at that point.
The license was granted in pursuance of section fifty-three of
the Thames Conservancy Act, which provides as follows :—
“ Tt shall be lawful for the Conservators to grant to the owner
or occupier of any land frouting and immediately adjoining
the river Thames, a license to make any dock, basin, pier,
jetty, wharf, quay or embankment, wall, or other work,
immediately in front of his land, and into the body of the
said river, upon payment of such fair and reasonable con-
sideration as is by this Act directed, and under and subject
to such other conditions and restrictions as the Conscpvators
shall think fit to impose.”” Speaking of this section Lord
Cairns says :— My Lords, it is to be observed that the power
granted by the 53rd section to the Conservators is not simply
a power to be exercised by them with any view to the im-
provement of the navigation of the Thames. Tt is of course
a power which, like every other power given them by the Act,
they are to exercise so as to preserve the navigation from
injury ; but subject to this, it is a power of granting to
individuals, upon a money payment, the privilege of doing
what they otherwise could not do in a navigable river, of
pushing out an embankment or work in front of their land
into the body of the river. * * * Now, it is farther to
be observed that no compensation whatever is provided by
the Conservancy Act, for any injury done to the adjacent

(1)1 A. C, 662,
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owners of lands on the banks of the river, by the execution  1909.
of a license granted under the 53rd section. Admitting, SeLy
therefore, as may well be done, that a license under the 53rd Kans, wr 1.
section, would be a perfect justification for an embankment BAnk, C.J.
made by a riparian owner in front of his own land, so far as

it merely affected the public right of navigation, it would

appear to be, @ priori, in the very highest degree improbable

that an Act of Parlinment could intend, through the oper-

ation of that section, to authorize the Conservators to permit

one riparian owner to affect injuriously the land of another
riparian owner, in consideration of a payment to be made,

not to the person injured, but to the Conservators themselves.”

I there dily substantial distinction between the two cases?

In the one we find the Conservators granting a license
authorizing the building of an embankment for a pecuniary
compensation ; in the other they gave a lease for a term of

years at an annual rent of a pat of the foreshore, not
specifically but impliedly authorizing the erection of a wharf

on the demised lot. In both cases, while we may assume that

the Conservators did not consider the erections injurious to

the public right of navigation, they became private property

and were intended for the special use and advantage of pri-

vate individuals. In both cases the sole question involved

was the right of access to one’s property by water. The

effect of the license, as well as the leise, was only to prevent

the erections authorized to be built on the lot from being
indictable as public nuisances by reason of their interfering

with the public rights of navigation. In the same case Lord

Cairns says :—* Unquestionably the owner of a wharf on the

river bank has, like every other subject of the realm, the right

of navigating the river as one of the public. This, however,

is not a right coming to him gua owner or occupier of any

lands on the bank, now is it a right which, per se, he enjoys

in a manner different from any other member of the public.

But when this right of navigation is connected with an
exclusive access to and from a particular wharf, it assumes a

very different character. It ceases to be a right held in com-
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mon with the rest of the publie, for other members of the
public have no access to or from the river at the particular
place ; and it becomes a form of enjoyment of the land, and the
of the river in connection with the land, the disturbance of righ
which may be vindicated in damages by an action, or restrained inju
by an injunction. * * * The taking away of river frontage of
of a wharf, or the raising of an impediment along the front- Met,
age, interrupting the access between the wharf and the river, Rai
may be an injury to the publie right of navigation ; but it is
not the less an injury to the owner of the wharf, which, in
the absence of any Parliamentary authority, would be com-
pensated by damages, or altogether prevented.” The right
of access to one’s property by water and by land is governed
by the same principle. This Court recognized that doctrine
in Byron v. Stimpson (1), where it was held that a riparian
owner whose land was bounded by high water mark was
entitled to an unobstructed access from his land to the navig-
able waters of the sea. In the Atlorney-General v. The
Conservators of the Thames (2), Wood, V. C., at page 31 is
thus reported :—* The plaintiff, an innkeeper on the banks
of a navigable river, complained that the access of the public
to his house was obstructed by timber which the defendant
had placed in the river; and it would be the height of absurd-
ity to say, that a private right is not interfered with, when a
man who has been accustomed to enter his house from a high-
way finds his doorway madeimpassable, so that he no.longer has
access to his house from the public highway. This would
equally be a private injury to him, whether the right of the
public to pass and re-pass along the highway were or were
not at the same time interfered with.,” Has the City any
better right to take from the plaintiff his right of access by
water than they have to take away his right of access by land
from Charlotic Street by some structure in no way connected
with the street maintenance?  Rose v. Groves (3).

The precise nature of this right of access has come up
for discussion in many cases in reference to compensation to
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be paid by railway and other companies vested with the power 1904,
of expropriating private lands. The statutes under which — sevis
the compensation was claimed are not all alike, but in all the K. kv ar.
right of access, both by land and water, has been held an Banxer. C.J.
injury to the property which must be paid for. The Duke

of Buceleuch v. Metropolitan Board of Works (1); The
Metropolitan Board of Works v. MeCarthy (2); North Shore

Railway Co. v. Pion (3).

It was held in the Lyons v. Fishmongers case that the

ront-
river,
bit is
th, in right of access which was sought to be taken away was a
com-
right
srned
itrine
arian
was
avig-
The
31 is
anks
ublic
dant
surd-

right within the saving clause in the Thames Conservancy
Act and therefore the Conservancy authorities had no power
to license the building of the embankment. On this point
Lord Cairns says: “It appears to me impossible to say that
a mode of enjoyment of land on the bank of a navigable river
which is thus valuable, and as to which a landowner can
thus protect himself against disturbance, is otherwise than a
right or claim to which the owner of land on the bank of the
river is by law entitled within the meaning of such a saving
clause as that which I have read.” Section 179 of the
Thames Act which is there referred to is as follows :—“None
of the powers by this Act conferred, or anything in this Act
contained, shall extend to take away, alter or abridge, any
1en a right, claim, privilege, franchise, exemption, or immunity to
high-
’rhas
rould
f the
were

which any owner or occupier of any lands, tenements, or
liere litaments on the banks of the river, &e.” The saving
clause in the Charter of the City is: “so always as such piers
or wharves so to be erected or streets so to be laid out, do not
extend to the taking away of any person’s right or property,
without his, her or their consent, or by some known laws of
the said Province of New Brunswick or by the law of the
land.”  In reference to the saving clause in the Thames Act

" any
s by
land
seted Lord Selbourne says: “That a public body, such as the
Thames Conservancy Board, should be empowered by Parlia-
ment to sell, for money, to private persons the right to

n to execute, for their own benefit, works injuriously affecting the

(HLRTHL 243 (2L ROH.L.418 (3 HA. C612
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1909.  land of an adjoining proprietor without compensating him souther
seery  for that injury (which is the contention of the respondents), by the

Kewi k7 AL i3 inconsistent with the ordinary principles and with the disemlx

BARKER, C.J, general course of public legislation on such subjects. When, be defe

therefore, we find in the Act which is alleged to confer such
powers a saving clause in the large and untechnical terms of
the 179th section, by which (without any forced or unreason-
able extention of their natural meaning) this class of rights
may be sufficiently protected, I think we ought not to hesitate
to construe it so as to afford that protection,”

The principal value of a wharf property consists in its
right of access by water, and, as applied to the plaintifi’s
property the right is one which under the saving clause in
the Charter neither the City nor its lessee could without his
consent take away from him. Per King, J. in Magee v.
The Mayor, ete., of Saint John (1).

I think the plaintiff is entitled to an injunction restrain-
ing the defendants from obstructing his access to his wharf
by the wharf which they are building or have completed on
their lot. At the hearing if T am right in my view the
plaintiff will be entitled to a mandatory injunction for the
removal of the obstructions or for damages. T shall not
exercise the power which the Court has on this motion to
grant a mandatory injunction, althougth in view of the
defendants’ action after notice of this motion was given |
think I should be justified in doing so. See Daniel v. Fer-
quson (2); Smith v. ])ll.([ (3). Costs reserved.

The defendants will be restrained from erecting or
permitting to be erected any wharf or other structure on the
lot occupied by them under the lease dated March 11th,
1909, from the City of Saint John mentioned in the plain-
tifi’s bill and lving immediately to the south of plaintifi’s
Lot No. 2 mentioned in the bill, whereby the plaintifi’s right
of access to the waters of the harbour of Saint John on the

(1) 23 N. B. R. 275, at page 300, (2) 1891, 2Ch. D. 27,
(3) 13 Ch. D. 651,
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southern side of his wharf or the privilege heretofore enjoyed 1909,

¢ him
lents) by the plaintiff of loading and unloading, embarking and ﬂm\
th the disembarking goods on the south side of the said wharf may KERe, kT AL

be defeated, destroyed or prejudiced. Barker, €.
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EARLE v. HARRISON, gr AL .
the ite

Mortgagee in Possession—Exceptions to Referce's Report—Ac- allowe

counting—Interest—Rents, mortga

March

243,45

A mortgagee in possession is not as a rule entitled to commis-

sion for collecting rents.  There must be evidence to support
such a charge,

vage )

Before a mortgagee in possession can he made liable for rents 1900
which h + has failed to collect there must be evidence to show oy
that it nas been due to his defanlt in some way.

totaled
the plu

This was a suit for foreclosure and sale under a mort-
gage dated April 27th, 1899, to secure the sum of £450.00
for two years, with interest at 77/,

llu'l'vfl‘
Ii":l I'(‘(l
(uestic

Uross 1

The bill was filed June 10th, 1902. The mort-
gage went into possession August 20th, 1902. The decree
was made August 16th, 1908, and a reference was ordered

to Charles F. Sanford, Referee in Equity, to take the ac-
counts,

apart |
|w|'1'l'|l
In the

wis o1
After the mortgagee went into possession, the

premises were managed by his agents Messrs, Bustin &
Porter, who procured tenants, collected rents, paid taxes and
did repairs. At the hearing before the referee the defend-
ants were represented by counsel,

miade,
“Ii“i(l
\i-t‘l,

the su
Objection having been
made 1o the accounts as filed, it was agreed by all parties ;|
that the referee should make up the accounts, The referce follow

accordingly submittel an account in which every payment of

rent wag credited as a payment on acecount of the money due l
at that time, and the interest was then computed on the relere
balance brought down.  Evidence was put in to prove this P
account,  One of the items of expenditure, under date of ) Mr‘
August 10th, 1908, was as follows: “To paid for plumb- I'wen
ing $20.00.” In support of this item the witness, Mr. 4o
Bustin, produced an itemized statement of account from J. 11

S. Coughlan, a plumber, amounting to $28.83, and stated
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that he had ordered the plumber to do work on the houses
when the tenants complained, and the tenants afterwards said
the plumber had fixed things up. Other than that he had
no personal knowledge that the work had been done. Counsel
for the mortgagee moved to amend the account by increasing
the item to $28.83. The referee refused to do this and
allowed the item at $20.00. The referee found due on the
mortgage on August 29th, 1902, $587.20; expenditures to
March 4th, 1909, $976.14 ; interest to March 4th, 1909,
£213.51 ; rents collected $1,239.99; balance due on mort-
vage March 4th, 1909, $560.76; rents due February Ist,
1009, $483.71, which amount added to the rents collected

ré—Ae-

mimis-
upport

rrents
» show
totaled $1,723.70,  Of this amount the referee found that

the plaintiff should have collected 80% or £1,378.96, and
therefore charged him with the difference $138.97. It ap-
peared that during the hearing, Mr. Bustin in answer to a

mort-
50.00

question from the referee had stated that 85% or 90% of

usross rental should be collected from property as a rule, but
mort- : ; 3
apart from this there was no evidence adduced to show what
decree 2 2 "
fered percentage should have been collected in this particular case,
derec . . v

| In the aceounts as originally filed whenever a payment of rent
1e ac-

), the
tin &

ps and

was credited, a corresponding charge of 10% commission was
made,  In the accounts as made up by the referee no com-
mission charges appeared, and he refused to allow a commis-
sion,  The referee found there was due on March 1th, 1909,

Hend- the sum of $421.79.
t been
rarties The plaintiff filed exceptions to the referee's report as
eferee follows :—

ent of

y due First Exception :—For that the findings of the said
n the referee are not supported by the evidence :
e thix

e of Second Exception :—For that the said referee was in
ceror in not allowing as a disbursement, in addition to the
wenty Dollars (820.00) allowed by him for the amount of
il of John 8. Coughlan, the sum of Eight Dollars (88.00)

| Eighty Three Cents (0.83) :

umb-

Mr.
m J.
dtated
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* Third Exception :—For that the said referce was in
error in allowing only Two Hundred and Forty Three
Dollars and Fifty One Cents ($243.51) as the amount of in-
terest chargeable under the mortgage set out in the plaintifi’s
bill in this cause during the period between the Ninth day of
August, A. D. 1902, and the Fourth day of March, A, D,
1909 :

Fourth Exception :—For that the said referce was in
error in charging the said plaintifi with One Hundred and
Thirty Eight Dollars and Ninety Seven Cents ($138.97) in
respect of rents of the mortgaged premises which he'had
failed to collect :

Fifth Exception :—For that the said referee was in
error in finding that the said plaintifi was not entitled to be
allowed commission paid his agent for the collection of the
rents of the said mortgaged premises,

Argument was heard May 18, 1909,

K B O /\'mnrh"x. for the plaintiff, in support of the

exceptions :—

The referee should have allowed the plaintiff to amend
the account by changing the Coughlan item from $20.00 to
$28.83.  The referee’s system of making up the account by
a system of rests was right up to the time the plaintiff took
possession, but from then he should have made up the in-
terest to the date of the finding (March 4th, 1909), and then
deducted the eredits from that : further, he should have
made up the whole outlay and allowed interest on that before
deducting the amount received.  The rule is the mortgagee
is not bound to accept payment by driblets :  Union Bank
of London v. Ingram (1); Bright v. Campbell (2); Ainsworth
v. Wilding (3); Wrigley v. Gill (4).  As there was no wilful
default, the plaintiff is not liable for the rents he failed to

(1) 16 Ch. D. 53, (8) 1905, 1 Ch. 435 at p, 440.
(2) 41 Ch. D, 388, (4) 1908, 1 Ch. 165,

iv.]

co'lee
to col!
v. H
The

ciren
an ag

v, O

Inche

made

the |

and

guilf

fron

shou

Mo
at tl
Mo



[vor

was in

Three
t of in-
aintiff’s
day of
y A D,

was in
sed and
L97) in
he' had

was in
d to be
1 of the

s of the

amend
)00 to
unt by
Iff took
the in-
i then
1 have
hefore
‘tgagee
 Bank
\sworth
wilful
iled to

. 440,

NEW BRUNSWICK EQUITY REPORTS. 194

iv.]

w'lect:  Fisher on Mortgages (1). Here it was impossible 1909,
to collect more as the tenants were of a poor class:  Coldwell E.;:(.l.r:
v. Hall (2); Union Bank of London v. Ingram (supra). Hakkisox.
The plaintifi was absent frequently from the city, and the
cirenmstances were such that he was justified in employing

an agent, and therefore he was entitled to commission: Bright

V. (‘umpln‘// (supra).

J. A

Inches for the other defendants, contra :—

Barry for the defendant Harrison, and C. F.

There was an agreement. The referee’s account was
made up in accordance with a method determined on by all

the parties, and therefore should not be changed,
D. Mullin, K. C., for the defendant, Harrison contra :—

The plaintifi should have expelled tenants in arrears,
and should have distrained. The plaintifi’s agents were

gnilty of gross mismanagement.

(Barker, (. J. The evidence must show the facts
from which the Court must judge that 80% of the rents

Jould be collected).

Commission of 10% was an extraordinary charge, the
more 8o when it was just as convenient for the tenants to pay
at the plaintifi’s office as to the plaintifi’s agents : Coote on
Mortgage (3); Fisher on Morigage (4) ; Godfrey v. Watson

7). The account should be made up as outlined in Bell
md Dunn on Mortgages (6). A mortgagee in possession is
iwconntable for rents he ought to have collected :  Chaplin

Young (7); Parkinson v. Hanbury (8).
Knowles in reply :—
The cases cited for the plaintifi before the referee and

contained in the referee’s report are applicable. The ap-

(1) 3ed Ed., Vol. 2, 944,
(2) 9 Gr. Ch, R. 110, at p. 115.

(3) 4th Ed. 743.
4) 8rd Ed., Vol. 2, 953.

(3) 8 Atk. 484,

(6) p. 155,

(7) 83 Bea. 330,

(8) LR.2ZE &L App. 1.
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‘ . ]
1 1904, pointment of an agent is determined by the reasonableness of '
Fawwy the matter, and not by the convenience of the tenants, G|
HARRISON, A
LI 1909, July 13. Barker, C. J. e
Barken, €1, ) has ¢l
The plaintiff has excepted to the referee’s report as to partly
the amount due on the mortgage. The plaintiff took posses- sumn
sion under his mortgage on the 29th August, 1902, The for In
mortgage was given to secure the payment of $450.00 and to A
interest at the rate of 7%. The referee has found that ing t
when the plaintiff took possession there was due on the mort- intere
gage 8587.20, and about this sum there is no dispute, He 20th,
5 has also found that the plaintiff since he went into possession red
has expended in the payment of taxes, ground rents, neces- I'hat
; sary repairs and improvements up to March 4th, 1909, the Refer
sum of $976.14, and about this there is no dispute.  He has
also reported that the interest chargeable under the mortgage claim
from August 20th, 1902, to March 4th, 1909, is $243.51. not s¢
He also finds that the plaintiff received from rents during the charg
sime period the sum of $1,239.99, leaving a balance due on whiel
the mortgage of 8560.76 on March 4th, 1909. There seems leeted
to be an error as the balance should be $566.86.  From the finel t
balance of $560.7G the referee has deducted the sum of lenst
R138.07 for rents which the plaintiff is chargeable as having prem
been lost by his default.  This leaves the sum of $421.79 as sum
the true balance found by the referee to be due on the mort- charg
gage on the 4th March, 1909. The third exception refers dedug
to the item of $243.51 which the plaintiff alleges was made
up on a wrong principle. He claims that it should be failed
$267.17. 1 do not think either sum is correct. The prin- leen
ciple upon which the account of a mortgagee in possession ~uch
should be made up is stated by Jessel, M. R., in {"wion Bank i an

of London v. Ingram (1). He says—*In taking the ac-
count you take all the mortgagee’s receipts, &e,, * * * *
for all the rents and receipts go in reduction of the principal
and interest.”  (See page 56.) See also Bright v. Campbell
(2).

(1) 16 Ch. D. b3, (2) 41 Ch. D, 388,
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The referee made up the account by crediting rents as 1909,
they came in on the mortgage as payments. The difference  Earie

v.
i« not very great. The plaintif’s amount is wrong. He llm_umn\

has charged 7% on the balance of $587.20 which of itself s, =" .

18 to partly made up of interest. By the endorsement on the
<S08- summons which was issued March 11th, 1902, there was due
The for Interest $12.50, and the interest from March 11th, 1902,
and to August 29th, 1902, is $14.74.  These two items amount-
that ing to $27.24 should be deducted from the $387.20 and
ort- interest charged on the difference, or $559.96 from August
He 20th, 1902, to March 4th, 1909—six years and one hund-
sion rel and eighty-seven days—which amounts to $255.26,
Cces- hat will be the sum instead of $243.51 as stated by the
the Referce and $267.17 as claimed by the plaintiff.

has I think the referee was quite right in disallowing the
age claim for commission for collecting the rents,  There does
51, not seem to be anything in the evidence to warrant any such
the charge, The referee was equally wrong as to the $138.97
' on which he charged to the plaintiff a8 a loss on rents not col-
"ms leeted.  As to this item the referee says in his report :— 1
the find that the mortgagee in possession should have collected at
of lenst eighty per cent. of the rental of the said mortgaged
ing premises during the period of possession of the same, or the
) as <sum of $138.97 more than he did collect, and therefore

rt- charge the plaintiff with the said sum of $138.97 which 1
fers deduet from the balance of $560.76, &e.”  Before a mort-
ade uage in possession can be made liable for rents which he has
failed to collect, there must be evidence to show that it has
been due to his default in some way. I never heard of any
=uch rule as the referee has acted npon—there is no evidence
i any such rule and of course no such rule could well exist.

The account will be stated thus :—

There was due on the mortgage on August
20th, 1902, when the plaintiff took pos-
session, $ 587 20

VOL. N, B K R-H
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1909, Taxes, ground rents, improvements up to
EARLE March 4th, 1909, $976 14
Hanbison,  Interest on the mortgage from August 29th,
ET AL. 1902, to March 4th, 1909,
BARKER, C. J.

Cr. Conv
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DYER v. McGUIRE, Er AL

Conveyance—Fraud—Stat, 13 Eliz. Cap. 5—Valuable Consider-
ation—Bona Fides.

On Fl'hrm\ry 10th, 1908 the plaintiff D. commenced an action at
law against the defendent M, a verdic' was given for D, and
judgment was signed for $704.58 on June dth, 1908, which
Judgment still remains unsatisfied,

On May 20th, 1908, M. conveyed certain real estate which he
owned in Charlotte County to his son A. M. for the consider-
ation of $800, taking in part payment a mortgage for 500,
accompanied by a promissory note for a like amouut.

\. M. performed work for his father M and on May 20th, 1908,
the latter was indebted to him in the sum of $100, which with
the mortgage for $500 made up the sum of $900 the consider-
ation for which M's propeity was conveyed to A, M.

M. was not insolvent at the time he made the conveyance to his
son A. M. The only creditors he had besides his son were the
plaintff, and his solicitor to whom he owed a small amount
for professional services rendered in connection with D's. suit
against him.

Held, that the conveyance would not be set aside and the bill
must be dismissed, as the evidence showed that the sale wus
made bona fide for a valuable consideration with the intent
to pass the property, and in such a case it w.s immaterial
\\'hvtllwr or not there was an intention to defeat or defraud
a creditor,

This suit was brought for the purpose of setting aside
certain . conveyances of real estate as having been made to
delay, hinder and defeat the plaintiff, a creditor of the de-
fendant Robert MeGuire, and which are therefore fraudulent
uder the Statute 13th, Eliz. Cap. 5. On the 10th Febru-

ary, 1908, the plaintiff commenced an action at law against

the defendant Robert McGuire for the recovery of the sum of
20458 alleged to be due to the plaintiff for goods sold and
delivered by him to McGuire.  The action was tried at the
Clarlotte Circuit held in May 1908, and resulted in a ver-
dict by the jury for the whole amount. The postea was stayed
until the first Monday in the Trinity Term following, which

203
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was June 3rd.  No motion was made for a new trial and on

“the 5th June, 1908, judgment was signed for $764.58, which

remains  unsatisfied. A writ of Fi. Fa. was issued to
the Sheriff of Charlotte County on June 6th, 1908, which
wis afterwards returned “nulle bona”. At the time the
action was commenced the defendant Robert MeGuire owned
a house and some land on which he was living, in Saint Pat-
rick, Charlotte County, valued at $900,00  On the 20th
May, 1908, the defendant Robert MeGuire conveyed this
property to his son the defendant Archibald K. McGuire for
the consideration of $000.00, This conveyinee was acknow-
ledged the same day and registered on May 22nd, 1908,
That at the same time, that is May 20th, Archibald E.
MetGiuire and  his wife execnted a mortgage to Robert
MeGinire to seeure the <tum of #500.00 in three vears with
interest at 5% accompanied by his promissory note for the
same amount and of a like tenor and date,  This mortrage
was acknowledged by Arvchibald McGuire on May 20th, and
by his wife on May 21st, and it was registered May 22nd.
On the 21st May, MeGuire assigned  this mortgage and the
mortgage debt to one Melbourne MacMonagle for the con-
<ideration of 8500.00, It was acknowledged the same day
and registered on the 22nd, May.  On July Sth, 1908,
MacMonagle assigned the mortgage and note to his daughter
the defendant Millie I. Hunt for an alleged consideration of
£5006.84, the amount then due on it.  That assignment was
acknowledged July Sthy and registered July 9th.  The bill
alleges that all these conveyances were made without con-
sideration and fraudulently as against the plaintiff as a
creditor of Robert McGuire’s, and in order to prevent him
from realizing the amount of his judgment, and that they are
void under the Statute of Elizabeth,

Argument was heard May 22nd, 1909,
A. 0. Earle, K. C, for the defendant Millie I Hunt :—

The bill should be dismissed as against this defendant, as

there is no evidence at all against her.
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[vor
L. A. Currey, K. C. (M. N. Cockburn, K. C. with him) 1909,

. for the plaintiff :— DyER
, which ] v.

- . 5 - MeGuine,
wed to Ihe whole of these transactions are tainted with frand. w7 an

which : The knowledge of the father was also the knowledge of the

and on

me the daughter.
rowned
nt Pat-
e 20th
ed this All these transfers were fraudulent and are therefore null
live for and void ; further they were made pendente lite to the know-

(This application for the dismissal of the bill as against
Millie I. Hunt was refused by the Court.)

cknow- ledge of the parties, There was a relationship of some kind

1908, among all the parties to the several conveyances.  The alleg-
mld E. el consideration was an old debt, and there was an absence

Rolert of items 3 it was also inadequate, and there was a misstate-
r= with ment in regarvd to it.  In the transaction between MeGuire
for the and MacMonagle there has been an inability to prove the
ortage pavment of any consideration. MacMonagle acted for all

ith, and the parties to these transfers and had full knowledge of every
v 22nd. transaction, and his knowledge as attorney and agent wax
nd the hinding on the others,

he ml»n- Il MaeMonagle, K. C. for the defendants Archibald K.
me day

MeGuire and Robert MeGuire contra :—
1908,
Robert McGuire had the right to prefer one creditor to

another, and Archibald E. MeGuire has shown a reasonably
good debt.  In In re Johnson (1), the Court found that the
decd was an honestly intended family arrangement, and not

aughter
ition of
ent was
[he bill
mt con-
iff asa

nt him

executed with the object of defeating creditors, and that such
a deed was valid under the Stat. 13th, Eliz. Chap. 5.
Whelpley v. Riley (2), is a New Brunswick case, where there
was held to be no such fraud as to void the sale. In Kz
parte Games (3), it was held that a bill of sale would only
be void if it were not bona fide, that is if it were a mere cloak
for retaining a benefit to the grantor. In Hale v, Metropol-
o itan Saloon Omnibus Company (4), it was held that if bona

they are

lant, as (1)20 Ch. D, 389, (8)12 Ch. D. 314,
2) 2 Allen 275, (4) 28 L. J., Ch. 717
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fide for a valuable consideration, a sale of goods is not in-
validated.  Seealso Wood v. Dixie (1), and Earle v. Pickin
(2).

Currey, K. C. in reply,

(His Honor recitated the facts of the case as stated above,

and proceeded as follows,)
1909.  July 13.  Barger, C. J. :—

The case set up by the way of answer is this, It is
alleged that the defendant Robert McGuire was indebted to
hig son in the sum of $400.00 for money lent and for work
and labor, and that he and his father agreed upon the sale
of thig house and premises to him for $900.00 to be paid for
as follows: —$400.00 in satisfaction of the debt, and the
balance of $500.00 to be secured by his note and a mortgage
payable in three years. Robert McGuire was also indebted
to MacMonagle in the sum of $154.40 for costs incurred in
the defence of McGuire jin the Dyer suit, and in settlement
of that sum and in consideration of the balance to be paid in
cagh he assigned the mortgage and note to MacMonagle. The
evidence shows that MacMonagle on the 21st May, 1908,
when the mortgage was assigned to him gave his note to
Robert MeGuire on demand for $345.60, the difference be-
tween the £500.00 and his bill of costs, This amount Mac-
Monagle swears he paid to McGuire in cash on the 2nd
June, 1908, and his note was given up.  The evidence also
shows that the defendant Mrs, Hunt, who is a daughter of
Mr. MacMonagle and resides somewhere in Maine, was en-
titled under her grandfather’s will to a legacy of $500.00.
[sane McElroy the grandfather died in 1890, and by his will
which is dated Dec, 5th, 1890, he gave to his three grand-
daughters, children of his daughter Mrs. MacMonagle,
8500.00 each. Letters testamentary were granted to the

(1)7Q. B. R. 892, (2)5C. & P. 542
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testator’s daughter Mrs. MacMonagle as executrix, and his 1909,
son William McElroy as executor. The evidence shows — Dyer
that money for the payment of these legacies had come into McGurks.
the hands of Mrs, MacMonagle as executrix, and on her death ; .~
it came to MacMonagle who became liable to the legatees for

the amount due them. He said that he had sometime since

settled with the two other daughters by assigning them mort-

gages, and he settled with Mrs. Hunt in the same way by
assigning to her this mortgage and note which he consider-

ol a perfectly good security for the amount. This account

is corroborated by the evidence of Mrs. Hunt and there is
nothing to contradict it in any way.  The case depends

mainly upon the evidence as to the indebtedness of Robert
McGuire to his son, for I take it to be long since settled by

Wood v. Dizie (1), and numerous other cases that a convey-

unce by way of sale for a valuable consideration will be up-

held, although the vendor’s object may have been to defeat

an execution ereditor, provided the sale is made bona fide and

with the intention to pass the property. In Whelphey v.

Riley (2), Parker, J. directed the jury “on the authority of

Wood v. Dizie that the cireumstance of Hall (the debtor) selling

the hay in order to prevent its being taken in execution on the
expected judgments in the suits then pending (no judgments

or executions being then in existence), although he then in-

tended to run away from the Province, would not constitute

such fraud as to deprive him of the power to sell, and thus

make the sale void; nor would the knowledge of these facts

by the plaintiff (that is the vendee) prevent his becoming the
purchaser, and thereby obtaining the property in the hay for

a full valuable consideration, although it might east suspicion

on the whole transaction and call for a careful inquiry into

the reality of the bargain and sale. The property was not

bound until the executions were delivered to be executed,

and therefore Hall, although in debt or even insolvent, might
lawfully dispose of it for a valid consideration.” This charge

was sustained by the full Court. In Alton v. Harrison (3),

1)7Q B. D.802. (2)2 Allen 275, (3) L. R. 4 Ch. Ap. 622.
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1904, the law is thus laid down: “In this, as in all other plac
mvire cases of the same kind, the question is as to the bona fides of arg

" & i < .
McGuie,  the transaction.  If the deed of mortgage and bill of sale was ness
Janen, ¢ g, €xecuted by Harrison honestly for the purpose of giving a to tl

of 1
:ll")

security to the five ereditors, and was not a contrivance re-
sorted to for his own personal benefit, it is not void, hut must
have effect.” Gifford, L. J. adds “If this appeal were to
succeed the result would be, that one creditor would be paid
in full, and the other creditors entirely left out, which is ex-

ven
teen
hefe
actly that which the appellants now complain of as unjust. lanc
[ have no hesitation in saying that it makes no difference in
regard to the Statute of Elizabeth whether the deed deals
with the whole or only a part of the grantor’s property. If
; the deed is bona fide, that is, if it is not a mere cloak for

far
and
inq
thei
retaining a benefit to the grantor, it is a good deed under the
Statute of Elizabeth.”  See Dalglish v. MeCarthy (1),
: Muleahy v. Arvehibald (2).

m
' o . £
This is not the case of a voluntary conveyance, nor is it

the case of a business man in insolvent circumstances, mak-

ing a conveyance of his property in order to defeat certain :“:;

or all of his creditors. MeGuire does not seem to have owed

any person but Dyer the plaintiff for the goods, and his gon \

for his work and for money lent, and MacMonagle for the '

costs of his defence to Dyer’s action at law. Robert McGuire

was not produced as a witness, It appears that in the action \'::

to recover the price of the goods, he, by way of counter claim, e

set up a claim against the present plaintiff for alienating his £

wife’s affections from him. It seems that McGuire's wife

left him a year or two ago and he, rightly or wrongly, attri- ::::

buted it to the plaintifi’s influence and charged him with wl

having illicit intercourse with her. The jury found in favor

of the plaintiff on this charge, and, after the trial was ended, )

McGuire was arrested on a charge of perjury as to his evid- e

ence at that trial. He was tried and found guilty. A case L

was reserved as to the improper admission of some evidence, .
«

and a new trial was ordered. When the present hearing took

(1) 19 Grant 578, (2) 28 8. C. R. 523.
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place he was confined in the gaol of Charlotte awaiting the
argument of the case reserved. He was not sworn as a wit-

r.
ness in the present case. The only evidence that we have ax  McGuner.
to the indebtedness from Robert McGuire to his son is that , -~

of the son and his wife. Archibald McGuire, the son, is
about twenty-seven years of age, has been married some three
vears, and has been earning his own living since he was seven-
teen or eighteen vears old. He says that about a month
hefore these conveyances were made, he was living at Wood-
land, which is I understand, somewhere in Maine, thongh not
far from Charlotte County, and his father sent for him to go
and see him.  The father was then living alone on this land
in question, Elmyille is the name of the place. His evidence
then proceeds :—

“Q. Was he there living on the land? A, Yes,

“Q. Had he anyone living with him on the land at that
ime? A. No, he was living alone,

“Q. What took place at that time between you and
your father with reference to this land? A, He told me he
was going to sell his place, he wanted me to buy it.

“Q. You said he wanted yon to buy the land?
\. Yes.

“Q. Goon and state what took place between you and
vour father about it. A, He said he owed me a little bill,
and T might as well buy the place, he was going to sell it,
lie was there alone and he was tired staying there alone, and
I told him I didn’t have the money just then, and he said I

could give him a mortgage for the balance he owed me and |
could pay it sometime. T thought it over and agreed to
take it.

“Q. How much did he want for the farm in the first
instance? A, He told me about a thousand dollars, he
would let me pay for it.

“Q Did you agree to give a thousand dollars? A,
No, we agreed on nine hundred.

“Q. Then you got a deed of it at that time. A, No.
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“Q. How long after that before you got a deed of it?
A. It must have been a month anyway.

“Q. At any time before you got the deed of it, did
you make up a bill against your father? A. He said he
owed me he didn’t know how much, and we made up the
bill between us to see how much he did owe me.

“Q. Did you make up the bill? A, Yes.”

This conversation McGiuire says, and there is nothing to
contradict it, took place about a month before the conveyance
was made, It must, therefore, have been before the trial took
place, as the verdict was given on the 14th May, He alleges
a very natural reason for selling his home—his wife had left
him and he was alone.  The account which Archibald made
up against his father amounts to $400.00, and consists of six
items.,  The first is for four months work in 1904, $100.
There is a charge of 150,00 for five months work with him
in 1905, A charge of $24.00 for two weeks work at $2.00
a day in 1906, A charge of 848.00 for a month and twenty-
four days work in January, 1907, and a charge of $37.50
for a month and a half’s work in March, 1907. The last
item is a charge of $40.50 for money lent.  As to this the
evidence is not very satisfactory, except as to about £20.00
or $30.00. But as to the other items, the evidence of Archi-
bald McGuire is positive as to the work heing done, and as
to the amount there is no suggestion that it is excessive.
Mrs. MeGuire corroborates her husband’s evidence as to
several of the items, It is true that the account was not kept
in a very regular way, but, on the other hand, the charges
relate to work, the particulars of which it is not difficult to
recollect. It is also true that $400.00 seems a large sum for
Archibald MeGuire in his circumstances of life to allow to
nccumulate as a debt due by his father, No doubt it is, and
that is a feature of the case to be considered. The dealing,
however, was between father and son—Archibald says that
he did ask for his money at times, but his father never seemed
to have any money. Reliance is also placed on certain
admissions, which the defendant Archibald McGuire, is said
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to have made to the plaintiff and Mr. Cockburn his solicitor  1909.

in a conversation apparently brought about by the latter. l'\;'h;
Mr. Cockburn gives this account of it in his evidence :— 1  Mcluvinr,
I he told Mr. McGuire, speaking of these transfers, that I con-p,, o
 the sidered them all fraudulent and made for the purpose of

lefeating Mr. Dyer in obtaining satisfaction of his verdiet for

the judgment which he had then signed, and Archibald E.
g to McGuire said when the property had to pass out of his
wnce father’s hands, his father had to lose the property, he felt he
ook had as good a right to be paid for his work as Mr. Dyer to
eges be paid for his bill. I said, for what work do you claim you
left have a right to be paid 2 And Ne said, for work on the farm.
de I asked if his father had ever agreed, when working on the

"six farm to pay him wages, and he said no, and I asked if he
100, had ever asked or demanded wages from his father during
him that time, and he said he hadn’t, and 1 asked if previous to
100 bringing suit by Dyer against his father Robert McGuire, had

ty- he ever asked or demanded wages, and he said no, and 1
.50 asked if Mr. Dyer hadn’t sued his father and obtained a ver-

last dict against him would he have asked for wages or for a deed

the of the property, and he said no, I wouldn’t. I said, Archie,
.00 thi= matter will have to be brought up in Court to set aside
chi- those transfers, and I hope you will tell the same story there
1as us you are telling now, and he said, I wouldn’t tell any other

ive, <tory for T wouldn’t tell a lie for the whole thing, and he
 to further asked if the deed shonld turn out to be a fraud what
ept responsibility he would have in the matter, and 1 said,
ges \rchie, you will have to take chances in that. 1 also stated
L to if he expected to be allowed to hold this property he would

for have to satisfy Mr, Dyer’s claim. I further stated to him, 1

to thought it was rather a poor way for a young man like him
nd to be starting life, to be mixed up in a transaction as shady
ng, as | regarded these proceedings.” It seems to me that if Me-
hat Guire's claim is 1 good one, as I think the evidence shows it

red to be, his right to be paid is just as good as that of the plain-
ain tiff. I never feel much impressed with evidence of admissions
aid hrought about as these were, but take them as Mr. Cockburn
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has given them, what do they amount to? MeGuire then as
before and since put forward his elaim for work, which the
evidence shows to have been done, and hig right to be paid

, Tor it does not rest on hix worrying his father or asking for

“security.
There is one other piece of evidence given by the plain-
tiff to which 1 should refer. One P. K. Mills, a provineial
constable living at St. Stephen, went to Woodland a town in
Maine on the 28th January, 1908, to serve Robert MeGuire
with an order to appear in this suit. He found MeGuire at o
house there sawing wood.  MeGuire was a stranger to him,
and instead of serving the paper which he went there to do,
he engaged in a long conservation with him about the Dyer
suit and the transier of the property. The whole conversation
ix inadmissible against anyone except himself, and if any part
of the case rested upon the evidence of this interview, I should
not act upon it, It seems that Mills; who, according to his
own testimony, has not taken anything in the way of intoxi-
cating liquor for three years, that day took a flask with him,
gave McGuire a drink and then gave him the flask. He
returned a second time on that day and then served the order
for appearance,  The same witness arrested McGuire on the
charge of perjury on the 14th of April last, and on their way
from St. Stephen to St. Andrews on the steamer “ Aurora
a conversation took place between Mr. Cockburn and Me-
Guire which Mills described as follows :—¢ Mr. Cockburn
approached to where we were and entered into conversation
with Robert McGuire, He asked Mr, MeGuire if his son
had paid him anything on the day he received the deed and
he said, no, he hadn’t—that he owed hix #on for labor per-
formed and for money he had borrowed at various times in
small sums as long ago as when his mother was living home,
and that he gave the deed to his son for the amount of money,
$400 T think he said, and labor the son had done for him,
and he received no money at that time, at the time he gave
the deed, but that his gon had given his note, I think he said
for 8500 on that day.

IV,

ask
tha
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“Q. What further was stated? A. Mr. Cockburn 1904
asked him if MacMonagle paid him anything, and he said ~ Dyen
that he owed MacMonagle quite a large bill and that he gave "‘“' ke
MacMonagle the mortgage for the bill and some money, he,

couldn’t remember how much the bill was, nor how much
money he received from MacMonagle.”

That is evidence given by the plaintifi’s own witness on
the part of the plaintifi himself. The declaration of the de-
fendant Robert McGuire entirely corroborates the evidence
of hiz =on in reference to this transaction.

When the conveyance was made to Archibald McGuire
and the mortgage was given back with Archibald’s note for
£300 and interest, it only paid Archibald’s indebtedness and
loft Robert with a mortgage subject to execution and suffici-
ent to pay the plaintifi’s claim less costs, That this mort-
wage was assigned  to MacMonagle does not alter Archibald
: MeGiuire's position for he had nothing to do with that assign-
Wl ment, It was a transaction between his father and Mae-
Monagle in which he had no interest whatever. If that was
ler frandulent it does not arise here for MacMonagle is not a
i a party to this suit,

[ think the evidence shows that it was the intention of
Robert and Archibald MeGuire to pass the estate in the
property according to the terms of the conveyance and that
it was made bona fide for a valuable consideration and that
it was not intended to defeat or defraud the plaintiff, though
that is I think immaterial.  In Harman v. Richards (1),
the Lord Justice Turner says:  “It remains, then, to be
considered whether the settlement, which was thus made for

valuable consideration, was also made bona fide; for a deed,
though made for valuable consideration, may be affected by
mala fides, But those who undertake to impeach for maln
fides a deed which has been executed for valuable consider-
ation, have, I think a task of great difficulty to discharge.”
In Freeman v. Pope (2), Gifford L. J. says: I do not
think that the Viece Chancellor need have felt any difficulty

(1) 10 Hare 78, (2) 5 C. Ap. at page 544,
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1909, about the case of Spirett v. Willows (1), but he seems to have eithe
pyver considered, that in order to defeat a voluntary settlement geth
.\hhi‘ri'l:lll:l. there must be proof of an actual and express intent to defeat fers,
creditors, That, however, is not 0. There is one class of not 1

BARKER, (. J,

cases, no doubt, in which an actual and express intent is tram
necessary to be proved, that ig, in such cases as Holmes v, and
: Penney (2), and Lloyd v. Attwood (3), where the instruments on tl
F; sought to be set aside were founded on valuable consideration; trani

but where the settlement is voluntary, there the intent may him
be inferred in a variety of ways,” ther

5 | In In re Johnson, Golden v. Gillam (4), Fry,J. says: “| l“l“'.l‘
1 therefore proceed to inquire, looking to all the circumstances s .
i of the case and at the nature of the instrument itself, whether I"hl.
i I can or ought to infer an intent to defraud creditors in the :l‘:
e parties to the deed. I say in the parties to the deed, because
‘ % it appears to me to be plain that whatever fraudulent intent _—
there may have been in the mind of Judith Johnson (the |
vendor), it would not avoid the deed unless it was ghown to ll‘“"
i have been concurred in by Alice, who became the purchaser o

. any
under the deed. It has not been contended and it could not | l

{ . nil
a1 be contended, that the mere fraudulent intent of the vendor i
. . or
could avoid the deed, if the purchaser were free from that

. fran
: fraud. * * * Itappears plain from the case of Holmes v.

=tar

H Penney (5), that the mere fact of a bona fide creditor heing
b defeated is not of itself sufficient to set aside a deed founded O
£ on a valuable consideration.”  In Muleahy v. Archibald (6), ::::‘1
8 already referred to, the Court says: “The goods which were

inj

transferred to her (plaintiff) by Wrayton from the proceeds i
ire

of which the goods levied upon were bought were transferred
to her on an account of this indebtedness.  No doubt it was
the intention on the part of Wrayton to prevent this seizure
under the judgment which he expected Blais would very
soon recover against him and for the very purpose of secur-
ing his sister at the expense of Blais and with intent

(H8D.J. &8, 208, (4) 20 Ch. D, 380,
(2)3K. &J.90. (5)3 K. & J. 00.
(3) 8 DeG. & J. 614, (6,28 8. C. R. 528,




w
|

VOrL., I\'.] NEW BRUNSWICK EQUITY REPORTS,

have cither to delay him in his remedies or to defeat them alto- 1909,

ment vether, The Statute of Elizabeth, while making void trans- Dy
.

efeat fers, the object of which is to defeat or delay creditors, does -"‘F“T“All':*--

8 of

not make void but expressly protects them in the interest of . |
it s transferees who have given valuable consideration therefor,
and it has been decided over and over again that knowledge
on the part of such a transferee of the motive or design of the
transferor is not conclusive of bad faith or will not preclude
him from obtaining the benefit of his security.  So long as
there is an existing debt and the transfer to him is made for

® v,
lents
tion;
may

“ the purpose of securing that debt and he does not either dir-
nees
ther
the

cetly or indirectly make himself an instrument for the pur-
pose of subsequently benefiting the transferor he is protected
and the transaction cannot be held void.”  See also Middle-
fon v, I’()”(N'I.‘ (l ).

ause F .
Apart from the suspicion which naturally attaches to

tent
(the
1 to

transfers of property following each other in such close
proximity on the eve of a judgment being signed against the
debtor, there is nothing in the evidence in this case to show
any fraudulent intent in the MeGuires, much less in Archi-
hald, or to show that the transfers were not made bona fide
for the purpose of securing Archibald’s debt.  To infer

nser

not
I(I(II'
that

e fraud =0 as to defeat these transfers solely from the circum-

ing stances under which they were made, and to reject the testi-
wded mony which has been given on behalf of the defendants as

(6),

rere

unworthy of credit, solely because it is inconsistent with a
mere inference, would be contrary to the recognized practice
s in judicial investigations, unless the circumstances were en=
A tirely exceptional in their character,

i The bill must be dismissed with costs,

ure (1) 2 Ch. D. 104 at page 108,
ery

nur-
lent
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FENETY kv an v. JOHNSTON,

Specific Performance—Memorandum of Agreement—Statute of

Frauds—Construction of Will—Title—Con. Stat. (1903)
Chap, 1650, See, tj—Conveyance by Executors and Trustees.

G. E F. died in 1809, and by his will left the greater part of his
propecty to his ecutors and trustees npon various trusts.

The testator’s widow is still living, and the surviving executors
and trustees are the plaintiffs, G. C. F. and W. T. H. F. two
of the testator’s children,

In December, 1907,
ant J. and W

1egotintions were entered into by the defend-
L H. K., acting for and with the consent of
his co-trustee and mother, for the sale and purchase of the
Linden Hall property, which with other real estate had been
devised by the testator to his exeeutors.  An agreement wis
made, and a memorandum containing its terms was drawn
up by Joand signed by him and W, T HLF. therezwas only
one copy of this memorandum which was retained by J | and
lnter destroyed by him when he determin not to go on
with the purchase. This memorandum as stated by the
plaintiff W, T, H. F. was as follows :

* December 13th, 1907,

“Johnston to purchase from Fenety estate property on Bruns-

wick Street, 76 x 185, 25 feet to be clear on upper side, 15 feet

on lower side ; estate to give an unencumbered title ; John-
ston to hand the estate 25 shares of Toronto Street Kailway
and 10 shaves Fredericton Gas Stock—all furniture, including
that belonging to Mrs. Roberts, to be removed from the
premises.  Stock not to be transferred before January 2nd,
o8

* L. W, JOUNSTON,
W T. H. Fexery.”
It contained the name of the vendor and purchaser, the property
to be sold and the price to be paid.

Held  that there was a valid agreement for purchase and sale ;
that the memorandum was amply sufficient to satisfy the
Statute of Frauds, and was capable of being enforced,

The will contained the following provision,—* I give, devise and
bequeath all my other property both real and personal what-
soever and wheresoever situate of which I may be seized or
wssessed or otherwise entitled, to my executors and trustees
In-n-in named upon the trusts following, &e.” The clause in
the will which referred to the Linden Hall property was,-

“Upon trust that my trustees will hold my residence known
as Linden Hall and the grounds connected therewith (but not
to include the property purchased by me and known as the
Grammar School property) during the will and pleasure of
my wife, and there she may live as long as she desires, free
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from rent, she paying one-half of the taxes, insurance, water- 1004,
rates and such like —also she paying in full the running ex- ——————
penses in_keeping up the establishment, during her oceu- FENEIY LA
pancy. it being my intention that she may live in her present ., 040y
home so long as she may so wish. If, however, the above
property be leased or sold during my wife's lifetime, with her
consent, then in such a case I desire, if leased, the rent de-
rivable therefrom shall be used as rvent for a house for her to
live in and such house is to be as good as one of my present
e of houses situate on College Road, Sunbury Street, Fredevicton,

1903 and if after paying such rent with the money received from

/ the rent of the said Linden Hall property, there remains

stees, halance from time to time, this balance shall be added to the
principal sum already set aside for my wife's maintenance,
of his the income in the meantime being paid to my said wite,
sls. Should however the said property be sold during my wife's
lifetime, with her consent, the purchase money shall be used
utors as follows:—so much of it shall be invested as will yield

two enough interest to pay rent for as good a house as one of my
College Road houses, and in such a house my wife may live,
fend.- such interest being used to pay the rent therefor, and the
nt of balance of the mm‘( purchase money shall be divided equally
of the among my children then living.”

been HHeld, that while no express power of sale was contained in the
Brodad will, there was an implied power in the executors and trus
FRWD tees to sell the Linden Hall property, to be drawn from the
only provisions contained in the will itself, and to enable them to
’ and carry out the trusts declared in the will ; and that a convey-
0 on ance executed by the surviving trustees and executors, in

the whom the title was vested, and the widow of the testator,
wave a good title to the property in question, and that it was
not necessary that the beneficiaries under the will, other than
the widow, should join in the conveyance,

07,
runs-

i fret Memorials of judgment on record against some of the cestui que

Inl’m- {rusts ave not a bar to the trustees giving a good title to the
‘l""" property, as they have no interest in the real estate involved,
l' :“f which would be liable under an execution,

Courts of first instance in deciding ‘questions of title are bound
to decide according to their own view, whether they have
doubts or not, leaving it to be decided by a Court of Appeal.

2nd,

rerty The bill in this case was filed for the specific perform-
ance of o contract for the purchase by the defendant of «

cortain property in the City of Fredericton known as
*Linden Hall,” a part of the estate of the late George I,
Fenety, in his possession at the time of his death in Septem-
d or wr, 1899, Mr. Fenety left a will dated Dee. 20th, 1805,

b in ith three codicils dated respectively, Aug. 26th, 1898,

::l;;" Dee, Othy, 1898, and Mareh 10th, 1899, The will and
/not codicils were duly proved and  letters testamentary  were
| the T PN N . . T

e of cranted to William ‘T H. Fenety, Georgina C. Fenety, and
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FFrederick 8. Sharpe, the excentors and trostees appointed in

fxxery ke athe will, on the 26th Oct., 1899, Sharpe died some time

JURNKTON,

before this transaction arose, and the plaintiffs are the two
surviving exceutors and trustees, who are also two of the
testator’s children,  The testator left him surviving four
sons and three daughters and his widow, who is still living,
In December, 1907, the plaintifi William T. H. Fenety,
acting with the consent and authority of his co-trustee and
mother, entered into negotiations  with the defendant for the
purchase by him of a portion of the Linden Hall property,
Mrs, Fenety, the widow, had continned for some years after
her husband’s death to reside on this property, but at the
time in question she was ocenpying a house elsewhere in
Frederieton, and Linden Hall was in the occupation of a
tenant,  The negotiations in question resulted in an agree-
ment to purchase being made, a memorandum of which was
made and signed by the defendant and by the plaintiff
William H. Fenety, acting for and by authority of his co-

trustee and mother,
\rgument was heard July 15, 1909,

A . Gregory, K. C. (. J. Fraser Winslow with him)
for the plaintiffs :—

Under the will of the late George E. Fenety the pro-
perty in question in this snit was vested in fee in the execu-
tors and trustees, and a conveyance by them gives a good
title:  Con. Stat. N. B., (1903) Chap. 160. Sec. 24 &
25, Con. Stat. N. B., (1903) Chap. 163. Sec. 3. The
testator’s widow is living, and joined in the conveyance,
There was an implied power in the will in the executors and
trustees to sell this property. See Mower v. Orr (1) ; Forbes
v. Peacock (2); Fluxw v. Best (3); Carlisle v. Cook (4);
Collier v. Walters (5). Under the Acts referred to and cases
cited plaintiffis are entitled to a decree for specific perform-
ance,  See also Hussey v, Horne-Payne (6).

(1) 7 Hare 472 (4) L. R. 1 Ir. 269,

(2) 11 M. & W, 630, (5) L. R. 7 Eq. Cas. 252,
(3) 81 L, T. N. 8. 645. (6) 4 App. Cas, 311.
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nted in gD Phinney, K. C., for the defendant :— 1909,
ne time . . . FENETY BT Al
bie two Memorandum: gigned by the parties did not amount to "o
of the

g four

an agreement or contract,  Defendant thought it was simply yacen, . J
o memorandum for his own and his solicitor’s use, and was

living, lix private property.  Before Court will decree specific per-
I'\-nm‘\_ formance, title must be reasonably clear and marketable :
tee :“-"1 Oshorne v, Rowlett (1); Francis v, St. Germain (2). Under

for the the will of the testator the trustees were not given power to
operty sell this property. The provisions in the will are not strong
rs ‘lf(;‘l‘ enough to vest the property in the trustees and take away
at the

here in

the ri_;_'||l> of the heirs, A pl'll<||-|ll solicitor  would not
advise that a title given by the trustees was wholly satisfac-
- tory.  Mr. Barry seems to have heen recognised by all the
| agree- parties as the arbiter whose decision as to the title was to be
oh ‘wak final.  Parol evidence is admissible in the construction of
laintiff

his co-

thi= memorandum or agreement.  See Taylor on Evidence
3 Addison on Contracts (4); Watters v, Milligan (5);
Burns v, Chisholm (63).

Gregory, K. C., in reply :—

th him) Title offered is a perfectly good one and should be
weepted by the defendant.  The parties did not agree upon
he pro- Mr. Barry as arbiter. He was simply the defendant’s solici-

e tor, and the plaintifis never agreed that his decision as to the

a good title should be final.  The memorandum of agrecment was
24 & drwn up and contained everything that was necessary, and
The wis signed by the parties, and if the plaintiffs had wished to

evance withdraw the defendant could have enforeed it.

ors and
Forbes
ok (4); (His Honor recited the facts of the case as stated above,

1909, August 17.  Barker, C. J.:—

ul cases udd proceeded as follows) :—
erform-
The first question to be disposed of is one of fact. Was

1 I

. (1) 13 Ch. D. 774, (4) 10th Ed. p. 452.
h2. 2) 6 Gr, Ch. R. 636. (5) 22 N, B. R. 622,

(3) Vol. 2 Sec. 1135. (6) 32 N. B. R. 588 at p. 629,
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1909, there a coneluded and complete agredment arvived at between

FENETY b s the parties and signed o as to satisfy the Statute of Frauds, as in

Jons=rox. and if =0 what ave its terms.  The memorandum of which clans

Buekri Cobghere was but the one copy which was retained by the de- wick

g fendant was destroved by him after he had knowledge and Lind

ﬁ full notice that the plaintifi intended to enforee the contract, of 1

The defendant elaimed the right to withdraw his offer, as he o es

2 ealls it, when he conld not get o conveyance signed by all were

i the beneficiaries and he says he then destroyed the memoran- in vie

i dum as being of no further use.  There is however in my he ki

‘( opinion no substantial difference hetween the two versions him.

A aiven of it—one by the defendant and one by the plaintiff Frau

i William Fenety,  The latter in his evidence gives the follow- ol he

| ing as his recollection of it :— chase

% “ December 13th, 1907, Catli
{ « Johnston to purchase from Fenety estate property on

: Brunswick Street 76 x 185, 25 feet to be clear on upper the »

side, 15 feet on lower side ; estate to give an unencumberel tiome

1 title: Johnston to hand the estate 25 shares of Toronto Street ant |

v Railway and 10 shares Fredericton Gas stock—all furniture P
including that belonging to Mrs. Roberts to be removed from

i the premises, Stock not to be transferred before Januvary 'v""l

2ud, 1908, d oo

; (Sgd.) L. W. Jouxssrox, seem

.“ Wy, T. H. FExery.” defer

: - . B S illllux

I'he defendant in his answer states the memorandum as i)

fn“n\\s Somme ‘

ment

« Johmston agrees with Fenety estate to exchange ten the |

shares Fredericton Gas Company stock and twenty five shares refer

of Toronto Street Railway stock for a satisfactory deed, free poin

and unencumbered in every way of the Linden Hall pro- tendl

perty, o called, with a lot of land 76 x 185 feet, beginning e

at a point 15 feet east of a line to Brunswick Street, parallel "

with the west side cellar wall line of Linden Hall. The e

buildings of said lot to be delivered in the same condition as fues

now, nothing to be removed but the furniture of the present (Y

tenant and that belonging to Mr=. (i, Roberts, p—

L. W. Jouxsrox,
W. T. H. FExgry.”
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wtween In his evidence the defendant stated the memorandum 1904,

Frauds, as in his answer down to the word  feet”. e omitted the Fexery wra

} : . e . - o . &
which clanse “ beginning at a point 15 feet east of a line to Bruns- Jonssios.

the de- ¢ d

lge and

wick Street parallel with the west side cellar wall line of Basrr,

Linden Hall” and then proceeded, “the property ™ instead

ontraet, of * the buildings of said lot 7, to be delivered, &e.  There is
v, us he no essential difference hetween these three versions,  1f there

1 by all

mMorin-

were I shonld feel at liberty to adopt the plaintifi's version
in view of the defendant’s destruction of the writing when
rin my he knew it was to be made the basis of proceedings against
versions him.  Each ix amply sufficient to satisfy the Statute of
plaintiff

fl'l l”\\ -

Frauds as a written memorandum of an agreement capable
of heing enforeed.  They state the names of vendor and pur-
chaser, the property to be sold and the price to he paid—
Catling v. King (1); Shardlow v. Cotterell (2).

It ix not denied that the parties actually agreed upon

7.
wrty on
n upper
imberad
O Street
rniture
(‘il fl'ulll
January

the sale and purchase of this property on the terms men-
tioned in this memorandum which they signed.  The defend-
ant however sought to show that this memorandum was not
intended as an agreement but merely as instructions deawn
ont by himself to his solicitor by which he was to be guided
i carrying the verbal agreement into effect. It does not
seem to me of much importance what particular use the
defendant intended to make of this memorandum, The
e o important question is did it in fact contain the terms of the
verbal agreement to purchase, so as to satisfy the require-
ments of the Statute of Frauds?  If it did that is all that
inge ten the plaintiff requires as to that branch of the case, Before

e shares referring to the evidence on this point 1 shall mention another

ed, free point strongly relied on at the hearing. It was there con-
“I.I o tended that it was one of the conditions of the contraet that
.:f:::_::;;ﬁ the guestion of title was to be altogether subject to the de-
L ‘The cision of Mr, Barry the defendant’s solicitor, so that no
lition as question of that kind could ever come before a Court, Mr,

present Farry’s opinion upon that point, so far as this transaction is

concerned, being conclusive upon both parties, It is true

(1) 5 Ch. D. 600, (2) 20 Ch. D. %0,
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Fexery granin the way usual in transactions of this kind, and that the
. 3 . . .. .

Jonxwrox. efendant was relying upon his opinion as to the title.  Mr,

faier, CL Barey was however not to draw the conveyance or, so far as

NEW BRUNSWICK EQUITY REPORTS, [vor. v

He a

Jands

that Mr. Barry was acting for the defendant as his solicitor

o M
told

upon

I ean see, do anything which required this written memoran-
dum for his guidance, however useful it may have been,  He
certainly was not acting for the plaintifis in any way, |
think the defendant’s own evidence on this point is directly at yRES
variance with his contention,  In his direct examination after
telling of their negotiations as to the terms and their final

My,
agreement verbally which seems to have taken place on the

that
20th Dee., 1907, the defendant’s evidence proceeds thus :— ablia
g

. 8 : §.08 5 tory

“Q.  Did you tell him (i. e. the plaintifi Fenety) to .

.Y[I'l'
come in the next day? A, Yes,

Mr,

“Q.  About what date was that, the next day? A\, o
¢ vere

Well as I have it in my mind it was the 21st of December,
“Q.  What took place on that occasion? A, Well |
had the securities with me and prior to his coming there.
“Q.  This was in the Assessor’s office? A, Yes, and

defer
-lnu'l
to M
the
prior to his coming theére I had drawn up a memorandum Hars
and when he came in T showed him the securities and showed

him the memorandum, and told him that 1 intended Mr.

Barry should investigate the title and pass upon the validity

”Il‘l"
forw
el

cory

of the deed they would offer, and that I had made a memor-
andum for Mr, Barry’s guidance, which was there which |
would like him to read to see if it was correct, aud he
read the paper and after he had read it he asked me if he

should sign it and T told him 1 dare say he might as well, o
it would do no harm. -
“Q. Did you sign it yourself? A, I had signed it
before he arrived, v
“Q. This was a paper of your own preparation 7. A, "
Entirely so,
“Q. You told him Mr. Barry was to pass upon the “\""
title? A, Yes I did. i
“Q.  Did he assent to that or make any objection? - A, &

I presume he assented to it; he raised no objection at all.
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licitor e asked me if the matter was to be entirely in My, Barry’s 1904,
at the Jiands thereafter and I said it was. FENETY FTAL
Mr. “Q.  Wasanything said as to the title heing satisfactory Jonssrox

to Mr. Barry or words to that effect? A, Certainly TBuwere €.

far as
told him Mr. Barry would investigate the title and pass

10ran-
He upon the \':llillil_\' of the deed,

w1 “Q.  Mr. Barry had been your solicitor for a good many

tlv at vear=? A, He has acted for me on a great many oceasions,”
1 after P :
Phis evidence shows that the defendant had selected

* final . . . sty 2 s
My, Barry as his adviser but it altogether fails in proving

m the 4 : i
that it was in any way agreed by the plaintifis that they were
obliged as a part of their contract to furnish a title satisfac-
tory to Mr, Barry.  They were no doubt to give a good title
il one free from encumbrances, but they never agreed that
Mr. Barry should be the sole arbiter by whose decision they

Jeat vere to be bound,  This evidence shows that at this time the

lell 1

defendant handed this memorandum of agreement and the
<tock certifieates which were to be handed over in payment,

to Mr, Barry, in whose hands, as the defendant said, he left

5, and ) . .
s the matter entively.,  He said nothing whatever as to My,
. g

Barry’s opinion being accepted. It seems strange that if
lowed ;

| Mr.
lidity

there was so important a condition in the contract as is put
forward, that a memorandum written out for Mr, Barrv's
i suidanee in elosing up the matter should not have been in-
vk orporated in it. On his eross-examination on this point the
Nl Iu-
if he
well,

lefendant gave the following evidence :

“Q. When this memorandum was drawn you had
sreed to exchange this stock for that property? A, Under
ertain conditions,
sed it “Q. ['nder conditions of '_:('ll'llq,: a gmn| title ? A.
Conditions regarding a  title satisfactory to Mr. Barry
ny solicitor,

“Q. There was nothing said in the agreement, this
memorandum itself, as to it being satisfactory to Mr. Barry?
\.  Nothing at all,

“Q.  And that memorandum was drawn up to embody

n the

the terms of the agreement? A, It was,”
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1904, It secms that the plaintifi and defendant went to My,
ey eran Barey's office immediately  after  this memorandum  was
fonssrox. - sigmed and Mr. Barry thus deseribes what took place,

FANKNON, C.d. “1 remember the oceasion. I have no means of fixing the

day
the

absolutely, but I have no doubt it was at the time stated,
21st of December in the venr 1907, My, Johnston and My,
Fenety came into my office, my private office, Thes
came into my own office and Mr. Johnston had a package

with him in a brown envelope and told me that he was treat-

ing for the purshase of the Linden Hall property and wanted

me to search the records and investigate the title and see it
was satisfactory in every way and he left the papers with

me, o put them inomy safe.  (The papers were the memor-

andum of agreement and the two stock certifieates in an
envelope),
“Q. You say Mr. Johnston asked you to complete the

matter and see the title was satisfactory, did he? A, Yes,

i
!

that is what he came to me for, to investigate the title and see

that it was in every way satisfactory.,”

Mr. Barry says that he drew up a description of the

property and made searches at the Record Office,  He was

asked on eross-examination :

! “Q. Did you form an opinion that the convey-
f i ] ance by the trustees without the heirs joining would be

: an inadequate or invalid deed? A, T formed the opinion
| it would be very doubtful.  There is a very grave doubt in
‘ my mind as vet. I think 1T would not take a title today
| without it,”

It will be seen that these instructions given by the
defendant to Mr. Barey were nothing more than any one
purchasing property usually gives to his solicitor. There
is nothing in the conversation to suggest that by his decision

{ the plaintifi was to be bound. I find as a fact that there
never was any such agreement at all,

In Hussey v. Horne-Payne (1); an action similar to this,
it appeared that this provision “subject to the title being

(1) 4 A, €811,
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o M, approved by our Solicitor” was sought to be introduced into

I owas a contract entered into by correspondence.  In reference to Fesery vra

L)
it Lord Cairns says:—*1 feel great difficulty in thinking Jonvsrox.

ng the that any person could haveintended a term of this Kind to have Baser, €. J.

tated, that operation, because, as was pointed out in the course of
d Mr, the argument, it virtually would reduce the agreement to
They that which is illusory. It would make the vendor bound by
ckage the agreement but it wounld leave the purchaser perfectly
treat- free.  He might appoint any solicitor he pleased—he might
anted change his solicitor from time to time.  There is no divectio
sec it personarum there is no appointment of an arbitrator in whom
with hoth sides might be supposed to have confidence. It would
mor- be simply leaving the purchaser, through the medium of his
noan solicitors, at liberty to say from caprice at any moment, we
do not like the title, we do not approve of the title, and
le the
Yes, have great difficulty in thinking that any person would

therefore the agreement goes for nothing. My Londs, |
d see agree to a term which would have that operation.  But it
appears to me very doubtful whether the words have that
meaning, I am disposed rather to look upon them, and the

if the

Y Wis case cited from Ireland would be anthority, if authority were

needed for that view, T am disposed to look upon the words
ax meaning nothing more than a guard against its being sup-

vey-
1 be posed that the title was to be accepted without investigation,
Toten as meaning in fact the title must be investigated and approved
ke 1 of in the usual way, which would be by the solicitor of the

s purchaser,”  See Andrews v. Calori (1).
' Admitting that parties might bind themselves by =0 one
the sided a contract as such a condition would create it would

- never be inferred from evidence such as I have quoted, es-
, pecially where we have the contract drawn up by the defend-
Lt it himself “to embody the terms of the agreement”, as he
v savs, and it containg no such provision, In addition to this
I think this memorandum of agreement signed by the parties

md drawn up by the defendant for the purposes I have

this,
mentioned is available for the plaintifi as a foundation for

eing
(1) 388.C. R. 588,
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19049, thix action, though the defendant intended giving it to his
Fexery eracsolicitor for his guidance in carrying out the agreement of
Jonssrox. which the signed memorandum was the legal evidence, 1f
ke Colotwo - parties negotiate by correspondence and  eventually
arrive at a point where all the essential terms of a contract
have been determined and agreed upon, the contract is en-
forceable though it appears by the correspondence that it
was the intention of one of the parties that the agreement
wis to be put in due form by a solicitor.  Rossiter v, Miller

(1)

The defendant however says the title which you offer
me is not good 3 at all events it is not such a title as 1 can
he compolled to accept.  In the first place the beneficiaries
nnder the will must join in the convevance, and in the second
place there are memorials of judgment on record against one

or more of the benefici

ries.,  As to the first (uestion the
evidence shows that a conveyvance duly executed by the plain-
tiffs as trustees, and by the widow and children except one,
was tendered to the defendant and he refused to aceept it.
Though six of the beneficiaries joined in the conveyance it
wis not because that was hecessary but only in order to meet
the wishes of the defendant’s solicitor.  And the plaintifis
now elaim that a convevance executed by themselves as sur-
viving trustees and by the widow will give a good title to
the defendant, free from all incumbrances, and satisfy all the
requirements expressed or implied in the contract of sale.
The testator by his will after making a specific legaey
and giving directions as to the payment of his debts, gave to
hi= wife “ Eliza A, during the term of her natural life, the
household stores, furniture and effects of every deseription
whatsoever, which may be found in my dwelling house or
belonging thereto at the time of my death, as well as all
animals, carriages, sleighs, waggons, harness, stable imple-
ments, goods and effects contained in and about the barn in
connection with my premises with full power to my said wife
to sell any or all of the above mentioned property.”  What-

(1) 8A. €. 1124,
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ever of this property remained at the death of the widow the 1904,
executors were directed to sell and divide the proceeds equally Fexery v
among the children then living. The proceeds of any sales Jomssro
of this property by the widow were to be added to the prin- T €1
cipal sum to be set aside for her maintenance as is hereafter
mentioned and the income was to go to the widow during her
life. Then follows this clause: 1 give, devise and he-
queath all my other property both veal and personal what-
wever and wheresoever situate of which I may be seized or
possessed or otherwise entitled, to my executors and trustees
herein named upon the trusts following—that is to say (1)
apon trust that my trustees will invest (or set aside invest-
ments already held by me and yielding interest) such of my
property as will be sufficient to vield interest amounting
vearly to $1,200 and upon trust that my trustees shall pay
the said amount of £1,200 to my wife quarterly during her
lifetime for her sole benefit and support, &e.”  Then follows
certain directions as to keeping up this fund so that the
mnual income may be maintained at 31,200, On the death
of the widow this fund was “to be dealt with by my trustees
i~ follows": Then follows a direction for the trustees to
divide it among the testator’s children,  The second clause
of the will has reference to the Linden Hall property and is
< follows: “Upon trust that my trustees will hold my
residence known as “ Linden Hall” and the grounds con-
nected therewith (but not to include the property purchased
by me and known as the Grammar School property) during

the will and pleasure of my wife, and there she may live as

long as she des free from rent, she paving one half of the
taxes, insurance, water rates and such like—also she paying
in full the running expenses in eeping up the establishment,
during her ocenpancey, it being my intention that she may
live in her present home so long as she may =o wish, If,
however, the above property be leased or sold during my
wife's lifetime, with her consent, then in such a case I desire,
i leased, the rent derivable therefrom shall be used as rent
for a house for her to live in and such house is to be as good
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ax one of my present houses situate on College Road, Sun-

FEsETY Al bury Street, Fredericton, and if after paying such rent with
ousstos. the money received from the vent of the said Linden Hall

1 property, there remains a balance from time to time, this

balanee shall be added to the principal sum already set aside
for my wife's maintenance, the income in the meantime being
paid to my said wife,  Should however the said property be
sold during my wife's lifetime, with her consent, the pur-
chase money shall be used as follows :—so much of it shall
he invested as wiil vield enough interest to pay rent for as
wood o house ax one of my College Road houses, and in such
a house my wife may live, such interest being used to pay the
rent therefor, and the balance of the said purchase money
shall be divided equally among my children then living.”

It is elear I think from this clause in the will that it
wis optional with the testator’s widow either to continue to
reside at Linden Hall or to do as she in fact has done, select
i residence elsewhere,  If the property was leased she was
entitled out of the rents sufficient to pay the vent of another
house, and if it was sold sufficient of the purchase money to
produce interest equal to the rent was to be invested for that
purpose.  In view of these facts and of the special direction
that the trustees to whom the property was devised “were to
hold it during the will and pleasure of the widow ™ I should
be dizposed to think, though it is not necessary to decide that
point for the purposes of this case, that the widow had the
right to have the property leased or sold, quite irrespective
of the wishes of anyone else; she had a rvight to oceupy
Linden Hall free of rent; she had a right to abandon it and
live elsewhere, and if she did she had the rvight to have the
rents of Linden Hall or the interest of a part or all of the
procecds of its sale appropriated to the payment of her rent.
It was impossible for the trustees to earry ont these trusts
without leasing or selling and the widow’s consent was all
that was required.

Sec., 24 of Chap. 160 respecting Wills (2 Con, Stat, .
1945) provides that « where any real estate shall he devised
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1o any trustee or executor, such devise shall be construed to

DN

pass the fee simple, or the whole estate or interest which the Frsery i

testator had power to dispose of by will in such real estate, Jonsswox

nnless a definite term of years absolute or determinable, or Pyt

m estate of freehold, shall thereby be given to him expressly

or by implieation.” By virtue of this provision the trustees

took the fee simple in this property which the testator had at

the time of his death,  Apart from this it is abundantly clear

| think that the testator intended to vest the fee in his trus-
tees as necessary for them to have in order to execute the

trusts declaved in the will, T have alveady mentioned those
referring to the Linden Hall property, but there are others,
By o codicil to the will the testator directed that the houses
built by him in Fredericton, bringing in vents, should not he
<old during his wife's life, but that the vents should be de-
voted toward her 81,200 a year allowance.  This portion of
the real estate will therefore form part of the property dis-
tributable on the widow's death,  Clause four of the will
deals with the residue of the property, that is, what is not
specifically devised in clanses one and two, and as to this
residue the will provides that it be held “wpon trost that my
trustees will deal with all the residue of my property, or
estate, both real and personal in manner and form following,
that is to say, that they shall divide it as fairly as possible
into seven equal shares which shares are to be dealt with by
the trustees in the following manner.”  Then follow specific
divections which I may state generally. The trustees, or the
survivors, are to pay over to each of the four sons one share,
but if either of them predeceased him leaving children under
age, then the trustees are to hold the share and pay the inter-
est to the guardian of the youngest child for the henefit of
all until the youngest child became of age, when the trustees
were to divide it among the children. Similar provisions
were made as to the widow of a child who was to have the
income for life or during widowhood. The other three shares
the trustees were to retain and keep separate—one for the
benefit of each daughter, and to pay the annual income to
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1909, such danghter during life for her separate use. Then fol-
Fesery e a lowed  provisions to be observed in case of the death of o
JONNSTON, daughter before the testator, leaving children, similar to those
i CoLomale inthe ease of the sons, By a second codieil the testa-
tor directs that on the division of the estate property as far

ag it can be his three children G. Linden Fenety, Walter

Pierson Fenety and Georgina €, Fenety should be provided

for first—that is to say, each shall receive $10,000 as their

4 first instalment, which sums shall be severally paid to them
in cash or as otherwise may be agreed upon or as may he

most convenient to the executors, The trustees were also

8! empowered to vary and transfer any security or securities
1 NE they may hold, and each of them was only responsible for his
J own default.  The testator also declared that all trusts and
.‘ powers reposed and vested in the trustees might be exercised
; by the survivor or survivors of them or the heirs, executors
{ or administrators of such survivor or other the trustees or
3 trustee for the time being of the will,

:} In Davies to Jones and Evans (1), on an application
2 under the Vendor and Purchaser Act for a decision of the

Court as to title, Pearson J. after referring to the rule as
laid down by Lord Mansfield in Oakes v. Cool (2), and by

m

Bayley B. in .luthony v. Rees (3), says:—*Now, in my
] opinion, there were two things required, one was that the
executors were to carry out all the intentions of the testator,

gl and another was that they were to distribute the residue of
) { i the estate among the wife and daughters in the manner
1l i pointed ont; consequently the wife and danghters take noth-
ing absolutely, and the only way in which I can give effect
A5 to the whole of the will is by saying that the executors must
in the first place raise so much as may be necessary for pay-

ing the testator’s debts and funeral expenses, and after that
they are to provide for the legacies, and then to have in their
own hands whatever remaing and to divide that hetween the
wife and children in the manner directed by the will. T must
therefore hold that they had the legal estate for the purpose

(1) 24 Ch, D. 190, (2) Burr. 1686, (8)2Cr. & J. 88
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fol- of the will, and my opinion is that they can makea good title 1904

of to the purchaser.” In that case there was no devise of the Fuxiry k1 a1
.

hose property to the executors as there is in his, but it was held Jonssrox.

esta- that they took the title to the residuary estate, which they Pk €.
s far were to distribute, that being necessary to enable them to dis-

alter charge their duty under the will, and, having the title, they

ided could give a good title to a purchaser.  See Young v. Ellioft

their (1), Collier v. Walters (2).

hem It is true that this will containg no direction or express
y he power of sale of the real estate,  There is, however, a clearly
also implied power for that purpose. Such a power would he
‘ities implied when it was necessary for the trustees in order to

r his

carry out the trusts imposed upon them. 1 have already cited
and the clanse as to the Linden Hall property, and that the tes-
vised| tator himself considered that he had conferred and intended
itors to confer such a power as to all of his real estate, appears
® or from the codicil to which T have already referred, by which
e directed that his Fredericton houses should not be sold or
tion disposed of during the life time of his wife, thereby placing
the a limitation on the power given by the will. In Glorer v,

o i IWilson (3), Strong J. says:—“It is clearly established by
1 by
my ing :— Forbes v. Peacock (4); Ward v. Devon (5); Tylden

the v. Hyde (6); Curtiss v. Fulbrook (7); William’s Real Assets

many authorities, amongst which may be cited the follow-

tor, (8); Dart Vendors, &e. (9); and Sugden on Powers (10)—

e of that where a testator by his will directs real property to be sold,
ner without saying by whom, and the proceeds to be distributed
ith-

Fect

or applied by his executors, they take a power to sell and
convey the fee.  Now, in this informal will, we find a clear
Just though clumsily expressed power to sell in the following
e words: “Also, it is my will that, when the aforesaid property
that
heir

he sold, that the interest be put to the elothing and schooling
of my children and to the support of my wife, so long as she

the

2 (1)23 U. C. Q. B. 420, (0) 28, & 8. 238,
st (2) 17 Eq, 252, (7) 8 Hare 25,
08¢ (3) 17 Grant 111, (8) p. 84,

(4) 11 Sim, 152; 11 M. & W, 637, (9) p. 400.
(5) 11 Sim. 160, (10) pp. 118, 119,
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remains my widow,” and the proceeds being directed to be

Fexeny eracapplied to maintenance indieates that an immediate and not

JonuxsroN

Banken

a postponed sale was intended.”  Strong, J. then points out
“how that the excentors were to apply the estate and effects,
and proceeds thus. 1 think, therefore, that Eliza Glover,
the testator’s daughter, born after the making of this will, is
not, either as one of the co-heirs at law or as entitled to the
benefit of the trust for maintenance, a necessary party to the
conveyanee, inasmuch as the execntors take a legal power of
sale, and T must, therefore, allow the appeal with costs,”

In Mower v. Orr (1), the testator gave his estate, in-
cluding copyhold of inheritance, leaseholds, merchandise,
money in the funds, and cashy to his children and grand-
children, in twenty shaves, and divected some of such sharves
to be invested in the government funds for the infant lega-
tees and requested his executors on his death to get his
property together and divide it, it was held, that the will
must he taken to direct a sale and conversion of the copyhold
estate,  There was no devise of the estate or any part of it to
the trustees as in the present case,  The Viee Chancellor
held that the testator must be understood as directing the
conversion of the copyhold estate into personalty,  The
division of the entire property irto a number of shares and
the directions contamed in the wil' as to the investment and
disposition of some of such shares, jwecluded the supposition
that the testator intended the copyhold shonld remain un-
sold—and a sale was accordingly ordered,

In Huamilton v. Buekmaster (2), a uill was filed for the
specific performance of a contract to purchase a leasehold
house, raising the question whether the exventrix, who had
entered into the contract, had power to sell wder her testa-
tor's will,  The executors were directed to =11 “gall his
(testator’s) stocks, shares, and securities, and such other part
of Lis personal estate as was in its nature saleable, and collect
and get in all money due and owing to him, and all other his

estate, and convert the same into money and stand possessed

(1) 7 Hare 472. (2) L. R. 8 Eq. 823,
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of the proceeds upon trust to pay debts, funeral and testa- 1909,
mentary expenses, and invest the residue thereof upon the Fr:.\'l-:'r: ET AL
trusts therein declaved.,” After the date of the will the Jollimh'
testator became possessed of the freehold house in question, Barkes, €. J.
It was put up for sale by the executrix who, in the absence

of the executor (the testator’s heir-at-law) in India, had alone

proved the will,  The defendant purchased the property but
refused to complete the purchase on the ground that the title
wis defective innsmuch as the will contained no power to sell
this frechold property and that at all events the concurrence
of the devisee (if any) or the heir-at-law should be procured.
Wood, V. €., said that he never had any doubt that the ex-
centrix had power to sell the house and he made a decree in
fuvor of the plaintiff holding that the words “and all other

his estate ™ included this frechold property. See Fluxz v. Best
1); Carlisle 